
NLWJC - Kagan 
DPC - Box 069 - Folder-006 

Analysis of Constitutionality 



-------------____ r __ • _____ -

01/03/96 WED 16:44 FAX 
\ . 

. ~ 
eRS 

~002 

Congressional Research Service· The Library of Congress • Washington, D.C. 20540-7000 

TO 

FROM 

SUBJECT 

House Committee on the Judiciary 
Attention: Perry Apelbaum 

American Law Division 

January 2,1996 . 

Constitutionality of the Punitive Damages Additur Provision 
in the Senate-Passed Version ofH.R. 956, 104th Congress 

This memorandum is furnished in response to your request for an analysis 
of the constitutionality of the punitive damages additur provision in the Senate
passed version of H.R. 956, 104th Congress. The House- and Senate-passed 
versions of H.R. 956 have different punitive damages capS.l The House-passed 
cap would apply in all civil actions, whereas the Senate-passed cap would apply 
only in products liability cases. The House-passed cap would be three times 
economic damages or $250,000, whichever is greater; the Senate-passed cap 
would be twice economic and noneconomic damages or $250,000, whichever is 
greater, but, if the defendant is an individual whose net worth does not exceed 
$500,000 or an organization with fewer than 25 full-time employees, the cap 
would be twice economic and noneconomic damages or $250,000, whichever is 
less. Under the Senate-passed bill, a court could exceed the former cap, but not 
the latter cap, if it finds the punitive damages award inSufficient. If the court 
awards an "additur" (exceeds the cap), a defendsntwho objects to it could appeal 
it or could elect to have a new trial on the issue of punitive damages. 

The constitutional question that the additur provision raises is whether it 
violates the Seventh Amendment's guarantee of the right to a trial by jury "[i]n 
Suits at common law, where the value in controversy shall exceed twenty 
dollars." The Seventh Amendment, unlike most of the Bill of Rights, applies 
only in federal courts {including District of Columbia coUrts)2, not .in . state 
courts.s Products liability suits are suits "at common law," which is state court
made law. Like other suits that arise under state law, products liability suits 
may be brought in federal court when, and only when, there is diversity of 

I TheHouoo-passed cap appears in § 201 of ita bill; the Senate·passed cap appGars in § 107 of 
ita. The Senate-passed bill is published at 141 Congo Rec. S 6407 (daily ed. May 10, 1995). 

2 Capital Traction v. Hof, 174 U.S. I, 5 (1899). 

8 Minneapolis & St. Louis RR Co. v. Bombolis, 241 U.S. 211 (1916). 
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citizenship, which .means that the plaintiff and the defendant are domiciled in 
different states; and when the amount in controversy exceeds $50,000, exclusive 
of interest and costs.4 H.R. 956, in both its House- and Senate-passed versions, 
would not change the law with respect to federal jurisdiction of products liability 
suits. Both bills, including the additur provision of the Senate-passed bill, would 
apply to suits brought in both state and federal court. Because the Seventh 
Amendment does not apply in state courts, the Senate-passed bill's giving the 
court the authority to award an additur would raise no jury trial issue in suits 
decided in state courts, and would preempt any right under a state constitution 
or state statute to a jury determination of the amount of punitive damages.6 

A lawsuit, such as a products liability suit, that arises under state law but 
is brought in federal court, is known as a "diversity case." The Supreme Court 
has held that the question whether a right to a jury trial exists in a particular 
diversity case "is to be determined as a matter of federal laW."6 The Seventh· 
Amendment would clearly apply to products liability suits brought in federal 
court. This is because products liability suits are suits "at common law," and 
their value in controversy, when brought in federal court, exceeds $20. They are 
suits "at common law," even if they arise in a state that has codified its products 
liability law, because 

By common law, [the Framers of the Amendment] meant 
. . . not merely suits, which the common law recognized 
among its old and settled proceedings, but suits in which . 
legal rights were to be ascertained and determined, in 
contradistinction to those where equitable rights alone were 
recognized, and equitable remedies were administered . . . . 
The Seventh Amendment does apply to actions enforcing 
statutory rights, and requires a jury trial upon demand, if 
the statute creates legal rights and remedies, enforceable in 
an actions for damages in the ordinary courts oflaw.' 

The value in controversy of a products liab~lity suit, when brought in 
federal court, always exceeds $20 because diversity jurisdiction requires an 
excess of $50,000 in controversy. 

The fact that the Seventh Amendment applies to products liability suits 
brought in federal court does not mean, however, that every question that arises 
in a products liability suit must be decided by the jury; the court deciqesso:r:ne 

• 28 U.S.C. § 1332. 

6 In Southland Corp. v. Keating, 465 U.S. 1 (1984), the Supreme-Court has held that § 20/ 
the Federal ArbitratIon Ad; 9 o.S.C: § 2. preempts conflictin& state law. Thi.e statute provides 
that agreements to arbitt'ate "shall be valid, irrevocable, and enforceable: and thus effectively 
eliminates the right to a jury trial in BOme state cases. -

6 Sin>.l.er ". Conner. 372 U.S. 221. 222 (1963). 

7 Curtis v. Loether, 415 U.S. 189. 193. 194 (1974) (emphasis supplied by the CoUl"t). 
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questions. "The controlling distinction between the power of the court and that 
of the jury is that the former is the power to determine the law and the latter 
to determine the facts."8 The question this memorandum will address is 
whether the parties to a products liability suit have a right under the Seventh 
Amendment to have a jury determine whether an additur is appropriate, or 
whether the bill's providing for a judge to make this determination is 
constitutional. 

PLAINTIFFS AND DEFENDANTS 

Before we address this question, however, it seems worth examining the 
respective positions of the plaintiff and a defendant vis-a-vis an additur under 
the bill. The bill, it will be recalled, would allow a defendant to avoid an additur 
by electing a new trial on the issue of punitive damages, but would not grant 
the same right to the plaintiff. A plaintiff presumably :-"ould not ordinarily 
complain if a defendant accepts an additur, but, in some cases, the plaintiff 
might believe he could do better with a new trial on the question of punitive 
damages. A plaintiff, therefore, might object to the additur provision and wish 
to challenge it as unconstitutional. 

As for the defendant, we start from the premise that a judge may always 
order a new trial on the issue of punitive damages if he believes that the 
amount awarded was too low.9 This being the case, then, even assuming, for 
the sake of argument, that the additur provision would violate the Seventh 
Amendment, of what can the defendant complain? He seemingly would be 
placed in a better position by being permitted to choose an additur over a new 
trial, given that a new trial could be imposed without his being permitted any 
choice. Perhaps the defendant could complain, however, that, because of the 
time and expense a new trial would entail, a judge would be more likely to 
impose an additur than to order a new trial if imposing an additur were not an 
option. Therefore, in a case where the judge believed that the amount of 
punitive damages was on the borderline of insufficiency, he might impose an 
additur whereas he might not order a new trial unless he could condition it on 
the defendant's rejection of an additur. 

This might not only give the defendant a reason to challenge the consti
tutionality of the additur provision, it might given the plaintiff a reason to be 
wary of challenging it. For a plaintiff who challenged it in the hopeo~getting 
a new trial instead might succeed in his challenge yet not get a.riew trial.·. The 
bottom line, however, seems to be that either a plaintiff or a defendant might 
wish to challenge the constitutionality of the additur provision. 

8 DiInick v. Schiedt, 293 U.S. 474, 486 (1935). 

9 In Dimick v. Schiedt, supra note 8, at 487, the Supreme Court noted that "there. are 
numerous cases where motions for new trial have been made and granted on the ground that the 
verdict was inadequate." Punitive damages were not at issue in this case, but that seems 
immaterial with respect to this point. 

141 004 
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SUPREME COURT CASES 

The question is whether such a challenge could succeed. We start by 
mentioning three Supreme Court cases. In Kennon v. Gilmer, an 1889 case, the 
trial court had reduced the jury's award of compensatory damages, "without 
submitting the case to another jury, or putting the plaintiff to the election of 
[either a new trial or] remitting part of the verdict before rendering judgment 
for the rest . . . ."10 The Supreme Court found this to violate the Seventh 
Amendment. Note that this case involved compensatory, not punitive damages, 
and involved a reduction, not an increase, in damages. 

In Dimick v. Schiedt, a 1935 case, the jury awarded the plaintiff $500 
damages for personal injuries resulting from the defendant's negligence. 11 The 
plaintiff moved for a new trial on the ground that the damages were inadequate, 
and the trial court gave the defendant a choice: consent to an increase of the 
damages to $1,500, or the court would grant the plaintifi"s motion for a new 
trial. The defendant consented to the increase, but the plaintiff objected, 
claiming a Seventh Amendment right to a trial by jury. The Supreme Court 
ruled for the plaintiff, writing: 

Where the verdict returned by a jury is palpably and grossly 
inadequate or excessive, it should not be permitted to stand; 
but, in that event, both parties remain entitled, as they were 
entitled in the first instance, to have a jury properly deter- . 
mine the question of liability and the extent of the injury by 
an assessment of damages. Both are questions of fact. 
Where the verdict is excessive, the practice of substituting a 
remission of the excess for. a new trial is not without 
plausible support in the view that what remains is inclUded 
in the verdict along with the unlawful excess - in that sense 
that it has been found by the jury - and the remittitur has 
the effect of merely lopping off an excrescence. But where 
the verdict is too small, an increase by the court is a bald 
addition of something which in no sense can be said to be 
included in the verdict. 12 

Note that this case, like Kennon, supra, involved compensatory, not 
punitive damages, but, unlike Kennon, did involve an increase in damages. 

Finally, in Tull v. United States, a 1987 case, the Supreme Court held thB.t 
the Seventh Amendment does not provide a right to a jury determination of the 

10 131 U.S. 22, 27-28 (1889). 

11 Dimick, supra. note 8. 

12 !d. at 486. 

141005 
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amount of the civil penalty that may be imposed under the Clean Water Act. 13 

The Court wrote: 

The Seventh Amendment is silent on the question whether 
a jury must determine the remedy in a trial in which it must 
determine liability. The answer must depend on whether the 
jury must shoulder this responsibility as necessary to 
preserve the "substance of the common-law right of trial by 
jury." , " ("[T]he Amendment was designed to preserve the 
basic institution of jury trial in only its most fundamental 
elements"), The assessment of a civil penalty is not one of 
the "most fundamental elements." Congress' authority to fIX 
the penalty by statute has not been questioned , , ., Since 
Congress itself may fIX the civil penalties, it may delegate 
that determination to trial judges. H 

The Court added a footnote that may be read as sufficiently broad to 
encompass the assessment of all damages, not merely civil penalties: 

. ' 

Nothing in the Amendment's language suggests that the 
right to a jury trial extends to the remedy phase of a civil 
trial. Instead, the language "defines the kind of cases for 
which jury trial is preserved, namely 'suits at common 
law.'"15 

Tull also raised the question of whether the Seventh Amendment provides 
a right to ajury determination of liability under the Clean Water Act, as well 
as of damages. The Court held that it does, and included the following footnote 
in its discussion of the issue: . 

The Government distinguishes this suit from other actions 
to collect a statutory penalty on the basis that the statutOry 
penalty here is not fIXed or readily calculable from a fixed 
formula [and, the Government was apparently arguing,' was 
therefore more an equitable remedy, for which there is no 
right to a jury trial, than a legal remedy]. We do not find 
this distinction significant. The more important character
istic of the remedy of civil penalties is that it exacts 
punishment -- a kind of remedy available only in courts of 
law. Thus, the remedy of civil penalties is similar to the 
remedy of punitive damages, another legal remedy that is not 
a fIXed fine. See, e,g., Curtis v. Loether, supra [415 U.S.], at 
189-190 [1974] (defendant entitled to jury trial in an action 

IS 481 u.s. 412 (1987). 

Ii !d. at 425-427. 

16 [d. at 426 n.9. 

I4J 006 
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based on a statute authorizing actual and punitive damages 
of not more than $1,000).16 

Of the Supreme Court mentioned above, Dimick is the only one that 
involved a court-ordered increase in damages. Therefore, it appears that, if a 
court is to uphold the additur provision of the Senate-passed H.R. 956, then, 
unless the Supreme Court overturns Dimick,17 it will have to distinguish it, 
presumably on the ground that Dimick concerned compensatory damages, 
whereas the bill's additur provision would apply only to punitive damages. The 
opinion in Tull would provide support· for a court in distinguishing Dimick, 
along lines such as this: Footnote 9 of Tull said that nothing in the Seventh 
Amendment suggests that the right to a jury trial extends to the remedy phase 
of a civil trial. Although the remedy phase in Tu1l concerned a civil penalty, not 
punitive damages, footnote 7 of Tull commented that civil penalties are similar 
to punitive damages. It compared them, however, in the context of the right to . 
a jury trial on the liability issue, not on the damages issue. Tull, therefore, is 
not on point, but would provide support for an argument that Dimick would not 
apply to punitive damages. 

FEDERAL COURTS OF APPEALS DECISIONS ON COURT-ORDERED 
ADDlTUBS 

In 1994, in Gibeau v. Nellis, the Second Circuit held that, under 42 u.s.c. 
§ 1983, "the district court had erred in failing to award the plaintiff nominal 
damages notwithstanding the jury verdict."la The court of. appeals therefore 
remanded the case "to the district court for an award of nominal damages in the 
amount of one dollar. , . :19 The court of appeals added: 

In directing the district court to award nominal damages 
contrary to the jury verdict, we are mindful that a federal 
court's increase of a jury award would constitute impemiis-

16 [d. at 422 n.7. 

17 Dimiek was a 5-4 decision, with the dissent writing: 

[T]he Seventh Amendment guarantees that suitors in actions at law shall 
have the benefits of trial of issues of fact by a jury, but it does not 
prescribe any particular procedures by which these benefits shall be 
obtained, or forbid any which does not curtail the £unction of the jury to 
decide questions of fal!t a.a it did before the adoption of the Amendment. 
It does not reatrict the court's control of the jury's verdict, as it had 
previously boon exercised, and it does not confine the trial judge, in 
determining what issues are for the juxy and what for the· court, to the 
particular forms of trial practice in vogue in 1791. 

293 U.S. at 491. 

18 18 F.3d 107, 110 (2d Cir. 1994). 

19 Id. at 111. 

141 007 
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sible additur where it would violate the Seventh Amendment 
right to a jury trial. Dimick v. Schiedt . . .. However, a 
remand for an entry of judgment in the instant case would 
not violate the Seventh Amendment. . .. Because nominal 
damages are mandatory under these circumstances, our 
decision does not impermissibly invade the province of the 
jury.20 

The Second Circuit cited, by contrast, Gentile v. County of Suffolk, in which 
the plaintiff sought an additur awarding nominal damages, and the Second 
Circuit held that, because 42 U.S.C. § 1983 did not compel an award of nominal 
damages in the case (because the plaintiff had recovered actual damages from 
another defendant), the "plaintiffs' argument 'neglect[ed] the constitutional 
prohibition of additur under the Seventh Amendment ... 21 

In 1990, in Hattaway v. McMillian, a federal district court found that a 
jury's compensatory damage award was insufficient, and, pursuant to a Florida 
statute, offered the defendant the choice between an additur or a new trial on 
the issue of ciamages.22 The plaintiff appealed, and the Eleventh Circuit held 
this unconstitutional, writing that "the order of an additur by a federal court 
violates the seventh amendment right to ajury trial in civil cases."28 The court 
cited Dimick v. Schiedt, aupra, and Hawkes v. Ayers, a court of appeals case that 
cited Dimick and three prior courts of appeals cases.:14 

As these cases all involved additurs to compensatory damages, they appear 
consistent with Dimick, and demonstrate that Dimick contin!oles to be followed, 
but do not otherwise shed light on the constitutionality of an additur to punitive 
. damages. 

20 1d. 

21 ld., citing Gentile v. County of Suffolk, 926. F.2d 142,· 155 <2d Cir. 1991). In Earl v. 
Bouchard Transportation Co., Inc., 917 F.2d 1320. 1331 (2d Cir. 1990). the Second Circuit wrote: 
"It has been clear, at least since Dimick II. Schiedt (citation omittedl, that while a remittitur is 
permisaible, an additur is not. . .. To this day, the Court has not questioned the asymmetric 
treatment by federal eo~ of the doctrines of remittitur and additur, dospite vigorous criticism 
of the rule.' <citations omitted) 

22 90S F.2d 1440. 1460 (11th Cir. 1990). 

28 ld. at 1451. 

24 537 F.2d 886, 837 (5th Cir. 1976). Citing Hattaway and Dimick, the Eleventh Circuit. 
subsequently wrote: "The federal court's long standing policy against additur, as an intrusion on 
the jury's domain and violation of the Seventh Amendment. also stands in the way of Walker's 
request for one dollar in nominal damages where the jury awarded none." Walker v. Anderson 
Electrical Connectors. 944 F.2d 841, 845 (11th Cir. 1991), eert. denied, 113 S. Ct. 1043 (1993). The 
Eighth Circuit, citing Dimick, sgreed "that additur is generally impermissible in federal actione 
becaUse it violates the seventh amendment right to ajUIY trial." Hicks v. Brown Group, Inc., 902 
F.2d GSO. 652 (8th Cir. 1990), cut. denied, 114 S.Ct. 1642 (1994). 

141 008 
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FEDERAL COURTS OF APPEALS DECISIONS ON COURT-ORDERED 
REDUCTIONS OF PUNITIVE DAMAGES AWARDS 

In 1989, in Shamblin's Ready Mix, Inc. v. Eaton Corp., the Fourth CirCUit, 
citing footnotes 7 and 9 of Tull, 8upra, wrote: "(w]e hold that the seventh 
amendment does not require that the amount of punitive damages be assessed 0 

by a jury."25 Despite this statement, the issue before the court was only 
"whether the seventh amendment precludes a court from reducing (emphasis 
added] the amount of punitive damages awarded by a juri without remanding 
for a new trial."26 Therefore, with respect to an additur provision, this holding 
apparently must be viewed only as dictum. In.any event, the en banc Fourth 
Circuit, in Defender Industries, Inc. v. Northwestern Mutual Life Insurance Co., 
in 1991, unanimously overruled Shamblin's Ready Mix, Inc. with respect to a 
court's power to reduce an award of punitive damages without offering th.e 
plaintiff the opportunity for a new trial ("a new trial nisi remittitur"}.27 

In Defender Industries, Inc., the en banc court wrote: 

The TullO decision cannot stanel for the proposition that a 
plaintiff bringing a state common-law cause of action does 
not have a right to a jury determination of the amount of 
punitive damages. Rather, the Tull Court reasoned that the 
seventh amendment does not require that a jury determine 
the remedy in a civil trial unless such a determination is 
"necessary to preserve the 'substance of the common-law 
right of trial by jury. , .. 

25 873 F.2d 736, 742 (4th Cir. 1989). 

26 ld. at 740. The Fourth Circuit in this case noted: 

Courts of appeals in the First, Sixth, SeVQD.th, arid Eighth Ciicuite have 
reduced the amount of punitive damages without remanding for a new 
trial. In three of these cases, juriee had awardBd excessive punitive 
damages. See Rowlett v. Anheu.aer-BILSCh, In.e., 832 F.2d 194, 207 (let 
Cir.1987) ... ; Bell v. City of Milwaukel!, 746 F.2d 1205, 1267, 1279 (7th 
Oir.1984) ... ; Gu.mum v. Western State Bank, 640 F.2d 948, 954 (8th 
Oir.197S) .... In the fourth case, the appellate court reduced ajudgxnent 
for punitive dwnages entered by a district court after a bench trial. See 
Shimman v. Frrm.k. 625 F.2d 80, 102, 104 (6th Cir.1980) .... Although the 0 

appellate courte in three cases redueed awards made by ajury, none of the 
opinions discusaee the eeventh amendment. 0 

The Fourth Circuit added: 

In a subsequent caee the Seventh Circuit, without mentioning Bell, held 
that the seventh amendment did not permit a district court to reduce a 
juty verdict for punitive damages. See McKinnon v. City of Berwyn, 750 
F.2d 1383, 1391·92 (7th Cir.1984). We decline to follow McKinnon. It waS 
decided before Tull v. United States, 481 U.S. 412 .. 0, which we dee~ to 
be contrary to McKinnon. 

873 F.2d at 740 n.2. 

27 938 F.2d 502, 507 (4th Cir. 1991) (en bane), cert. denied, 113 S. Ct. 3038 (1993): 

I4J 009 
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Over one hundred years ago the Supreme Court held that 
the seventh amendment guarantees a jury determination of 
the amount of tort damages. Kennon v. Gilmer, 131 U.S. 22 
(1889). Moreover, the Supreme Court decisions in 
Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal 
Inc., 492 U.s. 257 (1989), and Pacific Mutual Life Insurance 
Company v. Haslip, 499 U.S. 1 (1991), decided after 
Shamblin's, emphasize the fundamental character of a jury 
assessment of the amount of punitive damages. . " In 
Haslip, the Court reiterated the fundamental and historical 
role of the jury in the assessment of punitive damages .... 
An assessment by a jury of the amount of punitive damages 
is an inherent and fundamental element of the common-law 
right to trial by jury. Therefore, we hold that the .seventh 
amendment guarantees the right to a jury determination of 
the amount of punitive damages, and overrule Shamblin's 
Ready Mi:c, Inc. v. Eaton Corp.28 

The court in Defender Industries noted that the Seventh and Tenth Circuits 
had also "considered whether a district court may reduce the amount of punitive 
damages awarded by a jury and enter judgment in that amount without 
providing a plaintiff an opportunity to accept a remittitur or receive a new trial 
(and] have concluded that the right to a jury determination of the amount of 
punitive damages is guaranteed by the seventh amendment.0r29 These cases 
were McKinnon v. City of Berwyn,80 and O'Gilvie v. International Playte.x, 
Inc.,81 neither of which discusses the Seventh Amendment issue in depth. 

In 1993, in Morgan v. Woessner,S2 the Ninth Circuit wrote: 

28 rd. at 506-507 (citations omitted or edited). In neither BTOwnin.g-Fe~s nor Haslip did the 
Supreme Court address the Sewnth Amcmdmant issue. In B1'Own.in.g-Ferria. the Court held that 
punitive damages, no matter how high, do not violate the clause of the Eighth Amendment'that . 
prohibits "excessive fines," as thie clause does not apply in suite between private partieo. In 
Haslip. the Court found that applics.tion of A1abomp'o criteria for judicial review of punitive 
damages aW9l'da dooo not violate due proceaa becaUSQ it -imposes a sufficiontly definite and 
meaningt\tl constraint on the discretion of Alabama. fact f"mders in awarding punitive damages." 
499 U.S. at 22. 

29 rd. at 507. 

30 McKinnon, 8upra note 26, 750 F.2d at 1392 ("A federa1judge can eat aside a jury verdict as 
excessive, but he can fix the proper level of damages only if the plaintiff is entitled to a particular 
amount of damages as a matter of law ... .") 

81 821 F.2d 1438, 1447 (lOth Cir. 1987), em. denied, 486 U.S. 1082 (1988) ("Pla~ is correct 
that in an ordinary remittitur case, the plaintiff' must be offered a choice between a new trial and 
acoopting a remittitur to avoid a serious problem under the Seventh Amendment, which reserves 
to the jury the determination of damages. n) 

~2 997 F.2d 1244, 1258 (9th Cir. 1993), urt. dismissed, Searle v. Morgan, 114 S. Ct. 57} (1994). . . 

I4J 010 



01/03/96 WED 16:48 FAX 

CRS-10 

The Seventh Amendment's guarantee to a trial may jury may 
require a court reviewing an award of punitive damages to 
give a plaintiff the option of a new trial on punitive damages 
if it finds an award grossly excessive and otherwise would 
order a remittitur. The Supreme Court, it appears, has 
never given its blessing to an appellate court reducing an 
award without affording the plaintiff an opportunity to retry 
that issue. See Browning-Ferris Industries, 492 U.S. at 279 
n. 25, 109 S.Ct. at 2922 n.25. 

Several circuits, however, have reduced the amount of 
punitive damages awarded without giving the plaintiff a 
choice of a new trial on that issue.ss However, none of 
these cases considered the Seventh Amendment, and we do 
not think it wise to follow this course of action. 

Two cases already have held that a remittitur without the 
option of a new trial is a violation of the Seventh 
Amendment. :J.l 

The cases discussed in this section disagree as to whether a court may, 
without offering the plaintiff a new trial, reduce the amount of punitive 
damages a jury awards, although the two that considered the question at the 
greatest length -- Defender Industries and Morgan. v. Woessner - concluded that 
a court may not do so. We have found no ease that has ruled on the question 
of whether a court may increase the amount of punitive damages ajury awards; 
the latter, of course, is the question raised by the additur provision of the 
Senate-passed H.R. 956. But even cases that uphold the power of a court to 
reduce punitive damages without offering the plaintiff a new trial appear to 
provide only limited support for the proposition that a court may increase 
punitive damages. This is for the reason suggested above by the Supreme Court 
in Dimick: the amount that remains after a court reduces. a jury award was 
assessed by a jury, whereas an amount added by a court was not.36 

FEDERAL STATUTES AUTHORIZING COURTS TO ASSESS PUNITIVE 
DAMAGES 

In Swofford v. B & w., Inc., the Fifth Circuit held that the Patent J\.ct, 35 
U.S.C. § 284, ·which gives the trial judge discretion to increase the damages up 
to three times the amount found by the jury or assessed by the trial judge, does 

83 Citing Douglas v. Metro Rental Services, Inc., 827 F.2d 252,257 (7th Cir. 1987), as well as 
all the cases cited in the fuet quotation in note 26, supra. 

54 Citing McKinnon, supra note 30, and Defen.der Industries, supra note 27. 

36 See text accompanying note 12, supra. 
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not deny the plaintiffs any constitutional right to a jury trial."38 This case is 
probably the most on point, with respect to the bill's additur provision, of any 
discussed in this memorandum. However, its precedential value should not be 
overrated, as it is more than 30 years old and preceded several relevant Supreme 
Court cases. 

There are also federal statutes that require a court to assess in the first 
instance the amount of punitive damages, and this seems no different inprin
ciple from an additur, as, with respect to both an original assessment and an 
additur, a jury plays no part. These statutes include the Petroleum Marketing 
Practices Act,37 the Fair Credit Reporting Act,sa and the Equal Credit Oppor
tunity Act.39 In Thcmpson v. Kerr-McGee Refining Corp., the Tenth Circuit 
addressed the question of the right to a juzy trial for actual damages under the 
Petroleum Marketing Practices Act.tO No court decision has ·been found 

86 336 F.2d 406, 413 (5th Cir. 1964), cerro denim, 379 u.s. 962 (1965). In Curtis v. Loether, 
supra note 7, 415 U.S. 189, 196 n.12 (1974). the Supreme Court cited this case, but for a different 
proposition. 

31 15 U.S.C. § 2805(d)(2) ("The question of whether to award exemplary damages and the 
amount of any such award shall be determinec:l by the court and not by theju:y.") Note that this 
provision makes the question of whether to award punitive damages, not merely the amount of 
any such award, a matter for the court; this appears to be unconstitutional, in light of the 
Supreme Court's decisions in Tull and in Curtis u. Loether, which were handed down after 
enactment oC the statute .. See text accompanying note 16, supra. In Shcmblin's Ready Mil:, Inc., 
llupra note 25,873 F.2d at 740, the Fourth Circuit, citing TrdI, wrote: "[T)here can be no doubt 
that the S9VGl1th amendment guarantees a jury trial on the issue of the defendant's liability 
[emphasis addec:ll Cor punitive damages." 

88 15 U.S.C. § 168ln(2) ("Any consumer reporting agency or U&e of information which willfully 
fails to comply ... is liable ... in an amount !!qual to the sum of - (2) such amount of punitive 
damages as the court may allow .... ") -

39 15 U.S.C. § 1691e(b) ("Any creditor ... who falla to comply ... shall be liable ... Cor 
punitive damages .... In determining the amount of such damages in any action; the court shall _ 
consider .... ") 

40 660 F.2d 1380, 1388 (10th Cir. 1981), ccn. dmied, 455 U.S. 1019 (1982). The court quoted 
the following from the Supreme Court's deciSion in Curtis u. Loether, supra note 7: 

The Sevonth Amendment [right to jury triall does apply to actions 
enforcing statutory rights, and requires a jury trial upon demand, if the 
statute creates legal rights and remedies, enforceable in s.n action -for 
damages in the ordinary courts of law .... 

415 U.S. at 194. (It will be recalled that the statute at issue in Cunis v. Loethu provided for 
actual and punitive damages.) The court in ThDmpso1l continued: 

A suit for money damages is unmistakably an action at law triable to a 
jury. Congress did not limit the right to trial by jury if the claimant_ 
sought actual damages. If Congress had intendec:l to limit the right, it_ 
could have draftee:! a section similar to 15 U.S.C. § 2805(d)(2) .... 

This is the provision, quoted in footnote 37, supra, that gives to the court the question of whether 
to award punitive damages and the amount of any such award. The Court in ThDrnpson seems 
to overlook that, if Congress had drafted a section similar to 15 U.S.C. § 2805(d)(2), it would have 
been unconstitutional, according to the holding of Curtis v. Loether that it had just quoted. 

...• ~ 
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addressing the constitutionality of the punitive damages provisions of the Fair 
Credit Reporting Act or the Equal Credit Opportunity Act. 

CONCLUSION 

The question whether the Seventh Amendment permits ajudge to increase 
a punitive damages award made by ajury is unsettled, with apparently no cases 
precisely on poiIlt. There are cases on the question of whether the Seventh 
Amendment permits a judge to reduce a punitive damages award made by ajury, 
but these cases reach opposing conclusions. In any case, even those that uphold 
the power of a court to reduce punitive damages without offering the plaintiff 
an opportunity for a new trial provide only limited support for the proposition 
that a court may increase punitive damages. This is for the .reason suggested 
by the Supreme Court in Dimick v. Schiedt: the amount that remains after a 
court reduces ajury award was assessed by a jury, whereas an amount added by 
a court was not. 

To argue that the Seventh Amendment does provide the right to a jury 
determination of the amount of punitive damages (and that the additur provi
sion of the Senate-passed H.R. 956 therefore is unconstitutional), one might cite 
the following: 

• In 1936, in Dimick v. Schiedt, the Supreme Court held that a court 
violated a plaintiff's Seventh Amendment right to a jury trial by giVing the 
defendant a choice whether to accept an increase of an award of compensatory 
damages or face a new trial. This holding continues to be followed. 

• A unanimous en banc Fourth Circuit decision in 1991 <Defender Indus
tries, Inc. v. Northwestern Mutual Life Insurance Co.) and other federal courts 
of appeals cases, held that a court lacks the power to reduce an award of 
punitive damages without offering the plaintiff the opportunity for a new trial. 

• The Supreme Court, in Browning-Ferris (1989) and in Haslip (1991),. 
which concerned, respectively, Eighth Amendment and Fourteenth Amendment 
issues raised by punitive damages awards, emphasized, in the words of the 
Fourth Circuit in Defender InduBtries, "the fundamental character of a jury 
assessment of the amount of punitive damages." . 

Furthermore, e.a dis<russ&d in note 37, supra, 15 U.S.C. § 2805(d)(2) itself is apparently 
unconstitutional, to the extent it denies the right to a jury trial on the question of whethu to 
award punitive damages. Nevertheless, the court in Thomp80n then added: 

Absent the limitation of the above section, which is in derogation of the 
common law, the issue of exemplary damages also would be triable to a 
jury. . 

This statement could be quoted in support of the propoeition that there is no right to a jury trial 
on the issue of the amount of punitive damagoo. However. it could also be quotad in support.of 
the apparently incorrect proposition that there is no right to a jury trial on the issue of whether 
to award punitive damages. This arguably reduces the authority of this case to support the 
former proposition. 

1dJ013 
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To argue that the Seventh Amendment does not provide a right to a jury 
determination of the amount of punitive damages (and that the additur 
provision of the Senate-passed H.R. 956 therefore is constitutional), one might 
cite the following: 

• In 1987, in Tull v. United States, the Supreme Court held that the 
Seventh Amendment does not provide a right to a jury determination of the 
amount of the civil penalty that may be imposed under the Clean Water Act. 
It added: "Nothing in the Amendment's language suggests that the right to a 
jury trial extends to the remedy phase of a civil trial,· and "the remedy of civil 
penalties is similar to the remedy of punitive damages." 

• Some federal courts of appeals cases have held that a court may reduce 
the amount of punitive damages without offering the plaintiff an opportunity 
for a new trial. . 

• A provision of the Patent Act, upheld in 1964 by a federal court of 
appeals, gives the trial judge the discretion to increase the amount of damages 
found by the jury. At least three federal statutes provide for judicial assessment 
of the amount of punitive damages in the first instance, and this seems no 
different in principle from an additur, as, with respect to both, a jury plays no 
role. 

In conclusion, because there are arguments of apparently comparable 
weight on both sides of the question, it seems impossible to predict whether the 
additur provision of the Senate-passed H.R. 956 will be found constitutional. 

·Henry Cohen 
Legislative Attorney 
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Appellant .Sou~ Corp. (hereafter appe11ant} Is the owner and fran
chisor of 7-Eleven convenience stores. Appellees are7-Eleven fran
chisees. Each franchlae agreement between appellant and appellees 
contains a clause requiring arbitration of any controversy or claim aris
ing out of or relating to the agreeinent or breach thereof. Several of 
the appellees filed individual actions against appe11ant In California Supe
rior Court, alleging fraud, misrepresentation, breach of contract, breach 
of fiduciary duty, and violation of the disclosure requlrements of the 
California Franchise Investment Law. Tbese actions were consolidated 
with a subsequent clasa action filed by another appellee making sub
stantially the same claims. Appe11ant moved to compel arbitration of 
the claims pursuant to the contract. Tbe Superior Court granted the 
motion as to all claims except those based on the Franchise Investment 
Law, and did not pass on appellees' request for c1ass certiJication. Tbe 
California Court of Appeal reversed the trial court's refusal to compel 
arbitration of the c1a1ms under the Franchise Investment Law, constru
ing the arbitration clause to require arbitration of such cIsims and hold
ing that the Franchise Investment Law did not invalidate arbitration 
agreements and that if it rendered such agreements Involving commerce 
unenforceable, It would conJllct with 12 of the United States Arbitration 
Act, which provides that "a contract evidencing a transaction Involving 
commerce to settle by arbitration a controversy ... arising out of such 
contract or transaction ••• shall be valid, irrevocable, and enforceable, 
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save upon such grounds as exist at law or in . ~ 
of any contract" 'Th urt a1s' eqwty .or the revocation 

. e co 0 directed the trial c urt t d 
class-certification proceedings. The CalW . S ' 0 0 con uct 
the ruling that claims asserted under th:n;:an~em~ Court reversed 
are arbitrable, interpreting § 31512 of that L sehi n:estment La.w 
any provision purporting to bind a franchisee ~w-.w c re~ders v?ld 
any provision of that Law-to re uire" w8l~e comp ance With 
brought under that statute and ho~ing ~~:~~e ::~:~~~on ~f claims 
vene the federal Act. The court remanded th I .no contra
consideration of appellees' request for class c:~e ~ the trial court for 

Held: I ca !on. 

1. This Court has jurisdiction under 28 U S 
whether the United States Arbit t' At' . C. §l257(2) to decide 
California statute Cox Broad r~. Ion C c pre-empts § 31512 of the 
To delay review ~f a state jUdi~~ ~r;;' .. OTPci v . .cohn, 420 U. S. 469. 
arbitration contract until the stat \'t~ISI~~ enymg enforcement of an 
defeat the co~e purpose of the cont:ac~.lg~~o~h::.:e~n~d co~se 'tWdould 
not affirmatively appear th t th ' smce I oes 
"drawn in question" on fede ale ~uest. for clas~ ce,rtification was 
tion to resolve this question: !rou tt ,thfl! Court IS Without jurisdic
Pp. 6-9. rna er 0 ,ederallaw under § 1257(2). 

2, Section 31512 of the C r~' , 
the United States Arbitrat~o~o:: =:u~e dIrec;ly conflicts with § 2 of 
Clause. Pp. 10-16. ence Violates the Supremacy 

(a) In enacting § 2 of the federal Act C 
policy favoring arbitration and withdre~ t~ngress de~ed a national 
require a judicial forum for the resolution of e ,Power 0 the states to 
parties agreed to resolve by arbitration Tha~l~~s th~~ the contracting 
authority under the Commerce Cl' c ,res mg on Congress' 
stantive law that is applicable in b::;~:eeate: : :o~ of federal sub
H. Cone Memorial Hospital v M Cane .er courts. Moses 
1 T fi . ercury onstructwn Corp 460 U S 

• 0 con ne the Act's scope to arb'tr t' ". . 
federal courts would frustrate what ~ a IOns s?ught to be enforced in 
enactment. Pp. 10-14. ongress mtended to be a broad 

~:~l~:~i~~~~~~:¥~~J~ e:i~I!canacgbtl~~n~I~~r:et~~~:~~u!:d i:n!:~~~dn: 
'" I' s mvo Vlng commerce" S t' 2' 
mvo vmg commerce" requireme t' t t b' " ec Ion s 

limitation on the power of the fe~ IS ro ~ e Viewed as an inexplicable 

P
eation on 8 statute intended to ap~~; i~O~tate b: :el

8
l asne~esdsaryl qualifi-

p. 14-15, le era courts. 

(c) The California Supreme C t" encourage and reward forum sh ~ur s ITnht~rpretatio~ of § 31512 would 
oppmg. IS Court Will not attribute to 
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Congr.ess the intent to create a right to enforce an arbitration' contract 
and yet make that right dependent on the particular forum in which it is 
asserted. Since the overwhehning proportion of civil litigation in this 
, country is in the state courts, Congress could not have intended to\imit 
the Arbitration Act to disputes subject only to federal-court. jurisdiction, 
In creating a substantive rule applicable 'in' state as well as federal 
courts, Congress intended to foreclose state legislative attempts to 
undercut the enforceabllityo,f arbitration agreements. pp. 15-16. 

Appeal dismisSed in part; 31 Cal. 3d 584, 645 P. 2d'1192, reversed in part 
and remanded. ' ' 

BURGER, C. J., delivered the opinion of the Court, in which BRENNAN, 
WHITE, MARSHALL, BLACKMUN, and POWELL, JJ., joined. STEVENS, J., 
filed an opinion concurring in part and dissenting in part, post, p. 17. 
O'CONNOR, J., filed a dissenting opinion, in which REHNQUlST, J., joined, 

post, p. 21. 

Mark J. Spooner argued the case for appellants. With 
him on the briefs were Peter K. Bleakley and Martin 

H. Kresse. 
John F. Wells argued the cause for appellees. With him 

on the brief were Lise A. Pearlman and Fonda Karelitz. * 
CHIEF JUSTICE BURGER delivered the opinion of the Court. 
This case presents the questions (a) whether the California 

Franchise Investment Law, which invalidates certain arbi
tration agreements covered by the Federal Arbitration Act, ' 
violates the Supremacy Clause and (b) whether arbitration 
under the federal Act is impaired when a class-action struc
ture is imposed on the process by the state courts. 

I 
Appellant Southland Corp. is the owner and franchisor of 

7-Eleven convenience stores. Southland's standard fran
chise agreement provides each franchisee with a license to 
use certain registered trademarks, a lease or sublease of a 
convenience store owned or leased by Southland, inventory 

• A brief of amici curiae was lIIed by Simon II, 7'revas for the Securities 

Division of the State of Washington et al. 
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financing, and assistance in advertisin 
The franchisees operate the g and merchandising. 
and pay Southland a fix d stores, supply bookkeeping data 
fr . e percentage of m-n. fi ' 
an~h~se agreement also contains th rnss pro ts. . ~he 

requIrIng arbitration: e 0 OWIng prOVISIon 
"An y controversy or claim arisin 
this Agreement or the b h h g out of or relating to 

b· . . reac ereof shaU b ttl d ar ItratlOn In accordance with th Rul e se e by 
Arbitration Association e. es of the American 
award rendered by the ar'bit~t and Judgment upon any 
court having jurisdiction thereo~~"may be entered in any 

Appellees are 7-Eleven fr hi 
1975 and January 1977 an~sees. Between September 
act!ons against Southla~d s~:eCalitiapp~llees tiI~d individual 
legIng, among other thin onua SuperIor Court al
breach ~f contract, breacr~::~~'. oral mJSreprese~tation, 
of the disclosure requirements of ~Cd~ty, ~d Violation 
Investment Law Cal Cor C . e aIifonua Franchise 
1977). Southl~d's ~w p. .ode Ann. § 81000 et seq. (West 
ual actions, included the ~ all

t
. but one of the individ

arbitrate. a Ive defense of failure to 

SO~~hl~~ ~~7~e~:e~;ea K:ing med a class action against 
proximately 800 California c ~ ~t assertedly includes ap
claims were substantially th c ees. Keating's principal 
other franchisees. After t:e sam~ as tho~e asserted by the 
dated, Southland petitioned t varIOUS actions were consoli
claims in all cases and appell 0 compel arbitration of the 
~he Superior Court gran~:s moved {Of class certification. 

arbItration of all claims exce ~~thIand s. motion to compel 
Franchise Investment Law ~ ose claims based on the 
pellees' request for class c~rti1l h~ court did not pass on ap
from the order insofar as it ca on. Southland appealed 
claims based on the Califo ~xcluded from arbitration the 
petition for a writ of mand nua statute. AppeUees filed a 

am us or prohibition in the Cali-
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lomia COurt of Appeal arguing that the arbitration should 
proceed as a class action .. 

The California Court of Appeal reversed the . trial court's 
refusal to compel arbitration of appellees' claims under the 
Franchise Investment Law. Keatingv.Superior Court, AL
ameda County, 167 Cal. Rptr. 481 (1~80). That court inter
preted the arbitration clause to require arbitration of all 
claims asserted under the Franchise Investment Law, and 
construed the Franchise Investment~aw not to invalidate 

. such agreements. to arbitrate. I Alternatively, the court 
concluded that if the Franchise Investment Law rendered 
arbitration agreements involving commerce unenforceable, 
it would conflict with § 2 of the Federal Arbitration Act, 9 
U. S. C. §2, and therefore be invalid under the Supremacy 
Clause. 167 Cal. Rptr., at 493-494. The Court of Appeal 
also determined that there was no "insurmountable oblltacle" 
to conducting an arbitration on a classwide basis, and issued a 
writ of mandate directing the trial court to conduct class
certification proceedings. I d., at 492. 

The California Supreme Court, by a vote of 4-2, reversed 
the ruling that claims asserted under the Franchise Invest
ment Law are arbitrable. Keating v. Superior Court of Ala
meda County, 31 Cal. 3d 584, 645 P. 2d 1192 (1982). The 
California Supreme Court interpreted the Franchise Invest
ment Law to require judicial consideration of claims brought 
under that statute and concluded that the California statute 
did not contravene the federal Act. Id., at 604, 645 P. 2d, 
1203-1204. The court also remanlled the case to the trial 
court for consideration of appellees' request for classwide 
arbitration. 

'California Corp. Code Ann. 131612 (West 1977) provides: "Any condi
tion, stipulation or provision purporting to bind any person acquiring any 
franchise to waive compliance with any provision of thi8 law or any rule or 
order hereunder Is void." 
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. We postponed consideration of the question of jurisdiction 
pending argument on the merits. 459 U. S. 1101 (1983). 
We reverse in part and dismiss in part. 

II 
A 

Jurisdiction of this Court is asserted under 28 U. S. C. 
§ 1257(2~, which provides for an appeal from ~ final judgment 
of the highest court of a state when the validity of a chal
lenged state statute is sustained as not in conflict with federal 
law. Here Southland challenged the California Franchise 
Investment Law as it was applied to invalidate a contract for 
arbitration made pursuant to the Federal Arbitration Act. 
Appellees argue that the action of the California Supreme 
Court with respect to this claim is not a "final judgment or 
decree" within the meaning of § 1257(2). 

Under Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 
482-483 (1975), judgments of state courts that finally decide 
a fe~eral issue are immediately appealable when "the party 
see~ng review here might prevail [in the state court] on the 
me~Its on nonfederal. grounds, thus rendering unnecessary 
reVIew of the federal Issue by this Court, and where reversal 
of the state court on the federal issue would be preclusive of 
any further litigation on the relevant cause of action .... " 
In these Circumstances, we have resolved the federal issue 
"if a refusal immediately to review the state-court decision 
might seriously erode federal policy." Id., at 483. 

The judgment of the California Supreme Court with re
spect to t~is clait,n is reviewable under Cox Broadcasting, 
supr~. Without Immediate review of the California holding 
by t~IS Court there may be no opportunity to pass on the fed
eral Issue and as a result "there would remain in effect the 
unreviewed . deci~ion of the State Supreme Court" holding 
that the Cahforma statute does not conflict with the Federal 
Arbitration Act. Id., at 485. On the other hand, reversal 
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. of a state-court judgment in this setting will terminate Uti

. gation of the merits of this dis~ute.. ..... .. 
Finally the failure to accord Immediate reVIew of the deCl

sion of th~ California Supreme Court might ."seriously erode 
federal policy." Plainly the effect .oHhe Judgment o! the 
California court is to nullify a validcontrac.tmade by prlv~te 
parties under which. they agreed to submlt all contract d~s
putesto final, binding arbitration. The federal Act permlts 
''parties to an arbitrable dispute [t~ move] ou~ of ~ourt and 
into arbitration as quickly and easily as pOSSible: Moses 
H. Cone Memorial Hospital v. Mercury Constructton Corp., 
460 U. S. 1, 22 (1983). . . . 

Contracts to arbitrate are not to be avoided by allowmg 
one party to ignore the contract and resort to the courts. 
Such a course could lead to prolonged litiga~ion, . one of the 
very risks the parties, by contracting for arbitration, sought 
to eliminate. In The Bremen v. Zapata Off-Sh;ore Co., ~07 
U. S. 1, 12 (1972), we noted that the contract fixing a particu
lar forum for resolution of all disputes 

"was made in an arm's-length negotiation by experienced 
and sophisticated businessmen, and absent some compel
ling and countervailing reason it should be honored by 
the parties and enforced by the courts." 

The Zapata Court also noted that 

"the forum clause was a vital part of the agre~men~, and 
it would be unrealistic to think that the parties did not 
conduct their negotiations, including fixing the monetary 
terms with the consequences of the forum clause figur
ing p;ominently in their calculations." [d., at 14 (foot
note omitted). 

For us to delay review of a state judicial decision denying. 
enforcement of the contract to arbitrate until the state-court 
litigation has run its course would defeat the core purpose of 
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~ contract t~ arbitrate. We hold that the Court has jurisdic
tion to declde whether the Federal Arbitration Act pre
empts § 31512 of the California Franchise Investment Law. 

B 

. Tha.t part of the. appeal relating to the propriety of super
lmposmg class-actlOn procedures on a contract arbitration 
rai~es o~her questions. Southland did not contend in the 
Califorrua courts that, and the state courts did not· decide 
whether, state law imposing class-action procedures was 
pre~empted by federal law. When the California Court of 
Appeal directed Southland to address the question whether 
state or federal law controlled the class-action issue, South
land responded that state law did not permit arbitrations to 
proceed as class actions, that the Federal Rules of Civil Pro
cedure were inapplicable, and that requiring arbitrations to 
p~oce~d as class actions "could well violate the [federal] con
stitutiOnal guaranty of procedural due process."· Southland 
did not c~aim in the Court of Appeal that if state law required 
class-action procedures, it would conflict with the federal Act 
and thus violate the Supremacy Clause. . 

I? th~ California Supreme Court, Southland argued that 
Califorma law applied but that neither the contract to arbi
trate nor state law authorized class-action procedures to gov
ern arbitrations. Southland also contended that the Federal 
R~les were inapplicable in state proceedings. Southland 
pomted ~ut that although California law provided a basis for 
class-actiOn procedures, the Judicial Council of California 
acknowledged "the incompatibility of class actions and ar
bitration." Petition for Hearing 23. It does not appear that 
Southland opposed class procedures onfederal grounds in the 

I ~~pplement~l Memorandum of Points and Authorities in Opposition to 
PetItIOn for WrIts of Mandate or Prohibition in Civ. No. 45162 (Ct. App. 
Cal., 1st App. Dist.), pp. 19-25. 
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California Supreme Court.' Nor does the record show that 
the California Supreme Court passed upon. the question 
whether superimposing class-action procedures on a contract 
arbitration was contrary to the federal Act.4 

. 

Since it does notaffinnatively appear that the validity of 
the state statute was "drawn in question" on federal grounds 
by Southland, this Court is without jurisdiction to resolve 
this question as a matter of federal .lawunder 28 U. S. C. 
§l257(2). See Bailey v. Anderson,· 326 U. S. 203, 207 
(1945). 

I The question· Southland presented to the State Supreme Court was 
"[wlbether a court may enter an order compelling a private commercia1 
arbitration governed by the Federal Arbitration Act •.. to proceed as a 
class action even though the terms of the parties' arbitration agreement do 
not provide for such a procedure." Petition for Hearing in Clv. No. 45162 
(Cal. 1980). Southland argued that (1) the decision of the Court of Appeal 
"Is in conflict with the decisions of other Courts of Appeal in this State," 
ill., at 3; (2) class actions would delay and complicate arbitration, increase 
its cost, and require judicial supervision, "considerations [which] strongly 
militate against the creation of class action arbitration procedures," id., at 
22; and (3) there was no basis in hiw for class actions. According to appel
lants, the Federal Rules of Civil Procedure did not apply in California 
courts. Id., at 23. Southland thus relied, not on federal law, but on Cali
fornia law in opposing class-action procedures. 

• The California Supreme Court cited "[a]na1ogous authority" supporting 
consolidation of arbitration proceedings by federal courts. 31 Cal. 3d, at 
611-612, 645 P. 2d, at 1208. E. g., Campania EBpa1Wla de Petrole08, 
S. A. v. Nereus Shippi7lf}, S. A., 627 F. 2d 966, 975 (CA2 1975), cert. de
nied, 426 U. S. 936 (1976); In TIl Czarnikow-Rionda Co., 512 F. Supp. 
1308, 1309 (SDNY 1981). This, along with support by other state courts 
and the California Legia1ature for consolidation of arbitration proceedings, 
permitted the court to conclude that class-action proceedings were author
ized: "It Is unlikely that the state Legislature in adopting the amendment 
to the Arbitration Act authorizing consolidation of arbitration proceedings, 
intended to preclude a court from ordering c1asswide arbitration in an ap
proprlste case. We conclude that a court Is not without authority to do 
so." 31 Cal. 3d, at. 613, 645 P. 2d, at 1209. The California Supreme Court 
thus ruled that Imposing a class-action 8tructure on the arbitration proceBB 
was permls8ible as a matter of state law. 
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III 
As previously noted, the Caliti. . 

Law provides: . Ol'l1la FranchIse Investment 

"Any condition stipul t' . . 
bind any person' aCquir~glO:nyOrfrprohv~slOn purporting to 
an 'th anc Ise to waive co Ii ce WI any provision of this la mp -
hereunder is void" C 1 C w or any rule or order 
(West 1977). . a. orp. Code Ann. §31512 

The California Supreme Court . te 
require judicial consideration of m 1 :preted this statute to 
state statute and accordingly r fu c ~~s brought under the 
contract to arbitrate such I . e se ? enforce the Parties' 
fornia Franchise Investme~taI~s. d~o mterpreted the CaIi
of the Federal Arbitration Act a;d Ir~~tltY conflicts with § 2 
Clause. VIO a es the Supremacy 

In enacting § 2 of the federal A 
national policy favoring arb't t' ct, Congress declared a 
of the states to require a ju~:~ ~o; and withdrew the power 
claims which the contractin IClaart~rum for the resolution of 
arbitration. The Federal ~bPt t~es agreed to resolve by 
". I ra Ion Act provides: 
A wrItten provision in an .. 

contract evidencin a Y ~ar~tIme transaction or a 
settle by arbitratio~ a ~~~~~~~:on 1~~OIVing com~~rce to 
of such contract or transaction ~: th ere%te:; arlsmg out 
the whole or any part theredf' e re s to perform 
ing to submit to arbitration ' o~ ~ agreement in writ
ing out of such a co t t an eXlst~g controversy aris
be vaJid, irrevocabl~ rac , transactlon, or refusal, shall 
grounds as exist at Ia~/~i:nfor~eable, save upon such 
any contract." 9 USC eqUIty for the revocation of 

. . . §2. 

Congress has thus mandated th 
agreements. e enforcement of arbitration 

We discern only two Ii 'tat' 
arbitration provisions gOV~l dObns °hn the enforceability of 

me y t e Federal Arbitration 

\ 
SOUTHLAN U l,;Vh.r. v . ........... -

1 Opinion of the Court 
. . . 

Act: they must be part of a written maritime contract or a. 
'contract "evidencing a transaction involving commerce"· and 
such clauses may be revoked upon "grounds as exist at law or 
in equity for the revocation of any contract;" We see noth
ing in the Act indicating that the broad principle of enforce~ 
ability is subject to any additional limitations under state 
law. 

The Federal Arbitration Act rests on the authority of Con
gress to enact substantive niles under the Commerce Clause. 
In Prima Paint G..orp. v. Flood & Conklin Mfg. Co., 388 
U. S. 395 (1967),' the Court exanuned the legislative history 
of the Act and concluded thatthe statute "is based upon . . . 
the incontestable federal foundations of 'control over inter-

" ~ state commerce and. over admiralty.''' Id., at 405 (quoting 
H. R. Rep. No; 96, 68th Cong., 1st Sess., 1 (1924». The 
contract in Prima Paint, as here, contained an arbitration 
clause. One party in that case alleged that the other had 
committed fraud in the inducement of the contract, although 
not of the arbitration clause in particular, and sought to have 
the claim of fraud adjudicated in federal court. The Court 
held that, notwithstanding a contrary state rule, considera- . 
tion of a claim of fraud in the inducement of a contract "is for 
the arbitrators and not for the courts," 388 U. S., at 400. 
The Court relied for this holding on Congress' broad power to 
fashion substantive rules under the Commerce Clause. 6 

At least since 1824 Congress' authority under the Com
merce Clause has been held plenary. Gibbons v. Ogden, 9 
Wheat. 1, 196 (1824). In the words of Chief Justice Mar-

'We note that in defining "commerce" Congress declared that "nothing 
herein contained shall apply to contracts of employment of seamen, rail
road employees, or any other class of workers engaged in foreign or inter
state commerce." 9 U. S. C. § 1. 

'The procedures to be used in an arbitration are !lot prescribed by the 
federal Act. We note, however, that Prima Paint considered the ques
tion of what issues are for the courts and what issues are for the arbitrator. 
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shall, the authority of Congress is "the power to regulate; 
that is, to prescribe the rule by which commerce is to be gov
erned." Ibid. The statements of the Court in Prima Paint 
that the Arbitration Act was an exercise of the Commerce 
Clause power clearly implied that the substantive rules of 
the Act were to apply in state as well as federal courts. . As 
Justice Black observed in his dissent, when Congress exer
cises its authority to enact substantive federal law under the 
Commerce Clause, it normally creates rules that are enforce
able in state as well as federal courts. Prima Paint, supra, 
at 420. 

In Moses H. Cone Memorial Hospital v. Mercury Con
struction Corp., 460 U. S., at I, 25, and n. 32, we reaffirmed 
our view that the Arbitration Act "creates a body of federal 
substantive law" and expressly stated what was implicit in 
Prima Paint, i. e., the substantive law the Act created was 
applicable in state and federal courts. Moses H. Cone began 
with a petition· for an order to compel arbitration. The Dis
trict Court stayed the action pending resolution of a concur
rent state-court suit. In holding that the District Court had 
abused its discretion, we found no showing of exceptional 
circumstances justifying the stay and recognized "the pres
ence of federal-law issues" under the federal Act as "a major 
consideration weighing against surrender [offederaljurisdic
tion)." 460 U. S., at 26. We thus read the underlying issue 
of arbitrability to be a question of substantive federal law: 
"Federal law in the terms of the Arbitration Act governs that 
issue in either state or federal court." Id., at 24. 

Although the legislative history is not without ambiguities, 
there are strong indications that Congress had in mind some
thing more than making arbitration agreements enforceable 
only in the federal courts. The House Report plainly sug
gests the more comprehensive objectives: 

"The purpose of this bill is to make valid and enforcible [sic] 
agreements for arbitration contained in contracts involv-

1 
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. within the jurisdiction. or 
ing" inter~tate com~:~ ;~y be the subject of litigation 
[sic] admiralty, orw" H R Rep. No. 96, 68th Cong., 
in the Federal courts. . . . .. . 

S 1 (1924) (emphasIS added)~ 1st ess.,. . 
. . also be inferred from the reality 

.. This broader purpose can lik ly to address a problem 
that Congress wouldn: !e;s fed:ral courts than. a problem 
whose impact was c~ e fi Old of co~merce. . The Arbitra
oflarge significance,m the e the·rule of equity, that equity 

" ht to "overcome t " tion Act soug· [y] arbitration agreemen . 
. will not specifically enf;r~l~efore a Subcommittee of the 
Hearing on S. :'213 and

th
· Judiciary, 67th Cong., 4th Sess., 

Senate Comnuttee on . e) (remarks of Sen. Walsh). The 
6 (1923) (Senate Hearmg. the bill stated: 
House Report accompanymg . al 

. the law arises from . . . the Je ousy 
"The need ~or for their own jurisdiction. . . . 
of .the English cou;ts d 11 r so lon[g] a period that the 
This jealousy SUTVlve . 0 b dded in the English com-
principle became ~~ ~ ~th it by the American 
mon law and was t1 11 It that the precedent was 
courts. The courts ve erturned without legislative 
too strongly fixed to be ovRe. No 96 supra at 1-2. 

" H Rep. ., ' enactment. . . . .' 
hat the House Report contem-

Surely this makes clear t encumbered by state-law 
plated a broad reach of the !~t, ';etro Industrial Painting 
constraints. As was state t' ~ Co 287 F 2d 382, 387 (CA2 
Corp. v. TerminaL Construe w. )' "the purpose of the act 
1961) (Lumbard,·C. J'h co:c:e:!r'bitration and whose ~on
was to assure those woe that their expectatIOns 
tracts related to inte~tate co~:~e judges, or ... by state 
would not be. unde~ed by ess also showed its awareness 
courts or leglBlatures. . ~on~SB of state courts to enforce 
of the widespread unwillingn Senate Hearing, at 8, and that 
arbitration agreements, e. g., 
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::rch courts were bound by state laws inadequately providing 

"te;h~~al arbitration by which, if you agree to arbitrate 
un .er . e method provided by the statute ou hav 
~r~trat~on by .sta~ute[;] but [the statutes] h~[d] not::ma; 
o 0 WIth validatmg the contract to arbitrate." Ibid. 

The problems Co f: d 
old comm nw.e.ss ace were therefore twofold: the 
f o,:-law. hostihty toward arbitration and th fail 

~ ~~ate arbItratIOn statutes to mandate enfo~cement of ar~i~ -
ra IOn agreements. To confine the sco e f 

arbitrations sought to be enforced in fi l al 0 the Act to 
frustrate what we believe Congress int:n~~d t~ourts would 
ecnactment appropriate in Scope to meet the larg~ep:o~fe: 

ongress was addressing. 
JUSTICE O'CO ' 
'. NNOR argues that Congress viewed the Ar 

Zlt~atlOn tc,~ "as a procedural statute, applicable only in fed~ 
ra cour s. Post, at 25. If it is correct that C 

sought only to create a procedural remedy in the °f~t: 
~~~:' !~~~ c~~ be no explanation for the express limitation 
9 U. S. C §;a IOn Act to contracts "involving commerce." 

. '. For example, when Congress has authorized 
thIs Court to prescribe the ruills of procedure in the federal 
~ourts o~ a~peals, district courts, and bankruptcy court 't 
as not lImIted the power of the Court ' . S, I 

plicable only to causes of action invol~~:~~:~be rules ap
~ g., 281~' S. C. §§ 2072, 2075, 2076 (1976 ed an~r~~~p S~~, 
tio~ ~~~ expect ~hat if Congress, in enacti~g the Arbltra' 

:pPIicabie~~;~~a:~~~r:t~!~~~~~~;,~:~ ~~~ ::~~tU;~! ~l~ 
c
o transactIOns mvolving commerce. On the oth h dC 
ongress would need t II er an, 

intended the Act to appOlyCl~ °tntthe Commerce Clause if it 
. . n s a e courts Yet t th 

time, Its reach would be limited to trans;ctions ~vol ~ saI?e 
terstate commerce. We therefore view the "inv I . vmg m-
~oe:ce" (hequirement in § 2, not as an inexPliC:br:§~~~ 

on e power of the federal courts, but as a necessary 
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qualification on a statute intended to apply in state and fed- ' 
eral courts. ' 

Under the interpretation of the Arbitration Act urged 
by JUSTICE O'CONNOR, claims brought under the' California 
Franchise Investment Law are not arbitrable when they are -
raised in state court. Yet it is clear- beyond question that if 
this suit had been brought as a diversity action in a federal . 
district court, the arbitration clause would have -been en
forceable. 7 Prima Paint, supra. ' The interpretation given 

. to the Arbitration Act by the -California Supreme Court 
would therefore encourage and reward forumshopping. We 
are unwilling to attribute to Congress the intent, in drawing 
on the comprehensive powers of the Commerce Clause, to 
create a right to enforce an arbitration contract and yet make 
the right dependent for its enforcement on the particUlar, 
forum in which it is asserted. And since the overwhelming 
proportion of an civil litigation in this country is in the state 
COurts,8 we cannot believe Congress intended to limit the 
Arbitration Act to disputes subject only to federal-court 
jurisdiction. e Such an interpretation would frustrate con-

, Appellees contend that the arbitration clause, which provides for the 
arbitration of "any controversy or claim arising out of or relating to this 
Agreement or the breach hereof," does not cover their claims under the 
California Franchise Investment Law. We find the language quoted 
above broad enough to cover such claims. cr. Prima Paint, 388 U. S., 
at 403-404, 406 (finding nearly identical language to cover a claim that a 
contract was induced by fraud). 

'It is estimated that 2% of all civil litigation in this country is in the fed
eral courts. Annual Report of the Director of the Administrative Office of 
the U. S. Courts 3 (1982) (206,000 filings in federal district courts in 12 
months ending June 30, 1982, excluding bankruptcy filings); FJango & 
Elsner, Advance Report, The Latest State Court Caseload Data, 7 State 
Court J., 18 (Winter 1983) (approximately 13,600,000 civil filings during 
comparable period, excluding traffic filings). 

'While the Federal Arbitration Act creates federal substantive. law re
quiring the parties to honor arbitration agreements, it does not create any 
independent federal-questionjurisdiction under 28 U. S. C. § 1331 or other
wise. M08e8 H. Cone Memorial HospiW,l v. Mercury Comtructian Corp., 
460 U. S. 1, 26, n. 32 (1983). This seems implicit in the provisions in 
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gressional intent to place "[a]n arbitration agreement . . . 
upon the same footing as other contracts, where it belongs." 
H. R. Rep. No. 96, 68th Cong., 1st Sess., 1 (1924). 

In creating a substantive rule applicable in state as well as 
federal COurtS,IO Congress intended to foreclose state legisla
tive attempts to undercut the enforceability of arbitration 
agreements. II We hold that §31512 of the California Fran
chise Investment Law violates the Supremacy Clause. 

§ 3 for a stay by a "court in which such suit is pending" and in § 4 that. 
enforcement may be ordered by "any United States district court which, 
save for such agreement, would have jurisdiction under title 28, in a civil 
action or in admiralty of the subject matter of a suit arising out of the con
troversy between the parties." Ibid.; Prima 'Paint, supra, at 420, and 
n. 24 (Black, J., dissenting); Krauss Bros. Lumber Co. v. Louis Bossert &: 
Sons, Inc., 62 F. 2d 1004, 1006 (CA2 1933) (L. Hand, J.). 

"The contention is made that the Court's interpretation of § 2 of the Act 
renders §§ 3 and 4 "largely super1!uous." Post, at 31, n. 20. This mls
reads our holding and the Act. In holding that the Arbitration Act pre
empts a state law that withdraws the power to enforce arbitration agree
ments, we do not hold that §§ 3 and 4 of the Arbitration Act apply to 
proceedings in state courts. Section 4, for example, provides that the 
Federal Rules of Civil Procedure apply in proceedings to compel arbitra
tion. The Federal Rules do not apply in such state-court proceedings. 

II The California Supreme Court justl1led Its holding by reference to our 
conclusion in Wilko v. Swan, 346 U. S. 427 (1953), that arbitration agree
ments are nonbinding as to claIms arising under the federal Securities Act 
of 1933. 31 Cal. 3d, at 602, 645 P. 2d, at 1202-1203. The analogy is 
unpersuasive. The question in Wilko was not whether a state legislature 
could create an exception to § 2 of the Arbitration Act, but rather whether 
Congress, in subsequently enacting the Securities Act, had in fact created 
such an exception. 

JUSTICE STEVENS dissents in part on the ground that § 2 of the Arbitra
tion Act pennits a party to nullify an agreement to arbitrate on "such 
grounds as exist at law or In equity for the revocation of any contract." 
Post, at 19. We agree, of course, that a party may assert general contract 
defenses such as fraud to avoid enforcement of an arbitration agreement. 
We conclude, however, that the defense to arbitration found in the Califor
nia Franchise Investment Law is not a ground that exists at law or in 
equity "for the revocation of any contract" but merely a ground that exists 
for the revocation of arbitration provisions in contracts subject to the Cali
fomia Franchise Investment Law. Moreover, under this dissenting view, 
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IV 
'. t f the California Supreme Court denying.' 
The Judgmen 0 • tion agreement is reversed; as to 

enforcem~nt of the ar~:raF deral' Arbitration Act precludes 
the question whe~her. e e other issues not raised in· 

.' a class-action arbitration and ~y b this Court would be 
th C· alifornia courts no deCISion Y . . 

. e. .' ' As to the latter issues, the case ~ 
. :=d~~t~o~t =h:n;~ceedings not inconsistent with this 

opi,nion. It is 80 ordered. 

JUSTICE STEVENS, concurring in part aild dissenting in 

~he Court. holds that an arbitratio~ clause tha:r~~:~f:~ . 
able in an action in ~ federal

t 
co~ IS~~Ugrru;~ ~th that con-

the action is brought m a sta e co . I . 
. . h JUSTICE O'CONNOR'S review of the egIS-

~':lonius~~~~gthe Federal Arbitration Act de~onstrates 
tha~~he 1925 Congress that enacted the statute Vlewed ~h~ 

tially procedural in nature, I am persua e 
statute as essen . ts' the law compel the 
that the intervenmg developmen h ~ I am nevertheless 
conclusion that the. Ct°urtf t~ :::Cth:t ~eems to trouble none 
troubled by one aspec 0 . 

of my colleagues. . th t if thi suit had 
For me it is not "clear beyond questIOn a . ~ urt 

been brought as a diversity action in a fe;!;ral ~t,~t ~nte' 
the arbitration clause would have.bbeden

b 
e §o;c:; t~~ Federai 

at 15. The general rule preserl e Y 

cIal teet! n for franchisees . . . can be 
ua state polley of provlpalrdinfn speth b:C pur~ses of the federal statute." 
recognized without 1m g e sis states could wholly eviscerate 
Poat, at 21. U we 8CCe

pIac
Pted ~~n airreements "upon the same foot

congresaionallntent to" ~ ~ No 96 68th Cong., 1st Sess., 1 (1924), 
Ing as other contracts, H. . ep. • , chise Investment Law. We 
simply by passing statutes such as i t~ ~ran nftIct with the Arbitration Act 
have rejected this analysis beca

errl
use

d 
tth d:~1ared polley requiring enforce-

and would permit states to ov e e 
ment of arbitration agreements. 
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Arbitration Act is that arbitration clauses in contracts involv-' 
ing interstate transactions are enforceable as a matter of fed
erallaw. That general rule, however, is subject to an excep
tion based on "such grounds as exist at law or in equity for 
the revocation of any contract." I believe that exception 
leaves room for the implementation of certain substantive 
state policies that would be undermined by enforcing certain .. 
categories of arbitration clauses. 
. The exercise of state authority in a field traditionally occu

pied by state law will not be deemed pre-empted by a federal 
statute unless that was the clear and manifest purpose of 
Congress. Ray v. Atlantic Richfield Co., 435 U. S. 151, 157 
(1978); see generally The Federalist No. 32, p. 200 (Van 
Doren ed. 1945) (A. Hamilton). Moreover, even where a 
feder~l statute does displace state authority, it "rarely 
OCCUPieS a legal field completely, totally excluding all par
ticipation by the legal systems of the states. . . . Federal 
legislation, on the whole, has been conceived and drafted on 
an ad hoc basis to accomplish limited objectives. It builds 
upon legal relationships established by the states altering 
or supplanting them only so far as necessary for the special 
purpose." P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, . 
Hart and Wechsler's The Federal Courts and the Federal 
System 470-471 (2d ed. 1973). 

The limited objective of the Federal Arbitration Act was 
to abrogate the general common-law rule against specific 
enforcement of arbitration agreements, S. Rep. No. 536, 68th 
Co~g., 1st Sess., 2-3 (1924), and a state statute which merely 
codified the general common-law rule-either directly by em
ployin?, the prior doctrine of revocability or indirectly by 
declarmg all such agreements void-would be pre-empted 
by the Act. However, beyond this conclusion, which seems 
comp~ll.ed by the language of § 2 and case law concerning the 
Act~ It IS by no means clear that Congress intended entirely 
to displace state authority in this field. Indeed, while it is an 
understatement to say that "the legislative history of the ... 
Act ... reveals little awareness on the part of Congress that 

SOUTHLAND CORP. v. KEATING 19 

1 ·Opinion of STEVENS, J. 

state law might be affected," it must surely be true that 
. given the lack of a "clear mandate from ,Congress as to the 
,. extent to which state statutes and decisions are to be super
. seded, we must be cautious in construing the act lest we 
excessively encroach on the powers which Congressional pol
icy, if not the Constitution, would reserve to the states." 

, Metro Industrial Painting Corp. v. Terminal Construction 
Co., 287 F.2d 382, 386 (CA2 .1961) (Lumbard, C. J., 
concurring). 

. The textual baSis in the Act for avoiding such encroach
ment is the clause of § 2 which provides that arbitration . 
agreements are subject to revocation on such grounds as 
exist at law or in equity for the revocation of any contract. 
The Act, however,' does not define what grounds for revoca
tion may be permissible, and hence it would appear that the 
judiciary must fashion the limitations as a matter of federal 
common law. Cf. Textile Workers v. Lincoln Mills, 353 
U. S. 448 (1957). In doing so, we must first recognize that 
as the "'saving clause' in § 2 indicates, the purpose of Con
gress in 1925 was to make arbitration agreements as enforce
able as other contracts, but not more so." Prima Paint 
Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 395, 404, n. 12 
(1967); see also, H. R. Rep. No. 96, 68th Cong., 1st Sess., 1 
(1924). The existence of a federal statute enunciating a 
substantive federal policy does not necessarily require the 
inexorable application of a uniform federal rule of decision 

. notwithstanding the differing conditions which may exist in 
the several States and regardless of the decisions of the 
States to exert police powers as they deem best for the wel
fare of their citizens. Cf. Wallis v. Pan American Petro
leum Corp., 384 U. S. 63, 69 (1966); see generally Wilson 
v. Omaha Indian Tribe, 442 U. S. 653, 671-672 (1979); 
United States v. Kimbell Foods, Inc., 440 U. S. 715 (1979); 
Clea'1jield Trust Co. v. United States, 318 U. S. 363 (1943). 
Indeed, the lower courts generally look to state law re
garding questions of formation of the arbitration agreement 
under §2, see, e. g., Comprehensive Merchandising Catalogs, 
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Inc.. v'. Mad!son Sal~s Corp., 521 F. 2d 1210 (CA7 1975), 
which IS entirely appropriate so long as the state rule does 
not conflict with the policy of § 2. 
~ cont~act which is deemed void is surely revocable at law 

or m. :qUlty, and t~e California Legislature has declared all 
c.ondltlOns purportmg to waive compliance with the protec
t.IO~S of the ~ran~hise Investment Law, including but not 
h~ted to .arbltratlon provisions, void as a matter of public 
~ohcy.. Given the importance to the State of franchise rela- . 
tlOnshlps, the relative disparity in the bargaining positions 
between the franchisor and the franchisee, and the remedial 
purposes of the California Act, I believe this declaration of 
state policy is entitled to respect. 
Co~~ess itself struck a similar balance in § 14 of the 

Securities Act of 1933, 15 U. S. C. §77n, and did not find it 
ne.cessary to amend the Federal Arbitration Act. Rather, 
thl~ Co~rt held that the Securities Act provision invalidating 
~bltra~lOn agreements in certain contexts could be recon
clle~ With the general policy favoring enforcement of arbi
tratIOn agreements. Wilko v. Swan, 346 U. S. 427 (1953) 
Repeals by implication are of course not favored, and we did 
not suggest ~hat Congress had intended to repeal or modify 
the s~b.stantlve scope of the Arbitration Act in passing the 
~ecurlties ~:-t. Instead, we exercised judgment, scrutiniz
~ng the po~cles of the Arbitration Act and their applicability 
In the specIal context of the remedial legislation at issue and 
found. the Arbit~ation Act inapplicable. We have exer~ised 
suc~ Jud.gment In other cases concerning the scope of the 
~bltratlOn Act, and have focused not on sterile generaliza
tIOn, but rather on the substance of the transaction at issue 
the nature of the relationship between the parties to th~ 
agreement, and the purpose of the regulatory scheme. See, 
e. g., Scherk v. Alberto-Culver Co., 417 U. S. 506 (1974), 
rev'g 484 F. 2d 611 (CA7 1973); see also, id., at 615-620 
(Stevens, Circuit Judge, dissenting). Surely the general lan
guage ?f the Arbitration Act that arbitration agreements 
arevahd does not mean that all such agreements are valid 
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irrespective of their purpose or effect" See generally Para
mount Famous L(J,$ky Corp. v. United Sta,tea, 282.U. S. 30 

. (1930) (holding. arbitration agreement void as a restraint of 
trade). ... . . . 

We should not refuse to exercise independent judgment 
. concerning the conditions under which an arbitration agr:e; . 

ment, generally enforceable under the Act, can be held m
valid as contrary to public policy simply· because the source 
of the substantive law to which the arbitration agreement 
attaches is a· State rather than the Federal Government. I· 
find no evidence that Congress intended such a double stand
ard to apply, and I would not lightly impute such an intent to 
the 1925 Congress which enacted the Arbitration Act. 

A state policy excluding wage claims from arbitration, 
cf. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware, 414 
U. S. 117 (1973) or a state policy of providing special protec
tion for fran~ees, such as that expressed in California's 
Franchise Investment Law, can be recognized without im
pairing the basic purposes of the federal statute. Like the 
majority of the California Supreme Court, I am not pe:
suaded that Congress intended the pre-emptive effect of this 
statute to be "so unyielding as to require enforcement of an 
agreement to arbitrate a dispute ov~r the application o~ a 
regulatory statute which a state legISlature, In confOrmIty 
with analogous federal policy, has decided should be left to 
judicial enforcement." App. to Juris. Statemen~ 18a. . 

Thus, although I agree with most of the Court s reasonmg 
and specifically with its jurisdictio~ holdings, I resp~c.tfully 
dissent from its conclusion concenung the enforceability of 
the arbitration agreement. On that issue, I would afftnn the 
judgment of the California Supreme Court. 

JUSTICE O'CONNOR, with whom JUSTICE REHNQUIST 
joins, dissenting. 

Section 2 of the Federal Arbitration Act (FAA) (also 
known as the United States Arbitration Act) provides that 
a written arbitration agreement "shall be valid, irrevocable, 
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't ' ve upon such ' eqUl y for the revocation of grounds as exist at law or in 

~ot, on !ts face, identify whi:::~ c0!l~ract." I Section 2 doe ~:f~ents 0.' what proceJ:!~!~ are hound ~ 
provides: deals WIth these matters i: §§e~~ :nf°Srcen,tent. . ection 3 

"If any suit or proceedin b . of the United States upo~ e b~ought tn any o/the courts 
~~n . . : the court . . . :~:llIs~ue ref~ra~le to arbitra-

e partIes stay the trial of th n aI,>plicatlOn of one of 
tratlOn has been had' e actlO.n until such b' 
agreement . . . ." 2 in accordance with the terms ofth~ , 

Section 4 specifies th t to arbitrate a a party aggrieved by another's refusal 

"may petition any U 't s~ve for such agreem:~ted States district court which ~Itle 28, in a civil actio~ ':,~Ul.d have .jurisdiction unde~ 
Ject matter £ In adnuralty of the 1>
bitration pr~c~ed i~r t~ order direct~g that suchs~_ 
agreement. . . ." I manner provIded for in such 

Today, the Court tak 
to declare that state as ~e~~e facial silence of § 

2 
as a license 

In addition, though this i as federal courts must apply § 2 

~ourt holds that in enfo:c~t sp~lled out in the opinion th~ 
~ght state courts must ioU g this newly discovered federal 
t e Court's decision is impelf~ grocedures specified in § 

3 

o encourage the use of arbitral' y abn u~derstandable desir; lOn, ut It utterly fails t 
'9 U. S. C 0 rec-
'9 . § 2 . 
• 9 g. ~. ~. § 3 (emphasis added). 

f ... § 4 (emphasis dd .orcement of arbitration awar
a ~d). Section 9, which addr 

In t~e agreement of the . ds, IS also relevant. "If n es~es the. en-
Umted States court' parties, then such applicatio 0 court IS specified 
made. . . ." 9 U S t~ and for the district within w~::y be made to the 

. . . § 9 (emphasis added). such award was 

O'CONNOR, J., dissenting 
.' . 

ognize the . Clear congressional intent underlying the FAA. 
,Congress intended to require federal, not state, courts to 

," respect arbitration agreements. 
I 

The FAA was enacted in 1925. As demonstrated infra, at 
.,,24-29, Congress thought it was e~ercising its power to dic

tate either procedure or "general federal law" in federal 
courts. The issue presented here is the result oUhree sub-

sequent decisions of this Court. . . In 1938 this .Court decided Erie R .. Co. v. Tompkins, 304 
U. S. 64. Erie derned the Federal Government the power to 
create substantive law solely by virtue of the Art. III power 
to control federal-COurt jurisdiction. Eighteen years later 
the Court decided' Bernhardt v. po~ygraphic Co., 350 U. S. 
198 (1956). Bernhardt held that the duty to arbitrate a 
contract dispute is outcome-determinative-i. e. "substan-· 
tive"-and therefore a matter normallY governed by state 

law in federal diversity cases. Bernhardt gave rise to concern that the FAA could there-
after constitutionally be applied only in federal-COurt cases 
arising under federal law , not in diversity cases.' In prima 
Paint Corp. v. Flood & Conklin Mfg· Co., 388U. S. 395, 
404-405 (1967), we addressed that concern, and held that 
the FAA may constitutionally be applied to proceedings in 
a federal diversity court.& The FAA covers only con
tracts involving interstate commerce or maritime affairs, 
and Congress "plainly has power to legislate" in that area. 

Id., at 405. 
'Justice Frankfurte1' made precisely this suggestion in Bernhardt. 350 

U. S .• at 208 (concurring opinion). • Two Circuits had previously addres~ed the problem. Robert Lawrence 
Co. v. De1Jonshire Fabrics, Inc., 271 F. 2d 402 (CA2 1959), cert. dism'd 
pursuant to stipulation of counsel. 364 U. S. SOl (1960); American Air
lines, Inc. v. Louisville & Jefferson CO'Unty Air Bd., 269 F. 2d 811 (CA6 

1959). 
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Nevertheless, the Prima Paint decision "carefully avoided 
any explicit endorsement of the view that the Arbitration Act 
embodied substantive policies that were to be applied to all 
contracts within its scope, whether sued on in state or federal 
courts." P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, 
Hart and Wechsler's The Federal Courts and the Federal 
System 731-732 (2d ed. 1973). e Today's case is the first in 
which this Court has had occasion to determine whether the 
FAA applies to state-court proceedings. One, statement on 
the subject did appear in Moses H. Cone Memorial Hospital 
v. Mercury Construction Corp., 460 U. S. 1 (1983), but that 
c~e involved II: federal, not a state, court proceeding; its 
dIctum concenung the law applicable in state courts was 
wholly unnecessary to its liolding. 

II 
The majority opinion decides three issues. First, it holds 

that § 2 creates federal substantive rights that must be en
forced by the state courts. Second, though the issue is not 
raised in this case, the Court states, ante, at 15-16, n. 9, that 
§2 substantive rights may not be the basis for invoking 
federal-court julisdiction under 28 U. S. C. § 1331. Third, 
the Court reads § 2 to require state courts to enforce § 2 
rights using procedures that mimic those specified for federal 
courts by FAA §§ 3 and 4. The first of these conclusions is 
unquestionably wrong as a matter of statutory construction; . 
the second appears to be an attempt to limit the damage done 
by the first; the third is unnecessary and unwise. 

• In Robert Lawrence, BUpra, the Second Circuit had ftatlyannounced
in dictum, of course-that the FAA was "a declaration of national law 
equally applicable in state or federal courts." 271 F. 2d at 407. OneJus
tice in Prima Paint was prepared to adopt wholesale the Second Circuit's 
more broadly written opinion. 388 U. S., at 407 (Harlan, J:, concurring). 
But the Prima Paint majority opinion did not do so. In these circum
stances, the rruijority opinion speaks loudly by its complete silence regard
ing the Act's applicability to state courts. 
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A 

One rarely finds a legislative history as, unambiguous as 
the FAA's. ,That history establishes conclusively that the 
1925 Congress viewed the FAA as a procedural statut.e, ap
plicable only in federal courts, derived, Con~es~ b.eli~ve.d, 
largely from the federal power to control the JUriSdIction of 
the federal courts; . . . . 
. IIi 1925 Congress emphatically believed arbItratIon to be a 
matter of "procedure." At hearings on the Act. congres
sional Subcommittees were told: "The theory on which you do 
this is that you have the right to tell the Federal courts how 
to proceed.'" The House Report. on the FAA stated: 
''Whether an agreement for arbitration shall be enforced or 
not is a question of procedure . . . ." ~ On the floor, of 
the House Congressman Graham assured his fellow Members 

that the FAA 
"does not bivolve any new principle of law except to pro- . 
vide a sbnple method . • . in order to give enforce~ent. 
... It creates no new legislation, grants n.o new rlght:s, 
except a remedy to enforce an agreement m commerCIal 
contracts and in admiralty contracts." 8 

'Arbitration of Interstate Commercial Disputes, Joint ~earings on 
S. 1005 and H. R. 646 before the Subcommittees of the Co~ttees o~ the 
Judiciary, 68th Cong., 1st Sess., 17 (1924) (hereinafter Jomt Hearmgs) 
(statement of Mr. Cilhen, American Bar Association). See also Sales and 
Contracta to Sell in Interstate and Foreign Commerce, and Federal Com
merciaJ Arbitration, Hearing on S. 4218 and S. 4214 before a Subcom
mittee of the Senate Committee on the Judiciary, 67th Cong., 4th Sess., 2 

. (1928) (hereinafter Senate Hearing). . . 
'H. R. Rep. No. 96, 68th Cong., 1st Sess., 1 (1924). To sl~lar effect, 

the Senate Report noted that the New York statute, after whIch the FAA 
was patterned had been upheld against constitutional attack the pre
vious year in Red CroBB LiM v. Atlantic Fruit Co., 264 U. S. 109 (19~). 
S. Rep. No. 686, 68th Cong., 1st Sess., 8 (1924). In Red CroBB Justice 
Brandeis based the Court's approval of the New Y.ork statute on the fact 
that the statute effected no change in the substantIve law. 

• 66 Congo Rec. 1981 (1924). 
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A month after the Act was signed into law the American " 
Bar Association Committee that had drafted and pressed for -.
passage of the federal legislation wrote: -

"The statute establishes a procedure in the Federal 
courts for the enforcement of arbitration agreements. 
. . . A Federal statute providing for the enforcement of 
arbitration agreements does relate solely to procedure of 
the Federal courts. . . . [W]hether or not an arbitra
tion agreement is to be enforced is a question of the law -
o! procedu~e and is determined by the law of the jurisdic- 1_, --_ 

tlOn wherem the remedy is sought. That the enforce- -
ment of arbi.tr~tion. contracts is within the law of pro
cedure as dIstmguIsh,ed from substantive law is well 
settled by the decisions of our courts." 10 

Since Bernhardt, a right to arbitration has been character
ized as "substa?tive," an.d that holding is not challenged here. -
But Congress In 1925 dId not characterize the FAA as this 
Court did in 1956. Congress believed that the FAA estab
lished nothing more than a rule of procedure a rule therefore 
applicable only in the federal courts. \I ' 

If characterizing the FAA as procedural was not enough 
the draftsmen of the Act, the House Report, and the early 
commentators all flatly stated that the Act was intended 
to affect only federal-court proceedings. Mr. Cohen, the 
American Bar Association member who drafted the bill 
assured two congressional Subcommittees in joint hearings; 

"Nor can it b~ said that the Congress of the United 
States, directing its own courts . .. , would infringe upon 

10 Committee on Commerce, Trade and Commercial Law The United 
States Arbitration Law and Its Application, II A. B. A. J. '153, 154-155 
(1925). See also Cohen & Dayton, The New Federal Arbitration Law 12 
Va. L. Rev. 265, 275-276 (1926). ' 

"That Congress chose to apply the FAA only to proceedings related to 
commercial and maritime contracts does not suggest that-the Act is "sub
stantive. II cr. Fed. Rule Civ. Proc. 81; Fed. Rule Evid. llOl; Fed. Rule 
Crim. Proc. 54. 
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. the provinces or prerogatives of the States.. . . [T]he 
question of the enforcement relates, to the law of reme
dies and not to substantive law. The -rule must be 
changed for the jurisdiction ill which the agreement is 
sought to be enforced . . . . There is no disposition' 
therefore by means of the Federal bludgeon to force an . 
individual State into an unwilling submission to arbitra-
tion enforcement." 12 -

The House Report on the FAA umimbiguously stated: "Be
fore [arbitration] contracts could be enforced in the Federal 
courts ... this law is essential. The bill declares that such 
agreements shall be recognized and enforced by the courts of 
the United States." IS 

Yet another indication that Congress did not intend the 
FAA to govern state-court proceedings is found in the pow-

"Joint Hearings 89-40 (emphasis added). "The primary purpose of the 
statute is to make enforcible [sic] in the Federal courts such agreements for 
arbitration ..•. " ld., at 88 (statement of Mr. Cohen). See also Senate 
Hearing 2 ("This bill follows the lines of the New York arbitration law, 
applying it to the fields wherein there is Federal jurisdi~t~on'? . 

"H. R. Rep. No. 96, supra, at 1. Commentators wrltmg mtmedlately 
after passage of the Act uniformly reached the same conclusion. The 
A. B. A. Committee that drafted the legislation wrote: "So .far as. the 
present law declares simply the policy of recognizing and enforcmg arbitra
tion agreements in the Federal courts it does not encroach upon the prov
ince of the individual states." Committee on Commerce, Trade and Com
mercial Law supra, at 155. See also Cohen & Dayton, supra, at 276-277; 
Baum & Pr~ssman, The Enforcement of Commercial Arbitration Agree
ments in the Federal Courts, 8 N. Y. U. L. Q. Rev. 428, 459 (1931). 
Williston wrote: "Inasmuch as arbitration acts are deemed procedural, the 
United States Act applies only to the federal courts .... " 6 S. Williston 
& G. Thompson, The Law of Contracts 5368 (rev. ed. 1988). 

More recent students of the FAA uniformly and emphatically reach the 
same conclusion. Prima Paint, 888 U. S., at 424 (Black, J., dissent~ng); 
Note, 78 Harv. L. Rev. 1882 (1960); Note, Erie, Be~hardt, and S~ctlon 2 
of the United States Arbitration Act: A Farrago of Rights, Remedies, and 
a Right to a Remedy, 69 Yale L. J. 847, 863 (l960~; N~te, Scope of t~e 
United States Arbitration Act in Commercial ArbitratIOn: Problems m 
Federalism, 58 Nw. U. L. Rev. 468, 492 (1963). 
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ers CongreSS relied on '. 465 U. 
have been grounded on ~pasSIng ,the Act. The FAA 
state and maritime aff . on~ess powers to regulate 
contracts in those areas8ll'ST' hSInce the Act extends only 
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" The foregoing cannot be dismissed as "ambiguities" in the' 
legislative history. It is accurate to say that the entire 

':histoJ"Y contains only one ambiguity, and that appears in the 
, ,Single sentence of the House Report cited by the Court ante, 

at 12-13. That ambiguity, however, is definitively resolved' 
,', elsewhere in the same House Report, see 8Upra, at 27, and. 

throughout the rest of the legisiative history. 

B . 
The structure of the FAA itself runs directly contrary to 

, the reading the Court today gives to § 2. Sections 3 and 4 
. are the imple~enting provisions of the Act, and they ex-

pressly apply only to federal courts. Section 4 refers to the 
"United States district court[s]," and provides that it can be 
invoked only. in a court that has jurisdiction under Title 28 of 
the United States Code. As originally enacted, §3 refelTed, 
in the same termS as §4, to "courts [or court] of the United 
States." IT There has since been a minor amendment in § 4's 
phrasing, but no substantive change in either section's limita
tion to federal courts. 18 

.. The use of identical language in both sections was natural: § 8 applies 
when the party resisting arbitration initiates the federal-eourt action; § 4 
applies to actions initiated by the party seeking to enforce an arbitra
tion provision. Phrasing the two sections differently would have made no 
sense . 

u In 1954, as a purely clerical change, Congress inserted "United States 
district court" in § 4 as a substitute Cor "court of the United States." Both 
House and Senate Reports explained: "'United States district court' was 
substituted (or 'court of the United States' because, among Federal courts, 
such a proceeding would be brought only in a district court." H. R. Rep. 
No. 19B1, 83d Cong., 2d Sess., 8 (1964); S. Rep. No. 249B, B3d Cong., 2d 
Sess., 9 (1954). 

Even without this history, §S's "courts of the United States" is a tenn 
of art whose meaning is unmistakable. State courts are "in" but not "of" 
the United States. Other designations of federal courts as the courts "of" 
the United States are fOllDd, for example, in 2B U. S. C. §2201 (1976 ed., 
Supp. V) (declaratory judgments); Fed. Rule Evid. 601; and the Norris-La 
Guardia Act, 29 U. S. C. § 104, see Boya Marketll, 1m. v. Retail Clerks, 
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None of this Court's prior decisions has authoritatively 
construed the Act otherwise. It bears repeating that both 
Prima Paint and Moses H. Cone involved federal-court liti
gation. The applicability of the FAA to state-court proceed
ings was simply not before the Court in either case. Justice 
Black would surely be surprised to find either the majority 
opinion or his dissent in Prima Paint cited by the Court 
today, as both are, ante, at 11, 12. His dissent took pains to 
point out: 

"The Court here does not hold .. ; that the body of fed., . 
eral substantive law created by federal judges under the 
Arbitration Act is required to be applied by state courts. 
A holding to that effect-which the Court seems to leave 
up in the air-would flout the intention of the framers of . . 
the Act." 388 U. S., at 424 (footnotes omitted). 

Nothing in the Prima Paint majority opinion contradicts this 
statement. 

The Prima Paint majority gave full but precise effect to 
the original congressional intent-it recognized that notwith
standing the intervention of Erie the FAA's restrictive focus 
on maritime and interstate contracts permits its application 
in federal diversity courts. Today's decision, in contrast, 
glosses over both the careful crafting of Prima Paint and the 
historical reasons that made Prima Paint necessary, and 
gives the FAA a reach far broader than Congress intended.1I 

398 u. S. 235, 247 (1970) (BRENNAN, J.). References to state and federal 
courts together as courts "in" or "within" the United States are found 
in the Supremacy Clause ("Judges in every state"); 11 U. S. C. §806 
(1982 ed.); 22 U. S. C. § 2370(e)(2); and 28 U. S. C. §l738. See also 
W. Sturges, Commercial Arbitrations and Awards §480, p. 937 (1930). 

"The Court suggests, ante, at 12, that it is unlikely that Congress would 
have created a federal substantive right that the state courts were not 
required to enforce. But it is equally rare to find a federal substantive 
right that cannot be enforced in federal court under the jurisdictional grant 
of 28 U. S. C. § 1331. Yet the Court states, ante, at 15-16, n. 9, that the 
FAA must be so construed. The simple answer to this puzzle is that in 
1925 Congress did not believe it was creating a substantive right at all. 
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III . 
: Section 2 like the rest of the FAA, Sh01,lld have no applica
tion whatsdever in state courts. Assuming, to the contrary t. 
that § 2 does create a federal right that the state courts mus 
enforce state courts should nonetheless be allowed, at least 
in the first instance, to fashion their own procedures fO.r 
enforcing the right. Unfortunate~y, the Court seems to ?I: 
rect that the arbitration clause at Issue here must be spec"ifi: 
cally enforced; apparently no other means of enforcement IS 

permissible. lO
- 11 t d 

It is settled that a state court must honor fede~a y crea e 
. hts and that it may not unreasonably undermm7 them by 
~~oking contrary local procedure. "'[T]he asse:tlOn of fed-

eral • hts when plainly and reasonably made, IS not to be 
rig , I t' '" Brown v West defeated under the name ofloca prac Ice. . b-

ern R. Co. of Alabama, 338 U. S. 294, 299 (1949). But a -
sent specific direction from Congres~ the state courts have 
always. been permitted to apply theIr own reasonable pro
cedures when enforcing federal rights. Before we un~er
take to read a set of complex and mandatory procedu:e~ mto 
§ 2's brief and general language, we should at a mID1mu~ 
allow state courts and legislatures a chance to .develop their 
own methods for enforcing the new federal ~1~hts. Some 
might choose to award compensatory or purutlve dam~ges 
for the violation of an arbitration agreement; ~ome rI?:;:t 
award litigation costs to the party who remam~d ~l g 
to arbitrate; some might affirm the "validity an en orce-

.. If my understanding of the Court's opinion is correct, th~ Court ~a; 
made § 3 of the FAA binding on the state courts. But as we ave~? ' 

§ 3 b 'ts own tenns governs only federal-court procee mgs. 
BUMpra, at 29if' § 2 sia~ding alone creates a federal right to specific enforce-

oreover" 'd 4 f ourse largely super-t f b'tration agreements §§ 3 an are, 0 c, . 
:en 0 ': ~ if § 2 implicitly incorporates §§ 3 and 4 procedures for making 
~~tio: agreements enforceable before arbitr~tio.n ~egins, dwhy :.ot a~so 

. '. personal jurisdiction, an no Ice or 
§ 9 p~edures ~once~ng ardven~t.er arbitration ends? One set of proce
enforcmg an arbitrator s aw 
dures is of little use ~thout the other. 
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ability" of arbitration agreements in other ways. Any of . 
these approaches could vindicate § 2 rights in a manner'" 
fully consonant with the language and background of that '. 
provision. 21 

The unelaborated terms of § 2 certainly invite flexible en- ' . 
forcement. At common law many jurisdictions were hostile 
to arbitration agreements. Kulukundis Shipping Co. v.' 
Amtorg Trading Corp., 126 F'. 2d 978, 982-984 (CA2 1942). '.' 
That hostility was reflected in two different doctrines: ,"re- ' 
vocability," which allowed parties to repUdiate arbitration ," 
agreements at any time before the arbitrator's award was ' ' 
made, and "invalidity" or "unenforceability," equivalent 
rules 22 that flatly denied any remedy for the failure to honor " ' 
an arbitration agreement. In contrast, common-law juris
dictions that enforced arbitration agreements did so in at 
lea~t threedim~rent ways-through actions for damages, 
actIOns for specIfic enforcement, or by enforcing sanctions 
imposed by trade and commercial associations on members 
who violated arbitration agreements. III In 1925 a forum al
lowing anyone of these remedies would have been thought 
to recognize the "validity" and "enforceability" of arbitration 
clauses. , 

This Court has previously rejected the view that state 
courts can adequately protect federal rights only if "such 
courts in enforcing the Federal right are to be treated as 
Federal courts and subjected pro hac vice to [federal) limita
tions .... " Minneapolis & St. Louis R. Co. v. Bombolis, 
241 U. S. 211, 221 (1916). As explained by Professor Hart: 

II See Note, 69 Yale L. J., at 864-865; Note, 73 Harv. L. Rev., at 1885; 
Note, 58 Nw. U. L. Rev., at 493. 

"See J. Cohen, Commercial Arbitration and the Law 68-252 (1918); 
Sturges, supra, §§ 15-17 (discussing "revocability"); id., § 22 (treating as 
equivalent different courts' declarations that arbitration agreements were 
"contrary to public policy," "invalid," "not binding upon the parties, " "un
enforceable," or "void"). See also Note, 73 Harv. L. Rev., at 1384 . 

.. See Sturges, supra, §§ 22-24. 
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e general rule bottomed deeply in belief in the 
importance of sta~ control of state judicial pro~edure, , 
is that federal law takes th~ state courts as It finds 
them. .,. Some differences, m remedy and proced~e 

, are inescapable if the different go.v:rnment~ ar: to retain 
a measure of independence in decldmg how JustIce sh~urd, 
be administered. ,If the differences become'so COnspICU
, to affect advance calculations of outcome, and so 
:~uce. an undesirable shopping betwee~ forums, the 
remedy does not lie in the ~acrifice o~the m?:pendence 
of either government. It lies rather l~ pr?V1SIO~ by the 
federal government, confident of the Justice. of Its own 
procedure" of a federal forum equally accessible to both 
litigants. " If 

, In sunuruiry, even were I to accept th~ m~ori~~s readin.g 
f § 2 I would disagree with the Court s dispOSItIon of this 
~e.' After articulating the nature and scope of the federal 
ri ht it discerns in § 2, the Court should re~d to the s~te 
o~ which has acted' heretofore, under a nusapprehenB1~n 
~ffederallaw. The s~te court should determine, at.lea;'t m 
the first instance, what procedures it will follo~ to '?l1dlcate 
the newly articulated federal rights. Cf. Mt88OU'M ex rel. 
Southern R. Co. v. Ma1lfield, 340 U. S. 1, 5 (1950). 

IV 
The Court, ,ante, at 15-16, rejects the idea of requiring 

the FAA to be applied only in federal courts partly out of 
concern with the problem of forum shopping. The fonc~ 
. unfounded. Because the FAA makes the federa cou s 
:qually accessible to both parties to a dispute, no forum shop
ping would be possible even if we gave the FAA a construe-
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tion faithful to the congressional intent. In controversies·. 
involving incomplete diversity of citizenship there is simply 
no access to federal court and therefore no possibility of.. 
forum shopping. In controversies with complete diversity of·.· 
citizenship the FAA grants federal-court access equally to 
both parties; no party can gain any advantage by forum shop- . 
ping. Even when the party resisting arbitration initiates an 
action in state court, the opposing party can invoke FAA §4 . 
and promptly secure a federal-court or!ier to compel 
tion. See, e. g., Moses H. Cone Memorial Hospital v. 
cury Construction Corp., 460 U. S. 1 (1983). 

Ironically, the FAA was passed specifically to rectify· 
forum-shopping problems created by this Court's decision in 
Swift v. Tyson, 16 Pet. 1 (1842). Z5 By 1925 several major 
commercial States had passed state arbitration laws, but the ,. 
federal courts refused to enforce those laws in diversity 
cases. 26 The drafters of the FAA might have anticipated ... 
Bernhardt by legislation and required federal diversity courts 
to adopt the arbitration law of the State in which they sat. 
But they deliberately chose a different approach. As was 
pointed out at congressional hearings,27 an additional goal 
of the Act was to make arbitration agreements enforceable 
even in federal courts located in States that had no arbitra
tion law. The drafters' plan for maintaining reasonable har
mony between state and federal practices was not.to blud
geon States into compliance, but rather to adopt a unifonn 
federal law, patterned after New York's path-breaking state 
statute,26 and simultaneously to press for passage of coordi-

"See Joint Hearings 16 (statement of Mr. Cohen, A. B. A.); Senate 
Hearing 2. See also Cohen & Dayton, supra n. 10, at 275-276; Sturges 
& Murphy, Some Confusing Matters Relating to Arbitration under the 
United States Arbitration Act, 17 Law & Contemp. Prob. 680, 590 (1952). 

"See, e. g., Atlantic Fruit Co. v. Red CroSB Line, 276 F. 319 (SDNY 
1921), aff'd, 5 F. 2d 218 (CA21924); Lappe v. Wilcox, 14 F. 2d 861 (NDNY 
1926). 

., Joint Hearings 35. 
"See S. Rep. No. 536, supra n. 8, at 3. 
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.. nated state legislation. The key language of the Uniform 
. •... Act for Commercial Arbitration was, accordingly, identical to 

that in §2ofthe FAA. 211 • • .. 

. In summary; forum-shopping .concerns in connection ~th 
the FAA are a distraction that $loes not withstand scrutmy .. 
The Court ignores the drafters' carefully devised plan for. 
dealing with those problems. 

V 

Today's decision adds yet anothe; chapt~r to. the. F AA,'s 
. ... already colorful history. In 1842 this Court s ruling mSwift 
. .. v. Tyson, supra, set up a major obstacle to the enforcement 

of state arbitration laws in federal diversity courts. In 1925 
Congress sought to rectify the problem by enacting the FAA; 
the intent was to create uniform law binding only in the 
federal courts. In Erie R. Co. v. Tompkins, 304 U. S. 64 
(1938), and then in Bernhardt Polygraphic Co., 350 U. S. 198 
(1956), this Court significantly curtailed federal p0.we~. In 
1967 our decision in Prima Paint upheld the applicatIOn of 
the FAA in a federal-court proceeding as a valid exercise of 
Congress' Commerce Clause and admiralty powers. Today 
the Court discovers a federal right in FAA § 2 that the state 
courts must enforce. Apparently confident that state courts 
are not competent to devise their own procedures for prote~t
ing the newly discovered federal right, the Co~ summar~y 
prescribes a specific procedure, found nowhere m § 2 or Its 
common-law origins, that the state courts are to follow. 

"The Uniform Act tracked the "valid, irrevocable, and enforceable"lan
guage of § 2. See 47 A. B. A. Rep. 318 (~922). It w~ also hoped that 
other States might pattern their arbitration statutes dll'ectly after the 
federal Act. See, e. g., Joint Hearings 28. By 1953 it was reported. that 
arbitration . statutes "quite similar" to the FAA had been enacted III ~2 
other States. Kochery, The Enforcement of Arbitration Agreements III 

the Federal Courts: Erie v. Tompkins, 39 Cornell L .. Q. 74, 76, n. 7 (1953). 
See also Ludwig Mowinckels Rederi v. Dow Chemical Co., 25 N. Y. 2d 
576, 584-585, 255 N. E. 2d 774, 778-779 (1970). 
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Today's decision is unfaithful to congressional intent .. 
unn~cessary,. and, in li~ht of the FAA's antecedents and . 
the mterverung contractlon of federal power inex licabl 
Although arbitration is a worthy alternativ~ to lif. ti e. 
today's exerc~se in judicial revisionism goes too ~!: oni respectfully dlssent. . . 
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PULLEY, WARDEN v. HARRIS 

CERTIORARI TO·THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 82-1095. Argued November 'I, 1983-Decided January 23, 19~ 

Respondent was convicted of a capital crime in a Califo,nja court and was 
sentenced to death, and the Califo1Jlia Supreme Court affInned, reject
ing the claim that California's capital punishment statute was invalid 
under the federal Constitution because it failed to require the California 
Supreme Court to compare respondent's sentence with sentences im
posed in simi1ar capital cases and thereby to determine whether they 
w!lre proportionate. After habeas corpus relief was denied by the state 
courts, respondent sought habeas corpus in Federal District Court, 
again contendirig that he had been denied the comparative proportional
ity review assertedly required by the Constitution. The District Court 
denied the writ, but the Court of Appeals held that comparative proPor
tionality review was constitutionally required. 

Held: 
1. There is no merit to respondent's contention that the Court of Ap

peals' judgment should be affirmed solely on the ground that state deci
sional law entitles him to comparative proportionality review. Under 28 
U. S. C. § 2241, a federal court may not issue a writ of habeas corpils on 
the basis of a perceived error of state law. In rejecting respondent's 
demand for proportionality review, the California Supreme Court did not 
suggest that it was in any way departing from state case-law precedent. 
Moreover, if respondent's claim is that because of an evolution of state 
law he would now enjoy the kind of proportionality review that has so far 
been denied him, the state courts should consider the matter, if they are 
so inclined, free of the constraints of the federal writ of habeas corpus. 
pp.41-42. 

2. The Eighth Amendment does not require, as an invariable rule in 
every case, that a state appellate court, before it affirms a death sen
tence, compare the sentence in the case before it with the penalties im
posed in simi1ar cases if requested to do so by the prisoner. pp. 44-54. 

(a) This Court's cases do not require comparative proportionality 
review by an appellate court in every capital case. The outcome in 
Gregg v. Georgia, 428 U. S. 153 (upholding Georgia's statutory scheme 
which required comparative proportionality review), and Proffitt v. 
Florida, 428 U. S. 242 (upholding Florida's scheme under which the ap
pellate court perfonned proportionality review despite the absence of a 



FEDERALISM AND SUPREMACY: CONTROL OF STATE 
JUDICIAL DECISION-MAKING 

MARGARET G. STEWART· 

In Chicago, there are certain inevitable signs of spring: the first 
robin; the first frostbitten tulip leaf; the "unexpected" April snow storm; 
and, given my college's curricular calendar, the glazed expressions of first 
year law students confronted with the bewildering mystery of Erie. I Af
ter a few day's exposure, a faint hope seems to dawn and relieved voices 
chime, "state substance, federal procedure." But then come "outcome 
determinative" and "forum shopping," and confusion again reigns 
supreme. As if all that were not enough to bear, in the last week a merci
less professor asks, "What if a state court is hearing a case which arises 
under federal law?" One brave voice will usually whisper, "federal sub
stance, state procedure?" only to be abashed by reference to "completely 
different theoretical sources" and to a Supreme Court command to con
strue allegations in one such complaint pursuant to federal rather than 
state law. Defeated, students tend to put the· entire conundrum into the 
folder of "things I hope won't be on the bar exam." . 

But what if that one brave voice was right? 
Of course, the reasons why federal and state courts in som« circum

stances utilize some portion of the other system's law are theOretically 
distinct. Federal courts constitutionally must use state law when the fed
eral system lacks regulatory authority over the conduct at issue in the 
litigation2 and are statutorily compelled to do so, in the absence of con
trary federal legislation, whenever state law isa "rule of decision."3 State 
courts, on the other hand, are free to utilize whatever law the state 
chooses absent some constitutional, ·or constitutionally proper congres
sional restraint. Other than the guarantees of individual rights, the pri-

• Professor of Law, Chicago-Kent College of Law, Illinois Institute of Technol!)gy; BA . 
1968, K&amazoo College; and J.D. 1971, Northwestern University. The author would like to thank . 
Professor Joan Steinman and Dean Richard Matasar for their comments on various drafts of this 
Essay. 

I. Erie R.R. v. Tompkins, 304 U.S. 64 (1938). 
2. Given the current scope of the Commerce Clause, such situations are increasingly difficult 

to hypothesize. Presumahly, today the ~tnint as a practical matter is statutory (Rules of Decision 
Act) and discretionary (court-imposed limits OD the creatioD of federal common law) rather than 
constitutional. Nonetheless, the concept of the federal government as one of. limited rllther ~ 

. general power is historically central 10 our uDderatanding of the United States and is the :'distinct" 
theory distinguishing Erie from cases like Diu, see infra note 10 and accomPanying text: 

3. 28 U.S.C. § 1652 (1988). . 
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mary' source of such federal restraint is the Supremacy Clause.s That 
clause refers generally to laws of the United States "made in 
[p]ursuance" of the Constitution, thus negating any obligation to accord 
supremacy to laws passed under the Articles of Confederation. How
ever, other than that chronological clue, the clause does not define "law:' 
There is initially no intuitive guide pointing decisively to "any law," "all 
law," "substantive law," "rules of decision" o~ any other set of congres-
sional statutes and federal common law. . . 

There is general agreement however, that our one brave voice was 
half-correct: in deciding cases which arise under federal law, state courts 
must use federal substantive law. A preliminary question involves when 
state courts can or must be open to adjudicate federal claims. For pur
poses of this Essay, it suffices to say that states may not discriminate 
against claims based on their legal source and so must hear federal cases 
unless there is a valid, i.e. neutral, excuse6 or unless Congress has pre
cluded the exercise of such jurisdiction by making federal jurisdiction 
exclusive.' A more complex question is the definition of "substantive" 
law. There is little controversy over the narrowest definition, put most 
clearly by Justice Harlan: substantive law is that law which controls 
"the primary activity of citizens."s In other words, laws that tell you 
what promises you must keep, what degree of care you must exercise 
toward others, and what lies you may not tell, all regulate your daily 
conduct and are "substantive." . 

In the context of Erie, federal courts are constitutionally compelled 
to use such state laws if the regulated conduct falls ouiside federal au
thority. In the parallel situation, the Supremacy Clause logically must 
require state courts to use such federal "substantive" law; failure to do so 
would grant the states an effective veto over federal regulatory choices 
within the states' spheres or render meaningless their obligation to pro
vide a forum for such causes of action. Assuming that cj.octrines of pre
emption, also grounded in the Supremacy Clause, would prevent a state . 

4. Article I, § 10, and Article IV, §§ I and 2, of the U.S. Constitution impose some direct 
restraints on the states, the most notable of which an: the inability to impair the obligation of con
tract, the requirements of Cull faith and credit, and the Privileges and Immunities Clause. 

5. U.S. CoNST. art VI. . 
6. Testa v. Katt, 330 U.S. 386 (1947). 
7. Sucb exclusive jurisdiction most frequently is found as pan of specific regulatory enact

ments, but also may explain the result in cases preventing state courts from issuing writs' of'ln"!'da
mus to federal officers, M'Clung v. Silliman, 19 U.S. (6 Wheat.) 598 (1821), or. granting babeaS 
corpus to one in feder.at custody, Tarbles's Case, 80 U.S. (13 Wall.) 397 (1872). . . 

8. Hanna v. Plumer, 380 U.S. 460, 474 (1965). See a/sQ Henry M. Han; lr.., The RelatIOns 
Between State and Federal Law, 54 CoLllM. L. R1!v. 489; 508 (1954) (defining the command of Erie 
as a federal court obligation to accept state "premises of decision in those respects which are impore 
tant to the generality of people in everyday, pre-litigation life"). 
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from enforcing state law contrary to the federal choice (certainly the 
least required by the supremacy of federal law), failure to use federal 
substantive law would make state enforcement of such federal regulation 
impossible. 

Beyond this basic demand, however, lies confusion. A generally 
held assumption mirrors the Whispering student: courts of a sovereign 
state, within the confines imposed by the due process clause, are free to 
regulate their procedures as they see fit and litigants raising federal 
claims in such courts take the courts as they find them.9 This assump
tion is reflected in the notion that states may have a valid excuse to de
cline to hear certain federal cases, as well as in the freedom of the states 
to ignore the strictures of the Seventh Amendment regarding civil juries. 
Given the incorporation of the rest of the Bill of Rights into the Four- .' 
teenth Amendment, the states' continuing freedom to define the contours 
of civil juries for themselves underscores dramatically the systemic inde
pendence of state jUdiciaries. The confusion arises because the assump
tion appears to have been rebutted by certain Supreme Court decisions, 
raising the question of the assumption's source. If states may regulate 
their own procedures, why may they do so? Because constitutionally 
they always may do so? Because constitutionally sometimes they may do 
so? Because usually Congress permits them to do so? Because usually 
the Supreme Court permits them to do so? Finally (and most enjoyably), 
is there a difference between the answers garnered from Supreme Court 
opinions and those arguably best designed to maintain both federalism 
and supremacy? What if that one brave voice was :not only right as: a 
matter of general practice but also constitutionally correct? 

The case whose name is synonymous with the problem under dis
cussion is Dice v. Akron, Canton & Youngstown Railroad Co. 10 Dice was 
the last in a series of cases considering what federal law state courts 
needed to apply in cases arising under the Federal Employers' Liability 
Act ("FELA") and required Ohio to submit to ajury the question of 
whether plaintiff's employer had fraudulently procured a release from. 
liability. Prior cases had compelled the use of federal law with respect to . 
burdens of proof1 1 and the construction of a complaint,12 while prevent
ing states from directing verdicts in favor of employersl3 and allowing 
states to enter a verdict in favor of the employee-plaintiff in the absence 

9. Hart, supra note 8, at 508. 
10. 342 U.S. 359 (1952). 
11. Central Vt. Ry. v. White, 238 U.S. 507 (1915). 
12. Brown v. Western Ry. of Ala., 338 U.S. 294 (1949). 
13. Bailey v. Central VI. Ry., Inc., 319 U.S. 350 (1943). 

0; 
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of a unanimous verdict. 14 In none of the cases was there any indication 
that the state court was treating the FELA claim any differently than it 
treated analogous state-created claims; supremacy, not discrimination, 
was the issue. 

The case compelling states to follow federal law regarding burdens 
of proof need not detain us. As the Court noted, the issue of whether a 
plaintiff must prove himself free from contributory negligence or whether 
the defendant must prove that the plaintiff· was contributorily negligent 
involves the obligations which flow from the employer to the employee
it is a question of "substantive" law. U Dissents in two other cases, Dice 
and Bailey, presented arguments (which they rejected and which the ma
jorities failed to adopt) that the federal law involved might also be char
acterized as substantive. In Dice, if juries are uniformly more favorable 
to employees than to employers, then utilizing a jury would effectively 
lessen the plaintiff's burden of proof. 16 Similarly, in Bailey, if juries favor 
plaintiffs even in the absence of evidence indicating an employer's negli
gence, preventing the direction of a verdict in favor of the employer al
lows the jury to convert the FELA into a strict liability statute, obviously 
affecting the substantive obligations of the employer.'7 

Ignoring the fact that the cases were not decided pursuant to these 
rationales, three problems preclude the conclusion that the Court got it 
"right" (federal substance and state procedure), albeit without its own 
coherent scheme. In the first place, the underlying assumption that the 
choice of jury rather than judge will lessen a plaintiff's burden is unsub
stantiated and was wipersuasive to the Court in a different context. IS 

Secondly, if the underlying assumption controlled the results, it is diffi
cult to reconcile the Court's willingness to allow a state to enter judg
ment on a non-unanimous verdict. If the choice of jury rather than judge 
affects substantive rights because of its effect on a plaintiff's burden, 
surely the choice between unanimous and less-than-unanimous jury ver
dicts is even more clearly "substantive," indicatingtbat here too states 

14. Minneapolis & Sl L. R.R. v. BombotiS, 241 U.S. 211 (1916). 
IS. C4nlrai, 238 U.S. at 512. 
16. Dice, 342 U_S. at 368 (Justices Franfurter, Reed, Jackson, and Burton concurring for rever

sal but dissenting from the Court's opinion). 
17. Bailey, 319 U.S. at 358 (Roberts, J. &. Frankfurter, 1., dissenting). 
18. Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525 (1958). Technically, the case held 

that the slat.'s choice not to utiliu: a jury was serendipitous, reflecting no stale attempt ·to affect. 
burdens of proof. It then considered whether the difference in decision-maker was actua\ly likely to 
affect the outcome of the case in the context of detennining whether, on baIan"ce, the Rules <>f Deci
sion Act mandated federal use of non-substantive state law. While it is possible that a congressional 
choice of jury could reflect an attempt to ease plaintiff's burden, it seems an oddly inept tool for that 
purpose. 

.! 
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must follow federal law. And in any event, there is the third problem 
presented by the other case in the quartet. By no even arguably logical 
stretch of the imagination can rules of construction applied to pleadings 
affect the primary, ,every-day activities of individuals. Whether a plead
ing is construed most strictly against the pleader or in the light most 
favorable to her, the activity affected is that of pleading, a clear litigation 
activity. Even if rules concerning the degree of specificity necessary to 
withstand a motion to dismiss or a demurrer are viewed, not as historical 
hang-overs from English common law, but rather as. the tools needed to 
enforce systemic choices about how much information a party should 
have before being allowed to engage the judicial machinery, such rules 
remain non-substantive. When applied at the time of trial, they define 
the situations in which an obligation is owed to the plaintiff; when ap
plied to the complaint, they define procedural choices about the alloca
tion of judicial resources. Such choices do obviously affect the ease with 
which litigation may be pursued, but that impact does not convert those 
choices into "substantive" law. l9 

If the fairest characterization of all cases but the one involving bur
den of proof is that they determined whether a state must follow federal 
procedural or non-substantive law,' it may be critically revealing that In 
only one instance was a state not required to do so-when the state pro
cedure made it easier, rather than more difficult, for an employee to re
cover against his employer. That result, when cOntrasted with the 
others, at least eliminates the opposite of the general assumption of state 
procedural independence; the Supremacy Clause of its own force does 
not compel state courts to adopt federal procedural rules in federal ques
tion cases.20 The source of the compunction then must be .either federai 
common law or Congress. The creation of federal common law is ordi
narily limited to those situations in which there is either a Uniquely gov
ernmental interest (interpretation of federal bonds, etc.; foreign affairs; 
state border disputes) or a federal statutory gap wb,ich must be filled 

19. Even if seen as "outcome determinative" such ch~ices remain procedural The ·policies 
underlying Erie may require that certain state procedures be considered "rules of decision;' which 
federal courts are statutorily compclled to follow, but those policies are distinct from those underly
ing the Supremacy Clause. 

20. Theorcticslly, I suspect the Supremacy Clause of its own force probably docso't force the 
states to follow anything but the Conatirution. If Congress chose to pass federal regulatory legisla
tion. or if the Senate chose to consent to a trcsty, which permirted the continued 'state enforcement 
of contrary state regulations, it is hard to understand how the Supremacy Clause would' be violated. 
The "supreme" law itself would provide for enforcemenl of something other than itSe1f.: To. the: 
extent that such an Alice-in-Wonderland scenario might result in a party '?eing:simultaneously lub
ject to incompatible regulations.. the party would surely have a due process objection to enfoi'cenient 
of hath regulations. but that is a separate story. . 
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(statute oflimitations for violations of the securities acts, for example).21 
In other instances, when the Court ~nounces what federal law is, it usu
ally speaks in tenns of interpreting congressional intent. The difference 
between this and "interstitial" judicial rule-making is nebulous and, in. 
this context anyway, doesn't matter. If the Court, as a matter of policy, . 
is itself deciding when federal common law compels states to use federal 
procedures, its choices may be overturned by Congress, and its authority 
is no greater than. the authority to which Congress can constitutionally 
lay claim. If, on the other hand, the Court is divining congressional in
tent, its divination may again be overturned by Congress, and its inter
pretation of congressional choice leaves open the issue of congressional 
authority to act upon that choice. In either event, the ultimate source of 
the requirement is Congress. 

What then is the requirement imposed on the states by the FELA 
cases? Since three of the four relevant ones involve the use of juries, an 
initial response might focus on the fundamental nature of the right to 
trial by jury in the federal system. States, then, would be compelled to 
follow non-substantive federal law when the federal procedural choice 
was "fundamental." Language in Bailey quoted with approval in Dice 
lends some support to this construct. The problem. of course, is that the. 
Fourteenth Amendment incorporates fundamental rights articulated by 
the first eight amendments, and the right to a civil jury is not included 
among those fundamental rights. However, perhaps the right is "funda
mental" enough that Congress may require states to recogitize it but: in
sufficiently "fundamental" that the Constitution compels its recognition. 
The state's ability to endorse a non-unanimous verdict, although federal 
practice was to the contrary, wo'uld then be explained by the distinction 
between the fundamental "right" and the "various incidents" of that 

21. To the extent that such gaps arc proc:edural, of "'u= compelling states to use Ihe federal 
. common 18w (or for that matter a ltatutory:gap-filler) raises the precise problem under discussion. 

Interestingly, at least with respect to statutes of limitations, the assumption that states must follow 
federal law seems well-entrenched. Su Felder v. Casey, 487 U.S. 131, 153 (1988) ("It cannot be 
disputed that, if Congt"eSs had included a statute of limitations in 42 U.S.C. § 1983, any state coun 
that entenained a § 1983 suit would have to apply that statute of limitations.") (White, J., concur
ring). 

setting aside the fact that "it cannot be disputed" brings out the worst in any ·Iaw professor I 
know, the statement does not seem to me to be self..,videot. If such statutes· are' designed "to keep 
stale litigation out of coun and arc not substantively discriminatory (see infra notes 31 et seq., and 
accompanying text), it is cenainJy arguable that the state's procedural choice should not'be forcibly 
set aside. If states would routinely permit suits subsequent to the running of the federal statute, and . 
if that is contrary to strongly·held federal policy, federal jurisdiction may be made exclusive. On the . 
other hand, if states would routinely impose a shoner time period than the federally chosen one, the 
federal system remains open to vindicate that federal procedural choice. 
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right,22 which the state would remain free to change. 
Unfortunately, strong arguments can be made that both Dice and 

Bailey also involved "incidents" of the right, rather than the right itself. / 
At issue in Bailey was the sufficiency of evidence as against a motion for 
a directed verdict. The same term, the Court had upheld the constitu
tionality of such a motion in the federal COUrts.23 Even assuming that the 
degree of control a judge may exercise over a jury is part of the funda
mental right,24 it is hard to argue convin~gly that, granted a judge may 
take a case from the jury if there is no real relevant factual dispute, the 
sub-standard applied to judge evidentiary sufficiency is also fundamental. 
In Dice, the state court permitted disputed facts in legal claims to be 
resolved by a jury but adhered to the traditional view that the issue of 
fraudulent procurement of a release sounded at equity. The law/equity 
distinction is embodied in the Seventh Amendment as well and is clearly 
"fundamental." But the varying historical and modem definitions deter
mining what issues fall on which side of the line is arguably "incidental" 
to the key division.25 And in any event, the notion of "fundamental" 
procedure fails totally to account for the result in Brown, the non-jury 
case in the quartet involving construction of the plaintiff's complaint. 

When read together, the four cases reveal a pro-plaintiff bias and a 
concern that "unnecessary" state rules may frustrate the congressional 
remedial purpose. The history of the FELA demonstrates that Congress 
was in fact concerned that state courts, frequently more geographically 
convenient for plaintiffs, be a realistic option; suits brought wider the 
FELA against railroads (as were the quartet) may !lot be removed to 
federal COurt.26 The final choice of forum, therefore, belongs to the in
jured employee. But geographical convenience may be offset by.proce
dural inconvenience. Perhaps the cases stand for the proposition that 

22. Colgrove v. Battin, 413 U.S. 149 (1973) (the last in a series of cases dealing with the re
quired size of a crimina1 jury in both the state and federal systems). 

23. Galloway v. United States. 319 U.S. 3n (1943) . 
24. If the assumption is correct, the right of judges to comment on the evidence, for example, 

would also he "fundamental... a result which seems to 00Iifusc: '"fundamental .. · and "important," 
Size and unanimity are both important, though· neither may he fundamental. 

2S. In any event, it is possible today to argue that not all issues need he resolved by a jury. Tull 
v. United States. 481 U.S. 412 (1987), permitted the judge rather than the jury to determine the 
appropriale civil penalty for violation of a "legal" statute; perhaps defenses and rebuttals are no 
more "fundamental .. than damages. This argument, however, is sillier and more dangerous than it'. 
worth. When the Court first distinguished between fundamental and Don-fwidamental aspeets of the 
right, it did so in the context of what a jury is rather than what a jury does. It is fUridame,ntal that 
juries he unprejudiced; it is not fundamental that they be comprised of twelve people. However; it is: 
indeed fundamental that juries decide factual issues in legal claims (though the :definitions or "fact" 
and "legal" may not he fundamental), if for no other reason than that it is noi possible to articulate a 
neutral hierarchy of such issues. 

26. 28 U.S.C. § I44S (1988). 
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Congress may "even the playing fields" by removing "unnecessary" boul
ders in the state's field. If so, it is necessary to realize that congressional 
authority to require state compliance with federal procedure in federal 
question cases is judicially unlimited. Any state practice Congress did 
not wish to be followed would by definition be "unnecessary" and its 
removal critical to assure similar fields. Deference to those kinds of con
gressional determinations effectively insulates them from review.27 

This imposition on the states by Congress must be justified by refer
ence to some grant of congressional or at least federal authority in the 
Constitution. Two sources come to mind: whatever regulatory authority 
supports the substantive law giving rise to the federal cause of action, or 
the Supremacy Clause. 

The degree of regulatory authority that Congress may currently 
constitationally exercise pursuant to the Commerce Clause in combina
tion with the "Necessary and Proper" Clause is virtually unlimited, save 
by "external" restraints regarding individual rights_ But there does re
main a distinction between laws governing conduct and laws designed to 
enforce the regulation of conduct. Erie itself reflected precisely that dis
tinction, though in a situation oppOsite to our problem. In Erie, the au
thority of the federal system to enforce regulation of conduct was not at 
issue; Article III and congressiomil statutes clearly provided for the exer
cise of subject matter jurisdiction by federal courts in cases which arose 
between citizens of different states. However, the authority to enfqrce 
governmentally imposed standards of conduct did not carry with it the 
systemic authority to create those standards of conduct...:...the ability to 
create courts inferior to the U.S. Supreme Court did not permit Congress 
(or the Courts themselves) to create the substantive law to be applied by 
those Courts. For that power, it waS necessary to:look to other sections 
of Article I which directly address the areas in which the federal govern
ment may regulate out-of-court-room activity. If, then, t~e power to en
force regulation does not carry with it the pOwer to regulate, it would 
seem intuitive that the power to regulate does nQt carry with it the power. 
to enforce the regulation.28 

27. The reading does at least preclude Congress from insisting that states make it easier for 
federally-favored parties to prevail in state court than it would be in federal court. It seems incredi
ble in any event that Congress should wish to do so. 

28. Two of my colleagues have argued that symmetrY is not necessarily intuitive. But I still 
think that if two powers are separate in one context, they should be considered separate in the other .. 
A contrary result would require that the power to regulate be defined as "greater" than the power to·. 
enforce and thus inclusive of that "lesser" power. However, I see nO particular :reaSon why such a· 
hierarchy should be assumed; there is certainly no constitutional language to justify it. True. Mar
bury v. Madison. S U.S. (I Cranch) 137 (1803), linked the existence of a vested right to the existence 

i. 
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Intuition is supported by history and at least one current doctrine.29 

The existence of a federal court system itself was a matter of some debate 
in the Constitutional Convention; the structure of Article III, establish
ing the Supreme Court but leaving to congressional discretion the exist
ence of the rest of the judicial machinery, reflects a compromise between 
those who believed the lack of a federal judiciary was one of the ctitical 
weaknesses under the Articles of Confederation and those who believed 
the states could be relied upon to enforce federal law. There is no indica
tion that any of the participants thought that an enforcement mechanism 
could be devised simply as "necessary and proper" to carrying out regu
latory requirements. Similarly today, the Court has firmly rejected the 
notion that Article I regulatory authority inevitably carries with it the 
power to create non-Article III courts to hear and decide disputes arising 
under appropriate federal law.30 While the Court has also rejected a. 
blanket prohibition on such courts, recognition of the issue reflects the 
distinction between regulation and enforcement. Admittedly, two cen
tral concerns of the Court in this context, the effects of such bodies on 
both the values of Article III itself and the Seventh Amendment right to 
trial by jury, are not implicated when the exercise of congressional en
forcement power is directed at state rather than alternative federal judi
ciaries. As will be argued more extensively below, however, the federal 
structure of our government is implicated and provides another reason 
for continuing to separate differing powers. 

Standing against intuition, history and analogy is an altemiltive and 
troublesome analogy drawn fromPERe v. Mississippi.31 Building on the 

of a remedy Cor its violation, but the Constitution provides Cor both in the Cederal system in separate 
grants oC authority. It is this separatcIiess Cor whicb I argue. . 

29. One side in the academic debBte concerning the constitutionality oC so-called '~protective 
jurisdiction" also reflects a bit murldly this separateness. Bridly,the argument Cor protective juris
diction is that, ~Cong=s could regulate X; it may, thereCore, cboose _ to regulate X but to grant 
Cederal courts 'arising under' jurisdiction over cases involving X; even though those cases will be 
decided under lISle laws and do not arise between citiz.eDs oC diJrerent 1IStes." The Court has never 
read a congressional statute to confer sucb juriSdiction, but arguments 'against the tbeory, couched 
though they may be in terms oC ~obliteratingthe limitations oC Article III," depend on the distinc
tion between regulation and enCon:ement and deny the projJosition that the latter is a Iessei"-included· 
part oC the Cormer. 

30. Set Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833 (1986); Thomas v. Union 
Carbide Agric. Prod. Co., 473 U.S. S68 (198S); Northern Pipeline Constr. Co .. v. Marathon Pipe 
Line Co., 4S8 U.S. SO (1982). 

31. 4S6 U.S. 742 (1982). 
New York v. Uniled States, 112 S. Ct. 2408 (1992). logically casts doubt on FERC, although the 

majority opinion careCully distinguished it Failure to consider congressionally proPosed regulations 
in FERC would have resulted in preemption oCstate law in the area; failure oC New York: to proviile 
for a radioactive wasle disposal site or to Corm a compact with other· stateS to do so would have 
res~11ed in New York's taking title to (and becoming legally liable Cor al~'damages caused by) such 
waste in the stale. Encouragement, the Court staled. is constitutional; coercion may not be. The 
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uncontroversial statements that Congress could directly regulate the kind 
of commerce there involved and that such: regulation could preempt any 
state regulation, the Court permitted Congress to condition continued 
state regulation on state consideration of federally proposed regulations 
under certain "procedural minima. "]2 State arguments that federal regu
lation of state regulation of commerce did not constitute regulation of 
commerce and that federal use of state machinery to advance federal 
goals violated the Tenth Amendment were rejected. Setting a state's leg
islative agenda would seem as intrusive as imPosing procedural rules on 
its judiciary, so to the extent federalism provides the justification for de
nying federal authority, FERC constitutes a recognized road-block. It 
does not, however, necessarily weaken the argument that regulation and 
enforcement are separate powers. While the legislation involved in that 
case did require state enforcement of certain federal regUlations, it was 
not in that context that the "procedural minima" were imposed. Rather, 
those requirements were addressed to the process by which federally pro
posed regulations were to be considered by the state.33 Given congres
sional authority under the Commerce Clause to 'compel such state 
consideration, it is unsurprising that some control over the "how" is 
"necessary and proper" to the regulation of the "what." It is precisely 
the argued lack of congressional power under the Commerce Clause to 
compel state enforcement which leads to consideration of the Supremacy 
Clause. 

Constitutionally proper federal law must be followed and not dis
criminated against by states. The line of cases culminating in Dice seems 
to indicate the Court's belief that the "law" referred to in the Supremacy 
Clause is substantive law and whatever attendant procedural law Con
gress finds it necessary for the states to follow. But if the source of Con
gressional authority to promulgate procedural law is its authority to 
create inferior federal courts, rather than its various grants of regulatory 
authority, the Dice result is belied by the wording of the Supremacy. 
Clause itself: laws of the U.S. passed "pursuant to" the Constitution are . 
supreme, Le. laws which the Constitution empowers Congress to pass: 

Commerce Clause (or perhaps the Tenth Amendment) does not permit Congress to "commandeer" 
state governments into the service of federal regulatory purposes. /d. at 2420. If the 'thrust of the 
opinion is that the federal system oUght not ordinarily use the state systems to do federal work, the 
result in FERC seems dubious. Of course, the Supremacy Clause itself "coerces" the states to use 
their judicial resources to enforce federal substantive law, but the issue is the extent to which Con
gress may further coerce them to change otherwise proper procedures. '. . . 

32. FERC, 456 U.S. at 771. 
33. The requirements were neither particularly burdensome nor unusual; indeed, it was argued 

that they simply paral\elled the requirements of due prOcess. providing for notice and hesrings. 



I. 68:431 

Ie kind 
pt any 
tinued 
lations 
I rego
tion of 
federal 
!'S leg
lies on 
for de
oek. It 
In and 
in that 
it was 

:.ather, 
Iy pro
mgres
I state 
ow" is 
·ecisely 
luse to 
·emacy 

.ot dis

. seems 
·emacy 
v Con
)f con
rity to 
datory 
·emacy 
ion are 
:> pass. 

nandeer" 
:1St of the 
work. the 
res to use 
lich Con· 

15 argued 
lIings. 

1992] CONTROL OF STATE JUDICIAL DECISION·MAKING 441 

The clause of its own force does not increase congressional power; it only 
provides the hierarchy between exercises of the power elsewhere granted 
and contrary state enactments or policies. 

The one brave voice is constitutionally correct. 
Interestingly, the Court in considering the Dice problem has spoken 

more in terms of rather amorphous policy than in the .language usual to 
constitutional construction. The FELA Une of cases demonstrate a 
Court-found congressional intent to make it at least as easy for employ
ees to recover against their employers in state courts as it would be in the 
federal system. Assuming the accuracy of the intention, given its argued 
unconstitutionality, consideration of the evils of the alternative world 
view might reopen the constitutional inquiry. If federalism is undercut 
by the recognition of state procedural supremacy, perhaps one should 
argue that any federal law, constitutional when applied in the federal 
system, may be, in the discretion of Congress, considered supreme as 
compared to state law.34 

The clear concern of the Court in a Dice fact pattern is that state 
procedures may eviscerate constitutionally required state enforcement of 
federal substantive law. The placement of "unnecessary burdens" is 
avoided by demanding that those burdens be replaced by federal proce-
dural choices. . 

Certainly the fear of state attempts to overcome state obligations 
imposed by the Constitution but contrary to the particular political cli
mate of the state is historically well-grounded in various contexts. In; 
deed, it is in the context of federal civil rights actions under 42 U.S.c. 
§ 1983 that the Court has most recently (and most appe3Iingly) prO' 
cluded a state from utilizing its own arguably procedural law. In Felder 
v. Casey,3S Wisconsin was barred from insisting that a plaintiff comply 
with a notice-of-claim statute, which required anyone desiring to sue any 
governmental subdivision, agency or officer to provide written notice of 
the claim within 120 days and wait 120 daY$ thereafter before filing si.Ui. 
Casting the issue as one of preemption, none of the three opinions fo
cused on the theoretical issue of congressional power to engage in proce
dural preemption. The majority's argument is two-fold.· First, the 
notice-of-claim requirement conflicts with the broad remedial purpose of 
§ 1983 and, by carving out a subset oftort defendants that parallels those 
covered by § 1983, discriminates against the federal substantive Claim. : 

34. The argument is vaguely iIIogica1. however; .to separate the issue of constitutionality from 
the issue of scope of applicability is hardly traditional analysis. 

35. 487 U.S. 131 (1988). 
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To the extent that the decision rests on the assertion that Wisconsin can
not make it more difficult to recover against state actors whom it wishes 
to protect from federally created liability than it is to recover against 
other similarly-situated defendants,36 it parallels cases insisting that 
states utilize federal burdens of proof and is uncontroversial.37 The sec
ond prong of the majority's opinion, however, is much more trouble
some. "Unnecessary burdens" cannot impede enforcement of federal 
rights; apparently a burden is "unnecessary" if it makes it more difficult 
for the plaintiff to recover; apparently as well the plaintiff need not (at 
least if Congress decides the plaintiff need not) play by the rules of the 
forum she selects.38 In an attempt, presumably, to bolster this much 
more general allegation, reliance is placed on Erie and the notion of im
permissibly altered outcomes.39 Oddly enough, Dice is··not cited. 

Given the narrow applicability of the Wisconsin statute and the 
logic of the first pax:t of the majority opinion, the result in Felder is defen
sible. But to extrapolate from that case the general proposition that Con
gress may always over-set state procedures in federal question cases 
because otherwise states could preclude the effective enforcement of fed
eral substantive law in state courts goes too far. Fear of such attempts 
made via generally applicable rules of civil procedure40 is simply imprac-

. tical, as the Felder Court itself recognized.41 In the first place, while 
states might favor employers while Congress favors employees, it is not 
clear whether employers or employees would benefit from general rules 
of pleading favoring plaintiffs over defendants; in some situations each is 
more likely to play either role. Secondly, general procedural rules are 
just that-general. Even if one could conclude that employees are most 
likely to be plaintiffs in disputes with their employers. rules of construc
tion burdening plaintiffs burden all plaintiffs, not just employees. It 
seems politically absurd to make such procedural choices in an attempt 
to affect substantive outcomes. A .scatter-gun is a poor weapon with 
which to kill a fly. Furthermore, prOCedural choices which place severe 
burdens on any specified group of litigants· are politicallydangero~ as 

36. Id. at 144. 
37. See supra note II and accoinpanying text. 
38. Felde,. 487 U.S. at 130. The extent to which the Felde, Court is ready to accept the 

supremacy of fedeno! procedural rules in state courts is reflected by its reliance on Brown v. Western 
Ry. of Ala .• 338 U.S. 294 (1949). the case in the FELA group requiring that a complaint be con
strued in accordance with federal rather than state standards. 

39. See supra note 19. . . . 
40. Criminal procedures might more easily lend themselves to bias; the siate would obviously 

be able to make assumptions about which party it preferred to favor. knoWing as a general matter 
whether that party was more likely to be victim or defendant. 

41. Felder, 487 U.S. at 141, 144-45. 
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well as absurd. The inability of states to discriminate against federal 
cases means that the choices governing them also govern state cases and 
affect more than those parties whose claims are hypothetically systemi
cally unpopUlar. Finally, irrational state procedural choices wouldcer
tainly run afoul of the due process clause; if there is no judgment call 
involved in determining that a procedural burden is "unnecessary," it 
should not be imposed on any litigant. If. there is a judgment call in
volved, it belongs to the state. 

Setting aside unlikely concerns of procedural hostility, there remains 
a more theoretical argument in favor of Dice: federalism is best served 
when states act as full partners in the enforcement of federal law, but 
such partnership is dependent upon litigant choice.42 .. That choice, in 
turn, may well depend on the degree to which burdens imposed on the 
parties by each system are equivalent. A plaintiff who perceives the fed
eral rules of pleading to be less burdensome than the states' might well 
choose federal court; a defendant sued in the state system with the same 
perception might well remove the case to the federal court. To foster 
state participation, reduction of procedural cost of state choice is a rea
sonable method, arguably sanctioned by the authority of Congress to 
"make all Laws necessary and proper for carrying into Execution ... all 
other Powers [including the power to protect the federal structure] 
vested by this Constitution in the Government of the United. States 
•••• "43 The fact that increasing the attractiveness of state fora to poten
tial federal litigants also may serve to lower federal judicial costs and case 
load is a politically pleasing side effect. 

For those with a dim memory of cases following Erie, the notion 
that the federal system might have legitimate reasons to promote forum 
shopping may set off alarm bells. Forum shopping is wrong, right144 

Not exactly.4S Shopping for "better" outcomes when the only reason the 
federal "store" is open is to provide a non-biased forutn is frowned upon 
because not all parties are allowed in. But·. the reasons for providing a 
federal "store" in federal question cases go far beyond neutrality and 
themselves encompass the search for "better" outcomes in the context of 
expertise, maintenance of federal supremacy, etc. And in any event, to 
encourage use of the state store is to direct litigants to the systems to 

42. This assumes. of course, that Congress has granted federal courts subject mailer'jurisdic-
tion over the case at issue. . . .. 

43. U.S. CoNST., art. I, § 8. 
44. See Guaranty Trust Co. v. York, 326 U.S. 99 (l94S). 
4S. Technically, it's clear that York isn't relevant bere; it provides part oftbe definition ofwbat 

state law is a "rule of decision" to be applied by federal courts pursuant to 28 U.S.C. § 16S2 in tbe 
absence of contrary federal law, i.e. primarily in diversity cases. 

. i~ 
.I' 
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I' 



444 CHICAGO-KENT LAW REVIEW (Vol. 68:431 

which all have access, thus again precluding discrimination against those 
denied entry to the store. 

There is, however, a real difficulty with the argument, itself also 
based on notions of federalism. State judiciaries are currently perhaps 
the most autonomous branch of state governments. The U.S. Constitu
tion prevents them from discriminating on the basis of the legal source of 
a claim and, particularly in the area of criminal law, imposes on them 
certain procedural minima. Congress occasionally removes their juris
diction over certain kinds of federal question cases. Federal questions 
decided by them may be reviewed by the U.S. Supreme Court. But their 
independence today is not notably diminished from that which they en
joyed in the nineteenth century. The functional independence of other 
branches of state government, however, has been seriously undercut by 
radically changed notions of the appropriate (or possible) balance of reg: 
ulatory authority between the federal and state governments since the 
New Deal. Given the breadth of federal authority under the Commerce 
Clause and the nearly complete politicization of the Tenth Amendment, 
state judiciaries remain possibly the last bastion of judicially enforced 
federalism. The procedural choices those systems make remain varied 
and changing, supporting the classic argument that the states serve as 
laboratories for less-than-nation-wide experiments. The sacrifice: of such 
autonomy in order to lure parties to choose state court is simply too high 
a price to pay. The lack of express attempts by Congtess to exact it, and 
the infrequent Court cases finding it, may provide the most eloquent ar
gument against it. Yet the implication of Dice stands, throwing a shadow 
across judicial protection of state judicial independence-and continuing 
to bewilder my class each spring. 
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worries that, under' this ordinance, the 
county will charge a premium to control 
the hostile crowd of 10,000, resulting in the 
kind of "heckler's vetO" we have previously 
cOndemned; . Ante, at 2403-2404. But 
there' have been no lower court findings on 
the question of whether or not the county 
plans' to base parade fees on anticipated 
hostile crowds. It has not done so in any 
of the instances where it has so far im
posed' fees. Ante, at 2402. And it most 
certaiIily 'did. not do so in this case. The 

. District COurt below noted that: 

~'lTJhe' instant 'ordinance alternatively 
JierI1lits fees to be assessed based upon 
'the expense incident to ... the milin~ 

. nance of public order." If the county bad 
. ' applied ibis portion of the. Iltatute, the, 
phrase might run afoul of ... COll8titU~ 
tionali:oncerns.,.. . . '.'~ 

:. '.'However, in the' instant case, plaintiff. 
did not base their [sic] argument upon 
this phrase, but contended that the mere. 
fact that a $100 fee was imposed is un
constitutional, especially in light of the 
organization's financial· circumstances. 
The. evidence was clear tkat.thefee was 
based solely upon the costs of process_. 
ing . the application and plaintiff pro-

. duced no evidence to the contrary." 
App. to Pet. for Cert. 14 (emphasis add-
ed).. . 

The Court's analysis on this issue rests on 
an assumption that the county will inter
pret the phrase "maintenance of public or
der" to support the imposition of fees 
based on opposition crowds. There is noth
ing in the record to support this assump
tion, however, and I would remand for a 
hearing on this question. 

For the foregoing reasons, I dissent. 

NEW YORK. Petitioner, 

v. 

UN~TED STATES et al. 

COUNTY OF ALLEGANY, NEW 
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v. 

UNITED STATES. 

COUNTY OF COR~, NEW' 
YORK, Petitioner, 

v. 
UNITED STATES et al. 

Nos_ 91-543, 91~58 and 90-563.· 

Argued ¥areh 30, '1992 . 

Decided June. 19, 1992. 

Sta:U; b~U:ghtaetion challenging 
sionS of Low-Level Radioactive 
eyAct. . The United States District 
Northern DiStnctof New. York, 
Cholakis, J., 757 F .supp. 10, dismiflSedl;', 
and state appealed. The Se«:ond 

. Court of Appeals, 942 F.2d 114, affirmed:: 
On writs of certiorari, the Supreme 
Justice O'COnnor, held that: (1) Act's 
etary and . access 'inCentive provisions 
consiStent with Constitution's all'( >eat;ion 
power to federaigovernment, but (2) 
"take title" provision, requiririg states 
accept ownership of waste or regulate 
cording to' inStruCtiODs of Congress, .. "-"""'''.' 
outside Congress' enumerated powers AnOI,'",,, 

is. inconsistent with Tenth Amendment. 

AfiJrllled in part and reversed in 

Justice White filed concurring and 
senting opinion in which Justices BlackmUD.· .' . 
and Stevens joined.' . 

Justice Stevens filed concurring 
dissenting opinion. 

. I. Health and Environment *,,25.5(7) 
States e=>4.17 

Constitution does not confer upon 
gress ability to compel states to provide lOr,',2~: 

'~I;inters1I;ate COl 
1!9,t;,autl~ori:ze Co 

i1iJ i~ltat4!8' e=>4.18, 
States 

c<,nstitutiona: 
. of outright 

may urge! 
Drn"",,_ consistel 

attaching 
. "",,,,,.,.1 funds and, 

to regulat 
.eo:n~rnE!ree clause, . 
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of radioactive waste generated 
i?<'Within their borders, though Congress has 

;:!;~iilbsltan.tiaJ power under Constitution to en
:"'~A"~'''''' states to do so. U.S.C.A. Const. 

10. 

.;·:~·r.-(:Onigress exercises its conferred power 
to limitations contained in Constitu-

commerce clause, Congress, may 
publishers engaged in interstate 

i",~iibmmerce', but Congress is 'constrained in 
of that power by Fii-stAmend-

U.s.C.A. Const. Art. 1;§ 8,cl. 3; 
1. 

;.om,:,''''~,ft.'' Amendment restrains power of 
(lOiigrEss, but that limit is 'not derived from 

Amendment itself, which is 
a tautology, but rather, Tenth 

iendlmel~t confirms that power of federal 
~e1"llIne~ltis subject to limits that may, in 

<iIulW:lce, reserve power to states. 
Const.Amend. 10. . ;: '-,:.:: 

lf1tegulaltion of interstate market in ra
waste disPosal is within Congress' 

under commerce claUSe. 
<:Onst.,Art. I, § 8;,cl;:3. 

&,.AII(lCatlon of powe~ Contaht~ in~om~ 
clause authorizes Congress to regu

~JintE!rstate commerce directly, but does 
I!'.t:!llnttlorilre Congress to regulate state 

flP'erI~,eDts' regulation of interstate come 
U.s.C.A. Const. Art. I, § 8, cl. 3. 

" <:Onstitutionally permissible methods, 
~: ~I}ort of outright coercion, by which Con
" rress may urge state to adopt legislative 
" program consistent with federal interests 
: Include attlching conditions to receipt of 

federal funds and, where Congress has au
thority to regulate private activity under 
cOmmerce clause, offering states choice of 

regulating that activity. according to feder
al standards or having state law preempted 
by federal regulation as part of program of 
"cooperative federalism.'" U.S.C.A. Const. 
Art. I, § 8, cl. 3. 

See publication Words and Phrases 
for other judicial ,coI\SU'UCtions and 
definitions. 

8. United States 4=>82(2) 

Under Congress' spending power, con
ditions attached by Congi-ess to receipt of 
federal funds must bear some relationship 
to purpose of federal spending. U.S.C.A. 
Const., Art. I, § 8, cL 1. 

9. states 4=>4.17' 
Uni~ 'state8e:.82(2) 

Where 'r:eCipiimt of . federal funds is 
state, Conditions attached to funds by COn
gress • may i1ifluence stste's legislative 
choices.,. U.S.C.A.CoIis(Art. I, § 8, cl., l. 

10; Health' imd Environment e=;25.5(7) 
"Low:Level Radioactive W ute Policy, 

Act's mandate tliat each state "siulIl" be' 
iespon&ibljjfor providing' for disposal ·of 
waste hi not-congressional' command'to 
statefi" indePendent of relruiinder of Act but, 
rather, oonstrueduwlu:ile, Act compriseS' 
three lietli of "iDcentiveS~' for states to p~ 
vide for diSposaf of wastegtmerated within 
their bonIers; construiDg mancl8teas' di
rect, independently enforceahle command 
would upset usuaI constitutional balance Qf 
federa1and'state powers and the alterna
tive constructioD'is equanyplausible. ' LOw
Level"" Radioactive Waste Policy, Act, 
§ ,3(a)(I)(A)i • as,' amended, 42 U.S.C.A. 
§ 2021c(a)(1)(A).' 

11. Commette ~12 . . . 
Commerce claUse's limitation on states' . 

ability to discriminate against interstate 
commerce may be lifted by expres!l!OD of 
uimmbiguouS intent of Congress .. U.S.C.A; 
Const. Art. 1, §, 8, cl. 3. 

12. States ¢:>4.17 

United States 4=>82(2) 

Low-Level Radioactive Waste Policy. 
Act's provision for special escrow acco)lnt 
for funds deriving from surcharge imposed 



, i 
2410 112 SUPREME COURT REPORTER 

by states with waste disposal. sites on of Congress, was ripe for review, 
waste received from other states, such though provision would not take. enect '101 

funds to be received by states achieving over three years; state challenging 
series of milestones identified in ACt, was sion had to take action now in uruec .. i1rG. 

within Congress' authority under spending avoid consequences of 'take title nmlviaiinftj 

clause, despite statement that funds depos- Low-Level Radioactive Waste. 
ited in account "shall not be the property of § 5(d}(2}(C), as amended, 42 
the United States." Low-Level Radioactive § 2021e(d)(2)(C). 
Waste Policy Act, § 5(d)(2)(A), as amended, 
42 U.S.C.A. § 2021e(d)(2)(A); 23U.S.C.A. 16. 'States ~.16, 18.3 
§ 118; U.S.C.A.Const. Art. I, §8, ,cI. 3; . Constitution does not give CoIIIJZI'es8: 
Amepd. 10. . authority to require states to. n' ~g' uJajte, 

13. Commerce <t=>62.10 . 
Provisions of Low-Level. Radioactive 

Waste Policy Act authorizing sta~ and 
regional compacts .with diSposal .sites. to 
gradually increase .Cost of aeceas to sites, 
and then to'denyaceess ~to~ther,to non
sited states not meeting fedekl; 'dW:llines 
represent authorized eonditioDal exercise of 
Congress' commerce power arid,' thUS; do 
not intrude on .states' sovereignty in viola
tion of Tenth Amendment; no state .. need 
expend funds, or participate. in Jedefal pro
gram, nor must anystate:abandon,field if, 
it . does. not. accede. to· federal mrection. 
U.S.q.A. Cona~.~l;§ .. ~cL~iAmend. 

matter how powerful the fedei-al interet( 
involved; rather, Constitution giv:e!i 
gressauthority to regulate·mattersd. n:tli 
and to preempt 'contrary state n' !gu18.tiQ~ 
U.S.C.A. Const.Amend. 10. . '. 

17. States <t=>4.17 
. Consent by state officials to eruLCtziBeut', 

of Low-Level Radioactive Waste Polici 
did not preclude determiimtion. that 
unconstitutionally infringed on state 
eignty. Low-Level Radioactive' Bl ...... rm .. 

cy Act, § 2et . seq., as .··amlendled,··At: 
U.s.C.A. §2021b et seq.; U.s." CollSC. 
Amend. 10. .. .... 

: ....• '1 ".'. 

10; 'Low-LeveIRadiQSo¢ve .. :wastePolicy 18. States ~.17 . ,. 
Act, .§ 5(e)(2)(A~D), ... as,. amended, .:42 '. Wh~ Con~ exct!edsItIi ~ul;horityi 
U.s.C.A.§ 202ie(e)(2){A~i>j;:', .~;,:;;,:,',> .. relative to states,de~,from coJIIstrnhi 
14. States. <t=>4~17i' .. .. . :':. ;,.,. .... tional.pIan cannot be' ratified.,by "COID8I1l~~:';~ 

. Low-Level 'Radioactive .. Waste. Policy, of state officials,asConstitution 
Act's "take title" provision, offering states· . protect sovereignty of states for belleii~ o:CA 
choice of either accepting. ownership . 'of. states or state governments· as 
waste generated within 'their.borders()~political entities: or eveilforbenefit·ol 
regulating according to instructions of Con-. 'lic officials governing states but,:.: .... tJiA.!I 
gress, neither of which options ,could, be ConstitUtion divides antliority ~~een' 
constitutionally imposed as freestandiilg I'e- eral and state goyernments· for Dro,tettioii~% 
quirement, was outside Congress' enumer- of individuals. U.S.C.~ Const.Amend. 

ated powers and infringed upon state sov- 19. Co~tutional La~ <t=>SO . 
ereignty in violation of Tenth Amendment. 

Constitution's division of power 
U.S.C.A. Const.Amend. 10; Low-Level Ra- the three branches is .violated where one' 
dioactive Waste Policy Act, § 6(d)(2)(C), as 

d branch invades territory of 'another, re-
amen ed, 42 U.S.C.A. § 2021e(d)(2)(C). gardless of whether. encroached-upoii" .. 

16. Federal Courts <t=>13.25 branch approves encroachment." 
Constitutional challenge to Low-Level 

Radioactive Waste Policy Act's "take title" 20 •. Constitutional Law ¢i:>60 
provision, requiring states to accept 'owner- States <t=>,,~17 
ship of waste generated within their bor- Constituti9nal authority of Congress 
ders or regulate according to instructions cannot be expanded by' '~consent" of gov-· 

can 
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· ernmental unit whose domain· is thereby 
narrowed, whether that unit ,is executive 
branch or state and, thus, state officials 
cannot consent to enlargement of powers 
of Coilgress beyond those enumerated in 
Constitution. U.S.C.A. ConstAmend. 10. 

21. Estoppel <S=>62.2(2) 

Act,' . requiring states to accept ownership 
of waste .generated within their borders or 
to regulate, according. to instructions of 
Congreas, was severable from rest of Act 
Low-Level ,Radioactive Waste Policy Act, 
§5(d)(2)(C), as· amended, 42 U.S.C.A. 
§ 202Ie(d)(2)(C). 

" State's prior suPPort for Low-Level 
· Radioactive Waste Policy 'Act did not estop Syllabus • 

iiJrom asserting Act's unconstitutionality. ' Faced :with ,a looming shortage of dis-
LOw~Level Radioactive Waste. Policy Act; posal sites for low level radioactive waste 

... ded . '42 USC A in 31' States, Congress enacted the Low-§ 2 et seq., as amen, . . . . 
§,202Ib et ~. Level Radioactive Waste Policy' Amend

ments Act of 1985, which, among other 
22.:States <S=>6 things,!imposes upon States, either alone or 

.; ... ' Fact that Low-Level' " Radioactive in "regional compacts"witli. other States, 
Waste ,Policy Act embodied' compromise' the obligation.to provide for the disposal of 
among states did not elevate Act to statuS' waste generated within their borders, and 
of interstate agreement requiring Con-': containS three' provisions setting forth "in
'~s' approval ,under compact' clause. centives" to states to comply with that 
UiS.C.A. Const· Art 1" § 8,' cl. 8; , Amend. obligation.' ,The tarat set of incentives-the 

.. 10; Low-Level ,Radioactive Waste Policy.. monetary incentives-works in three steps: ' 
" Act, ,§ 2 et seq., as amended, ,42 'U.S.C.A. (1) State!! with disposal sites are authorized 

§,'202Ib et seq. .. , . ' to impose 8 surcharge on radioactive waste 
, ~S~tes e=>4jJ. ""', receiv~ from other States; (2) theSeere-

,;;'Constitution's gU~ty clailSewu not tary of:Energy collects 8JlOrtionoUhis 
~~iated by proViSions of Low-LeverRaai6i surehaige :and· places it in an escrow,8C-', 

'&cliVe Waste Poll' Act' 'roVidin 'morie:.' coaint; and.(8) States achieving a series :of 
, , , . . .,. cy ", pg " mil 'to .. - 'd . 10 m' I'tea' ',' tarY incentives for coinpliaiiCi! 'by 'stateS' es nes ,m eve p g s ,receIVepor-

with federal regulatorY schem~' and p'roVid~" tions of tbisfund. ,'!'he second set of incen
'big'for denial of ilccess to dispOs8Isite8for tives--the ';acces8:.,incentives-authorizes 

f8nUre to meetdeadlirieS;under'bothpniVlc sited States and regio~compactS grad~ai~ 
, sions;: states, retained 'abilitY,'tci,set . tneir' Iy., to. increase the Cost: of access: to ,their 
leglslativeagendaSand st8tegciv'ernment, ,sites, al)d then tQdenyac:cess altogether,.t;o 
offieIaIs reinained ,. aCcOuntable 'to 'Ioeal waste generated inStates that do not meet 
'ei~rate. Low-Level RadioaCtive WaaU! federal deadlineS. The so-c3.Jled third, "in
, Policy Act, §§ 2 c et -seq~,5(d)(2)(B)(~iv);" centive"-4he tak~ title proVision-,-Specifies , 
, (d)(2)(C), (e)(I)(A-D), (e)(2)(A-D), as amerided . that a StateorregionaI compact that fails 

. " , . , to provid~ for tbedisposal of aU intemaUy 42' U.S.C.A.. §§ 202Ib 'et - seq., 
2021e(d)(2)(B)(i-iv), '(d)(2)(C), (e)(I)(A-D),' generated waste by a particular date must, 

· (e)(2)(A-D);U.s.C.A. Conllt:Art4,§ 4;' upon the request of, the waste's generator 
Amend. 10; Voting Rights Act of 1965, § 2 or owner. take title to and possession of the 
et . 3 waste and become liable for all damages seq., 42 U.S.C.A. § 197 et seq. 

suffered. by . the generator or owner 'as ~' 
'; ,24. Statutes <S=>64(2) result of the State's failure to. promptly , 

Unconstitutional "take title" provision take possession.· PetitionerS,.'New ,:York' 
of Low-Level Radioactive Waste Policy State and two of its counties, filed this suit 

• The syllabus constitutes no' part of Ihe opinion 
of Ihe Coun but has been prepared by the Re· 
poner of Decisions for the convenience of the 

reader. See United States v. Detroit Lumber Co., 
200 u.s. 321, 337, 26 S.CL i82, 287, SO LEd. 
499. 
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against the United States, seeking adeclar- which Congress may urge a State to 
atory judgment that, inter alia, the' three a legislative program consistent with .~U'=-;I. 
incentives provisions are inconsistent with alinterests. As relevant here, ""'''I!.<''''SJ!, 

the Tenth Amendment-which declares may, under its spending power, attach 
that "powers not delegated to the United. ditions on the receipt of federal funds,· . 
States by the Constitution, nor .prohibited .. long as such conditions meet four . 
by it to the States, are reserVed to the' ments. See, e.g., South Dakota v. . 
States"-and with the Guarantee Clause of 483 U.S. 203, 206-208, and n. 3, 107 
Article IV, § 4-which directs the United 2793,2795-2797, and n. 3, 97 L.Ed.2d 
States to "guarantee to every State .•. a Moreover, where Congress has the au'tIlon:~ 
Republican Form of. Government," . The ty t6 regulate private activity under 
District Court dismissed the complairit, .and Commerce Clause, it may, as part 
th~ Court of. Appeals afilrmed. .... prograni of "cooperative federalism," 
~Held: States the choice of regulating that 1IA'l:tivitv:/o~ 

1. The Act's monetary incentives and according to federal standards or' na'rutl~} 
access. incentives provisions are consistent statelaw.pre-empt.ed by federal re~:uu~tio:n. 
with the Constitution's allocation of power See,. e.g., Hodel, supra, 452 U.S., . 
between the Federal and .. State, Govern- 289, 101 S.Ct., at 2366, 2367. pp. 
ments, but the. take title provision. is .not. 2424. 
pp. 2417-2432. " (d) This Court declines petitioners'in::;( 

(a) In ascertaining whether any'ofthe vitation to construe the Act's provision obu:.:·.·. 
challenged provisions oversteps the bound- gating the States to dispose of their radio't . 
ary between federal and state power;' the· active wastes as a separate' mandate to·,.' 
Court must determine. whether it is autho-. regulate according to Congress' 
rized by the affirmative grants to Congress . tions. That would upset the lll1ual colisti~~i' 
contained in. Article'l's', Commerce. ~d tional balance .of federal and . 
Spending Clausesor:whe~er it invades the whereas the ~nstitutiorial 'Dn>ble,m 
province ·of state80vereignty:reserved'.by, avoided byccililltruing the ACt. aB'a: 
the Tenth· Amendment.,),pp_: 2417:'"2419.'';;' to comprise three 'sets o.f ihcentives 

. (b) Although reguI8.tionof·ihe' inter-' states. i'p.' ~2425.· ... .. " 
state market in the disposal 'of low level ~:,: (e) 'The ACt~s mone~ iitcentiv~ ~'i: . 
radioactive waste is well within Congress~' well. within"Congresil. Commerce and~.· 
Commerce Clause authoritY, cf,·Pkiladel- Spendmg:ClaUseauthoiitYand thus are no( 
pkia v. New Jersey, 4S7·U.s: 617, 621~23; incOnSistent with .. the .Tenth . .' ". 
98S.Ct. 2531,2534-2535; 57 L;~'475 The authorization to sited States to ~,~~, 
and Congress could, if it wished, pre-empt surCQarges is an :unexceptionable ... 
entifeIy state regulation" in this .&rea:; . a !. of Congress' .power to enable the l?tates .~r . 
review of this. Court's decisions, see,:e:g.,· burden;. interstate commerce. 'The .~:) 
HOdelv. Virginia Surface Mining & Bec-: tary's collection of a percentage of· the" 
lamation Assn., inc., 452 U.S. 264, 288, surcharge is. no more than 'a federal tax oil,. 
101 S.Ct. 2352, 2366, 69 L.Ed.2dl, and the interstate cominerce, which petitioners ,dp', . 
history or the Constitutional· Convention, not claim to be an invalid exercise of either,' 
demonstrates that Congress may not com- Congress'commerce or taxing power .. fi . 
mandeer the States' legislative processes nally, in conditioning the States', receipt of 
by directly compelling them to enact and federal funds upon their achieVing speci-" 
enforce a federal regulatory program, but fied milestones, Congress has not exceeded 
must exercise legislative authority directly its Spending Clause' authority in any of the.: 
upon individuals. pp. 2419-2423. four respects identified by· this Court. in . 

(c) Nevertheless, there are a variety of Dole, supra, 483 U.S.,' at 207-208, 107· 
methods, short of outright coercion, by S.Ct., at 2796.Petitionen' objection to' the 
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::T",rTf', u. the expenditures as nonfederalis 
''Druivailin,g, since the Spending Clause has 

been construed to deprive Congress 
'the power to collect money in a segre

trust fund and spe!ld it for a particu
'purpose, and since the States' ability 

to control whether they will pay 
" the escrow account or receive a share 

expressly provided by Congress as a 
,nethod of encouraging them to regulate 
'to the federal plan. pp. 2425-

"'(f) The Act's access incentives consti
,conditional exercise of Congress' 

eoDUIlEil'Ce power along the lines 'of that 
'alipi'OV4!d in Hode~ 8Upro., 452 U.S., at 288, 
lUl',!)."i~. at 2366, and thus do not intrude 

States' Tenth Amendment' sove .... 
o These incentives present nonsited 
with the choice either of regulating 
disposal according to federal 'sian

or having their waste-producing resi~ 
denied access to disposal sites: They 
, compelled to regulate; expend any 

participate in any federal pro-' 
they may Continue to regulate" 

their own Way if they,Mnot 
= .. ;.-,;,.', feder8Jdireetion. .Pi>. 242772428' -. . ..... ".' 

,Because the Act's take title, provi-, 
the States a "choice',~ between, 

uncoruititutionally coercive aIterna
~e:s--::eitJJer accepting ownership of waste 
'!;~regtllating according to, cOngress'in
~1~,4~ns-the' provision lies outside Con

,en,ume,ra,ted powers and is incoruiist
r.!~:"iWI1;n the Tenth Amendment. On the 

,hand, either, forcing the transfer of 
,from generators to the, States or 

.~'lIiring :, the States. to become liable, for 
~~:I~en:enLtol~' damages would "comman

'States into the service of federal 
\'l!g1l1atory purposes. On the other hand, 
~tlirinlg the States to regulate pursuant 
,Congress' direction would present a sim

unconstitutional command to implement 
i~gi8lat:ion enacted by Congress. Thus, the 

~~tall:es' "choice" is no choice at all. pp. 

(h) The United States' alternative ar
guments purporting to find limited circum
stanceS in which congressional compulsion 
of ,state regulation is constitutionally pe .... ' 
missible-that, such compulsion is justified 
where the federal interest is sufficiently 
important; that the Constitution does,' in 
some 'circumstances, permit federal di
rectives to state governments; and that the 
Constitution endows, Congress with the 
power to arbitrate disputes between States 
in interstate commerce-are rejected. pp.' 
2429-2431. 

(i) Also rejected is the sited state re
spondents' argument that the Act cannot 
be ruled an unconstitutional infrmgement 
of New York sovereignty because officials 
of that State lent their support, and con~ 
sented, to the Act's passage. A departure 
from the Constitution's plan for the inte .... 
governmental. allocation of authority can
not~ ratified by the "consent" of state 
officials, since the, Constitution proteCts 
state sovereignty for the benefit of iridivid-' 
uals, not StateS or their governments, and 
since the 'officials' interests may, not 'cO.. 
incide with the Constitution;s allocation: 
Nor does New: York's prior support estop it 
from assertiDg the Act's uDcoristitutionaIi-
ty •. pp. 2431':'2432. , ' 

... (j)Even assuiniIig that the Guarantee / 
Clause provides a basis upon which a State 
or ita, subdivisions ~y sue to enjoin the 
enforcement of a federal statute, petition
ers have not made out a claim that the 
Act's money inCeritiv~,and accesSincen· 
tives provisions are inconsistent with.that 
Clause. Neither thetbrest of loss of fede .... 
al funds nor ,the possibility that the State's 
waste producers. may fmd themselves ex-' 
cluded from other States' disposal sites caD 
reasonably.be said to deny New York a 
republican form of government. pp. 2432-
2434. . , 

2. The take title provision is severa
ble from the rest of the Act, since sever
ance will not prevent the· operation of the . 
rest of the Act or defeat its purpose of 
encouraging the States to attain ' local or· 
regional self-sufficiency in low level radio-
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active waste disposal; since the Act still 
includes two incentives to encourage States 
along this road; since a State whose waste 
generators are unable to gain access to out
of-state disposal sites may encounter con
siderable internal pressure to provide for 
disposal, even without the prospect of tak
ing title; and since any burden caused by 
New York's failure to secure a site will not 
be borne by other States' residents because 
the sited regional compacts need not accept 
New York's waste after the final transition 
period. pp. 2434-2435. 

942 F.2d 114' (CA51991), affJm\ed in 
part and reversed in part: 

O'CONNOR, J., . delivered the opinion 
of the Court; in which REHNQUIST, C.J., 
and SCALIA; KENNEDY, SOUTER, and 
THOMAS, JJ., joined,' and in Parts lIT-A' 
and III-B of which WHITE, BLACKMUN, 
and STEVENS, JJ., joined: WHITE,J.; 
filed an opinion concurring in part and 
dissenting in part, in which BLACKMUN 
and STEVENS,JJ., joined. STEVENS, J., 
filed an opinion concurring in part and 
dissenting in part. '. '. 

Peter H.Schifi,AIbany,N.Y~, .f~~~ti:. 
tioners~ . . .. '. . .... . '" 

"'" .. 
. Lawrence G~ Wallace, Washington, D.C.; 

for, the federal respondent. . 

William B. Collins,..Buffalo, N.Y.,for the 
state respondents. 

.. ' 
Justice O'CONNOR delivered the opinion 

of the Court. . . , 

[1] This case implicates one of our Na
tion's neweSt problems 'of public poliCY and . 
perhaps our oldest question of constitution~ 
allaw. The public policy issue involves the' 
disposal of radioactive waste: In this case, 
we address the constitutionality of three 
provisions of the Low-Level Radioactive 
Waste Policy Amendments Act of 1985, 
Pub.L. 99-240, 99 Stat. 1842, 42 U.S.C. 
§ 2021b et seq. The constitutional question 
is as old as the Constitution: It consists of 
discerning the proper division of authority 
between the Federal Government and the 

States. We conclude that while Collgress'~:. 
has substantial power under the Constiitu~.)~ 
tion to encourage the States to provide 
the disposal of the radioactive waste K"""l'-.'" 
ated within their borders, the ColllStiitutioo;': 
does not confer upon Congress the .. UIUII".' 

simply to compel the States to do so. 
therefore frnd that only two of the 
three provisions at issue are cOllsif;telit::::l 
with the Constitution's allocation of power .• ' . 
to th~ Federal Government. . .' 

I 

We live in a world full of low level radio·;;" .. 
active waste. Radioactive material.· is,, . 
present in luminous watch dials, smoke" .. 
alarms, measurement devices, medical)' 
fluids, research materials, and the pnlte<I)o;;.; 
tive gear and construction materials usecL. 
by workers at nuclear power plants. Low~. 
level radioactive waste is generated by the., 
Government, by hospitals, by research iIi-.· 
stitutions, and by various industries. The:: .. 
waste must be isolated from humans for" . 
long periods of time, often for hundreds ol . 
Yeal'll. Miilions of cubic feet of low 
radioactive waste must be disposed of 
year. See· .t\pp. 1l0a-111a;. Bo. e'! ·k., [)viti: 
waSte Wars: Did Coilgress:"Nuke" 
Sovereignty in the Low-Level Radioi&Ctive 
Waste Policy Amendments Act'of 19851 ,Up," 
Harv.Envtl.L.Rev. 437; 439-440 (1987).' , ,ij 

Our Nation's first site for the land dis:J . 
poSsI . of commercial low level iadioaclive~' 
waste opened in .1962 in Beatty, NeVada:< 
Five . more sites 'opened in the folloWing~.. 
decade: Maxey Flats, Kentucky (1963)/1 
West Valley, New York (1963), Hanford;"·' 
Washington (1965), Sheffield; Illinois' . 
(1967), and Barnwell, South Carolina (1971): ' 
Between 1975 and 1978, the Illinois site 
closed because it was ful~ and water· 
management problems caused the closure 
of the sites in Ken~ckyai1d .NeW 'X'ork. 
As a result, smce 1979 only tJu:ee disposaL 
sites-those in Nevada, Washington, and· 
South Carolina-have been in operation; 
Waste generated in the rest of the country 
must be shipped to one of these three siteS·: 
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· foi' . disposal. See Low-Level Radioactive 
.• Waste· Regulation 39-40 (M. Burns ed. 
: 1988). 

;', ~;In:1979, both the Washington and Neva-' 
:.~ 'sites were forced to shut down tempo

riuiIy, leaving South Carolina to shoulder 
the responsibility of storing low level radio

'. aCtive waste produced in every part of the 
coUntry. The Governor of South Carolina, 
uiiderstandably perturbed, ordered a 50% 
reduction in the quantity of waste accepted 

.' at the Barnwell site. The Governors of 
:Washington and Nevada announced plans 
to shut their sites permanently. App. 142a, 
1~ . 

..... ; ;:taeoo with the possibility that the Nation 
.. ' Wf>\i!d be left with no disposal sites for low 
· level radioactive waste, CongresS respond

ed. J1y enacting the Low':"Level Radioactive 
.. . Policy Act, Pub.L. 96-573, 94 stat. 

3347. . Relying' largely on' a report sub
mitted by the National Governors' Associa
tion,'see App. 105a-14la,Congress de-. 

'; ~ a federal policy of holding . eaCh 
state "responsible for providing for. the 
aV.nability of capacity either within or out-

· s@etheState for the disposal of low-level 
radioactive wastegener'ated Within itS hor
dirB/' and fOwlHhit such ivaste'~uld lie 
~po;;edof "most 8af~ly ~~'.~ffici~t1Y:: . 

· on .. aregional basiS."§4(ii)(l); 94'Stat. 
.3li4s~ 'The 1980 Act ailthonzed states to 
~te~into regionalci>mp:icts that,' once rati
fied by Congress, would have the authority 
beginning iii 1986 to' restrict the use 'of 

I their disposal facilities to Waste generated· 
within member States. § 4(a)(2)(B), '94 
Stat. 3348. The 1980 Act ine\uded no pen-· 
a1ties for States that failed to participate in 
thiS plan. 

By 1985, only three approved regional 
compacts had operational disposal facilities; 
not surprisingly, these were the compacts 
formed around South Carolina, Nevada, 
and Washington; the three sited States. 
The following year, the 1980 Act would 
have given theae three compacts the' ability 
to exclude waste from nonmembers, and 
the remaining 31 States would have had no 
assured outlet for their low level radioac· 

tive waste. With this prospect looming, 
Congress once again took up the issue of 
waste disposal -The result waS the legisla
tion challenged here, the Low-Level Radio
active Waste Policy Amendments Act of 
1985. 

The 1985 Act was again based largely on 
a proposal submitted by the National Gov· 
ernors' Association." In broad outline, the 
Act, embodies a cOmpromise among the sit
ed and unsited· States. - The sited States 
agreed to extend for seven years the period 
in which theywouldaceept low level radio
active . waste from other States. In ex
change, the unsited States agreed to end 
their reliance '(>n the. sited States by. 1992-

Themecruuucs ' of'this compromise are 
intricate; . The .' Act directs: • "Each State 
shall be responsible for providing; either by 
itself or in . cooperation with· other States, 
for the'disposal of ... low-level radioactive 
waste generated within the State," . 42 
U.S.C. § 2021c(aX1)(A), with· the exception 
of certainWaiite generated by the Federal 
Government;· ~ §§'2021C(aXij(B),· 2021c(b). 
The'Actauthorizeli States to· "enter-into' 
.suchfmteriltatel ci>mpacti &smaybe n~ 
saiY. to "proVide'for the' establislUnentiirid 
o~tioli'bf regionaldisPosaI facilities:foi 
low-leVel .' ·lI!~··r8.dioaCtive'-· " :waste." 
§'2021d(a)(2).For 'an' : additional "seven 
years' hE!j'Orid the periOd'ci>ntemplatiidby 
the ·'1980 Act, frOm the. beginning ot i 1986' 
thniugh,the'enci of 1992, the threeeJdstirig 
dispOsal BiteS' "shall 'niake' diSpciSaI tapacity 
aVanable 'fo~' low-level' raruoactivewaste . 
generated bY-any sourCe," With certaiii ex~ 
ceptions not; relevant here. § 2021e(aX2j. 
But tliethree States in which the dispOsal 

.' sites are lOcated are permitted to ·exact a 
graduated surcharge·for waste arriving 
from outside the.regional·' compscHn . 
1986-1987, $10 per cubic foot; in '198&-
1989, $20 per cubic foot; . and in 1990-1992, 
$40 per ·cubic foot. § 2021e(d)(1). After 
the seven-year transition period expires, ap
proved regional compacts may exclude ra
dioactive waste generated outside the re
gion. § 2021d(c). 
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The Act provides three types of incen
tives to encourage the States· to comply 
with their statutory obligation to provide 
for the disposal of waste· generated within 
their borders. 

1. Monetary incentives. One quarter. 
of the surcharges collected by the sited. 
States must be transferred to an escrow 
account held by the Secretary of Energy. 
§ 202Ie(d)(2XA). The Secretary then 
makes payments from this account to each 
State that has complied .with a series of 
deadlines. By July 1, 1986, each State wils 
to have ratified legislation either joining a' 
regional compact orindieating an intent to 
develop a disposal facility within the State. 
§§ 202Ie(eXIXA), 202Ie(dX2)(BXi). . By Jan~ 
uary 1, I988,each. unsited compact was to 
have identified the State in which its f~- . 
ty would be located, and each. compact or 
stand-alone State was to have developed a 
siting plan and taken other. identified steps .. 
§§ 202Ie(eXI)(B), . 202Ie(dX2)(BXii). . By 
January 1, I990,eachState or· compact was 
to have filed a complete application for Ii 
license to ope,ate a disposal facility, or the 
Governor of any State .that hacinot filed an.' 
application ,was. to have, certified-that .the. 
State would be~pable ofdispol!~g,of all. 
waste .generated .~. the. State arter,; 1992-
§§ 2021e(eXIXC),·· 2021e(dX2)(BXiii).:. - .The 
rest of tlle account i.s to; bepaid .. out to 
those States orcom~ abl~ to.llispoSe of 
all low level. radioac~vewaste .generated 
within their borders by January 1,;.1993. 
§ 2021e(dX2)(B)(ivj. '.' EacbState _that~ . 
not met the 1993 dWmne.must eitheriake' 
title to the wast;e generated within.Its bor: 
ders or forfeit to .the waste genera~ls the 
incentive payments it .. Pas reCeived. 
§.2021e(dX2XC).. . , 

2. Access incentives. The seCond type 
of incentive involves the denial of access to,' 
disposal sites. States that fail to meet the 
July 1986 deadline may be charged twice 
the ordinary surcharge for the remainder 
of 1986 and may be denied access to dispos
al facilities thereafter. § 2021e(e)(2XA). 
States that fail· to meet the 1988 deadline 
may be charged double surcharges for the 

.3 •. The take title provision. 
type of incentive is the most severe. 
Act provides: 

"If a State (or, where applicable, a 
pact region) iIi_ which low-level 1'8(1' liliac-,: 
tive waste is generated is' unable 
vide for the disposal of a\l sudl' "_, ..... , 
generated within such State' or co[npa.et~· 
region.by January 1, 1996,eacb 
which such waste is generated, upon '. • 
request of the generator or owner of th'efl 

.: 

,waste, shall take title to thewaste;~T 
obligated. to .. take possession of 'th~ 
waste, and shall Peliable for..all ~ • 
directly.or Uidire(:tly iiic:urred by 8udl~ 
generatoroi' owner as a: conseCiuenCe:~f 
thefaibireof the- StatetO·t&lCi(~·8e&:". 

"8ioil'oftlle'~te as 'soon'&fterJan-.ial1:" .. 
..1, 1996;' as ilie generator or o\\iner'noti'-b 
'fiea the State that the waste is . 

. for~hipDierit," __ .~202~e(~~2)(C). 
These. three' . incentives . are 'the fciCus. 
petiti~n~' :constitutionaI ,Chall~nge", .~.2d 
. .• In the seven .years since the .. Act ~.1 

: effect,. Congress has approved nine. regi\lI1-:~' 
al compacts,' encompassing,42 .. of. *~:l-: 
States. All sixunsitedcompaCt8: and ~ou,r!; . 
of the unaffiliated States have met thefirs~.;· 
three statutory milestones. Brief for Unit- . 
ed states 10;n. 19; iii, at '13, n. 25. '. C • 

, .' . . : ..... ,",: " 
New York, a State whose residentsgen-: 

erate a relatively' large share of th~ Na.· 
tion's low level radioactive' w~te; did not, 
join a regional co~~t.· Instesd;'the'State;, 
complied with the Act's requirements by: 

. enacting legislation providing for the siting. 
and rmancing of a disposal facility in New 
York. The state has identified five Poten· . 
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'tial sites, three in Allegany County and two 
'inCortland County. Residents of the two 
'Counties oppose the State's choice of loca
.tion.· App. 29a-80a, 66a4>8a. 

;"'Petitioners-the State of New York and 
;·iJte two counties-filed this suit agiUDst the 
United States in 1990. They sought a de-

. 'cIIlratory judgment that the Act is incon
'siStent with the Tenth and Eleventh 
'Amendments to the Constitution,with the 
'Due ProCess Clause of the Fifth Amend
-~ent, and with the Guarantee Clause of 
. Article IV of the Constitution.. The StateS 
'of Washington, Nevada, and South Car--

.' 'ouDa intervened as defendants. The Dis
'::. trIct Court dismissed the complahi.t.. 757 

F.supp. 10 (NDNY 1990) .. The court of 
:·:AP}iealsaffirmed. 942F.2d 114'(C.A2 
'1991). Petitioners have abandoned their 
'Due' Process'and Eleventh·' Amendment 

'. 'clailns on their way up the appellate ladder; 
'is the case stands before us; petitioners 

. :cIiIim'only tliil.t the Act is ineoriSistentWith 
the Tenth Aniendmentand the Guarantee 

. ;CIaiJse. '. ' .. 
. l: ... 

• /;t.:···· ....... . "', 

'n ';, 

.' .. 1. I -: ~'.:"', ~:., 

. :.- ,'! t·,. A .. ·J·.~· .;:·_~t,:·~~~·.:··:.~:~ .. ;.';',:~ 

ri91D.1788,In·the coiirse'of\lXp~g "to 
. ;tIi~~ of NeW Yorbvhy'the'~ntly 
; C!iidted' Constitution provided for' fedem 
'CiOurlS," . Alexander' :HanUltbii' . "obserVed: 
'~"rhe erection of a newgove~ent; what
'ever care or Wisdom may diStUigQish' the 
'\Wrk; 'cannot fail to originate questionS of 
intrieacy and nicety; and these may, iII' a 
.pai-ticu1ar manner, be expected to . flow 
'from the the 'eatablishmentof a 'constitu
.twn founded upon the total or·partial incor-

. 'poration of a number of distinct sovereign
·ties." The Federslist No. 82,p.· 491 (C. 
Rossiter ed. 1961). . Hamilton's prediction 

, .. , ' has proved quite accurate. While no one 
disputes the proposition that "[t]he Consti
tution created a Feder31 Government of 
limited powers," Gregory v. Ashcrofl. 601 
U.s. -. -, -, 1ll S.ct: 2395, 2399, 115 
L.Ed.2d 410 (1991); and while the Tenth 
.Amendment makes explicit that "[t]he pow-

ers not delegated to the United States by 
the COnstitution, nor prohibited by it to the 
States, . are reserved to the States respec
tively, or to the people"; the task of ascer
taining the cOnstitutional line .between fed
enu . and state power has given rise to 
many of the Court's most difficult and celee 
brated cases.' At least as far back as Mar
tin v. Hunter's Lessee, 1 Wheat 304, 324,4 
L.Ed. 97 (1816), the Court has resolved 
questions "of great importance and delica
cy" in determining wh.ether particular sov
ereign powers have been granted' by' the 
Constitution to the Federal Govemmentor 
havebee~retairied by:theStates. 

·.Thl!$~ queationscan be ~~wed 'ineith,er 
.()ftwo~ys. In some;~ thllCourt b$s 
. inquired .whether;:an . Act:.~f.cCoiigres.;is 
:authorized by.one·of.·the powers delegated 
to Congress' in Article lof the. Constitution. 
See~e.g., 'Perez v.' United States, 402 U1;. 
146, 91S.Ctd357, 28 LEd.2d·686.{1971); 
McCull.ockv .. Ma'1ltand,. 4 Wheal 31S;,.4 
LEd. 579 (1819). In other casea tbe·Co1J11; 
;has.soughtto .. d~termine whether an.A.ctof 
.~.~ .4i.ya4~:~e,p~~,~:~'!4~:~..!
.~ty~ed.'~1.,~th~;~r~',Am~!i
·~t,9·~: e..g'iJt.19f".#9,'i~~:;$.I!~,~~~f9 ' . 
M.e~titan.;Tfa~t 4~tt!. ~~!.tl,s . 
. 528,105,.S.C1;. lQ05.J!3~ IOJ6 (1989); 
-Lane,;eouritllv.,0r6gon,".,1 WaI,L,/(l, ,,19 
LEd. -101 (1869) .. i' In.a ease' like this ,one, 
involving the' division 'of authontYbetween 
-federal· and· ;state! governments; J the ,tWo 
inqUirieaare .inirror.uiiagea of. eacliother. 
If a pow$- ~,delegated_to COngreas.:in the . 
Constitution, ,the.::Tenth AintinduieJit·"ex-· 
pre8aly.;diselaims ~any: reserVation ·of that· 
power'to.the States;':if a power is~.at
tribute of state' sovereignty 'reserved hi the 
Tenth· Amendment, it 'isne<:essaruY a. pow
er' the Constitution has not conferred on 
Congress.· See United States v.Oregon,. 
366 U.S. 643, 649, 81 S.Ct.l278, .1281, 6'. 
LEd.2d 575 (1961);" Case V" BOfOl68; 327 ' 
U.s. 92, 102, 66 S.Ct. 438,448, 90 L.Ed, 552 
(1946); . Oklahoma ex reL Phillips v. Guy 
F. Atkinson Co., 313 U.S. 508, 534. 61 S.Ct. 
1050,1063, 85 L.Ed. 1487'(1941). 
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It is in this sense that the Tenth Amend- Guarantee Clause' and 
ment "states but a truism that"all is re- Federalism for a Third Century, 
tained which has not been surrendered." lum.L.Rev. ,I, 3-10 (1988); M.CIlj()IlDe,U",I~e4_ 
United.8tates,v. Darby,,312 U.s.JOO,JU, eralism: Evaluating,the Founders' ~~~'II'II., 
61 S.Ct. 451,462, 85,L.Ed.609 (1941). ,As 54 U.Chi.L.Rev.1484,I491-J511 (1987), 
Justice StOry put it, "[t]his amendment is a they need not concern' us here. Our 
mere affirmation of what, ,upon any just would be the same even if one could 
reasoning, is a necessary rule of interpret- that federalism secured no ad\'an'~ge(t4, 
ing the constitution. Being an instrument anyone., It consists not of devisinll!" 
of limited and enumerated powers, it ,fol- preferred 'system 'of government, 
lows, irresistibly, that ,what ,is ,not con- :understanding and.applying the I+<I.me,wp,rlc 
f~ is withheld,!!oDd belongs to the state set forth in the" Constitution. "The 
authorities." , 3' J.Story, Comnientaries on tion is not what 'power the Federal \iO'~erti-1 
the Constitution of the united states 752 nient OUI# to have hut what PO\17eri! 
(1833). This haS been the Court's consist- fact have been 'given by ~e Peopl~, ' 
ent undels~diitg: "The stateS .u.nques- edState811. BuUer,--297 U.S. 1, 63,-""'"'''''' 
tionably .donltai[zi] a·lIignific:ant measure 312,_318, ~ :L.EcL 477, (193~). ' 
of,sovereign,~u~ority .•• to,;the"extent ',' This :frameworkhas~IL S,l ltlJ.~~~~1-
that theCOniUtution has',notdivested'them flexible ov~r.the ,pas~ ~o,centuries, 
of ' their Qriginal. powers and transferred ,lowJor enormous cltanges in the nature ' 
those' powers, to the Federal ;Goven.unent." government." The F~~ Government' ' 
Garcia, t1. San, Antonio, Metropolitan dertakesactivities today that would liiive 
,Tmnsit Authority, sUpra; 469 U;S.; at 649, ,Peen ~ginable.to the Fr!uners iii: ,'~ 
105 S.Ct., atl017 (internal quotation marks 8eI\Ses;first, because the Framers ' 
omitted)., - . < c" , '.'_', .. , Dot have conceived that any go'v'~ ern~~~t 
'. [2-4] CoDgr'essexerciSes :its''eol\ferred would conduct such activities; and """gng, 
powers' subjectlil-the liinitationileolitii.inecJ., because the Framers would not 
'in',· the cOriStitution.: i~ Thus,':foreltiniple, lieved that the FedeiiU Government, , 
wider the COI11IllelCe diauaeConglesamay than the States, would assume such res:DOII-: 
reguW.te ,pubIiShersengaied om' interstate ,sibilities., :Y:et,tl!~,,}l!)wers ,COIlfer.red 
eommerce, bUt cOngress'is c:QnSt.riUDedin t,i)e)~~~, ,'- ' ' WDSt~~-
the 'exerciSe of"that·"j>ower;.bY:i·tl!e<First ,tion, were pbrased ,in 
Amendment. 'The ,Tenth .iM1endnieilt-like- -~nough.tO ,illo~ for the 'expar~.i()n 
wise restrains ,the ,:power: of" Congressj,butFederal G<iv.erimiert,e~ role. " ' 
this limit is Dotderivedfromthetext-of.tbe "provisious .,of' the .. Const;ituti~n that; 
Tenth Amendment itself"which,as,we havebeenP8.rticui8rly, ~pOrt8nt iII thiS' ,., ".6~"~ 
'discussed;is:!esseDtially;'iI",tautology,;.ID- ,:~ co':1~,-ushere::, " 
stead, the.Tenth Amendment confilms.that '<.Firlit,the.Constitution .a1lOe&tes,to 
the power _of ,the ,FederaL Government ,is greas the power 'It]oregUlate Commerce: 
sub;ect tolimi,ts, that ,rna",' in,a ,"';ven-ui- th eral States" Art. I, § " • • o· .;. among, e sev '" , ;,0, 

'stance, reserve power to ',the ,States. The cl.-,8~"lnterstate coinmercewas ,an estsb-. 
Tenth Amendment thus direc:t.s us,.to deter- ,lished festure of Iife.in the late 18th centu-· 
mine, as in this case, whether an incident of 'See' Th Fed list N 42 2"" ry .. ' ,. e.g., e era 0., -p. QI 

state sovereignty is protected by a limita- (C. Rossiter eli 1961) (''The defect_of power 
tioli on an Article I power. in the existing Confederacy, to regulate the 

The, benefits of 'this federal' structure commerce between, its several members, 
have been exteusively catalogued else- [has] been clearly pointed out by experi
where, see, e.g., Gregory v. Ashcroft, sU- ence").· The' volume ,of interstate "com· 
pm, 501 U.S., at -----, 111 S.Ct., at merce and the range of commonly,accepted 
---, 115 L.Ed.2d 410; Merritt, The objects of government regulation, have, 
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.. ,however, expanded considerably in the last U.S. 421, 449-450, 4 S.Ct. 122, 131, 28 L.Ed. 
· ,200 years, and the regulatory authority of 204 (1884); McCulloch v. Maryland, 4 
f.Congress has expanded along with them. Wheat., at 411-421. 
'N! interstate commerce has become ubiqui· Finally, the ConStitution provides that 
;tous,activities once considered purely local "the Laws of the United States ... shall be . 
have come to have effects on the national thes1ii>~eme Law of the Land ... any 

... economy, and have accordingly come within Thing in the Constitution or Laws of any 
the scope of Congress' commerce power. State to the ContTarynotwithstanding." 

I·See, e.g., Katunbach v. McClung, 379 U.S. U.S. Const., Art. VI, cl. 2. AB the Federal 
. ,294, 85 S.Ct. 377, 13 L.Ed.2d 290 (1964); Government's willingness to exercise pow. 

Wickardv. Filburn, 317 U.S. 111, 63 S.Ct. er within the .conimes of the Constitution 
:82, 87 L.Ed. 122 (1942). has grown, the authority of the States has 

.' '.; : Second, the Constitution authorizes Con- cOrrespondingly . diminished to the. extent 
.' igress "to pay the Debts and provide for the that federal and state policies have conflict
'. J,:;. general Welfare of the United States." eel. See, e.g., Bhaw'v; Delta Air Lines,' 

Art. I, § 8, cI. 1. AB conventioruil notions Inc., 463 U.S_ 85, 103 S.Ct. 2890, 77 L.Ed.2d 
of the proper objects of government spend- '490'· (1983); "'. 'We.' lui.ve··observed -that-the 

':.m.ghave.changed over the years, so.has Supremac:y· .. ·C1ai1se· gives .the .• Federai 
.the ability of Congress to "fix the terms on Government ."a ;decided adVantage in th[e] 

. '~wiucb it shall disburse federal.money to the i delicate· balance" the· Constitution strikes 
· ~States." Pennhurst State. School and between State and Federal power. Grego
;Hospitalv. Halderman, 451U.S •. l,17, 101 'ry v. Aalu:roft, 501U.8., at -. , l11S.~, 
'S.Ct. 1531, 1539, 67 L.Ed.2d 694 (1981). . at 2400. : , ... 

'. lcOmpare,e.g., United States .. v.:Butler, The.actua1.scope·of the.Federai Govern-
· """pro, 297 U.S., at 72:-75, 56 S.Ct., at 822:- ment'sautbority;with respect to the States 
.32S(spending power does ,not authorize has' changed ,over the years,·therefore;but 
l<;Ongress to subsidize farmers),·\\'ithSouth ,J;b!:constitUtioniL1structure,imderlying,and 
"~iI!W!~:v. :Dole,<i83. U.S.' 203,,107 S.Ct. ,liDIitiilg,tb&t authority has.not.{In the·end; 

.... ~2'19S,"_97~ 171 (1987) (s~nding pow- 'justl.1IS'.al.eup:-may1be,lil!lf;emp.,tyjDr;·hiIf 
"\ef Permits Congress to condition-bigh~y 'full':jt.'jnakes. no ,difference.'wllether,o~ 

··:funds. on _ States' adoption of.~minimum Dem the.Question'atissue'in.tbiS:case.as 
'. ;drinking. age).. While . the spending . po'jver ;aile: of ailc:ertaiIiing.the limits of· the power 

.is~·subject to several general.restrictions !delegated· to.theFederal : Government· .un
:irticulated.in our cases," id., at .207,·197der.:the affirmative provisions of the COn-

.' . ,S;Ct., cat 2796, these .restrictions • have ,not Btjtutioq ,or: .. one .0fdiSCi!I1ililg the:core of 
;beensosevere as to preventthereguJatory :sOvereignty;'retained by the States 'under . 
'\luthorityof Congress.from genel'!illy keep- ,the 4'eD:tb;,·Amenament.·~·Eitlier.:way, we .' 
ing up with the growth of the federsl bud- must .determine-,whetherany of the 'three 
,get. . . challenged provisions of the Low-Level'Ra" 
·:"·The Court's broad construction of Con- dioiLctive Waste Policy Amendments Act of 
'gress' power under the Commerce ~d 1985 oversteps. the boundary between fed
Spending Clauses has of course been guid- eral and state authority. 
ed, as it has with respect to Congress' 
power generally, by the Constitution's Nec
essary and Proper Clause, which authorizes 
Congress "[t]o make all Laws which shall 
.be necessary and proper for carrying into 
Execution the foregoing Powers." U.S. 
Const., Art. 1., § 8, cl. 18. See, e.g., Legal 
Tender Case (Juilliard v. Greenman), 110 

B 
[5] Petitioners do not Contend th~t <;:on

gress lacks the. power tor:egwate the ·dis
posal of.low level radioactive waste~ Space 
in radioactive waste disposal sites is fre
quently sold by residents of one State to 
residents of another:' Regulation of the 
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resulting interstate market in waste dispos- S.Ct. 2395, 115 L.Ed.2d 410 (1991). 
,al is therefore well within Congress' au- case presents no oecasion to apply or 
thority under the Commerce Clause. 'Cf. it the holdings of any of these, cases, 
Philadelphia v. New Jersey, 437 U.S. 617, is,not a case in which Congress has , 
621~23, 98 S.Cl 2531" 2534-2535, 57 ed a State to, the same legislation applicable' ' 
L.Ed.2d 475 (1978); Fort Gratiot Sanitary to private parties. Cf. FERCv. Mu:si' 'ssi,,,"" 
Landfil~ Inc. v. Michigan Dept. of Natu-pi, 456 U.s. 742, 758-759, 102 S.Cl 
ral Resources, 504 U.S. -, -,-, 1122137, 72L.Ed.2d 532 (1982). 
S.Cl 2019, 2023, 119 L.Ed.2d 139 (1992). This case instead concerns the circwn:i 
Petitioners likewise do not dispute that un- stances under which Congress may use th~' 
der the Supremacy Clause Congress could, States as implements of regulation; that iiii 
if it wished, preempt state radioactive whether Congress may direct or otherwise' , 
waste regulation. Petitioners contend only motivate, the States to regulate in a particu-' " 
that ,the Tenth Amendment limits the pow- larfieldor a particular way. Our caseS' 
er of Congress ,to regulate in the way it has have established a few principles thilt, 
chosen. Rather than' addressing ,the proh- guide our resolution of the issue. 
lem 'of, waste disposal by ,directly regu1at- 'I ' 
ing the generators and disposers, of waste,. As an initial inaiter, Congress may not: 
petitioners argue, Congress 'has impermis- simply "coinmiLndee[r] the legislative 
sibly directed the States to regulste:in this ceases of the States by directly cx' ,mpelliIig 
field' ;,' ", ' 'themtO eD8ct and enforce a feders! 

Most of our recent caSes interpreting the tori pro~" Hodel 11.': Virginia' Sur. ;' 
Tenth Amendment have concerned the ail- face Mining & ,Reclamation Assn., Inc.;' 
thority of Congress to sUbjectstate.govem- ,452 U.S. 264, 288, 101 S.Cl 2352, 2366, 69' , 
menta _ to generally applicable ,lswa_., The L.Ed2d 1 (1981)_'· InHode~ the Court up-' ' 
Court'sjurispmdence m this,area.hastrav- held theSurfaceMfuing Control and ReC:I8- ",' 
'e1ed,an unsteady,path., See,Maryland,;v. mationAC:t of--l977 preclselybecause it did: 
Wirtz,. 392 UJ;., 183, 88';S.Ct/2017i,,20 nof"ccinuniiziaeer" theStatesmto .- , 
L.Ed2d.1020 (l968)(staJ;e schools and.hos- 'mg', iniJiing;~':'TllI!' Court 'found .-that', ' , 
:pita1s-&re subjec:trto:F)ir;Labor,.staD.d,8.rds,StatAiS'are"not~'eompelled':to' emorce. the,' 
'AC:t);·'Natio1Jal League,of Cities Vi Usery,ilt'A!elHllope standards, to expeildany sta~ 
'426 UJ;. 833,,96 8.Cl ,2465;: 49 LEd.2d'.245 'fuDds,or toparticfpate in thefedersh'egu
(1976) (overru1ing.rWirtZ ) (state emploYei's 'lstory program in any manner whiLtsoever. 
are not 'subjec:tto~Fair·LaborIStalidardsIf a ;State does not Wish 'to submit B'Pl'O-' 

:Act); 'GarCia 'v. ~San' Antonio,Metropoli- ':poaed', Pertnanent·, program ,that complies 
',tan:7ransit Authority,',469 ,U.S;1028;',105 ,with the Act and,implementing r:egulstiOn8;" ' 
·S.Cl'lOO5, 83 L.EcL2dlOI6'(1985){ovemil- 'the full Tegulstory burden will be bomeby 
ing National League of Cities) (statum- :the Fecteral ,GOVerDment.",,;'/bid. ,', " " 
players 'are, once &gain :subject to·Fair·,La- The Court readIed the same con~wiion' , 
bor Standards-Act). ' See also New York iI. ' the' following year in FERCv.Miiiaissippi.. 
United States, 826 U.S. 572, 66 S.Cl-810, , supra. 'AtiSsuem FERC was the Public 
90 L.Ed 826 (1946); Fry 'v. United States, Utility· Regulatory Policies Act of. 1978, . a 
421 U.S. 542, 95 S.ClI792, 44 L.Ed.2d 863 federal'statute enc:ouragirig the States in' 
(1975); Transportation Union tI. Long Is- variouS ways to develop programs to COm
land R. Co., 455 U.S. 678, 102 S.Cl,1349, bat the Nation's energy crisis. We ob-
71 L.Ed2d 547 (1982); EEOC v. WyOming, served that "this Cou,rl;' never has &ape-
460 UJ;. 226, 103 S.Cl1054,75 L.Ed.2dl8 tioned explicitJya fedelalcomma!Jd to the 
(1983); South Carolina v. Baker, ,485 U.S. States to promulgate· and enforce laws and 
505, 108 S.Ct. 1355, 99 L.Ed.2d 592 (1988); regulations." Id., 456 U.S., at 761-762, 102 ' 
Gregory v. Ashcroft, 501 U.S. -, 111 S.Ct., at 2139. As in Hode~ the Court 
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'I~pheld the statute at issue because it did rhetorical flourish, although perhaps with 
~ot .view the statute as such a command. less precision, on a number of occasions. 

· . :'1'he Court emphasized: "Titles I and III of . In Chief Justice Chase's much-quoted 
.[the .Public Utility Regulatory Policies Act . words, "the preservation of the States, and 
ofl978 (PURPA)] require only considero· the maiJitenance' of their governments, are 
:tionof federal standards. And if a State as,much within the design and care of the 
'has JlO utilities commission, or simply stops Constitution as.the preservation of the Un-

· .regulating in the field, it need not even ion and the maintenance of the National 
'entertain the federal proposals." . 456 U.S., government. The Constitution, in aU' its 
'at' 764, 102 S.Ct., 2140 (emphasis in origi- provisions, looks to an indestructible Union, 

>< •. ' :ii8I) .. ' Because "[t]here [wa]s nothing in composed of.indestructible States." Texas 
.:.: .PURP.i\'direct!y compelling' the States to ,v. White. 7·WaU. 700,725, 19 L.Ed. 2Z7 
'; '~enaCta legislative program," the statute (1869). See also Metcalf '" Eddy 11. Mitch

' .. 'not inconsistent with the ConStitution's ell, 269 U.S. 514, 523. 46 S.Ct. 172. 174, 70 
,dhrisi(lD of authority .between. the Federal . L.Ed. ,384 (1926) ("neither government may 
.N<:IVel'Dmlent and the States. [d.. 456 U.S.. destroy the other, nor curtail in .any sub-

165, 102 S.Ct.; at 2141 (quoting Hodel v. stantial manner the exercise of its pow-
',.Ki.ri!iniaSurfaceMining '" .R~mation ~");' Tafjlin 11. Levitt, '493 U.s; 455, 458, 
~. bzc.. /lUPm,.452 U.S .•. at 288; 101 110 S.Ct. '792, 795, 107 L.Ed.2d 887 (1990) 

· .S.Ct.,'at 2366). See also South Carolina ,11. ("under: our feaeI'al system. the States pos
:iaker, supra, 485 U.s .• at513;108S.Ct., Bess'sovereignty concurrent with that of 
.at .1361 (noting "the. P9SSil,>iiitY. that the the Federal Government"); GregQf7l' 11. 

· i<renth Amendment might setsom~ limits on . ASizcTojt, '501 U.S.~ at '-'.' -. III S.Ct.;at 
· ,QOngrel!S' power to compel.States to regu- . UOf ("the-states retain substantial sover

.!I!te on.~ of federa1int;erests"); Ga~tlign"poweni'~der our constitutional 
11.' San Antonio Metropolitan .TrGnsit scheme. , pOwers' With which Congress does 

··~l~tIu~~II" 469 U.s t 556 'lQ5 no,"t' niaiIDy interfe. re") .. '.: .'., .' ' . • ~ :·supra,· .•• ·a, "'. ' 
l~,Qt...·,atl020 (same). .. ... :,;. . ,'. ;, ".: "'bi~:'~ qJ~tiQriwheth~r theec;nS'ti

~t.io'ii~:Sh~U1dpenriit COngress: to '1imploy 
;:;t8:te.g6yerpme.n~.1ui '~gUlatory; ~~n~es 
::Raii ~tOpic;or.ijvel:v':~ debate 8AlQng the· 
'FrariierS:Vri!l!!l' JlieArticles of Gonfedera; 
:. .'. ,., ,.' , . .1.'"' .-,;., •• : '.. • ." ' .. 

•~i~~~~iii~i!~i~i: :,tion.J~~I.1grtlSS Jac;k~ the,authon~ mmost 
. respects to goVern thif People .directly. In 
'·;riu:tieeCon·: "'''CoUld not'direct! 'tax p . ,~,~ ..... .,.y 
or.legisll!-~., upOn' i!:tdividuaIs; . it ~ no 
eXP~~f'le~latiy~·. ;Qr.<gOYermnerital· pow
er.tO' make binding . 'law' enforceable as · .~l.S.Ct. 688. 689, 65 L.Ed. 853.(1911)./):,he 

[Court has been explicit ahoutthisdistine
tion.'.'Both the Ststes and the. United 

· :States ..... existed before the ,Constitutio~ 
· -'rhe people. through that instrument, estab

.. 1ished a more perfect union by substituting 
a·national government, acting. with ample 
. power, directly upon. the citizens. instead 
of the Confederate government, which act
ed with powers, greatly restricted, only 
Upon the Ststes." Lane County 11. Ore
gon, 7 WaU., at 76 (emphasis added). The 
Court has made the same point with more 

s~~:'~:Amar~:OfSOV'ereigitty imd Fede'rai
isni. ,96 Y~le W.1425. 1447 (1987): '. 

.The. inadequac:Y. of'this governmental 
structure was· responsible in part for the 
Constitutionru Convention. Alexander 
Hamilton observed: "The great imd radical 
vice in the construction of the existing Con- . 
federation is in the princip1e' of LEGISLA- . 
TION for STATES or GOVERNMENTS; in 
their CORPORATE or COLLECTIVE CA
P ACITIES, and as contra-distinguished 
from the INDMDUALS of whom they· 
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consist." The Federalist No.· 15, p. 108 (C. t.ials .... · We must resort therefore 
Rossiter ed. 1961). As Hamilton saw it, national Legislation over individuals.'! , 
"we must resolve to incorporate into ourid.., at 25&:-256 (emphasis in original)., . 
plan those ingredients which may be con- ison echoed this view: "The practiCabilitY 
sidered as forming the characteristic differ- of making laws, with coercive· sancticitis; 
ence between a league and a government; for the States as political bodies, had been 
we must extend the authority of the Union exploded on all hands." 2 id.., at 9., 
·to the persons of the citizens-the only Under one preliminary draft of 
proper objects of government." Id.., at 109. would become the New Jersey Plan,' . 
The new National Government "must carry governments would occupy a position 
its agency to the persons of the citizens}' It tive 'to . Congress similar to that conteiii
must stand in need of no intermediate leg- plated by the Act at issue in this~:.: 
islations ... , The government of the' Un- "[T]he laws of the United States 
ion, like that of each State, must be able to far as. may be' consistent with the cornril;on', 
address itself immediately to the hopes imd iIitereSts'of the Union; to be carried 
fears of individuals." Id., No. 16, p. 116. executionliy the' judiciary'and exeeutive, 
. The Convention genera~ agrea'(hwri- offiCers of the'ieSpective states .. whlen!!D= 

her of proposals for tJie ~ structure, of the the exeeutionthereof isrequired. .. · 3 
new Government, but two qUickly tOOk.cen-'at 616. This: idea apparently never 'even 
ter stage. Under theYitguua Plli.n, . as progres~ed so far. as 'to be debated by 'tJi'e • 
itrSt introduced by Edinund Randolph, COn- delligates, as cOritempOrary accounts of the . 
gress would exercise legislative authorltyCOnveiltion'danot mention· any such diseus-. 
directly upon individuals, withoutemploy_sion." Tliedelligates" many descriptioDS'of . 
iDg the States as .intennemanes:,. '.1 ·the·Virginia·and·New Jersey pians'spe&k • 
Records of the Federal Convention 00787, olily iil genei'altem about whether CoD
p. 21 (M. Farrand ed-, 19ii). . Uiider _the . ~ Was to derive 'its authority· from the .: 
New Jersey ~Ian, as il1'8t intrOClucedby 'peopleodrom 'the ~States;·.~dwhether'it . 
'WffiiauiPaterson;cOngles8 wolildciOlUinu:ewas to issue directives to iniiiViduala or til 
;to"~Wreth~1'-pproVal of.theSf#~ be!~~,states.: ·,See::Lid..,at'26o,..280 •. ".~~.,: 1" . 
:Iegis~ting, as it has ~derthlf~~~ ~f ';":In -the' end; iIiEt Convention opted foi-~ 
Confederation. .'1 id..; 243::-244:' 'These-tWo 'COnstitution m which Congress would eier
pb.ns.widerwentyarl()us .~ruJio~ .~)Ile . eiSeitsl~gislative'·8uthority·,!llrectJy oVer . 
Convention progressed,l:lii~they' n.i~ed ·individuil.!S'ratJier thaliover States; for'a . 
.the two. primary optiolll! :<IisCuSlied bi',the ~ety Of reasohs, it rejected the'N'ew Jei
delegates_ One~ueii.t;Iyexp~ ~b- ·seypUui ir{ favor .of the viiiinia·PJan.'~l 
jection to the New JerseyP!aIiwaa·tliat it ·id../at 313;' This:'choice'was'-made clear to .' 
D\ig~t reqwre the Fe.d4!ral GOvernuu!nfti> . the subseQ:uenhtate ratifying conventio!lii.· 
eo:erce the States into implementing legisl&- Oliver.Ellsviorth; a'nieinbei- of. the.ConneCtr .••. 
tion. Ail Randolph explained. the .distUi~ icut 'delegationin Philadelphia, explaiiled. 
tion, "[t]he true question is 'whether we the distinCtion' to his state's convention: 
shall adhere to the federal pIim [i.e.;' the ''Thill' 'Constitution . dOeS not 'attempt ,to 
New jersey Plan], or introduce the natioDaJ coerce sovereign • bodies, . states,in. their pO-

. plim. The insufficiency of the fanner bas 'litical capacity ... , .'. But this legal' coerCion 
been . fully displayed.... There' are but singles out the .. , individual.'" 2 J. Elliot, 
two modes, by which the end of a Gen[ eral] Debates on the' .FedilraJ. COnstitUtion" 197 
.Gov[ernment] can be attained: the 1st is by (2d ed; 1863). Chit-Ies Pinckney,'another 
coercion as proposed by Mr. P[aterson's] delegate at'the Constitutional Convention,: 
plan[, the 2nd] by real legislation· as emphasized to the South Carolina House III 
prop[osed] by the other plan. Coercion [is] Representatives that in Philadelphia "the 
impracticable, expensive, cruel to individ- necessity- of having agoyernment which 
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should at onee operate upon the people, and interstate eommerce directly; it does not 
.not upon the states, was conceived to be authorize Congress to regulate 'state 
indispensable by every delegation present." governments' regulation of mterstate com-
4 id., at 256. Rufus King, one of Massa· merce. 
chusetts"delegates, returned , home to sup
port ratification by recalling the Common
weslth's unhappy experience under the M
tieles of Confederation and arguing: 
~~Laws, to be effective, therefore, must not 

. be laid on states, but upon individuals." 2 
id., at 56. At New York's convention, 
Hsmi1ton (another delegate in Philadelphia) 
exclaimed: ''But can we believe that one 
state will ever suffer itself to be used as an 

. instrument of coercion? The thing is a 
.dream; it is. impossible. Then we are 
brought to this dilemma--i!ither a federal 

, . ~tandiilg.army is to enforce therequisi-

2 

[7] This' is not to say that Congress 
laeks the ability to encourage a State to 
regulate, in a partieularway, or,that Con· 
gress may ,not hold out incentives to .the 
States as a method of influencing a State's 
policy choices. Our eases have identified a 
variety of. methodS,' short of outright c0er

cion, by which Congress may urge a State 
to adopt a legislative program consistent 
withfedenu interests. : Two, of these meth
odS, are of' particular relevance here., . 

, tioDS; or the federal treasury is left without .' [8,9] " ~t,~di!~: ~~',:s~cIing 
~pplies, and the government without. sUP-power, "COngress may attaCh conditionlji <;In 
port-What, sir, is the cure for this great the receipt of. federal fundS,':;" SoiithDCI-
evil! Nothing, but to enable the national kot4 v.'Dole. 483 U.S., 'at 206; 107 S.Ct., at 

. ,laws to operate on individuals, in the same 2795. Such cOnditions mUst (among other 
manner as those of the states do." 2 id., req~ments) be8.r, siiine~lati(lDShipto the 
at 283 .• At North Caro1ins's convention, purpose' of the federal ~spending,id"a:t 
SamUel Spencer recognized that "an the 207':':208, and ri. 3, 107 S.et.;' at 27$6; and n. 
laws of the Confederation were binding on 3;otherwi.se;ofco,urs'i:i;t'be ilpending pow
the states in their political capacities, ' • .. er' could render aCademie',the COnStitUtiOn's 
but now the thing is entirely different., .• ', :,' " "d'liiiUts 'of': federil 'aiit:norl
,The • laws of Congress ,Will be binding on ,~Ill'~~:n reciiiierit~ffed~'$dsis 
indivi~uaIs!',4id., atl53.' '", '.,Stste, i!.S is no(uriusiiartodiiy,:theCon~ 
5,; [Gr' In' providing for a-stronger central 'tionS )tt8Chea' ti;: the .fUndS"b{;:Coilgress 
pemiriimt, therefore, ~ F'rariiers explie-may iIIflueriee, a Stste's' !egislativ~ }:lIoiees. 
1t1j'cliase a Constitution'that confers upon See Kaden, Polities; Money, ~ ~tate' So\'~ 
COngress the power to reiuJate individuals, ereignty: "The'J.li~, Rol,~;'79. ,,9fr 
,not States:' As we have seen, theCc:iurt lum.LJtev:· 847; '87~l (~979). , !)p,lf .~ .. 
has consistently respected thiS choice. We one 'such. ease:The'CoIl1't,f()~~'lio~~ti
have always imderstood thateven whereiilt:loru.u fbl'IiViii" a fea~r&l~l:a~~, ~g 
Congriiss bas the authonty under'the Coil- :ihe~t&rY,~ ~poita~on'to: ~~ol~ 
~titution to p8sS laws req~g or prohibit- fedefalbigh-way fllDdS,Jrom S~tes J&iling 
qCertain acts, it 1ackS the po~er directly to~optC9ngress'choiee. of'a,,,lIIininium 
to cOmpel the States to require or prohibit drinking age.' 'Similar examples 'abound. 
U!08eacts.E.g., FERC v. Mississippi. 456 See,' e.g., Fullilove v. Klutznick, .448, u.s. 
u.s., at 762-766, 102 S.Ot., at 2188-2141; 448, . 478-480, 100 S.Ct. 2758, . 2775, 65 
Hodelv. Virginia Surface Mining & Rec- L.Ed.2d 902 (1980); Massachusetts'v, U,nit
lamation Assn., Inc., 452 U.S., at 288-289, ed States, 435 U.S. 444, 461~62, 98 S.Ct.· 
101 S.Ct., at 2366; Lane County v. Ore· 1153, 1184, 55 L.Ed.2d 403 (1978);" £au v. 
gon, 7 Wall., at 76. The allocation of pow- Nichols" 414 U.S. 563, 568-569, '94 S.Ct. 
er contained in the Commerce Clause, for 786,789,39 L.Ed.2d 1 (1974); Oklahoma 11. 

'example, authorizes Congress to regulate Civil SenJice Comm'n;, 330 U.S. 127, 142-
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144, 67 S.Cl 544, 553-554, .. 91 L.Ed .. 794 a' federal granl " If state . residents 
(1947). prefer their government to devote its 

tiori·and·resources to problems other 
Second, where Congress has theallthori- those 'deemed important by Congress, 

ty to regulate private activity under the may choose to have the Federal Go17enii!, 
Commerce Clause, we have recognized Con- ment rather than the State bear the 
gress' power to offer States the choice of pense of a 'federally mandated .. r egliLiatOl"V'.:. 
regulating that activity according to feder- program, and· they may continue to SUIIPle,:: 
al standards or having state law preempt- ment .that program to the extent state 
ed by federal regulation .. ' Hodelv. Virgi- is not preempted. Where Congress enc:oUlt', .. 
nia Surface Mining & Reclamatwn Assn., ages state regllLiation rather than cornpel_' 
Inc., supra, 452 U.S., at 288, 101 S.Cl, at ling ,it, state. governments remain resPo~ 
2366. See also FERC v. Mississippi, su- sive. to . the . local electorate's prefet"1~IiCl~::' 
pra, 456 U.s., at 764.-765,102S.Ct., at state .officials. 'remain accountable to 
2140. This arrangement, which has been people. 

termed "a program of cooperative federal- By contrast, where the Federal Go1,enll:.J:. 
ism," Hodel, supra, 452 U~S;, at 289, 101 ment compels States to regiIlate, the . 
S.Ct., at 2366, is replicated in numet"1OUS countability of bOth state and federal 
federal statutOry schemes. .Theseinclude cialsis diminished. If the citiZens of 
the Clean Water Act; 86 stat. .816, as York, for example;:do not' consider that. 
amended,33 U.s.C. § 1251et8~~,see A,~ making provision for the disposal of radio::'. 
kansas v: OklaJioma, 563 U.S.~; -'-'., active waSte is' in their best interest, they 
112 S.Cl1046, 1054,117 L.Ed.2d239 (1992) may elect;: state 'officials who share their . 
(Clean Water Act "anticjpatesaPartner- view. Th&t view caD always bepreempt;ed . 
ship between the States' . and the' ~~eral under the Supremacy Clause if it is . coni: .' 
Government, animated by as~ objec- trary to the national view; but in such '6 
liVe''); the Occupational Safety and Health. case it is the Federal Government that 
Act of 1970,' 84 Stat. 1590,' 29 . U.S.C, §651 makes the decision in .lull-view of the. 
et 8eq~,. s'ee' Gade.v. iiidtWrr-a1 ~~lit!.'w.4s~lic;and it Will .befederaIofficials that sut: 
MaR4g:S"Ct.~237t. ~<:,', ;~.sL.'~.2.~":. ". " fer: the' CoDsequenCes ·if;the-decision·.turDi 
112. " '. ., .... .. . out to be. detriJDentaIor unpOpuiar. "rBut ..... 
(i992); : the Resource . COnseryati~ii and' ~where i;pe F,ecierll-i (;OVe~ll!;J1.!t,diJ~:.~duu,.' 
eOvery Act. :of 1976,~0' Sta~:ZT~, .. ~ States to.lregalajt,e"ilt;z:tllLY·~;II"""" u. 

amerided,42 U.S.C. §69.01et'si1q:, '.,~, whO: diS;lPP1~v;. 
United StO.~ Dep,t. ofEnerti1/1£.,.O~iq,al,th·'· .e:i .. ··. '.',,'. 
503 U.S. -' -'.' -.. -',112 ,S.Ct. 1~27, '1632, 
US L.Ed.2d 255 (1992J;_arid. theA,laska .J8ted . frOm '. '. .... '" 
Nation&! Interest Limds Conservation,Act; :ih~ir declSion.:·:·.AccQuntai1ility .is :':_ u .... ,~. 
94' Stat. 2374, 16 U.s.C. §,3101etBeq·,'see~hed ,w.h~ .. due;to.ted~.CI:· lerC. ion,; 
Keno.itzeIndian Tribev. AlaBkI;869 F.2d . elected·Bk.~·officiaIsCamiof .' . 
312, 314 (CA9 1988), celt. deiUed, .491 U.S. ·~ld8nCe. Wiili" tile . viewS. of, the' 
905, 109 S.Cl 3187,105L.Ed.2d695·(19~9). eiectorate iii mattersnoLpre..empted· 

'. '. . "" fed~ re~tion.· .. :~· ~emtt, 88 . 
By either of these two methods, as by hllILL.ReV., at 61-62;. La. Pierre, '.. 

any other periniasible method of encourag- ACcOuntability' in the N atil!nal Politicsl 
ing a State to conform to federal policy. Process-The. Alternative ·to.JudiciliI Re-, 
choices, the residents of the. State retain ". . Re 

' the ultimate decision as to whether or not view of Federalism Issues, 80 Nw.U.L. v. 
the State will comply. If a State's citizens .577, 639-665,(1985). 
view federal policy as sufficiently contrary With these principles iIimipd, we turn to 
to local interests, they may elect to· decline the three challenged provisions of the Low.:.' . 



!Cision tuniS 
>pular. '·,But . 
tdirects. the" 
tate officials 
ic mnpprof: '" 
whodeviS~ 
C'emain iiisii' 
ifications of, 
iSthuS)i,' 

-al coercioll,' '. 
regulate .. in 
,f the .ioCal. 
>-i!mpted . by 
ritt, 88 C0-
re, Political 
,al Political 
Judicial Re- .. 
fw.U.L.Rev. 

,we tum to 
of the Low"" . 

NEW YORK v. U.S. 2425 
Cite .. liZ 5.et. 2408 (1m) 

·\'Level. Radioactive Waste Policy Amend· and state .. powers." . Gregory .v. Ashcroft, 
· ;JI\ents Act of 1985. 501 U.S., at -' , 111 S;Ct., at 2401., "[I)t 
· kP: 

· ~::'.' III 
· ,~,: (10) The parties in this case advance 
'two quite different views of the ·Act. As 
petitioners see it, the Act imposes a re
,quirement directly upon the States that 
·they· regulate in the field of radioactive 
'Waste disposal in order to meet Congress' 
,'mandate that U[ e ]ach State shall be respon· 

'iliblidor providing ... for the disposal of 
:; •. low-level radioactive waste." 42 U.S.c. 
, § '2021c(aX1XA). Petitioners understand 
,this' provision as a direct command from 

··'CoDgress, enforceable independent of the 
. sets .of incentives provided' by the 

:;Responclenits, on the other·hand, read 
prclvis:ion together .with the incentives, 

IlIlU ... "" the Act as affording the States 
sets of choices. According to respon

'dents, the ,Act permits a State to ,choose 
· 'first.between regulating pursuant to feder

-at standards and losing the right to a share 
of the Secretary of. Energy's escrow ac

.' cciunt;'to choose second between regulat
·.Uigpursuant to federal standards and.pro

"~ively losing access to disposal sites in 
· : other :States; ,and to choose third between 
,7regwating pursuant to'federal standards 
., :imd:·taking. title to the waste generated 
,,·Witbin'theState;ReSpondents thus :inter
:i>~t § 2021c(aX1XA), despite. the, statute's. 

.. '. :iISeofthe.:word "shall," to provide no more 
·:than'an opt!on which a State may elect or 

· .~eschew. 
· ;~ The Act could plausibly be understood 

'eitheras a mandate to regulate. or. as. a 
of incentives. Under petitioners' 

,view,however, § 2021c(aX1XA).of the Act 
would clearly "commandeefrl the Jegja1a
tive' processes of the States by diiectly 
compelliDg Ulem to enact and enforce a 
federal regulatory program." Hodel v. 
Virginia Surface Mining & Reclamation 
Aaan., Inc., 452 U.S., at 288, 101 S.Ct., at 
2366. We must reject this interpretation of 
the provision for two reasons. First, such 
an outcome would, to say the least, "upset 
the usual constitutional balance of federal 

is incumbent upon the federal courts to be 
certain of Congress' intent before finding 
that ,federal 'law overrides this. balance," 
ibid. (internal quotation markS ,omitted), 
but the Act's amenability to an' equally 
plausible alternative construction prevents 
us from possessing such certainty. Sec
ond, "where an otherwise acceptable con· 
struction of a statute· would raise serious 
constitutional 'problems, the·Court will con· 
struethe statute· to avoid such problems 
unless such construction is pwnly contrary 
to the intent of Congtess." Edward J. 
DeBartolo . Corp. v. Florida Gulf Coast 
Building cfc Constrnction.Trades Council, 
485 U.s. 568, 576, 108 S.Ct. 1892;1397,99 
L.Ed,2d 645 (1988). ,This. rule of !ltatutory 
construction pushes· us awaYtrOm petition
ers' ,understandirig of·§ 2021c(a)(1)(A) of 
the Act, under which it compels the States 
to regulate . according to Congress', inStruc
tions.· , 

We 'therefore deeune petitioners' invita
tion to conStrue § 2021c(aX1XA), alone and 
inisolation,as ammmand tc)"theSt8tes 
independent. of . the' remainder 'f)f:~. Act. 
Construed .as: a· ... whole, . the Act: comprises 
three sets of .·~incentives"for ,the,$tatesto 
provide for the disposal of low,Ievel radio- : 
active waste·. generated . within "their. :bor- . 
ders. '; We consider' each ·in .turn..;",:.;";" . 

"--A"'," . :.-- " . " . . 

• The'firstset'of mcentives worklnn three 
steps: .. First,' OOn~~ 'has"authoriZed 
Statcis . With . disPosal sitestO'unpose' a sur
Charge onradioactive'\vaste 'received from . 
other States: SecOnd, the Sel!retaryQf~
ergycollects a portion of'this surcba:rge 
and places the money in Im.escrow-account. 
Third, states &chieVinga series of mile
stones receive PortionS of this' fWid. . 

U11 The first of these steps isan,unex
ceptionable exercise. of Congress' power: to : 
authorize the States to ·bUrden . interstate 
commerce. While the Commerce Clause 
has long been understood· to .limit the 
States' ability to discriminate against inter- . 
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state . commerce, see, e.g.,' Wyoming. v. . 
Oklahoma, 502 U.S.·-, -, 112 S.Ct. 
789,: 800, 117 L.Ed.2d 1 (1992); Cooley v. 
Board oj Wardens 'oj PortofPhiladel· 
phia, 12 How. 299, 13 L.Ed. 996 (1851), that 
limit may be lifted, as it has been here,by 
an expression of the "unambiguous intent" 
of Congress.· Wyoming, supra, 502 U.S., 
at --, 112 S.Ct., at 802; Prudential Ins. 
Co.· v. Benjamin, 328 U.S. 408, 427-431, 66 
S.Ct.1142,1153-1156, 90 L.Ed. 1342 (1946). 
Whether or not the States would be' permit· 
ted to burden the interstate transport of 
low level radioactive. waste in the absence 
of Congress' approval, the States can clear
ly do so with Congress' approval,whichis 
what the Act gives them. 

. The ·second step, the Secretary's collec
tion of·a percentage of the surcharge, isino 
more than -s ·federal·· taxon' interstate com· 
merce, which Petitioners do not claim to be 
an invalid exercise of either Congress' com· 
merceor taxing power. Cf. United States 
v. Sanchez, 340 U.s. 42, 44-45, 71 S.Ct. 
108,·110,.95 L.Ed. 47(1950); Sterl)ard Ma
c!I~ne. Co. v,. pavis,.301 U.s.~, ~~--583, 
57 S.Ct.,883,-~,,81 L.Ed. 1~9(1937). ". .". -. . . ". . . '" "." 

··[121': Thethinhtep isa cionditionalexer.. 
cise<;of "'CongresS' ';authority " imder' the 
SpendiDg <:lause:Corigresshlis 'placed'1:on
ditions:-the ';·;aclrlevement of . the ;miIe
stone&-on ;the' rl!ceipt,·of "federal fundS. 
Petitioners',do 'not, contend that.Co.ilgre8s 
h8.s . exceeded its authority in any of the 
four. respects our. cases have .. identified. 
see generaIly.Sou~ DakOtav.Dole, '483 
U.s.; at. 207"':208,' ,107 S.Ct., :at. 2796. The· 
~ndiiure is ~or the, gene~ welfare; He'·' 
venng".,DaVii,301 U.s. 619, 640.,641, 57 
S.Ct. 904, 908, 81 L.Ed. 1307, '(1937); the 
States are 'required to use the money they 
reCeive for the purpose of assuring the 
safe disPosal of l'I1-dioactiv~' ",ute. 42 
U.s. C .. § 2021e(d)(2)(E). The conditions im· 
posed are unambiguous,- Pennhurst State 
ScJwoland Hospital v .. Halderman, 451 
U.s.,. at -17,101 S.Ct., at 1540; the Act 
informs the States exactly what they must 
do and by when they must do it in order to 
obtain a share of the escrow account. The 

conditions imposed are reasonably rel:ateilL: 
to the purpose of the expenditure, MaSSa_;:' 
chusetts v. United States, 435 U.S., at 
98 S.Ct., at 1164; both the conditions 
the payments embody .Congress' efforts 
address the pressing problem of radioactive .' 
waste disposal. . Finally, petitioners do: not . 
claim· that the conditions imposed by the .' 
Act violate any independent constitutioiuiJ 
prohibition; Lawrence County. v. Le4d,-;" 
Deadwood School Dist., 469 U,S, 256,269:r-
270, 105 S.Ct. 695, 702-703,,83 L.Ed.2d.6!lli 
(1985). 

Petitioners contend nevertheless·tluit'the'· 
form of these expenditures removes them 
from the scope of Congiess'.' spending pow~ . 
er. Petitioners ~mphasize the Act's : iiFo . 
struction .to:the· Secretary of 'Energy':tii" 
"deposit all funds received m' aspeciales; 
crow' account.: "The funds'· so 'deposited 
shall not "be the property .of the United 
States." 42 U.S.C.§2021e(d)(2)(A). Pea, 
tionersargue that. because the"moneyco!-,; 
lected and redisbursedto the States is kept' 
in· anaceount :separate from the general 
treasury, because·the·.SeCretaryholds,the I 
funds· only. as '.!l trustee;: and. because the. 
States· themselves are largely able to ,COl}-' . 
trol whether they ,will pay Bito the eacroW .. ' 
account. or receive a share,· the Act· ~'in;lIo 
manner calls. foi-the spending-of fedelal, 
funds."..~ReplyBrief.for Petitioner. State of .': 
.New "York :6.' . , ... :. '.; " e: .:; ".'. :::.:.._ : :.;;.~:., 
'. The Coustitutioiis' grant to 'Congreu'of 

the' authority to"'paytJie Debts· and:p~ 
vide for the· ... general Welfare" has 'nev-: . 
er,' ,ho.wever; "~n' thought to mandate a .. ' 
·.particular. form of accounting •. :A . great 
deal of federal spenmng .comes·from segre
gated trustfundscoIlected and sPent,for;a. 
particular purpose •.. ·See, e.g .. , 23 u.s.c. 
§ 118 (Highway: Trnst·Fund); . 42 .U.S.c. 
§ 401(a). (Federal OId.,.Age and SurVivors 
Insurance Trust F'Jind);42 U.S.C. § Ml1(b) 
(Federal Disability Insurance. Trust FUnd); 
.42 U.S.C. § 1395£ (Federal.Supplementary 
Medical Insurance' -Trust· . Fund). . The 
Spending Clause h'as never. been construed 
to deprive Congress of the· power to struc
ture federal spending in this manner ... p~ti-

tior. 
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'tioners'· argument regarding the States' 
.' ability to determine the escrow account's 

income and disbursements ignores the fact 
'. that Congress specifically provided the 
, States. with this ability as a. method of 
encouraging the States to regulate accord
ing to the federal plan. That the States 

· iire able .to choose whether they will receive 
· federsl funds does not make the resulting 
~nditures any less federal; indeed, the 
iocation of such .choice in the States is an 
iilberent . element in any conditional aer
pse 4)f Congress' spending power. . 

· ~':TheAet's filst set of incentives, in which 
cCinifesshas conditioned'grants to· the 
states upon the Ststes' attainment of 'a 
jijnes of milestones,is thus well within the 
ilitl~ority of Congress under·the Commerce 

Spendillg Clauses. 'Because' the first 
of incentives iSsup~rted by affinria-

· 'ave cOniltitiltionalgrimts of power to Cori-
· l!feSs, it is not inconsistent ,with the Tenth 

i\iriendment. ' ., 
· ·'h:' .~ . .'. 

.s" ... ,>·B : 
-i"(13) In' the: 'second set· of" incentives, 
Congress' has authorized States and region
il'eomJ;aetsWith disposalslt.es gradUally to 

· ~e,t]I(eeOst.ofacceiiil'to the sites,1!.Dd 
lli"iiil.:i'o deiJ.y·8eeess"altOgether, torildioac:. 
tive~viiiStegenerated' inStates tha:t do' not 

· liieet',federaI desdliiies:: Ail a siinple regU
Iation;, this proVision would be within the 
power'ofCongresli to:s;uthorize'theStates 
to1CJ disCrimibate, against: interstate' com

'" meree.,' See 'NorlheiuJtBa1l.COrp,· Inc. v_ 
Board 01 Govenwrs,. Fed. ResenJ6SlIstem, 
172U.8.159,,174-175, 105 S.Ct. 2545, 2554, 
86 L.Ed.2d 112 (1985). Where federal reg
.uIation :of private ac:tivity,is,within the 
scope ·.of· the Commerce' Clause, we have 
'recoglUzed the ability of Congress to offer 
ststes the choice of regulating that activity 
according to federal standards or having 
stste law p~mpted by federal regulation. 
See Hodel v. Virginia Surlace Mining & 
Reclamation A88ociation, 452 U.S., at 288, 
101 S.Ct., at 2366; FERC v. Mississippi, 
456 U.S., at 764-765, 102 S.Ct., at 2140. 

This is the choice presented to nonsited 
States .by the ,Act's second set of incen
tives: States may either regulate the, dis
posal of radioactive waste according to fed
eralstandards by attaining local or region
al self-sufficiency, or their residents who 
produce radioactive waste will be subject to 
federal regulation authorizing sited States 
and regions to deny access to their disposal 
sites. '. The affected States are not com
pelled by Congress to regulate; because 
any burden caused by a State's refusal to 
regulate will fall on those who generate 
waste and find no outlet for its diSposal, 
rather than on ,the State as a sovereign. A 
State whose citizens do not wish it to attain 
the Act's' milestones may devote its atten
tion and its resources to iSsues its citiZens 
deem more worthy;,' the clioice remiUns at 
all times . with' the residents-of. the ,state, 
not., with Congress., The State need not 
expend any fultds, or participate in. any 
federa1 program; if local residents do not 
view such expenditures or participation as 
worthwhile:; Cf. Hodel, suPra, 452 U.S., 'at 
288,101 S.Ct., at 2366. Nor must the state 
abandon' the. field if it does not accede to 
fecJei.aI d.ireciion{the state' maycontiiiue 
t.ore~te' the generation and dispasaI"'of 
~~e'wasie in a'ny:manner itsCitizeIiS 
'!iee'!iC"": ";<'," ...... ::: '; " ','-~:;'.';':' 

i., The ,-Aet'~ S~nd'B~t" of, ii1cen~~es:tIiuS 
, repl:eBentsa ,.conditional; ~.,of;CoIt 

gress' CQmmerce. po:w:er,along tlie lines of 
those, we have held:to, be within Congress' 
authoriiy. Ail a .~uit, the second SElt;.of 
incentives does, not, intrp.de on' the . BOV!ll'" 

eignty reserved to the ~tatei by the Tenth 
Amendment. 

. . 
.. .,. . .. ~ -<.~! 

C 
(14) .Tbetake title proviSion is of:a ,dif

ferentcharac:ter. ··This third sO-ealled "in
centive" offers States; as 1!.D alternative to 
regulating purauant to CoIigt:eSs'direction. 
the option of taking title· to and possejlsion 
of the low level radi<iac1ive :waste generat
ed within their borders and becoming liabie . 
for all danlages waste generatorS suffer as 
a result of the States' failure to do so 
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promptly. In this provision, Congress has 
crossed the line distinguishing encourage
ment from ,coercion. 

, ' 

'U5] We must initially reject respon
dents' suggestion' that, 'beeliuse the take 
title' proVision will not take effect until 
Jaiiiiary i, l!i96, , petitioners' challenge 
thereto is Unripe. It takes many years to 
develop a new disposal site. All ' parties 
agree that New York must take action now 
in order to avoid the take title provision's 
consequences, and no party suggests that 
the State's waste' generators ,,' WIll have 
eeas~p~uclng waste by 1996. The is
sue is thus ripe for review; Cf.Pacijic 
Gas & El6c. Co. v. State Enerrfy Resources 
Consmatwn and DeVeLOpment Comm 'n, 
461 U.S. 190, 201,103 S:Ct.1'713,1721, 75 
L.Ed.2d 752 (1983); Regional Rail Reorga
nization Act Cases, 419 u.s. 102,144-145, 
95 S:Ct. 335, 359, 42 L:Ed.2d 320 (1974). 

",The' take title .. pro~ion offe~ state 
~overnmentsa "choice", of. either acCepting 
ownershippf waSte or regulating ,accOrding 
!ii, the )n~tru4:ti0iis or, C9ngress., Resp'on
clel!ts do not c:1aiin ,t1ui.t, ~e Constitution 
woUld authorize 'COngress: to ~pose~ither 
option aliji' ,rreestanding iiiqUirement.'-' On 
~~e: i#iJ;'~llf;:d9¥IBtitUticin, ',~oUJa -~ot'Pe~ 
initCOngress simplY to traJiSfer radioactive 
waste from generators to state goVern
inents. 'SuCh i 'a 'foreed' transfer' StatidiBg , '" . . - , 
alone, woUld 'in,' principle: be 'no 'different 
thaD-a eriDgiessioIiiillY'Coiiipelled' subsidy 
from'-;'state"'govemments' to ,radioactive 
waste produCerli, The same is tnie of the' 
proviSion': requirin'gthe ,States to become 

, liable' for' the generators' da:niages. Stand
mil' alone, this provision would be indistin-
guishable from an Act of Congress direct
ing the States to assume the liabilities of 
certain state residents.' Either tYpe of fed
eral action would, "commandeer" ' state 
governments into the service of federal 
regulatory purposes, and would' for this 
reason' be inconsistent with the COnstitu
tion's division of authority- between federal 
and state governments. On the other 
hand, the second alternative held out to 
state governments-regulating pursuant to 

Because an instruction to state go'~I!1'1~ 
mentsto ,take title to waste, 
alone,'wou!d be beyond the authOlity 
COngreSs; and because' a ' direct 
regulate, standing alone, would also be 
yond the authority-of Congress; it folloWs, 
that Congress Iaeks the pow~r to offerth~ 
States a choice "between ,the two. ' 
the' first ,two' sets of incentives, Ul~'o<tlute 
title incentive does not represent the 
tiona! exercise of any ,congressional P9~~ 
enumerated,in '~e ,Constitution., ,In this 
provision, Congress has not' held out 'the ' 
threat of exercising its spending Pow~rjjr ' 
itS commerce. po~er; ,:ithas inStead }uiid , 
out the threat, should the states not,n!~: ,,' 
late according to one federal instruction, of ,:,' 
simply forcing the States to submit to an
other' federal 'instruction. A choice be-, 
tween ,two uiiconstit!l#ona1ly, c:oel'l;ive 
1a~1J' ,teehniq1l.es,is :Ilo,cli()i~ at, I al,L,:,EitheJ j; 
way; .~~t.he;Acteommandei!I:s,the,' l~ ~gi!~Ji.j~ 
processes ~Hlie',~~t;es iliy'~y,.C9mm- ' ' 
ling t1ielA to ,~' !an4,eDforce, ,a 'fe4~ 
regulatory' pro~ 't·n04ek"v.",' Virpi~ia', 
Surface: Mining' &,,flt;Cla.,,;.a,tion ,~, '" 
Inc., . suPra; ,452 . U.s.; at :288",101: S;Ct.j,l!~ ,', 
2366;'8.Il' ou.t,eomethat has:never"been"~,, 
,deI'l!toodtollil',wi~,the. ;I!-ut,hority, . -
fetTed upon CongIi!ss.by.,th!! ,,', ' 

", 'ReSPondenta'emphasizethe'ladtude'v 
en to. the StateS"tOiiiiplenient Congresi 
plan; The 'Act enables the States to regn. 
late pursuant to'Congress' 'instructioruFin ' , 
any number of different ways. States may 
avoid taking title by contracting with, sited 
regional compacts, by building a disPosal 
site alone or' as p~ of a -compact, 'Or by 
permitting private,parties to build'a dispos
.al site. States that host',sitesmay emplQy 
a wide range of designs and disposal meth
ods, subject only to broad federal regula
tory limits. This line' of reasoning,' how-

"eirt 
tiv' 
'to 
-tIle 
·rot) 

un 
cit 
op 
isl: 
vil 
siC 
in] 
ty 
!ir 
st 
by 

. ,-:. 

ti' 
, -9-

t 
{' 

c 
i' 
f 

" 



gte. 
authority' 

~ect order to . 
Id also be he:. 
ss, it followS .. 
r to offer the 
two. Unlike' 
'es, the ,take 
mt the condi: . 
sional· powez; • 
on. In' ibiS :' 
held out the .: 

. . ... 
ng power or 
instead heid 
:es not reiu: . 
:struetion, of 
ubmit to an- '. . 

choice be- . 
>erclve regu· .' 
tall.. Either . 
e 1~l&tive 
ctIy com~~ 
:e a federal 
~". Virgin~ 
!ion AA:'" 

~" .. , 
OlS.Ct.jat 
er beenw;.. 
hority ~~ 
onstitution. 

ltitude giv· 
Congress' 

es to regu. 
ructionS in . 
States may 
with,sited 
a 'dispossl 
,act, or by 
d a dispos· 
ayemploy 
osal meth· 
111 regula· 
ling, how· 

NEW YORK v. U.S. 
Cit ... 112 S.Ct. 2408 (1992) 

2429 

government's responsibility toreprese'nt 
and be ·accountable to· the citizens .ofthe 
State. See, e.g., EEOC v. -Wyoming, 460 
U.S., at 242, n. 17, 103S.Ct., atl063; n. 17; 
Transportation Union .,j;·Long Island R. 
Co., .455 U.S., at 684, n. 9,' '102 S.Ct., at 

~i~~~~~~~~~~~!~~~1354; NationalLeiJ.gue 0/ Cities v. Usery, 
426 U.S., at 853, 96 S.Ct., at 2475.. The 
Court has more recently departed fromtlhis 

Whether one approach. See, e.g., South Carolina v. 
:Views . take as lying out- Baker, 485 U.S., at 512-518, 108 S.Ct., at 
"side 'Congress'enumerated powers, or as 1361; Garcia v. San Antonio Metropoli
'D:ifringing upon the core of state sovereign- tan Transit AuthOrity, 469 U.S., at 556-
. ty 'reserVed by the Tenth' Amendment, the 557, 105 S.Ct., at 1020 .. But Whether arnot 
proVision' is . inconsiStent with the federal a' particularly strong fed~interest' en-
atmcture" of oUr-GOvernment established abIes Congress to,briIiit state govemmentS 

,bt'the Constitution; . within the orbit of generally applicable/ed-
-? ",'."" ':. '. . eral regulation, rig Member' of the' Com 

t,,,.,~~<c ,:~, ..... '. IV .. 
! '-·ReSpondents.' raise a number of objee
,dons to this understanding of the limits of 'cOngreSs' power .. ' .' ... ' ' . 
"'1':.,. .: .. 

.: . 
A 

. ,::~ The United States proposes three alter
. :JiatlVeviews of· the constitutional line sepa

. ~tating stateand.'federal,authority .. While 
'each lview '~~cedes,that',Congress 'general
·'ly:.may,not.compeLstate',govemments to 
'reguI9.t.e .purs~tto federal direction, .each 

. purportsto:finda'limiteddoinain,in which 
'auch'cOercion:ispermitte'dby, .the Constitu-

~o[i~~',::~;,,:,~~·:,,~:~~~ ... ~~ 
'iJiat'the 'Cbristituiioll'liprohibitwn 'Of cOn
glessionar.direCtivestoiitilie 'governments 
ciUi be overCome wl1ereihe federaI uiteteSt 
is sufficlentlyiDiportant to justify state 
aubl!liSsiOn. This ~ent Contains a ker
nel oittUth: In deteriDiniIig whether. the 
Tenth Amendment limits the ability of COn
gress·to subject state governments to gen
erally applicable laws, the Court has in 
some Cases' stated' that it will evaluate the 
strength of federal interests in light of the 
degree to which such laws would prevent 
the State from functionirig as a sovereign; 
that is, the extent to which such generally 
applicable laws would . impede a state 

has ever suggeSted that sueha·-fede'ral 
interest would enable Conp 'to cxim
end a state· government to. enactttate 
regulation. No matter how powerliilffi'e 
federaJ interest involved;' the Constitution 
simPly .does: not tim Congress $he Auth0rj= 
tv to require the StateS to iegulate; "'TIle 
Constitution instead ·giyesCongress·theau- . 
.t!!ority to regulate matters direCtly and to . 
pr;;;;tmmt' oontrary state' :re(tiIation.·\':·Whei-e 
a federaJiriteiesfjS'li?ffici~ '#~iW .' 
canse CongresstolegJ!llate; it·must d01 so 
diredJIi' it may riot e6nserlpt state ,gofern- , 
m~~ ~ ' .. its, ~ ~~~~~",'~~',~::: ~:~i .. ~.~.;:~.: .. ~ .. :~~ ~:'.::;~,:~:.::: 

Second, the United 'Statell.'a,rgUes .. th&~ . 
the Con&titUtiil1i dQe8, 'in,)iiOcil!" Cirl:Um- . 
stances, 'I>eniiit fed~ .~~ 'tO~:"8);tit,e 
governments; ·V:8.ri01lB'ca8~~·cited for 
thispropOsitioo; bulno.ne'.supPOrt it,:SOi#~, 
of thesec:aseS discUSlHhe'well established' 
power of Coil~ to'pasi&.Wii: eDfore.& 
able in' state cxiurt.S. See Testa v. Klitt;·S30 
U.8.886, 67 S.Ct. 810; 91 tiEd. 967 (1947); 
Palmore v. "UnitiJd states; 411' U.S; 389; 
402, 93 S.Ct. '1670; 1678,36 .L.Ed.2d 342 
(1973); see' also' MO+uloii. v. New York, 
N.H. & H.R .. Co;; 223U.S.1,57,32:S.Ct. 
169, 178, 56 L.Ed. 327 (1912i; . Claflin·,;. 
Houseman, 93 U;S .. 130; Ui6-137 (1876). 
These eases irivolve no more than an appli
cation of the Supremacy Clause's provision 
that federal law "shall'be the supreme Law 
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of the Land:' enforceable in every State. . In sum, the cases: relied upon; by." .. 
More to the point, all involve congressional United ·States hold only that federal 

regulation of .individuals, not congressional ~ie~nifo~r~ce!a~b~le~~inS~ta~te~co~. u~rt~sa~n~d~tha;t;~§ requirements that States regulate. .Feder-
al statutes enforceable in state courts do, 
in a sense, direct state judges to enforce. 
them, but this sort of federal "direction" of 
state judges is mandated by the text of the 
Supremacy Clause .. No comparable consti- Third, the' United States, .suppo~;py· 

. tutional' provision authorizes. Congress to the three sited regional compacts asa'rl:~·.' 
command state legislatures to legislate. argues that the Constitution envisions, a: 

Additional cases cited by the United role' for Con~s asan,arbit;erof. in~ 
'. state disputes. The United StateS observes' States discuss' the :noWer of federal courts . " . . ... a 

------- -- --- -- ----. ---- that federal courts,.and.this Court inpar-,': in aiDer state officials· to comnly with fed.. . . . " .. '. _.' 
- ---- -- ----- - ------ -.- -- ticular, have frequently resolved.conflil:ta. eral 1;UV . See Pti.erlo Rico' v. Branstad, . '.. -< . 

483 U.s. 219, 228, 107 S.Ct. 2802,2808, 97 ~c:anz,;:~3U~:'-.. 6.-U.\I~t~~.:. 
L.Ed.2d 187(1987);. Washington v. WaSh- 117 L.Ed.2d 239 (i992); Wyoming v. Olda-' 
ingtmr. State Comm.emal Pcissenger Fish· S· C 

. . kama, 602 U.S.~. 112 . t.. 789, 
ing VesselAisn., «8U.S .. 658, 695,99 L.Ed.2d 1 (1992)~ Many of dislP~b~ 
S.at. 8055;' 3079, 61. L.&t2d .82S (1979); have involved the81l6Cation . 
Rli1Wis v. (iityo/ MU~ukee, 406 u.s. in, soWs ainong the states;' ac' ategolT P 
10&-108, 92 .S.Ct. 1885, 1394-c-lS95,. 81 haps broad enough to encompass . 
r...Ed.2d .. 712 . (1972);, see &150 c.OOper v. cation of scarce disposal space for radiaac. 
Aaron; 8Ssu.s. 1, 18-19, 78 S_Ct. 1401, tive waste. See, 6.g., Colorado v.NBVI. 
14io,.s;L.M2d 6 (i95s); Brcn.un v. Board Me:nco~"469' U.S. 176, "lOS S.Ct.689/74· 
oj Ed., S.49 U.S. 294,300,76 S.ot: 768,756, L.Ed.2d 848(19~);;:.4rizoMv, California, 
99,LEd.lQs?(i~55); .Ez pa~' ~oung, 209 873 U.S. 646, 88·S.Ct; 1468,'10 LEd.2d 
,U;Si;;~2JI,.~§5,-l66,;28·'~·~A41, .. 452 .. : 62 (1968) ... The'·.United State8'suggeiJta'thaHf .. : 
LEd. 7,l,4:(1908),'a~Ii~we.v4!l",the ~ the Court ·may.:resolve·sueh'interstate ,diIj.;., 
oft1le.,Col1l!titution pIain1y confers.this au- putes; ·'CongreSs·iUri' surely' dO'Lthe,.'same . 
thority' on the federal CoJl1"!:8,.the'judicia1 Under the CominerceCIaus'e;:i;Th4H-egionai .. 
~!lwer':,~t whieh:~'shan extend to all Cases, compacts suppon;,thi8'arguuient with"a:aer' .: 

. in Law anci EqUitY, arii;mgunder. thiS Con- ies of quotations from The Federalist. tuid . 
~titUtion,:(andliheLaws 'of: the United other . co#temporap~uiJ documents, ,~hieh .' 
States,·:_;; .[andlto.ControversiesbetWeen . ". .... .. . . . . .'. .'th·· 'e' ·co" mp8cts. .. ' ·conten. '.' ".d. 'de .. m." ons. .'trate .. tha:. -to tho .e, 
two .or more states; [and] betWeen a state . Framers.established .a'stiiiiii(natioiiaIleg~ 
.' .. .. . . . . '" isIi.';-:';':'fcir,tIie:p··l;~.ofresolViiig.tDdif .. 
imci;CitizeD8,of another' State."., U.s.' dis·~··p""ui.;''1'~ ' .. am·'····o:n·g··.·. -'.thre-:--... '·""ta·· 'i.~~·.···' .. ·.;,:.n·.e·f· , ... :~.·o.r. CODs.:'.~~·Arl:i.ri, §.:i.·:"De.'CopatjtntjpD mn- fA2I ~.WlI D .1.1 

. '.: Mo'un' tam LOw' . '::'Level "Raai08CtiVe 
tajp' po anaJgg01J8 grant Of "8_11thnriQr to W~te' 'Co' 'm"pact' ·e·.t· '.aI. .. 'as" .A' ·m':_· .. ri.;._ ... ~,.. '.b "I"'!',· . _;', Congress. 'Moreover; the, ;Supremacy ..... _ • ..., ... _ 
Clause makes federal law paramount ove~ and IL ~6.·.>'''.··;.>; ,.'\:.,.:: ". :-,,;~: 
the contrary positions of state officials; the While the· Framers::.no.doubt.,endowefi 
power of federal courts to. enforce federal Congress with the power. to regulate .in~ 
law thus presupposes some authority. to state commerce in orde~.to. avoid .. further 
order state officials to comply. ,'. See Puerto instances of the .h!te:rstat.e. traaedisp'utes 
Rico v. Branstad, supra, ·483 U.S., at 227- that .were common' under the .Articles of 
228, 107 S.Ct., at 2808 (overruling Ken- Confederation, the Framers.did not intend. 
tucky v. Dennison, 24 How. 66, 16 L.Ed. that Congress should exercise that power 
717 (1861». through the mechanism .of mandating state 
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regulation;· The Constitution established 
Congress. as "a superintending authority 
over ... the' reciprocal trade'.' . among the 
States; The Federalist No. 42, p. 268 (C. 
,ROssiter· ed.· 1961), by. empowering' Con
gress to regulate that trade directly, not by 
authorizing Congress to issue trade-related 
orders to state governinents; As Madison 
and 'Hamilton explained, "a sovereignty 
over sovereigns, . a 'government over 
governments, a . legislation for communi
ties, as' contradistinguished from individu
als, as it is a solecism in theory, so in 
practice it is subversive of the order and 
~ends of civil, polity." Id., No. 20, p. 138. 

:,.' ,' ... B 
. [17] The sited. State :respondents .focus 

their attention on the proceas by which the 
Act was formulated:·· They correctly ob-

. serve that public officials representing . the 
. State of New York lent theirilupport to the 

'Act:s .enactment. ·A Deputy. Commissioner 
oL·the. State's Energy.· Office' testified. in 
·favoro!. the Act. See l~w,..Level Waste 
Legislation:: Hear.ings.on .H;R. :862, H.R. 
.1046,,:H.R. 1083; and H;R. 1267 before the 

. Subcommittee· on: Energy .and ,the .Environ
~t of:.the.HouseCoinm.:.on Interior 'and 
bsular. 'Affairs; ,99th.Cong., ::lst!·Sess. '97-
S8;;d~199:(1985),(testimony. of :Charles 
~uini1)'" .. Senator. Moynihan; of .. New: 'York 
spoke in :Support oftiJe 'Act,on the floor of 
the,'Senate;, ;,13hCong.Rec.,S8423 (1985).' 
Respondents. note that the Act .embodies ,a 
.bargain.-,iunong "the. sited .. and' .unsited 
.~~~,.a.~mp~m.iSe ~;~¥~Jie~York 
~}" :~g participan~ and from which 
~ew:~ork.has reapedmuCh,:benefit..Re
spoildi!ntSthen .pose what a:p~ at first 
to· hti .. a •. troubling· ~question:' How. Can . a 
IederaIstatute. be. found ~ . uncousiitution
iii i¢ringement of State soyoereignty when 
~t&te . !>fficials . cOW)eDtedto the statute's 
enactment? 

.; . U8] The answer follows from an under
standing .·of the fundamental purpose 
served by our Government's federal struc
ture. The Constitution does not protect the 
sovereignty of States for the benefit of ·the 

States or_ state governments· as· abstract 
political entities, or even for the benefit of 
the public officialsgoveming the States. 
To .the contrary, the Constitution- divides 
authority between federal and .. state 
governments for·the protection of.individ.u
als. State BOvereignty. is not just an end in 
itself: "Rather, federalism secures'to cili-. 
zens the .liberties that derive from the dif
fusion, of sovereign power." Coleman v. 
Thompson, SOl U.S. -. -, -'-" Pl S.Ct. 
2546,2570,' 115 L.Ed.2d 640 .. (1991) 
(BLACKMUN, J.,dissenting). "Just as the 
separation and independence of the coor
dinate . Branches of the Federal Govern
ment serves to prevent the accU:mulation of 
excessive power in anyone Branch, .... a 
healthy: . balance' of power bet;weeJithe 
.States and the Federal.Goverill~llnt, will 
reduce .the risk .of tyranny and abuse ·from 
either front." ... Gregory· V" Aahcr'oft, . SOl 
U.s., at-. -, 111 s.Ct., at 2400 .(1991)" See 
The Federalist No. 51, p. 323.. .... .' 

[19, 20] .. Where Coilgress exceeds its' au
thority relative to the States, thereforE!; the 
deParture from tlieconstitutiorlai· plaD Can
not be ratified by . tlie.· .. conlililit"::of'state 
9ificiaIs~' An'.an&16gy to the' separatioiFiif 
powera.em.0rig the :Bnmches of 'tIie;red~ 
. Government' clarifieli . tliiii·POirit. .\ .. The 'COil
stituti6n's'diVisioJi 'of ':pOwer 'Iam~ng-';the 
three 'BninCheiii.jS' 'vioIated"where Ii one' 
Branch :iri~es 'the~tory.:'o(;imotlier, 
whether'· or " .. riot: the :iencroaChed;uiK>D 
~ranch' ~pproveii :·theeiicrOaehmeiit.".: In 
BUi:k.zey:"'.ValeO,424 U.s. 1,118-137,"96 
S.Ot. 612, .68~1;46 ·L.Ed.2d659 (1976), 
for inStance, tbe.COuii held that ·the COli-: 
greSs . had iufriilged.theptesident's ·'ap. 
Pointment pOwer:'despite the f8ctthat the 
President himself had manifested his con
sent to the statute that caused:the infringe
ment by signing 'it into law .. See Natio1ia.l 
League of Cities. v. Usery, 426 U.S., ·at 842, 
n. 12, 96 S.Ct.; at 2469 n. 12.. In INS ti. 
Chadha, 462 U.S. 919,944-959,103 S~Ct.: . 
2764. 2780-2788.77 L.Ed.2d 317(1988), we 
held that the legislative veto Violated the 
constitutional requirement that legislation 
be presented to the President; despite Pres-

\ 
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idents' approval of hundreds of statutes 
containing a legislative veto provision. See 
id., at 944-945; 103 S.Ct.; at 2781. The 
cOristitutional authority of Congress. cannot 
be expanded by the "consent" of. 'the gov
ernmental unit whose 'domain is thereby 
narrowed, ,whether that unit is the Execu
tive Branch or the States. 

State officials thus cannot consent to the 
enlargement of the powers of Congress 
beyond those enumerated in the Constitu
tion. Indeed, the facts of thiS case raise 
the possibility· that powerful incentives 
might lead both federal and state officials 
to view departures' 'from the federal struc
ture to be in their personal interests: Most 
citizens recognize the need for radioactive 
waste disposal sites, but few want siteS 
'near their homes.: . :As a result, whIle it 
would be well within the authority of either 
federal or"state officialS· to choose where 
the disposalriites will be, it is likely to be in 

. the political iritereat of each inilividuaI offi
cial to avoid ~irig :held accountable to the 
voters for .the choice of ,location .. · ,If 'a. fed
SraI official is JaCed with the alternatives 
o~.ch~ing. ·a:)oca~on·. or. c!ireetini ~e 
States: to ,do.,it" the4fficialmay . well prefer 
J.he latter, '~ ain~'!)f, iliiftuig re8pc)osi
bility.for the eventual decision. '" if -a state 
.official is faced With th~·same~et~f~ter. 
n&tiv~oosmg~ lOcation o~w.;vfugCon-
irest!.direct .the.choice .of a .Iocation-;-othe 
st,ate'()ff!~may &lsop~fer the latta:: as 
it may permit .. the avoidance of, personal 
-respOnsibilitY .. The jnterests ofpubiico.ffi
ciaIs thus. may iioieoiIicide ,With 'theCOnsti
iUtioD'siIiteriO:V~entaI' allocation:: of ,au-. 
~ority.:, ,Where stat.eofficiaIS 'p~i-(:tO 
submit to 'the direction ofCongn;&8 in thiS 
manner, ,fedenilism is hiU-dly being :ad
vanced.,· .. ,... . 

[21,22) , Nor does :theState's prior. sup
port for the Act estop it from ass~rting the 
Act's unconstitutionillity .... While ~York . 
has received the· benefit of the Act in the 
form of a few more years of access to 
disposal sites in other States, New York' 
has never joined a regional radioactive 
waste compact. A:ny estoppel implications 

that might flow from membership ina 
pact, see West . Virginia .ex reL U1/'erc,h 

Sims, 341U.S.·22, 3lh36;' 71 S.Ct. 
95 L.Ed. 713 (1951). (Jackson, J., con!CUi\:' 
ring), ; thus· do. not concern' us 
fact that the Act, like much federallegisIa;"i 
tion, embodies. a compromise among, 
States does not elevate the Act (or 
antecedent discussions among repres,!!nb,_, 
tives of the. States) to the 
interstate agreement requiring· CoI~greSs' 
approval under the. Compact ChiUS'e. 
Holmes v .. Jennison, 14 Pet. 540, 
L.Ed. 579 (1840) (plurality opiIlion:). "~:'hat:a 
party collaborated with others'in see'kin:g; 
legislation has never been understoOd 
estop the party from' challenging that 
Iation in subsequent litigation.·; .. 

': ~ ": ", . .:' -, .. ' ...... : -... . 
'v,o 

[23); ; . Petitioners :alio COlltelld ::tlui~tJ1;he'.i 
Act is inconsistent with ·the Colnstitu:tiOII~iJ', 
Guai'anteeClause,which directs the 
States to '.' guarailtee. to oeverY -State ,in ,this . 
Union a RepubliCan.Form of Govemm.ent.',' 
U:S: Const.,Art: ,IV,§. 4.-" Because' we lmvii ' .. 

. found the take ,title proviSion of. the':,Act .' 
irreconcilable':Wi~ 1;hepoweradelegatecUo . 
Congress I by;;the" Constitution;,and , henCe 
with the Terith Amendment's' reliervationib' 
the States of'~08e:powei8iilotdeleg&.ted:t.O . 
the . Fede'ral : Government, we·need omf* 
dress the . applic&bility ,'of;_the.JG~tee· 
Clauiie ·to·:the :Acit's,'Otherf~two'cl1alfenged 
proVisions: "?.' ::.~:.::._~.;::.~' -,,',;v.1

:" (~:.:~.:~ •• :I~~~"':::~). . 

:·"W.e'8p~tiie ~e WitIi"some'triipf 
dation;' becil.1isii'tiii! GU&rimtee'PlauaehiiB 
heen an'in#equent·· basisf9r!:litigatiil~ 
tlir9ugliout 'oUr 'liist,ory;"" IIi "inOst ," of" tlie 
cases in '\vhlcli' the Court haSbeeri aakedtO 
apply the"Clause;,the 'Comthiis found ,the' 
cIiUuiS presented to be nonjusticiab1e under 
the "pOlitic81 question" doctriile>:' See,- e.g.; 
City 0/ RiJm.ev,Unitid States, 446 "U;S. 
156, 182, n. 17, 100 S.q;.lli~8, 1564;n. 17, 
64 L.Ed.2d -llS'.{1980) (challenge: to '. the . 
preclearance reqUirements of the Voting' 
Rights Act); Btiker v .. CarT, 869 U.S. 186, . 
218-229, 82 S.Ct. 691, 710-716, 7 L.Ed.2d 
663 (1962) (challenge to apportionment of 
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, " ,state legislative, districts); Pacific States the Guarantee Clause are nonjusticiable"). 
TeL'&; TeL Co.v. Oregon,< 223 U.S. 118, Contemporary commentators have likewise 
-14(}-151, 32 S.Ct. 224, 227-231, 56 L.Ed. suggested that courts should addresstlie 
S7HI912) (challenge to initiative and refer. merits of such claims, at least in some 
,en' dum provisions' of state constitution). '. ta S L Triibe Am . 

!ir:The view that the Guarantee Clause im
plicates only nonjusticiable political ques~ 
tions has its origin in Luther v. Borden, 7 
How. 1, 12 L.Ed. 581 (1849), in which the 

, Coilrt was asked. to decide, in the wake of 
Don's Rebellion, which of two 'rival 
govemments was the legitimate govem
ment of Rhode Island. The Court held that 
:I!jtrests With Congress,'~ not the judiciary, 
!'to"decide'what govemment is the estab
lishedone in'a State;" , Id., at 42. Over the 
following century, this limited holding me

'tamoi-phosed into, the sweeping aasertion 
that ~'[ v]ioiation of the great guaranty of a 
republican form of,' govemment in States 
6mnot be challenged in the'courts." Cole
grove v: Green,: 328 U.s: 549; 556, 66 S.Ct. 
1198, ,1201, 90 L.Ed. 1432 (1946) (plurality 
opinion). 

:,"Thisview has not always been accepted. 
tn"'agroup: I?fcases 'decided before the 
boldiiig' of Luther waseleVilted into a gen

" elai:rli.le.' of nonjusticiabilitY.' 'the Court ad
~ed the rilliriti!ofclaimilfciwided on the 
Gu:&rant-.ee'CtaiiSe' Without' any 'suggesticni 
trud"the' 'claimS: were' not' :ju.stici8ble.' see 
'irUSifi.z.owrey,''199'U.S/233; 239,-26 S.Ct. 
27':'29" 5O'L.E<L 167 '(1905)· Fo ..... 'th' fJ. 

. ~ .'. ' • -:I . . 

'1iammond,:166U.S.-506, '619 j 17S.Ct. 665, 
670,41 :1.Ed.1095'(1897); In re Duncan, 
139 U.s;·449,:461462j 11 S;Ct. 578,-677,35' 

, L'l:d.219 (1891); Minor 'V: Happ61"8tltt, 21 
WaiL '162. 1'1&-176" 22 L.EeL 627(1876). 
See; also Ples8Y v. FefVUsdn,163 U.s. 537; 
663-664,i6 S;Ct.U38, 1148,'41L.Ed.256 

, (1896) (Harlari, J., ~enting) (racial segre
gation:' "inconsistent ,With, the guarantee 
given, by the Constitution to each State of a 
republican, form of govemment"). 

, More recently, the Court has suggested 
that perhaps not all claims under the Guar
antee Clause present nonjusticiable political 
questions. See Reynolds v. Sims, 377 U.S. 
533, 582, 84 S.Ct. 1362, 1392, 12 L.Ed.2d 
506 (1964) ("some questions raised under 

C\l"Cums nces. ee, e.g;, '.' , en-
can Constitutional Law 398 (2d ed. 1988); J. 
Ely, Democracy and Distrust: A Theory of 
Judicial Review 118, n., 122-123 (1980); W. 
Wiecek, The Guarantee Clause of the U.S. 
Constitution 287-289,' 300 (1972);,' Merritt, 
88 Colum.L.Rev.,at 7(}-78;' Bonfield, The 
Guarantee Ciause cif Article IV, Section 4: 
A StUdy in Constitutional Desuetude, 46 
Mimi.L.Rev. 513, ~65'(1962). ", 

We need not resolve this difficult: ques
tion today. Even, if we assume that peti
tioners' ,claim ,is ,justiciable, ,neither the 
monetary incentives, 'provided by~the Act 
nor the possibility that a State's waste,pro
ducers may find themselves excluded from 
the disposal siteS of another state Can rea
sonably be said to deny ariy State a republi
can 'forinof govemmenti" 'As we ,have 
seen,' 'these tWo incentives rep1'el!ent 'pel'
misSible coilditionaiexereisea of COngress' 
authority Under t1ie'Sl'encfulg':a,ndCOm
Dierce 'Clauses respectively, ,in' form:s' that 
biLveiiow'grown"'commoiip~'\:Un<ler 
eBi:h;' coil" s:hffiir8"the:St8:te8;'jil:le·t
irruLte "~~o:S raih~~'C;thki; ~@.ng','an ,~~ 
avoidable 'Coriim;U;~ :Th~': &tati8th:ereliy 
~ the abilitY; to':iiet':tli'eir)e '·lativ~ 
. ,". "".- I," _.', •• ' .\,',. 'r". ".' . gtS .-: .... 
agendaS; "state ,government officiiUs-:re:
Inain accOUntable:tii the loe'ai,eieCtiirate. 
Tiie~twinihreats unpo~b)<th~ ,fir'St two 
chalieniedprovisiona of the Act-thatNew 
Yoric inay-missout cnia share of f~eral 
spending or'-that,those generating radiOaC
tive waste Within New York may lolieout
of -state , disposal outle~o not pose.any 
reslistic risk of 'altering the -form or the 
method, of functioning of New York's 
government. ,Thus :even iIidulgiDg the as
sumption that the Guarantee Clause pro-, 
vides' a basis upon which' a ,State' or : its' 
subdivisions may sue to ,enJoin the ertforce
ment 'of a federal statute, petitioners have 
not made out such a claim, in 'this case. 
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VI 
(2() Having determined that the take 

title provision exceeds the powers of· Con· 
gress, we'must consider whether it is sev· 
erablefrom the rest of the Act. 

. "The standard for determining the sever
ability of an unconstitutional provision is 
well established: Unless it is evident that 
the Legislature would not have enacted 
those provisions which· are within .its pow· 
er, independently of that which is not; the 
.invalid part may be. dropped if what is left 
is fullyopera~ve as a law." Alaska Air· 
lines,lnc. v.Brock, 480 U.S. 678; 684, 107 
S.Ct. 1(76, .1480, ~( L.Ed.2d 661 (1987) (in· 
ternalquotation'marks oinitted). While'the 
Act itself contains no ststement of whether 
its provisions are severable, "[iln the ab
sence ·of .a severabilityclause, .... ·COn· 
gress' . silence 'is 'just thati---ililence-and 
does not raise a presumption against sever
ability." . [d.,at, 686, '107 S.Ct., .at 1(81. 
Common sense' suggests. that where. Gon· 
gress has. enacted a statutory scheme for 
an obvious. purpose, . and where. Congress 
~ ,includeti a ,series ,of proyisionsoperat
ing :as~~ntir.~"t;~ achievf:! ,.thatP1l1'Pose, 
the, invalidation ;·of .,one of ,the incentives 
jjho~ii n~~ Q~Y ~~ COngres,,' ~vez;. 
an'. intent'tO : be fruiibtAid: As the Court 
Iui8 otlServed,':','itiS riotiO'be-presWn~'thai 
the IEigislatllre waiiJegiSia'ting tor the iriere 
8aJc~':!'f imPosing' 'Penslti~,'butth~ penal-' 
ties -: • ; were siIriply in "aidaf the' m&in 
-pUrPose of the stRtUte:"Theymay'fiUi; ilnd 
still .' the great' body of 'the statUte 'have 
operative force, and the force'contemplated 
by the legiSlature iii ita: erui.ctmenC" :'Rea
gan";. Farmers' Loan'&Trust 'Co., 154. 
U.8:362, 396;~14 S.Ct'I047, 1054,88 'L.Ed. 
101( (189(). See also United States 11. 

Jack8on, 390 U.S. 670, 685-586; 88 S.Ct. 
1209, 1218,20 L.Ed.2d 138 (1968). 

It is apparent in light of these principles 
that the take title provision may be severed 
without doing violence to the rest of the 
Act. The Act is still operative and it still 
serves Congress' objective of encouraging 
the States to attain local or regional self· 
sufficiency in the disposal of low level ra· 

dioactive waste. It still includes two 
tives that coax . the States along this 
A State whose radioactive waste gellenl'" 
tors are unable to gain access to disiPOlsaL 
sites in other States may encounter COllStcih~ 

. erable internal pressure to provide for· 
disposal of waste, even without the . 
pect of taking title. The sited 
compacts need not accept New 
waste ~fter the seven·year transition 1"'JLI\"l:~ 
expires, so any burden caused by New 
York's failure to secure a disposal site will 
not be borne by the residents of, '. . 
States.. The purpose of the Act is not 
defeated by the invalidation ·of the tate 
title provision, so we lDSy leave the rell'W!I::, 
der of th~ Act in force.· 

VII . ::ri ~ 

Some .truths are so basic that, like.the ah- .. 
around us, they are easily . overlooked. 
Much of the Constitution is concerned with 
setting forth.the form of our governmen~'" 
and the courts have traditionally invalidat
ed measures devisting from that fom' ". 
The result lDSy .•• ppear :~foriDalliitic" ill a .. ' 

.. . . ,..... • i4 

given cas~ to: partisans of .the· ·measure. at 
iasue,:~use such meas~. ~:typi~1., •. 
the .product,of theera'8~ed necesaj.· 
ty.But the Constitution protects wi:£rO~ 
our oWn best intentions:" It :divides,po.~~ . 
among fl:Overeigns . and '1Ullong~~ch~,~ .. 
government precisely BO·t;9at ~e,maYrel!~ . 
the temptation to concei1~tepow~r,in cme " . 
location. as an expedient . ,solution :to,the .. 
crisis .ofthe day. ;The. shor:,tage of dis~ . 

. sites for .. radioactive , waste. is. a ° preasini '" 
national' problem, but a . judiciary' .tha~, ,Ii' 
censed extra,eonatitutional ",.g'overmileiii .. 
with - each .,issue of: comparable . gravity 
would, in, ,the long run, be far worse. ":) 

States are not mere political 'subdivisions 
of the United StateS. State governments 
are neither regional offices ·nor administra· 
tive agencies of the federal GO.vernm1:!nt. 
The positions occupied by 'state cifficiSls 
appear nowhere on the Federal Govern·.,. 
ment's most detailed organizational chart. . 
The Conatitution 'instead "leaves to the se,,· . 
eral States a residuary and inviolable SOl'· 
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· iereignty." The Federalist No. 39. p.245· (C. Of the 1985 Act, the "take title". provision. 
'. ~Rossiter ed. 1961). reserved explicitly to the which requires a noncomplying State to 

: ';States by the Tenth Amendment. . take title to or to. assume liability for its 
'. ~ .. Whatever the outer' limits of that sover_low-level radioactive waste if it fails to 

. ;~gnty may be. one thing is . clear: The provide for the disposal of such waste by 
FedeialGovernmentmay noteompel the January 1. 1996. § 2021e(d)(2)(C). The 
States to enactor administer a federal reg- Court deems this last provision unconstitu-

-- 'bIatory program. The Constitution permits tional under principles of federalism. Be
:both the Federal Governmerit· and' the cause I believe the Court has mischaracter
:States to enaCt legislation regarding the ized the essential inquiry. misanalyzedthe 
:disposal of low level' radioactive waste. inquiry it has' chosen to undertake.' and 
The Constitution enables " the' Federal undervalued the effect the seriousness of 
'Government to· pre-empt state regulation this public policy problem should have on 

. 'eontrary to federal interests; and it permits the constitutionality of the take title provi
the Federal Government to hold out incen- sion, I can only join Parts lII-A and lII-B • 

. '\tiveato the States as a means of encourag- and Irespe<:tfully dissent from the rest of 
'. :in'g:them to·adop,i suggested regulatoryits'opinion and the judgment reversing in 

f8ehemes. It· does , not, however,' authorize .part the judgment of the Court of Appeals. 
lCongress .·simply to direct the StateS to .'. 't. 

· !provide for the ,disposal of the radio8.etiVe .' .j ,.1 
-waste generated' within 'their. borders. ··:My disagreement with the Court's analy-
;While there may . be. many constitutional sis begins at the basic descriptive level of 
'lI1ethods of aehievingregional self-suffi- how . the I legislation at issue in· thiS ease 
·.c:iency· in radioactive waste . disposal, . the came to be enacted. The Court goes some 
(method Congress has chosen is not one ·of way toward setting out the bare facta. 'but 
[them: The judgment of the 'Courtof Ap- ·its.omissions·east thestStutory context,of 
fpeals .isaeeordingly··· ···,f .,.,: " '., the. take.' title provision in the wrong.~ght. 
t:j~rmedin:Partiind' mimied i~ parl. To read the Court's version .of events. see 

· ""':"c:':' :. : .. c. :', ; ...... : ".'" "''''<','''':.:'' ,.:;.,,l. ilnte,· at"2-3. one' would. ·think.·that:.Con-
':"'Justiee' WHITE,\VithwhOm'JilStiee; . giess,wasthe sole proponent of a·solution 

'. ~BLACK¥IDr :and Justice, STEVENS :join. to ·the.Nation·s low-Ievel.radioactive waste 
'. ~netilring 'in' Part 'and dissentinginpiiit.. ·:ptoblem.·. ,Not BO. The Low-Level Radio
.. ~!''the CoUrt today atnrn;s ihe'cotistitiition- _8.etiVe WastePolii:y Act of 1980,(1980 Act). 
· ~tj~ftWof~iiIO!~~'~,!,~~velRa,dio- ·Pub.L.: 9&,.673. 94 Stat. 3347, ".:and :its 

.,iletive Waste PolieyAmendIIients" Act of amendatory ,Act of 1985; resulted from:the 
'985 '(1985: Act). Pub.L.- !J9!.:240. :99 Stat. efforts ohtate 'leaders .toaehieve a'state-

: 'i842/42 U.s:C: §,2021betBeq.Thesepro- based . set of remedies ~ the wasteprob- .' 
'visionsinclude the monetaij· meentives lem.. They BOught not federal preemption 
:frOm sUrchargesciolleetedby States with or intervention. but. rather congressional 
}ow-levelr8dioaetive : waste 'stOrage :s'ites sanction of.interstste compromises they 
'and rebated by the SeeretSry of'Energy to ·had·reached. 

. States in comp1i8nce with the Act's dead- The two signal events in 1979 that pre-
linea for achieving regional' or in-state dis- cipitated· movement toward legislation were 
posal. . see §§. 2021e(d)(2)(A) and the temporary closing of the Nevada 'dis-
2021e(d)(2)(B)(iv). and the' "access incen- posal site in July 1979. aftei-' several Seri~ 
tivea." which deny access to disposal sites ous transportation-related: incidents. and 
for States that fail to meet certain . dead- the temporary shutting of the WashingtOn 
lines for low-level radioactive waste dispos- disposal site because of similar .tral'lsporta
al management. § 2021e(e)(2). The Court tion and packaging problems. in October 
strikes down and severs a third component 1979. At that time the facility in Barnwell. 
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South . carolina,·· .. received' approximately 
three-quarters of the Nation's low-level ra
dioactive waste, and the Governor ordered 
a 50 percent reduction in the amount his 
State's plant would accept for disposal.. 
National Governors' Association Task 
Force' on Low-Level Radioactive Waste 
Disposal, Low;"Level Waste: k Program 
for' Action 3 (Nov_ 1980) (hereinafter A 
Program for Action). The. Governor of 
Washington threatened to shut down the 
Hanford; Washington, facility entirely by 
1982 unless "some meaningful progress oc
curs toward" development of regional solu
tions to thewilste disposal problem . ./d., at 
4, Do Only three sites. existed in the coun
try for the disposal of low-level .radioactive 
waste, and 'the '''sited'! 'States ,confronted 
the undesirable alternatives either of con
tinuing to be the dumping grounds for the 
entire Nation'slow.level,waste or .. ,of elimi
nating or reducing in a constitutional man
ner the ·amount of waste accepted for. dis-
posal ,,; .:' 

,The imminence of 'a· crisis .in:low-level 
radioactive' waste 'IIUUlagement' cannot be 
overstated.' In December'I979',;the.Nation
'aiGovernors',-,Association ~"convened ".aD 
eight:member. taSldorceto coordinate"poli
'cy:proposals onbeliaif of the ' States;: ,.:See 
'Status of Int-.erstate Compacts' for ,the. Dis
pOsa1 oLLow-Lever Radioactive. :Waste; 
,Hearing : before the' Senate·Conunittee on 
the Judiciary, 98th Cong_,' ;lst' Seils,,: '8 
(1983);: In ;May 19SO;the 'State· Planning 
·Council on Radioactive WilsteManageDient· 
submitted, the ;following ,unanimous recoDi-' 
mi!Ddation:to'PresidentCarter:. :,' .' C" 

"The national : policy· of the United 
" States : on·Jow-level' radioactive ' waste 

shall be that every State is responsible 
for the disposal of ,the' 10w-leveI.'radioac
tive waste generated by nondefense re
lated activities.within its boundaries and 
that States are authorized to enter into 
interstate compacts, as necessary, for 
the purpose of carrying out this responsi
bility." 126 Cong.Rec. 20135 (1980). 

This recommendation was adopted by the 
National Governors' Association a few 

months later. See A Program for 
6-7; H.R.Rep. No. 99-314, pt. 2,p.:: 
(1985). The Governors recognized that 
Federal Government could assert its 
minence in achieving 'a solution to 
problem, but requested instead "-"""YUOl-:', 

gress oversee state-developed reg'ional 
lutions. Accordingly, the Governors' 
Force urged that "each state should' 
primary responsibility for the safe disi~I!8,l ..• 
of low-level radioactive waste 
within its borders" arid that "the 
should pursue a regional approach 
.low-level waste .disposal Problem.". ' A 
grani for Action 6. " 

The Governors went further, hO'we'ver'"jii 
recommending .that "Congress should' 
thorize the states to enter into '. 
compacts to establish regional 
sites~'and that "[s]uch authorization 
include the power to 'exclude .Waste 
ated outside the. region from the regiolll!.l 
disposal site." [d., at 7.·. The Govel'llO]rR 
had, an obvious ;incentivein,~urging 
gress not to add more ,coercive .. n l\llllSUl1es,tO, 
the . legislation ,should ',. the "fi.tates fail 
comply, but they ne~'ertheIIIllJEkaJntic:ipa,~ 
that ~ngress ,might ,_eV4!D, :~1ly;,,~17e 
'i:alcestrongerstepsto ensUre' . 
with,long-raJDge planning .~~es .fo~ 19*'· 
level 'radioactive, waste management. • ,AC: , 
cordingiy, t.b:e ,GoVa.1l!>~I( ~k.Fo~:- " , 

~'i-ecommend[ ed] that Copgress , 
. ,consideration of sanctions-tO Coinpei 
, estSblishmelltof itew:diii~: sites' .' 
, at leaSt two years after the 'e'l ru' 'u:tln',ent, of.. :';; 
_ cOmpaCt consentJegislatioii,Sta,tes: are . 
.a1n:8dy cO~ntiIig.the~hm~~;~-

pac:ity of present sites and lin .imequivo- .' 
'. calpoliflcal warwng from ,those sta~' 
. 'Governors. If.at the end 'of'the two-y:~ 

. period states hive 'not respOnded effec. . 
tively, or if prob,enis still eXist, strOnger '. 
federal' action may be .rieCl'lSsary .. But' 
until that time, Congresssl1Quld corifiDe 
its role to removiIi.g obstacles and allow 
the states a reasonable chance to· solve 
the' problem themselves!' [d.. at8c9. 

Such concerns would have been mooted 
had Congress 'enacted a "~ederal" solution, 
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· ,which the Senate considered in July 1980. 
.. .. ,See S. 2189, 96th Cong., 2d Sess. (1980); 

S.ReP. No. 96-548 (1980) (detailing legisla
:tion' calling for federal study, oversight, 
:and . management of radioactive waste). 
:This "federal" solution, however, was op
'posed by one of the sited State's Senators, 
.whointroduced an amendment to adopt and 
,implement . the recommendations of the 
:State· Planning Council on Radioactive 
Waste. Management. . See . 126 Cong.Ret. 

· '20136 (1980) (statement of Sen. Thurmond). 
'Johe "state-based"solution carried the day, 

'. and as enacted, the 1980 Act. announced the 
· "policy of the Federal Government that ..• 

.... 'e&chState is responsible for proViding for 
.. ·.!the availability'of capacity either within or 

· ioiitSide·the State for the disposal 'of low
. 'mlhldioactive'was te genera ted within its 
:bOrders." . PUb.L.96-573; § 4(a)(I), 94 Stat. 
(8348.·This Act· fin'thiir authorized States 

·:to "enter into 'such compacts as'may be 
'n'ecessary to provide for the establishment 
'and operation· of regional diSposal facilitieS 
·for.·, .. :':low-Ievel· radioactive" Waste," 

· 1"4(a)(2)(A), compacts to which, CongreSs 
, 'wCi\ild·:' have 'to'·:,: giVe' its"~':coDsent. 
'§I:4(a)(2)(B); The 1980' Act also ,provided 

· -'tbattbeginniIig 'on' January 1;"1].986, 'anap
· 'provedeompaet'could lreserve;ii:ceess to its 
': ·iIiSPosai·:facilities. for those.States which 

'liacfjoined thatpamcular regional CompaCt. 
.ibid;'" '.""'1:'.,'. ',"';' .... ; ..... , ... , •. ,;: ..... , ..•. ;.,.' .. 

·.~A8''well·des~i>ed·by one 'of the 'amici, 
. 'the attemptS by states .. to 'enter' futo com
'PaCtS: . and ili gaui" congresslonal il.pproval 
'i~ked a new round of pOlitiCillSqU)i.bblliig 
'betWeeneieCtiid· officialS" 'frOm 'urisited 
'States;' who" genennty oPpOsE!ar8:tification 
'of the camp&CtS that; were liemg. formed, 
'and '. their counterparta from the' sited 
'States, who insiSted thilt the' promises 
made in . the 1980 Act be honored. See 
'Brief for American Federation of Labor 
and Congress of Industrial Organizations 
as Amicus Curiae 12-14. In ita effort to 
keep the States at the .forefront of the 
policy amendment process, the Naj;ional 
Governors' Association organized more 
than a dozen meetings to achieve a state 

consensus. See H; Brown, 'The Low-Level 
Waste Handbook: A User's Guide to the 
Low-Level Radioactive Waste. Policy 
Amendments Act of 1985, p. iv (Nov. 1986) 
(describing "the states' desire to influence 
any revisions of the 1980 Act"). 

These discussions were not merely aca
demic. The sited States grew increasingly 
and justifiably frustrated by the seeming 
inaction of unsited States in meeting the 
projected actions called for in the 1980 Act. 
ThUs, as the end of 1985 approached, the 
sited States viewcid the January 1, 1986 
-deadline established in the 1980 Act as a 
"drop-dead" date, on which the regional 
compacta could begin excluding the entry 
ofout,of-region waste- See 131.Cong.Rec. 
35203 (1985). Since by this 'time.the ,three 
·disposal facililiesoperating in 1980 were 
still the only such ,plants accepting .low
level radioactive waste, .the unsitedStates 
pereeived a very serious danger if the. three 
existing facilities actually carried' out their 
threat to restrict access to the waste' gener
ated. solely within their reepective compact 
regions. 

A movement thus aros~ to achieve a Com
promise between the. sited and the ¥JlSii;ed 
St8tea'inwhichthe sited StateS· agreed to 

~ '.' . ," 

eontinue" acceptingw'aste in 'eXchange' for 
die', imposition' of stronger measures' 'to 
. gUarantee' eomplianCe ; with' the: 'uDSited 
~St&tes' assUrances'that theYWilUld'develop 
altematediSposaifacilities. As Repre&'ent
'ative' Derrick explained, . the' compromise 
'1985'legililation'''gwes nOn8ited"St8~ 
more': time' to develop diSposa1l1iteli," but 
'&Iso cistabllilhes. averY' firm timet8~le 'and. 
'SlmcaODs 'forfaflure to . live . up . [to] . the . 
agreement. .. · ItL; at 35207,' Representa-' 
tive Markey added that "[t]hiscompromise 
became' the basis for oUr amendine'nta" to 
the Low-Level Radioactive Walite Policy 
Act of 1980. In the process of drafting 
such amendmenta;· various' ·concessions. 
have been made by all sides i!1'an effort.to·. 
arrive at a bill which all' parties could ac-' 
cept." ItL, at 35205. The bill that in large 
measure became the 1985 Act' "repre
sent{edl the diligent 'negotiating under-
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taken by" the National Governors' Associa
tion and "embodied" the "fundamentals' of 
their settlement." [d., at 35204 (statement 
of.Rep. Udall). In sum, the 1985 Act'was 
very much the product of cooperative fed
eralism. in which the States bargained 
among themselves to achieve compromises 
for Congress to sanction. 

There is no need to resummarize, the 
essentials of the 1985 legislation. which the 
Court does ante. at 2415-2416.',' It does. 
however. seem critical to emphasize what is 
accurately described iri one amicu3 brief as 
the assumption by Congress of "the role of 
arbiter of disputes among the several 
States.", Brief for Rocky Mountain Low
Level Radioaetive Waste Compact etal.''as 
Amici Curiae 9. -Unlike legislation:,that 
directs ,aCtion' from ,theFedera1 Govern
ment to ,the States; the 1980 and 1985 Acts 
reflected ' 'hard-fought 'agreements 'among 
States as refereed by Congress. The dis
tinction is key. and theCourt'1i failure prop
erly to characterize' this legislation, ulti
mately affects.its, analysis of the fake title 
provision's constitutionality. ;.::',,''' 

.:~~;'::~: ,; '.~~ ~~:~: .:.~.~.: .~,. i~:~~':~~'* ::;', .;~: :!:. !;-.~ ~~~~ '~:~';:; ::i ~"~!-i:: 
" 1'9justify .i~, J,!olding :thatJ;l1e Ja~:~fle 
provisioncol1b:avtlA~. tJ:1,eConsj:ituf!i9~. ~e 
<::ourtposi~ tha~r,~,1iJn thisplYyisiQ!Ii <::on
gress, has, eross!!d ;tI!~,)in~A~.~!tiD;g 
,en~urage~ent, m>~ .c:oe=on.,,_.,:..,4~,te,:,at 
2428· ',:; Without ,at!:empting1n: ~d~tan.d 
,properly ,the, take; title 'provision~s, place ,in 
theintmtate. barg8imng.:·p~.~ ;ihe 
,Court is~lates the measure lU!aly:tielillyc~cl 
'Proceeds to "dissect. it in a .1lyllogistic fash
ion .. ,The, Court candidly.,beiins.with,.·an 
argument respondents do not maJce::, "that 
the; Constitution' would not Permi~ Con
gress simply, to ,transfer radioactive waste 
from generators to ' state, g~ve~meni.s.~· 
Ante. at 2428., "Such a forced transfer .... it 
continues. "standing alone. would in princi-

I. As senator MCClure pointedoui, "the actions 
taken in the Comrirlttee on Energy and Natural 
Resources, met the objections and the objectives 
of the States point by point; and I want to 
underscore what the Senator from, Louisiana 
has indicated-that it is important that we have 

plebe no different than a collgr'essiio~lliiI; 
compe\1ed subsidy from state I!"01rel"lnm •• "jj; 

'to radioactive waste producers;" 
Since this is not an argument re!ipond,eii~ 
make. one, natura\1Y" wonders why 
Court builds its iLnalysis that the .~"'~'.",,,,, 
provision is, unconstitutional around, 
opening premise. But having 
built its straw Irian. the Court Pl'l>CeE!di: 
impressively to knock him, down. 
hav.e seen." the Court teaches. "the 
tution does not empower Congress 
ject state governments to this type' 
stroction;" 'Ante.' lit 2428 .. 

. " ~ .... . 
, Curiously absent from the Col~'S,.8.naly'.1 

.sis is . any, effort to place 
_provision ,within 'th!! ()v~ COll~~,~~(;§: 
,ll!gislation. As th~discussion w :'[,~'~,.,l,II1f., 
this opinion suggests •. the 1980 ....,I!-'.!~!'-q9 

'I\taj;uteswere ~nacted against a :'I)ac~dJmP' 
of ~tional concern over; the a,vai, Jat!ili1';y 
additionailo:w-level 'radioactive, W,~"~'.,."!l'I'",:' 
posal,facilities;, Congress,cOuld,'haye 
empted thefielq/ly.direetly regulating 
; disposal, of this was~, purstm.nt ,t!>' .~'g. ¥.~,., 
e.rs,under;the ,CommerCe and: SP1lJ1$iJ!gj 
~Clauses.b~t, inst<ead .cit u1lj~ni:n.ul~!r1(J'~\ 
sented ,t!> :thll States'. req,ues:t~f,or.,,!:qI1jP.!t; 

'meniAid 
'the'vanous desLdlj:l1es, and g:oal~. 
eXeCutiv~ 
p~.and Lam ,u. nmovEid 
vehemence, intaking,a-ny COngiress~:",a~ 
t:bority'to sanction a n'!C:, '1!.IC1traJ~t ,unsi,lted, 
State now that New York has rea,pe<l.:"'''' 
benefits of the sited suites', con'ceaSioDS. 
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~.c'.' .. A Cong.; 1st. Sess., 197 (1985) (testimony of 
,. ,,\i!'ln my view, New York's actions subse- Charles Guinn) (emphasis added). 

'Iquent to enactment of the 1980 and 1985 'Based on tlui assumption that "other 
"Acts fairly indiCate its approval of the in- states' will [not] continue indefinitely to 
,terState agreement process embodied in proVide access to facilities adequate for the 
those laws within the meaning of Art. I, . pennanent disposal of low-level radioactive 
§ 10, cl. 3, of the Constitution, which pro- waste' generated in New York," 1986 

,vides that "[n]o State shall, without the . 
f Co te . to N.Y.La:ws, ch.673, § 2, the State legisJa-

{Consent 0 ngress" ., en r In any tUre 'enacted a law providing for a waste 
,Agreement or Compact· with another '. . 
,State." . First, the States ....... incJuding New dispOsal facility to be sited in the State. 
:iork-worked through their Governora to lliid. This measure comported with~ the 

'" ,.petition Congress' for the' 1980 and 1985 1985 Act's proviso that States which did 
. I d not join a regional compact by July I, 1986, 
iActs. As have attempted to emonstrate, would have to establish an in-state waste 
;these statutes are best understood as· the 
!producta· of collective state action, .rather· disposal faci1ity. '. See 42 U.S.C. 

· }than as impositions placed on Stites bythe§ 2021e(e)(1)(A). New York also Complied 
· U'edersl Government.' ,Second, New York ,with another. provision. or: the 1985 Act, 
, '1&Cted in . compliance with ,the requisites ofl 2021e(e)(1)(B), which' provided that by 
: ',.both statutes in key ,respects,. thus signify_Jantii!.ry I, 1,988, ~ 'compact orind~pen
"ing, its assent to the agreement ,achieved, 4ent, ~tate wlIuldi4eritify' a facility lo~ti9n 

.among the States as codified in these laws. and develop a sitmgplan, or contract' With 
,After enactment of.the 1980 Act,and pursu- asi~dcOinpactfor access to ,that region's 
,ant to its provision in; § 4(a)(2), 94 Stat. f~tY;By 1988, New Yorkhad identJfi~ 
~lI.348, New York entered into compact nego- five Potential sites in Cortland arid AlJega-

· ~!iations with, several~the~\northeastern ny cOiinti~ but, public'oPP.ositieiri,th~ 
· ~tatesbeforewithdrawing, iromthem, ,to eausedthe' state to"'reeonsider where to 
';g9it aJone."Indeed,.in 19~, Mothe JB.n.U- "1ocateJts~te dispO~, faci1ity~ See;ot-

. . 1986 deadl' . . aChed d'fice':'or' EnVirOnmentii.l.ReSto.ration:'an. 'd , ,,". lIlecr,JS~ appro ,. " "~ '" I"'" """.," .. 

,jI.JOllgress ~nsidered .,the,l,~~5 JegjslationW'a'si:e MiUiagemeiit; U.s; Depl of'EJiergy, 
_",=:: .. -, the subject of thit!,llI:~~j;, the Di!J.r Report to CongNss in R:esponse'tOPu:blic 

CclnmW!Sio:ner for Policy ,e,nd ',P~gLi'-'v 'lis.::.240: '1990 .AnnUal Report imLow
r51f:the' New York .E'I1eriY ~office.teSti-, LeVel :. RacHo!i.ctiVeWaiite ,Minagemeiit 

·,.fied before Congress that,"New.York State -'PrOgress S:j...:3.5 (199i)'(lOdged Wiih:'tiie 
~upport8 the effortii (if Mr. Udall ~d the 'Clerk of this CoiJrt);, ,AS '~t was wiCiertaIt-

· memberS of this' SubcomDii~"toresolve ing'theSe initial steps: to honor the inter
'~the 'current impasse· over Congressional state' compromise embodied iI! 'j;he' 1985 
~nsent to the proposedLLRW'compacts:Act;New York continued totakidulI'ad
and. provide interirilaceeas for'states and ,vantage of the impOrt ~nciessioti made'by' 

. .regtons witho~t. si~.~ew York" ~tq.t6 ,the ~sitedStat.es; by exporting :itslow"ih'el 
. hcs been participatmg 1I1l,th the, National radioactive waste for. the full 7-year exten-:rrs' AssociatiOn· and' ~: o~ sion peliod profided in the 1985 Act. .' By 
c, rge states and compact commUl8lO1l8 m gaining' these benefits and complying with 
,an effort to furtk.er refine the recom- certain 6f the 1985 Act'sdeadliIies, there
'mended approach In HR 1089 and reach feire New York fairly evidenced its accept-
a consensus between aU groups. .. See ' . '.' " ' . 
Ulw-Level Waste Legislation: Hearings on ance. of the federa~-state a~ngement-J!l-
H.R. 862, H.R. 1046, H.R. 1083, and H.R. cluding the take title proVISIon; 
1267 before the Subcommittee on Energy Although unlike the 42 States. that com
and the Environment of the .House Commit- pose the nine existing and approved region
tee on Interior and Insular Affairs, 99th al compacts, see Brief for United States 10, 
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sister States had been induced ta· 
their positions and bind tl/..musel1~es .. 

. terms of a covenant, West. Virginia 
be estopped from repudiating her act.! . . . 
(Emphasis added.) 

B 

n, 19, New York has never fonnalized its 
assent to the 1980 and 1985 ·statutes, our 
cases support the view. that .New York's 
actions signify assent to a constitutional 
interstate Uagreement~' for p1ll'po'ses of 
Art. I, § 10, cL 3. . In Holmes v. Jennison, 
14 Pet. 540 (1840), Chief Justice Taney stat
ed that U[t]he word 'agreement,'does not· 
necessarily import any direct and express Even were New York not to be estoPlleif 
stipulation; nor is it necessarY .. that it from challenging the take. title Dn:llvillinn'~~ 
should be in writing. If there is Ii' verbal constitutionality, lam convinced that, 
understanding to which both pameshave as a' tenn of an agreement· entered' 
assented, a1uJ upon which.: both are aCt- between the. several States, this me!&slui' 
ing, it is' an 'agreement.' ADd the Use of proves to be . less constitutionally 
all of' these terms, 'treaty,' 'agreement,' , than the .Court opines. First, the pnlCticii.l 
'compact,' show that it waS the interiti6n of effect of New York's position is .tlll~td~ 
the frainers of the COnstitution to uSe the 'cause it is unwilling to honor its obligliLtioiis':. 
broadest and most~mpreheDsive'teriDs;toprovide in-state storage facilities .fnl ... i~;'~ 
... and we shaII fail to aeeutetlkt·evi· Jow·level·radioactivewaste,'·other 
dent intention, ~~ ~e jpve to ihelvold With such plants· must aoeBz't-l~e~v'1rork';,~ 
'agreement' itS most ~nded sigtiifieaiion;· waste, whether they wish to or not. "V1;De!-.J' 

and so apply it .&sto prohibit everY.' agree- wise, the many eConomically 'and soc:iallv.t': 
ment, written or verbal, fonil.hl or iIifonnal, beneficial producera of such: waste in '. 
positive or implied,'by the'muiuaJ',Wider. Stiltewould have to cease their operaLtiaDL, 
standing of the parties,';ld.; ai S7~. (lilli- 'The'Court'srefuS&] to'force New 
phasis added). In my view; New York 8cir ilecept . responsibi1ity' for . its . own problem'. 
ed iii a 'manner tOs,igniry itS assenttOtlie ' inevitably 'means that some other State's' . 
1985 Act's. take tiiIe~ro.VU!i(jh.a8,:Jiait:Of 'sovereigntyWm be, impinged by 'it
the .. elaborate compromise: re&Ch~'among ;forced/f<?r'p~blie health·reaspDs;·to ....... iwi+ .. 

th~ta=4:~b~i~~'~~L~~J::~~~,L' ':oe:~r~~::.:t!~:PririciPle of-federaJk 
serting the' linCC!listitutioDiiiity:pf a".proVi-iSm' to :iinpildetileNa.tional Gov~rnmeii~ 
.sion iha:tBeeks~mereJ'y' to 'ensUiethat;'&rter -from acting as':refereeamong 

deriviDi siib~ta:riti8I -idVaiiiiig~ iroiri<the i~Iu'b~o,!~el~o~~i1l1~g:: .','.,: ':. 
1985 Act, N~w, York., in ~act;~qst li~e'~p'.to .... ,Moreover, It !a. utterlY ~nab~e UUllO~1D 
its ba.rgambyeata~1ishii'ig'a:n·iri;state low- ~g a delicate eolnpl'!lmise·.I!let1iVee'n:tl~e 
lev~l radio8i:tivewaate~ad1itY"oi'88sulilUig .• Uareeoverburdeued ,States ,that . Drovid.!d 
liability for itS 'filnUieto'act. . Of: weSt ' : Jow~level radioactive waste d'is",pOIw, ~ ..... "",' 
Vi'liinia e:treL'1Jyer'~;'Sims, ,8.41U.~S;'22, . ties aJidtherest of the States; ColrigJ~ 
s5-36, 71" S;Ct.'557,564; "9S"LEii 1

113 ,wouIdhave to ratify so~e puilitive" mea
(1951), Jackson, '1.; eoricurrUig: . "West VII'- sure as the UItiri!ate sanction for .noneom~ 
ginia officlaIa htduciid sis.~r states to eon- plia!ice.The. tal<e . title provision, though 
tract with her and Congress to coruient to surely onerous, does not tal<e effect if the 
the Compaci She now attempts' to re&d generator of the waste does. not ,request' 
herself 'out of this htterstate Compact.... such action, or if . the State lives up to its 
Estoppel is not often to be invoked against bargain of providing a Waste dis'posaJ faeill-' '; 
a government. But West Virginia assumed ty either within the ''State or in another 
a contractual obligation with equals by.per- State pursuant to a regional compact· ar-., 
mission of another government that is sov- rangement or a separate contract. See·42. 
ereign in the field, . After Congress and U.S.C. § 2021e(d)(2)(C). 
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.. to say, as the Court does, that not a case in which Congress has subjected 
,the.lflCU:rsI<ln on state sovereignty "cannot a State to the same legislation applicable to 
be., ratjfiE~ by the 'consent' of state offi- private· parties." Ibid. Although this 

ante, at 2431,is flatly.wrong. In a statement sends the welcome signal that 
· ;case .involvinga congressional ratification the ~Court does not intend to cut a wide· 
· ;statute to an interstate compact, the Court swath through our recent Tenth Amend
:upheld a provision that Tennessee and Mis- ment precedents, it nevertheless is unper-
· .souri had waived their immunity from suit. suasive_· I have several ·difficulties with 

. :. ,Over their objection, . the Court held that the Court's analysis in this respect: it 
.':. '''[t]he States who are parties to the como. builds its rule around an insupportable and 
>, pact by accepting it and acting under it illogical distinction in the types of alleged 

.assume the conditions that Congress un- incursions on state sovereignty; it derives 
, "der.!he Constitution attached.n . Petty v. its rule frOm cases that do not support its 

.. 'Tennessee-Missouri Bridge eomm'n, 359 analysis; ,it fails to apply the appropriate 
I ' fro , U.s. :275, 281-282, 79 S.Ct. 785, ,790, ~ tests m the cases on w~ich it purports to 
~L.Ed.2d 804 (1959) (emphasis added). In so base its rule; 'and it omits any discussion of 
':bOl~g~ th~ Court determined that a State the' most recent and pertinent test for·de
'('~y,be found to have waived.,a fundamen- terminingthe take title provision's consti-
,til aspect of its sovereignty~eright to tutiona1ity. ' 
:b,e.immune from suitr-in the formation of . The COurt's distinction betw~n a federal' 
· '. compact even when in .subse- statute's regulation of States and private 

litigation it expressly denied its waiv-. parties 'for general purposes, as oppOsed.to 
,!l1" •. I fail to understand the reasoning be- areguiatioii solely on the activities .of 
::hind~e Court's .selectivedistinctions States; isunsupparled by our recent Tenth 
,among the various aspects. of sovereignty· .Amendment cases: In no case has the 
,tbJI,tmay and may not be waived and do not· Court rested its' holwng on such a diSt#ic-

.. '~believethese distinctions. will survive Close, tiOD." MOJ;eOver; the Court.niakes no effort 
~.analysis in future cases. Hard public poll- to expIiuii why:this purported distinc1ion 
, sometimes require strong mea- 'should'iUfect thfi! ,8n8lySis oCCongre5s' 

.. .Coulrs h91~3'bfie.,'not , pOwer'under geniirBl pririciples' offedek:al~: 
i'~~iIil~abljli; .. "~iriisunder8tan:ds" i8m',lIJld,the~enth Amendment. The' diS

tak~ tit1e,p~~i~ri\ws part. tilicijoii;f8dieli'thi-o~,out, isn:atb~ed 
COEllpIE!X·· interstate agreement' abOut o~,8:nY','.defellliiblil'tIieOry_'· CerlainIy, .. o~e. 

York' shoul4 not ~ow be ~ • wpuld be~ hard-pressed to read tile spiri~, 
complain.' , .' ,: : !.' ,'eXChanges between'the CoI1i-Cand. diSsent,:.; 

ing Justices iIi NatiOnal Le4gUe o/CitieS, . 
sUpra.;· aiidhl Garciail. San Antonio Met
~l~titn Tronsit Authority, sUpra, . as 
h&Vlng :ti4lenbaSedon the- distinction,now. 
di-avro)ythe CQuit. ,An mcursion on s,ta,te', 
sovereignty harilly lieema more, ~nstitu-· 
tionanf acCeptable if .. the federal statute· 
that ~'commarids'; splicific action. also apo" 
plies to private parties., The alleged dimi
nution in state authority. over its ownaf
fairs is not any less becauSe the federal 
mandate restricts the .activities .of 'piivate ' 
parties. 

I· .••• ~ . .' ~." • "! .... 

ilL ..... .. . 
. i',;.Theeourt announces that it has no occa

'sion to revisit·suchdecisions as ~OTJIv
Aahcroft, 601 U.S. -, 111 S.al 2895, 115 . 
,L.Ed.2d 410 (1991); South Carolina v. 
Baker, 485 U.S. 605; 108 S.al. 1355, 99 
'LEcL2d 592 (1988); Garcia 11. San Anto
.1110 Metropolitan Transit Authority, 469 
U.s. 528, 105 S.al 1005, 83 LEd.2d 1016 
(11185); EEOC v. Wyoming, 460 U.S. 226, 
103 S.Ct. 1054, 75 LEcL2d 18 (1983); and 
NatiOnal League of Cities 11. Usery, 426 
U.S. 833, 96 S.Ct. 2465, 49 L.Ed.2d 245 
(1976); see ante, at 2420, because "this is 

Even were such a distinction to,be logi
cally sound, the Court's "anti-eommandeer-
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ing"'principle cannot perSuasively be read reciting; the Court extracts from the' 
as springing from the two cases cited for vant passage in a manner that subtly 
the proposition, Hodelv. Virginia Surface the Court's meaning .. In· full, the·· paSSiJ~I!"~ 
Mining & Reclamation Assn.; 1nc.,452 reads:" While this Court 'never has 
U.s. 264,288, 101 S.Ct. 2352, 2366, 69 tioned explicitly a federal command to 
L.Ed.2d 1 (1981), and FERC v. Mississippi,' States to promulgate and enforce laws· 
456 U.S. 742,761-762, 102 S.Ct. 2126, 2138- regulations, cf. EPA v. Brown; 431 u.· .... , ·>NU 

2139, 72 L.Ed.2d 532 (1982). The' Court 97 S.Ct. 1635, 52 L.Ed.2d 166 (1977), 
purports to draw· support for· its . rule. are instances where tile Court has··1j :ph~ldl 
against Congress "cc:immandeer[ing]" state . federal statutory structures that in 
legislative proceases from a solitary state- directed state decision makers to 
ment, in dicty.m in HodeL See ante;. at to refrain from taking certain actici'lli.~ 
2420: "Aa an initial matter, Congress may, Ibid. (citing Fry v. United States, 421: 
not simply 'comll)aIldee{r) the legislative 542, 95 S.Ct. 1792, 44 L.Ed.2d 363 
processes of ,the States by direetiy;compel- (emphasis added).! The phrase'hig]hligh~i\ 
ling them to enact and enforce a federal by the Court merely means that 
reguliLtory·, program."" (quoting· Hodel, not had the occasion to addresswh.etlilei! 
SUpnl,.452 u.s. ,at 288,,101 S.Ct., at 2366)., Congress 'may "command'" the " ••.• _ .. " 
That statement was not necessary .to. the enact a certain law; and as I have ariruediiit. 
decision in Hodel, which, involved the ques
tion whether the TentIi AJUen.dment inter;- Parts I and II of this opinion, this case 
f~ With CongreSs' authoritY topnH!mpt' not raise that issue. Moreover; it sM,uldll!; 
a field of activity. that co,uld als~ ,be subjeCt' go without saying that the absence of 
to state regulation and not 'whether a fed, on-point precedent from this Court has 
eral statute IlOUld dictate certain actions by bearing on the question whether Colngr-ess';, 
States;,·· the,: 'language .',about. "corrinian~. has properly exercised,its collStiituljo~laI,ali·',1 
deel[mg)" states" WaS claSsic 'dicta. In' thority under Article I; Silence 
holdiii that a fedenu statUte' re . 'latin . Court on a subjeCt is 'not authority· 
tli~ .Jvities of rlvate c-;~ iliineo gu-tO! ariything~ . . 
wi4i-constituiio~ "the Cciiiltob'~1ii8:i : TheeoiIrl caii·SC8rceiy:~t'on ·adi8~iIl"~fi 
"[i]twoUld .';:' b(i'1;'I-adicafdepiil-i:Ure from tioli lie'tiNeenfederallawi{of ' . 
long-eatablished preeeCiimt 'for thiS Cottrl'tri' cability;md those osteiisiblydm~tEld '';;''I'';I''~!j 
hold'that'the Tenth'Aililinditient'·prohibits· at the aCtivitieS of States,' therefore; 'w'} ,en",l: 

COngre8s'tn)I11 diSplacl11gstatePolice'l>oW-' the deciSionsflom wlllchitderives ' . 
er laws regwatUig ~priVate- actmt)'.i'. " 452' not only m'ade no such distinction,' but 
u.s., at'292; 101:'s.ct; at 2368: ':,',c:r" dated federal statutes that '. " 

The Co~~c:I~in;~8~~pOitf~~:iili:luJ~ .state sovereignty in ways greater than or' 
from ,our ,decisio~ir(F,ERC, :and quote¥asimi!ai- to the take title provision at issue in! 
p8ssage from that case in ',which we stated thiS case.· 'ABFry, Hodel; and FERC ' . 
thai'''tbiSCoUrtnever has Banctioned~-' clear, otJr precedents prior til Garcia
plicltiy a federal colllIllaJid' to the ~tateB' to held provisions in federal statutes 
promulgate and enforce laws andregulaC rectedStates to undertake certsin actIons .. "',,: 
tiona.''' Ante, at 2420 (quotUlg456'U.S.,' "[I]t .cannot be constitutionally detennins:~~l 
at 761-762, 102 S.Ct., at 2138-2139). In so· tive that the federal regulation is likely'to: " 

. . . - . 
2. It is true that under the majority's approach, 

Fry is distingnishable because it involved a stat· 
ute generally applicable to both state govern· 
ments and private parties. The law at issue in 
that case was the Economic Stabilization Act of 
1970, which imposed wage and salary limita· 
tions on private and state workers alike. In Fry, 
the Court upheld this statute's application to the 

States over a Tenth Amendment chilll~~ :fu'r 
my view, Fry perfectly captures the w.eaknesS ·of', 
the majority's distinction, bCcause the law up:·.' 
held in that case involved a far more pervasive " .. 
intrusion on state sovereignty-the authority of .. :, 
state governments to pay salaries and wages ,to 
its employees below the federal minimu~·, 
than the take title provision at issue here.' ' .. 
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the States to act in a given way," we more so since the. provision was enacted 
stated in FERC, "or even to 'coerc(e] the pursuant to compromises reached among 

· stiltes' into assuming a regulatory role by state leaders and then ratified by Con-' 
. . affecting their 'freedom to make decisions gress .. 

': jnjareas of· "integral governmental func- Itisc!ear, therefore, that even under the 
dOllS.".''' . 456 U_S., at 766, 102 S.Ct., at precedents selectively chosen by the Court, 
2141;: I thus am unconvinced that either itS . analysis of the take title provision's 

· Hodel' or FERC supports the rule an- constitutionality in this case falls far short 
DOwiced by the Court. of being.persuasive. I would also submit, 

if those cases do stand for the prop- in this connection, that the Court's attempt 
that.in certain circumstances Con- to carve out a doctrinal distinction for stat-

may not dictate that the States take. utes that purport. solely to regulate State 
;l',"L'aMru.C actions, it would seem . appropriate activities is especially unpersuasive· after 

.':.".'nn1Iu the test stat¢ in 'FERC for deter- Garcia. It is true that in that case we 
. circuinstances. The . crucial considered whether a federal statute of 

®.ishold inquiry in that case was whether general applicability-the Fair Labor Stan
matter Was pre'einptible by dards Act-applied to state transportation 
.~ 456 U.s., at 765, 102.S.Ct., entities .. but our most recent .statements 

"~,~~ .• ~": ~'If Congress can require a' state have explained. the appropriate analysis in 
ii!Dililistr.'at·ive body to consider proposed a ~ore general manner: Just last Tenn, 
reg~'tioI~' as a. condition to its continued for instance, JUstice O'CONNOR wrote for 
IiIlolllve,melnt in a pre-emptible field -:-:-and the Court that "[w]e are 'constrained in Qur 

""ii.", W",UU'lU today that it ca~there is nothing ability to consider the limits that the state
uDCI)nstitution:1lI about Congress' req~~; .federal balance places on Congress' poy.'ers 

procedural minima as that bOdy'- under the Commerce Clause. See Garcia 
.... '.; .. ·_J.A .... · undertaking its taSIcS:"· '1d.;at . fl. San Antonio Metropolitan Transit Au
.::t~,,;~':;,. ;:s,Ct.. at 2143 (empl!ilsis' added). tluJritij, ~69 U.s. 528,lO~ ~.Ct.: 1{)()5,. 83 

went on to explain that if L.Eci.2d 1~16(1985) .. (declining to~V1ew 
:q5jigrEiSi'i"\ is legislating in, a pre-empb'ble limitations placed ,on Congress' Commerce 
'tiaRas the CourtcOnC:ed.jS it.\viUi'doiIig· Clause. powers by '. our federal system)." 

..... . . . . . . ~;.' . AihCTOR 501U.s .. ." , 
nen~""'''' -ante, at 2426-2427-the proper "'!<>!Iory ~ .. ,. ::1 ... , .•.• -"-,-",~, 

our decision in Garcia was to 111, S.Ct.2395,.,2413, 115 L.Ed.2cL 410 
:whetherthealleged intruSionS :oil . (1991). Ind~_ her .o~inion ,,:enton to 
j;Qvereigilty' "donotthreii.teri :the state that- "this Court m lrlJmahas left 
'.-'SE!paI'ate . and:independent exiSt- PrimarilY to .the politicGl p1jlc88s,~~ pro

~i;e,'Lane County fl. Oregon; 7 Wall. 71, tection of the States against intrusive exer-
7S:[19L.Ed.101] (1869); Coyle fl. Okla- cises o~ Congress' Commerce Clause pow
~221.U.S. 559,680 [31 S.ct.. 688,695, era.":, l1#(e~phasis Sddeci)··. . . ' 
55.L.Ed. 853] (1911), and· do not impair the Rather.than·seek guidance from PERC· 
ab~ty of the States 'to function effectively and Hodel, therefore, the' more appropriate' 

· iIi~ a federal system.'Fry v: United states, ana:lisis s}lould flow from Garcia, eyen if 
~1U.s., at 547, D. 7 [95 .S.Ct., at 1795, n: this case. does. not involve a congressionsl 
7];' National League of Cities fl. Usery, law generally applicable to both States and 

· 426 U.S., at 852 [96 S.Ct., at 2474]," FERC, private parties.' In Garcia, we stated the 
IUpro, 456 U.S., at 765-766, 102 S.Ct., at proper inquiry: "[W]e are conyinced that 

'. 2144.. On neither score does the take title the fundamental limitation that the consti· 
Provision raise constitutional problems. It tutionalscheme imposes 01) the Comm~e' 
certainly does not threaten New York's Clause to protect the 'States as States' is 
independent existence nor impair its ability one of process rather than one of. result. 
to function effectively in the system, all the Any substantive restraint on the exercise 
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of .Commerce Clause powers must find. its 
justification in the procedural nature· of 
this basic limitation. and it must be tailored 
to compensate for possible failings in the 
national political process rather than to dic
tate a 'sacredprovioce of state autonc)' 
my ... • 469 U.S., at 554, 10SS.Ct., at 1019 
(quoting EEOC v. Wyoming, 460 U.S., at 
236. 103 S.Ct., at 1060). Where it address
es this aspect of respondents' argument, 
see ante. at 2427-2432, the Court tacitly 
concedes that a failing of the pOlitical ' 
process cannot be shown in this case be
cause it refuses to rebut the unassmlable 
arguments thatihe States were well able 
to look after themselves in' the legislative 
process that cillmiilated in the 1985 ACt's 
passage. Indeed, New York acknowledges 
that its "congressional delegation partici
pated in the drafting 'and enactment of 
both the 1980 and the 1985'Acts."'Pet.for 
Cert. in No. 91-543, p. 7.· The Court rejects 
this process-basedargwilent by ,resQrting 
to generalities and platitudes about 'the' 

..... : 

3. With selective ,q1ioiations from, the era :·In. 
which the Constitution was adopted. the lDI\Iorl-
ty attempts to bo1stCrits.holding thatthC~ take . 
title provision Istantainount to federal ·cOm, . 
mandeerfug'" of the States.;; , ID viewof,the m8ny , 
Tenth Amendment aises.decided OYer.;the past, 
lWQ decades in 'which resort. to theldnd of· 
historiCal analysis ~'in.the majority 
opinion was . not· deemed . necessary. I ';do not· , 
read the majority's many invocations of historY .. 
to be anything.other than elaborate ,.window- , 
c!ressing.CertainIy noWhere doeS the majority 
'imnounce'that Its rule Is cioinPened by !!riwidei
standing of what the' Frainers may have thOught . 
about statutes of ' the type at issue here.,. More
over, I would observe that, while its quotationS 
add a certain flaVOr to the oplDion. the majorl; . 
ty's historical analysis has a' cIistinctIywoodcin 
quality. One would not kn~ from reading the. 
majority's account, for instance. tha(the nature 
of federal-state reIations changed fuiidamentally 
after the Civil War. ,Tluit conflict produced in' 
its wake a tremendous exjIansion in the scope of . 
the Federal Government's law-making authority, 
so much so, that the persons who helped. to 
found the Republic would scarcely have recog. 
nized the many added roles the' Natiooal 
Government assumed for itself. Moreover •. the 
majority fails to mention the New Deal era, in 
which the Court recognized the' enormous 

, growth in Congress' power under the Commerce 
Clause. See generally F. Frankfurter & J .. Lan-

purpose of federalism being to protect 
vid1;lal rights. 

mtimately; I suppose. the entire 
ture·· of our federal' constitutional "g 'OV4!~ 
ment 'can be traced to an interest in 
lishing checks and balances to pre've~lt 'tile: 
exercise of tyranny against 
But these fears seem extremely.far <Us'~ltl 
to me in a situation such as this. 
a crisis of national proportions.in ____ .",..,.,.. 
posal of low-level radioactive 
Congress has acceded to the wishes 
States by permitting local decILSlol~m~~i 
rather than imposing a 
Washington. New York 
and supported pasSage of this ":SI"""'''\1~ 
both the gubernatorial and fed,era! 
sentative 'levela;: and then' enlLCUld 
lawS specifically to Comply Withtl1Ei'-dei8lJ.~ 
lliiesaildtimetableil agri!edupOn 
States'iIi the' 1985 'Act. For' me;,,·the~ 
Court's civics lecture has a, deCldE!dJy 
low ring at'a time .when action, ,.,.1'h .... ·t'h ... lIL 

rhetoric, is needed'to soive'a'national 
lem;' , . 

Th~ B~~ of the. SIlI~1e 
H. Hyman; A More 

. of the CIVIl War and :~~;~~ 

to _ ~1U<)"'U''''u. .... 
selectively as. to, restrict· .the 
c.:iaii'Css' poweis uitdei 
'when the histoiy not mentioned ~~$~~~j 
;fuily ~pportS a mOre' exp8n$ive"~ 

. ,of the.legislature's' authority than· may 
lsted ,in the late 18th<entury... "" . 
, Given' the SCanty textual supPort' forth'; 
jorlty's pciSitioo; It Would be far more sensible~ 
defer to a coorcIUi8ie branch of government " 
Its decision. to devise a solutiontoa .nationaJr' 
problem of this kind. Certainly in.other: cOn: ~ 
texts, principles of federalism have not inSuIat', 
ed States from' mandates by' the: Natiooal ~ 
Government. The, Court has upheld congres'~_ 
siooal statutes that Impose clear directives ""'1 . 
sta.te officials, including those enacted p~,_, ' 
to the Extradition Clause. see. e.g" Puuto. 'RIcO ':. 
v, Bransttul, 483 US. 219, 227-228, 101 S.c;i.·' I 
2802.2808, 97.'LEd.2d 187 (1987), the post-0vil,j 
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port for the mao . ' , 
more sensible to'r! 
f government iii" ' 
.n 'to a national, ' 
Iy in other con;, 
lave not inSiiliit· ,. 
y the National" 
upheld congres- ~ 
U" directives on r 
nacted pursuant ' 
~g., Puerto Rico ' 
'-228, 107 S.CL ! 

'), the post-Civil c, 

NEW YORK v. U.S. 2445 
Cite as liZ S.CL Z408 (1992) 

. ,,' IV 
:J~. - . . 

"';'Though I disagree with 'the Court's con· 
',' clilsion that the take title provision is un· 

, ,e<institutional, I do not read its, opinion to 
jireclude Congress from adopting a similar 
measure through its powers under the 

, 'spending or Commerce ,Clauses. The 
Court makes clear that its objection is to 
the' alleged "commandeei'{ing)" quality, of 
the take title provision. See ante, at 2427. 
AS its discussion of the surcharge and re
bate incentives reveals, see ante, at 2425-
2426, the spending power offers a means of 
enacting a take title provision under the 

" Court's standards. Congress could, in oth
er : words, condition the payment of' funds 
oil tiie State's willingness to take, tiile if it 

,Ji8S' not &!ready provided awaste,disposiiI, 
,wiy-. Under,the scheme.upheld iii ,this 
case,for example, moDies collecled in 'the ' 

, siifeharge provision might lie withheld or 
" diSbursed depending C?n a .. State's willing-

ness to take title to or otherwise accept 
n;sPonsibilityfor the low.levelradioactive 
wilste generated iii state after the statu· 

,", tQrtdeadline forestablishilig its ow:n waste 
diSPosal facility has passlid. See ante, at 
24z6;:South'Dakota v. Dole, 483 U.s~ 203;' 

:' 208:-209. 107 S.C( 2793, 2796. '97 L.Ed.2d 
171'.'0(1987); MCU18Qckuietts "11;' "'Un~ted: 
state;; ,435' ti.s.W,A61. )i8' S.qt.:· 1153;: 

, 11~,'55 .L.Ed.2d .4()30<~!I78)" .,.' ..... ;:' 
. ;:Similarly, should ,a S~te';'f~ to es~bIkh , 
, a.;waste disposal facilitybyJhe.appOulte<t:: 

deadline (underthest.atut;e as presently,: 
, drafted, January 1, 1996.§,202ie(d)(2)(C»,. 
. Congress has the power.,pilrsuant to . the, 
Commeree Clause to regulate directly the 
jirciducers of thewaste;·~see' ante,' at 2426-
2427. ' Thus, as ,I reaCiit; COngles~ couid 
amend the statute to say that ifa state 
fails to' meet the January 1, 1996 deadline 
for achieVing a means' ,of Waste diSpOsal, 
and has, not taken title, to the waste, no 
low·level radioactive waSte may be shipped 
out of the State of New York. See, e.g., 

War Amendments, see, e.g., South Carolina II. 

KDtunbach. 383 US. 301, 319-320, 334-335, 86 
S.CL 803. 814. 15 L.Ed.2d 769 (1966), as well as 
congressional statutes that require state courts 

Hodel, 452 U:S., at 283, 101S.Ct., at 2366 . 
As the legislative history of the 1980 and 
1985 Acts indicates, faced with the choice 
of federal ,pre-emptive regulation and self· 

'regulation pursuant to interstate agree
ment with congressional ,consent and, rat
ification, the states decisively chose the 
latter. This background 8uggeststhat the 
threat of federal prtH!mption may suffice 
to induce states to accept, responsibility for' 
failing to meet critical tiulli deadlines for 
solving their low-Ie,vel ,radioactive waste 

, disposal prolilemS, especially if thatfecIeral , 
intervention also would stljp state and local 
authoritieS of anyiilput in loCating slteS for 
low-Ievei radioactive was~ disposal facili· 
ties. ',And' of cours,:;: shoul~qoii:giess 
amend the statute to meet the COurl's'ob
jectioil and aStiite refuSe to, aCt,', th~ Na: 
tionill. Le~Jitill-e·Win h8.ve . ensUred at 
least Ii. 'filde~I'solution ''to • the waste 
nmmi.gementprooletll•. ' " 

Finally, our precedents leave open the ' 
possibility th8.t Congress may create feder
al rights of action in the generators:of.low-' 
level radioaCtive waste against perSons' act- . 
ing:undereolor'ofstate law ,for·their fail-.: 
ure'to meet:eertainfunCtions'desigilated in,· 
feder&Htat".e:programa. :Thus/we have up: 
held, § ','1983" suits to 'enforce ,certain~.nghts) 
ereatedbystatUteii 'eDli.etedpuniuaritto; the·, 
Spending ClaUse, see, e.g., Wilder v.Virgi.: 
,nia·HospitalAssn.;,,496 u.s: '498;'.110 ,S;Ct. 
2510, 110 'L.Ed.2d 455' (1990); ::Wright:v.:: 
R()GnO.~ I Re4e1Jelornne:n.t A1¢ :, H~ng 
Authority,:4?9, U;S, 418, ,~07 S,Ct. ·.7~,,~,3,.; 
L;Ed.2cV781",(1987),;. although' CongreSs:. 
~ust,be cautioiIsui speiliDg out the federal 
right' clearly ,arid distiriet1y; see,e.g./Si.i.ier : 
fl. ·:Af-tist.M,·503,U.S.-· '-;'112 S:et:'1360, 
118 L.Ed.2d i" (1992) (not penliitting,' a 
§ 1983 suit under a Spending ClauSe stat
ute when, the ostensible federill right ere
atedwas tQo vague and amorphous) .• In 
addition' to compensating injured parties 
for the State's failure to act,: the exposure 

. . 
to hearoertain' actions, see, e.g., Testa II, Katt, 
330 US. 386, 392-394,67 S.CL 810; 813-a14, 91 
LEd: 967 (1947). 
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to liability established by such suits also 
potentially serves as an inducement to com· 
pliance with the program mandate. 

v 
. . 

The ultimate irony of the decision today 
is that in its formaJiStically rigid obeisance 
to "federalism," . the' Court gives Congress 
fewer incentives to defer to the wishes of 
state officialS in achieVing local solutions to 
local problems. This legislation was a cIas~ 
sic example of CongTess acting as arbiter 
among the States in their attempts to ac
cept responsibility for managing a problem' 
of. grave impart. . The States urged' the . 
National LegiSlature not to impose froni' 
WashiDgton a solution to the country's low· 
level radioactive Waste management pro».> 
lems •. Instead, they.sought a reaSonable 
level of lOcal and regional autonomy con- . 
sistent with .Art. I, § 10, cL 3, of tJie Consti- . 
tution_ By invaIidatiiig the measUre' de- . 
signed to ensurecompIiance: for recalci
trant States, suci).as·New.York,·,the:Court 
upsets the .delicate . compromise. achieved 
among the Statesand,forces·:Congress.to 
erect several additional fonnaIistic hurdles 
to clear .before achieving· exactly,the tIIlIJIe . 
objectiVe .. ·,Because the' .-COurt's .justifiea~, 
tions. for ,undertaking . .thisstep 'are ,unper-· 
suasive ·to :me, J' respectfu.lIy, dissent,;.·· .. · 

IX. . Because that indirect exercise of 
eral :power proved ineffective, the Fr"m,.-;;;:' 

of the Constitution empowered the l"eder,,) 
Government to exercise legislative autJtoi;:: 
ty' directly over individuals 
States, even though that direct aut;hot1tY~ 
constituted a greater intrusion on 
sovereignty. Nothing in that history 
gests that the Federal, Government. 
not also impose its will upon the SI!11eI'l!.i: 

States· as it did under the Articles. 
COnstitution enhanced, rather than UW~,{, 
ished, . the . power of ti)e Federal 
ment .. 

The notion that CongreSs does not 
the ~~er to issue "a simple '. 
state governments to iniplement legisbLtiOii{ 
enacted byCongresa,"ante;at 2428" 
iJicOi-rect andunsound.·There 'is' no" 
IiIDikiion iidhe Constitution> The TeiJ:th~~ 
A.tUepdment l surely does' . not imPose . 
Iinlit on Congress' exercise of the Po', wel:a(:' 
delegated to it by Article [I. Nor 
structUre of thllcOnstitutioniU order 
Values offederaIisni. maiICI&t'.e'Buclt ' 
mli.Craie: . \ To 'the . ~ntrary, the l' "'ler1IL 
GOvemtneiiC ." .' .. ,. . 
." '1-eaImS 

:t!~ ~~ fj: 'i&oadS;'lst:atte .... ,--~-pe .. '.-... . _. 
teuiS.state' riSOIUi 
ho'S( ~f': Oth!:'I!?l~ . SiilllilllCr.lY;~ 

) ' .. " ... ' '. : ""~''':''j.,; there can be nO'doubt time 
Justice. STEVENS,'::concurringin part.:, Congress'· could'either draftisaldiers' 

and dissenting'in .part. ,: ';.", . '.,., or'ciomman~ the"Statea:to supply their 
Unda:th~Articlci!:ofConfede~tiori;;the ta$ ofti"oops.I seeno"reas6n why 

FeC!eral Goveninienthadthe power to iSslie' gniSS "may riot also ciimmandthe State8' 
coDUIiimdS IPtlie' States. See'Aits:vm, : . enforee federa[W'ater'ilDdair . . 

1.'I1IeTen~~~.kenip~vi~~·~c~~·~~~~~ th~1.~~~ fearS tb&t:~~ 
notdclcgated iO Ihe United States by ~ COnstl: . new national gQvcrnment mlghl seck to cxcirc:ISc: 
iUtion. nor prohibited by it to the states; arc . Pi>WcrS not 'graDted. and that 'the states Mi8hi ~ . 
reserved to lheStiltcs i-espectively. or to the· not be abie to clicrclsc fully Iheir reserved JIOW"; 
people." "crS. ,Sec c.g~ UEIliot's Debates, 123. 13I,ml4l , 

" .' '.. . .' 450 • . 464. 600; . IV id. 140, 149; I Anna1s ot. ' 
%. In United Statu y: Dai-by, 312 U.s. 100.61 . Congress. 432~ 761, 767,..768; Story. Comm~. 

5.C!. 451. 85 LEd. 609 (1941), we explained: ries on the Constitution. §§ .1907-1908.' , ,. 
"The amendment states but a truism that all Is "From the beginning.and· for many years the·; 
retained which has not . been surrendered. amendment has been. construed as not depriv-,·, 
Tbcrc Is nothing in Ihe history of its adoption to ing Ihe national. goveminent of aulhorily to' 
suggest that It was more than declaratory of the resort to all means for Ihe 'exercise of a granted 
rcIationsbipbctwccn the national. and stale power which arc appropriate and plainly adapt-
governments as it bad been established by the ed to the pcnnilted end." [d.,. at 124, 61 S.C!.. al 
Constitution before Ihe amendment or tbat its 462; sec also ant", at 2417-2418,' 

.11' 
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WISCONSIN DEPT. OF REVENUE v. WILLIAM WRIGLEY, JR. 2447 
Cite .. 112 S.Ct. 2447 (1992) 

,.or federal standards for the disposi
'. of low-level radioactive wastes.: 

' .. ";. The Constitution gives this Court the 
power to resolve controversies between the 

· .States. Long before Congress enacted pol
" :lution~ntrollegislation, this Court crafted 
'8 body of " ~interstate common law,''' Illi
'nois v. City of Milwaukee, 406 U.S. 91, 
106" 92 S.Ct. 1885, 1894, 81 L.Ed.2d 712 
(1972), to govern disputes between States 
irivolving interstate waters. See Arkansas 
~iI.;.Oklahoma, 508 U.S. --,. -.----, 

.. <112 S.Ct.1046, 1052-1058, 117 L.Ed.2d 239 
.... '(1992).· In such contexts, we have not hesi-

• ib;ted to'direct States to undertake sPecific 

take remedial action.. Cf. Illinoisv. City 
of Milwaukee. If this Court has such:au
thority, surely Congress has similar author
ity. 

For these reasons, as well as those set 
forth by Julitice WHITE, I respectfully dis
sent. 

WISCONSIN DEPARTMENT OF . 
REVENUE,' Petitioner, 

. '. .' ... ' 

, v. 

~8i:tions. For example, we have "impose{d] 
IOn States an affirmative duty to take rea
:80nable steps to conserve .and augment the 
.' supply of an interstate stream." 

-:-l~~~~'1~:l!W;:~~e:~;:~~:.l!.l~-f2[~:~!:. __ W1=LLIAM==~WRInGLEY, JR. .. CO. 
-'I, """,., .. 589, 546, 74 L.Ed.2d 848(1982) 91-119. 

Wyomingv.Colorado,259 U.S. 419" Argued Jan. 22, 1992. 
,...' L' ...... · 552, 66 L.Ed. 999 (1922». Thus, 

. unquestionably have the power to . com" Dec:ided June 19, 1992. 

· !iii8nd 'an upstate stream that is polluting 
, 'tile Waters of a downstream State to adopt 
/ipp~IPiiate regulationS to implement a fed-

--Stli~tutOI'~ command. . ... . ,·c·, ~ 

'i!,)~ttJ~,.~!lpeet to the problem preSented hi 
. . .. . if UtigiitionshoUld qevel-

.between States that have joiIied a cOm
,paCt, we would surely have the powe~ to 
(grant relief in the form of specific enforce: 

oithe take title provision.' indeed, 
;;.lfIren·,uthestatute had never been passed;' 

. State's radioactive waste created a 
. ., that' harmed 'itsneighoorB, it 

. seerilsclear that we wouldh8ve had 'the 
'. :IiOw'er'to Command the· offending State to· 

, t~.: . '. .' . ." '. 

· 3. Even If § 2021e(d)(2)(C) is "invalidated" Inso-
· ,;. far 'as It appUes 10 the State of New York, it 

remains enforceable against the 44 States that· 
>. have Joined interstate comPacts approved by 

Cougressbecausc the compacting States have, In 
'. tbeir agreements, embraced that provision and 
. given it independent effect. Congress' consent 
to the compacts was "granted subject to the 

. provisions of the [Act) ..• and only for so long 
as the [entities) established in the compact com· 
ply with all the provisions of [the) Act." Appa. 
lachian States Low-Level Radioactive Waste 
Compact Consent Act. Pub.i.. 100-319, 102 Stat. 

..... WISCOJisin Tax' Appeals . Commission 
upheld ·taxasliessnient 'against out-of-state 
chewlnr(gtim manufaCturer.:' The :~uit 
CO~ Dane Golinty, WilliaID Ai. Bablitch, 
J'ii'eVeiliecL'··Depar.tmentof .'Revenueap
pWed/The 'C',oiiit of 'AppealS, 168 Wis.2d 
559, 451 N.W.2d 444, reversed and rewd
ed with· Ii directions. . Manufacturer ,: peti
tionecIfor review; The Supreme Court;' i60 
wiS.2d5S,465 . N.W.2d 800, . 'reversed. 
State~B petition for certiorari was, granted.. 
The Sup~meCourt, JuStice Scalia,J., held 
that: (1) pluUe "Boiicitationoforders" in . 
Interstate"Commerce Tax: Act iinmunity· .. :.'~ ~. ~-, ..... :'~. .". ...",... .. . 

471 •. J'hus the compacts Incorporated the provi-· 
sions of the Act, including the take title provi· 
sion. )'hcSc compacts. the product of voluntary 
intci-state coopcni.tlon.' unquestionably survive 
the "Invalidation" of § 2021e(d)(2)(C) as it ap
pUes to New York. Congress did not "dircc{t)" 
the States to enter Into thcsccompactS and .the . 
decision of each compacting Staie to. enter into' 
a compact was not Influence,!' by the .existence . 
of the take title provision: Whether a State went 
its own 'way or joined l' compact. il' was ,still 
subject to the take title provision. 


