NLWJC - Kagan
DPC - Box 069 - Folder-006

Analysis of Constitutionality



01/03/86 WED 16:44 FaX ,
IS , [@oo2

Congressional Research Service * The Library of Congress * Washington, D.C. 20540-7000

January 2, 1996

TO :  House Committee on the Judiciary
Attention; Perry Apelbaum
FROM :  American Law Division
SUBJECT :  Constitutionality of the Punitive Damages Additur Provision

in the Senate-Passed Version of HL.R. 956, 104th Congress

This memorandum is furnished in response to your request for an analysis
of the constitutionality of the punitive damages additur provision in the Senate-
passed version of HR. 956, 104th Congress. The House- and Senate-passed
vergions of H.R. 956 have different punitive damages caps.! The House-passed
cap would apply in all civil actions, whereas the Senate-passed cap would apply
only in products liability cases. The House-passed cap would be three times
economic damages or $250,000, whichever is greater; the Senate-passed cap
would be twice economic and noneconomic damages or $250,000, whichever is
greater, but, if the defendant is an individual whose net worth does not exceed
$500,000 or an organization with fewer than 26 full-time employees, the cap
would be twice economic and noneconomic damages or $250,000, whichever is
less. Under the Senate-passed bill, a court could exceed the former cap, but not
the latter cap, if it finds the punitive damages award insufficient. If the court
awards an "additur” (exceeds the cap), a defendant who objects to it could appeal
it or could elect to have a new trial on the issue of punitive damages.

The constitutional question that the additur provision raises is whether it
violates the Seventh Amendment’s guarantee of the right to a trial by jury "(i]ln
Suits at common law, where the value in controversy shall exceed twenty
dollars." The Seventh Amendment, unlike most of the Bill of Rights, applies

only in federal courts (including District of Columbia courts)?, not in state
courts.? Products liability suits are suits "at common law," which is state court-
made law. Like other suits that arise under state law, products liability suits
may be brought in federal court when, and only when, there is diversity of

! The House-passed cap appears in § 201 of its bill; the Senate-passed cap appears in § 107 of
its. The Senate-passed bill is published at 141 Cong. Rec. S 6407 {daily ed. May 10, 1995).

2 Capital Traction v. Hof, 174 U S. 1, 5 (1899).

® Minneapolis & St. Louis R.R. Co. v. Bombolis, 241 U.S, 211 (1916).
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citizenship, which means that the plaintiff and the defendant are domiciled in
different states; and when the amount in controversy exceeds $50,000, exclusive
of interest and costs.” H.R. 956, in both its House- and Senate-passed versions,
would not change the law with respect to federal jurisdiction of products liability
suits. Both bills, including the additur provision of the Senate-passed bill, would
apply to suits brought in both state and federal court. Because the Seventh
Amendment does not apply in state courts, the Senate-passed bill’s giving the
court the authority to award an additur would raise no jury trial issue in suits
decided in state courts, and would preempt any right under a state constitution
or state statute to a jury determination of the amount of punitive damages.®

A lawsuit, such as a products liability suit, that arises under state law but
is brought in federal court, is known as a “diversity case." The Supreme Court
has held that the question whether a right to a jury trial exists in a particular
diversity case "is to be determined as a matter of federal law."® The Seventh
Amendment would clearly apply to products liability suits brought in federal
court. This is because products liability suits are suits "at common law,” and
their value in controversy, when brought in federal court, exceeds $20. They are
suits "at common law," even if they arise in a state that has codified its products
liability law, because

By common law, {the Framers of the Amendment] meant
.. . not merely suits, which the common law recognized
among its old and settled proceedings, but suits in which
legal rights were to be ascertained and determined, in
contradistinction to those where equitable rights alone were
recognized, and equitable remedies were administered . . . .
The Seventh Amendment does apply to actions enforcing
statutory rights, and requires a jury trial upon demend, if
the statute creates legal rights and remedies, enforceable in
an actions for damages in the ordinary courts of law.’

The value in controversy of a products liability suit, when brough{ in
federal court, always exceeds $20 because diversity jurisdiction requires an
excess of $50,000 in controversy.

The fact that the Seventh Amendment applies to products liability suits
brought in federal court does not mean, however, that every question that arises
in & products liability suit must be decided by the jury; the court decides some

498 US.C. § 1332.

® In Southland Corp. v. Keating, 465 U.S. 1 (1984), the Supreme Court has held that § 2 of
the Federal Arbitration Act, § UST. § 2, preempts conflicting state law. This statute provides
that agreements to arbitrate "shall be valid, irrevocable, and enforesable,” and thus effectively
eliminatea the right to a jury trial in some stata cases.

§ Simler v. Conner, 372 U.S. 221. 222 (1963).

7 Curtis v. Loother, 415 U.S. 189, 193, 194 (1974) (emphasis supplied by the Court). -
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questions. "The controlling distinction between the power of the court and that
of the jury is that the former is the power to determine the law and the latter
to determine the facts"® The question this memorandum will address is
whether the parties to a products liability suit have a right under the Seventh
Amendment to have a jury determine whether an additur is appropriate, or
whether the bill’s providing for a judge to make this determination is
constitutional.

PLAINTIFFS AND DEFENDANTS -

Before we address this question, however, it seems worth examining the
respective positions of the plaintiff and a defendant vis-a-vis an additur under
the biil, The bill, it will be recalled, would allow a defendant to avoid an additur
by electing a& new trial on the issue of punitive damages, but would not grant
the same right to the plaintiff. A plaintiff presumably would not ordinarily
complain if a defendant accepts an additur, but, in some cases, the plaintiff
might believe he could do better with a new trial on the question of punitive
damages. A plaintiff, therefore, might object to the additur provision and wish
to challenge it as unconstitutional.

As for the defendant, we start from the premise that a judge may always
order a new trial on the issue of punitive damages if he believes that the
amount awarded was too low. This being the case, then, even assuming, for
the sake of argument, that the additur provision would violate the Seventh
Amendment, of what can the defendant complain? He seemingly would be
placed in a better position by being permitted to choose an additur over a new
trial, given that a new trial could be imposed without his being permitted any
choice. Perhaps the defendant could complain, however, that, because of the
time and expense a new trial would entail, a judge would be more likely to
impose an additur than to order 2 new trial if imposing an additur were not an
option. Therefore, in a case where the judge believed that the amount of
punitive damages was on the borderline of insufficiency, he might impose an
additur whereas he might not order a new trial unless he could condition it on
the defendant’s rejection of an additur.

This might not only give the defendant a reason to challenge the consti-
tutionality of the additur provision, it might given the plaintiff a reason to be
wary of challenging it. For a plaintiff who ¢hallenged it in-the hope of getting
a new trial instead might succeed in his challenge yet not get a new trial. The
bottom line, however, seems to be that either a plaintiff or a defendant might
wish to challenge the constitutionality of the additur provision. '

® Dimick v. Schiedt, 293 U.S, 474, 486 (1935).

% In Dimick v. Schiedt, supra note 8 at 487, the Supreme Court noted that "there. are
numarous cases where motions for new trial have been made and grantsd on the ground that the
verdict was insdequate." Punitive damages were not at issue in this case, but that seems
immaterial with respect to thia point.



01/03/96 WED 16:45 FaAX [oos

CRS-4

SUPREME COURT CASES

The question is whether such a challenge could succeed. We start by
mentioning three Supreme Court cases. In Kennon v. Gilmer, an 1889 case, the
trial court had reduced the jury's award of compensatory damages, "without
submitting the case to another jury, or putting the plaintiff to the election of
[either a new trial or] remitting part of the verdict before rendering judgment
for the rest . . . .""" The Supreme Court found this te violate the Seventh
Amendment. Note that this case involved compensatory, not punitive damages,
and involved a reduction, not an increase, in damages.

In Dimick v. Schiedt, a 1935 case, the jury awarded the plaintiff $500
damages for personal injuries resulting from the defendant’s negligence.!! The
plaintiff moved for a new trisl on the ground that the damages were inadequate,
and the trial court gave the defendant a choice: consent to an increase of the
damages to $1,500, or the court would grant the plaintiff’s motion for a new
trial. The defendant consented to the increase, but the plaintiff objected,
claiming a Seventh Amendment right to a trial by jury. The Supreme Court
ruled for the plaintiff, writing:

Where the verdict returned by a jury is palpably and grossly
inadequate or excessive, it should not be permitted to stand;
but, in that event, both parties remain entitled, as they were
entitled in the first instance, to have a jury properly deter-
mine the question of liability and the extent of the injury by
an assessment of damages. Both are questions of fact.
Where the verdict is excessive, the practice of substituting a
remission of the excess for a new trial is not without
plausible support in the view that what remsins is included
in the verdict along with the unlawful excess -- in that sense
that it has been found by the jury -- and the remittitur has
the effect of merely lopping off an excrescence. But where
the verdict is too small, an increase by the court is a bald
addition of something which in no sense can be said to be
included in the verdict.!?

Note that this case, like Kennon, supra, involved compensatory, not
punitive damages, but, unlike Kennon, did involve an increase in damages.

Finally, in Tull v. United States, a 1987 case, the Supreme Court Held_ that
the Seventh Amendment does not provide a right to a jury determination of the

19 131 US. 22, 27-28 (1889).
u Dimick, supra note 8.

12 I4. at 486,
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amount of the civil penalty that may be imposed under the Clean Water Act.!?
The Court wrote:

The Seventh Amendment is silent on the question whether
8 jury must determine the remedy in a trial in which it must
determine liability. The answer must depend on whether the
jury must shoulder this responsibility as necessary to
preserve the "substance of the common-law right of trial by
jury." ... ([Tlhe Amendment was designed to preserve the
basic institution of jury trial in only its most fundamental
elements"). The assessment of a civil penalty is not one of
the "most fundamental elements.” Congress’ authority to fix
the penalty by statute has not been questioned . ... Since
Congress itself may fix the civil penalties, it may delegate
that determination to trial judges.!"

The Court added a footnote that may be read as sufficiently broad to
encompass the assessment of all damages, not merely civil penalties:

Nothing in the Amendment’s language suggests that the
right to a jury trial extends to the remedy phase of a civil
trial. Instead, the language "defines the kind of cases for
whicl:isjury trial is preserved, namely ‘suits at- common
law.”™ '

Tull also raised the question of whether the Seventh Amendment provides
a right to a jury determination of liability under the Clean Water Act, as well
as of damages. The Court held that it does, and included the following footnote
in its discussion of the issue: '

The Government distinguishes this suit from other actions
to collect a statutory penalty on the basis that the statutory
penalty here is not fixed or readily calculable from a fixed
formula [and, the Government was apparently arguing, was
therefore more an equitable remedy, for which there is no
right to a jury trial, than a legal remedyl. We do not find
this distinction significant. The more important character-
istic of the remedy of civil penalties is that it exacts
punishment -- a kind of remedy available only in courts of
law. Thus, the remedy of civil penalties is similar to the
remedy of punitive damages, another legal remedy that is not
a fixed fine. See, e.g., Curtis v. Loether, supra [415 U.S.], at
189-190 [1974] (defendant entitled to jury trial in an action

18 481 U S. 412 (1987).
414 at 425-427.

16 1. at 426 n 9,

doos
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based on a statute authorizing actual and punitive damages
of not more than $1,000).16

Of the Supreme Court mentioned above, Dimick is the only one that
involved a court-ordered increase in damages. Therefore, it appears that, if a
court is to uphold the additur provision of the Senate-passed H.R. 956, then,
unless the Supreme Court overturns Dimick,'? it will have to distinguish it,
presumably on the ground that Dimick concerned compensatory damages,
whereas the bill’s additur provision would apply only to punitive damages. The
opinion in Tull would provide support-for a court in distinguishing Dimick,
along lines such as this: Footnote 9 of Tuil said that nothing in the Seventh
Amendment suggests that the right to a jury trial extends to the remedy phase
of a civil trial. Although the remedy phase in Twll concerned a civil penalty, not
punitive damages, footnote 7 of Tuil commented that civil penalties are similar
to punitive damages. It compared them, however, in the context of the right to -
a jury trial on the liability issue, not on the damages issue. Tull, therefore, is
not on point, but would provide support for an argument that Dimick would not
apply to punitive damages.

FEDERAL COURTS OF APPEALS DECISIONS ON COURT-ORDERED
ADDITURS

In 1994, in Gibeau v. Nellis, the Second Circuit held that, under 42 U.S.C.
§ 1983, "the district court had erred in failing to award the plaintiff nominal
damages notwithstanding the jury verdict.”®® The court of appeals therefore.
remanded the case "to the district court for an award of nominal damages in the
amount of one dollar . . .."* The court of appeals added:

In directing the district court to award nominal damages
contrary to the jury verdict, we are mindful that a federal
court’s increase of a jury award would constitute impermis-

16 14, at 422 n.7.

7 Dimick was a 54 decision, with the dissent writing:

{Tlhe Beventh Amendment guarantees that suitors in actions at law shall
have the benefits of trial of issues of fact by a jury, but it does not
prescribe any particular procedures by which these benefits shall be
obtained, or forbid any which doea not curtail the function of the jury to
decide questions of fact as it did before the adoption of the Amendment.
It does not regtrict the court’s control of the jury’s verdict, as it had
previously been exercised, and it does not confine the trial judge, in
determining what issues are for the jury and what for the court, to the
particular forma of trial practice in vogue in 1791

293 U.S. at 491.
18 18 F.3d 107, 110 (2d Cir. 1994).

9 rd at 111,
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sible additur where it would violate the Seventh Amendment

right to a jury trial. Dimick v. Schiedt ... . However, a
remand for an entry of judgment in the instant case would
not violate the Seventh Amendment. . .. Because nominal

damages are mandatory under these circumstances, our
decision does not impermissibly invade the province of the
T

Jury.

The Second Circuit cited, by contrast, Gentile v. County of Suffolk, in which
the plaintiff sought an additur awarding nominal damages, and the Second
Circuit held that, because 42 U.S.C. § 1983 did not compel an award of nominal
damages in the case (because the plaintiff had recovered actual damages from
another defendant), the “plaintiffs’ argument ‘neglect{ed] the constitutional
prohibition of additur under the Seventh Amendment.”"!

In 1990, in Hattoway v. McMillian, a federal district court found that a
jury’s compensatory damage award was insufficient, and, pursuant to a Florida
statute, offered the defendant the choice between an additur or a new trial on
the issue of damages.” The plaintiff appealed, and the Eleventh Circuit held
this unconstitutional, writing that “the order of an additur by a federal court
violates the seventh amendment right to a jury trial in civil cases."® The court
cited Dimick v. Schiedt, supra, and Hawkes v. Ayers, a court of appeals case that
cited Dimick and three prior courts of appeals cases.®

As these cases all involved additurs to compensatory damages, they appear
consistent with Dimick, and demonstrate that Dimick continues to be followed,
but do not otherwise shed light on the constitutionality of an addltur to punitive

damages.

D13,

2l 1d., citing Gentile v. County of Suffolk, 928 F.2d 142, 155 (2d Cir. 1991). In Earl v..
Bouchard Transpoertation Co., Inec., 917 F.2d 1320, 1331 (24 Cir. 1990), the Seeond Circuit wrote:
"It has been clear, at least since Dimick v. Schiedt [citation omitted], that whila a remittitur is
permisaible, en additur is not. . ., To this day, the Court has not questioned the asymmetric
treatment by federal courts of the doctrines of remittitur and additur, despite vigerous criticism
of the rule.” {citations omitted)

22 908 F.2d 1440, 1460 (11th Cir. 1990).

B 14 at 1451

% 537 F.2d 836, 837 (5th Cir. 1976). Citing Hatfaway and Dimick, the Eleventh Circuit .
subsequently wrote: "The federal court’s long standing policy agzinst additur, as an intrusion on
the jury's domain and violation of the Seventh Amondment, also stands in the way of Walker’s
request for onae dollar in nominal damages where the jury awarded none.” Walker v. Anderson
Electrical Connectors, 944 F.2d 841, 845 (11th Cir. 1991), cert, denied, 113 8. Ct. 1043 (1993). The
Eighth Circuit, citing Dimick, agreed "that additur is generally impermissible in federal actions
becatse it violates the seventh amendment right to a jury trial." Hicks v. Brown Group. Inc., 902
F.24 680, 652 (8th Cir. 1990), cert, denied, 114 5.Ct. 1642 (1994).
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FEDERAL COURTS OF APPEALS DECISIONS ON COURT-ORDERED
REDUCTIONS OF PUNITIVE DAMAGES AWARDS

In 1989, in Shamblin’s Ready Mix, Inc. v. Eaton Corp., the Fourth Circuit,
citing footnotes 7 and 9 of Tull, supra, wrote: "[wle hold that the seventh
amendment does not require that the amount of punitive damagoes be assessed .
by a jury."® Despite this statement, the issue before the court was only
“whether the seventh amendment precludes a court from reducing [emphasis
added] the amount of punitive damages awarded by a jury without remanding
for a new trial."® Therefore, with respect to an additur provision, this holding
apparently must be viewed only as dictum. In.any event, the en banc Fourth
Circuit, in Defender Industries, Inc. v. Northwestern Mutual Life Insurance Co.,
in 1991, unanimously overruled Shamblin’s Ready Mix, Inc. with respect to a
court’s power to reduce an award of punitive damages without offering the

plaintiff the opportunity for a new trial ("a new trial nisi remittitur").?’

In Defender Industries, Inc., the en banc court wrote:

The Tull decision cannot stand for the proposition that a
plaintiff bringing a state common-law cause of action does
not have a right to a jury determination of the amount of
punitive damages. Rather, the Tull Court reasoned that the
seventh amendment does not require that a jury determine
the remedy in a civil trial unless such a determination is .
"necessary to preserve the ‘substance of the common-law
right of trial by jury.”™ :

23 373 F.2d 736, 742 (4th Cir. 1989).

%14 at 740. The Fourth Circuit in this case noted:

Courts of appeals in the First, Sixth, Seventh, and Eighth Circuita hs.vo
reduced the amount of punitive damages without remanding for a new
trial. In three of these cases, juries had awarded excessive punitive
damages. See Rowlett v. Anheuser-Busch, Inc., 832 F.23 194, 207 (lst
Cir.1987) . . . ; Bell v. City of Milwauhee, 746 F.2d 1205, 1267, 1279 (7th
Cir.1984) . . . ; Guzman v. Western State Bank, 540 F.2d 948, 954 (8th
Cir.1976). . . . In the fourth case, the appellate court reducad a judgment
for punitive damages entered by a district court after a bench trial. See
Shimman v. Frank, 6256 F.2d 80, 102, 104 (6th Cir.1980). . .. Although the "
appellate courts in three cases reduced awards made by & juty, none of the

opinions discusses the seventh amendment. :

The Fourth Circuit added: _
In a subsequent case the Saventh Circuit, without mentioning Bell, held
thet the seventh amendment did not permit a district court to reduce a
jury verdict for punitive damagea. See MeKinnon v. City of Berwyn, 750
F.2d 1383, 1391-92 (7th Cir.1984). We decline to follow McKinnon. It was
decided before Twuil v, United States, 481 U.S. 412 . . ., which we deem to
be contrary to McKinnon.

873 F.2d at 740 n.2,

%7 938 F.2d 502, 507 (4th Cir_ 1991) (en banc), cert. denied, 113 S. Ct. 3038 (1993). -
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Over one hundred years ago the Supreme Court held that
the seventh amendment guarantees a jury determination of
the amount of tort damages. Kennon v. Gilmer, 131 U.S. 22
(1889). Moreover, the Supreme Court decisions in
Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal
Inc., 492 U.S. 257 (1989), and Pacific Mutual Life Insurance
Company v. Haslip, 499 US. 1 (1991), decided after
Shamblin’s, emphasize the fundamental character of a jury
assessment of the amount of punitive damages. . . . In
Haslip, the Court reiterated the fundamental and historical
role of the jury in the assessment of punitive damages. . . .
An assessment by a jury of the amount of punitive damages
is an inherent and fundamental element of the common-law
right to trial by jury. Therefore, we hold that the seventh
amendment guarantees the right to a jury determination of
the amount of punitive damages, and overrule Shamblin’s
Ready Mix, Inc. v. Eaton Corp.?®

The court in Defender Industries noted that the Seventh and Tenth Circuits
had also "considered whether a district court may reduce the amount of punitive
damages awarded by a jury and enter judgment in that amount without
providing a plaintiff an opportunity to accept a remittitur or receive a new trial
[and] have concluded that the right to a jury determination of the amount of
punitive damages is guaranteed by the seventh amendment.”® These cases
were McKinnon v. City of Berwyn,®® and O’Gilvie v. International Playtex,
Inc.,®! neither of which discusses the Seventh Amendment issue in depth.

In 1993, in Morgan v. Woessner,® the Ninth Circuit wrote:

2 Id. at 506-507 (citations omitted or edited). In neither Bmwmng—Feﬁs nor Haslip did the
Supreme Court address the Seventh Amendment issue. In Browning-Ferris, the Court held that

punitive damages, no matter how high, do not violate the clause of the Eighth Amendment that °

prohibits "excessive fines,” as this clause does not apply in suits between private parties. In
Huslip, the Court found that application of Alabama’s eriteria for judicial review of punitive
damages awards doeg not violate dua process because it "imposes a sufficiently definite and
meaningful constraint on the dmcreuon of Alabama fact finders in awarding punitive damages."
499 U.S. at 22. ,

2 1d. at 507.

% McKinnon, aupra note 26, 750 F.2a at 1392 ("A federal judge can set aside a jury verdict as

excessive, but he can fix the proper level of dam&gea only if the plmnt:lff i enmled toa partxcula.r
amount of damages as a matter of law . ., .") ,

21 821 F.2d 1438, 1447 (10th Cir. 1987), cert. denied, 486 U.S. 1032 (1988) ("Playtex is correct
that in an ordinary remittitur ¢ase, the plaintiff must ba affered a choice between a new trial and
aceapr.mg a remittitur to avoid a serious problem under the Seventh Amendment, which reserves
to the jury the determination of damages.")

32 997 F.2d 1244, 1258 (Sth Cir. 1998), cert. dismissed, Searle v. Morgan, 114 S. Ct. 67} (1994),
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The Seventh Amendment’s guarantee to a trial may jury may
requu‘e a court reviewing an award of punitive damages to
give a plaintiff the option of a new trial on punitive damages
if it finds an award grossly excessive and otherwise would
order a remittitur. The Supreme Court, it appears, has
never given its blessing to an appellate court reducing an
award without affording the plaintiff an opportunity to retry
that issue. See Browning-Ferris Industrzes, 492 U.S. at 279
n. 25, 109 S_Ct. at 2922 n.25.

Several circuits, however, have reduced the amount of
punitive damages awarded without giving the plaintiff a
choice of a new trial on that issue.?® However, none of
these cases considered the Seventh Amendment, and we do
not think it wise to follow this course of action.

Two cases already have held that a remittitur without the
option of a new trial is a violation of the Seventh
Amendment.*

The cases discussed in this section disagree as to whether a court may,
without offering the plaintiff a new trial, reduce the amount of punitive
damages a jury awards, although the two that considered the question at the
greatest length -- Defender Industries and Morgan v. Woessner - concluded that
a court may not do so. We have found no case that has ruled on the question
of whether a court may increase the amount of punitive damages a jury awards;
the latter, of course, is the question raised by the additur provision of the
Senate-passed H.R. 956. But even cases that uphold the power of a court to
reduce punitive damages without offering the plaintiff a new trial appear to
provide only limited support for the proposition that a court may increase
punitive damages. This is for the reason suggested above by the Supreme Court
in Dimick: the amount that remains after a court reduces a jury award was
assessed by a jury, whereas an amount added by a court was not.’ a8 '

FEDERAL STATUTES AUTHORIZING COURTS TO ASSESS PUNITIVE
DAMAGES

In Swofford v. B & W,, Inc., the Fifth Circuit held that the Patent Act, 36
U.S.C. § 284, "which gives the trial judge discretion to increase the damages up
to three times the amount found by the jury or assessed by the trial judge, does

# Citing Douglas v. Metro Rental Services, Inc., 827 F.2d 262, 257 (7th Cir. 1987), as well as
all the cases cited in ths firet quotation in note 26, supro.

M Citing McKinnor, supre note 30, and Defender Industries, supra note 27.

3 See text sccompanying nota 12, supra.
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not deny the plaintiffs any constitutionai right to a jury trial."® This case is
probably the most on point, with respect to the bill’s additur provision, of any
discussed in this memorandum. However, its precedential value should not be
overrated, as it is more than 30 years old and preceded several relevant Supreme
Court cases.

There are also federal statutes that require a court to assess in the first

instance the amount of punitive damages, and this seems no different in prin-
ciple from an additur, as, with respect to both an original assessment and an
additur, a jury plays no part. These statutes include the Petroleum Marketing
Practices Act,’” the Fair Credit Reporting Act,’® and the Equal Credit Oppor-
tunity Act.® In Thompson v. Kerr-McGee Refining Corp., the Tenth Circuit
addressed the question of the right to a jury trial for acfual damages under the
Petroleum Marketing Practices Act.®® No court decision. has -been found

%6 336 F.2d 406, 418 (5th Cir. 1964), cert, denied, 379 U.S. 962 (1965). In Curtis v. Loether,
supra note 7, 416 U.8. 189, 196 n.12 (1974), the Supreme Court cited this case, but for a different
propogition.

37 16 U.S.C. § 2805(d)(2) ("The question of whether to award exemplary damages and the
amount of any such award shall be determined by the court and not by the jury.”) Note that this
provision makes the question of whether to award punitive damages, not merely the amount of
any such award, a mattar for the court; this appears to be unconstitutional, in light of the
Supreme Court’s decigions in Tull and in Curris v. Loether, which were handed down after

- enactment of tha statute. See text accompanying note 16, supra. In Shamblin’s Ready Mix, Ine.,

supra note 25, 873 F.2d at 740, the Fourth Circuit, citing Twll, wrote: "(Tlhere can be no doubt
that the seventh amendment guarantees a jury trial on the issue of the defendant’s Hability
[expbasis added] for punitive damages."

88 15 U.S.C. § 16811(2) ("Any consumer reparting agency or use of information which wilifully
fails to comply . . . is liable . . . in an amount equal to the sum of -- (2) such amount of punitive
damages as the court may allow . . . .") '

% 15 US.C. § 1691e(b) ("Any creditor . . . who fails to comply . . . shall be lisble . .

punitive damages . . . . In determining the amount of such damages in any action, the court shall

congider .. .."

40 660 F,2d 1380, 1386 (10th Cir. 1981), eert. denied, 455 U.S. 1019 (1982). The court quoted
the following from the Supreme Court’s decision in Curtis v. Loether, supra note T:

The Seventh Amendment [right to jury trial]l does apply to actions

enforcing statutory rights, and requires a jury trial upon demand, if the

statute creates legal rights and remedies, enforceable in an action for

damages in the ordinary courts of law. . . .
415 U.S. at 194. (It will be recalled that the statute at issue in Curtis v. Loether provided for
actual and punitive damages.) The court in Thompson continued:

A gujt for money damages is unmiatakably an action at law triable to a

jury. Congress did not limit the right to trial by jury if the claimant

sought actual damages. If Congress had intended to limit the right, it.

could have drafted a saction similar to 15 U.S.C. § 2805(d)}(2). . . .
This is the provision, quoted in footnote 37, supre, that gives to the court the question of whether
to award punitive damages and the amount of any such award. The court in Thompsan seoms
to overlook that, if Congress had drafted a section similar to 15 U.S.C. § 2805(d)(2), it would have
been unconstitutional, aecordmg to the holding of Curtis v. Loether that it had just quoted.

@o12
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addressing the constitutionality of the punitive damages provisions of the Fair
Credit Reporting Act or the Equal Credit Opportunity Act.

CONCLUSION

The question whether the Seventh Amendment permits a judge to increase

a punitive damages award made by a jury is unsettled, with apparently no cases
precisely on point. There are cases on the question of whether the Seventh
Amendment permits a judge to reduce a punitive damages award made by a jury,
but these cases reach opposing conclusions. In any case, even those that uphold
the power of a court to reduce punitive damages without offering the plaintiff
an opportunity for a new trial provide only limited support for the proposition
that a court may increase punitive damages. This is for the reason suggested
by the Supreme Court in Dimick v. Schied?: the amount that remains after a

court reduces a jury award was assessed by a jury, whereas an amount added by
a court was not.

To argue that the Seventh Amendment does provide the right to a jury
determination of the amount of punitive damages (and that the additur provi-
sion of the Senate-passed H.R. 956 therefore ig unconsntutlonal) one might cite
the following:

e In 1936, in Dimick v. Schiedt, the Supreme Court held that a court
violated a plaintiff’s Seventh Amendment right to a jury trial by giving the
defendant a choice whether to accept an increase of an award of compensatory
damages or face a new trial. This holding continues to be followed

® A unanimous en banc Fourth Circuit decision in 1991 (Defender' Indus-
tries, Inc. v. Northwestern Mutual Life Insurance Co.) and other federal courts
of appeals cases, held that a court lacks the power to reduce an award of
punitive damages without offering the plaintiff the opportunity for a new trial

e The Supreme Court, in Browning-Ferris (1989) and in Haslip (1991) ,

which concerned, respectively, Eighth Amendment and Fourteenth Amendment
issues raised by punitive damages awards, emphasized, in the words of the
Fourth Circuit in Defender Industries, "the fundamental character of a jury
assessment of the amount of punitive damages."

Furthermore, 85 discussed in note 37, supra, 15 US.C. § 2805(d)(2) itself is apparently
uncenstitutional, to the extent it denies the right to a jury trial on the question of whether to
award punitive damages. Nevertheleas, the court in Thompson then added:

Absent the lirnitation of the above section, which is in derogation of the
common law, the issue of exemplary damages also would be triable to a
jury. )

This statement could be quoted in support of the proposition that there is no right to ajury trial .

on the issua of the amount of punitiva damages. However, it could also be quotad in support.of
the apparently incorrect proposition that there is no right to a jury trial on the issue of whether
to award punitive damages. This arguably reduces the authority of this case to sru.pport the
former proposition.

@o13
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To argue that the Seventh Amendment does not provide a right to a jury
determination of the amount of punitive damages (and that the additur
provigion of the Sénate-passed H.R. 956 therefore is constitutional), one might
cite the following:

e In 1987, in Tull v. United States, the Supreme Court held that the

Seventh Amendment does not provide a right to a jury determination of the -

amount of the civil penalty that may be imposed under the Clean Water Act.
It added: “Nothing in the Amendment’s language suggests that the right to a
jury trial extends to the remedy phase of a civil trial" and "the remedy of civil
penalties is similar to the remedy of punitive damages."

® Some federal courts of appeals cases have held that a court may reduce
the amount of punitive damages without offering the plaintiff an opportunity
for a new trial.

® A provision of the Patent Act, upheld in 1964 by a federal court of
appeals, gives the trial judge the discretion to increase the amount of damages
found by the jury. At least three federal statutes provide for judicial assessment
of the amount of punitive damages in the first instance, and this seems no
different in principle from an additur, as, with respect to both, a jury plays no
role. '

In conclusion, because there are arguments of apparently comparable

weight on both sides of the question, it seems impossible to predict whether the
additur provision of the Senate-passed H.R. 956 will be found constitutional.

‘Henry Cohen |
Legislative Attorney
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Appellant Southland Corp. (hereafter appellant) is the owner and fran-

chisor of 7-Eleven convenience stores. Appellees are 7-Eleven fran-
chisees. Each franchise agreement between appellant and appellees
contains a clause requiring arbitration of any controversy or ciaim aris-
ing out of or relating to the agreement or breach thereof. Several of
the appellees filed individual actions against appellant in California Supe-
rior Court, alleging fraud, misrepresentation, breach of contract, breach
of fiduciary duty, and violation of the disclosure requirements of the
California Franchise Investment Law, These actions were consolidated
with a subsequent class action filed by another appellee making sub-
stantially the same claims. Appellant moved to compel arbitration of
the claims pursuant to the contract. The Superior Court granted the
motion as to all claims except those based on the Franchise Inveatment
Law, and did not pass on appellees’ request for class certification. The
California Court of Appeal reversed the trial court's refusal to compel
arbitration of the claims under the Franchise Investment Law, constru-
ing the arbitration clause to require arbitration of such claims and hold-
ing that the Franchise Investment Law did not invalidate arbitration
agreements and that if it rendered such agreements invalving commerce
unenforceable, it would conflict with § 2 of the United States Arbitration
Act, which provides that “a contract evidencing a transaction involving
commerce to settle by arbitration a controversy . . . arising out of such
contract or transaction , . . shall be valid, irrevocable, and enforceable,
‘ 1
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save upon such grounds as exist at law or in equity for the revocation
of any contract.” 'The court also directed the trial court to conduct
class-certification proceedings. The California Supreme Court reversed
the ruling that claims asserted under the Franchise Investment Law
are arbitrable, interpreting § 315612 of that Law-which renders void
any provision purporting to bind a franchisee to waive compliance with
any provision of that Law—to require judicial consideration of claims
brought under that statute and holding that the statute did not contra-
vene the federal Act. The court remanded the case to the trial court for
consideration of appellees’ request for class certification,
Held:

1. This Court has jurisdiction under 28 U. S. C. §1267(2) to decide
whether the United States Arbitration Act pre-empts §31512 of the
California statute. Cox Broadcasting Corp. v. Cohn, 420 U. S, 469,
To delay review of a state judicial decision denying enforcement of an
arbitration contract until the state litigation has run its course would
defeat the core purpose of the contract. Onthe other hand, since it does
not affirmatively appear that the request for class certification was
“drawn in question” on federal grounds, this Court is without jurisdic-
tion to resolve this question as a matter of federal law under § 1257(2).
Pp. 6-9.

2. Section 31512 of the California statute directly conflicts with § 2 of
the United States Arbitration Act and hence violates the Supremacy
Clause. Pp. 10-16.

(@) In enacting § 2 of the federal Act, Congress declared a national
poliey favoring arbitration and withdrew the power of the states to
require a judicial forum for the resolution of claims that the contracting
parties agreed to resolve by arbitration. That Act, resting on Congress’
authority under the Commerce Clause, creates a body of federal sub-
stantive law that is applicable in both state and federal courts. Moses
H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U. S,
1. To confine the Act’s scope to arbitrations sought to be enforced in
federal courts would frustrate what Congress intended to be a broad
enactment. Pp. 10-14.

(b) If Congress, in enacting the Arbitration Act, had intended to
create a procedural rule applicable only in federal courts it would not
have limited the Act to contracts “involving commerce.” Section 2's
“involving commerce” requirement is not to be viewed as an inexplicable
limitation on the power of the federal courts but as a necessary qualifi-
cation on a statute intended to apply in state as well as federal courts,
Pp. 14-15.

(¢) The California Supreme Court's interpretation of § 31512 would
encourage and reward forum shopping. This Court will not attribute to
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he intei ' i nforce an arbitration contract
g3 the intent to create a right to enfore : ontrac

Snog gﬁ make that right dependent on the pa..rtmular' fgru.n} mt?v}ut;lr\l 1: hlil;

asserted. Since the overwhelming proportion of ¢ivil 'lm'gadmc;lto‘]jnﬁt

‘country is in the state courts, Congress could not have m_ber{ e Jodlen

the Arbitration Act t.o‘disput;‘e; subjetlzit olr:%y m stt.ate asouwx:z !lJlura:: : :d :ra.l

i gubstantive rule applicable in state as .

Zgu;rt: atglgn;ress intended to foreclose state legislative atltsenllgts to
uhderc,:ut the enforceability of arbitration agreements. Pp. 15-16.

Appeal dismissed in part; 31 Cal. 3d 584, 645 P. 2d-1192, reversed in part

and remanded. .

BURGER, C. J., delivered the opinion of the Co‘ur'f, m which BREII::A;!,
WHITE, MARSHALL, BLACKMUN, and POWELL, B | .,]Omeda.ﬂ STE; ¢ J
4 ion i ing i 0 .17,

ini urring in part and dissenting in part, poss, p- -
g’l%io:nm;? l?onﬁlz?in: dissg'xting opinion, in which REHNQUIST, J., joined,

posl, p. 21. . .

A llants. With
Mark J. Spooner argued the case for appe :
him a:n the }{)riefs were Peter K. Bleakley and Martin

H. Kresse.

John F. Wells argued the cause for appellees. With him

" on the brief were Lise A. Pearlman and Fonda Karelitz.*

CHIEF JUSTICE BURGER delivered the opinion of the Gourt.

This case presents the questions (a) whether the California

Franchise Investment Law, which invalidates certain arbi-

i the Federal Arbitration Act,
tration agreements covered by A ation

i Supremacy Clause and (b) W ;
Vu;(l)clizge:hzh?edegl Act is impaired when 2 class-action struc-

ture is imposed on the process by the state courts.
1.
i nd franchisor of
Appellant Southland Corp. 18 the owner 2 f
7—E{)e€ren convenience stores. South_land ] .standlg,rd frazlo
chise agreement provides each franchisee with a license

use certain registered trademarks, a lease or subl-ease :j’ a
convenience store owned or leased by Southland, inventory

*A brief of amici curiae was filed by Simon H. Trevas for the Securitics

Division of the State of Washington et al.
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financing, and assistance i isi
x In advertising and m isi
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In May 1977, ap ;
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Sz? uthland on behalf of g clasg that asserte;l aqt]gln o o
Proximately 800 California franchisees Y Includes ap-

claims were substant;
other franchisees, tially the 8ame as those agserted by the

da§ed, Southland

The uperior Court granted Southlangd's motion to compéi
based on th
The court did not pass on ap‘-3

A . : So
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claims based on the Californi
m . ornia statute,
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such agreements to arbifrate.! -
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fornia Court of Appeal arguing that the arbitration should

proceed as a class action..

The California Court of Appeal reversed the trial court’s
refusal to compel arbitration of appellees’ claims under the
Franchise Investment Law. Keating v. Superior Court, Al-

&' uweda County, 167 Cal. Rptr. 481 (1980). That court inter-

preted the arbitration clause to require arbitration of all
claims asserted under the Franchise Investment Law, and
construed the Franchise Investment Law not to invalidate
Alternatively, the court
concluded that if the Franchise Investment Law rendered
arbitration agreements involving commerce unenforceable,
it would conflict with §2 of the Federal Arbitration Act, 9
U. 8. C. §2, and therefore be invalid under the Supremacy
Clause. 167 Cal. Rptr., at 493-494. The Court of Appeal
also determined that there was no “insurmountable obstacle”
to conducting an arbitration on a classwide basis, and issued a
writ of mandate directing the trial ecourt to conduct class-
certification proceedings. Id., at 492.

The California Supreme Court, by a vote of 4-2, reversed
the ruling that claims asserted under the Franchise Invest-
ment Law are arbitrable. Keating v. Superior Court of Ala-
meda County, 31 Cal. 3d 584, 645 P. 2d 1192 (1982). The
California Supreme Court interpreted the Franchise Invest-
ment Law to require judicial consideration of claims brought
under that statute and concluded that the California statute
did not contravene the federal Act. Id., at 604, 645 P. 2d,
1203-1204. 'The court also remanded the case to the trial
court for consideration of appellees’ request for classwide

arbitration.

! California Corp. Code Ann. § 31612 (West 1877) provides: “Any condi-
tion, stipulation or provision purporting to bind any person scquiring any
franchise to waive compliance with any provision of this law or any rule or

order hereunder is void.”
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We postponed consideration of the i i
~ We question of jurisdicti
pending argument on the merits. .459 U, . 1310113?11331’(:))11
We reverse in part and dismiss in part. '

II
A

Jurisdiction of this Court is asse
' : rted under 28 U, 8.
§ 1257(2)_, which provides for an appeal from a fina] judg?ne(njé
;)f the highest court of a state when the vélidity of a chal-
enged state statute is sustained as not in conflict with federal

Court with respect to this claim i “ j
de ge gu wghin the meaning of r§nlés5’;1((:)2§.a fnal Judgment or
nder Cox Broadcasting Corp. v. Cohn
482-483 (}975), Judgments of state courts t};a:?natljl}sdeii?i%
a fec!eral Issue are immediately appealable when “the part
seelgng review here might prevail [in the state court) oIr)l t'.hy
merits on nonfederal grounds, thus rendering unnecessar::r3
review of the federal issue by this Court, and where reversal
of the state court on the federal issue would be preclusive of
any furthe'r litigation on the relevant cause of action "
‘I‘_n these Circumstances, we have resolved the federal' i'séu.e
if a refusal immediately to review the state-court decisi
might serlously erode federal policy.” Id., at 483 S
The Judg:ment of the California Suprem,e Coun:, with

spect to th'lS claim is reviewable under Cox Broadcasti "
guprq,. Without immediate review of the California holdiné
y %h_ls Court there may be no opportunity to pass on the fed-
eral issue and_as a result “there would remain in effect the
unrevnewed_decision of the State Supreme Court” holdin
that. the _Cahform‘a statute does not conflict with the Fédera%
Arbitration Act. Id., at 485. On the other hand, reversal
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. of a state-court judgment in this setting will terminate liti-

gation of the merits of this dispute. ' _ A

Finally, the failure to accord immediate review of the deci-
sion of the California Supreme Court might “seriously erode
federal policy.” Plainly the effect.of the judgment of the
California court is to nullify a valid contract made by private
parties under which they agreed to submit all contract dis-
putes to final, binding arbitration. The federal Act permits
“parties to an arbitrable dispute (to move] out of court and
into arbitration as quickly and easily as possible.” Moses
H. Cone Memorial Hospital v. Mercury Construction Corp.,
460 U. S. 1, 22 (1983). _

Contracts to arbitrate are not to be avoided by allowing
one party to ignore the contract and resort to the courts.
Such a course could lead to prolonged litigation, one of the

; ‘* very risks the parties, by contracting for arbitration, sought
- to eliminate, In The Bremen v. Zapata Off-Shore Co., 407

U. 8. 1, 12(1972), we noted that the contract fixing a particu-
lar forum for resolution of all disputes

“was made in an arm’s-length negotiation by experienced
and sophisticated businessmen, and absent some compel-
ling and countervailing reason it should be honored by
the parties and enforced by the courts.”

The Zapate Court also noted that

“the forum clause was a vital part of the agreement, and
it would be unrealistic to think that the parties did not
conduct their negotiations, including fixing the monetary
terms, with the consequences of the forum clause figur-
ing prominently in their calculations.” Id., at 14 (foot-

note omitted).
For us to delay review of a state judicial decision denying

enforcement of the contract to arbitrate until the state-court
litigation has run its course would defeat the core purpose of



g OCTOBER TERM, 1983
Opinion of the Court . 465 U, 8,

a contract to arbitrate. We hold that the Court has jurisdie-
tion to decide whether the Federal Arbitration Act pre-
empts §31512 of the California Franchise Investment Law.

B

That part of the appeal relating to the propriety of super-
imposing class-action procedures on a contract arbitration
raises other questions. Southland did not contend in the
California courts that, and the state courts did not decide
whether, state law imposing class-action procedures was
pre-empted by federal law. When the California Court of
Appeal directed Southland to address the question whether
state or federal law controlled the class-action issue, South-
land responded that state low did not permit arbitrations to
proceed as class actions, that the Federal Rules of Civil Pro-
cedure were inapplicable, and that requiring arbitrations to
proceed as class actions “could well violate the [federal] con-
stitutional guaranty of procedural due process.”* Southland
did not claim in the Court of Appeal that if state law required
class-action procedures, it would conflict with the federal Act
and thus violate the Supremacy Clause. -

In the California Supreme Court, Southland argued that
California law applied but that neither the contract to arbi-
trate nor state law authorized class-action procedures to gov-
ern arbitrations. Southland also contended that the Federal
Rules were inapplicable in state proceedings. Southland
pointed out that although California law provided a basis for
class-action procedures, the Judicial Council of California
acknowledged “the incompatibility of class actions and ar-
bitration.” Petition for Hearing 23. It does not appear that
Southland opposed class procedures on federal grounds in the

'Supplemental Memorandum of Points and Authorities in Opposition to
Petition for Writs of Mandate or Prohibition in Civ, No. 46162 (Ct. App.
Cal., 1st App. Dist.), pp. 19-25,
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California Supreme Court.* Nor does the record show t}}at
the California Supreme Court passed upon the question
whether superimposing class-action procedures on a contract
arbitration was contrary to the federal Act.* o

Since it does not affirmatively appear that the validity of
the state statute was “drawn in question” on federal grounds
by Southland, this Court is without jurisdiction to resolve
this question as a matter of federal law under 28 U. S. C.
§1267(2). See Bailey v. Anderson, 326 U. S. 203, 207
(1945). )

*The question Southland presented to the State Sup_reme Court was
“{whhether a court may enter an order compelling a private commercial
arbitration governed by the Federal Arbitration Act . . . to proceed as a
class action even though the terms of the parties’ arbitration agreement do
not provide for such a procedure.” Petition for Hearing in Civ. No, 45162
(Cal. 1880). Southland argued that (1) the decision of the C9urt ?f Appea'!
“ig in conflict with the decisions of other Courts of Appe'al in thls State,
id., at 3; (2) class actions would delay and complicate arbltratfon, increase
its cost, and require judicial supervision, “considerations [which) stz:ongly
militate against the creation of class action arbitration procedtf.res,” id., at
22; and (8) there was no basis in law for class actions. According to’appe.l-
lants, the Federal Rules of Civil Procedure did not apply in Cahfom
courts. Id.,at23. Southland thus relied, not on federal law, but on Cali-
fornia law in opposing class-action procedures. . .

{The California Supreme Court cited “{a]nalogous authority” supporting
consolidation of arbitration proceedings by federal courts. 31 Cal. 3d, at
611-612, 646 P. 2d, at 1208, E. g., Compania Espanola de Petroleos,
S. A. v. Nereus Shipping, S. A., 621 F. 2d 966, 975 (CA2 1976), cert. de-
nled, 426 U. S. 936 (1976); In re Czarnikow-Rionda Co., 612 F. Supp.
1308, 1309 (SDNY 1981). This, along with support 13y ot.her state courts
and the California Legislature for consolidation of arbxtrgtmn proceedings,
permitted the court to conclude that class-action procee:dmgs were author-
ized: “It is unlikely that the state Legislature in adopting _the amendment
to the Arbitration Act authorizing consolidation of arbitral_uon Proqeedmgs,
intended to preclude a court from ordering clasawidg arbitration in an ap-
propriate case, We conclude that a court is not th.hou.t. authority to do
80.” 381 Cal. 8d, at 613, 646 P. 2d, at 1209. The California ‘Supx.'eme Court
thus ruled that imposing a class-action structure on the arbitration process
was permissible as a matter of state law.
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- Act: they must be par_li of a written maritime contract or a_
contraet “evidencing a transaction involving commerce”® and

such clauses may be revoked upon “grounds as exist at law or
in equity for the revocation of any contract.” We see noth-
ing in the Act indicating that the broad principle of enforce-
ability is subject to any additional limitations under state
law. -

The Federal Arbitration Act rests on the authority of Con-
gress to enact substantive rules under the Commerce Clause.
In Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388
U. S. 395 (1967), the Court examined the legislative history
of the Act and concluded that the statute “is based upon . . .
the incontestable federal foundations of ‘contro! over inter-
state commerce and over admiralty.”” Id., at 405 (quoting
H. R, Rep. No. 96, 68th Cong., 1st Sess., 1 (1924)). The
contract in Prima Paint, as here, contained an arbitration
clause. One party in that case alleged that the other had
committed fraud in the inducement of the contract, although
not of the arbitration clause in particular, and sought to have
the claim of fraud adjudicated in federal court. The Court
held that, notwithstanding a contrary state rule, considera- .
tion of a claim of fraud in the inducement of a contract “is for
the arbitrators and not for the courts,” 388 U. 8., at 400,
The Court relied for this holding on Congress’ broad power to
fashion substantive rules under the Commerce Clause.®

At least since 1824 Congress’ authority under the Com-
merce Clause has been held plenary. Gibbons v. Ogden, 9
Wheat. 1, 196 (1824). In the words of Chief Justice Mar-

*We note that in deflning “commerce” Congress declared that “nothing
herein contained shall apply to contracts of employment of seamen, rail-
road employees, or any other class of workers engaged in foreign or inter-
state commerce,” 9U. 8. C, §1.

*The procedures to be used in an arbitration are not prescribed by the
federal Act. We note, however, that Prime Painf considered the ques-
tion of what issues are for the courts and what issues are for the arbitrator.
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shall, the authority of Congress is “the power to regulate;
that is, to prescribe the rule by which commerce is to be gov-
erned.” Ibid. The statements of the Court in Prima Paint
that the Arbitration Act was an exercise of the Commerce
Clause power clearly implied that the substantive rules of
the Act were to apply in state as well as federal courts. As
Justice Black observed in his dissent, when Congress exer-
cises its authority to enact substantive federal law under the
Commerce Clause, it normally creates rules that are enforce-
able in state as well as federal courts. Prima Paint, supra,
at 420,
In Moses H. Cone Memorial Hospital v. Mercury Con-
struction Corp., 460 U. S., at 1, 25, and n. 32, we reaffirmed
our view that the Arbitration Act “creates a body of federal
substantive law” and expressly stated what was implicit in
Prima Paint, 1. e., the substantive law the Act created was
applicable in state and federal courts. Moses H. Cone began
with a petition for an order to compel arbitration. The Dis-
trict Court stayed the action pending resolution of a concur-
rent state-court suit. In holding that the District Court had
abused its discretion, we found no showing of exceptional
circumstances justifying the stay and recognized “the pres-
ence of federal-law issues” under the federal Act as “a major
consideration weighing against surrender {of federal jurisdic-
tion].” 460 U. S., at 26. We thus read the underlying issue
of arbitrability to be a question of substantive federal law:
“Federal law in the terms of the Arbitration Act governs that
issue in either state or federal court.” Id., at 24.

Although the legislative history is not without ambiguities,
there are strong indications that Congress had in mind some-
thing more than making arbitration agreements enforceable
only in the federal courts. The House Report plainly sug-
gests the more comprehensive objectives:

“The purpose of this billis to make valid and enforcible [ sic/
agreements for arbitration contained in contracts involv-
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ted with it by
mc:;t;aw 'Fll;lg cv:;a:tsadht;;:’e felt that thg precedeptla:\;zz
z:o stx-'ongly fixed to be overturned without legis

enactment . . . " H. R. Rep. No. 96, sup7a, at 1-2.

i hat the House Report contem-
Surelybthlsdm :}iﬁz tAct:, unencumbered py stat:e-tlgw
platedq o As was stated in Metro Industrial Pain c;.zg
conStmn;‘se'rmiml'Constmtion Co., 287 F. 2d 382, 3f8't7 h(e A2
(173(;1’3 (vl;umbard,'C. J., concurring), “the purpose 0

i i con-
was to assure those who desired arbitration and whose

lated to interstate commerce 'that their expet():ta:it(:tlz
m::)t be undermined by federz;ll J:gﬁgs\;e%riis: ;w gr state
salatures.” Congress a8 =
cour;s ‘:;l;il;egslrs)read unwillingness of state 'court: 8t.o aigf:;at
Ofl;t:aﬂon agreements, €. - Senate Hearing, at o
ar
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such courts were bound
for

arbitration by statute(;] but [the
to do with validating the contract to arbitrate.”

of state arbitratjon
tration agreements,
arbitrations sought to
frustrate what we believe
enactment appropriate in sco
Congress wa aqhriste in pe to meet the large problems
y é US:I‘ICE O’SONNOR argues that Congress viewed the Ar-
eralacgotﬁr tAc,t,: a}s) a procedural statute, applicable only in fed-
S. ost, at 25. If it is correct that C
‘ f on

sought only to create a procedural remedy in the’feﬁzerzsl”
.coutz;lts, thex_'e can be no explanation for the express limitation
19nU g Arbitration Act to contracts “involving commerce.”
" 'C . C.§2. For'example, when Congress has authorizéd

1s Court to prescribe the rules of procedure in the federal

‘ex]g., 28U. S. C. §82072,
e would expect that if Con i i

. : gress, in enacting the Arbitra-
tmnl 'Act, Was creating what it thought to be a pgroceduratlnrtfx?e
applicable qnly in federal courts, it would not so limit the Act
to transactions involving commerce, rand

We therefore view the “involvi

4 : _ olving com-
Erllerce requirement in §2, not as an inexplicable 1ginﬁ::-
ion on the power of the federal courts, but as a necessary

466 U. S.

by state laws inadequately providing

statutes] hafd] nothing
Th bl .
€ problems Congress face
old common-law hogtrility towgrc;v :;ﬁitz};iigrﬁor:nchﬁ?lf%ge
statutes to mandate enfo;'cement of .'a.rbi(f '
To confine the Scope of the Act to
be enforced in federal courts would
Congress intended to be a broad
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~ qualification on a statute intended to apply in state and fed-
eral courts. : :
Under the interpretation of the Arbitration Act urged
. by JusTICE O’CONNOR, claims brought under the California
. Franchise Investment Law are not arbitrable when they are -
~ raised in state court. Yet it is clear beyond question that if _
this suit had been brought as a diversity action in a federal .
district court, the arbitration clause would have been en-
forceable.” Prima Paint, supra. = The interpretation given
.to the Arbitration Act by the California Supreme Court
would therefore encourage and reward forum shopping. We
- are unwilling to attribute to Congress the intent, in drawing
on the .comprehensive powers of the Commerce Clause, to
create a right to enforce an arbitration contract and yet make
the right dependent for its enforcement on the particular -
forum in which it is asserted. And since the overwhelming -
proportion of all civil litigation in this country is in the state
courts,® we cannot believe Congress intended to limit the
Arbitration Act to disputes subject only to federal-court
jurisdiction.® Such an interpretation would frustrate con-

T Appellees contend that the arbitration clause, which provides for the
arbitration of “any controversy or claim arising out of or relating to this
Agreement or the breach hereof,” does not cover their claims under the
California Franchise Investment Law. We find the language quoted
above broad enough to cover such claims. Cf. Prima Paint, 388 U. S,,
at 403-404, 406 (finding nearly identical language to cover a claim that a
contract was induced by fraud).

'1t is estimated that 2% of all civil litigation in this country is in the fed-
eral courts. Annual Report of the Director of the Administrative Office of
the U. S. Courts 3 (1982) (206,000 filings in federal district courts in 12
months ending June 30, 1982, excluding bankruptey filings); Flango &
Elsner, Advance Report, The Latest State Court Caseload Data, T State
Court J., 18 (Winter 1983) (approximately 18,600,000 civil filings during
comparable period, excluding traffic filings).

*While the Federal Arbitration Act creates federal substantive law re-
quiring the parties to honor arbitration agreements, it does not create any
independent federal-question jurisdiction under 28 U. 8. C. § 1331 or other-
wise. Moses H. Cone Memorial Hospital v. Mercury Construction Corp.,
460 U. S. 1, 25, n. 32 (1983). This seems implicit in the provisions in
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gressional intent to place “[a]n arbitration agreement . . .
upon the same footing as other contracts, where it belongs.”
H. R. Rep. No. 96, 68th Cong., 1st Sess., 1 (1924).

In creating a substantive rule applicable in state as well as
federal courts,' Congress intended to foreclose state legisla-
tive attempts to undercut the enforceability of arbitration
agreements.” We hold that §31512 of the California Fran-
chise Investment Law violates the Supremacy Clause.

§3 for a stay by a “court in which such suit is pending” and in §4 that.

enforcement may be ordered by “any United States district court which,
save for such agreernent, would have jurisdiction under title 28, in a civil
action or in admiralty of the subject matter of a suit arising out of the con-
troversy between the parties.” Ibid.; Prima Paint, supra, at 420, and
n. 24 (Black, J., dissenting); Krauss Bros. Lumber Co. v. Louis Bossert &
Sons, Inc., 62 F. 2d 1004, 1006 (CA2 1933) (L. Hand, J.).

*The contention is made that the Court’s interpretation of § 2 of the Act
renders §§3 and 4 “largely superfluous.” Post, at 31, n. 20. This mis-
reads our holding and the Act, In holding that the Arbitration Act pre-
empts a state law that withdraws the power to enforce arbitration agree-
ments, we do not hold that §§3 and 4 of the Arbitration Act apply to
proceedings in state courts, Section 4, for example, provides that the
Federal Rules of Civil Procedure apply in proceedings to compel arbitra-
tion, The Federal Rules do not apply in such state-court proceedings.

2 The California Supreme Court justified its holding by reference to our
conclusion in Wilko v. Swan, 346 U, S. 427 (1953), that arbitration agree-
ments are nonbinding as to clalms arising under the federal Securities Act
of 1933. 31 Cal. 3d, at 602, 645 P. 2d, at 1202-1203. The analogy is
unpersuasive. The question in Wilke was not whether a state legislature
could create an exception to § 2 of the Arbitration Act, but rather whether
Congress, in subsequently enacting the Securities Act, had in fact created
such an exception.

JUSTICE STEVENS dissents in part on the ground that § 2 of the Arbitra-
tion Act permits a party to nullify an agreement to arbitrate on “such
grounds as exist at law or in equity for the revocation of any contract.”
Post, at 19. We agree, of course, that a party may assert general contract
defenses such as fraud to avoid enforcement of an arbitration agreement.
We conclude, however, that the defense to arbitration found in the Califor-
nia Franchise Investment Law is not a ground that exists at law or in
equity “for the revocation of any contract” but merely a ground that exists
for the revocation of arbitration provisions in contracts subject to the Cali-
fornia Franchise Investment Law. Moreover, under this dissenting view,
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o Iv o

: iforni Court denying
.udement of the California Supreme .
en?:riglzeinof the arbitration ag_reemgnt is reversed; ﬁxsdtég
the question whether the Federal Arbitration Act prec

a class-action arbitration and any other issues not raised in:

the California courts, no decision by this Court would be,

ko appropriate at this time. As to the latter issues, the case is

remanded for further proceedings not inconsistent with this

“ Opi_ni0!_1. ) - It is so ordered.

- » + .. . - in
JUSTICE STEVENS, concurring in part and dissenting

o s+eation clause that is enforce-
Court holds that an arbltratlo_n ¢ _
ab'izh'ian :n action in a federal court 18 (quually ;?fﬁr:;::)ﬁ !:f
ion is brought in a state court. - ! agree n-
?ll:s;;t: Although JUSTICE O’COI:INO? 8 r%w:v:ri :xi gllztfﬁs
ative histor itration Ac
lative history of the Federal Arbi onstrates
' d the statute viewe
that the 1925 Congress that enacte the
i ture, I am persuade
as essentially procedural in nature,
ihtsa;.ttu?ile intervening developments in the law compel the

conclusion that the Court has reached. I am nevertheless

troubled by one aspect of the case that seems to trouble none

lleagues. _ o
. ;g' (t!;)w it%:not “clear beyond question that if this suit had

been brought as a diversity action in a federal district court,

ble.” Ante,
itration clause would have been enforcea
t;l;elasr:bx ’11“}111e general rule prescribed by §2 of the Federal

i franchisees . . . can be

{ providing epecial protection for &
mm:ltiyt:ouz impairing the baslc purposes of the f;d(lalrale:it:ct:::w
Post, at 21. If we accepted this analysis, states cou:lld w :h z iyl
oD, ressional intent to place arbitration agreements “upon e oo,
:ngirseother contracts,” H. R. Rep. No. 96, 68th Cong., 18t Sess., y

gimply by passing statutes such as the Franchise Investment Law. We

have rejected this analysis because it is in conflict with the Arbitration Act

and would permit states to override the declared policy requiring enforce-
ment of arbitration agreements.
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eral law. That general rule, however, is subject to an excep- -
tion based on “such grounds as exist at law or in equity for :
I believe that exception -
the implementation of certain substantive <1
state policies that would be undermined by enforcing certain "%

the revocation of any contract.”
leaves room for

categories of arbitration clauses.

The exercise of state authority in a field traditionally occu-
pied by state law will not be deemed pre-empted by a federal ¥
and manifest purpose of
Ray v. Atlantic Richfield Co., 435 U. S. 151, 157
No. 32, p. 200 (Van
Moreover, even where a !
federal statute does displace state authority, it “rarely
occupies a legal field completely, totally excluding all par-

. . Federal .
legislation, on the whole, has been conceived and drafted on
an ad hoc basis to accomplish limited objectives. It builds 3%
upon legal relationships established by the states, altering :
or supplanting them only so far as necessary for the special

statute unless that was the clear
Congress.
(1978); see generally The Federalist
Doren ed. 1945) (A. Hamilton).

ticipation by the legal systems of the states. .

purpose.” P, Bator, P, Mishkin, D. Shapiro, & H. Wechsler,

Hart and Wechsler's The Federal Courts and the Federal

System 470-471 (2d ed. 1973).

The limited objective of the Federal Arbitration Act was
to abrogate the general common-law rule against specific
enforcement of arbitration agreements, S, Rep. No. 536, 68th

Cong., 1st Sess., 2-3 (1924), and a state statute which merely
codified the general common-law rule—either directly by em-
ploying the prior doctrine of revocability or indirectly by
declaring all such agreements void—would be pre-empted
by the Act. However, beyond this conclusion, which seems
compelled by the language of § 2 and case law concerning the
Act, it is by no means clear that Congress intended entirely

to displace state authority in this field. Indeed, whileitisan -

understatement to say that “the legislative history of the . ..
Act . . . reveals little awareness on the part of Congress that
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state law might be affected,” it must surely be true that
given the lack of a “clear mandate from .Congress as to the
extent to which state statutes and decisions are to be super-
seded, we must be cautious in construing the act lest we
excessively encroach on the powers which Congressional pol,-,
cy, if not the Constitution, would reserve to the states.” .
Metro Industrial Painting Corp. v. Terminal Construction
¢ Co., 287 F. 2d 382, 386 (CAZ2 1961) (Lumbard, C.J.,
concurring). . :
-+ The textual basis in the Act for avoiding such encroach-
ment is the clause of §2 which provides that arbitration
agreements are subject to revocation on such grounds as
exist at'law or in equity for the revocation of any contract.
The Act, however, does not define what grounds for revoca-
tion may be permissible, and hence it would appear that the
judiciary must fashion the limitations as a matter of federal
common law. Cf, Textile Workers v. Lincoln Mills, 353
U. 8. 448 (1957). In doing so, we must first recognize that
as the “‘saving clause’ in §2 indicates, the purpose of Con-
gress in 1925 was to make arbitration agreements as enforce-
able as other contracts, but not more so.” Prima Paint
Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 395, 404, n. 12
(1967); see also, H. R. Rep. No. 96, 68th Cong., 1st .Se_ss., 1
(1924). The existence of a federal statute enunc1a}tmg a
substantive federal policy does not necessarily require t':he
inexorable application of a uniform federal rule of decision
- notwithstanding the differing conditions which may exist in
the several States and regardless of the decisions of the
States to exert police powers as they deem best for the wel-
fare of their citizens. Cf. Wallis v. Pan American P.et'ro-
leum Corp., 384 U. S. 63, 69 (1966); see generally Wilson
v. Omaha Indian Tribe, 442 U. S. 653, 671-672 (1979);
United States v. Kimbell Foods, Inc., 440 U. S. 716 (1979);
Clearfield Trust Co. v. United States, 318 U. S. 363 (1943).
Indeed, the lower courts generally loo;( to state law re;
ing questions of formation of the arbitration agreemen
gnaair 52? see, e. g., Comprehensive Merchandising Catalogs,
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Inc. v. Madison Sales Corp., 521 F. 24 12

which 18 entirely appropriate so long as thle lsgags‘?zlel?i%),
no;1 confllct with the policy of §2. o

A contract which is deemed void is sur

Or 1n equity, and the California Leg‘islatsi'{- l;?avsofiaetc):iaetrztd]:vﬁ
c_ondltions purporting to waive compliance with the protec-
t;oqs of the Eranchise Investment Law, including but not
limited to arbitration Provisions, void as a matter of public

policy. Given the importance to the State of franchise rela- -

tionships, the relative dis arity in th in iti
between the franchisor ang theyfranc};s:ea:r gnagntllli fgzggilz
purposes of the California Act, I believe this declaration of
stag.e policy is entitled to respect. one
ongress itself struck a simil i
Securities Act of 1933, 16 U, S. C§r§ ?fl{l:n :gdlgidzj;it (i)it;u;hi
necessary to amend the Federal Arbitra’tion Act. Rath l
thlS' Coqrt held that the Securities Act provision ir.walidatiflr,
a_rbltrat.lon agreements in certain contexts could be recon%
c11ec.1 with the general policy favoring enforcement of arbi-
tration agreements. Wilko v. Swan, 346 U. 8. 427 (1953)
Repeals by implication are of course not favored, and we dici
not suggest ‘that Congress had intended to repeal or modify
the su_b.stantwe scope of the Arbitration Act in passing the
$ecur1t1es 'A.ct. Instead, we exerciged Jjudgment, scrutiniz-
ing the policies of the Arbitration Act and their applicabilit
in the special context of the remedial legislation at issue ang
found'the Arbitration Act inapplicable. We have exerc’:ised
such. Jud.gment in other cases concerning the scope of the
f.lrbltrat]on Act, and have focused not on sterile generaliza-
tion, but rather on the substance of the transaction at issue
the nature of the relationship between the parties to the
agreement, and the purpose of the regulatory scheme. See
¢ 9.1 Scherk v. Alberto-Culver Co., 417 U. S. 506 (1974),
rev'g 484 F. 2d 611 (CAT 1973); see also, id.. at 61569
(Stevens, Circuit J udge, dissenting). Surely the general lan-
guage 9f the Arbitration Act that arbitration agreements
are valid does not mean that all such agreements are valid
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irrespective of their-j)urpose or effeét.\ See generally Para-
mount Famous Lasky Corp. v. United States, 282 U. S. 30

-(1930) (holding arbitration agreement void as a restraint of

trade). o o .
We should not refuse to exercise independent judgment

X concerning the conditions under which an arbitration agree-
© ment, generally enforceable under the Act, can be held in-

valid as contrary to public policy simply because the source-
of the substantive law to which the arbitration agreement
attaches is a State rather than the Federal Government. I-
find no evidence that Congress intended such a double stand-
ard to apply, and I would not lightly impute such an intent to
the 1925 Congress which enacted the Arbitration Act.

A state policy excluding wage claims from arbitration,
cf. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware, 414
U. S. 117 (1973), or a state policy of providing special protec-
tion for franchisees, such as that expressed in California’s
Franchise Investment Law, can be recognized without im-
pairing the basic purposes of the federal statute. Like the
majority of the California Supreme Court, I am not per-
suaded that Congress intended the pre-emptive effect of this
statute to be “so unyielding as to require enforcement of an
agreement to arbitrate a dispute over the application of a
regulatory statute which a state legislature, in conformity
with analogous federal policy, has decided should be left to
judicial enforcement.” App. to Juris. Statement 18a.

Thus, although I agree with most of the Court’s reasoning
and specifically with its jurisdictional holdings, I respectfully
dissent from its conclusion concerning the enforceability of
the arbitration agreement. On that issue, I would affirm the
judgment of the California Supreme Court.

JUSTICE O'CONNOR, with whom JUSTICE REHNQUIST
joins, dissenting.

Section 2 of the Federal Arbitration Act (FAA) (also
known as the United States Arbitration Act) provides that
a written arbitration agreement “shall be valid, irrevocable,



OCLUBER TERM, 1983

O’'CONNOR, J., dissenting

equity for the revocation of any contract.”?

The FAA deals with these matters in §§3 and 4. Section
provides:

“If any suit or proceeding be brought in any of the courts 3%
of the United States upon any issue referable to arbitra-

. the court . . . shall on application of one of
the parties stay the trial of the action until such arbi-

tration has been had in accordance with the terms of the |

tion . .

agreement . .. ."?

Section 4 specifies that a party aggrieved by another’s refusal
to arbitrate

“may petition any United States district court which,
save for such agreement, would have jurisdiction under
title 28, in a civil action or in admiralty of the sub-

ject matter . . . for an order directing that such ar-

bitration proceed in the manner provided for in such
agreement., .. ."?

Today, the Court takes the facial silence of §2 as a license

to declare that state as well as federal courts must apply §2.

In addition, though this is not spelled out in the opinion, the

Court holds that in enforcing this newly discovered federal
right state courts must follow procedures specified in §3.
The Court’s decision is impelled by an understandable desire
to encourage the use of arbitration, but it utterly fails to rec-

'9U.8S. C. §2.
29 U. S. C. §3 (emphasis added).

*9 U. S. C. §4 (emphasis added). Section 9, which addresses the en-
forcement of arbitration awards, is also relevant. “If no court is specified
in the agreement of the parties, then such application may be made to the
United States court in and for the district within which such award was
made. . . ." 9 U. 8. C. §9 (emphasis added).

465 U. 8.
and enforceable, save upon such grounds as exist at law or in

Section 2 doe
not, on its face, identify which judicial forums are bound b,

its requirements or what procedures govern its enforcement.
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Nevertheless, the Prima Paint decision “carefully avoided
any explicit endorsement of the view that the Arbitration Act
embodied substantive policies that were to be applied to all
contracts within its scope, whether sued on in state or federal
courts.” P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler,
Hart and Wechsler’'s The Federal Courts and the Federal
System 731-732 (2d ed. 1973).* Today’s case is the first in
which this Court has had occasion to determine whether the
FAA applies to state-court proceedings. One statement on

the subject did appear in Moses H. Cone Memorial Hospital

v. Mercury Construction Corp., 460 U. S. 1 (1983), but that
case involved a federal, not a state, court proceeding; its
dictum concerning the law applicable in state courts was
wholly unnecessary to its holding.

II

The majority opinion decides three issues. First, it holds
that §2 creates federal substantive rights that must be en-
forced by the state courts. Second, though the issue is not
raised in this case, the Court states, ante, at 16-16, n. 9, that
§2 substantive rights may not be the basis for invoking
federal-court jurisdiction under 28 U. 8. C. §1331. Third,
the Court reads §2 to require state courts to enforce §2
rights using procedures that mimic those specified for federal
courts by FAA §§3 and 4. The first of these conclusions is
unquestionably wrong as a matter of statutory construction;
the second appears to be an attempt to limit the damage done
by the first; the third is unnecessary and unwise.

*In Robert Lawrence, supre, the Second Circuit had flatly announced—
in dictum, of course—that the FAA was “a declaration of national law
equally applicable in state or federal courts.” 271 F, 2d, at 407, One Jus-
tice in Prima Paint was prepared to adopt wholesale the Second Circuit's
more broadly written opinion. 388 U, 8., at 407 (Harlan, J., concurring).
But the Prima Paint majority opinion did not do so. In these circum-

stances, the majority opinion speaks loudly by its complete silence regard-
ing the Act's applicability to state courts,
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A

egislative history as unambiguous as.
m?lg;ﬁa{:ly 'li‘inhg: :isltoﬁ establishes conclusively that the
1925 COngresé viewed the FAA as a procedural statultie, ag-
plicable only in federal courts, derived, Cong?esg ge evel }
largely from the federal power to control the'Jgrxs iction o
th‘;rfelg);?lctt::?x;s emphatically believed atz"}llaiti:ztitox; :r(:glx): Sa
«nrocedure.” At hearings on the Act -
:;::ﬁrsglicbpmr;ﬁttees were told: “The theory on Whlc\ilr{o; d‘;
this is that you have the right to tell the Federal ﬁ ) :a t:d-
to proceed.”” The House Report on the FAA s ted:
«Whether an agreement for arbitration ”s.hall be %nfofrlcer o
not is a question of procedure . . . . 5 On t! eM (:r(:bérs
the House Congressman Graham assured his fellow Me

that the FAA N oo
“does not involve any new principle of law exce -
v(ilt(i): a simple method . . . i order to give enforcement.
... It creates no new legislation, grants no new rlght;.s,1
except a remedy to enforce an agreer’r}:ent in commercia
contracts and in admiralty contracts.

i i Hearings on
itrati f Interstate Commercial Disputes, Joint ]
S 'ﬁ)rol;“gdl;;l lg. 646 before the Subcommittees of t:; Cogupl:tges a(:-?n tgxse;
, iciary ‘ ., 17 (1924) (hereinafter Jomn
Judi , 68th Cong., 1st Sess., 1 ereinalter S0 eles and
t of Mr. Cohen, American Bar Association). :
gﬁiﬂﬂ tz Sell in Interstate and Foreign Commerce, and Federaleom
ercial Arbitration, Hearing on S. 4213 and S. 4214 before a Sél comr-a
!rlx:ittee of the Senate Committee on the Judiciary, 67th Cong., 4th Sess.,
' ter Senate Hearing). »
(1?23) gmf'!e::fhlo. 96, 68th Cong., 1st Sess., 1(1924). To m'!:lhl:rh et;"eAck
the Senate Report noted that the New York statute, after whichthe FAA
d. had been upheld against conatilu .
E’a?us”,?iﬁ’?,f Red Cross Line v. Atlantic Fruit Co., 284 U S 109 aszd.
S. Rep. No. 536, 68th Cong., 1st Sess., 8 (1924). In Re gy
B'rande’is ba:sed l;he Court's approval of the New Y‘ork statute on the
that the statute effected no change in the substantive law.
*65 Cong. Rec. 1981 (1924).



26 OCTOBER TERM, 1983

O’CONNCR, J., dissenting - . 465U. 8. ;

A month after the Act was signed into law the American

Bar Association Committee that had drafted and pressed for -

passage of the federal legislation wrote:

“The statute establishes a procedure in the Federal

courts for the enforcement of arbitration agreements. '
... A Eederal statute providing for the enforcement of
arbitration agreements does relate solely to procedure of
t!'le Federal courts. . . . [W]hether or not an arbitra-
tion agreement is to be enforced is a question of the law
of procedur_e and is determined by the law of the jurisdic- -
tion wherein the remedy is sought. That the enforce-
ment of arbi‘tration contracts is within the law of pro-
cedure as distinguished from substantive law is well
settled by the decisions of our courts.”*

Since Bernhardt, a right to arbitration h
. 5 dt, a as been character-
ized as substal}twe, and that holding is not challenged here.
But Corfgr.ess in 1925 did not characterize the FAA as this
l(ilsc’)ﬁzr(tlz dl%hl‘n 1956. gong'ress believed that the FAA estab-

ed nothing more than a rule of procedur
api)fpcﬁble only in the federal courlzs.“ ® aule therefore

characterizing the FAA as procedural was not e

nough
the draftsmen of the Act, the House Report, and the eaf'b;
commentators all flatly stated that the Act was intended
to affgct only federal-court proceedings. Mr. Cohen, the
American Bar Association member who drafted the’ bill
assured two congressional Subcommittees in joint hearings’:

“Nor can it be said that the Congress of the United
States, directing its own courts . . . , would infringe upon

® Committee on Commerce, Trade and C i
iHee , ommercial Law, The Unite
-(Sltg;;;? Axébltra:tloré Law and Its Application, 11 A, B. A. J ,153 15t1r:11‘5(5i
. See also Cohen & Dayton, The New F : itration

Vo L Rew 560, 275216 (1050, ew Federal Arbitration Law, 12

" That Congress chose to apply the FAA o i

. ho nly to proceedings relate

commercial and maritime contracts does not suggest that'theg:tct is “gxlt;-o

stantive.” Cf. ] ) !
Crim. Proc. 54.FEd Rule Civ. Proc. 81; Fed. Rule Evid. 1101; Fed. Rule
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.. . the provinces or prerogatives of the States. ...[The

dies and not to substantive law. The rule must be
changed for- the jurisdiction in which the agreement is
sought to be enforced . . .

individual State into an unwilling submission to arbitra-
tion enforcement.”* o B
The House Report on the FAA unambiguously stated: “Be-
fore [arbitration] contracts could be enforced in the Federal
courts . . . this law is essential. The bill declares that such
agreements shall be recognized and enforced by the courts of
the United States.”* _
Yet another indication that Congress did not intend the
FAA to govern state-court proceedings is found in the pow-

2 Joint Hearings 89-~40 (emphasis added). “The primary purpose of the
statute is to make enforcible [sic in the Federal courts such agreements for
arbitration. . . .” Id., at 88 (statement of Mr. Cohen). See also Senate
Hearing 2 (“This bill follows the lines of the New York arbitration law,
applying it to the fields wherein there is Federal jurisdiction”).

sH. R. Rep. No. 96, supra, at 1. Commentators writing immediately
after passage of the Act uniformly reached the same conclusion. The
A B. A. Committee that drafted the legislation wrote: “So far as the
present law declares simply the policy of recognizing and enforcing arbitra-
tion agreements in the Federal courts it does not encroach upon the prov-
ince of the individual states.” Committee on Commerce, Trade and Com-
mercial Law, supra, at 165, See also Cohen & Dayton, supra, at 276-271;
Baum & Pressman, The Enforcement of Commercial Arbitration Agree-
ments in the Federal Courts, 8 N. Y. U. L. Q. Rev. 428, 459 (1931).
Williston wrote: “Inasmuch a8 arbitration acts are deemed procedural, the
United States Act applies only to the federal courts . .. ."” 68S. Williston
& G. Thompson, The Law of Contracts 5368 (rev. ed. 1938).

More recent students of the FAA uniformly and emphatically reach the
same conclusion, Prima Paint, 388 U. S, at 424 (Black, J., dissenting);
Note, 73 Harv, L. Rev. 1382 (1960); Note, Erie, Bernhardt, and Section 2
of the United States Arbitration Act: A Farrago of Rights, Remedies, and
a Right to a Remedy, 69 Yale L. J. 847, 863 (1960); Note, Scope of the
United States Arbitration Act in Commercial Arbitration: Problems in
Federalism, 68 Nw. U. L. Rev. 468, 492 (1963).

question of the enforcement relates to the law of reme- -

‘There is no disposition -
therefore by means of the Federal bludgeon to force an |
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OCTOBER TERM, 1953
2, . . . 29
O0'Connog, J., dissentin g SOUTHLAND CORP. v. KEATING |

g;i nggg;e;ioﬁi;agdon In passing the Act. The FAA
statg oo e on _Congress’ Powers to regylate
contracts in thoge are.
the legislative histo
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;' The foregoing cannot be dismissed as “ambiguities” in the
legislative history. It is accurate to say that the entire
history contains only one ambiguity, and that appears in the
single sentence of the House Report cited by the Court ante,
at 12-13, = That ambiguity, however, is definitively resolved:
elsewhere in the same House Report, see supre, at 27, and,
throughout the rest of the legislative history. A

B

The structtire of the FAA itself runs directly contrary to
the reading the Court today gives to §2. Sections 3 and 4
are the implementing provisions of the Act, and they ex-
pressly apply only to federal courts. Section 4 refers to the
“United States district court{s],” and provides that it can be
. invoked only.in a court that has jurisdiction under Title 28 of
the United States Code. As originally enacted, § 8 referred,
in the same terms as §4, to “courts [or court] of the United

of substantive Jaw

. to be determ; .
f : etermin
orum in which the contract is mad:d by ,fl;e law of the

Plainly, 4 bower derjveq

federal-court iypicq: from Congresy’ Art, 1] S States.”*" There has since been a minor amendment in §4's -
i . c N a . ] 2 . .
permit chgrg urisdiction woylg not by any fj h%ntml over phrasing, but no substantive change in either section’s limita-
_______ETessto control Proceedings in g tateg; : of faney tion to federal courts.”
" For my pregent i ' " "The use of identi i i '

at least + purpose it is enpygh "The use of identical language in both sections was natural: § 3 applies
count:‘,gt ‘geptgi on it Art nr powerg;wz rt;c:m ifha't Congress relieq whep the party resisting arbitration initiates the federal-court action; §4
id. at 416-:2 Oﬂma Paint, 388 1. 8., at 405 mgllﬂsmcuon of the feders] npplies to actions imtmted by the party seeldng to enforce an arbitra-

) (Black, J., dissenting), » AN n. 18 (majority opinfon); tion provision. Phrasing the two sections differently would have made no

sense,
“In 1954, as a purely clerical change, Congress inserted “United States
district court” in § 4 as a substitute for “court of the United States.” Both
House and Senate Reports explained: “‘United States district court’ was
substituted for ‘court of the United States’ because, among Federal courts,
such a proceeding would be brought only in a district court.” H. R. Rep.
No. 1981, 83d Cong., 2d Sess., 8 (1954); 8. Rep. No. 2498, 83d Cong., 2d

See also id., at 17, 37-38,

* . Rep. No, 9g, suprg n
enactment the A, B, 4 drafbem'o?"t:: fl.ct Ln;:xtzfﬂate!y after the FAA's

the constitutional provis

, gressional powey. » ; urts, the
Numi::lmercml Law, suprg p, 31’ 0 ::IssFomnuttee on Commerce, '13:,-:5: Sess., 9 (1954).

well o us other commentators writing gh H Even without this history, §3's “courts of the United States” is a term

Dayt more recently, have made Bimﬁ orliy after the FAA's Passage, a5 of art whose meaning is unmistakable. State courts are “in” but not “of”

on, supra n. 10, at 275 B ar statments, See, ¢. 9., Cohen s the United States. Other designations of federal courts as the courts “of”

73 Harv, i Baum & Preggman vonen & - 3 the United States are found, for example, in 28 U, 8. C. § 2201 (1976 ed.,

Rev, at 1383, Note, 58 Nw, |J b gupra, at 430-43); Note,

Rev., at 481 Supp. V) (declaratory judgments); Fed. Rule Evid. 501; and the Norris-La

Guardia Act, 29 U. 8. C. § 104, see Boys Markets, Inc. v. Retail Clerks,
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None of this Court’s prior decisions has authoritatively
construed the Act otherwise. It bears repeating that both
Prima Paint and Moses H. Cone involved federal-court liti-
gation. The applicability of the FAA to state-court proceed-
ings was simply not before the Court in either case. Justice
Black would surely be surprised to find either the majority
opinion or his dissent in Prima Paint cited by the Court

today, as both are, ante, at 11, 12. His dissent took pains to
point out:

“The Court here does not hold . . . that the body of féd-,. "7

eral substantive law created by federal judges under the
Arbitration Act is required to be applied by state courts.
A holding to that effect—which the Court seems to leave

up in the air—would flout the intention of the framers of - :

the Act.” 388 U. S., at 424 (footnotes omitted).

Nothing in the Prima Paint majority opinion contradicts this
statement,

The Prima Paint majority gave full but precise effect to
the original congressional intent—it recognized that notwith-
standing the intervention of Erie the FAA’s restrictive focus
on maritime and interstate contracts permits its application
in federal diversity courts. Today’s decision, in contrast,
glosses over both the careful crafting of Prima Paint and the
historical reasons that made Prima Paint necessary, and
gives the FAA a reach far broader than Congress intended.*

398 U. 8. 235, 247 (197¢) (BRENNAN, J.). References to state and federal
courts together as courts “in” or “within” the United States are found
in the Supremacy Clause {“Judges in every state”); 11 U. S. C. §306
(1982 ed.); 22 U, S. C, §2370(e)(2); and 28 U. S. C, §1738. See also
W, Sturges, Commercial Arbitrations and Awards § 480, p. 937 (1930).

® The Court suggests, ante, at 12, that it is unlikely that Congress would
have created a federal substantive right that the state courts were not
required to enforce. But it is equally rare to find a federal substantive
right that cannot be enforced in federal court under the jurisdictional grant
of 28 U. 8. C. §1331. Yet the Court states, ante, at 15-16, n. 9, that the
FAA must be so construed. The simple answer to this puzzle is that in
1925 Congress did not believe it was creating a substantive right at all.
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111

¥ " Section2, like the rest of the FAA, should have no applica-

ion whatsoever in state courts. Assuming, to the contrary,
ttll?;tgz does create a federal right that the state c0(111rt.s:C tlnu_stt.;
enforce, state courts should nonethelgss be allowed, a ea;.s
in the first instance, to fashion their own procedures gr
enforcing the right. Unfortunately, the Court seems to di
rect that the arbitration clause at issue here must be specéf_i-
éa.lly enforced; apparently no other means of enforcement 1s
by entorcer

pei??:iﬁtﬁéd that a state court must honor fedex:ally ;:lreatgd
rights and that it may not unreason:ﬂ)‘ly undermine t e;nf dy
invoking contrary local procedure. “‘[Tihe ass_ex:tmn ot eb
eral rights, when plainly and reasonaply ,r’r,xade, is not “c; :
defeated under the name of local practice. Brown v. e.si) -
ern R. Co. of Alabama, 338 U. S. 294, 299 (1949). But;l ab-
sent speciﬁé direction from Congress the state cour};;ls a:: ‘
always been permitted to apply t_helr own reasonable g >
cedures when enforcing federal r;ghts. Before we un.et
take to read a set of complex and mandatory procedul.'e's into
§2's brief and general language, we should at a numn;lurp
allow state courts and legislatures a chance to .develop their
own methods for enforcing the new federal r_lghts. Some
might choose to award compensatory or pumitive dama'gii
for the violation of an arbitration agreement; some mll]il
award litigation costs to the party \‘a‘vho_ r.emamgd v? . f.
to arbitrate; some might affirm the “validity and entorc

i 's opinion i t, the Court has
® understanding of the Court’s opinion 18 correct,
madlef ;r;!yof the FAA binding on the state conulrt;: Bu;; as mepl;z::eggntegt:,
i only federal-cow .
supra, at 29, §3 by its own terms governs e B foree.
if §2, standing alone, creates a federal rig! -
ﬂ:;i":; lz;:rbi:ration agreements §§3 and ;§ ;re, c;)i cours?i'u:-:ggr}-’ ;:];:ie:g
. And if § 2 implicitly incorporates and 4 proced
grb‘?;;ationnagreemenfs enforceable before arbltrafno.n t.)egms, why n'ot a}sg
§9 procedures concerning venue, personal jurisdiction, and notice fo
enfol:'cing an arbitrator’s award after arbitration ends? One set of proce-

dures is of little use without the other.
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ability” of arbitration g i
greements in other .
g:ﬁse approaches could vindicate §2 right:V ait:'sa rr?:rfn::
y consonant wi
oy conse with the language and background of that
o i‘::en :::labz:ated termls of §2 certainly invite flexible e
ent. At common law many jurisdietion, ile
E{) arbltratloq agreements. Kulukundis Shi;;'r;zge lcl’?asnle'
T}':Zio;%s{‘iﬁztdzw Corp., 126 F. 24 978, 982084 (CA2 1912)
h Y Was reflected in two different doctri “
vocability,” which allowed i ate arbin
) 1 parties to repudiate arbitration
agreements at any time before the arbi e
at ” lime trator’s award gt
rn:sgse;z tiz:g ﬂalgll;z:ihdl.ty(’i or “unenforceability, ” eqﬁvalvg?xi BN
{that énled any remedy for the fajl R
an arbitration agreement. In contrast, comn:ol:::(leat\: ;ll(l)ll‘ll':f "
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© (™The general rule, bottomed deeply in belief in the

importance of state control of state judicial procedure, .
is that federal law takes the state courts as it finds
them. . . .. Some differences in remedy and procedure

* Y are inescapable if the different governments are to retain

a measure of independence in deciding how justice should.
be administered. .If the differences becomeso conspicu-
ous as to affect advance calculations of outcome, and so
to induce-an undesirable shopping between forums, the
remedy does not lie in the sacrifice of the independence
of either government. It lies rather in provision by the
federal government, confident of the justice of its own
procedure,-of a federal forum equally accessible to both

) agreements.® In 1925 a fo .
lowing any one of these remedies would have been tﬁgﬁlt

to recognize the “validity” and « ophd
clauses. 1ty” and “enforceability” of arbitration

Minneapolis & St, Louss R

241 U. 8. 211, 221 (1916). Ag explained b Co. v. Bombolis,

by Professor Hart:

" See Note, 69 Yale L. J., at 864-865:
N(;tg, 5 N 1y o Ber, 8129364 865; Note, 73 Harv. L. Rev,, at 1885;
ee J. Cohen Commerecig] Arbit.r i
) ation and th ~ ;
Stﬂ;‘g:ls, :um, §§15-17 (discussing ‘‘revocabilit;y";;3 1.33 “;25‘23 (tzrsezat(iiglw'
“;10 ) en dlffere'nt co}lrts' declarations that arbitration 'agreements vsg re
enf:r:z'z]to”pubhc pghcy, " “invalid,” “not binding upon the parties,” “;r‘e
e,” or “void"). See al : ]
5 See Sturger iy ‘§§22—g4s'o Note, 73 Harv. L. Rev, at 1384,

Llitigants.”“

In summary, even were I to accept the majority’s reading
of §2, I would disagree with the Court’s disposition of this
case.
right it discerns in §2, the Court should remand to the state
court, which has acted, heretofore, under a misapprehension
. of federal law. The state court should determine, at least in
the first instance, what procedures it will follow to vindicate
the newly articulated federal rights.
Southern R. Co. v. Mayfield, 340 U. S. 1, 5 (1950).

After articulating the nature and scope of the federal

Cf. Missouri ex rel.

Iv

The Court, .ante, at 16-16, rejects the idea of requiring
the FAA to be applied only in federal courts partly out of
concern with the problem of forum shopping. The concern
is unfounded. Because the FAA makes the federal courts
equally accessible to both parties to a dispute, no forum shop-
ping would be possible even if we gave the FAA a construc-

" “Hart, The Relations Between State and Federal Law, 564 Colum. L.
Rev. 508 (1964).

ee gen y P. Bator, P. Mishkin, . Shapiro,
echsier, Hart and Wechsler’s The Federal Courts and the Federal

System 567-573 (2d ed. 1973).
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tion faithful to the congressional intent.

no access to federal court and therefore no possibility

f9rpm shopping. In controversies with complete diversity of
citizenship the FAA grants federal-court access equally to

both parties; no party can gain any advantage by forum sho

ping. Even when the party resisting arbitration initiates an ¥

action in state court, the opposing party can invoke FAA §4 K
and promptly secure a federal-court order to compel arbitra-
tion. See, e. 9., Moses H. Cone Memorial Hospital v. Mer~

cury Construction Corp., 460 U. S. 1 (1983).

Ironically, the FAA was passed specifically to rectify -
forum-shopping problems created by this Court’s decision in
Swift v. Tyson, 16 Pet. 1 (1842).® By 1925 several major
commercial States had passed state arbitration laws, but the
federal courts refused to enforce those laws in diversity

cases.” The drafters of the FAA might have anticipated
Bernhardt by legislation and required federal diversity courts
to adopt the arbitration law of the State in which they sat.
But they deliberately chose a different approach. As was
pointed out at congressional hearings,” an additional goal
of the Act was to make arbitration agreements enforceable
even in federal courts located in States that had no arbitra-
tion law. The drafters’ plan for maintaining reasonable har-
mony between state and federal practices was not to blud-
geon States into compliance, but rather to adopt a uniform
federal law, patterned after New York’s path-breaking state

statute,” and simultaneously to press for passage of coordi-

®See Joint Hearings 16 (statement of Mr. Cohen, A. B, A.); Senate
Hearing 2. See also Cohen & Dayton, supra n, 10, at 276-276; Sturges
& Murphy, Some Confusing Matters Relating to Arbitration under the
United States Arbitration Act, 17 Law & Contemp. Prob. 680, 5980 (1952).

®See, e, g., Atlantic Fruit Co. v. Red Cross Line, 276 F. 319 (SDNY
iggl), aff’d, 5 F. 2d 218 (CA2 1924); Lappe v. Wilco, 14 F. 2d 861 (NDNY

6). :
7 Joint Hearings 35,
®See S. Rep. No. 536, supra n. 8, at 3.

465 U. 8, 222

) ALLAT In controversies
involving incomplete diversity of citizenship there is simply:
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- nated state legislation. The key language of the Uniform
2. Act for Commercial Arbitration was, accordingly, identical to
that in §2 of the FAA.® : ‘ -
In summary, forum-shopping concerns in connection with
, the FAA are a distraction that does not withstand scrutiny.
The Court ignores the drafters’ carefully devised plan for.
dealing with those problems. - o
. v

Today’s decision adds yet another chapter to the FAA’s
~ already colorful history. In 1842 this Court’s ruling in Swift
- v. Tyson, supra, set up a major obstacle to the enforcement
of state arbitration laws in federal diversity courts. In 1925
~ Congress sought to rectify the problem by enacting the FAA,;
" the intent was to create uniform law binding only in the

federal courts. In Erie R. Co. v. Tompkins, 304 U. S. 64
(1938), and then in Bernhardt Polygraphic Co., 350 U. S. 198
(1956), this Court significantly curtailed federal power. In
1967 our decision in Prima Paint upheld the application of
the FAA in a federal-court proceeding as a valid exercise of
Congress’ Commerce Clause and admiralty powers. Today
the Court discovers a federal right in FAA §2 that the state
courts must enforce. Apparently confident that state courts
are not competent to devise their own procedures for protect-
ing the newly discovered federal right, the Court summarily
prescribes a specific procedure, found nowhere in §2 or its
common-law origins, that the state courts are to follow.

8 The Uniform Act tracked the “valid, irrevocable, and enforceable” lan-
guage of §2. See 47 A. B, A. Rep. 318 (1922). It was also hoped that
other States might pattern their arbitration statutes directly after the
federal Act. See, e. g., Joint Hearings 28, By 1953 it was reported that
arbitration statutes “quite similar” to the FAA had been enacted in 12
other States. Kochery, The Enforcement of Arbitration Agreements in
the Federal Courts: Erie v. Tompkins, 39 Cornell L. Q. 74, 76, n. 7 (1953),
See also Ludwig Mowinckels Rederi v. Dow Chemical Co., 25 N. Y. 2d
676, b84-585, 255 N. E. 2d 774, 778-779 (1970).
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Today’s decision is unfaithful t i
s 0 congressional i .
E;nq_cessary,' and, in light of the FAA’ngantecegengt:ﬁg h
Alihlntervemgg contraction of federal power, inexplicable
tOda;};gl; arbl.trat_lon IS(;] a worthy alternative to litigation' |
xercise in judicial revisioni I
respectfully dissent. RO Boes foo far. T

PULLEY, WARDEN v. HARRIS

' CERTIORARI TO-THE UNITED STATES COURT OF APPEALS FOR
: THE NINTH CIRCUIT ‘

No. 82-1095. Argued November 7, 1983—Decided January 23, 1984

" Respondent was convicted of a capital crime in a California court and was
. sentenced to death, and the California Supreme Court affirmed, reject-
ing the claim that California’s capital punishment statute was invalid
under the Federal Constitution because it failed to require the California
Supreme Court to compare respondent’s sentence with sentences im-
posed in gimilar capital cases and thereby to determine whether they
were proportionate. After habeas corpus relief was denied by the state
courts, respondent sought habeas corpus in Federal District Court,
again contending that he had been denied the comparative proportional-
ity review asgertedly required by the Constitution. The District Court
denied the writ, but the Court of Appeals held that comparative propor-
tionality réview was constitutionally required.

Held:

1. There is no merit to respondent’s contention that the Court of Ap-
peals’ judgment should be affirmed solely on the ground that state deci-
sional law entitles him to comparative proportionality review. Under 28
U. 8. C. §2241, a federal court may not issue a writ of habeas corpus on
the basis of a perceived error of state law. In rejecting respondent’s
demand for proportionality review, the California Supreme Court did not
suggest that it was in any way departing from state case-law precedent.
Moreover, if respondent’s claim is that because of an evolution of state
law he would now enjoy the kind of proportionality review that has so far
been denied him, the state courts should consider the matter, if they are
8o inclined, free of the constraints of the federal writ of habeas corpus.
Pp. 41-42,

2, The Eighth Amendment does not require, as an invariable rule in
every case, that a state appellate court, before it affirms a death sen-
tence, compare the sentence in the case before it with the penalties im-
posed in similar cases if requested to do so by the prisoner. Pp, 44-54.

(a) This Court’s cases do not require comparative proportionality
review by an appellate court in every capital case. The outcome in

Gregg v. Georgia, 428 U. 8. 163 (upholding Georgia’s statutory scheme

o o which required comparative proportionality review), and Proffiit v.

Florida, 428 U. S. 242 (upholding Florida'’s scheme under which the ap-

pellate court performed proportionality review despite the absence of a




FEDERALISM AND SUPREMACY: CONTROL OF STATE
JUDICIAL DECISION-MAKING

MARGARET G. STEWART*

In Chicago, there are certain inevitable signs of spring: the first
robin; the first frostbitten tulip leaf; the “unexpected” April snow storm;
and, given my college’s curricular calendar, the glazed expressions of first
year law students confronted with the bewildering mystery of Erie,! Af-
ter a few day’s exposure, a faint hope seems to dawn and relieved voices
chime, “state substance, federal procedure.” But then come “outcome
determinative” and “forum shopping,” and confusion again reigns
supreme. As if all that were not enough to bear, in the last week a merci- -
less professor asks, “What if a state court is hearing a case which arises
under federal law?”” One brave voice will usually whisper, “federal sub-
stance, state procedure?” only to be abashed by reference to “completely
different theoretical sources” and to a Supreme Court command to con-
strue allegations in one such complaint pursuant to federal rather than
state law. Defeated, students tend to put the entire conundrum into the
folder of “things I hope won’t be on the bar exam.”

But what if that one brave voice was right?

Of course, the reasons why federal and state courts in some circum-

: stances utilize some portion of the other system’s law are theoretically
3 distinct. Federal courts constitutionally must use state law when the fed-
' eral system lacks regulatory authority over the conduct at issue in the
litigation? and are statutorily compelled to do so, in the absence of con-
trary federal legislation, whenever state law is a “rule of decision.”? State
courts, on the other hand, are free to utilize whatever law the state :
: chooses absent some constitutional, -or constitutionally proper congres-
i sional restraint. Other than the guarantees of individual rights, the pri-

* Professor of Law, Chicago-Kent College of Law, Illinois Institute of Technology; B.A.
l 1968, Kalamazoo College; and J.D. 1971, Northwestern University. The author would like to thank
3 Professor Joan Steinman and Dean Richard Matasar for their comments on various drafts of this
{ Essay.

1. Erie R.R. v. Tompkins, 304 U.S. 64 (1938).

2. Given the current scope of the Commerce Clause, such situations are increasingly difficult
to hypothesize. Presumably, today the restraint as a practical matter is statutory (Rules of Decision
Act) and discretionary (court-imposed limits on the creation of federal common law) rather than
constitutional. Nonetheless, the concept of the federal government as one of. limited rather than . :

- general power is historically central to our understanding of the United States and is the ! ‘distinct” O
theory distinguishing Erie from cases like Dice, see mfm note 10 and a.ccompanymg text. - :

3. 28 U.S.C. § 1652 (1938).
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mary* source of such federal restraint is the Supremacy Clause.®> That
clause refers generally to laws of the United States “made in
{plursuance” of the Constitution, thus negating any obligation to accord
supremacy to laws passed under the Articles of Confederation. How-
ever, other than that chronological clue, the clause does not define “law.”
There is initially no intuitive guide pointing decisively to “any law,” “all _
law,” “substantive law,” “rules of decision” or any other set of congres-
sional statutes and federal common law.

There is general agreement however, that our one brave voice was
half-correct: in deciding cases which arise under federal law, state courts
must use federal substantive law. A preliminary question involves when
state courts can or must be open to adjudicate federal claims. For pur-
poses of this Essay, it suffices to say that states may not discriminate
against claims based on their legal source and so must hear federal cases
unless there is a valid, i.e. neutral, excuse$ or unless Congress has pre-
cluded the exercise of such jurisdiction by making federal jurisdiction
exclusive.” A more complex question is the definition of “substantive”
law. There is little controversy over the narrowest definition, put most
clearly by Justice Harlan: substantive law is that law which controls
“the primary activity of citizens.”® In other words, laws that tell you
what promises you must keep, what degree of care you must exercise
toward others, and what lies you may not tell, all regulate your daﬂy
conduct and are “substantive.”

In the context of Erie, federal courts are constitutionally compelled
to use such state laws if the regulated conduct falls outside federal au-
thority. In the parallel situation, the Supremacy Clause logically must
require state courts to use such federal “substantive” law; failure to do so
would grant the states an effective veto over federal regulatory choices
within the states’ spheres or render meaningless their obligation to pro-
vide a forum for such causes of action.. Assuming that doctrines of pre-

emption, also grounded in the Supremacy Clause, would prevent a state

4. Article I, § 10, and Article IV, §§ 1 and 2, of the US. Constitution impose some direct
restraints on the states, the most notable of which are the inability to impair the obligation of con-
tract, the requirements of full faith and credit, and the Prmlegu and Immunities Clause.

5. U.S. CONST. art V1.

6. Testa v. Katt, 330 U.S, 386 (1947)

7. Such exclusive jurisdiction most frequently is found as part of specific regulatory enact-
ments, but also may explain the result in cases preventing state courts from issuing writs' of manda-

mus to federal officers, M'Clung v. Silliman, 19 U.S. (6 Wheat.) 598 (1821), or gnmu'ng habeas

corpus to one in federal custody, Tarbles's Case, 80 U.S. (13 Wall.) 397 (1872).

8. Hanna v. Plumer, 380 U.S. 460, 474 (1965). See clso Henry M. Hart, Jr The Re!anons
Between State and Federal Law, 54 CoLuM. L. REv. 489, 508 (1954) (defining the command of Erie
as a federal court obligation to accept state “premises of decision in those respects which are impor-
tant to the generality of people in everyday, pre-litigation life™).




‘ol. 68:431

> That
iade in
v accord
. How-
: “law.”
w,” “all
:ongres-

ice was
e courts
es when
‘or pur-
iminate
-al cases
has pre-
sdiction
tantive”
ut most
controls
tell you
exercise
ur daily

mpelled
teral au-
ly must
to do so
choices
\ to pro-
s of pre-
t a state

some direct
tion of con-
se.

wory enact-
7 of manda-
ting habeas

1¢ Relations
and of Erie
| are impor-

e e b —

1992] CONTROL OF STATE JUDICIAL DECISION-MAKING 433

from enforcing state law contrary to the federal choice (certainly the
least required by the supremacy of federal law), failure to use federal
substantive law would make state enforcement of such federal regulation
impossible.

Beyond this basic demand, however, lies confusion. A generally
held assumption mirrors the whispering student: courts of a sovereign
state, within the confines imposed by the due process clause, are free to
regulate their procedures as they see fit; and litigants raising federal
claims in such courts take the courts as they find them.® This assump-
tion is reflected in the notion that states may have a valid excuse to de-
cline to hear certain federal cases, as well as in the freedom of the states
to ignore the strictures of the Seventh Amendment regarding civil juries.

Given the incorporation of the rest of the Bill of Rights into the Four- .

teenth Amendment, the states’ continuing freedom to define the contours
of civil juries for themselves underscores dramatically the systemic inde-
pendence of state judiciaries. The confusion arises because the assump-
tion appears to have been rebutted by certain Supreme Court decisions,
raising the question of the assumption’s source. If states may regulate
their own procedures, why may they do so? Because constitutionally
they always may do so? Because constitutionally sometimes they may do
so? Because usually Congress permits them to do so? Because usually
the Supreme Court permits them to do so? Finally (and most enjoyably),
is there a difference between the answers garnered from Supreme Court
opinions and those arguably best designed to maintain both federalism
and supremacy? What if that one brave voice was not only right as:a
matter of general practice but also constitutionally correct?

The case whose name is synonymous with the problem under dis-
cussion is Dice v. Akron, Canton & Youngstown Railroad Co.'° Dice was
the last in a series of cases considering what federal law state courts
needed to apply in cases arising under the Federal Employers’ Liability
Act (“FELA”) and required Ohio to submit to a jury the question:of

whether plaintiff’s employer had fraudulently procured a release from
liability. Prior cases had compelled the use of federal law with respect to”

burdens of proof?! and the construction of a complaint,!? while prevent-
ing states from directing verdicts in favor of employers' and allowing
states to enter a verdict in favor of the employee-plaintiff in the absence

9. Hart, supra note 8, at 508.

10. 342 U.S, 359 (1952).

11. Central Vt. Ry. v. White, 238 U.S, 507 (1915).

12. Brown v. Western Ry. of Ala., 338 U.S. 294 (1949).
13. Bailey v. Central Vt. Ry., Inc,, 319 U.S. 350 (1943).
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of a unanimous verdict.'* In none of the cases was there any indication
that the state court was treating the FELA claim any differently than it
treated analogous state-created claims; supremacy, not discrimination,
was the issue.

The case compelling states to follow federal law regarding burdens
of proof need not detain us. As the Court noted, the issue of whether a
plaintiff must prove himself free from contributory negligence or whether
the defendant must prove that the plaintiff was contributorily negligent
involves the obligations which flow from the employer to the employee—
it is a question of *“‘substantive” law.!5 Dissents in two other cases, Dice
and Bailey, presented arguments (which they rejected and which the ma-
jorities failed to adopt) that the federal law involved might also be char-
acterized as substantive. In Dice, if juries are uniformly more favorable
to employees than to employers, then utilizing a jury would effectively
lessen the plaintiff’s burden of proof.'¢ Similarly, in Bailey, if juries favor
plaintiffs even in the absence of evidence indicating an employer’s negli-
gence, preventing the direction of a verdict in favor of the employer al-
lows the jury to convert the FELA into a strict liability statute, obviously
affecting the substantive obligations of the employer.!?

Ignoring the fact that the cases were not decided pursuant to these
rationales, three problems preclude the conclusion that the Court got it
“right” (federal substance and state procedure), albeit without its own
coherent scheme. In the first place, the underlying assumption that the
choice of jury rather than judge will lessen a plaintiff’s burden is unsub-
stantiated and was unpersuasive to the Court in a different context.!®
Secondly, if the underlying assumption controlled the results, it is diffi-
cult to reconcile the Court’s willingness to allow a state to enter judg-
ment on a non-unanimous verdict. If the choice of jury rather than judge
affects substantive rights because of its effect on a plaintiff’s burden,
surely the choice between unanimous and less-than-unanimous jury ver-
dicts is even more clearly “substantive,” indicatingthat here too states

14. Minneapolis & St. L. R.R. v. Bombolis, 241 U.S. 211 {1916).

15. Central, 238 U S, at 512, .

16. Dice, 342 U.S. at 368 (Justices Franfurter, Reed, Jackson, and Burton concurring for rever-
sal but dissenting from the Court’s opinion).

17. Bailey, 319 U.S. at 358 (Roberts, J. & Frankfurter, J., dissenting). -

18. Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525 (1958). Technically, the case held

that the stare’s choice not to utilize a jury was scrcndlpxtous, reflecting no state attempt -to affect,

burdens of proof. It then considered whether the difference in decision-maker was actually likely to
affect the outcome of the case in the context of determining whether, on balance, the Rules of Deci-
sion Act mandated federal use of non-substantive state law. While it is possible that a congressional
choice of jury could reflect an attempt to ease plaintiff’s burden, it seems an oddly mcpt tool for that
purpose.

[T
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must follow federal law. And in any event, there is the third problem
presented by the other case in the quartet. By no even arguably logical
stretch of the imagination can rules of construction applied to pleadings
affect the primary, every-day activities of individuals. Whether a plead-
ing is construed most strictly against the pleader or in the light most
favorable to her, the activity affected is that of pleading, a clear litigation
activity. Even if rules concerning the degree of specificity necessary to
withstand a motion to dismiss or a demurrer are viewed, not as historical
hang-overs from English common law, but rather as.the tools needed to
enforce systemic choices about how much information a party should
have before being allowed to engage the judicial machinery, such rules
remain non-substantive. When applied at the time of trial, they define
the situations in which an obligation is owed to the plaintiff; when ap-
plied to the complaint, they define procedural choices about the alloca-
tion of judicial resources. Such choices do obviously affect the ease with
which litigation may be pursued, but that impact does not convert those
choices into “substantive” law.!®

If the fairest characterization of all cases but the one involving bur-
den of proof is that they determined whether a state must follow federal
procedural or non-substantive law, it may be critically revealing that in
only one instance was a state not required to do so—when the state pro-
cedure made it easier, rather than more difficult, for an employee to re-
cover against his employer. That result, when contrasted with the
others, at least eliminates the opposite of the general assumption of state
procedural independence; the Supremacy Clause of its own force does
not compel state courts to adopt federal procedural rules in federal ques-
tion cases.® The source of the compunction then must be either federal
common law or Congress. The creation of federal common law is ordi-
narily limited to those situations in which there is either a uniquely gov-
ernmental interest (interpretation of federal bonds, etc.; foreign affairs;
state border disputes) or a federal statutory gap which must be filled

19. Even if scen as “cutcome determinative™ such choices remain procedural. The -policies
underlying Erie may require that certain state procedures be considered *rules of decision” which
federal courts are statutorily compelled to follow, but those policies are distinct from those underly-
ing the Supremacy Clause. :

20, Theoretically, I suspect the Supremacy Clause of its own force probably doesn’t force the
states to follow anything but the Constitution. If Congress chose to pass federal regulatory legisla-
tion, or if the Scnate chose to consent to a treaty, which permitted the continued state enforcement
of contrary state regulations, it is hard to understand how the Supremacy Clause would be violated.
The “supreme™ law itself would provide for enforcement of something other than itself. To the;
extent that such an Alice-in-Wonderland scenario might result in a party being simultancously sub-
ject to incompatible regulations, the party would surely have a due process objection to enfofcement
of both regulations, but that is a separate story.
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(statute of limitations for violations of the securities acts, for example).2!

In other instances, when the Court announces what federal law is, it usu-

ally speaks in terms of interpreting congressional intent. The difference

between this and “interstitial” judicial rule-making is nebulous and, in .
this context anyway, doesn’t matter. If the Court, as a matter of policy,’
is itself deciding when federal common law compels states to use federal

procedures, its choices may be overturned by Congress, and its authority

is no greater than the authority to which Congress can constitutionally

lay claim. If, on the other hand, the Court is divining congressional in-

tent, its divination may again be overturned by Congress, and its inter-

pretation of congressional choice leaves open the issue of congressional

authority to act upon that choice. In either event, the ultimate source of
the requirement is Congress.

What then is the requirement imposed on the states by the FELA
cases? Since three of the four relevant ones involve the use of juries, an
initial response might focus on the fundamental nature of the right to
trial by jury in the federal system. States, then, would be compelled to
follow non-substantive federal law when the federal procedural choice
was “fundamental.” Language in Bailey quoted with approval in Dice
lends some support to this construct. The problem, of course, is that the
Fourteenth Amendment incorporates fundamental rights articulated by
the first eight amendments, and the right to a civil jury is not included
among those fundamental rights. However, perhaps the right is “funda-
mental” enough that Congress may require states to recognize it but:in-
sufficiently “fundamental” that the Constitution compels its recognition.
The state’s ability to endorse a non-unanimous verdict, although federal
practice was to the contrary, would then be explained by the distinction
between the fundamental “right” and the “various incidents” of that

21. To the extent that such gaps are procedural, of course, compelling states to use the federal

* common law (or for that matter a statutory gap-filler) raises the precise problem under discussion.

Interestingly, at least with respect to statutes of limitations, the assumption that states must follow

federal law seems well-entrenched. See Felder v. Casey, 487 U.S. 131, 153 (1988) (“It cannot be

disputed that, if Congtess had included a statute of limitations in 42 U.S.C. § 1983, any state court

that entertained a § 1983 suit would have to apply that statute of limitations.”) (White, J., concur-
ring). '

Setting aside the fact that “it cannot be disputed™ brings out the worst in any law professor I
know, the statement does not scem to me to be self-evident. If such statutes are designed to keep
stale litigation out of court and are not substantively discriminatory {see irifra notes 31 et seq., and
accompanying text), it is certainly arguable that the state's procedural choice should not-be forcibly
set aside. If states would routinely permit suits subsequent to the running of the federal statute, and .
if that is contrary to strongly-held federal policy, federal jurisdiction may be made exclusive. On the -
other hand, if states would routinely impose a shorter time period than the federally chosen one, the .
federal system remains open to vindicate that federal procedural chou:e
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right,2? which the state would remain free to change.

Unfortunately, strong arguments can be made that both Dice and
Bailey also involved “incidents” of the right, rather than the right itself.
At issue in Bailey was the sufficiency of evidence as against a motion for
a directed verdict. The same term, the Court had upheld the constitu-
tionality of such a motion in the federal courts.?* Even assuming that the
degree of control a judge may exercise over a jury is part of the funda-
mental right,24 it is hard to argue convincingly that, granted a judge may
take a case from the jury if there is no real relevant factual dispute, the
sub-standard applied to judge evidentiary sufficiency is also fundamental,
In Dice, the state court permitted disputed facts in legal claims to be
resolved by a jury but adhered to the traditional view that the issue of
fraudulent procurement of a release sounded at equity. The law/equity
distinction is embodied in the Seventh Amendment as well and is clearly
“fundamental.” But the varying historical and modern definitions deter-
mining what issues fall on which side of the line is arguably “incidental”
to the key division.2* And in any event, the notion of “fundamental”
procedure fails totally to account for the result in Brown, the non-jury
case in the quartet involving construction of the plaintiff’s complaint.

When read together, the four cases reveal a pro-plaintiff bias and a
concern that “unnecessary” state rules may frustrate the congressional
remedial purpose. The history of the FELA demonstrates that Congress
was in fact concerned that state courts, frequently more geographically
convenient for plaintiffs, be a realistic option; suits brought under the
FELA against railroads (as were the quartet) may not be removed to
federal court.?¢ The final choice of forum, therefore, belongs to the in-
jured employee. But geographical convenience may be offset by .proce-
dural inconvenience. Perhaps the cases stand for the proposition that

22. Colgrove v. Battin, 413 U.S. 149 (1973) (the Iast in a scries of cases dcahng wuh the re-
quired size of a criminal jury in both the state and federsl systems). -

23. Galloway v. United States, 319 U.S. 372 (1943).

24, If the assumption is correct, the right of judges to comment on the evidence, for enmplc,
would also be “fundamental,” a result which seems to corfuse “fundamental” and “important.” -
Size and unanimity are both important, though neither may be fundamental. . :

25. In any event, it is possible today to argue that not all issues need be resolved by a jury. Tull
v. United States, 481 U.S. 412 (1987), permitted the judge rather than the jury to determine the
appropriate civil penalty for violation of a “legal™ statute; perhaps defenses and rebuttals are no
more “fundamental” than damages. This argument, however, is sillier and more dangerous than it's
worth. When the Court first distinguished between fundamental and non-fundamental aspects of the
right, it did so in the context of what a jury is rather than what a jury does. It is fundamental that
juries be unprejudiced; it is not fundamental that they be comprised of twelve people. However, it is;
indeed fundamental that juries decide factual issues in legal claims (though the definitions of “fact”
and “legal” may not be fundamenta.l) if for no othcr reason than that it is not poss1ble to articulate a
neutral hierarchy of such issues.

26. 28 US.C. § 1445 (1988).
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Congress may “‘even the playing fields” by removing ‘“unnecessary” boul-
ders in the state’s field. If so, it is necessary to realize that congressional
authority to require state compliance with federal procedure in federal
question cases is judicially unlimited. Any state practice Congress did
not wish to be followed would by definition be ‘“unnecessary” and its
removal critical to assure similar fields. Deference to those kinds of con-
gressional determinations effectively insulates them from review.??

This imposition on the states by Congress must be justified by refer-
ence to some grant of congressional or at least federal authority in the
Constitution. Two sources come to mind: whatever regulatory authority

supports the substantive law giving rise to the federal cause of action, or .

the Supremacy Clause.

The degree of regulatory authority that Congress may currently
constitationally exercise pursuant to the Commerce Clause in combina-
tion with the “Necessary and Proper” Clause is virtually unlimited, save
by “external” restraints regarding individual rights. But there does re-
main a distinction between laws governing conduct and laws designed to
enforce the regulation of conduct. Erie itself reflected precisely that dis-
tinction, though in a situation opposite to our problem. In Erie, the au-
thority of the federal system to enforce regulation of conduct was not at
issue; Article III and congressional statutes clearly provided for the exer-
cise of subject matter jurisdiction by federal courts in cases which arose
between citizens of different states. However, the authority to enforce
governmentally imposed standards of conduct did nor carry with it the
systemic authority to create those standards of conduct—the ability to
create courts inferior to the U.S. Supreme Court did not permit Congress
(or the courts themselves) to create the substantive law to be applied by
those courts. For that power, it was necessary to-look to other sections
of Article I which directly address the areas in which the federal govern-
ment may regulate out-of-court-room activity. If, then, the power to en-

force regulation does not carry with it the power to regulate, it would .
seem intuitive that the power to regulatc does not carry with it the power. '

to enforce the regulation.28

27. The reading does at least preclude Congress from insisting that states make it easier for
federally-favored parties to prevail in state court than it would be in federal cou.rl. It seems incredi-
ble in any event that Congress should wish to do so.

28. Two of my colleagues have argued that symmetry is not necessarily intuitive. But I still

think that if two powers are separate in onc context, they should be considered separate in the other.’
A contrary result would require that the power to regulate be defined as “greater” than the power to .
enforce and thus inclusive of that “lesser” power. However, | see no particular reason why such a-

hierarchy should be assumed; there is certainly no constitutional language to justify it. True, Mar-
bury v. Madison, 5 U.S. (1 Cranch) 137 (1803}, linked the existence of a vested right to the existence
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Intuition is supported by history and at least one current doctrine.?®
The existence of a federal court system itself was a matter of some debate
in the Constitutional Convention; the structure of Article III, establish-
ing the Supreme Court but leaving to congressional discretion the exist-
ence of the rest of the judicial machinery, reflects a compromise between
those who believed the lack of a federal judiciary was one of the critical
weaknesses under the Articles of Confederation and those who believed
the states could be relied upon to enforce federal law. There is no indica-
tion that any of the participants thought that an enforcement mechanism
could be devised simply as “necessary and proper” to carrying out regu-
latory requirements. Similarly today, the Court has firmly rejected the
notion that Article I regulatory authority inevitably carries with it the
power to create non-Article III courts to hear and decide disputes arising

under appropriate federal law.3¢ While the Court has also rejected a.
blanket prohibition on such courts, recognition of the issue reflects the

distinction between regulation and enforcement. Admittedly, two cen-
tral concerns of the Court in this context, the effects of such bodies on
both the values of Article III itself and the Seventh Amendment right to
trial by jury, are not implicated when the exercise of congressional en-
forcement power is directed at state rather than alternative federal judi-
ciaries. As will be argued more extensively below, however, the federal
structure of our government is implicated and prowdw another reason
for continuing to separate differing powers.

Standing against intuition, history and analogy is an alternative and
troublesome analogy drawn from FERC v. Mis'si.mppi.” Building on the

of a remedy for its violation, but the Constitution provides for both in the federal system m upa.rntc
grants of authority. It is this scparateness for which I argue.

29. One side in the academic debate concerning the consutuuonahty of so-called protocuve
jurisdiction™ also reflects a bit murkily this separateness. Briefly, the argument for protective juris-
diction is that, “Congress could regulate X; it may, therefore, choose not to regulate X but to grant
federal courts ‘arising under' jurisdiction over cascs involving X, even though those cases will be
decided under state laws and do not arise between citizens of different states.” The Court has never
read a congressional statute to confer such jurisdiction, but arguments against the theory, couched
though they may be in terms of “obliterating the limitations of Article IIL,” depend on the distinc-

t:onbetwecnreguhhonandmfomemcntmﬁdmythepmpommthntthelauausalessumcluded-

part of the former.

30. Sze Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833 (1986); Thomas v. Union
Carbide Agric. Prod. Co., 473 U.S. 568 (1985); Northern Pipeline Constr Co. v. Marathon Pipe
Line Co., 458 U.S. 50 (1982).

31. 456 U.S. 742 (1982). .

New York v. United States, 112 S. Ct. 2408 (1992), logically casts doubt on FERC, although the
majonty opinion carefully dtsungl.ushed it. Failure to consider congressicnally proposed regulations
in FERC would have resulted in preemptlon of state law in the area; failure of New York to provide
for & radioactive waste disposal site or to form a compact with other states to do so would have
resulted in New York’s taking title to (and becoming lcgally liable for all damages caused by) such

waste in the state. Encouragement, the Court stated, is constitutional; coercion may not be. The
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uncontroversial statements that Congress could directly regulate the kind
of commerce there involved and that such regulation could preempt any
state regulation, the Court permitted Congress to condition continued
state regulation on state consideration of federally proposed regulations
under certain “procedural minima."’32 State arguments that federal regu-
lation of state regulation of commerce did not constitute regulation of
commerce and that federal use of state machinery to advance federal
goals violated the Tenth Amendment were rejected. Setting a state’s leg-
islative agenda would seem as intrusive as imposing procedural rules on
its judiciary, so to the extent federalism provides the justification for de-
nying federal authority, FERC constitutes a recognized road-block. It
does not, however, necessarily weaken the argument that regulation and
enforcement are separate powers. While the legislation involved in that
case did require state enforcement of certain federal regulations, it was
not in that context that the “procedural minima" were imposed. Rather,
those requirements were addressed to the process by which federally pro-
posed regulations were to be considered by the state.3* Given congres-
sional authority under the Commerce Clause to compel such state
consideration, it is unsurprising that some control over the “how” is
“necessary and proper” to the regulation of the “what.” It is precisely
the argued lack of congressional power under the Commerce Clause to
compel state enforcement which leads to consideration of the Supremacy
Clause. '

Constitutionally proper federal law miust be followed and not dis-
criminated against by states. The line of cases culminating in Dice seems

to indicate the Court’s belief that the “law’ referred to in the Supremacy -

Clause is substantive law and whatever attendant procedural law Con-
gress finds it necessary for the states to follow. But if the source of con-
gressional authority to promulgate procedural law is its authority to
create inferior federal courts, rather than its various grants of regulatory

authority, the Dice result is belied by the wording of the Supremacy
Clause itself: laws of the U.S. passed “pursuant to” the Constitution are *

supreme, Le. laws which the Constltutlon empowers Congress to pass.

Commerce Clause (or perhaps the Tenth Amendment) does not permit Congress to “‘commandeer”
state governments into the service of federal regulatory purposes. Id. at 2420. If the thrust of the
oplmnn is that the federal system ought not ordinarily use the state systems to do federal work, the
result in FERC seems dubious. Of course, the Supremacy Clause itself “coerces” the states to use
their judicial resources to enforce federal substantive law, but the issue is the extent to which Con-
gress may further coerce them to change otherwise proper procedures.

32. FERC, 456 US. at 771.

33. The requirements were neither particularly burdensome nor unusual; mdeed it was argued
that they simply parallelled the requirements of due process, providing for notice and hearings.

Y
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The clause of its own force does not increase congressional power; it only
provides the hierarchy between exercises of the power elsewhere granted
and contrary state enactments or policies.

The one brave voice is constitutionally correct.

Interestingly, the Court in considering the Dice problem has spoken
more in terms of rather amorphous policy than in the language usual to
constitutional construction. The FELA line of cases demonstrate a
Court-found congressional intent to make it at least as easy for employ-
ees to recover against their employers in state courts as it would be in the
federal system. Assuming the accuracy of the intention, given its argued
unconstitutionality, consideration of the evils of the alternative world
view might reopen the constitutional inquiry. If federalism is undercut
by the recognition of state procedural supremacy, perhaps one should
argue that any federal law, constitutional when applied in the federal
system, may be, in the discretion of Congress, considered supreme as
compared to state law.3¢

The clear concern of the Court in a Dice fact pattern is that state
procedures may eviscerate constitutionally required state enforcement of
federal substantive law. The placement of “unnecessary burdens” is
avoided by demanding that those burdens be replaced by federal proce-
dural choices.

Certainly the fear of state attempts to overcome state obligations
imposed by the Constitution but contrary to the particular political cli-
mate of the state is historically well-grounded in various contexts. In-
deed, it is in the context of federal civil rights actions under 42 U.S.C.
§ 1983 that the Court has most recently (and most appealingly) pre-
cluded a state from utilizing its own arguably procedural law. In Felder
v. Casey,35 Wisconsin was barred from insisting that a plaintiff comply
with a notice-of-claim statute, which required anyone desiring to sue any
governmental subdivision, agency or officer to provide written notice of
the claim within 120 days and wait 120 days thereafter before filing suit.
Casting the issue as one of preemption, none of the three opinions fo-
cused on the theoretical issue of congressional power to engage in proce-
dural preemption. The majority’s argument is two-fold.  First, the
notice-of-claim requirement conflicts with the broad remedial purpose of
§ 1983 and, by carving out a subset of tort defendants that parallels those
covered by § 1983, discriminates against the federal sub_stantiv'c élaim.:

34. The argument is vaguely illogical, however; to separate the issue of constltutlonaluy from
the issue of scope of applicability is hardly traditional analysis.
35. 487 U.S. 131 (1988).
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To the extent that the decision rests on the assertion that Wisconsin can-
not make it more difficult to recover against state actors whom it wishes
" to protect from federally created liability than it is to recover against
other similarly-situated defendants,36 it parallels cases insisting that
states utilize federal burdens of proof and is uncontroversial.’” The sec-
ond prong of the majority’s opinion, however, is much more trouble-
some. “Unnecessary burdens” cannot impede enforcement of federal
rights; apparently a burden is “unnecessary” if it makes it more difficult
for the plaintiff to recover; apparently as well the plaintiff need not (at
least if Congress decides the plaintiff need not) play by the rules of the
forum she selects.3® In an attempt, presumably, to bolster this much
more general allegation, reliance is placed on Erie and the notion of im-
permissibly altered outcomes.?® Oddly enough, Dice is'not cited.

Given the narrow applicability of the Wisconsin statute and the
logic of the first part of the majority opinion, the result in Felder is defen-
sible. But to extrapolate from that case the general proposition that Con-
gress may always over-set state procedures in federal question cases
because otherwise states could preclude the effective enforcement of fed-
eral substantive law in state courts goes too far. Fear of such attempts
made via generally applicable rules of civil procedure® is simply imprac-
. tical, as the Felder Court itself recognized.! In the first place, while
states might favor employers while Congress favors employees, it is not
clear whether employers or employees would benefit from general rules
of pleading favoring plaintiffs over defendants; in some situations each is
more likely to play either role. Secondly, general procedura] rules are
just that—general. Even if one could conclude that employees are most
likely to be plaintiffs in disputes with their employers, rules of construc-
tion burdening plaintiffs burden all plaintiffs, not just employees. It
seems politically absurd to make such procedural choices in an attempt
to affect substantive outcomes. A scatter-gun is a poor weapon with
which to kill a fly. Furthermore, procedural choices which place severe

burdens on any specified group of litigants-are politically dangerous as

36. Id at 144.

37. See supra note 11 and accompanying text.

38. Felder, 487 U.S. at 150. The extent to which the Felder Court is teady to accept the
supremacy of federal procedural rules in state courts is reflected by its reliance on Brown v. Western
Ry. of Ala., 338 U.S. 294 (1949), the case in the FELA group requiring that a complamt be con-
strued in accordance with federal rather than state standards.

39. See supra note 19. : o

40. Criminal procedures might more easily lend themselves to bias; thc state would obviously
be able to make assumptions about which party it preferred to favor, knowing as a general matter
whether that party was more likely to be victim or defendant.

41. Felder, 487 US. at 141, 144-45.




. 68:431

n can-
wishes
igainst
g that
ae sec-
‘ouble-
federal
tifficult
not (at
of the
much
of im-

nd the
. defen-
it Con-
1 cases
of fed-
ttempts
mprac-
% while
t is not
al rules
each is
iles are
re most
mstruc-
rees. It
attempt
n with
e severe
rous as

accept the
v. Western
int be con-

1 obviously
eral matter

1992) CONTROL OF STATE JUDICIAL DECISION-MAKING 443

well as absurd. The inability of states to discriminate against federal
cases means that the choices governing them also govern state cases and
affect more than those parties whose claims are hypothetically systemi-
cally unpopular. Finally, irrational state procedural choices would cer-
tainly run afoul of the due process clause; if there is no judgment call
involved in determining that a procedural burden is “unnecessary,” it
should not be imposed on any litigant. If:there is a judgment call in-
volved, it belongs to the state.

Setting aside unlikely concerns of procedural hostility, there remains
a more theoretical argument in favor of Dice: federalism is best served
when states act as full partners in the enforcement of federal law, but
such partnership is dependent upon litigant choice.*?. That choice, in
turn, may well depend on the degree to which burdens imposed on the
parties by each system are equivalent. A plaintiff who perceives the fed-
eral rules of pleading to be less burdensome than the states’ might well
choose federal court; a defendant sued in the state system with the same
perception might well remove the case to the federal court. To foster
state participation, reduction of procedural cost of state choice is a rea-
sonable method, arguably sanctioned by the authority of Congress to
“make all Laws necessary and proper for carrying into Execution . . . all
other Powers [including the power to protect the federal structure]
vested by this Constitution in the Government of the United States
.+ .. The fact that increasing the attractiveness of state fora to poten-
tial federal litigants also may serve to lower federal judicial costs and case
load is a politically pleasing side effect.

For those with a dim memory of cases following . Erze, the notion
that the federal system might have legitimate reasons to promote forum
shopping may set off alarm bells. Forum shopping is wrong, right?44
Not exactly.* Shopping for “better” outcomes when the only reason the
federal “store” is open is to provide a non-biased foruin is frowned upon
because not all parties are allowed in. But:the reasons for providing a

federal “store” in federal question cases go far beyond neutrality and

themselves encompass the search for “better” outcomes in the context of
expertise, maintenance of federal supremacy, etc. And in any event, to
encourage use of the state store is to direct litigants to the systems to

42. This assumes, of course, that Congress has granted federal courts subject matter Junsdn:—
tion over the case at issue.

43, U.S. ConsT., art. I, § 8.

44, See Guaranty Trust Co. v. York, 326 U.S. 99 (1945).

45. Techmcally. it’s clear that York isn't relevant here; it provides part of the deﬁmuon of what
state law is a “rule of decision” to be applied by federal courts pursuant to 28 US.C. § 1652 in the
absence of contrary federal law, Le. primarily in diversity cases.

CAETAAT
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which all have access, thus again precluding discrimination against those
denied entry to the store.

There is, however, a real difficulty with the argument, itself also
based on notions of federalism. State judiciaries are currently perhaps
the most autonomous branch of state governments. The U.S. Constitu-
tion prevents them from discriminating on the basis of the legal source of
a claim and, particularly in the area of criminal law, imposes on them
certain procedural minima. Congress occasionally removes their juris-
diction over certain kinds of federal question cases. Federal questions
decided by them may be reviewed by the U.S. Supreme Court. But their
independence today is not notably diminished from that which they en-
joyed in the nineteenth century. The functional independence of other
branches of state government, however, has been seriously undercut by
radically changed notions of the appropriate {(or possible) balance of reg-
ulatory authority between the federal and state governments since the
New Deal. Given the breadth of federal authority under the Commerce
Clause and the nearly complete politicization of the Tenth Amendment,
state judiciaries remain possibly the last bastion of judicially enforced
federalism. The procedural choices those systems make remain varied
and changing, supporting the classic argument that the states serve as
laboratories for less-than-nation-wide experiments. The sacrifice of such
autonomy in order to lure parties to choose state court is simply too high
a price to pay. The lack of express attempts by Congress to exact it, and
the infrequent Court cases finding it, may provide the most eloquent ar-
gument against it. Yet the implication of Dice stands, throwing a shadow
across judicial protection of state judicial independence—and continuing
to bewilder my class each spring.
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" worries that, under this ordinance, the

county will charge a premium to control
the hostile crowd of 10,000, resulting in the
kind of “heckler’s veto" we have previously
. condemned. = Ante, at 2403-2404. But
there have been no lower court findings on
the question of whether or not the county
plans' to base parade fees on anticipated
hostile crowds. It has not done so in any
of ‘the instances where it has so far im-
posed- fees. Ante, at 2402. And it most

~ certainly ‘did. not do so-in this case. The'
. District” Gourt below noted that: o

[T]he instant ordinance alternatively

permits fees to be assessed based upon’
‘the expense incident to . . the mainte-
.nance of ‘public order. TIf t.he county had_ .
“applied this ‘portion of the statute, the =
'phrase might run ‘afoul of ... constltu-;

~ tional concerns....

o “However, in the mstant &.se, pla.mt:ff._
~-did not base their [sic] argument upon-
this phrase, but contended that the mere:

fact that a $100 fee was imposed is un-
constitutional, especially in light of the
organization’s financial - circumstances.
. The evidence was clear that the fee was

based solely upon the costs of process-

ing the application and plaintiff pro-
_duced no evidence to the comtrary.”
App. to Pet. for Cert. 14 (emphasm add-
ed). .

The Court‘s analysis on thxs issue rests on

an assumption that the county will inter-
pret the phrase “maintenance of public or
der” to support the imposition of fees
based on opposition crowds. There is noth-
ing in the record to support this assump-
tion, however, and I would remand for a
hearing on this question.

For the foregoing reasons, I dissent.

1. Health and Environment &=25.5(7) :

NEW YORK, Petitioner,

V.

UNITED STATES et al.

COUNTY OF ALLEGANY, NEw 3 QR &re 1
"ALLE , NEW i
YORK, Petitioner, ] z;" United Stat

. V.
UNITED STATES.
COUNTY OF CORTLAND, NEW'
YORK, Petitioner,
‘ Y.
UNITED STATES et al.
** Nos. 91-543, 91-558 and 90-563.
. Argued March 30, 1992.
" Decided. June. 19, 1992.

Stabe brought act:on challenging provi )
sions of Low-Level Radioactive Waste PoIi-n saentially a ta
cy.Act. The United States. District Court Aiﬁendment con
Northern District of New. York, Con. G
Cholakis, J., 757 F.Supp. 10, dlsmxssed,
and state appealed The Second Circuit. ,C.A_ Const./

-Court of Appeals, 942 F.2d 114, affirm

On writs of certiorari, the Supreme Co
Justice O’Connor, held that: (1) Aet’s mo
etary and access incentive provisions 4 A e
consistent with Constitution’s allocation of ; °"F_¥ ~ und:
power to federal govemment, but (2) Act A '
“take title” provision, requiring states
accept ownership of waste or regulate acy’
cording to ‘instructions of Congress, lies?
outside Congress’ enumerated powers and;s
is. incongistent with Tenth Amendment. 3
Affirmed in part and reversed in part;
Justice White filed concurring and dis-
senting opinion in which Just.:ces Blackmllﬂ-
and Stevens joined. :

Justice Stevens filed concurring and' _ Constitutiona
dissenting opinion. - ort. of outright
: gfess may urge :
Togram consister

. clude attaching
States <=4.17 . : federal funds and,
tho;

Constitution does not confer upon Cor} ity. to regulat
gress ability to compel states to provide for: ¢mmerce clause, -

A
i




"NEW YORK v.:U.S.

Clte as 112 S.Ct. 2408 (1992)
regulating that activity according to feder-
al standards or having state law preempted
by federal regulation as part of program of
- U.S.C.A. Const.

’ﬁ]'sposal of radioactive waste generated

¢Tithin their borders, though Congress has'

ubstantial power under Constitution to en-
tourege states to do so. US.C.A. Const.

mgu[abe publishers engaged in interstate
b 'ESmmerce, but Congress is constramed in

States €=4.16
"Tenth Amendment restrams Power of

séntially a tautology, but 'rathe.r, 'Tenth
Amhendment confirms that power of federal
ernment is subject to limits that may, in

‘given “instance, reserve power to s states'

.S‘C.A. Const.Amend. 10.

“'Commerce G=52.10
=t ‘Regu]ahon of interstate market in ra-

dicactive waste disposal is within Congress”
commerce clause.

bnty under
: Const.Art.l §8 cl 3

clause authorizes Congress to regu-’

terstate commerce directly, but does
tqauthonze Congress to regulate state

; gQVernments' regulation of interstate com-
* merce, US.C.A. Const. Art 1, § 8, cl. 3.

Ezg;states &=4.18, 4.19
y ,ek',.lln.lted States €=82(2) .

-3 ¥ Constitutionally permissible methods,
" short of outright coercion, by which Con-
~ gress may urge state to adopt legislative
., Program consistent with federal interests
* include attaching conditions to receipt of

federal funds and, where Congress has au-
~ thority to regulate private activity under
tmmerce clause, offering states choice of

2409

“cooperative federalism.”
Art. 1, § 8, cl 3.

See publication Words and Phrases
for other ]udu:lal constructions and
definitions.

8. United States 0=82(2)

Under Congress’ spending power, con-
ditions attached by Congress to receipt of
federal funds must bear some relationship
to purpose of federal spending. US CA
Const.- Art. 1, § 8, cl. 1 .

9. States a4, 17

United ' S@ates e=82(2)

Where recxpxent of federal funds is
state, condmons attached to funds by Con-
gress may influence state’s legislative
choxce_s US.CA. Cpnst._Art. 1§ 8, cl L
10 Health’ and Environment €=25.5(7)

" Low-Level Radioactive Waste Policy.
Act's mandate that each staté “shall” be
responsib]e for providing for disposal of
waste “is not eongresslonal command to
states independent of reinainder of Act but,
rather, construed a8’ ‘whole, Act oompnses'
three sets of “incentives” for states to pro-
vide for d:sposal of waste generated within
their borders; construmg mandate as di-
rect, independently enforceable command
would upset usual constitutional balance of
federal-and ‘state powers and the alterna--
tive construction is equally plausible. ' Low-
Level - Radipactive Waste Policy -Act,
§:3(a}1XA), - as. amended 42 USCA.
§ Zozle(a)(l)(A)

Commerce e=12

Commerce clause s limitation on states" }

ability to discriminate against interstate -
commerce may be lifted by expression of
unambiguous intent of Congress. U. SC.A
Const. Art. 1, §.8, cl. 3. :

12. States ¢=4.17
United States €=82(2) .
Low-Level Radioactive Waste Policy.
Act’s provision for special escrow account
for funds deriving from surcharge imposed
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by states with waste disposal sites on
waste received from other states, such
funds to be received by states achieving
series of milestones identified in Act, was
within Congress’ authority under spending
clause, despite statement that funds depos-
ited in account “‘shall not be the property of
the United States.” Low-Level Radioactive
Waste Policy Act, § 5(d)(2)(A), as amended,
42 US.C.A. § 2021e(d)}2)A); 28 US.CA.

Amend 10.

13. Commerce &=52, 10 '

Provisions of Low-Level. Radxoa.cttve
Waste Policy Act authorizing states and
regional compacts with dxa'posal sites to
graduaily increase cost of access to sltes
and then to deny access altogether. to non-
sited states not meeting federal deadlmes
represent authorized conditional exerclse of
Congress’ commerce power and, thus, do
not intrude on states’ sovereignty in viola-
tion of Tenth Amendment; no state need
expend funds, or participate in federal pro-
gram, nor must any state abandon. field if,
it does. not .accede .to- federal divection,
US.CA. Const.. Art.l § 8,.cL.8; - Amend.
10; : Low-Level Radma»ctwe Waste Pohcy
Act,. § S(e)(z)(A-D), 88, amended.
US. CA. § 2021e(e)(2)(A-D), e
14. States. &=4.17:- e b

- Low-Level Radloachve Waste Pohcy
Act’s “take title” provision, offering states
choice of either accepting -ownership . of
waste generated within : their . borders -or
regulating according to-instructions of Con-
gress, neither of which options -could-be-
constitutionally imposed as freestanding re-
quirement, was outside Congress’ enumer-
ated powers and infringed upon staté sov-
ereignty in violation of Tenth Amendment.
U.8.C.A. Const.Amend. 10; Low-Level Ra-
dioactive Waste Policy Act, § 5(dX2KC), as
amended, 42 U.S.C.A. § 2021e(d)2XC).
15. Federal Courts ¢213.25

Constitutional challenge to Low-Level
Radioactive Waste Policy Act's “take title”
provision, requiring states to accept owner-
ship of waste generated within their bor-
ders or regulate according to instructions

§ 118, US.C.A. Const. Art. 1, § ‘8, .cl 3; .
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of Congress, was ripe for review, e
though provision would not take effect
over three years; state challenging p:
sion had to take action now in order.
avoid consequences of take title pmvmon_\
Low-Level Radioactive Waste. Policy Act,
§ 5(d}2HC), as amended, 42 U.S C.A. '.
§ 2021e(d)2XO). ’

16.'State8 &=4.16, 18.3 £
Constitution does not give Congres

involved; rather, Constitution gives Come’3
gress authority to regulate matters dlrecg;

and to preempt contrary state regulaud %
US.CA. Const.Amend. 10. R

17. States ¢=4.17
_ Consent by state ofﬁcxals to enachnen
of Low-Level Radioactive Waste Policy Act
did not preclude determination.that A
unconstitutionally infringed on stata sove
eignty. Low-Level Radioactive Waste. Po
cy Act, § 2 et seq,. as a.mended, 4%
US.CA. § 2021b et seq.; U.SC.A. Const-g' 7
Amend. 10. .o ‘. ;

18, States ¢=4.17 ey
- Where Congress exceeds lts uthority "\

~ relntzve to states, departure . from consti - wit!
tional plan cannot be ratified, by “consy ing
of state officials, as Constitution does. nog faih
' protect sovereignty of states for berefit of sior
states or state governments’as abst legi:
-political ent:tles. or even for benefit of pu offi
‘lic officials ‘governing states but;- rather." elec
Constitition divides antliority between’ feit! “Poli
eral and state governments for proteeuon" [0) 8
of mdmduals US C.A; Const.Amend.- 10:1 42
19. Constitutional Law =50 - 2?2“
Constitution’s division of power among Am
the three branches is violated where one ot &
branch invades territory of ‘another, re- 3 o
gardless of whether encroached-upon “+3 2,
branch approves encroachment. . f
20. Constitutional Law &=50 °
States €=4.17 '
Constitutional authority of Congress p

cannot be expanded by “‘consent” of gov--



ernmental unit whose domain is thereby
" parrowed, whether that unit-is executive
" pranch or state and, thus, state officials
* cannot consent to enlargement of powers

of Congress beyond those enumerated in

eview, " eveii,
ce effect for’
nging provi:
in order to
le provision);
Policy Act,
2 US.CA® 21 “Estoppel 262.2(2)

‘ - State’s prior support for Low-Level
Rad:oactwe Waste Policy Act did not estop
it from asserting Act's unconstitutionality.
Ipw-Level Radioactive Waste .Policy Act,
52 et seq., as amended, 42 USCA

§ 2021b et seq. 4

‘e Cong'ress:
regulate, no'
»ral mtereat

" Low-Level - *Radioactive
3 among states did not elevate Act to status

. gréss’ approval .under compact - clause.
US.C.A. Const. Art. 1,.§ 8,¢cl. 3;" Amend.

state sover. * Act, .§ 2 et seq., as amended 42 USC.A.
Waste Poli- - §-2021b et seq. .. S el s
nended, . &2 g ~ N

2,8 _States e=4.3

UL achve ‘Waste Pohcy Act prmndmg mone-
- tary incentives for comphance by ' states’
+ with federal reg'u]abory schéme and provid-
k mg for demal of access to dlsposal ‘sites’ for
3 fa.ilure to meet deadlines; ‘ander both provi-
alons, “gtates retained abihty 10 -set their’
leg:slahve agendas 'and state’ government_
3 officials remained ~accourtable “'to * local
 electorate. Low-Level Radioactive Waste'
;l- Policy Act, §§ 2 et seq, S(dN2NB)Hiv),"
- (dY2KC), (eXINA-D), (el2XA- D), 88' amerided
42 US.CA. | §§2021b° seq.,
1 20219((1)(2)(3)(!-17) “(dX2)(C), (e)(l)(A-D), '
. (€X2{A-D); US.C.A. Const. Art. 4,7§ 4;
~ Amend. 10; Voting Rights Act of 1965, § 2
etseq 42 US.C.A. § 1973 et seq.

sched-upon’ .2, Statutes 8=64(2)
Unconstitutional “take title” provision
of Low-Level Radioactive Waste Policy
- * The syllabus constitutes no part of the opinion
Congress of the Court but has been prepared by the Re-

porter of Decisions for the convenience of the

NEW YORK v. US.
Clte as 112 5.Ct. 2408 (1992)

Constltutlon. US.C.A. Const.Amend. 10.

- of interstate agreement requiring Con-"

" 10; Low-Level -Radioactive. Waste Policy.
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Act, requiring states to accept ownership
of waste generated within their borders or
to regulate. according to instructions of
Congress, was severable from rest of Act.
Low-Level Radicactive Waste Policy Act,
§ 5(d)}2(C), as  amended, 42 US.C.A.
§ 2021e(d)(2)(C). '

: - Syllabus *

- Faced -with a looming shortage of d15*
posal sites for ]ow level radioactive waste
in 81 States, Congress enacted the Low-
Level Radioactive Waste Policy Amend-
ments Act of 1985, which, among other
things, imposes upon States, either alone or
in “regional compacts’” with. other States,

* the obligation to provide for the disposal of

waste generated within-their borders, and
contains three provisions setting forth “in-
centives” to States to comply with. that
obligation. - The first set of incentives—the
monetary incentives—works in three steps: .
(1) States with disposal sites are authorized
to impose a surcharge on radioactive waste
received from other States; (2) the Secre-

; tary of-Energy collects a .portion . of .this.

- surcharge :and- places it in an. escrow-ac-
count; ‘and (8) States achieving a series of
milestones in-developing sites. receive por-
tions of this fund. The second set of incen-
tives—the -access... mcent:ves—authonzes-
sited States and negxonal compa.cts gradual-
ly:to increase the cost of access.to their

.gites, and then to deny-access altogether, to

waste generated in States that do not meet
federal deadlines. The so-called third. “in-

centive’—the take title provision—specifies
. that a State .or regional compact that fails

to provide for the disposal of all internally
generated waste by a particular date must,

‘upon-the request of the waste’s generator

or owner, take title to and possession of the
waste and become liable for ail damages
suffered by .the generator or owner as a’
result of the State’s failure to promptly -
take possession.- Petitioners,. New .York’
State and two of its counties, filed this suit
reader. See United States v. Detroit Lumber Co.,

200 U.S. 321, 337, 26 S.Cu. 282, 287, 50 L.Ed.
499,
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against the United States, seeking a declar-
atory judgment that, inter alia, the three
incentives provisions are inconsistent with
the Tenth Amendment—which .declares

that “powers not delegated to- the United.
States by the Constitution, nor prohibited -
by it to the States, are reserved :to the’

States”—and with the Guarantee Clause of
Article IV, § 4—which directs the United
States to “guarantee to every State ... a
Republican Form of Government.”’
District Court dismissed the complaint, and
the Court of Appeals affirmed. .
- Held: o

1. The Act's monetary meenhves and
access . incentives . provisions are consistent
with. the Constitution’s ‘allocation of power
between the Federal and:State. Govern-

ments, but the take txtle provmxon is .not.-

Pp. 2417-2432. = . ..

(a) In ascer&nmng whet.her any of the
challenged provisions oversteps the. bound-

ary between federal and state power, the:
Court must determine whether it is autho-.
rized by the affirmative grants to Congress:
contained -in. Article -I's-. Commérce and
Spending Clauses or-whether it invades the..
province -of state sovereignty.reserved: by '
the Tenth* Amendment... Pp.. 2417-2419.::.:

" (b) ‘Although regulation of- ‘the’ mter--'

state market in -the disposal of low:level

radioactive waste is' well within Congress’

Commerce. Clause authority, cf.- Philadel-
phkia v. New Jersey, 437-US. 617, 621-623; .

98 5.Ct. 2531, 2534-2535;: 57 L:Ed.2d 4756

and Congress could, if it wished, pre-empt
entirely -state - regulation > in - this -ares; . a :
review of this Court's :decisions,. see,. eg., -

Hodel v. Virginia Surface Mining & Rec-
lamation Assn., Inc, 452 US. 264, 288,.

101 S.Ct. 2352, 2366, 69 L.Ed.2d 1, and the
history of the Constitutional - Convention,

demonstrates that Congress may not com-.

mandeer the States' legislative processes
by directly compelling them to enact and
enforce a federal regulatory program, but
must exercise legislative authority directly
upon individuals. Pp. 2419-2423,

(c) Nevertheless, there are a variety of
methods, short of outright coercion, by

The .
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which Congress may urge a State to adopts
a legisiative program consistent with fed
al interests. As relevant here, Congreag

. may, under its spending power, attach con-;

ditions. on the receipt of federal funds, g
long as such conditions meet four requu-é.) '
ments. See, e.g., South Dakota v. Do

483 U.S. 203, 206-208, and n. 8, 107 S.Ct.
2793, 2795-2797, and n. 3, 97 L.Ed.2d 171,
Moreover, where Congress has the aothoi:i-}%
ty to regulate private activity under the'l
Commerce Clause, it may, as part of’ aI
program of “cooperative federalism,” offer

. States the choice of regulating that activit

according to federal standards or havings:
state law pre-empted by federal regulatio
See, eg, Hodel, supra, 452 US., at 288,

289, 101 S.Ct., at 2366, 2367. Pp 2423,
2424, .

(d) This Court declmes petmoners
vitation to construe the Act’s provision obli-!
gating the States to dispose of their radio::
active wastes as a separate mandate to,
regulate according to Congress’ instruc-
tions. That would upset the usual oonshm--
tional balance .of federal and state- powers,
whereas the oonsumuonal problem ns

(e) The Act’s moneta.rjr‘mcenuves
well wltlun Cong'ress Commeme

'moonsmtent w:th the Tenth Amendmentll

The. authonzatwn to sited Stateés to impose

. surcharges is an unexcephonabie exercise
" of Congress’ power to enable the States bor g
Secre-

burden. interstate commerce. The
tary’'s collection of .a percentage of- the‘
surcharge is.no more than'a federal tax on.
interstate commerce, which petitioners.do’, -
not claim to be an invalid exercise of el@:hgr_.-' _
Congress’ commerce or taxing power. Fi °
nally, in conditioning the States™ receipt of
federal funds upon their achieving speci-
fied milestones, Congréss has not exceeded
its Spending Clause authority in any of the =
four respects identified by this Court in
Dole, supra, 483 US., at 207-208, 107
S.Ct., at 2796. -Petitioners’ objection to the




oym;of the expenditures as nonfederal is
waavailing, since the Spending Clause has
ever been construed to deprive Congress
"of the power to collect money in a-segre-

. gated trust fund and spend it for a particu-
i JaF ‘purpose, and since the States’ ability
hrgely to control whether they will pay
into the escrow account or receive a share
was expressly provided by Congress as a
sethod of encouraging them to regulate

?terof < sccording to the federal plan. Pp. 2425~
! offery = |

activity% e " (f) The Act’s access incentives consti-
having$y tutea conditional exercise of Congress’
ulation¥ .eommerce power along the lines-of that

'8.Ct., at 2366, and thus do not mtmde
*the Smtes Tenth Amendment sover-

“disposal according to federal ‘stan-
'@ards or having their wa.ste-producmg resi-
: 'tsldemed access to dlsposai sites. They

‘in"their own way if they .do not

.offers the States a “choice” between.
two unconstitutionally coercive alterna-
. eg—either accepting ownershxp of waste
Erregu]atmg according to Congress in-

' ions—the_provision lies outside Con-

ess’ enumerated powers and is inconsist-
:with the Tenth Amendment. On the
.hand, either forcing the tranafer of
te from generators to the States or
mnng.the States .to become liable- for
¢ generators’ damages would “comman-
S deer” States into the service of federal
egulatory purposes. On the other hand,
equiring the States to regulate pursuant
6 Congress’ direction would present a sim-
#iple unconstitutional command to implement
Blegislation enacted by Congress. Thus, the
Gidtates’ “choice’” is no choice at all. Pp.
:2428-2429,

NEW YORK v. US.
Cite as 112 S.CL. 2408 (1992)

'.z'md they may continue to regulate"'

o federal direction. Pp. 2427-2423
),Because the Act's take tttle provz- .
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(h) The United States’ alternative ar-
guments purporting to find limited circum-
stances in which congressional compulsion
of state regulation is constitutionally per-
missible—that such compulsion is justified
where the federal interest is sufficiently
important; that the Constitution does, in
some -circumstances, permit federal di-
rectives to state governments; and that the
Constitution endows- Congress with the
power to arbitrate disputes between States
in interstate commerce—are rejected. Pp.-
2429-2431.

(i) Also rejected is the sited state re-
spondents’ argument that the Act cannot
be ruled an unconstitutional infringement
of New York sovereignty because officials
of that State lent their support, and con-
sented, to the Act’s passage. A departure
from the Constitution's plan for the inter-
governmental. allocation of authority can-
not be ratified by the “consent” of state
officmls -since. the. Constitution protects
state soverelgnty for the benefit of individ-
uals, not States or their governments, and
gince the officials’ interests .may. not co-.
incide with the Constitution’s allocation.
Nor does New Yorl’s prior support estop it
from asserting the Act's unmnsututlonah
ty.. Pp. 2481-2432. .

‘() Even- a.ssummg that the Guaranbee/
Clause provides a basis upon which a State:
or its. subdivisions may sue-to enjoin the
enforcement of a federal statite, petition-
ers have not made out a claim that the
Act’s money- incentives .and access .incen-
tives provisions are inconsistent with-that
Clause. Neither the threat of loss of feder-
al funds nor the possibility that the State’s -
waste producers may find themselves ex--
cluded from other States’ disposal sites can
reasonably be said to deny New York a
republican form of government. Pp. 2432—-
2434.

2. The take title provision is severa-
ble from the rest of the Act, since sever-
ance will not prevent the operation of the .
rest of the Act or defeat its purpose of
encouraging the States to .attzin local or-
regional self-sufficiency in low level radio- -
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active waste disposal; since the Act still
includes two incentives to encourage States
along this road; since a State whose waste
generators are unable to gain access to out-
of-state disposal sites may encounter con-
siderable internal pressure to provide for
disposal, even without the prospect of tak-
ing title; and since any burden caused by
New York’s failure to secure a site will not
be borne by other States’ residents because
the sited regional compacts need not accept
New York's waste after the final transmon
period. Pp. 2434-2435.

942 F.2d 114'(CA5.1991), afﬁnned in
part and reversed in part. :

O’CONNOR, J., delivered the opinion
of the Court, in which REHNQUIST, CJ.,
and SCALIA, KENNEDY, SOUTER, and

THOMAS, JJ., joined, and in Parts III-A"

and III-B of which WHITE, BLACKMUN,
and STEVENS, JJ., joined. WHITE, J,
filed an opinion concumng in part and
dissenting in part, in which BLACKMUN
and STEVENS, JJ., joined. STEVENS, J.,
filed an opinion concurring in part and
d:ssentmg in pa.rt.

Peter H. Schl.ff Albany, N Y for petl-A
tioners.

. Lawrence G. Wallace, Washmgton, D C
for, the federal respondent.

‘William B. Collins,-Buffalo, NY for the
state respondents ’

Justice O’ CONNOR deh\rered the oplmon
of the Court. ... - -

{1] This case 1mpheates one -of our Na-
tion’s newest problems of public policy-and’
perhaps our oldest question of constitution-

al law. The public policy issue involves the

disposal of radioactive waste: In this case,
we address the constitutionality of ‘three
provisions of the Low-Level Radioactive
Waste Policy Amendments Act of 1985,
Pub.L. 99-240, 99 Stat. 1842, 42 U.S.C.
§ 2021b et seq. The constitutional question
is as old as the Constitution: It consists of
discerning the proper division of authority
between the Federal Government and the
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States. - We conciude that while Congresg’:
has substantial power under the Consti
tion to encourage the States to provide for
the disposal of the radioactive waste gen
ated within their borders, the Constitution

. does not confer upon Congress the ability

simply to compel the States to do 0. W
therefore find that only two of the A
three provisions at issue are consistent,:
with the Constitution’s allocation of power, .
to the Federal Government.

I

We live in a world full of low level radio-:
active waste. Radioactive material is.
present in luminous watch dials, smoke,
alarms, measurement devices, medical:"
fluids, research materials, and the: protec-
tive gear and construction materials used |,
by workers at nuclear power plants. Low
level radioactive waste is generated by the
Government, by hospitals, by research in-
stitutions, and by various industries. The.
waste must be isolated from humans for
long periods of time, often for hundreds of
years. Millions of cubic feet of low level
radioactive waste must be disposed of each
year. See’ App 1103-111a, Berkovﬂz,
Waste Wars: Did Congress: “Nuke” State®
Sovereignty in the Low-Level Radioactive’
Waste Policy Amendments Act’of 1985?,11¢
Harv.EnvtLL.Rev. 437, 439440 (1987).: -

Our Nation’s first site for the land dis~
posal ‘of commercial low level radioactive®
waste opened in 1962 in Beatty, Nevada.? &

. Five more sites opened in the following?:

decade: Maxey Flats,  Kentucky (1968),"
West Valley, New York (1963), Hanford;"
Washington (1965), Sheffield,” Illinois®

(1967), and Barnwell, South Carolina (1971).* -3

Betweén 1975 and 1978, the Illinois site
closed because it was full, and water:
management probléms caused the closure
of the sites in Kentucky and .New York.
As a result, since 1979 only three disposal:

sites—those in Nevada, Washington, and -
South Carolina—have been in operation.
Waste generated in the rest of the country-
must be shipped to one of these three sites:
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for -disposal. See Low-Level Radioactive
. Waste - Regulation 3940 (M. Burns ed.
" 1988).

“11°1979, both the Washington and Neva-~
.44 sites were forced to shut down tempo-

. ,mly, leaving South Carolina to shoulder

* the responsibility of storing low level radio-
.. active waste produced in every part of the
-+ country. The Governor of South Carolina,
P understandably perturbed, ordered a 50%

. reduction in the quantity of waste accepted
" gt the Barnwell site. The Governors of
“Washington and Nevada announced plans
to shut their sites permanently. App 1423 .

162a.
“Faced with the possibility that the Nation

: would be left with no disposal sites for low

‘.Iével radioactive waste, Congress respond-
ed by enacting the Low-Level Radioactive

-'Waste Policy Act, Pub.L. 96—573 94 Stat.

3347, Relying largely on a report sub-
mitted by the National Govemors Associa-

uon, see App. 105a-141a," Congress de-

clared a federal policy of holding each
State “responsible for pmvxdmg for the

. avaﬂabihty of capacity either within or out-

ide the State for the disposal of low-level
radmactwe waste generated w1t.hm its bor-

R

E érs,” and found that sich Wasté could be
X dlsposed of "most sa.fely and efﬁmently

& regxonal “basis.” 4(a)(1). 9. Sta.t.

8848, "The 1980 Act’ authonzed States to

enter into reglonal compacts that, once rati-

fied by Congress, would have the aut.honty'

beginning 'in 1986 torestrict ‘the use of

their disposal facilities to waste generated -

within ‘member States. § 4(a}2)B), ‘04

Stat. 3348. The 1980 Act included no pen--

alties for States that failed tao part:clpate in
this plan.

By 1985, only three apprbved regional
compacts had operational disposal facilities;
not surprisingly, these were the compacts
formed around South Carolina, Nevads,
and Washington, the three sited States.
The following year, the 1980 Act would
have given these three compacts the ability
to exclude waste from nonmembers, and
the remaining 31 States would have had no
assured outlet for their low level radioac-

tive waste. With this prospect looming,
Congress once again took up the issue of
waste disposal. - The result was the legisla-
tion challenged here, the Low-Level Radio-
active Waste Policy Amendments Act of
1985.

‘The 1985 Act was again based largely on
a proposal submitted by the National Gov-
ernors’ Association. In bmad outline, the
Act embodies a compromise among the sit-
ed and unsited States.” The sited States
agreed to extend for seven years the period
in which they would accept low level radio-
active ‘waste from other States. In ex-
cha.nge, the ‘unsited States agreed to end
their reliance on the sited States by 1992.

‘The ‘mechanics  of ‘this compromise are
intricate. . The Act directs: | “Each State
shall be responsible for providing, either by
itself or-in -cooperation with other States,
for-the-disposal of ... low-level radioactive
waste generated within the State,” -42
US.C. § 2021c(a)(1XA), with the exception-
of certain waste generated by the Federal
Government, -§§ 2021c(aX1}(B),- 2021c(b).
The ‘Act -authotizes States ‘to “entér”into’
Buch ['mterstate] eompacts as'may be neces--
sary to- pro'nde for the’ establishment and
operation’ of regional dxsposal facilities’ for‘
low-level - *i"“‘radicactive”’ - waste.”"
§ 2021d(a)(2) “For ' an"‘additional ‘seven
years“beyond - the period ‘contemplated by
the 1980 Act, from the beginning of ‘1986
through the'end of 1992, the three emtlng
disposal ites ““ghall 'make disposal ¢apacity

available “for low-level radicactive waste =~
generated by any source,” with certain ex: -

ceptlons ‘not relevant here. § 2021e(a)(2)
But the three States in which the disposal

. sites are located are permitted to ‘exact a

graduated surcharge -for waste arriving
from outside the 'régional - compact—in -
1986-1987, $10 per cubic foot; in -1988- --
1989, $20 per cubic foot; and in 1990—1992. -
$40 per -cubic foot. § 2021e(d)(l) After -
the seven-year transition period expires, ap-
proved regional compacts may exclude ra-
dioactive waste generated outs;de the re-
gion. § 2021d(c)
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The Act provides three types of incen-
tives to encourage the States to comply

with their statutory obligation to provide -

for the disposal of waste. generated -within
their borders.

1. Monetary incentives. One quarber.
of the surcharges.collected by the sited-

States must be transferred to an escrow
account held by the Secretary of Energy.
§ 2021e(d)2{A). The Secretary then
makes payments from this account to each
State that has complied with a series of
deadlines. By July 1, 1986, each State was

to have ratified legislation either joining a:

regional compact or indi¢ating an intent to
develop a disposal facility within the State.
§§ 2021e(eX1)(A), 2021e(d)2XBXi). By Jan:
uzary 1, 1988, each. unsited compact was to

have identified the State in which its facili- .

ty would be located, and each. compact or

stand-alone State was to have developed a -
siting plan and taken other identified steps. .

§§ 2021e(e}(1X(B), - 2021e(d)2XBXii). By
January 1, 1990, each State or.compact was
to have filed 2 complete application for a
license to operate a disposal facility, or the

Governor of any State that had not filed an-
application ;was_to have. certified. that the .
State would be capable of dlsposmg of all

waste generated in the. State after: 1992.
§§ 2021e(el1XC), .. 2021e{dN2NB(i). .

rest of the aecountxstobepmd out to_

those States or compacts able to. dsspose of
all low level radioactive wasﬁe generated
within t.hexr borders by January 1,.1993.
§. 2021e(d)(2)(B)(w)
not met the 1993 deadline. must either take’
title to the waste generated within xts bor-
ders or forfeit to the waste generators the”
incentive payments it has received.
§. 2021e(d)X2)(C). .

2. Access mcentwes. The second type

of incentive involves the denial of access to.
disposal sites, States that fail to meet the
July 1986 deadline may be charged twice
the ordinary surcharge for the remainder
of 1986 and may be denied access to dispos-
al facilities thereafter. § 202le(e}(2)(A).
States that fail to meet the 1988 deadline
may be charged double surcharges for the

Each_State. that has’
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flrst half of 1988 and quadruple surcharges,
for the second half of 1988, and -maybe.
denied access thereafter.  § 2021e(eX2)(B
States that fail to meet the 1990 deadline
may be denied access. § 2021e(e)(2)(

Finally, States that have not filed complets®:
applications by January 1, 1992, for a Ii
cense to operate a dxsposal facility, or
States belonging to compacts that have 1 not
filed such applications, may be charged

§§ 2021e(eX1XD),

ple .  surcharges.
2021e(e}2XD).
3. The take title provision. The t.hn-d,';a
type of incentive is the most severe. The,
Act provides:
“If a State {or, where applicable, a com-
pact region) in. which low-level radio
“tive waste is generated is unable to
vide for the disposal of all such” waste
genemted within such State or comp:
region by January 1, 1996, each State
which such waste is generated upon t.he _
request of the generator or owner of thg
-waste, shall take title to the waste, be
obligated ".to "take ~possession of
‘waste, and shall be liable for all ¢
'du'ectly or indirectly incurred- by
generator or owner as a eonsequen
~ the. failure of the State to’ take p¢ e
"sxonofthewasteassoonafter.hn :
1, 1996, as the generator or owner' noﬁ-b :
“fies the State that the waste is availa g
for shlpmen A § 2021e(d)(2)(C) L
These. three. meentlves are the focus of -’
petlt:oners oonstatutlona.l challenge wxd
In. t.he seven yea.rs since the Act took,,‘

_'effect, Cong-resa has approved nine region-,
.al compacts, .. encompassing. -42 _of. the:.

States.. All six unsited eompacts and fourp
of the unaffiliated States have met the. ﬁrst—;
three statutory milestones. Brief for Umt-
ed States 10, n. 19; id, at 13, n. 25. "
‘New York, a State whose residents gen-_
erate a relatively large share of the Na--
tion’s low level radioactive wasté, did not.
join a regional compact. - Instead, the State::

complied with the Act's requirements by:
-enacting legislation providing for the siting

and financing of a disposal facility in New
York.. The State has identified five poten-.
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*:tial sites, three in Allegany County and two
in-Cortland County. Residents of the two
-counties oppose the State’s choice of loca-

tion.- App. 29a-30a, 66a-68a.
h-petitioners—the State of New York and

‘the two counties—filed this suit against the

United States in 1990. Theéy sought a de-

' daratory judgment that the Act is incon-

‘sistent with the Tenth and Eleventh
Amendments to the Gonst:tutmn with the

Due Process Clause of the Fifth Amend-

ment, and with the Guarantee Clause’ of

'Arhcle IV of the Constitution. The States

of ‘Washington, Nevada, and South Car-

‘olina intervened as defendants. The Dis-
‘trict Court dismissed the complaint. - 757

F.Supp. 10 (NDNY 1990). - The Court of
“Appeals -affirmed. - 942: F.2d°.114 (CA2

-1991).  Petitioners have abandoned 'their
‘Due’ Process "and Eleventh” Amendment
¢laims on their way up the appellate ladder;

‘as the case stands before ‘us, petitioners

. 'claim- only that the Act is inconsistent with

the Tenth Amendment and the Guarantee

: In 1788 in ‘the course’ ofbxplamm to
‘the citizens of New York why ‘the recently
dra.fted Constitution provided for:federal
courts, Alemnder Hanu'lton ‘observed:
:“The erection of 4 new govemment, whab-

'work, cannot fail to originate quesuons of
intricacy and nicety:  and thése ‘may, in a
‘particular manner, 'be .expected to- flow

from the the establishment of a -constitu-
tion founded upon the total or-partial incor
‘poration of a number of distinct sovereign-
‘ties.” The Federalist No. 82, p. 491 (C.

Rossiter ed. 1961). . Hamilton’s prediction

‘has proved quite accurate. While no one
«disputes the proposition that “[t]he Consti-

tution created & Federal Government of

limited powers,” Gregory v. Asheroft, 501
US., —, — 1T 8. 2395, 2399, 115
L.Ed.2d 410 (1991); and while the Tenth
Amendment makes explicit that “[tThe pow-

ers not delegated to the United States. by
the Constitution, nor prohibited by it to the
States, are reserved to the States respec-
tively, or to the people”; the task of ascer-
taining the constitutional line between fed-
eral -and state power has given rise to
many of the Court’s most difficult and cele-
brated cases.- At least as far back as Mar-
tin v. Hunter's-Lessee, 1 Wheat: 304, 324, 4
L.Ed. 97 (1816), the Court has resolved
questions “of great importance and delica-
cy” in determining whether particular sov-
ereign powers have been granted by the
Constitution to the Federal Government or
have been retamed by ‘the States

These quest:ons can: be newed in elther
oftwoways InsomeeasaﬂleCourthns
.ihquired . whether.an Actof , Cong’resa s
‘authorized by.one-of -the powers delegated
to Congress in Article I of the Gonstitution.
See, ‘e.g.; ‘Perez v.-United States, 402 US.
146, 91 'S.Ct. 1357, 28 L.Ed.2d -686.(1971);
-McCulloch v. Maryland, 4 Wheat. 318,: 4
L.Ed. 579 (1819). In other cases the-Court
;has.sought to determine, whether an Act of

_Congress mvades £he province of state 8Qv-
.ereignty . reserved by -the aTenth Amend-‘
»ment.CSSee. ‘e.g.,;30rcia. v, San, ,-giﬂégﬂto .

Metropohtan Transit Authority, 469, U.S.
-628,.105. 8.Ct. 1006,.88 L.Ed:2d 1016 {1985);

:Lane :County . v. Oregon. 7 Wall..71,.19
-L.Ed.~101 (1869). .7In’a case like this.one,
sinvolving the division of authority ‘between
federal-.and . :staté: governments, 1the .two

inquiries. are mirror images of.each other.

If a power is.delegated to Congress.in the .

Counstitution, -the.:Tenth Ameéndment-.ex--
presaly. disclaims ‘any reservation -of that’
power ‘'to the States; “if a power is an at-
tribute of state soverexgnty reserved by the
Tenth- Amendment, it is necessarily a pow-

‘er' the Constitution has not conferred on

Congress. - See United States v. Oregon, .

366 U.S. 643, 649, 81 S.Ct..1278, 1281, 6. -

L.Ed.2d 575 (1961); - Case v.. Bowles; 327
U.S. 92, 102, 66 5.Ct. 438, 443, 90 L.Ed, 552
(1946); - Oklahoma ex rel. Phillips v. Guy
F. Atkinson Co., 318 U.S. 508, 534, 61 5.Ct.
1050, 1063, 85 L.Ed. 1487 (1941).
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It is in this sense that t.he Tenth Amend-
. ment “states but a truism that-all is re-
tained which has not been surrendered.”
United States v. Darby, 312 U.S..100, 124,
61 S.Ct. 451,.462, 85.L.Ed.. 609 (1941). - As
Justice Story put it, “[t]his amendment is a
mere affirmation of what, upon any just
reasoning, is a necessary rule of interpret-
ing the constitution. Being an instrument
of limited and enumerated powers, it fol-
lows _irresistibly, that what is. not “con-
ferred, is withheld, and belongs to the st.ate
authorities.” 3 J. Shory, Commentanes on
the Constxtutlon of the. Umted States 752
(1833). This has been the Court’s congist-
ent understandmg' “The States unques-
tionably do retai[n] a. mg‘mﬁea.nt measure
of - sovereign, authority .., .to:the.-extent
that the Constitution has not divested:them
‘of “their- ongmal :powers and’ transferred
those powets.to the Federal .Government.”
Garcia- v San . Antonio - Metropolitan
Transit Authority, supra, 469 U.S., at 549,
106 S.Ct., at-1017 (lntema.l quotahon ma.rks
om]tted) . CrEreevy

- [2-4] Cong'ress exercises “its’ eonfemed

powers subject to-the hmmatlons -contained.

in- the Constitution. Thus, “for exa.mple,
‘unidér the Gommerce Clause Congress may
! -regulate pubhshers engaged in’ interstate
‘eommeme, but: Cong'ress is constrdined: in
the ‘exercise of -that power: by:the First
Amendment. :The Tenth Amendment like-

‘wise restrainsithe power:of: Congress;-but

this limit is not derived from:the text of .the
Tenth Amendment itself; which, as-we have
discussed, s essentially -a- tautology. ;. In-
stead, the Tenth Amendment confirms that
the power .of .the Federal:Government .is
subject to- limits- that - ‘may, in.a. .given in-
‘stance, reserve power to the States. The
Tenth Amendment thus directs us to deter-
mine, as in this case, whether an incident of

state sovereignty is protected by 8 hmxta-'

tion on an Article I power.

The - benefits of this federal" structure
have been extensively catalogued else-
where, see, e.g., Gregory v. Ashcroft, su-
pra, 501 US,, at —~——, 111 SCt, at
——~—— 115 L.Ed.2d 410; Merritt, The
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erahsm Evaluatmg the Founders D'eSlgn.
.54 U.Chi.L.Rev. 1484, 1491—1511 (1987), but
they need not concern us here. Our task

that federalism secured no advantag
anyone. It consists not of devising iir
preferred system of government, b
understanding and applying the frame:
As'et forth in the Constitution. “The

edStatesv Butler,29‘7US i, 63 56
,312 318 80 L.Ed. 477 (1936)

derta.kes achvmes today. that would have
‘been ummagmable to the Framers in two.
senses; first, because . the Framers would &
not have conceived that any governme
would conduet such activities; and seco
because the Framers would not have
lieved that the Federa! Government, frath_
than the States, would assume such respon-
,sibihbes . Yet the powers conferred up
the. Federa] Govemment by the. Consutn
:uon were phnsed in la.ng‘uage,,ﬁL B
enough to allow for the -expansion of the
;Federal Government’s role Among
.prowsxons of the . Constltuhon that have
been parucularly xmportant in this regard.
three concérn.us here. .
First, the- Oonstlmtmn alloeabes to,Con-

gress the power ‘[tlo regulate Commerce

. among the several States.”, Art. I, §:8
d.3 Interstate commerce was an estab-
.hshed feature of life in the late 18th centu

.. See, e.g., The Federalist No. 42,.p. 267
(C Rossiter ed. 1961) (“The defect of power
in the existing Canfederacy to regulate the
commerce between . its several .members
[has] been clearly pomted out by expen-
ence”). The volume .of interstate com-
merce and the range of commonly- accepted
objects of government regulation have,
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" _:however, expanded consxderably in the Iast
200 years, and the regulatory authority of

tCongress has expanded along- with them.,
-As interstate commerce has become ubiqui-
itous, activities once considered purely local
have come to have effects on the national

"+ economy, and have accordingly come within

the scope of Congress’' commerce power.
- \.See, e.9., Katzenbach v. McClung, 879 U.S.
294, 85 S.Ct. 877, 13 L.Ed.2d 290 (1964);

Wickard v. Filburn, 317 U.S. 111, 63 S.Ct.
:82, 87 L.Ed. 122 (1942).

'Second, the Constitution authorizes Con-
‘gress “to pay the Debts and provide for the
327 general Welfare of the United States.”
Art. I, § 8, ¢l. 1. As conventional notions
-of the proper objects of government spend-

‘Jjng have changed over the years, so has

" _the ability of Congress to “fix the terms on

&% ".which it shall disburse federal money to the
.. States." Pennhurst State School and
Hospital v. Halderman, 451 US. 1,17, 101 -

'S.Ct. 1531, 1539, 67 L.Ed.2d 694 (1981).
:Compare, eg., United States v..Butler,

. isupra, 297 U.S,, at 72-75, 56 S.Ct., at 822-

.323 (spending power -does . not- author_lze
'{Congress to-subsidize farmers), with South

-2 ,2793 97 L.Ed.Zd 171 f1987) (speﬂdmg pow-

er permits. Congress:to .condition. highway
funds . on . States”. adoption of.. minimum
«drinking age).- - While.the spending power
is-*subject to several general restrictions

;-arhculated in our-cases,” id., at 207,.107
. 8:Ct.;.at 2796, these restrictions . ]_;a_ve not
- been 80 severe as.to prevent the regulatory

'authonty .of Congress.from generally keep-
ing up with the growth of the federal bud-
get.

~The Court’s broad construcuon of Con-
g'ress power under the Commerce and
Spending Clauses has of course been guid-
‘ed, as it has with respect to Congress’
power generally, by the Constitution's Nec-
-essary and Proper Clause, which authorizes
Congress “[t}o make all Laws which shall
be necessary and proper for carrying into
Execution the foregoing Powers.” U.S.
Const,, Art. I, § 8, cl. 18. See, e.g., Legal
Tender Case (Juilliard v. Greenman), 110

U.S. 421, 449450, 4 S.Ct. 122, 131, 28 L.Ed
204 (1884); McCullock v. Maryland. 4
Wheat., at 411-42]1..

Finally, the Constitution provides that
“the Laws of the United States ... shall be -
the supreme Law of the Land .- any
Thing in the Constitution or Laws of any.
State to the Contrary notwithstanding.”
U.S. Const., Art. VI, cl. 2. As the Federal
Government's willingness to exercise pow-
er within the confines of the -Constitution
has grown, the authority of the States has
correspondingly -diminished to the. extent
that federal and state policies have conflict-
-ed.- See, e.g., ‘Shaw v. Delta Air Lines,
Inec., 463 U.S. 85, 103 S.Ct."2890, 77 L.Ed.2d
-490°.(1988).>*"We.-have -observed - that - the
Supremacy - Clause . gives .the: Federal
Government .“a :decidéd advantage in thie]

idelicate -balance” the Constitution strikes

between State and Federal power. Grego-
Y. Askcroﬁ, 501 U.S at —, 111.8.Ct,,

.at 2400,

~The. actual seog of t.he Federal Govern—
_ment’s authority with respect to the States

__l;gs__changgd Lover the years,: therefore, but

news the ggesﬁon-at issue-in. this. case. as

ione of ascertaining the limits of-the power

;dglggm_gp Federal -Government .un-
der t.he affirmative. provmons -of the Con-

.or . one :of -the core of

iBovereignty ‘retained by the States under

the Tenth::Amendment.: Either.way, we -
must determine ‘whether any of the three
.challenged provisions of the Low-Level Ra-
dioactive Waste Policy Amendments Act of
1985 oversteps.the boundary between fed-
eral and state authonty

B
[5] Petitioners do not contend that Con—
gress lacks the. power to regulate. the dis-
posal of low level radioactive waste. Space
in radioactive waste disposal sites is fre-

quently sold by residents of one State to
residents of another. Regulation of the
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resulting interstate market in waste dlspOS-
-al is therefore well within Congress' au-
thority under the Commerce Clause.. Cf.
Philadelphia v. New Jersey, 437 U.S. 6117,
621-623, 98 S.Ct. 2531, 2534-2535, 57
L.Ed.2d 475 (1978); Fort Gratiot Sanitary
Landfill, Inc. v. Michigan Dept. of Natu-
ral Resources, 504 US. —, —, 112
S.Ct. 2019, 2023, 119 L.Ed.2d 139 (1992).
Petitioners likewise do not dispute that un-
der the Supremacy Clause Congress could,
if it wished, preempt state radioactive
waste regulation. Petitioners contend only
that the Tenth Amendment limits the pow-
er of Congress to regulate in the way it has
chosen. Rather than addressing the prob-
lem-of waste disposal by.directly regulat-
ing- the generators and disposers of waste,
petitioners argue, Congress ‘has.impermis-

sibly du'ected the States to regulate in this

field.:

Most of our reeent cases mterpretmg the
Tenth Amendment have concerned the au-
thority of Congress to subject state.govern-
ments to generally applicable.laws..: The
‘Court’s jurisprudence in this area.has:trav-

‘cled. an unsteady. path.. See' Maryland.v.

Wirtz,. 392 US. 188, :885.Ct.":2017;.20

‘1.Ed.2d.1020 (1968): (state schools and hos-
‘pitals-ave subject to Fair.Labor. Standards
-Act);*National League. of Gities v.- Usery,
-426 U.S. 833,96 S.Ct.:2465,.49 L.Ed.2d:245
'(1976) (overruhng Wirtz) (state employers

are not subject-to~Fair:Labor?Standards

Act);--Garcia v.~San’ Antonio - Metropoli-
‘tan: Transit Authority,-469-U.5.2628,°105
-S.Ct. 1005, 83 L.Ed.24-1016(1985) (overrul-

ing National League of Cities) (state'em-
ployers are-once again ‘subject to Fair-La-

‘bor Standards’ Act). - See also New York v.
United States, 826 U.S. 572, 66 S.Ct." 810, -

90 L.Ed. 826 (1946);, Fry v. United States,
421 U.S. 642, 95 S.Ct. 1792, 44 L.Ed.2d 363
(1876); Transportation Union v. Long Is-
land R. Co., 455 U.S. 678, 102 S.Ct..1849,
71 L.Ed.2d 547 (1982); EEOC v. Wyoming,
460 U.S. 226, 103 S.Ct. 1054, 75 L.Ed.2d 18
(1988); South Carolina v. Baker, 485 U.S.
505, 108 8.Ct. 13855, 99 L.Ed.2d 5§92 (1988);
Gregory v. Asheroft, 501 US. —, 111
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face Mining ‘& Reclamation Assn., Inc,

'L.Ed.2d 1 (1981). -In ‘Hodel, the Court up-

‘not- “eommandeer" the States into reg'ulab-
"ing’. mining.:* ::The- Court found ‘that "“the’
‘States <are ‘not “compelled:to enforce, the’
:steep-slope standards, to expend ‘any state
‘funds, or to participate in the federal regu-
‘latory. program in any manner whatsoever.
If a'State does' not Wish to submit & pro--
‘posed  permanent program :that compliés
with the Act and implementing regulations,-
‘the full regulatory burden will be bome by

S.Ct. 2395, 115 L.Ed.2d 410 (1991). This:

- uphe
case presents no cccasion to apply or revis: ; .up

it the holdmgs of any of these cases, as thig - :;.%z
is.not a case in which Congress has subject- - j[the
ed a State to the same legislation applicable’ of 1€
to private parties. Cf. FERC v. Mississip tion
-pi, 456 US. 742, 7568-759, 102 S.Ct. 2126 has
2137, 72 ‘L.Ed.2d 632 (1982). " regu
This case instead concerns the circum< ente:
stances under which Congress may use the at T

States as implements of regulation; that is;
whether Congress may direct or otherwise
motivate, the States to regulate in & particy- (XN ~ -
lar field or a particular way. Our cases 288
have established a few .principles that 3
gmde our resolution of the issue, o
: 1. . oo 3
- “As ‘an initial ma.tter Congress may not’
sunply “commandee[r] the legislative pro- -
cesses of the States by directly eompellmg
them to enact and enforce a federal regula-
tory program.”: Hodel v.:Virginia Sur:

-452'U.S. 264, 288, 101 S.Ct. 2352, 2366, 69

held the Surface Mining Control and Recla-
‘mation Act of 1977 precisely because it did’

the Federal Government.":: Ibid. 818
The Court reached the same conclusxon' . iCour

- the'following 'year in FERC v. Mississippi, tion.
supra. At igsue in FERC was the Public Statx

Utility -Regulatory Policies- Act of 1978, 'a
federal: statute encouraging the States in'

various ways to develop programs to com- a(na
bat the Nation's energy crisis. -We ob- Pow«
‘served that- “this Court nevér has sanc- - of tt
tioned explicitly a federal.command to the ed +
States to promulgate-and enforce laws and upor.
regulations.” Id., 456 U.S,, at 761-762, 102 - gon,

Cou:

SCt., at 2189. As in Hodel, the Court -



) (1991). -

38 may use the’

lation; that 13'

submit a pro-
that complies’
g regulations,-
i 'be borne by
bd. - il
ne conclusion
as the Public’
ct 0f1978,a
the ‘States in'
rams to com-
sis, ‘We ob-
er has sanc-
mmand to the
irce laws and
761-762, 102
, the Court
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3 {Ibheld. the statute at issue because it did

not view the statute as such a command.

. The Court emphasized: “Titles I and III of
" [the Public Utility Regulatory Policies Act
of 1978 (PURPA) ] require only considera-

.tion of federal standards. And if a State
has po utilities commission, or simply stops

7 regulating in the field, it need not even

“entertain the federal proposals.” . 456 U.S,,
:at 764, 102 S.Ct, 2140 (emphasxs in origi-

- pal). . Because “[tlhere [wals nothing in
" PURPA ‘directly compelling’ the States to

'enact .a legislative program,” the statute

- was not inconsistent with the Constitution's
dms:on of authority between the Federal
:ﬁovernment and the States. Id., 456 U.S,,

~ gt 765, 102 S.Ct,, at 2141 (quoting Hodel v.

V'iymta Surface. Mining & Reclamation

.. Inc., supre, 452 U.S,, at 288, 101
S.Ct, ‘at 2366). See also Sauth ‘Carolina ».
Baker, supra, 485 US,, at 513 108 S.Ct.,

.at_1861 (noting -‘“the possibihty that . the
) l‘l‘enth Amendment might set some limits on
- Congress’- power to compel States to regu-
. late on behalf of federal interests”); Gar-

0. San Antonio-Metropolitan Tmnstt
\uthority, supra, 469 U.S at, 556 1Q5
§.Ct.,. at-3020. (same). . .7 ;.
T:These statements:in FERC and Hodel

- (were not innovations. -While Congress has
- substantial powers to_ .govern-the . Nation '
_;dmectly mclndmgma.reasofmhnmteeon—

cern to .the; States, - the Qghmtlog has

ey er been: understood to confer upon.Con-

:the ability -to uire the States -to

; govern according to Con, mstructions.” ¢
'.i,iS,e'e-.Coy' oyle o.,,OkL'_Em—uW 221 US, 559, 565, .
- 81 S.Ct. 688, 689, 55 L.Ed. 863 (1911). . The
{Court. has been explicit about this. distine-

tion.. “Both the States and the. United

: §intes existed before the Constitution.
' .The people, through that instrument, estab-

lished a more perfect union by substituting

' &-national government, acting, with ample

‘power, directly upon the citizens, instead
of the Confederate government, which act-

e with powers, greatly restricted, only

upon the States.” Lane County v. Ore-
gon, 7 Wall,, at 76 (emphasis added). The
Court has made the same point with more

rhetorical flourish, although perhaps with
less precision, on a number of occasions.
In Chief Justice Chase's much-quoted

- words, “the preservation of the States, and

the maintenance of their governments, are
as much within the design and care of the
Constitution as the preservation of the Un-
ion and the maintenance of the National
government. The Constitution, in all 'its
provisions, looks to an indestructible Union,
composed of.indestructible States.” Texas
v. White, T Wall. 700, 725, 19 L.Ed. 227
(1869). See also Metcalf & Eddy v. Mitch-
ell, 269 U.S, 514, 528, 46 S.Ct. 172, 174, 70
.L.Ed. 384 (1926) (“neither government may
destroy the other nor curtail in any sub-
sta.ntzal manner the exercise of its pow-
ers"); Tafflin v. Levitt, 493 US. 455, 458,
110'S.Ct. 792, 795, 107 L.Ed.2d 887 (1990)
(“under our federal system, the States pos-
sess’ soverelgnty concurrent with that of
‘the Federal Government”);, Gregory .
Ashcroﬁ, 501 US,, at —, 111 S.Ct, at
2401 (“the States retain substantial sover-
‘eign™ powers under our constitutional
scheme, powers with which Congress does
'_'not readily mterfere") o
" Indeed,. the quesuon whether the Consu-
'tntmn should permit Congress to employ
.state govemments ‘as reg-ulatory agencxes
m a t.optc ©of lively ‘debate among the .
Framers Under the Articles of Confedera-
t:onl Cong'ress lacked the ‘Authority in ‘most
‘respects to govern the “people directly.  In
‘practice, Congresé “could not directly tax
or_legislate upon’ mdxvxduals, it"had no
exphcxt 'leglslat:ve .0r ‘governmental’ pow-
.er .to' make binding ‘‘law’ enforceable ‘as
L Amar, Of Soverelgnty and Federal-
lxsm, 96 Yale LJ. 1425 1447 (1987)." ‘

The madequacy of ' this governmental
su'ucture was responsible in part for the
.Constitutional Convention..  Alexander
_Ham:lton observed: “The great and radical
vice in the construction of the existing Con- .
federation is in the principle of LEGISLA--
TION for STATES or GOVERNMENTS; in
their CORPORATE or COLLECTIVE CA-
PACITIES, and as contra-distinguished
from the INDIVIDUALS of whom they -
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consist.” The Federalist No.-15, p- 108 (C.
Rossiter ed. 1961). As Hamilton saw it,
“we must resolve to incorporate into our
plan those ingredients which may be con-
sidered as forming the characteristic differ-

ence between a league and a government;

we must extend the authority of the Union
‘to the persons of the citizens—the only
proper objects of government.” Id., at 109,
The new National Government “must carry
its agency to the persons of the citizens. It
must stand in need of no intermediate leg-
islations.... The government of the Un-
ion, like that of each State, must be able to
address itself immediately to the hopes and
fears of individuals.”  Jd.,, No. 16, P 116.

. The Convention generated a great ‘num-
ber of proposals for tthe_structure of the
new Government, but two qmck]y took cen-
ter stage. Under the Virginia_ Plan, as
first introduced by Edmund Randolph Con-
gress would exercise legislative authonty
directly upon individuals, without employ-
ing the States as mtermedlanes. R |
‘Records of the Federal Convention of 1787,
p- 21 (M. Farrand ed.. 1911) . Under -the
New Jersey Plan, as first introduced by
" 'William Paterson, Congress would eontmue
.to requlre the approval of the Stxtea before
:leg'lslahng, as it has under the Arﬁcles of
Gunfederatlon. 1 id, 243—244 These two
plans underwent ‘'various rev:snons as the
Convenhon progressed, but they remamed
the two primary options d:scussed by the
delegates. One’ frequently expneued ob—

jection to the New Jérsey Plan was' that it -
mxght require the Federal Government to‘

coerce the States into unplementmg legmh-
tion, As Randolph explamed the distine-
tion, ‘[tThe true question is whether we
shall adhere to the federal plan [t.e, the
New Jersey Plan], or introduce thé national
‘plan. The insufficiency of the former has
‘been fully displayed.... There are hit
two modes, by which the end of a Gen{eral]
Gov{ernment] can be attained: the 1stis by
coercion as proposed by Mr. Platerson's]
plan[, the 2nd] by real legislation as
prop[osed] by the other plan. Coercion [is]
impracticable, expensive, cruel to individ-

litical capacity
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uals.... -We must resort therefore to
national Legislation over individuals.” 13
1d., at 255-256 (emphasis in original). - M:
ison echoed this view: “The practicability:
of making laws, with coercive - sanctions,
for the States as political bodies, had been
exploded on all hands.” 2 id.,at 9., .-
‘Under one preliminary draft of what:
would become the New Jersey Plan, ‘state’

govemments would occupy a position rela’ 3

tive to Congress similar to that conterh-
plated by the ‘Act at issue in this case:

“[TThe laws of the United States ought:’4s’
far as may be consistent with the commgn’
‘interests ‘of the Union, to be carried mto'
éxecution by the judiciary’-and executwe;
offieers of the’ respect:ve states,” wherem:
t.he eXecution ‘thereof is ‘required.”” 3 id,’
‘at 616. This"idea" apparently never ‘evén
progressed 80 far as'to be debated by the
.delegates, as conbemporary accounts of the
Conventlon do not mention-any such discus-
‘gion.” The delégates” many descnptxons'of
‘the” Virginia ‘and-New Jersey Plans" apeek
only in general-terms about whether Con-

‘gress was to derive its authority: from the
‘people ‘or from ‘the ‘States;. and whether'it

-was to issue directives to individuals: or to

iStates. . See:1:4d., -at 260280, .. ..o 77

~In ‘the*end; the" Convention" opted fora

“Constitution in which' Cong'ress would exer ..
“vigerits’ leglslatwe authority ‘directly - over
'mdmduals rather than over States; for'a

vanety of reasons, it rejected the’ New Jer-

-8ey’ ‘Plan in' favor .of the Vu'gmm Plan. "
-id; at 818;' This choice 'was 'made clear- to
-the subsequent state ratifying conventions.

Oliver.Ellsworth; a member of the Connect-
icut ‘delegation 'in- Philadelphia, - explained

-the distinction to - his - State’s convention:

“This ' ‘Constitution ddes not~ attempt - to
coerce sovereign bodies, states, in. their po-
-But this legal coercion
singles out the ... individual.” - 2 J, Elliot, -
Debates on the’ Federa] Constitution' 197
(2d ed: 1863). Charles Pincknéy, another
delegate at the Constitutional Convention,
emphasized to the South Carolina House of
Representatives that in Philadelphia “the
necessity of having a government whith




should at once operate upon the people, and
pot upon the states, was conceived to be
© indispensable by every delegation present.”
s 4 id, at 256. Rufus King, one of Massa-

" chusetts’ -delegates, returned home to sup-
. port ratification by recalling the Common-

wealth’s unhappy experience under the Ar-
" teles of Confederation and arguing:
#Laws, to be effective, therefore, must not
" be laid on states, but upon individuals.” 2
- 4d, at 56. At New York’s convention,
- Hamilton (another delegate in Philadelphia)
exclaimed: “But can we believe that one
state will ever suffer itself to be used as an
"instrument of coercion? The thing is a
;>  dream; it is: impossible. Then we are
- brought to this dilemma—either a federal

ierefore tg.
widuals.”

the common i
carried lnto ,_,,
d executive 5

es,” Wherein 18§ _ stending -army is to enforce the requisi-
ed.” 8 id, b ' tions, or the federal treasury is left without
never ‘even B supplies, and the government without. sup-
ated by the 3 port. ‘What, sir, is the cure for this great
ounts of the "33 evil! Nothing, but to enable the national
such diseus- 18 ‘Jaws to operate on individuals, in the same

icriptions-of .73 manner as those of the states do.” 2 id,,
Plans'spea.}c . at-233.- At North Carolina’s convention,
hether Con- ‘3 Samuel Spencer recognized that “all -the
ty from the laws of the Confederation were binding on

whethgr it
iduals. or to

- the:states in their political capacities, ....
but :now : the “thing - is "entirely different.
The laws ‘of -Congress will be bmdmg on
mdmduals” -4.1d., at 153. . +

would exer-

rectly over . 'kovernment, therefore, the Framers explic-
ates; for_a . L 1ﬂy ‘chose a Constitution that confers upon
J.E‘N ew Jer- - Congress the power ‘to regulate individuals,

ia Plan.".1 SR . not-States.  As wé have seen, the Court
de clea_.rf_b‘lo ‘ P hag consistently respected this choice. We.
onventiots. - have always understood that even where
e Connect- . Congress has ‘the authonty under-the Con-
. explained . 'y Stitution to pass laws requiring or prohibit-
*onvention: 3 ing ¢ertain acts, it lacks the power directly
ittempt -to to compel the States to require or prohibit
n their po- those acts, - E.g., FERC v. Mississippi, 456
al coercion

21 e - US, at 762-766, 102 S.CL, at 2138-2141;
2 ;4;}; S8 . Hodel v. Virginia Surfoce Mining & Rec-
ution , lamation Assn., Inc., 452 U.S., at 288-289,

¥ a"°§‘e’ 101 S.Ct.,, at 2366; Lane County v. Ore-
onvention, gon, T Wall,, at 76. The allocation of pow-
+ House of

er contained in the Commerce Clause, for

Iphia “the "example, authorizes Congress to regulate

ent which

NEW YORK v. US.
Cite as 112 $.CL. 2408 (1992)
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interstate commerce directly;_it does not
authorize Congress to regulate state

[6] n providing for a ‘stronger central :

governments’ regulation of interstate com-
merce. o o

2

{71 This is not to say that Congress
lacks the ability to encourage a State to
regulate in a particular way, or-that Con-
gress may .not hold out incentives to the
States as a method of influencing a State's
policy choices. Qur cases have identified a
variety of methods, short of outright coer
cion, by which Congress may urge a State
to adopt a legislative program consistent
with federal interests. : Two of these met.h-
ods are of- pa.rttcula.r relevance here.

[8,9) First, u.nder Congress spendmg

power, “Congress may attach conditions on

the receipt of. federal funds,” »" South Da-
kota v. Dole, 483 US., at206 107 S.Ct., at
2795.. Such eondxtmns must (among other
reqmrement.s) bear some relatlonshlp to the
purpose - of the federa,l spendmg, id,, at
207-208, and n. 8,107 S.Ct., at 2796, and n.
3; ot.herwwe, ‘of course, the 1 spendmg pow-
er could render acadernic the Constitution's
other grants and hmlt.s of, federal authon-
ty. Where the recipient of federa] fands is
a State, as is not ‘uriusual today, the: ‘condi-
uons ‘attached to ‘the _funds’ by . Congress
may mﬂuence a State’s’ legmlntwe choiées.
See Kaden Pohtles, Monéy, and State Sov-
ereignty: 'The . Judicial ' Role. 79. Cor
lum.L.Rev 847 874—881 (1979) .Dole was -
oone such case: The’ Court. found 16 ‘consti- -
tutional ﬂaw in'a federal statute dnrectmg B
the Secretary qf Transportauon tn mthhold'
federal }ughway funds from States fa.ilmg
to adopt Congmess choice of & .minimum
dnnkmg age.’ 'Similar examples “abound.
See, e.g., Fullilove v. Klutznick, 448.U.S.

448, 478480, 100 S.Ct. 2758, 2775, 65
L.Ed.2d 902 (1980); Massackusetis-v: Unit--
ed States, 435 U.S. 444, 4614462, 98 S.Ct.-
1153, 1164, 55 L.Ed.2d 403 (1978); 'Lau v
Nichols,- 414 U.S. 563, 568-569, 94 S.Ct.
786, 789, 39 L.Ed.2d 1 (1974); Oklahoma v.

Civil Service Comm'n, 330 US. 127, 142-
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144, 67 S.Ct. 544, 553-554,.91 L.Ed. ‘794
(1947).

Second, where Congress has the _ai_itho;i—
ty to regulate private activity undér the
Commerce Clause, we have recognized Con-
gress' power to offer States the choice of
regulating that activity according to feder-
al standards or having state law pre-empt-
ed by federal regulation. . Hodel v. Virgi-
nia Surface Mining & Reclamation Assn.,
Inc., supra, 452 U.S, at 288, 101 S8.Ct., at
2366. . See also FERC v. Mississippi, su-
pra, 456 US., at 764-765, 102 S.Ct, at
2140. This arrangement, which has been
termed “a program of cooperative federal-
ism," Hodel, supre, 452 U.S., at. 289, 101
S.Ct, at 2366, is replicated in numerous
federal statutory schemes. These include
the Clean Water Act, 86" Stat. 816 as
amended, 33 US.C. § 1251 et seq., see Ar
kansas v. Oklakoma, 503 U.S. =, —
112 S.Ct. 1046, 1054, 117 L.Ed.2d 239 (1992)
(Clean Water Act “anhcxpates a partner-

ship between the States and the Federal .

Government, animated by a shared objec-
tive”); 'the Occupational Safety and Health

Act of 1970, 84 Stat. 1590, 29USC § 651

et seq, see Gade v Nat:onal Sohd'Waates

112°S.Ct. 2874, 'L L.Ed.zd-—

(1992), ‘the Resonree Conservatnon and "Re- )

covery Act of 1976, 90 Stat. 2796 as
amended, 42 Us.c. §6901 et seq, sée
United States Dept.. of Energy v, Ohio,

503 US. ~——, —, 112 S.Ct. 1627, '1632,

118 LEd.2d 255 (1992); -and thé Aliska
National Interest Lands Conservatlon Acf,
94 Stat. 2374, 16 US.C. § 3101 et seq,
Kenaitze Indian Tribe . Alaaka., ‘860 F2d
- 312, 314 (CA9 1988), cert. demed, 491 USs.
905 109 S.Ct. 3187, 105 L.Ed.Zd 695 (1989)

" By ‘either of these two met.hods ‘as by
any other permissible method of encourag-

ing a State to conform to federal policy

,choices, the residents of the.State retain
the ultimate decision as to whether or not
the State will comply. If a State's citizens
view federal policy as sufficiently contrary
to local interests, they may elect to decline
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a-federal grant. : If state residents woy
prefer their government to devote its atten %
tion.and resources to problems .other thay
those deemed important by Congress, the
may choose to have the Federal Govery:
ment rather than the State bear the -ex
pense of a‘federally mandated regulato;
program, and-they may continue to suppl,
ment that program to the extent statela

is not preempted. Where Congress encour.
ages state regulation rather than compe
ling it, state. governments remain respo,
sive. to the local electorate’s preferences;:
state -officials. ‘remain aeeountable to ‘the’;
people. -

By oontrast, where the Federal Govem
ment compels States to regulate, the aé:
countability of both state and federal offi
cials is diminished. -If the citizens of ‘New
York, for example,do- not' consider tha
making provision for-the disposal of radi
active waste is'in their best interest, they
may eléct state ‘officials who share their
view. That view can always be preempted -
under- the Supremacy Clause if it is: -COD
trary to the national view, but in such-a :
cage it is ‘the Federal Government that -
makes the decision in full .view. of the.pub:

lic; and it will be. federal ‘officials that suf-
fer:the consequences -if :the ‘decision.turiis

out to be. detrimental or unpopular,-But

where the Federal Government Jdirects, the.

States to.fegulate, it.may be;state officials'

. who wﬂl bea.r the brunt of pubhc dxsapprdv-

al, whi.le the federal ofﬁaals who, demed

.,'the regulatory. Program may remain insg:
lated .from the. electoral ramxficauons of
- their. decision.” Awounmbihty is .thus d;-
minished , when, due; to federal eoemon,
- elected state. offiaals ca.nnot regulate in

accordance . mth ‘the . views, of the - loca]
electorate in matters,. not- pre-empted by
federal regulauon See Merritt, 88 Co-
lum.L.Rev at 61—62 La. Pierre, Pohtlcal
Aocountablhty in' the National Pohtlcal

" Process—The. Altematlve to. JlldlCla] Re-:

view of Federalism Issues ‘80 Nw.U.L.Rev.

577, 639-665.(1985).

With these principles i in m:nd, we turn to
the three challenged provisions of the. Low-"

i LT .

L ot
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{Level - Radioactive Waste Policy Amend-

52} ,ments Act of 1985.

. J._.;‘:"[lol The parties in this case advance

‘two quite different views of the Act. As
:petitioners- see it, the Act imposes a re-
.quirement directly upon the States that
‘they - regulate in the field of radioactive
‘waste disposal in order to meet Congress’
mandate that “[eJach State shall be respon-
‘gible-for providing ... for the disposal of
.. +. low-level radioactive waste.” 42 U.S.C.
§ 2021¢(a}(1XA). Petitioners understand
this- provision as a direct command from
"Congress,  enforceable independent of the
‘three: sets of incentives provided by the

75 “Act.  Respondents, on the other-hand, read

‘this’ provision together with the incentives,
“and see the Act as affording the States
‘three sets of choices. .-According to respon-
‘dents, the.Act permits a State to choose

Lt ‘first between regulating pursuant to feder-
-al standards and losing the right to a share

of the Secretary of Energy's escrow ac
count; ‘to choose second between regulat-

. -ing pursuant to federal standards and pro-

.gressively losing access to disposal sites in

Y

5+ other:States; : and to choose third between

‘regulating pursuant to ‘federal standards
‘and’taking . title to the waste “generated
within:the State.: Respondents thus -inter-
pret § 2021c(a)(1¥A), despite.the.statute's

quse.of the word “shall,” to provide no more
‘than:an option which a State may elect or
‘eschew. - . -

# The ‘Act could plausibly be undersbood
eltherasams.ndaﬁeeoregulateorasa
series of  incentives. Under petitioners’
view, however, § 2021c{a)}(1{A) of the Act
would clearly “commandeefr] the Jegisla:
tivé ‘processes of the States by directly
compelling them to enact-and enforce a
federal regulatory program.” Hodel v.
Virginia Surface Mining & Reclamation
Asgn., Inc., 452 U.S.,, at 288, 101 S.Ct, at
2366. We must reject this interpretation of
the provision for two reasons. First, such
an outcome would, to say the least, “upset
the usual constitutional balance of federal

and state powers.” - Gregory v. Ashcrofi,
501 U.S., at ——, 111 S.Ct., at 2401.. “[I]t
is incumbent upon the federal courts to be
certain of Congress’ intent- before finding
that .federal ‘law overrides this . balance,”
ibid. (internal quotation marks . omitted),
but the Act’s amenability to anequally
plausible alternative construction .prevents
us from possessing such- certainty. Sec-
ond, “where an.otherwise acceptable con-
struction of a statute would raise serious
constitutional problems, the Court will con-
strue -the statute to avoid such problems
unless such construction is plainly contrary
to the intent of Congress.” Edward J.
DeBartolo -Corp. v. Florida Gulf Coast
Building & Construction Trades Council,
485 U.S. 568, 576, 108 S. Ct. 1392,.1397, 99
L.Ed.2d 645 (1988). .This rule of statutory
construction pushes us away from petition-
ers'; understanding of..§ 2021c(a}{1}A). of
the Act, under which it compels the States
to regulate aceordmg to Oongress' in'strue-
tions.

We therefore- dechne pehtzoners - invita-
tion tG construe § 2021c(a)(1)(A). alone and
in molahon, as a command to the States
independent. of the remainder -of the Act.
Construed as:a-whole, the Act, comprises
three sets of “incentives” for the States to
provide for the disposal of low.level radio- :
active waste generated' within:.their. bor

B ders - We eonmder each in mrn.d.;",.lf-_:‘-

. .. '.'-'A',:-',.. B
* The’ first set of mcenhves works in three
steps. . First,” Congress ‘has a.uthonzed
States w:th ‘disposal sites to mpose a sur-
charge on radioactive’ waste received from .
other States. Seeond, the Setretary of En-
ergy “collects a porhon of this surcharge
and places the money in an escrow account.
Third, States achlevmg ‘a series of mile-
stones recewe port.lons of thls fund.

{11 The first of these steps is'an unex-
ceptionable exercise.of Congress' power.to .
authorize the States to -burden interstate
commerce. While the Commerce. Clause
has long been understood to limit the .
States' ability to discriminate against inter-
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state 'commerce, see, eg.,  Wyoming »
Oklahoma, 502 U.S., —, ——, 112 5.Ct.
789,:800,.117 L.Ed.2d 1 (1992); Cooley v.
Board of Wardens of Port of Philadel-
phia, 12 How. 299, 13 L.Ed. 996 (1851), that
limit may be lifted, as it has been here, by
an expression of the “unambiguous intent™
of Congress. . Wyoming, supra, 502 US,,
at ——, 112 S.Ct,, at 802; Prudential Ins.
Co..v. Benjamin, 328 U.S. 408, 427-431, 66
S.Ct. 1142,.1153-1156, 90 L.Ed. 1342 (1946).
Whether or not the States would be permit-
ted to burden the interstate transport of
low level radioactive waste in the absence
of Congress’ approval, the States.can clear-
ly do so with Congress’ approval, which is
what the Act gives them. - v

- The second step, the Secretary’s collec-
tion of a percentage of the surcharge, isino
more -than a-federal tax on' interstate com-
merce, which petitioners do not claim to be
an invalid exercise of either Congress’' com-
merce or taxing power. Cf, United States
v. Sanchez, 8340 U.S. 42, 4445, 71 S.Ct.
108,110, 95 L.Ed. 47 (1950); Steward Ma-
chine Co. v. Davis, 301 U.S. 548, 581—583
5780t.883 -888-889, 81 LEd 1279 (1937).

- (12} The third step is-a conditional exer-
cise iof -Congress’ “authority . under - the
Spendmg Clause; Congress has placed-con-
ditions—the - :achievement of ' the ‘mile-
stones——on :ithe receipt - of .federal funds.
Petitioners-do mot:contend .that .Congress
has exceeded its authority in any of the
four respects our cases have identified
See. generally Sauth Dakota v. Dole, 483
U.S., at, 207-208, 107 S.Ct., at 2796." The.
expendlbu.re is for the general welfare, Hel-
véring v. Davis, 301 U.S. 619, 640-641, 57
S.Ct 904 908, 81 L.Ed. 1307 (1937), ‘the
States are requn-ed to use the money they
receive for. the purpose of assuring ‘the
safe dxsposal of radioactive waste. 42
US.C..§ 2021e(d)(2)(E) The conditions im-
posed are unambiguous, Pennhurst State
School -and Hospital v.. Halderman, 451
US., at ‘17, ‘101 S.Ct., at 1540; the Act
informs the States exactly what they must
" do and by when they must do it in order to
obtain a share of the escrow account. The
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conditions imposed are reasonably relas

to the purpose of the expenditure, Massq.:
chusetts v, United States, 435 U.S,, at 461‘2
98 8.Ct., at 1164; both the condxtxons and
the payments embody Congress’ efforts to
address the pressing problem of radioactive
waste disposal.- Finally, petitioners do not
claim -that the conditions imposed by the
Act violate any independent constitutional
prohibition: - Lawrence County v. Lead- %
Deadwood School Dist., 469 U.S. 256, 269, -
270, 105 8.Ct. 695, 702-703, 83 L.Ed.ﬁd 635
(1985).

Petitioners contend nevertheless that the
Jorm of these expenditures removes them -
from the scope of Congress’ spending pow-
er. “Petitioners emphasize the :Act's :
struction to-the Secretary ‘of : Energy-to
“deposit all funds received in-a special es:
crow’ account. 'The funds. so ' deposited
shall not be the property ‘of the United
States” 42 U.S.C. § 2021e(dX2)A). Peti:
tioners ‘argue that. because the-money' cok
lected and redisbursed to the States is. kept
in-an account :separate from the general -
treasury, because the:Secretary holds the
-funds only as a trustee, and. because the.
States:themselves are largely able to.con-
trol whether they will pay. into- the: escraw
account. or.receive a share,-the Act in.no
manner- ¢alls. far the spending -of federal
funds.” ‘Reply Bnef for Peuuoner State of
New ..York 6. R T S SR IA B

" The Constltuhon s-grant to Cong'ress of
the’ authonty to““pay -the Debts’ and-pro-
vide for the-... general Welfare” has ‘nev-
er, however; ‘been  thought to mandate a -

)"'

‘particular. form -of accounting. A -great

deal of federal spendmg comes- from segre-
gated trust funds collected and spent for:a.
particular purpose.. -See, eg., 23 US.C.
§ 118 (Highway: Trust Fund); 42 US.C.
§ 401(a) (Federal Old-Age and Survivors
Insurance Trust Fund); 42 U.S.C. § 401(b)
(Federal Disability Insurance Trust Fund);
42 US.C. § 1895t (Federal Supplementary
Medical Insurance ~Trust . Fund). ~The
Spending Clause has never been construed
to deprive Congress of the power to struc-
ture federal spending in this manner. -Peti-




4 voners argument regarding the States’
3% ghility to determine the escrow account’s
- income and disbursements ignores the fact
" that Congress specifically provided the
" States . with this ability as a method of
enoou_ragmg the States to regulate accord-

to the federal plan. That the States
. are able to choose whether they will receive
 federal funds does not make the resulting
e_xpendltures any less federal; indeed, the
1oeatlon of such choice in the States i is an
inherent element in any conditional exer-
cise of Congress’ spending power. .

“The Act's firat set of incentives, in which

moves th
ending poil: Congress ‘has conditioned ‘grants to the
e Acts i - States upon the States’ attainment of a

. serm of milestories, is thus well within the

Energy-t;
N spe;ge: thorlty of Congress under the Commerce
o depositad and Spending Clauses. 'Because the first

%, #et of incentives is-supported by affirma-
: tzve conshtunonal grants of power to Con-

money-.col
ates is kept
the general .

able u;e;h: _"' [13] In the- second set of mcentlves,
the: escrow "Cotigress has authorized States and region-

‘coripacts with disposal sites gradually to
ficrease the cost of access to the sites, and
’then o deny access’ ‘altogether, to radibac-
hve waste generated in ‘States that do not

lation, this provision would be within the
power of Congress to authorize the States
t0” discrimingte - against : interstate “com-
_merce, - See ‘Northeast- Bancorp, Inc. v.
Board of Governors, Fed. Reserve System,

;:e";:gf 472.U.8. 169,-174-175, 105 S.Ct. 2545, 2554,
93 US, ‘(; 86 LEd.2d 112 (1985). : Where federal reg-

42 USC ulation - of - private activity .is..within the

S R scope-of the Commerce:Clause, we have

,,, ur;-_wors - recognized the ability of Congress to offer
V- § OI(b? states the choice of regulating that activity
‘;St Fund); according to federal standards or having
)gmenta.ry state law pre-empted by federal regulation.
nd). - The See Hodel v. Virginia Surface Mining &
construed Reclamation Association, 452 U.S., at 288,
;:0 Sg“t;“ 101 S.Ct., at 2366; FERC v. Mississipps,
r. re 456 U.S,, at T64-765, 102 S.Ct., at 2140.

NEW YORK v. US..
Cite as 112 §.Ct. 2408 (1992)

* iieét fedéral deadlines:: As a simple regu- -
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This is the choice presented to nonsited
States by the -Act’s second set of incen-
tives: States may either regulate the dis-
posal of radioactive waste according to fed-
eral standards by attaining local or region-
al self-sufficiency, or their residents who
produce radioactivé waste will be subject to
federil regulation authorizing sited States
and regions to deny secess to their disposal
sites. The affected States are not com-
pelied by Congress to regulate, because
any burden caused by a State’s refusal to
regulate will fall on those who generate
waste and find no outlet for its disposal,
rather than on the State as a sovereign. A
State whose citizens do not wish it to attain
the Act's’ milestones may devote its atten-
tion and its resouroes to issues its citizens
deem more worthy;. ‘the choice remains at
all times .with the residents of.the .State,
not with Congress. . .The State need not
expend any funds, or participate in any
federal program, if local residents do not
view such expenditures or partlclpahon a8
worthwhile.  Cf. Hodel, supra, 452 U.S,, at
288,101 S.Ct., at 2366. Nor must the State
abandon the. field if it does not accede to
fedeml dxrect:on, the State may contititte
to regulat.e t.he generat:on and dlsposal ‘of
radloachve waste in any manner lts cmzens
see fit.

The Act's second set of meentlves thus .
represents a. eondmonal exercise. of Con- -
gress’ commerce power, along t.he lmes of
those we-have held to.be within Congress
authority. As a result, the second set.of
incentives does .not. mtrude on: the gover-
eignty reserved to the Stntes by the Tent.hj_
A.mendment. : et

: . C. . .

- [14] The take title provision is of a dif-
ferent character.- ‘This third so-called “in-
centive” offers States, as an alternative to
regulating pursuant to Congress’ direction,
the option of taking title to and possession
of the low level radicactive waste generat-
ed within their borders and becoming liable '
for all damages waste generators suffer as
a result of the States’ failure to do so
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promptly, In this provision, Congress has
crossed the line dlstxngmshmg encourage-
ment from coercion,

[15] ‘We must initially reject respon-
dents’ suggestion that, ‘because the take

title provision will not take effect untﬂ.

Ja.nuary 1, 1996 petitioners’ challenge
thereto i lS unnpe Tt takes many years to
develop a new disposal site. All parties
agree that New York must take action now
in order to avoid the take title provision's
consequences, and no party suggests that
the State's waste generators will have
ceased producmg waste by 1996. The is-
- sue is thus ripe for review. ' Cf. Pacific

Gas & Eléc. Co. v. State Energy Resources
Conservation and Developmeut Comm'n,
461 U.S."190, 201, 103 S.Ct. 1718, 1721, 75
L.Ed.2d 752 (1983); Regional Rail Reorga-
mzatzon Act Cases, 419 U 8. 102, ‘144-145,
95 SCL 335, 359, 42 L.Ed2d 320 (1974)

_ The take title pro\nsmn offers st:abe
govemments a “cho:oe" of elther accepting
owuershxp of waste or regulabng according

to .the instructions of .Congress. Respon--

dents do ‘not cla:m that the Consutuhon
would authonze Congress to xmpose elther
optlon as a freesta.ndmg reqmrement. “On
oqe hand, ‘the’ Conshtuuon would ot per-
nit Cong'ress slmply to transfer radloact:ve
waste from generators to state govem—

ments. " Sucha“forced- transfer, gtatiding -

'alone, would* in’ * prineiple * be ‘nodifferent
than ‘a’ congresswnally “compelled’ subsidy
from"“staté’ governments ' to " rddioactive
waste producers. The same'is trie of the
provision ‘requiring the States' to ‘become
liable for the generators ‘damages. Stand-
ing alone, this provision would be indistin-
guishable from an Act of Congress direct-
ing the States to-assume the liabilities of
certain state residents.- Either type of fed-
eral action would -“commandeer” ' state
governments inté the service of federal
regulatory purposes, and would for this
reason be inconsistent with the Constitu-
tion’s division of authority between federal
and state governments. On the other
hand, the second alternative held out to
state governments—regulating pursuant to
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Conpress’  direction—would, e
alone, pregent a s:m le comma d :

tiv

acted by Conpress.: As we have see
Constitution does not empower GCongress tg i}
subject -state govemments to thls type of ¥
dnstruction.. - o
Because an instruction to state gov

ments to take title to waste, standing 238
alone, would be beyond the authority:
Congress, and' because ' a-direct order o
regulate, standing alone, would also be bé
yond the authority -of Congress, it follows
that. Congress lacks the power to offer the
States a choice between the two. Unlik
the first two sets of incentives, the take-
title incentive does not represent the oon
tional exercise of any congressional poyv_e_g
enumerated. in' the Constitution.. .In this
provision, Congress has not held out the
threat of exercising its spendmg power or
its, commerce , power; ...it_hag instead held
out the threat, should the States not _regu-
late according to one federal instruction, of
simply forcing the States to submit to an-
other federal “jnstruction. A choice be-
tween two unconstitutionally coercive regu-
latory techniques is no-choice at all. .. Either
‘way; “the;Act commandeers-the. Jegislative
processes of - the, States by directly..compel- -
ling them to enact: and enforce a federal
regulatory: pmgram," Hodel.-v., V’rymw ;
Surface: Mining &.. Reclamatwn Assn,
Inc., supra; 452 US., at 288, 101 8:Ct,-at -
2366, :an’ outcome. that has.never-been.un-
.derstood to.lie w:thm the, -authority, , con-_:
“ferred upon. Congréss.by. the Constitution

~-Respondénts’ emphasme ‘the-latitude- giv-
én- to..the' States"to implement Congress’ '
plan. - The ‘Act enablés the States to regu- 4
late pursuant to Congress' ‘instructions:in
any number of different ways. ‘States may
avoid taking title by contracting with sited
régional compacts, by building a ‘disposal
site alone or:as part of a’compdct, or by
permitting privaté parties to build'a dispos-
‘al site. States that host sites. may employ
a wide range of designs and disposal meth-
ods, subject only to broad federal reguis-
tory limits. This line-of reasoning, how-
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© Yever,. .only underscores the critical alterna-
" ‘tive & State lacks: A State may not decline
. ‘to~administer the federal program. No
" “jpatter--which path the State chooses, it
'must' follow the direction of Congress.

'I‘he take title provision appears to be

d which offers a sta

yiews the take title provision as lying out-
gide 'Congress’ ‘enumerated powers, or as

infringing upon the core of state sovereign-
'ty ‘reserved by the Tenth-Amendment, the

provision-is inconsistent ‘with the federal
structure: of our Government estabhshed

by ‘the Constltutmn.

Respondents ralse a number of objee-

. ons ‘to this understandmg of the limits of
Congress power.

% a':l‘.he‘ Unlted States proposes three alter-
4 native views of the constitutional line sepa-
‘tating state ‘and federal-authority. . While

‘each:view concedes.that Congress gereral-

iy ' may. not -compel .state :governments to
“regulate pursuant to federal direction, each
purports.to: find a-limited domain- in which
‘guch’ ooemon xs pemntted by the Constltu- .
ton....

_'_:‘[16] First, ‘fhe Umted’S\;es argues
that the” Cbnsntuhon prohibluon of con-
g'ressxonal dxrectxves 1o state govemment.s

;. -ean be’ overeome where the federal interest

is” sufficiently - lmportnnt to justify state
submmsnon. This a.rgument contains a ker
nel of truth: In determining whether the
Tenth Amendment limits the ability of Con-
gress to subject state governments to gen-
erally applicable laws, the Court kas in
some cases stated that it will evaluate the
strength of federal interests in light of the
degree to which such laws would prevent
the State from functioning as a sovereign;
that is, the extent to which such generally
applicable laws would -impede a state

NEW YORK v. US. 2429
Clite as 112 S.Ct. 2408 (1992)

government's responsibility to -represent
and be accountable to the ‘citizens of the
State. See, e.g., EEOC v. Wyoming, 460
U.S., at 242, n. 17, 103°S.Ct., at 1063, n. 17;
Transportation Union v.-Long Island K.
Co., 455 U.S., at 684, n. 9, 102 S.Ct., at
1854; National League of Cities v. Usery,
426 US,, at 853, 96 S.Ct, at 2475. . The

m________t@_mmmnt-m. "
N igngon other than that of implementing leg- Court has more recently departed from this
jslation enacted by Conggés Whether one

approach. See, eg, -South Carolina »
Baker, 485 U.S,, at 512-518, 108 S.Ct., at
1361; Garcia v. San Antonio Metropoli-
tan Transit Authority, 469 U.S., at 556~
557, 105 S.Ct., at 1020. - But whether or not
a particularly strong federal interést. en-
ables Congress to bring state govemments
within the orbit of generally appheable Sed-
eral regulat:lon, ng Member of the” Cogg;
has_ever suggested that such a-federal )
_interest would enable Congress ‘to" com-
m_and a_state government to enact state

regulation. No matber how p_o_werful the
i v e

uire the States to regulate: " The
Constxtutlon instead | gges Gongrgs tl_\e au-

Seeond, ‘the Umted States“'!uéues that ~
the Constitution "does, insomé” cireum-
stances,” permit federal dn'ectlves to” state
governments.’ Vanous cases are cited for
this propos:hon, but none support it. Some
of these ¢ases dxscuss ‘the ‘well atebllshed
power of Congress to pass laws’  enforce- _
able in 'state courts. - See Testa v. Katt;-830 :
U.S.-886, 67 S.Ct. 810, 91 L.Ed. 967 (1947); lf :
Palmore v.’ United States, 411 U.S. 389,
402, 98- 8.Ct.~1670; 1678, -36. L.Ed.2d 342
(1973);. see also Mondoit v. New York,
NH & HR. Co; 223 US. 1, 57, 32.8.Ct.
169, 178, 66 L.Ed. 327 ‘(1912); - Claflin-v.
Houseman, 93 U.S. 130, 136-137 (1876).
These ¢ases involve no more than an appli-
cation of the Supremacy Clause’s provmon
that federal law “shall be the supreme Law .

'J
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of the Land,” enforceable in ‘every State.
More to the point, all involve congressional
regulation of - individuals, not congressional
requirements that States regulate. .Feder-
al statutes enforceable in state courts do,

in a sense, direct state judges to enforce .

them, but this sort of federal “direction” of
state judges is mandated by the text of the
Supremacy. Clause. . No comparable consti-
- tutional  provision authorizes . Congress to
command state legislatures to legislate.

Addltlonal cases cxted by the United

States

_elem_See Puerto Rico v. Branstad,
483 US. 219, 228, 107 S.Ct. 2802, 2308, 97

L.Ed.2d 187 (1987); - Washington v. Wash-
mgtcm State Commercial Passenger Fish-
ing Vessel Assn., 443 U.S. 658, 695, 99
S.Ct. 8055, 8079, 61 L.Ed.2d 828 (1979),
Hlmms v C':ty ofMtlwaukee, 406 U.S. 91,
106—108 92 S.Ct. 1385, 1394-1395, "31
L.Ed.2d 712 .(1972);. see also. Cooper v
Aamn, 358 US. 1, 18-19, 78 S.Ct. 1401,
1410, 3. L.Ed:2d 6 (1958), Brown v. Board
.ofEd 349.US. 294, 300,.75 S.Ct. 753, 756,
99.LLEd.. 1083 (1955), Ex parte Young, 209
U.S . 123, 155—156 28 SCt. ,441, - 452,
L.Ed. 7,14 (1908) Aga.m, however,

thonty on the federal gourts, .the “JlldlCl.a]
Power” of which “'shall extend to all Cases,
in Law and Eqmty, ansmg under this Con-
stttutlon [and] the Laws .of the .United
States - 1+ [and] to Controversjes “between
two or more States; [and] between a State .
a.nd :Citizens _of . another State.” LUS.

In sum, the cases .relied upon, byt
United States hold only that federal law. j;
enforceable in state courts.and that fede
courts. may in. proper circumsta
state offxcmls to comply with federal

Third, the Umted States supported:
the three sited regional compacts as amici,
argues that the Consututmn emnsnons

that federal courts and tlns Court in par-
ticular, have frequently resolved conﬂxcts
among .. States. . See, eg., Arkansas

117 L.E4.2d 239 (1992); Wyoming v. Okla.
homa, 502 US. —, 112 S.Ct 789, 117

L.Ed2d 1 (1992) Many of these disputes
have mvolved the allocation of shared re-

sources amnong the- States, a category' pen- _
haps broad enough to encompass the allo- _
cation of scarce disposal space for radioae-

tive waste. See, eg., Colorado v. .New

Mexico, 459" U.S. 176,108 S.Ct. '539,!74 5
L.Ed.2d 348 (1982);- Arizona v. California,

878 U.S..546, 83:5.Ct: 1468, ‘10 L.Ed.2d 542

putes; ‘Congressivan: sm.-elj do'-the: 'same

under the. Commerce-Clause:iiThe: regional ;
eompacts supportithis- argumenthth aser -
ies of quotations from The Federalist.and
other . conterporaneous documents ;which

the eompa.cts ‘contend demonstrate .that the
Framers estabhshede strong nauonal leg-
:slature for the purpose of resolvmg tradeé

Const,, Art. III §2. mmm disputés’ among. the States. . Brief . for

dains no analogons grant of antharity o
Congress.. Moreover, the. ;Supremacy

Clause makes federal law paramount over
the contrary positions of state officials; the
power of federal courts to enforce federal
law thus presupposes some authority_ to
order state officials to comply. - See Puerto
Rico v. Branstad, supre, 483 U.S, at 227-
228, 107 S.Ct, at. 2808 (overrulmg Ken-
tucky v. Dennison, 24 How. 66, 16 L.Ed.
T17 (1861)).

Rocky . Mountain_ Low-Level Rad:oact:ve .
Waste Compact et al. as Amm Cunae 17

and n. 16

While the Framers ,no doubt endowed
Congress with the power to regulate- inter
state commerce in order.to.avoid. further
instances of the .interstate. trade disputes
that .were common, under the .Articles- of

Confederation, the Framers.did not intend’

that Congress should exercise that power

through the meehanism of mandating state

mme e RAT M EE NOEE R
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The Constitution established
Congress -as “‘a superintending authority
‘among the
States; The Federalist No. 42, p. 268 (C.
Rossiter -ed.. 1961), by: empowering - Con-
gress to regulate that trade directly, not by
guthorizing Congress to issue trade-related

" orders to state governments. As Madison

and ‘Hamilton explained, “a sovereignty
over sovereigns, .a - government over
‘governments,' a legislation for communi-
ties, as-contradistinguished from individu-
als, ‘as it is a solecism' in theory, so in
practice it is subversive of the order and
Id., No. 20, p. 138.

.‘.. B‘.. .

..» - [17]1 The sited: State respondents :focus
" their attention on the process by which the

- Act was formulated: ' They correctly ob-
* gerve-that public officials representing the
" -State of New York lent their support to the

‘Act'’s enactment. ‘A Deputy. Commissioner

of :the. State’'s Energy. Office testified in

favor-of the Act.- See Low-Level Waste

- Legislation:: :Hearings on H:R. 862, HR.

1046,:H.R. 1088, and H.R. 1267 before the
Subcommittee on. Energy.and the Environ-
ment of-the:.House Comm.:on Interior and
Jnsular -Affairs, 99th.Cong.; 1st/Sess. 97~

. 98;::190-199 :(1985) - (teshmony of :Charles
s Guini).:
. spoke in support of the -Act.on the floor of-

: Senator . Moynihan:of New York

ﬂle,_-'fSenate.v : u131~00ng.Rec.38423 (1985).
Respondents note that the Act embodles a
bargain . among .the sited. .and’ unsited
States,. a. compromise to. which. New York

- was.a willing participant. and from which

New York has reaped ‘much beneﬁt. Re-
apondents then pose what appears at ﬁrst
to-be .a- troublmg qneshon. How can a
iedera.l statute be found an unconstlmtlon-
al mfnngement. of State soverelgnty when
state _officials - consented to the statute's
enactment?

:.[18] The answer fo]lows t‘rom an under—
!tandmg -of the fundamental purpose
gserved by our Government's federal struc-
ture. The Constitution does not protect the
sovereignty of States for the benefit of the

"NEW YORK v. U.S.
Clte as 112 $.Ct. 2308 (1992)

.2546, 2570,
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States or. state governments -as :abstract
political entities, or even for the benefit of
the public officials governing thé States.

‘To the contrary, the Constitution. divides

authority between federal and..state
governments for the protection of individu-
als. State sovereignty. is not just an end in
itself: ‘““Rather, federalism secures-to citi-
zens the liberties that d_erive from the dif-
fusion, of sovereign power."” Coleman v,
mompson, 501 U.S. —, ——, 111 S.Ct.
115 L.Ed.2d , 640 (1991)
(BLACKMUN, J., dissenting). “Just as the
separation and independence of the coor-
dinate Branches of the Federal Govern-
ment serves to prevent the accumulation of
excessive power in any one Branch,.a
healthy balance- of power between the
States and the Federal Government . will
reduce the risk of tyranny and abuse from
either front.” .. Gregory. v.. Asheroft, 501
US., at —, 111 S.Ct., at 2400 (1991)k :
The Federalist No, 51, p. 823..

(19, 20] - Where Congress exoeeds its'au-
thority relative to the States, therefore, the
departure from the constitational plan can-
not be ratified" by the -“consent” of state
officmls “An’ analog'y to the ‘separatioti-of
powers among the Branches of the'¥ederal
Government clarifies- this - pomt.‘ The Con-
stittion’s “division ‘of - power “ariong”’ the.
three ‘Branches “is" ‘violated “Where ‘one’
Branch mvades the terntory of 'another,
whether oF not the encroached—upon
Branch’ approves “the enmachment. In
Buckley'v. Valeo, 424 US. 1, '118-137,°96
S.Ct." 612, 682-691, 46 -L.Ed.2d 659 (1976),
for mstance, the Court held that the Con-
gress "had mfnnged the Premdent‘s ‘ap-
pointment power, despité the fact that the
President himself had manifested his con-
gent to the statute that caused the infringe-
ment by signing it into law. . See National
League of Cities.v. Usery, 426 U.S., at 842,
n. 12, 96 S.Ct.] at 2469-n. 12. :In INS v.
Chadha, 462 U.S. 919, 944-959, 103 S.Ct..
2764, 2780-2788, 77 L.Ed.2d 317 (1983), we
held that the legislative veto violated the
constitutional requirement that legislation

be presented to the President, despite Pres- -
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idents’ approval of hundreds of statutes
containing a legisiative veto provision. See
id, at 944-945; 103 S.Ct, at 2781. The
constitutional authority of Congress cannot
be expanded by the “consent” of the gov-
ernmental unit whose ‘domain: is thereby
narrowed, whether that unit is the Execu-
tlve Branch or the States.

State officials thus cannot consent to t.he
enlargement of the powers of Congress
beyond those enumerated in thé Constitu-
tion. Indeed, the facts of this case raise
the possibility that powerful incentives
might lead both federal and state officials
to view departures from the federal struc-
ture to be in their personal interests. Most
citizens recognize the need for radioactive
waste ‘disposal -sites, but few  want ‘sites
near their -homes.'-'‘As ‘a result, while it
would be well within the authority of either
féderal or'state officials to choose where

“the disposal sites will be, it is likely to be in
the political interest of each individual offi-
cial to avoid beirig held accountable to the
voters for the choice of . location. - .If & fed-
eral ofﬁcml is .faced with the alternahves
of .choosing . & location or. directing the
States to do it,, t.he offic:al .may well prefer
‘the latber, as a means. of shlftmg responsi-
bihty for the evenh:a.l decunon. If a state
official is faced with the same set of s.lter-
nauveswhoosmg a locatlon or havmg Con—
gress . direct the: choice .of a loeahon—the
state ofﬁc:al may also prefer the latter, as
it may. permlt the avoidance of personal
responsibihty The mterest,s of pubhc offi-
cials thus. may not coincide w1th ‘the Consti-

tution” 8: mterg'overnmental allocatlon of au-'

thority... . Where state_ officials purport o
submit to the direction of Congress in' this
manner, federa.hsm is hardly bemg ad—
vanced.

(21, 22] Nor does the State’s prior. sup-
port for the Act estop it from asserting the
Act's unconstitutionality. . While §‘w
has received - the. benefit of the Act in the
form of a few more years of access to

. disposal sites in other States, New York:
has never joined a regional radioactive

waste compact. Any estoppel implications

“York .
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pact, see West Virginia ex rel. Dy,
Stms, 341 U.S.-22, 35-86, 71 S.Ct. 557,-

95 LEd. 713 (1951) (Jackson, J., concug’
ring), :thus-do. not concern-us here

fact that the Act, like much federal legm
tion, embodies . a compromise among:
States does not elevate the  Act (or.{
antecedent discussions among' represents. ;
tives of the. States) to the status of.a
interstate agreement requiring  Congresg
approval under the Compact Clause, .
Holmes v..Jennison, 14 Pet. 540, 572
L.Ed. 579 (1840) (plurality opinion).:-Tha
party collaborated with others:in ‘see
legislation has never béen understood {
estop the party from challengmg that legls.
latzon m aubsequent ht:ga.hon {

PR :'::‘;'; V Toearlioy oo
[23] Pehtloners also eontend thatJth
Act is inconsistent with 'the Constitution!
Guarantee Clause, which directs the United
States to “‘guarantee to -every -State:in-this"
Union a Republican Form of Government.”
U.S. Const.,-Art. IV, §. 4.-: Because we have-

‘found the take title provision of theAct ;)3

irreconcilable with the powers delegated,,to.
‘Congress : ‘bythe:i.Constitution:and. hence.
with the Tenth Amendment’s reservatlon to
the States of : those:powers not delegatedtd-
the .Federal Government, we-need only.ad-

‘dress-‘the -applicability :-of : the..Guarantee

Clause to: the Act’s other two challenged_
provmons R - &5
We approach the lssue w:th ‘Some ‘frepl-

datlon, beeause the Guarantee’ Clauee has
been an" mfrequent ba.sls for hhgauon

throughout -our ‘kistory:” " In’ ‘most “of " the

ca.sesmwhxchthe ‘Couirt has been asked to
apply the’ ‘Clause; the ‘Court has found the'

claims presented to be nonjusticiable under

the “political question” doctrine.--See, &g,
City of Rome v, United: States, 446 ‘US.
156, 182, n. 17, 100 S.Ct. 1548, 1564, n. 17,
64 L.Ed.2d 119 €1980) (challenge to - the
preclearance requirements of the Voting .
Rights Act); Baker v.. Carr, 869 U.S. 186,

218-229, 82 S.Ct. 691, 710-716, 7 L.Ed.2d
663 (1962) (challenge to apportionment of




gtate legislative. districts); Pacific States

2z rel. Dy . Tel:»& Tel. Co. v. Oregon,” 223 US. 118,
L S.Ct. 551, 5gq, © 140-151,. 32 S.Ct. 224, 227231, 56 L.Ed.
son, J,, . 811:(1912) (challenge to initiative-and refer-
;ls:i here, " endum provisions' of state constitution),
ederal |eglsla,. #The view that the Guarantee Clause im-

phcates only nonjusticiable political ques-
tions has-its origin in Luther v. Borden, 7

_ How. 1, 12 L.Ed. 581 (1849), in which the
" Court was asked to decide, in the wake of
Dorr's Rebellion, which of two rival
. governments was the legitimate govern-
- ‘mént of Rhode Island. The Court held that
" ¥4t rests with Congress,” not the judiciary,
#40" decide ' what government is the estab-
lished one in'a State.” - Id,, at 42. Over the
" following century, this limited holding me-
‘tamorphosed into- the sweeping assertion
that “[vliolation of the great guaranty of a
republican form of ‘government in States

- ¢annot be challenged in the courts.” - Cole-
Constitution grove v, Green,: 328 U.S: 549, 556, 66 S.Ct.
sets the United 1198, 1201, 90 L.Ed: 1432 (1946) (plurality
Y Statein this opxmon)
gou:r:’::’; ? ““This View has not always been accepbed.
n of the A: - {n“a group’ of -cases ‘decided before the
s deles ted % holding’ of Luther was élevated into a- gen-
on gah Bral’ rule 'of nonjusticiability, the Court ‘ad-
‘and. hence - drésked the metits of claims founded on the
reservation tb :Gua.ranhee Claiise’ without any ‘suggestion

it delegated ty
need only ad-
he. Guarantee
vo challenged

«11

thitt ‘the” claims’ weré" not jjudticiable. - See
Kieé . Lowrey, 199 U:S./233; 239, 26 S.Ct.

’Hammbnd, 166°U.8, 606, 519,:17 S.Ct. 665,
.670 41 L.Ed. 1095'(1897); In re Duncan,
.h'-some h'epj-
‘e Clause has
for' litigation
most of ‘the
been asked to = 4

- L'Ed. 219 (1891);- Minor'v. Happersett, 21
Wall. 162, 175-176,- 22 L.Ed. 627 (1876).
See:also Plessy v. Ferguson, 163 U.S. 537,
563-664, 16 S.Ct. 1138, 1148,-41 L.Ed. 256

1as found the - (1896) (Harlan, J., dissenting) (racial segre-
ticiable under /% gation “inconsistent . with the guarantee
ae. -See, .9, given by the Constitution to each State of a
tes, 446 -U.S. republican form of government').
» 1564, n. 17, " More recently, the Court has suggested
enge to the that perhaps not all claims under the Guar-
the Voting antee Clause present nonjusticiable political
369 U.S. 186, questions. See Reynolds v. Sims, 377 U.S.
6,__7 L.Ed.2d 538, 582, 84 S.Ct. 1362, 1392, 12 L.Ed.2d
rtionment of

506 (1964) (“some questions raised under

NEW YORK v. U.S."
Cite as 112 S.Ct. 2408 (1992)

" circumstances.

27:%29, 50 "L.Ed. 167 '(1905); Forsyth-v.

139U.5.:449,.461:462, 11 S.Ct. 578, 577,:35
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the Guarantee Clause are nonjusticiable’).
Contemporary commentators have likewise
suggested that courts should- address.the
merits of such .claims, at least in some
See, e.g., L. Tribe, Ameri-
can Constitutional Law 398 (2d ed. 1988); J
Ely, Democracy and Distrust: A Theory of
Judicial Review 118, n., 122-123 (1980); W.
Wiecek, The Guarantee Clause of the U.S.
Constitution 287-289, 300 (1972); - Merritt,
88 Colum.L.Rev., :at 70-78; Bonfield, The
Guarantee Clause of Article IV, Section 4:
A Study’ in Constitutional Desuetude 46
an L.Rev. 513 560—565 (1962)

We need not resolve thls d:fficult ques-
tion today. Even.if we assume that peti-
tioners’ - claim is justiciable, .neither the
monetary incentives -provided by:the Act
nor the possibility that a State's waste pro-
ducers may find themselves excluded from
the disposal sites of another State can rea-
sonably be said to deny any State a republi-
can“form of government: ‘As we have
seen, ‘these two incentives represent ‘per-
missible conditional exercises of Congress
anthonty under 'the’ Spendmg ‘and - Com-
merce Clausee reSpectJvely, in- "forms that
have now grown eommonplgce. Under

unate chowe raf.her than msumg an un-'
avoidable “comitnand. .'_l‘he Stdtés thereby
retain the, ‘ability .to_set. thelr leg-lslahve
agendaé state govemment “officials . re-
main aeeountable 4o the. loeal electorahe
The. .twin threats unposed by t.he first two
challenged provisions of the Aeb—that New
York may. miss out on a share of federal
spending or.that those generating radioac-
tive waste within New York may lose out-
of-state. disposal outlets—do not pose:any
realistic risk of “altering the -form or the
method . of functioning of - New York's
govemment. .Thus -even- mdulgmg the as-
sumption that the Guarantee Clause pro-.
vides a basis upon which-a- State orits-
subdivisions may sue to enjoin the eriforce-
ment -of a. federal statute, petitioners have
not made out such a claim. in this case.




ey e T TR

mwgyrl)

R S

v arem e i e
Lo

R

2434 112 SUPREME COURT REPORTER

- . VI .

[24] Having determined that the take
title provision exceeds the powers of .Con-
gress, we'must consider whether it is sev-
erable from the rest of the Act

" “The standard for determining the sever-
ability of an unconstitutional provision is
well established: Unless it is evident that
the Legislature would not have enacted
those provisions which-are ‘within its pow-
er, independently of that which is not, the
invalid part may be. dropped if what is left
is fully operative as a law.” Alaska Air-
lines, Inc. v. Brock, 480 U.S. 678, 684, 107
S.Ct. 1476, 1480, 94 L.Ed.2d 661 (1987) (in-
ternal quotation' marks omitted). While the
Act itself contains no statement of whether
its provisions are severable, “[iln the ab-
sence -of a severability clause, ... -Con-
gress’ “silence iz ‘just that—silence—and
does not raise a presumption against sever-
ability.” . Id., -at: 686, 107 S.Ct., at 1481.
Common sense:suggests .that where: Con-
gress has enacted a statutory scheme for
an obvious purpose, and where Congress
has mcluded a series of provisions operat-
ing-as meenuves to aclueve that ‘purpose,
the, invalidation , .of one of the incentives
should not ordmarily ‘cause Congress’ over-
allmtenttobefrush‘ahed. As the. Court
has observed, “it is not to be presumed t.hat
the leglslature wasJegnslahng for the mere

sa.ke of imposing’ pena]ues but the' penal-'
: Ahe‘s"_.'..,were sunply m “aid’ of t.he main

purpose of the statute. They may “fail, and
still ‘the great 'body of the statute have
operative force, and the force' contemplahed
by the 1_eg1.slature in’its-enactment.” “Rea-

gan v. Farmers’ Loan & Trust Co., 154.

U.S.-862, 896,"14 S.Ct 1047, 1054, 88 'L.Ed.
1014 (1894). See also United States v.
Jackson, 390 U.S. 570, 585-586, 88 S.Ct.
1209, 1218, 20 L.Ed.2d 138 (1968).

It is apparent in light of these principles
that the take title provision may be severed
without doing violence to the rest of the
Act. The Act is still operative and it still
serves Congress’ objective of encouraging
the States to attain local or regional self-
sufficiency in the disposal of low level ra-

dioactive waste, It still includes two incep,
tives that coax the States along this road,
A State whose radioactive waste gene

tors are unable to gain access to disposa]
sites in other States may encounter consig.;

‘erable internal pressure to provide for. the

disposal of waste, even without the pros.

pect of taking title. The sited regional

compacts need not accept New York's

waste after the seven-year transition period
expires, so any burden caused by New'-’
York's failure to secure a disposal site will )
not be borne by the residents of, other.:%
States.. The purpose of the Act i§ not
defeated by the invalidation -of the take
title provision, so0 we may leave the remain-
der of the Act in foree. -. hR

T waes L2
PREI S

o ‘ ..VII L eep
Some truths are so basic that, like the air
around us, they are easily ~overlooked.
Much of the Constitution is concerned with
setting forth the form of our government;
and the courts have traditionally invalidat-
ed measures -deviating from that form.
The result may.appear “formahst:c” in-a
gwen case to. partisans of the] measure at
issue,. because such measures are typwa.lly
the product. of the era's. peroe:ved necessi-
ty. -But the Gonst:mt!on protects us. from
our own best intentions: . It. dmdea ‘power
among-sovereigns .and-among.: branr.hes of
government precisely so-that we may: reslst
the tempmt:on to concentrate power.in one
location: as an expedient solution :to the

crisis of the day. The shortage of dmposa]
" gites for. radxoachve waste .is_a 'pressing

national problem, but a- Judxcmry that. I
censed extra-constitutional... government
with - each: .issue of ' comparable . gravity
would, in the long run, be far worse. - :;
States are not mere political ‘subdivisions
of the United States. State governments
are neither regional offices nor adminiatra-
tive agencies of the Federal Government:
The positions occupied by -state officials

appear nowhere on the Federal Govern-, -

ment's most detailed organizational chart.
The Constitution instead “leaves to the sev--
eral States a residuary and inviolable sov-

r;‘



5 ,erelgnty, The Federalist No. 89, p. 245 (C.
iRossiter ed. 1961), reserved explicitly to the
QSt,abes by the Tenth- Amendment.

% YWhatever the outer limits of that sover-

ovide for th _‘¢ignty may be, one thing is-clear: The
ut the -prog. ‘Federal Government ‘may not comipel the
ited regio States to enact or administer a federal reg-
New Yor < ‘glatory program. The Constitution permits
1sition peri ‘both the Federal Government and  the

' ;States to enact legislation regarding the
‘disposal of low level radioactive waste,

its of o .. The Constitution ‘enables” the' Federal
Act is not - 'Government to pre-empt state regulation
of the take ‘contrary to federal interests, and it permits

the Federal Government to hold out incen-
itives to the States as a means of encourag-
" ‘ing 'them to--adopt suggested regulatory
: ‘gchemes. It'does not, however, authorize
{Congress -simply to direct the States to
_ lprovide for the:disposal of the' radioactive
waste generated * within - their “borders.
‘While there may -be:.many constitutional
‘methods 'of -achieving regional self-suffi-
cency ' in radioactive ‘waste- disposal, -the
‘method Congress has chosen is not one -of

overlooked,
wcerned with -
government, °
ly invalidat-
that form .
alistic” in g

measure at ithem. The judgment of the Court of Ap-
wre typically fpeals is’ aeeordmgly
ved n w M‘inned n part am‘ij'ep.emed m pqrt.

vl

© % Justice- WHITE Swith ‘whém" Jushce
'BLACKMUN ‘and Justice 'STEVENS - Jom

may rest _
The Court t;oday afﬁrms the constitution-
‘ality of two facets of the Low-Level Radio-

a rpressing 1985’ (1985° Act), ‘Pub.L’ 99-240, “99’ Stat.
ry that i 184242 US.C. § 2021b ‘et seq. Thesé } pro-
fovernment . 'visions include the monetary incentives
le . gravity . from ‘surcharges collected by States with
worse. . :; § low-level radioactive waste ° ‘storage " sites
ubdivisions B * “and rebated by the Secreta.ry of Energy to
wvernments Yy ~States in compliance with the Act’s dead-
administra- - 4 _l_mes for achieving regional or in-state dis-
yvernment. 9NN .  posal, see  §§ 202le(d)2)(A) ~ and
# officials 3 * 2021e(dY2)(B)(iv), and the “access incen-
il Goverr- ¥ " tives,” which deny access to disposal sites
snal chart. for States that fail to meet certain dead-
to the sev- lines for low-level radioactive waste dispos-
slable sov- al management. § 2021e(e}2). The Court

strikes down and severs a third component

NEW YORK v. US.
Clte as 112 S.CL. 2408 (1992)

' eoncnmng ‘in’ part and’ dmsentmg in: part..

{détive ‘Waste' Policy ‘Amendmients” Act’ of

2435

of the 1985 Act, the “take title" provision,
which requires a noncomplying State to

.take title to or to.assume liability for its
‘low-level radioactive waste if it fails to

provide for the disposal of such waste by
January 1, 1996, § 2021e{d¥2XC). The
Court deems this last provision unconstitu-
tional under principles of federalism. Be-
cause I believe the Court has mischaracter-
ized the essential inquiry, misanalyzed the
inquiry it has chosen to undertake,” and
undervalued the effect the seriousness of
this public policy problem should have on
the constitutionality of the take title provi-
sion, I can only join Parts III-A and III-B,
and I respectfully dissent from the rest of

‘its “opinion and the judgment reversing in
‘part the judgment of the Court of Appeals.

1 r . B ,;1

'-ZMy‘disag-reement with the Court’s analy-
‘gis begins at the basic descriptive level of

how -the . legislation- at issue -in-this case
came to be enacted. The Court goes some

‘way toward setting out the bare facts, but
-its .omissions cast the statutory context.of

the. take: title provision in the wrong.light.
To read the Court's version.of events, see
ante, at ' 2-3, one  would 'think -that: Con-
gress.was the sole proponent of a-solution
to the Nation’s low-level radioactive- waste

-problém. . :Not so.. The Low-Level Radio-
.active Waste-Policy Act of 1980-(1980.Act),

‘Pub.L.. 96=673, 94 Stat. 3347;:and .its
amendatory:Act of 1985, resulted fromi: the

-efforts of: state leaders to-achieve a-state-

based set:.of . remedies to the: waste. prob-

‘lem.. They sought not federal pre-emption

-or intervention, but- rather congressional

-sanction of.-interstate oompromlses they

‘had reached. .

The two signal events in 19’79 that pre-
cipitated movement toward legislation were
the temporary closing of the Nevada -dis-
posal site in July 1979, after several seri-
ous transportation-related. incidents, and
the temporary shutting of the Washington
disposal site because of similar transporta-
tion and packaging problems .in October
1979. At that time the facility in Barnwell,
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South - Carolina, . received - approximately
threequarters of the Nation’s low-level ra-
dioactive waste, and the Governor ordered
a 50 percent reduction in the amount his

State’s plant would accept for disposal..

National Governors’ Association Task
Force on Low-~Level Radioactive Waste
Disposal, Low=-Level Waste: A Program
for Action 3 (Nov. 1980) (hereinafter A
Program for Action). The Governor of
Washington threatened to shut down the
Hanford, Washington, facility- entirely by
1982 unless “some meaningful progress oc-
curs toward” development of regional solu-
tions to the waste disposal problem. ./d., at
4, n. Only three sites. existed in the coun-
try for the disposal of low-level radioactive
waste, and-the “sited” :States -confronted
the undesirable alternatives either of con-
tinuing to be the dumping grounds for the
entire Nation's low-level.waste or.of elimi-
nating or reducing in a-constitutional man-
ner the amount of wasbe accepted for. dis-

'I‘he imminence of ‘a--¢risis in: low-level

'radjoactwe waste management cannot be

overstated. In December 1979, the Nation-

:al: Governors”..Associdtion "-convened .an

eight-member. task:force'to coordinate-poli-

cy-proposals on behalf of: the. States:::See
‘Status of Interstate Compacts for the Dis-’

posal of ~Low-Level Radioactive ‘Waste;:

Hearing ‘before ‘the: Senate :Committee on
the Judiciary, 98th: Cong., :1st Sess.,:“8

(1988),:" In . May: 1980; the ‘State:Planning
‘Council on Radioactive. Waste Managemient -

submitted- the :following unanimous recom-

-mendatlon to - President -Carter:. -

" “The--national :policy - of - the Umted
- States - on “.low-level ‘radioactive - waste
shall be that every State is responsible
for the disposal of -the: low-levél radioac-
tive waste generated by nondefense re-
lated activities -within its boundaries and
that States are authorized to enter into
interstate compacts, #3 necessary, for
the purpose of carrying out this responsi-
bility.” 126 Cong.Rec. 20135 (1980).
This recommendation was adopted by the
National Governors’ Association a few

. already confronting. the dnmmshmg £8
pacity. of praent sites and an uneqmvo-"-l '

months later. See A Program for Aéﬁgn .

6-7; H.R.Rep. No. 99-314, pt. 2, p.»
(1985). The Governors recognized that

minence in achieving a solution to .
problem, but requested instead that.

lutions. Accordingly, the Governors' Tag

Force urged that “each state should acce

primary responsibility for the safe dispo
of low-level radioactive waste genera
within its borders” and that “the sta
should pursue a regional approach to.

Jow-level waste disposal problem " A.Pro i

gram for Action 6,

The Governors went furt.her however,
recommendmg that “Congress should . au

-thorize the states to enter. into mterstate

compacts to establish regional disposal

sites’” and that ‘[sJuch authorization should

include the power to exclude waste gener
ated outside the.region from-the regional
disposal site.”” Id., at.7.- The Governors

had an obvious .incentive ‘in .:urging - Con- ;3§
gress not to add more coercive measures.to 3

the legislation should - the;.States fail.
comply, but they nevertheless anhcxpa _

take stronger steps to ensure comp
with long-range plamung deadlines for lovy

“recommend[ed] -that Congress defer

_...consideration of sanctxons to compel th
" establishment of new disposal sites until
- . at least two years after the enactment

..compact consent leglslatlon ‘States .are -

iy

. cal political warning from _those states’
Governors. If at the end of the. two-yea.r

. period states have not responded effec-
tively, or if problems still exist, stronger -

federal action may be. necessary. | But
until that time, Cong'ress -should confine
its role to removing obstacles and allow
~ the states a reasonable chance to. solve
the problem themselves. ' Id, at 8—9

Such concerns would have been mooted
had Congress enacted a “federal” solution,

e L FERTET!

w

L - . -] Hd‘m’;'g




. sites unti]
Lactment of
States are
“mhmgcw
1 unequivo-
ose states’ .
e t:wo-yéer
1ded effec-
t, stronger
sary. But

id confine - 3

i
o -

and allow
e to solve
., at 89.
:n_mooted
" solution,

._ ; "' As well descn’bed by one of the amw:,
- the at:bempts by -States to ‘enter into com-

f“wh,ch the Senate considered in July 1980.
',See S. 2189, 96th Cong., 2d Sess. (1980);

S.Rep. No.-96-548 (1980) (detailing legisla-

" tion- calling for federal study, oversight,
,a.nd management of radioactive waste).

This “federal” solution, however, was. op-
posed by one of the sited State's Senators,
.who. introduced an amendment to adopt and
unplement the recommendations of the
.State - Planning Council on Radioactive
Waste Management. See 126 Cong.Rec.

' 20136 (1980) (stahement of Sen. Thurmond).
- 'The "state-based” solution carried the day,
.. and as enacted, the 1980 Act announced the

“policy of the Federal Government that .
“each State is responsible for providing for

‘the availability of capacity either within or

‘guitside-the State for the disposal of low-

.Yevel radioactive waste generated within its

‘borders.” Pab.L. 96-578; § 4(a)(1), 94 Stat.
'8848." This ‘Act further authorized States
‘to “enter intosuch compacts as may be
‘figcessary to provide for the establishment
-and operation-of regional disposal facilities
for - low-level - radioactive - waste,”

. §'4(a)2NA), ‘compacts to'which Congress

would-" have ‘'to i give - its " consent.
-§-4(a}2)XB). " "The 1980° Act also prowded

2 “-that,beginning ‘on Ja.nua.ry 1: *1986 an ap-

‘proved:compaictcould ‘reserve ‘Hccess 1o its
v-dmposal facihtles for those: States which

»pact.s and to gain’ congresmonal approval
sparked 4 new round-of pbhheal squabblmg
between elected - officials: " from ‘unsited
States, who- generally Opposed ratification
of the compacts that’'were being formed,
‘and - their counterparts “from the’ sited
Stntes who insisted ‘that 'the ‘ promises
made ‘in the 1980 Act be honored. See
Brief for American Federation of Labor
and Congress of Industrial Organizations
a8 Amicus Curiae 12-14. In its effort to
keep the States at the forefront of the
policy amendment process, the National
Governors’ Association organized more
than a dozen meetings to achieve a state

NEW YORK v. US.
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consensus. See H. Brown, The Low-Level
Waste Handbook: A User’s Guide to the
Low-Level Radioactive
-Amendments Act of 1985, p. iv (Nov. 1986)
(describing “the states’ desire to influence
any revisions of the 1980 Act”).

These discussions were not merely aca-
demic. The sited States grew increasingly -
and justifiably frustrated by the seeming
inaction of unsited States in meeting the
projected actions called for in the 1980 Act.
Thus, as the end of 1985 approached, the
sited States viewed the January 1, 1986

‘deadline established in the 1980 Act as:a

“drop-dead” date, on which the regional
compacts could begin excluding the. entry

-of out-of-region waste. See 181 Cong.Rec.

85208 (1985). Since by this time the three

-disposal facilities .operating' in-1980 were
-gtill the only.such plants. accepting .low-
level radioactive waste, the unsited States

perceived a very serious danger if the. three
existing facilities actually carried out their
threat to restrict access to the waste gener-
ated solely within theu- respect:ve compact
regions,

A movement thus arose to a.clueve acom-
promlse between the sited and the unsited
States, in which the gited Statés agreed to
‘continueé-accépting ‘waste in excha.nge -for
the' ifiposition of stronger messures to
'guarantee compl:ance ‘with  the™ ‘unsited
‘States’ assuratices that they would: develop
‘alternate dlsposal facilities. As Represent-
‘gtive * Derrick “explained,” the’compromise

1985 legislation’ “gives nonsited ‘'States -

‘more " timé" to develop disposal sites,: but

‘also éstablishes a ‘very firm timetable'and
‘sanctions’ for “failure to live up'{to]- the_'

‘agreément”  Id., at 85207. Representa-
tive Markey added that “[t]his compromise
became - the basis ‘fér our amendments” to
the Low-Level Radioactive Waste Policy
Act of 1980. In the process of drafting
such amendments,

cept.” Id., at 85205. The bill that in large
measure became the 1985 Act “repre-
sent{ed] the diligent ‘negotiating under-

Waste . Policy

- various ~ concessions.
have been made by all sides i an effort.to"
arrive at a bill which all parties could ac--

.v}::“‘
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taken by" the National Governors” Associa-
tion and “embodied” the “fundamentals of
their settlement.” Id., at 35204 (statement
.of Rep..Udall).. In sum, the 1985 Act was
very much the product of cooperative fed-
eralism, in which the States bargained
among themselves to achieve compromises
for Congress to sanction.

There is no need to resummarize- t.he
essentials of the 1985 legislation, which the
Court does ante, at 2415-2416. It does,
however, seem critical to emphasize what is
accurately described in one amicus brief as
the assumption by Congress of “the role of

arbiter of disputes among ‘the - several

States.” . Brief for Rocky Mountain Low-
Level Radioactive Waste Compact et al. as
"Amici Curiae 9. - Unlike legislation: that
directs . action” from -the Federal Govern-
ment to.the States; the 1980 and 1985 Acts
reflected hard-fought ‘agreements ‘among
States as refereed by Congress. The dis-
tinction is key, and the Court’s failure prop-
erly to characterize this legislation . ulti-
mately affects its analysis of the mke tltle
prov:smns const:mhonahty ZH TR

provxslon eontraveneq the Consututlon, the
.Court. posits that, “Tiln this _provision, Con-
.gress has, crossed the, lme, dlshngulshmg
;eneouragement. from coercion.” . . Ante, at
2428, .. Without . attempung to understnnd
.properiy the take:title prov:slon 8. place

the . mterstate bargaxmng .process, . ; t.he

'Court molates the measure analyueal]y_a.nd :

‘ to radioactive waste producers.”
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ple be no different than a congressio liy 8
compeiled subsidy from state govemmenﬁ,
Since this is no¢ an argument responden'ﬁ,
make, one- naturally: wonders why it}
Court builds its analysis that the take'tii]a}
provision is -unconstitutional around: thig
opening premise. But having carefully
built its straw man, the Court Dmceeds
impressively to knock him down. “Asr

structlon ! Ante at 2428

Cunously absent fmm the Court’s
sis is -any. effort to place the..

_provision within the overall context
_Jeg:sl.atlon. As the dxscuss:on in P

this opinion suggests -the 1980 -and ;

.statutes were enacted against a- bacﬁdr;!’; :

of national concern over, the availability of
additional low-level radioactive waste. dlg-
posal facilities: - Congress._could. have p.'
empted the_field,by,_dx.rectly regule.tl_ng the

. .disposal, of this waste pursuant to its po

ers_under. the Commerce and: Spen

:Clauses, but instead.it unammously ze- :

sented to :the States’ request-

_sional rat:fical:lon of: agreem

.35252 (1985), ui. at 38425,,_ :As:.the: ﬂqpr
slntements of Members of Congress reves,

;:problem and agreed among
the. va.nous moenhves a.nd [

pmeeeds to,dissect.it in a syllogistic fash- me

. The .Court candidly. begins_ w1th an
argument respondents do nof make: .,“that
the ;Constitution: would not. permit Con-
gress- simply .to. transfer radxoacuve ‘waste
from generators  to state. g'overnment.s Y
Anle, at 2428, “Such a forced transfer,”’it
continues, “standmg alone, would in prinei-

1. As Senator McClure pointed out, “the actions
taken in the Committee on Energy and Natural

Resources-met the objections and the objectives .

of the States point by point; and I want to
underscore what the Senator from- Louisiana
has indicated-~that it is important that we have

execuhves of the Sﬁahes proposed this

proach, and. I am unmoved by the Cdurt"s

thority to sanction a recalc:ttant unsxted
State now that New York has reaped t.he
benefits of the sxted States" conceasmns

real milestones. It is- 1mpor_tanl fo note t.hat the

discussions between ‘staffs and principals have §

produced aln] agreement that does have some
real teeth in it at some points.” 131 Cong.Rec.
38415 (1985) .
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ongressiong]ly
*E ovemmen&

% yrIn my view, New York’s actions subse-
& jquent to enactment of the 1980 and 1985
" :Aets fairly indicate its approval of the. in-
terstate agreement process embodied in
those laws within the meaning of Art. I,

§ 10, cl. 3, of the Constitution, which pro-

" .yides that “[n]o State shall, without the

" IConsent of Congress, ... enter into any
:Agreement or Compact  with another

g State.” . First, the States—including New
' York—worked through their Governors. to
. _«petition Congress for. the 1980 and 1985
... sActs. As [ have attempted to demonstrate,

- ithese statutes are best understood as the

- sthan a8 impositions placed on States by the
' sFederal Government.’ - Second, New York
- wacted in.compliance with the requisites of
. shoth statutes in key respects, thus signify-

7. -among the States as codified in these laws.

. «After enactment of the 1980 Act.and pursu-
:ant to- its provision in. § 4(a)(2), 94 Stat.
,3348, New York entered into compact nego-
Jtiations with .several other. northeastern
,_States before mthdrawxng from them. to.
_'go it alone.” .Indeed, in 1985 as the Janu-
:',,ary 1, 1986 dea.dlme crisis approached and
: ﬂongress eonsxdered the 1985 legxslatlon
that is the suhject of thxs lawsult, the Dep—
“zaty Commissioner for Policy and:Planning
of the New York State Energy Ofﬁce testi-
.._ﬁed before COngress that “New York State

nluﬁon ho thls b

ek
hemselves %" members of this” Suboomtmttee ‘to resolve

2% ‘the ‘current impasse over Congressxonal
‘conseiit to the proposed LLRW- ‘compacts

‘regions without sites. New York'State
“has been: participating tith the National
‘Governors’ Association- and - the - other
:large states and compact commissions tn
‘an effort to further refine the recom-
‘mended approach in HR 1083 and reach
o consensus between -all groups.” See
Low-Level Waste Legislation: Hearings on
‘H.R. 862, H.R. 1046, H.R. 1083, and H.R.
‘1267 before the Subcommittee on Energy
2nd the Environment of the House Commit-
tee on Interior and Insular Affairs, 99th

concessions.

o note that the 7}
wincipals have 8
s have some
131 Cong.Rec.
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+products -of collective state action, rather

. .ing-its assent to the agreement .achieved .

‘and provide interim ‘access for statés and .
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Cong.; 1st Sess., 197 (1985) {testimony of
Charles Guinn) (emphasis added). -

“Based ‘on the assumption that “other
_stabes will [not] continue indefinitely to
prov1de access to facilities adequate for the

) permanent disposal of low-level radioactive

‘waste generated in New York,” 1986
N.Y.Laws, ch. 673, § 2, the State legisla-
ture ‘enacted a law providing for a waste
disposal facllxty to be sited in the State.
Ibid. This measure comported with the
1985 Act's proviso that States which did
not join a regional compact by July 1, 1986,
would have to establish an in-state waste
disposal facility. 'See 42 US.C.
§ 2021e(e)(1)(A) New York also compl:ed
‘with another provision of. the 1985 Act,
§ 202Le(eX1XB), whlch pmwded that by
dent St;ate wou]d 1denhfy a fadllty Iocahon
and develop a siting plan, or contract mth
a sitéd compact for access to that region's
facihty By 1988, New York had identified
five potaent:al sites in Cort]and and Allega-
ny Counhes, but. pubhc opposntmn there
_eaused the Stabe to "reconsider _ where to
.loeate its was’ae dlsposal facihty See Of-
.ﬁce .of Ennronmental Restoratlon and
_Waste Management, U.S. Dept. of Energy
Report 1o Congress in Response bo Pubhc
"Law 99-240: 11990 Annual Report on Low- .
“Level " Radioactive "Waste Managemént
Prog'ress 32-35. (1991) (Iodged with’ the
Clerk of this Court) As xt wag' undertak
ing these 1mt1al steps to honor the inter-
state. comprormse ‘embodied in- ;he 1985
Act, ‘New York eontmued tn take full ad-_',
vantage of t.he mport concession made by -
the. slted Stabes, by exporting its low-level
radioactive waste for the full 7-year exten-
sion period pro\nded in the 1985 Act. By
gaining ‘these benefits and complying with
certain of the 1985 Act’s -deadlines, there-
fore, New York fairly evidenced its accept-
ance of the federal-state arrangement-—m— :
cluding the take title provmnon )

Although unlike the 42 States that com-
pose the nine existing and approved region-
al compacts, see Brief for United States 10,
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n. 19, New York has never formalized its
assent to the 1980 .and 1985 statutes, our
cases support the view. that New York's
actions signify assent to a constitutional
interstate “agreement” for purposes of
Art. 1, § 10, cL 3. 'In Holmes v. Jennison,

14 Pet. 540 (1840), Chief Justice Taney stat-
ed that “[t]he word ‘agreement,’ does not -

necessarily import any direct and express
stipulation; nor is it necessary that it
should be in writing. If there is a verbal
understanding to which both parties have
assented, and upon whick.both are act-
ing, it is an ‘agreement.’ And the use of

all of these terms, ‘treaty,’ ‘agreement,’

‘compact,” show that it was the intention of
the framers of the Constitution to use the
broadest and most comprehens:ve terms;

. and we shall fail to execute t.hat ‘evi-
dent intention, unless we give to the word

‘agreement’ its most extended sxgmfieahon, :

and so apply it as to pro}u'bxt every agree-
‘ment, written or verbal, formal or informal,
positive or implied, by the mutual under-
standing of the parties. »Id, at 572" (em-
phasm added).” In my view, New York act-
ed in'a ‘manner to s:gmfy xts a.ssent to “the
1985 Act’s take title provmxon as’ part. of

Iy

the elaborate ‘oomprom:s reached among_

The State should be estopped from, as-
_sertmg the. unconsututlonahty of 8 prov:-
sion that seeks . merely to ensure that, a.fter
deriving subsbanual advantages from the
1985 Act, New York in fact must hve ap to
its bargain by estabhslung a.n m-state low-

level radxoacuve ‘waste faclhty or assummg .
liability -for its fajlure to act. = Cf. West -

Vtrgzmaa:reLDyerv Stms, 341 US 22,
35-86, 71 'S.Ct. 557, 564, 95 L.Ed. 113

(1961), Jackson, J., concumng‘ “West 'Vir- :

ginia officials induced sister St.ates to con-
tract with her and Congress to consent to
the Compact. She now attempts to read
herself ‘out of this interstate Compact..

Estoppel is not often to be invoked against
a government. But West Virginia assumed
a contractual obligation with equals by per-
mission of another government that is sov-
ereign in the field.  After Congress and

112 SUPREME COURT REPORTER

sister States had been induced to- ql
their positions and bind themselves: to

- terms of a covenant, West. Virginia shoyl

be estopped from repudiating her act.:
(Emphasm added.) :

. B o
Even were New York not to be estop

-from challenging the take title provision!

constitutionality, I -am convinced that, g
as a term of an agreement entered-

*cause it is unwilling to honor its obligati :
to provide in-state storage facilities for:its'

waste, whether they wish to or not. -Othery
wise, thé many economically -and socially
beneficial producers of such-waste in'the’
State would have to cease their operatio

“The -Court’s ‘refusal to force New- York

accept - responsibility - for 'its-own probleii
'inevitably ‘means that some other. Stata’
"sovereignty - will be- impinged by -it- bemg
foreed. for* pubhc health: reasgns, to aceépt
New York’s low-level radxoact:ve \vaste. JI:

Moreover 1t ls utterly reasonable t.hat,m X
crafung a delicate compromise’ “between. th
.three overburdened : States that - provxded
‘Tow-level - radxoacuve waste dxsposal f
ties and the. rest of the States, Gongress‘
.would have to ratify some- punitive.mea-
sure as.the ultimate sanction for .noncom-
pliance. The take title provision, though
surely onerous, does not take effect if the
generator of the waste does. not request
such action, or if the State lives up-to its
bargain of providing & waste disposal facili--
ty either within the State. or in another
State -pursuant to a regional compact &r
rangement or a separate contract. See: 42_
USC § 2021e(d)(2)(C) e
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Finally,” to say, as the Court does, that
¥ wthe. incursion on state sovereignty “cannot
Y beJrat.lfled by the ‘consent’ of state offi-

cials,”" ante, at 2431, is flatly wrong. Ina
case involving & congressional ratification
sﬁtube to an interstate compact, the Court
upheld a provision that Tennessee and Mis-
gouri had waived their immunity from suit.

_ .Qver their objection, the Court held that
. “[t]he States who are parties to the com-.
'_  pact by accepting it and acting under it
.assume. ‘the conditions that Congress un--

: ”der the Constitution attached.” Petty v
‘Tmnmee-Mtssoun Bridge Comm'n, 359
m‘. U.S. 1215, 281-282, 79 S.Ct..785, 790, 8
Ne I,.Ed.2d 804 (1959) (emphasis added). .In so
¢ holding, the Court determined that a State
may.be found to have waived a fundamen-
,tﬂ] ‘aspect of its soveretgnty—t.he right to-
4] be.immune from suit—in the formation of -
# gn interstaté compact even when in subse-.
ent litigation it expressly denied its waiv-.

.. I fail to understand the reasoning be-

hind . the Court’s - selective distinctions
a.inong the various aspects of sovereignty
that may and may not be waived and do not
believe -these distinetions will survive close -
aha]ys:s in future cases. Hard public poli-

' gces sometxmee requn'e su'ong mea-

Amendment cases,

not a case in which Congress has subjected
a State to the same legislation applicable to
private - parties.” [bid.  Although this
statement sends the welcome signal that
the ‘Court does not intend to cut a wide
swath through our recent Tenth Amend-
ment precedents, it nevertheless is unper-
suasive. ' I have several difficulties with
the Court’s analysis in this respect: it
builds its rule around an insupportable and
llogical distinction in the types of alleged
incursions on state sovereignty; it derives
its rule from cases that do not support its
analysis; -it fails to apply the appropriate
tests from the cases on which it purports to
base its rule; "and it omits any discussion of
the most recent and pertinent test for de-
termining the take utle prov:slons oonstx-
tutionality.. - - -

-"‘The Court’s dxstmctlon between a federal j
statute’s regulaﬁon ‘of States and’ pnvate
parties for general purposes, as opposed to
a regulatlon solely on the activities -of
States, is unsupported by our recent Tenth
) In no case has the
Court rested its’ holdmg on such a distine-
tion.. Moreover, the Court makes no effort
to. explzmi why -this purported distinction

-should affect "the. ana.lysns of Congrss

power u.nder genera.'l principles’ of federal- :

- ism'and ‘the Tenth Amendment. 'l‘he dis-

tmetlon, facilely thrown ont, is not based.
on ‘any. defensible theory.  Certainly. one
would be hard-pressed to read the splnted_

: " exchanges between the Court and. dmsent:-}

ing Justices in Natzonal League of Cztws,

supra, ‘and in’ Gardia v. San Antomo Met-.
ropohtan Transit Authority, supra, as
havmg ‘been based on the distinction, now ..
drawn, by the Court. An incursion on state’

4 prov:ded
rosal facili- -
Congress )

The ; Court announcesthatlt has no ooea-
. ‘sion to revisit-such decisions as Gregory v.-

utxve mea-

% Asheroft, 501 U.S, ——, 111 S.Ct. 2895, 115 -
. LEd2d 410 (1991); South Carolina v.
‘Baker, 485 U.S. 505, 108 S.Ct. 1855, 99

LEd.2d 592 (1988); Garcia v. San Anio-

-nio Metropolitan Transit Authority, 469
US. 528, 105 S.Ct. 1005, 83 L.Ed.2d 1016
(1985);, EEOC v. Wyoming, 460 U.S. 226,
103 S.Ct. 1054, 75 L.Ed.2d 18 (1983); and
National League of Cities v. Usery, 426
U.S. 833, 96 S.Ct. 2465, 49 L.Ed.2d 245
(1976); see ante, at 2420, because “this is

soverelgnt:y hardly ‘Seems more constitu--
tionally’ aocept,able if_the federal sta.tute"
that “commands” specific action also ap-
pliés fo pnvate parties. . The alleged dimi-
nution in state authority. over its own af--
fairs is not any less because the federal
mandate restricts the actmtles of pnvabe .
parties. i

Even were such a dlstmctmn to- be logl-
cally sound, the Court’s “anti<ommandeer-
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ing”principle cannot persuasively be read
as springing from.the two cases cited for
the proposition, Hodel v. Virginia Surface
Mining & Reclamation Assn., Inc., 452

U.S. 264, 288, 101 S.Ct. 2352, 2366, 69:
L.Ed.2d 1 (1981), and FERC v. Mississippi,

456 U.S. 742, 761-762, 102 5.Ct. 2126, 2138~
2139, 72 L Ed.2d 532 (1982). The Court

purports to draw support for - its .rule.

against Congress “commandeer{ing]” state
legislative processes from a solitary state-
ment: in dictum in Hodel See ante, at

2420: “As an initial matter, Congress may.

not simply . ‘commandee{r] the legislative
processes of the. States by directly.compel-
ling them to enact and -enforce a federal
regulatory-. program.”” - (quoting - Hodel,

supra, 452 U.S. at 288, 101 S.Ct., at 2366)..

That statement was not necessary to the
decision in Hodel, which involved the ques-
tion whether the Tenth Amendment inter-

fered with Congress’ authorlty to pre-emptj
a field of activity that could also be subject

to state regulation and not whether a fed-

eral statube oould dlctate certain actions by'
States; " the’ language “about “comman-,'
deer['mg o States was’ classlc ‘dicta.” In

holding that a federal statube regula.tmg

the activities of pnvate coal riine. operators '

was eonstltutlonal, the Court obgerved that

“[i}t would . | be a radical’ ‘depérture from -

long-estabhshed precedent ‘for this, Court'ts
hold'that 'the Tenth Amendment prolu'bxt.s
Congress frOm dlsplacmg etate polxce Ppow-

er laws regulating ‘private a.ctmty " 452'

U.S., at'292, 101'S.Ct; ‘at 2368

The Court also clmms support for lts‘rule;
from our, decision i in 'FERC, and quoﬁes a
passage from that case in whxch we stated

that “ ‘this Court never has sanctioned ex-

plicitly a federal command to the States to’
promulgate and enforce laws and regula-
tions.!” Ante, at 2420 (quonng 456 U. S.,

at 761-762, 102 S.Ct., at 2138-2139). Inso

2. It is true that under the majority’s approach,
Fry is distinguishable because it involved a stat-
ute generally applicable to both state govern-
ments and private parties. The law at issue in
that case was the Economic Stabilization Act of
1970, which imposed wage and salary limita-
tions on private and state workers alike. In Fry,
the Court upheld this statute’s application to the

reciting, the Court extracts from the re
vant passage in a manner that subtly altei{fg
the Court’s meaning. - In full, the passag;
reads: “While this Court never has gang
tioned explicitly a federal command to th
States to promulgate and enforce lawsg ‘an
regulations, cf. EPA v. Brown, 431 US.

97 S.Ct. 1635, 52 L.Ed.2d 166 (1977), thes
are instances where the Court has uphely

- federal statutory structures that in ¢ffec

directed state decisionmakers to take'o
to refrain from taking certain actions!
Ibid. (citing Fry v. United States, 421 U.
542, 95 S.Ct. 1792, 44 L.Ed.2d 363 (19754
(emphasis added).?” The phrase highlighted! %
by the Court merely means that we-havelid
not had the occasion to address-whétherl§
Congress ‘'may “command”’ the States {5,
enact a certain law; and as I have argied
Parts I and II of this opinion, this case does:
not raise that issne. Moreover; it shouldd;
go without saying that the absence of anyd;
on-point precedent from this' Court has ns?,
bearing on the question whether Congress
has properly exercised its constitutional aut
thority under Article 'I. Silence by this

. Court ‘on a subject is not aut.hon

aoythmg

tion between federal laws of general
cability and those ostensibly directed .

at the actmt:es of States, therefore,

the decisions from which.it derives the

not only made no such dxshncnon but
dated federal statutes that- constrie
state sovereignty in ways greater than or

* -gimilar to the take title provision at issue in'

this case. “As- Fry, Hodel; and FERC inake:

clear, our precedents prior to Garcia up-“"
held provisions in federal statutes that di- %
rected States to undertake certain a.ct':io:il'l‘s.-_I :
“[T}t .cannot be constitutionally determins-: -

tive that the federal regulauon is likely* to i

Slates over a Tenth Amendment challenge. In !
my view, Fry perfectly captures the weakness of’
the majority’s distinetion, because the law upa
held in that case involved a far more pervasive :
intrusion on state sovereignty—the authority of;,
state governments to pay salaries and wages | to .
its employees below the fcderal minimum—".
than the take title provision at issue here.- ‘
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- <ve the States to act in a given way,” we
gtated in FERC, “or even to ‘coercle] the
States’ into assuming a regulatory role by
affecung their ‘freedom to make decisions

insareas of ‘“integral governmental func-
tons.” ' " -456 U.S., at 766, 102 S.Ct,, at
g141; - I thus am unconvmced that either
Hodel -or FERC supports the rule an-
nounced by the Court.

tgnd if those cases do stand for the prop-
tion that in certain circumstances Con-
gress may not dictate that the States take.
gpeaf‘ ic actions, it would seem appropriate
apply the test stated in FERC for deter-
mining those circumstances. The crucial
‘eshold inquiry in that case was whether
'sub]ect matter was pre-emptible by.

‘ ng-wss See 456 U.S., at 765, 102.8.Ct.,
W ot 2140, “If Congress can require a state
ad@mstratlve body to consider proposed
¢: regulations as a condition to its' continued
olvement tn a pre-emptible field —and
Jhold today that it can—there is nothmg

' oonstxmtlonal about Congress’ requirin

2d 363 975t ¢
e !ughhghted ¥
that we: ha é»

-
procedural minima as that body’

about undemlung its’ tasks." “Id., at
S.Ct., at 2143 (empha.sns added).

'Ih FERC. Court . went on to explain that if
leglslatmg in-a pre-empﬁble

e Cou.rt concedes it -was’doing

‘asaess ‘Whether. the alleged mtrusnons on
stafe ‘8overeignty -“do’ not. threaten the
Stabes' ‘geparate and-independent exist-
enee, -Lane County v. Oregon, T'Wall. 71,
?6 [19°LE4. 101] (1869); Coyle. v.. Okla-

_homq221US 559, 580[3lsCt.688 -695,
65.L.Ed. 853] (1911), and-do6 not -impair the

i s!iihty of the States ‘to func’aon effectively
=7 ina federal system.! Fry v. United States,

;421 US, at 547, n. 7.[95 S.Ct., at 1795, n.

% National League of Cities v. Usery,

i 426 US., at 852 [96 S.Ct., at 2474),” FERC,
‘:}. supra, 456 U.S., at 765766, 102 S.Ct., at

** 2144, . On neither score does the take title
provision raise constitutional problems. It

- Certainly does not threaten New York’s
independent existence nor impair its ability
to function effectively in the system, all the

n is llkely to

challenge. In I
he weakness of
se the law up-‘-)
nore pervasive :
he authority of -
s and wages to
al mmnmum—-
issue here. -

more so since the provision was enacted
pursuant to .compromises reached among
state leaders and then ratified by Con-’
gress. .

It is clear, therefore, that even under the
precedents selectively chosen by the Court,
its ‘analysis of the take ftitle provision's
constitutionality in this case falls far short
of being .persuasive. 1 would also submit, -
in this connection, that the Court’s attempt
to carve out a doctrinal distinction for stat-
utes that purport solely to regulate State
activities is -especially uupersuaswe after
Gercia. It is true that in that case we
considered -whether a federal statute of
general applicability—the Fair Labor Stan-
dards Act—applied to state transportation
entities but our most recent statements
have explained. the appropna.be analysis ‘in
-a more general manner. Just last Term,
for instance, Justice 0'CONNOR wrote for
the Court that “[w)e are constrained in our-
ability to consider the limits that the state-
federal balance places on Congress’ powers
‘under the Commerce Clause. See Garcia
v. San Antonio Metropolitan Transit Au-
thority, 469 U.S. 528, 105' S.Ct. 1005, 83
L.Ed.2d. 1016 (1985) (dechmng to revlew
limitations. placed on Congress’ Commerce
Clause powers - by *-our federal -system).”
Gregory v. Ashcraft, 501US. =, -—,
111 S.Ct. 2895, 2413, 115. L.Ed.2d. 410
"(1991). Indeed, her. opinion . went.-on . to
state -that “this: Court in Garcia-has left
primarily ‘to the pohfwal procéss the pro-
tection of the States against intrusive exer-
cxses of . Congress’ Commerce Clause pow-
ers.”” Ibid. (emphasis adﬂed) '

Rather t.han -seek gulda.noe froni FE‘RC-
and Hodel, therefore, the more appropnate'
analysis ‘should flow from Garcia, éven if
this case does not involve a congressional
law generaliy applicable to both States and
private partles In Garcia, we stated the
proper inquiry: “[Wje are convinced that
the fundamental limitation that the consti-
tutional scheme imposes on the Commerce
Clause to protect the ‘States as States’ is
one of process rather than one of result.
Any substantive restraint on the exercise
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of Commerce Clause powers must find its
justification in the procedural nature -of
this basic limitation, and it must be tailored
to compensate for possible failings-in the
national political process rather than to dic-

tate a ‘sacred province of state autono-

my.!” 469 U.S., at 554, 105 S.Ct., at 1019
(quoting EEOC v. Wyoming, 460 U.S,, at
236, 103 S.Ct., at 1060), Where it address-
es this aspect of respondents’ argument,
see ante, at 2427-2432, the Court tacitly

concedes that a. failing of the political-

process cannot be shown in this case be-
cause it refuses to rebut the unassailable
arguments that the States were well able
to look after themselves in the legislative
process that culminated in the 1985 Act’s
passage, Indeed, New York acknowledges

that its “congressional delegation partici-

pated in the drafting 'and enactment of
both the 1980 and the 1985 Acts.” Pet. for
Cert. in No. 91-543, p. 7. - The Court rejects

this process-based argument by resorting
to generahtxes and plautudes about the -

S.Wit.hselectxveqtmaﬁonsfmmtheemin.

which the Constitution was adopted, the majori-
ty atiempts to bolster its holdlng that the take
title provision is tantamount to federal “com:

‘mandeering” of the States. 'In view of .the many. -

“Tenth Amendment cases decided ovet: the past

two decades in ‘which resort to the kind of . -
historical analysns ‘generated in’ thé majonty.

opinion was not deemed necessary, I:do not-
‘read the majority’s many invocations of history.

to be anything .other than' claborate ,window- .

dressing. Certainly nowhere does the majority
announce that jts rulé is compelled by an undér:
standing of what the Frainers rmay have thought -
about statutes of the type at issue here. .. More-:-
over, I would observe that, while its quotations
add a certain flavor to the opinion, the majori- '
ty’s historical analysis has a’ distinctly wooden
quality. One would .not know from reading the
majority’s account, for instance, that the nature
of federal-state relations changed fundamentally

after the Civil ‘War. That conflict produced in
its wake a tremendous expansion in the scope of -

the Federal Government's law-making authority,
50 much so that the persons whe helped to
found the Republic would scarcely have recog-
nized the many added roles the "National
Government assumed for itself. Moreover, the
majority fails to mention the New Deal era, in
which the Court recognized the  enormous
. growth in Congress’ power under the Commerce
Clause. See generally F. Frankfurter & J.-Lan-
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purpose of federalism bemg to protect indi,
'ndual rights..

U]t:ma’oely, I suppose, the entire st:ru _
ture of our federal constitutional govaﬁ,g
ment can be traced to &n interest in estahaf
lishing checks and balances to prevent:
exercise of tyranny against individuals
But these fears seem extremely far distan
to me ina Sltuatlon such as thlS We: f

posel of low-level radioactive waste,
Congress has acceded to the wishes o
States by permitting local decision
rather than imposing a solution
Washington. New York itself parti

and supported passage of this legisla

both the gubemawnal and _federal

rhetorie, is needed to solve a nattonal ;:

_lem’

dls, The Busmas of t.he Supremc Court 5-5¢
"(1927); H. Hyman, A More Perfect Unlon: The3:
Impact of the Civil War and Reconistruction.én !
“the Constitution {1973); Corwin, The. Pasing:oﬂ‘ 1
.Dual Federahsm, 36 Val-Rev..1 (1950). .,Who
eek, The ‘Reconstruction of Federal
‘Power, ~ 1863-1875, 13 AmJ.Legal 'Hist.”
(1969); Scheiber,'State Law and “Industtial Pold
.icy” in American. Development, . 17901987, I89°
[Calif L.Rev. . 415 (1987); Ackerman, Constitu
“'tional Politics/Constitutional Law, 99 Yale'LJ.
453 (1989). - While' I believe we'should ‘noi 687§
“ blind to .history, .neither should- we read. 1:.368

Selectively as .to, restrict the proper. scope

Congress’ powers under Article I, :
‘when the history not mentioned by the majoﬁty
‘fully supports a more' expansive un

" -of the legislature’s- authority than may have exi]
isted in the late 18thcentury. | -1

Given the scanty textual support for the ma- .

jority’s position, it would be far more sensible’to
defer-to a coordinate branch of government ifi
its -decision to devise a solution to a nationalT
problem of this kind. Certainly in other cornry
texts, principles of federalism have not insulat-
ed States from mandates by’ the National®
Government. The.Court has upheld congres:S
sional statutes that impose clear directives on.y 3
state officials, including those enacted pursuant
to the Extradition Clause, see, e.g, Puerto Rico™
v. Branstad, 483 US. 219, 227—228 107 S.Ct.'
2802, 2808, 97 L.Ed.2d 187 (1987), the post-CiVll 3
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«-?jf}',g,ugh I disagree with-the Court’s con-
clusion that the take title provision is un-

.constitutional, I do not read its' opinion to
0 preclude Congress from adopting a similar
.. measure through its powers under the
- gpending or Commerce “Clauses. The

" Court makes clear that its objection is to

the alleged “commandeer{ing]” quality' of

- the take title provision. See ante, at 2427.
' 'As its discussion of the surcharge and re-

bate incentives reveals, see ante, at 2425~

; . 2426, the spending power offers a means of -

enacting a take title provision under the
Court’s standards. Congress coulid, in oth-
er ‘words, condition the payment of funds
on the State’s willingness to take, title if it

_has not already prov:ded a waste . dlsposal

faahty Under the scheme upheld in this
case, for example monies collected in the’
surcharge provision nught be withheld or

2 dxsbursed depending on a State’s willing-

ness to take title to or otherwxse accept

waste. generated in state after the statu-
tory deadline for esl'abhshmg its own waste
d:sposal facility has pasaed. See ante, at
2426; South Dakota v. Dole, 483 U.S. 203,
208—209 107 S.Ct. 2798, 2796, 9 LEd2d

- Massachusetts v, "United |

States, 435 US. 484, 461, 98 8.0t 11_53

1164 65 L.Ed.2d 403 (1978)

ca

‘“‘Slmﬂarly, should a State. fail to estabhsh

-8.waste disposal facility by the .appointed

deadline  (under . the statute as presently-
drafted, January 1, 1996, § 2021e(d}2XC)),.
Congress has the: power..pursuant to the.
Commerce Clause to regulate directly the
producers of the waste. Sée ante, at 2426~
2427. Thus, as I read xt, Congress could
amend the statute to say that if a State

* fails to meet the January 1, 1996 deadline

for achieving & means of waste disposal,
and has_not taken title to the waste, no
low-level radioactive waste may be shipped
out of the State of New York. See, e.g.,

War Amendments, sce, e.g, South Carolina v,
Katzenbach, 383 U.S. 301, 319-320, 334-335, 86
8.Ct. 803, 814, 15 L.Ed.2d 769 (1966), as weil as
congressional statutes that require state courts

Hodel, 452 US., at 288, 101.S.Ct., at 2366.-
As the-legislative history of:the 1980 and
1985 Acts indicates, faced with the choice
of federal pre-emptive regulation and self-

‘regulation pursuant to interstate agree-

ment with congressional consent and rat-
ification, the States decisively. chose _the
latter. This background suggests that the
threat of federal pre-emption may suffice
to induce States to accept,responsibility for
failing .to meet critical time deadlines for
solving their low-level radioactive waste
disposal problems, especlally if that federal ,
intervention also would strip state and local_
authorities of any. mput in Iow.hng sites for
!ow-level radioactive: waste &xsposal facili-
ties. . And of course, . should Cong'rese
amend the statube to meet the Court's ‘ob-.
jection and a State refuse to act, the Na-’
tional . Ieglslature will have -ensured at
least & federal solition “to. the waste
management problem. . '

Finally, our precedents leave open the ‘
possibility that Congress may create feder-
al rights-of action in the generators of .low-:
level radioactive waste against persons act- .
ing’ under color:of state law for their fail-
ure: to meet: certain functions desighated in:
federal-state'programs. ‘Thus, 'we have up-
held.§ 1983 suits to ‘enforce certain' rights>
created by statutes enacted pursuant to the:
. Spending Clause, see, e.g., Wilder v. Virgi-.

‘nia’ Hospital Assn:, 496:11.8.'498;.110 S.Ct.

2510, 110 L.Ed.2d 455 (1990); : Wright (v.::
Roanoke , Redevelopment : .and .. Housing
Authority, 419 U.S. 418,.107 S. Ct.- 166,98 ;
LEd.2d.-781. (1987), although Gongress',.
must be cautious in spelling out the federal
right clearly and distinictly; seé, e.g.; ‘Suter:
v. ' Artist. M, 503 U.S. —, 112 SCt.1360
118 LEd2d 1.(1992) (not permitting . a
§ 1983 suit under a.Spending Clause stat-
ute when the ostensible federal right cre-
ated ‘was too vague and amorphous). : In
addition- to compensating injured parties
for the Stabe’s fallure to act., the exposnre :
to hear ‘certain- actions, see, e.g, Tata v Kan,

330 U.S. 386, 392-394, 67 S.CL 810 813—814 91
L.Ed. 967 (1947)
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to liability established by such suits™ also
potentially serves as an inducement to com-
pliance with the program mandate. -

3 . v . .
The uitimate irony of the decision today
is that in its formalistically rigid obeisance
to “federalism,” the Court gives Congress
fewer incentives to defer to the wishes of
state officials in achieving local solutions to
local problems. This legisiation was a clas-
si¢c example of Congress acting as arbiter
among the States in their attempts to ac-
cept responsibility for managing a problem’
of grave import. ‘The States urged the
National Leg'lslature not to impose from
) Washmgton a8 solutlon to the country's low-
level radicactive waste management prob-
lems. Instead, they. sought a reasonablev
level of local and regional ‘autonomy con-
sistent with Art. I, § 10, cl. 3, of the Consti--
tution. By invalidating the medsure’ de-’
signed to ensure ‘complisnce -for recalci-
trant States, such.as-New: York,.the Court
upsgets the delicate . compromise .achieved
among -the States -and:forces-Congress to-
erect several additional formalistic hurdles :
to ‘clear before achieving exactly the same.
objective. - Because the -Court’s .justifica.-
tions. for:undertaking this step are: ;unper-:
sua.sxve ‘to me, I respectfully dlssent.

Jushee STEVENS mncu.rrmg m pa.rt e
and dlssentmg inpart. ¢
-Undeér- the Articlés' of Confederataon,‘ the

Federal Government had the | power to'issue
eomma.ndstotheSﬁates SeeAm ‘VII!

1. ‘l'he Tenth Amendment prov:des: Z’l'he powers
not delegated to the United States by the Constl- -
tution, nor prohibited by it to the States, are’
reserved to the States rﬁpecuvely. or to the
people” :

2. In United Stata v Darby, 312 U.S. 100.,'61 '
S.Ct. 451, 85 L.Ed. 609 (1941), we explained:
*“The amendment states but a truism that all is
retained which has not been surrendered.
There is nothing in the history of its adoptio4 to
suggest that it was more than declaratory of the
relationship between the national .and state
governments as it had been established by the
Constitution before the amendment or that its
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IX. Because that indirect exercise of f
eral power proved ineffective, the Frame
of the Constitution empowered the Federal
Government to exercise legislative authori:
ty directly over individuals within the
States, even though that direct authofity
constituted. a greater intrusion on State:}]
sovereignty. Nothing in that history sug.
gests that the Federal. Government may,
not also impose its will upon the several
States-as it did under the Articles. - Th
Constitution enhanced, rather than dim
ished, .the power of the Federal Gov T
ment. : : .

The notxon that Congress does not
the power to issue a sunp]e command

enacbed by Congress " ante," at, 2428

‘moorrect and unsound. ‘'There 'is no

limitation in"the Constitution.” The T
Amendment' surely does not 1mpose
limit on Congress’ exercise of the powe
delegated to it by Article 12 Nor does
structure of the’ consuttmonal order of tha .
values of federahsm mandate such a
ma] rule. To the eontrary t.he Fed

tas. of’ troops ‘] gee:no reason why Con:d::
gress ‘may: not also: ‘éommand the States' to

- enforce federal water and air quallty st:an-"_,

pm'posewasotherthantoallayfearsthatthc .
new national government might seck to excrdse‘.‘,
powers not granted, and that ‘the states might-

not be able to exercise fully their reserved pow-s - i

ers. ,See e.g,, IT Elliot's Debates, 123, 131, IIT id.
450, 464, 600; IV id 140, 149:.1 Annals oi-.,. 3
Congress. 432, 761, 767-768; Story, Commcntl-r'
ries on the Constitution, §§ 1907-1908. e
. "From the beginning and for many years the:
amendment has been construed as not depriv-..
ing the national .government of authority to
resort to all means for the exercise of a granted
power which are appropriate and plainly adapt-
ed to the permitted end.” Id., at 124, 61 S.Ct., at
462; see also ante, at 2417-2418.- S




dardS or federal standards for the disposi-
Hon-of low-level radioactive wastes.:

. The Constitution gives this Court the
. power to resolve controversies between the
" States. Long before Congress enacted pol-
. :Jution-control legislation, this Court crafted
.. g body of *‘interstate common law,’ " Illi-
" ‘nois v City of Milwaukee, 406 U.S. 91,
- 106,92 S.Ct. 1385, 1394, 31 L.Ed.2d 712
© (1972), to govern disputes between States
"+ involving interstate waters. See Arkansas
7 yaOklachoma, 6503 US. . -
112 S.Ct- 1046, 1052-1053, 117 L.Ed.2d 239
(1992).- In such contexts, we have not hesi-
tated to-direct States to undertake specific
getions. For example, we have “impose[d]
at 2498 _ Y Pn States an affirmative duty to take rea-
! 7 ‘gonable steps to conserve and augment the
ter supply of an interstate stream.”
lorado-v-Neto-Mexico,:459_11.S. 176, 185,

 the severalj
rticles. Th,

WISCONSIN DEPT. OF REVENUE v. WILLIAM WRIGLEY, JR. 2447
Cite as 112 S.Ct. 2447 (1992)

take remedial action.. Cf. Hlinois v. Cily
of Milwaukee. If this Court has such:-au-
thority, surely Congress has similar author-
ity. A .
For these reasons, as well as those set
forth by Justxce WHITE I respectfully ‘dis-

\ ,

" WISCONSIN DEPARTMENT OF -
‘ REVENUE, Petiti.oner,‘
WILLIAM WRIGLEY, JR. CO.

s
pose any. 03°S.Ct. 599, 546, 74 L.Ed.2d 348 (1982)
- (citing Wyoming v. Colorado, 259 U.S. 419,
42'S.Ct. 552, 66 L.Ed. 999 (1922)). Thus,
we unqueshonab]y have the power to com:-
; ‘mand ‘an upstate stream that is polluting:
X ters ofa downst.ream State to adopt

{or does tha
order or¥ t.h

p between States that have joined & com-
[ pact, we would surely have the power. to
grant relief in the form of speclfic enforce-’
Lment of the take title' provision.? 1ndeed

nce “that ‘harmed “its netghbors, it

2 that the ms ‘clear that we would have had ‘the:
0 exercise power bo oommand the offending State to
:chfdm u " 3 Evenif § 2021e(d)(2)(C) is “invalidated” inso-
{ Arale f' .far-as it applies to the State of New York, it
Annals o ., Temains enforceable against the 44 States that
Commenta %" have joined interstate compacts approved by
908. - ’ " - Congress because the compacting States have, in
1y years the: .their agreements, embraced that provision and
not d.chr-.;. . _Biven it independent effect. Congress’ consent
wthority to to the compacts was “granted subject to the
lf_ a granted *provisions of the [Act] ... and only for so long
ainly adapt- _ as the [entities] established in the compact com-
61 S.Ct., at ply with all the provisions of [the] Act.” Appa-

lachian States Low-Level Radioactive Waste
Compact Consent Act, Pub.L. 100-319, 102 Stat.

—No. 91-119.

Argued Jan, 22, 1992.
_ Decided June 19, 1992.

~Wisconsin Tax Appeals Commission
upheld tax assessment ‘against out-of-state
chewing’ guny manufacturer - The :Circuit
Court, Dane “County,- Wilham A. Bablitch,
J.; reversed.’ Department .of ‘Revenue ap-
pealed. " The Cotirt of Appeals 163 Wis.2d
559, 451 N.W.2d 444, reversed and remand—
ed mthﬂdu'ecuons. Manufacturer: peti-
t;loned for review. “The Supreme’ Court, 160
Wis.2d 53, 465 N.W.2d 800, 'reversed.
State's petition for certiorari was granted.

The Supreme Court, Justice Scalia, J., held
that: (1) phrase “solicitation ‘of orders” in-
Intergtate’ COmmeroe Tax _Act lmmumty_v

471.- Thus the oompacts incorporatod the provx--

sions of the Act, including the take title provi-
sion. These compacts, the product of voluntary
interstate cooperation, unquestionably survive
the ."invalidation” of § 2021e(d}(2)(C) as it ap-
plies to New York. Congress did not “direcit]"

the States to enter into thesc.compacts and the -
decision of each compacting State to enter into -
a compact was not influenced by the existence -

of the take title provision: Whether a Stau: went
its own way or joined a compact, it was still
subject to the take title provision.




