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INTERNAL DRAFT AS OF 2/26 
PRESIDENT CLINTON'S RECORD ON ABORTION 

The President believes that decisions about abortion should be between a woman, her doctor and her 
faith, and that abortions should be safe, legal and rare. That's why he has consistently protected 
women's health and safety, and the right of American women to make their own reproductive 
choices, while he has worked to reduce the number of unwanted pregnancies. 

Making Abortion Safe and Legal 

As President: 
Ended the Gag Rule: The Bush Administration instituted a "Gag Rule" that prevented women using 
federally funded clinics--primarily poor women--from getting the information they needed to make 
informed choices about unwanted or health-threatening pregnancies. President Clinton reversed the 
"Gag Rule" in his first week in office. 

Ensuring Clinic Safety: Since 1992, five people have been murdered and seven others have been 
shot and wounded at family planning clinics where abortions are performed. President Clinton 
signed and the Department of Justice is implementing the Freedom of Access to Clinic Entrances Act 
to fight violence and intimidation by anti-choice extremists against women and their doctors. 

Assured Access for Military Families Overseas: President Clinton reversed the Bush Administration 
ban on privately funded abortions at military medical facilities overseas for women in the military 
and in military families overseas. The ban has since been reinstated by the Republican Congress in 
-the Fiscal Year 1996 Department of Defense Appropriations and Authorizations Bills. 

Repealed the "Mexico City Policy": President Clinton reversed 12 years of attacks on reproductive 
choice for women around the world when he repealed the "Mexico City" policy that banned 
distribution of family planning funding for overseas organizations if they perform abortions or speak 
out about reproductive choice, even with private money. 

Established Services for Victims of Rape or Incest: President Clinton supported broadening Medicaid 
services to permit abortion services for poor women who are the victims of rape or incest, in 
addition to those whose life is endangered. These services had been banned during the Reagan and 
Bush Administrations by the "Hyde Amendment" to the appropriations bill that funds Medicaid. 

Ended the Ban on Fetal Tissue Research: The Bush Administration banned federal funding of fetal 
tissue transplantation research. President Clinton reversed the ban on this research, which could lead 
to advances in women's health and in treatment of diseases like leukemia and Parkinson's. 

Ended the Mifepristone Import Ban for Testing: President Bush imposed an import ban on 
Mifepristone, a drug that terminates pregnancy without surgery. The President revoked the import 
ban, and now Mifepristone is being tested in the United States. Mifepristone would expand choices 
for American women--giving them options already available in France, the United Kingdom and 
Sweden. 

Appointed Two Supreme Court Justices who support the constitutional right to privacy 
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Making Abortion Rare 

As President 
Welfare Reform: The President has fought hard for welfare refonn that promotes work and 
responsible parenting, but that does not deny people benefits because they are underage and 
unmarried, which the Catholic church has argued provides an incentive for more people to have 
abortions and would lead to increased abortions. He has also opposed a mandatory family cap .. 

Funding Family Planning: To help prevent unwanted pregnancies, the President has requested budget 
increases for the federal Family Planning Program for each year he has been in office. Among other 
reproductive health and education services, this program makes family planning infonnation and 
contraception available to millions of women who might not otherwise get reproductive health care. 

Preventing Teenage Pregnancy: The Clinton Administration strategy is driven by two fundamental 
goals: instilling a greater sense of personal responsibility in young people for the consequences of 
their behavior, while providing increased opportunities for education, jobs and hope for the future so 
that they are more likely to make the right choices. 

President Clinton's challenge to the private sector to address the high rates of teen pregnancy has also 
prompted fonnation of a National Campaign to Reduce Teen Pregnancy. This effort aims to marshal 
the resources across the country to effectively reduce teen pregnancy rates by 1/3 in ten years. 

Facilitating Adoption: The President has taken important actions to encourage adoption, to recruit 
families, to reduce unnecessary delays in moving children from foster care to adoption, and to 
support families that choose to open their hearts and homes to waiting children. 

We will continue to champion programs that break down barriers to adoption through aggressive 
recruitment of adoptive and foster care parents; support for placement of special needs children; and 
technical assistance to agencies committed to special needs adoption. We are shifting the Federal 
focus from paperwork to outcomes for children. By increasing flexibility for states and communities 
and by working with them, we will find better ways to guarantee safety and stability for these 
vulnerable children. Finally, we are developing a national strategic plan to promote the adoption of 
special needs children. 

Record: 
o The Multiethnic Placement Act, which the President signed into law in October 1994, removes 
barriers to adoption based on race or ethnic origin. 

o During this Administration, the number of children with special needs who have been adopted 
with Federal adoption assistance has increased by about 30%. 

o The President has stood finn during the budget debate to protect funds for adoption, foster care, 
child abuse and neglect, Medicaid, and SSI -- programs that are critical to many adoptive families 
and children. 

Signed Family and Medical Leave Act· President Clinton signed the Family Medical Leave Act into 
law, allowing workers to take up tI2 weeks of unpaid leave to care for an infant or ailing loved one 
without losing their jobs. American workers are no longer forced to choose between their jobs and 
their families in times of crisis. 
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.l&.~~Jn....8J~~~. Signed a law prohibiting abortions after the 25th week of pregnancy, except 
nated by rape or incest, or when the woman's life or health are endangered. 
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President Clinton's Record on Abortion: Excerpts As Governor and President 

MAKING ABORTION SAFE AND LEGAL 

As Governor 
"I am personally opposed to abortion except in cases of rape, incest, and to save the mother's 
life .... However, I do not believe the law should make criminal the conduct of a woman who decides 
to have an abortion as long as the unborn child cannot live outside of the mother's body." 
Source: Arkansas Democrat; July 14, 1989 

"I am opposed to overturning Roe vs. Wade," Clinton added. "I think it's the right decision. I think 
we should leave it intact." 
Source: The Arkansas Gazette (News, Page lA, July 15, 1991) 

A 1992 campaign issue paper stated, "Bill Clinton recognizes that personal privacy is a fundamental 
liberty guaranteed and protected by the Unites States Constitution; and that the government therefore 
has no right to interfere with the difficulty and intensely personal decisions women must sometimes 
make regarding abortions. As President, he will sign the Freedom of Choice Act to ensure that a 
woman's right to choose is not jeopardized by a Supreme Court reversal or limitation of Roe v, 
Wade." . 
Source: NARAL Document 

" . In June 1992, Clinton stated, "We are only one justice away from returning to the painful past before 
Roe v. Wade, and only a president committed to maintaining the present law can maintain. the 
constitutional right to abortion." Clinton said he would not name any judge who did not 'support a 
constitutional right to privacy and that a new leader is needed to halt "the extreme movement of the 
Supreme Court to the right." 
Source: NARAL Document 

As President: 
"But let me say this: When I took office, I abolished the gag rule. I abolished the ban on fetal tissue 
research. I appointed Ruth Bader Ginsburg to the Supreme Court, who's made a career of fighting 
for the rights of women and believes in the constitutional right to choose. I have gotten the United 
States back into the effort to control worldwide population growth, which is an important human 
issue, not through abortion, but through basic contraceptives, something that the United States had 
walked away from before. So I think that my record on that is clear and unblemished ... 

I wouldn't appoint someone that I thought would just flagrantly walk away from what is clearly the 
law of the land, which is that a woman within the first two trimesters of pregnancy anyway has a 
constitutional right to choose. That's what the law is. That's what I believe in. I don't think it 
should be changed. And the judges that I appoint will have to be willing to uphold the law of the 
land if they want the job. 
Source: White House Briefing; California Town Hall Meeting with President 

Clinton; October 3, 1993 
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"[Dr. Foster] has labored to reduce teen pregnancy, to reduce the number of abortions, to tell young 
people without other role models in a disciplined, organized way, you shouldn't have sex before 
you're married ... This is a man our country should be proud to call our own. So, why was a group of 
senators determined to stop Dr. Foster? A minority of the Senate blocked a vote on him in a 
calculated move to showcase their desire to take away a woman's right to choose ... 

Unfortunately, in Washington today, pure political correctness and raw political power count a whole 
lot more than actually doing something to reduce the tragedies of teen pregnancy and the high 
number of abortions .. .! believe it is clear what the law of the land is. And I believe that abortion 
should be rare, but it should be legal and safe. The extreme right wing in our country wants to 
impose its views on all the rest of Americans ... 
Source: President Clinton's Saturday Radio Address; June 24, 1995 

"There is a wholesale assault on the right to choose going on in the Congress now in all kinds of 
little, indirect ways," Clinton said. "And I hope we can beat it back because .. .! don't think that's the 
right thing to do." 

As for his own efforts to defend women's right to abortion, Clinton said, "I think I'm doing 
rythi I " eve ng can ... 

Source: Associated Press; August 12, 1995 

MAKING ABORTION RARE 

As Governor 
"I believe that in the rule of Roe v. Wade which says that the states can make abortions illegal in the 
third trimester, when children can live independently outside their mother's wombs, and those 
abortions are illegal in my state. Secondly, I have signed a parental notification law which requires 
minors to notify their parents with whom they're living unless they go through a judicial bypass 
provision and have a reason why they should not." 

"Those are two areas where I have supported restrictions on an absolute right to abortion. I do still 
believe that by and large it should be a private rather than a government decision and therefore I 
disagree with the position taken at the Republican convention for a constitutional amendment to ban 
all abortions." 
Source: Dallas Town Meeting (KDFW-TV studios); August 25,1992 

78-82:Under present Arkansas law, abortion is illegal when the unborn child can live outside its 
mother's womb. I support that. While I have also supported restrictions on public funding and a 
parental notification requirement for minors, I think the government should impose no further 
restrictions. Until the fetus can live outside the mother's womb, I believe the decision on abortion 
should be the woman's not the government's. 
Source: 1990 AP survey excerpt 
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In October 1992, Clinton stated, "I can tell you the two [abortion restrictions] that I have supported 
in my state, and that I think are appropriate. One is banning abortions in the third trimester ... .The 
other is a requirement of parental notice for custodial parents ... [a]s long as there's some provision for 
bypass .... Otherwise, I personally don't favor any other restrictions." 

A 1992 campaign issue paper stated that Clinton and Gore "oppose any federal attempt to limit 
access to abortion through mandatory waiting periods or parental or spousal consent requirements." 

In a letter dated July 1, 1992, Clinton wrote, "In Arkansas, I have fought against mandatory waiting 
periods and parental and spousal consent laws." 

A 1992 campaign issue paper stated that Clinton supports "state efforts to require some form of 
adult counseling or consultation for underage girls who choose to have an abortion--as long as 
workable and effective judicial bypass provisions are attached to such laws." 
Source: NARAL Document 

In July 1992, Clinton stated, "We have to remind the American people once again that being pro
choice is very different from being pro-abortion ... that ours is the party with the courage to reduce 
unwanted pregnancy and to try and to give meaning to life, to every life in this country." 

In October 1992, Clinton stated, "In my state, in several of the years in which I have been governor, 
the number of abortions has gone down. And I have been an outspoken advocate of proper parenting 
and sex education in the schools, promoting abstinence among young people and also telling them 
how their bodies work and trying to avoid unwanted pregnancies. I also believe we ought to do 
more with adoptions." 
Source: NARAL Document 

As President 
"These extremists want to cut off all help to children whose mothers are poor, young and unmarried, 
even though the Catholic Church and many Republicans have warned that this would lead to more 
abortions. These same people want Washington to impose mandates like a family cap, even though 
Republicans and Democratic governors alike agree that these decisions should be left to the states. 
Source: President Clinton's Saturday Radio Address; September 16, 1995 

"There's also a pretty good consensus on what we shouldn't do. I think most Americans believe that 
while we should promote work and we should fight premature--and certainly fight out-of-wedlock--
pregnancy, it is a mistake to deny people benefits, children's benefits, because their parents are 
underage and unmarried, just for example. And I think most Americans are concerned that the 10ng
term trend in America--that's now about 10 years long--toward dramatic decline in the abortion rate 
might tum around and go up again, at least among some classes of people, if we pass that kind of 
rule everywhere in the country." 
Source: White House Briefing; Remarks by President Bill Clinton to the National 

Governors' Association Meeting; July 31, 1995 



"We are deeply divided over many issues, none more than the painful and difficult issue of abortion. 
The law now is that the woman, not the government, makes the decision until the third trimester, 
when a baby can live independently of his mother, therefore the government can prohibit 
abortions ... Many, many Americans oppose abortion. And everyone agrees it's a tragedy. I believe 
we should all work to reduce the number of abortions, through vigorous campaigns to promote 
abstinence among young people, reduce out-of-wedlock pregnancy especially among teenagers, and 
promote more adoptions. If people in Washington spent less time using abortion to divide the 
country for their own political ends, and more time following Doctor Foster's example of fighting 
these problems, there'd be a lot fewer abortions in America. And we'd be a lot stronger as a 
country." 
Source: President Clinton's Saturday Radio Address; June 24, 1995 

"Now, consider this: today, about 40% of all children are born into home where there was never a 
marriage; 27% of all pregnancies end in abortion. Now, I don't care what your position is, whether 
you're pro-choice or anti~, that's too many.--That's not about serious health problems or emotional 
problems. So, when the miracle of conception occurs, less than half of those miracles wind up being 
babies born into homes where there's a mother and a father and where the kid's got a better than 
even chance of having the life that most of us have or we wouldn't be here in our neckties and nice 
dresses today. Now that's just a fact." 
Source: White House Briefing; Remarks by President Clinton at 114th Annual 

Session of the National Baptist Convention USA, Morial Convention 
Center; September 9, 1994 

"Now, I want to be clear about this. Contrary to some assertions, we do not support abortion as a 
method of family planning. We respect, however, the diversity of national laws, except we do 
oppose coercion wherever it exists. Our own policy in the United States is that this should be a 
matter of personal choice, not public dictation and that --and as I have said many times, that abortion 
should be safe, legal and rare. In many other countries where it does exist, we believe safety is an 
important issue, and if you look at the mortality figures, it is hard to turn away from that issue. We 
also believe that providing women with the means to prevent unwanted pregnancy will do more than 
anything else to reduce abortion." . 
Source: President Clinton speaks at dinner for forum on population issues 

The Department of State; June 29, 1994 

"My position on this I think is pretty clear. I think, at a minimum, that we should not fund abortions 
when the child is capable of living outside the mother's womb. That's what we permit to be 
criminalized in America today under Roe against Wade. And secondly, we should not in any way, 
shape or form fund abortions if they are enforced on citizens by the government, if they are against 
people's will. Those--there may be other restrictions I would favor, but I can just tell you that on the 
front end I think that those are the two places where I would not support our funding going in. And 
so I think that we ought to be very careful in how we do this. On the other hand, I don't necessarily 
think that we ought to write the Hyde Amendment into international law because there are a lot of 
countries who have a very different view of this and whose religious traditions treat it differently. 
Source: White House Briefing; Remarks by President Bill Clinton to the American 

Society of Newspaper Editors; J.W. Marriott; April 13, 1994 
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"The issue is a much deeper one, and one over which people have argued for a long time, one 
over which Christians have argued for a long time, when does the soul enter the body so that to 
terminate the living organism amounts to killing a person? That is the question. It is a deep moral 
question over which serious Christians disagree. I have heard -- you may smile with all your self
assurance, young man, but there are many Christian ministers who disagree with you. And the 
question is -- and let me say, I honor your conviction. I worked very hard in my state to reduce the 
number of abortions. I don't like abortion. the question for policymakers on the issue of whether 
Roe v. Wade should be repealed is the question of whether we really are prepared to go all the w~y 
and make women and their doctors criminals because we believe we know that. Now, you are. But 
here's the problem. In a great democratic society, you have to be very careful what you apply the 
criminal law to ... You have to be very careful when you know that there is a difference that splits the 
American people right down the middle. Very few Americans believe that all abortions all the time 
are all right. Almost all Americans believe that abortion should be illegal when the children can live 
outside the mother's womb. There is about a 50-50 split in our country of honest conviction about 
whether terminating a baby in the mother's womb before the bay can live outside the mother's womb 
amounts to what you say it does, which is first degree murder. So, the reason I support Roe v. 
Wade, and the reason I signed a bill to make abortion illegal in the third trimester is because I think 
that the government of this country should not make criminal activities over which even theologians 
are in serious disagreement. That's how I feel." 
Source: White House Briefing; Clinton Town Hall Meeting at Chillicothe High 

School Chillicothe, Ohio; February 19, 1993 



November 6, 1995 

MEMORANDUM FOR DISTRIBUTION 

FROM: Debbie Fine and Jeremy Ben-Ami 

SUBJECT: Attached on Partial Birth Abortion Ban Bills 

In addition to the e-mail that went out this evening, attached are several documents you might 
find helpful as a follow-up to our meeting last week: 

• suggested internal talking points; 
• statements/letters from American College of Obstetricians and Gynecologists, the 

California Medical Association, American Medical Women's Association, Planned 
Parenthood (American Association of Nurse Practitioners have also released a 
statement that we are waiting to receive); 

• the SAP that went to the House (Senate SAP is likely to be virtually the same); 
• a couple of news articles; and 
• an ad placed by NARAL. 

cc: Carol Rasco 
Alexis Herman 
George Stephanopoulos 
Martha Foley 
Nancy-Ann Min 
Jennifer Klein 
James Castello / 
Elena Kagan 
Mary Ellen Glynn 
Kitty Higgins 
John Hart 
Betsy Myers 
Judy Gold 
Barbara Woolley 
Tracy Thornton 
Barbara Chow 
Janet Murguia 
Marilyn Yager 
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November 6, 1995 

SUGGESTED TALKING POINTS FOR INTERNAL USE ONLY 
ON THE "PARTIAL BIRTH ABORTION BAN ACT" 

• The President believes that the decision whether or not to have an abortion should be 
between a woman, her doctor and her faith; and that abortions should be safe, legal 
and rare. He has consistently opposed late tenn abortions except to protect the life or 
health of the mother. 

• H.R. 1833 does not include consideration of the health of the mother. This is the 
wrong policy. The President believes it is wrong in this case to substitute political 
decision making for medical decision making. These decisions must be made on the 
basis of the woman's health. 

• It is also in conflict with constitutional law, since the Supreme Court has ruled in Roe 
v. Wade that women's health must always be considered as a factor in such decisions. 

• For these reasons, the Administration cannot support H.R. 1833 . 
• 
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The 
American 

College of 
Obsrenicians and 
Gynecologists 

The Honorable Robert Dole 
Majority Leader 
S-230, The Capitol 
Washington, DC 20510 

Dear Majority Leader Dole: 

November 6, 1995 

The American College of Obstetricians and Gynecologists (ACOO), an 
organization representing more than 35,000 physicians dedicated to improving women's 
health care, does not support HR 1833, the Partial-Birth Abortion Ban Act of 1995. The 
College finds very disturbing that Congress would take any action that would supersede 
the medical judgment of trained physicians and criminalize medical procedures that may be 
necessary to save the life of a woman. Moreover, in defining what medical procedures 
doctors mayor may not perfonn, HR 1833 employs terminology that is not even 
recognized in the medical community -- demonstrating why Congressional opinion should 
never be substituted for professional medical judgment. 

Thank you for considering our views on this important matter. 

Sincerely, 

Ralph W. Hale, MD 
Executive Director 

( 202)618-.');)77 
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The 
American 
College of 

Obstetricians and 
Gynecologists 

FAX NO. 202 488 3985 
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November 1. 1995 

Statement on H.R.l833 
The Partial-Birth Abortion Ban Act of 1995 

P. 02 

The American College of Obstetricians and Gynecologists is disappointed 
that the u.s. House of Representatives has attempted to regulate medical 
decision-making today by passing a bill on 50-called "parcial-birth" abortion. 

The College finds very disturbing any action by Congress that would 
supersede the medical judgmenc of trained physicians and that would 
criminali~e medical procedures that may be necessary to save the life of a 
woman. Moreover. in defining what: medical procedures doctors mayor may not 
perform. the bill employs terminology that is not: even recognized in the 
medical community -- demonstrating why congressional opinion should never be 
substituted for professional medical judgment., 

The College does not support H.R.l833. or the companion Senate bill. 
5.939. 
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Planned Parenthood® 
Federation of America, Inc. 

November 2, 1995 

The Honorable William Jefferson Clinton 
The White House 
Washington, D.C. 

Dear Mr. President: 

Women's fundamental reproductive rights are under siege as never before in the united States 
Congress. Radical right forces have attached anti-family planning and anti-abortion 
amendments to almost every appropriations bill and are promoting other legislation that is a 

. direct assault on the legal right to abortion. Planned Parenthood Federation of America 
represents millions of American women and men who are depending on your solid support of 
reproductive rights. Mr. President, we urge you to veto - and make clear publicly your' 
commitment to veto - the following legislative actions: 

H.R. 1833, the so-called "Partial Birth Abortion Ban" Act. The approval of this legislation 
by the House of Representatives yesterday was deeply distwbing. It is bad policy and 
represents an unprecedented intrusion by Congress into the most personal and difficuh of 
medical decisions. While Iate-term abortions are tragic, the fact is that the procedure is 
extremely rare - fewer than 600 are perfonned in any given year - and are perfonned only in 
dire situations to protect the womail's life, health and future reproductive capability. We were 
heartened by the statement issued by the Office of Management and Budget stating your 
opposition to the bill. We encourage you to continue to take the life and health of these 
women and their families to heart. We need you to reject this unwarranted intrusion into the 
practice of medicine by vetoing this bill ifit is approved by the Senate. 

H.R. 1868, the FY 96 Foreign Operations Appropriations bill, containing a "Mexico 
City Policy" (an international "gag rule") and ban on funding of the UNFPA. We are 
very pleased by the recommendation of the Office of Management and Budget that you veto 

. this bill because of the population provisions. On your second day in office, you made clear 
your opposition to denying U.S. population assistance to organizations that - with private, 
non-US. fonds - provide abortions by repealing the so-called ''Mexico City Policy." Should 
the foreign aid spending bill include this type of restriction, an international gag rule on groups 
that seek to influence abortion policy in their own country, or a prohibition on funding of the 
United Nations Population Fund, we urge you to maintain your support by vetoing the bill. 
These kinds of restrictions fly in the face of the U.S. commitments to international Populati9n 

.. -. - . . .. -' "and reproductive health care announced at the international population an.d~~II)en)_ ~ ~.. .~, ~ ,., . _'.~ 
conferences in Cairo and Beijing. 

1120 Connecticut Avenue, N.W" Suite 461, Washington, DC 20036 (202) 785-3351 FAX (202) 293-4349 
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The Honorable William Jefferson Clinton 
November 2, 1995 
Page Two 

, 

The lstookIMcIntoshlEhrlich Silence America language. This provision is intended to 
prevent non-profit organizations from engaging in public discourse while permitting for-profit 
companies with views more compattole with the Congressional leadership to lobby unfettered, 
even if they receive millions of dollars from the government. The YWCA has noted that they 
might have to choose between closing down one of the nation's largest day care operations or 
advocating for better laws to protect abused women. The American Lung Association would 
be barred from advocating for restrictions on smoking while the tobacco industry would be 
able to run adds such as those by RJR Tobacco opposing government policies, despite 
receiving enormous amounts of money in Federal price supports and other government largess. 
This language cannot be made acceptable and should be rejected. Likewise bills that include it 
should be rejected iffor no other reason than because of the inclusion of this provision. We 
urge you to stand firm and refuse to accept this undemocratic attempt to silence those that 
. disagree with the current congressional majority. 

The women of America are counting on you to preseIYe their fundamental right to make 
choices about their own reproductive lives. We all agree that unless women can make these 
personal decisions, they will not be fully empowered to take the best possible care of their 
families and communities. 

We greatly appreciate your support and look forward to working with you on policies that 
protect women's reproductive choices. 

Sincerely, 

~~ 
Jane Johnson 

~im-~:r~ 
JIJD LeFevre 

Interim Co-President Interim Co-President 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

November 1, 1995 
(House) 

STATEMENT OF ADMINISTRATION POLICY, 
(THIs srATEMENT HAS BEEN COORDINATED BY OMB wrm THE CONCERNED AGENCIES.) 

H.R. 1833 -- Partial-Birth Abortion Ban Act of 1995 
(Rep. Canady (R) FL and 115 others) 

The President believes that the decision to have an abortion 
should be between a woman, her conscience, her doctor, and her 
God. He believes that legal abortions should be safe and rare. 
The President has long opposed late term abortions except where 
they are necessary to protect the life of the mother or where 
there is a threat to her health, consistent with the law. The 
Supreme Court has ruled that "Roe forbids a state from 
interfering with a woman's choice to undergo an abortion 
procedure if continuing her pregnancy would constitute a threat 
to her health." Therefore, the Administration cannot support 
H.R. 1833 because it fails to provide for consideration of the 
need to preserve the life and health of the mother, consistent 
with the Supreme Court's decision in Roe v. Wade. 

Pay-As-You-Go scoring 

H.R. 1833 would affect both direct spending and receipts; 
therefore, it is subject to the pay-as-you-go requirement of the 
Omnibus Budget Reconciliation Act of 1990. OMB's preliminary 
scoring estimate of this bill is zero • 

.. ~ 
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WILL THIS BECOME 

THE ONLY 
CONGRESSIONALLy-ApPROVED 

lost Wednesday, the House of Representotives voted for 
the first time to criminalize some abortions and challenge 
Roe v. Wade. Even a doclor trying to save c woman's 
life or protect her health could be sent to jail as a common 
criminal. This week, Bob Dole and his ant~hoice Senate 
ore poised to do the same. 

The anti-choice majority in Congress is boosting that this is 
the be9inning of the end for obortion rights. P-s Rep. Chris 
Smith (R-NJI said, ·We will begin to focus on the methods 
(of abortion] and declore !hem to be ille9cl.· 

Since January, the House has voted to allow states to bon 
Mediccid abortions for rape and incest vidims; interfere with 
the training of medical residents in abortion procedures; didate 
which procedure doctors con use; prohibit federal employees 
• . "".1 .' I t '- _ ", • .-1 ___ . __ ..... ,-~_ 

ABORTION METHOD? 
Your right to choose is in grave danger. It's time 10 stond 
up and fight bock. Join NARAts campaign to protect 

. women, their doctors and the freedom to choose. Make 
sure women hove a place to tum other than the back alleys. 
Join us, while you still hove the choice. 

r---------~--~---------, 
Don't letthe Senate take away your rights. 
Coli your SenOlors today at 202/224-3121 . 

o Yes I wont to help NARAL keep politicians oot 
of this privare decision. 

Name 
Address ____________ _ 

~._._ 7: .... 
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to'~borlion to servicewomen overseas; and impose a "gag" 
rule on international family planning programs. And they've . 
only just begun. 

The truth is that when women face obstades to abortion, they 
don't stop havi~9 abortions, they just stop having safe 
abortions. When abortion was illegal, women died. The 
women of America should never again hove to face Ihose 
dangerous and degrading doys. 

National Abortion & Reproductive Rights Action league 

. -"'-------
I I 
: I'm enclosing mv donation of: : 
I _$15 _$25 _$50 _$100 _more I 
I I 
I Contributions or gifts to NARAl are not lox deductible I 
; os charitable contribu~on$. NARAL connor accept : 
I corporo1e contributions. Please moil 10 the address below. I 
I NTl15 I L ______________________ ~ 

11 S6 15th Street NW, Washington, D.C. 20005·202/973-3000 



Late Term Abortion 

• State Restrictions on Late-Term Abortions 

• Story of Vicki Wilson, San Jose Sunday Magazine 

THE PRESIDENT HAS SEEN 
\- \~- <'\"", 

'Sr (.I.A.~ l ~ _ JL ... '1 

k l1~J ~~1e/. 

• Story of Coreen Costello (pro-life Republican), New York Times Editorial 

• Remarks: Congressman Zoe Lofgren 
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THE WHITE HOUSE 

WASHINGTON 

January 6, 1996 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM: Debbie Fine 

SUBJECT: State Restrictions on Late-Term Abortions 

State Restrictions on Late-Term Abortions 
Following is a list of states where post-viability (usually defined between 24 and 28 weeks) 
abortions are not allowed, with certain exceptions that are identified below. Please note that 
(1) these are not absolute bans, but limits on the availability of these services; and (2) the 
Attorney General has issued opinions on several of these laws stating that they are 
unconstitutional for varying reasons. (i.e. the restriction could apply to pre-viability cases 
when a specific week of pregnancy written into the law, or the law does not account 
adequately for health. See attached for details.) The total listed here is 41 (if you include 
Alabama.) 

Alabama 
Arizona 
Arkansas 
California 

(only applies to certain facilities; with life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions, and when result of rape or incest of a minor) 
(applies to all cases after the 20th week; no exceptions) 

Connecticut (with life and health exceptions) 
Delaware 
Florida 

Georgia 

Idaho 

Illinois 
Indiana 
Iowa 

(applies to all cases after the 20th week; life exception) 
(applies to all cases in the third trimester; life and health exceptions if certified 
in writing by two physicians) . 
(applies to all cases after the 2nd trimester; life and health exceptions if 
certified by three physicians) 
(with exceptions to preserve the woman's life or if fetus would be unable to 
survive) 
(with life and health exceptions) 
(with narrow life and health exceptions) 
(applies to cases after the end of the second trimester; life and health 
exceptions) 

Kansas (with narrow life and health exceptions) 
Kentucky (with life and health exceptions) 
Louisiana (with life and health exceptions) 
Maine (with life and health exceptions) 
Maryland (with life, health and' serious fetal abnormality exceptions) 
Massachusetts (applies after the 24th week, with life and narrow health exceptions) 
Michigan (applies 'after quickening'; life exception) 



...... 

Minnesota (applies after 20 weeks; life and health exceptions) 
Missouri (with life and health exceptions) 
Montana (with life and health exceptions) 
Nebraska (with life and health exceptions) 
Nevada (applies after the 24th week; narrow life and health exceptions) 
New Hampshire (applies 'after quickening'; life exception) 
New York (applies after the 24th week; life exception) . 
North Carolina (applies after 20 weeks; narrow life and health exceptions) 
North Dakota (with narrow life and health exceptions; requires concurrence from 2 

physicians) 
Ohio (with narrow life and health exceptions; see below for details) 
Oklahoma (with life and health exceptions) 
Pennsylvania (applies after 24th week; narrow li'fe and health exceptions) 
Rhode Island (life exception) 
South Carolina (applies after 24th week; narrow life and health) 
South Dakota (applies after 24th week; life and health exceptions) 
Tennessee (with life and health exceptions) 
Texas (with narrow life and health exceptions, and where severe fetal abnormality) 
Utah (applies after 20 weeks; life and narrow health exceptions, and where grave 

Virginia 
Washington 
Wisconsin 
Wyoming 

Note on Ohio 

fetal defect) 
(applies post-second trimester; life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions) 
(with life and narrow health exceptions) 

In August, an abortion law in Ohio was enacted with the following provisions: 

• (1) bans the Dilation and Extraction (D&X) procedure for all abortions (Note: it refers 
to the procedure as 'D&X' unlike H.R. 1833); 

• (2) bans all post-viability abortions, except when the physician is acting, " ... to prevent 
the death of the pregnant woman or to avoid a serious risk of the substantial and 
irreversible impairment of a major bodily function ... ;" 

• (3) imposes a viability testing requirement and several other conditions before an 
abortion may be performed after the 22nd week of pregnancy; and 

• (4) creates civil and criminal liability for violations of the D&X ban or the post
viability ban, and criminal liability for violations of the viability testing requirement. 

On December 13, in response to a request from the Women's Professional Medical 
Corporation, a preliminary injunction was issued against the law. The Judge found that there 
is' a "substantial likelihood of success" of proving that the law is unconstitutional on the 
following grounds: 



" , 

• The definition of D&X is unconstitutionally vague. The legislation could be 
interpreted to include Dilation and Evacuation (D&E), the procedure commonly used 
in the second trimester; therefore, it lacks clear guidelines for physicians as to what 
will result in a liability. 

• This ban on use of the D&X procedure could pose an undue burden on women 
seeking abortions in pre-viability stages, because D&X may be the least risky method 
available for some women. 

• This ban on post-viability abortions could be found unconstitutional because of the 
threat it poses to the right of a woman to an abortion in order to preserve her life or 
health. (The Judge outlines several different reasons for this in his opinion, including 
an overly narrow definition of health.)' ' 

State~by-State Summary 
Attached is a more complete summary compiled by NARAL that details all restrictions on 
post-viability abortions on a state-by-state basis, 

cc: Carol Rasco 
Jeremy Ben-Ami 



NAIUlJ. Promoting Reproductive Choices 

STATES WITH POST.VIABILITY RESTRICTIONS 

ALABAMA 

No abortion may be performed after viability at an abortion or reproductive health 
center unless immediately necessary to preserve the woman's life or physical 
health. Admin. Code r. 420-5-1-.03(2)(c) (Supp. 1990). 

ARIZONA 

No abortion may be performed after viability unless necessary to preserve the 
woman's life or health. A second physician must be in attendance at a post
viability abortion to provide medical attention to the fetus. § 36-2301.01 (1993). 

ARKANSAS 

No aborrion may be performed after viability unless necessary to preserve the 
woman's life or health or the pregnancy is the result of rape or incest perpetrated 
on a minor. A second physician must be in attendance at a post-viability abortion 
to pro~ide medical attention to the ferus. §§ 20-16-705. -707 (Michie 1991). 

CALIFORNIA 

No abonion may be performed after the 20th week of pregnancy. Health & Safety 
§ 25953 (West 1984). The Attorney General has issued an opinion stating that this 
provision is unconstitutional as applied to pre-viability abortions and abortions 
necessary to preserve the woman's life or health. 65 Op. Att'y Gen. 261 (1982). 

CONNECTICUT 

No abortion may be performed after viability unless necessary to preserve the 
woman's life or health. § 19a-602(b) (West Supp. 1993). 

". P.03 
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DELAWARE 

No abortion may be performed after the 20th week of gestation unless continuation of the 
pregnancy is likely to result in the woman's death. Tit. 24, § 1790 (1987 & Supp. 1992). 
The Attorney GenetaI has issued an opinion stating that this provision is invalid and 
inconsistent with Roe v. Wade, 410 U.S. 113 (1973). 

FLORIDA 

No abortion may be performed in the last trimester of pregnancy unless two physicians 
certify in writing that the abortion is necessary to preserve ,the woman's life or health. § 
390.001(2) (West 1993). This provision is unconstitutional as applied to pre-viability 
abortions. A state may not prohihit abortion prior to viability, a point which varies with each 
pregnancy and may not be declared to occur at a particular gestational age. Colauui v. 
Franklin, 439 U.S. 379, 388-89 (1979). 

GEORGIA 

No abortion may be performed after the second trimester unless three physicians certify that 
an'abortion is necessary to preserve the woman's life or health. § 16-12-141(c) (Michie 
1992). This provision is unconstitutional as applied to pre-viability abortions. A state may not 
prohibit abortion prior to viability, a point that varies with each pregnancy and may not be 
declared to occur at a particular gestational age. Colauni v. Franklin, 439 U.S. 379, 388-89 
(1979), 

IDAHO 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or unless the fetus, if born, would be unable to survive. §§ 18-608(3), 18-604(6) (1987). 
This law unconstitutionally prohibits post-viability abortions in cases in which an abortion is 
necessary [0 preserve the woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

ILLINOIS 

. No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. A second physician must be in attendance at a post-viability abortion to provide 
medical attention to the fetus. Ch, 720, act 510, §§ 5,6 (Michie 1993). 

THE NATION,\L 0BORTION AND REPRODucnVE RIGHTS ACTION LEAGUE PAOE :! 
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INDIANA 

No abortion may be performed after viability unless necessary to prevent a substantial 
permanent impairment of the life or physical health of the woman. A second physician must 
be in attendance at a post-viability abortion to provide medical attention to the ferus. §§ ]6-
34-2-1(3), 16-34-2-3(b) (West Supp. 1993). This law unconstitutionally prohibits some post
viability abortions that are necessary to preserve the woman's health. See Roe v. Wade, 410 
U.S. 113. 164-165 (1973). 

IOWA 

No abortion may be performed after the end of the second trimester unless necessary to 
preserve the womaIl's life or health. § 707.7 (West 1979). This provision is unconstitutional 
as applied to pre-viability abortions. A state may not prohibit abortion prior to viability, a 
point which varies with each pregnancy and may not be declared to occur at a particular 
gestational age. Colaurri \I. Franklin. ~39 U.S. 379, 388-89 (1979). 

KANSAS 

No abortion may be performed after viability unless the attending physician and another, 
financially independent physician determine that an abortion is necessary to preserve the 
woman's life or the fetus is affected by a severe or life-threatening deformity or abnormality. 
§ 65-6703 (1992 & Supp. 1993). The Attorney General has issued an opinion stating that 
abortion canner be prohibited at any time when a woman's health is at risk, and has fllcd a 
lawsuit requesting a court order stating that this law is unconstitutional and enjoining its 
enforcement. Op. Att.'y Gen. No. 91-130 (Oct. 15, 1991); Srephan v. Finney, No. 93-CV-
912 (Kan. D. Ct. filed Aug. 4, 1993). 

KENTUCKY 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 311.780 (Michie/Babbs-Merrill 1990). 

LOUISIANA 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. A second physician must be in attendance at a post.-viability abortion to provide 
medical attention to the fetus. § 40:1299.35.4 (West 1992). 

MAINE 

No abortion may be performed after Viability unless necessary to preserve the woman's life 
or health. Tit. 22, § 1598 (West 1992 & Supp. 1993). 

THE NATIONAL ABORTION AND REPRODUCTIVE RIGHTS ACTION LEAGUE PAGE 3 
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MARYLAND 

Abortion may be prohibited after viability unless necessary to preserve the woman's life or 
health or unless the fetus is affected by genetic defect or serious deformity or abnormality. 
Health-Gen. § 20-209 (Supp. 1993). 

MASSACHUSETIS 

P.06 ..... 

No abortion may be performed after the 24th week of pregnancy unless necessary to preserve 
the woman's life or to prevent a substantial risk of grave impairment to her physical or 
mental health. Ch. 112, § 12M (West 1983). This provision is unconstitutional as applied to 
pre-viability abortions. A state may not prohibit abortion prior to viability, a point that varies 
with each pregnancy and may not be declared to occur at a particular gestational age. 
Colautti v. Franklin. 439 U.S. 379, 388-89 (1979). This law also unconstitutionally prohibits 
some post-viability abortions that are necessary to preserve the woman's he<Jth. See Roe v. 
Wade, 410 U.S. 113, 165 (1973). . 

MICIDGAN 

Any person who intentionally causes an abortion thal is nol necessary LO preserve the 
woman's life is gUilty of manslaughter if the abortion occurs after quickening. § 750.323 
(West 1991) (enacted 1931). A court has ruled that this law is not unconstitutional as applied 
to viable fetuses. Larkin v. Cahalan. 208 N.W.2d 176 (Mich. 1973). This law is 
unconstitutional as applied to pre-viability abortions. A state may not prohibit abortions prior 
to viability. a point that varies with each pregnancy and may not be declared to occur at a 
particular gestational age. See ColaUlti v. Franklin, 439 U.S. 379,388-89 (1979). This law is 
also unconstitutional as applied to post-viability abortions necessary to preserve the woman' s 
health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

MINNESOTA 

No abortion may be performed after the second half of the gestation period (20 weeks) unless 
necessary to preserve the woman's life or health. A second physician must be immediately 
accessible at a post-viability abortion to take all reasonable measures to preserve the life and 
health of the fetus. §§ 14S.412(sub. 3), 145.41 1 (sub. 2), 145.423(sub. 2) (West 1989). A 

court has ruled that the provision restricting abortion after 20 weeks is unconstitutional. 
Hodgson v. Lawson, 542 F.2d 1350 (8th Cir. 1976). 

MISSOURI 

No abortion may be performed after viability unless necessary to preserve the woman's 'life 
or health. A second physician must be in attendance at a post-viability abortion to provide 
medical attention to the fetus. § 188.030 (Vernon 1983). 

THE NATIONAL ABORTlON AND REPRODUCTlVE RIGHTS ACTION LEAGUE PAGE 4 
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MONTANA 

No abortion may be performed after viability unless necessary to preserve. the woman's life 
or health. § 50-20-109(l)(c) (1993). 

NEBRASKA 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 28-329 (1989). 

NEVADA 

P.07' , 

No abortion may be performed after the 24th week of pregnancy unless there is a substantial 
risk that continuance of the pregnancy would endanger the woman's life or gravely impair 
her physical or mental health. § 442.250 (1991). This law is unconstitutional as applied to 
pre-viability abortions. A state may nOt prohibit abortions prior to viability, a point that 
varies with each pregnancy and may not be declared to occur at a particular gestational age. 
See Colaulli Y. Pranklin, 439 U.S. 379, 388-89 (1979). This law is also unconstitutional as 
applied to some post-viability abortions necessary to preserve the woman's health. See Roe v. 
Wade, 410 U.S. 113, 165 (1973). 

NEW HAMPSHIRE 

No abortion may be performed after quickening, unless necessary to preserve the woman's 
life. § 585: l3 (1986). This provision is unconstitutional as applied to pre-viability abortions. 
A state may not prohibit abortion prior to viability, a point that varies with each pregnancy 
and which may not be declared to occur ar. a particular gestational age. enlaUld Y. Franklin, 
439 U.S. 379, 388-89 (1979). This law also unconstitutionally prohibits post-viability 
abortions that are necessary to preserve the woman's health. See Roe v. Wade, 410 U.S: 
113. 165 (1973). 

NEW YORK 

No abortion may be performed after the 24th week of pregnancy unless necessary to preserve 
the woman's life. When an abortion is performed after the 20th week of pregnancy, a second 
physician must be in attendance to provide medical attention to the fetus. Penal Law § 
125.05(3) (McKinney 1987); Pub. Health § 4164 (McKinney 1985). These provisions are 
unconstitutional to the extent they prohibit pre-viability abortions. A state may not prohibit 
abortion prior to viability, a point that varies with each pregnancy and which may not be 
declared to occur at a particular gestational age. Colauui v. FranJ:.lin, 439 U.S. 379, 388-89 
(1979). This law also unconstitutionally prohibits post-viability abortions that are necessary to 
preserve the woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

THE NATIONAL ABORTION AND REPRODUCllVE RIGHTS ACTION LEAGUE 
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NORTH CAROLINA 

No abortion may be performed after 20 weeks of pregnancy unless there is a substantial risk 
that continuance of the pregnancy would threaten the woman's life or gravely impair her 
health. § 14-45. 1 (b) (1986). These provisions are unconstitutional as applied to pre-viability 
abortions. A state may not prohibit abortion prior to viability, a point that varies with each 
pregnancy and may not be declared to occur at a particular gestational age. Colautti v. 
Franklin, 439 U.S. 379, 388-89 (1979). This law also unconstitutionally prohibits some post
viability abortions that are necessary to preserve a woman's health. See Roe v. Wade, 410 
U.S. 113, 165 (1973). ' 

NORTH DAKOTA 

No abortion may be performed after viability unless the attending physician and two other 
licensed physicians who have examined the woman concur that the procedure is necessary to 
preserve the woman's life or continuation of the pregnancy would impose on her a substantial 
risk of grave impairment to her physical or mental health. A second physician must be 'in 
attendance at a post-viability abortion to provide medical attention to the fetus. §§ 14-02.1-
04, 14-02.1-05 (1991). This law unconstitutionally prohibits some post-viability abortions 
that are necessary to preserve !be woman's health. See Roe v. Wade, 410 U.S. 113, 165 
(1973). 

OHIO 

No abortion may be performed after viability unless two physicians certify in writing that it 
is necessary to preserve a woman's life or to prevent a serious risk of substantial and 
irreversible impairment of a major bodily function. The physician must use the abortion 
method most likely to result in fetal survival, a second physician must be in attendance to 
provide medical attention to the fetus, and the abortion must be performed in a health care 
facility with access to neonatal. services for premature infants. This law is scheduled to 
become effective on November 15, 1995. A lawsuit has been filed challenging the 
constitutionality of these proviSions. Women's Medical Professional Corp. v. Voinovich, 
(S.D. Ohio filed Oct. 27, 1995). 

OKLAHOMA 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. A second physician must be in attendance at a post-viability abortion to provide 
medical attention to the fetus. Tit. 63, § 1-732 (West 1984). 
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PENNSYLVANIA 

No abortion may be performed after the 24th week of pregnancy unless the attending 
physician and another physician who has examinecl the woman concur that the procedure is 
necessary to preserve the woman's life or to prevent a substantial and irreversible impairment 
of a major bodily function. A second physician must be in attendance at a post-viability 
abortion to provide medical attention to the fetus. Tit. 18. § 3211 (Supp. 1994). This law is 
unconstitutional as applied to pre-viability abortions. A state may not prohibit abortion prior 
to viability. a point that varies with each pregnancy and may not be declared to occur at a 
particular gestational age. Co/aUlci v. Franklin. 439 U.S. 379, 388-89 (1979). This law also 
unconstitutionally prohibits some post-viability abortions that are necessary to preserve the 
woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

RHODE ISLAND 

No abortion may be performed after viability unless necessary to preserve the woman's life. 
§ 11-23-5 (1981). This law unconstitutionally prohibits post-viability abortions that are 
necessary to preserve the woman's health. See Roe Y. Wade, 410 U.S. 113, 165 (1973). 

SOUTH CAROLINA 

No abortion may be performed after the 24th week unless the attending physician and another 
independent physician certify that the abortion is necessary to preserve the woman's life or 
health. §§ 44-41-20(c), -lO(k), (1) (Law. Co-op. 1985 & Supp. 1990). A court has ruled that 
this provision is unconstitutional as applied to pre-viability abortions. Floyd v. Anders, 440 
F. Supp. 535 (D.S.C. 1977), vacaJed wirhoUl opinion on ocher grounds, 440 U.S. 445 
(1979). 

SOUTH DAKOTA 

No abortion may be performed after the 24th week of pregnancy unless necessary to preserve 
the woman's life or health. § 34-23A-5 (1986). This provision is unconstitutional as applied 
to pre-viability abortions. A stite may not prohibit abortion prior to viability, a point that 
varies with each pregnancy and may not be declared to occur at a particular gestational age. 
Colaulli v. Franklin, 439 U.S. 379, 388-89 (1979). 

TENNESSEE 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 39-1S-201(c)(3) (1991). 
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TEXAS 

No abortion may be performed after viability unless necessary to prevent the death or a 
substantial risk of serious impairment to the physical or mental health of the woman or if the 
fetus has a ~vere and irreversible abnormality. Art. 4495b, § 4.01l(b), Cd) (West Supp. 
1994). This law unconstitutionally prohibits some post-viability abortions that are necessary 
to preserve the woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

UTAH 

No abortion may be performed after 20 weeks unless necessary to preserve the woman's life, 
to prevent grave damage to the woman's medical health, or to prevent the birth of a child 
that would be born with grave defects. §§ 76-7-302(3) (1990 & Supp. 1993). A court has 
ruled that this provision is unconstitutionaL Jane L. v. Bangener, 61 F. 3d 1493 (10th CiT. 
1995). 

VIRGINIA 

No abortion may be performed subsequent to the second trimester unless the attending 
physician and two other physicians certify that continuation of the pregnancy is likely to 
result in the woman's death OT substantially and irremediably impair the woman's physical or 
mental health. § 18.2-74 (Michie 1988). This provision is unconstitutional as applied to pre
viability abortions. A state may not prohibit abortion prior to viability, a point that varies 
with each pregnancy and may not be declared to occur at a particular gestational age. 
Coiautti v. Franklin, 439 U.S. 379, 388 .. 89 (1979). This law also unconstiUltional1y prohibits 
some post-viability abortions that are necessary to preserve the pregnant woman's health. See 
Roe v. Wade, 410 U.S. 113, 165 (1973). 

WASHINGTON 

No abortion may be performed after viability unless necessary to protect the woman's },ife or 
health. §§ 9.02.110, 9.02.120 (Supp. 1994). 

WISCONSIN 

No abortion may be performed after viability unless necessary to preserve the woman's life 
or health. § 940.15 (West Supp. 1993). 

WYOMING 

No abortion may be performed after viability unless necessary to protect the woman from 
imminent per:il {hat substantially endangers her life or health. § 35-6-102 (1988). This law 
unconstitutionally prohibits some po:;t-viability abortions that are necessary to preserve the 
woman's health. See Roe v. Wade, 410 U.S. 113, 165 (1973). 

THE NATlONAL AlIORTlON AND RE~ltoDUC1'V£ RIC\i,.,. ACTION LEAGlJE: 
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State Restrictions on Late-Term Abortions 
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San Jose Sunday Magazine Article 

Story of Vicki Wilson's partial birth abortion 
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Viki vt'ilson YJ1ade a choice that saved her health and perhap~ 

. ".~.: 

. n one set of photographs Baby Abigail is adorable. .' • A sweet newbom, swaddled in pink and blue flannel. she has a flmnc of black hair peeking fron 
under a white cap, tiny interlocking fingers, serene face, eyes gently closed. Her grandma, sister 
brother and parents are taking (urns holding the 3-pound, 8-ounce, 17-inch-long blmdle. 
~She looks like a perfect little baby," says her mother, VIki Wilson. "She looks like my father, like 

my son, Jon, when he was born." . 
In .another set of photographs, Baby Abigail is disturbing. 
Floating over an inky backdrop, the nude newborn is the color of concrete, with skin tightly wrap 

ping her minialure rib cage. The dosed eyelids are puffy and the pursed mouth hints dubiously at < 
smile. Abigail's skull is bru'e and from its rear hangs a large dark sac of rubbery flesh. It contains hel 
brain. 

"Sometimes I get tangled up in the 
rhetoric: her mother says ... 'She was 
bam? She was born d"ad?' J r,uc."iS 1 prefer 
10 ~"Y 5hr. W~~ ho." .lIld Ihell died beca\L'Ie 
~he definilely had a life inside my belly. I 
never had an aversion 10 hands and faces 
louchlng Illy belly to feel her kick. In that 
way she was eonncclcd fa Ihis family: 

A lillie mon: Ihan a Y"'''' ago, Viki and 
her husband, Bill. a physician, were par
ents to two children-Jon. 10, and Kail' 
Iyn. 8-and planning for a Ihird. Early 
l<:sls n:"caled a healthy girl was due May 
8. Mother's Day 1994. 

But in the eighth monlh of pn:gnaney, 
an uhra.<ountl .howed Ihal the fetus had a. Abh:.n .. as to "aye been born on Mathers D~Y 1994. 
ratal condition caJlcd encephaloc::oele wllh 
microcephaly: Her brain was growing olllside 
her. skull. On April 8. 1994. a doctor induced 
labar and aborted Abigail. 

B y D A 
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For more than a year aflerward. Viki and 
I.eI' family endured a heU of guilt alld depres
sion. wondering, "Why Abigail? Why us? 

I D E 
.. ' 

What did we do wrong?' 
Viki cOuldn'l l-eIea:;e her gdef, Paltial] 

because she had trouble talking aboUi i 
And one hallJlI in& question rocked ht 
center and shook her failh: -what was 
all for?' 

Then, in early June 1995. the Wilsor, 
wen: contacted by James McMahon. 111 
doctor who performed the abonioll. H 
lold them that Republican conservative 
in Congress--a ma jalil), for the fi. "I UW 
since Roe vs. Wade became law in 1973-
were making aggrcssiv·c Icgislativ 
assau Its against abOrtion. 

. lfley were intending 10 lionit Funds fc 
Family p1annifl8, have outlawed "bortion 
for military per:;onnel OI/ers ... .as. e1imina' 

ed the scrvice from federal employee hcalf 
plans. Anti lhey were proposing (0 Ollllaw th 
medical procedw-e used in lalc·term abortion 

E A R L y 
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r life. Is it right to deprive someone of that choice? , I 

<llyn, Void ~nd Bill Wil..,., , .... " .ble to .pend two hours orIIh Bobr Ahlp~, who .... bum dMd.. 
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"11oo~ at ... l1li os port of 5fe,. Ylld Wilson ..,., b .... boIdla& ~ tor tile _ and 1.1t _ "We ...- lito! .... &1IIi1ilJ _olio did ..tst. w 

like Ihe one Viki Wilson had. 
The bill " .... introducod by Rep. Charles T. 

Canady, a Republican from lakeland, Fla., 
and chairman of the 5ubcommHtcc on lh~ 
ConslHution. Canady was quickly pulling 
logether a June IS hearln!! on \he pn:x:cdurc 
he had tactically dubbed partial-birlh abor-
lion.- . 

Thc doclor ""ked ir he cuuld pass Viki's 
name [0 the National Abortion Federation in. 
WaShington, D.C. Would she be willing LO t.alk 
p\lbJidy ~bo"t R.by Ahic'il? AlthQugh Wil-' 
~on. a }l()memal:f!1" and .FI1.-time nurse, says 
she ''''as 8 -non-politk..al know-no1hing" who 
bare]y watched television news and I~d the 
"ew.paper only casually, she agreed. 

"I didn't know muc.h but I knew this doctor 
was a hero," Wilson says. "If then~ was going 
to be legislalion trying 10 mnl<c the procedure 

illegal then I wanted 10 righl it, 11 gave my 
daughter de:.th with disnlcy In.tead of sub
jecting her to a process that would ha"" taken 
away an her dignity." • 

And SO VIkI Wilson, a practicing Catholic 
agreed to enter the violent legal, ethical and 
medical hay where politicians challense 
physicians and wh"", or;:anl..allons frorn the 
Nalional Right to Ufo Committee, to Planned 
Pal'1m)hood, from Ihe Christian Coalition 10 
the C-"nt<r fur Reproductive Law and Policy 
('.ontinuC'll.Isly clash. At that moment. she 
found Ih. answer 10 Ihe qucstion-"What was 
it all for?" .....mat had h .. wlIe<i het: _ 

"I hate that Abigail had to die: says Wi.lson. 
39, who lives in Fresno, in a \""i\Tm. sprawling; 
hOllsc that used Lo be a convenL ·l~ put m~ 
through this because hc knew I would be 
;trong cnnugh .to Ix: an an advoC1ttc against 

Ibis biD. This has given me whole new justifi. 
cation for why I wcnt through what 1 did.' 

R EP. CANADY'S vOice drips with dl$dain 
when he recalls how he first heard 
about the late-lerrn procedure. It WtIS 

du,in8 "\hat ./tJ.S1 Congress; he says. 
Today when he talks about his controversial 

bill, H.R. la33, which would charge physi. 
eians who pelfonn a ."""iSc abortion tech. 
nique with a felony, he says, "In this Congress 
\W!' knew ,,~ could move it foL'van:l.· 

Canady's biU (and 'S, 939, the Senate ver· 
sion) JltaI"ks the: nrst time that Congress has 
.lIcmpled to outlaw a panlcular medical tech· 
nique. It is no surpri5e that the legislation 
h'lYoiw:.-.: lh~ most discomforting of all ::lbor
tions-Iatc term or afur Ctpproximately 20 
,",'Celts. 

;;:;;-;;.-;;;;;=0;...-------.-........ --.-.---.-.--... ---.. - ... ,'-. ____________ _ 
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'lhe anti-abonion for<:c cOlllcnd thaI Ihou· 
:;'nlls of late·lenn abortions arc done each 
",'aI', mRny on healthy fetuscs. Th.:y say Ihe 
ctu:ocs feel pain nnd are lIslIally "live unlil the 
,IXlrIionist kills them using the ~partial birth~ 
,~chnique: The Iowa body of the felus Is 
;>ulled from Ihe birth callaL then Ihe doctor 
,,,<-"lIons the contcnts of its hC'ad to complete 
I h.: rcmoval. 

'"Ibis procedure should nol be allowed to 
',ake place In this country: Canady says_ 't Is 
llarb.,rie and off.:nds the conscience of people 
,yho understand what Is happening: .-

Accardi ng to pro-choice baekcrs, fewcl- Ihan 
600 such !ate·term abortions are done annual" 
! y in this counby and most arc to prolocL lhe 
!\ealth Qr Ihe mother or because the fetuses 
,lave severe, of len fatalnbnonnalitic:s. -,' '" 

Intnct dilation and exU':letion is the medical 
,enn for what conservatives an: caning "par. 
. ial bIrth" abortion, and reducing [he size 'of _ 
;he head Is often necessary to complete 
.-emoval of an Intact fet liS from the bit-Ih 
,.".,.]_ Pro-choice lawyers SllY that if the doc
,or believes that Is the mo~1 efficient medical 
ledmlque to protect the health of the woman. 
il is within Ihe law as,established by the ~oe 
decision and reaffirmed in 1992 by Planned 
Par,,"dlOod VIi_ Casey, .. 

1 had hoped that membcl"$ who took an 
oath of office would resPec( Supreme Court 
case law; 50"),!, Kathryn Kolbert, vice president 
of the Center for Reproduclille Law and Policy 
in New Y",k '"B1l( what i5 going on is politiC! 
and not responsible lawmaking. Then::fore the, 
I.~JlI (0 keep Ihis i,;suc in the news has not only 
resulted in an \lIlprccedented intl~r"ention into 
medical decision-making but bad law' as well. 
N<.;vcr In hbtol)' has Congress wer laid a doc:
lor what he or she can do within their examin. 
mgroom." , 

Freshman Rep. Zoe Lofgren. who like 
C.·mady is a member of the House Judiciary 
Committee. see,; (he bill as a frightening 11m .' 
maneu~er with a broader gOal., __' ", 

"What is really going on is !hal the majon.1y 
in C.ongrcss opposes ~ll abortIon under all cIr
cumstances and they are making it illegal 
where there will be Ihe least public uproar or 
(JlIlrage: says the San Jo:;c Democmt, whose 
interest is abo personal. Bill WiI:;<JU's mOlher 
is Susanne Wilson, a former Santa Clara 
County supervisor who :;elved in local govern· 
ment with Lofgren for a d07.cn years_ 

"They arc portmying it as if women in their 
ninth month arc sayin~ 'Oop:s, lIlaybe I don't 
want this kid afI(!J' all: J ~)fgl'l~n says. 'n most 
all these kind of cases they are wanted chil
dren nnd the families have gone from one doc
tor to another desperately looking ror some· 
Ihing to save (he baby. l1lt:~c are women who 
a,-e facing that nothing can b~ done to help 
their VCIY sick babies.· 

But DOUG Johnson, rederallcgislative dir<-'C
lor of the National Righl 10 Life Commilke, 
$ays such dccbions arc nOl valid Just be.::ause 

'oJ oJ\,)· .L I • U:.J • 

"This procedure 
should not be 

allowed to take 
place in this 
. country, 11 

says ,~a1'J{ldy., 
."It is l?ari?q.,rje. 

and offerztfs lfte ,-, 

conscierzc.e of,. 
people who 

, , 

know what is 
h.appening. 11 
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this convent with all these ItlOms 10 fill. When 
I found myself 37 years old [ figured I beller 
gel on the baiL" . 

A:; a nurse since 1977. she knew that after 
the age of 35 the lisJcs-<,f Downs syndrome, 
for example-Increase. But her main concelll 
was about her energy I"vet -A new baby 
means )'01.1 are up around the clock. • she sayS. 

Nevertheless, Viki wanted as much early 
informal ion as possible about the health of 
the fetu."I. She had worked as a nurne in a child· 
rehabilitation ward, and knew as "'ell anyone 
what can gO wnmg. 
, • j'\i'e secn kids born with congenital anoma
lies, wllh things like spina bifida and 
encephalitis; ViJd says. "I had seen babies 
with defects so severe that they would never 
get off a rc5plrat01: The: quality of life for this 
kind of child Is nol very pretty_ And I also saw 
the strain between Ihe parents of such chil • 
dnm," ',P, ,_, 

" In het' eighth week of pregnancy, Viki had a 
dlOlionic villus ztudy. It showed that a heoJthy 
baby girl was on the way. In' her 18th wcclC, 
Vikl had the alpha-fetopl'Otein test, a blood 
test, which looks for neum tube defects sueh 
as' encellhalocooles. An initial reading came 

, back hlgh, but a relest was normal. 
while medical science hIlS developed a vast, 

. -. .sophisticated prenatal technology, ~n mas· 
, ,sive nbnonTUllltles are sometimes not detected 
until the latter stage:. of pregnanc:y. -

.- .: .. At 36 weeks I when Vikt was -as big as a 
house,· she went for a rouline checkup. Dr. 
A1rr'l:'-Ci Peters found she had 1~1 n Ifnle weight 
and Ihat a previous measurement. from her 
belly button to her pubic bone, was off. He fig· 
ured nothing 'va:! wrong but he wnnl~ her to 
lake an ultrasound a few days later. 

the fetuses are flawed. Evel)' year VlId's side of the famIly hD.~ a lra-
"'U5Ually they involve women who are eany. ditional !:.aster party al her house with about 

Ing babies wllh genetic disorders, babies who _ so JlI-lc:sts. Thai she was due to have n baby the 
arc going to be born allVl: with poor long-((;n1l ~~ follo\v!ng month crC3led heightened excite· 
prognosis: Johnson says_ '"The purpose then· ':. ment at the part)t 
is not to save the mom bui to tenninatc lhe '."1.ots ofpeopTe were coming up and touch-

. life of a baby with profound disabilities_ To get ing my)leny and laughinr because the baby 
it over with. That is infanticide. That is prena· Was moving around real y strong and Ihey 
tal cuth!lJla~ia:' . could fed her: Viki recalls. "She was a big 

Lofgren ealls that view ridiculous.. b.tby and everybody was putting in their lwo 
'ts not even an issue of ",hether to have a cents on what I should name hcr." 

child: ~he says. "11;; how i. lhe child going 10 Vikj'~ sisler was in town from Santa Maria 
die?" for the party and !lIe following Tuesday the 

Canady's biD pru;scd the Judiciary Collllllit· two ,,,ome!) and their mom wcnt fOI' "the good 
lee July 18. and any day now wiD come up for 'lime" of seeing the baby on a digital screen. 
consideration by the full House, 111ey laughed and talked as rhe bubbly tech-. 

"k; I heard that ~uper-heated. ugly rhetoric nician rublicd trnnsducer gd on Viki's ~1om· 
being aimed at good people lilce Viki and Bill aeh. When the image of the fetlL~ came on the 
Wilson I realized that all these polilicians have screen, the technician begnn pointing out 
Is a policy posillon against abortion: Lofurcn each clear. feature-beginning with petfeet 
says. "They don't ha"" real stones like diese loes and fect and legs_ She gave a good-
people do. . natured hoot wl~ she noted that it was Je(i-

"ile{v a girl 

VIKI AND BILL WibO\l'S real story "She said there is her heart and her liver 
began in August 1993 ",hen [hey decid- and thcn, 'al lhe head. she wcnt dead ~i1ent: 

, ed to get pn:enant. ' vtki rccalls. 'Nothing: 
"1 wanted a lot of kio:ts: Vik! says. "We have The technician asked Viki's mom alld sister 

--------'----'---------- .. _-,--,----- -----
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(0 move 1010 a waiting room, A few minu\cs 
laler Viki enlered Pelers' office, 'How bad ii 
il?: she asked. 

"Bad: he :;;lid, He pninteti al the pklW= 
"Here is her brain. BUllhis is her head: 

"Il looked like she had two heads: V1k1 
rccaIls. "I fell Oller." . . 

nvo-thirds of Ihe brain was in a scparalc 
sac and the tissue remainIng inside her head 
was improperly formed. "You could not dls
ce:rn a cen~brum from a medulla: Vild says. 
'"You could not do a proper allatomy lesson 
wilh Abigail's brain: 

Viki phoned Bill. "Tears wel'e flooding out of 
every orifice of 10)' filce: she says, Bill. an 
em~ency room physlclan;.responded to the 
news wIth uller silence. ... '." 

"I knew my child was goIng to die and I 
realized my biggest fear was coming to life; 
V1ki says. , was having Olle: of those ehilcb= 
likc the ones I saw in the rehab-neonatal UJ1il 
I thought, .'Oh my God, it has·happencd to 
Dle:· _ : ...... _. :~. : .:~. " 

In the waiting ·l'OOm Viki told .her mOIher, 
"She is not 80i"6 to malt; fl" .. :... . . 
. Her mother fainted and Vtki lost her'fool" 
Ing. "My si~1er. the "mallC51 of all of us. ""as . 
trying to hold both of liS up; Vikl recalls. "lIS 
a funny sight in retrospect •. bul that day it 
wasn't runny at all· . i ". . . ". 

PetC!n; sent VIki to a perinalolugist. On the 
way ,,\>er, in he.- brother-in-law's car, anger and 
sadness collided and filled Viki's heail with" . 
qUe:itions; Can'l we ju.t get all of thaI brain 
·and put it back in ht:r head? Why did I have 10 
go so long? Why can't I Ix pregnanl for the 
rest of my life wilh ht:r? Why did all those 
t~lS come bad< negative? . 

TI,e petinalolosist told the Wilsons it was 
the biggest Cllccphalocoele he had seen. When 
Bill saw the ~l:I'eeJl he wcpt. gripped Viki's 
hand and caressed her belly·. . 
wilh his face. 

-, kept telling my>;df tllis was 
in God's hands: .;ays Bill, 45. 
'"That was the only way I could 
go Oil. It was the lI>ughest thing 
I eve,. went thrullBh. I t!.ougl,ti 
wa" going to br<:.,k araJ! fi'Oln 
,;adness.· 

utcl' thaI day they mel wirh 
Jamie risher, a genelic COUll· 
sdor \Vho was seven monthS 
pregnant. "I kept praying that 

.somebody would Idl llle, 'Oh. 
Ihal was the wrong bdly. ThaI 
was the lady next to you;· vlki 
say~. ibough I wouldn't wish 
what I was going through on 
anybody: 

The couple got an intensive 
lesson about rhe: 400 fcl,ll 
anol11~lic" about encephala· 
cocks, about grieving when, <IS 

one pamphlet put it, "Hello 
Means Goodbye." They were 

_ .... _--------- ... -
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ahu told about the din: percentages of mona!· 
ity even If some of the pregnancies make It 10 
term. They were told tliat lIl8:iSivc abnormali
ties incn:asc the chances of somethil1l{ going 
w\'Ong befoR: or during birth that could cause 
hemonil:lging or a ruplurlld uterus. Bill ru:keti 
.rned.ical <jllC:ilfons. The answers c1aIified their 
opllons. 

The Wilsons had held two baby showers 
and had finished a nurse,')' for a Blr!. Now 
lhey cried. For hours, \hey ialked about what 
I hey should do "as if we knew what !he other_ 
was thinldng and reeling.· Bill says.. " 

finally, Ihey agreed to cnd the pregnancy. 
finding It unbearable to go another month 

·1I1 wanted to 
stand on, c/ cliff 

'and scream;~· .~. 
to t~e. world;: ... 

. .. -

[·a··m-.-' .... ..: ... ~;. 
. . . 

Viki Wilson. 
My daugfLter . 

died.'" 
..... , " 

knowing the:ir baby had no chaJ1ce of SUMV 
"I'd 5CCn Ihe devastallon f\'Om the death 0 

child. and I was thinking of my IWO older cI 
dren and how il would affccl dlem.· Viki sa 
"Bill delivcrM both our kids. and IUtle a 
Jon -= soing to help deliver this bah)'- So 
our dreams of a health)l happy family In I 
delivery room came crnshing in on us beolL 
our dUld was going to die: . 

THE GENETIC COUNSELOR lold I 
. Wilsons about Dr. James McMahon 

Los Angdes. one of only three doct~ 
the United Stales who specialize in laIC-leI 
abonion&. McMahon, who has bec:n doi 
abortiollll since 1972. ptimarily treats patiel 
referred by other dOdOni, 

That night VikI and Bill headed down Hil 
way 5 with Vikl at the wh"el. HI needec 
focuo;. Some distance from being with myse 

_ she: says. They talked about the aunt at t 
Eastea' party who said her mom had alw, 
wanted a grandchild named AbigaiL At 1 

time Bill and Viki had Said no. 
.. But now they decided if the baby", 
named Abigail, her gmndmolher would ree. 
nize her In heaven. They also gave her' 
middle name, lozette, Of the godmother to I 
Wilson ehiWn:n. 

. In the passenger seat Bill wrestled I 
demons by sketching oul poems. One bq;: 
"The possibilities are gOlle, the drear 
Imdreamed, . , _ • 

In Los AnCClcs they checked inlu a R.:>c 
.,;on hotel and called homc to ask Bill's mot! 

" ir xhe would dri~ lheir ehildn::n down fn 
Fre.~no by Friday morning. The couple: Spell 
sleepless night wonying about going to • 
abortion clil\ic:.~ where Ihey might have 
pass through a posse of angry ~Ieslers, 

·Here I am 36 wec:lcs along. Vikl said. "H 
will I make them list~n to : 
and unckrslandr 

The Wesl Los Angeles cI 
ie \urne:d out to be an 03 

with high. ivy~ovc:rc:d w, 
surrounding an atriuOl 
tropical plants. There "" 
no protc:.1Cr5. 

·From the Ii""t I fdl I 
blanket of warmlh over n 
Viki says. '1 had an inn. 
feeling that cverythinll " 
going to be OK somdlo, 
was no Jonger a nu~ bu 
scared. vulnerable motl 
coming 10 lerms with I 
reality that her child ,. 
going to die: 

As soon as Viki and I 
met McMahon •. 57, that se 
of relief deepened. He " 
conFide:nt and unhurri, 
wilh a beard and gcntk b 
eyes. Almost all the \X,tic 
who come 10 Eve Surgi 

-------- ---------_.".-... __ . __ .. _----
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Centers are mllmcd women who 
want a child bUI have passed the 
22-week point when severe genetic 
damage is discovel'ed, he says. 
While Bill and McMahon dis
cussed the c1inic-.u delails Vlkl was 
soothed by McMahon's wife, Gail, 
a nur.;e at the clinic:.. 

.. :.1 . Vlki recalls the dncror telling 
~ her. lids was nothing wrong you 

did, TIus 1$ juSI a pn:gnancy gone 
terribly wrong and I am here 10 
help you. I don't mean to sound 
harsh but the baby I~ not the issue: 
My concern Is you. You are my 
only paticnt here. I am going to do 
everything In my medical experti.<:e 
andknowled; to gl:t you through 
lhls physically and emotion .. ny. rf 
you decide to have a subsequent . 
p ... :gnllncy you will be able to do it. 
because Ihis is the safest method 
known to medid.m: loday: 

McMahon explained thllt the 
movements by Abigail, cclebrated . 
by family and friends, had been 
seizul'es, He said that because of 
the anomaly, her head was stuck in 
Vikl's pelvis. If she had 8"nr. into 
spontaneous labor. with the uterus 

! contracting. the size and position 
./ of the anomaly could have rup
I IUI'ed Viki's uterus or caused a 

ma'i.~ivc infection that could have 
left her unable to .... vc more chilo 
d,,,n. 

I N LATE-TERM abOJ"tions, 
MeMllhon writes, "the j'isk Is 

1\ based on geOlOerry. Something 
large must pass t1l1'ough some
thing t;OlaU, Sp(:cifically. the fetus 
must be brought out through a 
51T1311. very vascular canal. Abo in 
late pregnancy, the tls:.1.IC integrity 
of the felus is quite substantial 
compared 10 Ihilt of the cervix. 
This poses a n increaSing threal 10 

i the celvi~ as Ihc geslation gets 

\ 

la~r.:imple terms McMahon 
Hoods the cervix with a lamlnarla. 
a seaweed fI uid that gently 
enlarges the canal while shrinking 

• the fetus. This process takes sever· 
! al daY6 until the felus can bc 
i slipped out of dle low..-r uterus 

IntaeL 
i Usually thc head of a late fetus Is 

\ 

too large to fit through Ihe cervix 
so he uses a needle 10 extract just 

. enough fluid from Ihe head to slip 
. it out. 

-The felUS feds no pain through 
the entire series or procedures: 
McMahon has wriuen, "This is 

The 

._. _ ... - _ ..... ~.~, 

had been I hlnking of that same 
happy scene. Jnstcad here are our 
kids coming In to see their dead 
sister.' movements The doctor hugged Vlkl and 
cried with hcr family, A Catholic, 

b Ab . ·Z McMahon us.:d ~oly water to per-

Y 19a 1 folm a baptism beforr: leaving the 
. ' . WIlsons to hold their child fOr the 

l b
· d timt and last time. ce e rate '"people thought we were nuts to 
, : take pIctures of us with Abigail: 

b fi
'· 1 VlId says. '"I'hey thought it was son 

Y am' l· Y of sick. asking, 'Why would you 
, want to take pictures of a dead 

.. '. '" chil.d?' I look at death as part of 

;;,{1,nd friends~ ",> ~~eci \'i~t(lid~Y w~~i ~~;~d~~ 
, 1'ClnCrn6cr. We need thaI tangibili-'had '.be-en' ty thatshe dId exist," C"." ,., After two hours Gall McMahon 

callie Into the room to ~cvC Abl-Z'I . . gall.' . , ' 
fl ey.,· "Whe~'~h~rea~h~ oul for the 

.. . 
SeIZUreS. 

. condition 
. , 

could' 'have 
ruptured 

Viki's uterus. 
because the mother is given nlll'
colic analgesia at a dose based 
upon her weight. The narcotic is 
passed, via the placenta. dh-ectly 
into the felal bloodstream. Due to 
the enormous weicht difference, a 
medical coma is induced in the 
fetus. l1\ere Is a nellrological reta} 
demise. There is never a live binh: 

At 9 a.m, Wednesday, April 6, 
1994, McMahon began the intllCt 
dilation and extraction. Ife repeat· 
ed it Ihat afternoon. He did It twice 
rnore Thursday and again Friday 
morning. McMahon lold Vikf on 
Friday afternoon she would be 
ready to deliver. 

. baby I suddenly thought, 'I'm 
going 10 bolt.: rrn going to run out 
the door and take her and Just run 
away from hen:. I've got her in my 
rums. J know shes dead but I want 
10. take her and keep her: H Vlki 
says_ "There· is a pieture of me 
holding her and when )'Ol' look at 
Ihat picture you 'can feel how 

• much I didn't wllnt to give he .. 
back. J knew that was iL" . 

WIlEN THE WIJ.SONS 
returned to Fresno the 
foDowlJlg day. Viki's rums 

ached from being empty. 
"I didn't sleep for three days, I 

went Into the nunery room and 
sat there, not sobbing. but with so 
many tears flooding out J thought 1 
would dehydrate, 1 wasn't eating or 
dr1nking anything. When the pie
Iw'es came I held them a8alll:ll me. 
I pressed my nQSe in Ihe clothes 
she bad been dressed In and when 
lhal smell hit me, I fdt total devas· 
lation and grief. like a pain In my 
chest. I couldn't breathe. I'd sit 
thel'e ~'taring at the crib thinking. 
she is never going to see this sllIlf 
evcn-body got for ha;. . 

On the aftemoon of April 8Abi
gall was cleaned up, dressed' in 
Pl'jamas and wrapped in blllnkets 
with yellow and pink cartoons. A 
white cap WlIS placed over her' 
hc:ad before she was pn:,;entcd to 

Wnen Vlki ·tried to sleep she'd 
drift off for only a few minutes and 
dream about how she Dever heard 
the sound of a ,baby crying. She 
was in pain becau~e her breasts 
continued to be engorged wilh 
milk. A cousin brewing hc.bal teas 
hdped some, but mostly she lay 
down wllh bags of fro:>:en peas on 
her chest. 

. the couple, Susann<: Wilson, Katie 
and Jon. 

"There wel'e 12 to 14 people in 
the room when Jon was born; Viki 
soy,;_ "Just a few days before we C(mlinued from pa~ 22 
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• Fo~ four months she sat on rnor IIvi~ 
room couch and fingered things she had 
collected thai were: part of Abigail. ~fhat 
is haUl r got through the day." Sometimes 
she fell as if she: was failing as a mother 
10 her IWO children because it was so 
hard for her to be 8t rong and loving. to 
give them lhe hllgli and kisses they need
ed to get Ihrough I heir pain. 

And though she and Bill are \U}' close, 
she had trouble talking to him. lie was 
open with his grief, but able to push 
through IL 
. "A:; an (:mc~gency room doctor I ~, 
all the time. how easy It Is to be here one 
day and gone the next, ~ Bill $a)'$. "Most of . 

, the time it's due to pure circumstance 
IUld )'Oti eM'l do anything about II. You 
just have to say tills is terrible bufwe win 
have'good days ~in: ' , ::', 

Vikl, on the OdlCl' h.."\nd, couldn't shake 
the feellng of doom. ·So many times I 
wantoo to stand on a cliff and scream (0 

the world. I am ViJcj Wilson. My daughter 
died. See'me. Uc:ar me. FecI me...." .' 

, But looking back. Vikl says BiIl's'way of 
being both emotional and strong gaVc! her 
something solid to hold on to. Finally. she 

c.J"1::')UU'Uu~+t-ltJ· 

A playground fund raised 
thousands of dollars in Abigail's 
memory and named it after her. 
got back on her feet knowing. i am for· formed from 'some little woman in f'n:s. 
c:v.:.-a changed IndividURI." no' into a prcKhoice wallior: 

Some goOd things have come from the For a time she thoUght something dse 
loss. A local school playground fund good had happened. V1k1 got pregnant 
raised tliousand5 of dollars In Abieail's while they were in Washington. 
memory and named it ,after her: And the 'We want this baby just as much as we 
Wll50I1S deeply v~lue .. the frIendships )WD1ed AbIgajl."\IiJd said in early summet: 

, forged in sadness with many other faml- , God £ori>id any1hing should happen, But 
,lies who have been trekkIng up Capitol if it doc; I want to have dlC rlJZht to make 
Hill, nS~ti!l~ Iawmskers trying to block a ',whatever-cholet=; an: best for aD of us.-
womans light to choOse. ." , . '" No one knows better than the WIlsons 

, it has really been a life-affirmIng aPen- that stories don't always end happily. In er£2: Vikl saf-l, "a huge' calhands to meet. lale August \IiId had a J1liscarrlage." ' 
women who have been through lhis and . i feel like rvc been in a c:onstant'two-, 
-who trulylcnowwhatrm toIkingBbour.- ' .• year,battle with fale,~ shesay.i,'·:'8ill and I 

Viki has fl~wn to Washington twice. ~,~aboullt 10nipi~~J~ri:l..R.!ld.and, __ 
She ~alkcd the hallwa¥.~ or Congress, "an:goingto 1r)':.gaIn. -:;,:., {c::::~~·~.~~,·", 
eha.-:ing clown anyone willing to IL<:ten 10 '... .. ,,- ..... '. 
her story. She says she has been tnms- DAVIDE.FARLYl!;asta/fwmerforWesr. 
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BYLINE: By Careen Costello; Coreen Costello testified at the senate Judiciary 
committee's hearing on late-term abortions on Nov. 17. 

DATELINE: AGOURA, Calif. 

BODY: 
Those who want Congress to ban a controversial late-term abortion technique 

might think I would be an ally. I was raised in a conservative, religious 
family. My parents are Rush Limbaugh fans. I'm a Republican who always believed 
that abortion was wrong. 

Then I had one. 

It wasn't supposed to be that way. My little girl, Katherine Grace, was 
supposed.to have been born in the summer. The births of my two other children 
had been easy, and my husband and I planned a home delivery. 

But disaster struck in my seventh month. Ultrasound testing showed that 
something was terribly wrong with my baby. Because of a lethal neuromuscular 
disease, her body had stiffened up inside my uterus. She hadn't been able to 
move any part of her tiny self for at least two months. Her lungs had been 
unable to stretch to prepare them for air. 

Our doctors told us that Katherine Grace could not survive, and that her 
condition made giving birth dangerous for me possibly even life-threatening. 
Because she could not absorb amniotic fluid, it had gathered in my uterus to 
such dangerous levels that I weighed as much as if I were at full term. 

I carried my daughter for two more agonizing weeks. If I couldn't save her 
life, how could I spare her pain? How could I make her passing peaceful and 
dignified? At first I wanted the doctors to induce labor, but they told me that 
Katherine was wedged so tightly in my pelvis that there was a good chance my 
uterus would rupture. We talked about a Caesarean section. But they said that 
this, too, would have been too dangerous for me. 

Finally we confronted the painful reality: our only real option was to 
terminate the pregnancy. Geneticists at Cedars-sinai Medical Center in Los 
Angeles referred us to a doctor who specialized in cases like ours. He knew how 
much pain we were going through, and said he would help us end Katherine's pain 
in the way that would be safest for me and allow me to have more children. 

That's just what happened. For two days, my cervix was dilated until the 
doctor could bring Katherine out without injuring me. Her heart was barely 
beating. As I was placed under anesthesia, it stopped. She simply went to 
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sleep and did not wake up. The doctor then used a needle to remove fluid from 
the baby's head so she could fit through the cervix. 

When it was over, they brought Katherine in to us. She was wrapped in a 
blanket. My husband and I held her and sobbed. She was absolutely beautiful. 
Giving her back was the hardest thing I've ever done. 

After Katherine, I didn't think I would have more children. I couldn't 
imagine living with the worry for nine months, imagining all the things that 
could go wrong. But my doctor changed that. "You're a great mother," he told me. 
"If you want more kids, you should have them." I'm pregnant again, due in June. 

I still have mixed feelings about abortion. But I have no mixed feelings 
about the bill, already passed by the House and being considered in the Senate, 
that would ban the surgical procedure I had, called intact dilation and 
evacuation. As I watched the Senate debate on C-Span this month, I was sick at 
heart. Senator after senator talked about the procedure I underwent as if they 
had seen one, and senator after senator got it wrong. Katherine was not 
cavalierly pulled halfway out and stabbed with scissors, as some senators 
described the process. 

I had one of the safest, gentlest, most compassionate ways of ending a 
pregnancy that had no hope. I will probably never have to go through such an 
ordeal again. But other women, other families, will receive devastating news and 
have to make decisions like mine. Congress has no place in our tragedies. 

LANGUAGE: ENGLISH 

LOAD-DATE: November 29, 1995 
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Remarks regarding late term abortion: 

Congresswoman Zoe Lofgren 
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Tomorrow m(Jrning the Judiciary Committee will mark up a bill to outlaw late tenn 
abortions. There has been a lot of loud rhetoric about this issue. Some view it . 
symbolically. But to me it's about my friend Susie Wilson and her family., 

S4566703:;';' 2 

Susie and I served together in local government for 12 years. She is a wonderful person 
whose background is aU-AmericSD.She grew up iIi Texas. She married her high school 
beau, Bob, and after World War IT they moved [0 San Jose. She taught sewing for her 
Methodist Church and was a volunteer youth counselor there. She got involved in local 
government a<; a neighborhood leader. She and Roh have heenmamed 47 yea!"); and have 
three grown sons. She is now retired and a proud and doting grandmother. 

Last year Susie was ~) pleased when she told mc that hcr son Bill and daughter-in-law 
Vieky were expecting a third child. She wanted another granddaughter and wao; going to 
get one! 

It was with a lot of lears and sorrow that we learned, late in Vicky's pregnancy, that the 
litLk girl Abigail could not live. She had a rare condition that caused most of her brain 
tissue to form outside of her cranial cavity, and all of the tissue wa-; abnormal. Vicky had 
been experiencing strong contractions - whieh a" a proud mother-to-be she felt might 
indicate a truly strong child. It was devastating to learn that these contractions were 
because of seizures that Abigail was having in utero. Ahigail would not survive the birth 
process. FUlthcr, it was possible that Vicky might not survive child birth. 

Susie had made plans to help out with the new baby. Instead, she helped her son, 
daughter-in-law and two grandchildren to cope with their loss. After a lot of prayer and 
discussion, Vieky and Bill had a late term abortion that our Congress is now being asked 
to outlaw. 

Bill is a doctor in Fresno, California. As a physician, he knew about the risks to the 
mother of his two children. He also knew that his new daughter could not survive the birth 
process. Given the situation, these parents wanted a death Lhat wao; the leasL painful for 
baby and mother. They wanted a chance to properly grieve for their daughter and a chance 
for their other l W(J children to come to terms with the loss. Susie was there. She also 
needed a chance to grieve and say good-bye. This they were able to do because of the late 
term aborLion available to them: to hold and bury a whole deceased child and to know that 
lhl: pain of death was less for her than would have been childbirth. 

Abigail's memorial service was held on April 23. 1994. Susi~ and r talked about thc whole 
tragedy with a lot of tears and love. I was so proud that my friend, Susie, was strong for 
her family at this terrible time and grateful that Vicky and Bill and their children had had the 
chance to hold Abigail, grieve and say good-bye. Vicky and Bill are secure knowing that 
Abigail is in heaven with God. 

The loss of Abigail was sad and very personal for the Wilson family and for their friend-;, 
like me. It's 1I0L lilL; sort of thing I thought I would ever talk about publicly. But the mark
up in Judiciary Comrniuee tomorrow means that this private, personal tragedy cannol be 
kept private any longer. Susie along wilh Bill and Vieky have told me to share their family 
story because they believe that another family who faces the same terrible situation should 
have lhe chance to do their best to cope with dignity, love and ~arety withol\[ thc intrusion 
of the federal government. 
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Tllis issue isn't about 'Ulonymous people. It's about real people: facing real tragedies. Tt's 
ahout my friend. Susie Wilson. and her son, daughter-in-law and granddaughter. I 
promised her that T would do my very best to let people know that her fanl1ly -- and other 
r amilies faced with similar circumstances - do not need the Congress of the United States 
intruding inro this mOst personal Situation. 

The Wilson family had their me.morial service a year ago April. I've enclosed a copy of the 
memorial program and the autopsy photograph so you can sec, as I already know, how 
real, personal and tragic this situation is. This family tragedy is not one which will be 
improved with the intervention of the Federal government. 

When we meet tomon'ow morning, I hope you will rememher the Wilson family and vote. 
with me [0 keep the long ann of the Federal govcrnmc11t out of family situations such a<; 
these, 

Warm regards. 
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Testimony before tile Rules Committee on H.R. 1833 
Congresswoman Zoe Lofgren 

October 31, 1995 
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Ms. Lofgren. Mr. Chainnan, Mr. Farr and T appear before the Rules Committee tOday to 
ask that we be allowed to o[[er an amendment to H.R. 1833, the Partial Birlh Abortion Ban 
Act of 1995. This amendment will create an exception to the bill which will allow doctors 
to perform this procedure when it is necessary to prcserve the life or health of the mother. 

There has been a lot of loud rhetoric about this issue. Some view it symbolically. BuL LO 
me it's about my friend Susie Wilson and her family. 

Susie and r served Logether in local government for 12 years. Shc is a wonderful person 
whose background is all-American.She grew up in Texas. She married her high school 
beau, Bob, and after World War IT Lhey moved to San Josc. She taught sewing for her 
MethodisL Church and was a volunteer youth counselor there. She got involved in local 
government a<; a neighborhood leader. Shc and Bob have been married 47 years and have 
three grown sons. She is now reLired and a proud and doting grandmother. 

Last year Susie was so plcao;ed when she told me {hat her SOli Bill and daughter-in-law Viki 
Wl~re expecting a third child. She warlt:ed another granddaughter and wac; going to get one! 

It was wiLh a lot of tears and sorrow that we learned, late in Viki's pregnancy, that the little 
girl Abigail could not live. Sht: had a rare condition that caused most of her brain tissue to 
form (Jut~ide of her cranial eavity, and a]] of the tissue was abnonllaI. Viki had been 
experiencing ~Lr(Jng contractions - which as a proud mother-to-be she felt might indicate a 
truly strong child. It wac; deva-;tating to learn that these contraclions were because of 
seizures that Abigail was having in utero. Abigail would not survive the birth process. 
Further, it was possible that Viki might not survive child birth. 

Susie had made plans to help out with the new baby. Instead, she helped her SOl!, 

daughter-in-law and two grandchildren to cope with their loss. After a lot of prayer and 
discussion, Viki ~md Bill had a late term abOltion that our Congress is now being asked to 
outlaw, 

Bill is a doctor in Fresno, California. As a physician. he knew about the risks to the 
mother of his two children. He also knew that his new daughter could not survive the birth 
process. Given the situation, these parents wanted a death that wa<; the lea<;t painful for 
bahy and mother. They wanted a chancc to properly grieve for their daughter and a cham:c 
for their other two children to come to terms with the loss. Su!;ie was there. She also 
needed a chance to grieve and say good-bye. This they were able to do because or Lht: late 
term abortion available to them: to hold and bury a whole deceac;ed child and to know that 
lhe pain of death wa<; less for her than would have heen childbirth. 

Abigail's mem01;al service was held on April 23. 1994. Susie and I talked ahout the whole 
tragedy wilh a lot or tears and love. 1 was so proud that my friend, Susie, wa ... strong for 
her family at this terrible time and grateful (hat Viki and Bill and their children had had the 
ch,mce to hold Abigail. gIicvc and say goorl-bye. Viki and Bill are secure knowing lhal 
Abigail is in heaven with God. 

The loss of Abigail was sad and very personal for the Wilson family an~ for their frit:n<h, 
like mc. It's not the sorl of thing I thought I would ever talk about puhhcly. But the mark
up in Judiciary Committee tomorrow means Ihallhis private, pen;onal tragedy cannot be 
kept private any longer. Susie along with Bill and Viki have told me to share their ramily 
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story because they believe that another family who faces the same terrible situation should 
have the ehance to do their best to cope with dignity, love and safety without the intrusion 
lIf the Federal government. 

This issue isn't about anonymous people. It's about real people facing real trdgedies. It's 
about my friend, Sw .. ie Wilson, and her sun, daughter-in-law and granddaughter. I 
promised her that! would do my very best to let people know that her family - and other 
families faced with similar circumstances - do not need the Congress of the United States 
intruding into this most personal situation. 

On behalf of Viki Wilson and other mothers like ber, please allow us to offer this 
amendment to H.R. 1833. 



Dear Colleague: 
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Q!:ongrt5S of tbt llniteb ~tattS 
_aJ1:Jington. .C 20515 

DON'T TURN DOCTORS INTO CRIMINALS 
Oppose H.R. 1833 

November 1, 1995 

This week we had planned to offer an amendment on the Aoor to H.R. 
1833, the Partial Birth Abortion Ban Act of 1995. which would have allowed this 
procedure if it was medically necessary to preserve the life or health of the mother. 
This amendment is critical because it would have made sure that H.R. 1833 didn't 
risk the life or health of the pregnant woman by outlawing the safest late-term 
abortion procedure available.' 

The Rules Commjnee has just maorted oyt a closed rule on this bill which 
will areyent uS from offering this amendment. 

Opponents of our amendment will tell you that the bill already provides the 
doctor with an affirmative defense if the procedure was necessary to preserve the 
life of the mother. But, that argument allows doctors to defend themselves ~ 
they are dragged Into court by prosecutors. 

The Partial Birth Abortion Ban Act of 1995 is troubling to us for 
~onstitutlonal reasons, medical reasons. but most importantly. for personal 
reasons. We know what this bill will do to real-life families who face real-life 
problems: it will allow the federal government to intrude on the most deeply 
personal decision that a woman and her family will ever face. 

Most of you have heard about our friends Viki Wilson and Tammy Wans 
who have had this procedure. Last year Viki and Tammy became pregnant to the 
great joy of their family and friends. It was with a lot of tears and sorrow that they 
both learned, late in their pregnancy, that their babies could not live. 

Viki's baby had a rare condition that caused most of her brain tissue to form 
outside of her cranial cavity. and all of the tissue was abnormal. Viki's baby would 
not survive the birth process. Further, it was possible that Viki might not survive It 
either. 

Tammy'S fetus was afflicted with a deadly fetal anomaly -- Trisomy 13. 
There was no surgical or genetic therapies to help her child. which was already 
suffering and would not live, even if carried to fuJI term. Further, if Tammy a.nd her 
husband decided to continue the pregnancy, dangerous toxins would have been 
released into Tammy's body as her baby died in utero, causing great risk to her 
health. 

The bill we will vote on this week will criminalize doctors who perform the 
very procedure that probablY saved Vikl and Tammy's life and certainly preserved 

their ability to have a child In the fulure. 

We urge you to vote no on the Rule and oppose H.R. 1833 because there is 
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circumstances like theirs. Don't add to the trauma that a1ready faces mothers and 
fathers who are forced to terminate a wanted pregnancy. 

Sincerely, < 

~...,.---
Sam Farr oeLoWr 

c: 

Member of Congress Member of Congress 
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Dear Bill:."" , 
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.. Happy New Year! I trust that youatld'Y6W-faffiilygot'sorrie resfimd "to'getheitime" O'v&r' 
. ",.,,- ... ' '. .,. . . ., .... :'" . "' . 

the hO'lidayS. 

" EnclO'sed are two items. The first isa:~apprO'ach to' the end O'ftheState O'fthe U~O'n . Ii,' 
Address. I'll dO'JurtherwO'rk O'n it,ifYO'll request. the second is sO'me reading fO'r yO'U 
O'n the partial birth abO'rtiO'n legislation. lean't stress enO'ugh what being O'n the wrO'ng 
side O'fthis issue will dO' to' yO'ur support base in the Christian:cO'mmunity. AlthO'ugh less 

. that 600oftheseprocedures are done each year, the mO'ral outrage O'ver it has captured .. 
• the hearts O'f tens of milliO'nsO'f AmericanS .. In my O'piniO'n, signing the bill will cO'st you' 
·veryJittle .. YetO'ing it will cO'me to' haunt yO'u, nO't O'nly iIi the near term, but all . 

thrO'ughO'utthe upcO'ming campaign. And if yO'u ask me what I think Jesus I wO'1Jld dO'. if 
Hewe~.inYO'ur shO'es ... well, enO'ugh said. 1 • , 

You'r~:ii,'gO'O'd man, Bill. And yO'u are nO't only gO'ing to' win re~lectiO'n, but in yotir .. ' , . 
secO'ri(tterm'yo~are gO'ing to' lea"e a legacy that will be~O'I1or,ed fO'r centuriesL Rea,lly! .•.. 

Heretohdp ... 

Y O'ur foend In Christ, 

Bill Hybels 

67 East Algonquin Road • South Barrington, IL 60010-6143 • 708/765-5000 



Memo to Bill Hybels 
from Lee Str.obel 
date: January 3, 1996 
re: Partial-Birth Abortion Bill 

At your request, I have thoroughly reviewed medical documentation, 
testimony before House and Senate subcommittees, and other relevant 
data concerning "partial-birth abortions," or the "dilation and extraction" 
procedure, used on late-term fetuses. I am firmly convinced that the bill 
outlawing such practices is (1) morally and ethically correct; (2) medically 
appropriate; and (3) Constitutionally defensible. The following summarizes 
my reasoning; I can provide documentation of any point as necessary. 

I start with this uncontested description of the procedure· from The 
Los Angeles Times: "The procedure requires a physician to extract a fetus, 
feet first, from the womb and through the birth canal until all but its head 
is exposed. Then the tips of surgical scissors are thrust into the base of the 
fetus' skull, and a suction catheter is inserted through· the opening and the 
brain is removed." 

Physicians employ this procedure in abortions of fetuses of 4112+ 

months. 

Despite rhetoric to the contrary, there is convincing evidence that: 

1. This procedure is frequently performed on infants who are 
healthy or have defects that are consistent with long life. 

-- In a taped interview with the American Medical News, the 
official newspaper of the American Medical Association, Dr. Martin Haskell, 
a leading practitioner of the procedure, said <8Q%l of the partial-birth 
abortions he performs are "purely electjye." For example, Dr. Nancy Romer, 
an obstetrician/gynecologist, said she referred three patients· to Dr. 
Haskell's clinics for abortions "well beyond" the half-way point of 
pregnancy and "none . of these women had any medical illness, and all three 
had normal fetuses." 

-- James McMahon gave the House Judiciary Constitution 
Subcommittee a self-selected sample of 175 sllch abortjons be personallY 

formed. An analysis by an expert shows that 39 of the abortions -- or 
22 0 -- w.ere performed because of "maternal depression," while another 
16~ were "for conditions consistent with the birth of a normal child (e.g., 
sickle cell trait, prolapsed uterus, small pelvis)." At 26 weeks of gestation, 
half th€l aborted babi€lg \'i€lr€l p€lrfectly healthy and many of those that Dr. 
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McMahon defined as "flawed" had conditions compatible with long life, 
with or without disability (nine, for example, had cleft palates). 

2. The fetus is alive. in most cases. until the end of the procedure and 
is not killed by anesthesia given to the mother. 

-- Dr. Haskell said: "And so in my case, I would think probably 
about a third of those are dt!finitely de'M! [from the early part of the 
abortion procedure] before I actually start to remove the fetus. And 
probably the other two-thirds are not." (When Dr. Haskell recently tried to 
back away from this assertion he made to the American Medical News, the 
editors produced a transcript of the taped interview containing this quote 
and others.) . 

-- Responding to Dr. McMahon's suggestion that the mother's 
anesthesia causes "fetal demise," Dr. Watson Bowes, Professor of Obstetrics 
and Gynecology and Pediatrics at the University of North Carolina at Chapel 
Hill School of Medicine, wrote: "This statement suggests a lack of under
standing of maternaVfetal pharmacology. . . . Having cared for pregnant 
women who for one reason or another required surgical procedures in the 
second trimester, I know that they were often heavily sedated for the 
procedures, and the fetuses did not die." 

-- The president of the American Society of Anesthesiologists 
added that there is "absolutely no basis in scientific fact" for the claim that 
the mother's anesthetic results in the fetus' death. Dr. David Birnbach, 
Director of Obstetric Anesthesiology at St. Luke's-Roosevelt Hospital Center, 
and numerous other experts back that up. 

-- Dr. Dru Elaine Carlson, a Perinatologist and Director 'of 
Reproductive Genetics at Cedars-Sinai Medical Center, has observed Dr. 
McMahon actually perform this procedure and said that it's not until the 
point of "removal of cerebrospinal fluid from the brain" that "instant brain 
herniation and death" occur. 

3. It's likely that many of these fetuses feel pam. 
-- "The fetus within this time frame of gestation, 20 weeks and 

beyond, is fully capable of experiencing pain . . . . Without question, all of 
this is a dreadfully painful experience for any infant subjected to such a 
surgical procedure." -- Dr. Robert J. White, Professor of Neurosurgery at 
Case Western University, testifying before the House Judiciary Constitution 
Subcommittee. 

-- "It may be concluded with reasonable medical certainty that the 
fetus can sense pain at least by 131/2 weeks." -- Dr. Vincent J. Collins, 
Professor of Anesthesiology at Northwestern University and author of 
Principles of Anesthesiology, a leading medical text on pain control. 
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-- Dr. Haskell said in 1992 that he performs partial-birth abortions 
under "local anesthesia," which would provide no pain-deadening for the 
fetus. The American Society of Anesthesiologists told the Senate Judiciary 
Committee that the regional anesthesia used in some partial-birth 
abortions wouldn't affect the fetus; general anesthesia may sedate the 
fe.tus to some degree, but less than the mother, and pain relief for the fetus 
would be doubtful. 

I. Signing the bill is morally and ethically correct. 

1. Babies subjected to this procedure are two-thirds delivered before 
being killed, making this barely· distinguishable from infanticide. Indeed, 
one expert told the House subcommittee that the doctor has to work hard 
to keep the baby's head inside o( the mother, because "if by chance the 
cervix is floppy or loose and the head slips through, the surgeon will 
encounter the dreadful complication of delivering a live baby. The surgeon 
must therefore act quickly to ensure that the baby does not manage to 
move the inches that are legally required to transform its status from one 
of an abortus to that of a living human child." 

2. Even ~umerous abortionists and pro-choice advocates believe that 
this procedure is barbarous and shocks the conscience. 

"In my own personal . opinion, particularly when there are 
other techniques available, the introduction of a sharp instrument into the 
brain and sucking out the brain constitutes cruel and unusual fetal 
punishment." -- Dr. Harlan R. Giles, Professor of High-Risk Obstetrics at the 
Medical Colle e of Penns lvani for bortions. 

-- "I'm not going to vote in such a way that I have to put my 
conscience on the shelf." -- U.S. Rep. Jim Moran of Virginia, one of a dozen 
abortion-rights supporters in the House who voted for the bill to outlaw 
Rartial-birth abortions. \ 

-- Although the American Medical Association has not taken an 
official position, the AMA's Council on Legislation unanimously recom
mended support of the House bill, with one member calling the partial
birth abortion procedure "basically repulsive." 

3. From a Biblical' perspective, those who are subjected to partial
birth abortions are fully human and deserving of complete legal protection. 
See the attached analysis· by Dr. Francis J. Beckwith (Ph.D., philosophy, 
Fordham University; currently a lecturer in philosophy at the University of 
Nevada), who convincingly dismantles attempts by pro-choice advocates to 
reconcile abortion with Scripture. 
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4. Outlawing "partial-birth abortions" is not impermissibly imposing 
personal morality on others. We would not allow a segment of the 
population to kill members of a minority group because they consider 
them "subhuman." Similarly, we should not allow some to terminate the 
lives of these babies because of their belief that they are less than human, 
when the evidence strongly supports the conclusion that they are human 
beings deserving complete legal protection. 

5. We should have sympathy for women who carry gravely 
deformed children, as is the case in some instances in which this procedure 
is used. These babies would have died a natural death if allowed, and 
sometimes there are medical grounds for eaHy delivery. But even a brief 
life can contribute positively to others. For example, a couple in our church 
decided against abortion and instead gave birth to a son named Joshua, 
who was born with the absence of the brain cortex, resulting in total 
retardation. The couple wrote this: "As time went by, as a family, our faith 
began to grow. And we loved our son Joshua so much that the handicap 
didn't matter anymore. God taught us to give love rather than just receive 
it, and there was a great peace within us. Joshua went to be with the Lord 
at age 21 months. The beautiful experience of his life impacted not just our 
family, but our community and acquaintances as well." 

6. Permitting something as grotesque as partial birth abortions is a 
form of extremism. "Those who defend it reflexively because it may lead to 
other legislation are in the exact position of gun lobbyists who shoot down 
bans on assault weapons because those bans may one day lead to a 
roundup of everybody's handguns. They refuse, on tactical grounds, to 
confront the moral issue involved." -- John Leo, U.S. News & World Report. 

II. Signing· the bill is medically appropriate. 

1. Even doctors who routinely perform late abortions say the partial
! birth abortion technique is unneeded and unnecessary. Dr. Warren Hem, 

~
'\author of the standard textbook Abortion Practic~, s.aid: "I have v@ 

serious re~rvations about this procedure ... You really can't defend it .... 
I ~d dispute any statement that this is the safest {lI.Qk~dure to use." 

Dr. Nancy G. Romer, Assistant Clinical Professor of Obstetrics and 
Gynecology at Wright State University School of Medicine, told the Senate 
Judiciary Committee: "If this procedure were absolutely necessary, then I 
would ask you why does no one that I work with do it? We have two high
risk obstetricians, a medical department of about 40 obstetricians, and 
nobody does it. And we care for and do second trimester abortions." 
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2. Partial-birth abortions can present special risks to the mother. Dr. 
Pamela Smith, Director of Medical Education .in the Department of 
Obstetrics and Gynecology at. Mt. Sinai Hospital, told the Senate judiciary 
Committee: "You should have grave concerns about the health of the 
mother if you're going to do a delivery like this in the office." She said this 

~ 
procedure, because it takes three days to complete, can heighten emotional 

~ harm to the mother. She also testified that "the damage that could possibly 
be done to the bottom of a woman's womb by doing this procedure should 
not be underestimated or glossed over." 

3. The law does permit partial-birth abortions in the unlikely case 
that it would be necessary to save the life of' the mother. But as Dr. Pamela 
Smith, Director of Medical Education in the Department of Obstetrics and 
Gynecology at Mt. Sinai Hospital, noted: "'[here is absolutely no obstetrical 
situations encountered in this country which require a partially deliYered 
human fetus to be destroyed to preserve the life of the mother ", Even so, 
Rep. Charles T. Canady (R-Fla.), who introduced the House legislation, said: 
"No physician is going to be prosecuted and convicted under this law if he 
or she reasonably believes the procedure is necessary to save the life of 
the mother." 

III. Signing the bill is Constitutionally defensible. 

1. The official report of the House Judiciary Committee makes the 
argument that the partial~birth abortion ban could be upheld by the 
Supreme Court without overturning Roe v. Wade. The Supreme Court's 
current doctrine suggests that a human being becomes a legal "person" 
upon emerging from the mother; the Court has not dealt with the question 
of a human being who is two-thirds across the line of "personhood." So the 
Court could retain its· Roe v. Wade doctrine while at the same time 
declaring that partial-birth abortions are not Constitutionally protected. 

2. David M. Smolin, Professor of Law at Cumberland Law School at 
Samford University, testified before the House Judiciary Committee that 
the banning of partial-birth abortions wouid be Constitutional for several 
reasons. These are set forth in the attached brief, which I urge you to read. 

Note Professor Smolin's assertion that the partial-birth abortion ban 
can be upheld as Constitutional despite the Planned Parenthood of Missouri 
v. Danforth decision: ". . . It is clear that a prohibition of partial-birth 
abortions would leave in place the currently standard and dominant 
methods of abortion during the second half of pregnancy. Thus, the current 
[proposed] law cannot be viewed, as was the law in Danforth, as having the 
purpose or effect of inhibiting the majority of abortions during a certain 
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period. The J ( 

and not in an wa 
here are other onstitutiona Law scholars, including Professor 

Douglas W. Kmiec of the University of Notre Dame, who concur that this 
law can pass Constitutional scrutiny. (See attached brief) 

3. U.S. District Court Judge Walter Rice in Ohio recently struck down 
an Ohio law banning partial-birth abortions. However, this state law is 
fundamentally different from the proposed federal legislation, and its 
definition of the relevant abortion procedure is much more inclusive and 
vague. Thus, the Ohio decision is basically irrelevant to the federal issue. 

Conclusion 

At its core, this is a moral and ethical issue. Even those who believe 
in the legality of abortion should recoil at the violent ugliness of this 
procedure. And anyone who opposes this legislation must live with this 
description by Brenda Pratt Shafer, a registered nurse who assisted in 
three of these abortions -- two performed on normal babies and one on an 
infant with Down's syndrome. In testimony before the House Judiciary 
Committee, she recalled the first procedure, a partial-birth abortion of a 
baby boy at 26112 weeks (or about 6 months): 

"[The doctor] delivered the baby's body and the arms -- everything 
but the head. The doctor kept the baby's head just inside the uterus. The 
baby's little fingers were clasping and unclasping, and his feet were 
kicking. Then the doctor stuck the scissors through the back of his head, 
and the baby's arms jerked out in a flinch, a startle reaction, like a baby 
does when he thinks that he might fall. The doctor opened up the scissors, 
stuck a high-powered suction tube into the opening and sucked the baby's 
brains out. Now the baby was completely limp." 

"The radical, violent, inhumane nature of this procedure demands 
prompt enactment of this legislation." -- Constitutional Law scholar Douglas 
W. Kmiec. 
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TESTIMONY CF DAVID M. SMOLrN, PROFESSOR OF LAW. 
CUMBERLAND LAW SCHOOL. SAMFORD UNIVERSITY 

BEFORE THE JUDICIARY COMMITTEE. 
SUBCOMMITTEE ON THE CONSTITUTION. 

v~ITED STATES HOUSE Of REPRESENTATIVES 
CONCERNING CONSTITUTIONALITY OF PROHIBITING 

PARTIAL-BIRTH ABORTIONS 

June 15. 1995 

Mr. Chairman and members of the' Committee, I am honored to 
have been invited to testify regarding the proposed prohibition of 
partial-birth abortions. The following testimony represents my own 
views as a law professor, teaching and writing in the area of 
constitutional law, and is not intended to represent the views of 
my employer, cumberland Law School of Samford University. 

My testimony wi.l 1 (":(")ncp.ntrate on two constitutional quectiono: 
First, is the prohibition of this abortion method constitutional 
under Planned Parenthood v. Casey and other binding precedent?; and 
second, does Congress possess the authority, under the Commerce 
Clause of the Constitution, to enact this law? 

I. CONSTITUTIONALITY OF PROHIBITING PARTIAL-BIRTH ABORTIONS UNDER 
PLANNED PARENTHOOD V. CASEY AND OTHER BINDING PRECEDENTS 

My conclusion is that a prohibition of partial-birth 
abortions, such as the one proposed by Chairman Canady, is 
constitutional under current United States Supreme Court precedent, 
including in particular Planned Parenthood v. Casey, 112 S.Ct. 2791 
(1992). 

The proposed prohibition of this particular method of abortion 
constitutes, in constitutional terms, a regulation of abortion. 
The proposed law would merely alter the manner in which a minority 
of the small minority of abortions occurring in the second half of 
pregnancy are performed. See. e.g., Centers for Disease Control, 
Abortion Surveillance--United States. 1990, 42 Morbidity and 
Mortality Weekly Report 29, 31 (December 17, 1993 ) (approximately 
one percent of abortions performed at or after 2l weeks; four 
percent performed at l6 to 20 weeks) i ~ Martin Haskell, Second 
Trimester D & X. 20 Weeks and Beyond, Presentation to National 
Abortion Federation (Sept. 13, 1992) (partial-abortion method 
designed for abortions at twenty weeks and beyond). Thus, the law 
would potentially alter the method of abortion used in less than 
twenty thousand abortions per year, out of the more than 1-.5 
million annual abortions; as a practical matter, given current 
preferences for other methods, the law would probably have some 
influence in the choice of method in less than five thousand 
abortions annually. Thus, although the proposed law is in 
statutory terms a prohibition of certain conduct, in constitutional 
terms it is a regulation of abortion. 

This conclusion is supported by a comparison of the propo~ed 
law with the Supreme Court's 1976 invalidation of a ban on sallne 
abortions after twelve weeks. in Planned Parenthood of Missourl v. 
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Danforth, 428 U.S. 52, 75-79. The Supreme Court concluded in 
Danforth that 68.% to SO%' of all post-fi'rst-trimester abortions 
employed the .s~ll.ne method. 428 U.S. at 77. Thus. the ban in 
Danforth prohl.bl.ted the dominant abortion method for this period of 
p~egnan~y. further, the primary alternat:i ve method relied on by 
M1.860Url., that of prostaglandin instillation, was at that time a 
new method, and was not proven to be available in Missouri. 
further, the Court interpreted the saline abortion prohibition a~ 
possibly also prohibiting prostaglandin abortions. as well as 
potentially safe future methods. ld. at 77-78. Thus, the Court 
concluded that the post -twelve week saline abortion prohibition 
"was designed to inhibit, and haCd] the effect of inhibiting, the 
vast majority of abortions after the first 12 weeks." Id. at 79. 
Under these circumstances, the Missouri law ;is held 
unconstitutional. . 

By cOntrast, Dr.· Martin Haskell's September 13, 1992 
presentation to the National Abortion Federation introduced 
partial-birth abortions as a new alternative to the standard 
techniques employed in post nineteen week abortions. Dr. Haskell's 
paper notes that current methods at ~his stage include induction 
methods, classic D & E abortion, and two modified methods of D & E 
abortion; Dr. Haskell specifically states that "most late second 
trimester abortions are performed by an' induction method. II Martin 
Haskell, supra, at 28. Further, Dr. Warren Hern, author of the 
much-cited text, Abortion Practice, has clearly outlined a modified 
D & E procedure, employing "adjunctive urea amnioinfusion," as an 
effective method for these late term abortions. See Warren Hern, 
Abortion Practice 127, 144-46 (1990) (cited in Martin Haskell, 
supra, at 28). Thus, it is clear that a prohibition of partial
birth abortions would leave in place the currently standard and 
dominant methods of abortion during the second half of pregnancy. 
Thus, the current law cannot be viewed, as was the law in Danforth, 
as having the purpose or effect of inhibiting the majority of 
abortions during a certain period. The proposed ban on partial
birth abortions is a true regulation, and not in any way a 
prohibition, of abortion. 

The present proscription appears constitutional even under the 
standards applied by Justice Blackmun in Ranfo.rth; it is even 
clearer that the law is constitutional under the less stringent 
constitutional standards decreed in Casey. Danforth applied Roe's 
trimester approach. which forbade any regulation of second
trimester abortion in the interests of the fetus. See Danforth, 
428 U.S .. at 61 (citing Roe v, Wade, 410 U.S. 113 (1973». Casey, 
by contrast, overruled Roe's trimester system, and held that it ~as 
permissible to regulate abortion throughout pregnancy in the 
interests of the fetus, or unborn child, so long as any 
previability regulations did not constitute an "undue burden" on 
the abortion liberty. ~ 112 S.Ct. at 2818-20 (joint opinion); 
see, e.g., Planned Parenthood v, Casey, 114 S.Ct. 909, 910 fn 2 
(1994) (Souter, J.) (joint opinion sets constitutional standard under 
Marks v. United States, 430 u.s. 188 (1977». Thus, the 
prohibition on partial-birth abortions could be constitutional even 
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if such prohibition did not specifically serve the interests of 
maternal health. 

The proposed prohibition on its face applies throughout 
pregnancy; however, Dr. Haskell claims to have develooed the method 
for use at twenty weeks and beyond, and has noted that a colleague 
uses."a conceptually similar technique" "up to J2 weeks Or mOre." 
~artln Haske~l, supra, at 27-28, 33. Thus, the method apparently 
19 only .aPr::ll.cable to t.he ~eriod shortly before, and the period 
after, vlabll1ty. Constltutlonal analysis of the prohibition under 
Casey therefore requires a bifurcated approach. 

?,nder Planned P,aren,thood v. Casey, previability regulations of 
abortlons are constltutlonal so long as they do not constitute an 
undue burden on the abortion liberty. See 112 S·.Ct. at 28l9-21. 
The essence of the undue burden test is the question of whether the 
law, on its face, places a "substantial obstacle" on the woman's 
liberty that effectively deprives her of the right to make the 
"ultimate decision" of whether or not to abort. See id. Given 
the existence of several standard abortion techniques for 
previability abortions, other than partial-birth abortions, it is 
clear that this prohibition would not constitute an undue burden. 
There is no indication in the case law that women possess a 
constitutional right to demand that the fetus they carry be killed 
in the birth canal. If women lack such a constitutional right to 
demand that the unborn child they carry be killed in the birth 
canal, then physicians lack any corollary right to kill fetuses in 
the birth canal. The abortion liberty exists for the woman, and 
physicians are constitutionally protected from regulation only to 
the degree necessary to protect the constitutional liberties of the 
woman. 

The primary application of this regulation of abortion to the 
second half of pregnancy further suggests a lenient constitutional 
standard of review. The Supreme Court in Webster v. Reproductive 
Health Serv., 492 U.S. 490, 5l3-20 (1989), upheld a viability 
testing requirement at twenty weeks, based on the common tendency· 
to miscalculate gestational age by as much as four weeks; Justice 
0' Connor's concurring opinion stressed the permissibility of a 
presumption of viability at twenty weeks, and the permissibility of 
regulating abortion during the perioQ when "viability is possible." 
See 492 U.S. at 525-3l. It appears that regulations of abortion 
operating at the periphery of viability (which can occur as early 
as 23 to 24 weeks according to Casey, 112 S.Ct. at 2811,) benefit 
in some ways from the more lenient standards applicable to 
postviability abortions. 

Further, it should be underscored that any claims that 
partial-birth abortions are superior to the standard existing 
techniques must be evaluated separately for previabil ity, and 
postviability, abortions. The undue burden standard is only 
relevant to previability abortions; after viability, the state may 
actually proscribe some abortions. ~ Casey, 112 S.Ct. at 2816-
17, 2821. Thus, for example, Dr. Haskell's concern regarding ~he 
"toughness of fetal tissues" at "twenty weeks and beyond," maklng 
dismemberment (and hence classic D & E abortion) difficult, at some 
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point becomes less significanc, for within several weeks the 
toughening fetal tissues comprises a viable Eecus, or, as the Casey 
joint opinion described it, an n independent ... second life," or 
~developing child." 112 S.Ct. at 2817. To gain the burden of the 
undue burden standard, a physician would have to demonstrate that 
there was no medically-viable alternative method of abortion, 
during this short period from twenty weeks to viability at twenty
three to twenty-four weeks. Yet, even Dr. Haskell's paper 
documents the alternatives of induction methods, and of Dr. Hern's 
technique for softening the fetal tissues prior to D & E abortion. 

Upon viability, the state can, proscribe some abortions, 
because nthe independent existence of the second life can in reason 
and all fairness be the object of state protection that nOw 
overrides the rights of the woman." Casey, 112 S.Ct. at.2817; see 
also Roe v. W~, 410 U.S. 113, 163-64 (1973). The proposed ban on 
partial-birth abortions is merely a regulation of abortion, and 
therefore is, in its application to the abortion of viable fetuses, 
well within constitutional limits. The Supreme Court has never 
given women the right to demand that the viable "developing child." 
Casey, 112 S.Ct. at 2817, be killed in the birth canal. 

Both before and after viability, the statute would, in the 
broad sense. be subject to lenient rational basis review, which 
would require that the prohibition of partial-birth abortions be 
rationally related to some legitimate governmental interest. This 
is the same lenient review applied in the modern era to economic 
regulatory review, and laws are almost always found constitutional 
under this standard of review. Public morality. for example, is a 
legitimate governmental interest. Thus, a sense of particular 
moral outrage at partial-birth abortions would be a sufficient 
reason to sustain the law. The spectre of partially delivering a 
fetus, and then suctioning her brains, may mix the physician's 
disparate roles at childbirth and abortion in such a way as to 
particularly shock the conscience. In childbirth the physician 
considers the fetus her "second patient,n and thus works to guard 
and protect the life and health of the fetus; by contrast in 
abortion the physician often acts directly to kill the fetus as a 
part of the abortion procedure. Proscribing a procedure that 
seems. even momentarily, to evoke simultaneously these disparate 
roles is itself a "legitimate governmental purpose." 

Further legitimate purposes for the law would include 
protecting respect for human life. and for constitutional persons, 
by not permitting a fetus present in the birth canal to be 
deliberately assaulted and killed. The birth canal represents, ~n 
constitutional terms, the passage from constitutional .non
personhOOd to recognition and protection as ·a constitutl0n<;l1 
person; even a viable fetus is not a constitutional person wit~ln 
the womb, while even a nonviable fetus aborted or born all.ve 
apparently is a constitutional person upon birth, particularly if 
the fetus is of substantial size and development. See. e.g., 
Showery v. State, 690 S.W.2d 689 (Tex.App. 8 Dist. 1985) (upholding 
murder conviction when physician, subsequent to abortion, killed 
infant; noting that viability is irrelevant upon birth) A 
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physician delib~rately killing a fetus whom the physician has moved 
part~ay on th~ Journey from nonpersonhood ~o personhood, and who is 
phys1c~lly l1terally on the verge of constitutional personhood, 
undermlnes respect for human life and for constitutional 
personhood, because such a fetus appears indistinguishable from a 
constitutional person. Requiring that the fetus be killed within 
the womb, rather than within the birth canal, in a small way widens 
the line between permiSSible and impermissible condUct. It 
undermines respect for constitutional persons, and for human life, 
to deliberately bring a fetus within proximity of constitutional 
personhood, and then, as such fetus l~es literally within inches of 
constitutional personhood, assault and kill her. 

It is possible that at least some of the fetuses killed by 
partial-birth abortions are constitutional persons. The Supreme 
Court in Roe v. Wade held that "the world 'person,' as used in the 
Fourteenth Amendment, does not include the unborn." 410 U.S. at 
158. The ·Court, however, has never addressed the constitutional 
status of those who are "partially born." Indeed, in Roe the Court 
noted that the following Texas statute had not been 
constitutionally challenged: 

Art. 1195. Destroying unborn child. 
Whoever shall during parturition of the mother destroy 

the vitality or life in a child in a state of being born and 
before actual birth, which child would otherwise have been 
born alive, shall be confined in the penitentiary for life or 
for not less than five years. 

410 U.S. at 118 n. 1. 

"Parturition" means "the act or process of giving birth to 
offspring," Webster's Seventh New Collegiate Dictionary 615 (1967). 
Typical legal definitions of "live birth" require complete 
expulsion or extraction. whether or not the umbilical cord has been 
cut or the placenta is attached; the neonate must, after such 
expulsion, evidence signs of 1 ife such as breathing, heartbeat, 
pulse, o. voluntary movement. Significantly, "duration of 
pregnancy" (and hence viability) are explicitly stated as 
irrelevant to the definition of live birth~ See. e.g., Ill. Rev. 
Stat., ch. 1.ll 1/2 para. 73-1(5); Fla. Stat. Ann. §382.002(10). 

It seems reasonable to suppose that an infant who has been 
only partially extracted from the mother, and hence not yet legally 
born, might be considered a constitutional person, even though (for 
example) only the head and shoulders have been extracted from the 
mother. It would certainly seem wrong to remove all legal 
protection from such a partially-born neonate, and thereby subject 
her to being killed, assaulted, or the subject of medical 
experimentation, upon the direction of another. In the Bame way. 
it would not be unreasonable to find that a fetus delivered into 
the birth canal has already become a constitutional person. A 
fetus delivered into the birth canal has commenced the journey 
toward legal personhood and hence legal protection; indeed, where 
such a. fetus is or may be viable, she or he is literally inches 
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away from maintaining a sustainable, developing, independent life 
completely apart from her mother. It seems odd to demand that such 
a journey be completed before :egal reccgni~ion and protection are 
assumed. 

However, it is important to underscore that the partial-birth 
abortion prohibition is fully constitutional, under current 
standards, even if the Court were to hold that all of the fetuses 
protected were NOT constitutional persons. Even if the infant in 
the birth canal (or partially extracted from the mother) is NOT a 
constitutional person, the government nonetheless may be concerned 
with her fate, and with the wider, implications of permitting 
killing within the birth canal or during the process of birth. The 
decision of abortion rights litigants not to challenge the Texas 
prohibition of killing the unborn during the process of birth 
suggests a broad agreement that ,there is no constitutional right to 
kill during the process of birth; the proposed prohibition on 
partial-birth abortion extends this reasoning only slightly, by 
preventing physicians from delivering the unborn into the birth 
canal, and then killing them. 

Indeed, one notable feature of the proposed legislation is 
that it is supportable by a variety of legitimate state interests, 
which in turn reflect a variety of v~ews of the status of the 
fetus. Animal cruelty laws can regulate the manner in which cattle 
and other sources of meat are cared for and slaughtered; thus, one 
who believes the human fetus to be morally equivalent to a cow, 
pig, or other animal source of food could rely on the legitimate 
governmental purpose in not unnecessarily subjecting living 
creatures to pain, cruelty, or indignity, even in the process of 
killing them. In addition, the proposed ban is rationally related 
to the legitimate government purpose of protecting the value of 
constitutional persons by drawing a clearer and broader line 
between abortion and childbirth, and between the fetus in the womb 
and the neonate outside of the mother. Those concerned with the 
integrity of the medical profession could support the statute 
because it lessens the confusion between the roles of physician in 
abortion and in childbirth, and hence alleviates the fear, moral 
outrage, and potential moral degradation that occurs by mixing 
these roles. By contrast, those who consider the human fetus to be 
a form of human life could rely on the purpose of providing a 
modicum of protection for human life, by proscribing a particularly 
cruel and/or painful form of killing, or by granting some 
~LuL~~Llg" to the developing human within the birth c~n~1. (UndQr 
Casey and Webster government may legislate in the interests of the 
fetus, and based on the view that the fetus is human life, so ~ong 
ae the law does not substantively violate the abortion right. See 
Casey, 112 S.Ct. at 2817-25; Webster, 492 U.S. at 504-07.) 
Finally, those who believe that at least some of these procedures 
may involve the killing of a constitutional person, w<:mld also 
possess a legitimate purpose for the law, although thl.s latter 
purpose should, to assure constitutionality, be supplemented by at 
least one of the other clearly legitimate purposes. 

under rationality review, the Courts would not be free to 
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undermine the constitutionality of the law because it did not 
proscribe other seemingly "shocking," painful, or cruel abor~ion 
techniques, such as the dismemberment of the fetus in u & E 
abortion. Under rationality review, the legislature is free to 
address a portion of a problem, while leaving other parts of the 
problem unaddressed. In addition, there are rational reasons for 
distinguishing between partial-birth abortion, and other forms of 
abortion. Methods of abortion that kill the fetus within the womb 
do not present the same degree of confusion created by mixing the 
roles of the physician and abortionist within the same procedure; 
nor do they present the same degree of confusion present by a 
killing of the fetus who is physically partially born, and present 
within the birth canal. Similarly, the dismemberment of the fetus 
within the womb, however morally shocking to some, does not, to the 
same degree, blur the line between fetus and neonate, as does the 
killing of the fetus in the birth canal. Moreover, it appears 
clear that the banning of the previously-existing, standard methods 
of abortion would, under Danforth and Casey, present a closer 
constitutional question. Thus, it makes constitutional sense to 
proscribe the most recent, and most shoCking, method of abortion. 

II. CONGRESSIONAL AUTHORITY UNDER THE COMMERCE CLAUSE 

Congress possesses ample authority under the Commerce Clause 
of the Constitution, U.S. Const., Art. I, § 8, cl. 3, to enact the 
proposed prohibition of partial-birth abortions. 

As a starting point, the testimony of the Attorney General, 
regarding the then-proposed Freedom of Access to Clinic Entrances 
Act, is useful: 

The provision of abortions services is commerce. The 
entities that provide these services, including clinics. 
physician's offices, and hospitals, purchase or lease 
facilities, purchase and sell equipment, goods, and services. 
employ people, and generate ~ncome. Not only do their 
activities have an effect on interstate commerce, but they 
engage directly in interstate commerce. It should be easy to 
document that they purchase medicine, medical supplies, 
surgical instruments, and other supplies produced in other 
States. 

Moreover, it is well-established that many serve 
I;; i'du.l.r.l.I..'dnl:. . lluml:.el.·~ of F~tient~ from other Ct~tco. ,"or 
example. in Bray v. Alexandria Women's Health Clinic. 113 
S.Ct. at 762, the Supreme Court accepted the district cour~'s 
finding' that substantial numbers of patients at abort~on 
clinics in the Washington, D.C .• area traveled interstate to 
obtain the services of the clinics. In Wichita, KS, the 
Federal district court found that some 44 percent of the 
patients at one clinic came from out of State. See New York 
State NOW v. Terry, 886 F,2d',at 1360 (many women travel,from 
out-of-State to New York clinics). Thus, there can be l~ttle 
doubt that abortion providers are engaged in interstate 
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~ommerce,and Congress sh~uld not have difficulty developing a 
~eg~slat~ve record allow~ng it to make such a finding. 

Prepared,Statement of Attorney General Janet Reno, Hearing Before 
the Comm~ttee on Labor and Human Resources, United States Senate, 
l03rd Congr., 1st Sess., On the Freedom of Access to Clinic 
Entrances Act of 1993, May 12, 1993, at 16. 

,The ~elatively, few number of abortion providers who perform 
~art1al~b~rth abort10ns appear particularly likely to be involved 
In serv1ng out-of-s,tate patients, given the relatively specialized 
nature of the serV1ces they provide. Some providers of abortion 
services do not perform abortions in the second half of pregnancy, 
during the period for which partial-birth abortions were designed; 
thus, those abortion providers who provide late term abortions are 
,even more likely to receive referrals, and patients, from outside 
of their immediate geographical area. 

The Supreme Court's recent decision in United states v. Lopez, 
115 S.Ct. 1624 (1995), does not alter the conclusion that Congress 
possesses the authority to enact the proposed ban on partial-birth 
abortions. Lopez concerned the proscription of a noncommercial 
activity: the possession of a firearm in a school zone. The 
United states argued unsuccessfully that this noncommercial 
activity substantially affected interstate commerce because of its 
negative impact upon education. 115 S. Ct. at 1632. The Court 
rejected the dissent's view that schools (including public schools) 
are commercial. 115 S.Ct. at 1633. The Court also noted the lack 
of any "jurisdictional element which would ensure, through case-by
case inquiry, that the firearm possession in question affects 
interstate commerce." 115 S.ct. at 1631. 

Lopez does not present any reason to question the Attorney 
General's conclusion that" [tjhe provision of abortion services is 
commerce," see supra, at least where payment is received, from some, 
source, for the services. Abortion services would generally, be 
classed within the broader category of medical and health care 
services, for purposes of commerce clause analysis. Health care 
constitutes, as' the Congress well knows, a large and significant 
portion of the national economy, and it would seem absurd to hold 
that an industry comprising one-seventh of the national economy 
could not be regulated under the commerce clause. 

The regulation of abortion services is therefore a regulation 
of commerce, and this alone sufficiently distinguishes the proposed 
ban from Lopez, which concerned an attempted regulation of 
noncommercial activity. The proposed statute, moreover, limits its 
reach to "[w]hoever, in or affecting interstate or foreign 
commerce," performs a partial-birth abortion, and thus the statute 
contains the individualized jurisdictional requirement lacking in 
Lopez. Such an individualized determination is probably 
unnecessary to safeguard the constitutionality of the statute, but 
its existence further brings the statute well within the ambit of 
Congressional authority, even after Lopez. 
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'HS'rIKONY OF DOUGLAS W. lQaEC 
PROF~aaOR OF CONSTlTOTIONAL LAW 

CNIVDSI'l'Y OF NC'l'U IWm 
BDORE '1'H'E SENATE J'ODrCUR't OOMHl'l"I'D 

50VEMBER 17, ~i95 
Re. S.~J9 

'1'D PAll'l'L\L-BD'l'K ABOR.TION BAN AC1 OlP iUS 

Hr. Chairllan, """~r. of the ocmaittae, I am plea-.cl to 
t'OSipoDd to the oOlllllittae'S: req\lGSlt to ad4ra.s the oonat1tut1oM11ty 
ot S.'3i, "'l'he p.rtial-~1rth Abortion Ban Act Of 1995." I have 
taught constitutional law for clo.~ tptwo decades and ..rYe as 
prote.sor at coft.~1tut1ona1 law at the ttftiv«raity of ~otre Daze. 
on academic leave this yeAr, Z presently hold the straus 
Distinquished cbdrin Law lilt Peppert11ne oniverll1~y in cal1torn1a. 
Durinq the Reaqan Administration, I aarved as Asa1atantAttorftey 
Ganeral for the Otfiee ot Leqal Counsel in the U. S. JUstice 
QepartlUnt. 

I. ~. 'fhuo c01latitutionl COllcens? 

xy task this morning is to adclr •• a varicus concerns that bave 
been raised J:)y the Clinton M mi niatrat1on, individUals within the 
Department of JUatice, anel a fav othus, reqardil19 the leqalityof 
this leq1s1ation. 'rhese conCerz'I& are styled .a oonst,it,utional, but 
11\ trUth, they ue no~. Thoa. wantin9 to ~.tu.ata a prac:i:ice 
that, in a<=B ~tatea 18 already expresslY treated as hOlDicidl!, ancl 
except for a f~ inches, would be classified as infanticic1e under' 
the laws of all .tates will have to do 00 without the conscienee
eui.z1g pra~.nae of c:cnctitQt1onal jUCJtif1catian. As I axpla1n 
balew, the CCnstitutj.cn can no more 8h!814 the kil11nq of a 
partially-born child, than it can excuse the uriDinally neqliqent 
actions ot a QareluSI doctor that touul ta in the avoidable d.ath of 
a pt"Ggnant vozan. AbOrtion "act1ce Is not -presumptively 
privileged.· Puniahinq 4oatora for Jc11li!lCJ -put1ally-born Children 
:ftC more -chills" a constitutional right than punishinq doct.ors tor 
It. bo~ched abortion. (SUch "privi~eg." olailD was expUc:1tly 
rejeete4 in Xatchum y. wg~, 422 1. SUpp. at 938, see alao, Bas, 
noting tha~ W(t]t An 1~1vidual pra~1t1oner abU'es the privilege 
of exercising proper lMdiaal jud91lent, the UlNal reaecUes, judicial 
and intra-protecsional, are available." 410 U.s. at 166 (1973)]. 

U. A k41cal h'OClG4VZO Beyond civiliaect Descr1pt1on 

When l: was contact.acl by the c=ommi ttee late last week to 
taatity, I contgs& I waa surprised by the co=mittae's eleciaion to _ 
bold. hearinqs, given both tho thol:culjJh review this leqi.lat10n 
receive4 1n thQ House Cf Re~resentativea, and especially given the 
impardoftaJ:)le ~raet1ce ailled at c1ef'enselus human belnqe. The . 
radical, violent, inhumane hature ot the procedure demand.s prompt 
onactmont ot this legislation. I havs Dade my own views aqainat 

1 



JAN-03-96 WED 17:47 NATIONAL RIGHT TO LIFE FAX NO, 2023475907 p, 02 

abortion vell known throuCjfhcu~ ZIIY QUeer. But, aB noted aboVe, the 
h1decu.a nature ot thi8 pr-.c;:t108 traNIcom1$ the i..ue ot abcrtion. 
It 1. one of tohcae rare place8 where ~op18 on l:Ioth sides ot the 
abortion aatet. ahou.ld agree: no civi11~e4 rapub110 ~n p.rmit a 
9t'Ue801l!.G pt'oeea\1%'a 1%1 Which, 48 ana nur •• d .. cribed, the doctor 
1'\111& the aovinq ~y of the ba~ into the b~ canal; 

tlhia little t1nqus vue el .. p1nq toqathar. He was k1c::rldnq 
hi. ta.t. All t.ha whU. hiJI little hoad wu still .tuck 
in.ide. [The doctor takes] a pair er scissors and 1nearecs] 
tMa 1nto the bacsk ot the babY's head. I111Gn ha openM the 
.aucen up. Then ha tlt~ the hi¢-powered 5ucticm blhe into 
the hole an4 auaked the l:Hlby'. brains cut." [HajC%'it.y lleport, 
auriDiJ- on H. 1833, Beu •• Judioiary camnitt •• , S~pt.elllber 27, 
1996, altinq the taatiaony of NUrse Shater at 3-4). 

ttt. 1i1l~ A .a:t1ally-Boza Child t. Boatoi •• , »ot ~~iOD 

U HUnle &haf"'. oaMid ammury of her ~i.nce reveals, 
the B~jOCt ot this bUl deties bumane des~1pt1on. 'rhe p%aot:ice 
propose« to be outlawed has been 4enoJl1natea an agortion ~ocec5U1'O, 
though as I will shew, it actually talls ~tveen intanticide or 
hcmics14e on the one hand and al)Ot"Uon en the other. In anr event, 
vbatevel' label it is given, its gTUesc_ nature sU9ieste t ought 
to be treGta4 like one ot thoca odmea, as BlaalclJtone wrote, t:ha~ 
i •• 0 baincu., it uswv •• nO nue. AS raJ: back as the ~)th 
eentury, the COIIImCn law clasaUted the abortion ot a "to:rze4 and 
anblatect" fa=- •• h=J.cid4a. (See H. lle Bnoton (c. 12S0), on ti.be 
tAx' oM CU,1:9u at BnglAmJ 3<41 (S. '!borne eG. U"I toC' a 
CCIIp1lation of the •• CQ!DT!!OQ law saurcu, .. I,1,nton, "Planned 
Parenthood v. casey in the Supreme eourt," 13 st. LoUis PUb. L. 
~v. 15, Appendix A (liil)]. 

Yet, with the exception ot one recently enacted state lav, 
[Ohio Stat. 6oction 2307.51, eft.gt1ve KcvGlber 1S, 1995, tro 
granted. 8wa.1titl9 judicial. reviaw en tha JMrit:s, outlav1n9' on tent. 
suUer, wt not 1aentical, to that ct this legislation, the 
·cUlatien and extraction proc:edw:e"] the fate or an aliv., 
partblly-bozon child has escapee! tho attention ot the zed.2m law. 

n. ,utially-»cra Q!142:8ZI a.dlS. %a A r.e~&1 h1l£~21t I~ aet1tec 
C2lUtl'aa 10ft J.1ive ad mal)On dI:i14:U 

~e liv .. ot partially·born children are at risk when they 
reside in a conct1tutional tw111gh~ zone between full 
ocnatitut1onal zoecoqnition and inoompletereeoqnition as part of 
the complex intellectual balanoinq ot t:he SUpnllle Court' $ aborticn 
aoctrine. 'the ~1,* that: th1a clan of partially-born ohildren -
%&001 is fully aanifested by the FoCe4~ sought tc be benned by 
th1. le«1ialation -- the deliberate manipulation of the cbild into, 
anc! partly Ol1t of, the birth cUlal to cUe a painful and grue$Cllle 
4eath by meaM ot j~uDminq a pdr of 8cbsora into the back of the 
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dl!la'B akUll and Clipbo.,1nq out the brain. 

Partially-~ children are lIe1thU fUlly ])ern, 41\c1 t:het"efore 
p&'oucrta4 by tbo hcmic:1de ant1 innnt1cida statutu 111 every _tate 
•• a obild "bdm aliVe- ( (that 18, e child Whether cr not viable 
Who is OQIJPl.et.ely expellee! or exUaotad trOll i ~ 1Iothv, whether =
not th* umbilical c0r4 b out, an4 Vbo lIhova evidence of 1ire, see 
state Modal vital statist1ea Act, S~ion 1(6), Vol. 38, 1'.121, 
councU of state eovez:omDettta, at10ptecl by the Departllent ot Health 
and H'Umal\ 8&",,1008 IU\4 most state.; ••• , •. g., :r11. RAV. stat., Ch. 
111 1/2, pua 13-1 (.!5) 1, nor an ~ c:b114 Who •• interests are 
.ckncwl~e4 and V'ov~ed, at 1*481: In the abortion aont~, by tha 
COurt'. decision 12'1 Plpnned lGenthagd v' 1iY"" 112 S.c:t:. 27.1 
(1992) [o·~t.icl. the abortion context the cleY.ate takinv- of an 
Ul'lborn ahUd'. Ufo may be punitlbed in onrtbll'd ot the .tates· as 
teticide 0:" • form ot homioide. Linton, aupra., cit1nq statutes at 
101 • ~.* part1ally-})Qrn children an thua largely invisible 'to 
the 1II04ern la.,. But they an not invisible to life. Tbey are 
l1vinq human be1~B. 

V. rbe la1attDw Legal ProteGtio~ of ».~1al1y-Bo~~ Chil~.D 

'1'oday, several state. in .tatute or cas. decis1cn reC09l1iled 
that a child in the p~cce8a ot bein~ ~ h.. to tall .c=~.re 
under tho law -- eith~ aa 18qa1 person or not. Zh tha.e states, 
the aho1C!O wu .. cle to put thue parlially·barn children laZ'O'aly 
within the cat:eqory of l~al pc.on, au))jaat: only to thO •• medical 
aotions nece.qry to save the lite of the mother. Thus, one 
criminal law treatise writea: 

tlA mora advanaec1 view, • . • , baaed upon practical 
ccftSi4uaticns t"ather than the litaral. lItUninq of the pl1t-ase 
18 that: aftar the. actUal start ~ the birth proc... by a 
viable chi14 it fa to ))e regarclad as having been born alive 
for the put'pO •• of the law ot bo1Iicicla. Tb,is draws 'the Une 
between otillbol:'n anci born clive, 1111itinq ~ fo:naer to those 
inatances in 1thic:h the fetus 18 dead ~tore birth starts. 
Where such 1. not the taQt, ••• , the kil11nq Of a viable 
Child ahall have the same consequences Whether it is clur~ 
the birth process or after its ccmplet.1on.· Psrkins pn 
eriMina l LaW at JO (34 ed. 1969). . 

1ft ccntoraity with this view, .ince the 19th century Texa. ~B 
regulated ttle taking of a Qhild'. 11fO during "parturition," or the 
.et cr pro" ••• of 9iviat1 ))1rth to otfsJ:)r~. 'l'1le 'l'exaa statuu, 
which was racantly re-ooditiad in 19t3, provide.: " 

-Whoever 8haU durinq fHU'turi t10n of the 1IlOt.het' destroy the 
v1tdity 0," lite in a chil4 in a .tate of being born end 
befchs aQtual bi~t:h, which child would otherwise have been 
born alive, ,"",11 be confined in the penitenUuy"for lite or 
for not le8s than five yeara.- (Vernon's Ann,TeXas c1v.St. 
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Art. 4S12.5 (West 1995)]. 

The ~ A~torney General haa opined that this .ta~ut8 1& 
tmaUectad })y the Supreme court's atlore1cn dAIlo1aions since, Wll.ilce 
&l'1 abort:~onl the si:.atuta app11aa only ~ thea. dtuations in which 
t:he victa • in the process 01' beinq born. [Op. Atty. Gen. 1974, 
If. H .. 368l. Par the IS", reason, ~. '1'eXas acurts' .arly 
ncoq1U.Uon Of the valicS1 ty or the statute 18 un4istur.bo4 by 
dav.lopllGnt:a in ttl. GertiOn are&. efta,."," y. StAtl, lOG S.W. 353 
!~;08' (a ~e =0U9ht \mC1ar th1a atatute ditters trom 

antioido _here the Child ~t be ~ alive; here, the chi1.4 
_raly would have been born alive, wt tor the aotion 01' the 
accused); s •• also, atM, y. guM, 41 'l'eXU 33 (1874).J 

The U.S. suprao Court. haa avwte4 to tbe constitutional 
titteronce between a pa:'t1.1l~born child an4 an \mbc)m child. IJl 
Bp. v, W'40, the Court expres8ly noted that tbeprevious 
CCC!1Ucat:1on ot the abOve ~. 8tatut.e .u:i1l9' it a c::'ime 
p,m1aha})la by a sctenoe ot up to Ute in prison to "d •• ~oy the 
vitality or lit. !n a c:bil4 1n a ~te ot: being })orn" was not 
cballenCj'ed. (410 V.S. at 118 n.1). Ar;\1&})ly, the U.S. SUFeIha 
court'. notation ia ))est explained. by II deciaion of the Qalitornia 
court of Appeal., Pegple y. ChAVII, 77 C&l. App. 24 621 (1947), in 
which a JIlOtbe being tried ~Ol: the lI1Ur4er/1IUslaughUr of be.r ba:by 
arvUe4 unsuccessfully that the hoa1el. stotute could not be 
applied to'a chl.ld in the p1"OC8aS of being bQm aUve. bjeoting 
the .other'. arQ'aJlleDt, t:be court: stated: 

-BeyOnd qu .. tion, it is • difficult thin~ to 4l:av II linG and 
lay clown II fixed qanerel rule a. to t:he F8cice time at which 
an ~ Want, 0:' one in the pro<:a$ of be~ bo2:n, I:I4L\come • 
• human beUcJ in ~e technioal HIlS.. There is hot .uch 
cmange in the chUCS 1 taeU ~tveen the _ent before a.nd a 
men.ent after ita ~ldon ~ the bocly of the mother ••• 
• It sbould equally be !lela that .. vioble child in the process 
of being born 1, II hUlWU1 be1nq within the meaninq of the 
hcnUc1C1e .tat:utu, 'whether or not the process has bean ~l1y 
co.plet.ed. It sl1culd at least be considered a human being' 
Wue it 18 II livihq baby • • • • t'l'he quution ahould not 
4epend] on any hard and fast ~~cal rule eatabli.hi~ a 
legal fiction that: tho 1ntant !>eihq l:Iorn was net a human !)emq 
beoause seae part of th. process ot birth nad not been fully 
completed,- (Xd. at 625-626J. 

fte S\lpreJle ec\U't of california later adherecS to the roaaoning ih 
Chay§z, co=mentinq thGt "a viable rotua 'in the prooess of ~inv 
born 1s a h-uman beinq within thO meaning o:t the homicide 
sta~ut.8.'" keeler y. superior court, 2 cal. 3d 619 (1910). 

It 10 unitonrJ.y conceded that the ptrtially-bOrn child is 
alive vha~ the Child ia yanlted into the birth eanal. POl' ex_ple, 
.. Or. Oru Carlson, director of Reproductive Genetics at Cedar-
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Sinai He4ical center in LQa Allqel.es and an opponent ot the 
l~bl.UQtl, obaerved: 1t ia the raoval ot the fluid frCll the 
brain that caUlSea "instant brain hC'n1ation cd 4oath." (Majority 
Repo~, au~., at 7J. SO too, Dr. pu.U saith indicated tb.at 
prior to the ti:a t.be aeb.orli U'. gulled 1:1to the c:hueS' a sJcull, 
thva 18 nc 1'M1 clif~erence betwe.n a l= .. ch deliverY' [feet: ;t1rstl 
&n4 the partial ... birth abortioll prooec2Ure. ['l':'azwcript of the !lOU8e 
BUbc:loaittee on the cCMtii;ut1on KUZ'inq, ~ 15, 1tlaS at 34). 

Dt'. S1Iith al80 po1!\ta out that aft abort1on1st u. to "o~ hare! 
to keep the ~11d'. h.ad trapped 1n the c~1x, becau.e: "1t bf 
obance the oarvix 18 floppy or 100.. and the head slips tbrou9b, 
the _~eon will enCOUftter the 4l:eadf\U COlIPl1::ation of delivering 
• 11\te bUy. 'l'be 8m-980ft mut therefore' act quickly to ensure that 
the baby de.. nat: a4n&ge to move the 1ftc:hes that are legally 
require4 to aanatona it_ atatWJ tr01l one ot all a~tu. to that ot 
• l1v1llg" hUJIIQ ch1l4.· [~ at 35). 'the pl"ocedure 18 made .van 
1IOre =uel by the tact. that «Octo!!'s sl'iktn9 the =a.1n with .01.-=s 
ara not i:raine4 })raUl lJ1U'geOlUlI th.Y' are not u.ing a surgeon's 
wtr\lllentat1on" aDc! t.bel:'efo&'a, t:hey ore o99l'avatinl1 the already 
excruciat!"9 paIn fale by the part1ally-bcnm child. [ScUBe Heuinq 
~.nacri¥*, Test11lony of Dr. Rebert J. Whit., Dil'~cr o~ the 
D1 v1a:S.on o~ xeurosurgery aM Brain Reaear= t.abOratory at CUe 
We.tart'l Res~e Sc:hocl o~ Xec!lcine, lSup1:'a, at 51-53J. 

n. tJ. 8. 8Up~ezae court: Diota COncen1Zl9 ltOlt-vi&bll it)' Abortioll 
»Dee JfOt -09ato til. S8pUat. r.eqa1 Status o~ a l'arUallJanonaild 

~t the alive, partially-born child has a different statue 
undo:' 'tM law than the unborn oh1ld i. but-=e •• ed by sevual 
rurther fo~. !'irst, the court'. contemplation ot post-v1al:Jility 
abortions in PISU ia dicta and oecurs without enendod. d1Gowsa!on. 
(112 S.ct. at 2821]. C:Olltellplat~ poae-v1abllity Gortions is at 
o4d* with the very detinition of abort1on. As a CRS RapO%:'t 
reoit •• , Qprlancl'_ M.diel P1c1:iPMU defines abortion as the 
Faature .xpul.ion • • • of a llmrIiatlle fetus. If {Uene E. stith-

. COlGan, SpeciaUot in Life sa1ence., "~rt1on Procedures, It CRS 
.. port tor Con91"«'ss, Novwam 7, 1195, at 1, c1t1n9 Corland's 
Illustr.ta4 Me41cal Dict1cnary, W. 11. Saunders Ce., (Phlladelphia, 
etc., 1994) ot • Cqphaa1s GUppUecl) J. Mcorlf, Illustrated 
Ited-an'. Xedical Dictionary, Fifth UDabr1~ged Lavyers' Edition, 
Jettv.on Law BooJt CCnlpany, (WUhinqtQn, D.C., 1982). at 3, 
·Uc~ion -- [9'J1vinq birth to an ~o or fetus prior tg thA 
-tan 9 f yiabil1t;v at: 0:ftt 2Q wek' of Sgstaticn" (emphaSis 
wpplied); Taber'. Cyolopec1 c Hed1Cal J)ict1onary, 15th EcU. tiOD, ".1.. Davia company, (Pll1bdelph1a, 1'8~), at G, 1I~ion, Ct]he 
ten.1Mtioft of pregncncy befo&:! the tet.us reaches the age of 
viability, ••• II (~as1a aupplied). 'l'hua, the Court in cagy -
•• a. to have erronecucly assumed that JllSd1cal science sees a 
F~a.nc:y tuzination Qft~ viability as em abortion, rather than 
the takin~ ot human life. 
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ot ccw:' •• , the law i. t~u to H-d~1ne the .~eality of 
pGrllcmhCX14 .. It; gbcoeea, 8th preS: Icct;; y. santm"d, 60 t1.S. 393 
(1156), bu~ When it 4ce. GO without axtuc!ad d1.ClWaion, there U 
rea.en = ClClUltrue such umuLtual mb-adventurea nanowly. 'nUs U 
.. pec1ally true vftSD the acre ccpand'W definition QCn-t.za4iCQ 
oth.ar, lonc;' .... teliJIUd CCIIaon law tra41~iona. rn 1:1\i. 1"e9ari, 
.. (t]he cvenh811111ncJ majority ot judlMUo1:ions (thirty-six SUtea 
and the D1et.rict of COl\D1b!a) now allow ~6OOVery unclea:' ~ 
death Butut •• to:: ·p:enatal 1nj1Jr1e. that result in stillbirth . 
Wt1e~e the J.Djuy caainc;' death (or at leaat the cSMth it5.U) 
occura afioto 'Yiald.1i-ty ... [Linton, .UFa, c1tinq cues]. O~ pehaps 
even ClrNtU' .i9t11f1cance. -=ore than one-thii4 of the States have 
dafined J:1y atatute the Jc1l1inq ot an. -\1MOZ'n dlUc5 (outaia. tl:ae 
context of abortiOb) .. a tans of hOaicide (or t'eticide), anci 
nearly halt of th... statut •• lIUIlt. it a cri. to talca 'the life ot 
an unbol'n child at any .taqe of pr~1lCY.1I [lSa. at 60, citiml 
statut •• ]. All.U= law have withstOOd l:'ecent canst1.tutionai 
sC%Ut:iny. ca, oitJ.nq euasJ. 

~%. ~e ~t. ~ aepr04uctive Cbo1oe DDes 50t Detor.ata. ~. 
IA9'al 8taw. of • »..nlal1r~ C2l114 

Bo reapon.ible ~1ca in defense of hu1UU\ life I Whetb~ for 0:' 
a9&ins1: the 14eaa paaJcecl within the concept of nproductive choice, 
can defend t:hi. type of d.l1~&te killing of a putiall),,-):)or:n 
child. [One a4vcc:ate of 18CjJal abortion in & standard mac1igal text 
put it this .way: -I vcu14 ~e tha~ V~ ~st have .~s to 
l~al abortion • • • • Ifowev.r, QUt' society will not countenance 
1n.fantic:ic1e." Obatoqigt and G,yneco1ogyl Lipinoott, at 13Z7.) It 
i. siDply the qe-old distinction between t:-eec!c1l and licanse. An 
infoned freaclO2l of choice reqard1.D9 abortion 8~.ly 40es not 
include alUhinq open the SkUll of a baU-bczon Clhild any lIlo:e thu 
the all~a.nce of reasonable l&Ur91cal prceedurQ ~ees a cloc:tOl" frcza 
liability for hcndo14e it he 01" .he acta with =ilIlinal neqligcce 
and exercises the wedica1 craft -- Inclu4tft~ the medical craft ot 
abortion -- badly. (see K9t;cbYm y. 1m, 422 P. Supp. 934 (W.D. 
X.Y. 1i76), .f%1~ 556 7.24 587 (24 c~ 1977), f1ndinq 
abort1cn~ cdlllinally liable fer fteqli9ent homicide). 

Because it &dcSr •• aes intentional conduct, tha ban on the 
pl'actic:e c!ellc:ribM. in this 1~1.1&t1on 8t.lm9 on eVan tinter FOund. 
t:han neql1gent hcmic:ide ccnvic:tiona that result trom the neqliqent 
death ot the ~cth8r. Compare, tor .~azp18, the ~ecent New Yor~ 
JnU'der eonvict10ft of Dr. David BenjalUn for iI late-term ebOrt1on 
that resulted in the death of Guadalupe Neqron. (t" Ycrk Time', 
.ection A, paqe 1., 001. 5, AUtJUBt g, 19~5J. If CI1' illal. lan can 
pun1eh cloetor. who ahow a lSepraved in<:!it'terenee to a woman's lUe, _ 
there ia every rea.on to punish & doctor Who intentionally takes 
the life of a ~artially"born Child. 

!rhere 18 a qreat dea.l of loose. talk about hew the <1octcr
patient l'elaticneh1~ ill sacrosanct. It ill indeed important, but in 

(; 
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no ,civilized aog1wty 4oe. it t=ump human 11~8 itsol~. Just a.'1t 
vu riQtlt .t~ tfte Ifft' York D1atrict At~orney to 1ntez'~~ into the 
~cctor-p&ti.nt t'elationabip bftwHn Dr. sejam1n and Hrs. N89%'on, 
it is l:'i9!1t to%' O)ngr ... to ihtU'cade to outlaw an abonicn 
pra«iee that ~l1beratelY kills a live c.'lilCl alrndy in the birth 
canal. 

'9'%%%. ft1* ."c&l 'ktute 18 .... 114 'I'D ftft'ezat A .&Z'·U .. 11l'''BO~ 
Qilcl ftOa '7&11b9 wt"ia A Le9al bUipt SOlie aetvaea A ChillS 
IOn U1v. ad All uJJlto= Ch114 

!rile lavlS in a J'lWIher of stat.. rescue BOae partiDlly-born 
children t~ tbe t.wil19ht 30n8 that clouds their statwz a8 laqal 
perS01\8, but partially-bern children, in other places rOlla!n at. 
risk. For th1. rea.on, 8.'39 b an,1JIpentive ancl p:'Udent tederal 
I18Ul. to till this 1JIlP. After ~CiJtul consideration, tlle House of 
Rapr •• entativ •• ovenh.laingly passed the legislation. that 18 
betore you. to pke it c:lec- that in 811 but the ext,raord.Jmll2:Y, anc2 
1a'gdy hypoth_tical, ca •• where t!lis grueaQ1le prococ1U1"8 coulc1 be 
reuonably IIhown to l>e 1M41cally nec •• aa%1 to Bave a Jlather's 11fe, 
the killin9 of a partially-born obild would be unde~.tood, as it 
was anel is under the laws ot, GOlla atataa -- a form of homicide. 

zz. nell if ~ POttj,on n·.ee4ent applies, ea'''' doe a Dot 1'I"801ud8 
this ~i.lat10D 

As cUac:ua.ed above, the lt1l1inq o~ a partially-bo~n chlle! is 
not an abortion. But even uC\ZmUsq one eAa2."*ct:.rized this aotion 
.. an abortion, the Court's abortion preoe4~t does Dot preclude 
the Conqreus r%'OJIl banning- thia \U18peakaJ)le Pt'actice. AD 1: outline 
belOY, the all89ecl "conat:itutional" ccncerns are without .. rit. 
Given the radical an4 axtrae natura gt partial-birth balllicic1e, no 
uount ot lawyerly obtu.cation ahoUld be all0\7ed to aelay the 
return at this 1e;1slation as is to the senate floor tor p~ompt and. 
favorable Bction. 

Under the SUpme Court's abort.ion law in Planped.. Porenthood 
va Casey, 112 B. ct. 27n CUi2) (the plurality or joint opinion of 
Juticas 0' conner, Kennedy, IU\Cl Souter arguably p~ovi41n9' the 
.t.anclard t'Ol:' the Court), the .pe.c:::i~ CCl'lcerna nisa:! about the 
lec;ialation can be 9%'CUpe4 within the f'ollovinq headinCjJs * whether 
(1) the ~111 1Iakes adequate provision tor a w01llen's health; (2) 
vbether the lJill'a WU! or an at'tinsat1ve lS.tense improperly c:hill~ 
• ccnetitutionally prot8etec1 abOttign claim; and (3) Whether the 
bill 1s un~titutionallY vaque. 

A. A 1foJiaJl'8 Kea1tJl 

'l'he JUat1ce Departlnent at'g'Ues that "the lJill fails to make an 
adeqUAte exceptian tor ~egen'ation of il woman's health. II The 
Deparblent misapplies casey. Caaey recoqnizes that the qovernllent 
ball an interest in protecting the life of the unborn child 
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thr01.19hcmt the preqnanoy. '1'C the cOurt, this inter.st qrcws in 
a.i9T\U1oanco .a the WtJ)01:n Cl:U.lc1 dav.lops, and theretore, &bertion 
olaw uo t:oe.ted d1~fU'ently depan4.1ng up¢n whather the clai: is 
aaaertec1 pre- or pest-viability. Prier to vla.b1l1ty, vn1ch .t. not 
4efiniU.,.ly utabl18hed by the Court ))Ut 1. speculatei:c be 
!)etween 23 ~ a4 veeka, the qovc:=ent may not plag. an W1clue 
bu'den on a YQ1aeD'. eI .. in to t.n:inate her ~r~ncy. After 
v!uiu'ty I the governJl8ht _y .Z'~tal a.n4 ev8ll ~o.ct'1~, 
abortion exgept: tdwr. it 1. necaaaU'Y, in appropriate lIedioal 
jud92ent, tor tha pruenat10n of the life Cl' health of the mother 
••• If [11a s.~. at: 38U.r 

1. f08t-viabUf.'ty 

While the. bill aJ)prGpriauly ban. the partial-birt.h abortion 
method at any ctage of viability, lcq1c and the medioal testimony 
.UlaIitte4 to tha House rave..l. that the procedure i.e larqely, if' 
hot qc:lusively, employed atter vidUity. PCKNJIUsg, there1'ore, 
tirst on the pcst-v1ahil1ty stage, casu requires that law 
ad~tely provide a=olllllOdation tor "the pre.enation of the lito 
Clr health ot the mother" whenever the g'overruaent seeks: to requlat. 
01' proscribe AU post-viability abortion Pt'oceduru. However, 11: 
is a substantial loap to ln1'u tUl'ther that the C)ovarnaent My not 
ban lIerely one, siD9ululy <:run a.n4 ~scme abortion pro~e, 
as long as proVision is uda tor an exo.ption tmezoa the llC'thet-'S 
l1fe is actu.1.1y threatened.. To na4 q.,Yr in thi. ewer-broad 
~a.h!on 1.. to ~o ••• iVbt ot tbe court'. 4e. e ~o IIOre c.refully 
cal1~rat. What the cou:t see ... the competinq .inter.sts of .,ther 
and unborn 'child, aM in particular, to correct the uncler
recognition 01' the 11te or tb. unborn ch11~ in that ~lanco. As 
tha plurality writes, "Roe speaks with clarity in e.sta):)li.h~ net 
only tho woun's l1be1'ty b\rt: 41.0 the state's ilQportant and 
l.cJitizate interest 1n poteJ\tial lite.' That portion of [~) has 
been qiven too little acknowledgement . • • II (112 S.ct. at. 2817) • 

$fa-iY thus mOCSifie4 8Qa in order to aclalcwledge the state's 
interest 121 tne Ub of the unborn dalleS thrpughout the precpw1QY. 
As a})1'l1ecl to the facta 1n t;as!y, this hQ1gbtenecl awaren ... ot the 
interests ot tho c1U14 took tlut ton of' the coun'. abanc10ma0nt of 
the tr1:aeat8Z' e.nd~i. anet the utiwlat10n ot the undue burden 
.tandar<1 ~ich Al'PU .. to pre-, wt not. PQst-, via];)ilityabortions. 
Iven as the Court 4i4 net have the tactUal occasion to adCrsa8 it 
in QI"a~, thi. qraatar acdmcwled;ll8Z\t. of the interest.a of the 
unborn child also guides the constitutional evaluation ot 
requlations 111'14 prch1l:1itions perta1n1nq to late-term al:lortions as 
yel1. III puticnal.U', i:!lue 1. ao r .. 8Oa to l)elieve tllat the ~Ut: 
WOUld 2:' .. 4 the pOlt...,UbU1tt bealt1l aeeptiOZl lUC!Wliaally to 
:oequhta u.t t2&e fa'YUUeat auat uke awUahl.e &21 abOrtion -
~oo4u%e which by 4 .. ~ ~1ve ••• ~ "eight to the utarest:s of the 
lifO of the UDbo~a ~i14. 

No onfl drattinl} this bill daniGa the importance ot protect~n9' 
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the health Ill'u1 ~ife of the mother. ~.ts leqislat10n provides tor 
both. M diecuaaad. ~OV, despite tha paucity ot medical tutiacnY 
4Gon.t.ra~1n; the pari:ial-biz:-i"-h method·to be neces.ary to F .. UVe 
tAG lite ot tl2a JIICtUt', the bill expressly provides fer an 
e:fti;outive dUanae that obv.1.ataa er1zinal an4 civil penalties when 
• doctor reasonably beUnws the Ute ot the JlOth81' is at stake aM 
r~e. tbu procedUH. SimUarly, tlle blll ~ ita toauaac, 
tuveta4 .tructun blpl1citly t=oVide8 to~ the health of the IIOtbtI:' 
by net barlning all .~ion p%OC4I4ures at this late atage of the 
praqnancy, wt only ttl. en. Han .. ~tentlY' an4 iN1"menel.y 
offeNlve. conb-azy ~ the JUat;iQe DeparCUlnt aM otbet' o~ta 
ot thi. leqialatian, not. evuy lav p ... e4 a:teat1nq ~t...v1alJiUty 
abort101U1 need. a aeparate Uta and health except10n. %t ia OI\OQ¢ 
if, 4fter thepas.age ot the law, a 21othar's life c+ health 
interest. can be addx'e •• G4 by moans ether- than th4t beinq 
probibited. 

~ olUaUc:e ])e~ant ....... nt 1a 1\181ecJ by ita reliance 
upon pr~~ ca.. dad181en, =cat notably flooned Parentb0Q4 pt 
li.ngur _____ nfgrth 428 U.s. 52 (1976) and ~o£nPUrgh Ve AmericaD 
COl leg' Of Qb.tatrigilPI And Gynlgoloq1.t., 476 U.S. 747 (1Ia6,. 
t1le hOld1Dqa in these C*"aa have ~en .ubftanUUly suponecJe4 by 
canu. (l1Z Sect.. at 28231 see .Uo, LintoD, aupt-. at 36 Mtalling . 
the cl1ffcangee]. liven if thAt w~e not the ca •• , the ~t 
r.a~ the.. cas.. compl.tely out ot their larqely »re-vlab111ty 
oontext. 

AI already noted, CA,~, unlike ~, autherises ~equlation 
throughcuf: the pregnancy ill ~aU ot' =e 1nterest. of the ~ 
child.. ruB vas not the law applied in wtor1;h whare the .tate.' tJ 
ban cn -.aline or ctbar GOlution· abOrtiens in the pre~i.b1l1ty 
•• cond b'ill •• te:, hael to bQ 8USta.!ne4 only in 1i9'ht of the hoalth 
1hterests of the mather. Bow, of Cleur •• , the interest Of the 
un))orn 01\114 b relevant 115 _11. PWonh 1. also d1Btingu18hable 
because it .ttec=tiv.ly banned thea IIOR prevalent fon of abortion 
.t the t1ae, and bot, as in this leqisl.at1on, aft aborl10n practice 
that is aployed ill fu- leaa than one percent of a~l ~ions. 

81millirly. :hg:nJhUrgh'B invaU4ation ot • atate .t&tute 
d •• ignee! to ba\Pa a physician employ the abortion tachn1que that 
yculd provide the best oppertunity tor the UZ2bcrn chile! to be 
a):)crtad. alive ia both pre-ear. and far lDCre lbi tinq upon a doctor 
anc1 pUient than the laqialat an ~fot'e ·the cOIICIlittae - which is 
aiMd .at prebl~it1nq the abortien tachn1ttUa that 1. the meat cruel 
and 1nhu.un. to the unJ)crn child. Thornl'alm aUl:'ViYea QUay to the 
.xtut that Tly2rnb'!lrC'. holdine} e~ tor the propos1t1t:m that 
Fiot' to viability. wcm.an haa a right to t~Mte her pr~CY 
1'r.. of an undue blu"Cen, anci that pdo:, to via))ili ty, d1t'ectinq a -
doctor to ua. a' particular Menion t6chn1que is li~ely to 
oonatitute suoh a b\tt'den. ThgI1)burgh has ne constitutional 
relevance, hovevu, to banrdn9 a particularly h1deou5 abortion 
technique that is used almost exelusively po.~-viability. 
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'l'he claim tbAt & woman has an unfett.arGd choice to any 
abortion' teehnique di.~ag~ the basic eonst1tutional fac~ and 
acknowladqemen1: o~ caway tbat there aro tva lives in the ba~ce 
throUc;hout the pregnancy and especially lata in the ten 'lben 
partial-birth abortions are p~o:Md. (112 s.ct. at =816). The 
boldinq that. a state cannot "intet'fere with a youn'. choics 1:0 
un4erqo an abortion ~ure ir' cofttinu.1.n9 lier pHC1nIUlcy would. 
coutituta • t= •• t to bar hMl~· cannot 1l4I tranautecs into the 
proposition that. state cannot: interfere with II woman". choice to 
un4C'g'0 a pu:ticu1ar abortion procedure. [liL. at 2822 J • Bvan in 
Baa ~ e~ expl1citly l".j~ed the ~t tha1: a woman "is 
ent1tle4 to teninata bQr Pt'89Mnay at lIhatever +.w, 1n what:av~ 
way, an4 for w.at~ reaaon abe alone choo .... " (410 u.s. at 
15JJ." . 

_ The const1tutianalitr of this l~ialatioft does not ~nd on 
a ~ariaon of the relat v. ~ety ot abortion pr0ce4ur... TbAt 
is, the PII,U .xoept1on tor tbe heUtll ot the .other 18 not an 
antit:1 .. ant to • specific abol"tion procedure, even if it weJ:'e 
bel1evecl marqil'\all.y sarar. [112 s.ct. at 2821]. !'hat would ignore 
the inter.ata of the Cl11lc2 &Clcncwlac1ge<l in ca,sy. [l& at 2UGl. 
I~ other von.. the bwe 18 whethazo taking into aCOQQnt both tlle 
.other and ths chi14's 1I1t.n.ts, tlle health of the JIIOther 1a 
capable or being prltCe.rved rollowing the laqblat1ve ban, and not 
whathar a particular lII8an. ot ~rt101\ re:aa1J:J. available. "",.tice 
0' CoMClr, a lIICllbe' ot the calU ~lura11ty I mMtG thb point in her 
'l'bprnl:!yrcrh cU •• ant. In particular, she ccmclUde4 that a state 
statut:e Wbich mand.ted an abortIon lI1etho<1 mo.t l1ltely to save • 
poat-vi&biUty ahilcl should not b. enjoined even •• it posed eae 
additional risk to the l1ra or tbe mother. (476 l1.S. at 830]. 
Since the unbcrn ohild'. interest is lIOre clearly articulated and 
l'e-statad in CasU, it cannot be car1ou81y a,rqued -- as tile 
opponents at this legislation do -- that a partial-birth &bortion 
.. thoc1 muat be el~ilable be~uBe tor some W01IOft the methOd po". 
fewer 1IIe4!c:al risks. 

Abortion ~i.UlS claila that cllff.l!: upbelc2 the 24 hour waith19 
pulex! only because the M41cal aerqengy uc:eption was construe<! 
~ the Third Circ:W.t Ccurt of Al>peals to not poe., any s1c;n1t1C«At 
~t to the lUG or ~qlth ot a woman. CStatBllent of ltathzyD 
XOlbe.rt, '!'he canter tor Reproductive LaW , Policy, before tlle 
Constitution SUbccamittee ot the HOu.. Judioiary Ccmaittee, June 
~2. 1'" a1: 8). ~1: My be true, but a!plin, it hal' no relQViIU\ce 
to the issue at hand, sinca un~Gr ca.tY there is an aleaentary 
difference between bannin'i all abortions _ .. even for a 24 hour 
peri04 when the life or health at the llct.her may be jeopardized -
and baMinq one CJ%U.SOlN procedure that madieal testimony indicates 
1s net at all MCUSU-Y to .ave a lIlother'8 life. [112 S.ct. a.t -
2825-251· 

A woman is entitled to a post-viability abOrtion only when 
her lite or health 1& threatened by a continuat1oh of her 
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pre9Mncy. She 18 not entitled to a post-viability abortion 
withOl,1t thic threat. (.lsL. at 2841J. In the B'oU$e H'eu~D on this 
lecj'ialation, ~. Pas_Ia hith, ot~tor ot J(ecU.oal Education at Kt. 
sind Ho.pital, stated that. in her extensive years ot profesa1onal 
expor1enoe !no"totric. aM cnrnacoleoy I ahe ha. "nev*r e1'\COQl\tG3:ed 
• oase in tlfhidl 1. t. would be nea .. .ary to c1aliba.rately kill the 
tetus 1n [the partial-birtb.) lIIIUtnU in oNer to 8ave the lite Of 
the ZIlothar. II CHou .. Hauinq ~Grlpt at 38]. But even wera we t.o 
conjure up such a lite throataninq case, tn. leq1sletion allows fOl: 
the proce4w:e t:.o M uaa4 vithCl1¢ oriminal or g1 vll penalty U a 
elootor O&A ~.uu.o~ly d.emonstrate tnat he O'r .he rauonably 
~lieve4 it va. more . likely . than not that only a partial-birth 
abortion oou14 Gave tho lite of th_ mother. 

Iven· 1f S;Uty COUld be read al an e.ntitluent to a 8pacit1~ 
abo~ian procacl~, PrCsad exoluaivaly on thAt ~ltb interests Of 
the llothc, tile part1&l-bit"th aborl.ion p~ad1U'e would not 
qualify. The puttal-birth abortion ~e1ua1.que, 1tael't, 1s not 
~ ... arily safe even tor the =other. ~ P~. a.ith re1at •• , the 
cld •• of saf.ty 111"8 nat eubstantiatec1. [KolWe Headn'1 o:rapaor!pt, 
npra, at 35]. 'lb. data tor a •• fety evaluation ia not available, 
.iL, aneS even wi thin the small Hapu.~ that. eXist., there 1 • 
• vidance ot severe hnorrbaqifl9, 14.r..., and 1nfec:tiClle c:arl!1.ac 
00ap11c:at10ns, J.4... The Ccnweaeign&l R&suroh SerVice ailllUuly 
reveals that n[l]ittle infor=ation, if any, hae ~.n publishe4 in 
the ae<lioal literature on the tpart1al-~:£rthl prc0e4urs ••••• 
[CRS Report, supra at. 6). 

Oncle:' Clta.ndud Jl8dical bac:hin<1 the partlal-})!rth procedure 
is • variant of a breech delivery Wh!c::h, lueU, ~e&t.es maternal 
r1aka. As the "'ell-known talCt Ue4 world .. v1~. Willin' ObateS!S' 
Uth ",Ufon (Un) ceDent.. -(Wl1th OCII.plicatec! breech 
d4ll1veri •• , thore Us incru&ed risks 0: maternal health." 
[Wi~l1ams at 586). Tbe partial-l'Jinh proce4I1~. aagniti.. this 
~Qau8e' it ia a deli~.te un1pulat10n ot. a tavo~ birth 
praaentation 1J\to a reveree a.ad lees <Sea 1nJ>le preIJeDtation. 
Allain, Jtlll,1eznl observes: "{"lenuallWlipala1:i~ within the birth 
c:&n.&l !ncrea .. the risk of 'MtllZ'Ml infeC'tion. II {Id.l. What' 8 
.ore, it i. the nverse 1aan1pulat1on pt"eo1p1tBt;8d })y the partial
birth l'rocedure that l1kely inQt'e& ... 1:h. riakof rupture of the 
uterus. lacerations of the cervix, or ~th. "SUch lIuan1pullltioM 
alao aay lead to extensions of the ap1a1otomy ~d deep perineal 
UIU'S. Ane.thesia .• u!f1cient to induce appreoiable Qte.rine 
relAxation uy cause uterine atony and, in tU%l'l, postpartum 
heoorrahaqe. II [Iel.] While K111igl SUC;qeC1:$ a not"lllal breech 
delivery lIUly be pref.rable in scme contexts to a Caaareal'1 4elivery, 
• =anipulated, reverse partial-birth procedure under the logic of 
1J11iAm3's 4isCU8SiOl'1 o~ manipulation 18 not. 

An abortion a4vocaoy orqanization ilBSel'ts that l.ate tBrlll 
abortions are pursued by WOll1Gl'1 with heart dis~ase, ld<1ney failure, 
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or rapi~ly advancinc:J . cMcer.· (hot sh.et prapared by Mary 
Campbell, X.D. c»! the National Abcn1cn P~G:'&ticn, IUJd Q1te4 in 
tbe OS lte}'>Ort, wpra, at 6]. But. in tl-Uth, these ccncUt10ns 
.lo~q with others .uch as -sickle cell trait, uterine prolapce, 
ct.pressicn and. cu.~t.e. • .• [are all] • • • c0n4itions [1 
frequently .. cociata4 with the birth of a totAlly noraal Child." 
(Houe Hearing' Tr&NlCt'ipt, Dr. Pa.la S&ith, supra, at 39]. Ih 
this t'equd, th. pvtial-birth progedure 1a not 4esi9l'ed to ... t: 
any apeo1a11aec1 health r£&k Of the .oth~. In4uot1on aethoc1s of 
~1.on and praature deUvety or the child 'fJY Ce.arean C4lICtion 
would abo alleY1ate th.se ccmdit:1ona. Tbe violent ~dure 
outlawed. by thJ.. legislation i8 eapooially unsuited to ciaaling with 
ae%'llenay health ~Ulca, sinoe it 1. 408cri))ec1 Dy one ot ita 
pract1tipnen, Dr. Ba.ull. a. ta>tih9 three ~aya. ()Cajorlty Iteport, 
supra at 9]. . 

AoccrcU.n'1 to tbe Aacican Medical A8sociat1on, zncvglppe4i. af 
HecUgir' RaMca J{cus., (Naw York, 1989) at 58: "[a]lU=' ~ 1!Jth 
week, t b norsally considered aater to perform an abortion by 
caUllinq the uterus to contract 80 that the fatua is ~llec:l, aa in 
h&tural la))or. Contractions u-e induced by ilttroduoUCJ saline 
selution or, llOre COIImonly, a proetaqlancS1n honlOt\. into the 
ute:ru.a." CCt., CRB Report, supra, 1n41cat1nCJ a dec::1ine in 
prererence tot' instillation lIlethods ift fa.vor ot dilation end. 
evacuation (I> rr lJ) in the .econci t:rbleater (week. 13 to 24), 
apparently 1:.0 avoi4 Ifuc:b -1ele .ttec:t& u cUarrhea and vom1tinq, and. 
the fact that .oatiaes tba induced labor sOlves the mather'. 
olaille4 h.alth problq ~ odinq the pragneay with a -livinq 
a!)cnue- (1. e., a chl1d) which, in the words at the ~ Report, can 
be ·problematic.-] 

Aga1n. none of this 1s intencle4 to cUsparaq. vcmen whc face 
health probl..a in the contazt or a pr8l;llancy; t'ather, it is 1ItBrely 
to indicate that following passaqe ot the leq1alation any believed 
health risks can be ~.ed - aClCordinq to the aVailable1le41cal 
teatlaony o\M inforJlation .- ~y dther alternative abortion 
procedures, or etten, by del1va:y via cosarean section. TherefCl1"e, 
•• a _tter of law, tlle CcmCJrells is ~~ no conatitat.ional 
obli;ation t:o lAve ttle t>a:tUl-birth abortion methcd i.n place or 
to CUVe an expUcit health exception in t.he av&1l~le aff1native 
utena.. certainly, the part1al-))Uth abQrtion lI8'thod hee4 not be 
.. cia available tor the 80t ot mothers Who chooae t.o have their 
partially·born child'. ))rains ~t411y ~acted for -purely 
elective" reaaOJ1s. [Djorlty Report, Bouse Hearings, supra, at 8, 
citinq Or. 8as~.11f one Of the pr~ry providers of partial-birth 
a!)crtiOM]. 

In the Reuse, there was testill10ny indicating tha~ .others of 
._ .everely defonl~ dlilclren have on oceasion \lsed the pal:'tial-b~ 

abortion IIIIIthcd, nther thM d.elivery or an alternative abort. on 
lIetn04. Thece are tt'Uly traq1c caMS. Their re-tell1n1jJ touch 
eve.r:y neart, u they should. But it is the jUdqment of tllQ House, 
61\4 I believe it sheuld be that of the senate as vell, that a 
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severely QUonaed.. partially.):)crn chllc1 shoUld not have bia hqcl 
~oturect and bra1n. wcticn~ oat of his or bar l1vinq bc4y. The 
court ha. !)eVC ht.ld that the severity cf II cn1ld's 4etontit.y 
authCJ:i~e. the takUlc; of the Child's l~e. We 'would never tolAu'ate 
wc:b • praotic::e at t:te -ant et birth. we IIItWe nevu tolerate 
.\loh • pr.~lce at the JDCment ot partial-birth. B4aeauce a 
parti .. lly~))cnl chj,U'. cletonalty has not.h1nq to do with pz' •• anr11\g 
the lite 01' httaltll et th. !lotber, ftC) constitutional analysis 
~8. ~, u.n1fw: prolcript1cn of a practice alrea4y 
outlavecl in uveal .1:ates. 

z.'Pze-Y1&bil1t7 

Under Qauy at the pre-vi.~1Uty atage, abortion requlations. 
are p~sllU,l. 8Q 1=9 a& they do Det OOMt1t\ate an 'W1C1ue burden. 
[113 a.ct. at zaU]. Ac::c:ordinq to the c.nter f~ Db .. se control, 
.~ •• oat ftoeqqenUy used _t:h0Cl fer pr~noy tenl1natj,cm in t.he 
firat tri.JautU 18 the suction 4U&tio~ and wrettaqe (D I: C) 
tochn1qua." (c:RS hport, ~a at 4, specity1n~ this teclm1que a. 
that uoad in s1t of first trill4UR.8%: abortlons]. J'rcIIl 13 to 34 
weel(S. the .oat: CODen 'o~ of abortion is dUation and 8'Vaeu&tiOb 
(D , E), althouqD se~al ~ypea ot instillatien methods aze also 
anilablca. Cl4..J None of thue prcOQc1urea ue ~tegted. by this 
legislation. It i. therafore untanable, it not 111oqice.l, to arque 
that the legislation constitute. "a sUbstantial ~tacl. in the 
path of • waan se-.in; an abortion before the fetus attains 
viability.- (1~9 S.ct. a~ 2820J. 

It aiqht be ~ that part1al-birth abortion is often used 
~n a siddle caae (the naar-viability ctaqe at c~ aboQt 20 weeka], 
and that l"eJlQV1n9 the pa:ot1al-b1rth JI.thodolcqy aake$ abc::'t.1oM 
1I\Ore difficult or lIlCl"O expenaive to Fo~e. The arqument is 
vitboutveigbt, as near-vlability 1s still pre-viability vbera the 
undue WrcSen .~ard CJOVanas. Aa the CaRU plurality eXplaine4s 
"{t]ha tact ~t • law which &*"u a va.lid puz'pO •• , one not 
4es1gnec! to strUce at the right ita.1f, haa the inoidental effec:t 
ef =akin9 it aero ditf1cult Dr expensivo to procure an abortion 
~ot ~ enougB to invalidate it. on1I Where .tate requlat10n tapo... an uodue bu:c!en on a VCllle!l' 8 abll ty to make tbic c.cision 
does the ~ ot tne State ru.cb into the heart: ot the liberty 
prcteQte4 ~ tho DUe Process ela~Be. If [112 s. ct. at 281SJI. 
Con;resl' purpose to pro8cri~ a ~%:o~s and inhumane pra~iC8 s 
patent and ~1tically dud. The abortionuts concede th.t 
dternative methods ot abortion are &vaila))le and unaffected. 
r8~tement of Prof ... or Oavi4 H. smolin, S\lbeommittee on the 
ccnltitutian, U.S. Hcnuua of Representativos, JUne 15, 1995, citUs9 
the parer at or. UaSkell, ilt 4]. nore is no \Uldue burden pre
viab11 tYl ne substantial Obstacle. 

3. kUOA&l Bads 

Begauae the leqislaticn h~re does not. offend the casey 
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~nd.~d w1th raqard t:o either pre- or polJt-v1@1lity fJ)crt1ona, 
tha liovanaae.ne MY raiUl&ta "in ways rationally related 1:e a 
leqitiuu .eat. intc'Ut." 11~ S.ct. at 2811, c::itin; Wgbater y. 
BGre4ugt1y, hU1:,b "aieU, 492 U.S. at 518 (Opinion of. 
lialmquiat, C.J., ocnc:n2r%'illq in ~ judglMl\t in Pilrt anc 41 •• 8QUnq 
in put). fti. lenient lltabdard or 1"8viev 1a easily satisf1eci by 
the CIOVUllMnt's ute.at in ~t1n; c:h11Oirth over aborl1on, 
112 S.ct. at.2820 (stau may •• el( to pet-suede the wcman to cz!lootlG 
oblll5b1rth ewer a~l:t1on). Obviously, too, allevinq doctors ... who 
are wutel'stood U healers, rather than 4U~OyU's of life -- t;o 
)d1l • part1al1y"~ chU4 in a brutal 1Wmar .. y au10ualy 
unduaine QOnt:1c!uae in the lDedical pro( ... 1on. . 'rhus, a putial
~1rth abortion bm can be juatif1e4' as u.11\tdlUnCJ m.eclic:-"l 
.tud_MS. BQs, .no v.S. at 154. '!he Hause founci the purpose of 
.imply proteottnv human l1:e to be GUff1clent ("I~)h. d1rtarenae 
between put1al-l:Iirtll QoRion and illfantie1c!e IS a mere three 
inch ••• " [Kajcn-1~ Report, aupra., at 11). 1'!1e ;ova:nIlen1:'s 
ntional btereae in the -prevention ot c:uel and inhumane 
b-.atJIQt" 1. equally fU%'tberlt4. (Id. f at U 1 • 

z. fte Uf1zaativ. Defeue 

The J\lstice o.partunt uvue. that: "(blY' exp08~ pl\y8iciQC 
to the risk ot ~i31nal sanction roga~41.8. of·the c~~taDCes 
under w1c:h they pert"cn the outlawe4 proced1tte, the statute 
1mdotmtedly wou14 ave • ohiU111q effect on phyaiC1aJ1B' will1qn.n 
to parton [&»Ot'tlcna]." [Latt.er ~o. Andrew J'ois, Assistal\t. 
Attorney CeMl'al to S.natcr Dole, NOVUMr " 195aS at 2]. ~e 
~t •• swa8. ft'OIl91y that the killinq of a paZ't1ally-Dcrn child 
fall. v1thU1 ~ Ucrtion ri9ht. U "1"lier uplained, it does 
notl it b IS ton ot bCllicic!e under SOIle state law, a1\4 it should 
be under taderal law as well. 

But even a"epting the Deparbent'B sveeping' ahor1:1on riqht 
u8WllPtion, it b not:wortby that the Depal't:lllent does not ~e 1" 
-ChilUnq" e.rgQent in treestan.dtnq constitutional teru. That i. 
l:IecaU8e it ia not a ceparata constitutional a~t, but. only IS 
r.t1tive variation Of 1:' Claim that every abortion procecbare, 
even one Whl~ i. aore a119ne4 with partial-birth homicide than 
abo.ttion IlUSt be avalla1:l1e to • woman and her doctor. For all ot 
t.he reuOn. d1llCU88ed abOVe reject1l1q this specious claim, it fares 
DO !:letter here 4reSliad 1n the lan;u.&q8 ot first allendllent tree 
speoch jurbpru4enca. 'l'ha l1aa1a101\ Of KGchw; v. Ward, 422 1'. 
aupp. g34, ~tinAad ISS' r.2d 557 (24 eire 1977) (upholding the 
conviotion of' an abortionist for MIlliqent criJlinal h0ll1cide) 
.ettled this 10nq ago. Wl\81\ Dr. Jtetc:hw U"qU04 that the abo1:tion 
pnctico WU P1='Qwapt1 Yely pr1 vUeg94 and that. 'the 'tate' 8 arillinal 
14v could not al'l'ly to hill, the ooUl:'t responded that: 

Rtbe pet1t.ioner f 8 al'$Ulent t~at this court shoulc! apply a 
"trict~ atandal:'d of review 1n this allegedly privileqed &rea 
cannot 1)e aQQ.pt~, tor that .taMaN is' restrioted for 
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atatutea which involve ~1~at azendmont rreedoms and is 
inappropriate here. II (422 F. SUpp. at 93~J. 

~ as well doos not allow anycne to conjure up a prea~tive 
PZ'ivileqe to ~ 'Dy any :.ans, 1nclU41nq lIQ.nS which though 
a.lled -aborUoa- C%'08S the line o~ coutt-appt'oval. 

A ~aqaant woman baa no con.t1tuelonal right to a parti~ar 
Gortion pt'OC*ture absent '8 at\owug ~t a particular proce4ure, 
and no otZler, 18 nee ... ery to ,ave her lite or. F .. erve her heelth. 
with r~. to the procedure:! outlave4 ~ ~1. leqblation, tllia 
libow1l1q aaMot: l)e JIIIld,!! in tuu Of health, end it. 1s pur1! 
~culation and hi9h1y unl.lkelr in tens ot lite. A doctor'. 
oonst1tutional ihtuetrta in tb • ccmtOXt are C2er1vat1ve ot the 
aother'.. Aa Co.ey %'4tCited: "["lhatever constitutional sutus the 
cSootoZ'''patient relat10ll may have al a (Jcneral utter, in the 
Fe.ent ccntext: it 18 d~iV&tJ.ve ot "the WOMh'S ~1tion." U2 
8. Ct. .t 2'23. shoe a p~ waun is bi9h!y unlikely to have 
any OQMtitutional clailD to tlUs particular ecrt10n procedw:e t.o 
.ave her 1.ife, ttae c!octor'lS constitution.al claia is a1.80 non .. 
existent. 1!Jy the ~ of the 8Utllta, both the woman ancl her 
doctor may use the part:ial~birth abortion method only Where the 
<tootor prove. that he reasonably believed it is neoessary to save 
the life of the 1DOther 8l'ld no otller'proc04~e is ave11.a.ble tor that 
purpose. The .tatatute is thus carefully CJ:aftad to track the 
9anuin~ constitutional 1nteresta ot the ~octCZ' and hi. or her 
patient. 

i11ere 11l nothinej at all wswrual in havim1 even someone'. 
l"rsonal olaia of z.o19ht evaluated by aeans of &ftU'slative defense. 
Fo%' exnple, throuqhcut the crUlnal law, it ia ceDon practioe to 
plaoe' upcn crillinal defendants the ~~ of provin9 af1!1rDative 
defense... ~a be8t -«ample 1.8 the atrirJlaUve defense of insanity, 
18 U.S.C. section 17. ~lc section ~ires that the deten4ant 
prove tbtc defense ):)y the higher clear and convineln<J Gtandard, and 
not zere preponderance, as un4er the pro1'O •• c1 18C]islation. '1'he 
SUpreme COurt has even approVe4 ot .tate. t'8qUiring defel'Uianb 
prove i.asnnity "beyonc1 a rea.onele 4cubt." Iceland y, oregon, 343 
U.S. 790 (1952). As a lAtter of cOJUItitutional fai=ness, the COUl't 
has held that the PZ'OHcution mu.t prove beyon(2 a reasonable doubt 
only tho.e elements inclUded in the c1et1n1tion of the offense of 
vbich the defendant i. charged. (PltttrJon y. "tv York, 432 O.S. 
197 (lt77) (a~:1:mat1ve Caten •• Of emotional disturbance to reduce 
criainu ~rq. from aecond-d89ree murder to manslaUCJhter pz.o~erly 
place(! on the defendant; the conat.1tution cSoes net require that the 
p~0.acut1on wdi8p~ove Peyond a reasonable doubt every tact 
con.t1~ut:in<I _ny ancS all atfinat1ve defenses related to the 
cul~ability of.an acaused." Id. at 210.) 

The comon law hoa traditionally placecl the burdeh of proof on 
the defendant tc show that he kUled in salf-detansQ. While any 
.tat •• have changed this ~o the burden of qoin~ forward, several 
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stat:.as bava lcep~ ~o ~e.n ot: proof on the 4ofenc1ant. .In Hatlin 
y. Obip, 4S0 a.s. 228 (19'7), the U.S. Supreae Court upheld this 
apprQ4cb a. cons~1tuticnally sound. . 

'l'be vindication ct a ~r50nal const.itutional right ef~en 
4el'anda U~n ~e detencSllnt ra1sU\g' .the issue. For 8X4=ple, in 
ozocier to etfectuate tha J'c:N%th AJlenQzl4mt'. CJUUantae ot f~GGdOJll 
tram unreasonable searc::h.. lind 8GRl'U, t.be ccurt allow 
defendants 1n te4eral prosecutions to tile a motion to suppre ••• 
(Halk' y. united 'iAtel, 232 U.S. 383). ~e is ~o reason to 
apply cSUt8%ut aoutUuticmal priDeiples in ~ abortion ccn~. 
lfaithQ- the SUpr ... Court nor any tG4eral oow:t hu .ver held that 
tile Uort1on c:ontext is so prlvl1e9e4that norad .tandarcSa of 
aOlUltd.tutional due process and faUn ••• are insufficient.. Indee4, 
the supreae CC\U't as early a. Ba held the exact oppo.it;e, 
zoeeognili.n9 that it an ind!v,dual abortion pnctltionor abused the 
pri'\rUll9'e of eQt'c1sinq proper MCliaal ju4pen1:, "'the WlUo1 
r81le~11a.. ju41cial and intra-protus1onal, are avaJ..lal:lle." [410 
11.8. at 166]. ~e lower federal CCN1'1:8 have 81ailuly applied the 
lU5U&1 neCll19'ent homicide laws and 4e!cwe. to ~e allOttlon context. 
rllt;hum Y, W&rd , 422 F.Supp. 9~4 (W.D. N.Y. 1976), af~irmed $5G F. 
2d 551 (2d Cir 1t77). 

~ere «:,e .pooial ~eaSon8 to have doctors ]:)e.r the &liqht 
preponderance ~ or proct here. rust. aa cuqtJestecl by the 
CODon la\( recited above, there is but a 11844's let\ith between the 
partial~birtb abortion and criminal 1n1!ant1Q1de. There is 
obviowsly no datense to ~antlc1cs. an4 it i. utraorc11narily 
9&neroua for ~ 90~ent to ~a a poaa1ble CSefense available 
hue Where th~. 15 a vary sla chance ot justification. Second. 
the defense is prea1sad upon the reaso~le DeUaf' of the CSoctQl-, 
and obviouely, only he knows Wl\at he -))eUeve4," and he is in the 
Nat position to present avi4enc. pertaininq to the mother's 
"<Sical ccn(litlon. Third, it hU long "en as~lished that it is 
coMtitutlonlll, evan pra-euey, to place the bUrden of 9'o1nq 
forward on ~e person seeJtinq to jUstify an al:>ortion all a lDecUcztl 
necessity. 8il1gpguloE v, virginia, 462 U.S. 506 (1983). I~ 
SiJppgu1ol, a virginia statute ~da it a ~1ma to administer an 
abo1:t1on OQtai48 • hospital, INbject to me4ioal nacess1t.y an<l 
vuious ether defense.. 'l'he prosecution was not obl1qe4 to prove 
lAck ot mecSic:.al necess1 ty until the issue Vas raised as a defense 
by the 4etenc5ant. The Court explicitly rouZld 1:hat. 1'1aoing the 
bW:den on the ~a:enc1ant ot 'iJoinq fCnarc1 with evidence on an 
aftinlative c1et'an&e is norally pend.sible. 462 11.S. o.t 510. The 
Court expressly dlstingubbed tznite4 state, v' yuitch, 402 U.S. 62 
(1971), where the burden ftB placed on the procecut.ion as .erely a 
1II4ttex- ot the 1ntllrpretation of the particular statute there 
!:lvolv.d. 

U. 'V&qISe21U8 

The di.aenting views in the House Judiciary committee asgailea 
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the leqUl.at;ioft for 1t8 -extt'ha vagu8l1ea:c, R . elai221inq that the 
letJulat10n does hot qlv8 fair Wu-ninq of the prchibit.1 acts, and 
~.ratore, the legislation is unconstitutional. Like al1.of the 
other ~enU discus.ed aboVe, tD8 bal~ar3t ot this alai: is 
QVu--8Qtuent. l't 1s an argument ot last resort. 

As .. utter of law, a facial chall~. !o~ wquene •• c!-h only 
ba sulltai.fte4· if the lay 15 cubatan~lally over~oad or impermus1bly 
vaqua in all of ita applications. I111a;. of HAtt;an I.tat., y. 
l1Jp!ia~· RpffmAn Estates. taP., 455 U.S. 489 at 493 (1983). As 
4i.~.ecl .bove, the lel)ialat1.on doc. 1lOt. reach arr./, let alone, II 
subStantial Ulount of constitutionally pratectac! eonclucri:. Thus ill 
no eoutituticmal right ~o kill a ~i&lly-bcm child and the 
WOUll's riqht to em abortion under s:uu 1s either !lot: iJlplicated 
by the taqetec1 na~e 0: the 18ti!ilatiOlt's prohibition or 

, •• 'U.t1ett in the extreme hypothetical caBe l:Iy the af~irmat:ive 
4eten8e. for the life of the moth" anc1 tIla UZ1affecte4 abos:tion ancl 
birth III tunatl ves that call adc2r... a mother's heal tb int:er"ts. 

Seyonll 'Ovv~t"ea4t:h, a vaquen.S8 challenqe 1IIay go to the po~B'm 
within tlle statute, to the conduct Mde unlawful, or to tho 
a&notion to be hDposed. Tbe ~t for vaq\leneas 18 in tU'lDS or the 
perspective Of IIJIlen ot C01mlOh inte1l1CJenee," lNt it is also 
intlueneecl by wether it wou14 w cl.ar to any of a more nanow 
class of parsons to vboa the statute is ~8cted. tflipside, supra 
at 4U;(j1-jilynac.1 v, ctty 0' 'Rockfprd, 408 O'.S. 104 (1972)]. 'rile 
etandlU'cls, however, ue not 1:0 be WldUlnicillly applied, .ince tho 
COnstitution, Iliven the iIlpt"QCis1on ot lanquage, do not elq)eet. 
mathematical certainty. Grayne4, IJUpra at 110., So too, the court 
has r~eCCJl'liz.d that a scienter requirement may miUqate fUtY 
residual vaquaneSB within a law'a: tGnl.inolQtlY. Collytt.i y. 
Prank!!n, 439 U.S. 379, 3'5 (197i). 

Applyinq the above atandar4a to the le91s1at1on l;)efore the 
committee, it 18 Obvious that a peraon eoverod i. anyone in or 
atfeot1n9 intestate =- for.1q1\ COIIlIIlGrC8 who 1Qlowinqu pertcnls a 
partial-birth abonion. [emphasis of so!enta%' element added]. 
While the tanl partial-birth abortion has been asaailed .s a nan
Ile<lied tara, that 18 not the le<Jal .tan4ard. for vagueness. The 
standard 1s whether the terminolOgy used 91vea Rfair warningll of 
the c:on4uct .. 48 unlawtul to that "narrow class· 0: individuals.to 
.mom the statl1te is prillUlrUy directed (doctors). Hera, the ten 
partial-birth al)o~io" 1s fully defined as -an abortion in Which 
the person performinq tha abortion partially vaginally delivers a 
living tetU$ befgre ltil~inq tho fetus and. completing the delivery. ~ 
This tU1lli1101oqy &:ad accompanying de%inition is sufficient. i;o 
CIOnvey that uy of the varying medIcal descriptions w" dilation and 
extraction or intact dilation and eva.ouation areeove1:'ad. As Dr. 
Poela S1IIith teatifiocl in the House, the prohibited practico is 
well-ditterent1ated trcm the dilation and evacuation method used 
•• rl1er in a preqnanoy. InciQed, Dr. 'smith noted .that the tact 
Bheets provided by one abortionist d.1stin~ish"3 the partial-birth 

l' 
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aJ"ort:ion trClll ot.har 1IIethocloloq1eB, (Haarinq '1'ranacript, Dr. paola 
saith at 3']. In~. Smith'. Wet-cis, lithe tarm you have chC8en, 
p«rl1al-.birth abcz1:ion, is straiqbtro!:Var4. Your definition is 

, atraJ.ght tOl;'Ward, and in l1I'f opinion, c:cvera this pt'ocedure and no 
other." rId.] , 

other terminaloc;y, 8UCIh a. "11v1219 tetu.,· !s •• oerta1n&ble 
trom COI'Pon U88ge eel the generally appl10able "born alive" 
st:aMU'ds that apply thrcuqhout viUl etaU.tica sututes 4IDd the 
law of infanticide. ~a tact tha~ • 4octor mu8~ demonstrat. a 
"reuonable JMu'et- ot the u.te tlU:eaten1nq natUl:'e ot a qivetl 
heal1:.h ooncl1t1on 1. nothing' more than' the kin4 of judpsnt 
pby.1oians· are called upon to make rout1nelY,in thetr ~actioe. 
qnlte4 state' Y· yuitSb, 402 U.S. 62 at 71 (1"1) (susta1ninq an 
gort.ion rutt'ictign as not uneonstitu~1onally vague). As to 
appUoule penalty, both the c:'1minal penalty of not more than two 
yun impri.oNluant and the c1 ..... 11 penalty Of actual and Sta'tut=y 
dell-ga. are contained on the tace of the statute. 

, There is no uncon8t.1tut1onal va9U8l1888i if al'Iythil'lCZ, there is 
only extraordinazy len18bCy ror a heinous crtmo. 

~ 

By way of BU1IIUl'Yt 

It the killinq ot a partially-]x)rn ch1ld is bomicic!e, not 
Gortionl 

.. today, the ld.ll1nq of a partially-born child is treated 
a8 homicide scae stata law; 

- as a matter ot Jledieal science, ~:rt1on haa not ~ 
detined to u,clUde the kUling of a via))le unbOrn child, 
let .lone a partially-born csbi14; even thouql:l the c:ourt 
c:ontemplatecl in dicta extend1nq abortion » .. t viab1U ty 
in Qa.ey that extam;10n .boule! be construed nan'OWly wen 
it runs d1:-.ctly counter to medical reality; 

- the availa~11ity o~ pest-viability abortions pursuant 
to GaP'Y's dictWll should a180 be construed narrowly 
because it 1. at odds with the sUbstantial common law 
allowinq recovery under wrongful death statutsa fen: 
prenatal injuries that result in .tillbirth Where the 
injury oauslnq death (or at least the death itsel.f) 
occars attw viullityJ ~a dictUlS is also contrary to 
the more than one-third of the stat.. that have defined 
J:)y statute the kilUng of o.n UDl)Ot"n child (outside the' -
oontext of abortion) ae a form o~ homioide, with nearly 
hail of theae statutes 1Il8Jtinq it il c:r.1Jlw to talte the life 
of an unborn child at ~y ~taq, gf pregnancy. 

18 
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• Were caaev as.~od to apply, ki,ey's post-viability bealth 
eXQaption lanquaqa is qf;i.f1ed wban ~e leqj.slation a~ issue 
ia a urqaea4 ))an ot a single, ra<11c:ally violent abortion 
practice and alternaeiYe pX'QcedUres Illeet the life and health 
interests I::f thl!! mother; 

* ca.sey requires • c:alibr~t1on 'ot the separate lire 1nterects 
of the JllCtner and the child tl1raughOUt the prQ9n~ncy; the 
tal'C1e~ ban here 18 direeeecl at a procedul"o that qi ves taro 
veiqbt to the inte~ •• ts ot the dhild; 

* the doctc~-pat1.ht relationship has alwaya be$n uubject to 
oriminal ana civil la~. proteet1nq a~ainst .eQical actions 
that sho· ... a grave inciifterenc:e to human life; 

* post-viability, a voman hu is constitu.tional . rlqht to 
tennnate IS pregnancy it her l1fe or health 1& tht'eIltened by 
oont1maation . ot the pr89Uancy; She does not have a 
constitutional right to have an abortion Cil)sent that threat to 
l1fe or health,-

* the afli~tiYe defense adequately addresses any possible 
eIa1. that th1s proced~. is needed for preservation of life; 
80 tee, any ~ ... ts to the health o:r ue mothor caused by the 
p~ancy can be a4~eaaec! by delivery or alternative lIIea.nC Of 
abortion; 

* the taue ia not whether one abortion procedure is OJ:' is not 
aarqinally safu than an ali:entathe, the iSSUG is whether 
only the partial-birth abortion can save a ~en's life or 
prece1:"re hu health When considered alonq w11:h the 
qove.rnment'., inter-outs in the lite ot the child ~hat exict 
throu9h~t the pregnancy; 

.. even if the issue. wre the _ZVinal safety of relative 
abortion pr0ce4urea, thue 1s: no credible showinq 'that the 

. pa~tial-birt.h abortion procedure is sater than alternative 
procedure. or couraes of action avalla.bl~ to a Wmuu\~ 
1n=ludinq the premature delivery of the child; 

* the partial-birth abortion methOCl takes ~ee days, and 
therefore, ia not nl1-cuited. to <1ealinq with lite-threateninq 
s1tua~ions; 

• since the pregnant woman does not have an entitlement to 
thla speeitic ~rt1on procedure, a doctor \'.68y ~ required to 
justify his actions in this context; _ 

* the statute qives -fair var.nlnq" ot the ~rQhibited eon<1uct 
under the constitutional stan~ar4s. 

Nothing in the Constitution, as interpretea, impedes the ban 

19 
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, ' ... 

on parti.l-~1rth abct'tion aontnp~.te4 ):)y 8.939. J:n 'IIl'I jUdqmel1t, 
the 1~i81ation ahou14 be adopted by t.he S~nate in its present form 
wi~DUt delay. ' 

20 



TO: Women's Outreach Rapid Response Team ,and State Directors 
FRI The Democ:ratic National Committee -- Office of Women's Outreacb 
DT: April 24, 19% 

NO.690 P002 

'4~ -1.W1 

VETO OF H.R.1833 - LATE TERM ABORTION: There has been a lot of publicity 
surrounding the President's veto on April 10 of H.R. 1833, a bill prohibiting doctors from 
performing a specific late-term abortion medical procedure. 0J3fleeeets Rave useEI iftfteel;tFftte but 
graphic pictures and descriptions af the prfleed~. The term "partial birth abortion" is also 
inaccurate and its use is meant to obscure the real issue at stake - women's health. 

n[ understand the desire to elimInaTe Ihe use of a procedure lhat appears Inhumane. But to 
eliminate it without taking into consideration the rare and tragic circumstances in which its use 
may be necessary would be even more inhumane. " 

- President Clinton, April 10, 1996-

Here is background information which you should use however you think appropriate. 

• The President vetoed H.R. 1833 because the bill fails to protect women from serious 
threats to their health, as 'both the Constitution and humane public policy require. The 
President will not sign a bill showing, as this one does, total indifference to the health 
of women. 

• Before vetoing the bill, the President heard from women who desperately wanted 
children, who were devastated to learn that their babies had fatal conditions, and who 
wanted anything other than an abortion. They were advised by their doctors that this 
procedure was their best hope of preventing dealh or grave harm, including their ability 
to have children in the future. For these WOmen and others. this was not about choice. 
These babies were certain to perish before, during, or shortly after birth. and the only 
question was how much grave harm was going to be done to the wOmen. 

• This is a decision which needs to be left to the woman, her family, her doctor and her 
faith. The American College of Obstetricians & GynecologiSts (ACOG), the American 
Medical Women's Association, and the American Nurses Association all support the 
President's veto. 

• The charge that the President's proposed exemption would create a huge loophole, 
allowing the widespread use of this procedure, is simply not true. The President's 
proposed exemption would apply only when there is serious harm to health. 
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• The life exception which'Sen. Dole added to the bill is misleading. As stated in a letter 
on March 26 from Representatives Nita Lowey (D·NY-1S) and Nancy Johnson {R-CT-
06} to their Congressional Colleagues: 

"The life exception is in name only. This bill continues to place the lives and 
healrh of American women at risk .• 

The Dole provision, for example, does not protect women whose lives are 
threatened by the actual pregnancy. If doctors determine that an abortion is 
necessary to save the life of the woman, this amendment would force that woman 
to choose a method that may leave her unable to bear children in the future. 

nl thank God for President Clinton. The people who promoted this bill do not understand the 
real issues, but he does. It is aboUl women's health, iI'S not about abortion, and cenainly not 
choice. These decisions belong to families and their doctors, not the government. /I 

- Mary Dorothy Line - April 10, 1996 -

On April 10, Mary Dorothy Line joined four other families who told their personal stories to 
the President. She is a practicing Catholic whose baby suffered from hydrocephalus - excessive 
fluid in the brain which impedes proper development - and whose own health would have been 
jeopardized had the pregnancy continued. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

SUBJECT: 

Elena--

23-Jul-1996 11:Olam 

Elena Kagan 

Jeff P. Dailey 
Presidential Correspondence 

product liability form letter 

The President has received a good deal of mail over the past couple of months 
from the general public relating to product liability reform. About 75% of the 
letters deal with the legislation that the President vetoed and 25% deal with 
product liability reform in general. As you may know, for the most part my 
office does not usually see letters from the general public; rather, we respond 
to letters from elected officials and other vips. 

The office that opens the President's letters catagorizes mail from the general 
public as it comes in, but, for instance, the letters that have been written 
regarding the product liability legislation are clumped together with the 
general letters on this topic. Therefore, in responding to all of these 
letters, we need to craft a single letter that deals with product liability as a 
whole, but that also addresses the legislation that Potus vetoed. I've written 
a draft, and I'm wondering if you can give me some guidance on what would be 
appropriate for Presidential response. 

You've been very helpful over the past few months, and I really appreciate your 
help. 

Here's my draft: 

Thank you very much for sharing your thoughts regarding product 
liability. I appreciate having your perspective on this issue. 

o 

My Administration believes our civil justice system can and 
should be improved. In this effort, we must ensure that reform 
is respectful of the state's important role in the federal 
system, as well as fair to all parties. 

Earlier this year, I vetoed the product liability bill because it 
went against this belief. Not only did it inappropriately 
intrude on state authority, it also seriously impaired the 
ability of consumers to gain fair and adequate compensation for 
their injuries. In particular, I opposed completely eliminating 
joint liability for non-economic damages, placing arbitrary caps 
on punitive damages, and restricting a person's right to sue 
after fifteen years without regard to the useful life of the 



product in question. 

I continue to believe that Congress can pass limited, but 
balanced, product liability reform, without resorting to measures 
which would harm the consumer. As I continue working with 
Congress to achieve this end, I appreciate having your 
perspective and encourage you to stay involved in the future. 

thanks, 
Jeff 

### 

, 



E X E CUT I V E O.F FIe E o F THE PRE SID E N T 

31-Jul-1996 01:39pm 

TO: Elena Kagan 

FROM: Jeff P. Dailey 
Presidential Correspondence 

SUBJECT: product liability 

Elena--
I just received your note requesting "the more general" product liability 
letter so that you can compare them. The attached email contains the most 
recent draft that I worked on. However, as you probably recall, we also sent 
out some Presidential letters that were simply shorter versions of the detailed 
product liability letter -- here is that letter: 

Thank you very much for your kind words 
regarding my veto of product liability 
legislation. 

As you know, I believe our legal system 
needs reform, and I have repeatedly urged 
Congress to pass limited, meaningful product 
liability measures. However, I vetoed the 
product liability bill Congress sent to me 
because I concluded that it unduly interfered 
with state authority and tilted the legal 
playing field against consumers. 

I look forward to your continued 
involvement as my Administration works with 
Congress on this matter. 

### 

thanks for your help, 
Jeff 



TALKING POINTS FOR PRODUCT LIABILITY EVENT 
MARCH 26, 1996 

• Thank you for coming to the White House today. We're in a tough fight against 
some bad legislation, and you all are on the front lines of that fight. 

• The bill we're fighting is H.R. 956, the so-called Common Sense Product Liability 
Legal Reform Act of 1996. John Hilley will discuss with you the legislative status 
of this bill. What I'd like to talk to you about is why the President opposes it, 
why he will veto it, and why we have to fight to sustain that veto. 

• H.R. 956 would encourage wrongful conduct, and it would prevent injured 
persons from recovering the full measure of their damages. That's wrong. 

• That's why we object to the complete elimination of joint-and-several liability for 
non-economic damages. We believe this would prevent many victims from 
obtaining the damages to which they are entitled. 

• That's why we object to a stringent cap on punitive damages. We believe that 
would increase the incentive of manufacturers to knowingly produce and sell 
defective products. 

• And with regard to states' rights, here we have perhaps the greatest irony of all 
coming out of this Congress. All they talk about is giving power back to the 
States. I hear Bob Dole thinks it's so important to talk about States' rights that he 
pulls out a copy of the Tenth Amendment to the Constitution at every campaign 
speech. 

• Well, here's what they really think of States' rights. Under their product liability 
bill, States can go beyond this new Federal law - as long as they are taking steps 
to make the law even more pro-business. But if they try to pass State laws that are 
more pro-consumer, forget it. This bill says, no way. 

• So State's rights are ok if you want to screw consumers: But if you want to 
protect them, don't even think about it. 

• Let me be clear. The President is not opposed to sensible, limited product liability 
reform. But this legislation doesn't meet that standard. 

• Now, I don't have to tell you how hard the Republicans and major business 
organizations have been working this legislation. They're depicting the President's 
stand as a giveaway to lawyers. 

• Well, you're the people who can stand up and tell the American people what this 
is really about. It's not about lawyers; it's about the rights of consumers. 



• It's about the victims of shootings and the victims of drunk drivers. 

• It's about the victims of products that use biomaterials when the suppliers have 
been negligent, like the Dow Corning breast implant case. 

• For those of you whose organizations have been working against this legislation, 
keep up the good work. For those that have not, please get involved. Speak out. 
Get your constituencies to speak out. Alexis Herman is here to talk about how 
you can help. 

• The President is taking a tough stand here, and he's taking a lot of partisan 
criticism for it. I think he deserves your support. I know he appreciates it. 

• Thank you. 



TALKING POINTS ON PRODUCT LIABILITY BILL 

The President will veto H.R. 956 because it intrudes on the 
traditional prerogatives of the states and unfairly tilts the 
legal playing field against consumers. 

• The Administration supports limited but meaningful products 
liability reform at the federal level. Any legislation, 
however, must respect the important role of the states in 
our federal system and must fairly balance the interests of 
consumers with those of manufacturers and sellers. This 
bill fails to meet these requirements. 

• The bill displaces many rules of state tort law -- and does 
so in a way that peculiarly disadvantages consumers. As a 
rule, the bill displaces state law only when that law is 
more favorable to consumers; it allows state law to remain 
in effect when that law is more helpful to manufacturers and 
sellers. It is a one-way -- anti-consumer and pro-business 
-- street of federalism. 

In particular, the President opposes the elimination of joint 
liability for noneconomic damages (such as pain and suffering) 
and the caps on punitive damages. 

The elimination of joint liability for noneconomic damages would 
prevent many injured victims of defective products from receiving 
the full measure of their damages. 

• This provision would leave the innocent victim to suffer 
when one wrongdoer, in any case with multiple wrongdoers, 
goes bankrupt. Under traditional state law, if one 
wrongdoer goes bankrupt, the other wrongdoers pick up the 
bankrupt defendant's portion of the damages award. This 
bill relieves the other wrongdoers of this obligation for 
any noneconomic damages. The innocent victim has to bear 
this part of the loss on his own. 

• This is of real practical sigDificance because companies 
sued for manufacturing and selling defective products stand 
a much higher than usual chance of going bankrupt; consider, 
for example, manufacturers of asbestos or breast implants or 
intra-uterine devices. 

• This provision is all the more offensive because it 
disproportionately affects the most vulnerable members of 
society, such as the elderly, the poor, and nonworking 
women. This is because the provision applies only to 
noneconomic (and not to economic) damages, thus cutting most 
deeply into the damage awards of victims who do not have 
large amounts of lost income. 

The capping of punitive damages would encourage companies to 
engage in egregious misconduct, such as knowingly manufacturing 



.. 

and selling harmful products, and thereby endanger the safety of 
consumers. 

• The cap invites potential defendants, deciding whether to 
manufacture or sell a clearly defective product, simply to 
weigh the costs of wrongdoing against the potential profits. 
Punitive awards deter such intentional misconduct by making 
deliberate wrongdoers pay more than the harm they cause. 

• The provision of the bill allowing judges to exceed the cap 
in certain circumstances does not cure this problem, given 
the clear intent of Congress, expressed in the Statement of 
Managers, that "the occasions for additional awards will be 
very limited." 

The President also opposes certain provisions snuck into the 
Conference Report that expand the scope of the bill and 
exacerbate its harmful consequences. 

• The Conference Report, unlike the Senate version, makes the 
limitations on noneconomic and punitive damages applicable 
to so-called negligent entrustment cases -- cases in which, 
for example, an injured person sues a gun dealer who 
knowingly sold a gun to a convicted felon or a bar owner who 
sold a drink to an obviously inebriated customer and then 
watched him get into his car. 

• The Conference Report, unlike the Senate version, makes the 
limitations on noneconomic and punitive damages applicable 
to utilities cases, involving accidents caused by 
electricity, natural gas, water, or steam. 

• The Conference Report, unlike the Senate version, would 
prevent some injured persons from bringing suit against 
companies that are being reorganized in a bankruptcy court. 
It does this by eliminating a provision that stopped the 
statute of limitations from running when a bankruptcy court 
(as often happens) issues an order preventing lawsuits from 
being brought during bankruptcy proceedings. 



TALKING POINTS ON PRODUCT LIABILITY BILL 

The President will veto H.R. 956 in its present form because it 
intrudes on the traditional prerogatives of the states and 
unfairly tilts the legal playing field against consumers. 

The Administration has supported limited but meaningful products 
liability reform at the federal level, but has made clear that 
any legislation must fairly balance the interests of consumers 
with those of manufacturers and sellers and must respect the 
important role of the states. 

Following passage of the bill in the Senate, the President noted 
two major problems with the bill: (i) a cap on punitive damages, 
which are meant to punish and deter egregious wrongdoing and (ii) 
elimination of joint liability for noneconomic damages such as 
pain and suffering. The Conference Report on H.R. 956 does not 
respond to these problems; indeed, it takes several steps 
backwards. The Conference Report, for example, changes the 
statute of limitations so as to preclude many suits against 
bankrupt companies; it also shortens the statute of repose. 

If H.R. 956 becomes law in its present form: 

• Injured victims of defective products may not receive the 
full measure of their damages. 

A victim of a defective product who incurs noneconomic 
damage -- such as pain and suffering -- will have to sue 
every person or business that contributed to the injury. If 
one of the wrongdoers has died or gone bankrupt or otherwise 
become unavailable to suit, the victim will not receive the 
portion of noneconomic damages for which that wrongdoer is 
responsible. Under current law, the other wrongdoers pick 
up this portion of the damages award; under this bill, the 
innocent victim suffers. 

Remember that companies that manufacture and sell defective 
products stand a much higher than usual chance of going 
bankrupt; consider, for example, manufacturers of asbestos 
or breast implants or intra-uterine devices. For this 
reason, the situation described above is very likely to 
occur in products liability cases. 

• The incentive for companies to engage in egregious 
misconduct, such as knowingly manufacturing and selling 
defective products, will dramatically increase. 



The bill's cap on punitive damages invites wealthy potential 
defendants, deciding whether to manufacture or sell a 
defective product, to weigh the costs of wrongdoing against 
the potential gains or profits. Punitive awards prevent 
sellers and manufacturers from engaging in such coldblooded 
analysis by making deliberate wrongdoers pay more than the 
harm they have caused. Under this bill, there is no such 
deterrence of wrongful conduct. 

The provision of the bill allowing judges to exceed the cap 
in certain circumstances does not cure this problem, given 
the clear intent of Congress that "the occasions for 
additional awards will be very limited." 

• Injured victims of defective products may not even be able 
to bring suit. 

A victim of a defective product manufactured by a company 
that has gone bankrupt may not even be able to bring suit 
under this bill. This is because the bill, unlike the prior 
Senate version, does not stop the statute of limitations 
from running when a bankruptcy court (as often happens) 
issues an order preventing pending lawsuits from going 
forward and new lawsuits from being brought. 

Again, remember that companies that manufacture and sell 
defective products stand a much higher than usual chance of 
going bankrupt. For this reason, the change in the bill's 
statute of limitations provision matters greatly. 



THE WHITE HOUSE 

WASHINGTON 

March 20, 1996 

MEMORANDUM FOR LEON PANETTA 
JOHN HILLEY 

FROM: ELENA KAGAN If{., 

SUBJECT: PRODUCTS LIABILITY BILL 

The attached summarizes the changes that Bruce Lindsey just 
told Senator Rockefeller's staff member we wanted to see in the 
products liability bill. 

II 
II 



NECESSARY FIXES ON PRODUCTS LIABILITY BILL 

1. Elimination of provision that liability for noneconomic 
damages shall be several only. 

2. Elimination of all legislative history suggesting that judges 
should exceed punitive damages caps only in rare circumstances. 
Slight modification of statutory language to make clear that 
judges have flexibility in this area. 

3. Exemption of negligent entrustment cases (against, for 
example, gun dealers or bar owners) from the entire bill (as in 
the Senate version) rather than from Section 103 only. This 
change will make clear that any limitations on punitive or 
noneconomic damages in the bill will not apply in such actions. 

4. Relengthen statute of repose on durable goods (20 years in 
Senate version, 15 in Conference Report); return to definition of 
"durable goods" in the Senate version to make clear that the 
phrase applies only to workplace goods. 

5. Reinsertion of provision in the Senate version tolling the 
statute of limitations while a stay or injunction on the 
commencement of civil actions (issued, for example, by a 
bankruptcy court) is in effect. 



NECESSARY FIXES ON PRODUCTS LIABILITY BILL 

1. Elimination of provision that liability for noneconomic 
damages shall be several only. 

2. Elimination of all language in Statement of Managers 
suggesting that judges should exceed punitive damages caps only 
in rare circumstances. Slight modification of statutory language 
to make clear that judges have flexibility in this area. 

3. Exemption of negligent entrustment cases (against, for 
example, gun dealers or bar owners) from the entire bill (as in 
the Senate version) rather than from Section 103 only. This 
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noneconomic damages in the bill will not apply in such actions. 
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"durable goods" in the Senate version to make clear that the 
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statute of limitations while a stay or injunction on the 
commencement of civil actions (issued, for example, by a 
bankruptcy court) is in effect. 
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damages shall be several only. 

2. Elimination of all legislative history suggesting that judges 
should exceed punitive damages caps only in rare circumstances. 
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