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Department of Obstetrics & Gynecology 

March 18, 1996 

JOHNS HOPKINS 
BAYVIEW MEDICAL CENTER 

Representative Charles Canady 
United States House of Representatives 

-Washington, D.C. 

Dear Mr. Canady: 

4940 Easlern Avenue 
Baltimore, MD 21224·2780 

(410) 550·03351 FAX (410) 550-0245 
TTY: (410) 550·0316 

I am Dr. Paul Blumenthal, a Board-Certified Obstetrician-Gynecologist 
practicing at Johns Hopkins Bayview Medical Center. I am an Associat~ 
Professor of Gynecology and Obstetrics at The Johns Hopkins' University 
and am the Medical Director of Planned Parenthood of Maryland. I am also 
a specialist in epidemiology and reproductive health care and am a Fellow 
of the American College of Obstetricians and Gyn~cologists: In addition, I 
am an advisor to the World Health Organization. and the United States 
Agency for International Development, on issues relating to safe 
motherhood, contraception and reproductive health care. As a result, I 
have traveled extensively for the Johns Hopkins Program in International 
Education in Reproductive Health, particularly in Africa and Southeast 
Asia, setting up programs to improve maternal health and access to safe 
and voluntary family planning services. 

I ask you to oppose HR1833, a bill designed to undermine a woman's 
right to proper reproductive health care, including abortion. and to 
interfere with a physician's ability to make proper medical decisions based 
on his or her judgment. 

In my capacity as an international advisor, I go to countries where 
access to abortion services is poor, where abortion is still illegal and where 
maternity wards continue to be filled with women suffering the effects of 
unsafe abortion. Many of them die. In fact, in many countries, the 
situation is similar to the way things were in the United States before safe 
and accessible abortion services were available; unsafe abortion is still the 
most common cause of maternal death. We believe that, in this country we 
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have gotten beyond that point. We have recognized that women need and 
deserve access to safe abortion. It is thus our job to make those 
procedures safe, as well as to protect womens' lives during childbirth. 

It is quite clear that this bill would reduce access to safe abortion 
and would define the doctors who perform them as criminals. There is 
actually no formally recognized medical procedure to which the term 
referred to in this bill applies; it is therefore vague and medically 
incorrect. None of my colleagues know or could actually state whether the 
procedures they now perform could be covered under this bill. One can 
only assume that by intimidating providers with the constant threat of 
criminal accusations, the intent is to frighten the medical community. the 
same community which swears an ancient oath to use its knowledge and 
skills to serve and protect the lives of its patients, from performing 
pregnancy terminations at all. 

Proponents of the bill seem to be claiming that this will ban a 
particular procedure. However, as I noted, this procedure is not defined in 
such a way as to know exactly what it is that is being banned. However, 
even if it were clear, it would be unprecedented for a legislature to ban~ a 
particular procedure; essentially, to practice medicine from the house 
chamber without ever seeing a patient, understanding their needs ,and 
without knowing what physicians face on a day-to-day basis. ' 

The practice of high quality medicine requires that, in order to 
accomplish a given treatment or therapy, physicians need to be 
knowledgeable about and be able to perform a -variety of procedures. 
Planning such a procedure is done in consultation with the patient, based 
on the experience and training of the provider and the individual 
circumstances of the patient's condition. Sometimes, one plans to perform 
a certain surgical procedure, but, as a result of developments during the 
surgery andlor patient's condition, one must adapt and choose a different 
course or modify the procedure as originally planned. These decisions are 
often quite complex and mandate that physicians use their best 
professional and clinical judgment, most often, right on the spot. These are 
decisions which should be made by physicians and their patients alone. 
Indeed, when performing surgery there is no time for a call to the 
legislature, the supreme coun, or anyone else in order to ascertain a 
statutory position, or to request a waiver. physician and surgeons should 
be allowed to practice their art in accordance with time-honored peer 
review standards and with only the interests of the patient at heart. 

This bill evokes an image of we physicians requiring that our 
attorneys be present in the operating room, to advise and counsel us at 
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each step. If a procedure even appears to goes in a certain direction, we 
could be criminally charged. On the other hand, if we fail to use our best 
medical judgment, because of this law, they are exposed t6 charges of 
malpractice. negligence and would have violated both our own personal 
and professional standards, as well as the oath we have sworn for 
hundreds of years. 

To be sure, discussing abortion procedures, or any other type of 
surgery, is often not pleasant. On the other hand, neither is it easy to 
discuss lethal fetal conditions like skeletal dysplasia. This is a group of 
genetic syndromes which result in the birth of infants who are destined to 
die within the first few minutes to hours of life, and whose only 
experience of life is that of suffocation as they gasp in an attempt to 
breathe. 

Advances in prenatal detection may now· allow a couple to know thal 
this will be the fate of their wanted pregnancy. If a couple struggles with 
this information and then decide to terminate that pregnancy, it is my 
duty to help them, using the safest, most effective procedure I know. For 
these reasons and in order that physicians will always be able to put their 
patients' needs first, I urge you to reject HR1833. 

Sincerely, 

paUl~& MD, MPH 
Associate Professor of Gynecology and Obstetrics 
Johns Hopkins University 

I 

Note: The opinions expressed here are those of Dr. Blumenthal ~nd not necess~rily 
those of the Johns Hopkins University. The Johns Hopkins Health System or the 
Johns Hopkins Bayview Medical Center. 
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WILLIAM K. RASHBAUM. M.D .. P.C. 
20B EAST 72ND STREET 

The Honorable Charles Canady 
United States House of:Representatives 
Washington, DC 20515-0912 

March 19, 1996 

Dear Representative Canady: 

NEW YORK. N. Y. 10021 

TELEPHONE:: f21 2' 98B·9300 

212 724 2270 P.02 

I write to you today to strongly urge your committee to rec:oosider HR. # 1833. I am a professor of Obstetrics 
and Gynecology at The Albert Einstein College of Medicine and The Cornell School of Medicine. r started 
performing and teaching Dilation and Evacuation techniques in 1978. 

My colleagues and I have completed over 19,000 procedures since we began. We have done the D&X , 
method that is under consideration in HR. 1833 routinely since 1979. This procedure is only per,formed in 
cases oflater gestational age. . 

To ban the D&X would only be making a very safe procedure more dangerous. Dilation and Evacuation 
requires surgical instruments that could result in rare but severe ~age to the mother. The D&X procedure 
does not require the use of these instruments. 

Outlawing the D&X will result in higher maternal health risks and mortality. The result to the fetus is the 
same - unfortunate but merciful termination regardless ofmethod. 

Please reconsider HR. # 1833 and leave medical decisions to physicians who are equipped with the necessary 
knowledge and experience to make them. 

Respectfully yours, 

William K. Rashbaum, MD 

TOTAL P.02 
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Herbert C. Jones, Jr., M.D., FACOG 
105 South Pantops Dr. 

Honorable Charles Canady 
U.S. House of Representatives 
The Capital 
Washington D.C. 
20510 

Dear Sir, 

Charlottesvtlle, Vlrgtnla 22901 
(8041 9n0200 

Wednesday 20, 1996 

As a physician who has delivered over (our thousand infants during my 
career I feel I can comment very strongly on a subject which legislators 
with no obstetrical training or exparience are trying to legislate. 

, , 
In 1956, I WAS trained and delivered an infant using basically the technique 

which is being legislated against. This approach has been utilized for yeats,snd 
was advocated for the aftercoming head when undeliverable. The decompression of 
the cranium by needle or trocar certainly is better than a caesarean section 
or a hysterotomy. 

-
To outlaw 9uch a procedure or to make the phYSician un~er extreme stress 

having to worry about legality is beyond resson. 

There have been two or three cases over the years that without knowledge 
of the ability to perform such a procedure would heve left my patient in 
jeopardy. As a physician in the delivery room a change in type of delivery 
may have to be instantaneous. It is awfully lonely on the firing l1ncjand yesJ 
there are occasions when time for a consult is unavailable even with a termination 
of pregnancy. 

As to the effece of anesthesia to a mother affecting II babyjonly Jim McMahon 
knows what he intended to say and with his unfortunate demisejthe women of AmeriCA 
lost a qualified, capable. considerate and courageous physician. 

Sincerl~ 

~~~r-------
Dr. Herber~~ Jones M.D. 
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TESTIMONY BEFORE THE HOUSE SUBCOMMITTEE ON 1HE CONSnTIJTION; 
Representative Charles T. Canady, Chainnan 
WASIDNGTON, D. C. 
ruNE 23, 1995 

METHODS OF ABORTION IN ADVANCED GESTATIONS: 
PRINCIPLES AND ruSK MANAGEMENT 

INTRODUCTION 

It probably is not surprising to the committee members that when I was first called 
to testify regarding the intact D and E, I was in the middle of a very busy clinical I 

schedule. In spite of this, I considered it an honor and a duty to accept the invitation. 

Ms. Ken Hamson, counsel to the subcommittee, saiq the omI testimony must be 
limited to 5 minutes. I informed her that 5 minutes was very-little time for such a 
complicated subject as surgery. Nevertheless, I worked on my testimony for about 15 
hours the following weekend and several more hours the evening of JWle 12th (Monday) 
after Ms. Harrison replied when questioned by me that the 5 minute limit WIIS firm. The 
next day I left a message with Ms. Harrison that despite my efforts, I was unable to cover 
even the rudiments in only 5 minutes and would not waut to mislead the committee with a 
statement that would obscure more than clarifY. I remarked finally that since written 
testimony had nO such limitations, I would be forwarding that lo Washington. 

Ms. Hamson called me at 5: I 0 the next morning (June 13th) at my home. She 
expressed dismay that I would be unable to come to Washington--that the committee was 
expecting me. I reiterated that despite working on it for more than 20 hours, 1 could not 
write a coherent statement regarding the Intact D and E that could be presented in 5 
minutes. Something so short might hinder rather help the committee get at the truth_ 

Further, I reminded her that I still had not received a 'written invitation to testify nOr a 
copy of the proposed legislation. Regarding the invitation, she responded that she wasn't 
"sure she could find a signed one." She did say that she would try to get me more time 
for my testimony and would contact me later in tli.e day. Although I did not leave the 
surgical center until I 1:00 P.M. WaShington time, I received no word. On June) 4 
(Wednesday) Ill. 3: I 0 P.M. I was told that the chairman was granting me 10 minutes. By 
that time, however, 1 had conflicting clinical responsibilities. I had forwarded printed 
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material days before. I left a message the evening of June 14th of the conflicts and hoped 
that the information already sent would be of some help. 

When I was told that the chainnan said on more than one .occasion that I was 
. unwilling to come and defend the surgery, I was dismayed at this misrepresentation of 
what really happened. J presume that the chairman was not told nor corrected by counsel 
at the hearing. 

PERSONAL AND PROFESSIONAL BACKGROUND 

] am a married physician with a loving wife of more than 20 years and two 
blessed teenage children. I am the fOWlder and medical director of the Eve SUrgical 
Centers in Los Angeles. It is an organization that provides abortions to patients that-
are almost entirely physician referred. I 

PATIENT REFERRAL SOURCES 

Institutions that use these services include the medical schools in both northern 
and southern California, and medical teaching institutions from across the cmmtry and 
the world. Most of the physicians who refer are either Ob/Gyns, perinatoiogiEts, 
genetic specialists. and many physicians who perform abortions themselves. 
Obviously. the simpler abortions are perfonned by the patient's private physician., as is 
appropriate. The preponderance of our referrals are situations of a particularly difficult 
nature. We are often referred to as providing the abortion of last resort. 

The heads of ObiGyn departments and Divisions of Perinatology at the teaching 
instiMions refer regularly to our services. I assure you that physicians in California do 
not refer casUally. 

In addition, I direct the abortion training for the Obstetrics and Gyn~ology 
residents at Cedars-Sinai Medical Center, one ofthig nation's flnest teaching facilities. 

TYPICAL PATIENT 

Our typical patio;;n! is a married housewife and mother who is 30 years old and 
educated beyond high sclJool. She is accompanied by her husband and neither has a 
family lllstory of genetic disease. On the average, she has previously been seen by two 
otller physicians and was referred by one: or both of them. TIle pregnancy is 22 weeks 
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along and desired. Usually it is flawed by an abnormal number of chromosomes OJ' 

damage illustrated via ultrasonography. Both she and her husband have an enonnous 
emotional investment in the pregnancy. Often, these are couples with relative 
infertility who have gone through in vitro fertilization or other infertility techniques. 
They are Christi!l.llS·. 

The above description was generated averaging our experiences. The ages, for 
example, range from 11 to 50. They come from all walks oflife, from the illiterate to 
the professional. from the scculac bwnanist to the Christian rightist. They defy 
demographic classification. 

LEGISLATIVE INTENT 

It is evident from this legislation that it is the first volley in an attempt to remove I 

personal choice in pregnancy from families and give it to politicians. It is ironic that 
the Republican party, having won control of Congress forthe first time since 1952 
under the banner that they were going to .... get government off the people's backs" is 
now proposing to micro-manage the most intimate details of family life, to dictate from 
Washington what, s~jficaJly, should be done when a pregnancy gocs wrong­
specific,aliy, right down to the choice of surgery! 

Thill degree of govenunent intrusion into thc personal lives of citizens is truly 
frightening. A case of the late discovery of a severely flawed fetus in a vel)' much 
wanted pregnancy is a complicated problem that combines elements ofsUf"gery, 
psychiatry and genetics. 'These difficult decisions can only be made by a woman in the 
privacy of her physician's consultation room. To propose that politicians usurp her 
authority defies common sensc. 

It is difficult for me to understand how a legislator, without any facts or any 
understanding of the situation ,could judge these people, l1lU)dcuff their physicians and 
compromise their safety. 

CLINICAL STRA TEGY OF ABORTION 

There arc SeVeI'd] So'lfe options available to the physician and patient when 
intcrruption of II pregnancy is indica.J:ed: vacuum aspiration, inducing labor, classicul D 
and E, intact D and E. and, very rarely, hysterotomy (c-scction). In every abortion, the 
pregnancy is cvacuated by force - either pushing or pulling. The mc'{\icaJ terms arc 
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"induction" and "extruction", but the basic and characterizing difference is the type of 
force employed. , 

An exhaustive discussion of these various approaches is beyond the scope of this 
submission aDd not pertinent to the proposed legislation. lrrtact D and E will be discussed 
in some detail. 

INTACT D AND E 
(IDE) 

In more than 20 years of clinical experience, I have fOWld the intact D and E 
prC!vides Wlique advantages and protec~ the woman from complications better than other 
methods in certain clinical scenarios. In 1983, I developed the surgical technique that 
makes possible the intact extraction of the fetus in advanced pregnancies. As you will 
see from the following testimony, it is certainly one of the safest approaches to the . 
most difficult of abortions. Although IDE was first performed in 1983, it wasn't Wltil 

1989 that it was presented in Canada at an international risk management seminar. 
Experience suggests that it is safe and hIlS special advantages over the classical methods. 

D and E probably originates in the medical literature with VanDe Venter in the 
17th century where he describes it as a lifesaving procedure. 

CERVICAL DILATION 

To determine the diameter to which the cervical canal should be stretched, an 
ultrasound is used to measure the fetus. The largest diameter that cannot be reduced in size 
becomes the target to which the cervical canal must be dilated. 

The next clinical problem is pace, that is, how quickly to dilate. Every cervix is 
different in Unns of intrinsic elasticity, The surgeon must acquiesce to cervical authority 
and proceed at. the pace it dictates. To do otherwise, is to risk exceeding the elastic limit. 

. perhaps tearing the cervix, or threa1ening its competence. The goal is to preserve the 
cervix 30 that it can sustain future pregnancies 

FETAL EXTRACTlON 

Once dilation is sufficient, the ultrasound is repeated. Dimensions are double 
checked. Fetal and placental position are detennined. 

The mo.'it typical lie and presentation arc longitudinal with the head first. With the 
o:ccptio.: of an{"I1Ceph31y where Ole b:'ain is missing. 111(; ccn'ic.al djamct~r is always 
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smaller than the head. 'Therefore, it must be reduced in size to accommodate intact 
passage. Using a needle similar to that used in a spinal tap, fluid is removed in sufficient 
quantity to allow a forceps to apply routine traction and rotation maneuvers bringing 1be 
head through the cervix and out. 

MISCONCEPTIONS 

The fetus feels no pain through the entire series of procedures. This is because the 
mother is given narcotic analgesia at a dose based upon her weight. The narcotic is 
passed, via the placenta. directly into the fetal bloodstream. Due to the enormous weight 
difference, a medical coma is induced in the fetus. There isa neurological fetal demise. 
There is never a live birth. 

I 

BENEFITS OF IDE 

In the rare circumstance of a late pregnancy's needing to be aborted, the safest 
surgical alternative should he used. In my clinical opinion and experience, 1hjs ~ been 
shown to be IDE. (See appendix, figure II ). 

The risk of abortion is based on geometry. Something large must pass through 
something small. Specifically, the fetus must be brought out through a small, very 
vascular canaL Also, in late pregnancy, the tissue integrity of the fetus is quite substantial 
compared to that of the cervix, This poses an increasing threat to the cervix as the 
gestation gets larger. In addition, as time passes, the cervix becomes softer and its blood 
supply increases mpidly. This nmkes for a daunting situation which repays the heavy 
handed sw-geon with brisk bleeding. The seat of risk, therefore, are these two disparities -
size and tissue constitution. Before any attempt is made to remove the pregnancy, the 
endocervical crulaI must 1>:: enlarged. The critical difference in this method is the speciftc 
goal of eliminating the size difference between the fetus and the canal by simply making 
the cervix lar~r and the fetus smaller. The main benefit is the extraction requires a 
minimum of force which tr!l.llSlates into less trauma to the lower uterine segment. This 
approach, although tedious, is remarkably atraumatic. The average blood loss is 63 ccs, 
less than half of a cupful. (See appendix, figure 9.) If the IDE is removed from the 
therapeutic armamentarium of the surgeon, unnecessary complications will occur. 

Furthermore there nrc emotional benefits to the family. The fetus can be dressed, 
photographs taken, ;md taken t;) the family so that they can hold it and spend time 
togdilcr. Also, sir.<.:<: there is no disn;pl j')ll. ~~ Card1] I ;tutors:' can he pcrfonDed anci " 

.. , . 
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more precise diagnosis made. This is critical for the genetic counseling that is a very 
important part of these services. In vast majority of these families they are keenly 
interested in having more children. More specific prenatal. care can be instituted and a 
more precise prenatal evalWltion can be done with the next pregnancy. 

SAFETY 
In our series, since IDE was begun in 1983, there have been no deaths,no uterine 

perforations, and no hysterectomies. For the same period, there have beeil no major . 
complications in any case of a gestation of less than 24 weeks. 

In the 3rd trimester, the most rare and difficult of cases, there have occurred a total 
of only 5 major complications. (See appendix - figures II and 26.) This is a 1% 
complication rate. Nothing lower than this is reported jn the scientific literature. 

/ 

CHOICES 

In the desired pn:gnancy, when the baby is damaged or the mother is at risk, the 
decision to abort may be intellectually obvious, but emotionally it is always a personal 
anguish of enormous proportions. It is not referred to nor is it thought of as a fetus. TIIis 
is this mother's baby. Even though] have counseled parents for more 20 yeanl, I only 
know that 1 cannot know. I cannot possibly know what this kind of choice is like. 

For the physician who is willing to help the patient in this dilemma, choices are 
few. Intact D and E can often be the best among a short list of difficult options. 

CONCLUSION 

A woman late in pregnancy, i.e., beyond 18 weeks., who is considering the option 
of interrupting her pregnaricY must analyze the options and the risks. The physician's 
primary duty is to edu~ her. The explanation must be 'complete, unbiased, and 
scientifically based. The atmosphere should be unhurried, non-judgmental, and respectful 
of her personal sovereignty. 

Dealing with the tragic situations that I confront daily makes In!: constantly aware 
that I can only limit the hurt by doing gentle surgery flI1d giving sympathetic counsel. 
Medical science cannot uffer what is presently out of its reach and save this family's child. 
The best it can do jg spare these families the worse alternative of continuing the 
pregnancy, which would only il1crea~c Lhc ri~k <1nd PCTJx'1.uatc the mi~'. 



CONGRESSIONAL TESTIMONY 
H.R.: 1833 
JUNE 23, 1995 

My colleagues and I are driven by our concern for the health and well-being of oW" 
patients. To be able to do our best for them, we must be unfettered and be allowed the 
professional freedom to offer the safest alternatives. TIlls attempt by congress to micro­
manage one of the most difficult and private problems that can befall any of us is folly of 
the highest order. 

Respectfully submitted. -
C-. 
0- .. 

I 
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Major Complications 

Case #I nate LOG Age G PA C-SectiOD Dx Time & Type of Compliclltion 
I 12128/91 28 33 4 1 3 Yes Omphalocoele Time: Delo:yed 

Type: Infection 
2 2/6192 32 37 4 22 Yes Hydrocephaly [rune: Dilatation 

Irype: Hemorrhage 
3 3/9/93 28 30 6 24 Yes Fetal Anasarca Tune: DjllIllItion 

Polyhydnunnios Type: Hemon:bage -
4 4/14/93 4() 39 3 1 2 Yes Fetal Demise Tune: Ext:nu:tion 

DIe Type: Hemonhage 
5 1219/94 24 43 9 5 4 Yes Potter's Syndrome TIIIIC: Extraction 

DIe Type: HemDrrhage 

Case # Acute Blood Loss TrMDJllfusiOD No. of Units Days of Hospitalization Final Disposition 
I 7S cc 0 14 Recovered 
2 1500 cc 4 5 Recovered 
3 500-600 cc 0 1 Recovered 
4 >1500 cc >100 .. 12 Recovered --
5 650cc 4 3 , Recovered 

The above tabulates the main characteristics of the 5 major complications" in 
this series of more than 2,000 IDE cases. 

All were more than 30 years old, had children by prior c-section and were more 
than 5 1/2 months pregnant. 

Although this limited experience is not statistically significant, our major 
complication rate using intact D&E is approximately I % at extreme lengths of . 
gestation (24 to 40 wks) . 

• rvJ'~(Jr cOlllplice1ions are dcfin.d as dellth, hysteroctomy. unscheduled surger;,', r<""iS1ent tempenuun.: gr=t.or th,," H)I v fi)r 
ih;"cc d .. '1ys 01 blood k~ rcqairing tnm;,fu...~i(Jfi_ 

Fig. 26 
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Figure 9 

This figure shows two things. The background is a bar graph in 
which the number of cases is shown at each length of gestation. 
Overlying this is a line graph whose points are made up of the 
averages of blood loss for each length of gestation. 

In general, the blood loss increases as one proceeds from 12 to 40 
weeks, but does not increase substantially. There are two rather 
large average blood losses at 34 and 40 weeks. but there were very 
few cases done at these lengths of gestation and that should not be 
regarded as part of the trend. The horizontal line shows the average 
blood loss for the entire case population, which was 63 ce. 

Fig ~ 
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Major complications. 

In this series, there were five major complications. 

The background is generated by a bar graph which shows the 
number of cases at each length of gestation. The first one was a 
case of subacute bacterial endocarditis at 28 weeks that occurred 
the second week after the IDE. The fever persisted and was 
resistant to outpatient antibiotics. This was eventually diagnosed as 
SBE via a transesophageal ultrasound which showed vegetations on 
the cardiac valves. She was treated with intravenous antibiotics for 
six weeks, two weeks in the hospital and four weeks as an 
outpatient. She recovered without sequelae. 

'lbe other four complications all involved hemorrhage, Two 
occWTed during the dilatation process and two occurred during the 
extraction. The latter two were caused by disseminated 
intravascular coagulopathy. Three out of the four were transfused. 
'The one illustrated at 40 weeks had fulminant fibrinolysis and had 
to be given over 100 units of blood products, The other two 
patients needed transfusions offour units each. The longest 
hospitalization was 14 days. 

Fig 11 
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TESTIMONY OF DR. MARY CAMPBELL, 
MEDICAL DIRECTOR 

PLANNED PARENTHOOD OF WASHINGTON, D.C. 

BEFORE THE SENATE JUDICIARY COMMITTEE 
ON H.R. 1833 

I 

NOVEMBER 17, 1995 



Good morning. 

I'm Dr. Mary Campbell, Medical Director of Planned Parenthood of 

Metropolitan Washington and a fellow of the American College of Obstetrics 

and Gynecology. I earned my medical degree and my masters in public health 

at Johns Hopkins University. I did a pediatric internship at the Children's 

Hospital in Oakland, California and did my OB/GYN residency at Sinai Hospital 

in Baltimore and Georgetown University. An additional qualification -- I spent 

last time last summer observing in Dr. James McMahon's clinic. Dr. McMahon 

was a leading practitioner of the intact 0 and E procedures. He died last month 

after a battle with cancer. 

Discussing abortion requires some basic knowledge about pregnancy. A . 

pregnancy lasts about forty weeks from the last menstrual period until bIrth, or 

about thirty-eight weeks from conception to birth. In thinking about pregnancy, 

possible complications, and the possibility and mechanics of termination, doctors 

divide pregnancy into thirds called trimesters. 

The first trimester is the first fourteen weeks of pregnancy. During this time, 

between one-fifth and one-sixth of all pregnancies abort spontaneously. At least 

fifty percent of these losses result from chromosomal abnormalities. 95.5 

percent of other abortions are done before 15 weeks. First trimester abortions 

are safe, simple procedures. Dilation of the cervix and aspiration or suction of 

the uterine contents generally takes only a few minutes. 

1 



.. , 

The second trimester is the period between fourteen and twenty seven weeks 

gestation. When I started my training in OB/GYN, twenty-seven weeks was the 

earliest a normal baby could be born and have any chance of living. Over the 

. past 15 years, the threshold of viability has been pushed back to about twenty­

five weeks. 

Previability second trimester abortions pose more risk to a woman than a first 

trimester procedure because the fetus is larger, the uterus is larger and thinner 

and blood flow in the area is much increased. 

There are two major ways of performing a second trimester abortion. One 

method involves injecting into the amniotic fluid a substance that starts labor. 

This is called "instillation-induction." The woman has contractions and/goes 

through labor before delivering her fetus. This method requires a day or two or 

more in the hospital. 

A second method involves dilating the cervix (mouth of the womb) vaginally 

and removing the fetus passed into the uterus through the vagina. The f~tus can 

be removed intact or not intact. It is not necessarily clear ahead of time which 

will happen. The woman receives pain medicine for this procedure, which can 

be done on an outpatient basis. This procedure, dilation and extraction, has 

been shown in several studies -- including those sponsored by the Centers for 

Disease Control -- to be safer for the mother than instillation-induction. 

2 

, . 



, .• 

In the third trimester, abortion is nearly as dangerous as childbirth for the same 

reasons childbirth is dangerous. I must repeat, third trimester abortion for 

healthy babies is not available in this country. Indeed, it is the likelihood of 

anomalous babies dying in utero that causes their families and doctors to 

consider abortion, since fetal death in utero eventually disrupts mom's clotting 

system and leads to bleeding. 

In the third trimester, a very large object needs to come through a very small 

opening which is supplied with huge blood vessels. And since third trimester 

abortions most often involve fetal malformations, the fit can be much more 

difficult than that of a normal birth. 

The methods that I described for second trimester abortions are llsed with' 

adaptations in the third trimester. Induction of labor remains a possibilitY, But 

many of the malformed babies we are discussing can't assume a position 

necessary to help the uterine contractions dilate the:cervix. Many cannot assume 

any position compatible with spontaneous vaginal delivery. 

For instance, if a baby is lying sideways in the uterus, no amount of labor will 

result in delivery. Prolonged labor will eventually result in uterine rupture and 

maternal death. A woman is twice as likely to die with an induction procedure 

as with a D and E. 

Cesarian delivery becomes a possibility, but physicians are reluctant to subject a 

woman to a surgery that will not save her baby's life. A woman loses twice as 

much blood with a cesarian as with a vaginal delivery and a uterine scar -

3 
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especially from the vertical incision most often used with abnormal preterm 

fetuses - create an increased risk of uterine rupture in future pregnancies. A 

woman is 14 times as likely to die with a cesarian as with a D and E. 

The third alternative is a variant of the D and E I described for the second 

trimester. The cervix is dilated from below using small rods that absorb fluid 

and dilate the cervix over hours to days. When the cervix is open as wide as 

the fetal hip width, the mother is given pain medicine and the baby is drawn 

through the cervix. 

Much has been made of the fact that the head is decompressed before delivery. 

Only two-thirds of the dilation necessary for spontaneous vaginal delivery is. 

necessary for intact D and E, because this fluid is withdrawn from the fetal l)ead 

to permit easier delivery. This decreases the chances of cervical lacera60ns 

during the procedure and cervical incompetence in future pregnancies. Cervical 

incompetence refers to a cervix so weakened by trauma that it opens too early in 

pregnancy. In fact, decompressing the fetal head makes the procedure safe 

enough that Dr. McMahon performed over 2000 0 and E's with no maternal 

deaths and only five complications. The Drusshen's incisions that Dr. Pamela 

Smith refers to are not used in this country because of the danger of maternal 

hemorrhage. They were referred to in out of date textbooks as a way to save a 

baby's life when the mother was dying. 

Because of their severe malformations, an inch and a half is not all that prevents 

these infants from leading long, happy lives. 

4 
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I oppose this bill for three medically-based reasons. 

First, this bill is intolerably vague. It attempts to prohibit a medical procedure 

without adequately describing the procedure in terms that doctors understand. 

Second, the bill's vagueness will have a chilling effect on the availability of 

abortion services. Physicians are unwilling to do things that might be illegal. 

Third, and most seriously, this bill outlaws the safest way of ending a third 

trimester pregnancy. Dilation and intact extraction is a safe procedure -- safer 

than induction, far safer than hysterotomy. There are no compelling reasons for 

Congress to ban the safest way to end these wanted pregnancies .gone tragically 

awry. I 

5 



Ooulder Abortion Clinic P.e. 

1130 Alpine Avenue 
l3oulder, Colorado 80304 
(J03) 447·1361 

Hon. Charles Canady 
House of Representatives 
washington, D.C. 20515 

Dear Representative Canady: 

RE: HR1833 

20 March 1996 

As I stated in my prepared testimony for the U.S. Senate 
on 17 November, 1995 (copy enclosed for inclusion in the 
current record), I wish to state.here again my opposition 
to HR1833. It is extremely bad legislation that sets a 
most dangerous precedent of legislative interference with 
medical and surgical practice. 

The bill purports to ban an operation, "Partial Birth 
Abortion," which has not been described in the medical 
literature. The title is itself a political ,statement 
which has nO'connection to medical facts. There is no ' 
demonstrated need for this legislation. There is Ino 
demand for this legislation by the medical community or 
by women who seek abortion services. This bill is not 
about medicine but about politics.. It should be 
eliminated from the legislative agenda. 

As a physician providing late abortion services, I see 
many women who are in extremely dangerous and precarious 
medical and surgical conditions. They require my 
assistance as a physician expert in abortion to save 
their lives and preserve their health. Anyrestrictions 
such as those proposed by HR1833 would have catastrophic 
consequences for the lives of those women. Sponsors of 
this bill obviously have no concept of the difficult 
choices and dangers faced by these women, nor, 
apparently, do the sponsors care about the fate of these 
women. This legislation is a grave disservice to them, 
and I will continue to speak out to inform the public of 
the utter stupidity and cruelty of this legislation. 

As for the spurious issue of whether the fetus is dead or 
alive at the time of the abortion procedure, and the 
cause of death, this is merely a pretext for stirring up 
fanatical and potentially lethal hatred for physicians 
who assist women with these difficult problems. It is 
moot. There is no fetal survival with current techniques 
of late abortion, regardless of anesthesia. 

Warren M. Hern, M.D., M.P.H., Ph.D. 

Diplomore. American Goard of Prevenrive Medicine 
Fellow, American College of Prevenrive MediCine 
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As a 'physician who has provided abortion services for 
tens of thousands of women since 1971, as the author of 
a major textbook on abortion and the author of dozens of 
professional and scientific papers on this subject, I 
condemn this blatant attempt to subvert the Roe v. Wade 
decision and the majority view of the American public 
that abortion should be safe, legal, and a matter between 
patient and physician. 

There must be no legislative interference with efforts by 
physicians to provide women with the safest possible 
health care in matters of abortion. 

HR1833 is a shameful and shamelessly cynical attempt to 
exploit the abortion issue forpoli.tical gain._ 

If the bill is passed in final form, I will strongly urge 
President Clinton to use his veto power to stop this 
demagogic attack on the rights and welfare of women. 

Sincerely, \ \ 

~ f/{ ~ ______ M.... -\\ .N '-------
Warren M. Hern, M.D., M.P.H., Ph.D. / 
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Thank you, Mr. Chairman, for the opportunity to 

submit a statement to this body concerning S. 939, the 

so-called "Partial Birth Abortion Ban Act" of 1995. I 

appreciate the invitation to prepare a statement that 

came to me from Senators Kennedy, Biden, and Specter as 

members of the Judiciary Cormnittee. I also deeply 

appreciate the joint request by Senators Hank Brown and 

Ben Nighthorse Campbell of Colorado that I be given an 

opportunity to testify in person and that my remarks be 

inserted in the record. Since I was not permitted to 

testify in person, I request that this written,statement 

be entered into the record as per the requests / by 

Senators Brown and Campbell. 

My name is Warren Martin Hern_ I am a physician 

engaged in private medical practice in Boulder, Colorado, 

where I specialize in outpatient abortion services. My 

formal medical training includes graduation from the 

University of Colorado School of Medicine in 1965 

followed by a one-year rotating internship at· Gorgas 

Hospital in the Panama Canal Zone. I subsequently served 

for two years as a cormnissioned officer in the United 

States Public Health Service assigned as a Peace Corps 

physician in Brazil. Following that, I studied public 

health and epidemiology at the University of North 
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In addition to my private medical practice, I hold 

several academic appointments. I am Assistant Clinical 

Professor of Obstetrics and Gynecology at the University 

of Colorado Health Sciences Center and Professor Adjunct 

in the Department of Anthropology, University of Colorado 

at Boulder. I also hold appointments in the USHSC 

Department of Preventive Medicine and Biometrics, 

Department of Family Medicine and at the University of 

Colorado at Denver, Department of Anthropology. 

Senate Bill 939 

The bill under consideration, S. 939, is ,called the 

"Partial Birth Abortion Ban Act," but there is no such 

thing as a "partial birth abortion." This is an 

operation which has never been described in the medical 

literature, and as far as I know, it does not exist. 

The bill's sponsors describe some procedures which have 

been performed for many generations in the case of 

obstetrical emergency. The operation mentioned in the 

Senate bill contains some elements of a procedure called 

an "Intact D & E," or "Intact Dilation and Evacuation" 

by some physicians during the course of scientific 

discussions of late abortions, but I have never heard the 

term, "partial birth abortion" in these discussions. As 

written, the bill describes aspects of an operation which 
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Amazon for a similar period. This is not a new idea. 

The specific operation described by the bill's 

sponsors involves routine version of a 20-week or later 

fetus into a breech (feet first) position, followed by 

extraction of the fetus up to the neck, when the base of 

the fetal skull is perforated with surgical instruments. 

At that point, the contents of the fetal skull are 

removed by vacuum aspiration using a hollow cannula. 

Since the fetus is usually dead by this point, whether 

due to an induced abortion or miscarriage, and since the 

head is under great pressure, the cerebral cqntents are 

often extruded without any intervention by the surg~on. 

The head collapses, permitting delivery of the more or 

less intact fetus. 

A variation of this procedure, which is usually 

preceded by several days of treatment to open the uterus 

so as to permit passage of the fetus, is decompression of 

the fetal skull as it presents first in the sequence of 

expUlsion or delivery of the fetus. Again, the fetus is 

usually dead at the point at which this occurs. I think 

fetal death is often brought about by infarction (death) 

of the placenta as the result of other kinds of treatment 

such as those that cause uterine irritability. 

A common approach to abortion by some obstetricians 
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for the fetus are secondary to the safety and welfare of 

the woman seeking the abortion. 

The possible advantages of Intact D & E procedure 

include a reduction of the risk of perforation of the 

uterus. Since most women seeking abortions are young 

women who hope to reproduce in the future, having a safe 

abortion technique for late abortion is of paramount 

importance, aside from the prevention of complications. 

Another advantage of the Intact D & E is that it 

eliminates the risk of embolism of cerebral tissue into 

the woman's blood stream. 

immediately fatal. 

This catastrophe cap be almost 

I 

I support the right of my medical colleagues to use 

whatever methods they deem appropriate to protect the 

woman's safety during this difficult procedure. It is 

simply not possible for others to second guess the 

surgeon's judgment in the operating room. That would be 

dangerous and unacceptable. 

Fetal Considerations 

According to biologist Clifford Grobstein and 

others, fetal neurological development well into the 

early part of the third trimester is insufficient for the 

fetus to experience what we regard as "pain." In 
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which was desired. She was a diabetic and had developed 

hyperemesis gravidarum (uncontrollable vomiting from 

pregnancy). She was starving to death. Her doctors were 

having difficulty keeping her alive. Her blood chemical 

balance was severely altered to the point that her heart 

could stop at any time. She was profoundly dehydrated. 

She was critically ill and could barely speak. Since she 

and her husband wanted the pregnancy, they tried 

everything to get her through it, but she was finally 

advised that she must have the abortion. While being 

flown to Boulder so that I could see her, she qlmost died 

in the airplane. I began her treatment immediately/and 

performed the abortion by one the techniques I have 

described here two days later. She .recovered completely 

and felt healthy again the next day. Without this 

operation, she would have died. 

Another woman with an advanced pregnancy was 

referred to me by a colleague in northern Colorado 

because her fetus had been found to have a severe genetic 

disorder. She and her husband both wanted the pregnancy 

to continue. The fetal disorder also caused a serious 

disease of the placenta, which, in turn, caused the 

woman's blood pressure to go up. When she arrived at my 

office, her blood pressure was starting to go up at an 

, . 
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anomalies. She was resting in my recovery room in 

preparation for her abortion, accompanied by her husband, 

when suddenly, without warning, the woman developed signs 

of shock, and I made a diagnosis of placental abruption. 

The placenta had torn away from the wall of the uterus 

and she was bleeding to death into the uterus. I carried 

her into my operating room without waiting for 

assistance, placed her on the operating table, and 

assembled my surgical team. My nurse held her fist on 

the patients aorta to keep her from bleeding to death 

while I did the abortion. As I began the proc;edure, two 

units of blood (about a quart) spurted out of her uterus, 

and she lost another unit during the operation. Without 

our preparations and my skill and eiperience, that woman 

would have died within minutes. 

Mr. Chairman, I did not have time with any of these 

cases to consult the United States Senate on the proper 

method of performing the abortions. 

Comparative risk of abortion and term birth 

Without medical treatment, the risk of death due to 

pregnancy and childbirth is in the range of 1 ~ o • This is 

measured by the maternal mortality ratio, which is the 

proportion of women dying from pregnancy or its effects 
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published in the journal Obstetrics and Gynecology in 

February, 1993, I described the experience of 124 

patients for whom I performed abortions in pregnancies 

complicated by severe fetal anomaly, diagnosed genetic 

disorder, or fetal death. The average length of 

pregnancy was 23 weeks with a few over 30 weeks. The 

major complication rate was less than 1% (one patient) 

In another comparative study of mine published one 

year ago in the American Journal of Obstetrics and 

Gynecology, 1001 patients whose pregnancies ranged from 

13 to 25 weeks in duration experienced, a major 

complication rate of 0.3%. Only 3 of these patie'nts 

experienced a major complication. 

Implications of S. 939 for medical practice 

Late abortion as currently practiced in the United 

States is a safe procedure that saves women's lives. The 

medical community has not determined the very best way to 

perform these procedures, and that cannot be determined 

by any legislature. That is a matter for scientific 

study and medical judgment. 

If S. 939 is passed into law, any physician 

performing any second trimester or later abortion could 

be prosecuted by an aggressive public prosecutor. It 
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University of Massachusetts 

Deportment ol Ob,tetric. &. Gynecolo8Y 
University of Mas.achu.ett9 MedIcal Center 
SS Lok. Avenue North 
Worcester. MA 01655 

Maureen PauL M.D., M.P.H .• f.A,C.O.G. As90ciate Prole.eor 
Director. Occupational Reproductive Huard, Center 

March 20,1996 

Representative Charles Canady 
u.s. House of Representatives 
Washington, D.C. 20515-0912 

P.02 

Office: 
119 Belmont St. 
WOK'oter, MA 01605 
(506) 793-6255 

FAX: (508) ?93-6063 

-- . __ ._ ... -Dear Representative Canady: 

I am writing to urge that your House Subcommittee on the Constitution oppose the passage of 
HR 1833. I am Associate Professor of Obstetrics and Gynecology at the University of 
Massachusetts Medical Center, as well as Medical Director ofPretenn Health Services in 
Brookline. Massachusetts. In my opinion, passage ofHR 1833 will result in an unprecendented 
Congressional intrusion into physicians' medical practice and will eliminate vital options for 
women whose tragic circumstances warrant later pregnancy termination. I 

Part ormy responsibilities as a faculty member at the University of Massachusetts is to staff the 
Labor and Delivery Unit that serves as the high-risk referral center for the Central Massachusetts 
region. Our Department cares for pregnant women throughout the area who have serious, and 
often life-threatening, medical conditions. We also offer prenatal diagnosis offetal conditions that, 
in some unfortunate cases, are incompatible with functional extrauterine life. Women with these 
medi.cal problems or who are carrying these wanted, but affected. fetuses may choose to tenninate 
the pregnancy - a decision which is among the most difficult and heart-wrenching that I have ever 
witnessed, 

Although I am an abortion provider, neither I nor any of my colleagues in Central Massachusetts 
possess the requisite skills to perform D and X procedures. Most of our patients are poor and 
cannot afford to travel to avail themselves of the procedure through experienced practitioners in 
other areas. As a result, the only altemative that we can offer to women with indications for tater 
pregnancy termination is induction of labor. 

Please find it in your hearts for one moment to picture this scenario. Because women in these 
circumstances require careful monitoring and skilled nursing care, they must undergo their 
induction on the Labor and Delivery Unit of our hospital, where other women are delivering 
normal infants. They undergo hours and hours (sometimes days) of induced labor, a process 
which may exacerbate their medical illnesses and perhaps threaten their very lives. lethe 
induction fails, they may require Cesarean section, which is major surgery and potentially risky, 
esp&ially to women with underlying medical problems. Even if the induction succeeds and a 
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woman delivers vaginally, the placenta quite frequently fails to pass spontaneously, requiring 
uterine curettage under anesthesia. After suffering through this process, a woman may deliver an 
infant who is alive at birth, only to watch that infant die after a few minutes to hours of life due to 
serious chromosomal defects and anomalies. The emotional pain that these women endure is 
unspeakable, and the fact that we have no alternative to offer them feels cruel and unjust. 

The D & X procedure offers a safe alternative to women in these tragic circumstances, one which· 
would be seriously undermined through passage ofHR 1833. Indeed. if Congress had the best 
interests of women in mind, it would. not only oppose HR 1833, but allocate resources to assure 
that more physicians are adequately educated and trained to offer the full range of treatment 
options to women who require later pregnancy tenninations, including the D & X procedure. As 
a physician, I have dedicated my life to preserving and enhancing the health and lives of women 
through appropriate medical interventions. That a Congress untrained in the priniciples and 
practice of medicine should dictate how physicians practice, interfere with the doctor-patient 
relationship, and determine what treatment options will be available to patients is both ridicu10ul 
and dangerous. 

Access to safe and legal abortion has had a dramatic impact on maternal mortality and morbidity 
in the United States. In 1965, reported illegal abortion deaths among American women 
accounted for over 17% of all pregnancy-related mortality that year (the real number of deaths is 
undoubtedly much higher, since many abortion-related deaths remained unreported as such); , 
today, abortion-related deaths are almost unheard of, and complication rates are exceed)ngly low. 
The risk of dying from pregnancy, labor, and childbirth is, in fact, at least 12 times higher'than the 
risk: of dying from a legal abortion. HR. 1833 is but one ofa long line of tactics undertaken by 
abortion opponents to make abortion inaccessible to women. By eliminating safe abortion 
options, passage ofHR 1833 will contribute to maternal morbidity and mortality for American 
women. 

I urge your Subcommittee to stand squarely for public health principles by opposing HR. 1833. I 
urge you to respect the law of the land that upholds women's right to reproductive choice, 
including later pregnancy tennination in some circumstances, by opposing HR 1833. I urge your 
Subcommittee to preserve the sanctity of medical practice and the doctor-patient relationship by 
opposing HR 1833. The lives of women depend on it. Thank you. 

Sincerely, 

Maureen Paul, M.D., M.P.H. 

P.83 
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noeilieaclOA pr091.1~ •• erLaln&l pravl.lon., and 01.11 penalty 
pra.L'l~1 uphaldiaq -.ndatory info~tion requirementQ): ian! L. Y. 
Qlnq.~.r, 61 r.34 14'3 (10th C1r. 1995) (.tri~n9 d~ ban Oft aDortion. 
alter 20 -0, 'etal aJrll8",l.-ntatlon ban, &Ad choiee of _thocS 
requLz .... t' ~phold1D9 Dedica1 .mArgency exc.~tion); llrge Vgmen'. Hellth 
Org. y. Ssb.fer, 11 r.34 526 (8th Clr. 1994) (upholdinq =an4ltocy 
inferaation reqvLr ... nt. 24-hour vaLtinq period. and .. dlea\ ~r9.ftey 
definition), Blrpe'It Mi,.i •• ippi, 992 P.2d 1335 (5th Cir., (~pholdinq 
~.ntal Clan •• nt r~lr_nt &Ad jllc;llc1a1 b)'"p ••• machanl. •• ), ~ c1en1.ec, 
114 S.Ct. 46& (19'3)1 Blrn •• V, ~ore, 910 r.ld 12 (5th Cir.) (~phcldinQ 
lnforaationa1 requlr ... nt Ln4 24·haur walting perlod), ~ denied, 113 
S.ct. &5' (1992" ut.h ~om.n'l Clinis. to£. ~! "&~ist, 844 r, Sqpp. 1482 
(D. Otah 1994) (upha14inq 24-hour waLting period and 88dical emergency 
~c.ptlonll planned Parenthood v. Moelx, SQ4 P. Supp. 1210 (D. Ariz. 1992) 
(atr1klftg d~ aed1e.l ~r9.noy dotLn1eioft, and d.finitLoft of medLeal 
procedure. wieh respect to Ln a:taoction). 

- 2 -
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OVer the course or six days of hearinqs, this Court has 

heard testimony from 4 number o~ medi~al practitioners, each 

expert in the rield in vhich he or she testified. TbiG Court 

believe5" that, ~eqardless or the per~onal opinions or these 

professionals, whether pro-cboice or pro-life, each testified, 

not in accordance with those personal opinions, ~ut rather on 

the casls of his or her medical opinion. So, too, has this 

court end.eavored to pu·t aside its personal opinion on the 
I 

issues herein. in order to render an opinion which it Delleves 

Is mandaeeO by the present state or ~e law. 

This ease presents a challenqe to the constitutiona1ity 

of House 8itl 1:55, which was enacted. by Ule Ohio Genera~ 

Assembly, 'on AUg\lst 16. 1995, and. was to have become affective 

on November'14, 1995. After hearinq two days of testimony, 

thig Court qranted a ten-day ~emporary Restraininq Order on 

Nove~r 13, 1995, which was extended for an additional ten 

dayg, and wag cot to oxpiro today, on DO~Gmber 13, 1995. 

Follovinq four additional days of testimony, the Court now 

i~suea a preli.inary 1njunction whi~h enjo1ns enforcement of 

the three majo~ portions of the Act: the ban on the use of the 

Dilation and EXtraction (·CiX-) abo~10n procedure; the ban on 

the part~. ot post-viability abortions, an~ the viability 

testing re~1ra.ent. curing the ettect1ve period or this 

preliminary injunction, no part at House Bill 135 may be 

enrorced, as there 1s no part Whicb appears eo be either 

constitutional, or sevel"ab.le, from the remainder of the Act. 
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Th1. A~t creates two separaCe bans, and a separate 

requirement with re;ard to post-via=ility abortions. First, 

the ,"ct bans 1;ho I1se or the D1la~ion anl1 Extraction ("O&X") 

procedura2 in all abortions. inoludinq those performed balora 

viability. C.R.C. S2919.15(B). Physicians who are 

criminally prosecuted or sued civilly for violating thia ban 

may aBsere. as an a%tl~elve defense, that all otber 

available abortion procedures would pose a qreatQr rick to the 
:. 

health or ~e pregnan~ woman. S 2919.1S(C}i 5 2307.!1(C). 

Second, the Act bans all post-viability abortions, .xcep~ 

Where necessary to prevent the pregnant woman's death, or to 

avoid a sAriou. risk o~ substantial and irreversiblo 

1mpairme~~_to a major bodily tunction. J S2919.l7(A). lor 

purp6,;es of. -the pOGt-via.bili~y ban only, ¥'y UnDorn child of: 

at least 24 weeks is presumed to be viable.- S 29l9.l7(C). 

Third, the Act alao imposes a viabili~y ~eatin9 requirement 

before an abortion may be performed after the 22nd-week of 

proqnancy. 5 2919.18. Unleoo a medical emersency exists. any 

physician intendlnq to perform a post-viability abortion must 

Z 'l'be DU Foeed~ i. de! i.n~ aa: 

~ ~.~ .. ~Lo. of • h~n p~~an~ by ~rpo'lly in •• rting & 
~1on 4e91ce into the .kuil of • tltV' to remave the brain. 
~11.C1aft and ~~&~i~ proe.du~.· da.. not lnol~d. either 
t~ .a~ioB cu~.t~.~. proeadyrl ot abortion or cbo Bu~ion 
UIli.rat1oll proo~ur. of Ulor1:1on. 

C ••• C. S 2919.1S(A). 
3 

Th. ~.c.~in&~lDa that a po.t-vi~11ity ~rtion 11 nee ••• &ry muat be 
.. d. 1ft good taith, &ad in the ... rei •• oC r.aaonable medical judgmaft~. C.a.c. S 2919.11(AI. 
4 

the g'lt.tional age i. eal~l.te4 tree the ftr,t day ot the l.e~ 
man,trual pa~1od of the prl9nant vcm&n. 5 2919.16(81. 

\' 
~ • 
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mee~ aevera1 requ1rBmen~s.S The Ac~ creates civil and 

criminal liability for violations of the D'X ban or tha po.e­

v1atl111ty ban, and crimina.l liability for violations ot the 

viability testin~ raquiremQn~,6 

Plaintiff Women's Kedical Professional Corporation 

C-WHPC·) operates clinics and provides aborticn services in 

Kontgomery, Hamilton, and Summit Counties (Doc. 11, !5). 

plaintiff Haskell. a doctor affiliated with Plaintiff WHPC, 

formerly performed abortions/after the 24th week, but no 

lonqar does ~o: ho uaAG the D~X proce~Yre for 4bortions d~rinq 

the 21st to 24th week of gestation (~, 16). On October 27, 

1995, P1aintiffa tl1ed t~ls suit for declaratory and 

injunctiv.e: ralief from Illl provisions of the Act, on their o'ol'ft 

be~a1f and on behal~ of their PQtient~. PlaintiffS a1~ege 

that this Act imposes an unduo burden on the rights of their 

patien~D to choose en abortion, and, r~er, tna~ the Act's 

~ ~he following reqQ1remen~. appLr to po.t-vl~ility abortionl: (1) ~hB 
phYllclan mu.~ certify ~na naCOOI ty of the ~ortioa in writing, (2) a 
lacend phylicLan mu.e eertlfy the neaeaatty of the ~rtion in writing, 
aftar r •• iewing the pa~lent'a madlcAl recor~a And taBt., (JI thB abor~1on 
muat be partormed ~ & ~ealth ca~. facility ~hlCh ha. acco.a to neonatal. 
larYiee. tor pr ... tu~. infAnt., (4) ~h. phyalci~ Duet chooee the abo#tlon 
.. thQd Which proyi4 •• th~ belt opportunity tor the tatul to lurvi •• , 
unl... 1~ ~14 PO" • alvnltio&n~ly gr •• tar rlak of d •• ~ft to the prBgn4nt 
vca&n, or & •• r1ou. r1.~ of lubatanclal and irreversible l~irmone to a 
ma,oc bodily fUDctioft, and (5) ••• cond phYlic1&D mutt be pr •• ant at ebe 
&bOrtiae ~ oare fOr the unborn hUD&n. O.A.C. S 291'.17(B)(1). Th ••• 
condltioaa Deed nat be complied with 1f the phYlic1an determin •• , Ln 900d 
laitA ADd La t~ .a.~ei •• of re'lon&bl. modical judgsent, that & medical 
... r~&e7 .. L.t. &ad pre.e~t. compliance, S 2'1,.11(~)(21. 
6 

V101ation of tho 9Lablllty te.tlnq requiza=Ant 1s • fourth de9~O • 
• 1ad~e~or. O.R.e. I 2;1;.16(8). Vlo1atlgn ot eL~her ~hu D~ ban O~ ~he 
POlt-91~ility ban 1 •• te~rth de9r .. folony. S 2919.15(DI. S 2919.1'(D). 
Po pa~l.n~ upon vtw:a one of tha.e p"oc"'ur •• 11 pertorm.c1 or &tt_pted to 
be oertor.ed it na~ crLaiftally 11Lble. S 2919.15(ZI, S 2919.17(1). She 
aay, however, ~. \lithia one yoaz ot the proc.aure or attampted p~ocedur. 
~cr cClllllpln.&tory, i'QQL~lv., IU\4 oa_p1ary c1~gel,a. _11 al fol' eooto 
and attorney. £e ••• S 2301.51(B), I 2301.52(B). D.rl~ae1ge ola~e fo~ 
r.lle: may &l.o be br~9ht. S 2306.11(Dl(J)'(1). 

- 5 -

I 
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provisiona are unconstitutionally vaque and fail to give 

physicians fair varnin9 aa to what ~ctiona will 1n~~ c.1minal 

and civ1l liability. AccQrdinily, tbey saak to enjoin the Act 

aa a vi~I.tion ot »laintift. ' rights to p.iv~cy, liberty, and 

due process, as quaranteed by the Fourteenth Amendment to the 

united States constitution. 

I, JurisdictloD. Ripeness. Standing. preliminary Injunction 
st.a nd:l;:ei 

Betore addre8Binq the merits ot Plaintiffs' requeat for a 

prelimin~ injunction, thiD Co~rt must addreao three issues 

relating to its jurisdiction over this·action. First. bacauae 

thia caGG involves a challenge to the con&titutionali~y of a, 

state statute under the United States Constitution, tederal .. 
question jurisdiction 1s proper under 28 q.s.c. 5 1331. 

Second, even though Plaintiff Haskall has nat yet bagn 

prosecQtad ~or violating ~ha Ac~, this case is ripe for 

decision because a doctor facinQ criminal PQnalt:iQ8-~or 

perrorm~n9 abortions may sue for pre-enforcemen~ review of the 

relevant statute. Doe v. 2g1tOQ, 410 U.S. 179, 188 (1973). 

Xli lrd, Pla1ntit,t Haskell has the necessary standing to 

raiae both hi. own riqh~8 an4 the rights of his patients. 

Becaue. Plaintiff Haskell has asserted that he intendS to 

continuo porror.inq the D&Xprocedure atter this law ~akes 

effect, he is at direct risk ot prosecution, and has standin~ 

to soak pre-enrorcement review 0' thi. statute. ~, 410 U.s. 

at 188. Given the close relationship betveen Plaintiff 

Baske11 end his patients, and given the obstacles which 

f 
! 

~ 
1 
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prevent pregnant women frOin'challenging this statute, 

includinq a desire for privacy and the imminent mootness of 

their claims, he may also assert third-party standing and 

raise the rights of his patients. Sicgl~~9n v. Wulff, 428 

U.S. 106 (1976) (plurality opinion) (alle.ing t·.,o doctors to 

sue for declaratory and injunctive relief fr~ state statute 

taking away Medicaid funding for abortions), cited ~ 
, I 

approval in Planned Parenthood Ass'n v. Cincinnati, 822 F.2d 

1390, 1396 (6th Cir. 1987). It is also noteworthy that in 

Planned Parenthood y. Casey, 112 S.Ct. 2791 (1992), an action 

for declaratory and injunctive relief from a state statute 

restricting the right to abortion was brought by similar 

plaintif~~: abortion clinics and a doctor. Based on the 

foregoing a~thoritYI Plaintiff Haskell ha~:standing to bring 

this action, and to assert both his own rights an~ the rights 

of his patients. Although Defendants have argued that the 

Plaintiff must show that a particular ... oman will be impacted 

by the Act in order to have standing to raise her rights, this 

Court agrees with Plaintiff Haskell's argument that such a 

showiAq i& unnecessary. It is SUfficient that Plaintiff 

Haskell has alleged that he regularly has patients upon whom 

he performathe procedure, and that he will have such in the 

future. 7 

',7 In addition, this, Court note. that one .~ch patient, Jane J:)oe I'WDber 2, 
't •• tified in thl1 heLrinq after her abortion V&II perfOrlllQd by Or. Ha.ke1l 
on NovQmber 30, 1995--two vee~ ~ the Act wa. to have taken effect. 
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Plaintiff Haskell also has standing to challenge the 

"',provisions ot the Act t,{hich ban post-viability abortions, 

codified at O.R.C. S 2919.1', and the viability testing 

requirement in O.R.C. S 2919.1a. Defer.dants have argued that 

he lacka standing to chalhnge thesQ pro· .. isions, because he 

only performs the D&X procedure up through the 2~th week of 

pregnancy (Defendant's Ke:orandu= in opposition, Doc. Ill, 

p.27, 34). The ban on post-viability abortions, however, 

imposes a rebuttable presumption of viability at 24 weeks, 

O.R.C. S 2919.17(C), which will apply to Plaintiff Haskell. 
I 

If, in certain cases, he is unable to rebut the presumption of 

viability, the remaining proviSions relating to the ban on 

post-viapility abortions will also apply to him. In addition, 

Plaintiff Haskell will have to satisfy th~:viability testing 

requirement for any patients he treats who are in or beyond 

their twenty-second week of pregnancy. Therefore, Plaintiff 

Haskell also has standing to challenge these provisions of 

House Bill 135. 

Plaintiff WMPC sues on behalf of its physicians who are 

employed at it. various affiliated locations, and on behalf of 

woaan vbo receive medical services, including abortions, at 

the.e i~tlona. This Court does not now reach the issue of 

whether Plaintiff "~C has standing to bring this action, due 
. 8 

to an inadequately developed factual record. This issue need 

8 Fer &zampl., although Plaintiff ~c ha ••••• :teO that it haa .tandinq 
becau .. it will incur civil liability undur the Act, this COurt deel net 
now have fact. sufficient to conclude that Plaintiff .~ may be civilly 
liable. 

- s -
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not be reached at this time, because Plaintiff Haskell's 

standing is sufficient to allow thig action to go forward. 

Accordingly, the remainder of thic opinion will use 

-Plaintiff- in the singular, in reference to Plaintiff 

Haskell. This Court no~ turns to the ~erits of Plaintiff's 

Motion for a Preliminary Injunction. 

When considering whether a preli~inari injunction is 

proper,thia Court must consider four factors: (1) the 

substantial likelihood of the Plaintiff's success on the 

merits; (2) whether the injunction will save the Plaintiff's 

patients from irreparable injury; (3) whether the injunction 

would harm others;9 and (4) whether the public interest would 

be serve~ .. by issuance of the injunction. International 

Longshoremen's Ass'n v. Norfolk Southern Corp., 927 F.2d 900, 

903 (6th Cir. 1991), cert. denied, 112 S.Ct. 63 (citinq In re 

OeLorean Motor Co., 755 F.2d 1223, 1228 (6th Cir. 1985». 

This Court need not conclude that all four factors support its 

decision. Chrysler Corp. v. Franklin Mint Corp., 1994 U.S. 

App. LEXIS 18389, at *4 (6th cir. 199~). Rather than.being 

-rigid and unbending requirements· that must be satisfied, 

the •• factor. are intended to guide this Court's diseretion in 

balancinq the equities. In re Eagle-Picher Industries~ tnc., 

963 F.2d 855, 859 (6th eire 1992). For example, the degree of 

likelihood of success which is required to issue a preliminary 

9 Thi. third prong ia allo construed a. a '~lancinq of ~iti •• ·; to wit, 
whether the harm which would be luffered by the Plaintiff if the 
injunction vere not qranted, outvei9ha the harm which would be .uttered by 
the Defendant if the injunction were to bQ granted. 

- 9 -
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injunction may vary according to the strength of the other 

factors. In re peLgr~an Motor Co., 755 F.2d at 1229. This 

Court must make specific findings as to each of these factors, 

unless fewQr are dispositive of the issue. International 

Longshoreman's Ass'n, 927 F.2d at 903. 

II. Plaintiff's Substantial Likelihood or Success on the 
Merits 

Plaintiff has asserted a nu:ber of ar~ents attacking 

the constitutionality ot the D&X ban, the post-viability ban, 

and the viability testing require~ent. Many of these 

arguments can be divided into two categories: first, those 

that assert that the Act either imposes an undue burden on a 

·woman's r;9ht to an abortion, or jeoparcHzes the pregnant 

woman's health, and is thus unconstitutio~al under Casey; 

second, those that assert that the Act is unconstitutionally 

vague. Before addressing these arguments, this Court will 

briefly set forth the relevant law to be applied to each of 

these categories. This Court will then consider each of the 

three challenged statutory proviSions in turn. 

A. Standards for Challenging Abortion Regulations 

1. Th' SUbstantive Law 

In Planned Parenthood v. Casey, a plurality of the 

Supreme Court held that viability marks the point at which the 

Stato'. interest in protecting the potential life of the fetus 

outveighs the pregnant woman's liberty interest in having an 

~ ... --.. ~-- ~ •• ~~~ ..... ""'v ~I"I ,. ~"rlic",l detennination that her own 
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life or health is at risk. 112 S.Ct. at 2816-17, 2819-2821. 

Before viability, states may not enact regulations which have 

-the purpose or effect of placing a substantial obstacle in 

the path·ot a woman &eaking an abortion .... • 112 S.Ct. at 

2820. Such regulations constitute an R~ndue burden- on a 

pregnant woman's right to have an abortion, and are an 

unconstitutional violation of her liberty interest, as 

guaranteed by the Fourteenth Amcn~ent to the United States 

constitution. ~ at 2819. After viability, however, the 

state may regulate and proscribe abortions "except where it is 

necessary, in appropriate medical jud~ent, for the 

preservation of the life or health of the mother." ~ at 

2821. ~eretore, whereas regulations which affect pre-

viability ~bortions are subject to an undue burden analysis, 

regulations vhich apply only to post-viability abortions ar~ 

presumptively valid, unless they have an adverse impact on the 

life or health of the pregnant ,,·oman. 

It has been suggested that ·strict scrutiny" should be 

applied to the medical necessity exception to the ban on post-
. 10 

viability abortions, codifiea at O.R.C. S 2919.17(A)(1). In 

the opinion ot this Court, a strict scrutiny approach would be 

iaproper in thi. specific situation, because it miqht allow'a 

state, in aome circumstances, to proscribe a post-viability 

abortion ~ ybere sucb an abortion is necessary to preserve 

10 
~ite obviCNIly, luc::h a llvel of ICrIltiny cannot ~ applied to the ban 

it .. lf, for ~ inltrllcel UI that a atate may ban &bortion. after 
viaDillty, un1111. an abortion 11 ne<:ollary, in the appropriate medical 
ju~nt, to pre.erve t~ l1f. or health of the mother. 

- II -



·' 

':'~------' -- . -- - -.. . .. ------------- ... ~--

the life or health of the mother. For example, in a Situation 

~here the mother is tCrQinally ill, and is only expected to 

live for a maximum of six months follo~ing the post-viability 

abortion" " that saves her life, a state tlight attet:lpt to arq1Je 

that its interest in the fetus's lite ~as actually ~ 

compelling than the mother's co:nPQlling intQrest in her own 

lif., and that this interest should allo~ it to forbid an 

abortion in that circumstance. 

This would force courts to decide when, and under what 

circumstances, an unborn child's life becomes tlore important, 

and more vorthy of protection, than the life of its mother. In 

the opinion of this Court, this inquiry is beyond the rea1m of 

lega1 ju~isprudence, and must be left to the discretion of the . " 

individual~"involved. Neither the legisl~ture, nor the 

-',courts, has either the legal or the ;oral authority' to balance 

the interests and the lives involved, and to make this 

decision. 

Therefore, this Court holds that although a state may ban 

moat abortions subsequent to viability, it may not take away a 

pregnant woman'. right, as recognized in Casey, to have a 

po.t-Tl~11ity abortion which is necessary to preserve her 

lit_ or "'ltb. A atrict scrutiny analysis could have the 

effect ot narrowing this exception, and should not be applied. 

Instead, any regulation which impinges upon or narrows this 

exception, must be declared to be unconstitutional. 
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2. Standard for Reyieying Facial Chsllenges to Abortion 
Regulations 

There is some dispute as to the proper showing which 

Plaintiff must maxQ in order to succeed in bringing this 

facial challenge. 11 Before the Supre~e Court's decision in 

Casey, a plaintiff bringing a facial challenge to a statute 

imposing restrictions on abortion faced thQ difficult burden 

of establishing -that no set of circ~s~ances exists under 

which the Act would bQ valid.- United States v, Salerno, 481 

U.S. 739, 745 (1987), !Q1lowpd ~ Rust V, SYllivan, SOO U.S. 

173, 183 (1991) (applying Salerno to facial challenge to 

regulations prohibiting facilities which receive federal funds 

from counseling, referring, or advocating abortion as a method 

of family .planning) i Ohio v, Mron Center for Reproductive 

Health, 497··U.S. 502, 514 (1990) (applying' Salerno to facial 

challenge to judicial bypass procedure for minors seeking 

abortions); cited in Webster y. Reproductive Health Services, 

492 U.S. 490, 524 (O'Connor, J., concurring) (applying Salerno 

to facial challenge to state la .... prohibiting use of public 

11 The difference betvwen challenqinq a Qtatute "on ita face,- .s in thi. 
ca.e, or 1n challeoging it "a. applied,- wa. recently explained by Juaeice 
Scalla, 

at&~u~ •• are ordinArily challenged "al applied"--that 18, 
~ plaiDe1ff contend. that application ot the .tatuee in ehe 
~icu1ar.contazt 1n which he haa acted, or 1n which be 
~. to act, ..auld be uncona'!;itutional. 'the practical 
eftect of hold1D9 a statute unconatitution4l "aa applied- ia 
to pre .. nt ita future application in a aimil&r context, but 
~ to reader it utterly inoperative. To 4chieve tho lattor 
r.sult, the plaintitf auat .ucceed in challenging the .tatute 
·on ie. tace.-

~& v. CUAm Sqci.ty of op.t.trician. , 9yntSo109i,ts, 113 s.~. 633 (1992) 
(Scalia, J., di ... ntinq fro. denial at ~). In the instant cas., 
Plaiatiff S. ... ltell .-It, to have en. ent.lrety of Houae s111 135 decla.red 
unconstitutional, and not only a. it applies to his ~rticu1ar aituaeion. 
Thu., he is bringing a tacial challenge to the statute. 
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facilitie8 to perform abortions except ~here necessary to save 

the mother's life). In casey, ho~ever, the plurality employed 

a more relaxed standard in striking do*~ the PQnnsylvania 

spousal notification provision: the law was held to be invalid 

because -in a large fraction of the cases in which [it] is 

relevant, it will operate as & substantial obstacle to a 

woman's choice to undergo an abortion.- 112 S.Ct. at 2830. 

Moreover, when examining the lnfor-=ed consent provision, the 

plurality specifically examined the record, and the facts 
I 

contained therein, .hich related to the application of the 

challenged provision to specific persons and in specific 

circUllistances. .I!L. at 2825-31. This appeared to Signal a new 

approach.~o evaluating facial challenges to pre-viability 

abortion requlat~ons. 

Since Casey, a split has developed ~ong the Circuits as 

to whether the Casey approach has replaced the Salerno 

standard. The Third and Eighth Circuits, joined by district 

"courts in the Seventh (Indiana) and Tenth Circuits (utah), 

have concluded that Casey did replace Salerno. Planned 

Parenthood. SiOUX Falls Clinic y. Millet, 63 F.3d 1452, 1458 

(8th eir. 1995) (·~e choose to tollow ~hat the Supreme Court 

actually did '0' and apply the undue Durden test"); Casey v. 
Planned parenthood, 14 F.3d 848, 863 n.21 (3rd cir. 1994) 

(-the Court ha ••.• set a new standard for facial challenges to 

pre-viability abortion laws-); A Woman's Choice-East Side 

Homen's Clinic v. NeVJj!an, cause No. IP 95-1U8-C H/G, at 19-20 

(S.D. Ind. 1995) (memorandum opinion on motion for preliminary 

- 14 -
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injunction) (-this court believes that Casey effectively 

dbplaced Salerno's application to abortion lavs·)i Y.t.sh 

Women's Clinic v. Leayitt, ~44 F. Supp. 1482, 1489 (D. Utah 

1994) (Wto bring a facial challenge in good faith, one must 

reasonably believG that the statute is incapable of being 

applied constitutionally in a large fraction of the cases in 

\which it ia relevant."). The Fifth Cireuit has dIsagreed, and 

continues to apply the Sal~rn9 standard .hQn evaluating 

restrictions on abortion. B~rn~s v. Mcore, S70 F.2d 12, 14 

n.2 (5th Cir. 1992) (A',.,e do not interpret C?sey as having 

overruled, ~ silentio, aongstanding Supre~e court precedent 

governing challenges to the tacial constitutionality of 

statutes W). 

The Suprema Court, itself, appears to::be split on this 

issue. Compare Fargo Women' Health Qrq. v, Schafer, 113 S.Ct. 

1668 (1993) (O'Connor, concurring vith denial of application 

for stay and injunction) (stating that the Casey approach 

should be folloved by lower courts), ~ Ada y. Guam Society 

of Obstetricians and Gynecologists, 113 S,ct. 633 (1992) 

(Scalia, dissenting from denial of petition for vrit of 

certiorari) (stating that Court did not change the S~lerno 

standard In Casgy). 

Not surpriaingly, vhereas Plaintiff has urged this Court 

to adopt the Casey approach, Defendants have vigorously argued 

that the Salerno standard should be employed. Because the 

sixth Circuit is silent on the issue of whether Salerno should 
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apply to pre-viability abortion regulations, it is a matter of 

~ir8t impresaion in this Circuit. 

This Court concludes that for pu.-poses of evaluating the 

ban on the D'X procedure, which 1~ used in the weeks preceding 

viability, thia court will follow the approach actually 

undertaken in casey, and employed by courts in the Third, 

Seventh, Eighth, and Tenth Circuits, and ask whether, "in a 

large ~raction of the cases in vhich (the ban] is relevant, it 

will operate as a substantial obstacle to a voman's choice to 
I 

undergo an abortion.- This court ~akes this decision for two 

reasons. First, because Casey did not require that every 

married woman be subject to physical abuse in striking down 

the spousa.l noti~icatlon requirel:lent, the plaintiffs in that 

case did no~ have to show that Wno set of ~ircumstances exist 

under which the law would be invalid- in order to successfully 

challenge it. Second, it se~s that it would be impossible, 

as a practical matter, to evaluate whether a regUlation will 

create an undue burden on the right to an abortion, without 

examining specific facts in the record, and evaluating the 

likely impact that a regulation will have on the specific 

group of women who arQ affected by it. For these reasons, 

thia court declines to apply Salerno to the challenged pre­

viability regulations in this case. 

Although this Court has concluded that it will not apply 

Salerno to the pre-viability regulations 1n House Bill 135, 

the issue of whether Salerno should apply to the post­

viability regulations in House Bill 135 1s a separate issue, 

- 16 -
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unconstitutionally threaten the life or health of even a few 

pregnant women. The Court, so holds for three reasons. First, 

the cases which have applied Salerno have not involved laws 

which threaten to inflict, unconstitutionally, such 'severe and 
13 irreparable harm. Second, because the Supr~e Court 

signalled in Casey that an unconstitutional infringement of 

the liberty interests of &ome, but not all, pre;nant wo~en, ~s 

SUfficient to justify application of a les~ar standard wbere a 

pre-viability abortion is concerned, there is no reason why 

the Court would not sil:li'larly apply a lesser standard where a 

law threatens to deprive some, but not all, preqnant women of 

their greater constitutional interest in their own life and 

health. .F.lnally, and most i:portantly, it would be 

unconscionable to hold that a pregnant wo~n--or her estate-­

may not challenge a post-viability regulation until after she 

is unconstitutionally deprived of her life or health. 

Therefore, this Court will allow Plaintiff to facially 

challenqethla post-viability ban, even though he has not 

shown that -no set 0: circumstances" exists under which the 

ban would be valid. 

13 Ie ~. ~ COurt applied SI1.roo ~o a tacial chall.nq. to r~lation. 
whi~ ~~ the ability ot raciliti •• receivinq Titl. % funding to 
~lf ..u "t.rrah, or advocat., IDonion. 500 O.S ... ~ 183. In 
Akron Ct»t.r for J'PI><uC:iy. HeAlth, plaintiff. Dro~;ht a faeial 
ehall.nge to a par.ntal notiflcatioQ .tatut.; in con.id.rinq the judicial 
bypa •• procedur., the CO~rt applied SAlerDo, r.jectinq ~nt_ ~hat the 
procedur.'. tiat r~ir~nt. miqht be con.trued I.. "Du.lo, •• day.· . 
inat.~ of "cal.nder ~y.,' an4 c.aeQniDq that the .tat~t •• hould not be 
invaU.dated "ba.ed OA a wor.t-cA_ &n&ly.i. th.&t _y nev.r oc~r.· 502 
0.5. at 514. Pinally, in WeC.t.t, Ju.tic. o'connor .tated that Salerno 
.hould .pply to • Mi'l¢~ri provi.ion that prohibited the u •• ot ~llc 
t.aciliti •• to pertora abortion. not n.ecellll&ry to ... ve the life ot the 
.other. 490 O.S. at 523. 

- 18 -
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For purpoGCS of evaluating the ban on post-viability 

abortions, therefore, this Court lroust like .. ise consider 

whether it is bound to apply the core restrictive Salerno 

standard ,.12 

Whether the SS\l-:;-no st.andard for racial challenges should 

apply to post-viability requlations appears to be an issue of 

first impression before this, or any, Court. Casey is not 
I 

dispositive, because the approach in that case is specifically 

designed to evaluate whether a law restricting access to ~ 

viability abortions would il:1pose an Aundue burden" on a large 

fraction of the relevant population; it- does not evaluate 

whether a law restricting access to ~Qst-viability abortions 

is invalid simply because it may jeopardize the life or health 

of a few (o~ many) pregnant women .. ho need such an abortion. 

Indeed, none of the cases cited above which !ollqwed the new 

Casey approach involved restrictions on post-viability 

abortions. Thus, this appears to be an issue of first 

impression in this, or any, Court. 

After careful consideration of the interests involved, 

"thi. Court concludes that the SalerDS2 requirement that the 

plaintiff auat ahov that ftno set of circumstances exists under 

which the law would be valid,· should ~ apply to facial 

challenges to poat-viability abortion regulations which may 

12 Detendant. have arqued. for .xample, that the testimony given by Jane 
Doe !I~r one and Jane eo. H~r TwQ--both of ..,hom would have Deen 
advers.ly atf.cted by this ~n on post-viability Lbortions--should be 
diaregarded by thia COurt, beC&u •• S,lernQ requir •• that the lav be 
unconatitutional 1n All of its applications, rather th~ in a tev or many 
situation.. BeeauS. this is a facial ehallenqe, Detendants argue, euch 
teatLDony as to how the law may affect epecltic individuals ia irrelevant. 

L 
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B, Standard tor vagueness Challenges 

In addition to arguing' that this Act is unconstitutional 

under Casey, Plaintiff argues that the Act is 

unconstitutionally vague. When dete~ining Yhether a statute 

".or regulation is cufficiently vague 1i0 as to violate due 

process, there are Geveral relevant considerations. A statute 

or regulation may ~ vague it it fails to give fair Yarning as 

to what conduct is prohibited. G~ayned v. City of Rockford, 

408 U.S. 104, 108 (1972) ("ye insist that lays' give the person 
I 

of ordinary i~telligence a reasonable opportunity to know what 

is prohibited, so that he may act accordingly·), cited in 

fleming y. United states pept. of Agriculture, 713 F.2d 179, 

184 (6th Cir. 1983). A statute or regulation may also be 
.' .. 

vague if it.is SUbject to arbitrary and di~criminatory - ;. 

enforcement, due to a failure to provide explicit standards 

for those who apply the lay. ~ Finally, the lack of a ~ 

~ requirement in a statute which imposes criminal liability 

may indicate that the ~tatute ia unconstitutionally vague. 

Colaytti y. Tranklin, 439 U.S. 379, 395 (1979) ("Because of 

the absence ot a'scienter require:ent in the prOVision 

directinq the phyaician to determine Yhether the fetus is or 

may be viabl., the statute is little more than 'a trap for 

those who act in good faith •• "). 

A vague law is especially proble~tic in tyO situations. 

Firat, ita potential to cause citizens to "'steer far wider of 

the unlawful zone' ... than it the boundaries ot the forbidden 

area. wera clearly marked,· ~ (quoting Baggett v. Bullitt, 

- 19 -
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377 U.S. 360, 372 (1964», is of particular" concern where the 

exercise of constitutionally protected rights may be inhibited 

or ·chilled. ·Colautti ya franklin, 439 U.S. 379, 391 (1979) 

(applying to the right to an abortion); BaggQtt, 377 U.S. at 

372 (applying to First A=endment rights). Second, a vague law 

which provides for cri=inal penalties is tro~ling because of 

the severe consequences Which may result fro: violating the 
I 

law. Hotfman Estates v, The r11psige, Hoff Ban Estates. Inc., 

455 U.S. 489, 498-99 (1982). When determining whether a law 

is void for vagueness, this Court must examine the challenged 

law in light of all of the abovQ considerations. 

This .. court now turns to Plaintif!' s arquments challenging 

the constit~tionality of the D&X ban, the post-viability ban, 

and the viability testing requirement, for purposes of gauging 

whether the likelihood of Plaintiff's success on the merits of 

these arguments is substantial. 

Co Ban on Use of the D&X Procedure 

1. Vaqu.nt •• or the Definition or Q&X 

~ Bill 135 bans the performance or attempted 

pertoraAnce ot any abcrtion, pre-viability or post-viability, 

by use of the Dilation and Extraction (·O&X") procedure, Which 

is defined as follows: 

(TJhe termination of a human pregnancy by purposely 
inserting a suction device into the skull of a fetus 
to re~ove the brain. 'Dilation and extraction 
nroc~dure' does not include either the ~uction 
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curettage procedure of abortion or the suction 
aspiration procedure of abortion. 

PRGE.013 

O.R.C. S2919.15(A). Plaintiff argues that this definition is 

unconstitutionally vague, because it does not adequately 

distinguish the D&X procedure from a different procedure known 

as the Dilation and Evacuation (aD&Ea) procedure. Plaintiff 

further argues that this vagueness .. ill chill physicians fro: 

performing abortion~ by use of the DH :;.ethcx!, .;hich is the 

most common method uscd in the early ~c cid-second trimester . 

Defendants dispute this, arguing that the definition does not 
I 

include or describe the D&E procedure, and so is not vague; 

further, Defendants argue that the D&E procedure is included 

in the definition of suction curettage, and so is excepted 

from the ban. 

In order to address this vagueness ar~ent, it is 

necessary to define and describe the various methods of 

abortion, based on the testimony in this case. When the 

procedures are described in detail, it becomes apparent that 

the statutory definition of the Dilation and Extraction 

procedure could be construed to include the more widespread 

Dilation and EVacuation ("0&£-) procedure. It also becomes 

apparent that the D&E method is ~ included in any definition 

of .uctlOA curettage: although a DiE prQCedure does include 

suction curettage, it also includes additional steps, such as 

dismemberment, and additional instruments, such as forceps. 

Furthermore, suction curettage is a first-trimester procedure, 

whereas O&E is a second-trimester procedure. Accordinqly, 

- 21 -
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Plaint1ff has c1e:nonstrated a substantial likelihood of SUccess 

of shoving that the definition of a D&Xprocedure is 

unconstitutionally vague . 

a. suction curettage/aspiration 

Suction curettage and suction aspiration (also knovn as 

vacuum aspiration) are common :ethods of first-trimester 

abortions, and the ter.:ls I are .used interChangeably (Tr., 12/6, 

at 13, 115).14 In a suction curettage procedure, the doctor 

mechanically dilates the opening to the uterus by the use of 

metal rods, inserts a vacuum apparatus· into the uterus, and 

ramoves the products of conception by the use of negative 

suction (Tr., 12/5, at 33). There is no need to dilate the 

patient's c~rvix in the days before the procedure is performed 

(~). Suction curettage/aspiration can sometimes be 

performed up to the 15th .eek Qf pregnancy, but is typically a 

first-trimester procedure (~). Approxi:nately ninety-five 

percent of the abortions .hich are performed in this country 

are performed during the first fifteen .eeks of pregnancylS 

(Tr., 12/6, at 13). 

14 The tr~.crlpt. of the hearing te8t~ny are, for the most part, 
paqinated -.p&rat.1~ for each day of t.st~ny. Therefore, vhen referring 
to tr~ri~ te.tmony throughout this opinion, thie Court vill in~ieate 
the Gate of the tranecript, al voll as the pa98 on which the specific 
reference .. y be found. 

15 lhe teatimony lndicate8 that lome VQQOn who 8~k abortion. in their 
.econd trime.ter are victim. of rape or inca.t, and ~y have been 
paychological1y unable to fac. their preqnancie. at an earlier time (Tr., 
11/8, at 27). Other WODen vho .~k abortion. in the.econd trimester do 
so becauae it i. only then that they discover that their fetus ha. 
d4vwloped .. vere anom.lla8, i .•. , physical defects that eall into queetion 
the ability of the fatUI, once carried to tarm, to aurvive (Tr., 12/5, at 
103-08). 
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br pilation & tyacuatioo (D&E) 

In the second trimester, the fetus becomes too large to 

remove by use of suction curettage (Tr., 12/5, at 33-34). At 

that point, the moet co~on abortion method is a Dilation and 

Evacuation CD_E) procedure; indeed, it is the only procedure 

which can be used from the thirteenth to sixteenth weexs of 

pregnancy (Tr., 11/8, at 51). Inatead of using metal rods to 

dilate the cervix over a short period of time, the doctor 

inserts laminaria into the cervix during the one-to-two day 
I 

\.~eriod prior to the procedure, in order to slo'Jly dilate the 

cervix. Then, a suction curette with a larger diameter is 

placed through the cervix, and the doctor removes some, or 

all, o~ the fetal tissue. 

Frequ~~tly, ho ... ever, the torso and the head cannot be 

removed in this.manner (Tr., 12/5, at 35). The procedure 

typically results, therefore, in a dis=e;berment of the fetus, 

beginning with the extremities. This dismemberment is 

accomplished both by use of the suction curettage, and by the 

use of forceps (~). 

aemovinq the head of the fetus fr~ the uterus is 

typiQlly the lIO.t difficult part of the O&E procedure, in 

part ~auae the head is often too large to fit through the 

partially dilated cervix. It is important to remove the head 

as quicxly as possible, because fetal neurologic tissue can 

negatively affect the mother's ability to clot, and lead to 

greater bleeding (Tr., 12/6, at 32). Physicians have 
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developed different cethods of dccocpressing the head, in 

order to remove it. 

Dr. Anthony Levatino testified that when he performed D.Z 

abortions, he preferred to grasp the !etal head with a cla=p, 

crush it, and remove it in pieces alor.g ~i~~ the- skull 

contents (T~., 12/7, at 190). Because he deco~pressed the 

skull by crushing it, he found it unnecessary to decompress 

the skull by purposely inserting a suction device into the 

skull and removing sOtle of its contents (lsL.. -at 192). 

Dr. Paula Hillard testified that ~hen the skull is too 

large to remove intact, she grasps the skull and suctions out 

ita contents with a cannula--which may enter the skull--in 

order to decompress it and facilitate its removal (Tr., 11/8, 
.' ." 

at 77). She has never performed the procedure utilized by Dr. 
:-

Haskell (~at 49). 

Or. Ooe Number.One testified that because the use of 

forceps can cause trauma to the mother's uterus, his 

preference is to collapse the head by the use of suction, 

prior to it_s removal. By !:laking a small incision at the base 

of the skull and inserting a suction device into the brain--

while the head 1. still within the uterus, and no longer 

attached to the body--he can collapse the head and easily 

removelt, without the use of forceps (Tr., 12/5, at 43). 

This method decreases injury to the cervix and uterus, and 

reduces operating room time, blood loss, and anesthesia time 

(~at 44). Dr. Doe describes his procedure as a D&E, and 
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performed from lS to la weeks. Although he does not alvays 

collapae the head in this fashion, Dr. DOQ N~er One 

testified that the t .... o proc,edures--DU: .... i th collapse, and OH: 

vithout eollapae--are on a continu~ (~ at 72). He has 

never performed the procedure utilized by Or. Ha&xell (~ at 

84) • 

Dr. Mary Campbell haa not performed sQcond-trimester 

abortions, but has read about and observed various second­

trimester methods, in preparation for setting'·'up a second­

trimester practice at her clinic. In describing the O&E 

procedure, she testiried'that the fetal skull is generally not 

intact following dismemberment of the body--the jav is often 

removed vith the neck--and -the edges of the fetal skull are 

\,sharp enou9.l). to lacerate the maternal uterine. (blood] 
~ :. 

vessels •.• • (Tr., 12/6, at 35). The goal is therefore to 

place the suction cannula into the skull in order to remove 

its contents and make it smaller, thereby alloving it to be 

removed intact, in order to minimize lacerations (~ at 33). 

In addition, removing the head intact is advantageous because 

it ensures that no pa'rta of the skull are left behind in the 

woman '. uterus C'~ at J 5) • 

Dr. Harlan Gile~, who perfo~s O.E abortions up to the 

tventieth week of pregnancy, testified that he had never seen 

an instance in vhich the fetal head vas too large to be 

removed vithout being crushed or so~ehov decocpressed, but he 

admitted that such an occurrence vas possible (Tr., 11/13, at 

269-70; 'IT. ,12/8, at 41). 

- 2S -
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The D.E procedure appears to be preferable to other 

available procedures before the t ... entieth .. -eek; at thirteen to 

sixteen ... eeks, it is the only available procedure. The main 

alternative to a D.E procedure atter sixteen ... eaks is an 

induction or instillation method, ... hich involves either the 

injection of saline, urea, or prostaglandins into the amnio~ic 

cavity, or, the insertion ot vaginal pro~taqlan~in 

suppositories. Thea. procedure. result in labor, and are 

further described bele.... The D&E procedure appears to be less 
I 

painful ~or the mother than induction procedures, because it 

does not require labor, and because the cervix is dilated 

slowly with laminaria rather than being dilated more 

forcefully by uterine contractions. In addition, the D&E 
. -

procedure t~kes less time, generally bet ... e~n ten and twenty 

minutes, as opposed to twelve to thirty-six hours. Because 

the uterus is not under pressure over a long period of time, 

there is less of a risk of forcing fluids or fetal proteins 

into the maternal circulation (Tr., 12/6, at 31). Finally, 

there is a r~duced risk of retained products of conception, 

infection, haaorrhage, and cervical injury (~ at 39). 

AltboQgh the D.E procedure appears to have a lower rate 

of coaplication. than other methods of abortion in the early 

to mid-second trimester, it can be equally risky at later 

periods, when the fetus is larger. One serious complication 

of later D.Es is caused by the use of forceps, ... hich results 

in utorine and cervical injuries, and increased blood loss 

(Tr., 12/5, at 41). 

- .,.,; -
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c, Dilation and Extraction (DGX) 

In this SQction, the court ~ill describe Dr. Haskell's 

specific method ot abortion, Yhich has been described by 

various parties as either an Rintact D&!," a Abrain suction 

procedure,· or a ADilation and ExtractionR procedure, It is 

typically used late in the second trimester, from t~enty to 

twenty-four weeks. 

Plaintiff Haskell described his procedure in a paper 

presented at the National Abortion Federation"'Conference in 

1992 (Defenda~t's Exhibit A). The tollowing description is 

taken from that paper. 

on the first and second days of the procedure, Dr. 

Haskell inserts dilators into the patient's cervix. On the 

third day, .~he dilators are rQ~oved and t~~ patient I S 

membranes 'are ruptured,16 Then, with the guidance of 

Ultrasound, Haskell inserts forceps into the uterus, grasps a 

lower extremity, and pulls it into the vagina. with his 

finqers, Haskell then delivers the other lo~er extremity, the 

torso, shoulders, and the upper extre~ities. The skull, which 

is too biq to be delivered, lodges in the internal cervical 

08. 17 Haskell U8es his fingers to push the anterior cervical 

16 Def-S&nt. pointed Oll.t that, in the videotape io whieh Dr. a •• kel1 
~tl'.te. tba proc:edll.re (Pefend.ant'e lJ<hibit R.),. the patient' • 
..abrane. had ruptured (her • ... at.r had broken") prior to the proced~re, on 
the .. ry flret day. Altholl.9h thi. fact ai9ht be relev&nt if thi. vere a 
medical salpractice action brou9ht by that p&rticular patient, it i. not 
relev.nt to the issue of whether the D~ procedure ia 9anarally eat- for 
the BOther'. health. 

17 Although Dr. Baskall doee not .tate in hi. p&p8r that h_ cuts the 
umDilical cord prior to p8netratLn9 the baee of the ekull with .ei •• or., 

·.he ~ •• ~iticad that he routinelv eute the cord, &nd he did .0 on the 

.lr. 
~ . 
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lip out ot the vay, then presses a pair of scissors against 

the baa. of the fetal skull. He then forces the scissors into 

the base of the skull, spreadQ them to enlarge the opening, 

'.,~emoves the scissors, inserts a suction catheter; and 

evacuates the skull contents. with the head decompressed, he 

then removes the fetus co~pletely fro~ the patient. 

The primary dictinction botvQQn this O&X pr~cedure and 

the D&E procedure praviously deccribed appears to be that, 

whereas the D&E procedure results in dis~e~bei=ent and piece-
I 

by-piece removal of the fetus fro~ the uterus--and. possibly, 

in removal of portions of the skull contents by the use of 

suction after the skull is crushed with forceps or otherwise 

invaded, and before the head is placed next to the opening to 

the uterus-;the D&X procedure results in a; fetus which is 

removed basically intact except tor portions ot the skull 

contents, which are suctioned out after the head is placed 

next to the opening to the uterus (and after the rest of the 

fetus is removed from the uterus), and before the fetus is 

fully removed from the mother's body.18 The hallmark of the 

D&X procedur., therefore, is that the fetus is removed intact, 

rather than being dis~embered prior to removal, as is done in 

a,D,g procedure. In both procedures, the head usually must be 

minute. for the fetu. to die, tollowinq the euttinq of the umbilical cord, , 
and that, on the vldectap8, Haakell vaitR4 only thirty .econd. from the 
time he cut the cord to the time he in~rted the .cia.or., this Court aleo 
not •• that the fetus in the videatape appeared to be dead at the beginning 
of tha procedure. 

18 If the alNll could not be decOIIIpreued by aUC'tioninq out part of the 
c:ontenta, and yet vaa too big to pa .. through thG cervi.z, U: apparently 
wollld hav. to be crushed in order to remove it. 

- 28 -
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decompressed, either by c~shing the sk~ll, o~ by invading the 

skull and 6uctioning out its contents. In ~~e O&X procedure, 

the auctioning is purposeful; in a Oat procedure, the suction 

may.eith.a,r be purposeful, or, given the inabili~l to clearly 

see the.'·fatus, even .. ith ultrasound, and the consequent 

difficulty of kno .. ing .. hether the surgical instru=ent is in, 

or simply near, the akuil, it may be accidental. 

The testimony indicates that the O&X procedure may be 

. .. 19 considered to be a variant of the D&E techn~que. Indeed, 

doctors who use the procedure may not kno.. which procedure 

they .. ill perform until they encounter particular surgical 

variables and circumstances after they begin the procedure to 

terminate the pregnancy.20 The doctor may intend to do a D.X 

in cases .. here the patient has requested an intact fetus for 

19 The te.t1aony indicate. that each physician' •• ~r9ical procedure. may 
diff.r frOD lLailar proced~r •• ~aed by other phyaici&n8 (Tr., 12/6, at 
103). Indeed, phYlician. experiment with and develop their own v~i.nt. 
of .urqical t.chn1~." and then u.e them, even if thoe. variant. are not 
specifically approved 1n a pe.r revi.v jo~rnal (~ at 104). 

In thil ca .. , Dr. John Doe Number On. te.tifled that he developed a 
procedure which 1, lLailar to Ha.kell'. flU proced~r. for ~.e in hi' DU 
procedure, at f1ft .. n to ei,.ht_n _u: aft.r tla ertr8:llliti., of the 
f.tu, ar. dilm-mbered Ln4 rGmOved, h. cOllapa •• the head ~y making an 
incilion and then u.1ng .~ct1on to d.campre •• the skull, inst.ad of 
crushing it with forcep" .0 that he can r~ve the .kull intact (Tr., 
12/5, .~ 42-44)" Dr. ~ohn Doe H~r Two, ~ho ~a •• Halkell', D.x 
proc~%. 1a .ituation. ~h.r. &n intact f.t~. 1. requeated, or if the 
fltu. La ~h (feet firat), testified that he con.iders the D&X 
pr~ to be • .edification of the D .. proced~e (Tr., 12/6, at 47-48). 

20 Dr. Doe ~r Two t •• tified, for .xa=ple, that he ~iea the D&X 
proceduz. LA the lpeciflc cir~tAnC' when thl fetu. i. "double footling 
br .. ch- and caae. out f.at tir.t, r •• ultinq 1n a trapped head. At that 
poin~, h. ha. "no roo. to work" becau •• the head i. trapped in the lower 
uterine .egment, and muat try to fini.h the ·proc:ed~r. •• quickly" 
po.libl. to lower the riska to the mother. In that circ~etanc., the D&X 
procedurs i. the .af •• t and faatelt ~thod. If he ~Qr. prohibited from 
.uctioninq o~t the .~ll content. to dec~~r.a. the heac, he would have to 
die ~r the head fro- tha body, pulh the detached head back up into the 
~t.ru., cru.h the .kull with the appropriate in.tr~nt., and then remove ,., '''7 .ta .,~, 

I 
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purposes of qenetic testing, or, perhaps, ~here a patient has 

a history ot Cesaroan sections and a uterine sear, and thus is 

more vulnerable to uterine injury (Tr., 12/', at 89). 

Based on the tasti~ony of various physicians, this Court 

further finds that in both the D'E and the D&X procedures, a 

suction device may be purposely inserted into the skull in 

order to remove the skull contentG, to acco~plish. the qoal of 

\~ecompressinq the fetal head, thereby fa.cilitating its removal 

from the woman's body. Because the statutory'definition of 

the prohibited -Dilation and Extraction ProcedureS thereby 

appears to encompass the purportedly allo.·able D&E procedure 

as well, Plaintiff has demonstrated a substantial likelihood 

of succes.s. of showing that this definition is 

unconstitutionally vague, as it does not p;-ovide physicians 

with ·fair warninq as to what conduct is permitted, and as to 

what conduct will expose them to criminal and civil 

liability. 21 

2. Constitutionality of Banning the Specific Abortion 
Procedure at Issue 

Aa far •• this Court is aware, only one case has 

considered the propriety of a ban on a specific abortion 

proced~e. In Planned Parepthood of Missouri v. panforth, 428 

U.S. 5~ (1976), the Supreme Court struck down a ban on the 

21 In addition. thia Cou~ not •• that Rou •• Bill l35 ban. not only the 
perforaanc. of D&X abortion., but aho the \ttmptt<1 perfo~nc:. of D&X 
abortion.. Oiven thi. Cou~·. findinq that the D&% procedure i. on a 
continu~ with the Ok! p'Q~.cure, thi. phraae add. confusion a8 to when a 
doctor, who i_ perfoning .. D&IC .abortion, ottGPt' to perform .. O&X, and 
thu. incur. cr~inal and civil liability. 
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second-trimester abortion ~ethod of saline acniocQntisis. The 

court reasoned that, because the method was co~only used and 

was sater than other available methods, it failed to serve the 

stated p~rpose of protecting maternal health. The Court 

concluded that, given that there were no safe, available 

alternativQG.to the banned method, the ban was Ran 

unreasonable or arbitrary regulation desiqr.ed to inhibit, and 

having the effect of inhibiting, the vast majorityR of second 

trimester abortions. Accordingly the ban was:held to be 
I 

unconstitutional. ~ at 75-79. 

The reasoning in Danforth suggests that a state may act 

to prohibit a method of abortion, if there are safe and 

available alternatives. This reading comports with Casey, 

which dictates that it a ban on a specific. method were to 

place a substantial obstacle in the path of a .oman seeking a 

pre-viability abortion--tor example, it there were no safe and 

available alternative method of abortion--the ban would be an 

undue burden and therefore unconstitutional. The issue before 

this court, therefore, 1s whether, in Ohio, there are safe and 

available alternatives to the D&X procedure, which is 

typically performed curing the twentieth to twenty-fourth 

weeks of pregnansY, such that there would be no undue burden 

if the procedure were banned. 

a. PiE Procedure 

Due to the larger size of the fetus in the mid to late­

second trimester, when the fetus is not necessarily viable, 

- 31 -
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the D'E is no .lonqcr the procedure of choice to perform an 

abortion. 22 Therefore, in considering the safest ~ethod of 

abortion at .tni. stage of preqnancy, this Court will compare 

the D&X procedure--.h~ch is typically perfcrcQd !rom the 

twentieth to the twenty-fourth weeks ot pregnancy--to other 

available procedures. 

b. Instillation/Induction Procedure, 

The lIIain alternative to the D&X procedur·e, in the late 

second trimester, is the use of an induction method of 

abortion. Induction methods are also kno.~ as "instillation" 

methods. In one type or induction method, the physician 

injects ~~~e substance--typically saline, or a combination of 

a prosta9l~ndin and urea--into the amnioti~ cavity of the 

woman. In another type, the physician places prostaglandin 

suppositories into the patient's vagina. In both cases, the 

end result is labor: the substances cause the uterus to 

contract, resulting in the eventual expulsion of the fetus. 

This labor typically lasts between twelve and twenty-four 

hours (Tr., 12/6, at 25), but may last as long as thirty-six 

hour. (~ at 118). 

Tbe evidence suggests that induction methods were more 

·~requently used in the 1970s, when the D&E procedure was just 

22 Additional ob.taclo. to pgrforming a 0&1 after the tWQnty-aQcond week 
or pregnancy includel the pre.entation of the !etu., iu which the apine ia 
oriented toward the cervix, and the toughne •• of the fetal ti •• ue8, both 
or thea. factor. aake it more ditficult to di.momber the tetua (Tr., 11/8, 
at 177). 8ecau.e the operating ttm. i. thereby incre.aad, thi. can cause 
"'_ .... _ .. ", ~ 1 ..... __ '1'1'4 .~, ~A\ 

I 
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'~ing developed. Also, induction proced~es are core often 

used by les8 skilled physicians (~ at 22). Finally, they 

must be performed in a hospital Qnviro~ent, and so cannot be 

done on an outpatient basis. 

There appear to be two advantages ~hich induction methods 

have over the D_E procedure: they require less skill·to 

perform, and they do not involve the placement of any sharp 

instruments into theutQrus (~at 29). 

One obvious disadvan~age of the induction method is that 

it results in labor, with all of its potential complications. 

These may include: fear, lack of control, mild to severe 

abdominal pain, nausea, and diarrhea, and extreme discomfort, 

over a lengthy period of time. The substances used, 
'. .. 

especially saline, may result in mild side.effects--vomiting, 
;. 

diarrhea, and high fever--or in severe ~aternal complications. 

The fluids which are introduced may be forced into the 

maternal circulation, leading either to ~iotic fluid 

embolus, which is generally fatal, or to disseminated 

intravascular coaqulation (Ole), in which the clotting factors 

in the blood are used up, and bleeding cannot be stopped. 

Induction .. thad. can also thin out the lower uterus to the 

point that the fetus COllies through the uterine wall instead of 

through the vaqina (Tr., l2/6, at 25-26). In addition, 

induction lIIethod. ca.nnot be performed on women who have an 

active pelvic infection, or who are carrying dead fetuses (~ 

at 26), And probably should not be performed on women who had 

previously had CeSArean sections, given the possibility of 

- .,., -
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rupturing the uterine scar (IS. at 28). Finally, induction 

methods may be ineffective in cases yhere the fetus is lying 

with its head on one side and its feet on the other, because 

there is .. no pressure againat the CQrvix (!.a... at 27), and the 

fetua will not be expelled from the uterus. 

c. Hysterectopy/Hysterotomv 

Another alternative to the D&X is a hysterotomy, which is 

essentially a Cesarean section perfortled befoie term, although 
f 

it is potentially more dangerous because the uterus is thicker 

than it is at the end of term, and the 'incision causes more 

bleeding and may make future pregnancies more difficult. A 

more extreme alternative is a hysterectomy, which removes the 

uterus comp~etely. Both of these methods ~ntail the risks 

associated with major surgical procedures, and are rarely used 

today. 

d. PiX procedure 

BQfore di.cus,ing the apparent benefits and risks of the 

DiX procedur., it is necessary to address Defendant's 

ar~t. tbattbe procedure has no measurable benefits, for 

the reason that no peer review journal has published any 

studies measuring these benefits. The Court acknowledges that 

if there were a statistical atudy, published in a peer review 

journal, which demonstrated the benefits of the PiX procedure, 

this would make the asserted benefits more credible. 

Nevertheless, the lack of a study in a peer review journal 

- J4 -
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does not, ~ [acto, mean that there are no benefit~, or no 

risks. Indeed, in this situation, th~re are a nu:ber of 

factors which holp to explain tho lack of such a statistical 

study. 

Firat, the O'X procedure is rcl~ti""oly nc' .. --it apparently 

vas first described in 1992--and it vill take ti:e for other 

practitioners to begin usinq and evaluatlnq the procedure. 

Second, qiven the security concerns whiCh =~6t be considered 
.... 

by doctors who perform abortions, phy~icians ~ho use the D&X 

procedure may. be understandably reluctane to publicly 

acXnowledge that they use this procedure, and :ay be even more 

reluctant to participate in a study and publish the results. 

Finally, .. ~!1 vas testifiec1 to by Dr. I'\ary Cazlpbell, !undinq for 

stucUoc of ,abortion ;nethods was cut dl'l\~t l.ca 111' in the early 

'19BOo, end there h~ve been no large-scale abortion ~tudie~ 

since that time (Tr.,12/6, ilt 7., 76), Given the~e obstacles 

to performing and pUblishing s~atlstlcally valid studies on 

new abortion =ethod~, this Court is not persuaded that the 

absence of 0 etudy on O'X ~bortions in the medical literature 

aeana that the procedure hilS no benefit~.23 

Dr. ceorq. Galer, tne Ohio Section Chier of the American 

Coll.;e of Obst@trici~ns and Gynecoloqists, testified that he 

2' In addition, and for 11mllar raalonln ... thi. COurt i. unper.ua484 oy 
the o-t.nd.nt'. az9~nt that the D~ prQe.d~ro i. not w~thiD the aeeepted 
.-dieal .tandard.. Thi. 1 •• nev, eontrov.r.~&l proceQu.e. Aa Dr. Goler 
taltified, "X don't thir~ anouqh people know About it to rQally .ay it. 
~V1th1D U~ al:l:.ptw 1~U\dudl of prll:til:l. I think. al it got. to be 
batter known &Ad the r8.ult. [are) publi.n~, it v11l ~.' (T •• , 12/6, at 
133-34). ct •• n the creant dovelopment ot the D'X procedure. the fact ehat 
no publiCation hal concluaeQ, to date, that it t. vithin ~ocept&bl. 
Dedieal etandard.. i. not di.~.itiv" 

- JS -
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viewa Dr. Hacke11'u pro~edure aG an improvement over the 

tra~itional D'E proceQure, because it causes less tra~a to 

the maternal tissues (by av01~1nq the break up or bones. and 

the pOSSible laceration caused by their raw edges). less blood 

losa, and results in an intact fetus that can be ctudied for 

~enetio rca~ons (Tr., 12/6, at 126). Or. Hai~es Robinson, a 

patholoqist and geneticist, testified that it is sometimes 

desirable to obtain <:1n intact fetlls in oeder tc: 'In!·irm the 

presence or retal anomalies. and to predict the likely 

recurrence in future pregnancies (Tr .• 12/5. at 118). 
I 

Altho~9h an intaot fetuo can Oe obtained following an 

induction or instillation procedure--and such a method ~ight 

be prererable where the brain needs to be studied intact--the 
." .0 

use of various substances to induce laoor can cause autolysis. 

or the breaking doWn of tissue, which may make the fetal 

ti3s~e 1e3G ~Geful for such studies (Tr., 12/6, at 34). A 

further advantage over induction or ins~illation procedures is 

~ha~ the DiX procedure takes far less time--ten to twenty 

minutes--than the twelve to thirty-six hours in ~htch a woman 

must be in lllbor following an ind· .. cticn or instillation 

procedure. Z4 

Pl.1n~1ff H~8kell test1t1ed that, in approx1mately 1,000 

0'2 procedur •• performed after the t~o;>.nti~th ~e~k of 

~. Thi. COurt rejeeta Dofond&n~·. claia ~hat tho c.x procedure take. 
10n9.~' becau •• it r~ir •• ~h. in •• rtion of l~LnAZLa ono or two day. 
~'ore the proeed~.. Dr. DOe RuzDer TWo t •• titl.~ that th. in •• ~ion of 
la-inaria doe. ft~ impair tho woman'. ability to function in any way, nor 
doe. it cou •• aajor dl.eQwfort. although it mAy eau ••• ~ cr~ping. Tni. 
do.. not ccmpar. to tn, moro tr'~tlc experienc. ot going through labOr. 

- 36 -
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preqnancy. ~.o pa~ients had serious co~plications (Tr .• ll/a. 

a~ 149). In approxi:ately 1,000 D'X procedures performed 

after the tventieth ~eek of pregnancy, there were no serious 

complicat.iona (~ at 150-'1). Although this is 'anecdotal, 

not statistical. evidence. this court finds that it is both 

uncontradicted and plausibla. 

Dr. Levatino, who has performQd O'E but not O'X 

abortions, predicted that the D'X procedure would have greater 

compl ications than the induction ::Iethccs I l:;ec.iius~ then~ is C1n 

increased possibility or perroratlng the patient's uterus when 
I 

the abOrcion is performed in the late second trim~st~r (Tr .• 

12/7. at 198. 205). This testi=ony app.ar~. hO~QvQr, to have 

been based less on hie analy~i3 of the specific procedure then 

on blaestimate of the risks ot per!orcin91ate-term o&! 

""ll~ions, generally. As noted earlier. the DIlE procedure can 

be risky in,tha late-second tri~ester. because the fetus is 

larger and more difficult ~o dicme~er, and the uze of forceps 

in the uteru~ beco=e3 more danserous. The O&X procedure 

mitigates this risk ~y ~ellverin9 the recus lncacc--except tor 

a decompressIon of the head after it has been placed next to 

the opening to the utQrus--and thUG would not appear to bear 

an increaae4 riak of uterine perforation. AlthouSh forceps 

are atlll used, their use appears co te ~ini~ized. 

Dr. Giles tesci!iad thaC the procedure is not nev, hut is 

rather a resurrection of an obstatric mQthod di~carded in the 

1960., vhich vas u~od to deliver dead fetuses, and known as 

craniotomy (Tr., 12/8, at 18-23). His criticisms of ' the O-x 
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procedure on this ground are not persuasive. ril'st, ~he 

reason tor the abandonment or the craniotomy proceQure--vhich 

required the use or snarp ins~ruments, and caused uterine 

lacerations and perforationa--does not appear to be relavant 

to tha O'X procedura, yhieh reduces the risk of uterine 

lilceriltions (in coz:pari:lon to the DiE procedur.e) by delivering 

all but the head of th~ fetus intact, which is then 

Qecolllpresse4 by the use or scissors anQ suction. Second, 

unlike the situation in the 1960s, ultt'a!;ound "'C<'I" now be 

utiliZed to help to avoid injury yhan ~harp in~truments are 
I 

introduced'into the uterus. 

Fin~lly, in regard to the availability of the DiX 

procec1ure!.,1t ca.n be performed on an out~atient baSis, and. 

dop.s not re~ire hospitali%ation. ~lthouqh the procedure 

requiros throe separate vicits to ~e clinic, the insertion of 

laminaria on dQy~ one and tvo t~es leS5 than an hour (Tr., 

12/5, ~t 22), and the O'X procedure itself, which 1s performed 

on the third day, requires a total time of less than two hou~s 

(~). ~t loast thrQQ doctor~ in Ohio porfo~ some variation 

of tn. O'X procedure: Plaintiff Haskell (Tr., 11/8, at 109-

10); Dr. John Poe N~er One (Tr., 12/5, at ~J); and Dr. John 

DOe vu.ber TVa (Tr., 12/7, at 4'-48). 

e. eonolusicD 

Aftar viewing all of the evidence, and hearing all of the 

testimony, this court rindS that use of tne D&X procedure in 

the late second trimester appears to pose less of a risk to 

- 38 -
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~tern~l health th~n doc~ the D&E procedure, becau~e it i~ 

less invasive--that is, it does not require sharp instruments 

to be inserted into the uterus ~ith the same frequency or 

extent--and does not pose the same degree of ris~ of uterine 

and cervical laceration£, due to the reduced use of forecp~ in 

the ut~ruG, and due to the removnl of any need to crush the 

skull and remove it in piece., which can injure mat~rn41 

tissue. 

This Court' also finds that the D.X procedure appears to 

pose! less of a risk to maternal health than tho use of 

induction procedureG, which require the' voman to So through 

labor, pose additional risks resulting !row the injection or 

rluids into the mother, and cannot be used for every woman 

needinq an abortion. . .. .' 
Finally. 'the Court find£ that the O'X procedure appears 

to pose less of a risk to maternal health than either a 

hysterotomy or a hysterectomy. both or vhich are major. 

traumatic surqeries. 

,Because the D'X procedure appears to have the potential 

of beinq ~ s~f8r procedure than all other available abortion 

procadQr •• , this Co~t holds that the Plaintiff has 

demonatratad a SUbstantial liXelihoOd of success of showinq 

that the state i. not constitutionally permitted to ban the 

procedure. If thia ~bortion procedure, which appears to pose 

lea. of a risk to ~aternal health than any other alternative, 

were banned, and women vere forced ~o use riskier and more 

deleterious abortion procedures, the b~n could have the p.ffp.ct 

- 39 -
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of placinq a sub~tanti~l eb$tacle in tne path of ~c~en seeking 

pre-viability abor~ions, .... hich lioUla be an unduQ burden and. 

thus unconstitutional under C~,p.y. 

EvQ~ it Inauction proceduzQS ~~re as safe 4S the D&X 

procedure--and this Court does not find, on the eVidenc@, that 

they ar@ as safe--the requirement that a preqnant Veman be 

hospitali2od in order to undergo an induction procQdure m3Y 

also h",ve a negAtive impact on tlle practical availability of 

abortions Cor wOlllen seeleinq pre-viability abor'tions. First, 

hospitals may refuse to allow induction proced.ures on an 
I 

elective basis,25 including those situations in ~hich a voman 

wishes to abort ~ fetus .... ith &evere anomalies. Second, it may 

be psycholoqi~ally daunting to underqo the induction procedure 

in the ho'~~ital environment. 26 ThQ~e prao~ical problems may 
.' 

discouraqe women in thQir seoond trimester from exercising 

25 ror e¥&zpl., Xlaml Valley HO.plt~l, in O.yton, ohio, only permit. 
~heraPQutlc abortion., and dO-I not allow their perfor~nce on an elective 
b.lil (DefendaAt'. Bxhibit 1), Dr, GeQrgl Goler, tne Ohio Sec~ion Chi.f 'j 
of the ~ric&n oolleq. of Ob.tetrician. and Cynecol~i.t., ,leo t •• titl-u 
tnat "it'. gotten to the point nov whera ~4n1 ot the hOipital, ao no~ havQ 
facilitie." to perfore 4bo~ion. ~y u •• of induction methode (Tr., 12/' at 
118). Althouqn Cr. Harlan Cile., a Penn.ylvanl. phyeieian, t08~ified that 
it va. hi. opiAion that .averal 01'110 taeili~i.a allOwed tne performance of 
elective ebortloa. (Tr" 11/13, at 2J'), thi. Court 1. more inclined to 
rely on tn. t •• t18ony of Dr. Coler, who praotice. in Ohio, &n~ whoee 
teatL.ony v.e .peol~Lc'11r directed tgward '.cond-triDeetlr abortion •• 
Thi. CQQrt cOGclw4ee tnat tne preponderance of the evidence i. that faw 
Odl0 ~ltal. allow non-therapoutLc, eecond-trimeltor ~ortion •• 

26 Dr. Due ~r 00., WhO u •• d to perfo~ induction proceduraa but'no. 
~rfoa:.a a ,,_.~ of the aU prOOHura, ta.tilied that ho.pi~al. anet 
hoapital pa2~1 Ylew ln~yc~lon proc.our •• a. a ",.cond-cla.' proceduro" 
perto~ on - .. coNS-clA •• p&tian~.,· and t!'4e tha p~o.bl_ h axac.~batCK!,·"· 
by the prac~ice of lccatin; the WCG4n obt.LnLn~ tbe aDQ~lon in cl0'. ' 
prod ... hr ~o _0 91.1n9 birth ITl'" 12/5, at 31-38). Dr. lIary C&IIIpbell 
al.o t •• title4 tn&~ It'. d.pra •• ing for tha pationt to und~rgo an abortlon 
proce4ure 1n the l&bo~ and delivary araa of a ho.pi~al: 'Tn ••• are 
t .. ilL •• of tan .1~h want.o pr~&nCle' gon. awry who In the ~our.e of 
their t18e in the be.pital •. , ~et to he~ .. voral otn.r familla. through 
clooad door •• " .houtin; rathar happily ••• it" .. boy or it'. a qirl." 
(Tr" 12/6, at 21-29). 
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their rlq~t of seakinQ elp.ctive, pre-viability a~ortions, or 

make it practically impoGcibi~ to do GO, thereby amo~ntinq to 

~n ~ndua burden on the right to seek a pr~-viability abortion. 

In contr~st, the DiX proce~ur8 can be performed on an 

outpatient basis Within a mucn Shorter period of ttmp., and is 

not limited by either of theG8 practical problems. 

For both ot these rea~on~--beca~Ge the O&X procedure 

appears; to be the safeGt method of tenlinating c pregnene), in 

the late 3econd trimester, and becau~~ the D&X procedure 1s 

more 4vailable than induction methods, ~hich require the. woman 

to be hospitalized--this Courthold~ that Plaintiff has 

demonstrated a substantial likelihood of GucceGG of showing 

that the ban on the D'X procedure i3 uncon3titutional under 

panforth end ccsey.27 

J. Leqitimaey of the state's ~35erted Interest in Banning 
toe PiX procedure 

Next, this Court turns to the otatels asserted intere~t 

in enacting th~ b4n on the D'X procedure, and to the 

constitutional leqiti~acy ot that interest. The Ohio General 

27 . Det&Dd&nt. have arqu.d th&t the &lfi~.tiv. d.len ••• codIfied at O.R.C. 
$ 2919.11(C), ..... tn. b~ f~om.being an undue burd.n. Under tho 
&tti~l.e o.f.o", it & pnYlic1an who 11 prosecuted tor performing a D&X 
proc~ eaft pr ... nt ~ ~ .vidence that .ll oth .... p~oe.dur •• would 
ha •• po.- • 9~.t.r ci.1< to the mothec·. h .. &l"h, "hen I.h. pcoe"cutor h •• 
tha ~A of pr~lnq, Deyond & reaaonable doubt. that at laaat one other 
abortloa .. thad would not have poled a 9~eater ciek to tho mothor'. 
h.alth. 

. ·C.fendant.' arqumant il unper.uaaiye; for two reaaona. Pirat. the 
c.rtainty of &rce.t and pco •• eution 10 o.rta1n to chill phy.lci6Ao from 
portoraln~ the O&X procedure, eyen whero 1t 1. tn. 1.alt r1.ky meth04 of 
abortion. Second. eyen if thera wara no chilling effact, the chal\.n9.d 
1.101 c •• trlcto ~. a9.11a»llity of DU: proeedur .. to .ieu.t10n. ",her. it 1 •. 
Qbylo~aly and lrcwtuta»ly th4 .,t.,t .. thod. Giyen tni. court'. finding, 
that tha D,%'pracwdura a&y be •• lar and nora avail,hl. th&~ other method. 
ef abort1on, tki. VQuld .~111 &mOun~ to an undue burden. 
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Ass~ly declared that i~e: intent in banning the D&X procedure 

was: -to prevent the unnecess4ry use or a specific procedure 

~6ed in performing' an abor~lon. I.b.i.s. i n~ ... nt II ba sgd 2!l !! 

sto~e interest 1n preventing unnecessary cruelty 12 ~ hyma~ 

(e;ys.- HoUse Bill 135, See. 3 (empha~i3 added). 

Ln caSey, the Supre~e Cc~t recogni~ed two spec1f1c 

interests which the .t~te hoa in regulat1nq a~or~lons prior to 

viability. Fir~t, -to pro~cte the S~ate's profound interest 

in potential llfe throUC;llou~ pregnancy the Sta'te may t~ke 

mea~ure8 to ensure ~llat the woman'~ choice i~ info~ed, and , 
(these) viII not be invalidated a~ long as their purpose 1s to 

persuade the woman to choose childbirth over abor~1on.- 112 

S.ct. at 28:21. Second, "the state :ay enac~ requlations to 

further the,health or safety of a woman seeking an abortion. N 

~ Nei~ller ot these interests, however, justify regul~tion~ 

Vhich impose an undue burden on the right to s~~X a pre-

viability abortion. 

Bec~us~ Casey .only spec1r1cally mentioned these.tvo 

interests, Plainclff arques that any other intereGt--3uch as 

that ot preventinq unnece;sary oruelty to th~ fetus aurlng the 

abortion--i. neither proper nor leqitl~ate. Derendants argue 

that ta. interest'is jus~1rled by the ftstat~'s profound 

inter.at in po~ent1al life throughout pregnancy,ft and th~t it 

would be contrary to logic and co~on oense to hold th~t this 

interest is not lQgitimatc. The State further a~gues that 1t 

it is permitt~d to impose regu14tlons'~h1cn preven~ cruelty to 
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animal., then surely, it Should be permitted to impoQe 

reg\llationa which prevent cruelty tc> fetuses. 

Again. this appears eo be an iS3ue of first impression 

berore this. or any, Cc>urt. To this Court'5 knowled~e. no 

abortion regulation has heretofore been justified by an 

interest in preventing unnecessary cruelty to the fetus. 

Koreover, this court has no precedent to directly guide and 

inform its deCision. There are, however, a few observations 
.... 

~hich help its analy5i~. 

First, and fc>r~o9t, thio Court is mindful or caseyls 

Gtrc>ng recognition of the State's interest in potential life 

throughout the pregnancy. Sacond, although Casey only 

5peclf1c~~ly delineated a few interests which the state has 

which justify regulation, nowhere in the opinion did the court 

,hold. that no other atete interest could justilY regulations on 

pre-viability abortions. These observations, taken together, 

suggest that the state may impose rggulations ~hich vindic~te 

its interest in thQ potential life of the fetus, based on 

Intere~ts other than tho3e of persuading the woman to choose 

childbirth over 4bQrtion. or of protecting her health and 

safety. Finally, the Court agrees with Defendant3 th~t it 

Would ~ contrarY to all l~ic and common 3ense, to hold that 

a state ha. no interest in prev,er,ting \looecessary cruelty ~o 

fetuccG. 

Assuming arquendQ that the interest is legitimatQ, 

however. casey 1s clear in holding that regulations enacted to 

furthar legitimate interc~t3 may not impose an undue burden on 
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the right to aeek a pre-viability abortion. Because Plaintiff 

has demonstrated a s~staneial li~elihood of SUCOC33 of 

showinq that the ban on O'X abortiona would impose an ~ndue 

burden o~ the right, the legitimacy. of the ~t~te's 1nterest. 

no matter nov le9itimat~ or compelling, will. 1n all 

likelihood, once the ~erits or th1s 11tiqation are determined, 

not ~ave the ban rrom be1nq unconstitutional. 

Although ~he court need not. at thig point, address the 

testimony conc~rning the cruelty of the O'X procedure--given 

that Plaintiff has demonstrated a su~stantial likel1nood or 
I 

SUCOC~G of shoving that the ban on the 'procedure is an undue 

burden and thererore is unconstitutional--\t is in the publio 

interest to d1scuss tne issue of cruelty. Therefore, this 

Court nov turns to the relevant testimony. 

Defendants o~lled two e~~erte to testify to the pa1n telt 

by the fetus during the OiX procedure. 2S 

Or. Joseph Conomy is a professor of clinical nQurology at 

Case Western Reserve Univeraity, and is involved in the issue 

of medic~l ethic.. He h~s studied the f~~ation of the 

nervoua eyet .. , 4nd has ~orkeQ on proolems or ~ne nervous 

eyet .. in t.tuaea and ne~born infants. 

Ia r~ard t~ fetal neurology, Or. Conomy testified th~t, 

at ~. &g8 of tventy to twenty-four weeks, ~any of the neural 

28 Plain~iff Halkell ~e.~ifi~ ~h.~ he 4idA'~ ~li.Y. eh.~ feeal 
_=oloo;ical .s.y.l"s-nt. ae e_ney-Cour _ek. would IUO.., pilon apU1I.I ~o 
be ~r&J\ .. ieeect to tn.. brain ITr •• 11/8. I~ 1191. and ~ha~"1 fe~u. of ~he 
lam. ag. lacked ~he cogfti~ige ability ~o pe~c.iye pain I~ at 180). 
Becau .. Dr. B.lklll ••• not qu111t1.d aa an IXPY~ 1n tn. arl. of fetal 
neurology, thil Court ..,111 not conaidar ~hl. ~ •• ~u.ofty. 
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p~th~ayG vhich transmi~ p~tn to the brain are e~taollshed, 

although the cortical proje~tion~ from the lover level of tho 

brain, the thalamu~, are not yet established (Tr., 11/13, at 

301) . I~ is his opinion, therefore, that. pain can be 

transmitted to at least ~h8 lovar level~ of the brain At that 

aqe (~at 302). 

Dr. conomy further te~tified that fetuses a~ ~he aqe of 

t~enty ~o twenty-four vaeke respond to nur~urinq stimuli, such 

as st.ro1cinq the facc, andnoxiol.ls stimuli, suc'h as prickinq 

the ~kin, in different ~ays. Nurturing stimuli m3Y cause a 

turning of the head, or pursing ot thQ ·lip~. Noxious stimul1 

~ill cause flexion and vithdrawal (~ at 300-302). 

In r,e~erenc:e to the O'X procedure,. Dr. conomy testtfied 

that it is qis opinion that the procedure ¥OUlrl prompt an 

unpleacuxQble stimulus to ~he tetus (~ at 303). He also 

te~tified, however, that it ~ould oQ "epoculative" to try to 

"get inSide the lIIind of ~ fetus, if there is one." (Id. at 

301). Indeed, Or. Conomy specific~lly refused to t~stify that 

a fatus can feel p~in: althoUqh the fetus does "axhibit ~ 

cla •• ot responses that ara charactgrictic of reflex response 

to obnox1oua ati.ulation .... feeling i~ very much beyond that 

becau&A it inYolves PQrception, designation. locality, and 

thing. that are tar too speculative for me to assure you th~t­

a fetus feels.- (~a~ 305J. Thus, although Dr_ conomy 

testifiea that a tetusat the age of twen~y to t~enty-rour 

~eeXs may physically ra~pond to n04iou~ stimuli, he did not 

i 
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tes~i!y that the fetus ha~ a conscious, mindful a~arenQ~S of 

the pain it is experiencing. 

pin~lly, Dr. Conomy testified that a fetus ~ho is aborted 

by the D'F: procedure, ~hich involves c1i3l:emberment, might 

experience ~s much discomfort ~8 a fetus who is aborted by thQ 

D'X procedurp. (~at 307). 

Defendantc' se~ond expert was Dr. RObert White, vho is a 

professor of neurosurgery ~t CaSe western Reserve University. 

He has been the director of a br,1lin resQarch 'i'."Doratory for 

thirty years, but has not ~PQcifically studied paln or its 

mechanisllls. 

In his testimony, Or. White defined ·pain u as a 

phy"ioloq~~lll, or perhaps behavioral, e~ression resulting 

from the ap~rec1ation of a noxious stimulus (Tr., 12/7, at 

119-120) • 

Tn partieular reference to the mechanics of the D&X 

procedure, Dr. White testified that two ~aneuv~rs ~ould cause 

pain to the latus. First, the act of co~prQssing, rotating. 

and pullinq ~a fetus down into the birth canal--which also 

occur. durinq childbirth, at a more advanced age--must cause 

pain to tbe t.tua (~ at 1Jl) •. Second, i~ was his opinion 

that ~ .~ ot aaklnq an incision in the hack of the neck QnQ 

enlarginq 1t--vlthout, apparently, cuttinq any part of the 
./ .. 

nervous aystea--and then inscrtinq a 3uction t~be and 

evacuating the Gkull contents, ~ust be painful (~). 

Initially, Dr .• ~1te testified that it vas his opinion 

that the !etuB ~ reel pain during the D'X procedure; thi~ 
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ans~er WdS s~ricXen from tho record because it did not 

indicate an opinion within reosonable medical ptobabilit~ (~ 

a~ 110-11). Later in his testimony, and after vicwinq 11 

videotap.e of the procedure being performed on 11 dead fetus, 

Or. White amended nis opinion to otate that the fetus £An fe~l 

pain (~at ~24). He based thia opinion partly on the ~mall 

~ize or the infant, which mean. that pain travels a much 

shorter distance th~n in adult., and partly on his opinion 

that chemicals in the brain wnich suppress pain are not 

established in fetuses, whereas, chgmical~ which reinforce 

pain are so established (IsL. at 126-27)'. He also disputed Or. 

conomy's opinion that the cortical projections trom th~ 

~nalamus are not eQt~blished at twenty-tour weeks (~ at 158-

59) • 

In regard to Wbetner a fetus at twenty-four weeks can 

con$ciously experience pain, Or. White noted that ~he problem 

is ·~hat We consider consciousness." (Ia~ at 162) _ He did 

admit, however, thAt he did no~ knOW -at what particu13r stage 

in theqestational (aqeJ ••. that an infant i~ con~cious." 

(~ at 163). 

Finally, Dr .• ~ite testified that the D&E procedure would 

also be painful tor the Cetus, al~houqh the nervous system is 

more formed at twenty to twenty-four weeKs, when the 0&2 

procedure is used on a less frequent ba~i3 (~ At 164). 

BaSed on this te~timony, thi~ Court concludes the 

rOllowinq: first, th.r. is evidence that a fetus of aqe ~enty 

to twenty-fourveeka will react, physiologically, to noxious 
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stimuli. Second, the evidence is inconclu~ive ~s to whether 

the pain impulses are t~an£mitted to th~ hiqher levels of the 

br41n at that age. Third, the evid~nce is inconclusive ae to 

whether ~he D&X procedure is more palntul than the O&E 

procedure. 29 

Finally, and most 1mportantly, neither Or. conomy nor Or. 

White te:oti!ied that a (etus at age t .... enty to t .... enty-tour 

weeks experienceJl a confOcioulI a .... areness ot pain. Althouqh 

Detendants have 5uggected that th~re needn't De a con£ciou3 

a .... areness of pain in crder to conclude th~t the D'X procedure 
I 

is ·cruel,· ~ finding that there is such a conccious awar~ness 

of pain on the part ot the fetus dOGS appear to be relevant to 

thi~ Court; so, too, is the inability or the court to mak~ 

such a finding. Some might argue that abortion is alyays 

29 The part1 ••• ~Lpulat.d ~h.t at tne ceoinnln9 of ~h. D'X p~oa.d"'r., .~ 
f.t",e •• ar. d •• d, &.no .QIW ~I allv.. An •• act ·dofinl~ion 0' the ~.rm 
".llv.· va. nelth ••• ~lp",lat.d. nor clarifi.d by the evlaence. Ind.ed. in 
.cma b •• ie, elemen~.l •• n •• , the titUI 11 "aliv.- tr~ ~h. moment of 
cone.pt1en. VII.t 1.1 cllar. hew.va .. , 11 ~hAt ·:lli ... • de"e not _a.n 
·viable." ~.r. aliv. ~o eGan viLbl., the Itipulation arguably vou\d be 
~r4ft.to~ ln~o &n ac~~l~~nt tnat the D'X proeoduro i. mare c~.l 
~han .lther the g~ procedur., or &ny other form ot ",1d-8econl1 ~rillle.ter 
~reqn&ney t.rmination •• 

A ..... ing Irgysod2 that tn. r.tul cloG. t.el p.ain, one fac~or It'h.lch 
1"'9 .. e.l:. tl\l~ tAe DU procedure .L9h~ b4I ~ ~"nf"'l tl\an the DU 
procedur.--tb. phy.Lcal ac~ or d1~rinq tne fatUI in the Dk!, a. 
oppo.-d ~g a r.l.~1"ly quick incl.ion And .uction1n9 proc ••• in the D&I-­
i. Dll~ ~ the youn~.r Aie of tn. t.tUI dwrlng the D'! procedura, 
whiCk 1. paaf~ ... li.r in tn. lecona trlze.ter, when tha nervo"'e 
.y.e .. le ~ .. tullY I1lv.loped. 

M.=!tq t .... e the DU p~"ced",J:'. h 'cnet,' nowever. tlti. COurt 
f.ila t. ... Dow it 11 .ara cruel tnan the D'E procedur.--which inyolv •• 
tn. d1 ··'-'Ot Of t~ !.tua and, .OZQt~., the cru.b1ng ot ltl .kull--
or l\CIIot 1t ia al ... y. c~el, 'i;'ven .. ~h&t -~he htUI LlY alreAdy ~ de.d ( ••• 
D.fend&n~· •• zla~it a). Tbe :;t·ate· 1 b~ino of til. P'X irocod"'re ~b",. 
r&l ••• & ~ •• t10ft or vh.ther it. purpo •• ~n .0 dc1n9 .al to prev.nt 
uM8cI •• ary cruelty, a •• tate.:!, or, r&tb.r, Will to place a .1gnitt<::ant 
ob.tacl. Ln ~h. path ot & WCC4n I.aking a ~re-viaclli~y 4boreion .In the 
.1d-•• cond ~r~.t.r. ~. 112 s.~. at 2620. ~ Oqntortn, 428 U.S. 
It '8 (d1acu •• inq "the Lftam.ly inh.cent ln (thl O.n on lalin. 
amnLoe.ntt.LII -h.n 1t prOICrloel the U •• ot .alin. b~~ d004 net ~roh1blt 
t~hniqu •• thlt &re m£nY t~. mer. likely ~o r~.~lt ln m4ternll death"). 
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cruel becau¥e it ends in the, death of the fet~s; thiS. 

howevor, doe. not provide Q basis for distinguishing between 

dirferent methods of abortion. It tna retus does not pe~ceive 

or experi'Qnce the pain, then it is hard to SGQ how the o.x 

procedure could be any more cruel than any other abortion 

method. 

This Court recognizQs that the sUbject or when a fetus 

attains consciousnGGs is a aatter o( great debate, and that 

reAsonable minde CQn differ on the issue. As the Supreme 

Court ctQted in Casey: 

Hen ana women of gOOd consciencQ can disasree, and 
we suppose Gome Qlways ahall disagree, about the 
profound moral and spiritual implication9 of 
terainating'4 pregnancy, even in its Q~rlie~t stage. 
Som •. of Us a. individual. find 4bortion o!fensiv~ to 
our most basic principles ot morality, but that 
cannot'control our decision. Our Obligation is to 
define the liberty of all, not to mand~te our ovn 
Dora I code. 

112 S.ct. at 280b. Until medical ~ciencc advances to a point 

at whiCh the determination of ... hen a fetus becomes "conscious" 

can be made ~ithin a reasonable degree of certainty, neither 

doctors nor judqea nor legislators can definitively state ~hen 

an abortion proc.aure becomes "cruQl,~ in the sense of when 

the t.t~ becomes aware of PQin. That judgment must be made 

by ... dl individlal member of soclety. 

eiven that there is no reliaDle evidence that the D&X 

procedure is more cruel than other method. of' abortion, this 

Court i. unable to conclude that the ban on the ~se of the D&X 

procedure serves tho et3ted interest of preventinq unnecessary 
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cruelty ~o the fetus. JO As in Danfortb, the ban on the DiX 

procedure therefore ·comes 'into focus, instead, <15 an 

unreasonable or arD1trarl' regul.ation designed to inhibit, and 

havinq the e!reet of inhibiting,· second-trimester abortions 

prior to v1a~1lity, 4~S u.s. at 79. 

This conclusion does not, however, mean th~t the st4te 

cannot regulate the O'X procedure, short of an absolute ban. 

As discus£cd above, Plaintiff has dQmon~trated <1 sUDs~antial 

likelihood or success of sho~inS th~t the ban on the D&X 

procedure 1s unconstitution~l, because it impohqs an undue 

burden on the right to Geek a pre-viability abortion, Ilnd 

~caus~ the definition of OiX is vague. Ascu=ing, however, 

that the ,f~tua is conscious of the pain involved in the D",X 

procedure, ~t appears to this Court that t~e state could s~ill 

~eek to vindicate its asccrted interest 1n preVenting arguably 

unnecessary cruelty to the t&tu6, oy requlatins the proceQure 

~ithout banning it outright. 

Althou~h the testi~ony on thi~ i5sue ~4S not conclusive, 

one such PQssible regulation may require .the physician to cu~ 

~. u=bilical cord prior to m4king an incision in the base of 

Jg "l~ ~. the St~to wou1d haYI had ~o .n~ that tho h~n O~ the D~ 
proeecNze ___ c.a.&%,,), to achl.ve & CCGlpellinq Itata l.nto~ •• t, Iwdllr a 
.tri~ ec~Lnl" ItanOUd. After~. t.h .. GtClU neoKl only .1IOW that it 
h ••• leg1t1a&te inter •• t., And t.hat t.l~ ch_118nqad r~lAtion ·cannot be 
.aid (!.OJ .. ~. ItO i"'U'Pl" ot.hlr tllan to uke abortLon. t>On oj.l.ftlc\ll~·_· 
ll~ 8.~. at. Zal'. rnla new 'ppr04ch &ppo"~. to elqulre court_ to 8zamine 
.hather tn. chall.n9ed r~lat.ion .. ev •• t.lIe _t&t~, 1.9it~to pu~ao. 
s.., a.s., Barna, y. Kl •• ip,1ppl, 99l '.~d lllS, 1340 (5th C.l.c.) (ho1d1nq 
that becau .. the chalL.noad two-p&rlnt con.lnt It.atut. he.l.p&d to .af.gu.~d 
tn. intere.t. of both ~Int.. an4 Lha f&Ally, 1t could not be .aid to 
.erove no p.cpo .. othee thin to 1Iollt. &bartion. _ .. dUfic"ltJ, ~ 
dqnltd, 114 s.ce. 468 (1993). Accordingly, thl. court mu.t e%~ln. 
wnetn.r the b&n on the D'% procedure •• rve. the purpo.. of pceyenting 
unneee •• &ry c~.l~y to the tltU'. 
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the sk~ll, a~ to wait until the fQtu~ diee uS 4 result. 

Another possible ~egulation miqht require the use ot local or 

general anesthetic, on the fetus o~ the mother. By use of 

such re<]li'lOltiQns, c;tates could prevent arquably unnecessary 

cruelty in the cbortion procedure, without taking away the 

right to see~ a pre-viability abortion. In enacting Olny 

regulation on the O'X procedure, however, states mU5t bear in 

mind that they cannot reduce &ither·the $cfety or the 

availability of the procedure. Su~h an effect woula render 

the regulction unconstitutional under both D~nforth and Casey. 

D. The Ban on PQst-Viability Abortigns 

1. Rescription of the stgtute 

Becauce the challenged ban on post-viability abor~ions 1~ 

particularly complex, it is advisable to prOVide a detailed 

overview ot~all or the provisions before proceeding to analyze 

tnem individually. 

HOUGe Bill 135 bans the performance of all post-viability 

~bortions, unless: 

(1) the physician determines, in qood faith and 
ia the ~cise of reasonable medical jUdgment, that 
~ &bart1oa i& necQQ~ary to prevent the death of 
~ ~egnan~ woman or (~edically neces&~ry to 
prevent) _ aerioua risk of the Gubscantial and 
irrever.ible impairmp.nt of a major bodily fun~tion 
of the pregnant woman, [or1 

(2) the physician determines; in good faith and 
in the exercicc of reAsonable medical judgment, 
·after making a determination relative to the 
viability of the unborn human in conformity with (S 
2919.18(~)], that thc unborn human is not viable. 
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O.R.C. S 2919.17(A) (1-21. Tfte statutQ defines a serious risk 

of the subs~ant1al and irrQvQr~ible impairm~nt or a major 

~lly runctton as tollows: 

(Arny medically diagnosed con(j1~ion that so 
compl1ca~es tfte ~rEqnancy of the ~oman as ~o 
directly or inciir~ctly ca~se tne substantial and 
irreversible i~pairment'of a major bodily runction. 
inclUding, Qut no~ limited to, the follo~ing 
conditions: (1) pre-ecl~paia; (2) inevi~able 
aQort.l.on; (3) prematurely ruptured lI!~rane; (4,) 
diabetesl (5) multiple sclerosis. 

O.R.C. S 2919.16(~). This definition appears to limit the 

legality of po~t-viabilitYlabortlons to situations where an 

abcrtion ia requireQ to preserve the woman'~ phygicol health, 

as opposed to her emo~ional or psycholo9io~l health. 

It the first exception applies (the abortion is medically 

necessary) ,. ·the phyeic:ion must conform .. ith a nUml:ler of. 

requiramentc governing the pertorcance of thp. abortion, unlczs 

a medical emer9~ncy exists. The statute sets forth five 

specific condi~lons ehich must bQ saticfied: 

(a) the physioi~n who performs ... the a~o~~ion 
certif.l.es in vriting that that physician ha~ 
determined, in gooci !alth an~ in the exercise of 
reasonable medical jUdgment, that the abortion is 
nac ••• ery to p~even~ the death of the presnant woman 
or a aeriou. rick of the substantial anQ 
~r.yer.ibl. i~pairmEnt of a :ajor Codily function 
of ~ pra9n4nt .. om~n. 

(b) the determination of (that] phyeioian ••• 
ia concurred in Py At least one other pnysician who 
certifies 1n vritinq that the ooncurring physic.l.an 
has determined, in good !al~h, in the exercise of 
reasonable medical juds-ent, and followinq a review 
of the aV5ilable medical records of and any 
available test3 pertaining to the pregnant woman, 
that the abortion is neceGsary to prevent the death 
of the preqnant "'oman, or a serious risk of the 
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Gubatanticl and irreversible impair-ent of a major 
bodily t~nction of' the pt"egnant _'oman. 

ee) the abortion is performed '" in a he4lth 
cara facility that ha3 or has 4~cess to appropriate 
neonat~l services for premature infants • 

. ' (d) the physician .•• terminateeli] the 
prc~n4ncy in the manner tha~ provides the best 
opportunity for the unborn human to survive, unless 
that ~hY8ic1an dete~ineQ, in qood faith ~nd in the 
exerC1sa of rC~30nable ~~!cal ju~qment, that the 
termination or thA pregnancy in th~t aanner pOHea a 
ei9nificantly ~re4t~r risk of the death of tha 
preqnant woman or a seriouG ri~k of the substantial 
and irreversible Impairment of a major bodily 
function of the pregnant voman than voul~ other 
4vailable metnods of abortion. 

(e) thA phy~ician '" has arranged for the 
attendance in the sa~e room in vhich the abortion is 
to be performed ... of at least one other pnysician 
Who is to taxe control of, provide i~cdiate medical 
care for, and take all reasonable steps necessary to 
preserve the life and health of the unborn human 
immediately upon the unborn human's complete 
expUlsion Or extraction frOm the pt"eqnant ~oman .. 

O.R.C. S 2919.1'(B) (1) (a-e). These requirements may ~e 

summarized ae follo~s; (1) the certiricatlon requirAmqnt, (2) 

the second physician concurrence requirement, (3) the neonatal 

facility requirement, (4) the choice of ~ethod requirement, 

~nd (S) the .econd physician attendance requ1recent. 

In the evant of a medical emergency, some or all of thAse 

raquire.aant. aay be vaived. The statute defines a medical 

elll8rie.AoCy &.; 

(AJ condition that a pre~ant voman'~ physician 
deteninea, in good,'Yalth and in the exercis:a of 
reasonable medical j1..ldgment, 50 complicates the 
woman'. pregnancy as to necessitate the i~ediate 
perforaance Qr inducewent or an abortion in order to 
prevent the death of the woman or to avoid a 5erious 
risk of the 8ub~tantlal and irreversible impairment 
of a major bodily function of the pregnant voman 
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that delay in chs perforcance or inducement of the 
abortion would create. ' 

O.R.C. S 2919.16(F). If a medical emergency exists, and is 

such that the physician cannot comply with one or more of the 

conditions,. the. physician may perform the abortion without 

fulfillinq those statutory requirements. 

The statute also createa a rebuttable presumption of 

viability at twenty-four weeks of gestational age. O.R.C. 

S 2919.17(C). The statute definell gestational .. age as: 

(T]he age of an unborrl human as calculated from the 
first day of the last menstrual period of a pregnant 
woman. 

O.R.C. S 2919.16(B). 

A person who violates any of the above provisions is 

guilty of· .the crime of terminating a hU!:lan pregnancy after 

viability, a fourth~degree felony. O.R.C.··S 2919.17(0). In 

addition, that person may be civilly liable for compensatory 

and punitive damaqes. O.R.C. S 2307.52(B). 

Plaintiffs have challenged seven separate provisions of 

this ban: (1) the dete~ination of non-viability, (2) the 

definition ot aerioua risk of the substantial and irreversible 

impairaant ot • .ajor bodily function, (3) the definition of 

medical ..erg.ncy, (.) the second physician concurrence 

requirca&nt, (5) the choice of method requirement, (6) the 

second physician attendance requirement, and (7) the 

presumption of viability, including the statutory definition 

of gestational age. This Court ~ill consider each of these 

challenges separately. 

_ .... -
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2. Determination Qf Non-viapility 

~ noted. one exception to the ban on post-viability 

abortiona allows a performance ot a late-term abortion if the 

fetus is.determined not to b4 viable. Hoyse a111 135 defines 

viable as: 

(T)he stage of development of a h~an fetus at which 
in the determination or a physician, based on tbe 
particular facts of a woman's pregnancy that are 
~nOWD to the physician and in light of medical 
technology and information reasonably available to 
the physician, there is a realistic possibility of 
the maintaining and nourishing of a life outside of 
the womb with or without temporary artificial 11fe­
sustaining support. 

O.R.C. S 2919.16(L) (emphasis added). This definition appears 

to allow the physician to rely on his own best clinical 

jud9'lllent .i~ deterlllining , .. hether a fetus is viable. 

The st~tute directs, however, that the physician cannot 

perform a late-term abortion unless the fetus is non-viable, 

as determined in the follo.'ing manner: 

(T]he physician determines, in SQQS faith and in the 
exercia! 2! reasonable medical judgment, that the 
unborn human is not Viable, and the physician makes 
that determination after performing a medical 
examination of the preqnant woman and after . 
perforainq or c~using the performing of gestational 
age. weight. lung :aturity, or other tests of the 
UJ\l:,)ocn hU&aJ\ that a reasonable physician ::::laking a 
~!N&tion a. to whether an unborn human' is or is 
hGt ~1&bl. would perform or cause to be performed. 

O.R.C. S 291t.18{A) (1) (emphasis added). Under this 

provision, it appears that the physician cannot rely solely on 

hi. or ber own beat clinical judgment in detergining whether a 

fetus is viable; instead, that deter=ination must be 

objectively reasonablo a •• ell, that is, reasonable to other 
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physicians, as well as to the physician making the 

determination. 31 

Plainti~t arques that beca.use one provision (the 

definiti¢n of ·viable-) suqqesta that a viability 

determination may be made based on a physician's own best 

clinical judqmen~,' whereas another provision (the 

determination of non-viability) requires that de~ermination to 

be rea.sonable to other physicians as well, the statute is 

unclear as to what standard will be applied, and, thus, is 

unconstitutionally vaque. This Court agrees that the quoted 

provisions of the statute set forth different standards for 

judqinq the leqality of the physician's determination, and. 

thus, that'Plaintiff has demonstrated a substantial likelihood 

of success of showinq that the determination of non-viability, 

as required to satisfy one exception to the post-viability 

ban, at O.R.C. S 2919.17(A) (2), is unconstitutionally vaque, 

31 The Court ~.w. th1. 'c:onelud.on for t'olO reallone. Firat, if the term 
"in the axerei •• of ra.eonAbl. ~ic:al judqment" ware a aubjec:tive 
.t&ndard, referrin9 to the phy.ic:ian'. own judgment. there would be no 
need to &l.c require the phy.ic:l&n to ac:t "In 900d faith." It 1. a ~Lm 
of .tat~to~ eon.truction th.t no 'oIOrd or 'oIOrd. .ho~ld be c:onatrued in 
.uch •• ay tbat they Are eurp1u •• g8. 

S UW, t~ tera "ra •• enAbl.," ae it i. u.ed in the law qenerally, 
&l-=».t &1 __ y. ill.co~ate. an Objective atandard. Th. term "reatcnable 
beliet,· let: u.wple. 1. cl¥IZIOnly Uled to indicat. ~ that the actor 
biaaalf ~~ • b.liet. ~ that • r.a.on~le =an would hold that belief 
ua4ar t~ .... e~cuaat~c:ea. Bllc:k', Law Pic:tioo&(y 874 (6th ed. 1991). 
The ter. -re&.an&ble C&z." .. ana "that degree of car. which a person of 
ordin.ary pnadenee vou.ld e.:rerc:i •• in the .ame or .i.milar cir&:l.I.III.tanea8." 
~ at 875. the term -rla.onabl. cauae" refer. to the "baoie for arreat 
without warrant, (with] .uc:h atate of facti •• ~uld lead .. =an of 
ordin.ary care and prudence to beli.va ••• that the per.en aought to be 
arr •• te4 i. iUiltyof coazittinq a crime." ~ Th •••• z&mpl •• , whic:h 
are not e.:rhau.tive, ~natr .. te that the tera "re •• onabl." g.nerally 
indicat •• a requirement that the action be re •• onable ~ other.. Ab.ent a 
cle~ atatutory intent to the c:entrLry, thi. Court mu.t cen.true the term 
"in the ez.rei.e of rea.onabl. medical judgment" a. inc:orporating an 
objective .tan4ard. 



DEC. -14' 951THUI 10:06 TEL:513 223 6339 P. 01 

AO 72.'1 
(1I •• ,8I8Z) 

because i~ fails to provide the physician with fair warninq of 

what laqal standard will be applied, and, therefore, of what 

cond~ct vill incur ~riminal and civil liability.32 

3. Definition of -Strioy. Bieto! Subptantial and 
Irreversible Impairment or a Major Bodilv Function-

The other 8yception to the post-viability ~n requires a 

determination that the abortion is necessary to avert the 

death of ~e pregnant woman, or to ~void ~ G~riouc rick of the 

substant141 and irreversible impairment of a ~ajor bodily 

tunction. The statute defInes the term "serious risk of the 

substantial and irreversible impairment of a major bOdily 

function- as follows: 

[A]J:l'y.·medically dia,qno:Jed condition thllot so 
complicates the pregnancy of the woman as to 
direcUy or indirectly cause the sul;)s:tantial and 
irreversible impairment of a major bodily function, 
including. bu~ not limited to, tae !ollowinq 
conditions; (1) pre-eclampsia; (2) inevitable 
abortion; (3) prematurely ruptured ~Q~br~np.i (4) 
diabetesi (5) multiple sclerosis. 

o.~.c. 5 2919.16(3). This definition 4ppears to limit the 

laqality ot peat-viability abort1ons to situations where an 

abortion i. required to preserve the wo~an's physical health. 

rlaiaciff argues th~t thiG definition is too narrow, and 

dge. ~ .llow th. physician to consider other factor3 which 

3" • s~aftdlftq alema. ~ha .~at.ut.a'. definit.ion of viUlle would appear t.o ~ 
q~jee~loft&bla, beeau.e it. ooftcaift. a ~rely .~j.ct.lve ataftoaro. Ift 
eoncraat.. it. cOQ14 be &r~ad t.hat. t.ha det.arainat.Lon of Yl~lllt.r 1. void. 
either beeau .. i~. laek of a .cian~ar requir ... n~ era at •• vaquanea.. or 
beeayaa the oDjec~lya rea.onAbl.n •••• ~&AGazd will ohlll the phy.lcian'. 
aatarainatlon ot ngn-vl&bl11ty. and cra.t.. an undue burd.n. For tht. 
reaeon, thi. Court hold. that the do~.rmination of non-viabilit.y, but. no~ 
the definition 0' vL~le, L. unconatltut!onal. 
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relata to the woman's health, including psychological and 

emotio~l factora. Plaintiff cites to a supreme Court 

~bortion case decided before abortion vas legalized in Roe v. 

~, which discussed ~ ot~tuta that outlaved abortions except 

where m doctor determine4 that the abortion vac neceEsary to 

preserve the mother's lire or health: 

w. aqra •••• that tne macl1cal jUdqment may be .. 
exerciecd in the light 'ot all faotors--physical, 
emotional, psycholoqlcal, familial, and the woman's 
aqe--relevant to the well-being of the p~tlent. All 
these faotoro may relata to health. This allows the 
attendinq pnysician the room he needs to make his 
best medical judsmen~. And it is room that operates 
for the benefit, not the disadvantaqe, ot the 
pregnant woman. 

Doe y. Solton, 410 U.S. 179, 192 (1973). Plaintiff argues 

th:lt Hous'.' Bill 135 impermissibly limits the physician's 

discretion ~o determine vhether an ab9rtion is necessary to 

preserve the voman's health, because it limits the physician's 

ccnsidera~ion ~o medical factors relating to physical 

hGalth. 33 

Defendant, however, oites to tha SuprQme CourtJs more 

recent decision in Cesex, which upheld a simil~r definition of 

Berioua rlak of the 'Ubstan~ial and irreversible impairment of 

a .ajoc bodily function, that also limited the physician's 

33 ~~ ~aat~y 1n ~ftia ea.a indicatel that phyllelanl do ~outin.ly 
conald.~ pOQ-ea4ical f.cto~a that ~alata to h.alth. whAn counaallng woman 
&bout hav1nq an abOrtlon. Dr. 'aula Bll1a~d ~a.tltled th.~ .h. "takaa 
lAto eccouat thA cLreuaatanca. of ~hA pra;n&ney whLch ~y be a re.ult of 
~apa oc i_.at. ~, I tu. into account t~ payclwlloqlcal hAaltll of ~"a 
inlSlvlc:1ll&l.· (T&'., 11/8, at ;Z91. D~. John 00. lC~c Two t .. tUied that 
be 4&&1. witll IIi. p&tlan~. "in a holi.tic approach. encompa.llnq not only 
the phr1lca1 cona~.nc •• ot the pa~iant'a paztloulaz .1~\latlon. but 
ancompa •• lnq her paycholog1cal vell-c.in;, bOth .ho~ and long ~acm.· 
(T~ •• 12/1. at 221. 
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determination to consideration ot ~edical factors. 112 S.Ct . 

. ~t 2822. Defendant argues that the Supreme court's decision 

in Casex governs here. 

Pl4~ntitf re~pond5 by pointing o~t that the challenqed 

detinition in Casey did ~ have the effe~t of preventing thc 

performance or an abOrt10n, altogether; ln$tead, it merely 

alloved for an exception to the informed consent requirement, 

the 24-hour waiting period, and the parental consent 

provision. Thus, Plaintiff arguez, the applic'ation of this:. 

defin1tion to the challenged ban on post-viability ~bortions 

vi11 have a more severe impact than it·did in casey, beC~U5e 

it vill completely prevent, and not merely delay, abortions 

that m~y .~ necessary to preserve the mother's overall health. 

The testimony of Jane Doe Number Tvo is illustrative of 

hOV severe this impact maybe. This witness testified to the 

pain and suffering she and her husl:land experienced ... he·n they 

diocovered, during her twenty-second veek of pregnancy, that 

their bal:ly l~ck~d a spine, h~d malfunctioning kidneys, and a 

clUbbed toot ·(Tr., 12/6, 4t lSl-SJ). A neonatal specialiE:t 

advisad them that ar~er the bal:ly was born, it wo~ld be 

par~lya.a, at least from the vaist down, WOUld require 

lmaediat. kidney' dialysis, would need major ~ur9Qry within 

thirty alnute. or I:lirth, and would probably be hydrocephalic 

(hav. vater on ~e I:lrain) (~a~ 154). Befor~ this 

discovery, the witness testified that all indicat10ns pointed 

to an uneventful pregnancy (I£. at 155). 
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3ane Doe Number Two and her husbAnd rle.cided to terminatp. 

the pre'fl\ancy, rather than cOlrry the gagy to tet"lll. She 

explained their decision as follows: 

Just rindlng out a~out this, mentally, it just 
-- it crushed both of U8. We vere excited. We 
wanted a baby very badly. We had prayed for a girl, 
and I quess there vas quilt involved gecause m~yge 
va didn't pray for (the baby to be] healthy. And 
you relt selfish. 

I kept thinking, What did I do? You knov, I 
.didn't smoke. I didn't drink. 1 vas eating right. 
This haG to be one of our fault'o. It has to:ge 
~omabody's fault in some vay thAt we're qoing 
tnrouqh this.. • • .' 

I oouldn't imagine mentally going to term. 
When I round this out, it vas on a Friday, and I had 
my (abort1onl proced~re SCheduled for TucodaYi and 
just, durinq that time, all we did was cry, ve beat 
ourselves up about what could we have done 
differently, When there was nothing we could hava 
done. 

I just -- if I had to carry that gagy to term, 
I alii' 'not sure I ",ould have chosen to have c:hildl"An 
again. 

Idw at 155-56. Jane Doe Number Tvo terminated her pregnancy 

·by use of the D~X procedure, which ~as performed by Dr. 

Haskell. She testified that it v~s important to her that the 

fetus be intact, in order have an autopsy performed, and 

thereby to determine vhether a qenetic detect'had caused the 

fetal anomali •• (~at 158). The autopsy results indicatad 

that the defect was not genetic. She Olnd her hu~band have 

since ud twin qirls. 

Under House B111 135, it seemS pro~able that a physician 

would have been forced to determin~ that Jane Doe Number TWO'S 

fetus h~d ~ rcaliGtio poccigility of living after birth ",ith 

11fe-sustaininq support, althouqb its prognosis vas dismQl. 

Thererore, it this Act had been in effect, Jane Doe Number Two 
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vould h~ve been forced to carry her baby to term, becaucc 

thera WAS no thraAt to her physical health, even though it 

seems clear that this woul~ have been very ~amaglnq to her 

mental and emotional health. 

It is also possible tnat a pregnant woman vho ic faced 

vith such a law, and who is carrying a fetus vith ccvcrc 

anomali •• , aight fael forcad to abort her pregnancy before her 

twenty-!oYIth wee~ or pregn4ncy merely in order to avoid the 

ban, even it she would prefer to try some measure, SUCh as 

fetal surgery, to mitigate or cure the anomaly_ 

Thio poscibility i~ 3uggcoted by the te3timony of another 

of Dr. Ha&ke11's patients, Jane Doe Number. one, who terminAted 

her .ost r~cent pregnancy on Kov~er JO, 1995. She rirst 

learne~ tha~ there was a problem in her sixteenth week of 

pregnancy, when it was discovered that hor baby had a bladdor 

ob3truction ~nd could not urin~te (Tr., 12/5, at 16-l7). Once 

it vas determined th4t the ~ldneys vere functioning and that 

the baby was makinq qoOQ urine, this witness ~raveled to 

Detroit and undet"'Jent surgory to alllwiatQ tho bladder 

obotruction, in her eighteenth week (~ at 17-18). Th~t 

surq.ry v •• • uc~.8sfuli however, the baby's ureter did not 

runc~1on prOperly, an~ the baDY'S ri9ht kidney fa1le~ as a 

conaequence ell.). 

In har twentieth week of pregn~ncy, Jane Doe Number One 

traveled bACk to Detroit, and learned that her baby suffered 

fro. ·prune belly syndrome.- (~at 19). Arter rea~lng about 

the syndrome ana consulting with their phYSician, the witness 

- 61 -

-



DEC, -14' 951THUI 10:08 p, 0 i 

AO 72.A 
(Rew, MI!') 

and her husband leo=.rned t:hat their baby only hi1u d t. ... enty 

percent chance or s~vival at birth, that he vould need a 

kidney transplant, and that he vould probably die before the 

ase of t~o (~ at 19-20). 

~An. Doe H~r One va. nov in her twenty-second veak o{ 

pregnancy. She and her husband consulted with their own 

doctor and a pedIatr1c urolog1st, and then decided to 

terminate the pregnancy. She explained ~hy thqy decidqd to 

have an abortion: 

Because the prognosis vas so poor. We had seen that 
the left kidney had atready become involved, and the! 
lett ureter was dilated. So, we felt certain that 
that kidney vas goinq to fail, and ve felt that the 
baby was no~ goIng ~o surv1ve •.•• It's terribly 
~sonizing to h~ve ~ baby qrovinS inside of you and 
to faal hi. kick "and to knov that he vonlt live. 
It 'I!I' ,terrible. 

~ at 21. ,'curing her twenty-tourtn week of pregnancy, Jane 

Doe Number One received an abortion by use of the O&X 

procedure, which wac performed by Or. H~skell. She compared 

her experience ~ith the DiX procedure to a prevlou~ abortion 

lJy use or an inductIon procedure, by Which she term1nated 

another pregnancy with severe fetal anomalies: 

Phyaically ••• there i$ no ccmp3ri30n. There vaG 
a1niaal pain. I was alert the entire time, and the 
procedure took, I would say, about an hour to an 
bour and a half. Phy£ically, thQ [O'X] procoduro iG 
.ucb -- it'. terrible to say it was easier or 
bette:, but the procedure va~ much ea~ier to endure. 

~ Gt 22-23. She testl!led that it was definitely helpful to 

have the CiX procedure available to her (~at 24). 

In addition, Jane Ooe Number One expressed concern that 

House Bill 135 would have forced her to make a decision to 
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terminate the baby betore she had the opportunity to do 

everythin9 p06siDle to save it: 

In our .ituation, the kidneys were involved, and ••• 
the baby's kidneys donlt function until wee~ sixteen 
or ~qhteen. So, therefore, we would not have 
known, or couldnlt know, that there was a problam 
and totally tried to helP ~e ~a~y and make him a 
viaDle baby prior to that time. Weld h~ve lo~t the 
opportunity .••. We wouldn't have had a choice, or 
as many choices. 

Because her physical health would not have Deen 

threatened ~y carryinq the ~a~y to term, Jane poe ~umber One 

would not, under House Bill 135 .• have been permitted to 

tcrain~te her prcqnanoy after her baby was deemed to be 

viable. 

The testimony of these two witnesses demonstrates the 

problems,with House Bill 135 1 s narrow definition of "serious 

risk of thq'aubetantial and irreversible impairment of a major 

bodily function,· and its limitation to strictly medic~l 

factors. first, as 1n the ca~e o! J~ne Doe Number TVo, this 

definition vill force WO~en to carry oabies ~o term which are 

likely to die baiora birth or immediately thereafter, or which 

have G progno.is 50 poor thAt its parents feel it would be 

best to tuainate the preqnancy. This result could h4ve do 

severa, naqat1ve, impact on tne mental and emotional health of 

the pr~n~ woman, as well as on the mental and emotional 

hc~lth of the babyt~ father. Second, a~ in the case of ~ane 

Doe Number One, the p03sibility of being required to ccrry a 

severely deformed fetus to tara might prompt pregnant women 

vho are oa~ryin9 fotuses with seVere anomalies to abort hefo~e 
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their twenty-rcurth week, s~mply in order to avoid the ban, 

even it they vould preter flrs~ to attempt Bome measures to 

improve their baby's chances of survival • 

Finally, although there vas no direct testimony from a 

victim of rape or inec~t, Or. Hillard did tcctify about an 

eleven-yeAr-old victim of incest, whose pregnancy vas not 

aiaqnosed until approxima~ely her twenty-second week, at which 

time legal charg8a were brouqht aqainst her father (Tr., 11/8, 

at 52). The girl and her mother then requq.stq.d that the 

preqnancy be terminated, ~nd Or. Hillard performed the 

procedure. Under House Bill 135, Or. Hillard would have hAd 

to perform v1acll1ty testing Detore terminating the pregnancy; 

if the f~~~8 had been adjudged to De viaDle, and there vere no 

physical ~eat to the girl's health, she yould have haRn 

forced to carry her pregnancy to term. In thic Court's view, 

1t 1s inconceivable that the act or being forced to bear her 

father's child, could haVe failed ~o have a severe, neqat!ve, 

and lasting iapaet on thi~ girl'g emotional and psycholoqtcal 

health. 

The lsau. o( whether a ~tate may ban post-viability 

abortiona axe apt where necessary to preserve the woman's 

pbypical health, even it carryin9 the hahy to term would cause 

her to .uffer 3evere mental or emotional harm, appears to be 

an i.sue of !irat impression before thia, or any, court. 

under the author~ty ot Doe v, Bolton, discussed above, 

this Court holds that a state may not constitutionallY limit 

the provision of abQrtions only to those situations in Whtch a 
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pregnane Woman's physic~l health is thrQatened, bccau~c thi3 

impermissibly limits the physician's di~cretion to determine 

~hat meas~es are neces~cry to preserve her health. l4 ~ey 

is not d·ispositive or this issue, ~ecause 1e only conSid.ered 

restric~ion8 which delayed, Due ala no~ prevent, pre-viability 

abore1ons; whereas, in this case, the statute vill completely 

prevent the performance of post-viability ~bortions th~t may, 

in appropriate medical judgment, be necessary to preserve the 

he~lth of the pregnant ~oman. Under Casey, SUCh a regulation 

is clearly unconstitutional. 112 S.Ct. at 282t. ~ccordin91y, 

pla1nti!! has demonstrated a substantial likelihood of SUCCCC3 

of sho~inq that tha Act'~ definition of Nzerious risk of the 

Gubstanti.~l and irreversible impairment o! Cl major bodilY 

function,· .which is limited to strictly me~ical factors in 

~pplication to the ban on post-viability abortions, is 

unconstitutional. 36 

~'. Def1nition of "Med; C~ 1 E'!nAr']@ncy" 

In its explanation of its TQmpor~ry Restraining Order, 

granted on November IJ, 1995, this Court $t~ted that Plaint1!! 

had daaonatrate4 • substantial l1kelihood of success of 

34 ID .ddLtlOD, .. hLghllghte4 by Jane goe K~er One', te.t~ny, an 
ezcepc1QQ vnLCft 18 limited only to pr •• 8rvin~ the pr89nant wc=an'a 
phyaleal heal~J\ -r ~n tho rhk of lIDpe=L .. U>ly U.IIIltln'.l the phyelc:liln·. 
QL.~r.tlon--&nd the mothar'. CQci.ion--to take whateyer atepa may be 
helpful l.urq1~al or otharwi.e) ln rlealln9 with the apacifLc problem4 
taeLn9 that. unbora ehl1d. 

35 A. d1'~'8ed in an aarllar part ot th.opinion. thL. Co~rt ooncluQ •• 
that it n.ad ~t applr tha 341,rD9 .tan4.r~ to r •• tric:tlon. on poae­
vi~11itT ~rtlon., InC tftlt a prlqnant woaAn may therlfora .uc:c:eed in a 
flcial challenq. ~o auch a ragulation. avan if ahe cannot .how that -no 
.ae of oiro~at.no •• axiae. ~n4et ~hlch ~ha lAW would be valiC.-
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~hoYinq that the medical emergency definition was 

unconstitution41 on two grounds: firs~, i~ lacKed a ~ r@a, 

or sc18n~er, requirement, and therefore ya~ vague; eccond, it 

did not allow physicians to rely eolelr on their ovn best 

clinical jud9Zent in determining that a medic4l emergency 

exiated, and eo would chill phyaic1ana trom exerc1sing their 

best medical judgment in decid1ng whether SUCh an emergency 

exists. 36 Most ortnat discussion Yill be repeated-hera. In 

addit1on, the Court will addres~ the effect o.f, a.R.C. S 

2901.21, which could potentiolly allow this Court to import a 

scienter requirement of "~ecxles~ness" into ~he medical 

emergency definition. 

~efore ~urnlng to the Act itself. it i~ advisable to 

define th'e'meaninq of the ter1l1S "scienter" ond .. ~ rea", and 

to describe their import~nce 1n the law. The term "scienter" 

means ·knowingly· and ia "frequently used ~o signify tbe 

llefendant'S guilty knowledqe." Black's Lay ni .... t.i"narv 1207 

(5th ad. lq79). The term .~~. ref ere to ~ "quilty mind, 

a guilty or wrcn9f~1 purpo~e, a criminal intent." .~ at 889. 

Both of these terma require that a derendan~ have some deqree 

ot 9~ilty knowledge, or some deqree of blameworthiness or 

JIi On tllJ.a i'O.1n~, it- b ,ign1ticane tau, AI tar at tai, Court i, aware. 
no ot~ eGYrC ha. bean confronted with & mad1cal Amergonoy dctlnl~ion 
~ha~ inolYda. &Q Objeccl ••• ~lr8Q8nt, &nQ thorv!ore doe. not permlt ehe 
phy,lclan ~Q rely solely on hl, or her belt clinical judQmQnt. 

Tlli, obj~ive raquirament aoema eortaln to oroate a ~hl11in9 
.ff.at--~1~lar17 91.00 tho l.~k of • .~lent.r requirement. ~y.n it 
the Itatuee h&4 • ICllnter r.~~ir~nt. it ciQht atill hAve • ehillinq 
effect, thou9h to a 1 •••• r eatont, giv.n that tho phy.leian would .till be 
a~j.ct ~o proae~tlon l' othor phy,lcl&n, dilagreed with hle or ner 
detlr.lnatiOQ. Tnl. Court therefora taka, no po.ltlon on wheth •• an 
objectlve requirem.n~ In • -.dle.l &D8rgen~y definition, with Or wlthuut • 
• ~i.nt.r .~ir_nt, 11 4110 v010 for vllguenal •• 
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culpability, in order to be criminally liable. Statutes which 

do ~ contain such 4 requirement, and vhich impose criminal 

liaDi11~y even if ~ne defendant did not knowingly violate the 

law, or did not have a culpable state of mind, are known as 

·strict liability· ~tatute~. 

There is G stron~ presumption in our l~w favorinq a ~ens 

~ or scienter requirement in statutes which create criminal 

liability. ~ staples y. United States, 114 S.Ct. 1793, 1797 

(1994) (·we must cons~rue ~r.e s~a~ute in .L1qn.; or tne 

background rules of coemon law ... in which the requirement of 

sOllie ~ ~ for a c:rimc is firmly embeddcd"), united Statc~ 

y. United Staties Gypsym Co., 438 U.S~ 422, 437-38 (1978) ("the 

limited circumstances in which conqress has created and this 

Court has 'recognized [strict-liability] offenses •.. attest to 

their qemar'ally disfavored status"); Oanni!; v. United states, 

341 U.S. 494, 500 (1951) ("the existenc:e of a ~ reo. is the 

rule of, rather than the exc~ption to, th~ principles of 

AnqlO-American criminal jurisprudenCe"). Tne ra~ionale tor 

this presumption was eloquently set forth by Justice Jackson: 

The contention that ~n injury c~n ~mount to a 
criDe only when inflicted by intention is no 
provinel.1 ~.tr4n~ient notion. It is as universal 
and per.i.tent in mature sy~tQms of law as belief in 
fraedoa Of ~e human w11l and a consequent abil1ty 
&Ad duty ot.the normal individual to choose between 
qood and evil. A relation between some mental 
element and punishment tor a harctul act is almost 
~. instinctive as the childls familiar c~culpatory 
·But I d1dn't mean to· •••• 

The unanimity with vhich [courts] have adhered 
to the eentral thought that wronqdoing must be 
conscious ~o be cr1minal is emphasized by the 
variety, disparity and confusion of their 
definitions of the r~qutsite but elusive mental 
element ••• (including] such terms as ufelonious 
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intent,· ·criminal intont," "malice aforethought," 
·quil~y knowleage,- -traudulent intent,­
·willfulness,· u:cienter,- to Qenote ~ilty 
knowledge, or .~ ~,. to signify an evil purpose 
or .ental culp~Dility. ~y use or combin4tion of 
th ••• various tokcne, thoy have Rought to protE'.ct: 
those who ware not blameworthy in ~ trom 
conviction of infamous comaon-l~w crimes. 

eor1ssette v. united States, 342 U.S. 246, 250-52 (1952) 

Camphasi. aaaea). Although the presumption ravoring a ~ 

~ requirement is not as strong in statutes creating c1vil 

li~bility, because House aill 135 imposes civil andcri'lllinal 

liability f~r the 9~e ~ction~, thic Court must analyze the 

provisions of the Act in light of the presumption of a ~ 
I 

~ requirement. Having described the ~eaning and importance 

of a -guilty knowle.dqe· t"P-quirement in laws creatinq criminal 

liability" .. this Court now turns to Hou.e Bill 135. 

The medical emergency eAception, ~hic~ is defined in Ohio , 

Revised Code sec~ion 2919.16(1), is employed in the ban on 

poat-viability abortions. Thi. Cour~ concludes that because, 

under tho definition of medical emergency, a physician may no~ 

rely alone on his ovn gOod-f~ith olinioal judsment in 

deteIlllining that a medical emergency exists, and because both 

the medical eaarqency definition and provisions 1mposinq 

ori.i~l liability for violations of section 2919.17 lack 

aciantar requir.aente, Plaintiff has demonstrated a 

substantial likelihood of success of sho~ing that the medic~l 

emerqency definition in the Act 1s unconstitutional. 

House Bill 135 defines a medical emerqency as folloWS: 

-Kedical emerqency- meana a condition that a 
pregnant wOllan' s physician aeteIlll1nea, .in ~ t.a.l:t.n 
~ in ~ @xercise 2t reas9DQble medical jUdgment, 
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so complicates the woma~'s pregnancy as to 
necessitate the l~edlate perCormance or !n~ucement 
of an abortion in order to prQvant the da~th of the 
preqnant woman or ~o avoid a serious risk or ~he 
~ubGtantial and irreversible i~pairment of a m~jor 
bodily function of the pre9nant wo~an that delay in 
the performance or inducement 0' the abortion would 
cre~tc. 

p, 14 

O.R.C. S 2919.16(F) (amphaai. added). This definition 

includes subjective and objective requirements: the physician 

must believe, himself, that the aDOr~ion is necessary, and his 

belief must be objectively reasonable to other physiCians. 

Under this definition, a finding that the phys'ician failed to 

act in good faith i5 therefore D.tl nccc~~3.ry to i~poE:e civil 

and criminal liability. One could act 'in good faith and 

accordinq to one's own best mediCal ju~gment, and yet incur 

civil and criminal liability if, after the fact, the eXercise 

of th~t mcd~eal ju~qment is ~etermined by othQr~ to hava bean 

not objectively reaaonAble. In other words, physicians need 

not act willtully or recklessly in determining that a medical 

emerqency exists in order to incur cricinal liability; 

instead, they face liability avon if they act in good faith, 

and accordinq to their own beat (albeit, in the later opinion 

Of others, mistaken) me~ical judgment. Thu$, this definition 

appear. to create strict liability, that is, liability even if 

the phyaician acts in sood faith, and without a culpable 

mental stat., to comply with the statute. 

Although this Court is ~~ware of dny case which has 

considered ~e constitutionality of a similar prOVision, there 

ara three eases ~hich this eourt finds to be relevant. In 
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Colautti y. Frantlin, 439 U.S. 379, 396 (1979), the Supreme 

Court h81~ unconstitutional' a Pennsylvania provision which 

required physicians to determine non-viability before 

performinq an abortion. If a physician faile~ to abide by 

specific requirements where there was "sufficient reasonR to 

believe that the fetus -may be viable, 8 he was civilly and 

criminally liable. ~ at 394. No languaqa in the statute 

indicated that liability was to be predicate~ on a culpable 

state of min~. ~ at 380, n.l. The determination of non­

viability was to be based on the physician's "experience, 

judq'lllent, or 'professional competence. - IsL.. at 380 n.l. 

In concludinq that the provision did not contain a 

scienter requirement, the Court foun~ that neither 

Pennsylvania criminal law nor the Act itself "requires that 

the physician be culpable in failing to find sufficient reason 

to believe that the fetus may be viable." I..!L.. at 394-95. The 

Court also noted that the subjective standard in the Act which 

is -keyed to the physician's individual skills and abilities 

••• is different from a requirement that the physician be 

culpable or blameworthy for his performance •.•• " ~ at 395 

n.12. The Supraae Court then held the provision void for 

vaquen ... due to its lack of a ~ ~ requirement: 

Thi. Court has lonq recognized that the 
constitutionality of a vague statutory standar~ is 
closely related to whether that standard 
incorporates a requirement of ~~. Because of 
the absence of a scienter requirement in the 
provision directinq the physician to determine 
whether the fetus is or may be viable, the statute 
is little more than a 'trap for those who act in 
qood faith.' 
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Th@ perils of strict criminal liability are 
p4rticul~rly dcute here because o! the uncert~inty 
of the viability detcrm~nation itself. As the 
racora in ~1s case indica~es, a pnysician 
Qetermines whether or not a fetus is viable after 
conaiderinq a number of variablQs ...• In the face 
of these uncertainties, ~ ~ fiQt unlikely ~ 
·expert; ~ di3agree •••• Tha procPQot af cuoh 
aisa~reement, in conjunction vi~ a s~a~u~e imposin9 
strict civil and criminal liability for an erroneous 
determination of viability, could have a profound 
chilling effect on the willingness of phYGici~ns to 
perf or. abortion~ •.• in the manner indicated by 
eheir best medical judqment. 

~ at 395-96 (citations omitted) (emphasis addp.d). 

Colautti is directly applic:ablQ to t.hiG EaGg, insofar as 

the determination of ~hether a medical e~ergency eAists is 

similarly fraught with uncertainty, and is therefore equally 

suscepti~le ~o being dispu~ed by experts at a later date, 

thereby resultinq in criminal liability even where the 

phycioian ~~ted in qocd faith~ As noted, the medical 

emergency exception in House Bill lJ5 contains both a 

subjective and an objective requirement. Because ~h ot 

these r.equirements mu~t be met in order for the physician to 

avoid liability, and because there is no scienter requirement 

in this provision, a physician who performs a post-viability 

abortion under the medical emerqency exception may be held 

liabla AXaD if he or she acted in good faith, as lonq as the 

phYllician wa. later Qetermined, in the eyes: of others, usinq 

20/20 hindsight, to have acted unreasonably. Plaintiffs have 

Qeaonstrated a substantial li~elihood or success of showing 

that. qiven the short amount of ti~e in which every decision 

reqarding a medical emerqency must be made, and qiven the 
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varying, highly individual [actors ~hich :u~t ~e considered 

for eaCh ease, i~ is not unlikely ~at even wnere a physician 

act. in qood fai~, elqlerts ma.y ~t' .. r disagree 3.$: to ~e 

exi.tenc~, immediaoy, or extent of a medical omQr9Qncy. A5 in 

Colautti, this prospect of disaqreeQent, combined vith the 

strict civil and cri~inal liability for even good-raith 

determinations, co~ld chill physicians trom perrorminq post­

viability abortions even vhere it is their ~est meQical 

judgment that an aQortion is rQquirQd to pro servo the life or 

health of a patient. 
I 

In So finding, this Court acknowledges tha.t the "undue 

burden~ analysis in Planned Parenthood v. casey, 112 S.Ct. 

2191 (1992), applies only to pre-viability abortions, anQ 

therefore docs not apply to thiu provision governing the 
,. 

performa.nce of post-viability abortions. Although it may seem 

that this would render any ·chillinq errect" irrelevant, thi:; 

is manifestly not· the case. In Casey, the supreme Court 

rcoognized that the State's intere$t in the lifo of the fetus 

allows it to regulote or proscribe agortions after vi~bility, 

e~~ -where it i. necessary, in appropriate medical 

judgment, tor ~. preservation of ~he lire or health of the 

mothar.- 112 S.et. at 4821. Such i$ the situation here. If 

phy.ician. vere chilled from 8~tin9 according to their ovn 

best medical judgment when. determining whether a post­

viahili~y abOrtion is necessary to save the lire or the 

mothor, and Were forced to resolve even the smallest douht in 

favor of a ratus~l to act, this could have a profound, 
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neqative illlPiict on the State's interest in preservinq tne lite 

and health of the mother, ~nd on the pregnant woman's interest 

in her own lite and health. It i3 this Court's belief that 

such a situation would offend the Constitution to an even 

greate: degree than those situations in wnich a chilllnq 

effect preclud8~ the performance of elective pre-viability 

abortions, which ~re not neoessary to preserve tho mother's 

life or health. Therefore, the analY3is in C91~utti i~ 

apPl1cable to this case. 

l more recent case Which addresses this issue 1s p.la.l)~ 

Parenthood. Sioux Fal'i Clinic v, Mill~t, 61 F.1d 145'- (8th 

Clr. 1995). In th~t c:~ge, the Court invalidated provision& 

req~rdin9 the performance of abortions which created civil and 

criminal' liab1lity tor violations or South Dakota's pC5rent,41-

notice, mandatory-information, and medical~e~erqency 

requirements. The medical QmorgQncy provi~i9n in that case 

did ~ require the physician either to act in good faith, or 

~o apply reasonable medical judqmenti in~te4d, it merely 

provided: 

If a medical .m4rgoncy compola tho performance of an 
abOrtion. the Physician shall in!org the female, 
prior to the abortion if possible, of the medical 
iAdieations supportinq his jUdgment that an abortion 
1& nece •• ary to avert her de~th or that delay will 
~eat. serious risk of substantial and irrever~ible 
1.pa1raant of a major bo4ily function. 

~ at ~455 n.4. Other provisions imposed civil and ~riminal 

liability ~or violation of the ~edical elllerqency provision: 

[S l'-23A-22] If an abortion occurs which is not in 
compliance with (the me~ical emergency provisionl, 
the pcroon upon "'hom such an ~bortion ha:J been 
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perCorm~d ••• may maintain 4n action ~gainst the 
person who performQQ the abortion for tan thou. and 
aollars in punitive damages and tre~le .natever 
actual damagea the plaintiff may have ~u~tained. 

(34-23A-IO.2j A physician who violate~ (the medl~4l 
~ergency provision] is quilty of a ClaGG 2 
Jlisdemeanor. 

~ at 1455-56 n.5-6. None of these provisions contained ~ 

The District Court found that the proviaion creating 

criminal liability lacked a m.:.m ~ require..llll:mt, which "made 

it unconstitutionally vague, creating a 'Chilling effect' so 

that physicians, who cannot guess the standard under which the 
I 

courts will judgQ thair conduct, would choo.a not to act at 

~ll.· ~ ~t 1463. The District Court also invalidated the 

civil lia~~lity provision on similar grounds, aCttlr con\,;ll.ld.ing 

that 8tr1c~.civ1l liability created an undue burden because it 

made it unlikely that any physician would perform ahortions. 

The Eighth Circuit affirmed the lower court's decision, 

due to the statute's lack or a scienter requirement. It 

agreed that the provision creating criminal liability would 

creat. an un4u. ourden ~y chilling the willingneGG of 

physicians to perrorJ) abortions. l.lL. at 1465. It further 

aqreed thAt the'provision creatinq civil lia~ility--which did 

not require a find1nq that the defendant acted willfully, 

wantonly, or maliciou.ly, hefore awarding punitivQ damages-­

was invalid I 

The potential civil liability ror even good-faith, 
reasonable .istakes is more than enough to chill the 
w1ll1ngness of physicians to perform a~ortions 1n 
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South Oakota. We therefore hold that (this 
provision) is an undue burden on a woman's right to 
choose whether to terminate her pre-viability 
pregnancy. 

~ at 1467. 

As noted, the medicalemerqency exception in House Bill 

135 could impose civil and criminal liability even where the 

physician acted in good faith. Plaintiffs have demonstrated a 

substantial likelihood of success of showing that, given the 

fact that reasonable physicians might disagree as to the 

existence or immediacy of a medical emergency, this provision 

would create.liability even for good-faith, reasonable 

mistakes. As in Miller, this result would chill the 

willingness of physicians to perform post-viability abortions 

even whe~~,they are necessary, in a medical emergency, to 

preserve the life and health of the mothe~. 

A third case which supports this Court's findings is the 

Eighth Circuit's decision to uphold the North Dakota 

definition of a medical emergency, because it allowed the 

physician to rely on his or her 0.1\ "best clinical judgment" 

in determining whether an emergency existed, and because the 

statute contained a scienter requirement. Fargo Women's 

Health Orq. y. Schafer, 18 F.3d 526, 534 (8th Cir. 1994) ("It 

is the exercise of clinical judgment that saves the statute 

from vagueness ••. In addition, the North Oakota Act contains a 

scienter requirement that we believe prevents a finding of 

vaquenes8.-). Accord earnes v. Moore, 970 F.2d 12, 15 (5th 

Cir. 1992) (upholding medical emergency definition which 

allowed physician to rely on -best clinical judqment" and 

... -,c;: _ 
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contained scienter requirement for imposition of criminal 

liability). The statute at issue in Schafer defined a 

"medical emergencyM as: 

that condition which, on the basis of the 
physician's ~ clinical judgment, so complicates a 
pregnancy as to necessitate an immediate abortion to 
avert the death of the mother or for which a twenty­
four hour delay will create grave peri~ of immediate 
and irreversible loss ot major bodily function. 

~ at 527, n.3 (emphasis added). Although the North Dakota 

statute did not expressly contain a scienter requirement, 

North Dakota criminal statutes which neither 'specify 

culpability, nor 'explicitly provide that culpability is not 

required, are construed as requiring a "willful- violation of 

the statute, which is further defined as conduct done 

"intentio.n~lly. knowingly, or recklessly." 12.... at 534-35. 

Thus, although the statute containing the ~edical emergency 

definition was silent on the question of intent, the Eighth 

Circuit imported a scienter requirement into the.statute. 

The medical emergency definition in House Bill 135 

differs in two significant respects from the definition in 

Scb~fer. First. the definition in House Bill 135 does D2S 

allow the phy.lclan to rely solely on his or her own best, 

good-fAith ~edical judgment; instead, in addition to requiring 

that be or sh. act in good faith, it requires the physician to 

apply -reasonable medical judgment," ~hich is an objective 

requirement, sUbj.ect to second-guessing by other physicians. 

Second. the medical e~ergencY'provision creates strict 

liability because it lacks a scienter requirement; in 

- ..,~ -
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addition, the provisions creating criminal liability for 

violations of the ban on pos,t-viabilit¥ abortions, and of the 

viability testing requirement--both of which apply the medical 

emergency exception--lack scienter requirements. Therefore, 

the medical emergency exception in House Bill 135 appears to 

fail both of the tests upon which the North Dakota definition 

was held to be valid.-

In its earlier opinion which explained its Temporary 

Restraining Order, this Court incorrectly sta.~ed that Ohio law 

does not allow courts to import a scienter requirement into 

criminal statutes that are silent on the issue of whether 

intent is a required element, relying on state v. Curry, 43 

Ohio St.2d 66; 330 K.E.2d 720 (Ohio 1975) (-If the statute is 

silent on-the question of intent, intent is not an element of 

the crime. -'). Plaintiff correctly pointed out that an Ohio 

law enacted immediately prior to curry (although inapplicable 

to the facts in curry, which arose prior to the effective date 

of the statute) might, however, allow this Court to import a 

scienter requirement into the medical emergency definition, 

even though that definition does not include any intent 

requiraaant. section 2901.21(B) of the Ohio Revised Code 

provide. that: 

WbeA the section defining an offense does not 
specify any degree of culpability, and plainly 
indicates a purpose to impose strict criminal 
liability for the conduct described in such section, 
then culpability is not required for a person to be 
guilty of the offense. When the section neither 
spGcifies culpability nor plainly indicates a 
purpose to impose strict liability, recklessness is 
SUfficient culpability to commit the offense. 
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Thus, if the statute does not plainly indicate an intent to 

impose strict liability, Ohio courts could import a scienter 

requirement of recklessness into the statute . 

For two reasons, it is this Court's opinion that Ohio 

courts vould decline to import a recklessness standard into 

the statute's requirecent that a physician act "in the 

exercise of reasonable :edical judgment- ~hen determining 

whether a medical emergency exists. 

First, both sections/of the statute which apply the 

medical emergency definition--the ban on post-viability 

abortions, and the viability testing requirement, discussed 

infra--plainly indicate an intention to impose strict 

liability.- Both of these sections state that "no person 

shall- perform the proscribed acts, and fa'il to specify any 

mental state. Ohio courts have held that similar lavs which 

lack culpable mental states, and contain the term "no person 

shall ••. ,· plainly indicate an intention to impose strict 

liability. state v, CherasQ, 43 Ohio App. 3d 221, 223; 540 

N.E.2d 326 (Ohio.1988); village of 6ridgeEort v. Boven, 1995 

Ohio App. LEXIS 3892, at *6 (Ohio Ct. App. 1995). In 

addition, it i. significant that although the post-viability 

ban and the viability testing requirement lack scienter 

requirements, the ban on use of the D&X procedure does contain 

a scienter requirement. 3
' Ohio courts have held if portions 

3' . O.R.C. S 2919.15(8) providea: -No p.raon ahall kn~ingly perform or 
attempt to pertor- & Dilation and Extraction proced~r. ~pon a preqnant 
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of a statuto specify a culpable mental state, ~herQas other 

portions of the statute Qre,silent Q3 to the culp3b~c mental 

state, this is ill plain indication of an intent to impose 

strict lia~ility in the latter sections or portions. State v . 

Wac, 68 Ohio St. 2d 84, 87; 428 N.£.2d 428 (Ohio 1981); ~ 

9' Brecksville v. Marchetti, 1995 Ohio ~pp. tEXIS 5164 (Ohio 

Ct. App. 1995). Based on the foregoing, thi3 Court finds that 

the boln on post-viatlility awrt!::.r.6, cr.:! ~.e vie.z!.li~y te:sting 

liability. 

£Von it this vere not the case, ho~p.vp.r, Ohio courts 

would be unable to i:port a reckle55neEE re~~ire~ent without, 

in effect, rewriting the statute. This is because the 

statute' s' ·standard or "reasonableness," which icposes criminal 

liability \~ a phy~iciAn Acts unreasonably. in determininq that 

a medical omorqoncy exi~t~, i5 a lo~er standard for incurrinq 

criminal liability, from the per3pcctive of the, actor, than 

the standard of ·recklessnes~.·38 If courts ~ere to import a 

rec~lessness require~ent into ~he Qedical e~ergency definition 

par the above-quoted sQction 2901.21(B), physicians would no 

-.&11 •• (empt!u1 •. _dOld). Thll dlOlllOn.trl.t81 tlln tile Clneral AB8emDly 
know. ~ to iAe1u4e & .eLontor requiramant ~hon that i. ita Lnt.n~inn_ 

III 'fhe cl1ff.zoence bet ...... n the two .t&ndud. 11 ~.t eully aucernUlle Ln 
the az.a of to~ law. A. an example. a phYlieian ~ho commit a modioal 
malpr.ctic ... y be to~nd quilty of n.91l9.n~~ it he acta unreaGon&b1y. If 
h. act. r.ckle •• ly, however, he may be found quilty of groB. negligence, 
whioh i. a .cre •• rio~. of tonal, and expo"8 thl phy.ieian to a greater 
Glqn. ot 11&b1111:Y. .§.n, LS." Corhan:; v, Mgeloff', 17 Oh10. Ai>p, 20.1 
143; 24. w.2.2d 802 (Ohio 1;6;) (·Punitiva d~;Q' Qay be recovered in an 
action for negligence ~hQr8 luch nogligonoo La 00 gro ••• 8 to ehow a 
r.ckl ••• inditter.nc. to tile rigllt. and .arety ot other peraon •• ") 
(quoti n9 I yllabu8,. 
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longer be liable if they acted unreasonably, i.e., 

negligently; instead. they ~OUld have to act recklessly in 

order to be liable, This yould contradict the legislature's 

intent to create liability it a phycician faile to act "in the 

exerci:se' of reasonable l:edical judg-:.er,t," and ",c'Jld amount to 

rewriting the stat ... te, 'Jhich CC1;rts .. a'l n::.t do. 1:ne:re!c.re, 

this court concluC1es that a scienter req'J.!.re:er.-=. ::ay n.c.t be 

imported into the definition of cedical ~~~r;Q~cy. 

On the callis: ot the foregoing, this CC'.lrt concludes that 

the Plaintiffs have 5ho.~ a substantial likelihocd of 

demonstrating that the: :;;C'dical e:lO.:rg.:ncj' except.lon ln O.R.C. 5 

2919.16(F) is unconstitutional on t.o groundS: first, it 

appears to be vague, because both the definition of medical 

QlIIergency,' and the provis:iol'lll impos:ing cril:linal (and civil) 

liability for violationl5 of the po:st-viobi-ii ty bon and the 

viability te~tlng requirement, lack scienter requirements; 

second, ~he requirement tnat a physician'S aetermina~ion be 

objectively reasonablQ--that is, reasonable to other 

phYGioians--vculd appear to create a chilling effect that 

would prevent physicians Crom performing post-viilbility 

abOrtions Where. in their own best jud~ent. an abortion is 

neceaaary to preserve the life or health of the mother. 

5, Second PDY5jclan CODQlrrenCe Regujrgment 

If it is detQrminQd that a po~t-viability abortion i~ 

neoc:;~ary to cave the life of the .other, or to Ol ... oid ." 

serious ri6k of the substantial and irreversible impairment of 

a major bodily tunction Of the mother, the physician who 
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perfol"lU the abor~icn l:ust co;:;ply · .. i:.n a n'~e:, cf condi~ions 

qovarninq tha parfo~ancQ of thQ abortion. One of thase 

provi3iona ,requirc3 th~t at le~3t one o~her doctor concur, in 

writinC], "~S to the neces:3ity of the aportion: 

The determination of ~he physic1an who perrorms 
the abortion •.• 10 conourred in by at least one 
o~her pnysician ~no certifies in .7i~inq tnat the 
concurrinq phY5ician haa deto~ined, in good faith, 
in the e~ercise of reasonable medical judgment, and 
!ollowing a raviev or the available medical·records 
of and any available tests [sic] rOGult~ pertaininq 
to the pregnant woman, that the abortion .is 
necessary to prevent the death of the pregnant woman 
or a serious risk of the substantial and 
irrever~ible impairment of 4 m4jor bodily function 
of the pregnant voman. 

O.R.C. S 2919.17(B) (1) (b). Plaintiff argue~ that this 

requirement is unconstitutional because i~ unde~ines the 

physician"s jUdgmen~, iI::poses unnecessary and cWIlDersome 

delay!;, and' will be difficult to satisf~" b"ecaU5Q fay 

phyGician~ will bc .. illing to concur, ,in "''Titin." to an 

abortion's necessity.39 

In Doe V. Bolton, the supreme cour~ struck down a Georqia 

statute which required a physician to obtain confirmation of 

hi:;) decision to perfor:: ~n ~bort1on, fro::> t ... o other doctors. 

The Court reasoned that this requirement interfered with the 

phys1cian'. c11nical judgment and discretion: 

39 Th. t.a~lmony by dOctor. who pec'o~~ 14t8-tQ~~ 4Loctlone 1nd1cat •• that 
enl1 may ~ a valld eonc.rn. Cr. John Doe Hu:oat one tast1f18d tnae It 
would be ·v!~ually impoooibl.- to fLnd ••• cond phy.tei&A who would be 
... 111J.n9 to c.ctl!y 10 .. rltlng ~h.t an 4Loctlon 1. nac8 ...... )': "110 on. want .. 
to lnvol •• th-=-elve. in the i •• ~e. I think •• , whether it would ~ 'eat 
of peraonal har., ",h.tAQ" it would be f.&% of being ootraei~ed. t.ar of ' 
plck.tin9. who would W&nt to involve tham .. lv •• in thi' i •• u.. It would 
be much I •• iar to iqncr& it rather thLn to have your n&QQ on that ehart," 
(Tr., 1~/6. at 51). 
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The s~atu~e's emph~sis ... is on the attending 
pby8ici~n's 'bes~ clinical judqm~nt that an abortion 
is necessary.' That zhould be cufficient. The 
reasons tor ~ne presence of t.he ccnf1rtlation step in 
tn. atatute are perh~p~ 4ppa~~n~, but they are 
inau!fieient to Yithstand eO~G~i~~~icna! 
challenqe ••.. It a ~hysician is licensed by ~he 
State, he is rccognited by ~~e StA~C AS CAFable of 
exercising acceptable clinical jUd;:ent. If he 
tails in this, proresulon4l cen~~e and depriva~ion 
of his 1 icense are available re=.,,:!:', .. ;. 4<.e:r..:ireci 
acquiescence by co-prac~i~ioners has no ra~ional 
connection Yith a patient's need~ ~nd ~d~ly 
intrinqes on the physiCian'S rlqht to practice. 

410 U.S. at 199. This holdinq by the sc~re~e Cour~ appears ~o 

qovern the analysis ot the COncurrence requirement in this 

case, and Defendants have made no arqumant as to ~hy it chould 
I 

not ~o apply. Accordingly, this Court find~ that Pl~intiff 

has demonstrated a ~ub~t~nti~l li~eliho~a o( success or 

shovin~ th~t the second physician concurrence requirement in 

House B111 ·135 is uncons~i~utional, because it impermissibly 

interferes with the physician's di~crQtion. 

Additionally, it appear~ to thi~ Court that this 

requirement may be unconstitutional tor the same reasons Yhich 

render ~e medical emerqency definition li~ely to _be 

unconstitutional; to wit, the requirQ~Qnt that a cecond 

physician concur -in good f~ith (and] in the e~ereise of 

re48on&bl •• edic4l jud~ent· imposes criminal and civil 

li~111ty On such concurrinq physicians who act according to 

their own bBst clinical judgment, without any criminal intent. 

This ia likaly to create a chilling effect which vill deter 

physicians fro. concurring, in writing, that an abortion is 

medically necessary; this will Chill the performance Of 
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abortions whicn are necessary to preserve the life or health 

of the mother. Accordingly, this Court finds that Plaintiff 

hQS deaonatrated ~ GubstantiQl likelihood of CwcceSG of 

ahovinq ~hat the second phYGician =Or.c~==er.ce re~ire=ent in 

House Bill 135 is unconstitutional, be~e~se i: l~ lik~ly to 

chill the performance of ~os~-via~ili~Y aeor~~cr.s ~hlch are 

necessary to preserve the life or health of the =other. 

§. Cboice of Metbod Requirement 

Vnc.lo!r House Bill 135, .:.nother condit.ion ... hich IIll.lst be 

satisfied by a doctor perforcinq a post-viability abO~lon is 

the sa-called ·choice of ~~tbod· requirement: 

'l'hephyaichn .... ho performs •.. thg abot"tion 
terminates ••• tne pregnancy in the manner that 
proviqes the best opportunity tor the· unborn human 
to survive, unless that physician detennines, in 
good f41th and in the exercise of reasonable medical 
jud9lllent', that the termination of the pregnancy in 
t.hat manner poses a sjqni(is;:antly great"r ~ or 
the death of the pre~nant voman or a serious risk of 
the substantial and lrreversible impairl:lent of a. 
major bodily function or the pregnant voman than 
vould ether available method~ of abortion. 

O.R.C. 52919.17(B) (1) (C.) (e:zophasis added). Plaintiff argues 

tnat ta. requlr~nt that a particular metnod of abort.ion be 

used ~l ••• it vould pOGe a significantly greater risk of harm 

to the voaan, i. unconstitutionQl, PecaU3C it requires the 

physici~n to -trac.e orr- ~he vo~n's health for that of the 

fetus. 

In Colauttl V, Fr~rxlin, 439 U.S. 379. 400 (1979) the 

Suprema Court hald that a atatuta ~hich nraquirQ~ the 
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physician to make 0 ·trac.e-o!'· bet'o't:en l:he .... ccan·s hed.lth aM! 

additional percentage point~ of fetal survi .... al .. posed serious 

ethical and constitutional difficulties, 

Later, in Thornburgh v. American College of QR§tetrician~ 

god GyneCologists, 476 U.S. 747, 769 (1996), the Supreme Co~t 

invalidated 0 ·~holce of ~ethod· provision ~hich ~as 

remarXablY 81~1lar to the challenged provision in House Bill 

135, reasoninq that th~ words ·signific~~tly gr~ater ~edical 

risk" required the '.'o:::ao to bGar ar, a1~~-::~-.::~al, i:-,::~QaGQd risi< 

to her health, and co Io{;).:; uncon:;titution~l. '!'he proviSion at 

issue in Thornburgh read;' 

Every per30n who performs or induces an abortion ofter on 
u"born child has been determined to be viable shall 
exercise th~t degree of professional skill, care and 
dili9ance __ . and the abortion techni~ue e~ploycd chall 
be that Vhlch Yould provide the best opportunity for the 
unbor~'ch1ld to be oborted alive unless, in the good 
faith judqment of the physician, that method or technique 
would present a significantly g~eater rneaical ~ to the 
lif. or health of the pre~ant yo~an .... ~~y pcrcon Who 
intentionally, xnow!nqly, or recklessly violates tnat 
provisions of this ~ub~ection commit~ Q felony of the 
third d~ee, 

476 U.S. at 768 n.13 (emphasis a~~ed). The only dlrrerences 

between this statute and the one at issue in the present case 

ara: firat, ~t the provision in Tb9rnburgh allowed the 

phy.1cian to reiy 801ely on hi5 best clinicQl judgment, 

wher.a. the provi.ion in House Bill 135 does not; second, that 

the statute 1n Thornburqn required a CUlpable mental state in 

order to impo8@ criminal liability, Io{hereag HOuse Sill 135 

doea not require Any criminal intent. The Thornbyrgh 

provision therefore see~s far ~ egreglou~ Chan that in 
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House 8ill lJ', which, because it does not allow the phYSician 

to rely solely on his or her best clinical jUdgment, and 

impoGQ8 criminal liability even if there ~ere no criminal 

intent, Gecm~ likely to h3ve a chilling offQce on thQ 

physician's exercise of discretion in deee~ining ~hich 

abortion lIIethod Jlay be u.~eQ wiUlout. causing a ~5ignificantly~ 

qreater risk to the .c~an·s health. Th~s chl11~nq errect 

~ould negatively im~act the woman's life an~ ~eal~n. 

Accordinsly, thi~ Court finds that Plain~iff has dqmonstr~tp.d 

a substantial likelihood of succ.e~~ of :;ho'Jing tn3t the choice 

of method provlHion in House Bill lJ5 is unconstitutional, 

becaUse it will impermissi~lY interfere .ith the phYSician's 

exercise of discretion, to the detriment of the preqnant 
.' ." 

~oman • s hea,l th. 

Given the similarity between the provi~ion in Thornburgh 

and the challenged provision in this c~se, this Court further , 
finds that Plain~iff has demons~ra~ed a substantial like11hood 

of succesS of 8ho~ing th.t tha choicQ of method requirement is 

unconstitutional, bccou~e it -traQes off- the he~lth of the 

mother tor that ot the fetus, Qnu requireS her to bear. an 

incr.~&ad .edical risk. 

7. Second Physici~n Attendance Requirement 

Another require~ent in House 5111 l35 pertoinins to the 

provision Of post-viability a~ortlons requires that a second 

physician ~Q present ~hen the abortion is performed, to care 

for the fetus: 
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The physician ~ho performs ... the abortion has 
arranged for the attendance in th. ~~Q roo~ in 
which the abortion is to De performed ••. ot at 
lva$t one other physician who ia to take control of, 
provide i==ediate ~edical care for, and tak~ all 
reasonable steps necessary to pre~er~e the life anu 
hea~th of the ~nborn human im;gdiatgly upon tha 
unborn human's complete exPulsion or extraction rrom 
the pregnant wocan. 

O.R.C. 5 2'1,.17(B) (1) (e). Plaintiff also challenges the 

constitutionality or this prov151on. 

The Supreme Court. has considered s:"::ilar ~r::: ... isions in 

h~hcroft, 462 U.S. 47G, 4a5-a6 (l~aJ), the $u?re~e Court 

upheld a ~econd physician attendance requirem~nt because it 

served the state's cocpellinq interest in preserv1nq the l1re 

of the fetus. Although there was no clear medical emerqency 

exception i~ that ~tatutQ, thQ Court construed tha raquirement 

as allowing for an exception in medical ecergencies. 462 U.S. 

at 485 n.8. In Thornburgh, ho~ever, the Court struc~ down ~ 

second physician attendance requirement, because it did not 

contain a valid medical eCQrqency Qxception. 476 U~. at 771. 

Therefore, the constitutionality of the cecond phycician 

~ttend~nc8 requiregent in House Bill 135 appears to depend 

upon tbA validity of ~he statute's medical emergency 

QXception_ 

Aa discussed above, this Court h~~ found that Plaintiff 

haa demonstrated a aUbstantial li~elihood of success of 

Showing that the medical emerqency exception in House Bill 135 

is unconstitutional, because it lacks a scienter requirement, 

and ia thu~ vague, and bQcau~e its objective reasonabl~np.~~ 
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standard will chill ;;r.j·siciiln& frc::. Cle:.e,r=~n:nc; :'.'lat. a l:Ietiic"l 

emergoncy exists. For that reaso~, :.~:& Ccur:' fir-de that 

succeS8 9t showing that the 5econd physician attendance 

requirement in HouGe eill 1J5 is unconstit~tional.4o 

g, Ributtabli pr9iymption of Viability 

For purp03C3 of the bun on p03t-viubility ubortions, 

House Bill 1J5 creCl.tes Cl. rebuttCl.ble presulIlption "that cUl 

unbOrn Child or at least t~enty-rour ~eeXs or gestational age 

is viable.- O.R.C. 52919.17(C). The'statute defines 

g9Gtational age as -the agi of an unborn human a5 calculat9d 

fro. the first d~y of the lu3t men3truul. period of a pregnQnt 

woman.- o.~.c. 5 2919.16(8). 

Plaintiff Challenges this re:r.lire::lent on thr,ee qrounds. 

Firat, Plaintiff arqueg that a rebuttable'presumption of 

viability impermissibly limits the physician's discretion to 

determine viability. Second, Plaintiff ar~es that because 

the last menstrual perioO (LKP) me~hod or calculatinq 

qe.stational age generally producC,?s an age that is two Io'el!''\t:s 

earlier than the age fro~ oonception, the presumption actually 

atta~ at tventy-t~o veek~, when fetuses are not viable, and 

so 1. n.ceGGarl1y invalid. Finally, Plaint1!! argues that 

40 
In thl. COurt', opinion. the chl111n9 Arv~nt which applied to the 

leeon4 phflioian oon~rre~e rQ~lr&mQnt wo~ld ~ &fply to tht. 
~equir ... nt, which ao.. not require thl IaconO pnYlici&n to qive a written 
_ndorladAftt of the abortion. and eerily requir •• him or her to perform the 
az~~1y l&ud~l. roll ot carin3 tor tn. fatUI. 

- 87 -



DEC. -IS' 951WEDI li:39 P. II 

. ' 

.. 

"'. 

bQcause the presuoption can only be rebuttQd after the 

physician is ~rrc~ted and prosecuted, it ~ill chill physicians 

from determining that fetuses or a gestational age ot t~enty-

tour or more we~s are not via~le, ana .:11 constitute an 

undue burden on the r iqht to sau a pr~-"iabil i ty ahortion. 

This Court declines to con&idQr tnQ likalihood of SUCCQSS 

of any of these ar~ento. Althou~h the Suprc;c Court's 

decision in Hebst~r y. Beprodyctive Health services, 492 U.S . 

490 (1989), lndlc4tes that it may be constitutionally 

permiss1~le tor a state to i~pose a retuttacle presumption of 

viabiltty,41 this Court finds it unnecessary to reach this 

issue at this time, becauce, as ~ac diccucccd CUpTq, ~lQintiff 

has demon5~rated a sUbstantial likelihood of success or 

shoving tha.t the l1etermlnat10n ot non-viae.1ll ty 1n House 8ill 

135 is unconstitutionally vaque, as the objectivA ~t.~nd~rd in 

that determination conflicts with tho puraly subjoctivQ 

standard in the otatut.e's definition of "'iable in O.R.C. 

S 2919.16(L). It this Court deter:lnes, after a hearinq on 

the merit-s, tbae thQ determination ot non-viahility i~ 

unconstitut.ional; than any portion of tho ;t.tute ~hich 

roquir .. & pby.ici.m to either determine viability, or rebut G 

pr •• u.ption ot viability, ~U$t, ll~ewls~, be invalidated. 

41 In W.blt.r, • llT'-~r m4jority of the S~preme co~rt upheld a 
viability t •• tinq r.qulrQOQnt that at~&ehYd at the t~8nt1ath •• ak of 
pregnanQy. Although the ~h&11.n9.d It4tUt •• 1.0 ~po •• d 'wh.t i • 
•••• nt1ally a pr •• u=pt1on or ViaDll1ty &t 20 .~k." ~ At 515, JustLce 
O'Connor pointed out in h.r conc~rring opinion that th' con8~itu~ionAlity 
of thAt pr •• ~ption W4. not 4ft i"u. betor. the Court. ~ At 526. 
Ju.tlC. O'COnnor cUeS '~I~e, nc.ever, tllilt. i.n hllr opini.on. &n &roument 
that thi. pr •• ~lon of viability 1mporml •• l~ly r •• tricted the jUdgment 
of the phy.ici.n would prob~ly be unB~c~ ••• !ul. Yd. at '27. 
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Accordinqly, the COl.U't find:! it \,jooacee:cary to reach any of 

Plaintiff's arguments, in o'rder to finQ that Plaintiff has 

demonstrated a substantial likelihood or success or showing 

t1la~ t.he··rebu~~able presumption of viabili~y is 

unconstitutional, for the reason that the statute's mandated 

deter.ination of non-viability iG invalid. 

t. Viability Testing Begyire;ent 

The ~hirQ.~ajor portioo ot Hc~se ~i!! !J5 creates a 

viabi 1 tty testing re.qu i remen!: at t.he t.·.op.r.r.,·-second v<;?<;?k of 

prog'nancy, which ~l.Ist ~a complied · .. ith· before an abortion 

after that time may be performed: 

E%cept as provided in (the ~edical emergency 
exception], no physioian chall perform ••• an 
abor~1on upon a preqnant wo~an atter tne beginning 
of her tvcnty-~econd week of preqnancy unless, prior 
to tha perfo~anc8 [of) ._. the abortion, the 
physician determines, in qood raith and in the 
exercise of reae:onablcmcdical jl.ld~cnt, that the 
unborn numan is not viable, and the physician makes 
that determination after performins a medical 
examination of the pregnant voman and after 
pertorm1ng or causing ~e performing of gesta~ional 
a~e, weighti lUng' maturity, or other te~t~ of the 
unborn human that a reasonable physician making a 
determination as to ~hether an unborn human is or is 
not viable would pcrform or C3~~C to ~c pcrformed. 

O.R.C. 5 :nU.1B(A) (1). In addition to performing these 

teat •• the phyalclan may not perrorm tne a~ortion -wl~ou~ 

first antarlnq the deter=1natlon ... and the as~ociated 

finding'a of the IIQdical aXUlination and test~ des:cribQQ in 

the aedical records of tho preqnant voman.- S 2919.18(A) (2). 

The physician need not comply vith either of these 

requirements it a ~edical emerqency exists. S 2919.18(A) (3). 
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Violation of this section or the ;..:.;t is a rour1:h degree 

m1sdeaeanor. S 2~l9.l8(B)! 

~lthou9h a viability tQ~ting rQ~ir~:Qnt ~ac upheld in 

1oI9bster, 49:Z u.s. at ~90, the vi>1i;ili':j' tc;ctir,g :-eqlliremcnt in 

House Bill l~S appears to gC unconstit~~icr.al for t~o reason~. 

First, for the reasons given in an earlier par~ 0: this 

opinion, the statute's QeterQ1nat1on c: non-viability appears 

to be unconstitutionally v"Ique. S~,cond, for the !:~asons aho 

given in an earlier part of thig opinion, the"definition of 

medioal cmcr~cncy appears to lack a ~ rea requirement, 

which creates vagueness,' and al:so <1ppears lii>ely to create a 

chillinq effect that ~oulcl unconstitutionally jeopardize the 

life or health of pregnant ~omen needin~ an abortion, due to 

its requirement that a physician's deter:ination that ~ 

mcdic~l emerqency exists be ogjectively reasonable, 

Accordingly, Plainti!: has de=onstrate~ a SUbStantial 

11Xe11hood of success of showing that the chal1Anged viahility 

testing requirement is uncon~titutional, for two reasons. 

FirGt, it l~cks ~ valid medical emersency exception. Secona, 

the definition of viagl~ in O.R.C. S 29l9.16(L) I which applies 

to thia vi~11i~y testing requirement,42 allows the physici~n 

to rely aol.1Y,on his or her own bQct clinical judgment, 

wberea. this .~ndated determination of non-viability a130 

imp05e& a r8~ir~enc th4t the physician's determination ge 

0&2 ·1'lle d.ef1n1t1onl in O.R.C. S 2919.16 apply bo~h ~o tha po.~-viabilit:y 
bLft 1n S 2919.17, &Ad to the vi&bili~y te.tin~ r.quiremcn~ in 5 2919.18. 
It the de'1n1~1on 1. tl&Wed, ~IIQn & requlation or r8GU1reoent ba8ea on 
that definition ia allo fl~w.d. 
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oblectiyeiY reasonablej this conrlicc c.eaces an a~biquity 

which appears to render this portion of the Act 

uneonstitutionallyva~~Q, bQc.~~Q ~ho pr.YEiciar. h~G no clear 

guidanca'aa to what standard will be applied in j~d9inq 

~hether he or ahc i~ criminally and civ~lll liQbl~. 

III. Wbether I~~~ance Or an Injunction Wil' save Plaintiff 
from Irreparable Injury 

Having cons1dered the substantial 11Kelihoo~ of 

plaintiff's success on the merits, this Court now turns to the 

remaininq pronqs governing the issuance of a preliminary 

injunction. ThQ .Qcond prong of the preli:inary injune~ion 

standard rc~ire3 the Court to make findings as to whether the 

issuance cif an injunction 15 necessary to save the plaintiff 

from irreparable injury. 

T~portantly, Plaintiff HaskQll ha. ~tanding in thic 

lawsuit not only to raiGe his own right:!; b~t also to raise 

.the righta of hi$ patients. Therefore, this Court need no~ 

decide ... hether the harm ."hich plaim:iu' Has;;'ell will suff@r if 

prosecut.ad crimina lly or .sued civilly UI1der thQ Act, is: 

irrQ~&ble. In.tead, thi:: Court .. ill focus on the harm which 

will b. ~tt.r.d by his patients. 

&otb Jane Doe NUmber One and Jane Doe Number TWo 

testi!ied that they chOSe to terminate their preqnancies, late 

in the second trimestQr, aftQr di~covQrin9 that their unborn 

children had severe anomalies. If thi~ Act had been in 

effect, either or both o! these women may have been prevente~ 
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rroa taI'1linatinq their pregnancies, under either the 

provisions of the viability testing requirQ~Gnt, or the 

provisions of thQ pOGt-viability b~n, In both cases, the 

fet~s may veIl have been determined to h4ve be~n'vl~ble, and 

vo~ld not have been db Ie to be aborted, 

In this court's opinion. the COGt of being forced by the 

state to carry to tel"lll a ch lld vi thout a spine. or ~~.funetioni!".c; 

kidneys, or vith otr,er ~uch ~Qvere defec~s, i~ ceyon4 

description, It i~ difficult to i:og:~e ~C. horrible it woul~ 

be to knowingly carry d \:fhild to term .ho :s dying. or Vllo has 

no reasonable chance or normal physical cevelopment.~J 

In addition, it is i~pos5ible to calculate the har.= which 

would be suffered by a pregnant vo~an vho, though she would .. ' 
prefer to t~ surgery or other methodS to pitigate her unborn 

child's severe defects, is compelled by this ban on post-

viability abortions--.hich only allo~s an abortion if her 

~hygjcal health is in danger--to torminate her pregnancy 

bQfore the ban Q3napply ~o her, instead of takins .~easures tg 

help her unborn child, beC4YSe 5he reared the emotional and 

mental coat of carry1nq a ch11d to term who had such sever~ 

der.eta. It i. difficult to imagine a clearQr example of 

irrep&r&bl. hara, than is evidenced by these t.o scenarios, 

43 Although it .. y aete that a CnilQ who wal certa1n to die, &nd bad no 
realOnabl. chance fo~ no~l d.v.lo~nt. ~u14 not b4 con.Ldor.d to bo 
vi~l., the to.tLaony in thi. ~ ••• indlcat •• oth.rwL •• , Dr. Harlan Gil •• , 
for ".-pl., t •• tlfl.a that Cable. with cartain chrccoI~l dafecee are 
con.ider~ to be viable O.von though th ••• eh~ldron have no re •• on~l. 
chana. for normal mental metor dovllo~nt"., Ivan thouqh it', a very 
"rioue Cetect, (anc) evan thouqh it u.ually loads to doath 1n ~h. 
nur.ery.- (Tr., 11/13. at 28'1. 
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Aa tor the harm suffer~d by pregnane .ocen who are unable 

to terainate the'ir pregnar.cies by ::eans of the O&X procedure, 

~ane Doe Number Two testified that the procedure vas helpful 

to her because it allowed her feeus to be aborted intact, 

vhich vas necessary for the perfo~ance of an autopsy. After 

learning that the defect vas not genetic, she and her husband 

had mora children. Jane Doe Number One testified that the C&X 

procedure vas much easier to endure than an earlier abortion 

performed by use of an induction procedure. ':in addition, this 

Court has held that Plaintiff has demonstrated a substantial 

likelihood of success of shoving that the alternatives to the 

D.X procedure--induction cethods, hysterotomies, and 

hysterec~~~ies--are neither as safe to the moeher's health, 

nor aa avaj,lable to women seeking non-therapeutic abortions. 

Pregnant vomen in this state .ho are unable to terminate their 

pregnancies by means of the D.X procedure cay therefore suffer 

irreparable harm, either because other abortion methods are 

not as safe for their health, or because other abortion 

methods are not as available to them. 

Baaad on the above, this Court concludes that a 

prelt.inary injunction would serve to prevent irreparable 

injury to the patients of Plaintiff Haskell. 
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IV, Whether Issuance of an lnjunction would Harm Others 

The third prong or the preliminary injunction standard 

traditionally requires this Court to "balance the equities" in 

considerlnq whether the harm to the Oefendant resultinq fro~ 

issuinq the injunction, would outweigh the r.ar: to the 

Plaintiff resultinq from denying the i~j~~ctior.. . 

A5 tar aa the De!endanta' intQrQGts are concerned, a 

preliminary injunction will merely =aintain the status quo 
f 

while the constitutionality of this legislation is decided. 

The potential for irreparable injury to some of Plaintiff's 

patients has already been discussed; in addition, other 

pregnant vomen may be har:ed by specific provisions of the 

Act~ For,example, the objective reasonableness standard in 

the medical'emergency definition may chill, the discretion of a 

pregnant voman's physician in determininq that a medical 

emerqency exists, to the detrilllent of her health;"·· As another 

example, the apparent vagueness of the determination of non­

viability may chill physicians from determining that certain 

tetuses are not viable, and, therefore, ~ay place an undue 

burden in the path of a woman seeking a pre-viability 

abortioa. In this Court's opinion, therefore, the harm to the­

patient. Whoa Plaintiff represents, should the preliminary 

injunction be denied, would be greater than the harm to the 

Defendants, it the injunction were granted. 
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v. Hhether Issuance of an Inj~nction ~9~ld Serve the Public 
Interest 

Tha final prong of the preli~inarf injunction standard 

requires this Court to dete~ine ~hethe~ the issuance of an 

injunction would serve the public interest. 

In this Court's opinion, the pubtlc interest is best 

served by a full and fair hearing on the :erits of the 

conatitutionality of this legislation, particularly in view of 

the fact that the Plaintif.f has demonstrated a substantial 

likelihood of success of showing that n~erous provisions in 

House Bill 1~5 are unconstitutional. Accordingly, the Court 

concludes that the public interest would be served by the 

issuance of a preliminary injunction. 

VI. CODclus.ion/Conclus ions of Law 

To summarize, this Court has held that all four prongs of 

the preliminary injunction standard weigh in favor of granting 

a preliminary injunction, which enjoins enforcement of all 

provisions of House Bill 135. In addition, this Court has 

. held: 
'" ... 

(1) it haa te4eral question jurisdiction, under 28 U.S.C. 

S 1331, over thi. constitutional challenge to a state statute, 

(2) PI_intit! Haskell may seek pre-enforcement review of 

Houae Bill 135, and this lawBuit is therefore ripe; 

(3) Plaintiff Haskell has standing to bring this action, and 

may aasert both his own rights and the rights of his patients; 

(4) the Salerno standard no longer applies to a facial 

challenge to pre-viability abortion regulations; 

I 
I 

\ 

I 
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(5) the Salerno standard does not apply to a facial 

challenqe to post-viability abortion regulations; 

(6) although a state may proscribe most abortions subsequent 

to viabi·li ty, the sta te!:lay not take a'way a pregnant woman 's 

righe eo have a post-viability abortion ' .. here, in appropriate 

medical judqment, such an abortion is ~~cessary ·to prese~~e 

her life or health~-accordinqly, strict scr~tiny should not ce 

'<utilized in this analysis; 
f 

(7) Plaintiff has demonstrated a substantial likelihood of 

success of showinq that the definition of "Dilation and 

Extraction procedure- in O.R.C. S 2919.1S(A) is 

unconstitutional, because of vagueness; 

(8) Plaintiff has demonstrated a substantial likelihood of-.' .. 

success of .showing that the ban on use of .the O&X procedure in 

S 2919.15(8) i. unconstitutional, because the state may not 

ban an abortion procedure unless there are safe and available 

alternatives, and because this ban llIay chill the exercise of a 

woman's right to a pre-viability abortion; 

(9) Plaintiff'has demonstrated a substantial likelihood of, 

success of showing that the ban on use of the D&X procedure 

doe. not MrVe the stated interest of preventing unnecessary .r; 

cruelty to the htus; 

(10) Plaintiff has demonstrated a substantial likelihood of 

succeS8 of 8howing that the mandated determination of non-

viability in S 2919.18(A) (1), as applied to the post-viability'; 

ban (5 2919.17(A) (2» and the viability testing requirement 

(S 2919.18), i8 unconstitutional, because the objective 
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standard in that detercination is inconsistent vith the purely 

subjective standard in the definition of viable in 

S 2919.16(L)i 

(11) Plaintiff has demonstrated a subs~antial likelihooc c! 

succeS8 of showing that the definition of serious ris~ of the 

substantial and irreversible impairl:ler.~ of a J:ajor bodily 

function in 5 2919.16(3), a& it aFplies ~o one allovable 

exception to the ban on post viability abortions, in 5 

,2919.17(A)(1), is unconstitutional, because iis limitation to 

factors relating solely to physical health impermissibly 

restricts the physician's determination of vhether an abortion 

is necessary to preserve the health of the pregnant womani 

(12) Plaintiff has demonstrated a substantial likelihood of 
, " 

success of ~howing that the definition of medical emergency in 

S 2919.16(F), as it applies to the post-viability ban (S 

.2919.17) and the viability testing requirement (5 2919.18), is 

unconstitutional, because it lacks a scienter requirement, and 

thu. i. vague, and because it does not allow the physician to 

rely on his or h~r own J:jest clinical judgment that a medical 

~erqency exi.ta, ·and so may chill physicians from determining 

that a .-dical emergency exists even vhere necessary to 

preaerve the pregnant voman's life or health; 

(13) Plaintiff has de~onstrated a sUbstantial likelihood of 

success ot showing that the second physician concurrence 

requirement in S 2919.17(5) (l)(b) ia unconstitutional, because 

it impermissibly limits the primary physician" discretion, 

and because it may Chill the performance of,post-viability 



DEC. -13' 9S(WEDI 1i:41 TEL:513 223 6339 P.21 

.-

abortiona that are necessary to preserve the life or health of 

the mother; 

(14) Plaintiff has demcnstrated a s~~stan~ial likelihood of 

success of showing that the choice 0: we~hcd requirement in 

5 2919.17(8) (1) (d) is unconstitutional, because it requires 

the woman to bear an increased =edical risk, forc~s the 

phyaician to -trade off- th. pregnant ~owan'& health for that 

of the fetus, and impermissiblY interferes with the 

physician's exercise of discretion, to the detriment of the 

pregnant woman's health; 

(15) Plaintiff has demonstrated a substantial likelihood of 

success of showing that the aecond physician attendance 

requirem~~~ in S 2919.17(B)(1)(e) is unconstitutional, because 

the medical. emergency exception appears to be ,. 

unconstitutional; 

(16) Plaintiff has demonstrated a substantial }ikelihood of 

success of showing that the rebuttable presumption of 

viability in S 2919.17(C) is unconstitutional, because the 

mandated det.r.i~ation ot non-viability in House Bill 135 

appear. to be QnConstitutionali 

(17) Plaintiff has demonstrated a substantial likelihood of 

SUCC8 •• ot &hoving that the viability testing' requirement in 

S 2919.18(A) (1) i. unconstitutional, because the medical 

emergency definition appears to be unconstitutional, and 

because the mandated determination of non-viability appears to 

be unconstitutional. 

\, 

" 
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This Court further concludes that the issuance of an 

injunction will prevent irreparable injury to the patients of 

Plaintiff Haskell, that such injury out~eighs the injury which 

will be suffered by Defendants if this injunction is' issued, 

and that the public interest .. ould be served by the issuance 

of this preliminary injunction.'4 

WHEREFORE, based upon the afore~aid, ~~i& Court orders 

that the Plaintiff's Motion for a preli~inary Injunction be 

GRANTED, effective as of the filing of this opinion. 

Accordingly, Defendants, their employees, agents, and servants 

are preliminarily enjoined from enforcing any provision of 

House Bill 135. Having considered the issue of bond as is 

required by-. Rule 65 of the Federal Rules ~f Civil Procedure, 

44 Thi. Court adopt. the tinding ••• t forth within thi. Opinion a. it. 
'. Finding. of Fact, for p~rpo.e. ot Rula 52(a) of the Federal Rulae of Civil 
·\~roclldurll. Thi. Court find •• upport for it. hex of separate finding. of 
fact in the Supreme Court'. holding "that there ~u.t be findinga, at4tGd 
either in the court'. opir.ionor .epu&tely, ..,hieh 4ro aufficient to 
indicate the factual ba.i. for the ult~te concluaion." ~elley v. 
Everglade, Prainage D1o~, 319 O.S. 415, 422 (1543), quoted ~ approval 
.in B,l, Goodrich CO. v, Rybber tatex Prod" Inc,. 400 F,2d 401, 402 .(6th 
Cir. 1968)1 1!S ~ Slanco Y. Opit.d Coyntleo, NO. 82-3115 (6th Ci~. 
1983) (allowing di.trict co~rt to adopt oral opinion && finding. of fact 
and conclu.ion. of lay for p~rpo ••• of Rule 52); Craggest v. 8d. of tduc. 
o! ClfXJ1and CitX 'ch, Pilt., 338 F.2d 941 (6th cir. 19641 (allowing 
dietrict ~ to adopt written me=orandum a. finding. of f4C~ and 
conclu.1ona of lav for purpo ••• of R~le 52), 

aow.vec, thl. Court a •• ure. coun •• l for the Plaintiff and eh. atate 
Defe~. tb.&t ~ir cS.atailed, propoaed Finding. of lact and Conelu.ion. 
of t.&II _re thc.~CN9hly r.vi~ And form t~ buil of &!.lch of eh. 
di.cu •• loa contaiced herein, Thi. include. the .uemi •• iona of the .tate 
Defendant. ~hic~ ware net fully daliverad to thi. COurt'. ch~r., by 
lacalalle, until JI45 a.a., thi. dAta. In .hort, the dilig.nt effort. of 
COWlHl have not ~n in v .. in. 

ror purpo.e. of c:cmpl.tin; the rlcord, :.hi. c;ure also rendei. the 
following wvidantiary rullnq., Pl.intiff'. Exhibit 2. i. admitted, for 
the liaited ~rpca. of .howinq t~ .. polition of the ).m.erican College of 
OO.t.trici&n. and Cynecol09i1t1 on the faQ.rd ?U"tial Birth Abortion Act 
of 1995, but not fer tha truth of the .t.tem.nt ...... rt.d therein. 
Plaintiff'. Ixhibit 25 i. ,%cluded, •• h.ar'AY. 

I 
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this Court concludes that no bond should be required of the 

Plaintift . 

Cou~sel listed below will note that a brief telephone 

conference will be held, between Court an~ Counsel, beginning 

·'··.at 4:00 p.II., Eastern time, on Friday, December 22, 1995, for 

the cxpresa purpose of determining furtiler procedures to be 

followed in this litigation. Specifically, Counsel should be 
• I 

prepared to d1SCUSS ~hether they ~ish to proceed to trial upon 

the merits of. the captioned cause, at a date in mid-1996, or 

whether, in the alternative, Defendants wish to take an 

immediate appeal of this decision to the sixth Circuit Court 

of Appea~8, pursuant to 28 U.S.C. S 1292(a) (1). 

December 13, 1995 

Copies to: 

David C. Creer, Esq. 
Alphon.e A. Gerhardstein, Esq. 
Sarah Po8ton, Esq. 
Kathryn Xolbert, Esq. 
Diane Richards, Esq. 
Karilena Walters, Esq. 
Eli •• a Cohen, Esq. 
Chris Van Schaik, Esq. 
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