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March 18, 1996

Representative Charles Canady
United States House of Representatives
- -Washington, D.C.

Dear Mr. Canady: |

I am Dr. Paul Blumenthal, a Board-Certified Obstetrician-Gynecologist
practicing at Johns Hopkins Bayview Medical Center. I am an Associate
Professor of Gynecology and Obstetrics at The Johns Hopkins  University
and am the Medical Director of Planned Parenthood of Maryland. I am also
a specialist in epidemiology and reproductive health care and am a Fellow
of the American College of Obstetricians and Gynecologists. In addition, I
am an advisor to the World Health Organization, and the United States
Agency for International Development, on issues relating to safe
motherhood, contraception and reproductive health care. As a result, I
have traveled extensively for the Johns Hopkins Program in International
Education in Reproductive Health, particularly in Africa and Southeast
Asia, setting up programs to improve maternal health and access to safe
and voluntary family planning services.

I ask you to oppose HR1833, a bill designed to undermine a woman’s
right to proper reproductive health care, including abortion, and to
interfere with a physician’s ability to make proper medical decisions based
on his or her judgment.

In my capacity as an international advisor, I go to countries where
access to abortion services is poor, where abortion is still illegal and where
maternity wards continue to be filled with women suffering the effects of
unsafe abortion. Many of them die. In fact, in many countries, the
situation is similar to the way things were in the United States beforc safe
and accessible abortion services were available; unsafe abortion is still the
most common cause of maternal death. We believe that, in this country we
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have gotten beyond that point. We have recognized that women need and
deserve access to safe abortion. It is thus our job to make those
procedures safe, as well as to protect womens’ lives during childbirth.

- It is quite clear that this bill would reduce access to safe abortion
and would define the doctors who perform them as criminals. There is
actually no formally recognized medical procedure to which the term
referred to in this bill applies: it is therefore vague and medically
incorrect. None of my colleagues know or could actually state whether the
procedures they now perform could be covered under this bill. One can
only assume that by intimidating providers with the constant threat of
criminal accusations, the intent is to frighten the medical community, the
same community which swears an ancient oath to use its knowledge and
skills to serve and protect the lives of its panents from performing
pregnancy terminations at all. - S

Proponents of the bill seem to be claiming that this will ban a

. particular procedure. However, as I noted, this procedure is not defined ‘in

such a way as to know exactly what it is that is being banned. However,
even if it were clear, it would be unprecedented for a legislature to ban-a
particular procedure; essentially, to practice medicine from the house
chamber without ever seeing a patient, understanding their needs ,and
without knowing what physicians face on a day-to-day basis.

The practice of high quality medicine requires that, in order to
accomplish a given treatment or therapy, physicians need to be
knowledgeable about and be able to perform a variety of procedures.
Planning such a procedure is done in consultation with the patient, based
on the experience and training of the provider and the individual
circumstances of the patient’s condition. Sometimes, one plans to perform
a certain surgical procedure, but, as a result of developments during the
surgery and/or patient’s condition, one must adapt and choose a different
course or modify the procedure as originally planned. These decisions are
often quite complex and mandate that physicians use their best
professional and clinical judgment, most often, right on the spot. These are
decisions which should be made by physicians and their patients alone.
Indeed, when performing surgery there is no time for a call to the
legislature, the supreme court, or anyone else in order to ascertain a
statutory position, or to request a waiver. Physician and surgeons should
be allowed to practicc their art in accordance with time-honored peer
review standards and with only the interests of the patient at heart.

This bill evokes an image of we physicians requiring that our
attorneys be present in the operating room, to advise and counsel us at
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each step. If a procedure even appears to goes in a certain direction, we
could be criminally charged. On the other hand, if we fail to use our best
medical judgment, because of this law, they are exposed to charges of
malpractice, negligence and would have violated both our own personal
and professional standards, as well as the oath we have sworn for
hundreds of years.

To be sure, discussing abortion procedures, or any other type of
surgery, is often not pleasant. On the other hand, neither is it easy to
discuss lethal fetal conditions like skeletal dysplasia. This is a group of
genetic syndromes which result in the birth of infants who are destined to
die within the first few minutes to hours of life, and whose only
experience of life is that of suffocation as they gasp in an attempt to
breathe.

Advances in prenatal detection may now allow a couple to know that
this will be the fate of their wanted pregnancy, If a couple struggles with
this information and then decide to terminate that pregnancy, it is my
duty 1o help them, using the safest, most effective procedure I know. For
these reasons and in order that physicians will always be able to put their
patients’ needs first, I urge you to reject HR1833.

Sincerely,

Paul D. Blumeithal, MD, MPH
Associate Professor of Gynecology and Obstetrics
Johns Hopkins University

Note: The opinions expressed here are those of Dr. Blumenthal and not necessarily
those of the Johns Hopkins University, The Johns Hopkins Health System or the
Johns Hopkins Bayview Medical Center.
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WILLIAM K. RASHBAUM, M.D., P.C.
208 EAST 72ND STREET
NEW YORK, M. Y. 10021

TELEPHAQNE: (21 2) 8868-8300

The Honorable Charles Canady
United States House of Representatives
Washington, DC 20515-0912

March 19, 1996

Dear Representative Canady: -

I writé to you today to strongly urge your committee to reconsider HR #1833, I am a professor of Obstetrics
and Gynecology at The Albert Einstein College of Medicine and The Comell School of Medicine. I started
performing and teaching Dilation and Evacuation techniques in 1978. .

My colleagues and I have completed over 19,000 procedures since we began. We have done the D&X ,
method that is under consideration in HR 1833 routinely since 1979. This procedure is only per;formed in
cases of later gestational age.

To ban the D&X would only be making a very safe procedure more dangerous. Dilation and Evacuation
requires surgxcal instruments that could result in rare but severe damage to the mmother. The D&X procedure
does not require the use of these instruments.

Outlawing the D&X will result in higher maternal health risks and mortality. The result to the fetus is the
same - unfortunate but merciful termination regardless of method.

Please reconsider HR # 1833 and leave medical decisions to physicians who are equipped with the necessary
knowledge and experience to make them.

Respectfully yours,

g o i Zmas——

William K. Rashbaum, MD

T0TAL P.O2
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The CharlClttesville Center

for reproductive T~ sexual health

Herbert C. Jones, Jr., M.D., FACOG
105 South Pantops Dr.
Charlottasville, Virginia 22901
(804) 9770200

Wedneaday 20, 1996

Honorable Charles Canady

U.S. House of Rapresentatives
The Capital

Washington D.C.

20510

Dear Sir,

As a physician who has delivered over four thousand infants during my
career I feel I can comment very strongly on a subject which legislators
with no obstetrical training or exparience are trying to leglslate.

In 1956, I was trained and delivered an infant uging basically the technique
which 18 being legislated against. This approach has been utilized for years and
was advocated for the aftercoming head when undeliverable. The decompression of
the cranium by needle or trocar certainly is better than a caesarean section
or & hysterotomy.

To outlaw such a procedure or to make the phyaici&n under extreme stress
having to worry about legality is beyond reason. ' :

There have been two or three cases over the years that without knowledge
of the ability to perform such a procedure would have left my patient in
jeopardy. As a physician in the delivery room a change in type of delivery
may have to be instantancous. 1t is awfully lonely on the firing linc,and yes;
there are occasions when time for & consult 1s unavailable even with a termination
of pregnancy.

As to the effect of anesthesia to a mother affecting a bady,only Jim McMahon
knows what he intended to say and with his unfortunate demiae;the wvomen of America
lost a qualified, capable, considerate and courageous physician.

Sincerlx‘

Dr. Herber

— ——

. Jones M.D.
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TESTIMONY BEFORE THE HOUSE SUBCOMMITTEE ON THE CONSTITUTION;
Representative Charles T. Canady, Chairman

WASHINGTON, D. C.

TUNE 23, 1995

METHODS OF ABORTION IN ADVANCED GESTATIONS:
PRINCIPLES AND RISK MANAGEMENT

INTRODUCTION

It probably is not surprising to the commit{ee members that when I was first called .
to testify regarding the intact D and E, I was in the middle of a very busy clinical y
schedule. In spite of this, I considered it an honor and a duty to accept the invitation.

Ms. Keri Harrison, coungel to the subcommittee, said the oral testimony must be
limited to 5 minutes. 1 informed her that 5 minutes was verylittle time for such a
complicated subject ag surgery. Nevertheless, I worked on my testimony for about 15
hours the following weekend and several more hours the evening of June 12th (Monday)
after Ms. Harrison replied when questioned by me that the 5 minute limit was firm. The
next day I left a message with Ms. Harrison that despite my efforts, I was unable to cover
even the rudiments in only 5 minutes and would not want to mislead the committee with a
statement that would obscure more than clarify. I remarked finally that since written
testimony had no such limitations, I would be forwarding that (o Washington.

Mz. Harrison called me at 5:10 the next moming (June 13th) at my home. She
expressed dismay that 1 would be unable to come to Washington-- that the committee was
expecting me. I reiterated that despite working on it for more than 20 hours, 1 could not
write a coherent statement regarding the Intact D and E'that could be presented in 5
minutes, Something so short might hinder rather help the committee get at the truth.
Further, 1 reminded her that 1 still had not received a written invitation to testify nor 2
capy of the proposed legislation. Regarding the invitation, she responded that she wasn't
“sure she could find a signed one.” She did say that she would try to get me more time
for my testimony and would contact me later in the day. Although I did not leave the
surgical center until 11:00 P. M. Washington tune, | received no word . On June 14
(Wednesday) at 3:10 P.M. | was told that the chairman was granting me 10 minutes. By
that tizne, however, 1 had conflicting clinical responsibilities. I had forwarded printed
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material days before. I left a message the evening of June 14th of the conflicts and hoped
that the infermation already sent would be of some help.

When I was told that the chairman said on more than one occasion that I was

‘unwilling to come and defend the surgery, I was dismayed at this misrepresentation of

what reaily happened. J presume that the chairman was not told nor corrected by counsej
at the hearing.

PERSONAL AND PROFESSIONAL BACKGRQUND

1 am a married physician with a loving wife of more than 20 years and two
blessed teenage children. I am the founder and medical director of the Eve Surgical
Centers in Los Angeles. It is an organization that provides abortions to patients that’
are almost entirely physician referred. ‘.

PATIENT REFERRAL SOURCES

Institutions that use these services include the medical schools in both northern
and southern California, and medical teaching institutions froni across the country and
the world. Most of the physicians who refer are either Ob/Gyns, perinatologists,
genetic specialists, and many physicians who perform abortions themselves.

Obviously, the simpler abortions are performed by the patient's private physician, as is
appropriate. The preponderance of our referrals are situations of a particularly difficult
nature. We arc often referred to as providing the abortion of last resort.

The heads of Ob/Gyn departments and Divisions of Perinatology at the teaching
institutions refer regularly to our services. 1 assure you that physicians in California do
not refer casually. '

In addition, I direct the abartion training for the Obstetrics and Gynecology
residents at Cedars-Sinai Medical Center, one of this nation’s finest teaching facilities.

I'YPICAL PATIENT

Our typical patient 13 a married housewife and mother who is 30 years old and
educated beyond high school. She is accompanied by her husband and neither has a
family history of genetic disease. On the average, she has previously been seen by two
other physicians and was referred by one or both of them. The pregnancy is 22 weeks
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along and desired. Usually it is flawed by an abnormal number of chromosomes or
damage illustrated via ultrasonography. Both she and her husband have an enormous
emotional investment in the pregnancy. Often, these are couples with relative
infertility who have gone through in vitro fertilization or other infertility techniques.
They are Christians.

The above description was generated averaging our experiences. The ages, for
cxample, range from 11 to 50. They come from all walks of life, from the illiterate to
the professional, from the secular humanist to the Christian rightist. They defy
demographic classification.

LEGISLATIVE INTENT

It is evident from this Jegislation that it is the first volley in an attempt to remave ,
personal choice in pregnancy from familics and give it to politicians. It is ironic that
the Republican party, having won control of Congress for the first ime since 1952
under the banner that they were going to “get government off the people's backs" is
now proposing to micro-manage the most intimate details of family life, to dictate from
Washington what, specifically, should be done when a pregnancy goes wrong —
specifically, nght down to the choice of surgery!

This degree of government intrusion into the personal lives of citizens is truly
frightening. A case of the late discovery of a severely flawed fetus in a very much
wanted pregnancy is a complicated problem that combines elements of surgery,
psychiatry and genetics. These difficult decisions can only be made by a woman in the
privacy of her physician’s consultation room. To pmpose that politicians usurp her
authority defies COMMON SCnse.

It is diffcult for me to understand how a legislator, without any facts or any
understanding of the situation ,could judge these people, handcuff their physicians and
compromise their safety.

CLINICAL STRATEGY OF ABORTION

There arc several safe options available to the physician and patient when
interruption of a pregnancy is indicated: vacuum aspiration, inducing labor, classical D
and E, intact I and E, and, very rarely, hysterotomy (c-section). In every sbortion, the
pregnancy is evacuated by force - either pushing or pulling. The medical terms are

L.
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“induction” and “extraction”, but the basic and characterizing difference is the type of
force employed. :

An exhaustive discussion of these various approaches is beyond the scope of this
submisston and not pertinent to the proposed legislation. Intact I and E will be discussed
in some detail. '

INTACT D ANDE
} (IDE)

In more than 20 years of clinical experience, I have found the intact D and E
provides unique advantages and protects the woman from complications better than other
methods in certain clinical scenarios, Tn 1983, 1 developed the surgical techmique that

makes possible the intact extraction of the fetus in advanced pregnancics. As you will :

see from the following testimony, it is certainly one of the safest approaches to the
most difficult of abortions. Although IDE was first performed in 1983, it wasn"t until
1989 that it was presented in Canada at an international risk management seminar.
Experience suggests that it is safe and has special advamtages over the classical methods.

D and E probably originates in the medical literature with Van De Venter in the

17th century where he describes il as a lifesaving procedure.

CERVICAL DILATION

To determine the diameter to which the cervical canal should be stretched, an
ultrasound is used to measure the fetus. The largest diameter that cannot be reduced in size
becomes the target 10 which the cervical canal must be dilated.

The next clinical problem is pace, that is, how quickly to dilate. Every cervix is
different in texmns of intrinsic elasticity. The surgeon must acquiesce to cervical authority
and proceed at the pace it dictates. To do otherwise, is to risk exceeding the elastic limit,

.perhaps tearing the cervix, or threatening its competence. The goal is to preserve the

cervix sa that it can sustain future pregnancies
FETAL EXTRACTION

Once dilation is sufficient, the ultrasound is repeated. Dimensions are double
checked. Fetal and placental position are determined.

The most typical lic and presentation are longitudinal with the head first. With the
exception of anencephaly where the brain is missing, the cervical diameter is always

4
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smaller than the head. Therefore, it must be reduced in size to accommodate intact
passage. Using a needle similar to that used in a spinal tap, fluid is removed in sufficient
quantity to allow a forceps to apply routine traction and rotation maneuvers bringing the
head through the cervix and out.

MISCONCEPTIONS

The fetus feels no pain through the entire series of procedures. This is because the
mother is given narcotic analgesia at a dose based upon her weight. The narcotic is
passed, via the placenta, directly into the fetal bloodstream. Due to the enormous weight
difference, a medical coma is induced in the fetus. There is a neurological fetal demise.
There is never a live birth.

BENEFITS OF IDE

In the rare circumstance of a late pregnancy’s needing to be aborted, the safest
surgical altemative should be used. In my clinical opinion and cxpcncnoe this has been
shown o be IDE. ( See appendix, figure 11 ).

The risk of abortion is based on geometry. Something large must pass through
something small. Specifically, the fetus must be brought out through a small, very
vascular canal. Also, in lale pregnancy, the tissue integrity of the fetus is quite substantiai
compared to that of the cervix. This poses an increasing threat to the cervix as the
gestation gets larger. In addition, as time passes, the cervix becomes softer and its blood
supply increases rapidly. This makes for a daunting situation which repays the heavy
handed surgeon with brisk bleeding. The seat of risk, therefore, are these two disparities -
size and tissue constitution. Before any aitempt is made to remove the pregnancy, the
endocervical canal must be enlarged. The critical difference in this method is the specific
goal of eliminating the size difference between the fetus and the canal by simply making
the cervix larger and the fetus smaller. The main benefit is the extraction requires a
minimum of force which translates into less trauma to the lower uterine segment. This
approach, afthough tedious, is remarkably atraumatic. The average blood loss is 63 ccs,
less than half of a cupful. { Sce appendix, figure 9.) If the IDE is removed from the
therapeutic armamentarium of the surgeon, unnecessary complications will occur.

Furthermore, there are emotional benefits to the family. The fetus can be dressed,

photographs tzken, and taken to the family so that they can hold it and spend time
wgetier. Alse, since there is no disruption, ¢ careful autopsy can he performed and s
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maore precise diagnosis made. This is critical for the genetic coumseling that is a very
important part of these services. In vast majority of these families they are keenly
interested in having more children. More specific prenatal care can be instituted end a
more precise prenatal evaluation can be done with the next pregnancy.

SAFETY .
In our series, since IDE was begun in 1983, there have been no deaths, no uterine
perforations, and no hysterectomies. For the same period, there have been no major ™ = -
complications in any case of a gestation of less than 24 weeks.

In the 3rd trimester, the most rare and difficull of cases, there have occurred a total
of only 5 major complications. {See appendix - figures ] 1 and 26.) Thisisa 1%
complication rate. Nothing Jower than this is reporied in the scientific literature.

s

CHOICES

In the desired pregnancy, when the baby is damaged er the mother is at risk, the
decision to gbort may be intellectually obvious, but emotionally it is always a personal
anguish of enormous proportions. It is not referred to nor is it thought of as a fetus. This
is this moather’s baby. Even though I have counseled parents for more 20 years, I only
know that 1 cannot know. I cannot possibly know what this kind of choice is like.

For the physician who is willing to help the patient in this dilemma, choices are
few. Intact D and E can often be the best among a short {ist of difficult options.

CONCLUSION

A woman late in pregnancy, i.e., beyond 18 weeks., who is considering the option
of interrupting her pregnancy must analyze the options and the risks. The physician’s
primary duty is to educate her. The explanation must be complete, unbiased, and
scientifically based. The atmesphere should be unhurried, non-judgmental, and cespectful

of her personal sovereignty.

Dealing with the tragic situations that I confront daily makes me constantly aware
that [ can only limit the hurt by doing gentle surgery and giving sympathetic counsel.
Medical science cannot ofler what is presently out of its reach and save this family’s child.
The best it can do 13 spare these familics the worse alternative of continuing the
pregnancy, which would only increase the risk and perpetuate the misery.
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My colleagues and I are driven by our concem for the health and well-being of our

patients. To be able to do our best for them, we must be unfettered and be allowed the
professional freedom to offer the safest alternatives. This attempt by congress to micro-
manage one of the most difficult and private problems that can befall any of us is folly of
the highest order. '

Respectfully submitted, -




Major Complications

Case#| Date [LOG | Age [G|P|A| C-Section Dx Time & Type of Complication
1 127281 28 | 33 |4({1|3] Yes Omphalocosle |lime:  Delayed
1 Type:  Infection
2 2em2 | 32 | 37 [4)2]2 Yes Hydrocepbaly [Time:  Dilatation
Type:  Hemorrhage
3 [ 3593 | 28 | 30 |[6[2|4| Yes | Feial Anasarca |lime:  Dilatation
: - ‘| Polyhydramnios |Type: = Hemorrhage AT
4 14M4/93] 40 | 39 [3|1}|2 Yes Fetal Demise |[Time:  Extraction
DIC Type:  Hemorrhage
5 12/9/94 24 | 43 [9[S|4 Yes  |Potter's Syndromei{Time:  Extraction
DIC Type:  Hemorrhage
Case # | Acute Blood Loss [ Transfusion No. of Units| Days of Hospitalization | Final Disposition
1 75cc 0 14 Recovered
2 1500 cc 4 5 Recovered
3 500-600 cc 0 [ Recovered
4 >1500 cc >100 12 Recovered
3 650cc 4 3 Recovered

The above tabulates the main characteristics of the 5 major complications’ in
this series of more than 2,000 IDE cases.

All were more than 30 years old, had children by prior c-section and were more
than 5 1/2 months pregnant.

Although this limited experience is not statistically significant, our major

complication rate using intact D&E is approximately 1% at extreme lengths of

gestation ( 24 to 40 wks).

Major complications are defined as death, hysterectomy. unscheduled surgery, persisient temperaiure greater than 1Y for
tivee days or blood foss requiring trepsfusion,

Fig. 26
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Average estimated blood loss vs. length of gésmﬁ_ou. '

This figure shows two things. The background is a bar graph in
which the number of cases is shown at cach length of gestation.
Overlying this is a line graph whose points are made up of the
averages of blood loss for each length of gestation.

In general, the blood loss increases as one proceeds from 12 to 40
weeks, but does not increase substantially. There are two rather
large average blood losses at 34 and 40 weeks, but there were very
few cases done at these lengths of gestation and that should not be
regarded as part of the trend. The horizontal line shows the average
blood loss for the entire case population, which was 63 cc.

cig @
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Major complications.
In this series, there were five major complications.

The background is generated by a bar graph which shows the
number of cases at each length of gestation. The first one was a
case of subacute bacterial endocarditis at 28 weeks that occurred
the second week after the IDE. The fever persisted and was
resistant to outpatient antibiotics. This was eventualiy diagnosed as
SBE via a transesophageal ultrasound which showed vegetations on
the cardiac valves. She was treated with intravenous antibiotics for
six weeks, two weeks in the hospital and four weeks as an
outpatient. She recovered without sequelae.

The other four complications all involved hemorrhage. Two
occurred during the dilatation process and two occurred during the
extraction. The latter two were caused by disseminated
intravascular coagulopathy. Three out of the four were transfused.
The one illustrated at 40 weeks had fulminant fibrinolysis and had
to be given over 100 umts of blood products. The other two
patients needed transfusions of four units each. The longest
hospitafization was 14 days.

Fig 11



TESTIMONY OF DR. MARY CAMPBELL,
MEDICAL DIRECTOR

PLANNED PARENTHOOD OF WASHINGTON, D.C.

BEFORE THE SENATE JUDICIARY COMMITTEE
ON H.R. 1833

-

NOVEMBER 17, 1995



Good morning.

I’'m Dr. Mary Campbell, Medical Director of Planned Parenthood of
Metropolitan Washington and a fellow of the American College of Obstetrics
and Gynecology. I eamed my medical degree and my masters in public health
at Johns Hopkins University. I did a pediatric internship at the Children’s
Hospital in Oakland, California and did my OB/GYN residency at Sinai Hospital
in Baltimore and Georgetown. University. An additional quéliﬁcation -- I spent
last time last summer observing in Dr. James McMahon’s clinic. Dr. McMahon
was a leading practitioner of the intact D and E procedures. He died last month

after a battle with cancer.

Discussing abortion requires some basic knowledge about pregnancy. A -
pregnancy lasts about forty weeks from the last menstrual period until bitth, or

about thirty-eight weeks from conception to birth. In thinking about pregnancy,
possible complications, and the possibility and mechanics of termination, doctors

divide pregnancy into thirds called trimesters.

The first trimester is the first fourteen weeks of pregnancy. During this time,
between one-fifth and one-sixth of all pregnancies abort spontaneously. At least
fifty percent of these losses result from chromosomal abnormalities. 95.5
percent of other abortions are done before 15 weeks. First trimester abortions
are safe, simple procedures. Dilation of the cervix and aspiration or suction of

the uterine contents generally takes only a few minutes.



The second trimester is the period between fourteen and twenty seven weeks
gestation. When I started my training in OB/GYN, twenty-seven weeks was the
earliest a normal baby could be born and have any chance of living. Over the
“past 15 years, the threshold of viability has been pushed back to about twenty-

five weeks.

Previability second trimester abortions pose more risk to a woman than a first
trimester procedure because the fetus is larger, the uterus is larger and thinner

and blood flow in the area is much increased.

There are two major ways of performing a second trimester abortion. One .
method involves injecting into the amniotic fluid a substance that starts labor,
This is called “instillation-induction.” The woman has contractions and’goes
through labor before delivering her fetus. This method requires a day or two or

more in the hospital.

A second method involves dilating the cervix (mouth of the womb) vaginally
and removing the fetus passed into the uterus through the vagina. The fetus can
be removed intact or not intact. It is not necessarily clear ahe‘ad‘of time which
will happen. The woman receives pain medicine for this procedure, which can
be done on an outpatient basis. This procedure, dilation and extraction, has
been shown in several studies -- including those sponsored by the Centers for

Disease Control -- to be safer for the mother than instillation-induction.



In the third trimester, abortion is nearly as dangerous as childbirth for the same
reasons childbirth 1s dangerous. I must repeat, third trimester abortion for
healthy babies is not available in this country. Indeed, it is the likelihood of
anomalous babies dying in utero that causes their families and doctors to
consider abortion, since fetal death in utero eventually disrupts mom’s clotting

system and leads to bleeding.

In the third trimester, a very large object needs to come thrbugh a very small
opening which is supplied with huge blood vessels. And since third trimester
abortions most often involve fetal malformations, the fit can be much more

difficult than that of a normal birth.

The methods that I described for second trimester abortions are used with -
adaptations in the third trimester. Induction of labor remains a possibility. But
many of the malformed babies we are discussing can’t assume a position
necessary to help the uterine contractions dilate the:cervix. Many cannot assume

any position compatible with spontaneous vaginal delive:ry.

For instance, if a baby is lying sideways in the uterus, no amount of labor will
result in delivery. Prolonged labor will eventually result in uterine rupture and
maternal death. A woman is twice as likely to die with an induction procedure

as with a D and E.

Cesarian delivery becomes a possibility, but physicians are reluctant to subject a
woman to a surgery that will not save her baby’s life. A woman loses twice as

much blood with a cesarian as with a vaginal delivery and a uterine scar -



especially from the vertical incision most often used with abnormal preterm
fetuses - create an increased risk of uterine rupture in future pregnancies. A

woman is 14 times as likely to die with a cesarian as with a D and E.

The third alternative is a variant of the D and E I described for the second
trimester. The cervix is dilated from below using small rods that absorb fluid
and dilate the cervix over hours to days. When the cervix is open as wide as
the fetal hip width, the mother is given pain medicine and the baby is drawn

through the cervix.

Much has been made of the fact that the head is decompressed before delivery.
Only two-thirds of the dilation necessary for spontaneous vaginal delivery is.
necessary for intact D and E, because this fluid is withdrawn from the fetal head
to permit easier delivery. This decreases the chances of cervical lacerations
during the procedure and cervical incompetence in future pregnancies. Cervical
incompetence refers to a cervix so weakened by trauma that it opens too early in
pregnancy. In fact, decompressing the fetal head makes the procedure safe
enough that Dr. McMahon performed over 2000 D and E’s with no maternal
deaths and only five complications. The Drusshen’s incisions that Dr. Pamela
Smith refers to are not used in this country because of the danger of maternal
hemorrhage. They wére referred to in out of date textbooks as a way to save a

baby’s life when the mother was dying.

Because of their severe malformations, an inch and a half is not all that prevents

these infants from leading long, happy lives.



[ oppose this bill for three medically-based reasons.

First, this bill is intolerably vague. It attempts to prohibit a medical procedure

without adequately describing the procedure in terms that doctors understand.

Second, the bill’s vagueness will have a chilling effect on the availability of

abortion services. Physicians are unwilling to do things that might be illegal.

Third, and most seriously, this bill outlaws the safest way of ending a third

trimester pregnancy. Dilation ahd intact extraction is a safe procedure -- safer-
than induction, far safer than hysterotomy. There are no compelling reasons for
Congress to ban the safest way to end these wanted pregnancies gone tragically

7

awry.



Boulder Abortion Clinic P.C.

1130 Alpine Avenue
Boulder, Colorado 80304
(303) 447-1361 20 March 1996

Hon. Charles Canady
House of Representatives
Washington, D.C. 20515
Dear Representative Canady:
RE: HR1833

As I stated in my prepared testimony for the U.S. Senate
on 17 November, 1995 (copy enclosed for inclusion in the

current record), I wish to state here again my opposition .

to HR1833. It is extremely bad legislation that sets a
most dangerous precedent of legislative interference with
medical and surgical practice.

The bill purports to ban an operation, "Partial Birth
Abortion," which has not been described in the medical
literature. The title is itself a political statement
which has no connection to medical facts. There is no
demonstrated need for this legislation. There is ‘no
demand for this legislation by the medical community or
by women who seek abortion services. This bill is not
about medicine but about politics. It should be
eliminated from the legislative agenda.

As a physician providing late abortion services, I see
many women who are in extremely dangerous and precarious
medical and surgical conditions. They require my
assistance as a physician expert in abortion to save
their lives and preserve their health. Any restrictions
such as those proposed by HR1833 would have catastrophic
consequences for the lives of those women. Sponsors of
this bill obviously have no concept of the difficult
choices and dangers faced by these women, nor,
apparently, do the sponsors care about the fate of these
women. This legislation is a grave disservice to them,
and I will continue to speak out to inform the public of
the utter stupidity and cruelty of this legislation.

As for the spurious issue of whether the fetus is dead or
alive at the time of the abortion procedure, and the
cause of death, this is merely a pretext for stirring up
fanatical and potentially lethal hatred for physicians
who assist women with these difficult problems. It is
moot. There is no fetal survival with current techniques
of late abortion, regardless of anesthesia.

Warren M. Hern, M.D., MPH., Ph.D.

Diplormnare, American Board of Preventive Medicine
Fellow, American Coilege of Preventive Medicine
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As a physician who has provided abortion services for
tens of thousands of women since 1971, as the author of
a major textbook on abortion and the author of dozens of
professional and scientific papers on this subject, I
condemn this blatant attempt to subvert the Roe v. Wade
decision and the majority wview of the American public
that abortion should be safe, legal, and a matter between
patient and physician.

There must be no legislative interference with efforts by
physicians to provide women with the safest possible
health care in matters of abortion.

HR1833 is a shameful and shamelessly cynical attempt to
exploit the abortion.issue.for political gain..

If the bill is passed in final form, I will strongly urge

President Clinton to use his veto power to stop this
demagogic attack on the rights and welfare of women.

Warren M. Hern, M.D., M.P.H., Ph.D. ‘.
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Thank you, Mr. Chairman, for the opportunity to
submit a statement to this body concerning S. 939, the
so-called "Partial Birth Abortion Ban Act" of 1995. I
appreciate the invitation to prepare a statement that
came to me from Senators Kennedy, Biden, and Specter as
members of the Judiciary Committee. I also deeply
appreciate the joint request by Senators Hank Brown and
Ben Nighthorse Campbell of Colorado that I be given an
opportunity to testify in person and that my remarks be
inserted in the record. Since I was not permitted to
testify in person, I request that this written statement
be entered into the record as per the requests by
Senators Brown and Campbell.

My name is Warren Martin Hern. I am a physician
engaged in private medical practice in.BSulder, Colorado,
where I specialize in outpatient abortion services. My
formal medical training includes graduation from the
University of Colorado School of Medicine in 1965
followed by a one-year rotating internship at- - Gorgas
Hospital in the Panama Canal Zone. I subsequently served
for two years as a commissioned officer in the United
States Public Health Service assigned as a Peace Corps
physician in Brazil. Following that, I studied public

health and epidemiology at the University of North
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In addition to my private medical practice, I hold
several academic appoihtments. I am Assistant Clinical
Professor of Obstetrics and Gynecology at the University
of Colorado Health Sciences Center and'Professor Adjunct
in the Department of Anthropology, University of Colorado
at Boulder. I also hold appointments'in the USHSC
Department of Preventive Medicine and Biometrics,
Departméht of Family Medicine and at the University of
Colorado at Denver, Department of Anthropology.

Senate Bill 939

The bill under consideration, S. 939, is,called the
"Partial Birth Abortion Ban Act," but there is no guch
thing as a "partial birth abortion." This is an
operation which has never been described in the medical
literature, and as far as I know, it dées not exist.
The bill’s sponsors describe some procedures which have
been performed for many generations in the case of
obstetrical emergency. The operation mentioned in the
Senate bill contains some elements of a procedure called
an "Intact D & E," or "Intact Dilation and Evacuation"
by some physicians during the course of scientific
discussions of late abortions, but I have never heard the
term, "partial birth abortion" in these discussions. As

written, the bill describes aspects of an operation which
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Amazon for a similar period. This is not a new idea.
The specific operation described by the bill’‘s
sponsors involves routine version of a 20-week or later
fetus into a breech (feet first) position, followed by
extraction of the fetus up to the neck, when the base of
the fetal skull is perforated with surgicai‘instrumenté.
At that point, the contents of the fetal skull are
removed by vacuum-aspiration using a hollow cannula.
Since the fetus is usually dead by this point, whether
due.to an induced abortion or miscarriage, and since the
head is under great pressure, the cerebral éontents are
often extruded without any intervention by the surgéon.
The head collapses, permitting delivery of the more or

less intact fetus.-

A variation of this procedure, %hidb is usually
preceded by several days of treatment to open the uterus
SO as to permit passage.of the fetus, is decompression of
the fetal skull as it presents first in the sequence of
expulsion or delivery of the fetus. Again, the fetus is
usually dead at the point at which this occurs. I think
fetal death is often brought about by infarction (death)
of the placenta as the result of other kinds of treatment
such as those that cause uterine irritability.

A common approach to abortion by some obstetricians
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for the fetus are secondary to the safety and welfare of
the woman seeking the abortion.

The possible advantages of Intact D & E procedure
include a reduction of the risk of perforation of the
uterus. Since most women seeking abortions are young
women who hope to reproduce in the future,'having a safe
abortion technique for late abortion is of paramount
importance, aside from the prevention of complications.

Another advantage of the Intact D & E is that it
eliminates the risk of embolism of cerebral tissue into
the woman’s blood stream. This catastrophe can be almost’
immediately fatal. ‘.

I support the right of my medical colleagues to use
whatever methods they deem appropfiate to protect the
woman's safety during this difficult ﬁrocedure. It is
simply not possible for others to second guess the
surgeon)s judgment in the operating room. That would be

dangerous and unacceptable.

Fetal Considerations

According to biolbgist Clifford Grobstein and
others, fetal neurological developmenf well into the
early part of the third trimester is insufficient for the

fetus to experience what we regard as "pain." 1In

-
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which was desired. She was a diabetic and had developed
hyperemesis gravidarum (uncontrollable vomiting from
pregnancy) . She was starving to death. Her doctors were
having difficulty keeping her alive. Her blcocod chemical
balance was severely altered to the point that her heart
could stop at any time. She was profoundiy dehydrated.
She was critically ill and could barely speak. Since she
and her husband wanted the pregnancy, they tried
everything to get her through it, but she was finally
advised that she must have the abortion. While being
flown to Boulder so that I could see her, she almost died
in the airplane. I began her treatment immediately ‘and
performed the abortion by one the technigues I have
described here two days later. She .recovered completely
and felt healthy again the next dayi Without this
operation, she would have died.

Another woman with an advanced pregnancy was
referred to me by a colleague 1in northern Colorado
because her fetus had been found to have a severe genetic
disorder. She and her husband both wanted the pregnancy
to continue. The fetal disorder also caused a serious
disease of the placenta, which, in turn, caused the
woman’s blood pressure to go up. When she arrived at my

office, her blood pressure was starting to go up at an
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anomalies. She was resting in my recovery room in
preparation for her abortion, accompanied by her husband,
when suddenly, without warning, the woman developed signs
of shock, and I made a diagnosis of placental abruption.
The placenta had torn away from the wall of the uterus
and she was bleeding to death into the uterus. I'carried
her into wy operating room without waiting for
assistance, ‘placed her on the operating table, and
assembled my surgical team. My nurse held her fist on
the patients aorta to keep her from bleeding to death
while I did the abortion. BAs I began the procedure, two
units of blood (about a quart) spurted out of her uterus,
and she lost another unit during the operation. Without
our preparations and my skill and experience, that woman
would have died within minutes.

Mr. Chairman, I did not have time with any of these
cases to consult the United States Senate on the proper

method of performing the abortions.

Comparative rigk of abortion and term birth

Without medical treatment, the risk of death due to
pregnancy and childbirth is in the range of 1%. This is

measured by the maternal mortality ratio, which is the

proportion of women dying from pregnancy or its effects
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published in the journal QObstetrics and Gynecology in
February, 1993, I described the experience of 124
patients for whom I performed abortions in pregnancies
complicated by severe fetal anomaly, diagnosed genetic
disorder, or fetal death. The average 1length of
pregnancy was 23 weeks with a few over 30 weeks. The
major complication rate was less than 1% (one patient).

In another comparative study of mine published one
year ago in the American Journal of Obstetrics and

Gynecology, 1001 patients whose pregnancies ranged from

13 to 25 weeks in duration experienced a major
complication rate of 0.3%. Only 3 of these patients

experienced a major complication.

Implications of S. 939 for medical gradtice

Late abortion as currently practiced in the United
States is a safe procedure that saves women’s lives. The
medical community has not determined the very best way to
perform these procedures, and that cannot be determineq
by any legislature. That is a matter for scientific
study and medical judgment.

If S. 939 is passed into law, any physician
performing any second trimester or later abortion could

be prosecuted by an aggressive public prosecutor. It
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Maureen Paul, M.D., M.PH., F.A.C.O.G,, Associate Professor
Director, Occupational Reproductive Hazards Center

March 20, 1996

Representative Charles Canady
U.S. House of Representatives
Washington, D.C. 20515-0912

e Dear Representative Canady: - -

1 am writing to urge that your House Subcommittee on the Constitution oppose the passage of
HR 1833. Iam Associate Professor of Obstetrics and Gynecology at the University of
Massachusetts Medical Center, as well as Medical Director of Preterm Health Servicesin |
Brookline, Massachusetts. In my opinion, passage of HR 1833 will result in an unprecendented
Congressional intrusion into physicians' medical practice and will eliminate vital options for .
women whose tragic circumstances warrant later pregnancy termination. ‘o

Part of my responsibilities as a faculty member at the University of Massachusetts is to staff the
Labor and Delivery Unit that serves as the high-risk referral center for the Central Massachusetts
region. Our Department cares for pregnant women throughout the area who have serious, and
often life-threatening, medical conditions. We also offer prenatal diagnosis of fetal conditions that,
in some unfortunate cases, are incompatible with functional extrauterine life. Women wath these
medical problems or who are carrying these wanted, but affected, fetuses may choose to terminate
the pregnancy - a decision which is among the most difficult and heart-wrenching that I have ever
witnessed.

Although I am an abortion provider, neither I nor any of my colleagues in Central Massachusetts
possess the requisite skills to perform D and X procedures. Most of our patients are poor and
cannot afford to travel to avail themselves of the procedure through experienced practitioners in
other areas. As a result, the only alternative that we can offer to women with indications for later
pregnancy termination is induction of labor.

Please find it in your hearts for one moment to picture this scenario. Because women in these
circumstances require careful monitoring and skilled nursing care, they must undergo their
induction on the Labor and Nelivery Unit of our hospital, where other women are delivering
normal infants. They undergo hours and hours (sometimes days) of induced labor, a process
which may exacerbate their medical illnesses and perhaps threaten their very lives. Ifthe
induction fails, they may require Cesarean section, which is major surgery and potentially risky,
especially to women with underlying medical problems. Even if the induction succeeds and 2



/s

MAR—20-96 WED 16:39

woman delivers vaginally, the placenta quite frequently fails to pass spontaneously, requiting
uterine curettage under anesthesia. After suffering through this process, a woman may deliver an
infant who is alive at birth, only to watch that infant die after a few minutes to hours of ife due to
serious chromosomal defects and anomalies. The emotional pain that these women endure is
unspeakable, and the fact that we have no alternative to offer them feels cruel and unjust.

The D & X procedure offers a safe alternative to women in these tragic circumstances, one which’
would be seriously undermined through passage of HR 1833. Indeed, if Congress had the best
interests of women in mind, it would, not only oppose HR 1833, but allocate resources to assure
that more physicians are adequately educated and trained to offer the full range of treatment
options to women who require later pregnancy terminations, including the D & X procedure. As
a physician, I have dedicated my life to preserving and enhancing the health and lives of women
through appropriate medical interventions. That a Congress untrained in the priniciples and
practice of medicine should dictate how physicians practice, interfere with the doctor-patient
relationship, and determine what treatment options will be available to patients is both ridiculoug
and dangerous.

Access to safe and legal abortion has had a dramatic impact on maternal mortality and morbidity
in the United States. In 1965, reported illegal abortion deaths among American women _
accounted for over 17% of all pregnancy-related mortality that year (the real number of deaths is
undoubtedly much higher, since many abortion-related deaths remained unreported as such); |
today, abortion-related deaths are almost unheard of, and complication rates are exceedingly low.,
The risk of dying from pregnancy, labor, and childbirth is, in fact, at least 12 times higher than the
risk of dying from a legal abortion. HR 1833 is but one of a long line of tactics undertaken by
abortion opponents to make abortion inaccessible to women. By eliminating safe abortion
options, passage of HR 1833 will contribute to maternal morbidity and mortality for American
women. ~

I urge your Subcommittee to stand squarely for public health principles by opposing HR 1833. I
urge you to respect the law of the land that upholds women's right to reproductive choice,
including later pregnancy termination in some circumstances, by opposing HR 1833. Iurge your
Subcommittee to preserve the sanctity of medical practice and the doctor-patient relationship by
opposing HR 1833. The lives of women depend on it. Thank you.

Sincerely,

Gitlrs >

Maureen Paul, M.D., MPH.



;_SOLV‘—\-—

%m%d
| Z_MM_,Q_QA/\(_QM\-Q BN

I amuowtss WY

! g&/’\ (PIVN L-D'\«%:,

12-‘1—\2/@ \)&Qg e,\_,fq
PV NI e S\e MDA
— e T BB

>



‘DEC-14 95 12:23 FROM:LAW OFFICES 1-513-345-5543 T0: 2125143538 PAGE: B2

K}

DEC. - 13 95 (WED) 17:00 ‘ TEL:513 223 6339 P.02

~

F1 29
._--"[' l f- I\ll
IN THE UNITED STATES DISTRICT COURT ..
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION cspsr |3 P LY

‘V

. .
v

G0

L IEN R AN
— WONEN'S MEDICAL PROFESSIONAL 3 SEe R LYTCH
CORP. - il
and H
( ,
MARTIN HASKELL, X.D., :
Plaintiffs, t

Case No, C-1-95-414
vs. 3
, ' JUDCE WALTER KERBERT RICE
GEORGE VOINOVICH, GOVERNOR,
| STATE OF OHIO.

~:,

and 3

BETTY MONTGOMERY, ATTORNEY
CENERAL, STATE OP OHIO

and

MATTHIAS HECR, JR., 3
PROSECUTING ATTORNEY,
HONTGOMERY COUNTY, OHIO,

Defaendants. H

“ DECISION AND ENTRY GRANTING PLAINTIFFS' MOTION FOR A

PRELIKINARY IKJUNCTION (DOC. #2); DEFENDANTS,
EMPLOYEES, AGENTS, SERVANTS PRELIMINARILY ENJOINED
FROM ENFORCING ANY PROVISION OF HOUSE BILL 135,
PINDING A FINAL DECISION ON THE MERITS; CONFERENCE
CALL SPT TO DETERMINE FURTHER PROCEDURES TO BE
POLLIOWED IN THIS LITIGATION

Nevar, since the final shot of the Civil War, over a
century and a quarter age, has American society been faced
with an icsue o polarizing and, ot the same tine, so totally

incapable of either ratiocnal discussien or coxzpromise, as is

AQ T28
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the ongoing controversy, ©f which this case is but the latest
chapter, ovVer the laeagality of attemptc by the State to
requlate abortion--the act of veluntarily terminating a

pregnancy, prlor to full tera.1

1 According to the Supreme Court's opinlen in Roe v, Wada, 410 0.8. 111
(1973), until the last half of the nineteenth century, moot statae used
the Bngliah common-law spproach to adortion, which only criminalized
abortian after tho fetus °*qQuickanaed,” or moved Ln ytara, which typically
occurred during the sixtsanth to sighteenth weeks of pregnancy. lId. at
132, 138. In the lattar half of the alnstesnth cantury., a nuabes of
states snactaed statutes whleh criminalized aborticn, at any atage of
pregnancy. JId, &t 139. By the end of the 19508, most states banned all
abortions except thosa nacegssary to preserva the life ér hoalth of the
mth.t- m i

In Row, the Supreoa Court held thiat a prsghant woman has a
constltutional right 2o privacy, under the Oue Procaes Clause of tha
Pourtoenth Amendsant to the Unlted Statas Constltution, whleh praevents
stazes from prosoriding abortion beforw viabllity. 410 U.S. at 147-68.
Rogq also established & trizestor framgwork: during the first trimmster,
the Stats could not interfers with the woaan's decisicn to have an
abortion; during the sacond trimeeter and untlil wiahility, the State could
rogulata abortion ln wayd that were reascanably related to the sother's
health; atrter viabilivy, the State ¢ould proscrine aborticn, except where
necassary to praeerve the llfe or health of the mother. JId. at 163-65.

In planned Parsgthood v, Casey, 112 3.Ct. 2791 (19392), the Supreme
CourT realfirmed EO4°'s "central nolding” that, prior to viability, the
State could not prohiblt any wxran from obtiining an abertion, bdcause of
the woman's liberty intarest as pretected by thae Pourteenth Avendment to
the Uaited 3katos Conatitutlon. In contrast to Rge, hawever, the Court
placed a greatar aophiels on the Stato's intersast {n potential lifae
throughout pregnancy. MAccordingly, the Court discarded the trimaater
framgwork in Bag, and allowved the State to regulate pree-viabilicy
aborztions as long as tha regulation did not impoge an “undue burden~; that
ie, as long as the regulacion had nelther "the purpose or effect af
placing a substantial cbetacle in the path of a woman sseking an abortion
of a nonviable fetus.” Id. at 2820=21.

In the fev ywars since Capev was docldaod, several gtates have
shacted regqulaticas on pre~viability abortions,; and the constituticnality
of sose thess regqulaticne has been challenged. gSeg, ;.i., Plapned
Eapsnshood v, R1ller; 63 7.3d 1452 (8th Cir. 1995) (striking down parantal
notifiecation provisions. crimlnal pravislone, and elvil penalty
provisions; upholding mandatory information requiresents); Jana L. v.

s 61 rF.3d 1493 (10th Cir. 1995) (atriking down ban on abortions
after 210 waaks, fetal axporimsntatlon ban, and cholee of method
requirement; upholdlsg sedical emargency excsption); o ¥ !

« 10 .24 526 (8th Cir. 1994) {(upholding candatory
information requirement., 24-hour waiting petiod, and medical emargancy
:::i:t:io:;:‘nninnn_xt_nilnxnlizni.dzsi ¥.2d 1335 (Sth Cir.) (upholding

neent requlreaant and judicial bypass Dechanisa), gOE%. iaqa,
114 s.Ct. 468 (1993); Batnes v, Woore, 970 F.2d 12 (Sch Cir.) tuvheggﬁaa_
informaticnal requiremsnt and 24~hour walting perlod), gert, denied, 113
3.Ct. &56 (1992), : v A4 ; 844 F. Bupp. 1482
{0. Utah 1994) (uphalding 24-hour valting period and wedical emergency
excepelon); Planned Parenthood v. Neely, 804 P. Supp. 1210 (D. Ariz. 1992)
{atriking down medical emwrgency definltion, and definition of medical
procedurss with redpect toc an abortien).
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Over the course of six d&ys of hearings, this Court has
heard testimony from a number of medical practitioners, each
expert in the field {n vhich he or she testified. This Court
believes that, regardless of tha personal opinions of these
professionals, vhether pro-choice or pro-life, each teatified,
not in accordance with those personal opinions, but rather on
the basis of his or her medical cpinien. Seo, too, has this
Court endeavored to put aside its personal opinion on the
issues herein, in order to Tender an opiniecn thch it baliaves
is mandated by the present state of the law.

This case presents a challenge to the constitutionality
of House Bill 13%, which was enacted by the Ohio General
Assenmbly - on August 16, 13595, and was to have bacome affective
on November 14, 1995. After hearing two days of testimony,
this court granted a ten-day Temporary Restraining Order on

November 13, 159%, which was extended for an additional ten

daye, and wvaa get to oexpira teday, on Docember 13, 1995.

Following four additional days of testimony, the Court now
issues a preliminary iﬁjunction which enjoins enforcement of
the threa major poitions of the Act: the ban on the use of the
Dilatian and Extractlion ("D&X") abortion procedure; the kan on
tha payrformance 0f poat-viability abortions, and the viability
testing requlrement. During the effective peried of this
preliminary injunctioﬁ. no part of House Bill 135 may be
enforced, as there 1s no part which appears to be either

constituticnal, or severable, from the reamainder of tha Act.
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This Act creates two separate bans, and a separate
requirement with regard to post-viability abortions. Elrst,
the Act bans the use of the Dilation and Extraction ("D&X")
procedurs2 in all abortions, including those performed bafore
viabillty. O.R.C. § 2919.15(B). Physicians who are
criminally prosecutsd or sued civilly for violating this ban
may aBsert, as an arfirmative defense, that all other
available abortion procedures would posa a greater risk to the
health of the pregnant voman. § 2919.15(C); ; 2307.3%1(C).
Secend, the Act bans all post-viabi;ity abortions, excapt
Vhere necessafy to pravent the pregnant weman's death, or to
aveid a sariocus risk of substantial and irraevarsible
impairment.to a major bodily function.® § 2519.17(A). For
purpéées of -tha pest-viability ban only, any unbern child of
at least 24 weeks is presumed to be viable.® § 2919.17(C).
Third, the Act also isposes a viability testing requirement
before an abortion may be performed after the 22nd- veek of
Pregnancy. § 2919.18. Unless a medical emergency exists, any

Physician intending to perform a post-viability abortion must

? The DLX procedurs ia dafined as:

e tarailsation of & human pregnancy by purposely Llnsexting a
snction device into the skull of a fetus to rexove tha brain.
“0ilaction and extractisa proceduze® does not include aither
tha suetiom curettags procaedure of abortion or she suction
sepiration procedure of abortion. '

O.R.C. § 3919.15(A).

3
The determination that a pssteviabllity abortion (§ necasaary must be

asde in faith, and
oty 392319.11(3), in the exercise of ressonabla madical judgmant.

4
The gestational age ie calculsated from the first day of the last
menetrval period of tha pregnant woman. § 2919.16(38).

e
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meet several raquirenents.s Tné Act creates civil and
criminal 1iability for violations of the D&X ban or the poet-
viability ban, and criminal liability for violations of the
viability testing requiranent.G

Plaintiff Women's Medical Professional Corporaticn
('WHPC') operates clinics and provides aborticn services in
Montgomery, Hamilton, and Summit COuntiea {Doc. #1, ¢5).
Plaintiff Haskell; a doctor affillated with Plaintiff WMPC,
formerly performed abortions after the 24th v;ek. but no
longar does fo; ha usas tha D&X procedure for abortiens during
the 21st to 24th week of gestation {(Id., Y6). ©On October 27,
1995, Plaintiffa filed this suit for declaratory and
injunctive.relief from all provisions of the Act, on their own
bahalf and on bahalf of their patienta. Plaintiffs allege
that this Act imposes an undue burden on the rights of their

patients to cheese an abortion, and, rurther, that the Act's

3 %he following requigements apply to post-viability abertions: (1) the
physician aust certlfy the neceou{:y of the aborticn in writing, (2) a
Sacond phytician muet certify the neceseivy of tha aborticon in writing,
after reviewing the patlant’'s oadical records and tests, (3) tha abortion
must be performed in & health caze facility vhich has acceos to neonatal
sorvicew for premature infants, (4) the physician must choowe the abortion
methed which provides ths best cpportunity for the fatus to survive,
unless it would poes a significantly greater L6k of death to the pregnant
woaan, or A serious risk of substancial and lrreversible impailrment to a
pzjor bodlly function, and (S} a secend physiclan must be present st the
abortlian to care for the unborn human. ©O.R.C. § 2919.17(B)(l). Thease
conditiocas need not be camplied with if the physician determines, in goed
faith and ia the sxerciss of reascnable medical judgment, that a medical
sdzgency axists and preventy cospllance. § 2913.17(B)(2).

6 violation of the viability testing requirwnant {s a fourth degroe ‘
misdomesnore. O.R.C. § 2019.18(B). Viclation ¢f elther the D&X ban or the
post-viabllity ban {# a fourth degree felony. 4§ 2919.15(D). € 2919.17(D).
A patient upon wholl one of thase Procedures Ly performed cor sttempted to
be performed is not criminally liable. § 2539.15(X), § 2919.17(%). She
may, however, sue wvithis cne year of the procedurs or attempted procaedure
for compensetory, puaitive, and szsmplary damages, as well a3 for costs
and attorneys fees. § 2307.81(B), § 2307.52(B). Derivative olaims fer
relief may alwo be brought, § 2306.11(D)(3)&(7).

T ARGV TT AT VT T
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” provisions are unconstitutionally vague and fail to give

physicilans fair warning as to what actions will incur criminal
and civil liability. Accerdingly, they saek to enjoin the Act
ag a violatioen of Plaintifts' rights to privacy, liberty, and

due process, as guaranteced by the Fourtsenth Amendment to the
Unifed States Constitution.
I Juxisdiction, Ripeness, Standing, Prelimipary Injunction
Standayd

Before addressing the merits of Plaintiffu' request for a
praliminary injunction, this Court must nddress three 155ues
relating to its jurisdiction over this actioen. Firsg, bacause
this case invelves a challenge to the constitutionality of a
states statute under the United States Constitution, federal
question jurisdiction 1s preoper under 28 1U.S.C. § 1331.
Second, even though Plaintiff Haskell has not yet baan
proasacuted for violating the Act, this case ia ripe for
decisjon because a doctor facing ecriminal panaltia;tfot
performing abortions may sue for pre-enforcement reviev of the

relevant statute. Doe v. Bolton, 410 U.S. 179, 188 (1973).
Third, Plaintif? Haskell has the necessary standing to

- raise both his own rights and the rights of his patients.

Becauge Plaintiff Haskell has asserted that he intends to
continue performing the D&X procedure after this law takes
effect, he is at direct risk of prosecution, and has standing

to seek pre-enforcenent reviev of this statute. Dge, 410 U.S.
at 188. Given the close reslationship between Plaintiff

Haakell and his patients, and given the obstacles which

-6 =
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prevent pregnant women from:challenging'ﬁbis'étaﬁgté,
including a desire for privacy and the imminent ﬁootneés of
their claims, he may also assert third-party standing and
raise the riéhta of his patients. i 34 v. , 428
U.S.-los (1976) (plurality opinien) (2allcwing two doctors to
sue for declaratory and injunctive relisf froa state statute
taking awvay Medicaid funding for abortions), gited with
approval in Planned Parenthood Ass'n V. cincinnati, 822 F.2d
1390, 1396 (eth cir. 1987). It is alsco notewgrthy that in

W ed ! Cagey, 112 s.Ct. 2791 (1992), an action
for declaratorf and injunctive relief from a state statute

j restricting the right to abortion was brought by similar
plaintiffs: abortion clinics and a doctor. Based on the
foregoing authority, Plaintiff Haskell has.standing to bring
this action, and to assert both his own rights and the rights
of his patients. Although Defendants have argued that the
Plaintiff must show that a particular woman will be impacted
by the Act in order to have standing to raise her rights, this
Court agreés wvith Plaintiff Haskell;s argument that such a
showing is unnecessary. It is sufficient that Plaintiff
Haskell has alleged that he regularly has patients upon whon
he performs the procedure, and that he will have such in the

future.’

‘-\_7 In addition, this Court notes that one such patlent, Jane Doe Humber 2,
testified in thie hearing after her abortion vas performed by Dr. Haskell
on Koveaber 30, 199S--two weeks after the Act was to have taken effect.
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Plaintiff Haskell also has standing to challenge the
“.provisions of the Act wvhich ban post-viability abortiens,
codified at O.R.C. § 2919.17, and the viability testing

requirement in O.R.C. § 2919.18. Deferdants have argued that

he lacks standing to challenge these provisicns, because he
only performs the D&X procedure up through the 24th week of
pregnancy (Defendant's Mezorandum in Opposition, Doc. #£11,
p.27, 34). The ban on post-viability abortions, howvever,
imposes a rebuttable presumption of viabilityxat 24 weeks,
O.R.C. § 2919.17(¢C), whi?h will apply to Plaintiff Haskell.
If, in certain cases, he is unable to rebut the presunption of
viability, the remaining provisions relating to the ban on

post-viability abortions will also apply to him. In addition,

Plaintiff Haskell will have to satisfy the:viability testing

requirement for any patients he treats who are in or beyond

their twenty-second week of pregnancy. Therefore, 2laintiff‘

Haskell also has standing to challenge these provisions of

House Bill 135S. |

Plaintiff WMPC sues on behalf of its physicians who are

employed at its variocus affiliated locations, and on behalf of

women vho receive medical services, including abortions, at
thege locations. This Court does not now reach the issue of
whether Plaintiff WMPC has standing to bring this action, due

to an inadequately déveloped‘f3ctua1 record.8 This issue need

8 Yor example, although Plaintliff WXPC has assarted that it has standing
because it will incur civil liability under the Act, this Court does not
now have facts sufficient to conclude that Plaintiff WMPC may be civilly

liable.

AQ 72a
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not be reachad at this time, because Plaintiff Haskell's
standing is sufficient to allow this action to go ferward.
Accordingly, the remainder of this cpinion will use

"Plaintifrr™ in the singular, in reference to Plaintirs

Haskell. This Court now turns to the merits of Plaintiff's
Motion for a Preliminary Injunction.

When considering whether a preliainary injunction is
proper, -this Court must consider four factors: (1) the
substantial likelihoced of the Plaintiff's sucééss on the
merits; (2) whether the ;njunction will save the Plaintiff's

patients from irreparable injury; (3) vhether the injunction

would harm others;’ and (4) vhether the public interest would

be served by issuance of the injunction. International
's Ass'n v. out orp., 927 F.2d 500,

903 (6th Cir. 1991), cert. denied, 112 s.Ct. 63 (citing In re
Delorean Motor Co,, 755 F.z2d 1223, 1228 (6th Cir. 1985)).

This Court need not conclude that all four factors support its
decigion. gchrysler Corp. v, Frapklipn Mint Corp., 1994 U.S.
App. LEXIS 18389, at *4 (6th Cir. 1994). Rather than being
"rigid and unbending requirements® that must be satisfieq,
these factors are intended to guide this Court's discretion in
balancing the equities. Ip re Eagle-Picher Industries, Inc.,
963 F.2d4 85%, 859 (6th Cir. 1992). For example, the degree of

lixelihood of success which is required to issue a preliminary

s This third prong ie also construed as a *balancing of equities”; to wit,
whether the harm which would be suffered by the Plaintiff if the
injunction were not granted, outweighs the harm which would be suffered by
the Defendant 1if the injunction wers to be granted.




injuncticn mpay vary according to the strength of the other
factors. In re Delorean Motor Co., 755 F.2d at 1229. This
Court must make specific findings as to each of these factors,
unless fawef are dispositive of the issue. Interpational
e ' '‘n, 927 F.2d at 903,
. intiff's Sub i ho
HMerits

Plaintiff has asserted a nuzber of arquments attacking
the constitutionality of the D&X ban, the poéé—viability ban,
and the viability testing requirement. Many of these
arguments can be divided into two categories: first, those

that assert that the Act either imposes an undue burden on a

N,
\

"woman's ;;ght to an abortion, or jeopardizes the pregnant
woman's health, and is thus unconstitutioqal under-ggggg;
second, those that assert that the Act is uncons#itutionally
vague. Before addreséing these arguments, this Court will
briefly set forth the relevant law to be applied to each of
these categories. This Court will then consider each of the

three challenged statutory provisions in turn.

engi £ Re ons

1. The Subsatantive law

In Planned Parenthood v. Casey, a plurality of the
Supreme Court held that viability marks the point at which the

State's interest in protecting the potential 1life of the fetus

outweighs the pregnant woman's liberty interest in having an

“tewtlan  ~hdand ARlu e a moadical determination that her own

e

o —— — y 8sn % b




DEC

13

'95 | 7:84 FROM BIESEKR.GREER,LANDIS . FRGE . WK¥b

life or health is at risk. 112 s.Ct. at 2816-17, 2819-2821,
Before viability, states may not enact regulations which have
*the purpose or effect of placing a substantial obsatacle in
the'path-ot a woman seeking an abertien...." 112 sS.Ct. at
2820. Such regulations constitute an *undue burden®™ on a
pregnant woman's right to have an abortion, and are an
unconstitutiocnal violation of her liberty interest, as
guaranteed by the Pourteenth Amendaent to the United States
Constitution. Id. at 28%9. After viability,:however, the
State may requlate and proscribe abortions "except where it is
necessary, in.appropriata medical judgment, for the
preservation of the life or health of the mother.™ Id. at
2821. Therefore, whereas regulations which affect pre-
viability abortions are subject to an undue burden analysis,
regulations which apply only to post-viability abortions are
presumptively valid, unless they have an adverse impact on the
life or health of the pregnant woman.

It has been suggested that "strict scrutiny®™ should be
applied to the medical neceséity exception to-the ban §n post-

viability abortions, codified at 0.R.C. § 2919.17(a)(1).2° 1In

- the opinion of this Court, a strict scrutiny approach would be

improper in this specific situation, because it might allow ' a
state, in some circumstances, to proscribe a post-viability

abortion even where such an abortion is necessary to preserve

19 Quite odbviously, such a level of scrutiny cannot be applied to the ban
itself, for Cae9y inetructs ue that a state may ban abortions after
viability, unless an abortion is necessary, in the appropriate medical
judgment, to preserve the life or health of the mother.

- 11 -




the life or health of the mother. For example, ih:a situation
where the mother is terminally ill, and is only expected to
live for a maximuz of six months following the post-viability
abortion-‘that saves her life, a gtate might attempt to argue
that its interest in the fetus's life was actually pore
compelling than the mother's coapelling interest in her own
life, and that this interest should allow it to forbid an
abortion in that circumstancae.

This would force courts to decide when, gnd under what
circumstances, an unborn child's life becomes more important,
and more worthy of protection, than the life of its mother. In
the opinion of this Court, this ingquiry is beyond the realm of
legal jurisprudence, and must be left to the discretion of the

individuals-involved. Neither the legislature, nor the

".courts, has either the legal or the =moral authority to balance

the interests and the lives involved, and t¢ make this
decision.
Therefore, this Court holds that although a state may ban

most abortions subsequent to viability, it may not take away a

Pregnant voman's right, as recognized in Gasey, to have a

post-viability abortion which is necessary to preserve her
l1ife oxr besalth. A strict scrutiny analysis could have the
effect of narrowing this exception, and should not be applied.
Instead, any regulation vhich impinges upon or narrows this

exception, must be declared to be unconstitutional.
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There is some dispute ;s tec the proper showing which
Plaintiff must make in order to succeed in bringing this
facial cﬁallenge.11 Before the éupre:e Court's decision in
Cacey, a plaintiff bringing a facial challenge to a statute
imposing restrictions on abortion faced the difficult burden

of establishing "that no set of circuzmstances exists under

which the Act would be valid.®* yUnited States v, Salerno, 481
U.S. 739, 745 (1987), followed by Rust v, Sullivan, 500 U.s.

173, 183 (1991) (applying Salermo to facial challenge to
regulations prohibiting facilities vhiéh receive federal funds
from counseling, referring, or advocating abortion as a method
of family .planning); Ohio v, Akron Center for Reproductive
Health, 497-U.S. 502, 514 (1990) (applying: Salerno to facial
challenge to judicial bypass procedure for minors seeking

abortions); gited in Febster v. Reproductjive Health Services,

492 U.S. 490, 524 (0'Connor, J., concurring) (applying Salerno

to facial challenge to state lav prohibiting use of public

i The difference betwsen challenging a statute "on its face,” as in this
case, or in challenging it "as applied,” was recently explained by Justice
Scalia: ’

Statutes are ardinarily challenged ... "as applied®--that {s,
the plaintiff contends that application of tha statute in the
perticular context in vhich be has acted, or in which he
proposes te act, would be unconstituticnal. 7The practical
effect of holding a statute unconstitutional “as applied® ia
to prsvent its future application in a similar context, but
Dot to render it utterly inoperative. 7To achieve the latter
result, the plaintiff sust succeed in challenging the statut
“on its face." .

, 113 s.Ct. 633 (1992)
{Scalia, J., dissenting from denial of ggr$.)- In the instant case,
Plaintiff Haskell seeks to have the entirety of House Bill 135 declared
unconstitutional, and not only as it applies to his particular situation.
Thus, he {s bringing & facial challenge to the statute.
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facilities to perform abortions except where necessary to save
the mother's life). 1In ggggx, however, the plurality employed
a pore relaxed standard in striking down the Pennsylvania
spousal notification provision: the law wvas held to be invalid
because "in a large fractien of the cases in which [it] ie
relevant, it will operate as a substantial obstacle to a
woman's cholice to undergo an abortion.®* 112 §.Ct. at 2830.
Moreover, when exanining the informed consent provision, the
plurality specifically a;amined the record, a;d the facts
contained therein, which related to the application of the
challenged provision to specific persons and in specific
circumstances. Jd. at 2825-31. This appeared to signal a new
appreoach to evaluating facial challenges to pre-viability
abbrtion regulations.

Since cagey, a split has developed among the Circuits as
to vhether the asey apprecach has replaced the Salerne
standard. The Third and Eighth Circuits, jolned by district

“courts in the Seventh (Indiana) and Tenth Circuits (Utah),

have concluded that Gasey did replace Salerno. Planned
parenthood, Sioux Falls Clinic v. Miller, €3 F.3d 1452, 1458

(8th Cir. 1995) ("we choose to follov what the Supreme Court

actually did ... and apply the undue burden test"); Casey v,

Planned Parenthood, 14 F.3d 848, 863 n.21 (3rd Cir. 1994)

(*tha Court has... set a new standard for facial challenges to

pre-viabjility abortion laws"); A Woman's Choice-East Side
Homen's Clinic v. Newpap, Cause No. IP $5-1148-C H/G, at 19-20

($S.D. Ind. 1995) (memorandum opinion on motion for preliminaxy

- 14 =
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injunction) ("this court believes that Casey effectively
displacgd Salerno's application to abortion laws®™); Utah

Women's Clinic v, Leavitt, 844 F. Supp. 1482, 1489 (D. Utahn

1994) ("to bring a facial challenge in good faith, one must
reasonably beliave that the statute is incapable of being

appliad congtitutionally in a large fraction of the cases in

‘whieh it is relevant.”). The Pifth Circuit has disagreed, and

continues to apply the Salerng standard when evaluating
restrictions on abortion. arnes v. Mcore, 576 F.z2d 12; 14
n.2 (5th Cir. 199%2) (®"ve do not interpret ¢zasey as having
overruled, syb silentic, longstanding Supreae Court pracedent
governing challenges to the faclal constitutionality of

statutes™).

The Supreme Court, itself, appears to.be split on this_
issue. Compare Fargo Women' Health Org, v, Schafer, 113 S.Ct.
1668 (1993) (O'Connor, concurring with denial of application
for stay and injunction) (stating that the Casey approach
should be follovwed by lower courts),‘gigh Ada y. Guam Society
of obstetriciang and Gynecologists, 113 s;ct. 633 (1992)

(Scalia, dissenting from denial of petition for writ of

certiorari) (stating that Court did not change the Salerno

‘ standard in Cagey).

Not surprisingly, whereas Plaintiff has urged this Court
to adopt the Casey approach, Defendants have vigorously argued

that the Salerno standard should be employed. Because the
Sixth Circuit is silent on the issue of whether Salerne should

-15..
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apply to pre-viability aborticn regqulatlions, it is a matter of
first impression in this Circuit.

This Court concludes that for purpeses of evaluating the
ban on the D&X procedure, which {s used in thae weeks preceding
viability, this Court will follow the approach actually
undertaken in Cagey, and employed by courtsg in the Thirq,
Seventh, Eighth, and Tenth Circuits, and ask whether, "in a
large fraction of the cases in which [the bén] is relevant, it
wvill cperate as a substantial obstacle to a v;£an's éhoice to
undergo an abortion.® Thgs Court makes this decision for two
reasons. First, because Cagey did not fequire that every
married woman be subject to physical abuse in striking down
the spousal notification requirement, the plaintiffs in that
case did not have Lo show that "no set of circumstances exist
under which the law wculd be invalid® in order to successfully
challenge it. Second, it seems that it would be impossible,
as a practical matter, to evaluate whether a regulation will
create an undue burden on the right to an abortion, wjithout
examnining specific facts in the record, and evaluating the
lixely impact that.a regulation will have on the specific
group'ot woaen vho are affected by it. For these reasons,
this Coust dcclinqs to apply Salerng tc the challenged pre-
viability requlations in this case.

Although this Court has concluded that it will not apply

Salerng to the pre-viability regulations in House Bill 135,

the issue of wvhether Salerng should apply te the post-

viability requlations in House Bill 135 is a separate issue.

- 16 -
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unconstitutionally threaten the 1ife or health of even a few
pregnant wvomen. The Court so holds for three reasons. First,
the cases which have applied Salerne have not involved laws
which threaten to inflict, unconstituticnally, such severe and

irreparable harn.13

Second, becausg the Sypreme Court
signalled in Cagey that an unconstitutional infringenent of
the liberty interaests of some, but not all, pregnant woaen, is
sufficient to justify application of a lesser standard where a
pre-viability abortion is concerned, there is'ho reason why
the Court would not similarly apply a lesser standard where a
lawv threatens to deprive some, but not all, pregnant women of
their greater constitutional interest in their own life and
health. Finally, and most importantly, it would be
unconscionable to hold that a pregnant woman--or her estate--
may not challenge a post-viability regulation until zfter she
is unconstituticnally deprived of her life or health.
Therefore, this Court will allow Plaintiff to facially
challenge this post-viability ban, even though he has not

\shown that "no set of circumstances" exists under which the

ban would ba valid.

13 Ia JEEt, the Court applied Salerno to a facial challenge to regulations
which restricted the ability of facilitles receiving Title X funding to
counsel, make referrals, or advocats, abortion. 500 U.S. at 183. 1In
Axron Center for Reprodyuctive Health, plalntiffs brought a faclal
challenge to a parental notification statute; in considering the judicial
bypass procedura, the Court applied §alerneo, zejecting arguments that the
procedure's time requirements aight be construed as “business days® '
instead of "calender days,® and reasoning that the statuta should not be
invalidated “based oa a wvorst-case analysis that may never oceur.” 502
U.S. at 514. Pinally, in Hebgter, Justice O'Coancr stated that Salerno
should apply to a Misscuri provision that prohibited the use of public
facilitias to perform abortions not necessary to save the life of the
mother. 490 U.S. at 523, :




For purposes of evaluating the ban on post-viabjility

abortions, therefore, this Court must likewise consider

whether it is bound to apply the rore restrictive Salerno

standard.,.l2

Whether the Salerno standard for faclal challenges should
apply to post-viability regulations appears to be an issue of
first impression before this, or any, Court. ¢Casey is not
dispositive, because the épproach_in that case is gpecifically

* designed to evaluate whether a law restricting access to pre=

viability abortions wvould impose an "undue burden® on a large
fraction of the relevant population; it dces pnot evaluate
whether a law restricting access to post-viabijity abortions
is invalig_sinply because it may jeopardize the life or health
of a few'(gy many) pregnant women who need such an abortion.
Indeed, none of the cases cited above whicﬂ followed the new
Casey approach involved restrictions on post-viability
abortions. Thus, this appears to be an issue of first
impression in this, or any, Court. ’

After careful consideration of the interests involved,
this caurt concludes that the Salerng requirement that the
plaintiff aust show that "no set of circumstances exists under
vhich the law would be valid,® should pnot apply te facial

challenges to post-viability abortion regulations which may

12 Defendants have argued, for example, that the testimony given by Jane
Doe Number One and Jane Doe Number Two--both of wham would have been
adversely affected by this ban on post-viabllity abortions--~should be
disregarded by this Court, because Salerpno requires that the law be
unconstitutional in all of its applications, rather than in a few or many
situations. Becauss this {s a faclal challenge, Dafendants argue, such
testimony as to how the law may affect specific individuals is irrelevant.
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B._Standaxd for vaguenesg challendes

In addition to arguing that this Act is unconstitutional
under Casey, Plaintiff arques that the Act is

unconstitutionally vague. When deteranining whether a statute

“.,or regulation is gufficiently vague so0 as to violate due
ﬁrocess, there are several relevant considerations. A statute
or regulation may be vague if it fails :olqive fair warning as
to what conduct is prohibited. Gravned v, City of Rockford,
408 U.S. 104, 108 (1972)1('we insist that laws give the person
of ordinary intelligence a reascnable cpportunity to know what

1 is prohibited, so that he may act accerdingly®), cited in

Fleming v. United States Dept. of Agriculture, 713 F.2d4 179,

i84 (6th C@r. 1983). A statute or regulation may aiso be

vague if it is subject to arbitrary and discriminatory
L enforcement, due to a failure to provide explicit standards
for those who apply the lawv. Id, Finally, the lack of a pens
rea requirement in a statute wvhich imposes criminal l1iability
may indicate that the statute is unconstituytionally vague.
legntsi_x;_zznnklin. 439 U.S. 379, 395 (1979) ("Because of
the absence of a scienter requirement iﬁ the provision
directing the physician to determine vhether the fetus is or
xmay be viable, the statute is>1ittla pore than 'a trap for
those who act in goed faith.'"Y). '

A vague law is especially problematic in two situations.

First, its potential to cause citizens to "'steer far wider of

the unlawful zone' ... than if the boundaries of the forbidden

areas were clearly marked," Id. (gquoting Baggett v, Bullitt,

- 19 -




377 U.S. 360, 372 (1964)), is of particular concern where the

exercise of constitutionally protected rights may be inhibited
or "chilled.* gcolautti v, Frapklin, 43% U.S. 379, 391 (1979)
(applying to the right to an abortion); Egggg&;,.377 U.s. at
372 (applying to First Azendment rights). Second, a vague lavw
wvhich provides for criainal penalties i3 troubling because of
the severe conseqguences ﬁhich Bay result frea violating the
law. S Vv ips H : E c..,
45% U.S. 489, 498-99 (1982). VWwhen determinin& whether a law
is void for vagqueness, this Court must examine the challenged

law in light of all of the above considerations.

Tﬁis“Court nov turns to Plaintiff's arguments challenging
the constitutiecnality of the'D&X ban, the post-viability ban,
and the viability testing requirement, for purposes of gauging
whether the likellhood of Plaintiff's success on the merits of

these argumentgs is substantial.

& re
e De of D&

Bouse Bill 135 bans the performance or attempted
performance of any abortion, pre-viability or post-viability,
by use of the Dilation and Extraction ("D&X") procedure, which
is defined as follows:

{T]he termination of a human pregﬁancy by purpesely

inserting a suction device into the skull of a fetus

to remove the brain. 'Dilation and extraction
nrocedure' does hot include either the suction

t
|}

'.I
»
3
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curettage procedure of abortion or the suction

aspiration procedure of aberticn.
O.R.C. § 2919.15(A). Plainéiff argues thatlthis definition is
unconstitutionally vague, because it does not adequately
distinguish the D&X procedure from a different pfocedure Xnown
as the Dilation and Evacuation ("D&E™) procedure. Plaintifs

further argues that this vagueness will chill physicians fro=

“perrorning aborticns by use of the Dif zethod, which is the
most common method used in the early tc mid-second trimester.
Defendants disputé this, §rguinq that the cefinition does not
include or describe the D&E procedure, and so is not vague;
further, Defendants argﬁe that the D&E broceduze is included
_' in the definition of suction cuxettaée, and so is excepted’
from the ban.

In ordér to address th;s vagueness argqument, it is
necessary to define and describe the various methods of
abertion, based on the testimony in this case. When the
procedures are described in detail, it becomes apparent that

the statutory definition of the Dilation and Extraction

procédure could be construed to include the meore widespread
Pilation and Evaéuation ("D&E") procedure. It also becomes
‘apparent that the D&E method is not included in any definitien
of suctiom curettage: although a D&E procedure doaes include
“ suction curettage, it also includes additional steps, such as

dismemberment, and additional instruments, such as forceps.

Furthermore, suction curettage is a first-trimester procedure,

whereas D&E is a second-trimester procedure. Accordingly,
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Plaintiff has demonstrated'a'substantial lixelihood ‘0f success
ot showing that the definition of a D&X procedure is

unconstitutionally vagque.

nc irat
Suction curettage and suction aspiration (also known as

vacuum aspiration) are common methods of first-trimester

-abortions, and the terms’'are used interchangeably (Tr., 12/6,

ét i3, 115).14 In a suction curettage procedure, the doctor
rechanically dilates the opening to the uterus by the use of
metallrods, inserts a vacuum apparatus  inte the utefus, and
removes the products of conception by the use of negative
suction (Tr., 12/5, at 33). There is no need to dilate the
patient'é-cgrvix in the days before the procedure is performed
(Id.). Suction curettage/aspiration can Qonetimes be
performed up to the 15th week of pregnancy, but is typically a
first-trimester procedure-(lgi). Approximately ninety-five
percent of the abortions which are performed in this country

are performed during the first fifteen'weeks of pregnancyls

(Tr., 12/6, at 13).

14 The transcripts of the hoaring testimony are, for the most part,
paginated separately for each day of testimony. Therefore, when referring
TO tTraAscript testmony throughout this oplinicn, this Court will indicate
the date of the transcript, as well as the page on which the specitic
refarence oAy be found,

35 The testimony {ndicates that some wooaen who seek abortions in their
second trizester are victims of rape or incest, and may have been
psychologically unable to face their pregnancies at an earlier time (Tr.,
1i/8, at 27). Other woaen who @eek adbortions in the second trimester do
®oc because it is only then that they discover that their fetus has
developed severe anomalies, l.s., physical defects that call into quesation
the ability of the fetud, once carried %o term, to survive (Tr., 12/5, at
103-08). -

& |
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] {12t ¢ Eva v3 (D&E)
In the second trimester, the fetus becomes too large to
remove by use of suction curettage (Tr., 12/5, at 33=34). At
that point, the most common abortion methed is a Dilation and
Evacuation (D&E) procedure; indeed, it is the only procedure
wvhich can be used from thae thirteenth to sixteenth waeeks of
pregnancy (Tr., 11/8, at 51}). Instead of using zetal rods to

dilate the cervix over a short period of tize, the doctor

ingerts laminaria into the cervix during the cne-to-two day
!
period prior to the procedure, in order to slowly dilate the

cervix. Then, a suction curette with a larger diameter is

placed through the cervix, and the doctor removes some, or
all, of the fetal tissue.

Frequently, however, the torso ahd the head cannot be
removed in this manner (Tr., 12/5, at 35). The procedure
typically results, therefore, in a diszeaberment of the fetus,
beginning with the extremities. This dismemberment is

accozplished both by use of the suction curettage, and by the

use-ot forceps (Id,).
Removing the head of the fetus from the uterus is

typically the most difficult part of the D&E procedure, in
part because the head is often too large to fit through the
partially dilated cervix. It is important to remove the head
as quickly as possible, because fetal neurologic tissue can

" negatively affect the mother's ability to clot, and lead to

greater bleeding (Tr., 12/6, at 32). FPhysicians have
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develoﬁed different methods of deconpressing the head, in
order to remove {t.

Dr. Anthony levatino testified that when he performed D:i:
abortions, he preferred to grasp the fetal head with a clanmp,
crugh it, and remove it in pieces along with the skull
contents (Tr., 12/7, at 190). Because he deconpressed thes
skull by crushing it, he found it unnecessary to decompress
the skull by purposely igsgrting a suction device into the
skull and removing some of its contents (Id, at 192).

Dr. Paula Hillard testified that when the skull is too
large to remove intact, she grasps thé skull and suctions out
its contents with a cannula--which may enter the skull--in
order to dgcoupress'it and facilitate its removal (Tr., 11/8,
at 77). .Shg has never performed the procqgure utilized by Dr.
Hasgkell (Id, at 49).

Dr. Doe Number One testified that becauée the use of
forceps can cause trauma to the mother's uterus, his
preference is to collapse the head by the use of suction,
prior to its removal. By making a szall incision at the base
of the skull and inserting a suction device into the brain--
vhile the head is still within the uterus, and no longer
attached to the body--he can collapse the head and easily
remove it, without the use of forceps (Tr., 12/5, at 43).
This method decreases injury to the cervix and uterus, and
reduces operating room time, blood loss, and anesthesia time

(Id., at 44). Dr. Doe describes his procedure as a D&E, and
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performed from 15 to 18 weeks. Althcugh he does not always
collapge the head in this fashien, Dr. Dce Number One
testified that the two procedures--D&E with collapse, and DiE
without collapse--are on a continuuza (I3, at 72). He has
naver performeéd the procedure utilized by Dr. Haskell (Id, at
84).

Dr. Mary Campbell has not performaed second-trimesgter
abortiqns; but has read about and observed various second=-
trineste:.methods, in preparation for setting up a second-
trimester practice at her cliniec. 1In describing the D&E
procedure, she testified 'that the fetal skull is generally not
intact-fbllowing dismemberment of the body--the jaw is often

removed with the neck--and "the edges of the fetal skull are

“.sharp enough to lacerate the maternal uterine (blood]

vegsels..." (Tr., 12/6, at 35). The goal is therefore to
place the suction cannula into the skull in order to remove
its contents and make it swmaller, thereby allowing it to be
removed intact, in order to minimize lacerations (Id. at 33).
In addition, removing the head intact is advantageous because
it ensures that no parts of the skull are left behind in the
woman's uterus (Id. at 35).

Dr. Harlan Giles, who perforams DiE abortions up to the
twenﬁiath veek of pregnancy, testified that ﬁe had never seen
an instance in which the fetal head was too large to be
removed without being crushed or somehow decompressed, but he
adnitted that such an occurrence was possible (Tr., 11/13, at

269-70; Tr., 12/8, at 41).
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The D&E procedure appears to be preferable to other
avajlable procedures before the twventieth week; at thirteen to
gsixteen weeks, it is the only available procedure. The main
alternative to a D&E procedure after gixteen weeks is an
induction or instillation methed, vhich invelves either the
injection of saline, urea, or prostaglardins in%to the amniotic
cavity, or, the insertion of vaginal prostaglandin
suppositories. These procedures result in labor, and are
further described belcw. IThe D&E procedure aﬁpears to be less
painful for the mother than induction procedures, because it
does not require lagor, and because the cervix is dilated
slowly with laminaria rather than being dilated more
forcaful{y_by uterine contractions. 1In addition, the D&E
proceduré.takes less tize, generally betwegn ten and twenty
minutes, as opposed to twelve to thirty-six hours. Because
the uterus is not under pressure over a long‘period of time,
there is less of a risk of forcing fluids or fetal proteins
into the waternal circulation (Tr., 12/6, at 31). Finally,
there is a reduced risk of retained products of conception,
infection, henorfhaga, and cervical {njury (Id. at 39).

Although the DSE procedure appears to have a lower rate
of complications than other methods of abertion in the early
to mid-gecond trimester, it can be egqually risky at later
periods, when the fetus is larger. oOne serious complication
of later D&Es is caused by the use of forceps, which results
in uterine and cervical injuries, and increased blood loss

(Tr., 12/5, at 41).
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In this section, the Court vwill decscribe Dr. Haskell's
gspecific method of abertion, which has teen descrikted by
various parties as either an "intact D&ZI," a "brain suction
prccedufe,' or a "pilation énd Extraction®™ progedure. It is
typically used late in the second trimester, from twenty %o
tventy-four weeks. !

Plaintiff Hagkell described his procedure in a paper
presented at the National Abortion Federation Conference in
+ 1992 (Defendant's Exhibit A). The following description is
taken from that paper.

6n the first and second days of the procedure, Dr.
Haskell in§érts dilators into the patient's cervix. On the
third‘da},_;he dilators are removed and thg pétient's

16 Then, with the gquidance of

nembranes Are ruptured.
ultrasound, Haskell inserts forceps into the uterus, grasps a
lower extremity, and pulls it into-the.vagina. with his
fingers, Haskell then delivers the other lowver extremity, the
torso, shoulders,.and the upper extrenmities. The'skull, which
is too big to be delivered, lodges in the internal cervical

08.'" Haskell uses his fingers to puéh the anterior cervical

16 Defendants pointed out that, in the videotaps in which Dr. Haskell
demongtrates the procedurs (Defendant’s Exhibit R), the patient's
membranes bhad ruptured (her “water had broken®) prior to the procedure, on
the very first day. Although this fact aight be felevant if this were a
medical salpractice action brought by that particulaz patient, it is not
relevant to the issue of whothar the D&X procedure is generally safe for
the mother's health. - ‘

1 Although Dr. Haskell does not state in his paper that he cuts the
umbilical cord prior to penetrating the base of the skull with scissors,
"ha teatifiad that he routinely cuts the cord, and he did so on the

M-
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lip out of the way, then presses 2 pair of scissors against
the base of the fetal skull. He then forces the scissors into
the base of the skull, spreads them to enlarge the opening,
"xfenoves the scissors, inserta a suction catheter, and
evacuates the gkull contents. with the head decompressed, he
then removes the fetus completely from %he patient.
The primary distinction between this DiX procedure and

the D&E procedure previously descrired appears %o ke that,

whereas the D&E procedure results in disnemberzent and piece-
by-piece removal of the éatus from the uterus--and, possibly,
in removal of portions of the skull contents by the use of
sucti&n after the skull is crushed with forceps or otherwise
invaded, and before the head is placed next to the opening to
the uterus--the D&X proceduré results in a:fetus which is
removed basically intact except for portions of the skull
contents, which are sucticned out after the head is placed
next to the opening to the uterus (and after the rest of the
:etus ia removed froz the uterus), and before the fetus is

8 The hallmark of the

fully removed from the mother's body.1
D&X procedure, therefore, is that the fetus is removed intact,
rather than Maing dismembered prior tc removal, as is done in

a D&R procedure. In both proceduras, the head usually must be

minutes for the fetus to die, followlng the cutting of the umbilical cord,
and that, on the videotape, Hasgkell walted only thirty seconds froa thae
time he cut the cord to the time he Lnserted the sciesors, this Court alsc
notes that the fetus in the videotape appeared to be dead at the beginning
of tha procedurs,

18 7f the skull could not be decompressed by suctioning out part of the
contents, and yet was too big to pass through the cervix, it apparently
would have to be crushed in order to remove it.
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. decompressed, either by crushing tre skull, or by invading the

skull and suctioning ocut its contents. In the D&X procedure,
the suctioning is purposeful; in a DiE procedure, the suction
may_eithgr be purposeful, or, given the inability to clearly
see the-'fetus, even with ultrasound, and the consequent
difficulty of knowing whether the surgical instrument is in,
or simply near, the skull, it may be accidental.

The testimony indicaées that the D&X procedure may be
considefed to be a variant of the D&E techniqﬁe.19 Indeed,
doctprs who use the procedure may not know which procedure
they wvill perform untii they encounter particular surgical
variables and circumstances after they begin the procedure to

terminate the pregnancy.2° The doctor may intend to do a D&X

in cases vhere the patient has requested an intact fetus for

19 The testinony lndicates that sach physician's surgical procedures may
differ froa similar proceduras used by other physicianes (Tr., 12/6, at
103). 1Indeed, phyesiclans experiment with and develop thelr own variants
of surgical techniques, and then use them, even if those variants are not
specifically approved ln a2 peer review journal (ld, at 104).

In this case, Dr. Jchn Doe Nuamber COne testified that he develecped a
procedure which is similar to Hasksll's D&aX procedure f{or use in his D&E
procedures at fifteen to elighteen weeks: after the extramities of the
fetus ars disaembered and removed, he collapsss the head by making an
incision and then using sucticn to deccmpress the skull, instead of
crushing it with forceps, so that ha can remove the skull intact (Tr.,
12/5, at 42-44). Dr. John Doe Number Two, whe uses Hasksll's D&X
procedure ia situations vhere an intact fetus is requested, or if the
fetus is Breech (feet first), testified that he consliders the D&X
procedure to be a modification of the D&E procedure (Tr., 12/6, at 47-48).

0 Dr. Dos Fumber Two testified, for exazple, that he uges the D&X
procedure in ths specific clrcuastance when ths fetus ls “double footling
breech® and comes out feet first, resulting in a trapped head. At that
point, he has "no room to work® because the head is trapped in the lower
uterine segment, and must try to finish the procedure as quickly as
possible to lower tha risks to the mothar. In that circumetance, the D&X
procedusre i{s the safest and fastest cathod. If he were prohibited from
suctioning out the skull contants to decczyress the head, he would have to
disasmber the head from the body, push the detached head back up into the

uterus, crush the skull with the appropriate instruments, and then remove
1 Lo mliaraa /Te 192/1 2t TR

(4
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purposes of genetic testing, or, perhaps, vhere a patient has
a history of Cesarean sections and a uterine scar, and thus is
more vulnerable to uterine injury (Tr., 12/7, at 89).

Based on the testizony of various physicians, this Court

further finds that in both the D&E anrnd the D&X procedures, a
suction device may be purposaly inserted into the skull in
order to remove the skull contents, to accezmplish. the goal of

.decompressing the fetal head, thereby facilitating its removal

~

from the woman's body. Because the statutory'aefinition of
!

the prohibited "Dilation and Extracticon Procedure® thereby

appears to encompass the purportedly allowable D&E procedure

as well, Plaintiff has demonstrated a substantial likelihood

of success of ‘shoving that this definition is
unconstiéut}onally vague, as it does not provide physicians
with fair warning as to what conduct is permitted, and as to
what conduct will expose them to criminal and civil

liability.??

" \tutionality of Banni oecific Abortd
Procedyre at Issuye

As rfar as this Court is avare, only one case has
” considared the propriety of a ban on a specific abortion

procedure. In a t i v , 428

U.S. 52 (1976), the Supreme Court struck down a ban on the

2 1n addition, this Court notes that Houss Bill 135 bans not only the
perforsance of D&X aborticns, but also the gtiempted performance of D&X
abortions. Given this Court's finding that the D&I procedure is on a
continuua with the D&E procedure, this phrase adde confusion as to when a
doctor, who i{s parforuing a D&E abortion, attempts to perform a D&X, and
thus incurs c¢riminal and civil liability.

-30-
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second-trimester abortion method of saline anniocentisig. The
Court reasoned that, because the method was commonly used and
was safer than other available methods, it failed to serve the
stated purpose of protecting maternal health. The Court
concluded that, given that there were no safe, available
alternatives. to the banned zethod, the ban wvas "an
unreasonable or arbitrary regulation desigrned te inhibit, and
having the effect of inhibiting, the vast majority" of second
trimester abortions. Accordingly the ban was-held to be |
unconstitutional. Id. aé 75-79.

The reasoning in Ranfeorth suggests that a state may act
to prohibit a method of abortion, if there are safe and
avajilable glternatives. This reading comports with Casey,
which diéfa;as that if a ban on a specific‘methqd veré to
pl#ce a suﬁétantial obstacle in the path af a woman seeking a
pre-viability abortion--for example, if there were no safe and
available ﬁlternative method of abortion--the ban would be an
undue burden and therefore unconstitutiocnal. The issue before
this Court, therefore, is whether, in Ohio, there are safe and
available alternatives to the D&X procedure, which is

. typically performed during the twentieth teo twenty-fourth
weeks of pregnancy, such that there would be no undue burden

if the procedure were banned.

2. DR&E Procedure

Due to the larger size of the fetus in the mid to late-

second trimester, when the fetus is not necassarily viable,

- 31 -




the D&E i8 no longer the procedure of choice to perform an

abortion.22

Therefore, in considering the safest method of
abortion at this stage of pregnancy, this Court will compare
the D&X procedure--which is typically perfermed from the
twentieth to the twenty-fourth veegs o! pregnancy--to other

available procedures.

!

k. IpstiliationsInduction Procedures

The main alternative to the D&X procedure, in the late
second trimester, is the use of an induction method of
abortion. Induction methods are also known as "instillation”
methods. In one type of induction method, the physician
injects some substance--typically saline, or a combination of
a prostaglandin and urea--into the amniot%; cavity of the
woman. In another type, the physician places prostaglandin
suppositories into the patient's vagina. In both cases, the
end result is labor: the substances cause the uterus to

contract, resulting in the eventual expulsion of the fetus.

This labor typically lasts between twelve and twenty-four

hours (Tr., 12/6, at 25), but may last as long as thirty-six
hours (Id. at 118). '

The evidence suggests that induction methods were more

‘frequently used in the 1970s, when the D&E procedure was just

22 A4ditional obstacles to performing a D&E aftaer the twenty-gecond week
of pregnancy include: the presantation of the fetus, in which the spine is
orisnted toward the cervix, and the toughness of the fetal tissues; both
of thase factors maks it more difficult to diszomber the fetus (Tr., 11/8,
at 177). Bacause the operating time is thersby increased, this can cause

btomasme MTamd Yhaae 1TA a* 17A:n
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‘being developed. Also, induction procedures are more oftan

ﬁsed by lesg skilled physiciéns (Id. at 22). Finally, they
mus; be perfgrned in a hospital environzent, and se cannot be
done on an outpatient basis.

There appear to be two advantages which induction methods
have over the D&E procedure: they require less skill-to
perforn; and they do not involve the placement of any sharp
instrunents iﬁto the uterus (Id. at 29).

One obvious disadvantage of the induction method is thét
it results in labor, with all of its potential complications.
These may include: fear, lack of control, mild to severe
abdominal pain, nausea, and diarrhea, and extreme discomfort,
over a léqgthy beriod of time. The substances used,
especially §aiine, may result in mild sideJeffects——vomiting,
diarrhea, and high fever--or in severe ﬁatérnal complications.
The fluids which are introduced may be forced into the
maternal circulation, leading either t¢ amniotic fluid
embolus, which is generally fatal, or to disseminated
intravascular coagulation (DIC), in which tne'clotting factors
in the blood lge‘used up. and bleeding cannot be stopped.
Induction methods can also thin out the lover uterus to the
point that the fetus comes through the uterine wall instead of
through the vagina (Tr., 12/6, at 25-26). In addition,
induction methods cannot be performed on wvomen who have an
active pelvic infectien, or who are carryiné dead fetuses (Id.
at 26), and probably should not be performed on women who had

previously had Cesarean sections, given the possibility of
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rupturing the uterine scar (Jd, at 28). TFinally, induction
methods may be ineffective in cases vhere the fetus is lying
wvith {ts head on one side and its feet on the other, because
there is“no'pressure against the cervix (Id4, at 27), and the

fetus will not be expelled from the uterus.

¢. Hysterectonv/Hygterotomy

Another alternative to the D&X is a hysterotomy, which is
essentially a Cesarean seftion-perforned before term, although
it is potentially more dangerous because the uterus is thicker
than it is at the end of term, and the incision causes more
bleeding and may wmake future pregnancies more difficult. A
more extreme alternative is a hysterectomy, which removes the
uterus céﬁp}etely. Both of these methoés entail the risks
assoclated with major surgical procedures,-and are rarely used

today.

d. D&X Procedure
Before discussing the apparent benefits and risks of the
D&X procedure, it is necessary to address Defendant's
arquaents that the procedure has no measurable benefits, for
the reascn that no peer reviev journal has published any
studies measuring these benefits. The Court acknowvledges that

if there were a statistical study, published in a peer review

' journal, which demonstrated the benefits of the D&X procedure,

this would make the asserted benefits more credible.

Nevertheless, the lack of a study in a peer review journal
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dees not, ipso factQ, mean that there are no benefits, or no
risks. Indeed, in this situation, there are a3 nunber of
facters Vhiqh haelp to explain the lack of such a statistical
study.

First, the D&X procedure is relatively nev--it apparently
vas first described in 1992--and it vill take tize for other
practitioners to begin using and evaluating the procedure.
Second, given tha security concerns which zust be considered
by docters who perform abortions, physicians “ho use the D&X
procedure may be underctandably reluctant te publicly
aéknouladge that they use this procedure, and may be even more
reluctant to particlpate in a study and publlish the results.
rina11y,_qg wvas tastified to by Dr. mary Caapbell, funding for
studies of_abortioh aethods was cut drastically in the early
‘19808, and there have becnvno large-scale abortion studies
since that timel(Tr.,-12/6, at 74, 76). Given these obatacles
to performing and publishing statistically valid studies on
new abortjion matheds, this Court is not\pcrsuaded that tha
absence of a study on D&X abortions in the medical literature
means that the procedure has no benefits.?? '

Dr. George Goler, the Ohlo Section Chief of the American
Collegs of Obctgtricians and Gynecoleogists, testified that he

L In addition, and for similar raasoning, this Court is unpersuaded by
the Defendant’s argudwnt that the DX procedure ls not withic the accepted
sadical standards. This is & nevw, coftroversial procedure. As Dr. Goler
taestified: °I don't think encugh peopla know about it to really say ite
wvithin the accepted standards of practice. I think, as it gets to ba
battar known and the raesults [are) published, it will bw.” (Tr., 12/6, at
133-34). Clven the reocent davelopment of the DEX procedura, the fact that
no publication has concluded, tc date, that it is within acoeptable
medical standards, i{s not dispositive.

*#* TOTAL PAGE.B22 %%
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vievs Dr. Hackell's procedure as an improvemecnt over the
traditional D&E procedure, because it causes less trauma to
the maternal tissues (by avoiding the breakX up of bones, and
the possible.laceration caused by their rav edges), less blood
loss, and results in an intact fetus that can bae studiaed for
genetic reasons (Tr., 12/6, at 126). Dr. Haynes Robinson, a
pathelogist and geneticist, testified that it is sometimes
desirable to obtain an intact fetus in order tc ~2nrfirm the
presence of fetal anomalies, and to predict the 1likely
recurrence in future pregnancies (Tr., 12/5, at 118).

Although an intact fetuo ;an ke obtained follewving an
induction or instillation procedure--and such a method might
be ptete{qple where the brailn needs to be studied intacte=-the
use of various substances to induce larnor can cause autelysis,
or the breaking doun of tissue, which may make the fetal
tissue less uscful for such studies (Tr., 12/6, at 34). A
further advantage over induction or instillation procedures is
that the D&X procedure takes far less time--ten to twenty
winutes-=than the tvelve to thirty-six hours in which a woman
must be in labor following an inducticn or instillatien
proccdur--z‘

rlaintiff Raskell testified thatr, in approximately 1,000

DB procedures performed after the twentieth week af

24 2his coure rejactas Dafandant's claim that tha D&X procedure takes
longex, because it requires the insertion of laminaria one or two dayws
betcre the procedyre. Dr. Doe nuaber Two testified that ths inserticn of
laminaria doee not {mpair the wonan’s ability ta funcetion i{n any way, nor
does it cause major dlscoufort, slthough it may cause scme cramping. This
does not compare to the more traulatic experiencs of going through labor.
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pregnancy., tvo patients had seriocus complicatiens (Tr., 11/&,
at 149). In approximately 1,000 D&X procedures performed
after the twentieth week ¢f pregnancy, there vere no serious
complications (Id, ac 150-51). Although this ;s-anecdotal.
not statistical, evidence, this Court finds that it is both
uncontradicted and plausibla.
Dr. Levatino, who has performad D&E but not D&X
abortions, predicted that thc D&X procedure would have greater
complications than the induction metheds, because there is an
increased possibility of perfeorating the patient's uterus when
the abortion is performed{in the late second trimester (Tr.,
12/7, at 198, 205). This testimony appsars, hovevar, to have
been based.less on hie analysis of the specific procedure then
on His‘eééimate of the risks of perfornming late-term D&E
4!$3Etions, generally. As noteq earlier, the D&E procedufe can
be risky in the late-second trimester, because the fetus is
larger and more difficult to diemeaber, ard the use of forceps
in the uterus becones more dangerous. The D&X procedure
mitigates this risx by delivering the retus intacte-except for
a decompression of the head after it has been placed next to
the opening to the uterus--and thus would not appear to bear
an increased risk of uterine perforation. Although forceps
are atlll used, their use appears to e oinimized.
Dr. Giles testified that the procedure is not new, but is
rather a resurrection of an obstetric method discarded in the
19608, which wag used to deliver dead fetuses, and knewn as

craniotomy (Tr., 12/8, at 18-23). His criticisms of the D&X
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procedure on this ground are not persuasive. First, the
reason for the abandonment of the craniotomy procedure--which
required the use of sharp instruments, and caused uterine
laceraticons and perforationse-does not appear to be relevant
to the D&X procedure, which reduces the risk of uterine
lacerations (in comparison te the D&E procedure) by delivering
all but the head of the fetus lntact, which is then
decompressed by the use of scissors ana suction. Second,
unlike tha situation in the 1960s, ultrasound can now be
utilized to help to aveoid injury vhen sharp instruments are
intreduced inte the utczu;.

Finally, in regard to the availability of the D&X
procedure, it can be performed on an outpatient basis, and
does not.reguire hospitalization. Although the procedure
requires throe saparate vicits to the clinic, the inserﬁiqﬁ of
laminaria on days one and two takes less than an hour (Tr.,
12/5, at 22), and the D&X procedure itselfr, vhich 1s performed
on the third day, requiraes a total time of less tﬁap two hours
(Id.)- At least threas dectors in Chio perform some variation
of the D&X procedure: Plaintiff Haskell (Tr., 1178, at 1095-
10); Dr. John Doe Nuxber one (Tr., 12/S, at 43); and Dr. John
Doe Number Tvo (Tr., 12/7, at 47-48).

After vieving all of the evidence, and hearing all of the
testimony, this Court rinds that use of the D&X procedure in

the late second trimester appears to pose less of a risk %o
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maternal health than doecs the D4E procedure, bécause it is
less lnvasive--that is, it does not requlire sharp instruments
to be inserted into the uterus with the same frequency or
éxtente-and does not pose the same deqree of risk of uterine
and cervical lacerations, due to the raduced use of forceps in
the uterus, and due to the removal of any need to crush the
skull and remove it in pieces, which can injure maternal
tissue.

This Ceurt also finds that the DiX procedure appears to
pose’ less of a risk to maternal health than tha use of
induction proccdures, which require the woman to go through
labor, pose additional risks resulting from the injection of
fluids into the mother, and Cannot be used for every woman
needing én abortion. _

Finally, the Court finds that the D&X¥ procedure appears
to pose less of a risk to maternal health than either a
hysterotomy or a hysterectomy, both of which are major,
traumatic surgeries.

‘Because the D&X procedure appears to have the potential
of being a safer procedure than all other available abortion
procedures, this Court holds that the Plaintiff has
demonstrated a substantial likelihoed of success of shaving
that the state is not constitutionally permitted to ban the
procedure. If this abortion procedure, which appears to pose
leas of a risk to xmaternal health than any other alternative,
vere banned, and women were forced to use riskier and more

deleterious aborticn procedures, the ban could have the affect
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of placing a substantial obstacle in the path of wcten sceking
pre-viability abortions, which woula be an undue burden and
thus uncenstitutional under Lagey.

Even If induction procedures vere as safe as the D&X
procedure-~and this Court does not find, on the evidence, that
they are as safe--the requirement that a pregnant voman be
hospitalized in order to undergo an induction procedure may
also have a negative impact on the practical availability of
abortions for women seeking pre-viability abortions. First,
hospitals may refuse to allov induction procedures on an

]
23 including theése situations in which a woman

electiva bhasis,
wishes to abort a fetus with severe anomalies. Second, it may
be psychologically daunting to undergo the induction procedure
in the hogﬁ%tal environment.26 Thece pracgical preblems may

discourage women in thaeir seocond trimester from exercising

25 por sxazplu, Miami Valley Eospital, in Dayten, Ohio, canly permite
therapaytic abortions, and does not allow their parformance on an @lective
basis (Defendant's Exhibic F). Dr. Gecrge Goler, the Ohio Section Chief
of the Amsrican College Of Obstetriciana and Cynecclogists, also tastified
that "ic‘'a gotten to the point now whers many of the hospitals do not have
facilitics® to perform abortions By use of induction mathods (Tr., 12/6 at
118). Alchough Dr. EHarlan Giles, a Pennoylvania physician, testified that
it waa his opinion that severel Chio facllities allowed the parformance of
slective abortiony (Tr., 11713, at 237), thls Court is more inclined to
Zely on the testimony of Dr. Goler, who practices in ©hio, and whosa
teastimony was specifically directed toward sscond-trimester aborticns.
This Court concludes that the prepondezrance of the evidence is that faw
ohio mogpitals allow non=therapoutic, eccond-trimesater abortions.

2 br. Dus Bumber One, vho used to parform induction procedures but now
perforas a version of the DCX procedure, teatified that hospitals and
hospital psresonnel view inductlon procedures as a "second-class pracedure®
pecformed on *second-class patlents,® and that the problen is exacerbated-
by the practice of locating the weman obtaialany the abortion in clode
proxialty to women glving birth (Tr., 12/5, at 17-38). Or. Hary Campbell
alsc testified that it's daprassing for the patlent te underge an aborticn
procedurs in the labor and delivery arsa of a hospital: "These are
families often with wanted pregnancies gons avry whe in the course of
their time in the hospital ... get to hoay several other familleas through
closed doore ... shoutling rather happlly ... 4{t's & boy or it's a girl.*®
(r:!‘ 12/6' at 2'-19,‘
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their right of seaking electivae, pre-viability abortions, eor
make it practically imposciblec to do so, thereby amounting to
an undue burden on the right to seek a pre~viability abortion.
In contrast, the D&X procedure can be performed on an
outpatient basis within a much sherter period of tf{mwea, and is
not limited by either of thesae practical problems.

For both of these reasons--bagcause the D&X proccdure
appears to ba the safcst method of terminating a pregnancy in
the late second trimester, and because the D&X procedure is
more available than induction methods, which require the woman
to be hospitaiized--this Court halds that Plaintiff has
demonstrated a substantial likalihood of success of showing

that the ban on the D&X precedure is unconstitutional under

Danforth and Casey.?’

. Leqiti t State! sserted Interest in Bannin

the DEX Procedure

Next, this Court turna to the statc!s asserted interest
in enacting the ban on the D&X procedure, and to the

constitutional legitimacy of that interest. The Ohio General

7 Defandants have argued that tha affirvative defense, codified at O.R.C.
§ 2019.16(C), saves® the Dan from being an undue burden. Under the

affirmative dafense, ir a phyaician vho s prosecuted for performing a D&X
procediure can presant prims facie evidance that all other precedures would
have posed a greater risk to the sother's health, then the prosecutor has
tha burdan of proving, bDeyond a reasonable doybt. that at leadt one other
abortion method would not have posed a greater risk to ths mothor's

health.
. ‘Dafendantas’ argument is unpersuasive, for two reasonas. Pirat. tha

feoztlinty of arzest and prosecution ie certain to chill physicians from

performing the D&X procedurs, sven where (%t is the lesst risky method of
abortion. Second. even Lf thare wera no chilling affaect, the challenged
law restricts the availabilicy of DEX procedures ko sityatlions where it is
obviously and lrrefutably the sifest mechod. Given Chis Court's findings
that the D&X procedure may ba safor and more aviilable than other methods
of abortion, this would ¢tlll amount to an undus burden.
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Agsexbly declared that itc intent in banning the D&x procedure

wvag: ®"to prevent the unnecessary use of a specific procedure

~used in performing an abertioen. This intent is based on a

stake integest in preventing unnecegsary grucley %o the humap
Letug."™ House Bill 135, See. 3 (emphasis added).

in Casey, the Supreme Court recognized two specific
interests which the state has in regulating abortions prior to
viability. PFirst, "te promote the State's profound interast
in potential 1llfe throughout pregnancy the Stata may take
measures to ensure that the voman's choice is infermed, and
(these) will not be invalidated as long as their purpose 1s to
persuade the woman to choose childbirth over aborticn.™ 112
§.Ct., at 2?21. Second, "the State may enact regulations to
further fﬁe_health or safety of a woman seeking an abortion.
Id, Neither of these interests, hovever; justify regulations
wvhich impase an unduae burden on the right to see¢k a pre-
viability abortien.

Because ¢asey only specifically mentioned these. two
interests, Plaintiff argues that ény othaer interest--such as
that of preventing unnecessary oruelty to the fetus during the
abortion--is neither proper nor legitinate. Defendants argue

that the interest 'is justified by the "State'!s profound

interest in potential lifa throughout pregnancy," and that it

would be contrary to logic and comzon gense to hold that this
interest is not laegitimate. The State further aggues that irf

it is permitted to impose requlations which prevent cruelty to
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animals, thcn surely, it should be permitted to impose
regulations which prevent c;uelty to fetuses.

Again, thia appears to be an ilssue of rirst impression
berore this, or any, Court. To this Court's knoéledqe, no

abortion regqulation has heretofore been justified by an

interest in preventing unnecessary cruelty to the fetus.
Moreover, this Court has no precedent to directly guide and
inform its decision. There are, however, a few observations
which help its analysis. N

First, and feremost, this Court is mindful or Casey's
strong recognition of the State's interest in potential life
throughout the pregnancy. Sacond, although Caeey only
specifically delineated a few intareste wvhich the state has
which justify requlation, novhere in the opinion did the court
hold that no other state interest could justi;y regulations on
pre-viability abortions. These observations, taken together,
suggest that the state may impose requlatiene which vindicate
its interest in the potential life of the fetus, based on
interasts other than those of persuading the woman to choose
childbirth over abortion, or of protecting her health and
safety. Finally, the Court agrees with Defendants that it
would ba contrary to all legic and commen sense, to hold that
a state has no interest in preverting unnecessary cruelty to
fetuces.

ﬂssﬁming arguendo that the interest ;s legitinatae,
however, casey is clear in holding that rcgulatiens enacted to
furthar legitimate interests may not impose an undue burden on
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the right to #eek a pre-viability abortion. Because Plaintiff
has demcnstrated a substantial likelihocod of suceccsa of
showing that the ban on D&X abortions would impose an undue
burden on the right, the legitimacy of the state’s interest,
no matter hev legitimate or compelling, will, in all
lixelihood, once the merits of this litigation are determined,
not save the ban from béing unconstitutional.

Although the cCourt need not, at thig peint, address the
testimony concerning the crualty of the D&X procedure==-given
that Plaintiff has dcmonatrated a substantial likelinhood of
sucoesc of showing that tﬂe ban on the ‘procedure is an undue
burden and therefore ls unconstitutional-~it is in the public
interest to discuss the issue of cruelty. Tharefore, this
Court noﬁttprns to the relavant tectimony.

. Defendants called two experts to tesgify to the pain felt
by the‘fetuu during the D&X procedure.28

Dr. Joseph Conomy is a professor of clinical neuroclogy at
Case Western Reserve University, ahd is involved in the issue
of medical ethics. He has studied the fcrmation of the
nervous system, and haé worked on problems OrL the nervous
system ln fetuses and newborn infants.

In regard ta fetal neurology, Dr. Conomy tectificd that,

at the age of twenty to twenty-four weeks, many of the neural

28 Plaintiff Haskell testifled that he didn't believe that fetal
neurelogical developmant st Twenty-four weeks would allov paln impulses %o
be transaitted to the braln (Tr., 11/8. at 179), and that a fetus of the
aame sge lacked the cognitlive ablllity to perzceive pain (Ig, at 180).
Bacause Dr. Haskell was not qualifliesd a8 an expurt in the area of fetal
neurcloqgy, this Court will not considar this testimony.
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pathvays which transmit pain to the brain are established,
although the cortical projeétiona from the lower level of the
brain, the thalamus, are not yet established (Tr., 11/13, at
301). It is his opinion, therefore, that pain can be
transmitted to at least the lover levels of the brain at that
age (Id. at 302).

Dr. Conomy turther testified that fetuses at the age of
twventy to twanty-four véekn reapond to aurturing stiwuli, such
as stroking tha'facc, and noxious stimuli, such és pricking
the skin, in qifferent ways. NUrturing stimuli may cause a
turning of the head, or pursiné of the lips. Neoxious stimull
will cause flexion and withdrawal (Id, at 300-302),

In reference to the DiX precedure, Dr. Conomy testified
that it i; his opinion that the procedure wvould prompt an
unpleacurable stimulus to the fetus (Id. Qt 303). He also

testified, however, that it would be "gpeculative" to try to

~get inside the mind of a fetus, if there is one." (Id. at

301). Indeed, Dr. Conomy specificually refused to testify that
a fetug can feel pain: although the fetus does "exhibit a
clags of responses that ara characteristic of reflex response
to obnoxious sﬁinulation.... feeling is very much beyecnd that
bacausa it involves pcrception, designation, locality, and
things that are far too speculative for me to assure you that-
a fetus feels.* (Id, at 305). Thus, although Dr. Conomy
testified that a fetus at the age of twenty to twenty=-four

weeks R3y physically raespond to noxious stimuli, he did net
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testify that the fetue has a conscioys, mindful avareness of
the pain it isg experiencing:

Pinally, Dr. Conomy testified that a fetus who is aborted
by the D&E procedure, which Involves disnemberment, might
experience as much discomfort as a fetus who is aborted by the
D&x procedure (Id. at 307).

Defendante*' second expert was Dr. Robert White, who ig a
professor of neurcsurgery at Casq Western Reserve Uﬁiv:zsity,
He has been the director of a brain research laberatory for
thirty years, but has not spaecifically studied pain or its
mecnaniéms.

In hie testimony, Dr. White defined "pain% as a
phyaioloq{gal, or perhaps behavioral, expression reculting
from the appreciation of a nexious stimulue (Tr., 12/7, at
119-12Q).

In particular refcrence te the mechanics of the D&X
procaedure, Dr. White testified that two maneuvers would cause
pain to the fetus. First, the act of compraeseing, rotating,
and pulling tha fetus down into the birth canal-—whiéh also
occurs during childbirth, at a more advanced age-~mUST cause
pain te the fetus ([d. at 131). Second, it was his opinion

that the act of maxing an incision in the back of the neck and

gpll:qinq it-~yithout, apparently, cutting any part of the

nervous system--and thon inscrting a suction tube and

evacuating the gkull contents, must be painful (Id.}.
Initially, Dr. White testified that it was his opinien

that the fetus gmay feel pain during the DX procedure; this




DEC. 13 95 (WED) 18:01

AQ 724
(Rer. /42)

i
:

TEL:313 223 6339 o P. 13

ansver was stricken from the record because it did not
indicate an opinion within reasonable medical probability (Id.
at 110-11). Llater in his testimony, and after viewing a
vidaotape of the procedure being performed on a dead fetus,
Dr. White amended his opinion to state that the fetus can feel
pain (Id, at 124). He baged thie opinion partly on the small
size of the infant, vhioh means that pain traﬁels a much
shorter distance than in aduits, and partly on his apinion‘
that chemicals in the brain wnich suppress pain are not
established in fetuses, whereas, chdnic#ls vhich reinforce
pain are so established (Jd. at 126-27). He also disputed Dr.
conomy's opinien that the cortical projections rrom the
tnalamus'a;a not established at chnty-four weeks (Id, at 158-
59).

In regard to wvnether a fetus at twventy-four weeks can
consciously sxperience pain, Dr. White n¢ted that the preblem
is "what ve consider consciousness.™ (Id., at 162). He did
admit, however, that he did not Xnow “at what particular atage
in the gestational (age) ... that an infant is conscious.”
(I4, at 163). '

rinally, Dr. White testified that the D&E procedure would
also be painful for the fetus, although the nervous system is
more formed at twenty to twenty-four weeks, when the D&E
procedure is used on a less frequent basia (Id, at 164).

Baged on tﬁis taestinony, this Court concludes the
rollowing: firet, therse is evidence that a fetus of age twenty

to twenty-four weeks will react, physiclogically, to noxious
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stimuli. 8econd, the evidence is inconclusive as to Wwhether
the pain lapulses are transmitted to the higher levels of the
brain at that age. Third, the evidence is inconclusive ac to
whether the D&X procedure is more paintul than the D&E

procedure.29

Finally, and most importantly, neithcr Dr. Conomy nor Dr.
White testified that a fetus at age twenty to tventy-rour
weeks experiences a conscious avareness of pain, xlthough
Derfendants have suggected that thege needn't Be a conscious
awareness of pain in crder to conclude that the D&X procedure
is %cruel,® a finding thaé there is such a conscious awvareness
of pain on the part of the fetus does appeér to be relevant to

this Court; so, too, is the inability of the Court to make

such a finding. Scmc might argue that abortion is alwaye

29 The parties stipulated that at tha beqginning cf the DEX procedure, some
fatuses are dead, ang scas are alive. An sxact definition of the term
*alive~ was naithar aeatipulated, neor clarified by the aevidence. Indeed, in
écma basic, elemgntal sense, the fetus is "alive® from the momant of
conceaption. What is clear., hcwevar, is that ‘ilive* does not mean
*viable.®* Were alive to maan viable, the stipulation arguably would be
transformod into an acknowledguant that the DLX procedure le more cruel
than either the D&E procedure, cor any othor form of mide~second trimester
pregnancy tarminations.

Assuning grdyondo that tha fetua doos feel pain, one factor whicgh
suggests That the D&X procedurs might ba moze painful Than the DEX
procadure=~the physical act cof dissanpering tha fatue in the DLR, as
opposed to a relatively quick lnclaion and euctionlng proceses in the D&x--
is bDalanced by tha younger age of the fetus during tha DEEZ procedurs,
which io paxformad eagylies in the sacond trimestar, whaen the nervous
ayetam Lis Dot as Iully developaed.

Moumisg that the DLX precedure is "cruel,“ howvever. this Court
fails te ses how it is wors crusl thin the DER procedure--which involves
the dlessabarment of tha fatus and, sczatimes, the ciushing of its skull--
or how it s always cruel, given chat ‘the fetus may already be dead (see
Defendant's Exhibit R). Thae State's banning of the DELX Frocedure thuse
ralues & Question of whether its purpose in seo delng was To presvent
URNECeSNAry cruelty, as stated, or, rather, was te place a significane
nbestacle in the path of a1 wvaman seeking 4 pre-viabilicy abortien in the
ald-second trisaeter. GCaasy. 112 S.Ct. avt 2820. £, Danforth, 428 U.§,
at 78 (discuseing *the ancmaly inhecent in (the ban on saline
amniocentlais)] whean Lt proscrides the use of saline but doas not prohibit
techniques that Are many tises more likaly to reaulc in maternal death®).
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cruel because it ends in the.death of the fetys; this,
however, does not provide a basis for distinguishing between
dirferent methods of abertion. If the retus does nat perceive
or experience the pain, then it 1s hard to see hov the D&X
procedure could be any nore cruel than any other abertion
metheod.

This Court recognizees that the subject of when a fetus
attains congclousness iz a matter of great debate, and that
reasonable minde can differ on the issue. As the Supreme
Court stated in gasey:

Men and women of good conscience can disagree, and

wve suppose some elways shall disagree, about the

profound moral and spiritual implicatiocns of

terainating a pregnancy, even in its earliest stage.

Some of ugs as individuyals find abortion offensive to

our most basic principles of merality, but that

cannot ‘control our decision. our obligation is to

derfine the liberty of all, not to mandate our own

noral code,

112 S.Ct. at 2806, Until medical science advances to a point
at wvhich the datermination of when a fetus becomes "conscious™”
can be made within a reascnable degree of certainty, neither
doctors nor judges nor legislators can definitively state when
an abortion precedure tecomes "crual,” in the sense of when
the fetus becones aware of pain. That judgment must be made
by each individual member of society.

Given that there is no reliaple evidence that the D&X
procedure is more crugl than other methods of abortion, this

Court is unable to conclude that the ban on the use @f the D&X

procedure serves the ctated lnterest of preventing unnecessary
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cruelty to the fotus.>’ As in Danrforth, the ban on the D&X
procedure therefore "comes inte focus, instead, 4s an
unreasonable or arbitrary reqgulation designed to inhibit, and
having the effect of inhibiting," second-trimaster abortions
prior té viability. 428 U.S. at 79,

This conclusion does not, howevér, mean that the state
cannot requlate the D&X procedura, short of an absolute ban.

As discgeecd above, Plaintiff has demonstrated a4 substantial

likelihood of success of showing that the banwon the D&X
procedure is unconstituti?nal, because 1t impasgs an undue
burdéen en the right to seek a pre—viability abortion, and
because the definition of D&X is vague. Assuming, however,
that the fetus is conscious of the pain jnveolved in the D&X
precedure, it appears to this Court that the state could still
seek to vindicate its asecrted interest in preventing arguably
unnecessary cruelty te the fetus, by regulating the pr;cedure
without banning it outright.

Although the testimony on this issue was not conclusive,
one such possible regulation may require the physician to cut

the umbilical ecord prier to making an incisioen in the base of

30 Beforw Cafey, the Stato would have had to shovw that tha ban on the D&X
Procedurs was nacessary to achleve 4 ccopelling state interest, under a
striet serwtiny standard. After Cagey, the 5tate need only show that it
has a legitisate interast, and that thw challenged regulation ®canact ba
s2ld [te) serve mo purposy Other than to mike abortlicns oore diffieyle.*
113 8.Ct. at 2833. This nevw approach appears to ssqulire courts to éxamina
whether the challanged requlaticn sscves the stated, logitimate purpose.
Soe, 2.9.. BArpnes v, MiwsingiThi, 992 P.2d 1335, 1140 (5th Clc.) (holding
that b-cauoa the challenged two-parent consent stetute leiped to aafeguard
the (ntsrests of hoth parents and the famtly, it could not be said to
dearva no purpoesa others cthan ro nake abartions oore difficult), gort.

+ 134 S.CT, 468 (1993). Accordingly, thls Court sust sxamine
wvhether the ban on the D&X procedure serves the purpose of preventing
unnecesgary cryelty to the fetus.
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the skull, and to wait until the fatus dies as a result.
Another possible regulation might require the use of local or
general anesthetic, on the fetus or the mother. By use of
such rcgulatiens, states could prevent arguably ﬁnnece:sary
cruelty in the abortion procedure, without taking away the
right to seek a pre-viability‘abortion. In enacting any
regulation on the DiX precedure, heowevaer, states must bear in
nind that they cannet reduce either the safety or the
availability of the procedure. Such an eerCE.would render

the regulation unconstitutional under both Danforth and Casey.

D, The BAn on 29§t~vig§i]i§g Abortione
1, Description of the Statute
Becausec the challenged ban on poste-viablility abortions is

particularly complex, it (s advisable to provide a detailed
overview of-all ot the provisions bafore proceecding to analyze
them individually.

House Bill 135 kans the performance of all post-viability
abortions, unlesa:

(1) the physician determines, in gcod faith and
in the exarcise of reasonable medical judgment, that
the abortion is necessary to prevent the death of
the pregnant woman cor [medically nacessary to
prevent] a seriocue risk of the substantial and
irreversible irmpairment of a major bodily funetion
of the pregnant woman, [(or)

(2) the physician determines, in good faith and
in thae exerciec of recasonable medical judgment,
-after making a determination relative %o the
viability of the unborn human in conformity with (§
2919.18(A)], that thec unborn human i{s not viable.
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O.R.C. § 2919.17(A)(1-2). The statuts definee a serious risk
of the substantial and irrevaersible impairment of a major

bodily runction as follews:

[A)ny medically diagnosed condition that so
complicates the pregnancy of the woman as to
directly or indirectly cause the substantial and
irreversible impairment of a major bodily runction,
including, but not limited to, the following
conditions: (1} pre-eclampsia; (2) inevitable
abortion; (3) prematurely ruptured mcmbrane; (4}
diabetes) (5) multiple sclercsis.

T

C.R.C. § 2919.16(J). This definition appears fo limit the
legality of post-viability, abortions to situations wvhare an
aboertion is required to pregserve the wémanls ghysigal health,
as opposed to her emotional or psycholocgical health.

If the first exception applies (the abortion is medically
necessary), -the physician must conform with a number of
requiraemente gqoverning the performance of the abortion; unless
a medical emergency exists. The statute sets forth five
specific conditions which nmust be satisfied:

(a) the physician who performs ... the abortion
certifies in writing that that physician has
determined, in good falth and in the exercise of
reasonable medical judgment, that the abortion is
necCess to prevent the death of the pragnant woman
or a serlous rick of the substantial ana
ixreversible izpairment of a major bodily function
of ths pragnant wvoman.

(b) the determination of {that] phyelcian ...
isa concurred in by at least cne other paysician who
certiries in writing that the concurring physician
has determined, ln good raith, in the exercise of
reasonable medical judgment, and following a review
of the available medical records of and any
available tests pertaining to the pregnant woman,
that the abortion is nacessary to prevent the death
of the pregnant woman or a serious risk of the
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aubgtnntial and irreversible lompairsent of a major
bodily fuaction of the pregnant woman.

(c)‘thé abortion is performed ... in a health
care facility that has or has access to appropriate
neonatal services for premature infants.

. {d) tha physician ... terminate(s] the
pregnancy in the manner that provides tha best
opportunity for the unbern human to survive, unless
that physician determines, in good faith and in the
exercise of rcasonable medical judgment, that the
termination of tha pregnancy in that manner poses a
significantly greater risk of the death of the
pregnant veman or a serious risk of the substantijal
and irreversible impairment of a major bodily
function of the pregnant woman than would other
available metnods of abortion. )

(e) tha physician ... has arranged for the
attendance in the same room in which the abortion is
to be performed .., of at least one other pnysician
who is to take control of, provide i=zcdiate medical
care for, and take all reasonable steps necessary to
preserve the life and health of the unborn human
impediately upon the unborn human's cozplete
expulsion or extraction from the pregnant woman. -

0.R.C. § 2919.17(3)(1)(a-e}. These requiréments may be
suﬁnarized ag followsa: (1) the certificatien requirement, (2)
the aecond physician concurrence requirezent, (3) the neeonatal
facility requilrement, (4) the choice of zethod requirement,
and (5) the sacond physiclan attendance requirement.

In the avent of a medical emergency, some or all of thase
requireacnts may be vaived. Tﬁe statute defines a medical

energency as:

{A) ¢ondition that a pregnant woman's physician
determinea, in good-raith and in the exercise of
reasonable medical judgment, so complicates the
voman's pregnancy as to necessitate the izxmediate
performance or inducewent ¢of an aportion in order to
prevent the death of the wvoman or to avoid a serious
risk of the substantial and irreversible impairment
of a major bodily function of the pregnant woman
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that delay in the performance or inducement of the
abortion would create.

O.R.C. § 2919.16(F). 1If a‘medical emergency exists, and is-
. such that the physician cannot comply with one or more of the
conditions, the.physician may perform the abortion without
fulfrfilling those statutory requirements.

The statute also creates a rebuttable presumption of
viability at tgenty—four weeks of gestaticnal age. ©0.R.C.

§ 2919.17(C). The statute defines gestational age as:

[Tlhe age of an unborn human as calculated from the

first day of the last menstrual pericd of a pregnant

woman.
O.R.C. § 2919.16(B) .

A person who violates any of the above provisions is
guilty of the crime of terminating a human pregnancy after
viability, & fourth-degree felony. O.R.C..§ 2919.17(D). 1In
additiﬁn} that person may be civilly liable for compensatory
and punitive damages. O.R.C. § 2307.52(B).

Plaintiffs have challenged seven separate provisions of

this ban: (1) the determination of non-viability, (2) the
definition of sericus risk of the substantial and irreversible
impairment of a major bodily function, (3) the definition of

| medical emergency, (4) the second physician concurrence
requiremant, (5) thc.chcice of methed requirement, (6) the
second physician attendance requirement, and (7) the
presumption of viability, including the statutory definition
of gestational age. This Court will consider each of these

challenges separately.

- 84 -
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As noted, one exception to the ban on post-viability
abortions allows a performance of a late-term aborticn if the
fetus ig.determined net to be viable. House Bill 135 defines
viable as:

(T)he stage of development of a human fetus at which

in the determination of a physician, hased on the

c an' e hat are
i igh ed ic
a ab able to
the physician, there is a realistic posslblllty of

the maintaining and nourishing of a life outside of

the womd with or without temporary artificial life-

sustaining support.
O.R.C. § 2919.16(L) (emphasis added). This definition appears
to allow the physician to rely on his own best c¢linical
judgment in determining whether a fetus is viable.

The statute directs, however, that the physician cannot
perform a late-term abortion unless the fetus is non-viable,

as deterumined in the following manner:

(Tlhe physician determines, in good faith and in the
exercise of reasgnable pedjcal judgment, that the
unborn human is not viable, and the physician makes
that determination after performing a medical
examination of the pregnant woman and after
performing or causing the performing of gestatlonal
age, wveight, lung zaturity, or other tests of the
unborn human that a reasonable physician =aking a
detarnination as to whether an untorn human is or is
et viable wvould perform or cause to be performed.

O.R.C. § 2919.18(A) (1) {emphasis added). Under this
provision, it appears that the physician gannot rely solely on
hiz or her own best clinical judgment in determining whether a

fetus is viable; ingtead, that determinaticn must be

objectively reasonable as vell, that is, reasonable to other

- §§5 -
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physiciana, as well as to the physician making the
determination.3?

Plaintiff argues that because one provision (the
definition of “viable®") suggests that a viability
determination may be made based on a physician's own best
clinical judgment, whereas another provisicn (the
determination of non-viability) requires that determination to
be reasonable to other physicians as well, the statute is
unclear as to what standard wvill be applied, and thus, is
unconstitutionally vague. This Court agrees that the quoted
provisions of the statute set forth different standards for
judging the legality of the physician's determination, and,
thus, that-Plaintiff has demonstrated a substantial likelihood
of success Of showing that the determinatién of non-viability,
as required to satisfy one exception to the post-viability

ban, at O.R.C. § 2919.17(A)(2), is unconstitutionally vague,

31 The Court draws this conclusion for two reasons. FPlrzat, if the term
*in the exercise of raeascnadble Ledical judgment” were a subjective
standard, referring to the physician's own judgment, there weould ba no
need to also require the physician to act *in good falith.* 1t is a maxim
of statutory conatruction that no word or words should be construed in
such 2 way that they are surplusage.

, the term "zeascnable,® as it i3 used in the law generally,
almost always incorporates an objective standard. The term °"reasdonable
belief,” for example, is cammonly used to indicate bdotlh that the actor
hinsalf Melds a Dellef, gnd that a reasonable zan would hold that belief
undar the same circumstances. Black's Law Dictignary 874 (6th ed. 1991).
The term °“reascnable cara® means °that degree of care which a person of
ordinary prudence would exerciss in ths same or similar circumstances.*
Id, at 875. ZThe term “reasonable cauae® refers to the *basis for arrest
vithout warrant, {with] such state of facts as wculd lead a man of

ordinary care and prudence to believe ... that the peraon sought to be
arrested 1s guilty of ccamitting a crize.* Jd, These examples, which
are not axhaustive, demcnstrats that ths term "reasonabls® gensrally
indicates a requiresent that the action be reascnable %o gtherg. Absent a
clear statutory intent to the contzary, this Court must construe the term
*in the exercise of reasonable medical judgment® as incorporating an
objective atandard,
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becaugss it failes to provide the physician with fair warning of
vhat legal standard will be‘appliod, and, therefore, of what

conduct will incur eriminal and eivil liability.>?

. [} ° . [
Irreversible Impairment ! d Function™

The ether exception te tha post-viability ban requires a
deteruination that the abortion is necessary to avert the
death of the pregnant woman, or to avoid a gerioue rick of the
substantial and irzeversible impairment of a major bodily
function. The statute defines the term "serious risk of the
subgtantial and irreversible impairmeni of a major bodily
function®™ aa followsa:

(Alny-medically diagnosed condition that so

complicates the pregnancy af the woman as to

directly or indirectly cause the substantial and

irreversible impairment ¢f a major bodily function,

including, but not limited to, the following

conditions: (1) pre-eclampsia; (2) inevitable

abortion; (3) prematurely ruptured membrane; (4)

diabetes; (S) multlple sclerosis.
O.R.C. § 2919.16(J). This definition appears to limit the
lagality of post-viability abortions to situations where an
abortion is required to preserve the woman's physical health.

Plaimtiff arques that this definition is teo¢ narrew, and

does pet allow the physician to consider other factors which

-
3% seanding alane, the statuta‘s definition of viable would appear to be
uncbjectionable, bacause it contalns a purely sudjective standard. 1In
concrast, it could De argued that tha determination of viebiliry is vold,
sither because its lack of a scientar raquireaant creataes vagusness. or
because the objsctive reascnableness standard wlll chill the physician‘s
determinatiocn of non-viability, and creatse an undus burden. Yor this
reason, thie Court holds that the dotarmination of non-viabiliry, but not
the definition of vliable, Lle unconstituticnal.
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relate to the woman's health, Including psychological and
emotional factors. Plaintiff cites to a sSupreme Court
abortion case dacided before abortion was legalized in Roe v.
Wade, wvhich discussed a statute that cutlawed abertions except
where a doctor determined that the abortion wac necegsary to
pregerve the mother's life or health:
We agrea ... that the medical judgment may be ..
exerclsed in the light of all fastore--physical,
apmotional, psychological, familial, and the wonan's
age--relevant to the well-being of the patient. All
these factors may relate to health. This allews the
attending physician the room he needs to make his
best wmedical judgment. And it ic room that oparataes

for the benefit, not the disadvantage, of the
pregnant woman. .

Doe v, Bolton, 410 U.S. 179, 192 (1973). Plaintiff argues
that House Bill 135 inpermissibly limits the physician‘s
discretion to determine vhether an abortioh is necessary to
preserve the wvoman's health, because it limits the physician's
cansideration to medical rfactors relating to physical
health.??

Defendant, however, cites to the Supreme Court!s more
recent decislon in Cagey, which upheld a similar definition of
sarious risk of the substantial and irreversible iméairment of

a majexr bodily function, that also limited the physician's

33 e tastimony Ln this cass {ndicatas that physicians do routinely
consider nco-eedical factore that relate to health, vhen counseling women
about having an adbortion. Or. Pauls Hillard testifled that she “takes
into account the circumstances of tha pragnancy which pay be a resulrt of
Tape 9¢ incest. 30, I taka lnto aceount the peychological hsalth of the
individual.* (Tr., 11/8, at 29). Dr. John Dos Numbecr Two testified that
ha daals with his patients *in a haliatic approach, sncompassing not only
the physical consequences of the patient's partloular situation, but
encoupassing har psychological well-being, both short and long teza.®
(Tr., 12/7, at 12).
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determination to consideration of medical factors. 112 s.Ct.

-at 2822. Defendant argues thﬁt the Supreme Court's decision

" in Casey governs here.

Plaintiff responds by pointing out that the challenged
derinition in casey did got have the effect of preventing the
performance of an abortiecn, altogether; instead, it merely
allowed for an exception to the informed consent requirement,
the 24;hour waiting period, and the parental consent
provision., Thus, Plaintiff argues, the application of this.
definition to the challenged ban oﬁ post-viabllicy abortioncs
will have a more severe impact than it did in casey, because
it wvill completely pravent, and not nerely delay, abortions
that may be necessary to preserve the mother's overall health.

Tne-£a§timony of Jane Doe Number Two ig illustrative of
nov severe this imppact may be. This vitneés testified to the
pain and suffering she and her husband experienced when they
discovered, during her twenty-second wveek of pregnancy, that
their baby lacked a spine, had malfunctioning kidneys, and a
clubbed foot (Tr., 12/6, at 151-53). A neonatal specialict
adviged them that after the baby was born, it would be .
paralyszed, at least from the waist down, would require
inmediate kidney dialysis, wvould nced major surgery within
thirty minutes of birth, and would probably be hydrocephalic
(hava vater on the brain) (I¢, at 154). Before this
discovery, the witness testified that all indications pointed

te an uneventful pregnancy (Id. at 155).
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Jane Doa Number Two and her husband decided to terminate
the pregnancy, rather than carry the baby to term. She
explained their decision as follovs:

Just finding out about this, mentally, it just
-=- it crushed both of ue. Wa wvere oxcited. Wa
wanted a baby very badly. We had prayed for a girl,
and I guess there was guilt involved because maybe
va didn't pray for (the baby to be) healthy. 2And
you felt selfish.

I kept thinking, What did I do? You know, I
didn't smoke. I didn't drink. [l was eating right.
Thias has to be one of our fault's. It has to be
somebody's fault in some way that we're going
through this.... :

I couldn'’t imagine mantally going to term.
When I tound this out, it vas on a Friday, and I had
ny (abortion) procedure scheduled for Tucsday; and
just, during that time, all wve did was cry, ve beat
ourselves up about what could ve have done
differently, when there wvas nothing weé could have
dane.

I just -- if I had to carry that baby te term,
I am not sure I would have chosen to have children
again.

I4. at 155-56. Jane Doe Number Twe terminated her pregnancy

‘by use of the D&X procedure, which was performed by Dr.

Haskell. ©She testified that it was impertant to her that the
fetus be intact, in order have an autopsy performed, and
thereby to determine whether a genetic defect had caused the
fatal ancmalies (Id, at 1588). The autopsy results indicated
that the defect was not genetic. She and her hueband have
since bad tvin girls.

Under House Bill 135, it seems probable that a physician
would have been forced to determine that Jane Doe Number Two's
fetus had a rcalistic pecsibility of living after birth with
life-sustaining support, although its prognesis vas dismal.

Thererore, 1lf this Act nhad been in effect, Jane Doe Numbar Two
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would have beaen forced to carry her baby to term, becauca
there was no threat to her physical health, even though it
seems clear that this would have been very damaging to her
mental and emotional health.

It is also possible that a pregnant woman who is faced
vith such a law, and who is carrying a fetus with secvere
anomalies, might feel forced teo abort her pregnancy before her
tventy-fourth week of pregnancy merely in order to avoid the
ban, even if she would prefer to Try some measSure, such as
fetal surgery, to mitigate or cure the anomaly.

This poecibility is suggested by the testimony of anether
of Dr. Haskell's patients, Jane Doe Number One, who terminated
her mest ;gcent pregnancy on November 30, 199%, She first
learned tha; there wvas a problenm in ner»sigteenth week of
pregnancy, when it vas discovered that her baby had a bladdar
obstruction and could not urinate (Tr., 12/5, at 16-17). Once
it was determined that the kidneys were functioning and that
the baby was making good urine, this witness traveled to
Detroit and underwvent surgery to alleviate the bladder
obotruction, in her eighteenth week (Id. at 17-18). That
surgery vas successful; however, the baby's ureter did not
runction properly, and the baby's right kidney falled as a
cansequences (1d.).

In har tventieth wock of pregnancy, Jane Doe Number One
traveled back to Detroit, and learned that her baby suffered
from *prune belly syndrome.” (Id, at 19). After reading about

the syndrome and consulting with their physician, the witness
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and her husband learned that their baby only had & twenty

percent chance ©f survival at birth, that he would need a
kidney transplant, and that he would probably die before the
age of two (Id, at 19-20).

Jane Doe Number One was nov in her twenty-second week of
pregnancy. She anrnd her husband consulted with their own
doctor and a pediatric uroclegist, and then decided to
terminate the pregnancy. She explained why they dacided to
. have an abortion:

Because the prognesis vas so poor. We had seen that

the left kidney had already become involved, and the

left ureter was dilated. So, we felt certain that

that kidney was going to fall, and we felt that the

baby was not going to survive.... [t's terribly

agonizing to have a baby growing inside of you and

to faal him kick and to know that he won'!t live.

It's terrible.

Ia, at 21. .'During her twenty-tourth week of pregnancy, Jane
Doe Number One received an abortion by use of the D&X
procedure, which wvas pcrformed by Dr. Haskell. She compared
her experience with the D&X procedure to a previous abortion
by use of an induction procedure, by which she terminated
anothaer pregnhancy with severe fetal anomalies:

Physically ... there is no comparison. There was

ainimal pain. I was alert the entire time, and the

procedure tock, I would say, about an hour to an

hour and a half. Physically, the (D&X] procedure is

Bch -- it's terrible to say it wvas easier or

better, but the procedure was much easier to endure.
Id, at 22-23. She testified that it was deflnitely helpful to
have the D&X procedure avajilable te her (Id. at 24).

In addition, Jane Doe Number One expressed concern that
House Bill 135 would have forced her to make a decicion to
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terminata the baby before she had the opportunity to do

everything pessibkblae to save it:

In our situation, the kidneys were invelved, and ...

the baby's kidneys don't function until week sixteen

or eighteen. So, therefore, ve would not have

known, or couldn't know, that there was a problem

and totally tried to help the baby and make him a

viable baby prior to that time. We'd have leost the

apportunity .... We wouldn't have had a choice, or

as many choices. :

14, Because her pnysical health vould not have been
threatened by carrying the baby to term, Jane Dc¢e Number One
wvould not, under House Bill 135, have been permitted to
terminate her prcecgnancy after her baby wae deemed to be
viable. '

The testizony of these two witnesses demnonstrates the
problems.with House Bill 135's narrow definition of "serious
risk of the gubstantial and irreversible impairmant of a major
bodily functien,® and its limitation teo strictly medical
factors. Flrst, aa ln the case of Jane Doe Number Two, this
definition will force women to carry babies To term which are
likaly to die beforae birth or immediately thereafter, or which
have a prognosis so poor that its parents feel it would be
best to terminate the pregnancy. Thils result could have a
severs, negative impact on the mental and emotional health of
the pregnant woman, as well as on the mental and emotional
hcalth of the baby's father. S8cecond, ac in the case of Jana
Doe Number One, the possibility of being required to carry a
severely derormed rfetus to term uight prompt pregnant women

vho are carrying fetuses with gevere anomalias to abort before
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thelr twenty-fourth week, sigply in order to avoid the ban,
even if they would prefer first to attempt some measures to
improve their baby's chances of survival.

Finally, although there was no direct testimony from a
victim of tape or incest, Dr. Hillard did tectify about an
eleven-year=-old victim of incest, whose pregnancy was not '
diaqnosed until approximately her twenty-second week, at which
time legal charges wera brought against her tather.(Tr.. li/8,
at §2). The girl and her mother then requested that the
pPregnancy be terminated, tnd Dr. Hillard performaed tha
procedure. Under House Bill 135, Dr. Hillard would have had
to perform viability testing before terminating the pregnancy;
if the fggys had been adjudged to be viable, and there were no
physical threat to tha girl's health, she_vould have hean
forced to carry her pregnancy to term. In this Court's view,
it is inconceivable that the act of being forced to bear her
father's child, could have failed to have a severe, hegative,
and lasting impact on this girl's emotional and psycholegical
health.

Ths issue of whether a state may ban post-viability
abortiona except wvhere hecessary to preserve the woman's
phyelcal health, even if carrying the baby to term would cause
her to suffer severe mental or emoticnal harm, appears to be
an issue of first impression before this, or any, Court.

Under the authority or Doe v, Bolton, discussed above,
this Court holds that a state may not constitutionally limit
the provision of akortions only to those situations in which a

AQ 72a
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pregnant woman's physical health is thrsatened, because this
impermissibly limits the ph?sician's discretion to determine
what meagures are necessary teo preserve her health.3¢ casey

" is not dispositive of this issue, because 1t only considered
restrictions which delayed, but did not prevent, pre-viability
abortions; whereas, in this case, the statute will completely
prevent the performance of post-viability abortions that may,
in aébrépriate medical judgment, be necessary to preserve the
health of the pregnant woman. Under Casey, éﬁcn a regulation
is clearly unconstitutional. 112 S.Ct. at 2821. Accordingly,
Plaintirf has demonstrated a substantial likelihoed of succecs
of showing that the Act's definition of “serieus risk of the
subgtantial and irreversible inpairment of a major bodily
function,® which is limited to strictly medical ractors in
application to the ban bn post=viability abortioens, is

uncoristitutional.’®

4, Derinition of “Medical Emerqgency

In its explanation of ite Temporary Restraining Order,
granted on November 1J, 1995, this Court stated that Plaintirr

had deaconstrated a sgbstantial likxeliheod of success of

3 1 additlion, as highlighted by Jane Doe Number One's testizony, an
axception which is liaited only to praserving the pregnant wczman's

. physical health may run the risk of lopermissibly limiting the phyeiclan’s
diecretion-—and the wothet's decision~-to take whatever stepe may be
helpful (surgical or otharwiss) in dealing with the spocific problems
facing that unborn ohild.

35 As discussed in an sarlier part of the opinion, this Court concludes
that it need not apply the Z4lerng standard to cestrictions on past-
viabllity ebortions, &nd that a pregnant weman may therefors succaad in a
facial challenga to such a regulation, even Lf she cannot show that “na
set of clroumstances exists under which the law would be valid.”
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shoving that the medical emergency definition was

unconstitutional on two grounds: first, it lacked a mens rea,

or scienter, requirement, and therefore was vague; cecond, it
did not allow physicians to rely colely on their own best
clinical“judgnent in determining that a medical ezergency
existed, and so vould chill physicians rfrom exercising their
best medical judgment in deciding whether such an emergency

exists.3‘

Most Or .that discussion will be repeated-hera. 1In
addition, the Court will address the aeffect of O.R.C. §
2901.21, which could potentially allow this Court to import a
scienter requirement of "recklessness™ into the medical
emergency definition,

pafore turning to the Act itself, it is advisable to
daefine the meaning of the terms "scienter™ and "mens rea”, and
to describa their importance in the law. The term “"scienter”
meana "knowingly* and is "frequently used to signify the
defendant's quilty Xnowledge.® Black's Law Dictisnary 1207
(5th ed. 1%79). The term "“pens rea® referc to a ™guilty mind,
a guilty or wrongful purpose, a criminal intent." JId, at 889.
Both of these terms regquire that a defendant have some degree

of guilty knowledge, or soze degree of blamavorthiness or

36 o this polnt, (vt is significant that, as far as this Court is aware,
no othar court has beaon confronted with a madlcal aemergenay dcfiaition
that includes an objective requirement, and therefore does NoOt permit the
physician ©o rely solely on his or her best clinlcal judgment.

Thia objactive requiresent soems certaln to oreatae a chilling
effect——pasrticularly given the lack ©f a sclenter requlrecent. Even it
the atatute had a scianter requiresant, it sight still have a chilling
afface, though to a lesser extant, given that the physlcian would still be
subject to prosacutlon Lf other physicians disagreed with his or her
detsrminaction. TNnLs Court tharefors takss no position on whother an
objective requirement in a medical emargeacy definition, with or without a
scienter requiresmant, i3 alsc void fOr vaguenass.




DEC. -14" 95 (THUY 10:10 TEL: 51

AQ 724
{Aov. 8M2)

<
(N =]

P. 12

<
"o
L")
[+

culpability, in order to be criminally liable. Statutes which
do pet contain such a reguirement, and vhich impese criminal
liability even ir the defendént did not Xnowingly viclate the
lav, or did not have a culpable state of mind, are Known as
“gtrict iiability“ statutas.

Therc ia a strong presumption in ocur lav favoring a mene
rea or scienter requirement in statutes which create criminal
iiability. See staples v. United States, 114 $.Ct. 1793, 1797
{1994) ("we must construe the statute in light or the
background rules of common law ... in which the requirement of
some Rens rea for a crime is firmly cmbedded“); Ynjted States
Y. United Stateg Gypsum Co,, 438 U.S. 422, 437-38 (1978) (*the
limited circumstances in which Congress has created and this
Court has ‘fracognized [strict-liability) offensas... attest to

their generally disfavored status"); Dennis v. Unjted States,

341 U.S. 494, 500 (1951) (“the existence of a mens rea is the
rule of, rather than the exception to, the principles of
Anglo-American criminal jurisprudence"). The rationale for
this presumption was eloquantly set forth by Justice Jackson:

The contention that an injuxy can amount to a
crime enly vhen inflicted by intention is no
provincial or .transient notion. It is as universal
and persistent i1n mature systams of law as baelief in
Ireedom Of the human will and a c¢onsequent ability
and duty of the normal individual to choose between
good and evil. A relation betwveen some mental
eleaent and punishment £or a harmful act is almost
as instinctive as the child's familiar exoulpatory
"But I didn't mean to"....

The unanimity with vhich [courts) have adhered
to the central thought that wrongdoing must be
conscious to be criminal is emphasized by the
variety, disparity and confusion of their
definitions of the requisite but elusive mental
element... (including) such terms as “felonious
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intent,® "criminal intent,® "malice aforethought,®

"guilty knovledge,” =fraudulent intent,"

*willfulness,* “scienter,® to denote gquilty

knovledge, or "mens rea," to signify an avil purpose

or Bental culpability. By use or combination of

these various tokene, thoey have gought to protect

those who ware not blameWorthy in unind trom

conviction of infamous common-law crimes.
mMorigssette v, United stateg, 342 U.S8. 246, 250-52 (1952)
(amphasis added). Although the presumption favering a pens
rea requirement is not as strong in statutes creating civil
liability, because Houss Bill 135 imposes civil and. criminal
liability for the same actions, thie Court Dust analyza the
Provisions of the Act in light of the presumption of a mens
rea requirement. Having’descrihed the meaning and ilmpurtance
of a "quilty knowledge® recquirement in laws creating criminal
liabilityﬂ_thiﬂ Court now turns to House Bill 135,

The medical emergency exception, which i3 defined in Ohio
Revised Code section 2919.16(F), is employed in the ban on
post=viability abortions. Thias Court concludes fnat because,
under the dafinition of medical emergency, a physician may not
rely alone on his owvn good-falth c¢linical judgment in
determining that a medical emeryency exists, and because both
the medical emargency definition and provisions lmposing
oriminal lilabillity for vioclations of section 2519.17 lack
scienter requiresents, Plaintiff has demonstrated a
subgtantial likxelihood of success of shoving that the medical
emergency definition in the Act is unconstitutional.

House Bill 135 defines a medical emergency as follows:

"Medical emergency® meane a condition that a
pregnant woman's physician determines, in good faixh
and in ihe sxercise of reasonable medical judgment,

- £8 -

I



[ ]
(W =]

P. 14

()
o
(7]

DEC. -14' 95(THU) 10:11 TEL:513 22
i .

g8o complicates the woman's pregnancy as to

necessitate the immediate perforuance or |pnducement

of an abortion in order to prevent the death of the

preagnant woman or to avoid a serious risk or the

substantial and irreversible impairment of a major

bodily function of the pregnant woman that delay in

the performance or inducement of the abortion would

create.
0.R.C. § 2919.16(F) (emphasis added). Thia definitioen
includes subjective and objective requirements: the physician
must believe, himself, that the abortion 1s necessary, and his
belief must be objectively reasonabla to othar physicians.
. Under this definition, 2 finding that the physician failed to
act in good faith is therefore no%t necessary to impoce civil
and criminal liability. o©ne could act-in good faith and
according to cne‘'s own best zedical judgment, and yet incur
civil and grininal liabjlity if, after the fact, the exercise
of that mecdical judgment is determined by others to have been
not objectively reasonable. In other words, physicians need
not act willfully or recklessly in determining that a medical
emergency exists in order to incur criminal liability;
instead, they face liability even if they act in good faith,
and according to their own best (albeit, in the later opinien
of others, umistaken) meaical judgment. Thus, this definition
appears to create gtrict li{ability, that is, liability even ir
the physician acts in good faith, and without a culpable
nental state, to comply with the statute.

Although this Court is unawvare of any case which has

considered the constitutionality of a similar provision, there

are three cases which this Court finds to be relevant. In
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Colautti v. Franklin, 439 U.S. 379, 396 (1979), the Supreme

Court held unconstitutional a Pennsylvania provision which

required physicians to determine non-viability before

performing an abortion. If a physician failed to abide by

l specifié.requirenents vhere there was “sufficient reason™ to
F believe that the fetus "may be viable," he was civilly and
criminally liable. Id, at 394. No language in the statute
indicated that liability was to be predicated on a culpable
state of mind. Id, at 380, n.1. The determination of non-
viability was to be base; on the physician's "experience,

! judgment, or professional competence.® Id, at 380 n.1.

, In concluding that the preovision aid not contain a

j scienter requirement, the Court found that neither
Pennsylvania criminal law nor the Act itself “requires that

the physicién be culpable in failing to find sufficient reason

to believe that the fetus may be viable." JId., at 394-95, The-
Court also noted that the subjective standard in the Act which
is "keyed to the physician's individual skills and abilities
... 18 different from a requirement that the physician be
culpable or blaméworthy for his performance....® Id. at 395
n.12. Tha Supreme Court then held the provision void for
vagueness due to its lack of a mens rea requirement:

This Court has long recognized that the
constitutionality of a vague statutory standard is
closely related to whether that standard
incorporates a requirement of pens rea. Because of
the absence of a scienter regquirement in the
provision directing the physician to determine
whether the fetus is or may be viable, the statute
is little more than a ‘trap for those who act in
good faith.'
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The parils of strict criminal liability are
particularly acute here because of the uncertainty
of the viability determination itself. As the
racord in this case indicates, a pnysician
determines whether or not a fetus is viable after
considering a number of variables .... In the face
_ of these uncertaintiles, it Is net unlikely that

-experts will disagree .... Tha procpcot of cuch
disagreement, in conjunction with a statute imposing

strict civil and criminal liability for an erronecus
determination of viability, could have a profound
chilling effect on the willingness of physiclans to
perform akortions ... in the manner indicated by
their best medical judgment.

Id4. at 395-96 (citations omitted) {emphasis added).

. Gelautef is directly applicable to this ¢asa, insofar as
the determination of whether a medical exergency exists is
similarly fraught with uncertainty, and is therefore egually
suysceptiple to being disputed by experts at a later date,
thereby resulting in criminal liability even where the
physician-aqted in good faith. As noted, the medical
emexrgency excebéion in House Bill 135§ conéains both a
subjective and an objective requirement. Bécause both of
these requirements must be met in order for the physician to
avoid liability, and because there is no scienter requirement
in this provision, a physician vho éerforms a post-viability
abortion under the medical emerqency exception may be held
liabla gven if he 6: she acted in'good faith, as leng as the
physician was later datarminaed, in the eyes of others, using

1 20/20 hindnight,.to have acted unreasonably. Plaintiffs have
demonstrated a substantial likelihood of success of showing
that, given the short amount of tize in which every decision

regarding a medical emergency must be made, and given the

- 71 -
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varying, highly individual factors which z=ust ke considered
for aach case, 1t is not unlikely that even where a physician
acts in good faith, experts may later disagree as to the
existence, immedlacy, or cxtent of a medical emaergancy. As in
colaytti, this prospect of disagreement, combined with the
strict civil and criminal liabllity for even good-faith
daterminations, could chill physicians rroa performing post-
viability abortions even vhere it is their best medical
judgment that an abortion is required to preserve the life or
health of a patient.

In so tinding, this Eourt acknovledges that the "undue
burden™ analysis in Planned Parenth¢ed v. Casevy, 112 S.Ct.
2791 (1892), applies only to pre-viability abortions, and
therefot;'éoes not apply to thie provision governing the
perrornanc; of post-viability abortiens. :Although it may seem
that this would render any ®"chilling effect" irrelevant, this
is manifestly not the case. 1In Lasgy, the Supreme Court
rcoognized that the State's interest in thae life of the fetus
allows it to regulate or proscribe abortions after viability,
except “"where lt 1is necessary, in appropriate medical
judgnent, for the preservation of the life or nealth of the
mothar.® 112 $.Ct. at 2821. Such is the situation here. If
physiciana vere chilled from acting according to their own
best medical judgment Uhen.determlning whether a post-
viability abortion is necessary to save the lire of the
mother, and were forced to resolve even the smallest doubt in

favor of a refusal to act, this could have a prefound,
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negativae impact on the State's interest in preserving tne life
and health of the mother, agd on the pregnant woman's interest
in nef own lite and health. It is this Court's bkclicf that
such a situation would offend the Constitution to an even
gzgg;gzldegree than those situations in vnich a chilling
effect pkec;udaslthe performance of elective pre-viability
abortiens, which are not necesgary to preserva thae mother's
life or health. Therefofe, the analysis in autti is
applicable to this case.

A more recent case wvhich addresses this issue is Planned

eed, Siou 1 inic v, Mjller, 63 F.3d 1452 (8th

cir. 1995). In that case, the Court invalidated provigions
regarding the performance-of abortions which created civil and
criminal llability rfor violations of South Dakota‘'s parentale
notice, mandatory-tnformation, and medical-emergency
fequiremente. The nmedical emaergency provision in that case
did pot require the physician either to act in good faith, or
to apply reasonable medical judgment; instead, it merely
provided:

If a medical exsrgoncy compals the performance of an

aportion, the pnysician shall inform the female,

prior to the abortion if possible, of the mcdical

indications gupporting his judgment that an abortion

is necessary to avert her death or that delay will

create gserious risk of eubstantial and irreversible

impairment of a major bodaily function.
Id, at 1455 n.4. Other proviﬁions imposed c¢ivil and criminal
liability for viclation of the medical emergency provision:

(§ 34-23A=22) 1If an abortion occurs vhich is not in

compliance with (the medical emergency provisiony,
the person upeon whem such an abertion has been
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pecformed ... may maintain an action against the

person who perfermed the abortien for ten thousand

dollars in punitive damages and treble whatever

actual dapages the plaintiff may have sustained.

(34~23A~10.2] A physician who violates [the medical

emergency provision] is quilty of a Class 2

RnlisdexeanQr. _ '

Jd, at 1455-56 n.5-6. None of these provisions contained a
scianter or meng rea raquirament on their faca.

The District Court found that the provision creating
criminal liability lacked a peng re3d requirement, which "made
it unconstitutionally vague, creating a 'cniiiing effect' so
that physicians, who cannot guess the standard under which the
courts will judge their éonduct, would chooss not to act at
all.® Id, at 1463, The District Court alse invalidated the
civil liability provision on similar grounds, after concludling
that strict.civil liability created an undue burden because it
made it unlikely that any physician would perform abortions.
14, .

The Eighth Circuit affirmed the lower court's decisien,
due to the statute's lack of a scienter requirement. It
agreed that the provision creating criminal liability would
create an undue burden by chilling the willingness of
physicians to perform abortions., Id, at 146%5. It further
agreed thit the provision creating civil 1liability--which did
not require a finding that the defendant acted willfully,
wvantonly, or maliciously, before awarding punitive damagese--
wvas invalid:

The potential civil liabiljty for even gocd-faith,

reasonable mistakes io more than enough to <¢hill the
villingness of physicians to perform abortions in

Al
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South Dakota. We therefore held that [th*s
provision] is an undue burden on a woman's right to
choose whether to terminate her pre-viability

pregnancy.
I3, at 1467.

As moted, the medical emergency exception in House Bill
135 could impose civil and criminal liability even where the
physician acted in good faith. Plaintiffs have demonstrated a
substantial likelihcod of success of showing that, given the
fact that reasonable physicians nighﬁ disagree as to the
existence or immediacy of a medical emergencf:.this provision
would créate‘liability even for good-faith, reasonable
mistakes. As in Miller, this result would chill the
willingness of thsicians to perferm post-viability abertions
even where.they are necessary, in a medical emergehcy, to
preserve the life and health of the mother.

A third case which supports this Court's findings is the
Eighth Circuit‘'s decision to uphold the North Dakota
definition of a medical emergency, because it allowed the
physician to rely on his or her own "best clinical judgment"
in deternining whether an emergency existed, and because the
statute contained a scienter requirement. Farge Women's
Health Orq, v, Schafer, 18 F.3d 526, 534 (8th Cif. 1994) ("It
ig the exercise of clinical judgment.that saves the statute
from vagueness... In addition, the North Dakota Act contains a
scienter requirement that we believe prevents a finding of
vagueneei.'). Accord Barnes V. Moore, $70 F.24d 12, 15 (Sth
Cir. 1992) (upholding medical emergency definition which

allowed physician to rely on "best clinical judgment™ and

- T8 -




DEC. -147 95 (THU) 10:14 TEL:S13 223 6339 P. 21

contained scienter requirement for impesition of criminal
liability). The statute at issue in Schafer defined a
"medical emergency® as:

that condition wvhich, on the basis of the

pnysician's pest clinical judament, so complicates a

pregnancy as to necessitate an inmediate abortion to

avert the death of the mother or for which a twenty-
four hour delay will create grave peril of immediate

and irreversible loss of major bodily function.

Id. at 527, n.3 (emphasis added). Although the North Dakota
statute did not expressly contain a scienter requirement,
North Dakota criminal statutes which neither'épecify
culpability, nor ‘explicitly provide that culpability is not
required, are construed as requiring a "willful" violation of
the statute, which is fﬁrther defined as conduct done
"intentionally, knowingly, or recklessly." Jd. at 534-35.
Thus, alﬁhqugh the statute containing the medical emergency
definition was silent on the question of intent, the Eighth
Circuit imported a scienter requirément into the statute.

The medical emergency definition in House Bill 135
differs in two significant respects from the definition in
Schafer. First, the definition in House Bill 135 does pot
allow the physician to rely solely on his or her own best,
good-faith medical judgment; instead, in addition to requiring
that ha or she act in good faith, it requires the physician to
apply "reasonable medical judgment,™ which is an objective
requirement, subject to second-guessing by other physicians.

Second, the medical ezergency provision creates strict

liability because it lacks a scienter requirement; in
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addition, the provisions creating criminal liability for
violations of the ban on post-viability abortions, and of the
viability testing requirement--both of which apply the medical
emergency exception-~lack scienter requirements. Therefore,
the nediéal emergency exception in House Bill 135 appears teo
fail both of the tests upon which the North Dakota definiticn
was held to be valid..

In its earlier opinion which explained its Temporary
Restraining Order, this Court incorrectly stated that Ohio law
does not allow courts to import a scienter reguirement into
criminal statutes that are silent on the issue of whether
intent is a required element, relying on State v. Curry, 43
Ohio st.2d 66; 330 N.E.Zd 720 (Ohioc 197S) ("If the statute is
silent onléhe question of intent, intent is not an element of
the crime.‘i. Plaintiff correctly pointedfout that an Ohio
lawv enacted immediately prior to Qurry (although inapplicable
to the facts in Qurry, which arose prior to the effective date
of the statute} might, however, allow this Court to import a
scienter requirement into the medical emergency definition,
even though that'definitioh does not include any intent
requirexzent. Section 2%01.21(B) of the Chio Revised Code
providas that:

Whan the section defining an offense does not

specify any degree of culpability, and plainly

indicates a purpose to impose strict criminal

liability for the conduct described in such section,

then culpability is not required for a person to be

guilty of the offense. When the section neither

specifies culpability nor plainly indicates a

purpose to impose strict liability, recklessness is
sufficient culpability to commit the offense.
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Thus, if the statute does not plainly indicate an intent to
impose strict liability, Ohio courts could import a scienter
requirement of recklessness into thg statute.

For”two reasons, it is this Court's opinion that oOhio
courts would decline to import a recklessness standard into
the statute's requirement that a physician act “in the
exercise of reasonable medical Jjudgment® when determining
whether a medical emergency exists.

First, both sections’/of the statute which apply the
medical emergency definition--the ban on post-viability
abortions, and the viability testing requirement, discussed
infra--plainly indicate an intention to impose strict
liability;. Both of these sections state that "no person
shall®" perfarn the proscribed acts, and fail to specify any
mental state. Ohio courts have held that similar laws which
lack culpable mental states, and contain the term "no persdn
shall...," plainly indicate an intention to impo;e strict
liability. State v. Cheraso, 43 Ohio App. 3d 221, 223; 540

N.E.2d 326 (Ohlo 1988); Village of Bridgeport v. Bowen, 1995
ohie App. LEXIS 3892, at #*6 (Ohio Ct. App. 1995). 1In

addition, it is significant that although the post-viability
ban and the viability testing regquirement lack scienter
requirements, the ban on use of the D&X procedure does contain

a scienter requirenent.37 Ohio courts have held if portions

37 O.R.C. § 2919.15(B) provides: "No perscn shall knowingly percform or
attenpt to perform a Dilation and Ixtraction procedure upen & pregnant
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of a statute specify a culpable maental state, vhereas other
portions of the statute arec silent a3 to the culpable mental
state, this 1s a plain indicatlen of an intent to impose
strict liabiliﬁy in the latter sections or portions. State v,

Wac, €8 Ohio St. 2d 8¢, 87; 428 N.E.2d 428 (Chio 1981); Cigy

of Brecksville v, Marchetti, 1995 Ohio ipp. LEXIS S164 (Ohio

- Ct. App. 1995). Based on the foregoing, this Court finde that

the ban on post-viability alborticns, and the vizblility testing
requirement, "plainly indicate”™ an Intani.on & Creete strict
liabjlity.

Even if thies wvere not the case, however, Ohio courts
would be unable to izport a recklecenese regquirenent without,
in effeét, rewriting the statute. This is because the
statute's -§tandard of “reasonableness," which ipoposes criminal
liability if-a physician acts unreascnabliy in determining that
a medical emaergency exists, is a lower standard for incurring
criminal liability, from the perspectivc of thc actor, than
the standard of 'recklessness.'38 If courts vere to import a
recklessness requirezent into the medical enmergency definition

per the above~quoted section 2501.21(B), physicians would ne

womdn.” (espbasis added), This demonstrates that The Ganeral Asdemdly
knows haw to include u sclenter requiremont when that is ics {ntention.

3 The difference betwveen the zwo atandards is BOST 8dsily dlscernible in
the area of tort law. As an exaople, a physician vho commits medical
malpractice may be found quilty of negllgence if he acts unreasonably. If
he acts reckleasly, howsevar, ha may be found quilty of gross negligence,
whioch Lis a mcre sarious offansca, and exposes the physician to a greater
Gegree Of liability. Sea, 8.9., v off, 17 Ohlo App. 2d
143; 244 N.R.2d BO2 (Chio 1563) (*Punitive dazajas¢ may be racovered in an
action for negligence vhare such negligondo is 0o gross as to show a
reckless indiffersnce to the rights and safety of other persons.”)
(rquoting syllabus).
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longer be liable if they acted unreasonably, i.e.,
negligently; instead, they wou!ld have to act recklessly in
order to be liable. This uo;ld contradict the legislature's
intent to create liability {f a phyeician fails te act "in the
exerciae”of reasenable zedical judgzent,” and wculd amount to
rewriting the statute, which courts zay not do. Therefore,
this Court concludes that a scienter regulrezent Tay nct be
importad into the definition of medical e:ar;ency._ﬂ
on tha basgis of tha foragoing, this Cours: conciudes that
the Plaintiffs have shown a substantial likelihccd of
demonstrating that the zedical ezergency exception in O.R.C. §
2919.16(F) is unconstitutional on two grounds: first, it
appears to be vague, bacause both the definitien of medical
emaergaency, and the provisions imposing eriminal (and civil)
liability for violations of the post-viability ban and the
viablility testing requirement, lack scienter requirements;

second, the requirement that a physician's determination be

objectively reasonable--that is, reascnable to other

physicians~--weuld appear to create a chilling effect that

would prevent physicians from performing post-viability
aportions whara, in their own best judgment, an abortion is

necessary to preserve the life or health of the mother.

equirem
If it is daetermined that a post-viability abertion is
negessary to save the life of the mother, or to avoid a
seriocus risk of the substantial and irreversible impairment of

a major bedlly functicn of the mother, the physician who
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performs the aborticn zust cocply witn a nizfer c¢f conditions

govarning the performanca of the abortion. One of thaese
provisieons requircs that at least one cther docter conour, in
writing,--as to the necessity of the akortion:

The determination of the physician vho performs ...
the abortion ... is concurred in by at leact one
other physician who certirfies in wvriting that the
¢oncurring physician has determined, in goecd faith,
in the exercise of reasonable medical judgment, and
following a reviev of the available medical -records
of and any available tests [si¢) rosults pertaining
to the pregnant woman, that the abertion .is
neceasary to prevent the death of the pregnant woman
or a serious risk of the substantial and
irreversible impairment of a major bodily function
of the pregnant woman.

P

C.R.C. § 2919.17(B) (1) (b). Plaintiff argues that this
requirement is unconstitutional tecause it undermines the
physician's judgment, imposes unnecessary and cumbersome
delays, and will be difficult to satisfy because few
physicians will be viliing to cencur, .in wvriting, to an
abortion's necessity.39
In Qgg_!l_ﬂglsgn the Supreme Court struck down a Georgia
statute vhich required a physician to cobtain confirmation of
his decisien to perform an abortion, from two other dectore.

The Court reasoned that this requirement interfered with the

physician's clinical judgment and discretion:

3% the testlaony by doccuces who pecfoca late-ters abortlons lndicates that
This oAy Da & valid concern., Dr. John Dog Nuaber One testified that 1Lt
would be *virtually {mpcssible® to find a second physician who would be
willing to certlfy In wslitlng that an aborcion 1s necessary: “No one wants
to involve themselves in the issys. I think ... whether it would be fear
of perecnal harm, whethor {t would be fear of being cetraclzed, fear of
picketing, who would want to involve themsslves in this l{ssus. It would
be such aasier to igncre it rather than to have your namé cn that chazt.*
(Tr., 13/6, at 51).
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The statute's emphasis ... 1S on the attending

physician's ‘best clinical Jjudgment that an abortion

i8 nacessary.' That should be eufficient. The

reasons ror the presence of the confirmation step in

the statute are perhaps apparent, but they are

{ngpufficlient to vithstand conctitucicnal

challenge.... 1! a physician is licensed by the

Statc, he is recocgnized by the State as cagable of

exercising acceptable clinical juigment. 1If he

fails in this, professional censure and deprivazion

of his license are available re=zediaec. =eguired

acquiescence by co-practitioners has no ratienal

connection with a patient's nceds and unduly

infringes on the physician's right to practice.

410 U.S. at 199. This heolding by the Suprexze Court appears to
govern the analysis of the concurrence requirement in this
case, and Defendants have made no argument ae to why it should
not ceo apply. Accordingly, this Court finds thet Plaintiff
has demonstrated a substantial likelihood of success of
showving that the second physician concurrence requirement in
House Bill -135 is unconstitutional, because it impermissibly
interferes with the physician's disgcration.

Additionally, it appcars to this Court that this
requirement may be unconstitutional for the same reasons which
render the medical emergency daefinition likely to be
uncongtituntional; to wit, the requiremant that a cecond
physician concur ®*in good faith [and]) in the exercise of
reasonable medical judgment® impeses criminal and civil
liability on such concurring physicians who act according to
theilr own baest eclinical judgment, without any criminal intent.
This is likaely to create a chilling effect which will deter

physiciana frem concurring, in writing, that an abortion is

medically necessary; this will chill the pertformance of
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abortiong which are necessary to preserve the life Or health
of tha mothaer. Accordingli, this Court finds that Plaintiff
has demonstrated a substantial likeclihcod of cuccees of

showing that the second physician coencurrence requirement in
House Bill 13% is unconstitutional, beczuse it is likely to
chill the performance of post-viability aborticns which are

necessary to preserve the life or health of the mother.

6§, Cheice of Method Recquirement
Under House Bill 135, another c¢ondition which must be
satisried by a doctor performing a pbst-viability abortion 1is

the sa-called "choaice of method® requirement:

The physician vho performs ... the abortion
terminates ... the pregnancy in the manner that
provides the besat oppertunity for the unborn human
to survive, unless that physician determines, in
good faith and in the exercise of reasonable medical
judgment, that the termination of the pregnancy in

that manner poses a signigigantly greatger riskK or

the death of the pregnant woman or a serious risk of

the substantial and irreversible impairment of a

major bodily function of the pregnant woman than

would other available methods of akortien.
O0.R.C. § 2915.17(B) (1) (d) (ezphasis added). Plaintiff arques
that the requirement that a particular method of aportion be
usad unlaess it would pose a giqnificantl]ly greater risk of harm
tc tha wvoman, il unconstituticnal, because it requirecs the
physiclan to "trade off" the woman's health for that of the
fetus,

In Colauttd v, Frarklin, 439 U.S. 375, 400 (1979) the

Supreme Court held that a gtatute vhich "requiraes the
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physlcian to pake & ‘trade-off' betWeen the wcrman's health ang
additional percentage points of fetal survival" posed serious
ethical and constitutional difficulties.

Later, in Thornburgh v, Americap College of Obstetricians
and Gynecologists, 476 U.3. 747, 769 (1986), the Supreme Court
invalidated a "cholce of method™ provision which was
remarkably similar to the challenged provision in House Bill
1315, reaconing that the words "significantly greater medical
risk" required the wozan to bear an adilticnal, incraeasad riex
te her hcalth, and to was uncenstituticnsl., The providion at

L) » /
issue in Thernburgh read:

Every person who performs or induces an abortion after an
unborn child has been determined to be viable shall
exerclse that degree of professional skill, care and
diligence ... and the abortion technique employed chall
be that vhich wvouild provide the best opportunity for the
unborm‘child to be aborted alive unless, in the good
faith judgment of the physician, that method or technique

would present a 3j greater medical risk to the
lifa or haealth of the pregnant wozan .... Any pereon who

intentionally, xnowingly, or recklessly violates that
provisicns of this subsection commits a felony of the
third degree.

476 U.S. at 768 n.l13 (emphasls added). The only differences
between this atatute and the one at issue in the preseﬁt case
are: tiret, that the provision in Thexnbuxgh allowved the
physician to rely solely on his best clinical judgment,
vhereas the proviaslon in House Bill 135 does not; second, that
the statute in Thornkpurgh required a culpable mental state in
order to impose crininal liability, whereas House Bill 135
doeg not require any criminal intent. The Thernburgh

provision therefore seems far less egregloys than that in
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House 5111 135, which, because it does not allow the phyaiéian
to rely solely on his or her best clinical judgment, and
imposaes criminal liability even if there were no criminal
intent, secmz likely to have a chilling effect on the
physician's exercise of discretion in determining vhich
abportion method may be used without causing a "significantly"”
greater risk %o the wczan's health. This ¢allling effect
voula negatively impact the woman's life and Zeaitn.
Accordingly, this Court finds that Plaintiff has demonstrated
a substantial likelihocd af success of shewing that the choice
orf method provislion in House Bill 135 is unconstitutional,
because it will impermissibly interfere with the physiclan's
exercise.gf discretion, to the detriment of the pregnant
woman'e health. .

Given the similarity between the provision in Thornburgh
and the challenged provision in this case,'this Court further
finda that Plaintiff has demonstrated a substantial likelihood
of success of ghoving that the choice of method requirement is
unconstitutional, because it "trades off" the health of the
mother for that of the fétus, and requires her to bear an

increased medical risk.

ician Att ance Regquirenme
Another requirenent in House Bill 135 pgrtaining to the
provision of post-viability abortions requires tnét a second
physician be present when the abortion is performed, to care

for thae faetusg:

-"BS =
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The physiclan who performs veo the abortion has

arranged for the attendance in th& sase room in

vhich the abortion is to be performed ... of at

least one other physician who ia to take control of,

provide immediate medical care for, and take all

reascnable steps necessary to preserve the life and

health of the unbeorn human im=ediately upon the

unborn human's conplete expulsion or extraction rrom

the pregnant worman.
O.R.C. § 2919.17(B) (1) (e). Plaintiff also challenges the
constitutionality of this provision.

The Supreme Court has cansidered sizilar prcvisions in
tvo cages. In Plapned Paronthood 2Aze'p £ Kaneag City v,
Asheroft, 462 U.S. 476, 485-86 (1983), the Suprene Court
upheld a second physiclan attendance regquirement because it
served the sState's ccnpelling interest in preserving the life
of the fetus. Although there was no clear medical emergency
exception in that statute, the Court construed the requirement
as allewving for an exception in medical emergencies. 462 U.S.
at 485 n.8. In Thornburgh, however, the Court sStruck down a
second physician attendance requirement, because it did not
contain a yalid medical emergency exception. 476 U.S. at 771.
Therefore, the constituéionality of the sccond physician
attendance requirement in House Bill 135 appears to depend
upen tha validity of the statute'’s pedical emergency
exception.

As discugsged above, this Court has found that Plaintiff
has demonatrated a substantial likelihood of success of
showing that the medical emergency exception in House Bill 135

is unconstitutienal, because it lacks a scienter requirement,

and ig thus vague, and bescause its objective reasonablenass
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standard will chill physiciane frexz deterzin.ng Tnat a madical
cmergoncy exiets. For that reaeon, zhic Ceurt finds that
Plaintlff has also dezcnstrated 2 substantial likelihocd of
success of showing that the second physician attendance

requirement in Houge Bill 135 18 unconstituticnal.®®

Re) ble i r viabili

For purposcs of the ban on post-viability akortions,
House Bill 135 creates a rebuttable presumption "that an
unborn child of at least Ttventy-rour weekXs of gestational age
is viabla.® O.R.C. § 2919.17(C). The-statute defines
gestational age as "the age of an unborn human as calculated
from the f?rst day of the last menstrual pericd of a pregnant
woman.” d.g.c. § 2919.16(B).

Plaintiff challenges this reqﬁirenentvon three grounds.
Firat, Plaintiff argues that a rebuttable presumption of
viability impermiesibly limits the phyeician'e discretien to
determine viability. Second, Plaintiff argues that because
the last menstrual periocd {IMP) method pr calculating
gestational age generally produces an age that is two weeks
sarlier than the age froxm conception, the presumption actualiy
attachas at twénty-two wveeks, when fetuses are not viable, and

so 1s nacessarily invalild. Finally., Plaintiff argues that

40 In this Court'as opinion, the chilling argumant which appllied to the
second physician conourrence requirement would po% apply to thie
requiremant, which doss not require the second pnysician to give a written
sndorsasant of the ahortion, and merely requires him or her to perforwm the
srguably laudable role of caring for the fatus.
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becausae the presunption can only be rebuttad after the
physician is arrected and prosecuted, it will chill physicians
from determining that fetuses of a gestatlonal age of twenty-
four Oor more weexs are ot viable, and w¥ill constitute an
undue burden on the right to seex a pre-viability abortion.
This Court declines to consider the lixelihood of succasc
of any of these argquments. Altheugh the Supreac Court's
decision in Wehstar v. Reproduetive Health Services, 492 U.S.
450 (1989), indicates that it may ke constituzionally
pernissible for a state %¢ impose a rebuttable presumption of
\.riab'll‘lty,‘1 this Court finds it unnecéssary to reach this
issue at this time, becauce, ae wvas diccussed supra, Plaintiff
has demonstrated a substantial likelihood of success of
showing that the determination of non-viability in House Bill
135 is unconstitutionally vague, as the objective standard in
that determination conflicts with tha puraly subjectivae
standard in the statute's definition of viable in 0.R.C.
§ 2919.16(L). TIf this Court deterzines, after a hearing on
the merits, that tha datermination of non—viabi]it? is
unconstitutional, then aﬁy portion of tha statute which
roquires a phy-#cian to either determine viability, or rebut a

prasumption of viability, amust, likewise, be invalidated.

4 .
} Yebgter, a4 five-nmubur majority of the Supreme Court upheld a

viability teating requiremant that attached at tha tuventieth week of
pregnaney. Although the challenged statute also iaposed *what Ls
essentlally a presumption of viabllity at 20 weaks,” id. at 515, Justice
O'Connor polnted cut in her concurring opinion that the constivutionality
of that presumption was not 4n i{ssue bafore the Court. Id, ac 526.
Justice O'Connor did s3late, ncwavar, that, in her opinion. an argqument
that thie presumpelon of viahility impormissibly restricted the judgment
of the physician would probably be unsucueasful. Jd. at S527.
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Accordingly, the Court finds it unneceesary to reach any of
Plaiﬂtiff'a arguments, in order to find that Plaintiff has
demonstrated a substantial likelihood of success of showing
that the-rebuttable presumption of viability is
unconstitutional, for the reason that the statute's mandated

determination of non-viability ic invalld.

b] irem

35 creates a

(3]

The third pajor portion of EHouse gill
viability testing requirement at the twenty-second week of
pregnancy, which nust ke complied with before an abortioen
after that time may be performed:

Except as provxded in (the medical energency
exception], no physiocian shall perform ... an
abortion upon a pregnant woman atter the beginning
of her twenty-second week of pregnancy unless, prxor
to the perfermance (ef) ... the abortion, the
physiclian determines, in good faith and in the
exercige of reasonablc medical judgment, that the
unborn human is not viable, and the physician makes
that determination after performing a medical
examination of the pregnant woman and after
performing or causing the performing of gestational
age, weight, lung maturity, or other tests of the
unborn human that a reasonable physician making a
determination as to vhether an unborn human is or is
not viable would perform or causc teo tc performed.

0.R.C. § 2919.,18(A)(1). In addition to performing these
tests, the physician may not perform the adortion “"without
firast antering thae determination ... and the associated
findings of the maedical examination and tests dascribed ... in
the medical records of the pregnant woman.® § 2919.18(A)(2).
The physician need not comply with either of these

requirements if a medical emergency exists. § 2919.18(A) (3).

- B9 =
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Although a viability testing reguire=ent was upheld in
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Houae Bill 135 appears to be uncenstituticonal for two reasons.
First, for the reasons given in an earlier part of this
opinion, the statute's deternmination ¢Z non-viability appears
to be unconstitutionally vague. Second, for the Egésons also
given in an earlier part of this opinion, the 'definition of
medjical cmcrgcﬁcy appears to lack a pens rea reguirement,
vwhich createé vagueness/ and also appears likely to create a
chilling erffect that would uncenstituticnally jeopardize the
life or health of pregnant wamen needing an abortion, due teo
its requi;;ment that a physician's deterzinatiocn that a
mcdical enérgency exists be objectively réasonable.
Accordingly, Plaintiff has dezonstrated a substantial
1ixelihood of success of showing that the challanged viability
testing requirement is uncenstitutional, for two reasons.
Firet, it lacks a valid medical emergency e%ceptiona Second,
the definition of viable in O.R.C. § 2519.16(L), which applles
to this viability testing requirement,42 allows the physician
td rely solaly on his or haer own bast clinical judgment,
vhereas this mandated determination of non-viability also

imposes a requirement that the phyéician's determination be

“2 The dafinitions in O.R.C. § 2919.16 apply both ta tha post-viability
ban in § 2919.17, and to tha viabiliey testing requirezent in § 2913.18.
If the definicion {s flaved, then a regulation or ragquiremant dased on
that definition ia alac flawed.
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goblectively reascnable; thils conflict creates 2n ambiguity
which appears to render this portica of the Act
unconstitutionally vague, bacause the phyeician has no clear
gquidancae-as to what etandard will be applied in judging |

wvhether he or she is criminally and civilly liable.

III. whether Igsuance of ap Injunction Will Save Plaintiff
from Irxepagable Injury

Having considered the substantial likelikrocd of
Plaintirf's success on the merits, this Court now turns to the
remaining prongs governing the issuance of a preliminary
injunction. The sacond prong of the preiininary injunctien
standard rcquires the>Court to make findings as to whether the
issuance of an injunction 1s necessary to save the plaintiff
from irreparable injury.

Tnportantly, Plaintiff Haskell has standing in thie

lavsuit not only te raise his own rights, but also to raise

‘the rights of his patients. Therefore, this Court need not

decide whether the harm which Plaintirr Haskell will suffer if
prosecutéd crizminally or sued civilly under the Act, is
irreparable. Instead, thisz Court will fccus on the harm which
vill be suffered by his patients.

Both Jane Doe Number One and Jane Doe Number Two
testiried that they choce to terminate their pregnancies, late
in the gecond trimester, after discovering that their unborn
children had msevere ancmalies. If this Act had been in

effect, either or both of thess women may have been prevented

-91—
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froa terminating thelr pregnancies, under either the
provisions of the viability'te;ting requiraement, or the
provisiong of the post-viability ban. In both cases, the
fetus may vell have been determined to have been viable, and
would not have been able to be aborted.

In this Court's opinion, the cest of baing forced by the
state to carry to term a child withcut a spine, or.functioning
kidneys, or with other such cevere defects, is kbevond
description. It is difficult to izagine hew h;rrible it would
be to knowingly carry a ¢hild to tera who is dying, or who has
no reasonable chance of normal physical cevelopment.®*?

In addition, it is impessible to calculate the harm which
would bevqpffered by a pregnant wozan who, though she weuld
prefer to try surgery or other methods to mitigate her unborn
child's severe defects, is compelled by this kan on post-
viability aborticns--which only allows an abortian if her
physical health is in danger--to tarminate her pregnancy
baefore the ban can apply to her, instead of taking measures to
help her unbeorn chiid, because she feared the emoticnal and
mental cost of carrying a-cnild to term who héd‘such severe

defects. It is difficult to imagine a clearer example of

irreparable hara, than {5 evidenced by thesc two scenarios,

4 Although it may saem that & child who was certain to dle, and had no
resasonable chance for nocraa)l davelopment, would not ba conaldered to be
viable, the testimony ln this case Lndicatses othecwise. Dr. Harlan Giles,
for wxample, teSTifled that bDabies viTR cartain chroaoscadl dafects are
considsred to ba viable ®esven though thesae children have no reasonable
chanos for nermal mental actor Jdevelogant.... even though it's a very
sarious defect, [and] even though it usually laeada ta death in the
nursery.* (Tr., 11/13, at 2§8),
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As for the harm suffered by pregnant women whe are unable
to terminate their pregnancies by zeans of the D&X procedure,
Jane Doe Number Two testified that the prccedure was helpful
to her because it alloved her fatus to be aborted intact,
which was necessary for the performance of an autopsy. After
learning that the defect was not genetic, she and her husband
had more children. Jane Doe Number One testified that the D&X
procedure was much easier to endure than an earlier abortion
performed by use of an induction procedure. In addition, this
Court has held that Plaintiff has demonstrated a substantial
likxelihood of success of showing that the alternatives to the
D&X procedure--induction methods, hysterotomies, and
hysterectomies--are neither as safe to the mother's health,
nor as available to women seeking non-thegapeutic abortions.
Pregnant women in this state who are unable to terminate their
pregnancies by means of the D&X procedure nmay therefore suffer
irreparable harm, either because other abortion methods are
not as safe for their heaith, or because other abortien
methods are not as avallable to thenm. |

Based on the above, this Court concludes that a
preliminary injunction would serve to prevent irreparable

injury to the patients of Plaintiff Haskell.

o
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The third pfong of the preliminary injunction standard
traditionally requires this Court to "balance the eguities® in
considering wvhether the harm to the Ceferdant résultinq fron
issuing the injunction, would outveigh the har= to the
Plaintiff resulting from denying the injunction.

Ag far as the Defendants' interests are cocncerned, a
preliminary injunction will merely maintain the status quo
while the constitutionaliéy of this legislati;n is decided.
The potential for irreparable injury to some of Plaintiff's
patients has already been discussed; in addition, other
pregnant women may be harzmed by specific provisions of the
Act. For .example, the objective reasonableness standard in
the medical emergency definition may chill. the discretion of a
pregnant woman's physician in determining that a medical
emergency exists, to the detriment of her health:* As another
example, the apparent vagueness of the determination of non-
viability may chill physicians from determining that certain
fetuseg are neot viable, and, therefore, may place an undue

burden in the path of.a voman seeking a pre-viability

abortion. In this Court's opinion, therefore, the harm to the-

patients whom Plaintiff represents, should the preliminary

a

injunction be denied, would be greater than the harm to the .

- Defendants, if the injunction were granted.
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v ua of an | i would Se ve the Public

Interest

The final prong of the preliminary injunction standard
requires this Court to determine whether the issuance of an
injunction would serve the public interest.

In this Court's opinion, the public interest is best
served bf a full and fair hearing on the =zerits of the
constitutionality of this legislation, particularly in view of
therfact that the Plaintiff has demonstrated a substantial
likelihood of success of showing that nu-ercus provisions in
House Bill 135 are unconstitutional. Accordingly, the Court
concludes that the public interest would be served by the

issuance of a preliminary injunction.

v clusj usions 4

To summarize, this Court has held that all four prongs of
the preliminary'injunction standard wveigh in faver of granting
a preliminary injuﬁction, which enjeins enforcement of all

provisions of House Bill 135. 1In addition, this Court has

- held:

(1) it has federal question jurisdicticn, under 28 U.S.C.
S 1331, over this constitutional challenge to a2 state statute,
(2) Plaintiff Haskell may seek pre-enforcement review of
Aouse Bill 135, and this lawsuit ias therefore ripe;
(3) Plaintiff Haskell has standing to bring this action, and
may assert both his own rights and the rights of his patients;:
(4) the Salerno standard no longer applies to a facial

challenge to pre-viability abortion regqulations;
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(5) the Salerno standard does not apply to a facial
challenge to post-viability abortion regqulations;

(6) although a state may proscribe most abortions subseguent
to viability, the state may not take avay a preghant woman's
right to have a post~viability aborticn vhere, in appropriate
medical judgment, such an abortion is rnzcessary to preserve

her life or health--accordingly, strict scrutiny should nct te

"utilized in this analysis;

(7) Plaintiff has demonstrated a substantial likelihood of -
success of shoving that the definition of "Dilation and
Eitraction procedure™ in O.R.C. § 2919;15(A) is
unconstitutional, because of vagueness;

(8) Plaintiff has demonstrated a substantial likelihood of ~
success of showing that the ban on use of the D&X procedure in
§ 2919.15(B) is unconstitutional, because the state may not
ban an abortion procedure unless there are safe and available
alternatives, and because this ban may chill the exercise of a
woman's right to a pre-viability abortion;

(9) Plaintiff has demonstrated a substantial likelihoed of-
success of showing that the ban on use of the D&X procedure
does not serve tha stated interest of preventing unnecessary
cruelty to tha fetus; |

(10) Plaintiff has demonstrated a substantial likelihood of -
success of showing that the mandated determination of non-
viability in § 2919.18(A) (1), as applied to the post-viability™
ban (§ 2919.17(A)(2)) and the viability testing requirement

(§ 2919.18), i3 unconstitutional, because the objective
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standard in that determination is inconsistent with the purely

subjective gtandard in the definition of viable in

§ 2919.16(L);

(11) Plaintiff has demonstrated a subszantial likelihoog c=

success of showing that the definiticn of sericus risk of the
. substantial and irreversible impairment of a major bodily

function in § 2919.16(J), as it applles to one allowable

exception to the ban on post viabllity aktortions, in §

0 2919.17(A) (1), is unconstitutional, because its limitation to

factors relating solely to physical health impermissibly
restricts the physician's determination of whether an abortion
is necessary to preserve the health of the pregnant woman;
(12) P;a;ntirf has demonstrated a substantial likelihood of
success of showing that the definition of medical emergency in
§ 25919.16(F), As it applies to the post-viability ban (§
.2919.17) and the viability testing requirement (§ 2919.18), is
unconstitutioﬁal, because it lacks a scienter requirement, and
thus i{s wvague, and becaus§ it does net allow the physician to
rely on his or hgr own best clinical juﬁgment that a medical

emergency exists, -and so may chill physiclans from determining

that a madical emergency exists even where necessary to
Presarve the pregnant woman's life or health;

(13) Plaintiff has dexonstrated a substantial likelihood of
success of showing that the second physician concurrence
requirement in § 2919.17(B) (1) (b) is unconstitutional, because
it impermissibly limits the primary physician's discretion,

and because it may c¢hill the performance of. post-viability
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abortionas that are necessary to preserve the life or health of

the nothef;

(14) Plaintiff has demcnstrated a sutbstantial likelihood of
success of showing that the cheice of zmethcd reguirement in
§ 2919.17(B)(1)(d) is uncenstitutional, tecause it regquires
the woman to bear an increased medical risk, forces the
physician to "trade off" the pregnant woman's health for that
of the fetus, and impermissibly interferes with the
physician'’s exercise of discretion, to the detriment of the
pregnant wvoman's health;

(18) Plaintiff has demonstrated a substantial likelihood of
| success of showing that the second physician attendance

requirement in § 2919.17(B){1)(e) is unconstitutional, because

the medical.emergency exception appears to be
l unconstitutional;
(16) Plaintiff has demonstrated a substantial rikelihood of

success of showing that the rebuttable presumption of

viability in § 2919.17(C) is unconstitutional, because the
mandated determination of non-viability in House Bill 135
appears to be unconstitutional; |

(17) Plaintiff has demonstrated a substantial likelihood of
success of showving that the viability testing requirement in
$ 2919.18(A) (1) is unconstitutional, because the medical
emergency definition appears to be unconstitutional, and
because the mandated determination of non-viability appears tof

-

be unconstituticnal.
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Thia Court further concludes that the issuance of an
injunction will prevent irreparable injury to the patients of
Plaintiff Haskell, that such injury oﬁtveighs the injury which
will be suffered by Defendants if this injunction is issued,
and that the public interest would be served by the issuance

of this preliminary {njunction.*!

WHEREFORE, based upon the aforesaid, this Court orders
that the Plaintiff's Motion for a Preliminarthnjunction be
GRANTED, effective as of the filing of this opinien.
Accordingly, Defendants, their employeéé, agents, and servants
are preliminarily enjoined from ehforcing ény provision of
House Bill 135. Having considered the issue of bond as is

required by.Rule 65 of the Federal Rules of Civil Procedure,

44 2nis court adopts the findings set forth within this Opinion am its

. Findings of Pact, for purposea of Rule 52(a} of the Federal Rules of Civil
"Procedure. Thim Court finds support for its lack of separate findings of

fact in ths Supreme Court‘'s holding °that there amust be findings, etatad

* either in the court's opinion or separatsely, which are sufficlent to

indicate the factual basis for ths ultizate conclusion. Kellay v.
:mmmm 319 U.s. 415, 422 (1543), gquoted with approval
in B.¥. Goodrich Co. v. Ruybber Latex Prod., Inc., 400 F.2d 401, 402 (6th

Cir. 1968); gee alee §Slanco v, United Couptien, No. 82-3115 (6th Cir.
1983) (allowing district court to adopt oral oplnion as findings of fact
and conclusions of law for purposas of Rule $2); Craggezt v. Bd, of Educ.

¢ 338 r.2d 941 (6th cir. 1964) (allewing
district court to adopt written mexscorandum as findings of fact and
conclusions of lav for purposes of Rule 52).

Bowever, this Court assures Counsgel for the Plaintiff and thae state
Defendamta tbat their detailed, proposed rindings of ract and Conclusions
of Law were thoroughly reviewed and form the basis of auch of the
discussion contained hersin. This includes tha subaissions of the atate
Defendants which were not fully dellvered to this Court's chasbers, by
facsimila, until 3:4S a.m., this date. In short, the diligent efforts of
Counsel have not been in wvain. _

For purposes of completing the record, thie Csurt also rendars the
following evidentiary rulinge: Plalneiff's Rahibit 24 iz admitted, for
the limited purpose of showing the position of the Amarican College of
Obstetriclans and Gynecologists on thes federal Partial Birth Abortion Act
of 1595, but not for tha truth of the statements asserted thc:nin.
Plaint{ff's Exhibit 25 is excluded, as hearsay.
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this Court concludes that no bond should be required of the

Plaintiff.

Counsel listed below will note that a brief ielephone
conference will be held, bgtween Court and Counsel, beginning
iﬁat 4:00 p.mn,, Eastern time, on Priday, December 22, 1995, for
the express purpose of determining further procedures to be
followad in this litigation. Specifically, Counsel should be
prepared to discuss vhether they wish to proééed to trial upen
the merits of. the capticned cause, at a date in mid-1996, or
whether, in the alternative, Defendants wvish to take an
immediate appeal of this decision to the Sixth Circuit Court

of Appeals, pursuant to 28 U.S.C. § 1292(a)(1).

Decenber 13, 1995 Z/L//@MC

WALTER HERBERT RICE
UNITED STATES DISTRICT JUDGE
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