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5.1645 raises a number of serious policy concerns, in 
addition to the substantial legal problems outlined by OLe. 
These policy issues may be grouped in two categories: 
encroachments on basic principles of federalism and practical 
problems with enforcement. 

A. Encroachments on Federalism 

·Our constitutional system encourages a healthy diversity in 
the public policies adopted by the people of the several states 
according to their own conditions, needs, and desires. • •• The 
search for enlightened public policy is often furthered when 
individual States and local governments are free to experiment 
with a variety of approaches to public issues.·' The 
articulation of this fundamental federalism principle in the 
recently promulgated Executive Order on Federalism reflects the 
celebrated notion of the states as laboratories, free to devise 
and implement their own individual approaches to common policy 
problems. ~ New state Ice Co. v. Liebmann, 285 U.S. 262, 311 
(1932) (Brandeis, J., dissenting); United States v. Lopez, 514 
U.S. 549, 580 (Kennedy, J., concurring). 

As written, S.1645 threatens this fundamental principle. 
The Supreme Court has held that states may require parental 
notice or consent under certain circumstances as a prerequisite 
to a minor's abortion. States have responded with a myriad of 
policy approaches. Twenty-tYo States have opted to require 
parental consent to a minor- s decision to terminate a 
pregnancy.2 Seventeen States have opted for the lesser 
requirement of notice to parents. The remaining 11 states 
require neither parental consent nor notice. 3 The thrust of I 
S.1645 is to use the coercive power of the federal criminal law 
to trump the policy determinations of those states that have / 

, 63 FR 27651 (May 14, 1998). See also Executive Order 
12612, revoked by ide (1987 order promulgated by President Reagan 
and employing language nearly identical to that quoted in text). 

2 The data in this paragraph concerning state parental 
consent and notice laws come from studies undertaken by the 
National Abortion and Reproductive Rights Action League (NARAL). 

3 The extent of diversity in states' approaches is evident 
even among those states with parental consent or notice laws • 

. For example, six states reqUire notice to or consent of two 
parents rather than one. In addition, some states allow 
physicians or other health care professionals to waive notice or 
consent in certain circumstances, and others allow notice to or 
consent by adult siblings, grandparents or stepparents. Finally, 
there are further differences based on factors such as judicial 
bypass mechanisms and the form of consent or notice required. 

/ 
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opted not to implement a consent or notice requirement. Onder 

! 
S.1645, a State that has determined that minors within its 
sovereign reach may obtain an abortion without parental consent 
or notice is overridden by a federal law that elevates to federal 
policy the determination of a sister state. If state A chooses 
to require parental consent or notice and state B chooses not to, 

l 
or chooses to require a different form of parental consent or 
notice than state A, it is hard to see what interest of the 
national government, consistent with federalism, supports taking 
sides with state A and undermining state B's policy choice • . ' 

By eKtending the reach of a state's policy choice into 
neighboring states, 5.1645 also may have an impact well beyond 
wnat that state originally intended in enacting its parental 
consent or notice la~. It may well be that when State A decides 
that no abortions should occur in its boundaries without parental 
notification or consent, it nonetheless defers to the sovereignty 
of sister States and recognizes that its citizens may go 
elsewhere for those services. Under S.1645, State A's decisjon 
as to conduct within its territorial borders is given 
extraterritorlal reach that it likely was not intended to have 
(even assuming, which is dubious, that it could constitutionally 
do so consistent with the right to travel and othe~ 
constitutional checks on States' powers to impose policy 
determinations on sister states). 

There is, moreover, a significant difference from the 
standpoint of federalism between 5.1645 and familiar statutes, 
such as the Violence Against Women Act (VAWA) and the Gun Free 
School Zones Act, that make it a crime to cross state lines or 
otherwise engage in interstate commerce and then undertake 
certain conduct in a neighboring state: 5.1645 criminalizes acts 
that are lawful in the state where cornmitted. 4 Thus, VAWA, for 

4 This feature of 5.1645 appears to be, for all practical 
purposes, unprecedented. The only possible exception would be 
the Mann Act, which makes it a federal crime to transport an 
individual in interstate commerce with the intent that the 
individual engage in prostitution or any unlawful seKual 
activity. Even allowing for the theoretical possibility of a 
prosecution under the Mann Act for conduct that is lawful in the 
State where it is undertaken, 5.1645 is considerably more 
problematic as a matter of policy. First, in contrast to the 
Mann Act, which might permit prosecution of lawful conduct in a 

-very few marginal cases, S.1645 categorically federalizes conduct 
that is by definition and in all cases lawful in the State in 
which it is committed. Second, prostitution, as well as the 
other sexual crimes at issue in the Mann Act, is nearly 
universally disapproved throughout the Nation. By contrast, 
whether to require parental consent for a minorIs abortion is the 
kind of middle-ground policy issue as to which the diverse 
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example, criminalizes acts of violence that are proscribed in all 
50 States. In such circumstances, there is no (or at most a 
slight) sense in which the federal criminal law undermines the 
policy judgments of the state in which the ultimate conduct 
.occurs. ~ Lopez, 514 U.S. at 581 (I<ennedy, J., 
concurring)(-Whi1e it is doubtful that any state, or indeed any 
~easonable person, would argue that it is wise policy to allow 
students to carry guns on school premises, considerable 
disagreement e~ists about how best to accomplish that goal.-). 
Even as to these statutes, our consistent policy has been to 
insist on there being some distinctive ,ederal interest in 
getting at the unlawful conduct: we have defended VAWA and other 
$imilar statutes on the basis of a national interest in the 
underlying problem, and, conversely, have opposed proposed 
statutes, such as the D'Amato amendment (that would have made it 
a federal offense to use a gun 'that had passed in interstate 
commerce in any crime of violence), that would have federalized 
~onduct that was criminal in all states but that we did not 
perceive a special federal need to address. It is difficult to 
identify a legitimate federal interest in ensuring that, 
notWithstanding state protections to the contrary, minors do not 
have abortions without parental consent. It is particularly 
difficult to frame such a federal interest given that the Court 
has determined that the Constitution requires state consent 
provisions to include judicial bypass mechanisms, and thus 
forbids making parental consent an absolute prerequisite to a 
minor's obtaining an abortion. 

Finally, in its operation, 5.1645 would blur the lines of 
accountability between the state and Federal governments -- one 
of the evils that federalism doctrine is designed to prevent. 
~ New York V. United States, 112 S.ct., at 2417-22. To what 
government is objection to criminal sanction for otherwise lawful 
conduct properly directed? The formulation of S.1645 suggests 
that the federal government is merely vindicating the policy of 
the state of origin (a government, moreover, in which a defendant 
in a 5.1645 action may be unrepresented). The state of origin in 
turn looks to have no responsibility for the criminal penalty for 
which its policy serves as a trigger; that penalty is a 
determination of the federal government. The potential result is 
an -inability to hold either branch of government answerable to 
the citizens· for a controversial and highly coercive policy. 
Lopez, 514 U.S. at 577 (Kennedy, J., concurring). 

practices of the States demonstrate that -the best solution is 
far from clear.- ~ LOpez, 514 U.S. at 581 (Kennedy, J., 
concurring) (citing San Antonio Independent School Dist. v. 
Rodriguez, 411 U.S. 1, 49-50 (1973). 
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B. Practical ~roblems with Enforcement 

Enforcement of S.1645 would present a variety of practical 
problems. Compared with violations of other federal criminal 
statutes, violations of S.1645 would be difficult to investigate 
and to prosecute, and would involve significant, and largely 
~nnecessary, outlays of federal resources. 

First, the principal targets of S.1645 are likely to be 
adult and teenage relatives and friends of young women seeking 
abortions. 5 Such defendants would be highly sympathetic, and 
thus relatively difficult to investi~ate and to convict._ Their 
prosecutIons would also raise legitimate questions of fair use of 
federal power and give rise to charges of federal overkill. 

A few likely scenarios of prosecutions under 5.1645 
illustrate the point. Thus, for example, under the proposed 
bill, a grandmother who is raising her granddaughter but is not 
the lega~ guardian could be prosecuted for accompanying her 
granddaughter to a nearby state for an abortion, even if she were 
unaware of parental consent reqUirements or if the minor's 
parents could not be located or were unfit. Similarly, the 
Sixteen-year old best friend of the minor could be criminally 
liable for accompanying her friend to the nearest clinic to 
provide support or for loaning her friend a car to go to the 
nearest clinic. 

In some circumstances, the law also could criminalize 
behavior on the part of the parents of a minor themselves. A 
mother could be prosecuted for taking her daughter to a 
neighboring state for an abortion where the home state requires 
consent by two parents and makes no exception for a parent who 
has not been involved in his daughter's life, cannot be located 
or is abusive. The parents of a minor in a state that requires 
written arental consent could be liable for taki 'r 
daug er to the closest abor Ion provider, which happens to be in 
a nelghboring state where conse~t need ot be in writing. ~ 

(

It is, moreover, possible for individuals to be subject to 
prosecution (and thus to investigation) on an accomplice theory 
for acts short of taking the minor to have an abortion, for 
example giving her money or helping to arrange the abortion. It 

5 Proponents of the bill frequently invoke scenarios in 
which prosecution looks quite reasonable and promising, for 
example where a young woman is coerced into traveling across 
state lines to have an abortion by an adu1t male who has 
impregnated the teenager, or by someone acting on his behalf. In 
actuality, data from the Department of Health and Human Services' 
National Center for Health Statistics indicate that most young 
teens who get pregnant have teenage partners. 
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is even conceivable that abortion providers could risk liability \' 
(or become targets of an investigation) if they know that the \ 
minor is from out-of-state •. It can certainly be expected that 
extreme anti-abortion advocates would pressure federal 
authorities to investigate and prosecute cases involving abortion 
providers. 

Second, investigations and prosecutions under S. 1645 would 
be likely to impose a greater than ordinary burden on federal 
authorities. Interjurisdictional crimes are inherently more 
difflcult to invest~9ate and generally have required the 
deployment of speclaIly constltuted task forces. 5.1645, 
however, would pose speclal problems because it would criminalize 
behavior that is lawful ln the State where it is undertaken; as a 
consequence, if would be difficult for local law enforcement to 
work in tandem wlth federal authorities because there is no local 
cr1me over which the would ve 'r'sdict' (Compare in this 
regar s a u es such as VAWA, in which the assault would be 
subject to investigation and prosecution by state authorities.) 
Federal investigators could still rely on complaints· from private 
citizens, but in the charged context of the abortion debate, this 
route carries its own drawbacks and practical problems. The bill 
could easily foment vigilantism and invasions of privacy. One 
can imagine, for example, the prospect that activists, asserting 
the sanction of the federal criminal law, will stand in front of 
clinics and write down out-of-state license plates, or follow and 
harass out-of-state cars. 

.. The intent requirement of S .1645 will present an additional 
investigative hurdle: federal investigators wlll need to 
establlsn, typically with little or no aSslstance from other 
witnesses or local law enforcement, that the target knew and 
intended that the minor would obtain an abortion. 

In addition, the key witness in these cases is likelS to be 
the teenager herself. Because she will have sought the a orfion 
and support from the alleged perpetrators, she is likely to be a 
hostile witness when she finds those loved ones who helped her 
subject to criminal investigation. Moreover, the trauma of being 
forced to participate in an investigation and trial will add to 
any trauma she already may have suffered. 

Third, the investigative and prosecutorial challenges, and 
the substantial outlay of federal resources, that 5.1645 would 
entail are unnecessary to counteract the main problems cited by 
the bill's proponents. The States have a number of effective 
legal tools -- including laws against battery, kidnapping, and 
false imprisonment, and custod laws -- t nd' he 
ab uc ion or mlS rea ment of minors int to in 
rna n case or a ederal criminal solution. Indeed, 
aacordlng to testimony presented to the Senate Judiciary 
Committee, in one of the cases frequently cited by proponents in 
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justification of S.164S, the state effectively used its custody 
laws to address the misconduct. In that case, the mother of a 
thirteen-year old girl alleged that her daughter had been raped 
by an l8-year old and taken by the boy's mother to another state 
for an abortion. The la-year old pleaded guilty to two counts of 
statutory rape, and his mother was convicted of violating 

,'. Pennsylvania's interference with custody of children statute. 6 

The existence of this and other state tools makes it more 
difficult to justify'the significant outlay of federal resources 
that S.1645 would require. 

6 The case against the mother was remanded for a new 
trial, however, due to an error in jury instruction. 
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As Democratic Members of the Hous'e Judiciary Committee we are writing to urge you to 
veto H.R. 3682, the so-called "Child Custody Protection Act," if it reaches your desk. 

This legislation will dramatically increase the dangers young women face in their 
decisions to tenninate unwanted pregnancies. Since H.R. 3682 contains no prohibition against 
young women traveling across state lines to avoid a consent requirement, it will merely lead to 
more women traveling alone to obtain abortions or seeking illegal "back alley" abortions locally. 
To the extent young women continue to seek the involvement of close family members when 
they cannot confide in their parents - for example where the parent has committed incest or there 
is a history of child abuse - the legislation would result in the criminalization of grandparents 
and other relatives. Indeed at our hearings we learned of several tragic circumstances where 
young women who would not confide in their parents or trust the confidentiality of the judicial 
bypass process died as a result of illegal abortions. The number of these incidents can only be 
expected to mUltiply under H.R. 3682. 

We can also infonn you that none of the principal objections set forth in letters from your 
Chief of Staff and the Justice Department have been addressed during the Committee markUp. 
Despite your Administration's objection to H.R. 3682's applying to close family members and 
persons providing counseling, referral or medical services, the legislation was not altered to 
respond to these concerns (other than to provide an exemption for parents). Indeed the 
Republican majority rejected several Democratic amendments to exempt relatives such as 
grandparents and siblings, and clinics from the scope of the bill. As a result, the bill continues to 
provide "an unintended basis for vexatious litigation against [these] individuals and 
organizations" as Mr. Bowles complained of in his letter. 

In addition, the Majority refused to make any changes to provide exemptions for travel 
from states that have not established a constitutionally sufficient judicial bypass mechanism or to 
make clear that the bill does not mandate minors complying with the consent requirements of 
two separate states. As a result, H.R. 3682 would appear to be unconstitutional by the very tenns 
laid out the by Justice Department and relevant Supreme Court precedent. Finally, we would 
note that the other serious problems laid out by the Justice Department. concerning the bill's 
overly broad strict liability requirements. federalism concerns. and enforcement difficulties, were 
are also not resolved in the Committee passed bill. 
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Letter to the President 
June 26, 1998 
Page - 2 

H.R. 3682 does nothing to prevent teen pregnancies, but it does make abortion far more 
dangerous. We appreciate the consistent and principled positions you have taken"in the past on 
matters involving a woman's right to choose, and we therefore strongly urge you to veto this bill 
should it reach your desk. 

cc: The Honorable Erskine Bowles 
Chief of Staff to the President 

The Honorable Larry Stein 

Sincerely, 

iff--"./ ~06" 
ward L. Berman 

WiH1am D. De1ahUI1t 

Assistant to the President for Legislative Affairs 
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Tracey E. Thornton 
06/23/98 05:56:39 PM 

Record Type: Record 

To: Ann F. Lewis/WHO/EOP, John Podesta/WHO/EOP, Sylvia M. Mathews/WHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: Child Custody Iffi:J 

okay gang, here's where i think we are at this point in Senate Judiciary: 
D's have a series of message amendments to be offered similar to what was done in the Hous~, all 
of which will fail. All the D's will vote for them. We will robabl lose a cou la D's on final 
passage. pecter will be absent and we won't get his proxy. The Committee may not get to this 
tomorrow or thursday though because of other business. 

Message Copied To: 

William P. Marshali/WHO/EOP 
lisa m. brown/ovp @ ovp 
Maria Echaveste/WHO/EOP 
Ruby Shamir/WHO/EOP 
Eleanor S. Parker/WHO/EOP 
Peter G. Jacoby/WHO/EOP 
Janelle E. Erickson/WHO/EOP 
Marjorie Tarmey/WHO/EOP 
Leslie Bernstein/WHO/EOP 
Elena Kagan/OPD/EOP 



Record Type: 

Robert J. Pellicci 
06/23/9803:03:00 PM 

Record 

To: Elena Kagan 

cc: 
Subject: House Committee Action on HR 3682 

Message Creation Date was at 23-JUN-1998 15:03:00 

FYI --

The House Committee on the Judiciary voted 17-10, along party lines, in favor 
of RR 3682, the child custody/abortion rights bill. A vote by the full House 
is expected after Congress returns from its Fourth of July recess. 



Ann F. Lewis 
06/23/98 02:55:08 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Child Custody 

Did I just read that House Judiciary specifically refused to exempt Grandma? I guess they don't 
want a bill. Peter, does that help with our legislative strategy? 

Message Sent To: 

Tracey E. Thornton/WHO/EOP 
William P. Marshall/WHO/EOP 
lisa m. brown/ovp @ ovp 
Maria Echaveste/WHO/EOP 
Ruby Shamir/WHO/EOP 
Eleanor S. Parker/WHO/EOP 
Peter G. Jacoby/WHO/EOP 
Janelle E. Erickson/WHO/EOP 
Marjorie Tarmey/WHO/EQP 
Leslie Bernstein/WHO/EOP 
Elena Kagan/OPD/EOP 
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Robert J. Pellicci 
06/23/98 01 :46:00 PM 

Record 

To: Elena Kagan 

cc: 
Subject: Senate Markup of S. 1645 

Message Creation Date was at 23-JUN-1998 13:46:00 

FYI --

On Thursday June 25th, the Senate Committee on the Judiciary is scheduled to 
markup S. 1645, the child custody/abortion bill. This bill is almost identical 
to HR 3682, which is currently being marked up in the House. Did a copy of the 
Chief-of-Staff's June 17th letter go to Senator Hatch? If not, are we planning 
to send the Senate Committee a letter prior to Thursday's markup? Thanks. 
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This memorandum provides the views of the Department of Justice concerning House 
bill H.R. 3682, the Child Custody Protection Act of 1998, as marked up by the 
Subcommittee on the Constitution of the Committee on the Judiciary on June 11, 1998_ 

If enacted, the bill would establish a new criminal law, 18 U.S.C. § 2401(a), 
prohibiting the knowing tIansportation of a minOT across a state line with the intent that such 
individual obtain an abortion, where the minor has not "met" the "requirements" of her home 
state's law requiring parental involvement in her abortion decision_ In addition, the bill 
would establish a civil liability proVision, 18 U.S.C. § 240I(c), authorizing "[a]ny parent 
who suffers legal harm from a violation of subsection (a)" to "obtain appropriate relief in a 
civil action_ ,11 

In our view, the bill's crimina] and civil liability provisions are overbroad. The scope '\['(0..', 

of the bill's coverage should be narrowed to ensure that family members. physicians. V't.h..... ~ 
counselors, and medical personnel are not exposed to liabilitY;§d the civi11iability 1"~ krr<l--
provision should be eliminated or narrowed significantly] . 

We also have serious constitutional concerns. The proposal would constitute a novel 
form of federal legislation in that it would restrict travel for lawful purposes in a context that 
implicates a constitutionally protected right. It therefore raises difficult constitutional issues 
for which there is little direct precedent. Nevertheless. under the legal framework that 
governs the constitutionality of parental notification! consent laws, see, e_ g " Hodgson v_ 
Minnesota, 497 U.S. 417 (1990); Planned Parenthood v. Casey, 505 U.S. 833, 899-900 
(1992) (opinion of O'Connor, Kennedy, and Souter, JJ.), proposed § 2401(a) would appear 
to be unconstitutional as applied to minors where the law of their state of residence does not 
itself establish a constitutionally suffiCient mechanism for satisfying that state's notice or 
consent requirements, or for bypassing those requirements, when an abortion is to be 
performed out of state_ The provision also would seem to operate unconstitutionally to the 
extent that it would -- in order for the criminal prohibition not to apply -- in effect require 
the minor to satisfy parallel parental consent or notification laws in both the state of 
residence and the state in which she seeks the abortion_ 

We have three additional concerns. First, because of the highly technical nature of 
the proposed statute, it should be amended to provide for criminal liability only of those 
persons who "willfully violate" the statute. lSecond. enactment of H.R. 3682 would be 
inconsistent with basic principles of federah~m that Presidential Orders in effect since 1987 

. commit the executive branch to uphOldIThird, we are concerned that violations of the 
criminal provision would be diffieult to investigate and prosecute, and would require a large 
outlay of federal law enforcement resources for what will likely be few successful 
prosecutions] . ' 

I We undc~tand that the full Committee is in the process of amending the bill, but we have nor attempted 
in this memorandum to address any such amendments. We would be pleased to provide additional analysis as 
the bill is amended. 
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I. OPERATION OF H.R. 3682 

H.R. 3682 would establish a new criminal prohibition to be codified as 18 U.S.C. 
§ 2401(a). Proposed § 240I(a) would read as follows: 

Except as provided in subsection (b), whoever knowingly transports an 
individual. who has not attained the age of 18 years across a State line, with 
the intent such individual obtain an abortion, if in fact the requirements of a 
law, requiring parental involvement in a minor's abQrtion decision, in the State 
where the individual resides, are not met before the individual obtains the 
abortion, shall be fined under this title or imprisoned not more than one year, 
OT both.2 

H.R. 3682 would not create a unifonn nationwide consent or notice regime, nor 
prohibit altogether the interstate transport of minors for the purpose of obtaining abortions 
without parental notice or consent (or "bypass" of such notification or consent). Compare 18 
U.S.C. § 2421 (1994) (uniformly prohibiting interstate transportation of persons with the 
intent that such persons engage in unlawful sexual activity). Instead, the restriction on 
interstate transport would be triggered only where the law in the state where the minor· 

:! The referenced exception in proposed § 2401(b) would provide that "[t]he prohibition of subsection (a) 
does not apply if the abortion was necessary to save the life of the minor because her life was endangered by a 
physical disorder, physical injury, or physical illness, including a life endangering physical condition caused by 
or arising from the pregnancy itself. " 

Subsection (d)(!) would define the operative phrase "a taw requiring parental involvement in a minor's 
abortion decision- as; 

a law--

(A) requiring, before an abortion is performed on a minor, either-

(i) die notification to, or consent of, a parent of that minor; or 

(ii) proceedings in a Stale court; and 

(B) that does not provide as an alternative to the requirements described in subparagraph (A) 
notification to or consent of any person or entity who is Dot described in thaI subparagraph. 

Subsection (d)(2) would define ·parent- as someone ·who is designated by the Jaw requiring parcnra] 
involvement in the minor's abortion decision as a person to whom notification, or from whom consent, is 
required," and who also is "(A) a parent or guardian; (B) a legal custodian; or (C) a person standing in loco 
parentis who has care and control of the minor. and with wbom the minor regularly resides. " 

Subsection (d){3) would deflDe a -minor- as "an individual who is not older than the maximum age 
requiring parental Qotification or consent, or proceedings in a State court, under the taw requiring parental 
involvement in a minor's abortion decision." 

- 2 -
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resides would impose sollle sort of parental notice or consent prerequisite before that minor 
could obtain an abortion in the state of her residence.:5 As we construe the provision, it 
appears that it would be a federal crime to transport a minor across state lines for an out-of
state abortion if the statutory prerequisites for a hypothetical abortion in the minor's home 
state had not previously been satisfied. Proposed § 240 1 (a) in this way would restrict the 
ability of minors to obtain out-of-state abortions, even where their home states would not 
seek to impose such restrictions on out-of-state abortions. 4 

Violation of § 2401 (a) would be punishable by fme and by up to one year in prison, 
making it a Class A misdemeanor. See 18 U.S.C. § 3559(a)(6) (1994). In addition. H.R. 
3682 would create a civil cause of action: proposed 18 U.S.C. § 240I(c) would provide that 
.. [a]ny parent or guardian who suffers legal hann from a violation of subsection (a) may 
obtain appropriate relief in a civil action. II 

n. CONCERNS REGARDING THE SCOPE OF CIVIL AND CRIMINAL LIABILITY 

We appreciate the concerns of H.R. 3682's sponsors about fostering parental and 
family involvement to ensure that a minor"s decision to obtain an abonion is knowing, 
intelligent, and deliberate, and about preventing overbearing adults from impropedy 
influencing minors to choose an abortion. However, we believe that proposed § 240l(a) 
would reach broadly and unreasonably beyond the circumstances that implicate these 
concerns. We would recommend narrowing the scope of proposed § 2401(a) at least to ~k... ~ 
exempt from liability members of the minor's family, physicians, counselors, and medical t> '..1 ~~ 
personnel. ~ addition, the problems with § 2401 (a)' s broad scope are compounded by theN ~ 
civil liability provision, § 2401(c), which we would recommend eliminating entirely or 
restricting substantially.J 

A. Members of the Minor's Family 
T a.lu.. tt-tT -

The defendant in many potential prosecutions under proposed § 2401(a), or in a civil - .t 
action under § 2401(c), could well be a member of the minor's own family. Under the ~~, 'It 
statute, for example, a gmndmother who is raising her granddaughter but is not her legal ~ Lc..~ 
guardian could be prosecuted for having accompanied her granddaughter to a nearby state for _---
an abortion. Similarly, the minor's aunt, uncle, or sibling could be criminally culpable or 
civilly liable for accompanying her to the nearest clinic. 

, In section m, below, We discuss the constihltional requirements for such a state notice or consent regime. 

4 There is a significant question whether and to what extent the Constitution would even pennit states to 
impose their abortion laws extraterritorially with respect to their citizens' out-of-state abortions. See Bigelow v. 
Virginia, 421 U.S. 809,822-24 (1975); Seth F. Kreimer, The Law of Choice: and Choice of Law; Abortion. 
lhe Right to Travel. and Extraterritorial RegUlation in American Federalism, 67 N. Y. U. L. Rev. 4S 1 (1992). 
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It would be impractical and inequitable to impose liability on members of a minor's . 
family. Imposing criminal and civil sanctions on family members for helping their relatives 
would not tend to promote healthy family communications. To the contrary, enforcement of 
the criminal provision is likely to require family members to testify against one another, 
while the civil provision raises the prospect of lawsuits by one family member against 
another. In either scenario, the federal law could undercut. rather than encourage, family 
cohesion. Moreover, family members are not likely to fit the paradigm scenario of adults 
acting with disregard for the minor's best interests. Family members also would generally 
be difficult to investigate and convict. In addition, the prospect of criminal or civil action 
against family members would discourage a minor from seeking the advice and counsel of 
those closest to her. We therefore would recommend that § 2401(a) incorporate an exception 
for family members who transport the minor. 

B. Physicians, CounselQrs and Medical Personnel 

Although § 2401(a) would expressly ~ingle out for liability tbe person who knowingly 
transports a minor, additional criminal law theories would operate to expand its reach beyond 
the transporter. In particular, the threat of accessory liability under the stabJte could be used 
against individual doctors, clergy, counselors, and others who advertise or otherwise provide 
information concerning the availability of abortion and other medical services, counsel and 
refer patients, or make other routine communications. The possibility of such applications of 
the statute would be likely to chill speecb and impair the ability of physicians, clergy, 
counselors, and their staffs to care for both minors and adults. In addition, the bill could 
encourage private citizens to invade the privacy of patients in order to generate complaints of 
criminal conduct. 

Physicians, counselors, medical personnel, and otbers who provide information or 
counseling to a minor are also likely targets of the extraordinarily open-ended civil Jiability 
provision, § 24Dl(c). The provision does not define the "legal harm" it seeks to redress, 
does not limit the class of persons or entities against whom a civil action may be brought or 
tie such an action to a finding of criminal liability, and does not indicate what relief might be 
·'appropriate." Moreover, unlike the criminal prohibition, the operation of this provision 
would not be constrained by prosecutorial discretion and policy. 

The civil liability provision also could serve as a ready tool to tax the fmancial 
resources of those who provide medical services. It is, for example, not difficult to imagine 
the use of H.R. 368~'s civil liability provision to orchestrate individual and class action 
lawsuits that involve harassing discovery requests and seek broad injunctive relief and 
sizeable monetary judgments. In addition, that civil action provision would impose an 
unnecessary burden on the federal courts, which are forums of limited resources. 

In sum, the civil liability provision is unnecessary, a potential drain of federal court 
resources, and susceptible to abuse. For these reasons, we fmt would urge that the 
provision be dropped from H.R. 3682. In the alternative, we would at a minimum urge that 
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it- be .reformulated to constrain its great potential for abuse, for example, by limiting it to 
claims against individuals convicted under the crimjna] provision or to claims against 
individuals who actually transport the minor. 

To address the risk of civil or criminal liability for physicians or others who provide 
information, counseling, and medical services to minors, we would propose adding a 
provision with language along the following lines: 

This section shall not give rise to liability of any person or entity based upon 
provision of information, advertising, counseling, provision of medical 
services, or referral for medical seIVices. 

m. CONSTITUTIONAL AND RELATED LEGAL CONCERNS 

A. Constitutional Principles Govemin~ Parental Notification and Consent Laws 

The Supreme Court has held that pregnant minors have a constitutional right to 
choose whether to terminate a pregnancy. Planned Parenthood Vo Danforth, 428 u.s. 52, 74 
(1976). The Court further has held, however, that a State may require parental notice or 
consent under certain circumstances as a prerequisite to a minor's abortion. See Hodgson, 
497 U.S. at 436-37 & n.22 (collecting cases). Nevertheless, although a state has "somewhat 
broader authority to regulate the activities of children than of adults, II Danforth, 428 U.S. at 
74, 

[t]he abortion decision differs in important ways from other decisions that may 
be made during minority. The need to preserve the constitutional right and the 
unique nature of the abortion decision, especially when made by a minor, 
require a State to act with particldar sensitivity when it legislates to foster 
parental involvement in this matter. 

Benotti v. Bai1rl. 443 U.S. 622, 642 (1979) (plurality opinion) ("Bellotti IT"). Accordingly, 
restrictions on the availability of such abonions -- such as parental notice or consent 
requirements -- are impermissible if they "doD not reasonably further any legitimate state 
interest." Hod~son, 497 U.S. at 450; see also Benotti v. Baird. 428 U.S. 132, 147 (1976) 
("Bellotti I"). 

In accord with these principles, states may require parental involvem,ent in a minor's 
decision whether to obtain an abortion, but only in a manner that serves to ensure that the 
minor's decision is, in fact, informed: to assure, that is, "that the minor's decision to 
tenninate her pregnancy is knowing, intelligent, and deliberate." Hodgson, 497 U.S. at 450; 
accord Casey, 505 U.s. at 877 ("[T]he means chosen by the State to further the interest in 
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potentialllfe must be calculated to inform the woman's free choice. not hinder it. ,,).5 The 
Court has reasoned that parental notice and consent requirements can be constitutionaJ 
because of the "quite reasonable assumption that minors will benefit from consultation with 
their parents." Case.y, 505 U.S. at 895. 

A State that requires parental notification or consent may do so in a constitutional 
manner if it provides a "bypass" mechanism that allows the minor to bypass the notice or 
consent requirement if she establishes either (i) that she is sufficiently mature and well
informed to make the abortion decision independently or (li) that an abortion without parental 
notice or consent would be in her best interests. The bypass procedure a]so must be 
expeditious and must ensure the minor's anonymity. Ii 

B. Constitutional Problems Raised by H.R. 3682 

For Some minors, out-of-state abortions might be Significantly safer or otherwise 
medically indicated. For others, the closest facilities will be out of state, Yet it appears that 
proposed § 2401(a) would require -- in order for the criminal prohibition not to app]y -- that 
a minor satisfy the requirements of her home state's parental involvement law, even when the 
requirements of that law would not apply to out-of-state abortions. As a result of this unique 
feature, proposed § 2401(a) would appear to be unconstitutional in two respects. 

First, proposed § 240l(a) would appear to be unconstitutional as applied to a Ininor I /)1 
seeking an out-of-state abortion, where the law of the state in which the minor resides lacks a ~. 
constitutionally sufficient mechanism for satisfying that state's notice or consent requirements 
when an abortion is to be perfonned out of state. In such cases, the provision would have 
the effect of deterring or preventing minors (particularly those who cannot drive) from 
obtaining out-of-state abortions even when, for example, a minor's parents in a "parental 

5 All citations to ~ herein are to the joint opinion of Justices O'CoMor, Kennedy, and Souter. 

6 The Court has held that such a bypass Dl¢Chanism is required with respect to parental consent stahltes. 
Sec Bellotti 0, 443 U.S. at 643-44 (plurality opinion); id. at 655-56 (Stevens, J., concurring in the judgment); 
Lambert v. Wicklund, 520 U.S. 292, 117 S. Ct. 1169, 1171-72 (1997) (per curiam); see also Ohio v. Akron 
Ctr. fOJ: Reproductive Health. 497 U.S. 502.511-13 (1990). The Court also has held that such a bypass 
mechanism is required with respect to a two-parent notification statute. ~ Hodgson, 497 U.S. at 450-55; llL. 
at 461 (O'Connor, I .• concurring in dte judgment); id. at 481 (Kennedy. J., concurring in the judgment in part 
and dissenting in part). The Supreme Court has not decided whether a bypass procedure is mandatory' if the 
statute requires notification of only one parent (rather than notification of both parents or parental consent). Sec 
Lambert. 117 S. Ct. at 1171; Akron Cu. for Reproductive Health, 497 U.S. at 510. However, the only 
appellate courts to have decided the issue have held that such bypass mechanisms are necessary in one-parent 
notification states. See Planned Parenthood. Sioux Falls Clinic v. Miller, 63 F.3d 1452, 1458-60 (8th cii-. 
1995), cert. denied, 517 U.S. 1174 (1996); Causeway Med. Suire v. leyoub, 109 F.3d 1096 (5th Cir.). cert. 
~, 118 S. Ct. 357 (1997). But cf. Planned Pamlthood V. Camblos, 116 F.3d 707, 715-16 (Luttig, Circuit 
Judge. granting motion for stay of district court judgment pending appeal) (questioning whether five Iustices on 
current Supreme Court would conclude that bypass procedures are constitutionally ne=ssa.ry in a one-parent 
notification setting), motion to vacate stay denied, 125 F.3d 884 (4th Cir. 1997). 
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consent" state would have provided consent, or the minor would have been able to obtain a 
judicial bypass, bad mechanisms for manifesting such consent or obtaining such a bypass for 
an out-of-state abortion been available. For example, the law of the minor's home state 
might not provide any means of obtaining a judicially authorized bypass in the case of an 
abortion to be peIfonned out of state: The law of the state of residence might authorize state 
judges to provide a bypass from the state notice or consent requirements that otherwise 
apply, but not authorize such judges to entertain a request for a bypass for an out-of-state 
abortion as to which state law requirements would be inapplicable. In such cases, state] 
judges might simply lack jurisdiction under state law to provide a legal bypass for an 
abortion to be performed out of state. 7 

Where the requirements of the state of residence could not be met for an out-of-state 
abortion, it would appear that proposed § 240 1 (a) -- unlike constitutionally permissible 
parental consent or notification laws - could not be justified as a legitimate means of 
supporting "the authority· of a parent who is presumed to act in the minor's best interest . 
and thereby assures that the minor's decision to tenninate her pregnancy is knowing, 
intelligent, and deliberate." Hodgson, 497 U.S. at 450. As in Hodgson, the restriction 
would not appear to "reasonably further any legitimate [government] interest." Id. 

In Hodcson, the Court held that a two-parent notification requirement without a 
bypass mechanism would fail to serve "any state interest with respect to functioning families" 
that would not have been seIVed by a requirement of one-parent notification with a bypass 
option. Id. at 450. The Court explained that the state's interest in ensuring that the minor's 
decision would be knowing,. intelligent, and deliberate "would be fully served by a 
requirement that the minor notify one parent who can then seek the counsel of bisot her 
mate or any other party, when such advice and support is deemed necessary to help the child 

7 In Montana, for example, the,legal prerequisite for initiation of a youth~urt bypass procedure is a 
"petition- by the minor "for a waiver of the notice requirement." Mont. Code Ann. § 50-2O-212(2)(a) (1997). 
The "notice requirement, - in tum, is imposed upon the ·pbysician" who is to perform the abortion (wbo may, 
however. rely upon notice given by the "referring physician"). !!L. § 50-20-204 (1997). And "physician, .. in 
tum, is defined to mean ·a person licensed to practice medicine under [Monrana law]." Id. § 50-20-203 (l997). 
Therefore, in the C8S¢ of an out-of-state abortion, there would appear to be no basis for a Montana stare jUdge 
to entertain a request for a "waiver" of the requirement. 

Proposed § 240 1 (a) also would give rise to constitutional concerns where the specified procedure for 
manifesting parental notice or consent. as opposed to the judicial bypass, would not be effective for out-of·state 
abortions. If, for example, the parental consent portion of the home state's law is directed at state-licensed 
physicians, it would appear to be satisfied only when the patient provides proof of consent to one of those 
physicians. See, e.g., S.C. Code Ann. §§ 44-41-10,44-41-31 (law. Co-op 1985 and Supp. 1997) (defining 
'physician" as "a person licensed to practice medicine in this State" and providing that the attending or referring 
"pbysician- may perform an abortion On an unemancipated minor only after -secur[ing) the informed written 
consent, signed and witnessed, - of a parent, legal guardian, grandparent. or a person who bas been standing in 
loco parentis for at least 60 days). It therefore would not be at all clear bow a minor seeking an out-of-state 
abortion could satisfy even tbe consent portion of such a homc-state law in a manner that would pennit a 
'-transporter" of that minor to avoid criminal liability under proposed § 2401(a). 
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make a difficult decision." kL Similarly, it would appear that proposed § 2401 (a) would be 
unconstitutional in states where there is no constitutionally adequate provision for securiDg 
consent or notice and b ss for out-of·state abortions. With respect to minors residing in 
suc states for whom an abortion out of state might be safer, Jess expensive, or otherwise 
more accessjt>le than an in-state abortion, proposed § 2401(a) would not nreasonab~ further 
any legitimate [government] interest," id. (emphasis added), at least insofar as the absence of 
available notice (or consent) and bypass mechanisms for out-of-state aboItions under either 
federal or state law would preclude such minors from obtaining adult assistance in traveling 
interstate for abortions. In circumstances where no mechanism existed that would enable a 
minor seeking an out-of-state abortion to demonstrate that she had complied with the parental 
involvement requirements. of her home state, proposed § 2401(a) could inhibit interstate 
travel for abortions even though such uavel would have resulted from a knowing, intelligent, 
and deliberate choice of the minor. 

Second, the provision would appear to operate unconstitutionally in many of the cases 
where both the minor's state or residence and the state in which the minor seeks to have the 
abortion perfonned have parental consent or notification laws. By the law of the state in 
which the abortion will be performed, the minor already will be required to satisfy certain 
parental involvement prerequisites. If proposed § 2401(a) were construed to require 
satisfaction of the parental involvement requirements of the minor's state or residence as 
well, then in many cases the federal statute would, in effect, require a minor who would 
need or want assistance in crossing state lines to satisfy parallei parental consent or 
notification laws in both the state cif residence and the state in which she seeks the abortion. 
Such duplication would seem to serve little or no legitimate governmental interest, just as the 
requirement of the second parent's notification without an opportunity for bypass failed to do 
so in Hod&son. 8 

The constitutional infinnities identified above could appropriately be alleviated (1) by 
creating an exemption for travel from states that have not established a constitutionally 
sufficient consent/notice and bypass mechanism for out-of·state abortions, and (2) by making I O-M'f k;\,.\.l.' 
clear that the prohibition effected by § 2401 (a) would not apply in cases where the state in !A t»J . 
which the abortion is perfonned requires parental notiCe or consent. alrAAT I ~ 

. ~~ 

~\'L-r 
~LL: 

e,\. ) 
8 In light of both of the types of constitutional infirmities discussed above, the starure might be facially 

invalid (i.e .• inoperative nationwide) if, in "a large fmetion of the cases in which [proposed § 240 1 (a)] is 
relevant,· CM,e~. 505 U.S. at 895, the criminal prohibition effccrively would preclude minors from obtaining 
adult assistance in traveling interstate fOT abortioQs. Cf. id. (holding provision to be "invalid" as an ~undue 
burden" because "in a large fraction of the eases in which [the provision] is relevant, it will operate as a 
subsrantiaJ obstacle to a woman's choice to undergo an abortion"); see also Fargo Women's Health Org. v. 
Schafer, 501 U.S. 1013. 1014 (1993) (O'Connor, J., concurring in denial of stay); Janklow v. Planned 
Parenthood. Sioux Falls Clinic, 517 U.S. 1174. 1175-76 (1996) (opinion of Stevens, J ... respecting th~ denial of 
ccTt.). The Casey standard fOT facial invalidity Was developed in the cOl)text of state-law abortion restrictions. 
It is uncertain how that standard would be applied or modified in light of a facial ehallenge to a congressional 
enactment such as H-R. 3682. 

'2 -,{>waA-7 
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C. Mens Rea Problem 

Proposed § 2401(a) would penalize "whoever knowingly transports an individual who 
has not attained the age of 18 years across a State line, with the intent such individual obtain 
an abortion, if in fact the requirements of a law, requiring parental involvement in a minor's 
abonion deciSion, in the State where the individual resides, are not met before the individual 
obtains the abortion." This provision should be revised to require that an individual must 
have "willfully violated" the federal statute to be subject to liability. [As the Supreme Court 
has recently observed, certain federal criminal statutes require such willfulness and thereby 
"'carv[e] out an exception to the traditional rule' that ignorance of the law is no excuse and 
require that the defendant have knowledge of the Jaw. II Congress has adopted a standard of 
willfulness as requiring knowledge of the law for "highly technical statutes that presented the 
danger of ensnaring individuals engaged in apparently innocent conduct." Bryan v. United 
States, No. 96-8422, slip OPT at 10. (U.S. June 15, 1998) (discussing caselaw); see. e.g., 
~Iaf v. United States, 510 U.S. 135 (1994) (applying willfulness requirement in statute 
prohibiting currency transactions in violation of federal reporting requirements)·; Cheek v. 
United States, 498 U.S. 192, 193-94 (1991) (applying willfulness requirement in federal 
felony and misdemeanor tax statutes); cf. B~an, (construing federal criminal willfulness 
requirement respecting sales of fuea.nns without a license). The Child Custody Protection 
Act would be such a statute, and adoption of the "willfulness" standard is critical if the Act 
is to reach only persons who should be subject to crimina] sanction.9 . 

Criminalliabijity turns in large part on whether the state of residence's statutory 
requirements concerning parental consent, notification and judicial bypass when a minor 
seeks an abortion have been satisfied. The federal provision would give these state statutes 
an extraterritorial effect that even an individual aware of all requirements of his own state's 
abortion laws would not be able to discern from those laws. In addition, it might well 
require considerable legal sophistication to determi.ne the meaning of the home state's statutes 
in this new federal context. Finally, as previously no~, it is novel to tie federal criminal 
liability to conduct that, although lawful in the state in which it occurs, is unlawful in 

" another state. V~ 
These concerns are compounded by the fact that many of the people a minor will \~ J . 

likely tum to for help -- people such as her grandmother, her aunt, her cleric. her teenaged ~J\...r' 
best friend -- will often be people with little or no experience with abortion or knowledge o(~ ~ 

. \p- J" 
/ 

9 As the Court Doted in Bryan, "[t]he word 'willfully' is sometimes said to be 'a word of many mcamngs' 
whose construction is often dependent on the context in which it appears.. Bryan, slip OPT at 6 (quoting Spies 
v, United States, 317 U.S. 492,497 (1943». In Bryan, the Court defined willfulness differently than in Cheek 
in~. where willfulness was held to require knowledge of the law, and held that ·willfulnessn meant that 
"the Government must prove that the defendant acted with knowledge that his conduct was unlawful.· Id .• slip 
op. at 6-7, but not that the defendant acted with knowledge that his conduct violated the particular federal law al 
issue. While given the technical narure of the Child Custody Protection Act and the nature of the behavior 
criminalized. the more rigorous definition of "willfulness" used in Cbcdc and Ratzlaf is appropriate, even the 
less rigorous definition of "willfulncss" would redress the problems identified. in the text. 
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the relevant law, let alone its finer points. Seeking to aid her, they might well engage in . 
lIapparently innocent conduct" -- driving a minor who is a granddaughter, a niece, a 
parishioner, or a friend across state lines to a place where she can legally have an abortion. 
Completely unwittingly, they will violate a federal criminal law and expose themse1ves to 
criminal and civil sanction. . 

To avoid such a result, the proposed statute should be revised to require a "willful" 
violation to create liability. Thus revised, those who are acting to help the minor and are 
unaware of the statutory regime will not be subject to prosecution. 

IV. FEDERALISM CONCERNS 

"Our constitutional system encourages a healthy diversity in the public policies 
adopted by the people of the several States according to their own conditions, needs, and 
desires .... The search for enlightened public policy is often furthered when individual 
States and local governments are free to experiment with a variety of approaches to public 
issues." Exec. Order No. 13083, 63 Fed. Reg. 27,651 (1998). This fundamental federalism 
principle -- which Presidential Orders in effect since 1987 commit the executive branch to 
uphoJd'o -- reflects the celebrated notion of the states as laboratories, free to devise and 
implement their own individual approaches to common pOlicy problems. See New State Ice 
Co. v. Liebmann, 285 u.S. 262, 311 (1932) (Brandeis, J., dissenting). 

As written, H.R. 3682 appears to be inconsistent with this fundamental principle. 
The Supreme Court has held that a state may require parental notice or consent under certain 
circumstances as a prerequisite to a minor's abortion. States have responded with a myriad 
of policy approaches. A number of states have enacted laws requiring or encouraging 
parenral involvement in a minor's decision to terminate a pregnancy, and these laws have 
taken a variety of forms. Many other states have ejected not to require parental involvement. 
In addition, some states allow physicians or other health care professionals to waive notice or 
consent in cenain circumstances, and others aUow notice to or consent by adult siblings, 
grandparents or stepparents. There are further differences with respect to factors such as the 
form of consent or notice required. The thrust of proposed § 2401(a) would be to use the 
coercive power of the federal criminal law to trump the policy determinations of those states 
that have opted not to implement a notice or consent requirement for abortions peIfonned in 
that state. Under H.R. 3682, the policy of a state that has determined that minors within its 
borders may obtain an abortion without parental consent or notice would effectively be 
overridden by a federal ~w that elevates to federal policy the determination of a sister state. 

H.R. 3682 thus would directly undermine the ability of a state to vindicate its own 
policy detenninations within its own borders. In this respect, H.R. 3682 is unlike federal 
statutes that supplement already existing state criminal prohibitions in areas of particular 

10 Sec: also Exec. Order No. 12612,52 Fed. Reg. 41.685 (1987 order promulgated by President Reagan 
and employing language nearly identical to that quoted in text), revoked by Exec. Order 13083. 
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fedemI interest by making it a crime to engage in interstate transport or commerce for the 
purpose of acting unlawfully in a neighboring state. In such circumstances, the federal 
criminal law does not undermine the policy judgments of the state in which the ultimate 
conduct occurs. The civil liability provision of H.R. 3682 raises similar federalism 
concerns, because it would create an additional means of enforcing parental involvement laws 
in states that have chosen not to adopt such measures. 

Moreover, by extending the reach of one state's policy choice into neighboring states, 
H.R. 3682 may have an impact well beyond what that state originally intended in enacting its 
parental consent or notice law. It may well be that when a state decides that no abortions 
should occur in its boundaries without parental notification or consent, it nonetheless defers 
to the sovereignty of sister states as to conduct occurring in those neighboring states, and 
recognizes that citizens of the various states -- including its own citizens -- should be entitled 
to take advantage of the diversity of norms of conduct throughout the nation. The home 
state, in other words, may have no desire for its internal policy choice to sexve as the trigger 
for a federal criminal penalty against out-of-state conduct. H so, then under H.R. 3682, that 
state's decision as to conduct within its territorial borders would, in effect, be given 
extIaterritorial reach that the state itself did not intend it to have. 

There is, moreover, a significant difference from the standpoint of federalism between 
H.R. 3682 and familiar statutes, such as the Violence Against Women Act (VAWA) and the 
Gun Free School Zones Act, that make it a crime to cross state lines or otherwise engage in 
interstate commerce and then undertake certain conduct in a neighboring state: proposed 
§ 2401(a) would crimina1ize travel for the purpose of engaging in conduct that is lawful in 
the state in which it occurs. Thus, VA W A. for example, criminalizes acts of violence that 
are proscribed in all 50 states. Here the federal government would not be supplementing 
existing state criminal prohibitions in an area of particular federal interest. Rather, it would 
be imposing a criminal prohibition that would in many,. and perhaps most, cases cut against 
the grain of the policy determination of the state in which the conduct occurs. 11 

II This feature ofH.R. 3682 would appear to be virtually unprecedented. The only possible exception 
would be the Mann Act, which. as presently codified, prohibits the interstate transportation of an individual 
'with intent that such individual engage in prostitution, or in any sexual activity for which any person can be 
charged with a criminal offense.· 18 U.S.C. § 2421 (1994). We are aware of one Mann Act case in which a 
. defendant was convicted for transporting a woman to N~vada, where prostitution was legal. Sec United States 
v. Pelton, 578 F.2d 701 (8th Cir.), celt. denied, 439 U.S. 964 (1978). Even allowing for rhe possibility of a 
rare prosecution under the Mann Act involving prostitution that is lawful in the state where it occurs, application 
of proposed § 2401(a) to cases involving otherwise lawful conduct would, for two reasons, be considerably 
more problematic as a matter of polley. First, whereas Mann Act cases almost always will involve travel for 
unlawful prostitution or for "any [other] sexual activity for which any person can be charged with a cmnmal 
offense,· proposed § 240 1 (a) would criminalize travel for the purpose of facilitating conduct that almost 
invariably will be lawful in the state wbere it occurs. Second, whereas there is nearly universal condemnation 
of prostirutioQ, there is no similar consensus here: the considerable diversity of practices among the various 
sta~ amply demonstrates that whether the government should require parental notice or consent prior to a 
minor's abortion is a difficult policy question on Which reasonable persons can and do differ. 
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Finally, in its operation, H.R. 3682 would blur tbe lines of accountability between the 
state and federal governments -- one of the evils that federalism principles are designed to 
prevent. H.R. 3682 suggests a federal interest in reinforcing the policy of the state of origin. 
The state of origin, however, bas not enacted, and is not politically accountable for, the 
criminal penalty for which its policy serves as a trigger. The potential consequence is that 
neither government stands clearly accountable for a controversial policy detennination. ~L\f" \ \ ~ 

t. vtJ\ Vt 1,(AQML-L 

v. PRACTICAL ENFORCEMENT PROBLEMS OJ ~Il ~j: 

Enforcement of proposed § 2401(a) would present a myriad of serious enforcement 
problems. Compared with violations of other federal criminal statutes, violations of 
proposed § 2401(a) would be notably difficult to investigate and to prosecute, and would 
involve significant, and largely unnecessary, outlays of federal resources. 

First, for reasons discussed in section m-c,~, we strongly recommend that 
proposed § 2401(a) be amended to expressly require proof that a defendant "willfully 
violated" the federal statute. In addition, it is not clear what constitutes "transport" under 
the statute. Often a transport requirement can be satisfied by a showing that the defendant 
caused the act to happen -- for example, by providing bus fare -- as opposed to actually 
having accompanied the minor. 

Second, investigations and prosecutions under proposed § 2401{a) will impose a 
particular burden on federal authorities. InteIjurisdictional crimes are inherently more 
difficult to investigate and generally require the deployment of specially constituted task 
forces. H.R. 3682 would pose special problems because it would crimjnaIize travel for the 
pwpose of facilitating behavior that is lawful in the state where it is undertaken. As a 
consequence, it would be difficult for local law enforcement to work in tandem with federal 
authorities because there is no local crime over which they would have jurisdiction. 

The detection and investigation of violations of H.R. 3682 would fall entirely to the 
FBI - in stark contrast to the investigation of analogous federal crimes, in which local law 
enforcement begins investigating a crime and calls in the FBI if it looks as if there is a 
federal element. Here, the ultimate conduct will not be a crime in the state in which it 
occurs, and will not have occurred in the home state with the parental consent or notice laws. 
(By contrast, under a statute such as the Violence Against Women Act, an assault would be 
subject to investigation and prosecution by state authorities.) This will place a great burden 
on the FBI. Reliance on complaints from private citizens poses its own prospect of taxing 
law enforcement resources: Given the bill's subject matter, there is the distinct possibility 
that the FBI would be required to evaluate unusually higb numbers of complaints. 

Third, the principal targets of proposed § 2401(a) are likely to be adult and teenage 
relatives and friends of young women seeking abortions. Such defendants would be highly 
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sympathetic, and thus relatively difficult to investigate and to convict. Their prosecutions 
would also raise legitimate questions of fair use of federal power and give rise to charges of 
federal overreaching. Relatedly, a relatively high percentage of the putative defend3.nts 
under this statute may be minors, which raises special concerns in the federal system. 

Fourth, the proof of the critical elements in these cases generally will have to come 
through either the defendant or the minor, both of whom would be extraordinanly 
problematic witnesses. To prove that the defendant had the requisite intent, the government 
in the run of cases would have to rely on either the minor or the defendant (who would of 
course have a constitutional right not to testify). Given tbat the minor will, in many if not 
most cases, have relied on the aid of the defendant, who may be her boyfriend, aunt, 
grandmother, sister, best friend, etc., she is likely to be a hostile and uncooperative witness. 
(Moreover, the trauma of being forced to participate in an investigation and trial will add to 
any trauma she already may have suffered.) This is in contrast to most other crimes, in 
which there is a victim who can provide testimony for the prosecution. 

Fifth, state privacy laws concerning medical records and the existence of certain state 
privileges will slow the investigation of these crimes. Enforcing subpoenas against the 
backdrop of such state laws can take tremendous time and effort and provoke tension 
between the state and federal systems. It also would run the risk, as would many of the 
investigative and prosecutorial steps that statute would require, of making the federal 
government appear overzealous and beavyhanded. 12 

Sixth, the investigative and prosectitorial challenges, and the substantial outlay of 
federal resources, that § 2401 (a) would entail are unnecessary to address important policy 
concerns animating the bill. The states have a number of effective legal tools -- including 
laws against battery, kidnapping. and false imprisonment, and custody laws -- to prevent and 
punish the abduction or mistreatment of minors. 13 The existence of such state tools makes 
it more difficult to justify the significant outlay of federal resources that H.R. 3682 would 
require. Moreover, relying on state-law tools would ensure that federal law would not 
inadvertently encourage young women to seek unsafe means -- for example, hitchhiking or 
traveling alone -- of availing themselves of lawful out-of-state procedures. Such results are 
particularly likely in this context because the federal law would not make the minors' 

12 A similar problem arises in the context of a civil action under the statute. Such an action would likely 
involVe discovery requests for medical information. Those requests would be likely to conflict with state 
privacy and privilege laws concerning doctor-patient or counselor-client communications and medical records. 
The consequence will be either an unwelcome struggle between state and federal interests or an effective 
preemption of state privacy law (with the strain on federalism interests that entails). 

II Thus. for example. in die much-cited case in which the mother of a 13-year-old girl alleged that her 
daughter had been raped by an 18-yea.r-old and taken by the boy's mother to another state for an abortion, the 
18-year-<>ld pleaded guilty CO two counts of statutory rape, and his mother was convicted of violating 
Pennsylvania's interference-with-tbe-custody-of-<:bildren statute. The case against the mother was remanded for 
a ncw trial. however. due to an error injury instruction. 

- 13 -
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conduct unlawful and would only limit the persons who may assist them in engaging in travel 
for the purpose of obtaining lawful medical procedures. 

- 14 -
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Charles F. Ruff/WHO/EOP 
Subject: Child Cust re-draft. Please rview by 11 :00 AM Friday 

The attached draft incorporates changes suggested by DOJ and HHS after the original was 
circulated by OMB. The re-draft does not satisfy all DOJ and HHS concerns but it does 
accomodate some. (DOJ, in particular, would like to add at the end of the fourth paragraph the 
line: "The Department also has some practical enforcement concerns that it would be pleased to 
detail for the members and staff." HHS would like to eliminate the suggestion that we would want 
to work to fix the legislation.) 

Please send comments ASAP but no later than 11 :00 Am on Friday. Thanks. 

~ 
CCPALET2.W 
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Sylvia M. Mathews/WHO/EOP 
John Podesta/WHO/EOP 
Ann F. Lewis/WHO/EOP 
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Nelson Reyneri/WHO/EOP 
June G. Turner/WHO/EOP 
Jill M. Blickstein/OMB/EOP 
Charles Konigsberg/OMB/EOP 



Dear 

The Administration appreciates the concerns of the sponsors of S. 1645 
about fostering parental and family involvement in a minor's decision to obtain an 
abortion and their concerns about overbearing and sometimes predatory adults who 
improperly influence minors' abortion decisions. The Administration believes, 
however, that changes must be made to ensure that S. 1645 is appropriately 
tailored to achieve these important goals. The Administration would support 
properly crafted legislation that would make it illegal to transport minors across 
state lines for the purposes of avoiding parental involvement requirements, but 
strongly opposes S.1645 unless these changes are made. 

First, S. 1645 must be amended to exclude close family members from 
criminal and civil liability. Under the legislation, grandmothers, aunts, and adult 
siblings could face criminal 'prosecution for coming to the aid of, a relative in 
distress. Even a mother or father could be exposed to criminal penalty if she or he 
resides in a state that has a two parent notice or consent law. Imposing criminal 
and civil sanctions on family members for helping their relatives, however, would 
not further the interests of healthy family communications. Subjecting family 
members to criminal or civil sanction, moreover, would also further isolate the 
minor by discouraging her from seeking advice and counsel from those closest to 
her. Finally, creating a civil action that permits family members to sue each other 
when a minor within that family has an abortion would not serve the goal of 
fostering strong families. 

Second, S. 1645 must be amended to ensure that persons who only provide 
information, counseling, referral, or medical services to the minor cannot be subject 
to liability. The bill as written, for example, could potentially subject a telephone 
receptionist, physician, or counselor to civil or criminal liability merely for informing 
an unnamed caller or patient about the availability of abortion services. Exposing 
such persons to criminal or civil liability, however, would not further the interests in 
promoting family communication, would not deter those who would inappropriately 
transport minors across state lines to obtain abortions, and might provide an 
unintended basis for vexatious litigation against individuals and organizations. 

Finally, S. 1645 must be amended to address constitutional concerns that 
the Department of Justice has identified in particular provisions of the legislation. 
The Department will forward their concerns subsequently and would be pleased to 
work with the sponsors in crafting legislation that remedies those defects and the 
other matters noted above. 

The Administration is concerned that S. 1645, as written, raises novel and 
important federalism issues including the rights of states to regulate matters within 
their own boundaries. The Administration believes, however, that legislation that 



addresses the concerns noted above, and that is carefully targeted towards 
punishing non-relatives who transport minors across state lines for the purposes of 
avoiding parental involvement requirements, would minimize the federalism 
concerns. 

SI 
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TH.&: WHITE HOUSE 

WASH INGTON 

June 10. 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: Charles F. C. Ruff. Counsel to the President 
William Marshall, Associate Counsel to the President 

SUBJECT: The Child Custody Protection Act 

I. THE CHILD CUSTODY PROTECTION ACT 

Congress is currently considering S. 1645, the Child Custody Protection Act -- a bill 
which would impose civil and criminal liability on any person who knowingly transports a minor 

. across a state line to obtain an abortion in cases in which the minor has not satisfied her home 
state's laws regarding "parental involvement" (i.e. laws requiring parental consent or parental 
notification). ' 

The bill constitutes a novel form of federal legislation in that it prohibits persons from 
traveling across state lines to engage in conduct that is legal in the second state. I It also 
uniquely conditions liability upon the law of the state where the persoI,1 comes from rather than 
the law of the state in which the conduct occurs. 

As described by its sponsors, the bill is designed to protect the rights of parents to 
participate in their minor child's abortion decision against those who would encourage her to 
have a "secret" abortion -- a category which, according to the sponsors, includes out-of-state 

I The only possible exception to this is the Mann Act which may arguably be read as 
prohibiting transporting women across state lines for prostitution to a state where prostitution is 
legal. 
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abortion clinics who advertise the availability of abortions \vithout parental involvement2 and 
adult males who impregnate minors and then attempt to erase the consequences of their actions 
by transporting the minors out of state for the abortion procedures. 

Politically. ho\vever. the bill is more easily characterized as an attempt to provoke 
controversy on a sensitive and divisive issue than as an effort to address a legitimate area of 
federal intere~t. Substantively. the bill raises troublesome policy. constitutional. and practical 
law enforcement concerns and is counterproductive to its asserted goals. 

II. BACKGROUND -- PARENTAL INVOLVEMENT REQUIREMENTS 

Currently twenty-t\VO states require parental consent for a minor to terminate her 
pregnancy while seventeen states have opted for the lesser requirement of parental notification. 
Six of these states require notice to or consent from both parents. while four states would allow 
the notification or consent requirements to be satisfied by persons other than the minor's parents 
(such as a grandparent or an adult sibling.) Eleven states have no parental involvement 
requirements. 

The constitutionality of parental involvement requirements has generally been upheld by 
the Supreme Court. Although holding that pregnant minors have a constitutional right to choose 
whether to terminate a pregnancy. the Court has determined that a state may require parental 
notice or consent in the interest of ensuring that the minor's decision to terminate her pregnancy 
is "knowing, intelligent, and deliberate." The parental involvement requirements, however. may 
not impose an "undue burden" upon a minor who is capable of giving an informed consent to the 
abortion procedure. States must also provide a judicial "bypass" mechanism which allows the 
minor to avoid the parental involvement requirements if she establishes either 1) that she is 
sufficiently mature and well-informed to make the abortion decision independently or 2) that an 
abortion without parental involvement would be in her best interests. 3 

III. ANALYSIS 

2 The law does not explicitly prohibit advertising. The sponsors might, however. envision 
extending liability to advertisers through some application of accomplice liability. See Part III, 
below. 

3 The Supreme Court has ruled that bypass procedures are constitutionally mandated in 
states that require the consent or notification of both parents; but the Court has not had occasion 
to rute on whether bypass procedures are required in a one parent state. 

2 
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S. 1645 represents a dramatic incursion into the traditional understanding of federalism. 
Federalism presumes that a citizen is free to take advantage of favorable laws in other states and 
that states have the right to regulate matters within their own boundaries (unless the matter is . 
directly regulated by the federal goyernment.) S. 1645. however. is unique in that it attempts. by 
force of federal law. to enforce one state' s la\vs in the territory of another. As such. it sets a 
dangerous precedent for federal interference with such matters as gaming. alcohol. tobacco. guns 
and other items whose regulation \·aries signiticantly from state to state. 

Despite the seriousness of the federalism concerns. howeyer. S. 16-l5 is not cle:.lrlv 
unconstitutional on those grounds. Because the approach taken by the sponsors is so no\·el. there 
is virtually no Supreme Court precedent. on either side, from which to take direction. 
Accordingly. while constitutional arguments against the legislation can be made based upon 
general federalism principles (or upon right to travel or privilege and immunities grounds). a 
definitive constitutional assessment cannot be offered with any degree of certainty. The 
federalism objection, therefore. is best characterized as a policy, and not as a constitutional. 
concern. 

There is also no constitutional abortion rights argument that would support invalidating 
the bill as whole. DOl has indicated that the bill would be unconstitutional as applied in certain 
circumstances (for example when the law would require the minor to satisfy the parental 
involvement laws of two separate states) but the constitutional concerns noted by DOl, although 
serious, can be remedied by re-drafting the legislation. 

The strongest objections to the legislation are based on policy, rather than on 
constitutional, grounds. The bill's first and most glaring weakness is that it subjects family 
members to criminal and civil liability. Under the terms of the legislation, grandmothers. aunts. 
and adult siblings may be prosecuted for coming to the aid of a minor relative in distress. Even a 
mother or father may be criminally sanctioned if she or he resides in a state that requires the 
involvement of both parents. Obviously, subjecting family members to criminal and civil 
sanctions for helping their relatives does not further the interest of healthy family 
communication. Exposing family members to the possibility of criminal or civil sanction is also 
counterproductive in that it would further isolate the minor by discouraging her from seeking 
advice and counsel from those closest to her. Finally, creating a civil action which allows family 
members to sue each other when a minor within that family has an abortion does not serve the 
goal of fostering strong families. 

Second, the bill could inappropriately impose liability on persons who merely provide 
information, advertising, counseling, referrals, or medical services to the minor. Through rules of 
accomplice liability, the bill could subject a telephone receptionist to criminal liability, for 
example, merely for informing an unnamed caller about the availability of abortion services. 
The bill's creation of a private cause of action is, from this perspective, even more problematic. 
A civil action would be a ready tool for those who wish to harass, intimidate, or bankrupt service 
providers. 

3 
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Third. the bill imposes criminal liability on persons who may not realize they are 
violating the law (as when the minor falsely informs the transporter that she has parental 
consent.) This is because the bill predicates liability on the intent to help the minor obtain an 
abortion rather than on the intent to help the minor avoid the application of a state's parent::tl 
notification requirements. 

Finally. the bill raises numerous practicalla\v enforcement concerns. These indude the 
use of scarce FBI resources to prosecllte violations. the need for federal law enforcement 
authorities to interrogate family members and close teenage friends in order to pursue viol::ttions. 
and the fact that the defendants in some cases are likely to be minors. 

IV. RECOMMENDATION 

There would be little advantage in opposing this bill in its entirety. The sponsors' 
example of the adult male impregnating the female minor and taking her across state lines for an 
abortion without parental involvement is likely to be politically compelling and, as noted above. 
there is no definitive case'to be made that imposing federal civil and criminal sanctions for this 
activity is unconstitutional. At the same time, the bill, as written. significantly overreaches and 
at1'irmatively harms important policy and constitutional interests. 

At this point, it is unclear whether the sponsors are interested in tlxing the legislation to 
meet legitimate objections or whether they are merely interested in provoking confrontation. In 
either case, we believe that our best action is to announce that the Administration would support 
narrowly tailored legislation but, for policy and constitutional reasons, is opposed to the bill as 
currently drafted. The first step in this process would be to submit a letter from the EOP 
highlighting two specific issues -- the need to exempt family members and the need to exclude 
from potential liability those persons whose only connection to the abortion is the provision of 
information, advertising, or a medical, referral, or counseling service. This letter would also 
indicate that a letter containing constitutional issues would be subsequently forwarded by DO] 
and that you have instructed the Department to work with the sponsors in crafting final 
legislation that meets Administration concerns. 

This strategy is not without its difficulties. First, anything short of complete opposition 
to the bill is likely to raise objections from our allies. Second, the bill's sponsors might accept 
our objections and submit a bill that you would be obligated to sign. Third, and most 
troublesome, the sponsors might accept some of our objections and refuse others. This would 
place you in the position of either signing a bill with seriously objectionable provisions or 
continuing to oppose a bill that has had some of its more egregious provisions excised, an action 
that would both potentially weaken the possibility of sustaining a veto and engender the criticism 
that you are being overly rigid. We believe, however, that unless you would be willing to take the 
position that you oppose legislation that would make it illegal for adult males to transport minors 
they impregnate across state lines for abortions without parental consent, the best available 
course is that outlined in this memorandum. 

4 
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June G. Turner 

OS/28/98 11 :57:34 AM 

Record Type: Record 

To: 
cc: 
bcc: 

Nelson Reyneri/WHO/EOP 
See the distribution list at the bottom of this message 

Subject: Re: Action Items from today's Child Custody Protection Act ~ 

Sylvia cannot do at 1 Dam on June 4. If June 5 is ok with everyone I will reserve a room at 1 Dam. 
Nelson Reyneri 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: June G. Turner/WHO/EOP, Sylvia M. Mathews/WHO/EOP 
Subject: Action Items from today's Child Custody Protection Act 

From today' s meeting (please contact me if I missed anything) 

1. Secure more intelligence (Leg Affairs) 
A. Senate member count 
B. Republican member who would speak out on our side, e.g. Snowe? 

2. Check with DOJ regarding technicalities (Bill Marshall) 

3. Identify our real life example (Robin Leeds) 
B. Sylvia Mathews to contact her sister for ideas . 

4. What do we need for outreach? (Janelle Erickson, Robin Leeds, Ann Lewis) 
A. Among constituency groups 
B. Among members 

5. Reconvene same time next week (Nelson Reyneri, June Turner) 
A. June 4 @ lOAM, Roosevelt Room 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: "Child Custody Protection Act" 

Statistics on Relevant Issues 

---------------------- Forwarded by Robin Leeds/WHO/EOP on 05/28/98 05 :07 PM ---------------------------

Record Type: Record 

To: Nelson Reyneri/WHO/EOP 

cc: Audrey T. Haynes/wHO/EOP 
Subject: "Child Custody Protection Act" 

Statistics on Relevant Issues 

1. Numbers of minors getting abortions - In 1996, the Alan Guttmacher Institute (AGI) 
estimated that 1..:..4 million abortions took place. 22% of these abortions were performed on 
teenage girls, while 33% were performed on women aged 20-24. In general, 55% of the 1.4 
million abortions performed were on women under the age 25 . 

According to a 1994 AGI study, 110,890 young women between age 15 and 17 had 
abortions, and 12,150 young women under the age of 15 had abortions. In 1992 AGI estimated 
there were about 308,000 abortions among teens. In 1988, AGI estimated that 172,000 young 
women aged 17 or younger obtained an abortion. 

2. Other relevant statistics -

- 28 states currently enforce parental consent or notification laws for a minor seeking an abortion: 
AL, AR, DE, GA, IN, KS, KY, LA, MO, MA, MI, MN, MS,MO, MT, NE, NC,NO, OH, PA, RI, SC, SO, 
UT,VA, WV, WI and WY. 

- In 1991, AGI estimated that 61 % of minors who have abortions do so with at least one parent's 
knowledge; 45% of parents are told by their daughter. Even in states that enforce no mandatory 
parental consent or notice requirements, more than 75 percent of minors under 16 involve one or 
both parents. An AGI study found that more than half of all young women who did not involve a 
parent in considering an abortion did involve an adult, including 15 percent who involved a 
step-parent or adult relative. Among minors who did not tell a parent of theirs, 30 percent had 
experienced violence in their family or feared violence or being forced to leave home. The majority 



of parents support their daughter's decision to have an abortion. 

- These health care professional organizations have opposed parental consent laws mainly due to 
concerns about preserving patient/provider confidentiality and reducing access barriers to 
reproductive health care for young women: College of American Academy of Family Physicians, 
American Academy of Pediatrics, American Obstetricians, NAACOG, Organizations of Obstetric, 
Gynecological and Neonatal Nurses, National Medical Association, American Medical Women's 
Association, American Nurses Association, American Medical Association, American Psychiatric 
Association, American Psychological Association, and American Public Health Association. 

- Data on the number of illegal abortions is largely non-existent. By it's very nature this data would 
not be reported by patients or providers. 

- Data on the use of judicial bypass could be collected from state courts, but there is no central 
source that has compiled this data. A number of the pro-choice organizations are in the process of 
collecting this data in certain states, but this process will take some time. 
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NAIUU. Promoting Reproductive Choices 

iii: i :! iii!: ~ 
FAX COVER SHEET 

DATE: May 13.1998 

TO: Elena Kagan. Deputy Assistant to the President 

OFFICE: Domestic Policy Council 

FAX: 456-2878 

FROM: Betsy Cavendish, Legal Director, ~ARAL 

PHONE: (202) 973-3012 FAX: (202) 973-30aO 

THIS IS PAGE ONE OF J'B TOTAL PAGES 

COMMENTS: Elena, I spoke briefly with your assistant, Laura. Attached 
are materials on the Child Custody Protection Act. The Senate Judiciary 
Committee is hOlding hearings on the bill on May 20 and the House just 
announced that they will hold hearings the following day. In short, the bill is 
moving fast and we need to stop the train. 

Opponents are limited in witnesses, but of course, DOJ would be a Rfree"' 
witness and its voice would be of huge assistance to reproductive rights. I 
have spoken to Dawn about this possibility and have not received a final 
response. 

I also include for your information a letter to the editor of the WSJ we wrote 
last week in response to Mary Ann Glendon's piece. in which we dispute her 
erroneous claim that the President has never wavered from supporting 
unrestricted abortion rights up to and including birth. 

It would be nice to see you soon I Betsy 

P.01 

NatiOnal Abonion 
IlfI<1 Reproductive Rig/tis 
Action ~e<l9ue 

17591511l Strael, NW 

Suire rOO 
Wllstllngton, DC 20005 
Phone (202) 97.1-3000 
Fa~ (202) 973-3096 

10536 Culver &uJevaId 
suite B 

Culver City, CA 90232 
Phone (310) 559-9334 
r-;o" (310) 204~94:! 

nttpJ/WWW,rwBlorg 
E-Mail: flarai@narai.org 
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fIAIUU" Promoting Reproductive Choices 

Reproductive Choice & Judiciary Committee Staff 
Allison Herwitt, Acting Director for Government Relations 
April 16. 1998 
Senate Judiciary Hearing on S. 1645, the so-called "Child Custody 
Protection Act" 

As early as the week of April 27, 1998. the Senate Judiciary Conunittee may hold a hearing on S. 
1645, legislation that would make it a federal crime to transport a yOlUlg woman across state 
lines for an abortion. The bill,sponsored by Senator Spencer Abraham, would prohibit anyone, 
including ~ step-parent, grandparent or religious counselor, from taking a young woman across 
state lines for an abortion if it would violate the state's parental involvement law. 

VJhHe NARAL strongly believes that adolescents should be encouraged to seek their parent's 
advice and counsel when facing difficult choices regarding abortion and other reproductive 
health issuest the government cannot mandate healthy, open family communication where it does 
not already exisL Most young women do involve one or both parents when considering abortion. 
In states that enforce no mandatory parental consent or notice requirements, more than 75 percent 
of minors under 16 involve one or both parents. However, when a young WOrDan cannot involve 
a parent" public policies and medical professionals should encourage her to involve a trusted 
adult. 

Instead of encouraging young women to involve a truSted adul~ who may be able to offer much 
needed assistance, this bill will cause some young women to face these decisions alone, without 
any help. Should S. 1645 be e:r;acted, it could endanger young women's lives and health by 
isolating young women who believe they cannot involve a parent. 

Attached is a fact' sheet on S. 1645 to help you prepare for the upcoming hearing. Please do not 
hesitate to call me if you have additional questions. I can be reached at 973-3047. 

Natlollal AborTion 
and ReprO(/lJctive Rights 
Actian League 

1156 15th S!Iee~ NW 
Soite7OC 
Washington, DC 20005 
Phone (202) 97:MOOO 
Fax (202) 973-3096 

10536 Culver &i.J/evara 
SoneS 
ClJlver City. CA 90232 
PIIone (,310) 559-9334 
fax (J10) 204-(;1942 

tmp:/twww.naral.Org 
E-IJa4; nara/@naraJ.OIg 
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NARAI. Promoting Reproductive Choices 

S. 164SIH.R.. 3682 IS A THREAT TO YOUNG WOMEN'S HEALTH 

Legislation was recently introduced in the House and Senate that would prohibit 
anyone, including a step-parent, grandparent or religious counselor, from taking a 
young woman across state lines for an abortion nit would violate the state's parental 
involvement law. . 

Adolescents should be encouraged to seek their parents? advice and counsel when 
facing difficult choices regarding abortion and other reproductive health issues. 
Indeed, most young women do involve one or both parents when considering 
abortion. Even in states that enforce no mandatory parental consent or notice 
requirements5 more than 75 percent of minors under 16 involve one or both parents. 1 

The government, however, cannot mandate heaI!hY family commtmication where it 
does not already exist 

When a young woman cannot involve a parent, public policies and medical 
professionals should encourage her to involve a trusted adult. Indee~ one study 
found that more than haIf of all young women who did not involve a parent did 
involve an adult, including 15 percent who involved a step-parent or adult relative.2 

However, if S. 1645IH.R. 3682, the so-called "Child Custody Protection Act" is 
enacted, it could endanger young women's lives and health by isolating young 
women who believe they cannot involve a·parent. Rather than making abortion more 
difficult and dangerous for young women, Congress should do more to create the 
conditions which enable women to make true choices by providing comprehensive 
sexuality education and ensuring that women have access to a range of effective 
contraceptives. 

This Legislation Would Further- Isolate Those Voune Women Who - For Good 
Reasons -Do Not Ibvolve A Parent In Their Decision To Haye An Abortion. 

Most young women find love, suppon and safety in the home. Many, however, 
justifiably fear that they would be physically or emotionally abused if forced to 
disclose their pregnancy, Often young women who do not involve a parent come 
from families where government-mandated disclosure could have devastating effects. 
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• There Were approximately 3.1 million cases of child abuse reported in 1996. 
Young women considering abortion are particularly wlnerable because family 
violence is often at its worst dwing a family member's pregnancy} 

• Among minors who did not tell a parent of their abortion, 30 percent had 
experienced violence in their family or feared violence Or being forced to leave 
home.' 

• In Idaho, a 13-year-old sixth grade student named Spring Adams was shot to 
death by her father after he learned she was to terminate a pregnancy caused by 
his acts of incest' 

P. 04 

• In addition to fear of violence, some minors do not involve a parent because they believe 
that the knowledge would c1amage their relationship with the paren~ they fear that it 
would escalate conflict or coercio~ or they want to protect a vulnerable parent from 
stress and disappointment. 6 

When a young woman believes that she cannot involve a parent, the law cannot mandate healthy, 
open family conununication where it does not already exist. Indeed there is no evidence that 
laws like So 164S/H.R 3682 will do anything but isolate young women who believe - for valid 
reasons - that they cannot involve a parent_ Instead of encouraging young women to involve a 

. trusted adult who may be able to offer much needed assistance, this law will cause some young 
women to face these decisions alone~ without any help. 

This Legislation Would Endanger Youn& Women's Healtb. 

Young women who determine that they cannot involve a parent often seek help and guidance 
from other· important and trusted people in their lives such as grandparents. aunts or ministers. 
Such people can provide a minor with valuable advice, counsel and assistance. However, this 
bill would discourage young women from seeking such help or assistance and would further 
isolate them in their decision. As a result, the legislation could force some young women to rum 
to illegal or self-induced abortion or to delay the procedure. 

• By discouraging - in fact, criminalizing - people who help young women in crisis 
pregnancies, the law could expose these young women to increased health risks. In one 
study, 93 percent of the minors who did not involve a parent in their decision to obtain an 
abortion were nonetheless accompanied by someone to the abortion clinic.' Such 
company is important to provide assistance to a minor before and after the abonion. 
However, under this legislation, minors will be forced to go by themselves and 
potentially to drive long distances by themselves, thereby exposing them to greater health 
risks. 

NATIONAL ABORTION AND REPRODUCTJVE IUGHTS AcrJON LEAGUE PAGE 2 
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• When faced with parental involvement laws, young women who feel they cannot 
involve a parent take drastic steps: 

p, 05 

• The American Medical Association noted that "[b ]ecause the need for privacy 
may be compelling, minors may be driven to desperate measures to maintain the 
confidentiality of their pregnancies. They may run aWay from home, ob1ain a 
'back alley' abortion" or resort to self-induced abortion, The desire to maintain 
secrecy has been one of the leading reasons for illegal abortion deaths since ... 
1973."8 

• In Indiana, Rebecca Bell, a young woman who had a very close relationship with 
her paren~ died from an illegal abortion because she did not want her parents to 
know about her pregnancy but Indiana law required parental notice before she 
could have a legal abortion.9 

' 

• Obstacles such as parental involvement laws increase the health risks to women by 
increasing the gestational age at which young women obtain abortioJlS. The American 
Medical Association concluded in a 1992 study that parental consent and notice laws 
"increase the gestational age at which the induced pregnancy termination occurs, thereby 
also inCreasing the risk associated with the procedure. "10 Although a :first or second 
trimester abortion is fiU' safer than childbirth, the risk of death or major complications . 
significantly increases for each week that elapses after eight weeks. I I This legislation 
could exacerbate the time'delays for young women seeking abortion and could cause 
young women to get later abortions. 

A Parent Could Be Pro$ecuted Under This Legislation For Helping A Dauebter Facing A 
Crisis Pregnant;J!s 

Under this legislation, a parent. step-parent or grandparent could be jailed for taking his or her 
daughter to a neighboring state for an abortion. 

• Access to abortion providers in the United States is limited. Eighty-four percent of 
counties do have an abortion provider.12 For some women, a reproductive health facility 
in another state may be the closest to their home. For instance, a reproductive health 
clinic in Duluth, Minnesota serves women from Minneso~ Wisco~ Michigan and 
Ontario. Canada. 13 Under this legislation, a parent of a. pregnant minor who lives in a 
state that requires the written consent of a parent could be subject to criminal charge$ for 
taking her minor daughter to an out-Of-state facility if the parent failed to comply with the 
written consent of the state of residence. even if the out-of-state facility was the closest to 
the parent' s home. 

NAnONAL ABORTION AND REPRODUC'nV£ RJGHTS ACTION LEAGUE PAGE) 
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• Six states (AR, ID, MN, MS, ND, trf) have Jaws that require both parents to be involved 
in a minor~s decision to terminate a pregnancy. 14 Some of these statutes do not provide 
an exception when the parents are divorced or separa~ where the non-alStodial parent 
bas not been involved in the minor's life, or where one parent fears abuse from the other 
parent. A parenes perception in a dysfunctional fiunily that there will be violence if the 
non-custodial parent leams of the daughter's pregnancy is likely to be accurate.1S 

• IfS. 164SIH.R. 3682 goes into effect, a parent in these states would be prohibited 
from taking his or her daughter to a neigbboriDg state to obtain an abortion. For 
instance, in Mississippi, where the state requires that both parents consent to a 
minor's abortion, a parent could not take a daughter to Alabama or Louisiana even 
if the parent complied with the one parent consent law ill Alabama or Louisia:oa. I6 

. Because A Judjcial Bypass Is Not A Realistic Optjon, Some Young Women Obtajn 
Abortions in Neighboring Stat~ 

Many states that require parental consent or notice laws provide a judicial bypass through which 
a young woman can seek a court order allowing an abortion without parental involvement. For 
young women, it can be overwhelming and at times impossible to manage the judicial bypass 
procedures. Some young women cannot maneuver the legal procedures required, or cannot 
attend hearings scheduled during school hours. Others do not go or delay going because they 
fear that the proceedings are not confidential or that they will be recognized by people at the 
courthouse. Many young women do not want to reveal intimate details of their personal lives to 
strangers. 17 The time required to schedule the court proceedin.g may !el)"lllt in a delay of a week. 
or more, thereby increasing the health risks of the abortion.18 

Some young women who manage to arrange a hearing face judges who are vehemently anti
choice and who routinely deny petitions~ despite rulings by the U.S. Supreme Court that a minor 
must be granted a bypass if she is mature or if an abortion is in her best interests. As a resul~ 
minors in states with parental involvement laws frequently go to a neighboring state to obtain an 
abortion· in.c;tead of trying to obtain a judicial bypass. 19 

• In Indiana, lawyers and clinics routinely refer teenagers out of state because local judges 
either refuse to hold hearings or are widely known to be anti-choice.20 

• Young women's concern about confidentiality is especially acute in rural areas; For 
instance, in one case a minor discovered that her bypass hearing would be conducted by 
her former Sunday school teacher.21 . 

• The Ohio Supreme Court upheld the denial of a petition of a 17-year-old girl who 
testified that her father beat her. At the time, she was a senior in· high school with a 3.0 
average·who played team sports, worked 20·25 hours a week, and paid for her automobile 
expenses and medical care.:U 
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The lcig1atjop Contains Legal Deficiencies: 

The legislation contains severallegaI weaknesses that could render it unconstitutional. 

• Under this legislation., a young woman who determined that she could not involve her 
parents may have to go through a judicial bypass in two states. For instance, if the young 
woman lived, in a state with one parent consent law, but the closest clinic was in a state 
that also had a one parent consent law~ the minor would have to go through the judicial 
bypass in her state of residence as well as in the state that she obtained the abortion. 
Requiring a minor to juggle judicial bypasses in two different states could constitute an 
uncOnstitutional undue burden.23 

• Under the legislatio~ a person could be prosecuted for taking a minor to a'neighboring 
state, even if that person does not intend .... or even know - that the parental involvement 
law of the state of residence has not been followed. Such a result would violate the due 
process rights of a person who assists a minor facing a c.:risis pregnancy by creating a 
strict liability statutC.24 

• The ~'life" exception is unconstitutionally DaII'OW. First, the "life" exception 
impenn.issibly limits the situations that would quaIiiY under it by enumerating certain 
circumstances - but not others. As the Supreme Court has recognized, life exceptions 
cannot pick and choose among life-threatening circumstances.2S Second~ there is no 
exception at all for when a woman's health would be endangered. As the Court noted in 
Casey, ~e essential holding of Roe forbids a State from interfering with a woman's 
choice to undergo an abortion procedure if continuing her pregnancy would constitute a 
threat to her health. "26 

Making Abortion Less Necessary Arnone. Teenagers Requires A Cgmprebensive Effort to 
Reduce Teen Pregnancy. 

Abortion among teenagers should be made less necessary,' not more difficult and dangerous. A 
comprehensive approach to promoting adolescent reprqductive health and reducing teen 

, pregnancy will require an array of components, including: age-appropriate health and sexuality 
education; access to confidential health servic~ including family pl3I1J1ing and abortion; life' 
options programs that offer teens practical'life skills and the motivation to delay sexual activity; 
and programs for pregnant and parenting teens that teach parenting skills and help ensure that 
teens finish school. 

March 1998 
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To: Laurie Rubincr ,.Y'v~ 
From: Peter Rubin ~.t'" 
Re: Constitutionality of the proposed Child Custody Protection ~t 
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~ DO!! 

April 23, J9M 

You have asked me to revie\\' and comment upon the collititutionality of Ib: pnpoaed 
Child Custody Protection Act, which would criminalizc transporting a woman UDdar tile • of 
18 across state lines for purposes of obtaining an abortion if the parental notifi~OIl or cauent ' 
laws of the state in which the woman resides have not been met before ~c obtGJIs the ~on, 

This proposed legislation violates the Constitution in at least two ways aDd nWa at least 
substantial r;onstitutional concerns in a third. First. cven if the statutory mda were peraajaible 
- even if it did not violate any constitutional provision for the federal lcgialalure to ,prohibit 
pregnant minors who wish to do so from obtaining out ,a! state abortions without compl)'ilw with 
regulations imposed by their home states - the means chosen in this bill to achieve ~ ODdB 
are Wlconstitutional. Government may not attempt to deter a minor from engq:ing in. pil'Ucular 
activity by making it more dangerous. See Garey v. ]>opu/ari(J'If SerVicu 1IItef7tlJlj"JII.Il. 431 U.S. 
678 (1977). Here the proposed sratute docs not actually prohibit pregnant adolCIICaaII aom 
obtaining out of state abortions without (;omplying' with the parental notUieaticm or MDIM' laws 
of their states of residence. It seeks, rather, to deter them from doing 10 by denyb2a,tIYal the 
assistance of any compassionate or caring adult. including family members IUCh u ...... Wtl; 
aunts and uncles, etc. Under the Due 'Process Clause of the Fourteenth Amenclmct thia ill DOt 
a permissible means of achieving even an otherwise legitimate gOVermDcntal end, 

Next, the proposed statute violates the undue burden tc!t for abortion replatioD MIopted 
by the Supreme Court in Planned Parenthood Qf SouthetJ.frtml Pennsylvaniet \r. 'C'ANry, 505 U.S, 
83~, 877 (1992). Under fhe analytical approach articulate4 by the Court in that cae, the 
proposed statute has the unconstitutional pUrpose IUld would have the unc:on.atitutiOD&l eft'cct of 
placing a "substantial obstacle" in the path of pregnant adolescents seekini to cX£rciu their right 
to choos.; to terminate a pregnancy. In addition, the statute as now drafted lacb • requinId 
exception for the health of the pregnant woman. 

Finally, the statUte raises substantial federalism concerns. Although the law in thi, area 
is less well defined. the statute appears to be unique) both in prohibiting in=l~ travel for a 
lawful purpose, in working a discrimination among oitizens in the applicability oftoeallaw bued 
only on their state of residence, and in requiring citi:z.ens to c:arry with them lepl remictiOI18 
imposed by their state of residence regardless of where they travel within the IlItiOI1. ' 
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llac:!cground 
I. The IZOPqted lAlJl 

The proposed Child Custody Protection Act would Bmcmd the Criminal Code 10 add a 
provision. 18 U.S.C. §2401. imposing criminal penalties for "Transportation of minora to avoid 
certain laws relating.to abortion." The p:'oposcd stature provides that 

whoever knowingly transports an individual who has not attained the *Ie of 18 
yi;ars across a State line. with the intent that such individual obtain an abortiaD. 
if the: requirements of a law requiring panontal involvement in a miDort I IbortioIl 
deoision. in the State in which the individual resides. are not met boCate the 
individual obtains the abortion. shall be fined under this title, imprisoned DOt mare 
than 1 year or: both. 

Proposed 18 U.S.C § 2401 (a). I In addition to these criminal pecalti!5t rhe law alao proviciea a 
civil cause of action for a parent or guardian who "suffers legal hann" from a violation of 
subsection (a). See proposed 18 U.S.C. § 2401 (c). The law provides an exceptiOa "if the 
abortion was ·neeessary to save the life of the minot because her life wu endanatnd by a 
physical disorder. physical injury, or physical illness, incl~ding a life endaD&ariq phyaical 
condition ca.used by or arising from the pregnancy itself. " Proposed 18 U.S.C. § 2401 (b) • 

. 2. The State Laws With Which lhe Sratute Seeh Iq.. CompeL CPmp,liQllce 
Constirutional assessment of this law requires an examination of its practical e1Iecta. See 

Plu.nned Parenrhood of Southeastern Pehnsylvania v. Casey. 50S U.S. 833, 886-817 (1992) 
(assessment even of the facial validity of a statute turns on evidence in the record). Thi. in turn 
requires a d~ription of the legal background against which it has been propo.cd and particularly 
of the state statutes with which it seeks to compel compliance . 

. Over twenty years ago the Supreme Court held that pregnant minors as well .. preanant 
adults have a constitutional right to choose whether to terminate a preSNlD'Y. Pltlnned 
Parenthood 0/ Missoun v. Danjo1'th, 428 U.S. 52, 74 (1976). The Coon hal ot course 
acknowledged tha.t lithe Srate has somewhat broader authority to regulate the activiti_ of cbildrcn 
than of adults,'t id. at 74-75. but it has also explained that the decision to te~ a preaoanc;y 
may not be regulated as freely as other decisioD6 a. minor may wish to make for herIoIf: 

The pregnant minor's options are much different from those facina a 
minor in other sitUations, such as dcciding wbether to many. . .. A prep,mt 
adoJesc:enc . .. ~mnot preserve for long the possibility of aborting. which 
effectively expires in a matter of weeks from the onset of pregnancy. 

Moreover, the potentially severe detrimenr facing a pregnant woman it uac 
mitigated by her minority. Indec:d, considering her probable eciucaCion.· 

I As drafted, the statute makes no ex.ceptions for circumstances where the perpetrator 
believes in good faith that the pregnant adolescent has notified her parents or otherwilO c:ompli~ 
with the laws of her state of residence. 
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employment skills, financial resources, ~d emotional mMUrity. ~ 
motherhood may be ~c:eptioQally burdensome for a mUaor. In addition. tho faal 
of baving a child brings with it 34u.lt legal rcaponsibility, for patQtIKxMI. Jib 
attainment of the age of majority. is one of the traditional criteria for !be 
teI'lllination of the legal disabilities of minority. In swn, there are few situaDOIII 
in which denying a minOT the right to make ~ important dec:iliOft will have 
consequencC$ so grave and indelible. 

Bellotti v. Baird (Bel1CJrri 11), 443 U.S. 622, 64Z (1979) (plW'aUty opinion) (citltioat amiUai). 

Consequently, since 1976 legal restrictions On the availability of ahortiolu have been 
impennissible if they 'limposc undue burdens Upon a minor capable of giving III wormed v"" 
consent." Bellottt v. Baird (BelloUi /),428 U.S. 132, 147 (1976). In appJication.oftIUI.BIard. 
the Court has held that the interests of parents in their minor daughter's pregnmey cIoet not 
outw~igh the daughter's constitutional right to choo~e Whether to tmninarc her preplacy. "Any 
independent interest the parent may have in tbe tcnninaticn of the minor daughter". pnpartcy 
is no more weighty than the right of privacy of the competetlt minor matun;. enoup. to have 
become pregnant 11 Danforth, 428 U.S. at 75. It has also held. that the state. may .late 

,/ 
ccaceming parental involvement in the abortion decision onlya.cl a mean& "to protect the minor's 
welfare!' Hodgson v. Minnesota, 497 U.S . .417. 455 (1990). 

The decision of the Supreme Court in Casey, 50S U.S. at 878. rea.ffitmcd thae priaciples, / 
There the Court held that "{r]egulations which do no more than Cf~tc a structural mo;bcia by 
which ... the parent or guardiil'l of a minor[] may express p(OfgUJld respect for the lilc of the . 
unborn are permitted," but only "if they are not a substantial obstacle to the WOmAll·. uerciac 
of the right to choose." 505 U.S. at' 877 (controlling plurality opinion of O·CODDOf. ~Y. 
and Souter, 11.). 

Under the undue blU'den test, laws that may "in fact amoUnt to [an} 'ab80lu~ IQ4 poaibly 
arbitrary, veto '" over the decision of the pregnant young woman are invalid, BelloUi 0,443 U.S. . 
at 644. including laws that .absolutely mandate oithm- parental COMent or par=tal ~(m ./ 
before a pregnant minor can obtain an abortion. See Danforth, 428 U.S. S2 (strikina down 
consent law that would by its tenns give parent5 the power to veto a p",gnant mmor'. abortion 
decision); Bel/ot(i 11.443 U.S. 622 (stn1ciQg down statute effectively requiring a pmgauC woman 
"consul{tJ or notifIy}" her "available" parent or patents beQU8c it would ctraclively aive them . 
a veto over her decision); Hodgson. 497 U.S. 417 (striking down two-parent notUicariOll.1aw). 
As Justice Powell wrote for the Court in 1983. state abortion laws must make "proYilioa for a 
mature: or emanCipated minor completely to avoid hostile parental involvement by d~ng . ./ 
to the satisfaction gf tile court that she is capable of exercising her right to choose an abcIrtion. " ,.'. /.;,. ;,)~. 
A.kron v, Akron Center For Reproductive }Iealth (Akron I), 462 U.S. 416. 441 n. 31 (1983). Jlt.. . 

Parental consent and notificarian laws - including all the laws with wh.ich the proposed 
statute scc:k.s to compel compliance - thus must provide what has cottle tq be called. "judicial 
bypass'~ pro(;c::~ing. At this procc:eding the pregnant adolescent mu&t be allowed to Ibow either . 

3 



MAY~13-98 WED 05:37 PM NARAL FAX NO, 202 973 3030 p, 06 

04/27/98 MON 18:28 FAX 

that she is "mature enough and well enough informed ll to make her own. abortion decUioa without 
notifying or seeking the consent of her parenlS, or that "the desited abortion woLlld bC ill bar beat 
interests. n Bellotti II, 443 U.S. at 643 .. 644. The bypass ilS it safety valve thIt pnvtmta 
notification and consent laws from being an W'1due bW'den. And even a notiflCation or coasent II" 
law with a judicial bypau provision will be invalid ~f it presents a "lUbatantial ot.tacie" to 
obtaining an abortion. Stt Br1110tii II, 443 U.S. at 647 (striking a judicial bypua pro~ that 
imposed an undue burden on minors' right to seek an aborticm.); C~ey, SQ5 U,S. at 899 (pinnal 
consent Jaws must have an "adequate" bypass prooedure). 

LI'.JJ 
Thus, although sl.lbsection (a) of the propo~ed law purports to dictate comp~ with .I~ \ ~ 

statutes that "rcquir[ e] parental involvc:ment irt a minor's abortion decision." in fact the ICaIc laws t. ('1~'~1 
to which it refers do not requi.,.e such involvement. Sec § 2401 (a). And. indeed.,. this is ' ./,,,. 
acknowledged in another subsecrion of the proposed statute which defines nla.w rcq~ pMCDtaJ rO ,/1 
involvement in a minor's abortion. decision" to mean a law "requiring befoRl III lbartion is //' ... t, 
performed on a minor, either the notification to, or consent of. a parent or guardian oC cbJIl minor; !-!.~. 4 
or proceedIngs in a state court." :Proposed 18 U.S.C. §2401(d). (t .. po

.",f 
3. 'rhe Circumstances in Which A Pregnant Minar WflJ Seek An Out-Q[;Stqle AbqrtlOlJ 

This leads to an obvious question: Since a pregnant minor cumot be forced to bOtifY or 
obtain the consent of her parents before obtaining an abortion, but may Wider all notification and 
consent laws in the country obtain judicial consent to her abortion - and since thaa judicial 
bypass procedUres are themselves invalid if they present a "substantial obstacle" ~ • prepant 
minor's exercise of her right to choose - why would any pregnant minor Seek to CIQM ,tate: 
lines in ordl!t to avoid these laws? 

The answer is that. in practice, the judicial bypass does not always work 18 requinxi by 
the Supreme CoW1 ' s rulings. Indeed, the Coun itself ~ecenUy recognized this problem. to begin 
with, not all judges 'Will apply the law conscientiously. To give but one example. the Supreme 
Co\U't in Hodgson v. MinnesDta described nnchallenged Judicial findings ~ tla Dumb« of 
counties [in Minnesota] are served by judges who are Wlwilling to hear bypaa paitions.u 

Hodgson, 497 U.S. at 440. There is also evidence thllt the rate at which IOrne atate jude- arant 
these petitions is disproportionately low, something that appears to reflect their oWD .,...,nal 
views about abortion, rather than the legal standards they are supposed to apply! For Q8mpIc, . 
in 1992 the director of a woman's clinic in Indianapolis reported that in lIix years she hid never 
known of any minor successfuIly obtaining a judicial bypa.s5 in that city. See Lewin, .Parental 
Cons~nt to Abortion: How Enforcement Can Vary, The New York Times, May 28 •. 1992 at A1. 
In Ohio, one 17 112 year old had a petition denied by a judge who concluded that tbe b.d "not 
had encllgh hard kno(.ks in her life. II Jd. 

In addition. although bypass pt'ocedures are req\1ired by the Constitution in orda to 
preve1Jt imposition of a substantial obstacle in the path of a. pregnant minor who. wime. toby!: /' 
an abortion. in at least some states "(t]he court [bypass] experience produced C.,.,-. tension, 
anxiety, and shame among minors, ~ausing some who were mature, and some whOle beat interests 
would have been served by an ab'ortioll, to 'forego the bYJ)BSS option and eith=- notify their 
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parents or carty to term.'" Hodgson, 497 U.S. at 441-442 (quoting the tmehallcmpcl 6etina of 
the, 'district oourt). Indeed, rather than \U1dcrgo the judicial bypau Proceea. 801M Iid8 havo 
apparently been driven to obtain unlawful abortions. something from which at letll ODe 17 yelr i 
old, Becky Bellt has died. LfMtin, supra. 

One Minnesota judge who adjudicated bypass petitions "testified that mincrI faaad the / 
bypass procedure 4"a. very nerve-wracking experiencctnt't Hodgson. 497 U.S. at 441 n. 29. 
ufAJnother testified. that the minor's"'Icvel of appn:h~on is twi~ what I flOI'IIW1ly lee in 
court .• " A Massac:husetts judge who, heard similar petitions in that Stale c:xprcucd tba apinion 
that 'going to court was "absolUtely" traumatic for minors ... "at a very. very di.flicu1t time in 
their Uves."'" Id. (citations omitted). In Hodgson, a Minnesota doctor who pcrforma abastions 
Htcstified that when. ber minor patients returned from the cowt procel., 'acme' of dIam are 
wringing wet with perspiration. They"re markedl}, relieved, lllany of them. They - tbq dread 
the court procedure often more than the actual abortion procedure. And it - it". frapJently 
neceSsary to give them a sedative of some ki:a.cl beforehand. ltf Id. 

For pUIp05e5 of assessing its constitutionality. then, it must be remcmbetc:d that tm.ltatUte 
operates on some of the most vulnerable, scared and desperate young women and ,arll in our 
society. These: may well not be the ma.jority of pregnant minors to whom the'law wouW.apply. 
Undoubtedly many pregnant women cross state lines to obtain abortions becau.e the nearest ./ 
abortion provider is not in their home state. Among minors crossing BtIUe linea for tbia talOn. 
many may have consulted their parents and involved them in their decision. Othen WO\lklUkely 
not object to the applica.tion of the Child Custody Protection Act. But. as the Supreme CoW't', 
decision in Casey makes clear, the constitutionill assessmcnt of the statute beginlnot widl this 
tatter group of pregnant minors~ but with those who do not wish to notify tbcir p ..... or to 
undergo their home state's judicial bypass regime. See Ca.U!y. 50S U.S. at 895 (r.cial ~dity 
of husband-notification law is determined by assessiIlg the law's effcct on thOR "mariier1 Women 
who do not wish to notify their husbands of their intentiom" to get abonions). Unable t.o tell ",., 
their parents of their pregnancies these are young women and girls would nathar leek the 
assistance of another adult, perhaps a close relative. in travelling out of state to olMa2.n, an 
abortion, than comply with the bypass provisions of the state in which they reside. 

Ana/Y.rts 
j. ~e ScatllU~ Fails 10 Use Reasonabk Means To Achieve Its Ends In ViqlpU(uJ qf 

the Due Process Clause 
To begin with, even if it were pennissibte for the government to prevent the prepwu 

minors affected by this statute from crossing state lines in order to obtain out of Jtale Ibortions 
without complying with the laws of their home state, the means used in this atatuce to JC.hievc' ,J 

. those ends violate Due Process which requires government to use only "re&8OlJ8ble" 1ZICIIIDa to 

achieve even its legitimate ends. Sec: Hodgson v. Minnesota, 497 U.S. at 450. 

This laW does not prohibit pregnant minors thcmselvea from croHIJins: state li!lCl aor d.cca / 
it purport to r;rirninaliz-e their conduct in obtaining abonions in other statcr; without complying 
with the laws of their state of residence. Rather it punishes any adult whD pm~ them 
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assistance by transporting them across state lines. And it coven tllJ adwcs, inc1lllliizll NJativea 
to whom a. desperate. frightet1ed pregnant adolescent might Nm. . . 

The law thus would deny pregnant minors fearful of telling theis' parent. or their 
pregnancy - perhaps because of a history of abuse or even becBUBC their own faIber Qr .-other 
relative may be responsible {or the pregnancy - the assistanc:e of GIIY COmp''''ionate or 
sympathetic adult. including any adult family member, at a time when they need it tile mOat. r 
These pregnant minors 'Would still be permitted to attempt to obtain an out of.tate aDar$ion. but 
the proposed law would require them to do so on their own.. 

The Court's cases make clear that such a brutal and harmful mochal1illDl for achieving 
even a legitimate governmental purpose would violate the Comtitution. Govcmmem _y not 
attempt to deter a minor from engaging in a particular activity - bere. obtainina aD out of ItAte / 
abortion without complying with her home state's parental consult&tioD or bypui law - by \. 
making it more hazardous. Sce Carey Y. Population ServiCe31nternational, 431 U.S. 618, 694- { 
695 (1977) (plUrality opinion) (state ma.y not restrict minors- access to CODtracGptivea _ a means ) 
of "deter[ing],' "minors' sexual acti~itY' by "increasing the hazards attendant on it,; i.tL at 714. 
716 (Stevens) J., concurring in thc;:judgmcnt) (same principle); Eisen81adt \I. Baird, 405 U.S. 438, 
448 (1973) (prohibiting distribution of contraceptives EO the unmarried is III IIWlR'MO'WbI.," way 
of achieving the goal of "discouraging premarital 5CXUW intercourse"). . 

Instructive in thJ.s regard is Hodgson v. Minnesota. in which the Court rcccmtly bDkl that / 
a two-:parent notification provision - justifiable. like the proposed statute, only to the axtau that 
it serves the best interests of the pregnant minor - did not "reasonably furthm- lillY l.pim.te 
state j~teresc." 497 U.S. 417.450 (1990). The Court concluded that 

Not only does two-parent notification fail to serve any state interest with reIIpeCt 
to functioning families, it disserves the state interest in proteetins and aasiSting tU 
minor with respect to dysfunctional families. The record reveals that in &be 
thousands of dysfunctional families affected by this statute. the twa-.par=t notice 
requirement proved positively harmful fo the minor and her family. The lei.rjmOll), 
at trial established that this requirement. ostensibly designed for the benefit of the 
minor. resulted in major tr2.wtl:l to the child, and often to a parent as well •..• 
Tn [some] circumstances. the statute was not merely ineffeetu.a1 in achieriq the 
State's goals but actually counterproductive. . 

497 U.S. at 450~451 (citations omitted). See also id. at 454 (the only pmni .. ible j~on 
for ,tany rule requiring parental involvement in the abortion decisionlt is tithe best mtcrell$a of the . 
child. If). 

The Court of course has recognized chat it would be desirable for pBlCIlts to be iavolved ./ 
in the important decisions their children may make, including the decision whetbe:' to' ~ a 
pregnancy to tenn. However, . the COW1 has also recogn1:zed that "The need to p'cwrve the 
cOnstitutional right and the unique nature of the abortion decision. especially when =-Ie by 8 

6 



MAY~13-98 WED 05:39 PM NARAL FAX NO. 202 973 3030 P.09 
l(lJ 008 

04/27/98 MON 18:29 FAX 

~orJ requi~e a .State to act with particular sc:nsitivity when, it legislates to f08t« PIl.tal 
JnvO'lvcment In thIS matter." Bellotti II. 443 'U.S. at 642. B~ the Osild Protectioa Cuitody 
Act attempts to achieve its ends only be depriving the scared, prcglUlnt minor of'the ""iit&occ . 
of any' sympathetic adult, it violates the Constjtution. As in Hodg~o". the Due ~ Clause / 
requires govc;mment to "adopt less burdensome means to protect the minor's welfare. q IIoJiptJ'It. 
497 U.S. at 453. 

2. The Proposed Law. U.zzduly Bure/ens The Riihl qfq preznant Mitior t9 QQrgin • 
Abo,tiolJ 
Next, under the analytical approat:h re~cntly articulated by the SUpreme Court in PIQ""ed . ./ 

Parenthood of Soutneastem Pennsylvania v. Casey, 50S U.S. 883. 887 (I992), the proposed 
statute unconstitutionally imposes an "Wlduc burden" upon the constitutional nihil Q[ those 
pregnant adolescents to whom it applies. See Caley, 50S U.S. 883; 887 (1992) (COCdIOlling 
plurality opinion of O'Connor. Kennedy. and Souter, 11.) (making clear that the daM ot a ,/ 
pregnant minor "to make the ui[imafe decision" cannot be unduly burdened). 

AS the Supreme Court explained in Ca.rey, an undue burden exi.ts, aad thlnfore a I 
provision of law is invalid, if it "has the pwposc or effect of placing a. substanCial obtllcJc i:Q the 
path of a woman seeking an abortion of a nonviable fetus.." Id, at 887. BeaUle the ptOpaliCd ' 
statute has both this purpose and this effect. it is Wloonstitutional. 

s. First, the statute's effiel will be to place a substantial obstacle in the path oCtile young 
women it targets who seek to ~ercise their constitutionally-protected right to cbooM. M II 
described above. under Casey, the facial validity of the statute must be useNed by ita ~act ~, 
upon those subject to the law "who do not wish" to comply with its requiremema. Cauy. $05 I' 

U.S. at 895. If "in a large fraction of' these cases the law would "operate II a JUhtamtiaJ 
obstacle to a woman's choice to undergo an abortion," it is "an undue burden. ad tberefore. 
invalid." Id. See ;uso Fargo Women's Health Centel' v. Scha.jer. 507 U.S. lOll (l993) 
(O'Connor, 1., concurring in denial of stay and injunction) (reaffirming that mi. il die proper 
approach for dc:tem1ining the facial validity of a statUto under Casey~s undue burden ....,.,d). 

Here. then, the constitutionality of the Act must be measured by its impact upon tbe cilas 
of pregnant women and girls Wlder eighteen who would rather seek the aai.tance of In adult in 
travelling out of state than notify their purcnts or undergo their home slate's jwticial bypua 
regime. Tht':se )'oung women are willing to go to great lengths - seeking an abortion out of 
state - in order to avoid the practical effects of the laws of their home statea_ 

The fact that they have chosen to go to such len&ths to avoid the legal requirements 
imposed by their states of residence indicates that the proposed statute, Which would force them 
to choose betwe~ on the one hand, notifying their parents or going through their state',judicial 
bypass procedure, or. on the other, giving up their tight to choo5e. will "in a large traction.of the 
cases ... operate as a substantial obstacle to (their] choice to undergo an abortion. II id .• J 
effectively resulting in their carrying their pregnancies to tenn decpite their desire to obcain an . 
abonion. 
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Ca4ey makes clear that "[rJeg\.llations which do no more than create • Idnactunil 
mechanism by which the State, or the parent or guardian of a minor, may _pi .... pnlf'ound 
respec~ for the life of the unborn ace permitted, if they are not a subSWitial· o~ .. tD the 
woman's eXercise oirhe right to choose." 505 U.S. at 877. Where, however, a re~ even 
one: With a benign purpose:, will "detc(rt a "significant number of women ~ .. from procuring .. 
an abortion as surely as if the [government) had outlawed abortion," it imposes an undue iurden . / 
and it cannot stand. See Casey, 50S U.S. at. 894 (inva.lidating as an undue burden PI5llNY1vania·6. . 
spouw notification law). See also Thornburgh v. Ame,.iclln College of Ob~I#trid::zu tlhd 

GynecologiSts, 476 U.S. 747, 759 (1986) (statute is invalid if it would "intimidate WCIDCI1 into ;' 
continuing pregnanciestl

). 

Of course it could be argued that what Icads to the creation of the "substantial obttacle" 
in this case is the flawed operation of certain states' judicial bypus regimes. If the ltypU5 
provisions were: functioning properly, the pregunt minor could avoid the prohibitive efFects of 
the I'roposed federal law by seeking a not-unduly~bUtdeJlsome bypass in her tWO of relli4ence. 

./ 

Undoubtedly flaws in the implementation of some states' judicial bypass regi.mea .-c one ~ -.-' 
of the but-for causes of thej~rerice·:that the proposed statute will work with respect to the . /.;';;. 
right to choose. However, so long as the proposed statute would in effect impose a tuhlcantial lii'<::' ", 
obstacle upon the pregnant minors it affects who seek out of state abortions without complying ".:'" "(;,!.; V 
with the laws of their sca.tes of residence. it violates the constitution under CWf!)I. That it might ~)\t' .': '. 

n~t be the only ~au~e of this, ,or that som~ group of pregnant minors might ~80 be able ~ obvi~e rJ:';;; ,~.;. tl\~ 
thIS effect by brmgmg an aeUon challengIng as an undue burden the ope=ratton of the DOti&ation ,,/ '! 

and consent laws in their state of r~dence. is irrelevant. Se~ Casey~ 505 U.S. at 897· (Jlriking ,~ 
down law that by its terms did nothing more tllan require women to notify their spou.ea of their ;. 
intent to have an abonion because n[w}hether the prospect of the notifiearionitICl! dctan , .. { 
women (rom seeking abortions, or whether the husband ... prevents his wife from obtaiuina an 
abortion until it is too late, the notice requirement will often be tantamount to [al\l'cto ... "). 

b. Next. the statutory text demonstrates that the purpose of the la.w i, to ereate a 
sUbstantiaJ obstacle that will prevent these minor women ftotn obtaining aboruona. The law 
contains an exception that reveals that its drafters intend that the law should act II an ablOlute 
prohibition on abortions. Under the statute, the restriction on transportation acroll IUde _ for 
purposes of obtaining an abortion does not apply "if the abortion was neCessary to save t1u! life 
of the minor because her life: was endangered by a physical disorder, physical injury. or physical . 
illness, including a life endangering physical condition caused by ·or arising from the propan<:y 
itself." Proposed 18 u.S.C. §2401(b). 

Tellingly. this is not an exception for the perfonnanc:e in an emergency of a life-18vms 
aborti'i;m. Such an exception would make sense if the law were truly intended merely to ezUorcc 
compliance with laws in the pregnant nlinor's home state relating to paren&aJ cOUlClllt or 
notification. This compliance process would take some time, and thus would not be &pp1opriate 
in (he case of a medical emergency. 
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Rather. this exception is designed to permit the pregnant woman to ob(ain an abortimI lAat 
she would otherwise be unable to obtain altQgelhe.,., whether she m\UJt do 10 on III cmaraency 
basis or not Although in some sense this exception is broader than what might b6 n:pected in 

l{£J () 1 u 

a law truly designed to compel notification or bypass, it reveals that the statuie is iltmuJ«J not "'/ 
to fo~ter effcctive compliance with state: laws that themselVes pose no substantial ~lc to 1he I 

exerci5C ot the right to choose, but to effectively require those young women afraid to comply 
with state laws to carry their pregnanci~s to term. Even if the law would not be e1focti~ in 
achieving this goal. becaUse this is its purpose, it violates the Fourteenth Amc:ndmeGt tQ the 
Constitution. ' 

c. Lastly. even aside from these infirmities, the proposed statute would still violate the 
Constitution under Casey because it lacks the required exception for the health of the pnspant 
woman. The Court in Casey madt clc::u that lithe essential holding of Rae," which it ~edl 
"forbiWl a State to interfere with a woman J 5 choice to undergo an abortion ~ if 
continuing her pregnancy would constitute a threat to her health. Of Casey, 50S U.S. at 880. 

As cWTc:ntly written, the proposed statute contains no exception for 1M ~t 
adolescent's health at all. As the Court explained in Floe's companion case. Doe v. Bolto". 410 
u. S. 179 (I 973). the con5titution requires sratures that WOl1.ld restrict abortion to contain an 
exception for the preservation of the woman's "psychological as well as physical weIl-b~g." 

. 410 U.S. at 192. Under Doe, such provisions will only be constitutionally Bdequ.licl if they. 
permit a doctor to assess the woman's health "in the light of all (actors - physical. emotional, 
psychological, familial, and the woman's age - relevant to the well-being of the patient" [d. 

J. The Sla!ute Raises Substantial Fertea/ism Concerns 
. .Finally. this sta.tute: raises substantial federalism concerns. The proposed law ~ =like all 

other federnllaw& of which r am aw34e that prohibit the trmsporution of individual. a;rau ltIUe 
lines. These laws ordinarily seek to make federal crimes out of crossing state Ii=- for \IIIlawful ,// 
purposes. See, e.g., 28 U.S.C. § 2421 (prohibiting transportation in Interstate commmee of "any 
individual ... with intent that such individual engage in prostitution, or in any sexual activity 
for which any person can be charged with a criminal offc:omlc"); 28 U.S.C. § 2423 (prohibiting 
transportation in interstate commerce of "any individual under the age of 18 years ... with intent 
that such individual engage in prostitution, or in any sexual activity for which aAY penm CIIJ'l be 
charged with a criminal offense"). By contrast, the statute here prohibits the trlll8pOJ'C8tian of 
minors acros5 state lines for a purpose that. is lawful. Nor is it limited to adults who COt!rce II 
individuals to crossing state lines for purposes of ha",ing an abortion. The pregnant .to1clcent 
will likely have consented to going out of stAte and, indeed. in the ordinary case may we!l have 
asked the adu.lt for assistance in doing just that. 

This law is also Wlus\lal - indeed, perhaps, unique - in that it seeks in cffeet to render 
the laws of the ·'destination'· states inapplicable to some individuals based solely on tmri.r state 
of residence. Viewed frem the other side, it seeks to subject the pregnant W:lolcaccnt to the laW8 
of her state of residcnce wherever she may travel 9Cfithin the United Srates. 
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The federalism concerns that restrict Congress's power to regulate U1e intarlWe IIIDvament 
of ~eople and its power to impose any regime of "disparate treatment of !'Mid,.. IlId 
nonresidents" of a state. JOMS v. Helms. 452 U.S. 412. 422 (1981). we nst'lec:tGd ill· th-= / 
constitutional rtright to travel. 'I "Although the textual source of this right has bCCD 1M IUbjact of 
debate. irs fundamental nature has consistently been recognized by the e SUPfflme] Coun. If Id.· at . 
418. As the COurt e"plained in Shapiro v. Thompson. 

This Court long ago recognized that the na.tU1'c of oUr Federal Union and our 
constitutional concepts of personal liberty unite to require that all citiZena be fiee 
to travel throughout the length and breadth of our land \l1W1hibited by sr.atut., 
rules, or regulations which Wlrea50nably burden or restrict this movement. T'J:Ia& 
proposition was early stated by Chief Justice Taney in the Pas.renge1' Quu. 7 
Row. 283. 492 (1849): 

"For all the great purposes for which the Federal government was 
fonned. we are one people, with one common country. We are all 
citizens of the United States; and. as members· of the .same 
community, must havc the right to pass and repass through every 
part' of it without intenuption, as freely as in our own States." 

Shapiro v. Thompsol1, 394 U.S. 618, 629·630 (1969). 

The right to travel protects against not only those laws that actually burc!eD. racrict or j 
deter movement across state lines, but those that "penalize" it as well. Sec Dull" V. BllI1IIIlein, 
405 U.S. 330, 339-340 (1972). In this it imposes a restriction upon the enactment af 1awc that 
disl;riminate between residents ·and non-residents of each State, much in the same way u the 
Privileges and Immunities Clause of Article N. which applies at least to staEe euaccnvatl. 

That Clause provides that "The Citizens of each State shall be entitled to all Privilopl ·and 
Immuttities of Citizens in the several states." U.S. Const. Art. IV, § 2. Z Nothins in ilK text 
restricts its applicability only to state Legislative enactments. And indeed, luscice O·,~ has 
argued that the right to intersta.te travel, which does restrict Congress, is itself rooted in the 
Privileges and Immunities Cla.use of Article IV. See Zobel v. 'Wil/ia~, 457 U.S. S5, 78-81 
(! 982) (O'Connor, J .• concurring in judgment). Nonetheless, becaUse Justice Harlan concluded . 

. that it did nor "limi[t] federal power," Shapiro, 394 U.S. at 666 (Har18ll, 1., dilllmltiq) • .:ad 
because that argument finds some support in the Privileges and Immunities Clause's petition in 
Article IV of the Constitution, I will describe the restrictions imposed upon &tate. by the Clause. ,/ 
primarily to shed light upon [he probable scope of the at-least-clo5cly-analogoUa protections 
provided by the right to travel. . 

1 The Supreme Court has found that "the terms 'citizen' and 'resident' arc ·~tia1]y 
interchangeable' ... for purpose of analysis of most cases Wlder thA; Privileges aDd Immunities . 
Clause." Hicklin v. Orbeck. 437 U.S. 524, n. 8 (1978) (citation omitted). . 
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The Privi1~ges and Immunities Clause, fundamental to the structure of oW' C.s..I ~ 
"wac designed to insure to a citizen of State A wbo \'e:nftaCil into staco B the ume privile._ 
which the citizens of state B enjoy." Toomer v. Witsell, 334 U.S. 385. 39S (1948). With v~ 
limited exceptions, e.g., Baldwin v. Montana Fish and Game CDm",wio1la 436 U.S. 371 (1978) 
(Montana may charge non-residenrs more than .residents for a hunting licen&G). the PriviJepl and 
Immunities Clause prohibits laws tbo.t distinguish berween resideftts and ftOn-~ with Nlpect 
to goods and opportunities (at least those that are not attributable to &ta.te prosram- or NWIllleS). 

See L. Tribe. American CCIWi!uticna( Law. § 5-3S at 540. '\Vhat ia legal fot the res:i.dau of:1; 
state must be available within that state to residents of the other states 38 well. 

This rule has been specifically held to apply to the legal terms under which one may 
obtain an abortion. In Doe v. Bollon. the Supreme Court inyalida.ted a law that woUld have made 
abortions available in Georgia o'nly 10 srafc: residents. It held: 

Just as the Privileges and Immunities Clause, Const Art. N, § 2. protCCti permu 
who enter other States to ply their trade, Wa,.d v. Mary/and, 12 Wall. 4U, 430 
(I871)~ Blake .... McClung, 172 U.S. 239, 248-2S6 (1898), 50 mUIR it pmkd ./ 
persons who enter Georgia seeking the medical servicoes that are available then. 
See Toomer v. Witsell. 334 U.S. 385, 396-397 (1948). A contrary holding woWe! 
mean thar a. State could limit to its own residents the Sem:ral mediul e.ro 
available within its borders. This we could not approve. 

Doe v. Doiton, 410 U.S. 179~ 200 (I 973). 

There can be little doubt that ordinarily a law that operatea as the plUpwCd oae does 
Would violate the constitutional right to travel. Congress could Dot forbid individuals to IIIop out, / 
of state on Sunday if they are residents of a state with blue laws that mandate Sunday store / 
closures. It could not forbid individuals who are away uom their home state. to buy ha4aun.s' 
without complying with the restrictive laws of their states of residence. rn~ it c:ouId rtot , 
forhid adult women from obtaining abortions out of stat" without complying with watina periods / 
imposed by their states of residence. These laws would be beyond eongruaional power under 
the federalism principles reflected in the right to tra.veL To saddle individua1a with tbe laWI of 
their home state wherever they travel in the land would not be permissible. Althoup tile limited 
number of de~i5ion5 in this area leave it an Opt::n: issue. whether a law like the propolOd ODe is 
permissible that has this structure but that affects only a class of mmora pre'Cntl • leat a 
substantial constitutional question. 

11 
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To amend title 18, United States Code, to prohibit taking minors across 
State lines to avoid laws requiring the involvement of parents in abortion 
d(.<cisions. ' 

IN THE SENATE OF THE UNITED STATES 

FS.tSl(UMY' 12, 1998 

Mr. ABRAl:IAM (for himself, MI". LOTT, Mr. DEWINE, Mr. L'lHOFE, Mr. NICK
LES, Mr. CoVERDELL, Mr. IlELMs, Mr. COATS, Mr. SESSIONS, MI·. ENZI, 

Mr. CRAIG, Mr. KYL, Mr. lliTCII, Mr. J.4'"TAIRCLOTH, Mr. BROWl'<"BACK, 
Mr. SAN'I'ORUM, Mr. MCCONNELL, Mr. HUTCHINSON, Mr. BOND, and 
Mr. GRASSLEY) introduced the follo'Wing bill; which was read twice and 
referred to the Committee on the Judiciary , 

A BII.I. 
To amend title 18, United States Code, to prohlhit taking 

minors across State lines to avoid laws requiring the 
involvement of parents in abortion decisions. 

1 Be it enacted by the Se-nate and House of Representa-

2 tives o/the United States of America in Congress as.'~embled? 

3 SECTION 1. SHORT TITLE. 

4 This A~t may be cited as the "Child Custody Protec-

5 tion Act", 

p, 14 
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1 SEC. 2. TRANSPORTATION OF MINORS TO AVOID CERTAIN 

2 LAWS RELATING TO ABORTION. 

3 (a) IN GENERAIJ.-Title 18, United States Code, is 

4 amended by inserting after chapter 117 the following: 

5 CHAPTER 117A-TRANSPORTATION OF MI· 

6 NORS TO AVOID CERTAIN LAWS RE-

7 LATINGTOABORTION 
"Sec. 
"2401. Transportation of minors to avoid certain laws relating to abortion. 

8 "§ 2401. Transportation of minors to avoid certain 

9 laws relating to abortion 

10 "( a) OFFENsE.-Except as provided ill subsection 

11 (b), whoever knowingly transports an individual who has 

12 not attained the age of 18 years across a State line1 with 

13 the intent such individual obt.ain an abortion, if in fact 

14 the requirements of a law, requiring parental involvement 

15 in a minor's abortion decision, in the State where the imli-

16 vidual resides, are not met before the individual· obtains 

17 the abortion, shall be fined under this title or imprisoned 

18 not more than one year, or both. 

19 "(b) ExCEPTION.-The prohibition of subsection (a) 

20 docs not apply if the abortion was necessary to save the 

21 life of the minor because her life was endangered by a 

22 physical disorder, physical injury, or physical illness, in-

23 eluding a life endangering physical condition caused by or 

24 arising from the pregnancy itself. 

-s 1645 IS 
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1 "(e) C:rvn. AC'fION.-Any parent. or guardian who 

2 suffers legal harm from a violation of subsection (a) may 

3 obtain appropriate relief in: a civil action. 

4 "(d) DEFD,1J.TIONS.-For the purposes of this see-

5 tion-

6 "(1) a law requiring parental involvement in a 

7 minor's abortion decision is a law-

8 "(A) requiring, before an abortion is per-

9 formed on a minor, either:-

10 "(i) the notification to, or consent of, 

11 a parent or guardian of that minor; or 

12 "(n) proceedings in a St.ate court; an9, 

13 "(B) that does not provide as an alter-

14 native to the requi.rements described in sub-

15 paragraph (A) notification to or consent of· any 

16 person or entity who is not described in that 

17 subpar~aph; 

18 "(2) the term 'minor' means an individual who 

19 is not older than the maximum age requiring paren-

20 tal notification or consent, or proceedings in a State 

21 court, under the law requiring parental involvement 

22 in a minor's abortion decision; and 

23 "(3) the term 'State~ includes the District of 

24 Columbia and any commonwealth, possession, or 

25 other ten-itOl'Y of the United State3.". 

-s 1640 IS 
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1 (b) CLERICAL A..l\IENDMENT .-The table of chapters 

2 for part I of title 18, United States Code, is amended by 

3 inserting after the item relating to chapter 117 the follow-

4 ing new item: 

"117A. Transportation of minors to avoid certain laws l"elating to 
abortion ............................................................................................ 2401.". 

o 

.S 1645 IS 
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NAJUU. Promoting Reproductive Choices 

May 8, 1998 

Ned Crabb 
Letters Editor 
The Wall Street Journal 
200 Liberty Street 
New York, NY 10281 

Dear Mr. Crabb: 

P. 18 

Professor Mary Ann Glendon's diatribe against President Clinton and his stand against the 
"Mexico City" abortion gag rule displays an extraordinary lack of understanding of the issues and 
groups involved and of the current state of women's reproductive health around the world (On 
Abortion, It's Clinton vs. The U.N .• May S, 1998). 

It is important for your readers to understand that the only reason the payment of U.N. dues is 
tied to the issue of abortion is because abortion opponents in Congress have inextricably linked the 
two. Anti-choice lawmakers are in effect holding hostage important foreign policy priorities of the 
Administration in an attempt to force the President to accept restrictive anti-family planning language. 
Glendon's piece also obscures the fact that, since the passage of the 1973 Helms Amendment, it has 
been illegal to use U.S. funds for abortion services overseas. 

The language to which President Clinton objects would deny U.S. family planning assistance to 
any organization operating overseas that uses its own non-U.S. funds to provide abortion services or 
even advocate on abortion issues in its own country. According to Secretary of State Madeline 
Albright, the "lobby" ban is "'basically a gag rule that would punish organizations for engaging in the 
democratic process in foreign countries and for engaging in legal activities that would be protected by 
the First Amendment if carried out in the United States_" 

Professor Glendon also appears to lack any understanding of the impact restrictive 
abortion policies have on women around the world. According to infonnation presented 
at the recent World Bank Conference on Safe Motherhood, approximately seventy to 
eighty thousand women die each year from unsafe abortions and every minute of every 
day a woman dies of complications related to pregnancy and childbirth. That s almost 
600,000 deaths per year. Abortion is a safe procedure when carried out legally under 
standard medical conditions, but under the threat of criminal prosecution or in 
substandard facilities, it becomes frighteningly unsafe. Restricting access to safe abortion 
and jeopardizing funding fOT family planning services only exacerbates this problem. and 
further endangers women facing crisis pregnancies. 

National Abonion 
dnd Reproducrive RightS 
ActiOn League 

1156 151h STreel, NW 

SuIre 700 
Wa$llillg/!lfl, DC 200:x; 

Pttorre (202) 973.:3000 
Fax (202) 973-31)96 

10536 Culver Boulevard 
Suite 8 
Culver City, CA. 00232 
PIlone (310) SSq.9l.14 
F~ (310) 21iHift42 

hr/f>://www,nafaLorg 
E-Mal1: naral@nafai.()({l 
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Ms. Glendon's statement that President Clinton ''has never wavered~' from some "principle" of 
unrestricted access to abortion is also counterfactual and preposterous. President Clinton, like 
NARAL, supports Roc v. Wade, which allows states to restrict abortion after viability, so long as 
women's health and lives are protected. As Governor of Arkansas, Clinton even signed legislation 
banning post-viability abortions, with exceptions for life, health, rape and incest. 

Finally, Ms. Glendon sIms family planning organizations by suggesting that much of their 
political advocacy work is aimed at population control through pressuring poor women into abortion 
and sterilization. Notlring could be further from the truth. Family planning organizations and pro
choice groups merely advocate that women need the full range of reproductive options available to 
them in order to responsibly manage their reproductive lives. That means access to safe abortion 
services, but also to the family plannjng services that help to reduce the need for abortion. 

I would suggest that the Professor do more research on what happens to women when their 
reproductive options are limited or denied. She can start with the country of Nepal where abortion is 
prohibited under any circumstances, including rape, incest and the endangennent of the woman's life, 
It would be interesting to see how she "spins" the deaths of the women in that country who seek unsafe 

) abortions despite the big hand of government and the threat of imprisonment. They do so because they 
have no choice and only limited options. 

-, 
\ 
J-

'. .,~' 

There is room for legitimate differences of opinion when it comes to the issue of abortion. But 
all parties suffer when inaccuracies and unsubstantiated assertions are presented as fact ac; they are in 
Ms. Glendon's piece. 

President 
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Record Type: Record 

To: Elena Kagan/OPD/EOP, Jennifer L. Klein/OPD/EOP, Katharine Button/WHO/EOP 

cc: Cynthia Dailard/OPD/EOP 
Subject: fyi --Child Custody Protection Act 

This bill basically sanctions those who transport minors across state lines for the purposes of 
having an abortion if the minor does not meet the parental notification requirements of the state in 
which they reside. There is a life of the minor exception. The Republicans have this bill on a very 
fast track with hearings scheduled for this week. DOJ has not fully reviewed the legislation yet, 
but Bill Marshall's view is that there no strong constitutional grounds on which to oppose it. My 
understanding is that legislative affairs is considering sending a decision memo to the President 
shortly. . 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Child Custody Protection Act Issues 

The following is a quick list of the'issues raised by this legislation. The 'A' list contains the ones 
that may have political traction. The 'B' list includes the more technical problems. 

A. The 'A' List 

1. The bill imposes criminal sanctions against family members. 

2. The bill imposes criminal liability on persons who may not realize they are violating the 
law (as when the minor falsely informs the transporter that she has parental consent.) This is 
because the bill predicates ha61hty on the intent to help the minor obtain an abortion rather than on 
the intent to help the minor avoid the application of a state's parental notification requirements. 

Note -- When Senator Abraham introduced the bill, he described the offense as involving 
the intent to avoid parental involvement requirements. He did not describe the offense as it is 
written in his bill -- the intent to help the minor obtain an abortion. 

3. The bill raises troublesome federal law enforcement concerns. Pursuing alleged 
violations would require the FBI to investigate a minor's family and close personal frieAds, raising 
serious privacy concerns. Enforcing this law would also raise federal enforcement resO! I[ce issues. 
Snould the federal government be expending its resources in conducting the types of investigations' 
that this law would require, and, if not, would passage of the bill merely be a hollow gesture? 

4. The bill represents a dramatic incursion into our traditional understanding of federalism. 
Federalism presumes that a citizen is free to take advantage of favorable laws in other states. This 
birlcurtails that right. 

B. The 'B' List 

1. The bill may impose the undue burden of having the minor comply with two separate 
parental notifiCation statutes -- her home state and the state of the provider. 

2. Th2., bill does not take into account that some states' parental involvement laws have no 
mechanism for extra-territorial application. For example, some states impose the duty to notify a 
parent on the In-state provider. Since, by definition there is no in-state provider in the case of an 
extra-territorial abortion, there is no person with legal authority to satisfy the state law's 
requ,irements. In such circumstances, the federal law would be a complete bar to the minor's 
ability to have anout-of- state abortion and, in those circumstances, might be constitutionally 
suspeg. 

3. The bill requires the minor to comply with the parental involvement laws of the state in 



which she "resides." This could be a different than the state of her domicile (permanent residence) 
and if so, could lead to a result in which a transporter who takes the minor to have the abortion in 
the minor's home state could be held criminally liable. This maybe particularly problematic in the 
case of a minor whose divorced parents reside in two different states. 

4. There are serious statutory ambi~ For example, state parental inyolvement 
statutes require takin9-1he-he d life of the mother into account, and, for that r ct 
the bill does not contain a health exception is permissib e. ut, ecause the bill does provide an 
exception for the mother's life It could d -em ting any other exce ti 0 tained in 
state aw (including health). Another ambiguity stems from the statute's definition of a law 
requIring parental involvement as one that requires the notification to, or consent of "a parent or 
guardian of that minor." Some states, however, allow other persons to provide consent, again 
raising the issue of whether the federal law pre-empts state law. 
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