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A few weeks ago, we sent you a list of policy ideas that could be announced over the next 
six months as part of the race initiative. We are attaching that list to this memo. It is worth 
noting again that none of these ideas has gone through the budget process, and some are more 
fully developed than others. We are continuing work on these policy ideas and will discuss some 
of them at the meeting tomorrow. 

In a recent article, William Julius Wilson wrote: "The country's deep racial divisions 
certainly should not be underestimated, but the unremitting emphasis on these gaps has obscured 
the fact that African-Americans, whites, and other ethnic groups sh~e many concerns, are besc;1 
bX many similar problems and have important values, aspirations, and hopes in common .... A 
new democratic vision must find issues and programs that concern families of all racial and 
ethnic groups, so that indiyidllals in tbese groups can honestly perceive mutuaTinterests and jOin 
in a multiracial coalition to move America forward." 

We believe the central focus ofthe race initiative should be a race-neutral opportuni!y 
agenda that reflects these common values and aspirations. Of course, there is still a need for 
iliong civil rights enforcement, narrowly tailored affirmative action programs, and certain other 
kinds of targeted initiatives (see, for example, the health initiative described in the attached 
memo). But the best hope for improving race relations and reducing racial disparities over the 
long term is a set of policies that expand opportunity across race lines and in doing sp force !!!e 

(

recognition of shared interests. These policies -- for example, education opportunity zan':'s; 
unIverSIty-school mentonng programs, housing vouchers, and community policing and ~ prosecuting initiatives -- address the concerns of working people of all races, at the same time as 
they provide especial benefits to racial minorities. 

We think you should state explicitly throughout the year thaI this kind of agenda is the 
best way to achieve racial progress -- to reduce racial inequalities and bridge racial divides. 
Expanding opportunity for all Americans has been the clear mission of your Presidency, and it 
should be the clear mission of your race initiative. 
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for racial equality needs a new polillca1strategy. 1bat 

strategy must appeal to America's broad !!?-ulti

ethnic population, while addressing the many problems that afflict disadvan

taged minorities and redressing the legaCY of historical racism in America. 

The nation seems to bave become more divided on issues pertaining to 

race, especially .ince the lint 0.]. Simpson murder trial. And affinnative ac

tion programs are under heavy assaulL Americans' understanding of the 

meaning and significance of race has become more confused. Many Ameri

cans are puzzled by complex racial changes-not onl¥ tb. growth of socia-. . 
economic inequality among African-Americans, but also the sharp increase 

i~ joblessness, concentrated poverty, and welfare receipt among ~e black 

J:lOOr living in ghet~s. Such changes bave unfolded in the aftermath of 

the passage of comprehensive civil rights legislation in the 1960. and the sub

sequent enactment of affirmative action programs and the antipoverty efforts 

of the Great Society. By now, some three decades later, not only bave many 

changes transpired for African-Americans and for American race relations. In 

addition, broad public sympathy for those minority individuals who have 

suffered the most from racial exclusion has waned. 
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Indeed, many white Americans have turned against public pro~ 
widely perceived as benefiting only racial minorities. Several decad .. ago, 
efforl3 to raise the public's awareness and conscience about the plight of 
African-Americans helped the enactment of civil righl3 legislation and affir
mative action programs. By the 1980s, however, blacldeaders' assertions that 
black progr .. s was a "myth"-rhetoric used to reinforce argumenl3 for 
stronger race-based programs-ironically played into the hands of conserva
tive critics. Although this .trategy may have increased .ympathy among some 
whites for the plight of black Americans, it also created the erroneous im

pr ... ion that federal antidiscrimination efforu had failed. And it overlooked 
the .ignificance of the complex racial changes that had been unfolding .ince 
the mid-1960 •. Perhaps mo.t pernicious of all, argumenl3 for more and more 
race-based programs to help blacks fed growing white concerns, aroused by 
demagogic m .. sages, that any special efforu by politicians to deal with black 
needs and complainl3 were coming at the expense of the white majority. 

While th .. e developmenl3 happened in politics, Americans confronted 
jarring new eoonomic conditions. N ationa! and international economic trans

formations have placed new stress .. on famili .. and communiti .. -.tresses 
that are hardIy confined to blacks. Along with African-Americans, large .eg
menl3 of the white, Latino, and Asian populations are also plagued by grow
ing economic insecuriti .. , family breakup., and community .tres .... Such 
conditions are breeding grounds for racial and ethnic tensions. In this social 
climate, oonservativ .. have attempted to unite white Americans around anger 
at the government and racial minoriti ... Their polit\cal message seems piau
.ible to many white taxpayers, who .ee themseIv .. as being forced to pay for 
programs that primarily benefit racial minorities. 

In this ... ar I .ugge.t how progres.ives can redefine the is.u .. so that 
the concerns of both the larger American population and the racial minority 
population are .imultaneously addressed. Progres.iv .. can pursue polici .. 
that unite rather than divide racial group., thus opening the way for'ihe for
!.!!.ation of a multiracial progres.ive ooalition in national politics. 

The Changing Climate for Race-Based Programs 
When affirmative action programs were fir.t discus.ed in the 1960., the 
economy was expanding, and incomes were rising. It was a time of optimism, 

a time when most Americans believed that their children would have better 
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lives than they had. During such times a generosity of spirit pennits consid

eration of sharing an expanding pie. 

In the decades immediately after World War II, all income group~ exp.
rienced economic advancement, including the poor. A rising tide did indeed 

lift all boats. In fact, as revealed in figure I, between 1947 and 1973 the low

est quintile in family income experienced the highest growth in annual in

come, "which meant that the poor were becoming less poor in both relative 

and absolute terms" (Bronfenbrenner et al. 1996, p. 14). But this pattern 

began to change in the early 1970s. Growth slowed, and the distribution of 

inflation-adjusted income started to become more unequal. Whereas average 
income gains from 1973 to 1992 continued for the higher quintiles (but at a 

rate considerably slower than that of the previous two decades), the two low

est quintiles actually experienced annual declines in income during this pe

riod. Wage data since 1979, based on percentiles instead of quintiles (see 

figure 2), show a pattern quite similar to the trends in family income. The 

wages of those at the top have continued to clirnb in recent years, while those 

at the bottom have fallen steadily. 

Thus the downward trend in wages during the past two decades has 
lowered the incomes of the least weD-off citizens. This trend ~n ac-

a owm sense amon an mcreasmg nUmber 0 ericans 

that their long-term economic prospects are bleaker. And they wo not be 

reassured to learn that the Uni\Cd States has had the most rapid growth of 

wage inequality in the Western world. In the 1950s and 1960s the av:r..ge 

earnings of coDege graduates was omy about 20 percent higher than that of 

high school graduates. By 1979, it had increased to 49 percent, and then it 

rapidly grew to 83 percent by 1992. "When the American economy re

bounded from a recession in the early 1990s, roughly 2 million new jobs 

were created per year, but a large percentage of these offered wages below $8 

an hour (or about $16,000 a year), with few if any health benefits and not 

much opportunity for advancement" (Bronfenbrenner et al. 1996, p. 117). 

In sum, since the late 1970s, real wages (that is, wages adjusted for infla

tion) have fallen in the United States. Wage disparities between those with 

coDege degrees and those without have widened considerably. Working-class 

Americans feel economicaUy pinched, barely able to maintain current stan

dards of living even on two incomes. Many are insecure about keeping their 

jobs and fear that they will never be able to afford to send their children to 



Figure 1. Family Income in the United States 
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Figure 2. Wage Growth in the United States 
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college. Many believe that for all their hard work, their children's lives will be 

worse than theirs. For example, a 1995 Harris poll, conducted for Business 
Week, revealed that only one-half of all parents expected their children to 

have a better life than theirs; nearly seven out of ten believed that the Ameri

can dream has been more difficult to achieve during the past ten years; and 

three-quarters felt that the dream will be even harder to achieve during the 

next ten years (cited in Bronfenbrenner et al. 1996). 

Unfortunately for those who support race-based programs, this p-criod 

of economic hard times has not been an ideal climate for a national deba e ~n 
affirmative action. esplte e recent economic recovery and low rates of un

employment, most tami.lies continue to struggle with declining real wages, in

creasing job displacement, and job insecurity in a highly integrated and 

highly technological global economy. During periods when people are beset 

with economic anxiety, they become more receptive to simplistic ideological 

messages that deflect attention away from the real and complex sources of 

their problems, and it is vitally important that political leaders channel 
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citizens' frustrations in more positive or constructive directions. For the past 

few years and especially in 1995, immediately after the congressional elec.

tions of 1994,just the opposite frequently occurred. The poisonous racial 
rhetoric of certain highly visible spokespersons has increased racial tensions 
and channeled frustrations in ways that severely divide the racial groups. In

stead of associating citizens' problems with economic' and political changes, 
these divisive messages. have encouraged them to turn' on each other-race 

race. mted out in a New York Tomes editorial (Wilson 1992), 
this was a theme repeatedly emphasized by B ton during his 1992 cam-
paign for the presidency. 

Many white Americans have turned against a strategy emphasizing pro
grams that they perceive as benefiting only racial minorities. There has been 
a growing concern, aroused by demagogic messages, that the politicians' sen

sitivity to black. complaints had come at the expense of the white majority. 
And undifferentiated black complaints have aggravated the situation because 

they have reinforced a perception that, whatever our efforts, nothing really 
works, and a lot of time, energy, and money have been wasted. 

The Rising Significance of Class 
By the beginning of the 1980s, the accomplishments of the civil rights struggle 
were clear; among them were the rising numbers of blacks in professional, 

technical, managerial, and administrative positions. Progress was also evi
dent in the increasing enrolhnent of blacks in coUeges and urtiversities and 

the growing number of black. homeowner •• The expansion of participation in 
these areas was proportionately greater for blacks than for whites because 

such a tiny percentage of blacks had held property or purwed higher educa
tion before this time. A1J Jennifer Hochschild has pointed out, "One has not 

really succeeded in America unless one can pass the chance for success on to 
one's children" (1995, p. 44). Until the 1960., doing so was quite diflicult 
even for the few members of the old black middle class. Empirical research 

in the early 1960. provided no evidence that class could rival the powerful 

effects of race on black occupational and income achievements. In other 
word., states Hochschild, blacks "experienced a perverse sort of egalitarian

ism-neither the disadvantages of poverty nor the advantages of wealth made 
much difference in what they could achieve or pass on to their children. Dis

crimination swamped everything else" (p. 44). 
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Research by social scientists, however, reveals that between 1962 and 

1973, class began to affect career and generational mobility for blacks as it 

had regularly done for whites (Wilson 1980; Featherman and Hauser 1978; 

Hout 1984). In particular, blacks from the most advantaged backgrounds 

experienced the greatest upward mobility. For the first time in American 

history, more advantaged blacks could expect their succeSs to persist and 

cumulate. These trends have continued since 1973 but at a slower rate 

(Hochschild 1995, p. 44). On the other hand, among the disadvantaged seg

ments of the black population, especially the ghetto poor, many dire prob

lems-joblessness, concentrated poverty, family breakup, and the receipt of 

welfare-were getting even worse between 1973 and 1980 . 

The dilferentialrates of progress in the black community have continued 

throulW the 1980. and early 1990s. Family incomes among the poorest of the 

poor reveal the pattern. From 1977 to 1993, the percentage of blacks with in

comes below 50 percent of the amount designated as the poverty line, what 

we call the poorest of the poor, increased from 9 percent of the total black 

population in 1977 to 17 percent in 1993. in 1977, fewer than ~ne of every 

three poor blacks fell below one-half of the poverty-line amount, but by 1993 

the proportion rose to more than one-half (these figures and those that follow 

have been adjusted for inIIation). In 1993 the average poor black family 

slipped further below the poverty level than in any year since 1967, when the 

Census Bureau .tarted collecting such data (U.S. Bureau of the Census, 

1994). 

From 1975 to 1992, while the average income of the· lowest quintile of 

black families in the United States declined by one-third and that of the 

second-loWest quintile declined by 13 percent, the average income of the 

highest quintile of black families climbed by 23 percent and that of the top 5 

percent by 35 percent- Although income inequality between whites and 

blacks is substantial and the financial gap is even greater between the two 

races when wealth is considered-total financial assets, not just income 

(Oliver and Shapiro 1995; Wolff 1995)-in 1992 the highest fifth of black 

families nonetheless secured a record 49 percent of the total income among 

black families, compared to the 44 percent share of the total income received 

by the highest fifth of white families, also' a record. So while income inequal

ity has widened generally in America since ]975, the divide is even more dra

matic among black Americans. If we are to fashion remedies for black 
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poverty, we need to understand the origins and dynamics of inequality in the 

African-American community. Without disavowing the accomplishments of 

the civil rightS movement, black leaders and policymakers now need to give 
more attention to remedies that will make a concrete difference in the lives of 

the poor. 

The Achievements and Limits of Affirmative Action 

The demands of the civil rights movement reflected a general assumption on 

the part of black leaders in the 1960. that the government could best protect 

the rights of individual members of minority groups, not by fonnally bestow

ing rewards and punishments based on racial group membership, but by 
using antidiscrimination legislation to enhance individual freedom. The 

movement was particularlyconcemed about access to education, employ

ment, voting, and public accommodations_ From the 1950s to 1970, the em

phasis was on freedom of choice; the role of the state was to prevent the 

formal categorization of people on the basis of race. Antibias legislation was 

designed to eliminate racial discrimination without considering the propo .... 

tion of minorities in certain positions. The underlying principle was that in

dividual merit should be the sole determining factor in choosing candidates 

for desired positions. Because civil rights protests against racial discrimina

tion clearly upheld a fundamental American principle, they carried a degree 

of moral authority that leaders like Martin Luther King,Jr., were able to re

peatedly and effectively emphasize_ 

It would have been ideal if programs based on the principle of freedom 

of individual opportunity were sul\icient to remedy racial inequality in our 

society. But long periods of racial oppression can result in a system of in

equality that lingers even after raCiiI b31Tiers come down. The most disad

"",taged minority individuals, crippled by the cumulative effects of both race 

and class subjugation, disproportionately lack the resources to compete 

_effectively in a free and open markcL 
Eliminating racial barriers creates the greatest opportunities for the het

ter-trained, most talented, and best-educated members of minority groups 

because these members possess the resources to compete most effectively. 

These resources reflect a variety of advantages-fami1y stability, financial 

means, positive peer groups, good schooling-provided or made possible by 

their parents (Fishkin 1983). 
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By the late 1960s, a number of black leaders began to recognize this. In 

November 1967, Kenneth B. Clark said, "The m~ses of Newoes are now 

starkly aware of the fact that recent civil rights victories benefited a very small 

percentage 01 mIddle-class Negroes while (poorer blacks'] predicament re

mamed the same or worsened" (Clark 1967, p. 8). Simply eliminating racial 

barriers was not going to be enough. As the black economist Vivian Hender

son put it, "If all racial prejudice and discrimination and all racism were 

erased today, all the ills brought by the process of economic class distinction 

and ~conomic depression of the masses of black people would remain" 

(Henderson 1975, p. 54) . 

Accordingly, black leaders and liberal policymakers began to e!9phasize 

the need not only to eliminate active discrimination but also to counteract the 

drects 01 past racial oppression. Instead of seeking remedies ~;uy for indi

vidual complaints of discrimination, as specified in Title 7 of the Civil Rights 

Act of 1964 (which prohibits employers from discriminating against individ

uals on the grounds of race, color, religion, gender, or national origin), they 

sought government-mandated affirmative action programs designed to en

sure adequate minority representation in employment, education, and pub

lic programs. 

But if the more advantaged members of minority groups benefit dispro

portionately from policies that embody the principle of equality of individual 

opportunity, they also profit disproportionately from affirmative astion poli

cies ba!5cd solely on their racial group membership (Fishkin 1983). Minority 
individuals from the most advantaged families tend to be disproportionately 

represented among those of their racial group most qualified for preferred 

status, sum as college admissions, higher-paying jobs, and promotions. 

Thus policies of affirmative action are much more likely to enhance the so

cioeconomic positions of the more advantaged minority individuals than the 

positions of the truly disadvantaged (Loury 1984 and 1995). 

To be sure, affirmative action was not. intended mainly to benefit the 

more advantaged minority individuals. As William L. Taylor, the former di

rector of the United States Civil Rights Commission, has stated, "The focus 

of much of the [affirmative action] effort has been not just on white-collar 
jobs, but also on law enforcement, construction work, and craft and produc

tion in large companies-all areas in which the extension of new opportuni
ties has provided upward mobility for less advantaged minority workers" 
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(Taylor 1986, p. 1714). As Taylor also notes, studies show that many mi

nority students entering medical schools during the 1970s were from low
income families. 

Affirmative action policies, however, did not really open up broad av

enues of upward mobility file the masse' ofdjsadvanta"d blacks. ~iJtc other 

forms of "creaming," they provided opportunities for those individuals from 

low socioeconomic background with the greatest educational and sociaI re

sources. A careful analysis of data on income, employment, and educational 

attainment would probably reveal that only a few individuals who reside in 

the inner-city ghettos have benefited from affinnative action. 

Since the early 1970s urban minqrities haye been highly wJnerable to 

structunI changes in the economy, such as the shift from goods-pr04ucing to 

service-producing industries, the increasing polarization of the labor market 

into low-wage and high-wage seeton, the destabilizing innovations in tech
nology, and the relocation of manufacturing industries outside the central 

city. These shifts have led to sharp increases in joblessness and the related 

problems of highly concentrated poverty, weI&re receipt, and &miIy breakup, 

despite the passage of antidiscrimination legislation to correct discriminatory 

patterns through litigation and the creation of affimiative action programs 

that mandate goals and timetables for the employment of minorities (W!Ison 

1987, 1995). 

On the other hand, affirmative action programs have helped to bring 

( 

about sli3iP mcreases m ilie number of blacks entering higher education and 

gaining professional and managerial pos!!ions. Moreover, as long as ~ori
ties are underrepresented in high-paying, desirable positions in society, affir
mative action programs will be needed. Nonetheless, in response to cries 

from conservatives to abolish affirmative action altogether, some liberals have 

argued for a shift from affirmative action based on race to one based on ec0-

nomic class or need (Kahlenberg 1995). 

The major distinguishing characteristic of affirmative action based on 

~
eed is the recoWtion that the problems of the disadvantaged-low in~me, 

crime-ridden neighborhoodS, broken homes, inadequate housing, poor edu

cation, cultulil and lingwsuc differences are not ilIways clearly related to 

previous racial discrimination. Children who grow up in homes plagued by 

these disadvantages are more likely to be denied an equal chance in life be

cause the development of their aspirations and talents is hindered by their en-

vironment, regardless 
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vironmen~ regardless of race. Minorities would beneftt disproportionately 

from affirmative opportunity programs designed to address these disadvan

tages because they suffer disproportionately from the effects of such environ

ments, but the problems of disadvantaged whites would be addressed as well . 

I\!! aflinnative action based solely on need, however, woUld result in the 

systematic exclusion of many middle-income blacks from desirable positions 

because the standard or conventional measures of rfonnan;are not sensi

tive to e cum tive effects o[ race. By this I mean having one's life choices 

limited by race, regardless of class, because of the effects of living in segre

gated neighborhoods (that is, being exposed to styles of behavior, habits, and 

the particular skills that emerge from patterns of racial exclusion), because of 

the quality of de facto segregated schooling, and because of the nurturing by 

parents whose experiences have also been shaped and limited by race, which 

ultimately affects the resources they are wle to pass on to their cbiIdren 

(Heckman 1995). 

Thus ifwe were to rely solely on the standard criteria for college admis

sion, like SAT scores, even many cbiIdren from black middle-class families 

would be denied admission in favor of middle-class whites who are not 

e down by the accumulation of disadvantages that stem from racial re

strictions and who there ore n to score gher on these convenbo mea
SlIF!j§r An affinnative action based solely on need or econOmIC aass Posigon 

could create a situation in which African·Americans who are admitted to 

Harvard represent the bottom half of the socioeconomic continuum in the 

black community, while those who are in the top half tend to be excluded be

cause they are not eligible for consideration under alIirmative action. They 

would therefore be left to compete with middle- and upper-income whites 

who are not burdened by the handicaps of race-as their higher scores on the 

conventional tests re8ccL 

The extent to which standard aptitude tests like the SAT and tests used 

for promoting police officers. are measuring not privilege but real merit or the 

real potential to succeed is not readily apparent. Ideally. we should develop 

exible criteria of evaluation or performance measures, as opposed to 

erical 'deJines or quotaS, wo not exc ude people with back· 

I[ound handicaps, in udmg Itliriority racial backwund, who bave as m~ch 
potential to succeed as those admitted without those handicaps. While some 

test scores may correlate well Min perfonnance, they do not necessarily 
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measure important attributes that also determine performance, such as per

severance, motivation, interpersorud skills, reliability, and leadership quali
ties. Accordingly, since race is one of the components of being disadvantaged 
in this society, the ideal affirmative action program would emphasize flexible 
criteria of evaluation based on both need and race. 

The cumulative effects of historical discrimination and racial'segregation 
are reflected in many subtle ways that result in the underrepresentation of 
blacks in positions of high status and their overrepresentation in positions of 
low status. Some of these problems can be easily addressed with affirmative' 
action programs that are at least in part based on race; others have to be com
bated by means of race-neutral strategies. As indicated earlier, less-advan
taged blacks are extremely vulnerable to changes in our modern industrial 
society, and their problems are difficult to solve by means of race-based 
strategies alon~ther those that support equality of individual opportwtity, 
such as the Civil Rights Act of 1964, or those that represent affirmative ac
tion. Now more than ever, we need broader solutions than those we have em

ployed in the pasL 

From Preference to Affinnative Opportunity 
Given the current political climate and the new social inequality, any program 
designed to significantly improve the life chances of disadvantaged minori
ties, including increased employment opportunities, would have to be broadly 
applicable. That is. it would have to address th~ concerns of wide segme'lts 
of the U.S. population, not just those of minority citize",!' 

Almost two decades ago, V'lVian Henderson argued that "the economic 
future of blacks in the United States is bound up with that of the rest of the 
nation. Politics designed in the future to cope with the problems of the poor 
and victimized will also yield benefits to blacks. In contrast, any efforts to 
treat blacks separately from the rest of the nation are likely to lead to frustra
tion, heightened racial animosities, and a waste of the country's resources 

and the precious resources of black people" (Henderson 1975, p. 54). 
Henderson's warning seems to be especially appropriate in periods of 

economic stagnation, when public support for programs targeted to minori
ties-or associated with real or imagined material sacrifice on the part of 
whites-tends to wane. The economy was strong when affinnative action 

programs were introduced during the Johnson administration. When the 
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economy turned down in the 1970s, the public's view of affinnative acU·on in
creasingly soured. 

Furthermore, asJoseph A. Califano, Johnson's staff assistant for domes

tic affairs, observed in 1988, such programs were generally acceptable to 

whites "only as a temporary expedient to speed blacks' entry into the social 

and economic mainstream." But as years passed, many whites "saw continu

ing such preferences as an unjust insistence by Democrats that they do 

penance for an era of slavery and discrimination they had nothing to do 

with." They also associated the decline in public schools not with broader 

changes in society but with "forced integration" (Califano 1988, p. 29). 
The Democrats also came under fire for their support for programs that 

increasingly were misrepresented as being intended for poor blacks alone. 

VIrtually separate medical and legal ByBtems developed in many cities. Pub
lic services became identified mainly with blacks, private services mainly with 

whites. In an era of ostensible racialjustice, many public programs ironically 

seemed to constitute a new and costlier form of segregation. White taxpayers 

saw themselves as being forced through taxes to pay for medical and legalser

vices that many of them could not afford to purchase for their own families. 

White reaction to race-based problems has several dimensions, however. 

Over the past fifty years, there has been a ste rise' white su rt fo! racial 

dese on. or example, although in 1942 only 42 percent of white 

Americans supported integrated schooling, by 1993 that figure had skyrock

eted to 95 percenL Public opirUon poDs revealsirnilar patterns of change dur

ing the past five decades in white support for integration with regard to 

public accommodations, mass transportation, and housing (Bobo and Smith 

1994). 

Nonetheless, the virtual disappearance of Jint Crow attitudes toward 

racial segregation has not resulted in strong backing for govemme~t pro

grams to aggressively colllbat diScnnunaflOn, mcrease lUrther mtegrabon, en
FeJH hlaelts in iu~~wtjons of higper learning, or ~e the proportion of 
blacks in high-level occupations. Indeed, as evidenced in the public opirUon 

poDs, whites overwhelmingly object to· government assistance targeted to 

blacks. Whereas eight of every ten African-Americans believe that the gov

ernment i.· not spending enough to assist blacks today, only slightly more 

than one-tlUrd of white Americans feel this way. The idea that the federal gov

ernment "has a special obligation to help intprove the living standard of 
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blacks" because they "'have been discriminated against so long" was sup

ported by only one in five whites in 1991 and has never exceeded more than 

one in four since 1975 (Bobo and KluegelI994). And the lack of white sup

port for this idea is unrelated to such background factors as age and educa

tion level. 

Of course, the most widely discussed racial policy issue in recent years 

has been affinnative action. Despite a slight decrease in opposition to alIir
mative action programs in education and employment between 1986 and 

1990, sentiments against these programs remain strong. In 1990, almost 

seven in ten white Americans opposed quotas to admit black students in col

leges and universities, and more than eight in ten objected to the idea of pref

erential hiring and promotion of blacks. 

Such stcong white opposition to quotas and preferential hiring and pro

motion should not lead us to overlook the fact that there are some affinnative 

action policies that are supported by wide segments of the white ~ulation, 

regardless of racial attitu"es. Recent studies reveal that, while opposing such 

"preferential" racial policies as college admission quotas or job hiring and 

promotion Str.ltegies designed to achieve equal outcomes, most white Amer

icans approve of such "'compensatory" affirmative action policies as rase

!'U'geted pro s for' ob tninin ,s ecial education, and recruitment (Bobo 

and Smith 1994; Bobo and Kluegel 1993; Lipset and Schneider 1 78; 

Kluegel and Smith 1986; Kinder and Sanders 1987). For example, in the 

1990 General Social Survey, 68 percent of all whites favored spending more 

money on schools in black neighborhoods, especially for preschool and early 

education programs. And 70 percent favored granting special oollege schol

arships to black children who maintain good grades (Bobo and Smith 1994). 

Acoordingly, programs that enable blacks to take advantage of opportu

nities, such as race-targeted early education programs and job tnining, are 

leSslikely to be "perceived as challenging the values of individualism and the 

wOrk ethic." In other words, compensatory or opportunity-enhancing alIir
mative action programs are supported because they reinforce the belief that 

the allocation of jobs and economic rewards should be based on individual 

effort, tnining, and talent. As sociologists Lany Bobo and James Kluegel 
(1993) put i~ "Opportunity-enhancing programs receive greater support be

cause they are consistent with the norm of helping people help themselves.· 

In addition, opportunity-enhancing programs do not challenge principles of 
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equity. Indeed, requirements that beneficiaries of such programs make the 

effort to acquire the training and skills needed to improve the~r economic po

sitions are fully consistent with reward on the basis of individ~al effort." 

Unlike preferential racial policies, opportunity-enhancing programs have 

popular support and a relatively weak connection to antiblack attitudes (Bobo 
and Smith 1994). For all these reasons, to make the most effective case for 

affirmative action programs in a period when such programs are under attack 

from many quarters, emphasis should be shifted from numerical guidelines 

to opportunity. The concept that I would use to signal this shift is "affirma
tive opportunity."* By substituting "opportunity" for "action," the concept 

"affirmative opportunity" draws the focus away from a guarantee of equality 

of results, which is how "aflirmative action" has come to be understood. 
It echoes the phrase "equal opportunity," which connotes a principle that 

most Americans still support, while avoiding connotations now associated 

(fairly or not) with the idea of affirmative action-connotations like quotas, 

lowering of'standards, and reverse discrimination, which most Americans 

detest. 

However, by retaining the tenn "affirmative," the concept keeps the COD

notation that something more than offering formal, legal equality is required 

to overcome the legacy of slavery and Jim Crow segregation. AJJ a society, we 

also have the continuing moral obligation to compensate for the enduring 

burdens-the social and psychological damage-of segregation, discrimina

tion, and bigotry. To practice affirmative opportunity means to renew the na

uon's commitment to enable all Americans, regardless of income, race, or 
other attributes, to achieve to the highest level that their abilities will pernIk 

In this sense, the phrase echoes President Johnson's 1965 Howard Univer

sity commencement speech on hunIan rights, which was unifonnly praised 

by black civil rights leaders . 

To repeat, polling data suggest that Americans support the idea of affir

mative action programs to enable people to overcome disadvantages that are 

not of their own malting. This should be done, however, by using flexible 

*My views on affinnative opportunity have greatly benefited from my discussions 

with Nod Salinger of the Irving B. Harris School of Public Policy at the University of 

Chicago. Salinger hdped me to draft several memor.mda on affinnative action for the 

White House, and my views here were initially developed in those memoranda. 
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criteria of evaluation, not numerical guidelines or quotas. The obvious re

joinder is that "using flexible criteria" is another way of saying that lower 

standards will be pennitted. On the contrary, using flexible criteria of evalu
ation will ensure that we are measuring merit or potential to succeed rather 

than privilege. In other words, we want to use criteria that would not exclude 
people who have as much potential to succeed as those admitted who have 
more privileged backgrounds. 

The differences in average test scores, touted by some opponents to 

compensatory social programs and affinnative action, are largely measures of 
differences in opportunities between the advantaged and the disadvantaged, 
especially in equal aooess to high-quality child care and good schooling (Heck
man 1995; Neal andJo/UiSon 1995). Flexible entena accommodate the need 
to design metrics ofibility iIlat predict success and that are not captured Sy 
such tests. Indications of these attributes may be obtained from letters of rec

ommendation, past perfonnance, or other measures. Mayor Richard Daley's 
use of merit promotions in the Chicago Police Departtnent, which are based 
on such factors as job perfonnance and leadership ability, is an example of 
how such criteria can be used. 

Relying on flexible criteria may be a way of replacing the goals and 
timetables currently used by government agencies and contractors. Having 
said that, I should also note that it will be extremely important to calibrate the 
use of flexible criteria in practice. They must be presented as a way of ex
panding the pool of qualified applicants by making attributes other than raw 
test scores count more. Flexible criteria must be applied in thoughtful ways, 
based on the experience of what works in certain situations and particular in
stitutions_ Otherwise, the practice will be infected with arbitrariness, which 
would quickly undermine public support. 

New Social Rights for AIl Americans 
Aflinnative opportunity efforts remain vital to a progressive strategy and cen
tral to the continuing quest for racial justice in America. But affinnative op
portunity programs alone are not enough. They ought to be combined with 
appropriate race·neutral public policies in order to address economic inse

curities that now affect many groups in an era of rising social inequality. 
In thinking about social rights today, we must appreciate that the poor 

and the working class .. of all racial groups struggle to make ends meet and 
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that even the middle class has experienced a decline in its living standard. 

Americans across racial and class boundaries worry about unemployment 

and job security, declining real wages, escalating medical and housing costs, 

the availability of affordable child care programs, "the sharp decline in the 

quality of public education, and crime and drug trafficking in their neigh

borhoods. 

Not surprisingly, these concerns are clearly reflected in public opinion 

surveys. For the last several years, national opinion polls consistently reveal 

strong public backing for government labor-market strategies, including 

training efforts, to increase employment opportunities. A 1988 Harris poll 

~ 
indicated that almost three-quarters of its respondents would support a tax "f increase to pay for child care. A 1989 Harris poll reported that almost nine 

out often Americans would like to see fundamental changes in the health care 

system of the United States. A September 1993 New York 7ima-cBs poll, on 

the eve of President Clinton's health care address to the nation, revealed that 

nearly two-thirds of the nation's citizens would be Willing to pay higher taxes 

"so that all Americans have health insurance that they can't lose no matter 

whaL n Finally, recent surveys conducted by the National Opinion Research 

Center at the University of Chicago reveal that a substantial majority of Amer

icans want to see more money spent on improving the nation's educational 

system and on halting the rise in crime and drug addiction (General Social 

Survey 1988-94). 

Despite being officially race-neutral, programs created in response to 

these concerns-programs that increase employment opportunities and job 

skills training, improve public education, promote better child and health 

care, and reduce neighborhood crime and drug abuse-would dispropor

tionately benefit the most disadvantaged segments of the population, espe

cially poor minorities. Social programs, too, can further racial justice, 

provided that they are designed to include the needy as well as the somewhat 

better off. 

A comprehensive race-neutral initiative to address economic and social 
inequality should be viewed as an extension of-not a replacement for-op

portunity-enhancing programs that include race-based criteria to fight social 

inequality. To repeat, I feel that such programs should employ flexible crite

ria of evaluation in college admission, hiring, job promotion, and so on, and 

should be based on a broad definition of disadvantage that incorporates 
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no!ions of both need and race. Although recent public opinion polls inclieate 
that most Americans would support race-based programs intended to en
hance opportunities, mobilizing and sustaining the political support for such 
programs will be much more difficult if they are not designed to reach 
broader segments of the American population. 

Other programs that can be accurately described as purely race-neutral
national heath care, school refonn, and . ob traini based on need would 

greatly benefit not 0 y racial minority populations but large segment!! of the 
dominant white population as well. National opinion poll results suggest the 
possibility of a new alignment in support of a comprehensive social rights ini
tiative that would include such programs. If such an alignment is attempted, 
perhaps it ought to feature a new public rhetoric that would do two things: 
focus on problems that affiict not only the poor but the working and middle 
classes as well; and emphasize integrative programs that would promote the 
social and economic improvement of all groups in society, not just the truly 
clisadvantaged segments of the population. 

In the new, highly integrated global economy, an increasing nwnber of 
Americans across racial, ethnic, and income groups are experiencing declin
ing real incomes, increasing job clisplacement, and growing economic inse
curity. The unprecedented level of inner-city joblessness represents one 
important aspect of the broader economic clislocations that cut across racial 
and ethnic groups in the United States (Wilson 1996). Accorclingly, where 
economic and social reforms are concerned, it hardly seems politically wise 
to focus mainly on the most clisadvantaged groups while ignoring other seg
ments of the population that have also been adversely affected by global ec0-

nomic changes. 
Unfortunately, just when bold new comprehensive initiatives are ur

gently needed to address these problems, the U.S. Congress has retreated 
from using public policy as an instrument with which to fight social inequal
ity. Failure; to deal with this growing social inequality, including the rise of 
joblessness in U.S. inner cities, could seriously worsen the economic lives of 
urban families and neighborhoods. . 

Groups ranging from the inner-<:ity poor to the working- and middle
class Amerieans who are struggling to make ends meet will have to be effec
tively mobilized in order for the current course taken by policymakcrs to be 
changed. Perhaps the best way to accomplish this is through coalition poli-
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tics that promotes race-neutral efforts-such as jobs creation, further expan

sion of the earned income tax credit, public school refonn, access to excellent 

child care programs, and universal health insurance. A broad-based politieal 

coalition is needed to successfully push such programs through the political 

process. 

Because an effective political coalition in part depends upon how the is

sues to be addressed are defined, it is imperative for leaders to underscore the 

need for economic and social reform that benefits all groups, not just Amer

ica's minority poor. Changes in the global economy are creating growing so

cial inequality and situations which intensify antagonisms between different 

racial and ethnic groups. Yet groups who often see themselves as antagonists 

may become allies in a reform coalition to redress common problems-espe

cially problems perceived as caused by forces outside their own control. 

In the absence of a broad, effective coalition, disadvantaged groups 

could find themselves in a very vulnerable political position. According to re

cent proposals in the House of Representatives, more than two-thirds of pro

posed spending cuts from the federal budget for the year 2000 would come 

from programs targeted for low-income citizens, even though these programs 

represent oruy one-fifth of the current federal budget. And the situation is 
even more clear-cut when we consider possibilities for new social programs. 

U ruess progressives can build broad coalitions, it is unlikely that Congress 

will ever vote to finance the kinds of reforms that are needed to combat the 

new social inequality. The momentum is away from, not toward, adequate so

cial programs. 

Instead of recognizing and dealing with the complex and changing real

ities that have led to economic disiresa for so many Americans, policymakers 

seek to assign blame and associate the economic problems of families and in

dividuals alike with such personal shortcomings as lack of initiative, work 
ethic, or motivation. Consequently, there is very little suppon in favor of 

financing any sociaJ programs, even the creation of public service jobs for the 

limited number of welfare recipients who reach a time limit for the receipt of 

welfare checks. Considering the deleterious consequences that this shon

sighted retreat from public policy will have for '0 many Americans, it is dis· 

tressing that progressive groups, far from being ene~gizcd to reverse the 

public policy direction in which the country is now moving, at times appear 

intimidated and paralyzed by today" racially charged political rhetoric. 
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Comprehensive solutions for the new social inequality stand litde 
chance of being adopted or even seriously considered if no new political 

coalition begins pressing for economic and social reform. Political leaders 

concerned about the current shift in public policy will have to· develop a uni

fying rhetoric, a progressive message that both resonates with broad seg· 

ments of the American population and enables groups to recognize that it is 

in their interest to join a reform coalition dedicated to moving America 

forward. 

Bridging the IUcial Divide 

Given America's tense racial situation, especially in urban areas, the fonna
iion of a multi-ethnic reform coalition will not be easy. Our nation's response 

to racial discord in the central city and to the growing racial divide between 

the city and the suburbs has been disappointing. In discussing these prob

lems we have a tendency to engage in the kind of rhetoric that exacerbates, 

rather than alleviates, urhan and metropolitan racial tensions. Ever since the 

1992 Los Angeles riot, the media has focused heavily on the factors that di

vide rather than unite racial groups. Emphasis on racial division peaked in 

1995 following thejury's verdict in the O.j. Simpson murder trail. Before the 

verdict was announced, opinion polls revealed, whites overwhelmingly 

thought that Mr. Simpson was guilty, while a substantial majority of blacks 

felt that he was innocent. The media clips showing public reaction to the ver

dict dramatized the racial contrasts: blacks appeared elated and jubilant; 

whites appeared stunned, angry, and somber. America's racial divide, as de

picted in the media, seemed wider than ever. 

The country's deep racial divisions certainly should not be underesti· 

mated, but the unremitting emphasis on these gaps has obscured the fact that 

African-Americans, whites, and other ethnic groups share many concerns, 

are beset by many similar problems, and have important values, aspirations,. 

and hopes in common. 

For example, if inner-city blacks are experiencing the greatest problems 

of joblessness, their situation is nevertheless a more extreme fonn of eco

nomic difficulties that have affected many Americans since 1980. Solutions 

to the broader problems of economic marginality in this country, including 
those that stem from changes in the global economy, can go a long way toward 

addressing the problems of inner-city joblessness, especially if the applica· 

tion of resources inc 
(Wilson 1996). Dis 

problems promote: 

severity in the prol 

races together, not al 
tension. 

Because the pr< 

vere, a vision ofintel 
but at the same tim! 
more important tha 

promoted by all lea, 

A new democr. 

is so divisive that v 

work together in a 0 

aIize that if a politic 

ties draw back, jw 

minority audiences 

cern families of all 

groups can honesd: 

tion to move Amen 
Despite legacl. 

events, a politics a 
racial groups is vel 

above all popular 
and work to fashioJ 

progressive new m 



de 

eal 
,rs 
ru-

:g-

: 18 

lea 

>a-

ISe 

:en 
,h-

ea, 

:he 

di-

in 

:he 

;ly 
,ks 

er-

nt; 

:Ie-

sci-
hat 

nB, 

no, 

;ms 

co-

ms 

mg 
.rd 

ca-

• • 

Affirmative opportunity 77 

tion of resources includes wise targeting of the groups most in need of help 

(Wtlson 1996). Discussions that emphasize common solutions to shared 

problems promote a sense of unity, regardless of the different degrees of 

severity in the problems afflicting different groups. Such messages bring 

races together, not apart, and are especially important during periods of racial 

tension. 
Because the problems of the new social inequality are growing more se

vere, a vision of interracial unity that acknowledges racially distinct problems 

but at the same time emphasizes transracial solutions to shared problems is 
more important than ever. Such a vision should be developed, shared, and 

promoted by all leaders in this country, but especially by politiealleaders. 

A new democratic vision must reject the commonly held view that race 

is so divisive that whites, blacks, Latinos, and other ethnic groups cannot 

work together in a common cause. Those articulating the new vision must re

alize that if a political message is tailored to a white audience, racial minori

ties draw back, just as whites draw back when a message is tailored to 

minority audiences. The challenge is to find issues and programs that con

cern families of all racial and ethnic groups, so that individuals in these 

groups can honestly perceive mutual interests and join in a multiracial coali

tion to move America fotward. 

Despite legacies of racial domination and obstacles thrown up by recent 

events, a politics about problems and solutions relevant for people across 

racial groups is very possible in the United States today. Politiealleaders

above all popular Democrats-should forcefully articulate such a message 

and work to fashion the multiracial coalitions that must be at the heart of any 

progressive new majority in American democracy. 
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s the tum of the century approaches, the movement 

for racial equality needs a new political strategy. That 

strategy must appeal to America's broad multi

ethnic 'Population, while addressing the many problems that aHIict disadvan

taged minorities and redressing the legacy of historical racism in America. 

The nation seems to have become more divided on issues 'pertaining to 

race, especially since th~ first O.J. Simpson murder trial And affirmative ac-. . , . . 

tion programs ~ 1ffider heavy assault. Americans' 1ffiderscinding of the 

meaning and significance of race has become more coillUsed. Many Ameri

cans are puzzled by complex racial changes-not only the growth of socio

~conomic inequality among Arncan-Americans, but also the sharp increase 

in joblessness, concentrated poverty, and welfare reCeipt among the black 

poor living in ghettos. Such changes have unfolded in the aftermath of 

the passage of comprehensive civiI rights legislation in the 1960s and the suh-
. . . . 

sequent enactMent of alIinnative action programs and the antipoverty efforts 

of the Great Society. By no';', some three decades later, not only have many 

changes transpired for Aliican-Americans and for American race relations. In 

addition, broad Puhlic sympathy for those minority individuals who have 

suffered the most from racial exclusion has waned. 
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Indeed, many white Americans have turned against public programs 

widely perceived as benefiting only racial minorities. Several deca\l..es ago, 

efforts to raise the public's awareness and conscience about the Plight of 

African-Americans helped the enactment of civil rights legislation and affir

mative action programs. By the 19805, however, black leaders' assertions that 
black progress was a "myth" -rhetoric used to reinforce arguments for I 
stronger race-based programs-ironically played into the hands of conserva- " 

live critics. Although this strategy may have increased sympathy among some 

whites for the plight of black Americarl'\, it also created the erroneous im

;~lTession that federal antidiscrimination efforts had failed, And it overlooked 

il,e significance of the complex racial changes that had been unfolding since 

the rnid-1960s. Perhaps most pernicious of all, arguments for more and more 

race-based programs to help blacks fed growing white concerns, aroused by 

demagogic messages, that any special efforts by politicians to deal with black 

needs and complaints were coming at the expense ~f the white majority. 

While these developments happened in politics, Americans confronted 

jarring new economic conditions. National and international economic trans-J 
formations have placed new stresses on families and communities-stresses 

that are hardly confined to blacks. Along with African-Americans, large seg

ments of the white, Latino, and Asian populations are also plagued by grow-

ing economic insecurities, family breakups, and community stresses. Such 

conditions are breeding grounds for racial and ethnic tensions. In this social 
climate, conservatives have attempted to unite white Americans around anger 

at the government and racia) minorities. Their political message seems plau

sible to many white taxpayers, who see thernse1ves as being forced to pay for 

programs that primarily benefit racial minorities. 

In this essay I suggest how progressives can redefine the issues so that 

the concerns of both the larger American population and the racial minority 

population are simultaneously addressed. Progressives can pursue policies 

that unite rather than divide racial groups, thus opening the way for the for

mation of a multiracial progressive coalition in national politics. 

The Changing Climate for Race-Based Programs 

When affirmative action programs were first discussed in the 1960., the 

economy was expanding, and incomes were rising. It was a time of optimism, 

a time when most Americans believed that their children would have better 
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lives than they' had. During such times a generosity of spirit pennits consid

eration of sharing an expanding pie. _ 

In the decades immediately after World War II, all income groups expe

rienced economic advancement, including the poor. A rising tide did indeed 
lift all boats. In fact, as revealed in figure I, between 1947 and 1973 the low-

est quintile in' fantily income experienced the highest growth in annual in- j 
come, "which meant that the poor were becoming less poor in both relative 

and absolute tennsn (Bronfenbrenner et aI. 1996, p. 14). But this pattern 

began to change in the early 1970s. Growth slowed, and the distribution of 

- inflation-adjusted income started to become mcire unequal. Whereas average 

income gains from 1973 to 1992 continued for the higher quintiles (but at a 

rate considerably slower than that of the previous two decades), the two low

est quintiles actually experienced annual declines in income during tltis pe

riod. Wage data since 1979, based on percentiles instead of quintiles (see 

figure 2), show a pattern quite similar to the trends in fantily income. The 

wages of those at the top have continued to climb in recent years, while those 

at the bottom have fallen steadily. 

Thus the downward trend in wages during the past two decades h .... 

lowered the incomes of the least well-off citizens. This trend has been ac-. 

companied by a growing sense among an increasing number of Americans 

tha~ their long-term economic prospects are bleaker. And they would not be 

reassured to learn that. the United States has had the most rapid growth of 

wage inequality in the Western world. In the 1950s and.!960s the average 

earnings of college graduates was only about 20 percent 'higher than that of 

Iiig1iScTivol ~!1uates. By 1919, l~ bad-increased to 49 percent, and then iJ 

rapidly grew to .s3perceni"bY 1992. "When dIe Aliiencari 'economy re

boumle<l1i-om a recession in the early 1990s, roughly 2 million new jobs 

were created per year, but a large percentage of these offered wages below $8 

an hour (or about $16,000 a year), with few if any health benefits and not 

much opportunity for advan;;"ment" (Bronfenbrenner et al. 1996, p. 117). 

In sum, since the late 1970s, real wages (that is, wages adjusted for infla
tion) have fallen in the United States. Wage disparities between those with 

college degrees and those without have widened considerably. Working-dass 

Americans reel economically pinched, barely able to maintain current stan

dards of living even on rwo incomes. Many are insecure about keeping their 

jobs and rear that they will never be able to afford to send their children to 
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Figure I. Family Income in the United states 
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Figure 2. Wage Growth in the United States 
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college. Many believe that for all their hard work, their children's lives will be 

worse thliIl theirs. For example, a 1995 Hams poll, conducted for Bwine.ss 
Week; revealed that only one-half of all parents expected their children to 

have a better life than theirs; nearly seven out of ten believed that the Ameri

can dream has been more difficult to achieve during the past ten years; and 

three-quarters felt that the dream will be even harder to achieve during the 

next ten years (cited in Bronfenbrenner et aI. 1996). 

Unfortunately for those who support race-based programs, this peri,od 

of economic hard times has not been an ideal climate for a national debate on 
affinnative action. Despite the recent economic recovery and low rates of un~ 

employment, mostT.UDilies continue to struggle wiill aeCliiiiIlg reat wages, m

creasIng Job dispIacement, and job insecurity in a highly integrated and 

highly technological global economy. During periods when people are beset 

with economic anxiety, they become more receptive to simplistic ideological 

messages that defiect'attention away from the real and complex sources of 

thelr problems, and it is vitally important that political leaders channel 

. 
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citizens' frustrations in more positive or constructive directions. For the past .. 

few years and especially in 1995, immediately after the congressional elec

tions of 1994~ just the opposite frequently occurred. The poison~s racial 

rhetoric of certain highly visible spokespersons has increased racial tensions 

and channeled frustrations in ways that severely divide the racial groups. In

stead 01 associating citizens' problems with economic and political cha;;g~'l 
these diVIsive messages have encouraged them to tum on each other-race 

against race. As I pointed out in a New York TiTfUS editorial (Wilson 1992), 

this was a theme repeatedly emphasized by Bill Clinton during his 1992 cam

paign for the presidency. 

Many white Americans have turned against a strategy emphasizing pro

grams that they perceive as benefitmg oI1Iy racial minorities. There has been 
a growmg concern, aroused by demagogic messages, that the politicians' sen

sitlvity to black complaints had come at the expense of the white majority. 

And undifferentiated black complaints have aggravated the situation because 

they bave remforced a perception that, whatever our efforts, nothinlL really 

:" workS, and a lot of time, energy, and money have been wasted. 

The Rising Significance of Class 

By the begimting of the 1980s, the accomplishments of the civil rights struggle 

were clear, among them were the rising numbers of blacks in professional, 

technical, managerial, and administrative positions. Progress was also evi

dent in the increasing enrollment of blacks in colleges and universities an~ 

the growing number of black homeowners. The expansion of participation in 
these areas was proportionately greater for blacks than for whites beCause 

such a tiny percentage of blacks had held property or pursued higher educa

tion before this time. As Jennifer Hochschild has pointed out, "One has not 

really succeeded in America unless one can pass the"chance for success on to 

one's children~ (1995, p. 44). Until the 1960s, doing so was quite difficult 

even for the few members of the old black middle class. Empirical research 

in the early 1960s provided no evidence that class could rival the powerful 

effects" of race on black occupational and income achievements. In other 

words, stales Hochschild, blacks'"experienced a perverse sort of egalitarian

ism-neither the disadvantages of poverty nor the advantages of wealth made 

much difference in whal they could achieve or pass on to their children. Dis

crimination swamped everything else~ (p. 44) . 
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. Research by social scientists, however, reveals that between 196{~~""-" -. 

1973, class began to affect career and generational mobility for blacks as it 
had regularly done for whites (Wilson 1980; Featherman and Hauser 1978-

-' 
Hout ] 984). In particular, blacks from the most advantaged backgrounds 

experienced the greatest upward mobility. For the first time in American 

history, more advantaged blacks could expect their success to persist and 

cumulate. These trends have continued since 1973 but at a slower "rate 

(Hochschild 1995, p. 44). On the other hand, among the disadvantaged seg_ 

ments of the black population, especially the ghetto poor, many dire prob

lems-joblessness, concentrated poverty, ramil):' breakup, and the receipt of 

welfare-were getting even worse between 1973 and 1980. 

The differential rates of progress in the black community have continued 

through the 1980s and early 1990s. Family incomes among the poorest of the 

poor reveal the pattern. From 1977 to 1993, the percentage of blacks with in

comes below 50 percent of the amount designated as the poverty line, what 

we call the poorest of the poor, increased from 9 percent of the total black 

popul~tion in 1977 to 17 percent in 1993. In 1977, fewer than one of every 

three poor blacks fell below one-half of the poverty-line amount, but by 1993 

the proportion rose to more than one-half (these figures and those that follow' 

have been adjusted for inflation). In 1993 the average poor black family 

slipped further below the poverty level than in any year since 1967, when.the 

Ce'l"US Bureau started collecting such data (U.S. Bureau of the Census, 
1994). 

From 1975 to 1992, wbile the average income of the lowest quintile of 

black families in the United States declined by one-third and that of the 

second-lowest quintile declined by 13 percent, the average income of the . 

highest quintile of black families climbed by 23 percent and that of the top 5 

percent by 35 percent. Although income inequality between whites and 

blacks is substantial and the financial gap is even greater between the two 

races when wealth is considered-total financial assets, not just income 

(Oliver and Shapiro 1995; Wolff 1995),-in 1992 the highest fifth of black 

families nonetheless secured a record 49 percent of the total income among 

black families, compared to the 44 percent share of the total income received 

by the highest fifth of white families, also a record. So while income inequal

ity has widened generally in America since 1975, the clivide is even more dra

matic among black Amencans. II we are to lashion remedies for black 
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poverty, we need ·toundersland the origins and dynamics of inequality in the 

African-American communi~ Without disavowing the accomplis~nts of 
the CIVil nghts movement, black leaders and policymakers now need to give 

more attention to remedies that will make a concrete difference in the lives of' 

~poor. 

TIle Achievements and Limits of Allinnative Action 
The demands of the civil rights movement reflected a general assumption on 

the part of black leaders in the 1960s that the government could best protect 

the rights of individual members of minority groups, not by fonnally bestow· 

ing rewards and punishments based on racial group membership, but by 

using antidiscrimination legislation to enhance individual freedom. The 

movement was particularly concerned about access to education, employ

ment, voting, and public accommodations. From the 1950s to 1970, the em

phasis was on freedom of choice; the role of the state was to prevent the 

fonnal categorization of people on the basis of race. Antibias legislation was 

designed to eliminate racial discrimination without considering the proyor

tion of minorities in certain positions. The underlying principle was that in

dividual merit should be the sole detennining factor in choosing candidates 

for desired positions. Because civi\ rights protests against racial discrimina-

: tion clearly upheld a fundamental American principle, they carried a degree. 

of moral authority that leaders like Martin Luther King,jr., were able to re

peatedly and effeetively emphasize. 

It would have been ideal if programs based on the principle of freedom 

of individual opportunity were sufficient to remedy racial inequality in our 

society. But long periods of racial oppression can result in a system of in

equality that lingers even after racial barriers come down. The most disad

vantaged minority individuals, crippled by the cumulative effects of both race 

and class subjugation, disproportionately lack the resources to compete 

effectively in a free and open market. 
Eliminating racial barriers creates the greatest opportunities for the bet

ter-trained, most talented, and best-educated members of minority groups 

because these members possess the resources to compete ~ost effectively. 

These resources reflect a variety of advantages-family stability, financial 
means, positive peer groups, good schooling-provided or made possible by 

their parents (Fishkin 1983). 
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By the late 1960s, a number of black leaders began to recognize this. In 
November 1967, Kenneth B. Clark said, '~The masses of Negroes are no;; 

starkly aware of the fact that reccnt civil rights victories benefited a very small 

percentage of middle-class Negroes while [poorer blacks'] predicament re
mained the same or worsened" (Clark 1967, p. 8). Simply eliminating racial 
barriers was not going to be enough. As the black economist Vivian Hender

son put it, "If all racial prejudice and discrimination and all racism were 

erased today, all the ills brought by the process of economic class distinction 

and economic depression of the masses of black people would remain" 
(Henderson 1975, p. 54). 

Accordingly, black leaders and liberal policymakers began to emphasize 
the need not only to eliminate active discrimination but also to counteract the 

effects of past racial oppression. Instead of seeking remedies only for indi
vidual complaints of discrimination, as specified in Title 7 of the Civil Rights 

Act of 1964 (which prohibits employers from discriminating against individ
u,,-\s on the grounds of race, color, religion, gender, or national origin), they 
sought government-mandated affirmative action programs designed to en- • 
sUJe adequate minority representation in employment, education, and pub
lic programs . 

. But if the more advantaged members of minority groups benefit dispro
portionately from policies that embody the principle of equality of individual 
opportunity, they also profit disproportionately from affirmative action poli
cies based solely on their racial group membership (Fishkin 1983). Minority 

individuals from the most advantaged families tend to be disproportionately 
represented among those of their racial group most qualified for preferred 
status, such as college' admissions, higher-paying jobs, and promotions. 

Thus policies of affirmative action are much more likely to enhance the so
cioeconomic positions of the more advantaged minority individuals than the 

po~tions of the truly disadvantaged (Loury 1984 and 1995). 
To be sure, affirmative action was not intended mainly to benefit the 

more advantaged minority individuals. As William L. Taylor, the former di
rector of the United States Civil Rights Commission, has stated, "The focus 

of much of the [affirmative action] effort has been not just on white-collar 
jobs, but also on law enforcement, construction work, and crafi and produc
tion in large companies-all areas in which the extension of new opportuni
ties has provided upward mobility for less advantaged minority workers n 
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(Taylor 1986, p. 1714). As Taylor also notes, studies show lhal many mi

nority students entering medical schools during the 19705 were fOm low
income families. 

Affinnative action policies, however, did not really open up broad av

enues of upward mobility for the masses of disadvantaged blacks. Like other 

forms of"creaming,n they provided Ol>portunities for those individuals from I 
low socioeconomic background with the greatest educational and social re

sources. A careful analysis of data on income, employment, and educational 

attainment would probably reyeal tint qgJr a &;,., iRei,;,ieuals ... he resjde in 

the inner-city ghettos have benefited from affinnative action. 

-Since the early 1970s urban minorities have been highly vulnerable to 

structural changes in the economy, such as the shift from goods-producing to 

service-producing industries, the increasing polarization of the labor market 

into low-wage and high-wage sectors, the destabilizing innovations in tech

nology, and the relocation of manufacturing industries outside the central 

::city_ These shifts have led to sharp increases injoblessness and the related 

problems of highly concentrated poverty, welfare receipt, and family breakup, 

despite the passage of antidiscrimination legislation to correct discrinUiJatory 

patterns through litigation and the creation of affirmative action programs 

that mandate goals and timetables for the employment of minorities (W'uson 
1987,1995). 

On the other hand, affirmative action programs have helped to bring 

about sharp mcreases in the nwnber of blacks entering higher educatIon and 

gaining professional and managerial positions. Moreover, as long as minori

tieSare underrepresented in high-paying, desirable positions in society, affir

mative action programs will be needed. Nonetheless, in response to cries 

from conservatives to abolish affirmative action altogether, some liberals have 

argued for a shift from affirmative action based on race to one based on eco

nomic class or need (Kahlenberg 1995). 

The major distinguishing characteristic of affirmative action based on 

need is Jie recognition tJlat the problems of the disadvantaged low income, 

crime-ridden neighborhoods, broken homes, inadequate housin oor edu

cation, tu and linguistic differences-are not always clearly related to 

previous racial discrimination_ Children who grow up in homes plagued by 

theSe disadvantages are more likely to be denied an equal chance in life be

cause the development oftbejr aspirations and talents is hindered by their en-

---- ~----- ~ --------
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vironment, regardless of race. Minorities would benefit disproportionately 

from affirmative opportunity programs designed to address these disadvan'; 

tages because they suffer disproportionately from the effects of such environ

ments, but the problems of disadvantaged whites would be addressed as well. 

An affirmative action based solely on need, however, would result in the 

systematic exclusion of many middle-income blacks from desirable positions 
because the standard or conventional measures of performance are not sensi

tive to the cumulative effects of race. By this I mean having one's life choices 

-- limited by race, regardless of class, because of the effects of living in segre· 

gated neighborhoods (that is, being exposed to styles of behavior, habits, and 

the particular skills that emerge from patterns of racial exclusion), because of 

the quality of de facto segregated scbooling, and because of the nurturing by 

parents whose experiences have also been shaped and limited by race, which 

ultimately affects the resources they are able to pass on to their children 

(Heckman 1995). 

. Thus if we were to rely solely on the standard criteria for college admis

sion, like SAT scores, even many children from black middle-class families 

w9uld be denied admission in favor of middle-class whites who are not 

weighed down by the accumulation of disadvantages that stem from racial re

strictions and who therefore tend to score higher on these conventional mea

sures. An affirmative action based solely on need or economic class position 

could create a situation in which African-Americans who are admitted to 

HarVaid represent the bottom half of the socioeconomic continuum in the 

black community, while those who are in the top half tend to be excluded be

cause dley are not eligible for cOnsideration under affirmative action. They 

woukI therefore be left to compete with middle- and upper-income whites 

who are not burdened by the handicaps of race-as their higher scores on the 

conventional tests reflect. 

The extent to whicb standard aptitude tests like the SAT and tests used 

for promoting police officers are measuring not privilege but real merit or the 

real potential to succeed is not readily apparenL Ideally, we should develop 

Oexible criteria of evaluation or perfonnance measures, as opposed to 

numerical guidelines or quotas, that would not exclude people with back

ground handicaps, including minority racial background, who have as much 

potential to succeed as those admitted without those handicaps. While some 

test scores may correlate well with perfonnance, they do not necessarily 
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measure important attributes that also clelennine performance, such,!s per

se\'erance, motivation, interpersonal skills, reliability, and leadershiiquali
lics. Accordingly, since race is one of the components of being disadvantaged 

in this society, the ideal affirma' action ro ram would em hasize flexible 

Cl"itena 0 evaluation based on both need and race. 

The cumulative effects of historical discrimination and racial segregation 1 
an.'. reflected in many subtle wa 5 that result in the unclerre resentatio~ of 

blac In posltJOns of high status and lheiJ;" overreprcsentation in positions of 

low status. Some of these problems can be easily addressed with affirmative 

action programs that are at least in part based on race; olhers have to be Com

bated by means of race-neutral strale.gies. As indicated earlier. less-adyan-

,- tag-cd blacks arc extremely vulnerable to changes in our modern industrial 

society, and their problems are difficult to solve by means of race-based 

strategies alone---either those that support equali of individual 0 ortunity, 

suc 1 as the Civil Rights Act of 1964, or those that represent affinnativt: ac

ti~. Now mOre than ever, we need broader solutions than those we have em

ployed in the pasL 

F ~m Preference to Affinnal,ive Opportunity 
Given the current political climate and the new SOClai inegualil)! any program 

designed to significantly improve the life chances of disadvantaged minori

ties, including increased employment opportunities, would have to be broadly 

applicable. That is, it would have to address the concerns of wide segments 

of the U.S. population, not just those of minority citizens. 

Almost two decades ago, Vivian Henderson argued that "the economic 

future of blacks in the United States is bound up with that of the rest of the 

nation. Politics designed in the future to cope with the problems of the poor 

and victimized will also yield benefits to blacks. In contnst, any efforts to 

treat blacks separately from the rest of the nation are likely to lead to fiustra

tion, heightened racial animosities, and a waste of the country's resources 

and the precious resources of black people" (Henderson 1975, p. 54). 

Henderson's warning seems to be especially appropriate in periods of 

economic stagnation, when public support for programs targeted to minori

ties-or associated with real or imagined material sacrifice on the part of 

whites-tends to wane. The ·economy was strong when affinnative action 

programs were introduced during the Johnson administration. When the 
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economy turned down in the 19705, the public's view of affirmative action itl,: 
crcasingly soured. 

Furthermore, as Joseph A. Califano, Johnson's stalfassistant for domes
tic affairs, observed in 1988, such programs were generally acceptable to 
whites "only as a temporary expedient to speed blacks' entry into the social 

and economic mainstream." But as years passed, many whites "saw continu

ing such preferences as an unjust insistence by Democrats that they do 

penance for an era of slavery and discrimina~on they had nothing to do 

\vith.'~ They also associated the decline in public schools not with broader 

changes in society but with "forced integration" (Califano 1988, p. 29). 

The Democrats also came under fire for their support for programs that 
increasingly were misrepresented as being intended for poor blacks alone. 

Virtually separate medical and legal systems developed in many cities. Pub

lic services became identified mainly with blacks, private services mainly with 
whites. In an era of ostensible raciaIjustice, many public programs ironically 
seemed to constitute a new and costlier form of segregation. White taxpayers 
saw themselves as being forced through taxes to pay for medical and legal ser-
vices that many of them could not afford to purchase for their own families. 

White reaction to race-based problems has several dimensions, howe~er. 

Over the past fifty years, there has been a steep rise in white support for racial 
desegregation. For example, although in 1942 only 42 percent of white 

Americans supported integrated schooling, by 1993 that figure had skyrock
eted to 95 percent. Public opinion polls reveal similar patterns of change dur
ing the past five decades in white support for integration with regard to 
public accommodations, mass transportation, and housing (Bobo and Smith 
1994). 

Nonetheless, the virtual disappearance of Jim Crow attitudes toward 
racial segregation has not resulted in strong backing for government pro
grams to aggressively combat discrimination, increase further integration, en

roll blacks in institutions of higher learning, or enlarge the proportion of 
blacks in high-level occupations. Indeed, as evidenced in the public opinion 
polls, whites overwhelmingly object to government assistance targeted to 
blacks. Whereas eight of every ten African-Americans believe that the gov

em-ment is not spending enough to assist blacks today only slightly mo~ 
than one-third of white Americans feel this way. The idea that the federal gov

en'iment "has a special obligation to help improve the living standard of 
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blacks" beCause they "have been discrimi~ated against so long" was sup

ported by only one in five whites in 1991 and has never exceeded mriie than 

one in four since 1975 (Bobo and K1uegeI1994). And the lack of while sup

port for this idea is unrelated to such background factors as age and educa
tion level. 

Of course, the most widely discussed racial policy issue in recent years ~ 
has been affirmative action. Despite a slight decrease in opposition to affir

mative action programs in education and employment between 1986 and 

1990, sentiments against these programs remain strong. In 1990, almost 

seven in ten white Americans opposed quotas to admit black students in col

leges and universities, and more than eight in ten objected to the idea of pref

erential hiring and promotion of blacks. 

Such strong white opposition to quotas and preferential hiring and pro· 

motion should not lead us to overlook the fact that there are some affirmative 

action policies that are supported by wide segments of the white population, 

regardless of racial attitudes. Recent studies reveal that, while opposing such 

"preferential" racial policies as college admission quotas or job hiring and 

promotion strategies designed to achieve equal outcomes, most white Amer-
• I 

leans approve of such "compensatory" affinnative action policies as race-

targeted programs for job training, special education, and recruitment (Bobo 

and Smith 1994; Bobo and K1uegel 1993; Lipset and Schneider 1978; 

Kluegel and Smith 1986; IGnder and Sanders 1987). For example, in the 

1990 General Social Survey, 68 percent of all whites favored spending more 

money on schools in black neighborhoods, especially for preschool and early 

education programs. And 70 percent favored granting special college schol

arships to black children who maintain good grades (Bobo and Smith 1994). 

Accordingly, programs that enable blacks to take advantage of opPOrtu

nities, such as race-targeted early education programs and job training, are 

less likely to be "perceived as challenging the values ofindividua1ism and the 

wort< ethic." In other words, compensatory or opportnnity-enhancing affir

mative action programs are supported because they reinforce the belief that 

the anocauon of jobs and economic rewards should be based on individual 

effort; trammg, and talent. As sociologists Larry Bobo and James KJuegel 

(1993) put it: "Opportunity'enhancing programs receive grater support be

cause they are consistent WIth the norm of IleIping people hdp themselves. 

In .ddluon, opporturuty-enhancing programs do not Challenge pnnclples of 
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equity. Indeed, requirements that beneficiaries of such programs make the 

effort to acquire the training and skills needed to improve their economic po· 

siuons are fully consistent with reward on the basis of individual effort." 

Unlike preferential racial policies, opportunity-enhancing programs have 

popular support and a relatively weak connection to antiblack attitudes (Bobo 

and Smith 1994). For all· these reasons, to make the most effective case for 

affirmative action programs in a period when such programs are under attack 

from many quarters, emphasis should be shifted from numerical guidelines 

to opportunity. The concept that I would use to signal this shift is "affirma

live opporturuty."* By substituting "opportunity" for "action," the concept 

"affirmative opportunity" draws the focus away from a guarantee of equality 

of rt::sults; which is how "affirmative action" has come to be understood. 

It echoes the phrase "equal opportunity," which con Dotes a principle that 

most Americans still support, while avoiding connotations now associated 

(fairly or not) with the idea of affirmativ tions like uotas, 

lowering 0 standards, and reverse discrimination. which most Americans 

detest .• 

However, by retaining the tenn "affinnative," the concept keeps the con
notatiori" that something more than offering formal legal eq.ualiq.r is required 
to overcome the legacy of slavery andJim Crow segregation. As a society, we 

also hav~ the continuing moral obligation to compensate for the enduring 

burdens-the social and psychological damage-of segregation, discrimina

tion, and bigotry. To practice affirmative opportunity means to renew the na

tion's commitment to enable all Americans, regardless of income, race, or 
other attributes, to achieve to the highest level that their abilities will penni!

In this sense, the phrase echoes President Johnson'S 1965 Howard Univer

sity commencement speech on human rights, which was wUformly praised 

by black civil rights leaders. 

To repeat, polling data suggest that Americans· support the idea of affir
mative action programs to enable people to overcome disadvantages that are 

not of their own making. This should be done, however, by using flexible 

*My views on affirmative opportunity have gready benefited from my discussions 

with Not:! Salinger of the Irving B. Harris School of Public Policy at the University of 

Chicago. Salinger hdped me to draft several memoranda on affirmative action for the 

White House, and my viCW5 here were initially developed in those memoranda . 
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criteria of evaluation, not numerical guidelines Or quotas. The obvious re

joinder is that ~~using flexible criteria" is another way of saying that lower 
standards will be permitted. On the contrary, using flexible criteria of evalu

ation will ensure that we are measuring merit or potential to succeed rather 

than privilege. In other words, we want to use criteria that would not exclude 

people who have as much potential to succeed as those admitted who have 

more privileged backgrounds. 

The differences in average test scores, touted by some opponents to 

compensatory social programs and affimiative. action, are largely measures of 

differences in opportunities betWeen the advantaged and the disadvantaged, 

especially in equal access to high-quality child care and good schooling (Heck

man 1995; Neal andJohnson 1995). Flexible criteria accommodate the need 

to design metrics of ability that predict success and that are not captured by 

such tests. Indications of these attributes may be obtained from letters of rec

ommendation, past perfonnance, or other measures. Mayor Richard Daley's 

'use of merit promotions in the Chicago Police Departmen~ which are based 

on such factors as job perfonnance and leadership ability, is an example of 

how such criteria can be used. 

Relying on flexible criteria may be a way of replacing the goals and 

timetables currently used by government agencies and contractors. Having 

said tha~ I should also note that it will be extremely important to calibrate the 

use of 8exible criteria in practice. They must be presented as a way of ex

panding the pool of qualified applicants by making attributes other than raw 

test scores count more. Flexible criteria must be applied in thoughtful ways, 

based on the experience of what works in certain situations and particular in

stitutions. Otherwise, the practice will be infected with arbitrariness, which 

would quickly undennine public support. 

New Social Rights for All Americans 

Affinnative opportunity efforts remain vital to a progressive strategy and cen

tral to the continuing quest for racial justice in America. But affinnative op

portunity programs alone are not enough. They ought to be combined with 

appropnate race-neutral public policies in order to address economic inse

cunlles that now affect many groups in an era of rising social inequality. 

In thinking about social rights today, we must appreciate that the poor 

and the working classes of all racial groups struggle to make ends meet and 

• 
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that even the middle class has ex rieneed a decline in its living standard. 

Anlencans across racial and class boundaries wo nl' 
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notions of both need and nce. Although recent public opinion polls indicate 

that most Americans would support race-based programs intended 10 en. 

hance opportunities, mobilizing and sustaining the political support for such 

programs will be much more difficult if they are not designed to reach 

broader segmems of the American population. 

..... Olher programs that can be accurately described as nurely pu:e-nclltnl 

Ilationa! heath care, school reform, and job training based on need-would 

greatly benefit not oilly racia! minority populations but large segments of the 

dOlinnant white population as well. Natiorial opinion poll results suggest the -

possibility of a new alignment in support of a comprehensive socia! rights ini· 

tiauve that would include such programs. If such an alignment is attempted, 

perhaps It ought to feature a new public rhetoric that would do two things: 

[
focus on problems that aHlict not only the poor but the working and middle 

cIaSses as wdl; and empliliSlZe integrallve programs that would promote the 

social and econormc IDlprovement of aU . , noi just the truly 

disadvanta segments of the population. 

In the new, highly integrated globa! economy, an increasing num!>er of 

Americans across racial, ethnic, and income grOUpS are experiencing dc:clin. 

ing rea1 mcomes, increasing job displacement, and growing economic inse· 

curity. The unprecedented level of inner-city joblessness represents one 

impo;t;"t aspect of the broader econormc diSlocations that cut laoSS raCial 
and eUlilic groups in the United States (WUson 1996). Accordingly, where 

l
econOmiC and social reforms are.concerned, it bardly"seems politi wise 

to focus on the most disadvantaged groUpS while ignoring other'seg

men~ 01 ilie population that have al.ro been adverSdyaffected by global eco· 
-normc ClWiges. " " " . " " ." " " 

Unfortunately, just when bold new comprehensive initiatives are ur· 

gently needed to address these problems, the U.S. Congress has retreated 

from using public policy as aninstrume~t with which to fight social ineqt!al

ity. Failure to deal with this growing social inequality, including the rise of 

joblessness in U.S. inner cities, coUld seriously worsen the economic lives of 

urban families and neighborhoods. 

Groups ranging from the inner-city poor to the working- and middle

class Americans who are struggling to make ends meet Will have to be efree· 

lively mobiliZed in order for the current course taken by policy:makers to be 

changed. Perhaps the best way to accomplish this is through coalition poli· 

• 
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tics that promotes race-neutrai efforts-such as jobs creation, further exean

sicn of the earned income tax credit, public school reform, access to excellen~ 

child care programs, and uruversaI health insurance. A broad-based political 
coalition IS needed to successfully push such programs through the political 
process. 

---S;ause an effective political coalition in part depends upon how the is- I 

r 
sues to be addressed are defined, it is imperative for leaders to underscore the 

neea for economic and social re[ann that benefits aU groups, not just Amer

.. iea's minority poor. Changes in the global economy are creating growing so

cial mequality and situations which intensify antagonisms between different 

racia:t and ethnic groups. Yet groups who often see themselves as antagonists 

may become anies in a [e[ann coalition to redress common problems-espe· 

cially problems perceived as caused by forces outside their own control. 

In the absence of a broad, effective coalition, disadvantaged groups 

could find themselves in a very vulnerable political position. According to re

cent proposals in the House of Representatives, more than two-thirds of pro

posed spending cuts from the federal budget for the year 2000 would come 

from programs targeted for low-income citizens, even though these programs _ 

represent only one-fifth of the current federal budget. And the situation is 

even more clear-cut when we consider possibilities for new social programs. 

[ 

U nlcss progressives can build broad coalitions, it is unlikely.that Congress 

will ever vote to IiiiaJice iIle kinds 01 relonns that are needed to colDhat the 

neWiioci31 inequality. The momentum is away from, not toward, adequate so
cial programs. 

Instead of recognizing and dealing with the complex and changing real

ities that have led to economic distress for SO many Americans, policymakers 

seek to assign blame and associate the economic problems of families and in

dividuals alike with such personal shortcomings as lack of initiative, work 

ethic, or motivation. Consequently, there is very little support in favor of 

financing any social programs, even the creation of public service jobs for ihe 

liniited nUmber of welfare recipients who reach a time limit for the receipt of 

welfare checks. Considering the deleterious consequences that this short

sighted retreat from public policy will have for so many Americans, it is dis

tressing that progressive groups, fur from being energized to reverse the 

public policy direction in which the country is now moving, at times appear 

intimidated and paralyzed by today's racially charged political rhetoric . 
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Comprehensive solutions for the new social inequality stand little : ~,: 
ehance of being adopted or even seriously considered if no new;political 

coalition begins pressing for economic and social refonn. Political leaders 

concerned about the current shift in uhlie Ii will It v um-

fying 1etonc,. a progressive message that both resonates with broad seg-

ments of the Amencan population and enables groups to recognize that it is t 
in thelr mlerest to join a reform coalition dedicated to moving America 
forward. -
Bridging the Racial Divide 

Given America's tense racial situation, especially in urban areas 1 the fOlma
tion of a multi-ethnic reform coalition will not be easy. Our nation's response 

to racial discord in the cenlral city and to the growing racial divide between 

the city and the suburbs has been disappointing. In discussing these prob

lems we have a tendency to engage in the kind of rhetoric that exacerbates, 

" rather than alleviates, urban and metropolitan racial tensions. Ever since the 

, 1992 Los Angeles riot, the media has focused heavily on the fuctofS that di

'vide rather than lirnte racial groups. Emphasis on racial division peaked in 

1995 following thejury's verdict in the 0.]. Simpson murder trail. Before the 

verdict was announced, opinion polls revealed, whites overwhelmingly 

thought that Mr. Simpson was guilty, while a 6ubstantial majoriiy of blacks 

felt that he was innocent. The media clips showing public reaction to the ver

dict dramatized the racial contrasts: blacks appeared elated and jubilant; 

whites appeared stunned, angry, and somber. America's racial divide, as de

picted in the media, Seemed wider than ever. 

The country'. deep racial divisions certainly .hould not be underesti

mated, but the unremitting empl\aS1S on these gaps bas obSCUiCd ille fuct that 

African-Aiilericans, whites, and other ethrtic groups share many concerns, 

are beset by many similar problems, and have important vaJues, aspirations, 
and hopes in common. 

For example, if iruter-city blacks are experiencing the greatest problems 

of joblessness, their situation is nevertheless a more extreme fom of ceo· 

nonuc diffiCUlties that have affected many Americans since 1980. Solutions 

to tlie broader problems of economic m;!rf;inalily in this country, including 

those that stern from changes in the global economy, can go a long way toward 

addressing the problems of inner-city joblessness, especially if the applica-

• 
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tiod of resources includes wise targeting of the groups most in need of help 

(Wilson 1996). Discussions that emphasize Common solutions to shared 1 
problems promote a sense of unity, regardless of the different degrees of 

seventy In the problems aRlicting different groups Such messages bring 

races together, not apart. and are especially important during periods of racial 

te~ 

Because the problems of the new social inequality are growing more se

vere, a 'vision of interracial unity that acknowledges racially distinct prOblemS] 
but at the same time emphasizes transracial solutions to shared problems is 

more important than ever. Such a vision should" be developed, shared, and 

promoted by all leaders in this country, but especially by political leaders, 

A new democratic vision must reject the commonly held view that race 

is so divisive that whites, blacks, Latinos, and other ethnic groups carmot 

work together in a common cause. Those articulating the new vision must re

alize that if a political message is tailored to a white audience, racial minori

ties draw back, just as whites draw back when a message is tailored to 

minprity audiences. The challenge is to find issues and programs that con] 
cern families of an racial and etlUlic groups, 50 that individuals in these 

groups can honestly perceive mutual interests and join in a multiracial coali- • 
tion to move America fOIWard. 

!)espite legacies of racial domination and obstacles thrown up by recent 

evenis, a politics about problems and solutions relevant for people across 

racial groups is very possible in the United States today. Political leaders

above au popUJaf Democrats should forcefully articulate such a message 

and WOrk to fashion the multiracial coalitions that must be at the heart of :my 

progres51ve new majority in American democracy . 

• 
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WASHINGTON 

"'. October 18, 1997 

MR .~RESIDENT: 

please note that many of these 
proposals are still in the formative 
stage. 
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DPC Race Initiative Policy Proposals 

Education 

Teaching Initiative -- Previously announced proposal to prepare and recruit teachers for 
high-poverty urban and rural communities. 

Urban Education Initiative -- Select \5-20 urban school districts as Education 
Opportunity Zones, which would receive additional monies for implementing a program 
of standards-based school reform, including measures to promote public school choice, 
end social promotions, remove bad teachers, and reconstitute failing schools. The 
Department of Educa~ion has requested $320 million for FY 99 for this program. 

School Construction Proposal -- Support our own proposal from last year; the Daschle
Gephardt bill; or an alternative approach. 

College/School Partnerships -- Propose a grant program to promote strong partnerships 
between colleges and high-poverty middle and high schools. Thr~ugh these partnerships, 
colleges would encourage students to take demanding courses, while providing academic 
enrichment and intensive mentoring, tutoring, and other support services. The 
Department of Education has requested $200 million for FY 99 for this initiative. 

Communications Strategy for Maintaining Diversity in Higher Education -- Issue 
departmental report and give speech or town hall on the value of diversity in higher 
education; identify and highlight effective outreach and recruitment efforts in report 
and/or speech; invite educational leaders to White House to discuss the importance of the 
issue. Do not become Admissions Dean-in-Chief (i.e., do not recommend or endorse 
particular admissions criteria or strategies). ~{} 

I},;;,.~ 1>19 
if!!1'--<t- ~ Attacking Racial Separation Within Schools -- Department of Education report on best 
• A ~ ~'I!fe practices for helping students reach across racial barriers; grants to support model 
-1c~~~ {Q,. projects .. 

'ilci,Economic Empowerment 

~~~ '( ~~\I 
~. 

~ 
~ • 

Empowerment Zones, Round 2 -- Announce the' Second Round Empowerment Zones 
designees. (There is some interagency dispute about the timing of this proposal, given 
our inability to come up with grant money to complement the tax incentives.) 

Housing Portability -- Announce package of proposals including expanding the home 
ownership voucher prograE!, encouraging the use of exception rents to open suburban 
housing markets, ehmmating obstacles to portability of Section 8 vouchers, and reducing 
mortgage denial rates for minorities by working with mortgage and real estate industry. 

Fair Lending Initiative -- Announce initiative that might include an examination of 
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certain lending practices on minorities' access to capital, measures to improve the 
collection and analysis of data on loan denials, and increased resources :for testing and 
enforcement (see below). 

Transportation Infrastructure Development -- Propose. tax reforms to stimulate spinoff 
development from transit projects and aid development of urban intercity bus facilities. 

Assisting the Unbanked -- Announce the electronic funds transfer regulation, which may 
bring up to 10 million individuals into the banking system. 

~. Initiative to Reduce Health Disparities -- Adopt multi-faceted program, largely focused 
fJ6u on education and outreach, to reduce racial disparities in heart disease and stroke; breast, 
~ cervical, and other cancer; diabetes; infant mortality; AIDS; and immunizations. HHS, 

OMB, and Chris Jennings are in the midst of developing cost estimates for this initiative. 

Crime 

!~ '~. -k Community Policing Initiative -- Target funds from the COPS program to hire new police 
~ 'fi(·~. rofficers and support community organizationsjn undetprotected high. crime largely 

~ ? ltt ~~ minority neighbor.hoods (~, public housing communities); also use COPS money to 
t.... promote diversity training for police and establish citizen academies to help community 

residents understand police procedures; promote minority recruitment in law enforcement 
through existing grant program. 

Community Prosecuting Initiative -- Develop an initiative to give communities an 
incentive to experiment with community prosecution, which applies the principles of 
community policing -- neighborhood involvement and a focus on problem solving and 
prevention -- to this aspect of the criminal justice system. 

At-Risk Youth Prevention Efforts -- Devote $75 million currently in CJS appropriations 
bill, which we proposed as part of the President's juvenile crime strategy, to targeted 
programs for at-risk and minority youth (convince DOJ to drop plans for distributing 
funds by formula); launch a new fight to get crime bill prevention programs funded in 
next year's budget process. 

Indian Country Law Enforcement Initiative -- In line with recommendations of 
Departments of Justice and Interior (due on October 31), transfer law enforcement 
authority from BIA to Justice and seek increased law enforcement resources specifically 
designated for Indian Country. 

Civil Rights Enforcement 

~ Enhanced Enforcement Initiative -- Request additional funds for civil rights enforcement, 
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tied to programmatic changes to improve coordination among federal government's civil 
. rights offices, speed resolution of claims, and reduce backlog of cases. This initiative 
probably will focus on the EEOC. DPC, OMB, and other offices are currently working 
on cost estimates. 

Hate Crimes Initiative -- Announce a package ofproposaIs at the November 10 hate 
crimes conference, including measures to enhance enforcement of hate crimes laws, 
improve collection of statistics, initiate educational activities, and amend the current 
federal hate crimes statute. 
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THE WHITE HOUSE 

WASHINGTON 

July IS, 1997 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

ERSKINE BOWLES 
SYLVIA MATHEWS 
JUDITH WINSTON 

BRUCE REED 
ELENA KAGAN t:f"2L 

RACE INITIATIVE POLICY PROCESS 

This memorandum sets out the process we will use to develop policy announcements and 
proposals for the Race Initiative. Our goals are: (I) to help provide a status report on race 
relations and racial disparities to inform policy development; (2) to assess and communicate the 
impact of this Administration's prior initiatives '-- involving economic growth, education, crime, 
and so forth -- on race relations and the status of racial minorities; and (3) to build on this 
Administration's accomplishments and agenda with new initiatives to announce in the coming 
year and longer-term policies to incorporate in the fmal Presidential Report.' We have a strong 
base from which to work, and we will attempt to ensure that the policy measures accompanying 
the Race Initiative will grow out of everything this Administration has done already. 
Throughout, we will focus on solutions that reflect the common values of the American people 
(~, equal opportunity and shared responsibility), and respond to their common aspirations (~, 
safe streets, good schools, and affordable housing). 

Research and Investigation 

In close cooperation with the DPC, NEC, Judy Winston, and Chris 'Edley, CEA will 
coordinate research on the current state of race relations and the continuing disparities in critical 
measures of well-being among individuals of different races. CEA already has developed a draft 
outline for this research, based on conversations with DPC and Chris Edley. The outline, which 
is attached to this memo, suggests research on, among other things: (I) disparities in economic 
success, educational opportunity, health care, political participation, family organization, and 
criminal victimization; (2) racial segregation in schools, neighborhoods, and workplaces; and (3) 
the prevalence and consequences of racial discrimination. In addition, research will be done on 
the differential effects of particular 'kinds of pUblic policy on racial groups. CEA will do some 
aspects of this research itself and will assign other aspects to the appropriate offices in Treasury, 
DOL, Education, HHS, and DOJ. This work will go into the final President's Report and will 
influence and inform the development of policy di~cussed below. 
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Interagency Policy Development Process 

The DPC has established four major workgroups to develop policy for the Race Initiative. 
Bruce Reed, Elena Kagan, and Jose Cerda will coordinate the efforts of these groups. We 
anticipate developing both administrative actions and legislative proposals, and combining 
incremental (but important) policy advances with a few truly bold ideas. We will advance some 
of the policy proposals during the year-long initiative, while saving others for the President's 
Report at the end. (The right timeframe for policy proposals is not only the FY 1999 budget 
cycle, but the remaining years of this century and the start of the next.) The workgroups also will 
have responsibility for assessing the impact of prior Administration initiatives in their policy 
areas, so that we can build on our own accomplishments. 

In coordinating policy development through these workgroups, we of course will work 
closely with Judy Winston and Chris Edley, and we will incorporate, as appropriate, advice 
provided to you by the Chair and Members of the Advisory Board. We also will solicit the views 
of outsiders -- such politically diverse people as William Julius Wilson, Glenn Loury, Henry 
Cisneros, Will Marshall, Doris Kearns, Richard Daley, and Nathan Glazer come to mind -- to 
challenge and enhance our own thinking. 

1. Economic and Community Empowerment (co-chaired by Bruce Reed and Gene 
Sperling). This group will look at issues and policies relating to (I) job opportunities for 
unemployed and underemployed minorities, including welfare-to-work efforts and 
transportation initiatives to move inner city residents to suburban jobs; (2) housing for 
low-income residents of inner cities, including new or expanded uses of voucher plans 
and tax incentives to promote mixed-income, multi-racial communities; (3) metropolitan 
regional strategies to strengthen links between inner cities and suburbs; and (4) minority 
entrepreneurship, including credit programs building on CRA and CDFI. 

Participating White House offices are: DPC, NEC, OVP/CEB, OPL, Intergovernmental, 
Legislative, CEA, CEQ, OMB. 
Participating agencies are: Treasury, Labor, Commerce, Transportation, HUD, SBA, and 
Interior (for Native American population). 

2. Education (chaired by Mike Cohen). This group will look at issues and policies relating 
to (I) failing inner city and rural schools, including issues of racial segregation and 
enhanced efforts to raise standards, improve teaching, provide improved infrastructure 
and new technology, promote charter schools, and encourage school takeovers and other 
accountability mechanisms; (2) education of Hispanic students, including'bilingualism; 
and (3) expanded access to higher education and skills training. (Note that responses to 
Proposition 209 and Hopwood fall within the Administration of Justice Workgroup.) 

Participating White House offices are: DPC, NEC, OVP, OPL, Intergovernmental, 
Legislative, OMB. 
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Participating agencies are: Education, Interior. 

3. Administration of Justice (chaired by El~na Kagan). This group will look at issues and 
policies relating to (1) criminal law enforcement and prevention, including the . 
underprotection of minority communities (including Indian reservations), police force 
composition and practices (including diversity issues and community policing), and after
school and other youth programs; and (2) enforcement of civil rights laws, including 
responses.to Proposition 209 and Hopwood, reduction of the EEOC complaint backlog 
and other EEOC reforms, enhanced efforts on housing and lending discrimination, 
affirmative action issues generally, and hate crimes initiatives (for November 
conference). 

Participating White House offices are: DPC, OYP, Counsel, OPL, Intergovernmental, 
Legislative, OMB, ONDCP. 
Participating agencies are: Justice, Treasury, Education, DOL, HHS, HUD, USDA, 
Interior, EEOC. 

4. Health and Family (chaired by Chris Jennings). TIlls group will look at issues and 
policies relating to (I) special health care needs of minority populations, including the 
high incidence of certain health conditions and diseases and the underutilization of certain 
health care services, such as immunizations and mammograms; and (2) family 
composition, including efforts to strengthen two-parent families, ensure adoption of 
minority children, and provide supports to families led by grandparents. 

Participating White House offices are: DPC, OYP, OPL, Intergovernmental, Legislative, 
OMB. 
Participating agencies are: HHS, Interior. 

This Week's Policy Announcement 

As you know, you will be attending the NAACP convention in Chicago on Thursday. 
We believe this speech offers an excellent opportunity to discuss the intersection of race and 
education issues. First, your speech can address the value of integration in educational settings. 
Thurgood Marshall once wrote that "unless our children begin to learn together, there is little 
hope that our people will ever learn to live together"; your speech can make exactly this link 
between educational integration and race relations generally to members of the organization most 
closely identified with progress in this area. This message would echo the strong argument you 
made for diversity in education in your San Diego speech; it also would lead naturally into your 
commemoration of the integration of Little Rock Central High School in September. Minyon 
Moore and others are reaching out to K weisi Mfume and others to ensure that we address this 
issue in a way that avoids exacerbating internal NAACP divisions on the subject. 

Second and no less important, you can stress the need to improve right now 
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predominantly poor and minority schools in inner city and rural areas. This part of your speech 
can protest the neglect (fmancial and otherwise) of predominantly minority schools and the 
consignment of their students to a second-class education. Here, you should make a strong 
statement about the importance of national standards and tests to boost expectations and improve 
the quality of education. But you should make an equally strong statement about providing 
students with the tools and opportunities to help them meet those standards -- better teaching, 
improved infrastructure and new technologies, and mechanisms to take over failing schools, 
including by turning them into charters (Rosa Parks is now trying to establish a charter school in 
Detroit). 

As a down payment on a broader effort to improve inner city and rural schools, you can 
announce a new proposal to improve teaching in these institutions. The quality of teaching in 
inner city and rural schools is much lower than in the rest of the nation; in particular, the teachers 
in these schools are far less well trained than in others. To address this situation, Title V of the 
Department of Education's proposed reauthorization of the Higher Education Act, which will be 
submitted to Congress later this summer, proposes a new initiative to recruit, prepare, and retain 
teachers in urban and poor rural communities. This program would provide at least $325 million 
over five years (we are still working out the exact funding with OMB) for two purposes: (I) to 
strengthen teacher training programs that operate in partnership with -- and place large numbers 
of graduates in -- urban or poor rural schools; and (2) to provide scholarships to talented and 
diverse individuals, chosen jointly by institutions of higher education and eligible school 
districts, who will commit to teach in urban and poor rural areas for at least three years after 
graduation. 
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Draft CEA Research Agenda 

PartI: Demography 
1. Racial composition of the US population: 1990s and historical trends 

. 2. Geographic distribution 
3. Components of change: birth,. death and immigration 
4. Projections 

Part II: Disparities in the 1990s and trends in disparities 
I. Economic status 

a. Income and Poverty 
b. Labor markets 

employment, unemployment, non-employment 
hours 
wages and non-wage compensation 
occupation/industry 
non-wage characteristics of jobs (e.g., working conditions, healths risks) 
disability 

c. Wealth/credit 
financial 
business ownership 
home ownership 
retirement wealth 
credit and credit institutions . 

2. Educational status 
a. Enrollment 

Drop out rates; college enrollment and completion rates 
b. Quality of schooling 
c. Achievement 
d. Training 

3. Health status and health care 
a. Health status 

Pregnancy and infancy 
Child hood and young adulthood 
Adulthood 
Older ages 
{Specific diseases or conditions} 

b. Health care 
Insurance 
Availability of health services 
Health behaviors 
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4. Political status 
a. Voting 
b. Holding public office 
c. Other political participation 

5. Criminal justice 
a. Offenders and victims 
b. Criminal justice process (sentencing etc.) 

6. Family organization 
a. Family structure 
b. Other family patterns (fostering, adoption, extension etc.) 
c. Living arrangements and family support of the older population 

7. Impact of immigration 
a. Labor markets 
b. Education 
c. Other 

Part III: Race relations 
I. Racial attitudes and behaviors 

(ACD is very good on history of black white attitudes/opinions. Needs to be 
expanded to other groups and updated.) 

2. Racial segregation 
Residences 
Schools 
Workplaces 
Other 

3. Bias crimes, etc. 
4. Developments in the 1990s 

Rodney King beating trials and riots 
OJ Simpson trials 
The Bell Curve controversy 
Challenge to Affirmative Action in California 

Part IV: Discrimination 
1. Measurement/methods: econometric vs. audit studies 
2. Links between discrimination and outcomes. 
(Issue: Audit studies prove discrimination exists, but how much of the disparities 
documented in Part II can be attributed, directly or indirectly, to discrimination?) 
3. Causes of discriminatory behavior 
4. Consequences of discrimination for society 
Has the nature of discrimination changed? 
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ONE AMERICA IN THE 21sT CENTURY <:&-0 Sl 
The P~esident's Initiative on Race Tl .... u.. [c..v h"l~~" . 

On June 14. 1997, President Clinton announced an effort to lead our nation toward becoming one America in the 
21 st century. He outlined the following goals for the Initiative: 

• 

to develop policies that can make a real impact on closing the gap in economic opportunity, education. 
health care, housing, crime and the administration of justice; 
to recruit leaders and encourage community efforts (i.e. promising practices), all over iii. country, that 
bring people together across racial lines; 
and to raise the issue of race on the national agenda through dialogue that educates the American public. 

Highlights of Progress 

Increased Civil Rights Enforcement. In his FY 99 budget, the President proposed $602 million, the largest 
single increase (16 percent) for the enforcement of civil rights laws in nearly two decades. The cornerstone of 
this initiative is a $37 million (15 percent) increase for the EEOC. Through a combination of the increased 
use of mediation, improved information technology and an expanded investigative staff, the EEOC will 
reduce the average time it takes to resolve private-sector complaints from over 9.4 months to 6 months and 
reduce the backlog of cases from 64,000 to 28,000, by the year 2000. 

• Enforcement Against Housing Discrimination. To respond to the increase in reported cases of serious fair
housing violations, HUD will double the number of civil rights enforcement actions by the year 2000. In 
addition, HUD has committed $ I 5 million to 67 fair-housing centers around the country to assist in combating 
housing discrimination this year. 

• Getting Good Teachers into Underserved Areas. Responding to the need for a diverse and excellent 
teaching force, the President proposed a $350 million program to attract talented people of all backgrounds to 
teach at low-income schools across the nation. The funding also will be used to improve dramatically the 
quality of training given to future teachers. This new program will help bring nearly 35,000 outstanding new 
teachers into high-poverty sckoolS in urban and rural areas over the next five years. 

• Hispanic Education Action Plan. Nearly one in three Hispanics between 25 and 29 years old left school. 

without a high school diploma or a GED. To correct this situation, President Clinton announced an 
unprecedented $600 million in the FY 99 budget to help Latino youngsters master the basics of reading and 
math. The funding will also pay for programs to help them learn English, stay in school, prepare for college 
and, ultimately, succeed in college. 

• Creating "Education Opportunity Zones." The President proposed $ 1.5 billion, over five years, to bolster 
reform efforts by high-poverty urban and rural school districts that demonstrate both a commitment to and a 
track record in improving educational achievement. Funds will be used to improve accountability, turn around 
failing schools, recognize outstanding teachers, deal with ineffective ones and expand public school choice. 

• Reducing Class Sizes and Modernizing Schools. The President has proposed a $12.4 billion initiative, over 7 
years, to help local schools reduce class size in grades 1-3, from a national average of 22 to 18. Through the 
program, local schools will be able to hire an additional 100,000 well-prepared teachers. In addition, to address 
the crucial issue of school construction, the President proposed federal tax credits to pay interest on nearly $22 
billion in bonds to build and renovate public schools, largely in the 100- I 20 school districts with the greatest 
number of low-income children. 
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• Tapping the Potential of America's Urban and Rural Communities. The President's budget includes $400 

million for a new Community Empowerment Fund (CEF) that is expected to leverage an estimated $2 billion 
in private-sector loans to help communities invest in businesses and create jobs -- as many as 280,000 jobs 
when projects are completed. In addition, the President's budget provides $150 million per year for 10 years 
to fund 15 new urban Empowerment Zones (EZs) and $20 million per year for 10 years to fund five new rural 
EZs. These funds will encourage comprehensive planning to create economic opportunity and revitalize 
distressed areas. 

Increased Capital to Minority Businesses. The Small Business Administration (SBA) has set a goal of 
providing an estimated total of $1.86 billion in loans to African-American small business over a 3-year period 
and $2.5 billion worth of loans to Hispanic-owned businesses by the year 2000. In addition,.the SBA and the 
"Big Three" US automakers struck an agreement that will increase subcontracting awards to minority 
businesses by nearly $3 billion over the next three years -- a 50 percent increase from current levels. 

• Eliminating Ethnic Health Disparities. This new initiative sets a national goal of eliminating by the year 
2010, longstanding disparities in the health status of racial and ethnic minority groups. Currently, for 
example, African Americans suffer from diabetes at 70 percent higher rates than white Americans, while 
Native Americans suffer from diabetes at nearly three times the average rate. Vietnamese women suffer 
from cervical cancer at nearly five times the rate of white women, and Latinos have two to three times the 
rate of stomach cancer as white Americans. The President announced a five-step campaign -- led by Surgeon 
General and Assistant Secretary for Health Dr. David Satcher -- to mobilize the resources and expertise of the 
Federal government, the private sector and local communities. 

• Fighting Hate Crimes. On November 10, 1997, the President and Attorney General Janet Reno hosted the 
first-ever White House Conference on Hate Crimes, which featured many experts and law enforcemellt officers 
from around the country. 

• Highlighting Promising Practices. The Race Initiative is compiling information on "promising practices," 
ideas from communities and organizations that are working to help bring people together as one America. 
Calling attention to this work, on June 3, the President attended the convention of City Year, a promising 
practice that brings together teams of diverse young people to work on community projects, thus helping break 
down racial barriers. To date, 150 promising practices have been identified and listed on the Race Initiative 
website, and the list continues to grow. 

/ 

• Efforts Involving American Indians. The Board has made a special effort to include American Indians and 
Alaska Natives in its work. Indians participated as panelists at Advisory Board meetings that discussed 
stereotypes, poverty, labor, housing and higher education issues. The Board has held separate meetings with 
tribal leaders in Phoenix, Santa Fe and Denver. In addition, the Administration successfully fought back 
proposed legislation that would have ended sovereign immunity for tribes and, in May, the President issued an 
executive order strengthening government-to-government relationships between the tribes and the US. 

• Sparking Dialogue. The Race Initiative has prompted innumerable conversations about race around the 
country, highlighted by an April "Month of Dialogue." From April 6-9, 600 colleges and universities 
participated in a "Campus Week of Dialogue," organizing hundreds of race-related events across the nation. 
On April 30, 41 governors, 22 mayors and over 100 YWCAs participated in special "Statewide Day of 
Dialogue" events. 

• Studying Race: In May, the President's Initiative on Race announced that the National Research Council 

(NRC), the research arm of the National Academy of Sciences, will coordinate studies by prominent 
researchers on a range of topics related to race, including demographic trends. The work will include 
fmdings on whites, blacks, American Indians, Hispanics and Asian Pacific Americans. The project will 
culminate with a major research conference in October in Wasbinglon D. C. 
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PRESIDENT'S INITIATIVE ON RACE: June Progress Report Talking Points 

Last year, on June 14, the President launched an unprecedented initiative on race to lead the nation in becoming 
one America in the 21 st century. 

While the charter for the President's Initiative on Race expires on September 30, the Administration is taking this 
opportunity to provide a progress report. This winter the President will issue a report to the American people 
with recommendations for continuing to build on the achievements of this effort . 

Meeting our Objectives 
At the President's direction, we set out last year to: 
• develop national policy initiatives; 
• recruit leaders and encourage efforts (i.e. promising practices) aimed at bridging racial divides in local 

communities across the country; and 
• raise the issue of racial reconciliation to the national agenda through dialogue. 

Since the Initiative's start, we have: 
• developed and implemented new national policies and public/private partnerships; 
• sparked hundreds of community-level activities around the country; and 
• been the catalyst for dialogue, nationwide, that is destined to have a lasting impact on the national agenda. 

Policy Actions. We have undertaken numerous policy actions designed to: close the opportunity gap; improve 
access to quality education, health care and housing; and reduce racial disparities around crime and the 
administration of justice. 
• The President's FY 99 budget increases funding for the enforcement of existing civil rights laws to $602 

million, the largest increase in enforcement funding in nearly two decades. 
• The President's FY 99 budget also includes $350 million to bring nearly 35,000 outstanding new teachers 

into high-poverty schools in urban and rural areas, over the next five years. 

Promising Practices: This year has given us an opportunity to shine a spotlight on all the existing work being 
done to bring people of different races together. It's also given us a chance to encourage many new efforts at the 
grass-roots level. We have witnessed a groundswell of support. 
• The President's Initiative led one high school student (Tom Manatos) to organize other local high school 

students for a town hall discussion on promoting racial harmony within their schools. 
• First Lady Hillary Rodham Clinton joined forces with the Boston-based Team Harmony Foundation to 

discuss ways to prevent prejudice with high school students in Boston and Washington, DC. As a result 
of the First Lady's events, Team Harmony has had requests to expand its program to New York, Chicago, 
Atlanta and Los Angeles. 

Dialogue. By raising the issue of racial reconciliation to the national agenda, the President's Initiative has been 
the catalyst for dialogues across the country that have helped educate the American public about the facts 
surrounding race. 
• Close to 600 colleges and universities organized race-related activities on their campuses during the first 

week of April. 
• More than 40 ofthe nation's governors, 22 mayors and over 100 YWCAs participated in efforts to raise 

the public's consciousness on race. 

We view our work over this year as building not a ceiling, but a foundation for one America. Racial 
reconciliation is something President Clinton has fought for all of his life. We know'that even after our charter 
expires and the report to the American people is completed this issue will remain a priority on the President's 
agenda. 
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PRESIDENT'S INITIATIVE ON RACE -- June Progress Report Qs&As 

I Q. Has the President made any decision about extending the Initiative on Race beyond September? 

I A. The charter for the Advisory Board expires on September 30th. However. President Clinton has always 
had a personal commitment to these issues and will continue to commit his time and attention to building 
one America. 

In the meantime, the work of the initiative will continue in several ways. In July, the President will 
participate in a nationally televised dialogue on race on PBS, with Jim Lehrer. In October, there will be a 
national research conference convened by the National Research Council. That conference will examine 
past and current trends among racial and ethnic groups in key areas such as health, education, employment 
and the administration of justice. [t will also identify key gaps in research and data that are needed to 
promote a clearer understanding of race-related issues. This winter the President will release his report to 
the American people. 

Equally important is the infrastructure that has been created over the past 12 months, which will continue 
to build on the year's efforts. For example, Cabinet activities will be ongoing and reported to the Piesident 
every week. The initiative has also generated a cadre of leaders to carry on work at the local level. 

2Q. How could you expect the initiative to accomplish anytbing lasting when it was limited to one year? 

2A. This is a very complex issue, and we never said we would solve the race problem in this country in one 
year. What we have tried to do is help Americans understand that diversity is one of our nation's greatest 
strengths. We also have tried to energize people to make racial reconciliation a priority in their 
communities. Finally, we have tried to assess where we are as a nation, and this winter the President will 
provide all Americans with a blueprint of where we need to go in the 21 st century. 

3Q. The initiative has been at work for a year now_ Wbat's been accomplisbed? 

3A. Since the initiative started we have developed and implemented policies that can make a difference in 
closing the gap in economic opportunity, education, health care, housing, crime and the administration of 
justice. We have recruited leaders and encouraged community efforts across the country. We have raised 
the issue of race on the national agenda. 

For example, at the recommendation of the Advisory Board, the President increased the budget to enforce 
existing civil right laws by $602 million -- the most significant increase in the last 20 years. This funding 
will enhance coordination of federal civil rights enforcement and lead to more consistent enforcement of 
civil rights laws, broader dissemination of best practices and improved data collection. 

As another example, the initiative has identified more than 150 promising practices -- national and 
community-based programs that are working to bridge racial divides and promote racial reconciliation 
through dialogue and action -- that can be emulated across the country. 

4Q. The initiative has been criticized by conservatives for not including their views. Where do 
conservative voices fit in this dialogue? 

4A. From the beginning, we have sought to hear from a wide variety of viewpoints and considered such varied 
input critical to the initiative's success. We have invited individuals whose viewpoints cover the spectrum, 
including many conservatives, to participate in initiative events, among them the Akron Town Meeting, a 
White House meeting with the President and many Advisory Board meetings. 

SQ. Critics such as Abigail Therstrom and Ward Connerly have formed a new group called "The 
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Citizens Initiative on Race and Ethnicity." Do you view this as an indication that the President's 
Initiative has failed in its effort to include conservative voices? 

SA. The initiative has served as a catalyst for many community groups and citizens of different racial and 
ethnic backgrounds and different ideologies to come together for constructive dialogues. The Citizens 
Initiative on Race and Ethnicity is just one positive example of the wide·range of voices that we are 
reaching. 

6Q. There have been reports that the lack of enthusiasm from senior White House officials and 
subsequent friction between some of those officials and the initiative staff hurt the initiative's work. 
How much of that is true? 

6A. There is a commitment at all levels of this White House -- starting with the President, Vice President and 
First Lady -- to this initiative and to tackling, head on, the difficult problems of race in America. The 
entire staff and Cabinet share the President's commitment to making the improvement of race relations one 
of the highest priorities of his second term. 

7Q. The American Indian community has sharply criticized the initiative for failing \0 include an 
American Indian representative on tbe Advisory Board. Why was none appointed at the start? And 
after the issue was raised by that community, why was this oversight not corrected? 

7 A. The Advisory Board has engaged and will continue to engage American Indians in this initiative. 
American Indians have been invited to participate in the Advisory Board's meetings. Board members also 
have attended special forums to hear specifically from tribal leaders about unique issues that affect Indian 
country as part of the initiative's effort to recognize the special government-to-government relationship 
that exists between the United States and American Indian tribes. 

SQ. The initiative never quite picked up momentum. Some have said it got off to a bad start because of a 
lack of clarity about tbe board's mission. What bappened? 

SA. While the initiative may have gotten off to a slow start, it picked up momentum that has been sustained 
with the success of recent activities. 

As an example, in April alone over 600 colleges and universities across the nation sponsored forums on 
race. More than 40 governors and over 20 mayors took part in a statewide day of dialogue on race 
relations, and the President joined several well-known sports figures in a town hall meeting on race and 
sports, which was broadcast on ESPN. 

9Q. Why hasn't the initiative taken on the issue of affirmative action since it is clearly the hot button 
issue on race? 

9A. The initiative has made affmnative action one part of the larger dialogue on race because the role of 
affmnative action continues to be debated across our nation, and we have endeavored to hear from all sides 
in that debate. However, it is important to note that affmnative action is only one small part of the larger 
issues of race in our nation. 

In addition, affmnative action is an issue the administration haS examined and reported on prior to this 
initiative. The Administration strongly supports the use of properly constructed affmnative action to 
remedy discrimination and to promote other compelling interests. We are, however, eager to hear other 
ideas for ensuring equal opportunity for all American citizens. 

10Q. Why didn't the initiative deal with tbe apology for slavery issue? 

lOA. The reaction to a formal apology reflects how deeply this issue continues to reverberate emotionally for a 
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lot of Americans, both black and white. However, the initiative has made a serious effort to expand the 
racial dialogue beyond issues of black and white. 

One objective of the initiative waS to move the country towards recognizing and realizing the full potential 
of its diversity. We have done that by finding ways in which we can offer real opportUnities to Americans 
who work hard, but who continue to face barriers of discrimination based on race. 

IIQ. The President said in his commencement address that HE would report to the American people 
periodically on the work of the initiative. He has only done two town hall meetingstor the race 
initiative in the entire year. What happened? 

II A. The President has reported to the American people consistently over the last year through speeches, 
meetings, press conferences and other events at which he has called on Americans to bridge racial divides. 
For example, on June 3, the President anended the national convention of the City Year program, a service 
organization that plays an important role in bringing together people of different races and ethnicities. 

From announcing policy that will help close opportunity gaps among the races -- such as recruiting well
trained teachers for under served school districts and involving local prosecutors in crime fighting efforts 
-- to raising public awareness -- through such activities as a PSA for the Superbowl and an upcoming 
nationally televised PBS conversation on race -- the President has been at the forefront of this issue all 
year. 

3 
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To: 

cc: 
Subject: 

The following are a few kemals of ideas for Race Initiative policy actions. Please let me know if any 0.,. them cJL.....f 
seem interesting. Thanks. '(\.,V, {)..M.-l (;I...A.AA- c.. lA-<-\ lAo<.. I h k",""" 

1. Eliminate "tracking" in the Lower Grades~k. '(\A,;""lu . (J~ 
As a companion to our push for national standards and high expectations for all 
children, we could advocate for the elimination of tracking or "ability grouping" for 
students in grades K-3. In many school systems, young minority children are 
"tracked" into classrooms that offer less challenging work and where less is expected of 
them, based on ability tests or teacher evaluations. An end to this practice could both 
effectively increase real educational opportunity for young minority children (by not 
limiting their educational opportunities too soon) and make an important statement 
about high expectations, high standards for all children, and equal educational 
opportunity. Part of this effort could be to direct the Department of Education to 
develop guidelines for schools that agree to "un-track. " 

2. Civil Rights Enforcement -- Paired Testing 
An executive order or directive asking the DOJ to coordinate paired testing 
enforcement efforts across agencies (including Labor, Education, HUD). This builds 
on the part of the President's civil rights enforcement package for FY99 that calls for 
Bill Lee to coordinate civil rights enforcement across agencies generally. This 
executive order or directive could ask.both that they develop shared protocols in 
specific enforcement areas and that they coordinate their efforts generally, through 
shared information, etc. 

3. Racial Profiling 
The Justice Department has initiated a review of the extent of the federal government's 
use of racial profiling in law enforcement that will likely result in some kind of policy 
recommendation. As you know, profiling not only opens the door to race-based 
harassment (by legitimizing the notion that minority status is a signal that someone is 
suspicious) but also undermines the minority communities' confidence that they are 
being treated equally to Whites, thus dampening our efforts to improve relations 
between police departments and minority communities to further effective law 
enforcement. We could ask the Department to expedite their review and 
recommendation for completion prior to September 30th (the end of the Initiative). 
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DEPARTMENT OF THE TREASURY 
WASHI~GTON. D.C. 20220 

November 21. 1997 

NOTE FOR: THURGOOD MARSHALL, JR 
SYLVIA MATHEWS 
BRUCE REED 
GENE SPERLING 
JUDITH WINSTON 

FROM: MIKE FROMAN MY 
SUBJECT: RACE INITIATIVE 

Attached is a memo that was sent to Secretary Rubin updating him on recent Treasury activity 
with regard to the President's Initiative on Race, along with a hrief description of the proposals 
we are considering as part ofthe race initiative. Some of these ideas are still in preliminary step, 
of development (e.g., fair lending) and have not yet been vetted by the Secretary or the Deputy 
Secretary. As you may know, the Secretary recently rerurned from a trip to Chicago where he 
~l'0ke to Minority Business Leaders and held a roundtable discussion with the Runners Club, a 
group of African-American entrepreneurs mentared by business leaders. These events went 
quite well, and we will send you a more detailed update on the trip under separate cover. 

cc: Michelle Cavataio 
Jose Cerda 
Jon Jennings 

. Andrew Mayock 
Emil Parker 
Pete Weissman 



DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 

November 14, 1997 

MEMORANDUM TO SECRETARY RUBIN 

}?ROM: Michael Froman /'f\.Y 
SUBJECT: Race Initiative Update 

I wanted to update you on recent activity with regard to the President's Initiative on Race, 
particularly since you will be meeting with a group of minority business leaders and visiting a 
business mentoring program for African American entrepreneurs in Chicago. As you may 
know, the President recently announced that the first town hall meeting on race would take place 
in Akron. Ohio on December 3 (see attached Washington Post article). In addition. Bruce Reed 
has sent a memo to the President outlining some of the policy options thal'might be considered 
as part of the initiative. A few or these proposals, such as EFT'99 and fair lending, are area~ in 
which Treasury is directly involved. Attached is an excerpt from this me~o as well as a separate 
memo from Chris Edley on the overall thrust of the initiative. 

Since the outreach meeting at Treasury in September that you hosted with representatives from 
different minority groups, the variOllS policy offices, particularly .Ton Gruber in Economic Policy, 
Michael Barr in the Office of Community Development, Ron Glaser in Management, and .Tim 
Johnson in Enforcement, have been working to use the best suggestions and ideas from the 
meeting to help guide OllT policy proposals and institutional initiatives. We have identified 
several initiatives that we can work on over the C(lurse of the next year to contribute to the 
President's Initiative on Race. 

We are also considering other ways that Treasury can contribute to the Race Initiative, including 
a possible CEO lunch centered around issues of minorities in the workplace. Treasury is taldng 
part in the White House effort to conduct roundtables all around the country on the issue of race. 
Over the Thanksgiving holiday, Deputy Assistant Secretary Rodriguez "'ill be hosting a 
roundtable in Boston with community leaderS on the Race Initiative. 

Following are brief summaries of ea<:h of the policy proposals that the policy ofikes here in 
Treasury have put forward. We would appreciate your guidance as to which proposals seem most 
worthwhile. 

£0:0! ~66!-!c-nON 



POSSIBLE TREASURY INITIATIVES 

Office of Community Development 

• 

• 

• 

Fair Lending: Treasury has convened an interagency group to explore ways in which the 
government can ensure the broadest access to capital through the existing fair lending laws. 
This initiative could include additional analysis and data gathering ofriew industry practices, 
including credit scoring. 

Community Development Secondary Market: Treasury's Oftice of Community 
Development and Commerce have begun working to determine whether we can pool 
conununity development loans and resell them to private investors. in effect recycling a 
portion of available capital back into inner city community development. 

Business Mentoring: Tbe Office of Community Development has been working with Justice 
and various private sector groups to develop a business mentoring proposal. This proposal 
would encourage efforts of businesses to partner with and provide mentoring and business-to
business teclmical expertise to community development organizations and entrepreneurs. 

Economjc Policy 

• Seminar Series: Economic Policy will be sponsoring a series of seminars over the next year 
on economics and race, similar in design LO those held last year on urban policy issues. Well
known academic experts and practitioners in the field will be invited to present their tindings 
and policy recommendations on a variety of issues, including income differentials, labor 
market experience, education, b(llL~ing, and minority-owned businesses. 

• Data Collection: Economic Policy has been participating in the data collection efforts of the 
President's Initiative on R.'\ce to develop a data base that would identify key areas of 
progress, analyze trends in di~'Parities among races, and estimate the costs of discrimil13tion. 
Through analysis of these data, specific policy options can be developed to reinforce those 
systems that are successful, provide new initiatives that have a high likelihood of success, 
and remove any institutional barriers Ito economic equality. . 

Enforcement 

• Hate Crimes Worldng Group: At the recent White House Conference on Hate Crimcs. the 
President announced a set of new working groups that will develop enforcement strategie~, 
share best practices, and educate the public about hate crimes. During the next two months, 
the Offic~ of Enforcement will work with Justice to develop the working groups and prepare 
measures of performance to evaluate their work. 

£0:01 ~66,-lG-nON 
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Management 

• 

• 

• 

Computer Based EEO Training: Management is working to develop and implement 
computer based EEO training for Treasury executives and managers. The training will be on 
CD-ROM and will allow managers desktop access at any time to various EEO topics such as 
problem resolution, scxual harassment, disability, and complaint process. The computer 
training is meant to complement the EEO training modules which have been positively 
received but require the manager to participate in offsite training that can last several hours. 

Employee Career Development Strategies: Management is working' to create a guide for 
Departmental Offices managers and executives to use in developing e!nployees. The guide 
will provide tips on the use of developmental activities such a~ Tndivic;luaJ Development Plans 
(IDPs), mentoring, outservice/inservice training, selt~study training, details, special projects, 
and the establishment of paraprofessional positions. This guide will also include a chart of 
the major Departmental Offices career paths and the skill, education, and experience 
requirements for positions within those career paths. 

Strengthen Minority Recruitment: On October 2, Treasury signed a partnership agreement 
with OPM to place twenty touch screen computer kiosks at selectcd Hispanic Serving 
Institutions (HSIs) and Historically Black Colleges and Universities (HBCUs) throughout the 
country. At each location, students can walk up to the computer, touch the screen, a.nd are 
then guided through a series of questions that can help the student search for employment 
opportunities in the Treasury Department and in the Federal government by geographic area, 
agency, or career field. Treasury's goal is to make this type ofinfonnation available so that 
more top students attending HSIs and HBCUs are aware of oppomullties at Treasury .. 
Treasury is only the third Federal agency to participate in this program. 

PubHc Liaison 

• Expand Outreach on Treasury Programs: One of the most important initiatives that 
Treasury can undertake for the Race Initiative is to expand outreach. There are two 
components to expanding outreach -- first, expanding Treasury's outreach network and 
targeting it towards those who can really use the information, and second, working to 
increase Treasury's presence in existing outreach etlorts by other agencies and organizations. 
It was clear from the outreach meeting in September that many people are not aware of the 
broad range of issues under Treasury's purview. Enhancing outreach to minority and othcr 
communities can increase awareness of Treasury's activities and also enable more people to 

I 
take advantage of our programs. Additional outreach might be particularly beneiicial for 
programs such as EFT'99, NADBank's Community Adjustment and Investment Program, 
and CDFI. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL OF ECONOMIC ADVISERS 

WASHINGTON, D.C. 20500 

December 1, 1997 

MEMORANDUM FOR SYLVIA MATHEWS 

FROM: 

SUBJECT 

ASSISTANT TO THE PRESIDENT AND 
DEPUTY CHIEF OF STAFF 

REBECCA M. BLANK ~ ~ 
Themstrom Book 

Summary comments/talking points regarding 
America in Black and White' One Nation Indiyisible, by Abigail and Stephen Themstrom 
(hereafter referred to as ABW) 

This is a serious and scholarly account of changes in race relations since Reconstruction, with a 
particularly detailed discussion of the civil rights era and black economic progress in the post-war 
period. The authors' primary arguments: 

• Blacks have made enormous economic and social progress, more than is commonly 
acknowledged. 

• White attitudes have also changed. Whites embrace the doctrine of equal opportunity 
across races. Whites no longer hold the racist attitudes that underpinned legally 
sanctioned second-class status for blacks in the Jim-Crow south. 

• Economic differences between blacks and whites that remain are due largely to 
behavioral differences (such as single mother families, poor school performance, and 
participation in criminal activities) rather than discrimination. 

• ABW argues for an end to affirmative action and all race-based policies, and in favor of 
race-neutrality. 

A few overall responses to the general thematic arguments in the book: 

Black progress has been substantial and is not due to race-based policies 
ABW argues that progress for blacks has largely not been the result of race-based policies. But 
the book overstates progress and understates the role of broad economic changes. 



• The book's examples lead the reader to focus on absolute progress, not relative 
progress in many cases. Blacks, like whites, have made enormous economic advances 
since 1940. But relative black/white progress has been far less smooth. In fact, between 
1974 and 1993, blacks made little economic progress relative to whites. Only since the 
beginning of the economic expansion of the mid-1990s are there renewed signs of relative 
black/white economic gains. 

• Rapid progress between 1964 and 1974 is obscured. The 10 years following the 
passage of the Civil Rights Act was the period offastest progress for blacks relative to 
whites. A number of studies suggest this progress was correlated with the increasing 
enforcement of that Act. 

Are Behavioral Problems the Cause of Current B1acklWhite Gaps? 
ABW attributes current black/white gaps largely to behavioral differences between blacks and 
whites. The book focuses heavily on the growth in single parent families and poor school 
performance. 

• The role of the economic inequality in the periodfrom 1974 to 1993 is understated. 
Changes in the economy, especially technological change, raised the demand for more 
educated workers in the 1970s and 1980s. Blacks were hurt by the fact that they were 
less educated on average than whites. Growing inequality in general hurt those at the 
bottom of the income distribution, who are more likely to be minorities. One careful study 
attributes about half of the slowdown of black economic progress relative to whites in the 
labor market in this period to differences in education levels and changes in the returns to 
education. 

Growth in Single Mother Families 

• It is possible to exaggerate the importance of family structure. The di fference in mean 
outcomes among single-parent and married couple families surely overstates the effects of 
marriage .. Simply by marrying, the typical single black mother could not attain the income 
of the typical married white family. In other words, correlation between marital status and 
income is not necessarily causation. 

• Even if we were to accept these differences as "causal," simple decompositions show 
that had family structure not changed for blacks or whites since the 1960s, the majority of 
the family income gap between blacks and whites would still remain. 

Poor Academic Performance by Black Children 
ABW blames this poor performance on disruptive behavior by blacks, poorly qualified teachers 
who were the beneficiaries of affirmative action, and racially divisive Afrocentric curricula. 

• The Thernstroms never marshall evidence on this point. Test scores converged during 



the period when affinnative action was strongest and when competency tests for teachers 
were absent, and diverged again post 1980, when competency testing was being phased in. 

* There are many reasons for poor school quality, including racial and economic 
segregation and poor school management. The most egregious examples of ill-infonned 
Afrocentric curricula may be more a symptom of poor school quality than a cause. 
Nonetheless, the Themstroms would seem to make a case for the President's proposed 
national achievement tests. 

Have white attitudes changed? 
The Themstroms are correct that most whites, even in the south, do not support legally
sanctioned racial exclusion. 

* There is considerable disagreement about the extent of change in white attitudes, and 
more importantly, white behaviors that constrain economic opportunities for blacks. 
Many observers, including Larry Bobo of Harvard have argue that while expressions of 
discriminatory attitudes have changed quickly, discriminatory behaviors have changed 
much more slowly. For example, indexes of black-white residential segregation have 
generally shown modest declines since the 1960s, but are still very large. As a result, 
school segregation persists. 

Should Race-Based Policies End? 
Believing that whites are no longer largely discriminatory, ABW calls for the end of race-based 
policies. The costs, in tenns of divisiveness, do not justify the benefits, which are few or non
existent in their view. 

* One may question the conclusion that racial discrimination against blacks plays a minor 
role in black attainment today. While it may be true that problems in schools and families 
are more important barriers, racial discrimination nonetheless persists and effects of past 
racial exclusion continue to be felt. As a result, affinnative action--at a minimum narrowly 
tailored to remedy past discriminatory practices-- seems appropriate and just. 

• ABW focuses heavily on the negative aspects of black self-identity which (the books 
claims) is fostered by race-conscious policies and results in feelings of victimization and 
rage (and the implementation of counterproductive policies like Afrocentric curriculums). 
But the book does not mention the positive aspects of black self-identity, which recognize 
the very unique history of black Americans in this country and which can serve as a point 
of pride and an impetus for advancement. 



THE WHITE HOUSE 

WASHINGTON 

December 16, 1997 

MEMORANDUM FOR SYLVIA MATHEWS 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

Timing of Race Initiative Policy Ideas 

Below is a suggested timetable to announce the policy ideas the DPC and NEC have developed 
for the race initiative. 

January 

Hispanic Education Action Plan -- This initiative will increase funding for a number of 
existing programs to improve education for Hispanic Americans and other limited English 
proficient (LEP) children and adults. It would double our investment in training teachers to 
address the needs of LEP children; boost the Migrant Education Program by 16 percent; increase 
the TRIO college preparation program by 10 percent; and create a 5-year, $100 million effort to 
disseminate best practices in ESL training for adults. We would accompany these program 
increases with administrative actions to help Hispanic students complete high school and succeed 
in college. 

College-School Partnerships -- This initiative, which builds on Eugene Lang's model of 
helping disadvantaged youth, will provide funding for college-school partnerships designed to 
provide mentoring, tutoring, and other support services to students in high-poverty schools, 
starting in the sixth grade and continuing through high school. The six-year funding path will 
provide help to nearly 2 million students. The proposal also will include Chaka Fattah's idea of 
early notification to disadvantaged 6th graders telling them of their Pell Grant and loan 
eligibility. 

Notes: We should do the Hispanic Action Plan in Texas. Announcing the College-School 
Partnerships Program the same week (even the day before or after) could strengthen both events, 
given their mutually reinforcing messages. 

We also will have our Martin Luther King Day event this month. As I think you know, we 
strongly support a service event -- not a Town Hall. 

February 

Education Opportunity Zones -- This initiative will provide funding to about 25 high-poverty 
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urban and rural school districts for agreeing to adopt a "Chicago-type" school reform agenda that 
includes ending social promotions, removing bad teachers, reconstituting failing schools, and 
adopting district-wide choice. 

Employment Discrimination Enforcement - This initiative will fund reforms to the EEOC, 
allowing it to expand its mediation program (so that more than 70 percent of all complainants to 
choose mediation by the year 2000), increase the average speed of resolving complaints (from 
over nine months to six) and reduce the EEOC's current backlog (from 64,000 cases to 28,000). 
We can also announce reforms to other civil rights offices in the federal government, although 
these are far less dramatic. 

Note: These are two good announcements for right after the State of the Union and the budget. 
(Of course, we've already told the press about the concept ofEOZ's, but haven't provided any 
details.) We should push EOZ's early in the legislative session, and it's important to announce 
fairly soon an initiative focusing on civil rights enforcement. 

March 

Housing Opportunity -- This announcement can combine a number of initiatives in the budget, 
none of which will get much play alone: proposals to expand homeownership, improve housing 
portability, increase vouchers, and attack housing discrimination. (The fair housing proposal can 
go either here or with the EEOC announcement; we think it fits best with a package of housing 
opportunity proposals.) 

Community Empowerment Fund -- This initiative establishes a public/private fund ("Eddie 
Mac"), which will invest in inner-city businesses and create a secondary market for economic 
development loans (like Fannie Mae). 

Note: By this point, we'll have presented most of our education initiatives; housing and 
economic opportunity seem the natural next issues. We also must announce the housing package 
(at least ifit includes the fair housing proposal) before or during April, which is the thirtieth 
anniversary of the Fair Housing Act. 

Assisting the Unbanked -- The electronic funds transfer regulation, due in April, will bring as 
many as 10 million people into the banking system. 

Racial Disparities in Health Care -- This initiative will address racial disparities in six areas of 
health care: infant mortality, breast and cervical cancer, heart disease and stroke, diabetes, AIDS, 
and immunization. The proposal includes additional funding ($50 million) to established public 
health programs to adapt and apply their prevention and education strategies to eliminate racial 
disparities. It also includes funding ($30 million) for up to thirty local pilot projects to test 



innovative approaches to reach this goal. 

Community Prosecutors -- This initiative will provide grants to prosecutors for innovative, 
community-based prosecution efforts, such as Eric Holder adopted in the District of Columbia. 

3 

A full 80 percent of the grants will go to pay the salaries and training costs associated with hiring 
or reassigning prosecutors to work directly with community residents. 

Indian Country Law Enforcement and Education -- The current budget includes substantial 
additional funds for law enforcement activities and school construction in Indian Country. 
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1116/97 
MEMORANDUM FOR THE PRESIDENT 

Through: 

From: 

Re: 

Erskine Bowles 
Sylvia Mathews 

Christopher Edley, Jr. 

Framing the Race Initiative 

Sylvia asked me to attempt a summary of several staff conversations developing a con
ceptual framework for the Race Initiative and, ultimately, your Report to the American 
People early next winter. This memorandum reflects the thoughts and work of several 
people, including Sylvia, Sid Blumenthal, Michael Waldman, Elena Kagan, Maria 
Echaveste, Minyon Moore and Judy Winston. 

Themes, as related to your presidency: You are leading us through a critical transition 
to a new era, building a new nation to meet the challenges in the century ahead. Your 
agenda has elements in trade, the post-Soviet security framework, getting our fiscal house 
in order, a domestic investment and renovation strategy spearheaded with education and 
the environment, and so forth. The "identity-and-community" element o/this agenda is 
One America. 

We can't be our best in the new economy and the new era unless we are One America. It 
is one piece ofthe work we must do to build the future we want for our children. And the 
greatest obstacles we face in creating One America are the fault lines of color that in 
many ways still divide our communities, minds and hearts. Hence, your Race Initiative. 

As in other areas of your policy leadership, much turns on recognizing the new nature .of 
the challenges. In race, the traditional civil rights agenda oflegislative and rcgulatoh at
tacks on discrimination accomplished a great deal, induding a remarkable transformation 
in civic norms. But then we stalled. And now we must move forward, and do so in a con
text milch changed from the 1960s. The demographics of race move liS beyond the black
white paradigm..:.. The competitive global economy attaches higher costs to misfires..in 
'America's opportunity engine. All of this requires a new and expanded agenda to achieve 
the racjal justice required for One America. That agenda, while continuing necessary ele
ments of our present work, must be multifaceted. It is largely about opportunity and re
sponsibility for all, including an opportunity agenda for the under~s. But, of immediate 
importance to the Race Initiative, we cannot move forward without addressing the sepa
ration and exclusion that weaken us. 
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This is not about integration in the old sense, nor about antidiscrimination law enforce
ment alone. You have framed a broader goal of opportunity and responsibility, reaching 
every American. Achieving that goal requires us to face the age-old problems of inter
ethnic hostility, suspicion, and rivalry based on color, particularly as compounded by 
class. We must do this to forge the social compact for the New Economy. We must do 
this for One America that is just. 

Content of the Race Initiative itself: In so far as possible, the above themes should both 
inform and be propelled by all the speeches, Advisory Board meetings, public events, 
outreach activities and policy announcements associated with the Initiative. The themes 
are both spine and connective tissue, providing shape and coherence. 

Beyond that, in a procedural sense the initiative has two tracks: 

• Dialog: Measures to engage the nation on the plane of values and understanding: 
What unites us? What divides us? How can we build bridges of understanding 
and community across lines of color and class? 

• Action: The policy initiatives -- both public and private -- that will build 
community, create opportunity, encourage people to take responsibility, and close 
the racial divide. This culminates in your workplan for the nation, moving toward 
One America. 

Each event or task within the initiative should support one of these two tracks, and each 
track is critical. The policy track is largely how social and economic realities change, but 
the dialog-and-values track creates the moral and political foundation for the bold policy 
measures needed for so difficult a challenge. 

Your report: Attached is a notional table of contents for your report. We will build the 
report based on the work of White House staff, the Initiative staff, and the Advisory 
Board, together with your speeches and whatever substantive discussions with you the 
schedule permits. Moreover, the outline should help us set priorities for the work of the 
Initiative. 

Your report can have enduring significance if it communicates your vision of One 
America in the 21 ,I century, provides background information and motivation for that 
vision, models how we can constructively engage one another to bridge differences on 
hard questions, and offers a workplan for the nation based on promising practices and 
policies identified over the course of this year. 

Because of Friday's tight agenda, the report will be the focus ofa future meeting. Mean
while, we welcome any reactions. 
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THE PRESIDENT'S REpORT 

- draft outline -

Introduction: One America in the 21" Century 
• . the core themes and vision, in summary (more detail in chapter 4, below) 

• personal context 
• some highlights of the report 
• appreciation to the Advisory Board, and the many people throughout the 

nation who responded to the call to engage in a national conversation on 
race 

1. Where is America on race, and where are we going? (Excerpting from detailed 
supporting volumes) 

• demographic history and trends 
• disparities, socioeconomic indicators, economic mobility, opportunity 

measures 

• discrimination: authoritative data using various methodologies-How 
much discrimination is there? 

• intergroup relations: how integrated are our lives, how have attitudes and 
stereotypes changed, etc. 

2. Policy and racial justice 

• what we know about the effects of key public policies and private 
practices on the state of racial justice today 

• the effects of race on our civic discourse: how race poisons politics and 
policymaking, overtly or subtly; examples of how not to address issues of 
opportunity, responsibility and community 

3. Vision: Bill Clinton's vision of racial and ethnic justice in the 21" century, and 
why it is preferable to competing visions 
• seeking clarity about our value commitments and ambitions for One America 

• this pivotal section is an elaboration of the framework sketched in speeches and in 
the introduction to this Report 

4. Wrestling lessons: What vexes us, and constructive engagement of our differences 

• "modeling" how we can face up to some of the hardest questions dividing us in an 
honest and constructive way (list to be developed) 

• applying the values and vision to address a few major issues (list to be 
developed); use and make reference to essays contributed on this topic by 

Race Report Outline: 1116197 (I) 



thoughtful people from a range of perspectives, under auspices of the Advisory 
Board 

5. Promising practices: examples of public and private efforts to promote racial 
reconciliation and racial justice, and some counterexamples of destructive 
practices 

• criteria for making these judgments 

• examples from different sectors: government, business, the media, the faith 
community, education, nonprofit sector, etc. (Excerpting from detailed backup 
volume and web site.) 

• establishing an ongoing program to recognize and replicate promising practices 

6. A workplan for the nation over the next decade 

• policy prescriptions building on the preceding sections, including action items for 
governments at all levels 

• practice prescriptions for private, voluntary, community and personal actions 

• leadership--call to action, recruiting a cadre of leaders from all sectors who will 
dedicate themselves to leaming, teaching and practicing the difficult tasks of 
building One America for the 21" century 

.* 
Notes: 

a) The Core Group will refine this preliminary outline iteratively, developing detail and 
wrestling with the many difficulties it suggests. 

b) The policy time frame is long - a decade or more; this is grander than the budget and 
legislative agenda for one or two years. 

c) Occasional meetings, as appropriate, with the President and Vice President. 

d) Discrete supporting tasks will be executed by the Initiative Staff, the Advisory Board, 
White House policy councils, agencies, and outside experts and friends. 

e) The developing effort on the Report will inform work on speeches and events. 
f) Report will be issued in early January 1998, as the last Congress ofthc 20'h century 

begins work. 

Race Report Outline: 1116197 (2) 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: See the distribution list at the bottom of this message 
Subject: PIR Staff 

I have used the DPC policy teams as the basic structure to assign individuals on my Policy Planning 
and Research staff to different policy areas as follows: 

Education - David Campt and Scott Palmer 
Economic Opportunities (including housing) - John Goering and Ana Lopez 
Health - David Campt 
Administration of Justice - John Goering 

These are preliminary assignments but I think it will help us get started. Please include me in the 
various subgroup meetings for the time being so that I can get a broad sense of where we are 
going. But I will generally depend on our staff here for more detailed feedback. Thanks. We are 
all looking forward to working with you on these issues. 

Message Sent To: 

Elena Kagan/OPD/EOP 
Jose Cerda III/OPD/EOP 
Thomas L. Freedman/OPD/EOP
Emil E. Parker/OPD/EOP 
Christopher C. JenningslOPD/EOP -
Sarah A. Bianchi/OPD/EOP -
Tanya E. Martin/OPD/EOP -
William R. Kincaid/OPD/EOP _ 
Sanders D. Korenman/CEA/EOP 

Message Copied To: 

Ana Lopez/PIR/EOP 
Scott R. Palmer/PIR/EOP 
David Campt/PIR/EOP 
John M. Goering/PIR/EOP 
Michele Cavataio/PIR/EOP 



Goals: 

Community Efforts (Promising Practices) 
(see attached detailed work plan for more information) 

Short Term (before December 2) 

BRAFT 

• To identify and highlight several dozen (e.g. 50) Community Efforts of racial 
dialogue and reconciliation currently used in communities around the country, for 
discussion and promotion at December 2nd town meeting. Some of these efforts will 
have been created in response to the President's Initiative. 

• To establish and utilize Internet and other media for promotion of Community 
Efforts. 

Long Term (by President's fmal report) 
• To publish a compendium or list of Community Efforts, and thereby promote the use 

of these practices in various parts of our nation as part of the ongoing dialogue of the 
President's Initiative on Race. 

• To highlight a certain number of promising practices for recognition. 

The Community Efforts project effort will be discussed with respect to three stages: I. Collection, 2. 
Evaluation, and 3. Dissemination. While each activity reflects the work of the entire working group, the 
primary person accountable for the task will be listed. 

Process: 

Collection 
Short tenn 
• Initially define community efforts: efforts and initiatives in families, communities, 

businesses, government agencies and other parts of society that encourage the 
positive participation of people from diverse backgrounds(?hile reducing racial 
dispariti:i/ and promoting racial inclusion and reconciliation. Distinction of 
Community Efforts from Promising Practices - degree of scrutiny, vetting and 
recognition by PIR and the WHo (completed/Campt) 

• Establish and utilize mechanisms for soliciting, receiving, and logging Community 
Efforts through traditional media. (completed/Toineeta) 

• Implement Website mechanisms for soliciting, receiving, and logging Community 
Efforts. (Oct. 311M0ran and Toineeta) 

• Engage Advisory Board, cabinet agencies, national organizations, and other 
identified leaders in immediate search for Community Efforts (Oct. 311T0ineeta) 

• Solicit agreements to conduct visit/photo opportunity at local Community Effort in 
the location of the next Advisory Board meeting (Nov. 51T0ineeta). 

• Develop main talking points of President's December 2nd nationwide request of 
Community Efforts. (Nov. 271T0ineeta, Campt, Chai) 

• Secure' attendance of 25 Cornmunity Efforts in mid-west for display in room 
adjoining December 2nd town hall meeting. (Nov. 27/Toineeta) 



Long-teon 
• Solicit umbrella organizations (e.g National Chamber of Commerce) to submit 

nominations of promising practices from their membership. (Nov. 141T0ineeta) 
• Secure additional resources to solicit Community Efforts and to receive and log 

submitted programs. (ou-goiug/Liu, Liss, PIR and WH) 

Evaluation 
Short teon 
• Develop initial evaluation criteria for community efforts with assistance of experts 

nationwide. (completed/Campt) 
The proposed evaluation criteria can be defined in terms of seven questions about the 

program: 
1). To what extent does the program operate in a way that include diverse groups of people? 
2). Does the program educate people about the facts about race and racial disparities? 
3). Does the program encourage the introspection of people about their feelings about race? 
4). To what extent does the program encourage people to take action to alleviate racial 

disparities in opportunities and outcomes? 
5). To what extent could the program be replicated in other communities? 
6). What is the breadth and depth of the impact of the program on participants and others? 
7). To what extent was the program consciously designed to alleviate racial disparities? 
• Develop and execute interim strategy for evaluating promising practices 

( completed/Campt) 

Long teon 
• Continue refining evaluation criteria. (on-going/Campt) 
• Recruit additional resources to assist in evaluation process. (on-goingiCampt, 

Liu, Liss, PIR and WH) 

Dissemination 
Short teon 

Create strategic plan integrating fax, press release, and Websites for dissemination 
of community efforts. (completed/Chai, King) 

Long teon 
• Every week, disseminate newly vetted community efforts through Website and other 

media. (on-goingfMoran, King) 
• Supplement speakers' kit and brochure with community efforts. (Nov. 14/Chai, 

King) 

Products: 

Short teon 
• Summaries of 10 initial community efforts for immediate discussion by Advisory 

Board and Web site dissemination. (completed/Campt) 
• Website postings oCIO community efforts. (10/31IMoran) 



• Five additional Website postings of community efforts per week (on-going/Campt, 
Moran) 

• Secure arrangements that Advisory Board members will conduct visit/photo 
opportunity at a local community effort just before the next Advisory Board 
meeting. (Nov. 15/Toineeta) 

• Secure commitment of 25 institutions to display promising practices at December 
2nd town hall meeting. (Nov. 27/Toineeta) 

Long Term 
• The President's final report (or a compendium to the report) will include 1-2 page 

descriptions of several promising practices per sector as well as cross-sector 
examples. (Camp!) 

• By the final report, the President will have gained commitments from a leader in 
diverse types of societal institutions to devote significant additional resources to 
continue these activities. (Toineeta) 

Resources: 

• PlR and WH staff 
• Advisory Board 
• Cabinet Departments 
• Contractor Support? 

Critical Trade-Off Issues; 

• Soliciting, logging, evaluating, and summarizing community efforts is a very time
consuming process. If the Initiative is to sort through several hundred of these before 
the final report as well as produce several summaries weekly, additional resources 
for these tasks will be needed. 

• There is a tradeoff between the level of evaluation/vetting of programs and the speed 
at which we want to publicize programs. This tradeoff must be kept in mind as senior 
Initiative and White House staff decide how many community efforts the Initiative 
intends to publicize per week. 



IDENTIFYING COMMUNITY EFFORTS 
draft work plan 

Activity Action item Person Resp. rrimeline 

Establish internal database and 1. develop program summary sheet 1. Campt, Toineeta, Moran 
tracking system 2. create database 2. PIR staff 

3. input info received to date 3. PIR interns 
4. input programs as received & 4. PIR staff 
file geographically October 24, 1997 

Select 10 "Community Efforts" 1. Lexis/Nexis search 1. Tom Janenda -- 10116 
2. Review Advisory Board minutes 2. Brenda -- 10117 
and follow-up on programs cited 3. David 
3. review in-house materials -- see 
evaluation section for specific 
tasks 

"Community Efforts" nomination 1. Draft & finalize nomination 1. Campt, Toineeta 10/21 
form form and cover letter 

Solicit Advisory Board for 1. Writelcall Advisory Board 1. Toineeta -- 10/24 
nominations members 

2. Mail/fax nomination forms 2. Toineeeta -- 10/24 

Calling script to solicit nominations 1. Coordinate with Ben and Doris 1. Toineeta -- 10/20 
2. Draft & Finalize script 2. Campt, Toineeta -- 10/20 

Contact XX organizations 1. National Conference 1-15. Toineeta -- 10/31 
requesting "Community Efforts" 2. National Voices 

3. National Urban League 
4. National Italian Foundation 
5.NARF 
6. YWCA, YMCA 
7. Boys & Girls Clubs 
8. ACLU 
9. Nato'l Assoc of Community 
Action Agencies 202-265-7546 
10. League of Women Voters 
11. National PTA 
12. NAACP 
13. La Raza 
14. NAPAL 
15. NCAI 

Contact XX foundations requesting 1. Mott 1. Toineeta -- 10/31 
"Community Efforts" 2. Kellogg 2. Toineeta -- 10/31 

3. Ford 3. Cavataiov -- 10/31 
4. Rockefeller 4. Toineeta -- 10/31 



Activity Action item Person Rep.trimeline 

Contact XX non·Federal I. Human Rights Conunissions 1-6. Toineeta -- 10/31 
government agencies, offices and 2. National Governors Assoc. 
associations 3. Mayors 

4. Tribal Leaders 
5. National League of Cities 
6. Natn'l Assoc. of Counties 
(NACO) 

Contact XX religious organizations I. B'Nai B'Rith 1-2. Toineeta--10/31 
2. National Council of Churches 

Contact XX offices wlin criminal I. Police departments 1-4. Toineeta -- 10/31 
justice system 2. DOJ--Civil Rights Div 

3. Courts in Mid-West 
4. DOJ-- CRS 

Contact XX educational institutions I. State school superintendents 1-3. Toineeta--10/31 
2. School boards 
3. American Federation of School 
Administrators 202-986-4209 

Contact Congressional I.Coordinate with WH legislative I. Liss, Cutler 
Representatives and ethnic caucuses affairs 

Coordinate with Cabinet Affairs I. Draft memo I. Campt 
and Federal Agencies 2. Submit memo and nomination 2. Cavataio 

sheet 

Blast Fax request to "friends" of I. Develop call for activities I. Allison (PIR) -- 10/22 
PIR 2. Send Blast Fax 2. PIRIcom -- 10/27 

PIR Web-site request for I. Develop nomination sheet for 1. Campt, Toineeta, Moran --
"Community Efforts" web-site 10/23 

2. Develop request for efforts 
3. Web-site request on-line 2. PIRIcom--

3. PIRIcom-- week of 10127 

Formal press release requesting 1. Create press release I. PIRIcom -- Nov. 
"Community Efforts" 

Coordinate with Leaders and 1. Include nomination package in I. PIRIcom. -- Nov. 
Speakers to recruit activities Leader's Kit and Speaker's Kit 

List of organizations to contact I. Coordinate with Recruiting 1-2. Toineeta -- on-going 
Leaders 
2. Compile list in each sector 



Activity Action Item Person Respffimeline 

Hamess expertise to help design Created initial outline of evaluation Oct. 131 Campt 
evaluation criteria criteria 

Contacted experts to solicit help Oct. 101 Campt 
with evaluation criteria 

Center for Living Democracy 
Study Circles 
Urban League 
J.F. Kennedy School of 

Government 

Contacted experts to solicit help Oct. 16/Campt 
with evaluation criteria 
Center for Assessment 'and Policy 

Development 
University of Pennsylvania 
Rockefeller Foundation 

Contacted experts to solicit help Oct. 17/Campt 
with evaluation criteria 
Carnegie Corporation 
Business Week 
Facing History and Ourselves 
DuBois Institute, Harvard 
The National Conference 

Detennine evaluation criteria Augment evaluation criteria with Oct. 20/ Campt 
expert feedback 

Create and circulate interview Oct. 201 Campt 
protocol based on eval. criteria 

Evaluate the Programs Demonstrate use of eva!. criteria to Oct. 201 Campt 
staff interviewers 

Use interview protocol to gain Oct. 2l1Campt, T oineeda, Bustos, 
more info on programs King, Liu 

Write Y, to 3/4 pg. program Oct. 221 Campt, Toineeda, Bustos, 
summaries, circulate to entire King, Liu, King, Chai 
group 

Write overarching description of Oct. 221 Campt 
promising practices component, 
circulate 

Integrate feedback, make fmal edits Oct. 231 Campt, Toineeda, Liu, 
King 

VerificationlV etting of Programs Vetting of selected programs Oct. 281 Janenda 



Activity 

White House Website 

Blast Fax 

Talking Points 

Press Releases 

Weekly Updates 

Speakers Kit 

Brochure 

DISSEMINATING PRODUCTS 
Draft Work Plan 

Action Item 

Getting new information up 
on the web for promising 
practices. 

Incorporate promising 
practices on a regular basis in 
weekly blast fax 

Create promising practices 
talking points. Included in 
general talking points. 

One press release to launch 
promising practices. In 
addition, incorporating 
promising practices when 
applicable 

Incorporate promising 
practices in weekly updates 
when applicable. Should 
develop a target number per 
month. 

One section in speakers kit 
that reflects promising 
practices. 

A portion of the brochure 
reflects promising practices. 

Person Resp.rrimeline 

1. Kevin Moran 
2. Maria Soto 
3. Allison King 
4. Brenda Toineeta 
5. David Campt 

1. Tamara Monosoff 
2. Brenda Toineeta 

1. Tamara Monosoff 
2. David Campt 
3. David Chai 

1. David Chai 
2. Brenda Toineeta 

1. Brenda Toineeta 
2. Allison King 

1. Allison King 
2. David Campt 

1. Tamara Monosoff 
2. David Campt 
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DRAFT -- African American Stump Speech -- DRAFT 

Introduction and Acknowledgments ---

On behalf of President Clinton and Vice President Gore, I want to thank you for giving me this 
opportunity to talk to you about some of the Administration's key and give you a brief overview of 
the progress the Administration has made on behalf of African Americans. over the past five years. 

As you know, a few months ago President Clinton launched his Initiative on Race, a truly 
unprecedented call for a national dialogue on race and reconciliation. I think we should all salute 
the President for taking on an issue that is so complex and that has such deep historical roots. The 
subject of race has historically been a difficult one for us, as a country. In the thirty-three years since 
the Civil Rights Act of 1964, and the movement that changed our nation, we still find ourselves 
combating all the renmants of segregation and discrimination. We are fortunate to have a President 
who recognizes this and is not afraid to address the difficult issues and pose the hard questions. 
President Clinton realizes this is the only way that we, as a nation, can move forward as "One 
America." 

Under this President's leadership, America is closer to fulfilling the promise of equal opportunity 
for all. Just recently, the Wall Street Journal reported that the African American community is 
closer to reaching the American Dream than at any other time in history. According to a study in 
the Journal, between 1987 and 1996, minority-owned businesses increased 10 percent and the 
number of African Americans receiving college degrees increased more than 7 percent. It also 
reported that minorities now account for 30 percent of new homeowners, and, at the present rate of 
improvement, African Americans, Asians and Hispanics could reach parity with whites in the next 
10 years. 

That's the good news. The bad news is that we have not reached parity yet on a number of fronts. 

We, as a community, continue to struggle with an unemployment rate that is twice that of whites, 
even with the recent gains. And discrimination is a daily fact of life for far too many Americans. 
College graduation rates among African Americans are still far behind their Caucasian peers and, 
on average, we are earning less than white Americans are. 

As the President has said, "as a society we cannot avoid the unfortunate fact that racial, ethnic and 
gender discrimination continue to exist. We see evidence of it every day." The President and this 
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Administration are committed to combating discrimination. Yet, there are still people who want to 
roll the clock back on the progress we have made in our struggle for full equality. 

One way this Administration is working to keep us on track, as a nation, is by ardently supporting 
effective, fair and balanced affirmative action programs that help ensure equal opportunity and 
diversity in the job market. 

We continue to see evidence of the enormous benefits that diversity brings to institutions. 
Universities and businesses that have pushed to increase diversity in their ranks are some ofthe same 
institutions that are driving this nation's vibrant economic engine. The President has always been 
proud to be able to point to the quality of his appointees and to the judges he has nominated who are 
living proof that diversity and excellence walk hand-in-hand. 

This President appointed the most diverse Cabinet and Administration in history. Many have been 
or are our most qualified and successful members of the Cabinet -- the first African American 
Secretary of Commerce, Ron Brown; the first African American Secretary of Energy, Hazel 
O'Leary; the first African American Secretary of Veterans Affairs, Jesse Brown; the first African 
American Director of the Office of Management and Budget, Frank Raines. And that is just the 
beginning, we also have the first African American Chairman of the Federal Communications 
Commission, Bill Kennard; our Secretary of Labor, Alexis Herman, is also a first African American 
to head that position. Other African Americans in our ranks are Secretary of Transportation, Rodney 
Slater and our former Drug Czar, Lee Brown. In his first term, President Clinton also appointed an 
African American, Ron Noble to head the Secret Service and to oversee Customs and the Bureau of 
Alcohol, Tobacco and Firearms. And, just recently, Eric Holder, an African American, was sworn 
in as the Deputy Attorney General for the United States--the number two Justice Department 
position. 

I could go on because everywhere you look there are African Americans in top positions throughout 
the Clinton Administration. In total, 13 percent of all presidential appointments are African 
Americans and together, these officials command budgets in excess of $120 billion and supervise 
close to half a million federal employees. President Clinton has nominated 46 African Americans 
to the Federal judiciary, which account for 18 percent of his Federal bench nominations. 

President Clinton supported affirmative action programs have been proven a proven success across 
the country. In university classrooms across America, affirmative action programs increase numbers 
of previously under-represented students and enhance the knowledge and breadth of experience of 
entire student bodies. 
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The recent plummet in minority enrollment in California and Texas state universities, as a result of 
proposition 209 and similar laws that make affirmative action illegal, is persuasive evidence t!:at 
tailored affirmative action plans, whether through their direct or symbolic effects, have done 
wonders to increase minority access to higher education. And, more profoundly, California and 
Texas schools show us how the loss of such programs can have devastating effects on levels of 
diversity in classrooms. Clearly, the nation can not afford to do away with these vital programs just 
yet. The Clinton Administration has been working closely with these states to come up with creative 
solutions to the recent loss of minority representation in state schools. No other tool that has been 
shown to work as effectively to ensure equal opportunity with -less disruption, that is why we remain 
committed to affirmative action programs. 

[For an audience who is interested more specifically in the "mend don't end" reform in the 
federal government: Although the Supreme Court indicated in its Adarand decision that federal 
affirmative action programs will have to live up to a higher standard, it also stated that there is still 
room for affirmative action provided a new set of criteria are met. So, under the President's 
direction, the Administration has worked diligently to reform affirmative action programs across the 
federal government to meenhis higher standard. We believe can and will be met. Meeting it will 
allow us to ensure equal opportunity within the federal government in employment, contracting and 
elsewhere.] 

In addition to helping preserve affirmative action programs, President Clinton has worked to restore 
the American Dream for all Americans by strengthening the economy, expanding opportunity, 
investing in our children and making communities safer. And he has succeeded. Over 13 million 
new jobs have been created since he became President -- the unemployment rate for African 
American adults has dropped from 13% to under 9%, the lowest in over 20 years and over 100,000 
new African American owned business have been created. 

Since 1993, President Clinton has worked hard to build "One America" on a simple formula: 
opportunity for all, responsibility from all, a community of all Americans prepared to continue to 
lead the world toward peace and prosperity. Much has been done but much remains to be done. 

We must continue to strive towards solutions to problems such as racism and divisiveness. As the 
fabric of our country begins to change, it is increasingly more important that we overcome these 
problcms togcther. Currcntly, Hawaii has no m~ority race and within five years there will be no 
majority race in California, our biggest state with 13 percent of our population. In the Detroit area, 
which we used to think of as a two-tiered society of white ethnics and blaek folks from the South 
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looking for work, there are now more than 145 different racial and ethnic groups. Over the bridge 
from the White House in Fairfax Virginia we have one of the most diverse school district in the 
nation where students come from 150 different countries and speak over 100 languages. -

The demographics of our country are changing very rapidly-we are becoming increasingly 
multietlmic. According to the Census Bureau, by the year 2050 whites will make up approximately 
53% of the population -- with Hispanics, African Americans and others combined making up just 
under 50 % of the country. Most people have not given much thought to how we are going to 
become "One America" in the 21st century. But today, more than ever it is becoming important for 
us to heal old wounds and meenhe challenges ahead, together. 

Our President has given a great deal of thought to the issue of American unity and has committed 
time and resources trying to make sure that we grow to appreciate our differences and our common 
experiences and values. (More specifics on what the Race Initiative plans to accomplish to come 
in a message statement from Claire.) The President has appointed an Advisory Board on Race, 
headed by the renowned historian, Dr. John Hope Franklin, to research and study existing problems 
and develop solutions and recommendations that will help us move forward as "One America." 
(Rolls to come from P.R. Staff.) 

In the few months since the President announced this initiative, the Administration has already taken 
action by addressing the victims of a racially biased syphilis experiment in Tuskegee. Offering an 
apology for the study on behalf of the U.S. goverrunent, the President tried to make amends with our 
troubled past. But acknowledging past wrongs is only part of the solution. This Administration is 
also looking forward-for the sake of our children. In a recent speech, the President said, "My 
fellow Americans, we must be concerned not so much with the sins of our parents as with the 
success of our children-how they will live and live together in years to come." 

Today we are investing in our children by improving our educational system. In the short time since 
we began the Race Initiative, the President has already proposed a bold initiative to recruit and 
prepare teachers to serve in urban and rural communities. The President has forwarded to Congress 
a proposal for a national effort to attract quality teachers to high-poverty areas by offering 
scholarships for those who will commit to teach there for at least three years. 

He has placed special emphasis on recruiting minorities into teaching. At present, one third of our 
students in the nation's public schools are minorities compared to 13 percent of the teachers. Our 
students need role models and all students stand to benefit from a diverse and excellent teaching 
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force. The President's plan also includes funding to strengthen teacher preparation programs and 
to improve the quality of teaching in those schools most in need. 

President Clinton knows that children are our future--we must ensure that our children have the tools 
and the proper environment to learn. We have to send our children to schools that are safe and drug
free. There are still a lot of children who do not learn everyday because they are afraid. And if you 
think of the times in your life when you have been afraid, it was hard to think of anything else. We 
must take fear out of our schools. It is unacceptable to have children falling behind because ofthat. 
That is why President Clinton has fought hard to keep weapons and drugs out of our classrooms by 
working for a "Zero Tolerance" gun policy in schools. He also has encouraged policies for student 
uniforms in order to alleviate gang violence. 

We have also worked to ensure that children have a safe environment to grow up in. The President 
has increased opportunities for affordable housing development by the private sector and has 
reformed the community reinvestment act to unleash billions in new credit for low to moderate
income communities. The President is working to ensure that public housing is safe by fighting or 
a "one-strike and you're out" policy among residents. And under the Clinton Administration, 
toughness on crime has paid off. The Brady Bill has already kept more than 60,000 convicted 
criminals from buying guns and we have outlawed 19 ofthe deadliest assault weapons. We have 
worked to put more than 100,000 new police on the streets, and since then, crime has been on the 
decline. Murders are down 8 percent, robberies are down 7 percent and car theft is down 6 percent. 

To make certain schools are drug-free, we have succeeded in passing the Safe Drug-Free Schools 
Act that aims to reduce violence and drug abuse among children by increasing funds for social 
security, drug prevention programs and counseling. We have also developed a comprehensive 
National Drug Control Strategy aimed to reduce illegal drug use through law enforcement, 
prevention, treatment and interdiction. During the Clinton Administration, cocaine use has declined 
by 30 percent since 1992 . 

. The President is also working to improve our educational system by giving children the tools they 
will need to be competitive in the 21st century. We must take advantage of the opportunities that 
new technology presents. This new technology can help jump-start our children's future. President 
Clinton has challenged every school in the nation to connect all of its classrooms to the Information 
Superhighway by the year 2000. Together with Vice President Gore and participants from the 
private sector, he has developed a plan to bring computers into classrooms, to get educational 
software to teachers and to train teachers to use new equipment. The Federal Communications 
Commission offers reduced rates for Internet service to schools and libraries so that all children, 
even those in the poorest districts will have the opportunity to learn. 
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Part of our goal is also making sure that our children have the degrees needed to compete. If you 
look at the high school graduation rates for African Americans, it's very encouraging to see how 
much they have increased. However, there is not much difference now in the high school graduation 
rates between African Americans and white in Americans. There is a world of difference in the 
college completion rates, however, and President Clinton wants to close that gap. 

To this end, the budget includes the largest increase in Pell Grants in 20 years and provides tax 
credits that would make the first two years of college available to everyone. President Clinton feels 
that we must push more and more of our minority children into higher education. 

Since 1993, the President has increased funding for Historically Black Colleges and Universities by 
nearly $250 million -- an almost 25 percent increase. We have increased funding for Head Start by 
over $1 billion to provide early education for tens of thousands of additional children in need. He 
was also successful at passing Goals 2000: Educate America act that helps to provide early education 
to thousands of children in need. And the Americorps program has enabled over 70,000 volunteers 
to earn money for college, one third of who was African American. 

But providing for the future of our nation's youth also requires a strong economy and making certain 
that families have the means to support themselves. Under the Clinton Administration, the 
unemployment rate dipped to 9.8 percent in April, the lowest rate in two decades and 2.9 million 
Americans transitioned from welfare. to work. Meanwhile, the average African American family 
income has increased by $2,300 and the poverty rate among African Americans is the lowest in 
history. In part, this is due to the success we've had at increasing the minimum wage to $5.15 which 
directly benefited 1.3 million African American workers. 

The President has worked to ensure that the fiscal outlook continues to look promising. In his 1997 
budget he fought for and won full funding for Community Development and Banks and Financial 
Institution Fund Expansion. This program supports institutions and provides a variety of financial 
services to distressed communities by providing mortgages and commercial loans. We have also 

. succeeded at increasing the earned income tax credit. In 1995 the tax credit program provided tax 
relief for 15 million working families by allowing them to qualify for tax rebates and was 
responsible for lifting 810,000 African Americans, including 450,000 African American children 
out of destitution. 

Under this Administration, we have increased opportunities for affordable housing development, by 
the private sector, and we have reformed the Community Reinvestment Act to unleash billions in 
new credit for low to moderate-income communities. 
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Make no mistake about it. Our success in moving America closer to fulfilling its promise of equality 
and opportunity does not end with these measures. It also depends on enforcing existing laws and 
regulations. 

The Clinton Justice Department has vigorously enforced the civil rights laws. We successfully 
prosecuted the Los Angeles police officers involved in the Rodney King beating. We have focused 
the nation's attention to speed the rebuilding process of burnt churches across the country and 
prosecuted assailants. Indeed, under this Administration, 38 hate crime cases have been filed against 
65 defendants. And the President recently announced a special White House conference on hate 
crimes to be held this November. The conference will bring victims of hate crimes, and their families 
together with law enforcement experts and leading officials from Congress and the Justice 
Department to take a close look at ways to strengthen our laws so that assailants are punished swiftly 
and severely. The Jnstice Department has also won $12 million in back pay for victims of 
employment discrimination and we settled a landmark public accommodations case against Denny's 
Restaurant when they refused to serve the President's African American Secret Service agents 
simply because of their race. And we joined the Congressional Black Caucus in the fight to save the 
Voting Rights Act. 

The Department of Housing and Urban Development aggressively moved to eliminate racial barriers 
in Vidor, Texas, by integrating a segregated public housing complex and breaking their "whites 
only" policy. At the same time, the Treasury Department has been ordering non-complying banks 
to implement new and fair lending plans. 

In both the programs that he has instituted and the diversity of his Administration, President Clinton 
has demonstrated his abhorrence of racial discrimination and his commitment to inclusion. 

We have been committed to fair practices both in our nation and abroad. Under Bill Clinton's 
leadership, America has overseen the restoration of democracy to Haiti and enabled the first transfer 
of power from one democratically elected president to another. In South Africa, we assisted with 
the transition to democracy and helped to provide a better life for black Africans by supporting 
elections and fostering development. In all of Africa, we recognize the need for development that 
is sustainable, and have worked to help the transition to democracy all over the continent. That is 
why we have appointed Jesse Jackson, the first envoy to Africa. 

Unfortunately, back home in the United States, incidents like recent police brutality cases in 
Brooklyn, Pittsburgh and St. Petersburg serve as reminders that color is still at the root of many 
social ills including police brutality, employment discrimination and unequal access. Racial 
discrimination in housing remains a sad reality for many. No matter what we do professionally, no 

7 

, 



'. 

matter how we are dressed, we still have trouble hailing a cab. Our African American young men 
often are portrayed in the media as dangerous gang members, and African American young women 
are often portrayed as unwed mothers. Resulting tensions limit racial interaction, preventing 
communication needed to navigate the road to reconciliation. 

We at this Administration know that laws need to change and actions need to be taken to improve 
race relations in this country-we have been and we will continue to work on it. But beyond what 
we can do, even when laws change, culture often lags behind. Have we forgotten that three years 
after Brown v. Board of Education was decided, an angry mob still confronted a young black girl 
on the steps of Central High? Even when the government leads the way,society must follow and 
there is often a lot of lag time. The real changes that are made are not in our courtrooms or our 
boardrooms, but in our living rooms and in our hearts. 

Today I am reminded of the preacher, who once said, "As long as there is poverty in the world, I can 
never be rich, even if! have a million dollars ... I can never be what I ought to be until you are what 
you might to be." Dr. King taught us that the goals of justice and civil rights must not be merely the 
goals of a specific group but of our entire nation. Indeed, this Administration knows that even with 
the progress that has been made in our great nation, we cannot successfully move forward into the 
21" century, we cannot consider ourselves rich as a nation or even the most powerful nation, until 
we are "One nation, under God, indivisible with liberty and justice for all." 
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Empowerment, not preferences, route to racial equality 

T
he public response to President Clinton's call 
for a new dialogue on race so far has been un~ 
derwheiming. Americans who have largely 
tuned out ritualistic posturing on the subject 

aren't likely to be moved by rehashing arguments for 
affirmative action or appointing yet another study 
commission. To truly engage Americans in a new can· 
versation.lhe president needs to shift the ground of 
the conversation from victimization to 0 r . 

or two decades, the civil rights debate has revolved 
around lhe idea that informal, and even ,unconscious, 
discrimination- in schools. housing. the workplace 
and universities - is the chief barrier (0 racialjmLice 
and the only way 10 overcome it is through group pn:f. 
eren.ces in hiring, contracting, broadcast licensing and 
college admissions. 

Few Americans - even those sympathetic to affir· 
Illative action -still embrace that view .. Instead, the 
public increasingly sees the lack of economic i/lportu
nityand mobili among the mmon ooras e real 
crux 0 racial ine ua I . an 0 IeteS at em ow r 
themtowor an 0 erwtse eveloptheireconomic 
potenna[ as the remedy. 

Congress should conSider the fresh evidence of pul>
lic support for empowerment from a new national sur· 
vey for the Democratic Leadership Council (DLC) 
conducted by White House pollster Mark Penn. When 
asked to choose the most effective way for the United 
Slates to promote racial equality today, respondents by 
a 3--1 margin picked "empowering low·income minori· 
ties to work. build up savings accounts, and start small 
businesses" over "expanding affirmative action pro. 
grams." Democrats agreed by nearly identical margins, 
while black respondents picked empowerment over 
preferences by a more than 2·1 margin. 

I hiS does not mean that affirmative action is fin· 
ished. even though the outJook is not good for prefer· 
ential practices thal face a triple threat from a skeptical 

Supreme Co~1\ a hostile Republican Congress and, if 
last year's vote on California's Proposition 209 is any 
guide, widespread popular opposition. It does suggest 
that Americans of all races are looking for alternatives 

THE 
INFLUE 
GAME 

that help poor minorities overcome obstacles to up-
ward mobility. 

Penn concludes:" Affirmative action is not seen by 
most Americans as the primary vehicle for promoting 
racial equality- instead Americans see the long·ternl 
answer in programs that create work. the o~portunity 
to open a small bwmess. or build up savings. alongside 
imffiovementofthe jnner .. dl¥scbools" 

e DLC survey also challenges the cynical view in 
Washington that there's litt1e public support for new 
effons aimed at dealing with the problems of the inner 
cities. In fact, many Americans view the pli~htofhigh 
pove~2rban neighborhoods as the unfimshed bUsi-
ness 0 the civil rights movement . 

'The poll found that 70 percent of the public agrees 
that our society has a "moral obligation to spend more 
money to assist poor areas in the inner cities." How the 
money is spent, however, matters greatly. Even 
Democrats overwhelmingly (70-23) favor spending 
the money to promote economic deyelopment rather 
than to expand traditional social programs 

Further confounding conventionalleft·right wis
dom, the survey suggests that Americans view welfare 
reform as a cornerstone ofa new strategy for empower .. 

ing poor citizens. It offers no support for the liberal 
contentio:~ that welfare refonn is a thinly disguised as· 
sault on tpe poor by politicians eager to pander to a 
mean..pirited,and probably racis~ public. Italso 
shows that most Americans disagree with conservatives 
who equate merely reducing welfare spending with 
genuine welfare reform. 

In fact, helping welfare recipients get jobs is near 
the top of the public's list of priorities, even ifit means 
more govemmentspending. Says Penn, ..... Americans 
see moving one·million people from welfare to work 
(95 percent) as a primary national goal and creating a 
new employment system to accomplish the job as 
more important than jwt enforcing time limits.-

AIl this suggests that Clinton really does have a strik· 
ing opportunity to reframe and re-ene~ze the debate 
over racial jwtice in Amenca. Instead oargumgover 
the exLentol vesugtal discrimination facing upwardly 
mobile mmonues a debate that recalls medieval 
scholastics argwng over how ~y angels can fit on the 
head of a pin - our P'!liticaI leaders need to take con
crete steps to help low-mcome Americans get a better 
eaucabon, find and kee . obs save and build financial 
asse ,up e elr 'ob and et 
access to capl and launch small enterprises. 

This strategy (or promoting racial equality would al
so be eritirelyconsistentwith Clinton's "New 
Democrat" approach to governing. In this view, go,," 
ernment's role today is shifting from toj>down redistri
bution of wealth to providing opponunities for all cio· 
zens to sha e their own lives. If Con nts 
to re: nee CIVI n~ ts consensw, it should focw its 
energtesonhel m emmon oor breakout of 
c cen te poverty and socia Isolation into e 
mamstream of American life. 

Will Marshall is president o/the Progrmiv, Policy 
Institute. 
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July 15, 1997 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

ERSKINE BOWLES 
SYLVIA MATHEWS 
JUDITH WINSTON 

BRUCE REED 
ELENA KAGAN 

RACE INITIATIVE POLICY PROCESS 

This memorandum sets out the process we will use to develop policy announcements and 
proposals for the Race Initiative. Our goals are: (I) to help provide a status report on race 
relations and racial disparities to inform policy development; (2) to assess and communicate the 
impact of this Administration's prior initiatives -- involving economic growth, education, crime, 
and so forth -- on race relations and the status of racial minorities; and (3) to build on this 
Administration's accomplishments and agenda with new initiatives to announce in the coming 
year and longer-term policies to incorporate in the final Presidential Report. We have a strong 
base from which to work, and we will attempt to ensure that the policy measures accompanying 
the Race Initiative will grow out of everything this Administration has done already. 
Throughout, we will focus on solutions that reflect the common values of the American people 
(~, equal opportunity and shared responsibility), and respond to their common aspirations (~, 
safe streets, good schools, and affordable housing). 

Research and Investigation 

In close cooperation with the DPC, NEC, Judy Winston, and Chris Edley, CEA will 
coordinate research on the current state of race relations and the continuing disparities in critical 
measures of well-being among individuals of different races. CEA already has developed a draft 
outline for this research, based on conversations with DPC and Chris Edley. The outline, which 
is attached to this memo, suggests research on, among other things: (I) disparities in economic 
success, educational opportunity, health care, political participation, family organization, and 
criminal victimization; (2) racial segregation in schools, neighborhoods, and workplaces; and (3) 
the prevalence and consequences of racial discrimination. In addition, research will be done on 
the differential effects of particular kinds of public policy on racial groups. CEA will do some 
aspects of this research itself and will assign other aspects to the appropriate offices in Treasury, 
DOL, Education, HHS, and DOJ. This work will go into the final President's Report and will 
influence and inform the development of policy discussed below. 
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Interagency Policy Development Process 

The DPC has established four major workgroups to develop policy for the Race Initiative. 
Bruce Reed, Elena Kagan, and Jose Cerda will coordinate the efforts of these groups. We 
anticipate developing both administrative actions and legislative proposals, and combining 
incremental (but important) policy advances with a few truly bold ideas. We will advance some 
of the policy proposals during the year-long initiative, while saving others for the President's 
Report at the end. (The right timeframe for policy proposals is not only the FY 1999 budget 
cycle, but the remaining years of this century and the start of the next.) The workgroups also will 
have responsibility for assessing the impact of prior Administration initiatives in their policy 
areas, so that we can build on our own accomplishments. 

In coordinating policy development through these workgroups, we of course will work 
closely with Judy Winston and Chris Edley, and we will incorporate, as appropriate, advice 
provided to you by the Chair and Members of the Advisory Board. We also will solicit the views 
of outsiders -- such politically diverse people as William Julius Wilson, Glenn Loury, Henry 
Cisneros, Will Marshall, Doris Kearns, Richard Daley, and Nathan Glazer come to mind -- to 
challenge and enhance our own thinking. 

1. Economic and Community Empowerment (co-chaired by Bruce Reed and Gene 
Sperling). This group will look at issues and policies relating to (1) job opportunities for 
unemployed and underemployed minorities, including welfare-to-work efforts and 
transportation initiatives to move inner city residents to suburban jobs; (2) housing for 
low-income residents of inner cities, including new or expanded uses of voucher plans 
and tax incentives to promote mixed-income, multi-racial communities; (3) metropolitan 
regional strategies to strengthen links between inner cities and suburbs; and (4) minority 
entrepreneurship, including credit programs building on CRA and CDFI. 

Participating White House offices are: DPC, NEC, OVP/CEB, OPL, Intergovernmental, 
Legislative, CEA, CEQ, OMB. 
Participating agencies are: Treasury, Labor, Commerce, Transportation, HUD, SBA, and 
Interior (for Native American population). 

2. Education (chaired by Mike Cohen). This group will look at issues and policies relating 
to (1) failing inner city and rural schools, including issues of racial segregation and 
enhanced efforts to raise standards, improve teaching, provide improved infrastructure 
and new technology, promote charter schools, and encourage school takeovers and other 
accountability mechanisms; (2) education of Hispanic students, including bilingualism; 
and (3) expanded access to higher education and skills training. (Note that responses to 
Proposition 209 and Hopwood fall within the Administration of Justice Workgroup.) 

Participating White House offices are: DPC, NEC, OVP, OPL, Intergovernmental, 
Legislative, OMB. 
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Participating agencies are: Education, Interior. 

3. Administration of Justice (chaired by Elena Kagan). This group will look at issues and 
policies relating to (I) criminal law enforcement and prevention, including the 
underprotection of minority communities (including Indian reservations), police force 
composition and practices (including diversity issues and community policing), and after
school and other youth programs; and (2) enforcement of civil rights laws, including 
responses to Proposition 209 and Hopwood, reduction of the EEOC complaint backlog 
and other EEOC reforms, enhanced efforts on housing and lending discrimination, 
affirmative action issues generally, and hate crimes initiatives (for November 
conference). 

Participating White House offices are: DPC, OYP, Counsel, OPL, Intergovernmental, 
Legislative, OMB, ONDCP. 
Participating agencies are: Justice, Treasury, Education, DOL, HHS, HUD, USDA, 
Interior, EEOC. 

4. Health and Family (chaired by Chris Jennings). This group will look at issues and 
policies relating to (1) special health care needs of minority populations, including the 
high incidence of certain health conditions and diseases and the underutilization of certain 
health care services, such as immunizations and mammograms; and (2) family 
composition, including efforts to strengthen two-parent families, ensure adoption of 
minority children, and provide supports to families led by grandparents. 

Participating White House offices are: DPC, OYP, OPL, Intergovernmental, Legislative, 
OMB. 
Participating agencies are: HHS, Interior. 

This Week's Policy Announcement 

As'You know, you will be attending the NAACP convention in Chicago on Thursday. 
We believe this speech offers an excellent opportunity to discuss the intersection of race and 
education issues. First, your speech can address the value of integration in educational settings. 
Thurgood Marshall once wrote that "unless our children begin to learn together, there is little 
hope that our people will ever learn to live together"; your speech can make exactly this link 
between educational integration and race relations generally to members ofthe organization most 
closely identified with progress in this area. This message would echo the strong argument you 
made for diversity in education in your San Diego speech; it also would lead naturally into your 
commemoration of the integration of Little Rock Central High School in September. Minyon 
Moore and others are reaching out to K weisi Mfume and others to ensure that we address this 
issue in a way that avoids exacerbating internal NAACP divisions on the subject. 

Second and no less important, you can stress the need to improve right now 
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predominantly poor and minority schools in inner city and rural areas. This part of your speech 
can protest the neglect (financial and otherwise) of predominantly minority schools and the 
consignment of their students to a second-class education. Here, you should make a strong 
statement about the importance of national standards and tests to boost expectations and improve 
the quality of education. But you should make an equally strong statement about providing 
students with the tools and opportunities to help them meet those standards -- better teaching, 
improved infrastructure and new technologies, and mechanisms to take over failing schools, 
including by turning them into charters (Rosa Parks is now trying to establish a charter school in 
Detroit). 

As a down payment on a broader effort to improve inner city and rural schools, you can 
announce a new proposal to improve teaching in these institutions. The quality of teaching in 
inner city and rural schools is much lower than in the rest of the nation; in particular, the teachers 
in these schools are far less well trained than in others. To address this situation, Title V of the 
Department of Education's proposed reauthorization of the Higher Education Act, which will be 
submitted to Congress later this summer, proposes a new initiative to recruit, prepare, and retain 
teachers in urban and poor rural communities. This program would provide at least $325 million 
over five years (we are still working out the exact funding with OMB) for two purposes: (1) to 
strengthen teacher training programs that operate in partnership with -- and place large numbers 
of graduates in -- urban or poor rural schools; and (2) to provide scholarships to talented and 
diverse individuals, chosen jointly by institutions of higher education and eligible school 
districts, who will commit to teach in urban and poor rural areas for at least three years after 
graduation. 
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Education 
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Teaching Initiative -- Previously announced proposal to prepare and recruit teachers for 
high-poverty urban and rural communities. 

Urban Education Initiative -- Select 15-20 urban school districts as Education 
Opportunity Zones, which would receive additional monies for implementing a program 
of standards-based school reform, including measures to promote public school choice, 
end social promotions, remove bad teachers, and reconstitute failing schools. The 
Department of Education has requested $320 million for FY 99 for this program. 

School Construction Proposal -- Support our own proposal from last year; the Daschle
Gephardt bill; or an alternative approach. 

College/School Partnerships -- Propose a grant program to promote strong partnerships 
between colleges and high-poverty middle and high schools. Thmugh these partnerships, 
colleges would encourage students to take demanding courses, while providing academic 
enrichment and intensive mentoring, tutoring, and other support services. The 
Department of Education has requested $200 million for FY 99 for this initiative. 

Communications Strategy for Maintaining Diversity in Higher Education -- Issue 
departmental report and give speech or town hall on the value of diversity in higher 
education; identify and highlight effective outreach and recruitment efforts in report 
and/or speech; invite educational leaders to White House to discuss the importance of the 
issue. Do not become Admissions Dean-in-Chief (i&" do not recommend or endorse 
particular admissions criteria or strategies). 

~• '1J/9 

~ ~ ~ Attacking Racial Separation Within Schools -- Department of Education report on best 
'" If 't!h practices for helping students reach across racial barriers; grants to support model 

-'lett «~~ e.;, projects. 
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~ Economic Empowerment 
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Empowerment Zones, Round 2 -- Announce the·Second Round Empowerment Zones 
designees. (There is some interagency dispute about the timing of this proposal, given 
our inability to come up with grant money to complement the tax incentives.) 

Housing Portability -- Announce package of proposals including expanding the home 
ownership voucher progra!!!, encouraging the use of exception rents to open suburban 
housing markets, elimmating obstacles to portability of Section 8 vouchers, and reducing 
mortgage denial rates for minorities by working with mortgage and real estate industry. 

Fair Lending Initiative -- Announce initiative that might include an examination of 
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certain lending practices on minorities' access to capital, measures to improve the 
collection and analysis of data on loan denials, and increased resources-for testing and 
enforcement (see below). 

Transportation Infrastructure Development -- Propose tax reforms to stimulate spinoff 
development from transit projects and aid development of urban intercity bus facilities. 

Assisting the Unbanked -- Announce the electronic funds transfer regulation, which may 
bring up to 10 million individuals into the banking system. 

~. Initiative to Reduce Health Disparities -- Adopt multi-faceted program, largely focused 
~h, on education and outreach, to reduce racial disparities in heart disease and stroke; breast, 
")-.....~ cervical, and other cancer; diabetes; infant mortality; AIDS; and immunizations. HHS, 

. OMB, and Chris Jennings are in the midst of developing cost estimates for this initiative. 

Crime 

J~ '"0 -.k Community Policing Initiative -- Target funds from the COPS program to hire new police 
~ ~i(· ~ rofficers and support community organizationsjn underpwtected high crime large!y 

~ ? '<1 1\4~ minority neighborhoods (~, public housing communities); also use COPS money to 
~, promote diversity training for police and establish citizen academies to help community 

residents understand police procedures; promote minority recruitment in law enforcement 
through existing grant program. 

Community Prosecuting Initiative -- Develop an initiative to give communities an 
incentive to experiment with community prosecution, which applies the principles of 
community policing -- neighborhood involvement and a focus on problem solving and 
prevention -- to this aspect of the criminal justice system. 

At-Risk Youth Prevention Efforts -- Devote $75 million currently in CJS appropriations 
bill, which we proposed as part of the President's juvenile crime strategy, to targeted 
programs for at-risk and minority youth (convince DOJ to drop plans for distributing 
funds by formula); launch a new fight to get crime bill prevention programs funded in 
next year's budget process. 

Indian Country Law Enforcement Initiative -- In line with recommendations of 
Departments of Justice and Interior (due on October 31), transfer law enforcement 
authority from BIA to Justice and seek increased law enforcement resources specifically 
designated for Indian Country. 

Civil Rights Enforcement 

~ Enhanced Enforcement Initiative -- Request additional funds for civil rights enforcement, 
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tied to programmatic changes to improve coordination among federal government's civil 
rights offices, speed resolution of claims, and reduce backlog of cases. This initiative 
probably will focus on the EEOC. DPC, OMS, and other offices are currently working 
on cost estimates. 

Hate Crimes Initiative -- Announce a package of proposals at the November 10 hate 
crimes conference, including measures to enhance enforcement of hate crimes laws, 
improve collection of statistics, initiate educational activities, and amend the current 
federal hate crimes statute. 



Draft 2 

Through: 

From: 

Re: 

Erskine Bowles 
Sylvia Mathews 

Christopher Edley, Jr. 

Framing the Race Initiative 

Sylvia asked me to attempt a summary of several conversations we have had to develop a 
conceptual framework for the Race Initiative and, ultimately, your Report to the 
American People early next winter. This memorandum reflects the thoughts and work of 
several people, including Sylvia, Sid Blumenthal, Michael Waldman, Elena Kagan, Maria 
Echaveste, Minyon Moore and Judy Winston. 

The~es, as related to your presidency: You are leading us through a critical transition 
to a new era, building a new nation to meet the challenges in the century ahead. Your 
agenda has elements in trade, the post-Soviet security framework, getting our fiscal house 
in order, a domestic investment and renovation strategy spearheaded with education and 
the environment, and so forth; the "identity-and-community" element of this agenda is 
One America. It is one piece of the work we must do to build the America we want for 
our children. And the greatest obstacles we face in creating One America are the fault 
lines of color that in many ways still divide our communities, minds and hearts. Hence, 
your Race Initiative. 

As in other areas of your policy leadership, much turns on recognizing the new nature of 
the challenges. In race, the traditional civil rights agenda of legislative and regulatory 
attacks on discrimination accomplished a great deal, including a remarkable 
transformation in civic norms. But then we stalled. And now we must move forward, and 
do so in a context much changed from the I 960sCThe demographics of race move us 
beyond the black-white paradigm) The competitive global economy attaches higher costs 
to misfires in American's opportunity engine. All of this requires a new and expanded 
agenda to achieve the racial justice required for One America. That agenda, while 
continuing necessary elements of our present work, must be multifaceted. It i~ largely 
about opportunity and responsibility for all, including an 0ppoltunity agenda fur the 
underclass. But, of immediate importance to the Race InitiativeJwe cannot move forward 
without addressing the separation and exclusion that weaken us. 

This is not about integration in the old sense, nor about antidiscrimination law 
enforcement alone. You have framed a broader goal of opportunity and responsibility, 

l 
reaching every American. Achieve that goal requires us to face the age-old problems of 
interethnic hostility, suspicion, and rivalry based on color, particularly as compounded by 
class. We must do this to forge the social compact for the New Economy. We must clo 
this for One America that is just. 



\ 

Content of the Race Initiative itself: In so far as possible, the above themes should both 
inform and be propelled by all the speeches, Advisory Board meetings, public events, 
outreach activities and policy announcements associated with the Initiative. The themes 
are the connective tissue. 

Beyond that, in.a procedural sense the. initiative has two tracks: . -
Dialog: Measures to engage the nation on the plane of values and understanding: 

What unites us? What divides.us? HiJw can we build bridges of understanding 
and community across linf!s of color and class? 

Action: The policy initiatives -- both public and private -- that will build 
community, create opportunity, encourage people to take responsibility, and 
close the racial div.ide: your workplan for the nation, moving toward One 
America. 

Each event or task within the initiative should support one of these two tracks, and each ( 
track is critical. The policy' track i~ how social and economic' facts change, but the dialog
and-values track creates the foundation for the bold policy measures needed for so 
difficult a challenge. 

2 
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Los Angeles Times 

July 21,1997, Monday, Home Edition 
SECTION: Part A; Page 5; National Desk 

LENGTH: 1054 words 

HEADLINE: WASHINGTON OUTLOOK; 
CLINTON SEEKS DIALOGUE ON RACE, BUT HE MUST GO BEYOND SAME OLD TALK 

BYLINE: RONALD BROWNSTEIN 

BODY: 

The news flash from last week's first meeting of President Clinton's advisory board on race is that 
America is a racist country. Deeply, broadly racist. Perhaps irredeemably racist. 

Board member Angela Oh, a Los Angeles lawyer, set the tone early on when she said the panel should 
not waste its time documenting the extent of discrimination because it was so widespread. "I don't need 
the data," she said. "I don't think any of us need the data; we know it's there." 

John Hope Franklin, the prominent African American historian who chairs the board, then raised the 
ante. Racism, he said, pervaded American life: "Our whole country, our whole practices are suffused with 
it," he said. "Hardly an aspect of American life has escaped the baneful touch of this awful thing called 
racism .... Wherever you go, you are going to see this." 

The closest to a dissenting note came from Judith Winston, the general counsel at the Education 
Department who was just appointed the panel's executive director. "Most Americans are not and do not 
consider themselves racist," she said, before quickly adding that we have nonetheless "internalized ... 
racist concepts and stereotypes." 

Racism is America's original sin, the great blot on our egalitarian ideals. But it's also possible to read 
American history as an imperfect, contradictory, but persistent effort to overcome it. 

However slowly, the trend line has been to enlarge the circle of freedom. Eventually, America did end 
slavery, overturn state-sponsored segregation and provide equal access to the ballot. Thirty years ago, 
two-parent black families earned only two-thirds as much as similar white families; today they earn 87% 
as much. In 1958, only 4% of whites said they approved of interracial marriage; today the figure is 61%, 
according to the Gallup Poll. 

"It is impossible to live in America in 1997 and not recognize ... an enormous amount of progress has 
taken place," said Linda Chavez, president of the neoconservative Center for Equal Opportunity. 

You can argue this round or flat, but mostly you will argue this to impasse. Surely America is not a 
colorblind society; just as surely as it has made gains on many fronts. The real point is that this is the 
wrong argument. Clinton set out to 0 en a new dialo ue on race. But there's no uicker wa to inflame old 
an agonlsms an 0 ase e lalo ue on the assertion that American socie is drenched i 
"w erever you go." 
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"That's not a dialogue," said one Democrat, "that's a monologue." 

The president once understood this. When Clinton came out of a meeting with black community leaders 
in the home of Rep. Maxine Waters (D-Los Angeles) just days after the Los Angeles riots in 1992, he 
didn't talk about a society "suffused" with racism; he talked about the importance of increasing access to ] 
credit so that more people in South-Central could own their own homes and businesses. Throughout the 
day, his focus was on grass-roots "empowerment" through programs that linked opportunity and 
responsibility . 

What Clinton recognized then was that the best way to attack race-related roblems was to focus less 
on the polarizing IVlslons 0 race an un er In roblems themselves. Candidate Clinton 
emp aSlze race-neutral programs--such as education or health care reform--that nonetheless 0 ered 
ta~glble benefits to minorlfles. The aim was to move beyond a ritualized debate over racism and 
reparation toward practical measures that could help the needy of all races-and draw broader public 
support than an approach that targeted benefits solelx by race. 

In office, Clinton has only imperfectly implemented this idea. The left complains that he failed to 
guarantee universal health care or ensure public-service jobs for welfare recipients facing time limits. 
Conservatives carp at his increasingly reflexive defense of affirmative action. But he can also claim 
progress in fulfilling his original vision. 

Clinton has increased access to capital for minorities through invigorated enforcement of fair-lending 
and communi -reinvestment laws and subsidies for community development banks. He's boosted cities 
with iIIions of dollars to hire more police and launch empowerment zones, He's signed increases in the 
minimum wage and tax relief for the working poor, and this year's budget will provide increased health 
care coverage for uninsured children and tax breaks for hiring former welfare recipients. 

This agenda may not be equal to the challenge, but it's the right battlefield. In the landmark Bakke 
affirmative action case 19 years ago, the late Supreme Court Justice Harry Blackmun memorably 
declared, "In order to get beyond racism, we must first take account of race." Today's imperative reverses 
his logic: To deal with the problems of race, we must go beyond race. At a time when society is skeptical 
of new government initiatives, and federal power is divided between the parties, the only plausible agenda 
for racial progress is one that aims to help all those already trying to help themselves--white and minority 
alike. 

In contrast, Clinton's advisory panel appears intent on viewing all issues through the prism of race. But 
in an America growing ever more diverse, that's a blueprint for social division and political irrelevance. 
With that compass, it's not hard to imagine the anel ro· .. ndations 
on Issues suc as crime an social spending that Clinton quietly disowns. 

The best service Clinton can offer on race is to articulate an a enda that encoura es Americans t 
emp asize their common In eres s a ues--not their racial differences and historic nud es. His 

CIS Ion 0 ocus his speech to the NAACP last week on the im ortance of demandin hi h standards 
from a s u en s mar s an 1m ion. 

But to truly inspire a new dialogue on race, Clinton will need to push further. Jim Sleeper, author of the 
provocatively titled upcoming book, "Liberal Racism," frames the larger challenge well: "Our best leaders," 
he writes, "are those who show their neighbors, every day, how to leave subgroup loyalties at the doors of 
classrooms, jury rooms, hiring halls and loan offices." 
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That's far better advice than anything Clinton's advisory panel has offered so far. 

GRAPHIC: GRAPHIC-DRAWING: JEFF DANZIGER I For The Times 

LANGUAGE: English 

LOAD-DATE: July 21, 1997 
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• Develop and announce concrete policies and actions related to the race initiative, focusing 
on education and economic opportunity, but also including crime, health care, and civil 
rights enforcement. 

Process: 

• Hold regular meetings in areas of education, economic opportunity, health, crime, and 
civil rights enforcement to continue developing policy proposals, and integrate race 
initiative staff into these meetings, 

• Ensure that cabinet agencies participate in these meetings as appropriate and that the 
agencies inform DPC, NEC, and race initiative staff of new ideas or announcements 
relating to the race initiative. 

• Identify opportunities to announce policies relating to the race initiative. 

• Develop a mechanism for communicating with the members of the Advisory Board to 
inform them of our policy proposals and work to gain their support. 

Products 

• See attached document for policy proposals currently under development. 

Resources 

• Budget commitments as noted on attached document 
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Education 

• Teaching Initiative -- Previously announced proposal to prepare and recruit teachers for 
high-poverty urban and rural communities. 

• Urban Education Initiative -- Select 15-20 urban school districts as Education 
Opportunity Zones, which would receive additional monies for implementing a program 
of standards-based school reform, including measures to promote public school choice, 
end social promotions, remove bad teachers, and reconstitute failing schools. The 
Department of Education has requested $320 million for FY 99 for this program. 

• School Construction Proposal -- Support our own proposal from last year; the Daschle
Gephardt bill; or an alternative approach. 

• College/School Partnerships -- Propose a grant program to promote strong partnerships 
between colleges and high-poverty middle and high schools. Through these partnerships, 
colleges would encourage students to take demanding courses, while providing academic 
enrichment and intensive mentoring, tutoring, and other support services. The 
Department of Education has requested $200 million for FY 99 for this initiative. 

• Communications Strategy for Maintaining Diversity in Higher Education -- Issue 
departmental report and give speech or town hall on the value of diversity in higher 
education; identify and highlight effective outreach and recruitment efforts in report 
and/or speech; invite educational leaders to White House to discuss the importance of the 
issue. Do IlQt become Admissions Dean-in-Chief (i.&., do not recommend or endorse 
particular admissions criteria or strategies). 
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• Attacking Racial Separation Within Schools -- Department of Education report on best 
practices for helping students reach across racial barriers; grants to support model 
projects. 

Economic Empowenuent 

• Empowerment Zones, Round 2 -- Announce the Second Round Empowerment Zones 
designees. (There is some interagency dispute about the timing of this proposal, given 
our inability to come up with grant money to complement the tax incentives.) 

• Housing Portability -- Announce package of proposals including expanding the number 
of Regional Opportunity Counseling sites and Homeownership Zones, encouraging the 
use of exception rents to open suburban housing markets, eliminating obstacles to 
portability of Section 8 vouchers, and reducing mortgage denial rates for minorities by 
working with mortgage and real estate industry. 

• Fair Lending Initiative -- Announce initiative that might include an examination of 
certain lending practices on minorities' access to capital, measures to improve the 



collection and analysis of data on loan denials, and increased resources for testing and 
enforcement (see below). 

• Transportation Infrastructure Development -- Propose tax reforms to stimulate spinoff 
development from transit projects and aid development of urban intercity bus facilities. 

• Assisting the Unbanked -- Announce the electronic funds transfer regulation, which may 
bring up to 10 million individuals into the banking system. 

Health 

• Initiative to Reduce Health Disparities -- Adopt multi-faceted program, largely focused 
on education and outreach, to reduce racial disparities in heart disease and stroke; breast, 
cervical, and other cancer; diabetes; infant mortality; AIDS; and immunizations. HHS, 
OMB, and Chris Jennings are in the midst of developing cost estimates for this initiative. 

• \_ID\t' 1.0..(.(.. ............ -

_u.w. ~ "",I..., t.,.... 

Community Policing Initiative -- Target funds from the COPS program to hire new police 
officers and support community organizations in underprotected high-crime, largely 
minority neighborhoods (~, public housing communities); also use COPS money to 
promote diversity training for police and establish citizen academies to help community 
residents understand police procedures; promote minority recruitment in law enforcement 
through existing grant program. 
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Community Prosecuting Initiative -- Develop an initiative to give communities an 
incentive to experiment with community prosecution, which applies the principles of 
community policing -- neighborhood involvement and a focus on problem solving and 
prevention -- to this aspect of the criminal justice system. 

At-Risk Youth Prevention Efforts -- Devote $75 million currently in CJS appropriations 
bill, which we proposed as part of the President's juvenile crime strategy, to targeted 
programs for at-risk and minority youth (convince DOJ to drop plans for distributing' 
funds by formula); launch a new fight to get crime bill prevention programs funded in 
next year's budget process. 

J,\Y/.A ,t C Indian Country Law Enforcement Initiative -- In line with recommendations of 
.? IIf .11" Departments of Justice and Interior (due on October 31), transfer law enforcement 

\ .~. (.!-. . ,v' authority from BIA to Justice and seek increased law enforcement resources specifically 

v:'W-:JJ\ ""'IY / designated for Indian Country. 

t~ J",iCivil Rights Enforcement 
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Enhanced Enforcement Initiative -- Request additional funds for civil rights enforcement, 
tied to programmatic changes to improve coordination among federal government's civil 
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rights offices, speed resolution of claims, and reduce backlog of cases. This initiative 
probably will focus on the EEOC. DPC, OMB, and other offices are currently working 
on cost estimates. 

• Hate Crimes Initiative -- Announce a package of proposals at the November 10 hate 
crimes conference, including measures to enhance enforcement of hate crimes laws, 
improve collection of statistics, initiate educational activities, and amend the current 
federal hate crimes statute. 
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COVER STORY 

LIBERAL RACISM 
Blinded by Color, the Left Has Turned Its Back on Its Own Proud Legacy 

By JIM SLEEPER 

"Students now enter college with their group identities intact, 
and they expect the institution to respond accordingly . ... 
People have come to identify themselves /lot only according to 
race, gender, or ethnic identity, but also by class, sexual orien
tation, disability, and age." 
- Edgar Beckham 

Vice President 
The Ford Foundation 

"When I was a senior at the Bronx High School of Science, 
Harvard's admission materials showed up in my mailbox, 
unsolicited. Out came this Minority Student Information 
Request Card and a leaflet saying, 'Here are some of the things 
Hispanic students experience at Harvard.' And f thought, 
'What is this? 1 want to know, what do students experience 
at Harvard? Like, what am I to them?' Well, I knew what I 
was. 1 was the fulfilling of a quota. And I have 110 intention 
of being that." 
- Rafael Olmeda 

Reporter 
New York Dally News 

E
dgar Beckham's assumption that your skin color sig
nals a "group identity" is now liberal doctrine. It dri
ves the color-coding of American public policy and 

civic culture, and it is a colossal blunder. Rafael Olmeda 
is proud of his Puerto Rican heritage; he has known dis
crimination and bigotry to which the term "racist" usual
ly applies; and he accepts limited affirmative action as a 
remedy for discrimination. But he feels patronized and 
insulted by liberal racial solicitude far more often than 
he feels oppressed by the conservative racism that domi
nates the liberal imagination. "When I face people in a 
newsroom or the street, I don't want them assuming 
they know anything important about me because of my 
name or my color," Olmeda says. "They have no right to 
do that." 

Many of today's liberals assume that right. Claiming 
to oppose historic racism, the liberal "diversity" project 
defaults on America's promise by reinforcing racial 

"awareness" on campuses and on the job in ways even 
segregationists might applaud. Today's liberalism no 
longer curbs discrimination; it invites it. It does not ex
pose racism; it recapitulates and, sometimes, reinvents it. 
Its tortured racial etiquette begets racial epithets, as sure
ly as hypocrisy begets hostility. And it dishonors liberals' 
own heroic past efforts to focus America's race lens in the 
1950s and '60s, when conservative pieties about color
blindness concealed monstrous injustices. 

Liberals who still challenge such injustices are right to 
argue that sometimes only the power of the law can 
block racial discrimination. They are right to insist that 
blacks, Native Americans, and many Hispanics have 
some special claims on public institutions-the very 
courts, legislatures, and schools that worked so long to 
degrade them. They are right to remind us that the rich 
need to be restrained occasionally and taught decency 
by the rest of us. But too many liberals who fought nobly 
to help this country rise above color have become so 

From Liberal Racism by Jim Sleeper. Copyright © Jim 
Sleeper, 1997. Reprinted by arrallgemelll with Viking 
Pellguill, a division of Pellguill PlItnam. To order the book, 
please call 1-800-253-6476. 
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MATTERS OF PRINCIPLE 

N
ew Democrats and their liberal kin within the 
party are engaged in a vigorous debate over how, 
in the words of House Minority Leader Dick 

Gephardt, to "translate our values and beliefs in today's 
circumstances." We think this is a healthy development. 
Still, although we can't accuse our sparring partners of 
trying to bite off our ears (not yet, at least), we must ob
ject to a fallacy that keeps cropping up in their speeches 
and op-ed columns. It is the assertion that old Demo
crats are defending "principles," while President Clinton 
and New Democrats are motivated only by crass politi
cal calculations. 

"Sure, this New Democrat stuff works politically," the 
familiar rap goes. "Sure, welfare reform, fiscal discipline, 
fighting crime, and cutting taxes are popular. But they 
represent a betrayal of Democratic principles." 

There's only one problem with this argument: It isn't 
true. 

Consider three issues in which the appeal to "princi
ple" is most often made to criticize New Democrats: 

Welfare Reform: Democrats are supposed to fight for 
upward mobili ty for low-income Americans. That's why 
New Democrats are fighting to replace the old welfare 
system with an employment system that lifts welfare re
cipients into the private-sector economy, by making 
work pay and by directly linking workers to job oppor
tunities. Some traditional liberals oppose this approach 
because they do not believe the jobs are there. New 
Democrats say we must find out by trying, instead of 
joining Republicans in giving up on welfare recipients. 
Ours is a principled position. 

Entitlements: Democrats are supposed to be concerned 
about keeping the promise of a decent living in retire
ment for Americans. We're also supposed to worry 
about finding the fiscal means to make public invest
ments that contribute to economic growth and give 
working Americans the tools they need to succeed in the 
global economy. That's why New Democrats think it's 
critical to modernize Social Security and Medicare. As 
currently constituted, they will go bankrupt while 
squeezing public investments right out of the federal 
budget. Some traditional liberals oppose this approach 
because they think we can find the money to keep the 
entitlements intact while making public investments, by 
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slashing the defense budget, or soaking the rich with 
new taxes. New Democrats think that's wishful-and 
thus irresponsible-thinking, and plays into the Repub
lican strategy of starving public investments to death. 
Ours is a principled position. 

Trade: On this issue, the claim that New Democrats 
are not principled is simply laughable. Support for open 
markets and hostility to protectionism is the oldest prin
ciple of the Democratic Party, uniting Democrats from 
the Jackson Era to the late 20th century, even when the 
party was deeply divided on other issues. Every Demo
cratic president in this century has promoted freer inter
national trade, and even the labor movement was 
largely pro-trade until the late 1970s. 

Open trade is a defining principle for Democrats for a 
simple reason: Protectionism gives a small handful of in
dustries fearing competition special privileges at the di
rect expense of everyone else in the country. Protectionism 
also inherently fosters political corruption, by inviting 
industries to bid for intervention to boost their profits. 

Today, old Democrats argue that trade agreements un
dermine job stability and income levels for some workers. 
New Democrats respond that it is unfair and un-Demo
cratic to elevate the interests of industries threatened by 
international competition above the interests of workers 
in exporting industries, the interests of consumers, the in
terests of communities that benefit from foreign invest
ment, and the interests of every American who benefits 
from the current conditions of steady growth. 

Fighting for fast-track trade negotiating authority for 
the President, and opposing efforts to cut off trade with 
China, represent fidelity to a principle embraced by the 
very Democra tic icons so often cited by those opposing 
efforts to modernize the legacy of the New Deal and the 
Great Society. Ours is a principled position. 

On welfare, entitlements, trade, and a host of other is
sues, there remain sharp and defining differences be
tween all Democrats and all Republicans, and legitimate 
differences among Democrats that we should continue 
to debate. But New Democrats should never concede 
that the political vitality of our ideas somehow reduces 
their morality or intellectual integrity. We are fighting to 
keep the progressive tradition alive in a new era of 
American history-as a matter of principle .• 

" 



blinded by color that they have leapt 
ahead of conservatives to draw new race 
lines in the civic sand. Conservatives 
may have gotten race wrong, but that 
does not mean that liberals have gotten it 
right. We are well past the time when lib
erals can point fingers at racist and capi
talist bogeymen across the ideological 
divide to justify their own abandonment 
of a transracial belonging and civic faith 
for which Americans of all colors so ob
viously yearn. If we could truly elimi
nate racism from our national life, 
neither conservatives nor liberals would 
emerge covered with glory. But I empha
size the liberal default because it has 
been so unexpected and-given liberal
ism's promise-so fateful. 

"Friendly" Racism 

Liberal racists 
have gotten their 

priorities and 
aspirations 

backward by in
sisting that more 

institutional 
"respect" for 
racial identity 

One could call all this "friendly 
racism," but its apparent solicitude yields 
few friendships and little mutual respect. 
The "antiracist" protocols that liberal 
racists impose upon public school teach
ers, bureaucrats, and corporate chief ex
ecutives have become so emptied of 
meaning that those who follow them 
trade mainly on petty or fabricated re
sentments, which fester as proxies for 
real problems that remain unaddressed. 
Liberals often think that they can treat 
any black skin as an automatic signifier of 
disadvantage and aggrievement; yet they 
are shocked when urban police officers 
and taxi drivers-many of them black
treat blacks as bearers of deficiency and 
anger who are not full citizens and legiti
mate customers. Liberals seem to think 
that they can integrate legislatures more 
fully by segregating voters racially. Liber
al journalists sometimes compound such 
problems by reporting news in the lan-

Liberal racism has several dimensions. 
Sometimes, prompted by misdirected 
and self-congratulatory compassion, it 

would enhance 
individual dignity. 

patronizes nonwhites by expecting (and getting) less of 
them than they are ful1y capable of achieving. Intending 
to turn the tables on racist double standards that set the 
bar much higher for nonwhites, liberal racism ends up 
perpetuating double standards by setting the bar so 
much lower for its intended beneficiaries that they are 
denied the satisfactions of equal accomplishment and 
opportunity. 

Liberal racism also assumes that racial differences are 
so profound that they are almost primordial. The fasci
nation with racial differences that prevents many white 
liberals from treating any person with a nonwhite racial 
physiognomy as someone much like themselves only re
inforces 19th century assumptions about race that are 
patently racist. 

Yet another dimension is the visceral discomfort some 
white liberals feel with nonwhites. Insulated from hon
est give-and-take with blacks and hobbled by guilt and 
fear of the unknown, some white liberals seem so wary 
of such encounters that they construct intricate lattice
works of racial rectitude and noble stereotypes to mask 
their own fears. Their compensatory, fervent gestures of 
goodwill are sometimes amusing, often just sad. And 
some blacks-especial1y irresponsible leaders and pub
lic poseurs-have learned to "play" liberal avoidance 
strategies for all they're worth. 

Liberals who assume that one's skin color is one's 
destiny sometimes condescend to blacks while project
ing contempt for inferiors onto poor whites and onto 
blacks who chose not to be charmed by elite gestures of 
affection. Liberal racists are willing, even eager, to accept 
black criticism-as long as it is ritualized and therefore 
exculpatory, and somewhat entertaining. 
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guage of racial groupthink, applying dif
ferent standards to people of different colors-in the 
name, ironically, of "inclusion." 

"What Kind of Nonsense Is This?" 

As Americans' understanding of race becomes more 
fluid and ecumenical, such liberal strategies begin to bor
der on the ridiculous. When an Irish-American family 
tried to adopt a black baby abandoned in a Brooklyn hos
pital, liberals saw a threat to black integrity: The family 
was told that state regulations imposed at the behest of 
the National Association of Black Social Workers man
dated a "culturally consistent" (Le., same race) environ
ment for the child-even if that meant that the baby 
must languish for months in the hospital until a suitable 
black family could be found. At a hospital meeting for 
prospective parents, the father of the would-be adoptive 
family protested. "All of the 30 other people at the meet
ing were black or Latino," he recalls. "These people, not 
an ideologue among them, agreed with me loudly: 'What 
kind of nonsense is this?' The social worker was sympa
thetic but said the regulations carne from the state." Ap
parently, white love is as threatening as white hate. 

Like the parents of all colors who supported the would
be adoptive white family, millions of liberal racism's in
tended beneficiaries are disdained or distrusted when 
they reach "inappropriately" across color lines. Yet such 
open-minded people are our future, and if they now are 
voiceless, it is only because they are leaderless. Liberal 
racists have gotten their priorities and aspirations back
ward by insisting that more institutional "respect" for 
racial identity would enhance individual dignity. This is 
no longer simply a misconception; it is a lie. Beneath lib-



eral racists' institutional radar, a new 
American identity is being forged, and, 
with good leadership, it will spawn a re
bellion that sends liberal "diversity" doc
trine off into the past. 

Precisely because the United States is 
becoming racially, ethnically, and reli
giously more complex than institutional 
color-coding can comprehend, liberals 
should be working overtime to nurture 
shared American principles and bonds 
that strengthen national belonging and 
nourish democratic habits. Alone among 
the nations, such as France and the 
Soviet Union, that have made globe
girdling, universal claims, the American 
nation abducted and plunged into its 
"white" midst millions of black people 
who, in consequence, had the highest 
possible stakes in the country's fulfilling 
its oft-stated creed. This gives us oppor
tunities and challenges unprecedented 
in human history. By the accidents of 

Liberals will 

race" (he might better have written that 
we must sometimes or temporarily take ac
count of it) should make us ask whether 
and when it is still useful to racialize 
civic interactions. Sometimes it is; often 
it is not. Liberals' refusal ur inability to 
draw that distinction has cost them polit
ical credibility and power. The moment 
the conservative "revolution" of 1994 
began to falter on its own hypocracies 
and contradictions, some liberals pre
dicted that, reincarnated as "progres
sives," they would win back power in 
1996. But liberals will never sustain a 
governing agenda that has broad public 
support until they reckon more deeply 
with how they have gotten race wrong. 
Unless they do, nothing will come of all 
their finger pointing at others' bigotry. 

never sustain a 
governing agenda 

that has broad 
pUblic support 

until they reckon 
more deeply with 

how they have 
Liberals have lost touch with, and 

faith in, civil society-the web of volun
tary associatIOns In famIlIes, churChes, 

gotten race 
wrong. 

history and the irresponsible logic of the founders' in
tent, it is America's destiny to show the world how to 
eliminate racial differences-culturally, morally, and 
even physically-as factors in human striving. 

Liberals should herald this truth, not shrink from it. 
They should champion a common civic culture that is 
strong enough to balance parochialism with universal
ism, and deep enough to sustain individual freedom 
with a robust sense of obligation to the common good. 
They should teach every American who enters a jury 
room, teaches a class, or reports a news story to make it a 
point of prIde to mute and even abandon his or her 
racial affinities in order to stand, at least briefly, for the 
whole. That is possible only if American civic culture 
and identity are "thick" enough to live on in race-tran
scendent terms. 

Getting Beyond Racism 

Liberals should be weaving that thick social fabric. 
Instead, they often try to justify a fixation on color by cit
ing Supreme Court Justice Harry Blackmun's wise dic
tum in the Bakke affirmative action case: "In order to get 
beyond racism, we must first take account of race. There 
is no other way. And in order to treat some persons 
equally, we must treat them differently." It was in that 
hopeful spirit that liberals first imposed racial remedies 
upon settled civic and community arrangements, from 
election districting to neighborhood schooling. But that 
is not the spirit in which they have continued to color
code our public and private lives. The new spirit is one 
of fatalism. They give no sign of wanting truly to "get 
beyond racism." 

Blackmun's claim that we must "first take account of 
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neighborhood groups, and CIVIl, educa
tional, and labor organizations where democratic dispo
sitions are nOUrIshed and given practical scope. Die 
early CIvIl fIghts movement won what most Americans 
recogmzed as ·ustice b affirmin that even a flawed 
civi society should be embraced and redeemed, not de
constructed and micro-managed as inherently, eternally 
racist. 

• Today's liberals have forgotten that law works best 
when it is introduced deftly, on the cuSP of a civic con
sensus nourished by the politiCS of persuasion and not 
by' assumptions that everyone is operating in bad fajth 
So deep is the liberal default that Barry Goldwater has 
become a better friend of racial integration than 
Benjamin Chavis Muhammad, the former president of 
the National Association for the Advancement of 
Colored People who has joined the Nation of Islam, and 
House Speaker Newt Gingrich is less prone to exploiting 
racial fears and resentments than is Democratic Rep. 
Maxine Waters of South-Central Los Angeles, the cur
rent leader of the Congressional Black Caucus. Liberal 
voting-rights activists' race-based election redistricting 
proposals have been backed by conservative founda
tions and Republican operatives. Their notions of racial 
"identity" are embraced and even inculcated by the na
tion's meanest, leanest corporations. 

A Better Way 

We need a better way. And there is one. It involves the 
American civic cultural genius for tempering the univer
sal with the parochial, without succumbin to the tribal. 
Li6era constitutional democracy and the civil society 
that sustains it aren't perfect, but they embody historic 
human gains that more ambitious revolutionaries have 
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repealed only at great cost. As a self-con
scious social experiment, the United 
States is the only multiracial civilization 
to nourish the seeds of its own transcen
dence. People of all colors, believing this, 
have watered those seeds with their 
blood and tears. Yet liberal educators no 
longer show young Americans how to 
think of such people as their own fore
bears whatever their race, and how to 
keep faith with their legacy. 

dominate, yet cannot rcally leave, they 
have much more at stake in society's ful
filling its stated, oft-violated promises 
than most of the rest of us comprehend. 
Only a joint renunciation of blackness 
and whiteness as arbiters of our public 
life can lift the burdens of supremacy 
and a retaliatory black demagoguery. 

The costs of such pedagogy are evi
dent to the extent to which it distracts or 
prevents people from helping the Ameri
can promise come true. They are left con
fused and impotent before the more bru
tal turns which "identity politics" often 
takes on urban streets and in hard
pressed rural areas. Perhaps the only 
thing that inner-city gangs, white mili
tias, and the Nation of Islam have in com
mon is thousands of young men bereft of 
an American civic culture that is potent 
enough to draw them into rites of pas-

Our destiny 
hinges on whether 

countless 
individual blacks 
and whites can 

leave the old 
black-white 
embrace to 

It is one thing to defend a community 
that has developed a distinct identity in 
oppression. It is another to foresee a 
Sisyphean struggle against racism that 
will never end. "Racism is an integral, 
permanent, and indestructible compo
nent of this society," writes Derrick Bell. 
The blackness that he and others es
pouse is oppositional only, as if they 
were saying, "I am excluded; therefore, I 
am." Full inclusion would bring their 
implosion. So would full exclusion, of 
course; so they strike evasive, sometimes 
ingratiating poses of dignity-in-adversi
ty, resisting inclusion just gently and sor-

create a new 
culture 

together. 

sage that would make them all they can be-and reward 
them credibly for becoming it. Hence the invasion of the 
public square by Louis Farrakhan and Snoop Doggy 
Dog, by Pat Robertson and Timothy McVeigh-all dis
owning one another but all "united" in being marketed 
by political and media producers who profit handsomely 
from sensationalizing their assaults. "Fundamentalists 
rush in where liberals fear to tread," warns the political 
philosopher Michael Sandel. Liberal racism is no answer 
to these fundamentalisms; it is a capitulation to them. 

The Most" American" of Us All 

For hundreds of years, the very rigidity of racism in our 
triumphalist national procession gave blacks at least 
some moral footholds in their struggle to belong to the 
society into which they had been plunged, yet from 
which they were kept apart. But American blackness 
cannot sustain itself in "solidarity" against a whiteness 
that no longer knows itself, and no longer should. Black 
Americans who cling to fantasies of a separate racial 
destiny are doomed to careen in unanswered reproach 
and desperate flailing, from O.J. Simpson's acquittal to 
"Ebonics," from Farrakhan's pseudo-Islamic gewgaws 
and posturing to the bizarre "exoneration" of Martin 
Luther King Jr.'s murderer, James Earl Ray, by King's 
own son Dexter and other members of his family who 
seem bent on uncovering a much wider conspiracy. 

There will be no racial justice until blacks are willing 
to affirm-and whites, at last, are ready to understand
that the descendants of slaves are in some ways the most 
"American" of us al1. Precisely because this is a society 
which blacks didn't choose to join and cannot hope to 
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rowfully enough to make white liberals 
uneasy and eager to offer support. Playing this game in
volves finding racism under every leaf that falls while 
relying on reservoirs of white racial guilt and deference 
whose existence black racists deny even as they accept 
media pulpits, book royalties, academic tenure, and con
stitutional protections. 

Our destiny hinges on whether countless individual 
blacks and whites can leave the old black-white embrace 
to create a new culture to ether, as we see and feel some 
dOIng every day. A lot depends on the steadiness an 
good sense of people who won't be corralled or stam
peded in the name of race loyalty or racial guilt. 

The American Civic Story 

"Everybody has two heritages: ethnic and human, "says 
the black jazz musician Wynton Marsalis. "The human 
aspects give art its real enduring power .... The racial as
pect, that's a crutch so that you don't have to go out into 
the world. Jazz music teaches you what it is to live in a 
democracy, to be American." That is the astonishing 
story that unsung civic heroes are trying to tell and live 
every day. Their Americanism is no more conservative 
than jazz or baseball. Its ethos is what the American lit
erary historian Daniel Aaron calls "ethical and pragmat
ic, disciplined and free." It confounds moralistic and 
ideological thinking. 

When it is well told and well lived, our civic story has 
two levels. On one, many Americans ground their per
sonal dignity in ethnic and reli ious b u 
best 0 which prompt universal aspirations even while 
providing for their own members alon ar . . s. 

n a second level, many of the same Americans "gradu-

11 



ate" into a national civic culture, some of it drawn from 
their subcultures yet transcendent of them. When the 
larger civic culture is alluring enough, ethnic enclaves 
become staging grounds for trans-ethnic leaders. The 
rural yet outward-facing Southern black Baptist subcul
ture taught something about the promise of America not 
only to Martin Luther King Jr. and his followers, but, 
through them, to many whites as well. 

"The law can a en doors and knock down walls but 
it cannot ui d bridges," Thurgood Marshall wrote. "We 
Will only attam freedom if we learn to appreciate what is 
different and muster the courage to discovgcwhaLis 
fundamentally. the same." Do we violate that vision and 
betray its raceless promise? All the time. Mid-century 
liberalism's greatest achievement was to assail and stop 
such violations more than ever before in our history. 
This new liberal racism is reviving them in a sugar-
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............ .. . . . 

coated but poisonous form. 
Full citizenship in the American republic entails a 

commitment to join in a race-transcendent human exper
iment. Our civic culture cannot be 5Iueprinted or 
parceled out along race lines. We affirm individual dig
nity when we refuse to treat any citizen as the delegate 9f 
a subculture or race~-dti"Tbesi-leacrers are those who 
show their neighbors, every day, how to leave subgroup 
loyaltIes at the doors of classrooms, Jury rooms, hinng 
halls, and loan offices. They WIll embrace lIberalIsm s 
preeminent challenge: to dissolve the color lme by ceas
ing to treat whiteness and blackness as vessels of hope . • 

Jim Sleeper, a former political columnist for the New York 
Daily News, last wrote for The New Democrat 011 Dillesh 
D'Souza's book The End of Racism ("The Pretelld of 
Racism," TND, November/December 1995). 

Sexual Politics Can Advance the Women's Movement for Equality Only So Far 

By BETTY FRIEDAN 

I
n the summer of 1994, I had lunch with a friend near 
her office in New York City. She happens to be the top 
woman there and she gets lonesome at lunchtime. The 

guys at her level all go out together and never have 
lunch with the women anymore. Is this some new kind 
of sex discrimination? "Oh no," she says, "It's just that 
there's so much talk about sexual harassment suits these 
days. No one knows what it is or isn't, so they figure 
'Why risk it?' " 

But my friend wasn't looking for feminist advice. Her 
husband, who was "downsized" at one of our biggest 
corporations three years earlier, hadn't been able to find 
a job and had almost stopped looking. 'Tm carrying it 
all," she said. "It's OK, we'll make it. But it's not good at 
home, the way he feels now. It's as if he's given up. I 
could get a divorce, I suppose. But he is the father of my 
children, and I still love him. So that's not an option. But, 
ambitious as I am, I never figured it would end up like 
this." 

That same week, I saw an item in The New York Times 
which reported that in the previous five years there had 
been a nearly 20 percent drop in income among college
educated white American men. Not minority, high 
school educated, or blue-collar men, but white manage
ment men in their 40s and early 50s, the masters of the 
universe. And while women on the whole still do not 

1 2 

earn as much money as men, the Times noted that col
lege-educated women in the same age group had seen 
their incomes rise slightly over the same period. 
Meanwhile, new national studies were indicating that 
women were now carrying half of the income burden in 
half of all U.s. families. 

Downsizing had not yet hit the headlines in 1994; the 
"angry white male" had not yet surfaced in that year's 
election campaign. But my inner Geiger counter had 
begun to click, the way it does when something foreign 
to definition, expectation, and accepted truth happens. I 
trust that click; it set me on the search that led to the 

JULY/AUGUST 1997 



, 

! 
t} \ 1 Keo..c.e. M •• Iri","~ 

" 

\. tl+ .... l~ -

I .... 11.<._ '- ..... <-to...l.. ..l;"'~'''1 l't l..i ........ ""-

, , ~ ok "\ ~ " cv.. ftA.r.; ............ ; '"'"\ '"'" II.",,, "'" ; 'I • '" \ .... S 

Li\\' '\ - I\-t'-'-\\A i""':'~A.(~1 

,. \ "'-,---, 1M 0.- 4..t.. L., 

l... ~ ""'-~ 

I ..../.... h. c ..... "'4 G4A.. 

"'"-l<T ~1'..1 

>. ~ ..... r ,. C-"VI<...1.. c~ _ r(.A.. ........... "'\. ~ ....... (""',... 

"I. ~U .. v ...... <.. .l:, ...... ~ - L..'ft>V-~"'-

S:. \ ............. 1.<..... v.\:~u ~'- OUA "'-It<- CA~. 

L .. 'leK"\'L.: A-\"tI~ - ..................... \"'"\ 

~\.~(...L .... LuK.? 
k ~ "'"'- I" t.-... _ ,1", '1 -

/t-1A -ru'lr'-\1w... ','-'. ~ ev~T? L .. h. '\ ',!.~. 

~ ev~"" """" c..k ~ 'OAk.--.t \4..\. ........ \-.......Q.,. L., ~ L.... f-t-

?L.. v-v.o.\- h~u......... 

~~~ ,h ,,<A.J..:. .\. ... \.;~\ 'iL.:..l ~kd-t? "'ve..vS ""I se-i M.<..l.,', b 
ll.-\.·,\.; .... L;...... '(1l.J. 4- -k~c;..~ - t..., ~ ~ "2-<l()O. 

~J... -\.,. J:. .... "..tiv }-+I.... ? 

R .. ~k '1. ~ .... ~ ~...... '"'\ i lrt"tA.V> . 

.... __ . ._~')~ h.-..-H. 1"'- I....... ~T - (.,..IM>'" (.;J.L1 / .... ", ?.tNVlJ/7>L/1!f)91 

<'\A \,e: rc-:i ~"lA ~ c.v. .L;,(.. ...-i.l.c.. ~'" ~~t lMLU I h,~JL .. IAA.e<L r ....... ,~.\ \' "" '(S IA."'-\, c....,... \.u. t 
G. - vii '---~ L. - ~to.-\ '- ........l ..... t..l':\ - ~<:. -.\ ~ \vtV\A4~ - ~"'e/) 

ric..! Wt-Ot. (~"''''i,""CtM..t;~J) \.W."'4 lM.b~~~- N£c... 

~~'?~'\";"'f ~Jt ku \~ ~IIVY) 



1 

I 
"'s I C.~i........... • ~.S. 

( .. ) l ~ ""'-Ih '\ LA.... ~ <A" "" ~ < I, _ - J. ~; '""-'--
(\, ') ~ - ~ "'t ~~ .... - " "'- '1'T L.-; \ \ 1~ 1AtJ"i> ... \ t, 
It\ tl~ ~~\-L -"'lS\ \;v .... hA.L~, ~~c..A"'-\. 

~ 

i. C;",l ~.\I....~-

IS",~ ~.. _ ~S .. .sL..~ T \L.. '\ .L,. 

1'x 't :). - .1 tA (.N', I' "t; - - wt.....v..\' ~ .L:, - "*- ~ - c..-v i '" d Y\M.~ 

\, ........ -kY\...... ~.......~.......v..I.~\ ~ i~1 \.AAa..1u""'i "'-lAlA~~t-s 

1..J,,1' ...... croJ I ZO i - '\"'yl..: ...... , l..;~ 

0u.~T ~.,. .\.~ .....,/ 
vo. ", ... L., I <Xc c.. t. ~ :.. ~vc......., ~ CAl.-<.. t- '\ /<. 

E".!.II] 

-s, E.L.c.~\..; ..... 

k. ... Lu. &'1.AIv-t_. _ \ \.:v. . 'I\~i VI-(..Lu.ll. 

- ",-e" \,,,,1.;1, ~ + h.;. Li "'1. "LdJ 

- l \.. v:\ V Ld,.1. ",,-k, >-<k ~ 

- l'tA """ 1M. "'" <-'- I lM 'lIM r 

- 1 '" '" l 't'1 <V. 'fv "" "'" "'" \ 

- ~lN\V"~' -\- i> ""'1" --\l~ ~ ~\L 
- ........ h.-"", ..-..... k -\-J..v.,...\- Cv.t. ~t~~ 

~ \...;.",J 111 '\ytl,,:.-:!- ')Jwl(vA#\ ~~ ~wt.vt~.""? 



\.-" k ~ (,y.~, ~ '" kt..,J\ ~ - 0 <..\1) \..u... 
e.~oJ I-t II.c.L-",l i...... U++t.. l<-o.L... 

(,(\ ~ 1A411??) 

(llq"l ~""" ~ ...w.' II <M. 



tUL- U 'oj( m:"b ""Ul'''LH",lN~1 H,.,.Hl"" 

:2.~t .. h.; I\ .. \.i ..... 1ful
Y ). . 

IU:bfl::::lc:t:i 

Rllce Initiative Contads 

DEPT CONTACT PHONE 

SIal" Deidre Davis •. 647-9294 

Trea5ury Michael Froman 622·1906 

Defense Rudy Deleon 703·697-1361 

Justice David Ogden 514·2001 

Inl"rior David Montoya 208· 7351 

USDA Reba Evans 720·3631 

Commerce LeeAnn Inadomi . 482-4246 

-- Labor Virginia Apuzzo 219-2455 

- HHS Clay Simpson 301.443-5084 

- HUD Mercedez Marquez 708-2467 

DOT Jerry L. Malone 366·1103 

Energy Liz Montoya 586·6210 

Education Leslie Thornton 401·6143 

VA Eugene Brickhouse 273·4901 

EPA Rafael DeLeon 260·4575 

CEA Sanders Korenman 395-4597 

OMB Josh Gotbaum 395·3060 

UN Peter Londono 735-7555 

USTR I Tving Wi lIiamson 395·3150 

ONDep Walt Holton 395·6780 

SeA InnaMunoz 205·6740 

FEMA George Haddow 646·3291 

OPM Doug Walker 606·1800 

USIA Henry Howard 619-4626 

GSA Eric Dodds '501-1104 

SSA Lisa Peoples 358·6093 
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THE WHITE HOUSE 

WASHINGTON 

July 15, 1997 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

ERSKINE BOWLES 
SYLVIA MATHEWS 
JUDITH WINSTON 

BRUCE REED 
ELENA KAGAN r:f2L 

RACE INITIATIVE POLICY PROCESS 

This memorandum sets out the process we will use to develop policy announcements and 
proposals for the Race Initiative. Our goals are: (1) to help provide a status report on race 
relations and racial disparities to inform policy development; (2) to assess and communicate the 
impact of this Administration's prior initiatives-- involving economic growth, education, crime, 
and so forth -- on race relations and the status of racial minorities; and (3) to build on this 
Administration's accomplishments and agenda with new initiatives to announce in the coming 
year and longer-term policies to incorporate in the final Presidential Report. We have a strong 
base from which to work, and we will attempt to ensure that the policy measures accompanying 
the Race Initiative will grow out of everydling this Administration has done already. 
Throughout, we will focus on solutions that reflect the common values of the American people 
(~, equal opportunity and shared responsibility), and respond to their common aspirations (~, 
safe streets, good schools, and affordable housing). 

Research and Investigation 

In close cooperation with the DPC, NEC, Judy Winston, and Chris Edley, CEA will 
coordinate research on the current state of race relations and the continuing disparities in critical 
measures of well-being among individuals of different races. CEA already has developed a draft 
outline for this research, based on conversations with DPC and Chris Edley. The outline, which 
is attached to this memo, suggests research on, among other things: (I) disparities in economic 
success, educational opportunity, health care, political participation, family organization, and 
criminal victimization; (2) racial segregation in schools, neighborhoods, and workplaces; and (3) 
the prevalence and consequences of racial discrimination. In addition, research will be done on 
the differential effects of particular kinds of pUblic policy on racial groups. CEA will do some 
aspects of this research itself and will assign other aspects to the appropriate offices in Treasury, 
DOL, Education, HHS, and DOJ. This work will go into the final President's Report and will 
influence and inform the development of policy di~cussed below. 
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Interagency Policy Development Process 

The DPC has established four major workgroups to develop policy for the Race Initiative. 
Bruce Reed, Elena Kagan, and Jose Cerda will coordinate the efforts of these groups. We 
anticipate developing both administrative actions and legislative proposals, and combining 
incremental (but important) policy advances with a few truly bold ideas. We will advance some 
of the policy proposals during the year-long initiative, while saving others for the President's 
Report at the end. (The right timeframe for policy proposals is not only the FY 1999 budget 
cycle, but the remaining years of this century and the start of the next.) The workgroups also will 
have responsibility for assessing the impact of prior Administration initiatives in their policy 
areas, so that we can build on our own accomplishments. 

In coordinating policy development through these workgroups, we of course will work 
closely with Judy Winston and Chris Edley, and we will incorporate, as appropriate, advice 
provided to you by the Chair and Members of the Advisory Board. We also will solicit the views 
of outsiders -- such politically diverse people as William Julius Wilson, Glenn Loury, Henry 
Cisneros, Will Marshall, Doris Kearns, Richard Daley, and Nathan Glazer come to mind -- to 
challenge and enhance our own thinking. 

1. Economic and Community Empowerment (co-chaired by Bruce Reed and Gene 
Sperling). This group will look at issues and policies relating to (1) job opportunities for 
unemployed and underemployed minorities, including welfare-to-work efforts and 
transportation initiatives to move inner city residents to suburban jobs; (2) housing for 
low-income residents of inner cities, including new or expanded uses of voucher plans 
and tax incentives to promote mixed-income, multi-racial communities; (3) metropolitan 
regional strategies to strengthen links between inner cities and suburbs; and (4) minority 
entrepreneurship, including credit programs building on CRA and CDFI. 

Participating White House offices are: DPC, NEC, OVP/CEB, OPL, Intergovernmental, 
Legislative, CEA, CEQ, OMB. 
Participating agencies are: Treasury, Labor, Commerce, Transportation, HUD, SBA, and 
Interior (for Native American popUlation). 

2. Education (chaired by Mike Cohen). This group will look at issues and policies relating 
to (I) failing inner city and rural schools, including issues of racial segregation and 
enhanced efforts to raise standards, improve teaching, provide improved infrastructure 
and new technology, promote charter schools, and encourage school takeovers and other 
accoun!ability mechanisms; (2) education of Hispanic students, including bilingualism; 
and (3) expanded access to higher education and skills training. (Note that responses to 
Proposition 209 and Hopwood fall within the Administration of Justice Workgroup.) 

Participating White House offices are: DPC, NEC, OVP, OPL, Intergovernmental, 
Legislative, OMB. 
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Participating agencies are: Education, Interior. 

3. Administration of Justice (chaired by EI~na Kagan). This group will look at issues and 
policies relating to (1) criminal law enforcement and prevention, including the 
underprotection of minority communities (including Indian reservations), police force 
composition and practices (including diversity issues and community policing), and after
school and other youth programs; and (2) enforcement of civil rights laws, including 
responses to Proposition 209 and Hopwood, reduction of the EEOC complaint backlog 
and other EEOC reforms, enhanced efforts on housing and lending discrimination, 
affirmative action issues generally, and hate crimes initiatives (for November 
conference). 

Participating White House offices are: DPC, OVP, Counsel, OPL, Intergovernmental, 
Legislative, OMB, ONDCP. 
Participating agencies are: Justice, Treasury, Education, DOL, HHS, HUD, USDA, 
Interior, EEOC. 

4. Health and Family (chaired by Chris Jennings). This group will look at issues and 
policies relating to (I) special health care needs of minority populations, including the 
high incidence of certain health conditions and diseases and the underutilization of certain 
health care services, such as immunizations and mammograms; and{2) family 
composition, including efforts to strengthen two-parent families, ensure adoption of 
minority children, and provide supports to families led by grandparents. 

Participating White House offices are: DPC, OVP, OPL, Intergovernmental, Legislative, 
OMB. 
Participating agencies are: HHS, Interior. 

This Week's Policy Announcement 

As you know, you'will be attending the NAACP convention in Chicago on Thursday. 
We believe this speech offers an excellent opportunity to discuss the intersection of race and 
education issues. First, your speech can address the value of integration in educational settings. 
Thurgood Marshall once wrote that "unless our children begin to learn together, there is little 
hope that our people will ever learn to live together"; your speech can make exactly this link 
between educational integration and race relations generally to members of the organization most 
closely identified with progress in this area. This message would echo the strong argument you 
made for diversity in education in your San Diego speech; it also would lead naturally into your 
commemoration of the integration of Little Rock Central High School in September. Minyon 
Moore and others are reaching out to K weisi Mfume and others to ensure that we address this 
issue in a way that avoids exacerbating internal NAACP divisions on the subject. 

Second and no less important, you can stress the need to improve right now 
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predominantly poor and minority schools in inner city and rural areas. This part of your speech 
can protest the neglect (financial and otherwise) of predominantly minority schools and the 
consignment of their students to a second-class education. Here, you should make a strong 
statement about the importance of national standards and tests to boost expectations and improve 
the quality of education. But you should make an equally strong statement about providing 
students with the tools and opportunities to help them meet those standards -- better teaching, 
improved infrastructure and new technologies, and mechanisms to take over failing schools, 
including by turning them into charters (Rosa Parks is now trying to establish a charter school in 
Detroit). 

As a down payment on a broader effort to improve inner city and rural schools, you can 
announce a new proposal to improve teaching in these institutions. The quality of teaching in 
inner city and rural schools is much lower than in the rest of the nation; in particular, the teachers 
in these schools are far less well trained than in others. To address this situation, Title V of the 
Department of Education's proposed reauthorization of the Higher Education Act, which will be 
submitted to Congress later this summer, proposes a new initiative to recruit, prepare, and retain 
teachers in urban and poor rural communities. This program would provide at least $325 million 
over five years (we are still working out the exact funding with OMB) for two purposes: (1) to 
strengthen teacher training programs that operate in partnership with -- and place large numbers 
of graduates in -- urban or poor rural schools; and (2) to provide scholarships to talented and 
diverse individuals, chosen jointly by institutions of higher education and eligible school 
districts, who will commit to teach in urban and poor rural areas for at least three years after 
graduation. 
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Draft CEA Research Agenda 

Part I: Dcmography 
1. Racial composition of the US population: 1990s and historical trends 
2. Geographic distribution 
3. Components of change: birth, death and immigration 
4. Projections 

Part II: Disparities in the 1990s and trends in disparities 
1. Economic status 

a. Income and Poverty 
b. Labor markets 

employment, unemployment, non-employment 
hours 
wages and non-wage compensation 
occupation/industry 
non-wage characteristics of jobs (e.g., working conditions, healths risks) 
disability 

c. Wealth/credit 
financial 
business ownership 
home ownership 
retirement wealth 
credit and credit institutions 

2. Educational status 
a. Enrollment 

Drop out rates; college enrollment and completion rates 
b. Quality of schooling 
c. Achievement 
d. Training 

3. Health status and health care 
a. Health status 

Pregnancy and infancy 
Child hood and young adulthood 
Adulthood 
Older ages 
{Specific diseases or conditions} 

b. Health care 
Insurance 
Availability of health services 
Health behaviors 
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4. Political status 
a. Voting 
b. Holding public office 
c. Other political participation 

5. Criminal justice 
a. Offenders and victims 
b. Criminal justice process (sentencing etc.) 

6. Family organization 
a. Family structure 
b. Other family patterns (fostering, adoption, extension etc.) 
c. Living arrangements and family support of the older population 

7. Impact of immigration 
a. Labor markets 
b. Education 
c. Other 

Part III: Race relations 
1. Racial attitudes and behaviors 

(ACD is very good on history of black white attitudes/opinions. Needs to be 
expanded to other groups and updated.) 

2. Racial segregation 
Residences 
Schools 
Workplaces 
Other 

3. Bias crimes, etc. 
4. Developments in the 1990s 

Rodney King beating trials and riots 
OJ Simpson trials 
The Bell Curve controversy 
Challenge to Affirmative Action in California 

Part IV: Discrimination 
1. Measurement/methods: econometric vs. audit studies 
2. Links between discrimination and outcomes. 
(Issue:·Audit studies prove discrimination exists, but how much of the disparities 
documented in Part II can be attributed, directly or indirectly, to discrimination?) 
3. Causes of discriminatory behavior 
4. Consequences of discrimination for society 
Has the nature of discrimination changed? 
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To: Iohn Hope Franklin 
Minyon Moore \ ~..J... l \..A.... ... , 

Sylvia Mathews k L V"tA. l".<L '""- yiv.....-.. 
Elena Kagan 

'h "t VIA. . 

<l~~ From: Christopher EdIey, Ir. 

Re: Agenda Ideas for Advisory Board on the President's Race Initiative 

I'm told the bulk of the July 14111 agenda will be devoted to organizational matters. It is 
unfortunate that these couldn't have been handled by conference call, given the difficulty 
and delay in assembling people, and the press of time. I write primarily to urge a certain 
set of substantive agenda items as well. Tn panicular, I suggest a few items below that I 
believe will advance the thinking of the Advisory Board, the Administration, and others 
around the nation who are ready and able to share in this great undenaking. In each case, 
what I recommend is a preliminary Advisory Board discussion to shape the task and 
provide guidance for funher worle by the staff. 

Task .1: Our,each 
• I assume that this set of tasks. which several of us discussed infonnally during 

the trip to San Diego, will be covered under the rubric of "organizational 
issues." I only want to add one thought: In addition to political and civic 
organizations and leaders, I hope that this will include consideration of how 
the Advisory Committee and White House staff might effectively coordinate 
their outreach to the policy community. 

• We also had some discussion about subcommittees holding regional meetings 
to hear presentations and cullect information and advice. It would be use,ful to 
reach some consensus on how that might best be undenaken, in both logistical 
and substantive terms. 

Task 2: Defining and Identifying Effective Leadership 
• My strong convi('1ion is that there is no more important task for the 

President's initiative than identifying the ingredients and examples of effective 
leadership on racial and ethnic justice. My own work leads me to believe that 
such leadership will most likely be in the fonn of work that connects 
communities across lines of class and color, probably in effons that include 
honest dialogue but go beyond that to tackle important community problems. 
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• Independent of my own hypotheses, however, the more basic premise is that 
effective leadership on race is both researchable and teachable: we can figure 
out what works, and describe it in a way that others can learn and adapt to 
their own situations, with positive results. 

• The challenge for the President and the Advisory Board has four dimensions. 
First, we must develop evaluative criteria - and do so in a manner that confers 
legitimacy on those criteria. Second, we need a process that combines 
investigation and nominations to create a pool of leaders, projects and 
programs that may be examples of success and failure. Third, we need a 
mechanism to apply the criteria to the examples, documenting the stories and 
separating good publicity from good results. Fourth, we need a way to 
disseminate the findings. 

• For the July 14th meeting, I suggest the Advisory Board try to develOp a 
tentative strategy with regard to the first three dimensions of this task, 
together with concrete instructions for the staff concerning timetable and next 
steps. 

Task 3: Hard Questions for Community C01lversations 
• Based on the experience of the White House review of affirmative action, and 

perhaps drawn from my own disciplinary prejudices as a law professor, I think 
there is a great deal of promise for the "national conversation" on race in 
focusing on a limited set of hard questions or examples. Rather than law 
school hypotheticals, however, these can be questions that are on the minds of 
many thoughtful people, or situational problems modeled quite accurately 
after conflicts common in our lives. We have urged, and the President has 
charged, that Americans think deeply and honestly about the most vexing 
conflicts in perceptions and values. (My words, not his, I guess.) To do so, I 
recommend that the Advisory Committee frame a set of such discrete 
questions. If framed well, these will provoke learning, if not healing. 

• I would like the Board to suggest ten questions initially, and add more later. 
I'd like the President to mention some of these in his speeches the week of 
July 14th. I'd like them to become the focus for public discussion in the 
coming months, in countless forums. And I'd like people to learn how to 
identify ways of addressing these questions, distinguishing between foolish 
and wise, divisive and constructive. The Board and the President can lead that 
effort. 

• What are some possible questions? A quick list is appended. 

Task 4: Assembling Research Data on Rl:zce in America 
• I have recommended to White House staff an extensive effort to review 

literature and assemble authoritative data under four headings: Demography, 
Disparities, Discrimination, and Rl:zce Relations. Each oftbese then 
subdivides into subdivisions - easily the work of a career. Nevertheless, a 
preliminary outline of the task headings should be ready by now, and certainly 
could be reviewed by the Advisory Board on July 14th to ensure that all of the 
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infonnation you would like compiled is in fact within the scope of work for 
this exercise. The President's Council of Economic Advisors is coordinating 
this effort, under the direction of Member Alicia Munnel, a very distinguished 
economist. (She did seminal work on mortgage lending discrimination, by the 
way.) 

• There will be several areas in which the data are not authoritative because of 
imponant disagreements about methodology or purpose. For example, people 
disagree about the soundness of econometric methods for infernng wage 
discrimination from underlying data on wage rates and human capital. In race 
relations, people disagree about whether surveys of self-reported social beliefs 
providc reliable information about prejudicial attitudes. The Advisory Board 
might want to consider how and whether efforts might be taken to engage the 
academic community in consensus-building efforts in selected areas of 
disagreement. 

• The National Academy of Sciences-National Research Council mechanism 
would be useful, but it needs a good lead time to get engaged. That's why I 
raise it for immediate consideration. 

Task 5: Evidence, Law and Arguments Concerning "Reverse Discrimination" 
• In the White House review of affirmative action we concluded based on 

available data that there is far more rhetoric than reality to the "reverse 
discrimination" problem. Nevertheless, a thorough consideration of the facts 
and values at stake will be taken by many to be a litmus test of the intellectual 
and moral integrity of the Board's work For that reason, a discussion of how 
to pursue a reasoned analysis of this problem makes sense, sooner rather than 
later. 

• I recorrunend a multi-pronged effort, including a review of data, a 
consideration of the state of the law, and an assessment of some leading 
ethical statements on the subject, including development of balanced critiques 
intended to educate the public about the dangers of simplistic thinking in this 
area. (See Task 3, above.) 

Task 6: EVidence,.Law and Arguments Concerning the "Rollback" of.4.ffirmative Action 
• Another litmus test for the effon will be a candid assessment of the 

"Rollback" of affirmative action, starting with the developments in Texas and 
California. There are several subtasks, Starting with an effort to track what is 
known about the numbers - the actual consequences, good and bad, of the 
new policies. 

• Another subtask involves an assessment of the policy, ethical, and legal claims 
made for and against the rollback. This will quickly require a dissection of the 
claims concerning merit, diversity, educational mission, and so forth. The 
Board should consider commissioning one or more analyses to provide a 
framework for discussing this subject. 

• A third subtask is to identify and assess the kinds of claims and arguments that 
are made by both sides in these contentious political decisions about rolling 
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back affirmative action. Events in California and elsewhere might provide 
important case studies for the quality of discourse on race, with lessons for the 
future. The Board might commission such a study - a "content analysis" of the 
Proposition 209 campaign, for example - to identify the good, bad and ugly in 
public advocacy, journalism and campaign tactics. 

• Ultimately, it is important to distinguish bctween "mending" efforts and 
"rollback" efforts, and the Board should try to illuminate the distinction. 

Task 7: National Report Card on Race 
• The Board should consider making a concrete policy recommendation at the 

first meeting, albeit in tentative form. Specifically, something like: The 
Federal govemment should ckvelop and puhlish a periodic national report 
card on racial and ethnic justice, tracking trcnds in discrimination, 
disparitics, demographicS, and race relations. I suggest that any such 
recommendation be framed in tentative or provisional terms, with an invitation 
to the public and relevant agencies to comment on the idea. 

• There is already some movement in this direction within the bureaucracy. The 
Civil Rights Commission and HUD are among those contemplating expanded 
efforts to measure discrimination in an ongoing manner, and a proposal of this 
sort was included in the President'S February budget submission to Congress. 
(I proposed to OMS that this item be inserted, along with some modest 
enhancements in civil rights enforcement budgets.) 

• The premise is simple: Knowing the facts and creating an authoritative 
research data base should be unobjectionable to anyone concerned with racial 
and ethnic justice. Even those who vehemently oppose particular remedial or 
other measures, such as affirmative action, condemn discrimination. So, 
measuring it seems a reasonable undertaking. Moreover, in a climate of 
increasing interest in measuring program performance, tracking our progress 
in combating discrimination seems reasonable. (Cr, the Government 
Performance and Results Act [GPRA].) 
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HARD QUESTIONS 

draft 1 

1) Integration: Is racial integration an imponant goal? That is, to what eA"tent, if at all, 
do we want to move toward a society in which racially identifiable communities and 
organizations are unusual? Ifintegration is important, is it imponant only as a 
voluntary matter'? Or should the goal be encouraged by public policies? When should it 
be required? Should we consider the "separatism" and "clan" behavior of some 
members of minority groups troubling in any way? 

2) Street crime stereotypes: Studies indicate fear of crime linked to racial and ethnic 
difference. So, is it wrong to fear a group of teenagers of a different race approaching 
you on an otherwise deserted street late at night? Is it unreasonable? 

3) Bilingualism: To what extent should we expect various public and private institutions 
to operate in languages other than English? Schools? Municipal offices? Restaurants? 
The gas company? The bank? For which institutions can non-English speakers 
reasonably insist that their language be used, or at least be an option? 

4) Diversity: In what settings is it important to pursue racial and ethnic diversity? A 
police force in a diverse city? A college student body? The reporting staff of a 
newspaper? The loan officers in a bank? Supervisors in an auto parts plant? 

5) Vision: How should we define racial and ethnic ''justice''? How will we know when 
we have achieved it, and how can we measure OUT progress? 

6) Values, history, community: How was it possible for so many avowedly religious 
individuals and institutions to condone and even advocate slavery and then 
segregation? How was it possible for entire communities to tolerate and even embrace 
racist violence and mob behavior? Are these pathologies permanently cured? 

7) Census: How should we count ourselves? What are the appropriate racial and ethnic 
categories? 

8) Discrimination and prejudice: How much discrimination and prejudice still exist? In 
what settings? How significantly do they undermine equal opportunity? 

**. 
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7/7/97 
To: Sylvia Mathews 

Elena Kagan 
Michael Waldman 

From: Christopher Edley, Jr. 

Re: porus Speeches, Week ofJuly 141h 

Just back from vacation, I have very limited information about the planned content for 
these speeches. I'd like to offer a few thoughts, for whatever they are worth. I apologize 
in advance if these comments seemhyper-critical or harsh. Tm writing quickly, on the 
plane back from the Caribbean. I want to be constructive, clear and concise. Not off
putting. Don't know if what follows meets that test. But 1'd like to help. 

I. As I communicated before I left, these speeches must advance the ball rather than 
restate the V. C. San Diego themes. I mean this on two distinct levels: understanding of 
the race issue, and policy ideas. I also think that at least one of the speeches must be 
perceived as a "race" speech. He can't give general domestic policy speeches that 
don't directly deal with color, because then he won't be advancing the ball. He'll be 
hiding it. 

2. T also think it is imperative to give one or all of these presidential statements some 
moral lift, keeping them above the customary plane of political rhetoric. We must 
obsessively avoid resorting to the filmiliar devices of rehearsing achievements and 
restating campaign-style themes. I just can't think of any way to persuade you 
"insiders" that, to someone even slightly outside, every time you fall back to those 
themes you drag down an otherwise lofty speech .. San Diego was an excellent speech 
that could have been even better by skipping the political rituals. (And I realize that a 
lot of this is POTUS himself inserting lines that have been politically effective for him.) 
Everyone must remember that these are speeches for history. For legacy. When a poet 
writes for the ages, she doesn't pen jingles and limericks, however valuable those 
might be as communication tools or entertainment. Think gravitas. But of course, it 
doesn't have to be tendentious to be momentous. 

3. Back to content. On policy, I don't know the details of the tcachers program that will 
be unveiled, but I assume it is some hybrid of the old Nalional Health Service Corps 
and the Teacher Corps. I also assume it is cheap, funded with discretionary dollars, 
and has no prominent GOP supporters who. are likely to guarantee appropriation 
support. As such, it will be a hollow authorization. 

I 



07/07/97 09:52 'a'617 496 5156 CHRIS ED LEY 

The more serious problem, which I hope will not materialize but am fairly confident in 
predicting, is that almost everyone in the civil rights community will dismiss this as a 
symbolic gesture. My guess is that serious education policy analysts will do the same -
with dismissive assessments such as, "Probably won't hurt." Am I being too cynical? 
How do you know? The reason I feel so strongly about this is that if I were not part of 
the team, I myself would bc one of the vocal critics. 

I think the education challenges related to the opportunity gap are far more serious 
and daunting than a teacher incentive program suggests. And this little piece ofit 
invites criticism that we don't understand the true dimensions of the problem, or don't 
have the will to address it. 

4. Alternative Education Themes: Instead, if we want to raise hard questions about 
race and opportunity in the education context, the President should talk about the 
problem honestly - as he challenged all Americans in his San Diego speech. Here's a 
list of serious education-related issucs that could command serious attention and 
demonstrate a more compelling (and inspiring) engagement with the underlying 
issues: 

Must we do something about the increasing concentrations of minority kids in 
failing high-poverty public schools? The declines in racially isolated schools that were 
one hallmark of the civil rights struggle have turned around, and racially identifiable 
schools for minorities are quite often associated with concentrated poverty. These 
schools struggle to provide a decent education, but far too many fail. Are we 
conunitted to racial and economic integration? Should we be? What if it conflicts with 
traditions ofloca! control and local finance? 

Have minority communities been well-se1'\led by the school reform efforts of the 
past generation? Why not? Something isn't working to produce the needed changes a.~ 
quickly as needed to save children and their communities. Why? If local political action 
hasn't worked well enough. and market-oriented schemes are snake oil, and expert
driven bureaucratic reforms seem spotty and sluggish - how do we explain all of that 
failure, why is it fair to be so patient, and what is to be done? 

Standards-based schoolrefonn. With tests and tough love, is intended to foment 
change. But if tests create high expectations and accountability for students, what 
will create high expectations and accountability for school< and educators? The 
conventional response is that parents will get the test results and rise up and use their 
political power to effect change. But that hasn't worked with countless other problems 
facing poor and minority communities, in part because state and local politics simply 
don't work well for these groups. Look at the facts and stop pretending otherwise, if 
you are serious about helping. The "political incentive" solution, like the "market 
incentive" solution, will only work some of the time. 
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What's a more constructive issue to wrestle with? Secretary Riley is implementing 
the national voluntary test initiative, which along with other developments, moves 
toward national standards for student achievement. But why can't we also have an 
effort to develop "opportunity to learn" standards, so parents and voters will know 
when schools and politicians fail to provide the environment, resources and skill that 
will give all students a fair chance? Congress rejected the Administration's earlicr 
proposal along these lines, but Congress hasn't authorized the national voluntary test 
program, either. 

Diversity in higher education - how important is it for educational excellence, 
andfor the nation? This is an incredibly important problem for selective higher 
education. porus cares about it, and many are shocked by the catastrophic numbers 
that seem to be developing in California and Texas. But the nation needs a serious 
discussion of why diversity is important. About the relationship between this and 
"merit." About the wrong, mechanical, set-aside way of doing affirmative action in 
admissions. About the broader mission of universities in preparing leaders for all of 
America's communities, and citizens who will understand all of America's 
communities. 

There are also tough questions. Like explaining why in one breath we say diversity is 
important for excellence, but in the next say that black and women's colleges are okay. 
Or, explaining why experts are correct in saying that the SAT shouldn't be used as the 
sole basis for measuring merit and deciding admissions. (And being ready to explain 
why a test should be used as a basis for deciding that a K-12 student should bc 
retained in grade, or denied a diploma - a view the President reportedly holds (!!) 
despite the strong expert consensus that such high-stakes decisions should be based on 
multiple factors, not a single standardized test.) Again, the purpose of this initiative is 
to wrestle with tough issues. Let's do it. 

5. Alternatives to Education: - Discrimination? If you are willing to think about 
something outside of education, then consider Discrimination. What is it? How much 
is there? To what extent is it the full measure of our problems - social, economic, 
moral? What's the relationship to intolerance? Or the relationship to our simple human 
tendency to prefer people who are like us? Can we do a better job of combating it, not 
just in our courts, but in our hearts? Why are there such different perceptions of 
whether this is still a major problem, and what can we do about those different 
perceptions? How hopeful should we be? How patient should we be? What is the role 
of government? Here are some specifics that the Federal Government can do: (1) 
strengthen the safety net of law enforcement, building on the down payment in the 
President' 5 budget (ask Deich at OMB); (2) commit to comprehensive, regular 
national report card measuring discrimination, like we measure other important social 
and economic indicators; (3) ask National Academy of Sciences to recommend a 
design for this national report card, shaping C:X'Pert consensus on appropriate 
methodologies; (4) strengthen the U.S. Civil Rights Commission in various ways (ask 
chairman Mary Frances Berry for proposals); (5) provide more support to strengthen 
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the network of activities by state human rights commissions. 

6. For the NAACP speech, 1 have a specific recommendation. As a grass roots 
membership organization with 1700 chapters (allegedly), this is the perfect audience in 
which to make a strong pitch for something like the following theme: We must recruit, 
train and deploy Soldiers/or Justice. Soldiers for Justice are men and women in 
communities and organizations all across the nation who are committed to building 
bridges to connect communities across lines of color and class, who have the skills to 
do that bridge-building, and who understand that our best hope for the future we want 
is to take that circle of people and families and neighbors we care about, and make a 
bigger circle. There are examples from our history of Soldiers for Justice, such as ... ; 
and there are examples today, such as ., .. The NAACP and similar organizations, such 
as ... , can help us identify today's Soldiers for Justice, and help swell their ranks with 
new recruits. 

What I'm looking for here is a theme that combines an evangelical tone with a Battle 
Hymn of the Republic fervor and a civil-rights-movement passiQn. But the substantive 
dimension of this is to discuss: the elements of effective leadership on racial justice, the 
fact that leadership must be directed towards concrete community problem solving 
around issues such as education, and the need for this kind of grass roots commitment 
and focus from organizations like the NAACP, La Raza, American Jewish Committee, 
National Council of Churches, Urban League. This would be a great subject for a 
town meeting. Ask the Advisory Board 10 figure it out. 

Good luck. 
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Book 
• Board 
• DPCINEC 

,--
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• porus Speeches 

OUTLINE THOUGHTS ON POLICY REALM 

• Town Hall Meetings 
• Other White House Staff Roles 

1. Book-
a) Report card: demographics, disparitie~, race relations, discrimination 

2. 

b) Policy dissection: policy implications for race; race subtext of policy 
c) Wrestling lessons: some of the hardest questions, and how to think 

about them 
d) Vision: defining racial and ethnic justice in the 21st century 
e) News You Can Use - promising leadership strategies and policy ideas 

from and for communities and organizations across the nation 

. Board 
a) 

b) 
c) 

The board's own study, dialogue and advice 
i) Outreach - touching all the bases; engaging sectors of the nation 
ii) Wrestling lessons 
iii) NYCU 
iv) Hearings 
v) Investigative site visits 
vi) Commissioned papers and essays 
The board's work to stimulate national conversation by others 
Quarterly meetings with POTUS 
i) First meeting 

a) should provide advice to porus on areas his book should 
cover, and what the Advisory Board is doing to help 

b) should include report on rollback in California and Texas, 
and consideration of higher education specifically 

c) should include description of some Hard Questions worth 
POTUS deliberation 

d) should include discussion of the vision question 
ii) Second meeting should include preliminary report card on race in 

America 
iii) Third meeting should review some interesting examples from 

around the country of effective leadership and promising policies 
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iv) Fourth meeting should provide advice on: 
a) action measures 
b) dissemination 
c) building a new generation ofleadership on racial justice 
d) next steps for the President, the Administration, the nation 

3. DPCINEC 
a) Periodic bold idea exercises are a must 
b) multiple tracks: 

i) interstitial policy improvement 
ii) incremental policy 
iii) bold ideas 
iv) research/investigation/consultation to support all of the above 

c) current events: is there a well-defined mechanism for handling problems 
as they arise - Piscataway brief; SDB legislative battle; Califomiaffexas 
rollback 

4. POTUS Speeches 
a) Must steadily advance the ball 
b) Avoid campaign style rhetoric in order to stay above politics, for history 
c ) Avoid platitudes, in order to model honest dialogue 
d) Provide polic nu ets - the installment Ian 
e Speeches by Cabinet and other surrogates? Consistency issues 
1) Hypothesis: preparing this series of speeches requires a different process 

from the custom 

5. Town Hall Meetings 
a) Thematic, to help get the book written 
b) Other goals too, of course 

6. Other White House staff activities 
a) Public Liaison 
b) Press/Communications 
c) Legislative Affairs 
d) Intergovernmental 
e) OMB 

2 



Strange Bedfellow 

Not Just Talk 

A five-point program for better race relations. 

By Jac;ob Weisberg 

T 
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a the growing legion of Clinton cynics, the president's race-relations initiative, unveiled last weekend, is 
an exercise in cheap talk. Liberal and conservative pundits disagree about affirmative action and welfare 
reform, but concur that ,a s'eries of town meetings, an advisory panel, and an eloquent report are sorry 
substitutes for decisive action. 

If they were talking about Social Security reform, the critics might have a point. There, endless calls 
for more study postpone necessary but unpopular changes in policy. But when it comes to race, the 
power of words should not be so lightly dismissed. If President Clinton can use his rhetorical gifts to 
change attitudes on both sides of the divide, he will be accomplishing something of great signifiGance. It's 
also all he can really hope to do right now. The public's current skepticism about activist government 
stymies new initiatives. Having screwed up his first term by [I1isjudging the public demand for reform in 
the far less difficult area of health care, the president would be foolish to present a costly multipoint 
program on race. 

But if we had the money-and the will-what would we do about race relations? A few years of 
peace, prosperity, and balanced budgets-and a deeper awareness of just how bad our race problem 
is-may create a climate where such a program could succeed. When that moment arrives, Clinton, or his 
successor, should have a five-point plan ready. 

De facto segregation exists throughout society. But the essence of the problem is the condition of the ' 
worst-off blacks in the urban ghetto. White fears of the urban underclass are distorted into broader 
stereotypes about blacks as a whole, which poison relations between the races at all levels. Next week, 
Dateline NBC will air a report on the south Chicago suburb of Matteson, which is tipping from an 
upper-middle-class white suburb into an upper·middle-class black one. Matteson ought to be an 
integrationist's paradise, but whites are fleeing because of their concerns about crime and gangs, 
declining schools, and falling home prices. In reality, schools, safety, even the property values haven't 
declined. But fear that these things will happen is not purely irrational. If the whites all leave, decline may 
become a self-fulfilling prophecy. Thus subtle racism and a rational urge to self-preservation are bound up 
together. Unmaking the underclass would answer white fears while giving lower-class blacks a chance 
they are now largely denied: that of assimilating into the mainstream of an integrated society. 

Perhaps the most important difference between people who live in the ghetto and those who live 
outside it is that most of the former aren't employed. Breaking down the underclass will require finding 
new ways to draw unemployed ghetto residents into the culture of work. The jury will remain out for 
some time on the effects of the welfare cutoff signed by Clinton last year. But even with the jobs 
provisions included in that bill, it's evident that there still aren't sufficient jobs in the inner cities, 
especially when you consider the prospects of unemployed men, who aren't eligible for welfare. In his 
latest book, When Work Disappears, William Julius Wilson argues that there is a "spatial mismatch" 
between workers in the cities and jobs in the suburbs. Wilson's answer is a transportation program to get 
blacks to where the jobs are, and a big WPA-style jobs program (the details of which he borrows from the 
journalist Mickey Kaus). These sub-minimum-wage jobs-doing basic neglected work like repairing roads 
and bridges-would constitute the missing bottom rung on an economic ladder. 

The second step is to address the extreme isolation of the inner-city poor. This means a housing 
strategy that shifts more decisively in the direction it has been inching under Clinton. Instead of trying to 
tame inner-city housing projects with different kinds of architecture. lower density. and income mixing, 
the Department of Housing and Urban Development should redefine its purpose: to help its tenants escape 
the ghetto. It should take a sledgehammer to every high-rise under its control and instead provide 



vouchers. But these vouchers can't be the kind conservatives prefer, which are sharply limited in value so 
as to forestall real integration while directing tenants toward private-sector slums. Vouchers need to be 
worth enough to afford real avenues of escape. They should also steer beneficiaries away from other 
beneficiaries, to keep pockets of concentrated poverty from re-emerging farther from the city's core. An 
easy way to do this would be to enforce strict limits on the percentage of voucher tenants allowed in any 
one building. 

A less obvious factor fostering residential segregation is the boundary between city and suburb. When 
whites flee the central cities, they take with them most of the tax revenue, and leave behind a downward 
spiral 01 city services. As David Rusk, a former mayor of Albuquerque, argues in his book, Cities Without 
Suburbs, metro~wide governments where the suburbs and the city are joined tend to be more 'racially 
integrated, and better off in various other ways as well. Washington can't erase jurisdictional frontiers, 
but it can encourage metropolitan government via tax incentives and cheerleading. Such a policy would 
displease many black politicians, since it stands to diminish black political representation in the short run. 
But this is a trade-off well worth making. 

All of these measures together will not cause the ghettos to disappear. Providing escape routes from 
the inner city may make the ghettos worse by depriving them of their most competent residents. What's 
needed, alongside an evacuation plan, is a realistic program to stabilize conditions for those left behind. 
The goal shouldn't be to make the desert bloom. It should be to create zones where people can raise 
children in safety even if they must travel elsewhere to work. To accomplish this, a strategy wo.uld need 
to focus on crime and schools. 

Of course, neither law enforcement nor education is princ,ipally a federal responsibility. But in both 
cases, the feds can help. On crime, Clinton has had basically the right idea with his community-policing 
initiative. Cops walking the street create a sense of order and provide good role models for young boys. 
This program should be. expanded, perhaps with incentives for police to live in the neighborhoods they 
patrol full time. Schools are a harder nut, but not an uncrackable one. There are a few good schools, even 
in Harlem, which have succeeded by doing end runs around the unionized bureaucracy of the central 
system. The federal government should do more to spur the creation of such institutions, by providing 
resources, and by helping to equalize the shameful disparity in funding between rich and poor districts 
generally. 

Some of these concepts have demonstrated their success at an experimental level and are ripe for 
expansion. Others are just promising ideas that ought to be tried. All, unfortunately, are expensive and 
sure to be controversial. They can't simply be foisted on a reluctant public. To lay the groundwork for 
useful action on race relations, we need exactly what President Clinton is pr<,:>posing as a starting point: 
honest talk, and lots of it. 

The White House trumpets the president's initiative on race (www.whitehouse.gov/lnitiatives/index2.html). offering 
the full text of last weekend's announcement (www.whitehouse.gov/lnitiatives/announcement.html). William Julius 
Wilson talks about "Joblessness and the Urban Poor" (www.realaudio.com/contentp/npr/ne6022.html) on a 1996 
NPR Talk of the Nation, and answers questions about the state of the inner city in a NewsHouronline forum 
(wwwl.pbs.org/newshour/forum/novemberB6/wilson_II-29.html). The Woodrow Wilson Center plugs Cities Without 
Suburbs (wwics.sLedu/OUTREACH/PUBSIWCPI995.HTM#CAT78), and the November/December 1996 issue of the 
New Jersey Reporter looks at race (of special note is an Ed Rollins piece [epn.org/njr/novdec96/contents.htm)!). Go 
here to get a sense of what HUD is currently dOing (www.hud.gov/). As for a few race-relations-related pieces in 
Slate: Eric Liu explores "The Unbearable Being of Whiteness" (www.slate.com/Features/whitelwhite.asp). a 
"Committee of Correspondence" discusses affirmative action (www.slate.com/CoC/96-10-07/COC.ASP). and Mickey 
Kaus debates welfare reform with Peter Edelman (www.slate.com/Code/DDD/DDD.asp?file=Welfare&iMsg=O). 
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THE WHITE HOUSE 

WASHINGTON 

July 15, 1997 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

ERSKINE BOWLES 
SYLVIA MATHEWS 
JUDITH WINSTON 

BRUCE REED 
ELENA KAGAN t:f}L 

RACE INITIATIVE POLICY PROCESS 

This memorandum sets out the process we will use to develop policy announcements and 
proposals for the Race Initiative. Our goals are: (I) to help provide a status report on race 
relations and racial disparities to inform policy development; (2) to assess and communicate the 
impact of this Administration's prior initiatives -- involving economic growth, education, crime, 
and so forth -- on race relations and the status of racial minorities; and (3) to build on this 
Administration's accomplishments and agenda with new initiatives to announce in the coming 
year and longer-term policies to incorporate in the final Presidential Report: We have a strong 
base from which to work, and we will attempt to ensure that the policy measures accompanying 
the Race Initiative will grow out of everything this Administration has done already. 
Throughout, we will focus on solutions that reflect the common values of the American people 
(~, equal opportunity and shared responsibility), and respond to their common aspirations (~, 
safe streets, good schools, and affordable housing). 

Research and Investigation 

In close cooperation with the ope, NEC; Judy Winston, and Chris 'Edley, CEA will 
coordinate research on the current state of race relations and the continuing disparities in critical 
measures of well-being among individuals of different races. CEA already has developed a draft 
outline for this research, based on conversations with DPC and Chris Edley. The outline, which 
is attached to this memo, suggests research on, among other things: (\) disparities in economic 
success, educational opportunity, health care, political participation, family organization, and 
criminal victimization; (2) racial segregation in schools, neighborhoods, and workplaces; and (3) 
the prevalence and consequences of racial discrimination. In addition, research will be done on 
the differential effects of particular kinds of public policy on racial groups. CEA will do some 
aspects of this research itself and will assign other aspects to the appropriate offices in Treasury, 
DOL, Education, HHS, and DOJ. This work will go into the final President's Report and will 
influence and inform the development of policy discussed below. 
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Interagency Policy Development Process 

The DPC has established four major workgroups to develop policy for the Race Initiative. 
Bruce Reed, Elena Kagan, and Jose Cerda will coordinate the efforts of these groups. We 
anticipate developing both administrative actions and legislative proposals, and combining 
incremental (but important) policy advances with a few truly bold ideas. We will advance some 
of the policy proposals during the year-long initiative, while saving others for the President's 
Report at the end. (The right timeframe for policy proposals is not only the FY 1999 budget 
cycle, but the remaining years of this century and the start of the next.) The workgroups also will 
have responsibility for assessing the impact of prior Administration initiatives in their policy 
areas, so that we can build on our own accomplishments. 

In coordinating policy development through these workgroups, we of course will work 
closely with Judy Winston and Chris Edley, and we will incorporate, as appropriate, advice 
provided to you by the Chair and Members of the Advisory Board. We also will solicit the views 
of outsiders -- such politically diverse people as William Julius Wilson, Glenn Loury, Henry 
Cisneros, Will Marshall, Doris Keams, Richard Daley, and Nathan Glazer come to mind -- to 
challenge and enhance our own thinking. 

1. Economic and Community Empowerment (co-chaired by Bruce Reed and Gene 
Sperling). This group will look at issues and policies relating to (1) job opportunities for 
unemployed and underemployed minorities, including welfare-to-work efforts and 
transportation initiatives to move inner city residents to suburban jobs; (2) housing for 
low-income residents of inner cities, including new or expanded uses of voucher plans 
and tax incentives to promote mixed-income, multi-racial communities; (3) metropolitan 
regional strategies to strengthen links between inner cities and suburbs; and (4) minority 
entrepreneurship, including credit programs building on CRA and CDFI. 

Participating White House offices are: DPC, NEC, OVP/CEB, OPL, Intergovernmental, 
Legislative, CEA, CEQ, OMB. 
Participating agencies are: Treasury, Labor, Commerce, Transportation, HUD, SBA, and 
Interior (for Native American popUlation). 

2. Education (chaired by Mike Cohen). This group will look at issues and policies relating 
to (1) failing inner city and rural schools, including issues of racial segregation and 
enhanced efforts to raise standards, improve teaching, provide improved infrastructure 
and new technology, promote charter schools, and encourage school takeovers and other 
accountability mechanisms; (2) education of Hispanic students, including bilingualism; 
and (3) expanded access to higher education and skills training. (Note that responses to 
Proposition 209 and Hopwood fall within the Administration of Justice Workgroup.) 

Participating White House offices are: DPC, NEC, OVP, OPL, Intergovernmental, 
Legislative, OMB. 
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Participating agencies are: Education, Interior. 

3. Administration of Justice (chaired by EI~na Kagan). This group will look at issues and 
policies relating to (I) criminal law enforcement and prevention, including the 
underprotection of minority communities (including Indian reservations), police force 
composition and practices (including diversity issues and community policing), and after
school and other youth programs; and (2) enforcement of civil rights laws, including 
responses to Proposition 209 and Hopwood, reduction of the EEOC complaint backlog 
and other EEOC reforms, enhanced efforts on housing and lending discrimination, 
affirmative action issues generally, and hate crimes initiatives (for November 
conference). 

Participating White House offices are: DPC, OVP, Counsel, OPL, Intergovernmental, 
Legislative, OMB, ONDCP. 
Participating agencies are: Justice, Treasury, Education, DOL, HHS, HUD, USDA, 
Interior, EEOC. 

4. Health and Family (chaired by Chris Jennings). This group will look at issues and 
policies relating to (I) special health care needs of minority populations, including the 
high incidence of certain health conditions and diseases and the underutilization of certain 
health care services, such as immunizations and mammograms; and (2) family 
composition, including efforts to strengthen two-parent families, ensure adoption of 
minority children, and provide supports to families led by grandparents. 

Participating White House offices are: DPC, OVP, OPL, Intergovernmental, Legislative, 
OMB. 
Participating agencies are: HHS, Interior. 

This Week's Policy Announcement 

As you know, you will be attending the NAACP convention in Chicago on Thursday. 
We believe this speech offers an excellent opportunity to discuss the intersection of race and 
education issues. First, your speech can address the value of integration in educational settings. 
Thurgood Marshall once wrote that "unless our children begin to learn together, there is little 
hope that our people will ever learn to live together"; your speech can make exactly this link 
between educational integration and race relations generally to members of the organization most 
closely identified with progress in this area. This message would echo the strong argument you 
made for diversity in education in your San Diego speech; it also would lead naturally into your 
commemoration of the integration of Little Rock Central High School in September. Minyon 
Moore and others are reaching out to K weisi Mfume and others to ensure that we address this 
issue in a way that avoids exacerbating internal NAACP divisions on the subject. 

Second and no less important, you can stress the need to improve right now 
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predominantly poor and minority schools in inner city and rural areas. This part of your speech 
can protest the neglect (financial and otherwise) of predominantly minority schools and the 
consignment of their students to a second-class education. Here, you should make a strong 
statement about the importance of national standards and tests to boost expectations and improve 
the quality of education. But you should make an equally strong statement about providing 
students with the tools and opportunities to help them meet those standards -- better teaching, 
improved infrastructure and new technologies, and mechanisms to take over failing schools, 
including by turning them into charters (Rosa Parks is now trying to establish a charter school in 
Detroit). 

As a down payment on a broader effort to improve inner city and rural schools, you can 
announce a new proposal to improve teaching in these institutions. The quality of teaching in 
inner city and rural schools is much lower than in the rest of the nation; in particular, the teachers 
in these schools are far less well trained than in others. To address this situation, Title V of the 
Department of Education's proposed reauthorization of the Higher Education Act, which will be 
submitted to Congress later this summer, proposes a new initiative to recruit, prepare, and retain 
teachers in urban and poor rural communities. This program would provide at least $325 million 
over five years (we are still working out the exact funding with OMB) for two purposes: (1) to 
strengthen teacher training programs that operate in partnership with -- and place large numbers 
of graduates in -- urban or poor rural schools; and (2) to provide scholarships to talented and 
diverse individuals, chosen jointly by institutions of higher education and eligible school 
districts, who will commit to teach in urban and poor rural areas for at least three years after 
graduation. 
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The Policy Dimension of the Race Initiative 
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Per your invitation, here are some of my thoughts. Most important, I urge you and the President to think now about what happens 
when the Advisory Board is finished; a sense ofthe endgame we want will help give shape to what is otherwise an all but hopelessly 
amorphous undertaking .. I have discussed these points in general tenns with Elena Kagan and Judith Winston. 

The central questions are, What do we want the President's Report to the American people ["the book"] to be, and who must do what 
to produce it? The many other puzzle parts -how the Board can stimulate a national conversation, venue for town meetings, etc. - interest 
me less because they are largely ancillary to my policy focus on policy and the book. 

The book is a concrete instrument for the President's legacy. It should crystallize they year's efforts and provide the information and 
inspiration to sustain continuing efforts around the nation. Pick three or four people in the book's intended audience. My choices are an 
urban school superintendent, a church minister, an historian, and a thoughtfhl state legislator. What book will make a difference to them in 
understanding and advancing the struggle for racial and ethnic justice? 

Imagining the Book: Here is notional table of contents. Chapter 1 should be Bill Clinton's vision of what racial and etlmic justice mean 
for the 21 ~ century, and why his vision is preferable to competing visions. What role for Diversity? Integration? Colorblindness? How will 
we know when we have achieved racial justice, and how can we measure our progress? 
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Chapter 2 should be a report card. Where are we, and where are we headed, in the demographics of race? In social and economic 
disparities? Race relations and attitudes? Discrimination? Given the vision of justice, how are we measuring up? 

Chapter 3 should be some policy dissection - examining how selected areas of policy bear on the challenges identified in chapter 2. 
And, relatedly, it should explore how issues of color suffuse and infect our civic discourse, making it difficult to achieve moral and political 
consensus on a wide range of issues. We have many divisions, but race is different. For example, so long as the political face of poverty is 
black, brown, yellow or red, and our conmulIlities and hearts remain divided by race, then there will be too little conmlitment to perfecting 
the American dream of opportunity. Our compassion and our investments e,,1end only to those we care about, and color gets in the way -
often irrationally. 

Chapter 4 should be wrestling lessons, modeling for the nation how to face some ofthe tough questions involving race that divide us 
in our perceptions and values. Hard questions, honest dialogue. 

Chapter 5, action ideas, should be "News you can use." With help from the Advisory Board, the book should describe examples of 
effective leadership and promising policies that will cOlmect people across lines of color and class, helping to achieve the vision of racial 
justice. From senators to school teachers, and from public policies to personal practices, what are concrete things that we can do in the 
months and years ahead? 

Meanwhile, over the ne,,1 year, activities of the President, the Board, the Administration and surrogates (like me) should not only help 
create the information and context for the book, but should also advance the ball. San Diego provided a down payment on several ofthe 
chapters. For the balance of the year, we should write the book on the installment plan, developing examples, facts, ideas, values and 
policies month by month. 

Getting it Done: So, the management challenge - as regards the policy objective alone - is to see that the Board and the White House 
staff follow an installment-payment plan to accumulate the infonnation and advice needed to sustain the national conversation during the 
year and to provide the foundation for writing the book. 

But that's not all. The policy development and related speeches must have several features, unusual for the territory. Each of these 
implies certain things about the week-Io-week policy and speech mechanisms. They won't happen naturally: 

2 



• a health dose of bold ideas, some framed for the longer tenn, outside the framework of particular constraints ofthis year or next 
(cf. NPR); 

• a relentless hostility to platitudes; 
• timeliness - short-circuiting the customarily intenninable policy process; and, 
• in speeches, achieve some buoyancy with respect to campaign-style rhetoric that will ring hollow in history. 

This last point is key. Imagine Abraham Lincoln interrupting the Gettysburg address with a paragraph trumpeting his awesome 
refonns of the War Department procurement process, or the investments in new outpatient clinics for veterans. Other efforts in the White 
I·Iouse and throughout the Administration can attend to the problem of today and nell.1 week. In all we do within the race initiative, we must 
keep our eyes fixed on history, on legacy. 

The attached chart is only suggestive of how the five chapters described above provide a starting point for identitying many of the 
tasks before us. The columns are my attempt to sort out relative responsibilities ofthe Board and the White House staff. TIle particular 
assigtmlents can be adjusted, but I believe each of the tasks is necessary to the project. Again, bear in mind that I am not attempting to 
describe what is needed for the rest ofthe enterprise - how, for example, to structure the town meetings or to enlist civic leaders in adopting 
best practices for leadership and policy. I'm trying to find the limits of my role, and respect them. 

3 



7//3/97 

Vision 

Report Card 

Policy Dissection 

\Vrestling Lessons
Hard Questions 

Action 
necommendations 

A FRAMEWORK FOR POLICY -RELATED TASKS 

• invite essays on the ethical and historical • 
ofthe debate 

• hearings to explore disagreements on definitions & • 
measures of discrimimition 

• trends in tolerance, interaction/segregation and 
• 

• reconmlend policy areas for priority study by staff • 
& Administration: characterize their racial justice 
impact 

• organize & assess conflicting expert views • 
• collect essays/analyses of how race affects policy 

and discourse 

• identifY two dozen hard questions that pose • 
conflicts in perceptions/values 

• essays, deliberation to identifY good and bad ways • 
of addressing such conflicts 

• 
• create nomination process for examples of effective • 

leadership on reconciliation 
• select evaluation methodology & process for • 

nominations 
• solicit & compile reactions to selected policy ideas 

from • 

unusually careful development of speech themes 
and rhetoric - for value 
Usc CEA, agency policy staff to assemble 
authoritative data on 'demographics, disparities, 
discrimination 

initiative for national card 
assemble intemal and 'extemal expert views on 
what helpslhurts to close/exacerbate the 
opportunity gap 
identify examples of policy tensions with under
explored racial dimensions - e,g., in housing, 

school refoml 

identify two dozen hard questions that pose 
conflicts in perceptions/values 
identify examples of public and private policies/
practices where the hard questions are at issue 
find contrasts 
"Bold Ideas" exercise; cf National Performance 
Review Methodology 
Long-range topic strategy for POTUS events, and 
accompanying incremental policy development 
process 
Shadow the deliberations of the Board 

, -
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To: President Clinton 

From: Henry Cisneros 

Subject: Saturday Speech in San Diego 

Thore aro huse clC.pectations for your Saturday speoch. The advance press cov~se is more extensive 
than far any other Presidential speech I can rccaU. it ranges from intense hopefulness to dismissive 
skepticism that you will go beyond 'exhortation to substantive action. Tho speeehwritcts tell me the draft is 
short on suhstanee IlOW. With the build-up as big as it has been, you must offer some steps for action or 
unfortunl1tely risk a very serious Jet-dawn. 

The following lITO Bome ideas that can be fleshed out in tho time remaining. They aro intended to rail 
within budget conslIllinlS. If these ideas cannot bo described at length in Ibe speech, they can be pan of the 
substantive actions you ask tbe advisory committee to review and recommend: 

~-~~l' 
L:, ~e 

Li~ ~7 
Vfl., ... T tAl w-tLt.- 2. 

~~ir~e~ct~d~l~at~s~p~e~cifi~'~C~P~artS~~O~f~tbe~ma~~ss~.~~~~~~~~~O~U~I~~~v~e~C~h~a;mp~io~n~e;d~b~e;:~m targete to ccnlIa City &C ools and depressed areas. BecaUSe In e s 
e ucationa u ge go 0 au e, ct other r S 

to un erserved scbools and sNdenlS, which statistically aro heavily black and minority. 

Request that General Colin PoweU's follow-up to the Philadelphia voluntecrism summit 
have as a component explicit actions to address the racial divi<le. AmericA's Promjse is 
designel! to address at-risk childro:n and youth and can bo a magnet to coordinate 
corporate funding. G0neral Powell is very articulate on the ruce dimensions oCtbe risks 
to children and youth. ' 

3. Launch a pUblic-private project to nis. scholarship money for blacks and ather 
, minorities for whom scholarship. and coUese admissions at public universities are 

being limited by reversals on affirmative action in states such as California and Texu 
A Presidential partnership with the United Negro College Fund and witl' the National 
Hispanic SCholarship Fund could create new private resOUrces for collego-bound 
minorities, 

4. Direct the 'Depanment of Housing and Urban Development to strengthen iIB efforts to 
combat discrimination in housing transactions. The evidenco is very strong that levels 
of discrimination against blacks remain very high. Patterns of segregated housing 
intcmify every other kind oC .. gregalion in scbools, at tho work place, and in 
socialsetLins·· 

5. Re-enlphasize the welfare-to-work connection, including new uaining and 
employment dfons with the states. Failure to integrate into the workforce the 
millions coming offwolfare will only deepen the isolation of the minority underclnss. 

6. Call on corporations to iDeo orate· eit trauun ros;rams for e 10 ces ex .. d 
fltIJl po Icie. concerning any kind of racial discrimination. Incidents such as tha.e at Avis, 

Wendy's and Texaco are destructive far beyond their immediate effects. Companies should 
adopt positive rationales and programs for racial faimess and nO,t merely defensive, 
legalistic self-protections. 
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7. Call on national church leadere to create a nationQI coalition of youth organizations 
to bring minority and white youth TOgether. A rew cburebe. have made offoIts at 
adult multi-lOcial dialogue, but tile reolbope for the future is in creating understanding 
among our young people. Linking tbe well-intentioned, mainstreem r.SOurces of tbe 
nQtion's white churches with the central city centers of Boys end Girl. Clubs, YMCA, 
YWCA, athletic leagues, and schools could create opportunities for one-an-one 
undcrstQnding. 

IT gderiyjnt Them@!: 

• Now thar the economy ie so strong it i. lime to ma~ it work for everyone. You have 
worked to create durable and unprecedented prosperity for a purpose: 'a that the AlTII'rican 
dream CCD be brought within reach orall OUI citiuns. ABide tram their poverty, !he coounon 
clenominator !hat most characterizes those for whom the American dreem is denied is race and 
.thoici!},. 

• This great unresolved issue of American history -. racial halTed .. is one of the very few things 
that can stop Us in the next century, lfwe fail to address it, we will b. moro divided and squander 
our energies. Ifwo mester it, the next centllty wm be an American Century of even greater 
accomplishments. 

• Though skeptics will say there arc insufficient new laws .nd new money in this initiative, the faet is 
that whal is n.eded atthi' lime is to ex.cutctbe laws we have Bnd to live OUI our cr.ed through 
the resources we have. TI,e cballenge is to make our institutions work for racial fairness and our heans 
valu. racial justice. 

P. 004 
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MEMORANDUM FROM SECRETARY GLICKMAN 

To: Thurgood Marshall, Jr., 
Deputy Counsel and Legislative Directo 

Subject: The President's Civil Rights Initiative 

$fr 
y 

({ 
As the Administration prepares to embar1<'on its Civil Rights Initiative and an ambitious 
effort to promote racial healing in America, I am increasingly concemed about a 
growing enemy from an unlikely comer that unites civil rights advocates and opponents 
alike. That enemy is cynicism. 

r .-

Given the Department of Agriculture's recent efforts to overcome a history of 
insensitivity to diverse employees and customers, I thought some practical, on-the
ground advice might be of some use to you. It's not the makings of a moving speech, 
just some practical wisdom that might actually get the job done. Here's what I've 
leamed from the trenches: 

~ 1) Talk and walk at the same time. Most leaders are quite willing to say a few uplifting 
words in favor of civil rights, but precious few have followed it up with concrete actions. 
Too -:flen, the ,-"suii k." ::''''.''In that wher. America.'s leaders talk about improving civil 

)'\V~~~ rights, few people believe them, and for good reason -- they have heard it all before. 

v'- ~ Jr In wading through USDA's problems, I quickly found that there is no substitute for 
\i--~~ .<""". action. We set clear goals. We laid out an aggressive timeline, and we're sticking to it. 

\r"1.. V ("'- 'The result is credibility. From the people who run our agencies to the people who 
, oft '1V I, answer the phones, folks clearly see that something real is happening, and they want to 

CY"" ~J:\ be a part of it. 

~~~l~{V2) Commissions need clear missions. If we swept together all the dust that's settled on 
OJ- ~fr or the countless reports of past civil rights commissions, all of Washington would sneeze. 

Cy-9Jl') 't>\ - It is useful to gather a braintrust, just make sure they have a strict deadline and clear 

~ 
~l"'cl 
'Ma. "'~.....,~ j' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. more 
Co,$. 
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direction from the top that their dialogue must be constructive. Without concrete 
recommendations for action, it's all just talk, and we fuel the very cynicism that we're 
trying to root out. 

I did establish a civil rights commission at USDA. It was headed by an esteemed career 
civil servant. They travelled the country for 3 months listening not just to the experts, but 
real people--farmers,-ruraLAmericans, anq USDA employees. Given those 
perspectives, they delivered a 121-page report which was almost entirely a series of 
bullets recommending specific actions. 

Here's a sampling of what they came up with: 

-- Eliminate the years-old backlog of civil rights complaints in 120 days. 

-- reeze all foreclosures where a civil rights complaint has been filed until 
an independent review can be erformed. 

-- Make it a condition of employment at USDA that every employee treat every 
co-worker and custo . e uitabl ,with dignity and res ect. 

-- Establish a results-oriented National Commission on the Small Farm 
together the threads of economics, cMI rights, and rural conditions and weave a 
national strategy to stem the alarming loss of America's small farms -- many of which 

minori - d. 

Taken as a whole, these recommendations form a detailed road map for how USDA 
can get out from under a history of discrimination and become a federal civil rights 
leader. 

~ Finally, when the report gets passed up to you, be ready to run. When I received my 

~
. civil rights report, there certair.ly were bureaucrats who recomme!1ded we form a 

committee to report on the committee's report and make recommendations on the 
l., recommendations. Instead, I disbanded our civil rights commission and formed an 

action team. - , 

~ The day:-~ I received the report, I went before my entire department and the media 
and announced that we would immediately get down to business. This sustained the 
momentum, and since the report contained a clear set of goals and deadlines, people 
knew that they could expect .. and hold us accountable for .. quick, concrete progress. 

"'" 3) Learn to like paper cuts. Speeches are the fun part. But it's the dogged, day-to-day 
staying on top of the specific initiatives that keeps the ball moving forward. 

................................................................. more 
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I have a meeting every week with my top civil rights advisor. e ets whatever 
esources he needs. His staff files a 20-page report every week detailing e progress 

that's een made in each agency -- on hiring, on complaints resolution, on customer 
service. The results? A strong sense of accountability throughout our ranks and crystal 
clear progress. ~ 

\ 

""~ I' 4) Report'regularly-to-the~hare~old~rs.Jf we .ask the AmericanJ~,eoRJel~~E:lt a~ideth~ir. 
~'doubts and come along with us In thiS effort, we've got to be a broken record and 

regularly ~old ourselves accountable to them for making real progress. 

Virtually every time I give a speech I talk about civil rights. Eventually, it sinks in that this 
really is a very big deal. I talk about the big picture 01 America's racial divide, but I also 
catalog what we're doing about it. People need to hear that we are making real 
progress. 

~ 5) One small step per man is one giant leap for mankind. History will judge 'our Civil 
Rights Initiative by the simple meter of how Americans treat one another and function 
as a society in the 21st century. But the Chinese have a saying, 'the joumey of a 
thousand miles begins with a single step.' As leaders in this effort, we must plot a 
methodical strategy and give people concrete ways that they can help piece our people 
back together. We change the world by each person changing their little comer of the 
world -- in their homes .. churches, schools, workplaces, and communities. 

This is how we are finding some success in changing the culture of the Department of 
Agriculture. I hope that our experiences may be of some use in healing America's old 
wounds. 

There will always be a few rotten apples in the barrel, but my belief is that the vast 
majority of Americans yeam to be called on in a meaningful way to be a part of the 
solution. Too many of us have experienced firsthand the pain of mindless divisions. But 
too many of us, too, have been given false hope by upilii:;ig words from our leaders that 
in the end tum out to be thin air. 

This President and this Administration are uniquely qualified to rise above mere talk. 
But ,if we are to give the American people hope, first and foremost we must give them 
action. 

, ................................................................. more 
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RACE INITIATIVE POLICY PROCESS 

This memorandum sets out the process we will use to develop policy announcements and 
proposals for the Race Initiative. Our goals are: (I) to help provide a status report on race 
relations and racial disparities to inform policy development; (2) to assess and communicate the 
impact of this Administration's prior initiatives "-- involving economic growth, education, crime, 
and so forth -- on race relations and the status of racial minorities; and (3) to build on this 
Administration's accomplishments and agenda with new initiatives to announce in the coming 
year and longer-term policies to incorporate in the final Presidential Report. We have a strong 
base from which to work, and we will attempt to ensure that the policy measures accompanying 
the Race Initiative will grow out of every'Jung this Administration has done already. 
Throughout, we will focus on solutions that reflect the common values of the American people 
(~, equal opportunity and shared responsibility), and respond to their common aspirations (~, 
safe streets, good schools, and affordable housing). 

Research and Investigation 

In close cooperation with the DPC, NEC; Judy Winston, and Chris Edley, CEA will 
coordinate research on the current state of race relations and the continuing disparities in critical 
measures of well-being among individuals of different races. CEA already has developed a draft 
outline for this research, based on conversations with DPC and Chris Edley. The outline, which 
is attached to this memo, suggests research on, among other things: (1) disparities in econonllc 
success, educational opportunity, health care, political participation, family organization, and 
criminal victimization; (2) racial segregation in schools, neighborhoods, and workplaces; and (3) 
the prevalence and consequences of racial discrimination. In addition, research will be done on 
the differential effects of particular kinds of public policy on racial groups. CEA will do some 
aspects of this research itself and will assign other aspects to the appropriate offices in Treasury, 
DOL, Education, HHS, and DOJ. This work will go into the final President's Report and will 
influence and inform the development of poiicy discussed below. 
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Interagency Policy Development Process 

The DPC has established four major workgroups to develop policy for the Race Initiative. 
Bruce Reed, Elena Kagan, and Jose Cerda will coordinate the efforts of these groups. We 
anticipate developing both administrative actions and legislative proposals, and combining 
incremental (but important) policy advances with a few truly bold ideas. We will advance some 
of the policy proposals during the year-long initiative, while saving others for the President's 
Report at the end. (The right timeframe for policy proposals is not only the FY 1999 budget 
cycle, but the remaining years of this century and the start of the next.) The workgroups also will 
have responsibility for assessing the impact of prior Administration initiatives in their policy 
areas, so that we can build on our own accomplishments. 

In coordinating policy development through these workgroups, we of course will work 
closely with Judy Winston and Chris Edley, and we will incorporate, as appropriate, advice 
provided to you by the Chair and Members of the Advisory Board. We also will solicit the views 
of outsiders -- such politically diverse people as William Julius Wilson, Glenn Loury, Henry 
Cisneros, Will Marshall, Doris Keams, Richard Daley, and Nathan Glazer come to mind -- to 
challenge and enhance our own thinking. 

1. Economic and Community Empowerment (co-chaired by Bruce Reed and Gene 
Sperling). This group will look at issues and policies relating to (I) job opportunities for 
unemployed and underemployed minorities, including welfare-to-work efforts and 
transportation initiatives to move inner city residents to suburban jobs; (2) housing for 
low-income residents of inner cities, including new or expanded uses of voucher plans 
and tax incentives to promote mixed-income, multi-racial communities; (3) metropolitan 
regional strategies to strengthen links between inner cities and suburbs; and (4) minority 
entrepreneurship, including credit programs building on CRA and CDFI. 

Participating White House offices are: DPC, NEC, OVP/CEB, OPL, Intergovernmental, 
Legislative, CEA, CEQ, OMB. 
Participating agencies are: Treasury, Labor, Cornmerce, Transportation, HUD, SBA, and 
Interior (for Native American population). 

2. Education (chaired by Mike Cohen). This group will look at issues and policies relating 
to (1) failing inner city and rural schools, including issues of racial segregation and 
enhanced efforts to raise standards, improve teaching, provide improved infrastructure 
and new technology, promote charter schools, and encourage school takeovers and other 
accountability mechanisms; (2) education of Hispanic students, including bilingualism; 
and (3) expanded access to higher education and skills training. (Note that responses to 
Proposition 209 and Hopwood fall within the Administration of Justice Workgroup.) 

Participating White House offices are: DPC, NEC, OVP, OPL, Intergovernmental, 
Legislative, OMB. 
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Participating agencies are: Education, Interior. 

3. Administration of Justice (chaired by El~na Kagan). This group will look at issues and 
policies relating to (I) criminal law enforcement and prevention, including the 
underprotection of minority communities (including Indian reservations), police force 
composition and practices (including diversity issues and community policing), and after
school and other youth programs; and (2) enforcement of civil rights laws, including 
responses to Proposition 209 and Hopwood, reduction of the EEOC complaint backlog 
and other EEOC reforms, enhanced efforts on housing and lending discrimination, 
affirmative action issues generally, and hate crimes initiatives (for November 
conference). 

Participating White House offices are: DPC, OVP, Counsel, OPL, Intergovernmental, 
Legislative, OMB, ONDCP. 
Participating agencies are: Justice, Treasury, Education, DOL, HHS, HUD, USDA, 
Interior, EEOC. 

4. Health and Family (chaired by Chris Jennings). This group will look at issues and 
policies relating to (I) special health care needs of minority populations, including the 
high incidence of certain health conditions and diseases and the underutilization of certain 
health care services, such as immunizations and mammograms; and (2) family 
composition, including efforts to strengthen two-parent families, ensure adoption of 
minority children, and provide supports to families led by grandparents. 

Participating White House offices are: DPC, OVP, OPL, Intergovernmental, Legislative, 
OMB. 
Participating agencies are: HHS, Interior. 

This Week's Policy Announcement 

As you know, you will be attending the NAACP convention in Chicago on Thursday. 
We believe this speech offers an excellent opportunity to discuss the intersection of race and 
education issues. First, your speech can address the value of integration in educational settings. 
Thurgood Marshall once wrote that "unless our children begin to leam together, there is little 
hope that our people will ever leam to live together"; your speech can make exactly this link 
between educational integration and race relations generally to members of the organization most 
closely identified with progress in this area. This message would echo the strong argument you 
made for diversity in education in your San Diego speech; it also would lead naturally into your 
commemoration of the integration of Little Rock Central High School in September. Minyon 
Moore and others are reaching out to K weisi Mfume and others to ensure that we address this 
issue in a way that avoids exacerbating internal NAACP divisions on the subject. 

Second and no less important, you can stress the need to improve right now 
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predominantly poor and minority schools in inner city and rural areas. This part of your speech 
can protest the neglect (frnancial and otherwise) of predominantly minority schools and the 
consignment of their students to a second-class education. Here, you should make a strong 
statement about the importance of national standards and tests to boost expectations and improve 
the quality of education. But you should make an equally strong statement about providing 
students with the tools and opportunities to help them meet those standards -- better teaching, 
improved infrastructure and new technologies, and mechanisms to take over failing schools, 
including by turning them into charters (Rosa Parks is now trying to establish a charter school in 
Detroit). 

As a down payment on a broader effort to improve inner city and rural schools, you can 
announce a new proposal to improve teaching in these institutions. The quality of teaching in 
inner city and rural schools is much lower than in the rest of the nation; in particular, the teachers 
in these schools are far less well trained than in others. To address this situation, Title V of the 
Department of Education's proposed reauthorization of the Higher Education Act, which will be 
submitted to Congress later this summer, proposes a new initiative to recruit, prepare, and retain 
teachers in urban and poor rural communities. This program would provide at least $325 million 
over five years (we are still working out the exact funding with OMB) for two purposes: (1) to 
strengthen teacher training programs that operate in partnership with -- and place large numbers 
of graduates in -- urban or poor rural schools; and (2) to provide scholarships to talented and 
diverse individuals, chosen jointly by institutions of higher education and eligible school 
districts, who will commit to teach in urban and poor rural areas for at least three years after 
graduation. 



Draft CEA Research Agenda 

Part I: Demography 
I. Racial composition of the US population: 1990s and historical trends 

. 2. Geographic distribution 
3. Components of change: birth, death and immigration 
4. Projections 

Part II: Disparities in the 1990s and trends in disparities 
1. Economic status 

a. Income and Poverty 
b. Labor markets 

employment, unemployment, non-employment 
hours 
wages arid non-wage compensation 
occupation/industry 
non-wage characteristics of jobs (e.g., working conditions, healths risks) 
disability 

c. Wealth/credit 
financial 
business ownership 
home ownership 
retirement wealth 
credit and credit institutions 

2. Educational status 
a. Enrollment 

Drop out rates; college enrollment and completion rates 
b. Quality of schooling 
c. Achievement 
d. Training 

3. Health status and health care 
a. Health status 

Pregnancy and infancy 
Child hood and young adulthood 
Adulthood 
Older ages 
{Specific diseases or conditions} 

b. Health care 
Insurance 
Availability of health services 
Health behaviors 
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4. Political status 
a. Voting 
b. Holding public office 
c. Other political participation 

5. Criminal justice 
a. Offenders and victims 
b. Criminal justice process (sentencing etc.) 

6. Family organization 
a. F amil y structure 
b. Other family patterns (fostering, adoption, extension etc.) 
c. Living arrangements and family support of the older population 

7. Impact of immigration 
a. Labor markets 
b. Education 
c. Other 

. Part III: Race relations 
I. Racial attitudes and behaviors 

(ACD is very good on history of black white attitudes/opinio!ls. Needs to be 
expanded to other groups and updated.) 

2. Racial segregation 
Residences 
Schools 
Workplaces 
Other 

3. Bias crimes, etc. 
4. Developments in the 1990s 

Rodney King beating trials and riots 
OJ Simpson trials 
The Bell Curve controversy 
Challenge to Affirmative Action in California 

Part IV: Discrimination 
I. Measurement/methods: econometric vs. audit studies 
2. Links between discrimination and outcomes. 
(Issue: Audit studies prove discrimination exists, but how much of the disparities 
documented in Part II can be attributed, directly or indirectly, to discrimination?) 
3. Causes of discriminatory behavior 
4. Consequences of discrimination for society 
Has the nature of discrimination changed? 
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THE WHITE HOUSE 

WASHINGTON 

July 15, 1997 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

ERSKINE BOWLES 
SYLVIA MATHEWS 
JUDITH WINSTON 

BRUCE REED 
ELENA KAGAN 

RACE INITIATIVE POLICY PROCESS 

This memorandum sets out the process we will use to develop policy announcements and 
proposals for the Race Initiative. Our goals are: (I) to help provide a status report on race 
relations and racial disparities to inform policy development; (2) to assess and communicate the 
impact of this Administration's prior initiatives -- involving economic growth, education, crime, 
and so forth -- on race relations and the status of racial minorities; and (3) to build on this 
Administration's accomplishments and agenda with new initiatives to announce in the coming 
year and longer-term policies to incorporate in the final Presidential Report. We have a strong 
base from which to work, and we will attempt to ensure that the policy measures accompanying 
the Race Initiative will grow out of everything this Administration has done already. 
Throughout, we will focus on solutions that reflect the common values of the American people 
(~, equal opportunity and shared responsibility), and respond to their common aspirations (~, 
safe streets, good schools, and affordable housing). 

Research and Investigation 

In close cooperation with the DPC, NEe, Judy Winston, and Chris Edley, CEA will 
coordinate research on the current state of race relations and the continuing disparities in critical 
measures of well-being among individuals of difTerent races. CEA already has developed a draft 
outline for this research, based on conversations with DPC and Chris Edley. The outline, which 
is attached to this memo, suggests research on, among other things: (I) disparities in economic 
success, educational opportunity, health care, political participation, family organization, and 
criminal victimization; (2) racial segregation in schools, neighborhoods, and workplaces; and (3) 
the prevalence and consequences of racial discrimination. In addition, research will be done on 
the differential effects of particular kinds of public policy on racial groups. CEA will do some 
aspects of this research itself and will assign other aspects to the appropriate offices in Treasury, 
DOL, Education, HHS, and DOJ. This work will go into the final President's Report and will 
influence and inform the development of policy discussed below. 
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Interagency Policy Development Process 

The DPC has established four major workgroups to develop policy for the Race Initiative. 
Bruce Reed, Elena Kagan, and Jose Cerda will coordinate the efforts of these groups. We 
anticipate developing both administrative actions and legislative proposals, and combining 
incremental (but important) policy advances with a few truly bold ideas. We will advance some 
of the policy proposals during the year-long initiative, while saving others for the President's 
Report at the end. (The right timeframe for policy proposals is not only the FY 1999 budget 
cycle, but the remaining years of this century and the start of the next.) The workgroups also will 
have responsibility for assessing the impact of prior Administration initiatives in their policy 
areas, so that we can build on our own accomplishments. 

In coordinating policy development through these workgroups, we of course will work 
closely with Judy Winston and Chris Edley, and we will incorporate, as appropriate, advice 
provided to you by the Chair and Members of the Advisory Board. We also will solicit the views 
of outsiders -- such people as William J!llius Wilson, Randall Kennedy, Henry Cisneros, and 
Doris Keams come to mind -- to challenge and enhance our own thinking. 

1. Economic and Community Empowerment (co-chaired by Bruce Reed and Gene 
Sperling). This group will look at issues and policies relating to (I) job opportunities for 
unemployed and underemployed minorities, including welfare-to-work efforts and 
transportation initiatives to move inner city residents to suburban jobs; (2) housing for 
low-income residents of inner cities, including new or expanded uses of voucher plans 
and tax incentives to promote mixed-income, multi-racial communities; (3) metropolitan 
regional strategies to strengthen links between inner cities and suburbs; and (4) minority 
entrepreneurship, including credit programs building on CRA and CDFI. 

Participating White House offices are: DPC, NEC, OVP/CEB, OPL, Intergovernmental, 
Legislative, CEA, CEQ, OMB. 
Participating agencies are: Treasury, Labor, Commerce, Transportation, HUD, SBA, and 
Interior (for Native American population). 

2. Education (chaired by Mike Cohen). This group will look at issues and policies relating 
to (I) failing inner city and rural schools, including issues of racial segregation and 
enhanced efforts to raise standards, improve teaching, provide improved infrastructure 
and new technology, promote charter schools, and encourage school takeovers and other 
accountability mechanisms; (2) education of Hispanic students, including bilingualism; 
and (3) expanded access to higher education and skills training. (Note that responses to 
Proposition 209 and Hopwood fall within the Administration of Justice Workgroup.) 

Participating White House offices are: DPC, NEC, OVP, OPL, Intergovernmental, 
Legislative, OMB. 
Participating agencies are: Education, Interior. 
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3. Administration of Justice (chaired by Elena Kagan), This group will look at issues and 
policies relating to (1) criminal law enforcement and prevention, including the 
underprotection of minority communities (including Indian reservations), police force 
composition and practices (including diversity issues and community policing), and after
school and other youth programs; and (2) enforcement of civil rights laws, including 
responses to Proposition 209 and Hopwood, reduction of the EEOC complaint backlog 
and other EEOC reforms, enhanced efforts on housing and lending discrimination, 
affirmative action issues generally, and hate crimes initiatives (for November 
conference). 

Participating White House offices are: DPC, OVP, Counsel, OPL, Intergovernmental, 
Legislative, OMB, ONDCP, 
Participating agencies are: Justice, Treasury, Education, DOL, HHS, HUD, USDA, 
Interior, EEOC, 

4. Health and Family (chaired by Chris Jennings). This group will look at issues and 
policies relating to (I) special health care needs of minority populations, including the 
high incidence of certain health conditions and diseases and the underutilization of certain 
health care services, such as immunizations and mammograms; and (2) family 
composition, including efforts to strengthen two-parent families, ensure adoption of 
minority children, and provide supports to families led by grandparents. 

Participating White House offices are: DPC, OVP, OPL, Intergovernmental, Legislative, 
OMB. 
Participating agencies are: HHS, Interior. 

This Week's Policy Announcement 

As you know, you will be attending the NAACP convention in Chicago on Thursday. 
We believe this speech offers an excellent opportunity to discuss the intersection of race and 
education issues. First, your speech can address the value of integration in educational settings. 
Thurgood Marshall once wrote that "unless our children begin to learn together, there is little 
hope that our people will ever learn to live together"; your speech can make exactly this link 
between educational integration and race relations generally to members of the organization most 
closely identified with progress in this area. This message would echo the strong argument you 
made for diversity in education in your San Diego speech; it also would lead naturally into your 
commemoration of the integration of Little Rock Central High School in September. Minyon 
Moore and others are reaching out to K weisi Mfume and others to ensure that we address this 
issue in a way that avoids exacerbating internal NAACP divisions on the subject, 

Second and no less important, you can stress the need to improve right now 
predominantly poor and minority schools in inner city and rural areas. This part of your speech 
can protest the neglect (financial and otherwise) of predominantly minority schools and the 
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consignment of their students to a second-class education. Here, you should make a strong 
statement about the importance of national standards and tests to boost expectations and improve 
the quality of education. But you should make an equally strong statement about providing 
students with the tools and opportunities to help them meet those standards -- better teaching, 
improved infrastructure and new technologies, and mechanisms to take over failing schools, 
including by turning them into charters (Rosa Parks is now trying to establish a charter school in 
Detroit). 

As a down payment on a broader effort to improve inner city and rural schools, you can 
announce a new proposal to improve teaching in these institutions. The quality of teaching in 
inner city and rural schools is much lower than in the rest of the nation; in particular, the teachers 
in these schools are far less well trained than in others. To address this situation, Title V of the 
Department of Education's proposed reauthorization of the Higher Education Act, which will be 
submitted to Congress later this summer, proposes a new initiative to recruit, prepare, and retain 
teachers in urban and poor rural communities. This program would provide at least $325 million 
over five years (we are still working out the exact funding with OMB) for two purposes: (1) to 
strengthen teacher training programs that operate in partnership with -- and place large numbers 
of graduates in -- urban or poor rural schools; and (2) to provide scholarships to talented and 
diverse individuals, chosen jointly by institutions of higher education and eligible school 
districts, who will commit to teach in urban and poor rural areas for at least three years after 
graduation. 
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Record Type: Record 

To: Michael WaldmanIWHO/EOP, James T. EdmondsIWHO/EOP, Carolyn CuriellWHO/EOP 

cc: 
Subject: Race Speech 

I.>tw=~"e asked the DPC staff to generate a quick summary of policy accomplishments and 
l\il\!\I~ft1:t<1tt can be incorporated into the race speech. Much of what we've already done, and 

ers to common problems in wa s that will hel 

I haven't seen a draft, and don't want to give you more advice than you need. My foremost 
concern is that this speech be consistent with what the President asked for in last week's meeting. 
As he said, we should make clear that this race initiative is a logical extension of everything he has 
done over the last four years. It should not come across as a new departure (since he has been 
talking and doing a great deaT on this all along) or worse, an apology (for crime, welfare, balancing 
the budget, etc.). The press is already playing this in part as an effort to make up for those sins 
and make amends with the civil rights community. We should go out of our way to show them 
that ever thin we have done has been to expand opportunit (and es, res onsibilit and 
c mmunity) to all Americans. , 

The President should say again, as he said so often in 1992, that the only way for us to come 
together as one America is to recognize our common obligations to ourselves and one another, to 
stop blaming our problems on someone else and start taking responsibility for our own actions and 
each other. The progress we have made, we have made together: 

We recognized that crime was our common enemy, and should unite, not divide us. We put 
more police in neighborhoods that had been deprived of protection, and used community policing so 
we could attack this scourge together. Poor and minorities plagued by crime have benefited most 
from 5 straight years of decline. 

We recognized that the failed welfare system was trapping millions in dependency, and that 
letting fathers get away without paying child support was tearing families apart. So we're making 
child support and responsibility a way of life, not an option, and we've moved 3 million people off 
welfare, and are giving everyone child care and health care and the chance to work. (We still have 
more to do etc. -- welfare-to-work and immigrant changes in budget bill) 

We recognized that working people weren't in competition with each other, they were in 
competition with the rest of the world. So we expanded trade, cut the deficit, and created more 
jobs, cut taxes for working families with EITC, and we're about to give everybody the chance to 90 
to college (HOPE) -- and we've seen the greatest drop in income inequality in 20 + years. 

We have more to do, and we will do it. Expand education opportunity. Reduce crime. 
Mend not end affirmative action. Steer more jobs and capital to the inner city. We cannot rest 
until every child has the chance to rise as high as her God-given talents can take her. 

But as we make all these changes from the outside in, each of us must work in our own 
lives to make changes from the inside out. The greatest progress we have made, and have yet to 
make, is in the human spirit. Taking responsibility for our own actions and for one another. This 
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nation can't come together with families that are coming apart. When 8-year-olds sell drugs and 
12-year-olds plan funerals, we're not free. If we want a world where no child sees a difference 
between black, white, and brown, every parent needs to teach their child the difference between 
right and wrong. 

Sorry to go on so long -- you've heard it all before, and you can write it better. But I worry 
that without some of this, we will undermine some of the real progress we have made on this 
issue. Let me know if I can do anything to help. 



Edley 
7/11/97 
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1. 

2. 

OUTLINE THOUGHTS ON POLICY REALM 

Book .... , ...,. - - ~ ""-'"L ......... \"" h- L 
Board 

~- ... -...Jl..-..- '-""- a 
DPCINEC -
POTUS Speeches ~? 

~......n.. -Q-- '--- ? Town Hall Meetings Y" 
Other White House Staff Roles 

t.. .... ?Slc 01-'> ' I. r 
Book- / 

"'"1 (-.eA' lo ...... L.£of. ~ ..... 

a) Report card: demographics, disparities, ra~ relations, discrimination J.... ...... 
b) Policy dissection: policy implications for race; race subtext of policy- t.-.... <~.·r'!" 

~~ . 
c) Wrestling lessons: some ofthe hardest questions, and how to think .,..._ 't.rv<.~ 

about them - "". k\ Q.....- L.._ ~ L C\..:., ~ .... ",-v 

d) 
e) 

Board 
a) 

b) 
c) 

Vision: defining racial and ethnic justice in the 21" cent~u 
News You Can Use - promising leadership strate,gies and licy ideas 
from and for communities and organizations across the tion ~~....:. .1 L, ... L I ( 

<- ~ • cJ1"" -lL .... L....J 
, . . .1, ~ '---- <-"> ,,~ 

The board s own study, dialogue and advice ~ ...... {. ( •. ....,L. 
i) Outreach - touching all the bases; engaging sectors of the nation ,'<~ -

ii) Wrestling lessons ~<... 
iii) NYCU 
iv) Hearings 
v) Investigative site visits 
vi) Commissioned papers and essays 
The board's work to stimulate national conversation by others 
Quarterly meetings with POTUS 
i) First meeting 

a) should provide advice to POTUS on areas his book should 
cover, and what the Advisory Board is doing to help 

b) should include report on rollback in California and Texas, 
and consideration of higher education specifically 

c) should include description of some Hard Questions worth 
POTUS deliberation 

d) should include discussion of the vision question 
ii) Second meeting should include preliminary report card on race in 

America 
iii) Third meeting should review some interesting examples from 

around the country of effective leadership and promising policies 

1 



iv) Fourth meeting should provide advice on: 
a) action measures 
b) dissemination 
c) building a new generation of leadership on racial justice 
d) next steps for the President, the Administration, the nation 

3. DPCINEC 
a) Periodic bold idea exercises are a must 
b) multiple tracks: 

i) interstitial policy improvement 
ii) incremental policy 
iii) bold ideas 
iv) research/investigation/consultation to support all of the above 

c) current events: is there a well-defined mechanism for handling problems 
as they arise - Piscataway brief; SDB legislative battle; California/Texas 
rollback 

4. POTUS Speeches 
a) Must steadily advance the ball 
b) Avoid campaign style rhetoric in order to stay above politics, for history 
c) Avoid platitudes, in order to model honest dialogue 
d) Provide policy nuggets - the installment plan 
e) Speeches by Cabinet and other surrogates? Consistency issues 
f) Hypothesis: preparing this series of speeches requires a different process 

from the custom 

5. Town Hall Meetings 
a) Thematic, to help get the book written 
b) . Other goals too, of course 

6. Other White House staff activities 
a) Public Liaison 
b) Press/Communications 
c) Legislative Affairs 
d) Intergovernmental 
e) OMB 

2 
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The President's Initiative on Race 

Tasks to Support the Initiative 
and the Advisory Board on the President's Initiative on Race[ABPIR] 

I. Research Issues 
a) Status report on race relations 

i) How much discrimination is there? 
ii) Tolerance and other attitudinal issues 
iii) Integration, racial isolation and social contact 

b) Status report on the opportunity gap: trends and projections 
i) Economic disparities 
ii) Social disparities 
iii) Review of the literature on causes of disparity 
iv) Special analysis: compare and contrast the socioeconomic 

condition of poor whites and poor minorities 
c) Color-tainted dimensions of selected policy controversies 

i) Education policy review (e.g., the implications for the color gap of 
standards-based school reform, testing, affirmative action in higher 
education) 

ii) Criminal justice and drug policy review 
iii) Housing and urban development policy review 
iv) Economic development policy review 

d) Finding examples of effective leadership and dialogue connecting 
communities across lines of color and class 
i) Assembling panel of advisors on this specific question. 
ii) Soliciting nominations of examples from governors, civil leaders, 

journalists 
iii) Methodological issues: how do you tell if something is a success? 
iv) Develop a plan for showcasing success stories and identifYing a 

leadership cadre around the nation 
e) Briefing memoranda on special topics: 

i) Impact of rollbacks in California and Texas • 
ii) Census racial classification controversy 
iii) Effect of immigration on native minority and poor populations. 
iv) Legal (court) developments regarding race and ethnicity 
v) Near-term legislative controversies, federal and state 
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2. Communications/Outreach Issues 
a) Generally: WH staff recommendations for ABPIR outreach and 

consultation plan. (One idea: letters posing specific questions on which we 
want help/advice) 
i) elected officials 
ii) religious and civic leaders, national and grass roots 
iii) private sector executives 
iv) leaders in target sectors: media, criminal justice, education, higher 

education, military 
v) ABPIR and WH role in summer conventions and other meetings. 

E.g., NGA; civil rights groups; church groups 
b) Letter to Congressional leadership ASAP 
c) ABPIR Subcommittee meetings/hearings on targeted issues, e.g.: 

i) lessons from the military 
ii) minority business 
iii) Impact of rollback in California and Texas 

d) Soliciting thoughtful essays from leading thinkers - who? 
3. Organizational Issues 

a) acting executive director ASAP?? 
b) schedule ABPIR meeting in mid-July 
c) schedule ABPIR conference call ASAP 
d) press relations - coordinator and strategy (foreign press?) 
e) take advantage of Nissan USA expertise 

4. Miscellany 
a) communications stuff 

i) ABC Nightline; Charlie Rose; and other broadcast outlets 
ii) Syndicated column on race talk, with special board of editors? 
iii) Magazine articles 

b) Finding thoughtful conservative voices 
5. Near-term policy initiatives by the Administration - "Down payment" 

a) Enforcement budget to tame the backlogs 
b) support President's Budget initiative on measuring discrimination 
c) Title VI investigations in California and Texas 
d) Proactive strategy on Bill Lee 
e) Other? Congressional activity? 
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To: Elena Ka "an ., 
Deputy Assistant to the President 

From: Christopher Edlcy. Jr. 
Pr~lfesstlr or La", 

Re: Comments OIl Draft POTUS Memo 

Great memo. Small points: 

• Seems strange to make the memo "through" Judy Winston, but maybe that's the deal. 
Also. it is false labeling in the sense that she presumably hasn't guided ynur 
construction of this. 

• 1 would eount his Sall Diego statemcnll)n the EEOC enforcement budget as the -'first"' 
policy initiative, and call the teachers the second. When The President decided to make 
the statement about the budget. I know for a ract he did it in order to make a poliCy 
down payment. Would seem strange to him for his statTto ignore it. 

I suppose part of my rolc is to try to pull and push in unaccustomed directions, so .... I 
have twO major substantive points. 

First, I nelieve it is impot1anT. W lake the long view in this initiative, and we would do well 
to keep reminding ourselves of that. I'm concerned that there is so much emphasis on the 
Clinton record, past Clinton initiatives, Clinllln themes, etc., that you arc signaling a lack 
of interest in thinking outside the box - or indeed, the need to do so. I don't think the 
correct policy baseline is the past four years. but rather the past. 35 years. And, similarly, 
the right time frame for policy proposal's is not the FY 1999 budget, hut the closing years 
of this century and the start of the next. 

Frankly, I despair of geuing a DPC/i'<"EC proces,; thaI would make a r.:andid appraisal of 
Clinton Admini:malion policies from a race perspective. There will be inevitable, 
understandable defensiveness. (You heard the discussion yesterday of testing; much less 
forthcoming than the reaction I gOt from Secretary Riley to the same p~lints.) There arc 
two ways to help with this problem: change the time franle so that you are assessing the 
broader range of 35 years of policy, not just Clinton's initiatives; and make sure that 
dissonant hut "mstructiv~. voices are part (If the process. (That's me, I guess.) So a 
mention of the need to solicit. outside voicc.s might make sense. The Advisory Board can 
help, but can't do all of that work because their role is brnader than policy, and because of 
Fi\.CA. 

I 
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Your r<!ferenec to "bold" is much appreciated. r think we need some frame-breaking. Not 
everywhere, but at least in a few placc~. 

Second, I wonder whether it might Jl()t be useful to put in front of the Pr~~ident the 
approach the:]oard~ll take, at my urging, of asking in each or ~everal substamivt;: areas, 
such ~ education: 

• How does policy in this area hear on racial and ethnic justice? 
• Conversely, how docs race affectth" political and policy discourse in the field'i 
• How can we wrestle in an honest, constructive way with a few of thc mo~t vexing and 

racially conTentious issues in Ihis field? (E.g" imegralion, bilingual education, race
conscious admissions) 

In my mind, the policy councils can play animpllllant role in the Advisory Committee's 
work along the above line~, and vice versa. 

I have a string of meetings and plwnt' calls this "flemoon, but Laura C<1ll page me anytime, 

2 
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Edley sketch 
07/08/975:25 PM 

RECOMMENDED ADVISORY BOARD AGENDA 

I. Call to Order and Overview of the Day 

II. Administrative Details 

III. Opening Statements 

IV. Agenda-Setting Discussion: Principal Areas Proposed by Staff for Investigation and 
Deliberation Over the Course of the Year 

A. Report Card: what we do and don't know about demographics, disparities, 
race relations and discrimination 

B. Education 
1. Bilingualism 
2. Minority stakes in K-12 school refonn debates 
3. Challenges of racial and economic concentration 
4. "Merit" and "Diversity" in Higher Education 

C. Administration of Justice 
I. Crime and Criminal Justice 
2. Civil Rights 

D. Corrununity Empowennent 
1. Housing and cOlrullunity economic development 
2. Jobs and wages (including affinnative action in employment) 
3. Entrepreneurship (including affinnative action for businesses) 

E. Other Social Policy Issues 
I. Health Care 
2. Immigration and attitudes on irrulligration 

F. Models of Effective Leadership and Constructive Dialogue 
I. How to define and assess effectiveness 
2. How to gather and disseminate examples from around the nation 
3. How to train effective leaders 

G. Overarching Issues/Questions 
I. Integration 



• .. 

2. Diversity 
3. Vision: Defining "racial and ethnic justice" 
4. Discrimination: defining it, measuring it, and assessing its 

importance to opportunity today 

V. Agenda-Setting Discussion, cont'd: Developing a Workplan 

A Outreach Strategy (staff paper provided) 

B. Subcommittee meetings and "hearings" 

C. Specially invited submissions from experts and civic leaders 

VI. Adjoum 

2 



POLICY DIRECTION: PROBLEM / SOLUTION 

1. Education 
-- Inner city schools 

-- Stds, reading, teachers and technology, acctability 
-- Real problem -- back end/front end; every child can learn 

-- Access to college 
-- Pell grant, HOPE 
-- Mend it don't end it 

2. Economic opportunity 
-- Outside the economic mainstream 

-- CD banks, E-zones, capital, brownfields, CRA 

3. Housing 
-- Public housing is a travesty 

-- Safety (cops/gangs). EmpowermentNouchers. 
-- Discrimination in housing -- segregrated neighborhoods lead to segregated educ etc. 

-- Part govt (HUD doing its utmost); but lots In our hearts (brother neighbor) 

4. Welfare/jobs 
-- Ending the underclass, bring into the economic mainstream 

-- Work/child care/more jobs/transportation/min wage/challenge to business 
-- Immigrant benefits 

5. Crime 
-- Ravages of crime/Systematic underprotection of minorities (no segregation of safety) 

-- More cops, less guns, after-school programs, gangs, drugs 
-- Powell/Cisneros/at-risk kids/Summit 

6. Racism 
-- There are places in society where this works, models of respect and progressive race 

relations. Military -- opportunities, policies, enormous contribution minorities make b/c of it. 
Every part of America should be like that -- every employer should follow it (Texaco, Dennys). 
Every citizen should learn from it -- duty we all owe one another. LAPD example. 
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MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 
ELENA KAGAN 
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SUBJECT: POLICY DEVELOPMENT FOR THE RACE INITIATIVE 

This memorandum proposes a policy development process for the Race Initiative -- and 
recommends an initial policy announcement to be unveiled at the NAACP's annual meeting on 
July 17th. Although we would have preferred to develop this process with the assistance of the 
Race Commission's staff director, we believe that it is of critical importance to get started right 
away. Thus, we recommend that DPC immediately convene three workgroups in the key areas 
of economic empowerment, education and administration of justice, and that a fourth issue -
health -- be addressed through DPC's ongoing relationship with HHS. 

Our goal for these workgroups is three-fold: (I) to provide a statistical "snapshot" of 
racial and ethnic minorities and, thus, an informed starting point for policy development; (2) to 
assess the impact of Administration initiatives on racial and ethnic minorities; and (3) based on 
our analysis, to recommend policy initiatives to announce throughout the upcoming year -- as 
well as longer-term policies to incorporate into the Race Commission's final report. 

I. WORKGROUPS 

A. Economic Empowerment 

Managed jointly by DPC and NEC, this group's mission will be to look for ways to 
promote job growth and the culture of work among disadvantaged minorities. Increasing job 
opportunities for unemployed and underemployed blacks and Latinos, and assimilating them into 
the workplace, is the way to strike right at the economic root of racism in our society. Jobs give 
minorities what they want most -- a chance to participate in the mainstream economy -- and help 
dispel majority fears about racial and ethnic minorities who are at the margins of society. Other 
participants in the Economic Empowerment group will include: CEA, OVP, OMB, Treasury, 
Labor, I'IUD, HHS, Agriculture, Commerce, Interior, SBA and Transportation. 

-
We have already met with the CEA to begin compiling the economic data for this task. 

Some analysis was conducted during the Administration's affirmative action review, but more 
needs to be done. We will also specifically examine a host of Administration initiatives -
including the Welfare jobs initiative, EITC, EZs, CDFls, changes to CRA, the minimum wage 
increase, One Stop Career Centers and Capital Shops, HUD' s Bridges-to-Work, Home 
Ownership Zones, etc. -- and look at their impact on racial and ethnic minorities. We will try 
and build on existing economic efforts wherever possible. 



With respect to longer-tenn policy development, the Economic Empowennent group will 
also look at other topics, such as: (I) strengthening job recruitment networks; (2) matching and 
transporting workers to where there us worker demand; (3) promoting mixed-income, multi
racial communities; (4) affordable housing strategies; (5) housing mobility; and (5) rural 
economic development. 

B. Education 

This group, which will be managed jointly by DPC and the Department of Education, 
will consist of two subgroups: one specifically to look into the dramatic drop in minority 
enrollment at the Universities of California and Texas; and one to promote improvements in 
elementary and secondary education. l\,addressing the ')obs gap" is the most visible and 
immediate way to begin addressing economic disparities and racial stereotypes, than increasing 
levels of education among disadvantaged minorities must be our primary long-tenn challenge. 

'(he experience of Latinos in many parts of our country makes clear the importance of 
educatiort-to climbing the economic ladder. While Latinos in some cities have been able to 
overcome discrimination in hiring and develop successful job recruitment networks -- often 
leading to coveted industrial jobs -- their average income is either stagnant or declining. A 
recent study by the Woodstock Institute in Chicago found that while unemployment rates for 
Hispanic Empowennent Zone (EZ) residents were half that of their African American 
counterparts, their average income was considerably lower than that of employed African 
Americans. 

The Minority Enrollment subgroup will consists ofDPC, White House Counsel, 
Education and Justice, and has already started to meet and collect data. In addition to DPC and 
Education, the broader subgroup on elementary and secondary education will include NEC, 
CEA, OVP, OMB and HHS. tills group will look at how perfonnance standards, teacher 
training, technology and infrastrlJcture improvements can help our poorer schools. Also, we are 
particularly interested in reviewing what Mayor Daley of Chicago and other mayors are doing to 
turn their school systems around, and how such comprehensive -- and race neutral -- changes can 
benefit ail Americans. 

C. Administration of Justice 

This group will also be split into two subgroups, both led by DPC: the first will focus on 
crime control and prevention; and the second will target government-wide enforcement of our 
civil rights laws. Other members of these groups will include: OVP, OMB, Treasury, DOJ, 
Education, Labor, HUD, HHS, Agriculture, Interior and EOC. 

The primary focus of the Crime group will be to examine the under protection ofracial 
and ethnic minorities. Although minorities, particularly in our inner cities, are the most likely 
victims of crime, they have been historically under protected by local law enforcement. Even 
now, as crime has dipped to its lowest level in 35 years, initial data indicate that minority 
communities have not benefitted as much from this decline as other communities. This is 



especially true for Indian Country, where the homicide rate has jumped more than 80 percent 
since 1992. 

We strongly believe that the Administration's community policing initiative is on the 
right track and helping to reverse the trend of under protection. ~t is helping thousands of 
communities put more police in neglected, high-crime areas -- as well as allowing police officers 
to work collaboratively with community residents to solve a broad spectrum of crime problems 
(youth violence, domestic abuse, hate crimes, etc.) With more than 40,000 new police officers to 
be hired, there is still much the Administration's community policing -- and other crime 
initiatives -- can do to address the considerable public safety needs of minority communities. 

The Civil Rights Enforcement group will seek to develop a coordinated strategy and 
common mission for the many federal agencies involved in civil rights enforcement. In addition 
to reviewing how to reduce the considerable backlog of cases in some of these agencies, the Civil 
Rights group will tackle and troubleshoot some of the policy quandaries that arise when 
communities try to be innovative. For instance, the Fair Housing Act has prevented some EZs 
from targeting their housing monies to EZ. residents. Similarly, school districts that have tried to 
improve by implementing initiatives such as teacher testing have come into conflict with Title 
VII of the Civil Rights Act. 

Inste d of establishing a new work group to review health issues, we intend to build on 
OPC's close rking relationship with HHS and existing health initiatives .. HHS has already 
commenced an 1 ternal review to identify disparities in health needs and the provision of 
services. Also, we e reviewing the Administration's immunization initiative to see how it has 
impacted racial and ic minorities, and considering how we can ensure that the low-income 
children's health initiative meets the significant needs of certain minorities. 

II. INITIAL EDUCATION ANNOUNCEMENT 

We are recommending that you announce a two-part education initiative when you speak 
to the NAACP on July 17th. This initiative, which will be included as part of the reauthorization 
of the Higher Education Act, focuses on improving teacher recruitment and preparation .. with a 
particular focus on preparing teachers to teach in urban and poor rural school systems. I The 
teacher preparation component of the program will provide funds to partnerships inv6l'ving 
institutions of higher education with exemplary teacher preparation programs, other institutions 
of higher education seeking to strengthen their teacher preparation programs, and local school 
systems that will employ new teachers. These partnerships will work together to implement 
teacher preparation programs that effectively equip new teachers to teach in urban and rural 
environments. 

The second component funds scholarships for individuals preparing to teach; scholarship 
recipients will be required to teach for at least three years in an under served community. Funds 
will be distributed on a competitive basis to partnerships of eligible local school systems and 
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institutions of higher education. The partners together will define the priority local needs (e.g., 
teachers in particular disciplines, specialties or grade levels) and target populations (e.g., mid
career adults, paraprofessionals already in the classrooms, or more traditional teacher 
candidates), and will provide scholarships to individuals meeting these criteria. 

By focusing on better training for teachers and improving our neglected schools, we 
believe that you will be in a strong position to urge the NAACP not to abandon it long history in 
support of integration -- and to support the Administration's education initiatives. 
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MEMQBANPIIM 

To: President Clinton 

From: Henry Cisneros 

Subject: Saturday Spoech in San Diego 

There aro huse expectations for ynur Saturday speoch. The advance pres. cov~aso is more extensive 
than far any other Presidential speech I can recall. It ranS's from intense hopotillnes. to dismissive 
skeptici.m that you will go heyond 'exhortation to substantive action. Th. speechwritcrs tell me the draft is 
short on substance now. With the build-up as big as itlw been, you must offer same steps far action or 
unfortunately risk a very serious lei-down. 

The following are some ideas tbat can he fleshed out io the time remaioiog. They arc intended to fall 
within budget conslIllinlS. If these ideas cannot be described at length io the speech, they can be pan of the 
substantive actions you ask the advisory conunittee 10 review and recommend: . 

~-~~I' 
~~e 

Li~ ~7 
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ou have championed be 
Because In e s 

Requesl that General Colin Powell's follOW-Up to the Philadelpbia voluntecrism 51Il1UIlit 
have as a component explicit actiom to IIddress the racial divi4e. AmencD'. Promjse is 
designel! to address at-risk chlldrm and youth and can be Q magnet to COOt<linate 
corporate funding. Genetlll Powell is very articulate on the raco dimensions of the risks 
to children .nd youtb. ' 

3. Launch a public-private project to roise schoiaiship money for blacks and other 
. minorilios for whom scholarships and coUege admissions .t publiC universities are 

being limited by reversals on affinnative action in states such as California and Texas. 
A Presidential paItl1ership with the United Negro Colloge Fund and with the National 
Hispanic Scholarship Fund could create new private resources Cor collego-bound 
minorities, 

4. Direct the Depanment of Housing nnd UmBn Development to strengthen its efforts to 
combat discriminatioll in housiog transactions. The evidence is very stronS that levels 
of discrimination against blacks relm,in very high. Patterns of segregated housiog 
intensify every other )..;nd DC .egregation io schools, at tho work pia .. , alld in 
social S.llinss. 

5. ltc-emphasize the welfare-to-work connection, iocluding new training and 
employment efforts with the .tales. Failu," to integrale into tho workforce the 
millions coming offw.lfare will only deepen the isolation of the minority underelass. 

( 

/ 
I 

I 
6. Call 011 corporatioQ9 10 inco orate· it trauun rosmma for e 10 ees ex .. d I 

firm po icies concerning any )..-ind of racial discrimination. Incidents such as those at Avis, I 
Wendy's and Texaco are destructive far beyond their immediate effects. Companies should 
adopt positive rationales and programs for racial faimes. and not merely defensive, II 
legali>!i. self-protections. 

P. 003 
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7. Call on national church loadera to create a national coalition of youth organizations 
to bring minority and white youth together. A rew churcl,,,,, have made offorts at 
adult multi-racial dialogue, but the real hope for the fulUre is in creating understanding 
among our young people. Linking the well-intentioned, mainstream resources of the 
nation', while churches with the centrill city centers cfBoys and Girls Clubs, YMCA, 
YWCA, athletic lcasues, and scbools could creau. opportunities for one-on-one 
undcrstlUidinll· 

Underlyjng Themes: 

• Now that the economy is so strong i[ is lime to ma1cc it work for everyone. You havo 
worked [0 creote durable ond unprecedented prosperity for a purpose: so that the Amorican 
dream can be brought within reach of all our citiuns. Aside from their poverty, the common 
denominator that mo.t characterizes those for whom the American dream i. denied is raCe and 
dthnicity. 

• This sreat unresolved issue of American his lOry -- racial hotrdd -- is one of the very fow things 
that can stop us in tbe next century. Tfw. fail to address it, we will be mare divided and squander 
our energies. If we moster it, the next century will be an American Century of even greoter 
accomplishments. 

• Though skeptics will say ther~ arc insufficient now laws nnd new money in this initiative, the fact is 
that what is noeded at this lime is to execute the laws we l1ave and to live out our croed through 
the resources we have. Tho eballenge is to make our institutions work for racia\.faimess and our hearts 
value rBeial justice. 

P. 004 
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POLICY DIRECTION: PROBLEM / SOLUTION 

I. Education 
-- Access to college 

-- Pell grant, HOPE 
-- Mend it, don't end it; criticize Hopwood, 209 
-- Real problem -- what happens on the front end; every child can learn if given 
opportunity ... 

-- Failing inner city schools 
-- Standards as necessary first element 
-- Then, giving students the tools to meet them: reading, teachers and technology, 
accountability for failing schools 

2. Economic opportunity 
-- Individuals and communities outside the economic mainstream 

-- CD banks, E-zones, capital, brownfields, CRA 
-- Continuing employment discrimination (Texaco, Denny's); EEOC backlog 

-- Stepping up enforcement efforts. 
-- Calling on companies to institute policies ensuring equal employment opportunities 

3. Housing 
-- Travesty of public housing 

-- Safety (cops/anti-gang measures). 
-- Vouchers and other tools of empowennent. 

-- Discrimination in housing -- segregrated neighborhoods leading to segregated schools, 
businesses, etc. 

-- Partly government (HUDIDOJ enforcement of Fair Housing laws) 
-- But lots in our hearts (accepting each other as neighbors) 

4. Welfare/jobs 
-- Continuing underclass, living apart from world of work 

-- Emphasizing value of work 
-- Creating more jobs, improving access to child care and transportation 
-- Guaranteeing the minimum wage 
-- Challenging business to do its share 

-- Cutting off immigrants from safety net 
-- Restore benefits 

5. Crime 
-- Ravages of crime/systematic underprotection of minorities (segregation of safety) 

-- More cops, fewer guns, anti-gang and -drug programs, prevention efforts 
-- Continuation of S=it -- reaching out to at-risk kids 

6. Ideals/models 
-- There are places in society where race relations work -- where we at least come close to 
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treating people of all races with equal respect and dignity and granting them equal opportunities. 
-- Refer to military: policies ensure opportunity -- enable members of minority groups to make 
enormous contributions to society. 
-- Every part of America should be like that -- every employer should adopt this model to get the 
most out of its workforce; every profession should construct itself along these lines; every citizen 
should learn from it about the duty we all owe one another. 



~ll~ ! Bruce N. Reed . 
f::·r· «.m 06/12/9706:48:14 PM 
, 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Re: 1997-06-12 Briefing by Sylvia Mathews and Maria Echaveste ITh'1 

I guess she's had enough teasing for today. 

One thing we should do ASAP for our own protection and the President's: We've got to change 
SMAT's spin to explain that this Administration has already done an enormous amount, and is 
already proposing an enormous amount, to expand education opportunity, combat stereotypes, and 
make life materially better for people of all races. We can't make it sound like we're starting from 
scratch. 
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POLICY DEVELOPMENT FOR THE RACE/RECONCILIATION INITIATIVE I 
We have three goals for the policy component of the proposed 

race/reconciliation initiative. These are: 

(1) Establish baselines in key issue areas. Our first step 
must be to establish accurate and updated baselines in the 
areas of economic opportunity, education, health, housing 
and the administration of justice. It is important for us 
to assess what improvements racial minorities have and have 
not experienced in recent years. For instance: while some 
African-American and Latino leaders continue to call for 
expensive urban policies to create jobs, promote affordable 
housing and prevent crime -- the Administration's policies 
have created millions of jobs, increased minority home 
ownership and dramatically cut crime. Updated baselines 
that allow us to show who is and who is not benefitting from 
these trends will allow us to promote more informed debate 
and develop targeted policies. 

(2) Develop short-term initiatives. Our second goal must 
be to develop a series of policy initiatives that can be 
implemented throughout the year -- and used to complement 
the proposed events and town hall meetings. Our best 
opportunities here are two-fold: first, by developing policy 
responses to key race-related issues that we expect to arise 
(e.g., the impact of proposition 209 on minority enrollment 
in California Colleges); and second, by targeting existing ~ 
Administration initiatives to address specific race-related 
issues (e.g., using the COPS program to crack down on hate 
crimes or EZ funds to promote minority job networks). 

(3) Develop long-term policy recommendations that go beyond 
Washington's left-right debate. Our most important goal 
must be to work with the Commission and their staff to 
develop long-term policy recommendations that go beyond the 
current polarized debate on race. These recommendations, 7 
which will be included in the President's Report to the l 
American People, must also be achievable within the context 
of the budget agreement. Clearly, this will be the most ~ 
challenging aspect of the race/reconciliation initiative. 
We strongly believe, however, that much can be accomplished 
without calling for new spending programs. Here are some 
initial ideas in each issue area: 
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Economic Opportunity -- Perhaps the best opportunity 
here isin how we target the needs of minorities with 
respect to the welfare jobs initiative. However, 
additional opportunities exist to use the EZs, HUO COBG 
funds, COFls, Brownfields and other ongoing 
Administration initiatives to promote 
culturally-oriented development, minority job links and 
recruitment networks and increased access to capital. 
An equally ambitious effort would be to work with the 
labor unions to increase the availability of 
apprenticeship programs -- and ultimately union scale 
jobs -- to minorities. 

Education -- Promoting the use of standards to 
increase performance in some of our inner city schools. 

Health. Targeting the new health initiative for 
low-income children to serve key minority populations. 

Housing. Make HUO funds more flexible so that they 
can be used to actively promote the development of more 
diverse, mixed-income communities. 

Justice. Using the COPS program to dramatically 
increase the number of minority police officers serving 
minority communities; to increase diversity training 
for officers that work in minority communities; and to 
increase police resources in traditionally under served 
commun it i es. 

To guide these efforts, OPC in conjunction with the NEC --
will convene work groups in each of these areas. 

Page 2] 
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Race-Race Initiative Policy: Health 
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Vulnerable Populations and Product Hazards {{(S c. 'So 
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Each year, 3,800 people die from residential fires in the U.S. 
The risk for blacks; is roughly twice as high as the risk for 
whites. Older housing stock and no or few smoke detectors are 
often the cause of this increased risk. 

Old Cribs 
Each year, 50 babies die in old, hazardous cribs. These cribs do 
not comply with CPSC safety standards. Low-income people may re
use older cribs. The hazards of old cribs include strangulation 
related to corner posts and missing or inadequate spacing of 
slats; and broken or missing hardware causing cribs to collapse. 

Charcoal/Carbon Monoxide 
Each year, 25 people die from carbon monoxide caused by burning 
charcoal indoors. Almost half of these deaths occur to ethnic 
minorities, particularly Hispanics and Asians. Differences in 
cultural practices, where charcoal may have been burned indoors, 
may be responsible for this. CPSC's new mandatory label for 
charcoal uses a pictogram (as well as words) to warn that 
charcoal must not be burned inside homes, tents, or vehicles. 

CPSC's Use of Radio to Target Vulnerable Populations 

public Service Announcements -- In 1995 and 1996, CPSC produced 
radio public service announcements about product hazards and 
safety tips specifically addressed to Native Americans, Latinos, 
and African Americans. A unique set of radio spots for African 
Americans was composed and performed by singer/songwriter Marvin 
Matthews; these safety messages were done in rhythm & blues, 
gospel, urban contemporary, and jazz formats so they could fit 
"seamlessly" with the musical formats of targeted radio stations. 
Millions of listeners heard these radio spots. 

Radio Actualities -- In 1998, CPSC plans to offer recorded safety 
messages ("actualities") through a toll-free number so radio 
stations can easily record and use these stories in their 
programs. The recorded messages will provide important product 
hazard warnings and safety messages. for radio news directors to 
incorporate in their broadcasts. Targeted stations will be 
invited to call CPSC's toll-free number to get these messages for 
re-broadcast. 
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Record Type: Record 

To: Daniel N, Mendelson/OMB/EOP, Christopher C, Jennings/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: race and health 

~ 
HEALTH.W 

As you may have heard from Elena Kagan and Josh Gotbaum following our meeting on race 
initiative related policy and budget issues on Tuesday, PIR recently had a meeting on race and 
health that was wonderfully organized by folks over at HHS. As it turned out, the same day there 
was a meeting on environmental justice organized by the Council on Environmental Quality. For a 
number of reasons, both meetings are summarized in the same letter from John Hope Franklin to 
the President, which is attached. 

In any case, Dennis Hayashi and Marilyn Gaston from HHS, who were involved in arranging 
the meeting, have had a chance to look at this letter, which is now going through our standard 
process of review by the Advisory Board. We would also like to get your input as soon as possible, 
by Wednesday next week. As you review the letter, please keep two things in mind: 

1) The letter encourages the POTUS efforts for universal health care. which have met with 
Congressional resistance. Our rationale for the inclusion of this idea was that it does not embarrass 
the President if the Board, which was designed to have an independent voice, calls for policies that 
the President believes in, but about which he must make on-going political calculations. 

2) Similarly, the President appointed an outside Advisory Board so that it would have the freedom 
to make recommendations that push the policy envelope harder. So are the recommendations from 
this Board -- whose focus is on racial justice -- sufficiently bold, given the scope' of the nation's 
health-related disparities? Are there other recommendations that you would propose we include to 
provide the President with additional leverage in recommending policy or budget ideas for FY2000 
and beyond? 

Thank you so much for your time and attention. We look forward to getting your input ASAP. 

Message Copied To: 

Judith A. Winston/PIR/EOP 
Lin Liu/PIR/EOP 
Elena Kagan/OPD/EOP 
Joshua Gotbaum/OMB/EOP 
Julie A. Fernandes/OPD/EOP 
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President William J. Clinton 
The White House 
Washington, DC 20500 

Dear Mr. President: 

I am very pleased to provide you with an overview of two recent meetings 
on issues related to racial disparities in health. One of these sessions was held on 
July 10 in Boston, Massachusetts, on the subject of Race and Health. The second 
session concerned environmental justice and related health issues; it took place on 
July 10-11 in Los Angeles, California. In this letter, I will describe the issues that 
were raised during the Boston meeting, describe the Los Angeles meeting, and 
present recommendations for your consideration. In addition, I will highlight in an 
attachment the outcomes from the Los Angeles meeting, which focus on the 
federal response to local concerns. Reports on these two meetings are being 
included in this one letter because of their related public health issues. In the 
environmental justice field, minority and low-income communities suffer 
disproportionately from environmental and public health concerns. 

Meeting on Race and Health 

The Boston meeting on Race and Health was sponsored for the Advisory 
Board by the Department of Health and Human Services. Dr. David Satcher, the 
Surgeon General of the United States, provided the keynote address; William 
Winter, Thomas Kean, and Judy Winston joined me at the session. The meeting 
provided us with many heartbreaking illustrations of the continuing disparities in 
health and health care. In addition, the meeting included an extensive discussion of 
models that work to improve health and health care access. 

The gaps in health and health care access for people of color are well 
documented and merit Presidential attention for two reasons. First, on the most 
basic measure of fairness, America should not be a society where babies of 
different racial backgrounds have significantly different life expectancy. If our 
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nation is committed to the proposition that all people are created equal, our most 
basic indicators of life and health should reflect this principle. 

As important, the gaps in health and health care access undermine the vision 
of a nation moving towards One America. We received information about the fact 
that a higher portion of minorities than whites are medically uninsured and/or live in 
medically under-served areas; we learned that purposeful or even unintended 
discrimination by providers that can result in unnecessary suffering and/or death; 
we learned that providers often do not understand the ways that cultural influences 
affect themselves and their patients as they deliver medical services. At the same 
time, we learned that the medical establishment is disproportionately white, and 
that the portion of physicians who are black, Latino, and American Indian is 
dropping, even as these groups' percentage of the total population is growing. 
These trends and their negative effect on the lives and health of people of color are 
barriers in our path toward racial justice and One America. 

Summary of Race and Health Panel Discussion 

Most panelists at this meeting were community service providers or health 
advocates who were knowledgeable about difficulties in access to health care. The 
meeting did not include medical researchers, who might have highlighted the most 
recent scientific controversies about whether differences in genetics or biology 
might account for some portion of health disparities. Rather, our panelists focused 
on what appear to be race-related differences in the access to health care, which 
have significant implications for health status. They focused on the various types 
of barriers to equitable health care access that tend to result in people of color 
receiving less and/or lower quality medical treatment than whites. I will illustrate 
some of these causes below. 

Structural Inequities 
In the course of our work through the year, we have heard a good deal of 

testimony about disparities in employment, income, and wealth between people of 
color and whites. These disparities have significant implications for access to 
health care. For example, 14 percent of white adults were medically uninsured, 
compared to 21 percent of African American adults and 35 percent of Hispanic 
adults. Because of poverty, minorities are more likely to be insured by Medicaid, 
which often affects the terms of care provided to them by managed care 
organizations. Furthermore, minorities are more likely than whites to live in areas 
that are medically under served; the minority representation in these areas is nearly 
three times their portion of the U.S. population. Put more plainly, because of 
difficulties in accessing the health care system that are largely related to disparities 
in employment, income and wealth, people of color receive medical treatment less 
frequently and at later stages of health problems than whites. This contributes to 
higher rat'es of illness, suffering, and death. 
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Discrimination by Providers 
During the course of the Initiative, we have discussed how many people have 

stereotyped views of others and sometimes discriminate against them, often 
without knowing they are doing so. Participants during the Boston meeting 
discussed the fact that health care providers -- doctors, nurses, clinic attendants, 
and others -- are as subject to this regrettable behavior as anyone else. These 
panelists also discussed how these differences in treatment can result in people's 
medical treatment being unnecessarily delayed, sometimes with very serious 
consequences for their life and health. 

Cultural Competency of Providers 
The panelists told us that in addition to structural inequities and provider 

discrimination, a significant factor in racial disparities in health care access are the 
differences in language and/or culture that can exist between the provider and the 
patient. Several of our participants discussed the need for providers becoming 
more culturally competent, so they can be capable of delivering effective medical 
care to people of different cultures than their own. To some extent, becoming 
culturally competent means addressing the barriers in language between the 
providers and the clients, and not merely working around them or soliciting the 
assistance of untrained (and sometimes non-adult) interpreters. However, it is 
important to recognize that cultural competence is relevant not just when providers 
and clients speak different languages, but also in cases when they both speak the 
same language, but come from different cultural backgrounds. In many health care 
settings, patients are confronted with providers who do not recognize or respect 
their patients' culturally-influenced values and beliefs, which often affect their 
attitude toward the provider's advice. In many cases, these cultural differences 
undermine the necessary cooperation between providers and clients, which results 
in the medical services being much less effective. 

Lack of Minority Providers and Researchers 
People of color are very under-represented within the ranks of physicians, 

which represent the most senior level of the health provider hierarchy. This 
under-representation has significant implications for health care access, largely 
because physicians of color are more likely to treat Medicaid or uninsured patients. 
For this reason and others, it also appears that minority physicians are more likely 
to see patients of color than other physicians. Unfortunately, after years of 
increases, the enrollment of black, Latino, and American Indian students in medical 
schools is declining. The gaps in minority enrollment in medical schools has a 
negative effect not only on health care for minorities, but also on the racial 
inclusivity of the topics, methodologies, and patients involved in health research. 

Meeting on Environmental Justice 
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The environmental justice meeting on July 11 was convened by the White 
House Council on Environmental Quality (CEQ) and the Race Initiative. It was the 
first of a series of meetings intended to highlight these issues at the community 
level, and to spur Federal agencies to respond. The meeting was held in South 
Central Los Angeles and focused on environmental justice concerns in that 
community. This meeting was part of a broader interagency effort intended to 
further Executive Order 12898, which you issued in February 1994 and which 
directed Federal agencies to identify and address any disproportionate and adverse 
effects of their programs and activities on minority and low-income communities. 

The Los Angeles meeting proved to be an effective forum for a dialogue 
within the Los Angeles community and for defining an agenda for Federal action. 
The format for the meeting, which was developed through a planning committee 
comprised of community leaders, state and local officials, and CEQ and 
Congressional staff, included opportunities for community presentations as well as 
small-group meetings with senior policy officials from the departments of 
Agriculture, Commerce, Housing and Urban Development, Interior, Justice, 
Transportation, and the Environmental Protection Agency. Advisory Board member 
Angela Oh and two senior Initiative staff attended the meeting. 

The meeting was preceded by a bus tour on June 10, in which local 
residents provided the Federal officials with vivid illustration of their environmental 
and health concerns in the Long Beach and Huntington Beach areas. Earlier that 
day, administration officials met with business community leaders, with a separate 
meeting held with state and local officials. 

Summary of Environmental Justice Dialogue 

The community participants in the Los Angeles meetings were highly aware 
of immediate health threats in their community, and highly frustrated with the 
limited assistance or attention they have received from all levels of government. 
Initial presentations by community leaders focused on air quality and public health; 
exposures of children to toxic emissions from facilities in close proximity to residences and 
schools; related siting and land use issues; transportation impacts; economic development; 
water quality; and environmental justice claims under Title VI of the Civil Rights Act of 1964. 

All of these topics included three overarching complaints that are typical of 
environmental justice concerns in low-income and minority communities across the country. 
There is a strong view that these communities have not been accorded their appropriate 
priority in government programs, funding, and enforcement activities; that these communities 
lack an effective voice or opportunity to participate in the governmental decisions concerning 
the environment and public health that most directly affect them; and that these communities 
are too often the dumping ground when facilities that may present public health or 
environmental risk are sited, leading to multiple and cumulative exposures of residents in these 
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communities to sources of risk. These concerns were particularly evident in discussing the 
following four topics. 

Public Health Threats to Children 
Residents of the community presented a number of compelling stories 

concerning the exposure of children to toxicities in schools that are too close to 
facilities using industrial processes that emit or threaten release of toxic chemicals. 
Residents complained about a number of schools in the area where there had been 
repeated closures or hospitalizations of children due either to routine chemical 
emissions or catastrophic accidents. There were compelling and graphic 
descriptions of the health impacts to children, strongly expressed concerns about 
potential health threats from consumption of contaminated fish and from other 
sources, and complaints about the lack of needed health services to identify 
significant health threats. 

Siting and Land Use 
Siting and land use were central issues throughout most of the discussion, 

and the community felt strongly that the Federal government should assume greater 
responsibility in siting and zoning decisions that may give rise to environmental 
justice concerns. A number of community groups expressed the need for buffer 
strips and other approaches to ensure that schools and residences are separated 
from industrial plants or other sources of toxic emissions. 

These same residents repeatedly emphasized the need to encourage 
economic development that could provide new jobs and new vitality to the 
community. A number of areas were identified where sites with known or 
suspected contamination, owned by insolvent or defunct owners, were blights on 
the community and impediments to economic development cleanup because of the 
lack of either public or private funds for cleanup. 

Transportation Impacts 
South Central Los Angeles is being shaped by a number of major 

transportation projects, and there are strong concerns about the impacts these 
projects may have on the community. In particular, community groups registered 
concern about the extension of Highway 710, which was recently approved by 
Secretary Slater, the Alameda Corridor improvement project, and the proposed 
expansion of the Los Angeles Airport. Community concerns included the health 
effects of increased diesel traffic congestion in and surrounding residential 
communities, increased airport noise and fumes, and the possible excavation of 
contaminated soils as work of the Alameda Corridor Project begins. 

Access to Decision Making 
There was a high degree of frustration about the lack of a single point of 
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contact for residents to seek help when confronted with public health and 
environmental threats. A number of community residents voiced concern about the 
lack of coordination among Federal agencies, as well as between Federal agencies 
and counterparts in state and local government. These concerns were coupled with 
a high degree of suspicion that the attention focused on the community for 
purposes of this meeting would evanesce after the meeting, and that there would 
be little in the way of accountability or follow-up in responding to the concerns the 
community was raising. 

Recommendations 

Representatives from federal agencies made a number of commitments to 
address the concerns of the local community with respect to environmental justice. 
These commitments are highlighted in an attachment. 

With respect to the Race and Health meeting, one of the most striking 
findings from the meeting is that health professionals already have a very good 
understanding of the most effective strategies for closing gaps in health care 
access, which will in turn close gaps in health. This consensus stands in contrast 
other policy areas where experts often disagree about the best strategies for 
closing race-related disparities. Our recommendations reflect these consensus 
strategies from health care experts: 
1. Continue advocating for broad-based expansions in health insurance 

coverage. We recommend that you continue your efforts to expand medical 
insurance coverage to all Americans. To the extent that you are successful, 
your efforts to expand coverage g!lnerally will help close racial disparities, 
because minorities tend to be disproportionately represented in demographic 
groups with limited or no insurance. For example, universal health insurance 
coverage could be thought as disproportionately helping Latinos, blacks, and 
American Indians, since these groups are over-represented in the ranks of the 
uninsured. 

2. Continue advocacy of increased health care access for under served groups. 
The demographic differences and physical isolation of communities of color 
create the potential for closing health disparities by developing programs that 
are aimed at increasing the health care access of specific under served 
groups, but are not aimed at specific racial populations. For example, 
because minority groups comprise a higher portion of the child population 
than the adult population, a successful effort to increase children's access to 
health care would likely help close the gaps in access between whites and 
people of color. Similarly, other efforts to target specific populations with 
major gaps in health care access, (for example, public housing tenants or 
migrant farm workers), would have a similar effect of closing gaps in health 
care access by race. 
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3. Increase funding for existing programs targeted to undeserved and minority 
populations. In addition to broader health initiatives, there are opportunities 
to strengthen programs that are dedicated to helping the under served and 
minorities increase their access to health care. A few simple numbers help 
illustrate the point. According to HHS, there are about 43 million people who 
live in medically under-served areas in the United States. About 10 million of 
these have adequate health care access through medical insurance. 
Nevertheless, there remains a gap of about 33 million people -
disproportionately minorities -- who live in under served areas and have 
insufficient access to health care. 

Some of this gap in health care is being met by programs that have a proven 
track record in helping under served and minority populations receive access 
to care. For instance, community health centers (CHCs) specifically target 
poor and minority communities to provide both preventative and ameliorative 
care. In addition, there are several HHS programs that increase minority 
representation in the health professions andlor directly place providers into 
under-served areas. Such programs include the disadvantaged faculty loan 
repayment, general practice dentistry residency, physician assistant training, 
advanced nurse education, preventative medicine residency, and the National 
Health Service corps (NHSC). Community health centers, the National Health 
Service Corps, and the Indian Health Service currently provide health services 
to about 10 million people, leaving about 23 million people in medically 
under-served with no access to care. 

Funding by the Health Resources and Services Administration of the CHCs 
and the NHSC has remained constant over the last several years, even as the 
population of the medically under-served is increasing. The Indian Health 
Service, which fulfills a very old promise to this segment of the population, is 
reported by many as under-funded as well. In order to close racial disparities 
in health care access, we recommend significant increases in funding for the 
Indian Health Service, community heath centers, the National Health Service 
Corps, and other HHS programs with a track record of placing providers in 
under-served areas. 

4. Enhance financial and regulatory mechanisms to promote culturally 
competent care. There are some existing controls that influence the delivery 
of health services that may affect efforts to provide culturally competent 
care. Specifically, current regulations for Medicaid reimbursements often do 
not reflect the additional difficulties of serving non-English speaking client 
populations. As a result institutions that use interpreters to foster clear, 
confidential communication between providers and non-English speaking 
patients are often not re-imbursed for this expense. If providers could be fully 
reimbursed when such expenses are needed, they would more likely provide 
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such services and improve access to care. 

In addition, the CHCs function as very important laboratories for increased 
understanding about the importance and complexities of culturally competent 
care. However, current funding mechanisms do not support non-patient 
hours so that practitioners can dissect and publish their lessons learned for 
the benefit of other providers serving ethnic populations. 

Our recommendation is that the appropriate agencies review the Medicaid 
reimbursement procedures and the CHC funding mechanisms with the 
specific goal of changing regulations that unduly impede the expansion and 
increased understanding of culturally competent services. 

5. Emphasize importance of cultural competence to institutions training health 
providers. HHS should encourage medical training institutions and 
accrediting associations to require that students receive some training in 
cultural competency. Although the federal government does not directly 
accredit medical training institutions, these institutions and the organizations 
that accredit them are likely to be responsive to strong encouragement about 
cultural competency from the federal government. 

I would like to take this opportunity to express the appreciation of the entire 
Advisory Board on Race for the splendid leadership taken by the Department of 
Health and Human Services and the Council on Environmental Quality for their 
respective meetings. Both of the meetings were considered first rate by those in 
attendance. In addition, HHS published a short booklet for the meeting that 
provides an excellent overview of many of the important issues. It is attached for 
your review. 

My best wishes. 

Yours truly, 

John Hope Franklin 
Chair 
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Attachment: Federal Commitments to Respond to Community Concerns 

The dialogue during the Los Angeles meeting with the community resulted in 
a concrete, focused set of commitments by Federal officials to investigate and take 
appropriate steps to address public health and environmental concerns identified 
over the course of the two days, as well as a consensus that, with appropriate 
follow-up, this model of community-based meetings could provide an effective 
means of addressing environmental justice concerns in other communities. The 
federal commitments were as follows: 

1. A coordinated Federal response. Community interest in a mechanism to 
work more effectively with Federal, state, and local instances will be 
addressed initially through an interagency task force focused on the South 
Central Los Angeles. This task force, established for a trial period of six 
months and comprised of representatives from each of the agencies 
participating in the meeting, will be chaired by the Regional Administrator of 
EPA. This mechanism will provide the communities with one-stop access to 
the Federal government, while providing the agencies a forum for 
coordinated, collaborative efforts to respond to community concerns. 

2. Immediate responses to public health threats. A number of commitments 
that the Federal agencies made in the context of the meeting were to 
investigate or address immediate public health and environmental threats in 
the community, including potential exposures to public health and 
environmental threats in schools and from consumption of contaminated fish. 
Federal agencies also committed to a meeting between agency officials and 
community groups to provide the community with an opportunity to 
specifically identify facilities or other sources of public health or 
environmental threats that they believe are appropriate for investigation and 
appropriate enforcement action. 

3. Access to Decision making. Federal agencies need to improve community 
access to decision makers across the board, and the commitments made in 
Los Angeles provide illustrative (but not necessarily complete) examples of 
how this can be done. The meeting for the community to identify 
enforcement priorities, and a commitment by the Regional Administrator of 
the Federal Highways Administration to a meeting where the community can 
air concerns about the Alameda corridor project, may provide the first steps 
to more routine communication of this type in the region. 

4. Technical assistance and training. Communities of color often lose access to 
significant sources of Federal assistance, or fail to secure the full protection 
of Federal law, because of a lack of technical capability to apply for funding 
or enforce their rights. Stronger efforts by Federal agencies are needed. As 
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a result of the Los Angeles meeting, the Department of Transportation 
committed to providing more technical assistance to the community in 
applying for transportation enhancement funding and highway safety 
programs already available to the community, community training by the 
Department of Housing and Urban Development (HUD) on community 
participation in the Community Development Block Grant process, and joint 
EPA-HUD training for the community on Title VI of the Civil Rights Act of 
1964. 

5. Accountability and Follow-up. Mechanisms for accountability and follow-up 
response to community concerns are highly important. A precise list of the 
Administration's initial commitments will be reviewed by the community, 
there will be further dialogue with the community, with other interested 
constituencies, and with state and local officials on the broader concerns 
that are not fully addressed by these commitments. Progress in meeting the 
commitments made to the Los Angeles community will be monitored closely 
by CEQ and by agency officials in Washington. CEQ will reconvene the 
interested community representatives and Federal officials in October. 
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STATE OF EMERGENCY 
Monday. May 11th 

Congressional Black Caucus 
10:00 AM to 1:00 PM 

The Capitol. Room HC 8 

;2023475323 

On Monday, May 11, 1998, the Congressional Black Caucus will hold a meeting to request that 
President Clinton declare a "State of Emergency" in HIV and AIDS among African Americans. 
We ask that you join us for this historic meeting. Let the Caucus know that you support this 
emergency request. The meeting will be from 10:00 AM to 1 :00 PM in The Capitol, Room 6 or 
9. The Capitol is in Washington, DC, you should go to the House Wing which is on the 
Independence A venue side of the Capitol. 

The African American community is facing a State of Emergency in the face ofmV/AIDS. 
According to the Centers for Disease Control and Prevention (CDC), every hour, seven (7) 
Americans are infected with HIV, three (3) of them are African Americans. A total of 
240,000-325,000 African Americans are infected with HIV and 92,200 African Americans are 
living with AIDS. An alarming 1 in 50 African American men and 1 in 60 African American 
women are infected with HIV. 

This State of Emergency demands sound national policy and proactive national and community 
based leadership. In a country which is the leader in HIV/AIDS research and care, it is 
unconscionable and intolerable that African Americans are: less likely to know their HIV status, 
more likely to be diagnosed late in disease progression, less likely to have access to doctors with 
HIV / AIDS experience and the state of the art HIV / AIDS care, and less likely to be prescribed, 
and to take the new and promising combination drug therapies. 

We come together on May 11 th, to work with the Congressional Black Caucus as they request 
that President Clinton declare a "State of Emergency" in HIV and AIDS among African 
Americans. All agencies of the federal government must garner their collective expertise and 
resources to address this crisis now and be held made accountable for closing the health 
outcomes disparities. We recommend that the Secretary of Health and Human Services provide a 
report on how the agencies (including but not limited to NIH, HRSA, HCFA, CDC, SAMHSA) 
whose departments are responsible for HIV / AIDS related prevention, health care and research, 
planto close the gap by tl'ie year 2000. Ihe plan should delineate the specific goals and 
objectives, time frames for implementation and completion, and the funding allocated to meet the 
objectives. 

Furthermore, federal funds must be directed to follow the epidemiological trends in the epidemic, 
and new resources must be allocated to aadiess emergillg needs and to close the gaps ill servk:es. 
Weare especially concerned about women, adolescents, gay men and injection drug users. The 
response to the mY/AIDS epidemic must be integrated with many challenges facing our 
community, such as poverty, teen preganacy. STDs, unemployment, addiction, homelessness, 
access to health care, disproportionately high rates of incarceration, and the list goes on. The 
following strategies must be must be planned and implemented immediately: 
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1) A large scale, culturally appropriate, public information and education campaign targeted to 
African Americans, to educate people about the benefits of knowing their HIV status; to promote 
HIV counseling, and voluntary HIV testing; and to promote voluntary partner counseling, 
notification and referral services. The overall goals of this campaign are to reduce further 
transmission ofHIV/AIDS and to promote early intervention and treatment for those who have 
already contracted the virus. 

2) A large scale public information and educational campaign to dispel the shame and stigma 
associated with HIV/AIDS and promote the understanding ofHIV/AIDS treatments. To further 
promote the understanding that disease management and treatment can increase the length and 
quality oflife for people living with HIV/AIDS. 

3) A comprehensive plan to address the HIV prevention, care, treatment and support service 
needs of African American gay men. African American gay men have been disproportionately 
affected by HIV / AIDS, yet in many regions of the country there is a lack of services to address 
their specific needs. 

3) A comprehensive plan and the allocation of the necessary funds to ensure that every person in 
this country with HIV / AIDS has access to the state of the art mv care, treatment with effective 
combination drug therapies, and treatment for opportunistic infections. We can no longer stand 
watching only a select few benefit from the enormous national investment in HIV / AIDS 
research, prevention, treatment and care. 

4) A comprehensive and coordinated plan to address HIV/AIDS and substance abuse by 
increasing resources for the expansion of culturally appropriate and gender specific drug 
prevention and treatment programs; and the integration ofillV prevention and primary HIV 
health care into drug prevention and treatment services. 

5) Overturn the ban and allow Federal funding of needle exchange programs. By leaving states 
and localities to fund these programs on their own, the federal government is effectively denying 
this lifesaving intervention to thousands of Americans at risk for HIV / AIDS. 

6) A comprehensive plan, and the allocation of sufficient funding, to conduct clinical research on 
the effect ofHIV treatment in minority populations. This needs to include a greater focus on the 
effect of HI V therapy on concomitant medical conditions that are of high incidence within the 
African American community. Further, this plan should also address the current rates of 
inclussion of people of color into clinical trials, and the need to establish more African American 
investigators in HIV related research. 

Join us, the AIDS epidemic is not over, especially not in African American communities. We 
need your voices, we need your support, and we need your outrage. We must act swiftly if we are 
to save the lives of our friends, family members and partners. 

# 3/ 3 



.!. "2 - LeJti.... 

11/25/9705:31 :12 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: race and health 

We decided that John Callahan was going to send us a new version of the spending updated to 
reflect the passbacks. But we agreed Chris would go ahead and talk to Josh about the need for 
more money -- outside of the grant program. 

We are also going to talk to NIH about getting them to focus some of their outreach/campaign 
dOllars on minority outreach -- as they receive the vast portion of discretionary funding. 

We are talking to Bill Corr again about other things necessary to plan the event tomorrow. As 
always, I am sure we will be filled with confidence. 

Chris and I have alread talked to Julie, OPL and the race commission about ullin to ether an J .,./ 
ou reac meeting when we get back from Thanksgiving. 

sb 
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TO: Bill Corr 8e---e-

FR: Chris Jennings and Sarah Bianchi 

cc: Elena Kagan 

October 3, 1997 

Attached are few suggestions you may wanno consider for possible new increases and 
initiatives in the areas the Secretary has identified as having significant racial disparities. We 
would like to set up a meeting this week to discuss these ideas in addition to the options that you 
have been considering. 

CARDIOVASCULAR DISEASE AND STROKES. The HHS initiative to begin to address 
the race-oriented disparities in cardiovascular diseases are clearly worth doing. We believe that 
we should consider building on your recommendations by initiating a national prevention effort 
to educate both the public and health providers as to how best reduce the incidence of this 
disease. It may be useful to consider a multifaceted initiative to increase awareness about 
prevention, particularly among Native Americans, African-Americans, and Hispanics. Based on 
preliminary discussions with the American Heart Association and others; an initiative such as the , ..... 
one outlined below could make a substantial impact: 

• A Nationwide Education Campaign. This campaign -- which could have an special 
.emphasis to target minority communities -- would educate health providers and high risk 
populations about how to prevent cardiovascular disease and stroke. It would stress the 
importance of keeping blood pressure under control, the need for physical activity, and 
reducing tobacco use. It could include PSAs and other national-based efforts (such as the 
President or the Secretary launching healthy heart walks in major cities) as well 
community-based efforts based on successful outreach models (such as "Search Your 
Heart" -- a church-based heart health program for African-Americans run by the 
American Heart Association); 

• Coordinated Cardiovascular Efforts in Every State. Another aspect of this initiative 
could include funding for state or local health departments to begin a cardiovascular 
outreach program, just as many of them have efforts to reduce infant mortality, AIDS, 
and other major health problems. With this new stable source of funding, 'state and local 
health departments could bring together community-based organizations and coordinate 
state and local prevention activities; 

PRESERVATION PHOTOCOPY 
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• Special Grants for Enhanced Prevention Efforts in Certain High Risk Communities. 
These grants, similar to Healthy Start Grants for infants, would fund enhanced efforts in a 
select number of communities with a particularly high incidence of heart disease, In 
these selected areas HHS would partner with community-based efforts and local 
institutions to develop a multi-faceted approach to reduce cardiovascular disease and 
stroke. 

CANCER 

Breast and Cervical Cancer Prevention. We agree with your strategies for reducing the 
incidence and mortality for breast and cervical cancer, including increasing public education 
campaigns to address the benefits of mammography and improving access to optimal care for 
minority women. As you note, the CDC breast and cervical screening program currently helps 
address these goals by providing screening to low-income women, and over 40 percent of the 
women currently screened by this program are minorities. We would be interested in 
considering expanding this program to screen thousands more low-income minority women. 
This expansion could also include new education efforts about prevention and the importance of 
mammography and cervical screening. 

Other Cancer Initiatives. We recognize the Secretary's rationale for health areas this initiative 
should target. However, we believe it is worth pursuing some other cancer initiatives that have 
the potential to reduce racial disparities. Within the White House, there is increasing interest in 
cancer-focused interventions, which may provide rationale for expanding our efforts in this area. 

I. New National Effort to Reduce Deaths from Colorectal Cancer 

Problem: Colorectal cancer is the third most commonly diagnosed cancer for both men 
and women and the second leading cause of cancer deaths. African-Americans are more 
likely to be diagnosed with it and more likely to die from it and mortality trends indicate 
that the gaps between blacks and whites are widening. Experts from NIH, CDC, and the 
American Cancer Society have come to a unified conclusion that screening for colorectal 
cancer does reduce mortality. These conclusions have led to new screening 
recommendations, which at this time are not widely known by health providers or the 
public at large. There is also not currently a screening initiative for this type of cancer for 
low-income Americans as there is for breast and cervical cancer. 

New Colorectal Education and Screening Initiative. We believe that a major outreach 
effort, similar to the one the Department has led to encourage mammography screening, 
would be extremely beneficial. A major screening program for low-income and high-risk 
populations -- similar to the one for breast and cervical cancer at the CDC -- combined 
with a national campaign to educate the public and health care providers about the 
importance of screening would encourage more Americans to get screened for this 
cancer. This initiative would not only be an important component of the race and health 
initiative but would also be a new screening program which demonstrate that HHS is 
keeping cancer prevention efforts in line with the most up-to-date medical research. 



II. Improving minority participation in clinical trials 

Problem: There are large disparities in the number of minorities participating in many 
cancer clinical trials, particularly prevention and screening trials. Minorities are less 
likely to be aware of the benefits of such trials or to have access to them. For some 
cancers, such as prostate cancer, there is also a problem of participation in treatment 
trials. For example, prostate cancer mortality and incidence rates are much higher among 
African-Americans than whites. 

National Efforts to Encourage Minorities to Participate in Clinical Trials. Some 
possible options to increase the participation among minorities in clinical trials might 
include working through the Clinical Trial Education Initiative at the National Institutes 
of Health or through the Louis Sullivan Black Leadership Initiative on Cancer or through 
other education efforts to increase participation in these trials. We also interested in 
discussing special initiatives, through the NIH or elsewhere to encourage African
American men to participate in clinical trials for prostate cancer research. 

III. Biomedical Research for Minorities 

Problem: While we are aware that NIH and others do carefully consider the appropriate 
level of minority-related research, there is longstanding concerns in the minority 
community about the level of emphasis of biomedical research on minority-related 
concerns. 

National Conference on the Status of Biomedical Research for Minorities. We are 
interested in your thoughts on whether it would be appropriate to call for a meeting or 
conference on the status of biomedical research for minorities or on ways to better 
involve minorities in existing biomedical research. While we well understand that 
scientists should make decisions about what kind of clinical trials or other biomedical 
research gets funded, if there are new projects or research initiatives that NIH is 
launching, we believe it might be useful to consider ways to highlight them. 

DIABETES. We are pleased that the Department's FY 1999 budget request includes a $16 
million increase for diabetes programs at the CDC. We are interested in how this new funding 
can best be used to reduce the burden of diabetes among minorities, what initiatives you are 
considering for this new funding, and how best to highlight them. We understand that twenty 
percent of CDC's new funding would go to the National Diabetes Education Program which 
would have an emphasis on targeting minority communities. We believe that this new HHS 
increase, in addition to the $30 million per year for Native Americans through grants distributed 
by the Secretary in the FY1998 budget, has the potential to make a substantial contribution to 
reduce the problem of diabetes among minorities. 
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EXPAND INFANT MORTALITY PREVENTION ACTIVITIES AND SIDS CAMPAIGN. 
We agree that expanding the Healthy Start Program, as mentioned in your memo, to target new 
minority communities would be one effective way of moving forward in this area. We are 
unclear whether new dollars would be necessary for this expansion. We are also interested in 
discussing other areas that promote these goals. We are also interested in expanding the "Back 
to Sleep" campaign, which you also mention in your memo with a special target to minorities, 
including targeting local communities, churches, grandparents, and other outreach efforts. 

AIDS. We agree with the goals outlined in your memo, particularly with regard to increasing the 
percentage of minorities who are aware of their HIV serostatus and receive early access to 
primary care and other treatment. Consistent with these goals, we are interested in a 
demonstration that we recently leamed the Department is considering as part of a potential 
response to the Vice President's request to have HCFA look into the feasiblity of an AIDS 
Medicaid expansion. The proposed demonstration would implement a targeted outreach to high 
risk and HIV populations as well as a focused coordination of care effort across all programs 
treating HIV patients in a number of selected cities. We are also interested in discussing whether 
it makes sense to increase treatment programs such as ADAP, with a special emphasis on 
minority populations. 

IMMUNIZATIONS. We do not have any specific suggestions in these areas, but are interested 
in ideas the Department has in ways to reduce the disparities. While we have made substantial 
progress in increasing immunization rates among children, we are interested in discussing 
specific initiatives that would meet your goals of increasing immunization rates for adults. We 
are also interested in discussing whether it is necessary to pursue new ways to better target 
minority children. 



~1~ : Jennifer M. Palmieri 
i ... " ~ 11/03/97 07:52:30 PM , , 
Record Type: Record 

To: 
cc: 
bee: 

Christopher C. Jennings/OPO/EOP 
Sylvia M. Mathews/WHO/EOP, Elena Kagan/OPO/EOP, Stephanie S. StreettIWHO/EOP 

Subject: Re: health and race [f) 

Thanks for the update. From our viewpoint -- Dec. 15 and 18 are available as possibilities. (Dec. 
1 2 and 19th are not). 
Christopher C. Jennings 

tt+"Li : 
~C":-L Christopher C. Jennings 
too, 11/03/97 07: 12:07 PM 
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Record Type: Record 

To: Sylvia M. MathewsIWHO/EOP 

cc: Elena Kagan/OPO/EOP, Jennifer M. Palmieri/WHO/EOP 
Subject: Re: health and race ~ 

We called a meeting with HHS today to discuss the substance and timing of the race and health 
announcement. We informed them of the need for a one month delay. 

The downside of waiting until December is that we may miss out on announcement some FY '98 
grants targeted to minority communities that must be released in November. However, HHS (and 
Elena and I) understand the difficulties of President's hectic schedule and we are now on track to 
produce a good event in December. 

FYI, you should know that the Secretary is out for the first part of the month. The dates that work 
best for her are Dec. 12, 15, 18, or 19. What do you think about this timeframe? 

cj 



-. 

\. I 
h 

WL-" • .. Wow: 1' ..... , t..,-,-,,,,,,,"T 1; '""\ ""' ..... Y'o \ c- ti:J A. " .... '1 

~...l. 
y ..... zero 0 ~.,j.. --........ .. ~~; 1M. & kr. 

~:. h .ld ... t-t.v-~ 

I 'll.....-- c..J'\.-... c..n.'J., k .l ..... ~ w. .... ; ....... F-y '\ yo -+ ~........J.. 

! 1..:.." "I eul\""" - ............ ""'" n.A " e ... '»~· t'i ... I ...Q............... FY '1. 

\! E~· t).'1.."'-T .......... i.....L;. t..... - '2... ~ f'f 'cr -........l F'f "I "l Io.....l "P"""" 

i! (~...... ~~'1~<- ~ \-k-l.1"1.-., ~ l' '-\"""-
~ 'i:"..... t.~"""'" hM-I-'t\ "\ ~ \ ...... _<..A...., - h..........r-r. "i ~ 

l\..O,?", ~~,-, ,,\, - ~ 1\...:..1 ~. 

""-"'\....... V\..t.w l "" .. \,;. .... "'~........ V\\> s ............ , ...... "-.• '" c.c...c....-. .... ....:[i~ 
(]'/I. 1>\ ~~ --

\ .......... .....,L.;.-.\ 1!M....a~~ 11r- ct:. ...... ........Q "C..: .......... - ~~ 
h..r~ ~~I~CAA-...d\\."""""""I\. . 

. ~ • ......,u> \ \l........:; '")"''9' \ i ~ i ....... ~CL~ IA<I.... t..oo.). 

-h. ~~ 'il...t. "- C~IA.""':' ~ ~ 

30 .,. ............... WA.'> w......;....l ~ (t.-L... t '((Q.J. - c,..,~ ~ v ..... -

wi o..l t, '" -......I J1. S {o ..... s ~'-"- ~ e...J... '(1JJJ 
-{ ........ r - 1M.l..a,.Y1,A.'-" ( rt..-..-. - ~-.v- Q....L.o \.; ...... ~. 

S 'r ....... - ..l......c. """-CI.l; .. .......e...t'"\. w..L....... ~ - . 
~ I...'\Y1.... L ........ lc.~ ~~~l -

"""" 'Il....~ k1... - ~ -r' Lo't" 'PV'\»)~ S') -

~ "'- .......... IAA- t-.... ""\ -4 4. ~ '-'-.p - ~ ~oS W IA.J~ 



• 

. c..v......... "'..,... \-; - ....,; \1. c,.A.,J .. -c...., I---L k ~ l.""", ~ c..J..l o...e q filL....-. 
......... .& ~'1'l l...., ht.M-n , """" ~'\ 

. ,M ..... 't '1 ~I'-............... VloT "~"""'1 ~\1 --P,"""'-.....:.J.. HIoI.J..... &-

t"l-.t. 1M. <; Il ~4 e. - ..J. ~ """I., f"-'? ~ i """"I... 

l~"" ...... k: S" I.-ct.\. h .:rr l" .. .J. c.-- """"" ---:, h., . 
i 1" ""t.. hs. "'" J..- \A4UV'-

~'\ .Jo Ii lG1.MlMl.4......j ~ - l.. '"'\ - c..,,-- .................. : ~ . 

InA. 'f\,..\ l i ; cn.o\,.. \-.. 1> <-t c,.A'" c: - -.I 

(,.'/<"p ,,""y.. -. / 1'5 

tl\. I t>.....\-..._ ... l,.. ""'\ ...... \....u.-.,"'-, (40-... ___ to, 
I '>1 u L..... -h. q~"""'"T ...... J. .. ~ L.......~. 

r c e....... \ Cl. ~, -n.....:i \l.u. ~ c... ~.J\ (1.oo..Q. i """"1>, 

I ~"''''''''''--r-l I--f-m ~ h-Lu... ~......L..--... I~-
"'«.. ...... ~ -h.. ~ -n---.. c... ........... ( 'Sf (T" ~!..... e c..--..... ..,.. 

UI \ "\ cc-.c..v-.. 'I. - lot :I 1"'):-0\." T' l.l .... .t../ ~ !~ -
\ ""..l......~ ""'l bk \ ? \ 1 fWI ..... s 

Ii 
iCr;r :l>~k.. ~l~;t;-?~, o.Cl.. ~ ~~ .... ~ -n. ~] 
I ~ ""'\ .J"'-L l. ~ h r 11. .. · , 
i l~ \-0 t.;.vl. ~ W\...cJ4\ ~ 'i -- ' .... j"".i:v 

~IM~ ~"'"\ .. _ 



10/15/97 WED 19:26 FAX 2026907318 DHHS/ASPA @J003 

W~ - Ju.; I I - IN'j2. ""t h..._ 
·E1) - <L;;:C, 

u.s. DEI'AATMENT 0" HEALTH AND HUMAN ·SEAVIC:ES 
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Thursday, October 16, 1997 
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Contact: CDC Press Office 
(202) 639-3286 

VACCINATION LEVELS FOR MINORITY CHILDREN AT ALL-TIME HIGH . 
PARTNERSHIP EFFORTS HELPING TO CLOSE THE IMMUNIZATION GAP 

~ -~-

The CDC MMWR reported today that vaccinations for minority 
+< ""'- l..,....-J 

children in the United States have reached record high levels and 
met or exceeded most of the 1996 national immun~zat~on goals. In 
the United States today, vaccination levels are nearly the same for 
preschool children of all racial and ethnic groups, narrowing a gap 
that was estimated to be as wide as 26 percentage points a 
generation ago. 

For children living at or above the poverty level, all of the 
1996 national immunization goals were met or exceeded in the five 
racial and ethnic groups. However, vaccination coverage levels for 
children living below the poverty line were as much as 13 
percentage points lower than the coverage levels for children 
living at or above the poverty level. 

"These are compelling findings. We've shown that when 
Americans put their mind to it, and are equipped with adequate 
resources, gaps in health care for minority children can be 
narrowed," said Health and Human Services Secretary Donna E. 
Shalala. "Although our immunization partners around the nation 
should be exhilarated by this progress, disparity continues. We 
must continue to reach out to our neediest families to ensure all 
children have equal access to life-saving vaccines." 

In 1993, .the United States launched the Childhood Immunization 
Initiative (CII) ·to increase the number of preschool children 
protected through routine vaccination. Goals were set to vacc~nate~ 
at least 90 percent of U.S. children for most vaccines by 1996, and 
for all recommend~d vaccines by 2000. . . . 

According to CDC's National Immunization survey, the 1996 
goals for diphtheria, tetanus, pertussis vaccine (DTP) and 
hepatitis B vaccine weremet.or exceeded for African-American, 
Hispanic, American Indian/Alaskan Native, and Asian/Pacific 

. Islander chi.ldren. The goal for polio vaccines was met or exceeded 
for all groups except Hispanic and American Indian/Alaskan Native 
children who were within one percentage point of the goal. For· 
Haemoptrilus influe1l2ae type b vacc~ne (a vaccine that protects 
against meningitis), all groups met or exceeded the goal, except 
for Hispanic children, who were within one oint of the 90 percent 
goal. The meaSles vaccine goal was exceeded or a excep or 
Hispanic, African-American and American Indian/Alaskan Native 
children, who were within three percentage points of the goal. 
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Among children living below the poverty level, the goal for 
hepatitis B vaccine was met in all five racial and ethnic groups. 
The DTP goal was met in all groups except Asian/Pacific Islander 
children. For individual vaccines, the vaccination coverage 
levels across the racial ethnic groups for children living below 
the poverty level were up to 13 percentage points lower than 
children living at or above the poverty level. 

However, minority children still lag behind white children 
when overall vaccination rates are compared. While 79 percent of 
white children have received the full series of vaccinations by ] 
age 2, only 74 percent of African-American children and 71 
percent of Hispanic children are fully vaccinated against 

~
hildhOOd disease. Overall, the rate is 78 percent, up from 55 

percent in 1992, but still short of the 90 percent goal for the 
year 2000. . 

I 
"The relatively small gaps in coverage for each vaccine 

among the racial/ethnic groups reflect positively on the 
nationwide efforts to increase vaccination levels. State and 
local health departments and many community and professional 
organizations have partnered to improve immunization levels among 
minority children," said Dr. David Satcher, director, Centers for 
Disease Control and Prevention. "Each day in the United States, 
some 11,000 children are born. Parents and our immunization 
partners everywhere must continue their work to improve 
immunization lev~ls." 

The National Immunization survey is the first national 
survey measuring vaccination coverage for five racial and ethnic 
groups and is the first national survey to report coverage for 
children of Hispanic, American Indian/Alaskan Native, and 
Asian/Pacific Islander origin. 

"Every pare~t wants the best for their children's health. 
These data tell us that we have reached a new milestone for 
public health --' the virtual achievement of the 1996 goals for 
children in these five racial and ethnic groups," said Jose 
Cordero, M.D., acting director of CDC's National Immunization 
Program. "This is the first time, CDC has reported national 
immunization levels by racial and ethnic category. The National 
Immunization Survey is a critical tool in monitoring public 
health status for children of all populations." 

The CII was launched in August 1993. This initiative is 
working to increase and sustain infant immunization rates by: 
(1) improving the quality and quantity of immunization services; 
(2) reducing vaccine costs for parents; (3) increasing community 
participation, education and partnerships; (4) improving systems 
for monitoring diseases and vaccination; and (5) improving 
vaccines and vac,cine use. . 

141004 
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Parents and health care providers can learn more about 
vaccines and the diseases they prevent through CDC's National 
Immunization Information Hotline: 1-800-232-2522 for information 
in English or 1-800-232-0233 for information in Spanish. 
Information on childhood immunization is also available via the 
internet at http://www.cdc.gov/nip/home.htm. 
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I What Is It? I 

• A Presidential Initiative to significantly 
reduce disparities in health status among 
racial and ethnic minorities. 
- Establish projects in 30 communities--cities, 

counties, neighborhoods, or rural regions-- to 
create coalitions/innovative strategies. 

- Community-based participation linking health 
and social service providers, and educational, 
civic and religious organizations. 

j .-' 

• 



I Goal I 

• Provide communities flexibility to eliminate 
specific health disparities. Examples: 
- Infant mortality rates, including SIDS; 

- Breast and cervical cancer screening and management; 

- Heart disease and stroke; 

- Diabetes - related complications; 

- AIDS case rates through HIV serostatus knowledge and 
early medical treatment; and 

- Child and adult immunization rates. 



Use Healthy 

Start Model 

• Builds on the successful Healthy Start 
community-based solutions to infant mortality. 

• Utilizes a community-driven systems development 
approach to focus on specific health disparities. 

• Funds a wide variety of governmental, private and 
tribal grantees. 

• Maximizes existing resources, changes 
environments, integrates services, and engages 
communities in taking ownership of goals. 



I Principles I 

• Innovati~n in service delivery 

• CommunitylIndividual Commitment to 
goals and objectives 

• Increase Access to health and social services, 

• Integration of complex prevention, treatment 
and educational services': 

• Multi-Agency Participation to facilitate 
incorporation of related existing programs. 
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Data Collection 

& Evaluation 

• Significant emphasis on the collection of 
baseline data 

• Central evaluation of~eatt4 $larii.L.i!e 
impact 
- Overtime 

. 

- .Across targeted communities 



Federal 

Commitment 

• Provide $360 million over 5 years to create 30 
community-based coalitions. 

• Provide funding priority in existing grant programs for 
~~ ~.tile communities. 

• Expand biomedical and behavioral research to identify 
factors contributing to disparities. 

• Establish performance measures in existing Federal 
programs to eliminate health disparities. 

• Provide access to experts, technical assistance and 
training. 
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'ti'eatt4 Stad J1~ Initiative 

What Is it? 

Background: 
Despite significant progress in the overall health picture of the nation, as reported in Health, 
United States, there are continuing disparities in the burden of death and illness experienced by 

. Blacks, Hispanics, American Indians and Alaska Natives and Asians and Pacific Islanders 
compared to the U.S. population as a whole. Demographic changes are expected to heighten this 
problem if a successful intervention is not launched. 

There continues to be challenges in addressing the health concerns of the rapidly growing racial 
and ethnic minority populations in this country: 

• There is a lack of access to care. Minority popUlations lack insurance, over use emergency 
rooms, and as a nation we lack sufficient trained professionals who are most likely to serve 
minority populations. 

• There is a lack of policies and programs which specifically address identified health care needs 
of minority populations. Despite disproportionate disparities in morbidity and mortality 
outcomes, our systems for services are not designed to address this disparity. 

• There is a lack of prevention efforts "marketed" specifically to minority populations. 

• There is a lack of national data on minority populations, and in particular information about 
subpopulations continues to be severely deficient. 

Initiative: 

The'ti'eatt4 SfMt J1~ Initiative would establish 30 targeted communities to significantly reduce 

health disparities among racial and ethnic minorities. This initiative would be a comprehensive 
targeted strategy within a defined area to enhance access to services and change health outcomes 
through a more tightly coordinated continuum the preventive, medical, social, educational, civic 
and religious organizations. This Initiative will build on the successes of the Healthy Start model 
and the Minority Community Health Coalition Demonstration Grant Program. 

• Communities - Through a national competition, we would provide communities with the 
resources, primarily "glue money", intended to enable the development of coalitions. 
Providers, consumers, educators, and other community organizations would come together at 
the same table in order to maximize existing resources to achieve more together than could be 
achieved alone. These resources would be used to develop community needs assessments, 
reach out to minority populations, integrate services delivery systems and buil4 partnerships. 

Definition of Community - A city, county, neighborhood or rural region with a definable 
and significant health disparity among racial and ethnic minorities. 



The 'We4lt4 Stant -..1<1e initiative will provide communities with the flexibility to address specific 

health disparities which most impact on their community. The Department has selected six health 
problem areas as examples of disparities communities may choose to address: 

• Infant mortality -- Per 1,000 live births: Total 7.2; White 6.0; Black: 14.2 

• Breast and cervical cancer -- Breast screening for women 2: 50 years of age: Total 56%; 
White 56%; Black 56%; Cervical Screening for women 2: 18 years: Total 77%; White 76%; 
Black 84% 

• Heart disease and stroke -- Mortality rates per 100,000 Heart: Total 108; White 105; Black 
147; Stroke: Total 26.7; White 24.7; Black 45.0 

• Diabetes -- End Stage Renal Disease per 1,000 persons with diabetes: Total 3; White 2.4; 
Black 5.2 

• AIDS case rates -- per 100,000: Total 31.4, White 16.2; Black 115.3 

• Child and adult immunizations -- Adults age 65+: Influenza: Total 55%; White 57%; 
Black 39%; Pneumococcal: Total 30%; White 31%; Black 15% 

These focus areas are drawn from the health objectives for the nation, Health People 2000. The 
targets to reduce these disparities have been established in collaboration with the major national 
organizations that are active in addressing health concerns for the affected populations. The six 
focus areas will receive priority attention because achieving these goals will make an important 

, contribution to improving the health of racial and ethnic minorities. . 

In the process we will use targeted strategies and resources to address these problem areas. The 

'We4lt4 Stant -..1<1e Initiative will contribute materially to our longer term objective of 

substantially eliminating disparities in health status by the year 2010. 



Use Healthy Start Model 

There has been tremendous support for the "process" we used in developing the Healthy Start 
communities and their coalition building strategies to prevent and reduce infant mortality. We 
want to bring the lessons learned and the valuable experiences gained in designing these 
demonstration projects to support communities to develop sustainable solutions to the problems 
or minority health disparities. 

We intend to create community driven systems, through seeking commitment and participation of 
community leaders, health care and social services providers, and other civic and religious 
organizations. We want to provide opportunities for community capacity building through 
coalitions to significantly reduce racial and ethnic health disparities. 

We would entertain a wide variety of eligible governmental, private, and tribal entities as ~eatt4 

St<R:t .tile grantees who demonstrate a commitment and strategy for addressing a specific health 

disparity. We would also require the commitment and endorsement of State governments to 
ensure the success of the project. 

We are also building on the experience ofthe Office of Minority Health's Minority Community 
Health Coalition Demonstration Grant Program. These were small one-year grants, renewable up 
to 3-years, with specific focuses on interventions-tobacco use cessation, hepatitis B, TB, etc. 

Like Healthy Start and the Minority Community Health Coalitions, ~eatt4 Stad.tile would 

maximize existing resources. Many programs remain categorically focused around immediate 
goals and reducing or preventing disparities among racial and ethnic minorities is not perceived as 

their charge. ~eatt4 St<R:t .tile coalitions bring these programs to a shared table to invest in a 

vision which may exceed their individual goals. At the table, all stakeholders would begin to 
perceive a clear benefit in making efforts to utilize their existing resources--marshaling non
monetary strategies--to overcome turf issues, bureaucratic procedures and discrimination. 

Healthy Start Hist0n': 

• As ofFY 1997, HRSA has a total of60 Healthy Start grantees and has spent a cumulative 
total of$556 million. The demonstration program began in FY 1991 with 15 communities 
which had exceptionally high infant mortality rates receiving a total of $25 million in planning 
funds. The program was expanded in FY 1994 to seven additional communities. In FY 1997, 
HHS has begun the replication phase of the Healthy Start program and awarded 40 new 
grants to implement successful infant mortality reduction strategies developed by the original 
grantees. 

• Some of our successes have been: 

In Pittsburgh, decreases in low birthweight births 6.5% compared to 12.8%. 
In Philadelphia, project experienced 30.8% reduction using alcohol during pregnancy. 



In Washington, DC, births to adolescents declined 11%; in Philadelphia 14%. 
New York reported a 40% reduction in infant mortality in the project catchment area, 
resulting in a 24% citywide decline. 
In Baltimore, case management techniques reduced substance abuse, inappropriate weight 
gain, and under utilization of prenatal care, resulting in lower rates of low birthweight 
births, poor pregnancy outcomes, and reductions in infant mortality. 



Principles 

The "riIea1t4 Se.vrt L4e initiative will be based on five principles: 

• Innovation in service delivery -- We must encourage innovative and flexible solutions 
developed at the local level to address specific community needs. Are more cardiovascular 
screenings important? Do people need dietary assessments? Are referrals to other health 
agencies hampered by turf battles? Is more infonnation needed on how sexually transmitted 
diseases are prevented? Is transportation a barrier? Are local institutions culturally 
insensitive? 

• CommunitylIndividual Commitment to goals and objectives -- Success is largely 
contingent on the community/individual "buy-in". We need to give people the practical tools 
to improve their lives. Service delivery systems will be demand driven as communities 
actively involve themselves in determining needs/goals/objectives. 

• Increase Access to health and social services -- To improve the health outcomes of racial and 
ethnic populations we need a wide variety of responses that can best be enhanced by coalition 
building. For example, we need to expand prenatal services; increase the proportion on 
rriinority women having mammograms, clinical breast exams, and Pap tests; increase AIDS 
counseling and testing and early access to primary care, increase adult immunizations. 

• Integration of complex prevention, treatment and educational services -- Minority 
populations at risk are unable or unwilling to navigate a complex web of providers and 
agencies in order to get their needs met. We must strive to make systems work together to 
meet consumers needs. Through integrating systems we can more efficiently and effectively 
engage hard-to-reach minority populations in a broader range of health and preventive 
services. 

• Multi-Agency Participation to facilitate incorporation of related existing programs -- There 
are a vast number of participants out there with resources, networks, and experience -
Community Health Centers, Ryan White Care providers, Maternal and Child Health Clinics, 
Family Planning Clinics, Public Health Departments, immunization clinics, State Offices of 
Minority Health, National Minority Health Network, Regional Minority Health Consultants, 
Area Agencies on Aging, Medicaid State Agencies, etc. 



• 

• 

Data Collection & Eyaluation 

Data collection and evaluation serves many purposes, including the detennination of current 
activities; review of past activities in order to better implement future plans; and as a basis to 
make modifications and redirections of existing policies and practices. 

"riIea1t4 St«tre Li{e initiative will be evaluated in an attempt to attribute changes in health status 

to the specific activities as opposed to intervening variables. Especially important is measuring 
organizational variables such as participation and decision-making process and support in each 
community, degree of coordination among providers, and provider or site-specific structure and 
incentives will be examined, as well as the level of client satisfaction. 

The 30 communities themselves will be responsible for ongoing evaluation of progress toward 
achievement of the goals they have articulated. The processes of implementation, evaluation, 
changes and reevaluation are an integral component of good management and would be an 
essential part of the initiative. 



• 

• 

Federal Commitment 

The~eatt4 Sttv:t ~~ initiative would make a total of$360 million to 30 communities over the 
next 5 years. This "glue money" would permit the creation of a community coalition with initial 
planning and subsequent operational stages. We would assume: 

• Providing a total of$12 million over 5 years to each of the 30 communities. 
• Funding for Year One would be a $1 million planning grant. 
• Funding for Year Two would grow to $2 million, further planning and initial implementation. 
• Funding for the Years Three thru Five would average $3 million annually as the projects 

become operational. 

In existing grant programs, HHS would give priority for funding increases to projects in 'Weatt4 
Sttv:t ~~ communities. 

Nlli, AHCPR, and CDC will direct an increasing level of attention to research promoting 
improvement in the health status of minorities throughout their lifespan and expand participation 
of underrepresented minorities in all aspects of biomedical and behavioral research. Since 1992, 
there has been a Minority Health Research Initiative--$63 million this year--with a large part of 
the research focused based on recommendations of consensus conferences. Minority educators, 
research scientists and community organizations have been welcomed into this priority setting 
process to help reduce the gap in minority research and training. 'Weatt4 Sttv:t ~~ community 

coalitions would be a welcome addition to this research initiative. 

All of our agencies and programs are in the process of developing comprehensive Government 
Performance and Results Act (GPRA) plans. Many programs have focused and drawn on the 
health objectives of the nation, Healthy People 2000, which include targets for reducing 
disparities among racial and ethnic minorities. We will focus heightened attention to these racial 
disparity goals in our GPRA plans. 

As Federal partners, we will provide access to experts--Federal and elsewhere--to assist 
communities in their coalition building process. Technical assistance is often a critical component, 
as is training. We will provide multiple points of access to the communities in gaining the 
knowledge and skills they need to be successful. Part of the modest grant to these communities, 
would be available to facilitate the training and technical assistance needs of the coalitions. 



Eliminating Disparities in Health 

In support of the President's Initiative on Race, the Department !lfHealth and Human Services 
has identified six areas in which racial and ethnic minorities experience serious disparities in 
access to health services and in health status. The leadership and resources of the Department 
will be ""mmitted to achieving significant reductions in these disparities by the Year 2000, with 
the,UltirDategoal of eliminating these disparities. Through thisetrort, we ~I1 CQntribute to 
mee~g three of the five central goals of the President's Jnitiative on Race: . 
· <'I. • • ~ '. ., • '. . 

• 

• 

, • . ," '" 1 . '" j 

'educate the nation about the facts surroundingtIie issue ofriuiii' . . " . . 
'. , 

promote a constructive dialogue to confront and work through the difficUlt and 
controversial issues surrounding race 

find, develop and implement solutions in critical areas such as health care for 
individuals, communities, corporations and govemment at all levels. 

A national focus on health disparities is needed given the compelling evidence that race anel _" 
ethnicity correlate with persistent, and often increasing, health disparities between populations.in 
the United States. Indeed, despite significant progress in the overall health of the nation, as 
documented in Health, United States, the annual report card on the health status of the American 
people, there are continuing disparities in the burden of death and illness experienced by Blacks, 
Hispanics, American Indians and Alaska Natives and Asians and Pacific Islanders as compared 
to the U.S. popUlation as a whole. The demographic changes that will unfold over the next 
several decades heighten the importance of addressing the issue of disparities in health status: 
Groups that currently experience poorer health status ,-;i11 increase as a proportion of the total . 
popUlation. Therefore, the future health of the American people will be substantially influenced 
by our success in improving the health of racial and ethnic minorities. 

It is particUlarly important that the Department and the nation focus on the issue of disparities in 
access to services and health status as major changes unfold in the systems C1I'Ough which care is 
financed and delivered. Indeed, one of the Department's strategic goals for the next six years is 
to improve the quality of health care, with particular attention given to the problem of disparities 
in access to quality services. However, it is important to note that improvements in prevention 
and clinical services can only partially address the difficult, complex and often controversial 
issues slilTounding racial and ethnic disparities in health status. Education, income and other 
socioecqnomic factors playa large role in influencing health outcomes. The Department's 
progranis to improve the economic security oflow-income families and communities will be 
important eontributors to improving the health status of low-income popUlations-popUlations 
that are disproportionately composed of racial and ethnic minorities. We look forward to 
collaborations with other federal departments, states and the private sector to address the broader 
determinants of health. 



The Department has selected six health problem areas to address as part of the President's 
Initiative on Race: infant mortality, breast and cervical cancer, heart disease and stroke, diabetes, 
AIDS case rates, and child and adult immunizations. These focus areas are drawn' from the 
health objectives for the nation, Healthy People 2000. The targets to reduce these disparities 
have been established in collaboration with the major national organizations that are active in 
addressing health concerns for the affected populations. The six focus areas will receive priority 
attention because achieving these goals will make an important contribution to improving the 

'. health of racial and ethnic minorities. In the process we will also learn how to more effectively 
target strategies and resources to address other problem areas. This exercise will contribute 
materially to our longer term objective of substantially eliminating disparities in health status by 
the year 2019. 

To achieve the goals of the President's Initiative on Race will require a reexamination and re
energizing of existing efforts within the Department. The Department must redouble its efforts 
to assure that the needs of its customers are identified and addressed, and that Departmental 
efforts are communicated as effectively as possible. The Department must broaden and 
strengthen its partnerships with state and local govemments, with national and regional minority 
health and other minority-focused organizations, and with minority community-based 
organizations-those who have the greatest access to and knowledge of the community. Finally, 
the Department must ensure that adequate monitoring efforts are carried out, and that local and 
national data necessary for determining priorities, and designing programs are available. 

The Department has set forth an action plan for the next twelve months aimed at achieving 
progress towards the six goals. In addition, the Secretary and the Assistant Secretary for Health 
will conduct strategic assessments for each of the six goals over the next year to assess whether 
the Department and the nation are doing the right things to assure that the goals are met, and to 
begin a broad national dialogue to identify the most effective actions to achieve progress in these 
six areas, and by extension the other areas of disparity that must be addressed in the long term. 



-. 

Eliminate disparities in infant mortality rates, 
including death from Sudden Infant Death Syndrome (SIOS) 

There are substantial mcial and ethnic disparities in infant morbidity and mortality mtes in the 
uillied,States. pur goal is to continue progress ~ reducmg'ovemII morbidity and mortality mtes, 
and'tO eventually eliniinate disparities among groups. As a major step toWlirds thiit end, we have 
~ a'near term goal of reducing the greatest disparity in infant mortality, ~ch 'is among blacks 
whose mte is nearly 2 Y. times as great as whites, by at least 20% from their 1996 mte by the 
Year 2000. We will also work to reduce infant mortality'i:ates among American Indians and 
Alaska Natives, Puerto Ricans, and Native Hawaiians whose mtes are also above the national 
avemge. These are our goals under Healthy People-the nation's health objectives. 

Infant Mortality Rates for the United States by Race, 1990-1996. 
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Infant Mortality Rate Baselines: 
,Total: 7.2 per 1,000 live births (1996 preliminary data) 
Black: 14.2 per 1,000 live births (1996 preliminary data) 
White: 6.0 per 1,000 live births (1996 preliminary data) 

1996 

Data Source: National Vital Statistics System natality/mortality files, CDC, NCHS 

Periodicity of data source: Annual. Preliminary data for the total population, and for white and 
black subgroups are available nine months after the close of the data year; final data are available 
16 months after the close of the data year. Data for other subgroups come from linked data 
sources and are not available until 21 months after the close of the year (due to inconsistencies in 



reporting ethnic origin, birth and death files for Hispanic and other minorities that must be linked 
before accurate statistics can be reported). Linked infant birth and death file data for 1995 will 
be available this fall for American Indians and Alaska Natives, Puerto Ricans, and Native 
Hawaiians. 

Background: Although overall infant mortality rates have been declining, the decline in rates 
for a number of racial and ethnic groups significantly lags behind the national experience. A 
major factor in these varied rates is the substantial racial disparity in low birth weight and 
pretermbirth. Much of the decline in overall rates can be traced to research advances, better 
understandipg and treatment of respiratory distress syndrome as well as reductions in deaths due 
to Sudden Itifant Death Syndrome (SIOS). Despite improvements in recent years, SIOS still 
accounts for approximately 10% of all infant deaths in the first year of life. Minority populations 
are at greater risk for SIOS, with rates among blacks being two and one half times that of whites, 
and among some American Indian and Alaska Native populations being three to four times 
greater. Among blacks the SIOS rate has declined 18 percent between 1993 and 1995, the largest 
decline ever observed. However, the disparity between blacks and whites for SIDS remains 
large. 

Sudden Infant Death Syndrome (SIDS) Rates for the United States by Race, 1990-1995. 
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Race for infants who died Iiom SIOS was determined by the race of each infan~ and race for aJllive-bom infants was 
deIcrmincd by the race of the mother. 

Sudden Infant Death Syndrome Rate Baselines: 
Total: 74.2 per I 00,000 live~bom infants (1996 preliminary data) 
Black: 178.6 per 100,000 live-born infants (1995) 
White: 71.0 per 100,000 live-born infants (1995) 



Data Source: National Vital Statistics System mortality data, CDC, NCHS 

Periodicity of data source: Annual. Preliminary data for the total population are available nine 
months after the close of the data year; finaJ data that include racial subgroups are available 16 
months after the close of the data year. 

S!~ategy for Achieving the Goal 
.'<' .. ~. '.' 
~'~"· . .'Provid~ eJihanced prenatal services to low-incOme pregnimt wo~enby building 
, . community-based outreach and family-centered mfrastructures in communities with high 

rates of infant mortality, morbidity, and poverty. 

• Support a range of biological and behavioral research to better identify the specific factors 
contributing to the racial and ethnic disparities assOciated with infant death, preterm 
delivery, low birth weight, sros, and related adverse outcomes. 

• Form linkages among public agencies and academic, professional, business and ollie: .;:";vate 
entities to address and promote coordinated research and health and social services. 

• Promote the recruitment and training of minority researchers and the support of minority 
institutions that have immediate access and can contribute to the care of high-risk 
populations. 

Action Steps for the Next 12 Months 

o Increase to 1 00% the number of States with a plan that addresses infant mortality reduction 

and the associated racial/ethnic disparities. Emphasis will be placed on increasing the 
percentage of minority pregnant women receiving prenatal care in the first trimester. 

o . All 50 States will have active "Back to Sleep" or sros risk reduction cantpaigns 

o . Increase to 60 the number of high-risk communities addressing infant mortality reduction, 

and especially the elimination of disparities in infant mortality rates. 

Examples of Programs that Support this Strategy 

• "Back-to-Sleep" Campaign: Much of the recent decline in the incidence of sros is 
credited to this cantpaign which recommends that healthy babies be placed on their backs to 
sleep to help reduce the incidence of SIDS. The cantpaign will expand efforts to reach 
minority and ethnic populations. (NIH, HRSA, CDC) 

• ' Cultural Competence in SIDS Service Delivery Systems: Complete a Task Force Report 
by Fall 1997 with recommendations for culturally competent strategies to improve public 



., 

health campaigns and bereavement services for under served racial and ethnic populations. 
(HRSA) 

• SIDS-Related Research: Support research to I) better understand the physiologic causes of 
SIDS and why SIDS infants die, 2) develop effective screening tests that can identify infants 
at risk for SIOS, 3) develop effective pharmacologic therapies for high risk infants; and 4) 
define specific patterns of risk in racial populations. (NIH) 

• Healthy Start Initiative: Fund approximately 40 new high-risk communities to implement 
one or more of the community-based strategies to reduce infant m6rtaIiiy determined to best 

. ad<Iress the needs of the individual community. (HRSA) . 

• State MortalitylMorbidity Review Support Programs: Support up to five States in their 
efforts to promote, coordinate, and sustain mortality and morbidity review programs at state 
and community levels. This will allow States to expand their focus to morbidities and 
additional population groups. Emphasis will be placed on developing community and state 
partnerships that utilize the community-based review findings pertaining to service barriers 
and proposed systems changes to improve racial disparities and other problems associated 
with poor pregnancy or child health outcomes. (HRSA) 

• Perinatal Research: Increase identification of risk factors and biological markers for 
adverse pregnancy outcomes, (e.g., LBW and preterm births), as well as SIDS, among 
minorities, with the expectation of developing appropriate and effective interventions and 
treatments for clinical conditions. (NIH, HRSA, CDC) 



Eliminate disparities in breast and cervical 
cancer screening and management. 

cancer is the second leading cause of death for all women. Disparities in breas~ and cervical 
cancer incidence and death rates occur among various racial and ethitic groups. Screening to 
detect early disease is critical in the management of these two cancers. Even small changes in 
the percentage of women screened by mammography and Pap tests can have significant impact 
on the overall burden of suffering from these cancers. Our goal is to continue progress in getting 

. more women screened for these two cancers at the appropriate age and time intervals, and to 
eventually eliminate disparities among all racial and ethnic groups in regards to screening and 
management. 

Breast Cancer: 

Our goal for the year 2000 for breast cancer screening is to increase to at least 60% those women 
of all racial or ethnic groups aged 50 and older who,have received a clinical breast exam and a 
mammogram within the preceding two years. This means we will have to increase the screening 
rate among white and black women by 7% from their 1994 level, American Indian and Alaska 
Natives by 13 %, Hispanic women by 20%, and Asian and Pacific Islanders by 30% in order to 
reach our goal under Healthy People--the nation's health objectives. 

Proportion of Women Aged 50 and Older Wbo Have Received a Clinical 
Breast Examination and a Mammogram Witbin tbe Preceding Two Years, 
United States, 1992 and 1994. 
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Breast Cancer Screening Rate Baselines for women ~ 50 years of age: 
Total: 56 % (1994) 
Mite: 56% (1994) 
Black: 56% (1994) 
Hispanic: 50 % (1994) 
American Indian/Alaska Native (AllAN): 53% (1994) 
AsiDn and Pacific Islanders (API): 46% (1994) ': ,; 

~~~sou~,~::Nati~na1 Health Interview Survey, CDC,NC~~ ,~.';:. :, :".;"'., '" 
.'. ,,'. ."" " : '. .'.' ~'- " . 

-P:riOdi~iti,~i D~ta Souree: Data are available once' ev~ ~ years, six months after the close 
of the d8.ta year. ' , 

Cervical Cancer: 

Our goal for the year 2000 for cervical cancer is to increaSe to at least 85% the proportion of all 
women aged 18 and older who have received a Pap test within the preceding three years. This is 
our goal under Healthy People--the nation's health objectives. 

Proportion of W om en aged 18 and Older Who H ave Received a Pap Telt 
.. lIbl. tbe Past Three Ye.rl, U.lted Statel, 1992 •• d 1994. 
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Cervical Cancer Screening Rate Baselines for women age ~ 18 years : 
, Total: 77%'(1994) 

White:,76% ,(1994) 
,.Black:84% '(1994) 

Hispanic: 74 % (1994) 
American Indian/Alaska Native (AllAN): 73% (1994) 
Asian and Pacific Islanders (API): 66% (1994) 

Data Source: National Health Interview Survey, CDC, NCHS 



Periodicity of Data Source: Data are available once every three years, six months after the close 
of the data year. 

Discussion: Black women have a 30% greater risk of dying from breast cancer than white 
women, despite an overall lower risk of acquiring breast cancer in the first place. This higher 
death rate among blacks is most likely due to later diagnosis and treatment, hence the need for 
better cancer screening and management among minoritY populations. Furthermore, the breast 
cancer death rate decreased 10 percent for white women during 1980-1995, while it increased 18 
~t for blaCk women. These disparities hold true for cemC!li cancer as well, where the death 
~'are higher for black (5.2 per 100,000 in 1995) and Hispamc women (3.1 per 100,000) than 
forthe 'total population (2.5 per 100,000). .....' 

Strategy for Achieving the Goal 

• Increase public education campaigns to address the benefits of mammography; thereby 
increasing the proportions of women aged 50-70 who have had a screening mammogram 
in the prior two years. 

• Provide access to optimal care for minority women. 

• Establish the Healthy People goal as performance measures in HRSA Primary Care 
Programs and as program expectations for community and migrant health centers across 
the nation. 

Action Steps for the Next 12 months. 

o Increase in the proportion of minority women 50 to 70 years of age who have had a 
mammogram and clinical breast exam in the past two years as measured by the 1998 
National Health Interview Survey. 

Increase the proportion of minority women aged 18 and above who have had a Pap test 
in the prior three years as measured by the 1998 National Health Interview Survey. 

o Expand access to screening and treatment to underserved women through the Breast and 
Cervical Cancer Early Detection Program. 

Examples of Programs that Support this Strategy 

• CDC's National Breast and Cervical Cancer Early Detection Program builds the 
public health infrastructure for breast and cervical cancer early detection in States through 
public and provider education, quality assurance, surveillance and partnership 
development. This program offers free or low-cost mammography and Pap tests to 
medically under served women, many of whom are minorities. Nearly I million 
screening tests have been performed since the program's inception. 



• 
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The National Cancer Institute (NCI) is funding twelve regional conferences in FY 1997 
on the recruitment and retention of minorities in clinical trials. 

The National Program of Cancer Registries (NPCR), which supports comprehensive, 
timely, accurate cancer registries in 42 States and the District of Columbia. The NPCR 
enables reporting of cancer data by age, ethnicity and geographic regions and provides 
critical feedback to States for tracking cancer trends, targeting and evaluating cancer 
control interventions, and health resource planning. 

The Information Action Council of the National Action Plan on Breast Cancer has 
developed a Bridge to Underserved Populations initiative. This initiative is exploring 
a variety of strategies for providing hard-ta-reach populations with breast cancer 
information using the Internet. The lAC cOnvened a series of regional meetings across 
the country to investigate and develop strategies for bridging the gap between the 
underserved women and the Information Superhighway. The meetings brought together 
community based organizations, private organizations, and women from underserved 
communities. The lAC plans to build partnerships with community based organizations 
in model pilot projects, that will ensure that underserved women have access to the 
wealth of information about breast cancer available on the Information Superhighway. 

The Health Care Financing Administration Medicare Mammography Campaign, 
which was launched in conjunction with First Lady Hillary Rodham Clinton and the U.S. 
Public Health Service's Office on Women's Health, encourages older women to use 
Medicare's mammography screening benefit. 

Coverage of Mammography and Pap Smears Under Medicare and M;edicaid -
Under H.R 2015, enacted in August 1997, mammography coverage under Medicare will 
be expanded to include annual screening mammograms for women over 39, with the cost
sharing waived. Pelvic exams, clinical breast exams, and Pap smears will be covered 
under Medicare every three years, with annual Pap smears for women at risk of 
developing cervical cancer and those who have not had negative Pap smear in the past 
three years. Cost-sharing would also be waived. The Health Care Financing 
Administration has also sent letters to state Medicaid Directors urging them to provide 
coverage for annual screening mammograms for women aged 40 and older under 
Medicaid. 

• HCFA will continue projects with medical peer review organizations to measure quality 
of medical practice and assure that all Americans receive the same high quality health 
care. 



• The Minority Women's Health Initiative of the PHS Office on Women's Health 
(OWH) was developed in response to recommendations made during the PHS OWH 
Minority Women's Health Conference in January 1997. This initiative will target breast 
cancer in minority women as a top priority. 

• The Federal Coordinating Committee on Breast Cancer will be awarding up to $3 
, : ,'million in fiscal year 1997 to supplement existipg ~~ as' well lis to support 

" : '.' approved but unfunded projects that are targ~ to:WaniSi'educiiig ),reast cancer in 
::",:',:,:,: :~derserved Populations. These funds will bCdistr:ibutefiiQ,hllitgencies ofth~ fed~ral 
",::; government thiit carry out breast cancer activities." c, ", c ",,',' , 

. .,.. :~" '~ . .',' ~F 
.; , 

,', 



Eliminate disparities in heart disease and stroke 

CardiovascUlar disease, particularly heart disease and stroke, kills nearly as many Americans as 
all oihei-diseases combined and is also one of the major Causes of disability in the United States. 
OUr gOal Js to Continue progress in reducing the overall death fates from heiut diSease and stroke, 
and to eve~fil:allY eliminate disparities among all racial and ethnic groups. In oroer to have the 
greatest iJnPiu:t towards that end, we have set near term goals of reducing the heart disease and 
stroke mortality rates among blacks by 25% from their 1995 level by the year 2000; these are our 
goals under Healthy People~-the nation's health objectives. Although age-adjusted death rates 
for cardiovascular disease among other minority groups are lower than the national average, 
there are subgroups within these populations that have high mortality rates from heart disease 
and stroke. We will develop strategies to reduce these mortality rates as well. 

Rates of Coronary Heart Disease (COO) Deaths, United States, 1992-1995. 
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Coronary Heart Disease Mortality Rate Baselines: 
Total: 108 per 100,000 persons (age-adjusted) (1995) 
White: 105 per 100,000 persons (age-adjusted) (1995) 
Black: 147 per 100,000 persons (age-adjusted) (1995) 
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Black 

Wbite 

American Indian/Alaska Natives: 76 per 100,000 persons (age-adjusted) (1995) 
AsianlPacific Islanders: 63 per 100,000 persons (age-adjusted) (1995) 



.. 

Data Source: National Vital Statistics System mortality files, CDC, NCHS 

Periodicilr of Data Source: Data are currently available on an annual basis approximately 16 
months after the close of the data year. 

Mortality data are collected on minority subgroups; however, denominator,data for'total Hispanic 
p6piJIationrequires special data runs from Census to estimate the populatiop siUs as of July 1 of 
the data: year. These data are' available approximately 28-30 mo,nths foll~Wi,ngtheJuly'l date. 
(I 995data Will be available in fall 1997.) , ,.:::. ' " ' , 

. ~. -; .. : - . . . . -., 

, , 

Mortality data are collected on AsianlPacific Islander subpopulatioDs. However, the latest 
denominator data available from Census for these subpopulations is 1990. 

Rates of Stroke Deaths, United States, 1992-1995. 

180 age-adjusted rate per 100,000 

160 

140 

120 

100 -

80 

60 

40 

20 

0 
1992 1993 1994 

Stroke MomHty Rate Baselines: 
. 'Total: 26.7 Per 100,000 persons (age-adjusted) (1995) 

. White: 24.7 per 100,000 persons (age-adjusted) (1995) 
'Black: 45.0 per 100,000 persons (age-adjusted) (1995) 
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1995 

American Indian/Alaska Natives: 21.6 per 100,000 persons (age-adjusted) (1995) 
AsianlPacific Islanders: 25.8 per 100,000 persons (age-adjusted) (1995) 

Data Source: National Vital Statistics System mortality files, CDC, NCHS 

. 

Periodicity of Data Source: Data are currently available on an annual basis approximately 16 
months after the close of the data year. 



Discussion: The age-adjusted death rate for coronary heart disease for the total population 
-declined by 20% from 1987 to 1995; for blacks, the overall decrease was only 13 percent. 
Within similarly insured populations such as Medicare reeipients. there are significant disparities 
between blacks and whites in the use of certain diagnostic procedures for heart disease that 
cannot be explained by differences in the severity of symptoms. Racial and ethnic minorities 
also have higher rates of hypertension, tend to develop hypertension at an earlier age, and are 
leSs likely to be undergoing treatment to control theirhl8h blood prCssim:. Furthermore, the 

. -.:; .. rates for regUlar screening for cholesterol, another riskfaiitOr.f~~hCart ~se8se, s~owc,tiSparities 
',-. <".~ . _ - ••• ").J;'" , .... ,"'. •. _'."._ 

. 'fOfCertain racial and ethnic minorities-only50% of Aiherican IridiailSf Alaska Natives, '44% of 
- ., ......... ~ ," •... "_"" -, .:r.- ;-t':',-.• i ... : -'\"".,," . 

.. ASi!iriAm~ric8ns, and 38% of Hispanics have h8d their'i::h6Ieste.vI·i::heck~ Within the past two 

. i~~/" ,'. >~'.:'. .:. "1;'; '1 ~.~," -' ~ -' ... 

,Strategy for Achieving the Goal 

• Foster efforts by public and private health-related organizations to disseminate and 
implement current knowledge about prevention and treatment of cardiovaseular disease 

• Further explore issues of cardiovaseular risk factors to define more clearly those 
populations that are at increased risk for cardiovaseular disease. 

• Conduct research to identify genetic determinants of elevated risk. 

• Establish the Healthy People goals as perfonnance measures in HRSA Primary Care 
Programs and as program expectations for community and migrant health centers across 
the nation. 

Action Steps for the Next 12 Months 

o Evaluate results of the Latino Community Cardiovascular Disease Prevention and 
Outreach Initiative and use findings for planning a national strategy .. 

~o Implement selected program oun:each strategies as reflected in the NHLBI Ad Hoc 
Committee on Minority PopUlations 5-Year Strategic Plan developed in FY 97. 

Initiate a new AsianlPacific Islander American Cardiovaseular Disease Prevention 
Initiative. 

o. Initi8te a new coronary heart disease professional medical education Website for health 
professionals who provide care to black patients. 

Disseminate widely the training materials on cultural competence so that health care 
providers have information that is relevant to greater patient compliance and ?etter 
outcomes. 



Examples of Programs that Support this Strategy 

• The Mrican American Community Cardiovascular Disease Prevention and 
Outreach Initiative, established by the National Heart, Lung, and Blood Institute 

· (NHLBI) in 1992. As a part of this initiative, the NJH.BI works with the NatioDaJ 
Medical Association, Association of Black Cardiologists, National Black Nurses' 

'. . .~iation, and historically black medical colleg~ ~d uni~ersitie~' mediCa! sChools to 
. ...•... dev~lop and implement community-~cardjov,~1IJ !fi~Pre:vention and 

.:/:.',~·€dUciuiori·projects for inner-city blacks.<' . : .>V"'"··,, '. ;'; \~;:;; . ..' 
. ;"':'~ .... "~"" ... ' -.. •. _. -. ", . 'I:.; ,-::" 

;: .:._.'" 1-,' .' ,". • .':' ," 

• The Latino Community Cardiovascular Disease Prevention 'and Outreach Initiative, 
eStablished in 1995 by the NHLBI. This initiative 'is composed of loc8.J projects that 

· involve community members in health promotion and disease prevention programs; 
· develop culturally appropriate and language-specific materials; involve existing 
community organizations and services; use select influential media; and incorporate 
positive community lifestyles, values, and beliefs. Plans are underway to transition these 
local projects to a national effort. 

• Building Healthy Hearts for American Indians and Alaska Natives was established in 
1996 by the NHLBI. It seeks to increase awareness and knowledge of risk factors for 
cardiovascular diseases, which account for nearly a quarter of all American Indians and 
Alaska Native deaths. The initiative develops heart health promotion strategies that 
address needs and incorporate culture, tradition, lifestyles and values of Native Peoples. 

• The Smoking Cessation Strategies for Minorities Initiative has been conducted by the 
NHLBI since 1989 to stimulate development of culturally specific smoking cessation and 
relapse prevention programs for under served minorities. The program developed data on 
smoking prevalence, acceptability of programs, and incentives that are effective in 
recruiting and retaining individuals in smoking cessation programs. 

• Improving Hypertensive Care for Inner City Minorities is a research program 
initiated by the NHLBI in 1993 to develop and then evaluate the feasibility, acceptability, 
and effectiveness of various methods of maintaining therapy and control of hypertension 
in inner city minority groups. 

• The Centers for Disease Control and Prevention's Division of Nutrition and Physical 
Activity oversees WISEWOMAN, which targets Hispanic women who are 50 years of 

: .. ', age' or older, do not qualify for Medicaid, and do not have medical insurance. This 
project, conducted in three states, aims to determine whether a comprehensive program to 
screen women for cardiovascular disease is feasible and effective, and whether a physical 
intervention activity is beneficial. 



Eliminate disparities in diabetes-related 
complications. 

Di8be~, lICventh le&;ding cause of death in the Unit.ed States, is a Seri~1J!I public he81th 
problem affecting 16 million Americans, with disparities among racial and ethnic' grOups in the .. , .. , .. " .. , .. ,' ..... " '.".' '~" " ,.,.~'.'., .-' ."' ~"'.,' ,"::," :"-:- - , . 

. rate ofdiaJ:i!:tCs~related compliCations. Our goal is to cont4J-ue progress in'ie.<t,ucing the overall 
rate of di~tic complications among all person with diabetes, and to eventually eliminate 
disPanties'Bmong groups. As a major step towards that end, we have set a near tenn goal of 
reducing the rate of end stage renal disease from diabetes among blacks and American 
Indians! Alaska Natives with diabetes by 65% from their 1995 levels by the year 2000. In 
addition, by the year 2000, we will reduce lower extremity amputation rates from diabetes among 
blacks by 40% from their 1995 levels. These are our goals under Healthy People-the nation's 
health objectives. Rates of diabetes complications among Hispanics are also high; however, 
existing data do not permit us to monitor diabetes complications among this group. We will 

. develop strategies to reduce diabetes-related complications among Hispanics, and to improve 
data collection. 

Diabetes-related Complication Rates for End-Stage Renal Disease (ESRO) 
and Lower Extremity Amputation by Race and Ethnicity, United States, 1990-1995. 
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Lower Extremity Amputation Rate Baselines: 
Total: 9.4 per 1,000 persons with diabetes (1995) 
Black: 10.2 per 1,000 person with diabetes (1995) 

Data Source: Numerator: National Hospital Discharge Survey, CDC, NCHS 
Denominator: National Health Interview Survey, CDC, NCHS 



Periodicity of data source: Data are currently available on an annual basis, 22 months after 
close of the data year. 

End 'Stag~ Renal Disease Baselines: 
Total: 3.0 per 1,000 persons with diabetes (1992-~995) 

,White: 2.4 per 1,000 persons with diabetes (1992-1995) 
,.' ,B~ek: 5.2 per 1,000 person with diabetes (1992~1995) , 

.• ~;~,'; A:nt~riean Indian/AlaskA Native: 5.4 per l,oo,6'person,With,diabetes (1992) 
'-~:':;'-:" . r·- "'. . "',< ,:- " . :.' :", .:-.. ", . 

• cr r :.. .' . ':.' .' . . . - .. '. ¥ '"-'-. _. '. ,': .' -

,. i~a.~,SOlIn:e: ,Bureau of Data Management and Strategy; HCFA ProgramS,tatistics; PHS; IHS 
1'0,:':- ~ .~: : ',- . . -. .. 

· Perlodicity of Data Source: Data are available on an annual basis; data Can be made available 
· 12months after the close of the data year. . 

Diseussion: While remaining the same or decreasing for whites, prevalence and mortality rates 
for diabetes among American Indians/Alaska Natives and blacks have been increasing; the 
prevalence rate of diabetes among American Indian/Alaska Natives is more than twice that for 
the total populations (73 per 1,000 in 1994 compared to 30 per 1,000). Diabetes rates are also 
high for Puerto Ricans, Mexican-Amerieans, Cuban-Americans, Native Hawaiians and certa..1 
subgroups of Asian Amerieans. Rates for diabetes-related complications such as end-stage renal 
disease and amputations are also higher among blacks and American Indians as compared to the 
total population. Even with similarly insured populations such as Medicare recipients, blacks are 
more likely than whites to be hospitalized for amputations, septicemia and debridement--signs of 
poor diabetic control. Complication rates as outcome measures may not be sensitive indicators 
of progress regarding this ititiative on eliminating racial disparities. We will continue to monitor 
behavioral practices and health care access issues as indicators of success in acheiving a 
reduction in disparities. Examples of these indicators include diabetes-specific preventive care 
such as self-monitoring of glucose, clinic visits, diabetic foot care, dilated eye exams. These 
measures can be tracked by modifications of some currently available sources that will provide 
annual data. 

Strategy for Achieving the Goal 

• 

• 
, 
, 

• 

• 

Expand research efforts through the NIH that are inclusive of racial and ethnic minorities. 

Establish comprehensive community-<iirected and community-based efforts to reduce the 
incidence of Type II diabetes and its complications among American Indians and Alaska 
Natives. 

Enhance educational efforts for public and provider groups. 

Continue strong partnerships with national and local private sector interests. 



Action Steps for the Next 12 Months 

C rkvelop a major national outreach and consensus intervention initiative to reduce 
diabetes-associated disease and death, especially in racial and ethnic minorities. 

· C. _ Establish cooperative agreements which focus on .col!lprehensive cODununity.,directed 
"j- '" .and ~mmunity-based efforts to reduce the inciden~'oftyPe II diat!e~,.~Uce its' ' 
': .. ':;::;~~. complications, and lower mortaIity among minori~'P9.PUIations .. :,A:J~" .,.... ' ' . 
>:;,~~<:. \':./ ..... ( " . '. ' :-'!<';.~:~~~:: 0: • \~di:~.~··~:-:~.·:· ~,~ 
, C;>,~:\'; Iinpl,ement the Indian Health Service Diabetes Initiative. ' , ", , 

, . . 
Examples of Programs that Support this Strategy 

• National Diabetes Education Program: Involves both public and private partners to 
, design ways to improve treatment and outcomes for people with diabetes, to promote 

early diagnosis, and ultimately to prevent the onset of the disease. . 

• The Diabetes Prevention Program Clinical Trial: Designed to determine whether type 
2 diabetes can be prevented or delayed in at-risk populations. Because type 2 diabetes 
disproportionately affects minority populations, approximately 50 percent of those 
enrolled in the DPP will be from those populations. 

• Diabetes Prevention Studies in Minority Populations: The NIDDK continues to 
encourage increased research efforts on the disproportionate 'impact of diabetes in 
minority populations, including blacks, Hispanics, Asian and Pacific Islanders, Alaska 
Natives, and Native Americans and Hawaiians. 

• National Diabetes Data Group (NDDG): The NDDG continues its collaboration with 
the National Center for Health Statistics in the diabetes component of the Third National 
Health and Nutrition Examination Survey. The NDDG also is continuing analyses of the 
diabetes component in the 1989 National Health Interview Survey of the NCHS. In 
addition, the NDDG recently published Diabetes in America, 1995. This important ' 
publiC8tlon is a compilation of epidemiologic and public health data on diabetes, 
including data about the incidence, prevalence, and impact of diabetes and its 
complications on minorities. 

• ' The HRSA Lower Extremity Amputation Prevention (LEAP) program will expand its 
partnerships with diabetes associations, pharmceutica1 corporations, and community 
groups. Emphasis is on underserved populations, teaching patients to properly test and 
care for their feet to eliminate causes of amputation. 

• The Indian Health Service has established 19 model diabetes centers to address the 
prevention and treatment of Type II diabetes. In 1998, the IHS will begin a ~ year effort 
to substantively increase its treatment and prevention capacity with funds ($30 million 
per year) provided by the Budget Reconciliation Act. 



Reduce disparities in AIDS case rates among racial/ethnic 
populations through increased knowledge of mv serostatus 
and improved access to early medical treatment 

mv infeCtioniAID~ has .been a leading cause of death for~ persons 25-44 years of age for 
severa!·years tegardless of race or ethiiicity. Althoughraeial and ethnic minorities constitute 
approxini;;tbly 25 ~nt of the tqtal U.S. population, theY8eco~t for more than SO Percent of 
all AIDS cases. Our goal is to continue progress in increasing the overall availability of early 
diagnosis of mv infection and assuring access to appropriate health services for all, and to 
eventually eliminate disparities among groups. By the year 2000, the combined efforts of 
Medicaid, Medicare, and HRSA's Ryan White CARE Act will assure early and equal access to 
life-enhancing health care and appropriate drug therapies for at least 75% of low income persons 
living with mViAlDS. We will establish educational outreach to all major medical providers to 
assure that the current standard of clinical care is achieved for all persons living with mv / AIDS, 
including Medicaid-eligible women and children with mv infection. 

AIDS Case Rates in Persons ~ 13 years of age by Race/Etbnicity, 
United States, 1996 
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Adult e 13 years) AIDS Case Rate Baselines: 
Total: 31.4 per 100,000 1996 
White: 16.2 per 100,000 1996 
Black: 115.3 per 100,000 1996 
Hispanic: 55.8 per 100,000 1996 
American Indian/Alaska Native (AllAN) 14.1 per 100,000 
Asian and Pacific Islanders (API) 7.5 per 100,000 



Data Sou~,e: Adult/Adolescent AIDS Reporting System, CDC 
. ;. 

Periodieiti;of data souree: Annual. Data are available three months after the close of the data 
year. ." 

Pedi8trle (<: 13 years) AIDS Case Rate Baselines: 
· ': ',< To~I:' 1.3 per 100,000 19% . 

):,< ~~e: 0.3 per 100,0001996. '.' ., . 
~')i:r-:~"'ek:, 5:7 per 100,000 1996 '. .";./;:;C',,,; .. '"~,,.';: '.:~. 
:~:.~~~~:i!JS~anic: U Per l(iO,ooO 1996 '" : ,>'., , 
,,;':f":A'm~riean Indian/Alaska Native (AllAN) 0.6 Per 100,000 .' 

. :,,: .. As~n and Paeifie Islanders (API) 0.0 per 100,000 . ,. 

Data Souree: Pediatric AIDS Case Reporting System, CDC 

PeriOdicity of Data Souree: Annual. Data are available three months after the close of the data 
year. 

Diseussion: Of cases reported among women and children, more than 75 percent are among 
racial and ethnic minorities, AIDS cases and new infections related to injecting drug use appear 
to be'increasingly concentrated in minorities; of these cases, almost 3/4 were among minority 
populations (50% African American and 24% Hispanic). During 1995-96, AIDS death rates 
declined 19% for the total U.S. population, while declining only 10% for blacks and 16% for 

. Hispanics. Contributing factors for these mortality disparities include late identification of 
disease, lack of health insurance to pay for drug therapies, differential access to HlV primary 
care, and inconsistency in the level of HlV education and experience among physicians treating 
historically disenfranchised groups. The cost of efficacious treatment, between $10,000-$12,000 
per patient per year, is a major hurdle in the effort to assure equitable access to available drug 
therapies . 

. Strategy for Achieving the Goal 

• '. Increase the percentage of minority populations that know their HlV serostatus and 
, receive early access to primary care to prevent or delay progression of AIDS. 

• . ',' .. Increase the number of racial/ethnic individuals, especially those with high risk factors, 
.:~. who receive counseling and treatment services in public settings . 
. '.;/.... . 

: .~.. .r 

• . '. Increase access to counseling and testing and therapies that will prevent vertical . 
·;-tniimnission ofHlV between mother and child, with a special emphasis on women of 

color and their children, 



Action Steps for the Next 12 Months 

C,' Continue to work with directly funded community based organizations to target 
individuals at high risk for HIV infection within racial/ethnic communities to increase 

" ,:,:, ~', couriseling, referral services, and access to testirig.. , 
.:.~,.::,;-:~~:,.:,-,-::.' ", .". ";'. "-:';' .,~ - .~ 

, , , C~:}j:,crih~ue to work Withstate, city, and territorial hciaJ.th'dePartmentski support the my 
': '~'~; '-YPre~~tiohconriunity Planning process. Through'~s ~s, coriuriimi.y planning 
',',< grtilipswork with health departments to develop a ComprehenSive prevention plan that 

, ,.'reflects prioritized needs and is directly responsive to high ~sk racial/ethnic communities. 

C Develop an initiative which creates an epidemiological profile of racial/ethnic 
communities throughout the country, examines current available programs serving these 
communities, identifies unmet needs, and develops strategies to address these needs. 

Increase access to prevention and supportive services, and efficacious medications, t';: 

assure that individuals from specific racial and ethnic groups receive services in 
proportion to their representation in the overall epidemic. 

Assure that the composition of the my prevention community planning groups reflect 
the epidemiologic profile of the jurisdiction and increase those groups with linkages to 
correction and drug treatment facilities. 

Implement the Office of Drug Pricing rebate program for the AIDS Drug Assistance 
Programs to increase the buying power of Federal, State, and local funds allotted to these 
programs. 

Examples of Programs that Support this Strategy 

o 'The CDC mv Counseling and Testing Data System began operating in 1985 to 
increase the' availability of my counseling and testing services for persons who wanted 
to know their HIV status. Health departments in 65 States, cities, and territories collect 
information on the characteristics of persons seeking these services. In 1995, nearly 

, 10,000 sites performed nearly 2.4 million HIV tests and reported results to CDC. 

o CDC 'provides financial and technical assistance to community-based organizations 
working to prevent my infection, both directly and indirectly through health 
departments. This program primarily targets high-risk individuals within racial and 
ethnic communities. CDC also provides funds to National and Regional Minority 
organizations to identifY the prevention needs of community-based organizations that 
work with racial and ethnic minorities. 



, 

• TbeYoung African-American Men's Study is a CDC, 2-year fonnative study to 
. pre~~nt mY/AIDS in young black men. Data are being coilected in Chicago and Atlanta 
. thrOUgh interviews, observations and group discussions with community leaders, bealth 
care 'providers, and young men who have sex with men. 

, . . 
~ ·.-t~ 

./. ..' :.:J:lRSA's AIDS Education and Trainiilg Cebter (..\ETC) havea.Iegislative~date to . 
. . :,; .. : "~~PTC?Vi,de training for minority providerii!lit4 prc?viciers:W!:to; treat ijiin?ri~ pOpulations in 

",: : '~~p~priate mY therapeutics. .::, :';,' . ";::~'" .. "/.../,, . 

;:t ~.~~. "<:~~. . »~." y~ .' . .' -:,: , 

•. . Tbemajority of HRSA's Special Projects of National Significance (SPNS) Program 
graDts develop new models of mv care for individualS from 'minority racial and ethnic 
populations. The SPNS Program currently is fuitding support service grants to increase 
access to mY/AIDS care and related services for Hispanic populations living on the 
U.S.lMexico border, urban blacks dually diagnosed with mY and substance abuse, Native 
Americans and Alaska Natives who were not accessing HIv services, and Asian and Pacific 
Islanders in New York City. 

• HRSA's Title m Early Intervention Services Program provides grant support for 
outpatient mY early intervention and primary care services for low-income, medically under 
served individuals, primarily people of color in existing primary care systems. The objective 
of these programs is to maximize access to comprehensive and continuing clinical and 
supportive care for populations that have been disproportionately affected by the AIDS 
epidemic. Currently, approximately two-thirds of the clients who receive primary care 
services at Title III programs are members of racial and ethnic minority groups. 

• HRSA continues to publish "HIV Care Access Issues" -- a technical assistance series of 
reports that identifY barriers and strategies to overcome barriers to mY care among specific 
population groups, e.g., black, Hispanics, Native Americans, and Asian Americans. 

• HRSA's AIDS Drug Assistance Programs (ADAP) serve individuals from racial/ethnic 
minorities in approximate proportion to their cumulative representation in the epidemic to 
date. 

• HCFA estimates that in excess of 50% of people with AIDS, and over 90% of children with 
AIDS are served thrOugh Medicaid. 



,. 

,. 

Eliminate disparities in child and adult immunization rates 

, ' 

Chlldll~~~unkalion rates are at an all-time hlgh, Wi$ the most cri~~ ~aCcine doses 
reflectirig·Covenige rates of over 90 percent. Although immnni7J!tion ratesIiave been lower in 
minoritY-populations compared to the white population, minority rates have been increasing at a 
more rapid rate, thus significantly narrowing the gap. oUr goal is to sustain current 
immunization efforts in order to achieve and maintain at least 90 percent coverage for all 
recommended vaccines in all populations, and to eventually eliminate disparities among groups. 
This is our goal under Healthy People-the nation's health objectives. 

Childhood Immunization Rates· by Race and Ethnicity, United States, 1995-1996 
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4 doses ofD1P (dipthcria, tetanus, pertussis), 3 Polio, and I MMR (measles, mumps, rubella). 

Childhood Immunization Rate Baselines: 
Total: 78 % (1996) 
White: 80% (1996) 
Black: 76%. (1996) 
Hispanic: 73 % (1996) 
American Indian/Alaska Native (AllAN): 81% (1996) 
AsianlPacific Islanders (API): 81 % (1996) 

Data Source: National Immunization Survey, CDC, NCHS 



• 

• 

Periodicity'ofData Soun:e: Data are reported semi-arinually, eight months after the close of the 
respective da,ta period. 

,;" . . '/' 

AduIJ immunization is one of the most cost-effective strategies to prevent needless morbidity 
and mortality. There is a disproportionate burden of these vaccine-preventable diseases in 
minority and,'under served populations. Our goal is to increase pneumococcal and influenza 
immunilJltiohs amoDg all adults aged 65 years and older to 60 percent, and to eventually 
elimiri~.iies among groups. This is our goal un~er He,a/thy People--the 1I!lti6n's health 

?~je~t?:y~{Iii. ~Fer~reach 9rls goal,by the year 2?00 \ye ,~~,~ ,lI:earl~:~~b1~ ~e 1994 ' 
influeilZa,uipnllD17Jltion rates among blacks, Hispamcs, and ASian and Pacific'Islanders and to 
qiiOdruftle: ~-e1994 pneumocOccal immunization rates aniongthese groups.' ,,' 

Poeumo,coccalaDd lonUeDza Immuoizatioo Rates ror Persoos 65 Years aDd Older 
by Rac:e aod Etboicity*, Uoited States, 1994. 
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Immunization Rate Baselines for Adults 65 years and older: 
Influenza: 

Total: 55%(1994) 
White: 57% (1994) 
Black: 39"10 (1994) 
Hispanic: 38% (1994) 
ASianJPacific Islander: 43% (1994) 

, ',Pneuinoeoceal: 
Total: 30% (1994) 
White: 31% (1994) 
Black: 15% (1994) 
Hispanic: 14% (1994) 
AsianJPacific Islander: 14% (1994) 



.. 
• 

Data Source: National Health Interview Survey (NHIS), CDC, NCHS 

Periodicity of Data Source: Data will be available annually, approximately six months after the 
close of the data year. Data have previously been collected as part of supplements, but are 
currently in the adult core questionnaire. Data collected as part of the core using the new 
computer assisted personal interview procedure should be available approximately six months 
following the close of the data year. This system is currently being implemented . 

. - . , - . 

. Diseussio!l:. Though coverage for preschool immuni7J!ti()D is high in altw>.St1ll1 States, ~kets 
ofit~;o~ areas·withln each State and major city wherem;b~tial nuin~lsofunder~ 
imin:imiztid chil!lren reside, continue to exist. These areas .Iiri: of great cOncern beCause, . 
particularly in large urban areas within traditionally underserved populationS; they have the 
potential to spawn outbreaks of vaccine-preventable di~. Each·year, an estimated 45,000 
adults die of influenza, pneumococcal infections and liver cancer due to chronic hepatitis B 
infection despite the availability of safe and effective vacCines to prevent these conditions and 
their complications Although vaccination levels against pneumococcal infections and influenza 
among people 65 years and over have increased slightly for blacks and Hispanics, the coverage in 
these groups remains substantially below the Healthy People Year 2000 targets. 

Strategy for Achieving the Goal 

Childhood 

• The Childhood Immuni7Btion Initiative (CII) was launched to reduce most diseases 
preventable by childhood vaccination to zero and to establish a sustainable system to 
ensure that a112-year olds receive required vaccines by the year 2000 and beyond. The 
ell is a comprehensive effort designed to marshal efforts of the public and private 
sectors, health care professionals and volunteer organizations. 

• Increasing provider awareness of the need for timely immunizations in adults. 

• Assuring effective vaccine delivery mechanisms for adults. 

• Intensifying vaccine-preventable disease program evaluations, surveillance activities, and 
investigation of reported outbreaks or unusual occurrences of disease. 

• EnCouraging outreach to all seniors through Medicare beneficiary education efforts, with 
special efforts to target minorities. 

Action Steps for the Next 12 Months 

o Develop and promote use of software to assess vaccination practices and track 
vaccinations levels. 



t' 

. • 

o Increase emphasis on immunizations by supporting collaborative activities to enhance 

influenza and pneumococca1 vaccination levels among Medicare beneficiaries. 

Develop and test assessment tools for documenting adult immunization levels and 
practices in CommunitylMigrant Health Center sites . 

. :. . :..~.: ,\ .. , ,- .. ~ s-' -. ~. "; , 
~ .;:.,:~-:'-": -. "', -' -. ".: " :.,~, ":,-: .. :!\.. ';'."'.::. -,." .-,.,;,' "'; . .--, -._: .' . 
0'<: O ... ··COntinue· to support the Department-wide Asian'and PaCific ISlandCrAmenciins (APIA) 
.· .. ",1'.\1.., " ';"'_ " ,'" '~,\., - • .~ ,- -.,:_~_;4· '~: ;:";~". ,r."_ .... , ..!{J':'-'"_"':":'" " .. 

. '.',;:,:~ ''''':'Action Agenda to ensure that susceptible APlA'childreii and adolescents. receive . . 
::};ri·:~.h~tis B vaccine series. .• . f:"" ':'/:" -"<;'<c .. , . 
. ,". . ;';t;:' 

o . As directed by the President, hold a national conference for the establishment of State and 
coinmunity immunization registries. . 0:,. . .' . 

Examples of Programs that Support this Strategy 

Childhood 
CDC is working with its partners to: 

• Develop and implement State and community immunization registries as a 
cornerstone to increase and sustain vaccination coverage rates to prevent 
outbreaks of disease. 

• Target a range of interventions to address pockets of need in each State or major 
city. 

• Continue implementing proven interventions, such as WICllmmunization 
linkages and assessment of coverage levels in provider settings. 

• The DHHS Action Plan for Adult Immunization identifies key steps for each 
agency to implement to increase adult immunization levels, including efforts 
targeted at populations with an increased burden of vaccine-preventable diseases. 

• The National Coalition for Adult Immunization (NCAl), with about 100 
members, coo~rates in nationwide informational and educational programs to 
promote adult immunization activities. 

• HCFA's Horizon's Pilot Project targets black Medicare beneficiaries in eight 
southern States by working with Historically Black Colleges and Universities and 
HCFA's Quality Improvement Organizations to improve influenza vaccination 
levels. 

• CDC is collaborating with HRSA to conduct a quality improvement project in a 
limited number of CommunitylMigrant Health Center (CIMHC) sites targeting 
adults. 
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Table 7. Deaths and death rates for the 10 leading causes of death in specified age groups, by race and sex: UnHed States. 1995--con. 
[Rates per 100,000 population in specifaed group. For explanation of asterisks preceding cauS4Hlf-death categories. see "'Technical notes1 

Cause of death (Based 011 the NInth RtMsJon, Cause of death (BaS6d on the Ninth Revision. 
Intomatlona/ ClassJllcatJon 01 DIseas8s, 1975). International ClassJflcation of Oiseases, 1975), 

Rank' 
___ 1',..-.. ~. ~. !.!!d-!~:::>.~,~. - Number2 Rate2 Rank1 race, sex, and age Number2 Rate2 

to " ,., fSC;·BIacIc,--os,.u __ Black, both sexes. 15-24 years 

Ail causes ......................... 286,«11 864.2 AU causes . ........................ 8,723 159.8 
1 Diseases of heart . ..... . 390-398,4C02,4Q4..-.429 78,643 237.3 1 Homicide and legal intervention •••. . E96O-€978 4,_ 74.4 
2 Mafignant neoplasms, ilcIuding neoplasms of 2 Accidents and adverse effects . .... . E8OQ....E949 1,749 32.0 

~mphatic and hematopoietic tissues . . . 140-208 60,603 182.9 Motor vehicle accidents . ...... . E81O-E825 1.227 22.5 
3 Cerobmvasa.dar diseases . ........ .430-438 18,537 SS.9 All other accidents and adverse 
4 Human bnmunodefJCiency virus effects ......... .E8OO-E807,E826-E949 522 9.6 

Infection . ................. . "'042-"'044 17,139 51.7 3 Suicide . .................. . E95O-E959 SS2 10.1 
5 Accidents and adverse affects . .... . E8OO-E949 12,748 38.5 4 Diseases of heart . ...... 390-398,402,~29 371 6.8 

Motor vehicle accidents ..... " . . E81O-E825 5,423 16." 5 Human immunodeficiency virus 
All other accidents and adverse infection . ................. ,"042-"'044 350 6.4 
off_ ... " ..... . E8OO-E807,E826-E:949 7,325 22.1 6 Malignant neoplasms, induding neoplasms of 

6 Homicide and legal Intervention •••• • E96O-E:978 10,783 32.5 lymphatic and hematopoietic tissues . . . 140-208 286 5.2 
7 ....... D!c!~1i!1! ~tus., 'l'~':.~~l;.";:';'!,t~'~lt;,~~!; _. ,.-.250 if~ .. 10,"Q2 '--1'-;31." 7 Chronic obstructive pulmonary diseases 
8 Pneumonia and InRuenza' ....... -.. . 480-487 7,803 23.5 and al6ed conditions . ........... .490-496 104 1.9 
9 Chronic obstructive pulmonary diseases 8 Anemias . ................... .280-285 103 1.9 

and allied conditions . ........... .490-496 6,667 20.1 9 Congenital anomalies . ........... . 740-759 81 1.5 
10 Certain conditions originating in the 10 Diabetes meDitus . .. " .............. .250 50 0,9 

perinatal period .. , , , , .• , , , , . , .. 760-779 4,952 14.9 All other causes ............... . Residual 1,017 18.6 
All other causes ............... . Residual 58,124 175." 

Black, both sexes, 25-44 years 
Black, both sexes, 1-4 years 

All causes . ........................ 41,916 395.5 
All causes . ........................ 1,742 70.3 Human Invnunodeficiency virus 
Accidents and advelS8 effects . .... .E8OO-E949 515 20.8 infection . ............ " .... . *042-"'044 12,124 114.4 

Motor vehicle accidents . ...... . E81O-E825 180 7.3 2 Homicide and legal intervention . ... . E96O-E978 4,856 45.8 
All other accidmicide and legal iotervE866A-E978 192 7.7 3 Diseases of heart . ..... . 390-398,402,404-429 4,519 42.6 

4 Accidents and adverse effects . .... . E8OO-E949 4,457 42.1 
Motor vehicle accidents . ...... . E81O-E825 2,114 19.9 

3 Congenital anomalies. . . . . . . . . . . . .740-759 168 6.8 All other accidents and adverse 
4 Human immunodeficiency virus effects ......... . E8OO-E807,E826-E:949 2,343 22.1 

Infection . ................. . "042-"'044 124 5.0 5 Malignant neoplasms. Including neoplasms of 
5 Diseases of heart. , .... .390-398,402.404-429 88 3.6 lymphatic and hematopoietic tissues . . . 140-208 3,978 37.5 
6 Malignant neoplasms, ncluding neoplasms of 6 Cerebrovascular diseases .......... ~ 1,155 10.9 

lymphatic and hematopoietic tissues ... 140-208 86 3.5 7 Suicide . ........•... ' ...... . E95O-E959 1,117 10.5 
7 Pneumonia and Influenza ..... " , .. . 480-487 58 2.3 8 Chronic Rver disease and cinhosfs . ...... . 571 748 7.1 
8 Certain conditions originalilg in the 9 Pneumonia and kd1uenz:a •..•...• , .480-487 647 6.1 

perinatal period, , •.. , .... , .. , , .760-779 35 1,4 10 Diabetes meaitus . ................. .250 624 5.9 
9 Anemias . .......... , ........ . 280-285 31 1.3 All other causes .... , .......... . Residual 7,691 72.6 

10 Septicemia ...................... 038 22 0.9 
AD other causes ............... . Residual 423 17.1 Black, both sexes. 45--64 yean;; 

Black. both sexes, 5-14 yean;; All causes . ........................ 68.387 1.275.4 
Malignant neoplasms, including neoplasms of 

AD causes . ........................ 1,974 33.4 lymphatic and hematopoietic tissues . . . 140-208 19,402 361.8 
Accidents and adverse effects . .... . E8OO-E949 733 12.4 2 Oiseases of heart . ..... . 390-398,402,404-429 18.815 350.9 

Motor vehicle accidents . ...... .E81O-E825 364 6.2 3 Human Immunodeficiency virus 
All other accidents and adverse infodion .................. . "'042-"'0 .... 4,075 76.0 
oiled. ......... .E8oo-E807,E826-E949 369 6.3 4 Cerebrovascular diseases . ........ . 430-438 3,852 71.8 

2 Homicide and legal intervention . ... .E96O-E:978 216 3.7 5 Oiabetes meDilus . ................. .250 3,000 SS.9 
3 Ma6gnant neoplasms, Including neoplasms of 6 Accidents and adverse effeds . .... . E8OO-E949 2,565 47.8 

lymphatic and hematopoietic tissues ... 140-208 173 2.9 Motor vehicle accidenls ....•.. . E81O-E825 921 17.2 
4 Human inmunodeflCiency vi'us AU other accidents and adverse 

Infection . ................. . "042-"'044 108 1.8 oiled. . , , , , , , , , .E8OO-E807,E826-E949 1,644 30.7 
5 Diseases of heart . ..... .390-398,"02,404-429 85 1.4 7 Chronic wer disease and dlThosis . ...... . 571 1.615 30.1 
6 Congenital anomalies . ............ 7~7S9 78 1.3 8 Chronic obs1ructlvo pulmonary _ 
7 Chronic obstructive pulmonary diseases , and aiDed conditions . ........... . 49CJ..-496 1,473 27.5 

and allied conditions . ........... . 49Q-4t96 n 1.2 9 Pneumonia and Influenza ......... . 0480-487 1.244 23,2 
8 ~.",."""""", •• .2~2~ 40 0.7 10 Homicide and legal in1ervention •• , , .E96().<978 1,002 18.7 
9 Pneumonia and Influenza , ......... 480-C87 36 0.8 All other cause •• ..•.....•.•.. • .ResIdual 11,344 211,6 

10 Suicide . ...... " ........... . E95Q....C959 31 0.5 
AD other causes . . . . . . . . . • . . . . . .Residual 402 6.8 

See footnotes at end of table. 
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Table 15. Number of deaths and death rates for the 10 leading causes of death for Hispanic and white non4iispanic origins, for specified 
age groups: Total of 49 reporting States and the District of Columbia, 1995 
[Rates per 100,000 population In specifl9d group. For explanation of asterisks preceding cauSEHlf-death cat.ries. see "'Techntcal notes." For a listing of reporting 
States. see "'Technical notes, 

Hispanic Wlite non-Hispanic 

Gause of death (Based on the Ninth cause of death (Based on the Ninth 
R9VI:sIon. International ClassllcatJon of Revision, International Classification of 

Ranlc' D/seasss, 1915) and age Number Rate2 Rank1 Diseases. 1975) and age Number2 Rate" 

klti$i~~~;~~.:;·~:.!~ h ~ IMIIts nooWiI&panlc origin. aI ages' fJ 
AD causes", .. :::':'~."-. ~'::~:. : .-:r:~ ' ..... 94.776 352.3 AD causes ......................... 1,856.052 9n.5 

1 Diseases of heart ...•... 390-398,402,404-429 22.403 83.3 1 Diseases of heart ....... 390-398,402,404-429 613.933 321.7 
2 Malignant neoplasms, including neoplasms of 2 Malignant neoplasms, including neoplasms of 

t{mphatic and hematopoietic tissues ... 1.m-208 17,419 64.1 .... t{mphatic and hematopoietic tissues ... 140-208 443.638 232.5 
3 Accidents and adverse deets ...... E8OO-E94I9 7,784 28.9 3 Cerebrovascular diseases .......... 430-438 128,961 67.6 

Motor vehlcie accidents .•..•.•. E81O-E825 4.306 16.0 4 Chronic obstructive pubnonary diseases 
All other accidents and adverse and alUed conditions ............. 490-496 90,914 47.6 
011_ .•••.••... E8OO-E807,E826-£9419 3,478 12.9 5 Pneumonia and Influenza .......... 48<1-<87 69,396 36.4 

4 Human immunodefICiency virus 6 Accidents and adverse effects ...... E8OO-E949 68,328 35.8 
Infection ................... "042--044 6.110 22.7 Motor vehicle accidents ........ E81O-E825 31,205 16.4 

5 Cerebrovascular diseases ...•..•.• ..430-438 4.992 18.6 AU other accidents and adverse 

....--

6,;:. "" Oiabetn' malItus: ~ "~ .. ': :-::: :~~. ~ ~ •. ' . : . : . • .250 4.1941 15.6 effects • ......... E8OO-E807,E826-E949 37.123 19.5../ 
7 Homicide and legal intervention ..•.. E96O-E978 4.009 14 .• 7 Oiabetes meUitus ......•.....•••.... 250 42.671 22.4 
8 Pneumonia and influenza •..•.••••• 480.-t87 2.694 10.0 8 Suicide ....•..••.••..••••.. E95G-E959 25.784 13.5 

• Chronic liver disease and cinttosis .•.•... .571 2.684 10.0 9 Human Immunodeficiency virus 
10 Chronic obstructive pulmonary diseases Infection ................... "042--044 19,181 10.1 

and allied conditions ............. 490-496 2,329 8.7 10 Alzheimer's disease ................ 331.0 18.773 9.8 
AU other causes ................ Residual 20,158 74.9 AU other causes ................ Residual 334,473 175.3 

Hispanic origin. 1-4 years Wlite non-Hispanic origin. 1-4 years 

AU causes ......................... 933 36.7 AU causes ......................... 3.378 33.9 
Accidents and adverse deets ..... .E8OO-E949 326 12.8 Accidents and adverse effects .••••. E8OO-E949 1,295 13.0 

Motor vehlckt accidents, .••••• .E81O-E825 149 5.0 Motor vehicie accidents ........ E81O-E825 .... '.4 
All other aooidenta and adverse AU other accidents and adverse 

effects •••• , •••• .E8OO-E807,E826-E949 177 7.0 011_ · •.•..••.. E8OO-E807.E82&<949 851 8.5 
2 Congenital anomal," .••••••..•••• 740-759 128 5.0 2 Congenital anomalies. • , • . • . • . • • • .740-759 373 3.7 
3 Homicide and legal intervention ••.• .E96O-E978 74 2.9 3 Malignant neoplasms.. lncIuding neoplasms of 

• Malignant neoplasms, n:luding neoplasms of t{mphatic and hematopoietic ti&sues, •. 14G-208 306 3.1 
t{mphatlc and hematopoietic tissues ... 140-208 68 2.1 • Homicide and legal intervention ..•. .E96O-E978 156 1.6 

5 Human immunodefICiency virus 5 Diseases of heart •••••• .390--398,402,404-429 123 1,2 
... fection ..•.••••••••••• , •• ,-042--044 35 1.4 6 Pneumonia and Influenza .......... 480-487 67 0.7 

6 Diseases of heart •...... 390-398,402,404-429 28 1.1 7 Human Invnunodef~ency virus 
1 Pneumonia and influenza ........•. 480.-t87 23 0.9 infection ....•.............. "'042-'"044 53 0.5 
8 Certain conditions originating In the 8 Septicemia ...................... 038 45 0.5 

perinatal period ................ 760-770 13 9 CertaJn conditions originating in the 
9 Benign neoplasms, carcinoma in situ. and perinatal period •.•••.......•• , .760-779 34 0.3 

neoplasms of uncertain behavior and of 10 Benign neoplasms. carcinoma In silu, and 
unspecified nature ............. .210-239 0 neoplasms of uncertain behavior and of 

9 Meningococcal infectlon ..••....•.. , •• 036 9 unspecified natulB .......•...•. .210-239 28 0.3 
9 Septicemia ...................... 038 9 10 Cerebrovascular diseases .......... 430-438 28 0.3 

AU other causes ... , •..........• Residual 211 8.3 AU other causes ................ Residual 870 8.7 

Hispanic origin, 5-14 years Wlite non-Hispanic origin, 5-14 years 

AU causes ......•••.•.............. 1.037 20.5 AU causes •...•...........••....... 5,090 20.1 
Accidents and adverse effects .•... .E8OO-E949 378 7.5 Accidents and adverse effects ..... .E8OO-E949 2,211 8.7 

Motor vehk:kt accidents •. , •••.. E81O-E825 239 4.7 Motor vehicle accidents ••••.•• .E81O-E825 1.331 5.3 
All other accldents and adverse AU other accldents and adverse 
011_ ••.•••••• .E8IJG.<807.E82&<940 139 2.7 eIf_ • •••••••• .E8OO-E807.E82&<949 880 3.5 

2 Malignant neoplasms, nctudng """"",sma 01 2 Malignant neoplasms, lnduding neoplasms of 
lymphatic and hematopoietic tissues ... 140-208 159 3.1 lymphatic and hematopoietic tIssu ..... 140-208 633 2.5 

3 Homicide and legal intervention ...• .E96G-E978 122 2.' 3 Congenital anoma&eo .•..•.••••••• 740-759 295 1.2 • Suk:~e ••••••••...••.•••.. .E~~ Ml 0.8 4 Suicide ••••••••••.••••••••. E95G-E959 239 0.9 • Co-,,", anomalies ••••••••••••• 740-759 Ml 0.8 5 HomicIde and legal intervention •••• .E96G<978 190 0.8 
6 Human imrNmodeficiency vWs 6 DIseases 01 heart •••••• '-'-,402,404-0129 163 0.6 

.. realon ..•......•...•..... '042-'044 29 0.6 7 Pneumonia and Influenza ••••••••• A80-487 80 0.3 
1 CIseases of heart •••••• .390-398,402.404-0129 27 0.5 8 BenVn neoplasms, _RIO .. BItu, and 
8 Chronic obstructive pulmonary dlseasea neoplasms of uncertaln behavior and of 

and ailed condiions. • . . . . • . . . . • .490-496 13 unspecllled natu ............... .210-239 67 0.3 
9 BenIgn neoplasms, caranoma .. BItu, and 9 Human lmnaInodeftciency virus 

neoplasms of uncertain behavior and of 
9' 

.. realon ...•••..•....•.•... '042-'044 53 0.2 
unspecI'oed na1u ................ ,21(1...239 12 ChronIc obstructive pulmonary diseases 

10 een.ilftlvasaJlar diseases ..•....••. 430-438 9 and allied conditions ...•...•..•.. G0-496 53 0,2 
AI other causes • • . . . . • • • • • • . . • .Residual 208 4.1 AU other causes •.••••••••••••. Residual 1,106 '.4 

See footnotes at end of lable. 
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Improve infant health for racial and ethnic minorities and n,~ 
eliminate disparities in infant mortality rates among ~ <-W 

Americans with special attention to Sudden Infant Death rates. fb W 
DvIA OA.;J 

V<ALL .(hA: l ,,-\YU.. lAJ\'+-lA. '-tt.v..t- tw 
There are substantial racial disparities in infant mortality rates (IMR) in the U.S. For example, in /..UIA ... r . 
1993, the IMR was 6.8 per 1,000 live births among whites, as compared with 16.5 per 1,000 live~ 'tIM-
births among blacks. / jl...U1A~ -

iVttM.t..L \ 81. r 
There are approximately 300 high-risk communities in this Nation in which the infant morta1ity\.\-p Ill.. 7 
rate for the population of the respective community as a whole or a racial population group of theM.\ee~ . 
community exceeds I and Y, times the national infant mortality average. In the vast majority of 'I 
these communities the infant mortality rate for blacks is 2 to 4 times greater than the t.I~ 
corresponding white infant mortality rate. 

SIDS continues to be a major cause of infant death with approximately 4,500 to 5,000 infant 
deaths a year, accounting for approximately 15% of all infant deaths in the first year of life. 
During the period 1990-1994 the drop in the SIDS rate for Black infants lagged behind that of 
Whites; the SIDS rate dropped 10.4% for Blacks and 16.7% for Whites. This gap has been 
widening as he rate for White infants falls faster than that of Blacks. 

Infanl Morlalily Rates for lb. United Siaies by Race aad Elba icily, 1990-1995. 
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Strategy for Achieving the Goal 

The following strategies will be implemented to address the goal to eliminate disparities in infant 
mortality rates: 

• Build community-based and family-centered infrastructure through funding of 
communities with high rates of infant mortality, morbidity, and poverty; 

• Community-driven approach, e.g. FIMR to address local adverse perinatal outcomes, 
such as low birth weight and infant death; 

• Aggressive risk prevention and reduction, e.g. smoking cessation and nutrition 
intervention; 

• Support the development and enhancement of systems of regionalized perinatal care; 
• Form linkages among public agencies and academic, professional, business and other 

private entities to address and promote coordinated health and social services; 
• Increase the availability of WIC, nutrition, and Medicaid enrollment; 
• Promote recruitment and training of community workers as case management or outreach 

providers; and 
• Conduct national public information and public education campaigns to elevate public 

awareness of infant mortality and promote early prenatal care and other healthy 
behaviors. 

Success Measures 

By the end ofFY-98 
c:> Of the approximately 300 high-risk communities, increase to 100 those that have as their 

goal to eliminate disparities in infant mortality rates. 

Increase to 100% the number of States that will have a plan that addresses infant 

mortality reduction and the associated racial/ethnic disparities. 

Increase to 40% the number of States promoting communities to employ 

mortality/morbidity review processes. 

Measure progress on the "Back to Sleep" campaign. 

By Year 2000 
Related Healthy People 2000 Special Population Goals and Status: 

14.1: Reduce the infant mortality rate to no more than 7 per 1,000 live births. 
14.1a: Reduce the infant mortality rate among blacks: 11 per 1,000 live births. 
14.1b: Reduce the infant mortality rate among American Indians and Alaska Natives: 8.5 

per 1,000 live births. 
14.1c: Reduce the infant mortality rate among Puerto Ricans: 8 per 1,000 live births. 



Continuing, New, or Proposed Program Activity 

I. Key current, continuing activities of the department which emphasize reducing the disparities 
targeted by the goal: 

• Healthy Start Initiative - continued funding and expansion to new communities. These 
communities will implement one or more of the identified strategies determined to best 
address the individual community. In addition to local public information and public 
education events, the national campaigns will be further enhance public awareness and 
promotions regarding infant mortality, early prenatal care and healthy behaviors. 

• Fetal and Infant Mortality Review - promote fetal and infant mortality review (FIMR) as a 
methodology used at the community level for assessing, planning, developing, and 
monitoring the service system and broad community resources that would support and 
promote the health and welfare of women and children. Infant mortality review uses the 
event of a fetal or infant death as a trigger to identifY improvements needed in the system. 
Racial disparity has been identified as a problem through many community FIMR 
projects. A national resource center supports the FIMR process, and provides technical 
assistance to local projects trying to gain a better understanding of some of the 
contributing factors to fetal and infant death at the community level, including technical 
assistance focusing on refining the FIMR process and method for community death 
reviews. 

• Prevention of Perinatal Substance Abuse - Substance abuse during pregnancy - both 
illicit drugs and tobacco, have been identified as contributing factors to low birthweight. 
Projects, for example, are being funded that provide technical assistance activities, such 
as the development of a substance abuse screening document for prenatal providers to 
identifY and provide services to women at-risk during pregnancy. 

• Cultural Competence in SIDS Service Delivery Systems - develop cultural competent 
strategies to improve public health campaigns and bereavement services for underserved 
racial and ethnic populations. 

• SIDS Global Strategy Task Force Project REMI (Representation Increase for Minorities 
and Indigenous) - It is recognized that in the developed world babies in minority 
populations continue to die of SIDS at alarming higher rates than in the majority 
population. A four year commitment just recently began to address these issues including: 
research; risk reduction; bereavement support; and organizational representation. 

2. New activities which could contribute to reducing disparities targeted by the goal: 

• Healthy Start program - authorization of the Healthy Start program as a component of 
Title V of the Social Security Act in lieu of the current funding mechanism under Section 
301 of the Public Health Service Act. 



• State FIMR Support Programs - from funding 4 states in FY97 increase to an additional 
10 states in FY98 to expand FIMR activities within states, as well as develop a 
community and state partnership which utilizes the FIMR findings as to barriers, 
proposed systems changes to improve racial disparities and other problems related to poor 
pregnancy outcome. 

• State Coordination ofFIMRIChild Fatality Review/SIDS Activities - undertake a series of 
activities to help states work towards a seamless system for investigating all infant and 
child deaths. A meeting of state officials will occur in FY98 to propose 
recommendations for the coordination at the state level of these activities with a workplan 
of other efforts proposed by this group. 

3. Innovative, proposed activities in light of the goal: 

• MCH Block Grant programs will be developing program plans that correspond to the 
performance measures selected for implementation. It is anticipated that the core 
measures will lead to increasing the percentage of infants born to pregnant women 
receiving prenatal care and appropriate infant care including access to NICUs. 
Programmatic efforts will, in the main, focus on initiatives on the racial/ethnic disparities 
that exist around access to comprehensive infant health services. 

• Healthy Start program - expand Healthy Start to include health care for children 0-3 years 
of age, and promote child care, and develop a national "800" Help Line for child health, 
care and safety, and preventing child abuse and neglect 

• Provide federal funds to support multi-tiered (systems building approach - i.e. Cultural 
Competency Center for SIDS / Other Infant Death.). A center has been proposed for 
funding in the FY 1998 Budget. 

• Provide federal funds to develop cultural appropriate materials for both risk reduction and 
bereavement support. 

• Provide federal grants to validate and replicate successful risk reduction and bereavement 
support strategies regarding SIDS and minority populations 

• Provide federal grants to support for minority researchers to evaluate the effectiveness of 
public health campaigns targeted to minority communities. 

• Develop training curriculum for effectively providing SIDS related services to minority 
populations. 

• Develop minority specific training programs/strategies using developed curriculum and 
implement them to improve services to further reduce the rate of SIDS for minority 
populations. 



Key External Factors 

Collaborate, coordinate and partner with Federal, State and local, public and private, 
governmental bodies, and professional, academic, religious and volunteers organizations and 
other entities. 

Collaborate with such organizations as the Secretary's Advisory Committee on Infant Mortality, 
American College of Obstetricians and Gynecologists, American Academy of Pediatrics, 
National Perinatal Association, National Medical Association, Healthy Mothers, Healthy Babies 
Coalition, COSSHMO, Tribal Councils, American College of Nurse-Midwives, American 
Academy of Family Physicians, other disciplinary groups, NACCHO and other governmental 
membership groups. 

Coordination and Leadership within DHHS 

HCFA, CDC, NIH, ACF, ACHPR, IHS, OMH, OPA, SAMSHA; 
Outside ofDHHS: USDA, HUD 

HRSA is lead for this goal. 



Eliminate disparities in and improve breast and cervical 
cancer screening and management. 

Cancer is the second leading cause of death for most women, and the leading cause of death for 
Asian and Pacific Islander women. 

Breast Cancer. Although black women have a lower risk of breast cancer than white women, 
their risk of dying from breast cancer is 30% greater-- most likely due to later diagnosis and 
treatment. While the breast cancer death rate decreased 5 percent for white women during 1980-
1992, it increased 16 percent for black women. The overallS-year survival rate for those 
diagnosed with breast cancer during 1986-92 was 85 percent for white women; for black women 
this rate was 70 percent. These disparities exist despite the fact that black and white women over 
50 years of age are equally as likely to receive a mammogram (56 percent) during the previous 2 
years. This rate is lower for Hispanic women (50%)and Asian and Pacific Islander women 
(46%). The incidence of breast cancer in Native Hawaiian women is more than 1.5 times greater 
than in white women. 

Cervical Cancer. Death rates from cervical cancer are also higher for black (5.2 per 100,000 in 
1995) and Hispanic women (3.1 per 100,000) than for the total population (2.5 per 100,000) 
Regular screenings for cervical cancer are critical for black and Hispanic women, who are at 
higher risk for cervical cancer. Only 57 percent of Asian and Pacific Islander women are 
screened, compared to 77 percent of white women. Major risk factors for cervical cancer are 
having multiple sexual partners and sexually transmitted diseases. 

Pap Test aad Mammoguphy R.tu Amoag U.S. Females 
by Race aad Etbaicity, 1990-1994. 
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Strategy for Achieving the Goal 

To be included in final version 

Success Measures 

To be included in fmal version 

By the end of FY-98 

" " " By Year 2000 

Related Healthy People 2000 Special Population Goals and Status: 

16.11: increase to at least 60 percent those women aged SO and older who have received a clinical breast 
examination and a mammogram within the preceding 2 years. 

16.11a: Hispanic women; goal: at least 60 percent 
16.11e: Black women; goal: at least 60 percent 

16.12: increase to at least 95 percent the proportion of women aged 18 and older who have ever received a 
Pap test, and to at least 85 percent those who received a Pap test within the preceding 1 to 3 years. 

16.120: increase to at least 95 percent the proportion of Hispanic women aged 18 and older 
who have ever received a Pap test, and to at least 80 percent those who received a Pap test 
within the preceding 3 years. 

Continuing, New, or Proposed Program Activity 

The Centers for Disease Control and Prevention's National Breast and Cervical Cancer 
Early Detection Program offers free or low-cost mammography screening to women who are 
minorities, uninsured, low-income, or elderly. The resources devoted to breast cancer screening 
services have increased from $42 million in FY 1993 to $81 million in FY 1997. The program, 
which has been operating in an increasing number of states over the past six years has provided 
screening tests to almost one million medically underserved women. In October, 1996, the 
program went nationwide, with funding for all SO states. The Indian Health Service has worked 
closely with this program to bring mammography services to American Indian/Alaska Native 
women living on remote reservation sites. 

The National Cancer Institute sponsored a conference in January 1996 on the recruitment and 
retention of minorities in clinical trials. NCI will fund seven regional conferences on this topic 
for FY 1997. In addition NCI will continue research on: 



BlacklWhite Differences in Breast Cancer Screening - Research on molecular 
mechanisms to address Black\ White differences in breast cancer screening 

Cancer Education for Minority Training and Outreach - Includes new breast 
cancer RF A - student assistants, pain and outreach education programs 

Familial Breast Cancer Resources - Provides an opportunity to do research 
related to inheri ted factors. 

Minority Efforts in Cancer Centers - Activities targeted to increase 
research in cancers that affect minorities disproportionately and to 
promote cancer control research 

New Therapeutic Initiative for Minorities - Investigation of improved 
cancer therapies for minority patients for both major killers (lung, 
breast, colon, prostate, and cervix) and diseases of higher relative 
incidence (myeloma, esophageal, gastric & cervical) 

The HHS Office of Minority Health is funding a cooperative agreement with Albert Einstein 
Medical Center in Philadelphia, P A, to develop a model community-based cancer outreach 
program for minorities in high risk, low income, urban communities. The program provides 
cancer-related health education and screening for breast, cervical, and prostate cancer, and a case 
management and clinical pathways system to assure that individuals with abnormal screenings 
receive appropriate treatment and support. Other related activities in OMH include: 

Minority Community Health Coalition Demonstration Grant Program supports 
health risk reduction activities planned and organized by minority community health 
coalitions. 
BilinguaIlBicultural Demonstration Program supports a variety of community-planned 
efforts to increase health care access for people of different cultural and language 
backgrounds, particularly Hispanics, Asians, and Pacific Islander communities. Several 
early detection, screening, and health education programs for cancer have been funded 
through September 1998. 

Key External Factors 

To be included in final version 

Coordination and Leadership within DHHS 

To be included in final version 

NIH is lead for this goal. 



Eliminate disparities in and reduce cardiovascular disease, 
including hypertension rates. 

Cardiovascular disease, particularly heart disease and stroke, kill as many Americans as all other 
diseases combined. Cardiovascular disease is also one of the major causes for disability in the 
United States. The age-adjusted death rate declined for coronary heart disease for the total 
population by 16 percent from 1987 to 1995. For blacks, the overall decrease was only 8 percent 
with a slight increase in the age-adjusted death rate between 1992 and 1993. Within similarly 
insured populations such as Medicare recipients, there are significant disparities between blacks 
and whites in the use of certain diagnostic procedures for heart disease that cannot be explained 
by differences in the severity of symptoms. 

Many of the risk factors for cardiovascular disease are detectable through regular check ups and 
modifiable through life style changes and medication: obesity, lack of exercise, smoking, high 
blood pressure, and high cholesterol. Racial and ethnic minorities have higher rates of 
hypertension, tend to develop hypertension at an earlier age, and are less likely to be undergoing 
treatment to control their high blood pressure. For example, during 1988-1994,32 percent of 
black males ages 20 to 74 had hypertension compared with 25 percent of all men. When 
differences of age are taken into account, Mexican American men and women also have elevated 
rates. Although 54 percent of adults have had their blood pressure checked in the past two years, 
the rates for regular screening show disparities for certain racial and ethnic minorities--50 percent 
of American Indians/Alaska Natives, 44 percent of Asian Americans, and 38 percent of 
Mexican-Americans have had their blood pressure levels checked within the past two years. 
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Strategy for Achieving the Goal 

To be included in final version 

Snccess Measures 

To be included in final version 

By the end of FY -98 
o 
o 
o 
By Year 2000 

Related Healthy People 2000 Special Population Goals and Status: 

15.1: Reduce coronary heart disease deaths to no more tban 100 per 100,000 people. 
15.la:Reduce coronary beart disease deaths among blacks to no more tban 115 per 100,000 people. 

15.4: Increase to at least SO percent the proportion of people witb high blood pressure wbose blood 
pressure is under control. 
15.4b:Increase to at least SO percent tbe proportion of Mexican-Americans witb bigb blood pressure 
wbose blood pressure is under control. 

Continuing, New, or Proposed Program Activity 

The African American Community Cardiovascular Disease Prevention and Outreach 
Initiative, established in 1992 by the National Heart, Lung and Blood Institute. As a part of 
this initiative, NHLBI works with the National Medical Association to develop and implement 
community-based cardiovascular disease prevention and education projects for inner-city Blacks. 

The Latino Community Cardiovascular Disease Prevention and Outreach Initiative, 
established in 1995 by the NHLBI. This initiative is composed oflocal projects that involve 
community members in health promotion and disease prevention programs; develop culturally 
appropriate and language-specific materials; involve existing community organizations and 
services; use select influential media; and incorporate positive community lifestyles, values, and 
beliefs. Plans are underway to transition these local projects to a national effort late in 1997, if 
funds are available. 

Building Healthy Hearts for American Indians and Alaska Natives was established in 1996 
by the NHLBI. It seeks to increase awareness and knowledge of risk factors for cardiovascular 
diseases, which account for nearly a quarter of all American Indians and Alaska Native deaths. 
The initaitive developes heart health promotion strategies that address needs and incorporate 
culture, tradition, lifestyles and values of Native Peoples. 



.-

The Centers for Disease Control and Prevention's Division of Nutrition and Physical Activity 
oversees WISEWOMAN, which targets Hispanic women who are 50 years of age or older, do 
not qualify for Medicaid, and do not have medical insurance. This project, conducted in three 
states, aims to determine whether a comprehensive program to screen women for cardiovascular 
disease is feasible and effective, and whether a physical intervention activity is beneficial. 

Key External Factors 

To be included in final version 

Coordination and Leadership within DHHS 

To be included in final version 

NIH is lead for this goal. 



Eliminate disparities in and reduce diabetes-related 
complications. 

Diabetes, the seventh leading cause of death in the United States, is a serious public health 
problem affectingl6 million Americans. The Centers for Disease Control and Prevention (CDC) 
estimates total direct and indirect costs of diabetes is $92 million. While remaining the same or 
decreasing for whites, prevalence and mortality rates for diabetes among American 
Indians! Alaska Natives and blacks have been increasing. 

Fifty percent of diabetics are undiagnosed. Racial and ethnic minorities are at greater risk of 
Type II diabetes (which constitutes 90% of all diabetes) and its complications than the total 
population. The prevalence rate of diabetes among American Indian/Alaska Natives is more than 
twice that for the total populations (73 per 1,000 in 1994 compared to 30 per 1,000). Diabetes 
rates are also high for blacks, Puerto Ricans, Mexican-Americans, and Cuban-Americans, 
Native Hawaiians and certain subgroups of Asian Americans. Researchers are concerned about 
an alarmingly early age of onset of Type II diabetes, as early as pre-adolescence, reported for 
certain tribes, Blacks, and Mexican-Americans. Diabetes-related death rates are higher for 
Blacks, American Indians, Mexican-Americans and Puerto Ricans than for the total population. 

Undiagnosed and poorly controlled diabetes increase the likelihood of serious complications 
from diabetes. Among the most serious complications are cardiovascular disease, diabetic eye
disease and blindness, end-stage renal disease, and foot disease and lower extremity amputations. 
Rates for diabetes-related complications such as end-stage renal disease and amputations are also 
higher among Blacks and American Indians as compared to the total population. Even with 
similarly insured populations such as Medicare recipients, Blacks are more likely than whites to 
be hospitalized for amputations, septicemia and debridement--signs of poor diabetic control. 
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Strategy for Achieving the Goal 

To be included in final version. 

Success Measures 

To be included in final version. 

By the end of FY-98 
o 
o 
o 
By Year 2000 

Related Healthy People 2000 Special Population Goals and Status: 

17.10: Reduce tbe most severe complications oCdiabetes as Collows: 
End-stage renal disease to 1.4 per 1,000 
Blindness to 1.4 per 1,000 
Lower extremity amputation to 4.9 per 1,000 
Perinatal mortality among inCants oCwomen witb establisbed diabetes to 2% 
Major congenital malCormation among inCants oCwomen witb establisbed diabetes to 4% 

17.IOa: Reduce end-stage renal disease due to diabetes among black persons witb diabetes to DO 
more tban 2.0 per 1,000 

17.IOb: Reduce end-stage renal disease due to diabetes among American Indians and Alaska Natives 
witb diabetes to no more tban 1.9 per 1,000 

17.IOc: Reduce lower extremity amputations due to diabetes among blacks witb diabetes to no more 
tban 6.1 per 1,000 

Continuing, New, or Proposed Program Activity 

National Diabetes Education Program: Launched in June 1997, this is a joint project of the 
National Institute of Diabetes & Digestive and Kidney Diseases (NIDDK) and the CDC's 
Division of Diabetes Translation. The program involves both public and private partners to 
design ways to improve treatment and outcomes for people with diabetes, to promote early 
diagnosis, and ultimately to prevent the onset of the disease. 

HHS has proposed a major national outreach and consensus development intervention initiative 
to reduce diabetes-associated disease and death, especially in racial and ethnic minorities. CDC 
and NIH would co-lead the initiative; part of the requested funding would be for the National 
Diabetes Education Program 

Indian Health Service: A second initiative is proposed by IHS in collaboration with the 
Assistant Secretary for Planning and Evaluation (ASPE), CDC, NIH, HCF A, AoA, and the 



Administration for Native Americans. In FY 1998, the initiative would establish comprehensive 
community-directed and community-based efforts to reduce incidence of Type II diabetes among 
American Indiana and Alaska Natives. It will evaluate the effects of promising trial methods in 
diverse tribal populations and provide newly available phannaceuticals to prevent and control 
diabetes and its complications among American Indians! Alaska Natives. 

Under a cooperative agreement with the HHS Office of Minority Healtb, the Association of 
Asian Pacific Community Health Organization is examining diabetes among the Asian and 
Pacific Islander American (APIA) population and is bringing together members of these 
communities to develop strategies for effectively engaging APIAs in the National Diabetes 
Education Program. This program seeks to reduce the morbidity and mortality of diabetes and its 
complications among the APIA communities. 

Under a cooperative agreement with the HHS Office of Minority Health, The National Council 
of La Raza has established the "Latino-Focused National Diabetes Education Program," 
designed to identify and assess the concerns of Latinos regarding diabetes, and develop the 
capacity of formal and informal Latino leaders to contribute input and participate in the 
development and implementation of the National Diabetes Education Program to help reduce the 
burden of diabetes among Latinos. 

Key External Factors 

To be included in final version. 

Coordination and Leadership within DHHS 

To be included in final version. 

NIH and CDC are co-leads for this goal. 



Eliminate disparities in and improve access to state-of-the-art 
HIV testing, counseling, health care and support services. 

HIV infection is the leading cause of death for all persons 24-44 years of age. Half of the 
approximately 600,000 AIDS cases diagnosed in the U.S. have died. Racial and ethnic minorities 
constitute more than 50 percent of all AIDS cases, and more than 75 percent of all AIDS cases in 
women and children. The number of new AIDS cases among Blacks is now greater than the nwnber 
of new AIDS cases among Whites. 

There are a series ofHIV epidemics in the U.S., each of which must be addressed differently and 
specifically. Although the HIV epidemic in White males continues to predominately affect men who 
have sex with men, injecting drug use and heterosexual contact with an infected injecting drug user 
plays a larger role in HIV transmission for other groups. 

Inadequate detection and referral to follow-up care are major issues for high-risk populations. About 
40 percent of persons who are at risk of HIV / AIDS have never been tested. In addition, the rate at 
which people return for HIV test results is relatively low--Iess than 40 percent of individuals who take 
an HIV test at either an anonymous or confidential site return for test results increasing the possibility 
that HIV -infected individuals will unknowingly transmit the disease. Better screening efforts are 
needed that are acceptable to the target community (i.e., they must be culturally and linguistically 
appropriate), and the capability of organizations serving at-risk populations to develop, implement, 
evaluate and fund programs must be improved. 

Minority and majority populations do not benefit equally from efforts to improve treatment. Mainly 
due to the use of protease inhibitors, AIDS death rates declined 19% for the total U.S. during 1995-
96, while AIDS death rates declined only 10% for Blacks and 16% for Hispanics. Contributing 
factors for these mortality disparities include lack of health insurance to pay for drug therapies, and 
unwillingness of doctors to prescribe them to individuals who may not comply with treatment 
regimens. These drugs cost between $10-$12,000 per patient per year. 
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Strategy for Achieving the Goal 

To be included in final version. 

Success Measures 

To be included in final version. 

By the end of FY-98 
I:) Increasing access to therapies that will prevent vertical transmission of HIV between mother 

and child. 

I:) Increasing access to efficacious medications for people living with HIV/AIDS. 

I:) Increasing access to supportive services related to HIV / AIDS treatment. 

By Year 2000 

Related Healthy People 2000 Special Population Goals and Status: 

18.1: Confide annual incidence of diagnosed AIDS cases to no more tban 43 per 100,000 population. 

18.8: Increase to at least 80 percent tbe proportion of UIV-infected people wbo know tbeir serostatus. 

18.13: Increase to at least SO percent the proportion of family planning clinics, maternal and cbild bealtb 
clinics, sexually transmitted disease clinics, tuberculosis clinics, drug treatment centers, and primary 
care clinics tbat provide on site primary prevention and provide or refer for secondary prevention 
services for UIV infection and bacterial sexually transmitted diseases to higb-risk individuals and tbeir sex 
or needle-sbaring partners. 

Continuing, New, or Proposed Program Activity 

Title IV, HIV/AiDS services and access to research for children, youth, women and families, and the 
Special Projects of National Significance Program co- fund the Women's Initiative for HIV Care and 
Reduction of Perinatal and HIV Transmission (WIN). This program aims to improve care for women 
living with HIV and reduce rates of HIV transmission to newborns. Programs serve high percentages 
of racial and ethnic minorities, in areas such as: Baltimore, New York, Boston, Trenton, Fort 
Lauderdale, Dallas and Philadelphia. 

Through a collaborative effort with the AIDS Education and Training Center program and Title 1lI, 
HRSA is providing training, as appropriate, to clinicians and support staff serving women of 
childbearing age (the majority of whom are from minority/ethnic groups) in Title ill, Early 
Intervention Services-funded programs throughout the U.S. and Puerto Rico. In addition, a study 
is underway to assess the current HIV counseling and testing practices for pregnant women at 
HRSA funded programs. Results of the study will be available in Fall, 1997. Case studies were 



also conducted in seven locations around the country that have systems in place to provide a full 
range of clinical and social services to HIV-positive pregnant women and their infants. Among the 
fmdings were that these systems work because of dedicated providers and empowered patients; 
rural and urban sites are able to provide state-of-the-art care; social services are imperative; and 
costs are difficult to determine. 

Increasing access to efficacious medications for people living with HIV / AIDS is the principal 
objectives of the AIDS Drug Assistance Program (ADAP) established under Ti:le II of the CARE 
Act. ADAP is the second largest payor of efficacious medications for people living with HIV, after 
Medicaid. ADAP programs served 70,000 clients in 1995, nearly 30% were African-American and 
27% were of Hispanic descent. Recent reports indicate that new HIV therapies are making a great 
difference in the lives of people who receive them. The benefits are, however, not uniform. While 
deaths for men living with AIDS decreased by 22 percent between 1995 and 1996, there was only a 7 
percent decrease for women. And the decease for African-Americans was 10 percent as opposed to 
28 percent for whites. The new therapies come with a high price tag. The more conservative 
estimates are that combination anti-retro viral therapy, including the newly approved protease 
inhibitors, will cost at least $10-12,000 a year per patient. 

When other funds, such as private insurance, Medicaid, ADAP or private funds, are not available 
to a particular client who is in care in an Early Intervention Services (EIS) Program, EIS funds may 
be used to pay for the medication costs for that client. Approximately two-thirds of the clients who 
receive primary care services at Title ill programs are members of racial and ethnic minority 
groups. 

The AIDS Education and Training Center (AETC) have a legislative mandate to provide training 
for minority providers and providers who treat minority popUlations. AETCs train a 
disproportionate number of minority providers in appropriate HIV therapeutics and the literature in 
this field indicates that minority providers are more likely to treat minority populations. 

The majority of Special Projects of National Significance (SPNS) Program grants develop new 
models ofHIV care for individuals from minority racial and ethnic populations. The SPNS Program 
currently is funding support service grants to increase access to HIV / AIDS care and related services 
for the following populations: Hispanic Border populations, urban African-Americans dually 
diagnosed with HIV and substance abuse, Native Americans and Alaska Natives who were not 
accessing HIV services, and Asian and Pacific Islanders in New York City. Intervention activities 
include: identification of affected individuals using community agencies and networks, linkage to 
housing, drug treatment, and education on appropriate HIV treatments. 

HRSA through the administration of the Title I HIV / AIDS Emergency Relief grants for eligible 
metropolitan areas (EMAs) and Title II HIV / AIDS Care grants to States has consistently emphasized 
assuring access to needed care for all affected racial and ethnic communities. Service data from 
programs operated under Title I and II of the CARE Act indicate that African- Americans and 
Hispanics are represented among clients in a higher proportion than their representation in the 
epidemic. Additionally, the composition of HIV Health Services Planning Councils in Title I 
communities has been carefully monitored to assure adequate representation of communities of color 
on these important deliberative bodies. 



The Title m Early Intervention Services Program provides grant support for outpatient HIV early 
intervention and primary care services for low-income, medically underserved individuals, 
primarily people of color in existing primary care systems. The objective of these programs is to 
maximize access to comprehensive and continuing clinical and supportive care for populations that 
have been disproportionately affected by the AIDS epidemic. Currently, approximately two-thirds 
of the clients who receive primary care services at Title m programs are members of racial and 
ethnic minority groups. 

The Title m program continues to fund a project to document existing migration patterns and to 
coordinate health care services for HIV-positive persons traveling between Puerto Rico and New 
York - the "Air Bridge" project. The goal of this project is to facilitate the continuity of care, 
referrals for services - many of which are supportive services - and follow up for this targeted 
population. 

HRSA continues to publish" HIV Care Access Issues" -- a technical assistance series of reports that 
identifY barriers and strategies to overcome barriers to HIV care among specific population groups, 
e.g., African Americans, Hispanics, Native Americans, and Asian Americans. 

Key External Factors 

To be included in final version. 

Coordination and Leadership within DIllIS 

To be included in final version. 

HRSA and CDC are co-leads for this goal. 



Eliminate disparities in age-specific immunization rates
infants to seniors 

Children. Though childhood immunization rates are at an all-time high of76 percent, approximately 
I million children under age 2 have not received the basic series of shots. Racial and ethnic minority 
children are especially at risk because they are less likely than white children to be vaccinated. For 
example, only 84 percent of African American children had received the DTP vaccine series 
(DiphtheriaffetanuslPertussis) in 1994, compared to 91 percent of white children. This is a greater 
than the disparity in rates between children living in poverty and those not living in poverty. 
Hispanics, Asians, and Pacific Islanders also are less likely than the total population to have received 
a tetanus booster during the past ten years. 

Hepatitis. African Americans, American Indians! Alaska Natives, Asians, and Pacific Islanders are at 
. increased risk for Hepatitis B. Chronic Hepatitis B infection increases the risk of liver cancer. Yet, 
about 90 percent of Asian and Pacific Islander children aged 3 to 13 have not received a Hepatitis B 
vaccine, which is recommended for all children. Hispanics and American Indians/Alaska Natives also 
are at increased risk for Hepatitis A--a food-borne form of hepatitis. 

Adults. The overall cost to society of vaccine-preventable diseases exceeds $10 billion each year for 
adults alone, not including lives lost. Fewer than 500 children die each year of vaccine-preventable 
diseases, but 50,000 to 70,000 adults die of influenza, pneumococcal infections, and Hepatitis B. 
Vaccination levels for pneumococcal pneumonia and influenza among people 65 years and over have 
increased for African Americans and Hispanics, but the coverage in minority groups remains 
substantially below the year 2000 target. 
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Strategy for Achieving the Goal 

To be included in final version. 

Success Measures 

To be incl uded in final version. 

By the end of FY -98 
'> 
'> 
'> 
By Year 2000 

Related Healthy People 2000 Special Population Goals and Status: 

20.11: Increase basic immunization series among children under age 2 to at least 90 percent. 
20.lla: Increase pneumococcal pneumonia and influenza immunizations among blacks age 65 years and 

older to 60 percent. 
20.11b: Increase pneumococcal pneumonia and influenza immunizations among Hispanics age 65 years and 

older to 60 percent. 

Continuing, New, or Proposed Program Activity 

The Centers for Disease Control and Prevention manages the Clinton Administration's National 
Childhood Immunization Initiative. The FY 1997 budget includes $638 million for vaccine 
purchase and $354 million for immunization program activities. Funding for childhood 
immunizations has more than doubled since FY 1993. 

Secretary Shalala launched the initiative in December of 1996 through a bilingual 
(English/Spanish) public service campaign. There is a bilingual (English/Spanish) childhood 
immunization phone service that provides general information on immunizations and referrals 
to local providers. 

Minorities are a major target group. CDC has begun creating immunization action plans with 
areas that have a large minority population. A major goal is to ensure that at least 90 percent 
of all two-year-olds receive the full series of vaccines by the year 2000. 

The CDCs proposed activities in the field of adult immunizations include development of effective 
informational programs for health care providers and the public to motivate target populations; 
identify barriers to immunization services and develop strategies to increase access to these services; 
build model state programs for adult immunization, including limited vaccine purchase, in up to 15 
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project areas; develop and disseminate guidelines and standards for adult immunization practices; 
enhance surveillance for vaccine coverage, adverse events and vaccine'preventable diseases in adults; 
and support research on the efficacy, safety and cost effectiveness of vaccines target to adults. 

Key External Factors 

To be included in final version. 

Coordination and Leadership within DHHS 

To be included in final version. 

CDC is the lead for this goal. 
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f .. f 07/08/9704:39:48 PM , 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Christopher C. Jennings/OPD/EOP, Sarah A. Bianchi/OMB/EOP 
Subject: Racial Disparities in Health Care 

You asked me to e-mail information on projects I mentioned in passing: 

1. HHS has begun "Horizons: From Strategy to Infrastructure" a collaboration among HCFA, Peer 
Review Organizations and Historically Black Colleges and Universities to improve the status of 

! 
African-Americans and other underserved populations in eight southeastern states. A pilot project 
launched in June will work to Improve Influenza Imrilooizatloll rales Tor African-American Medicare 
beneficiaries. 

I 
2. The Medicare Mammography Campaign that was launched by the First Lady has been operating 
for two years to increase the number of women on Medicare who take advantage of the 
mammography benefit offered by Medicare. This year the campaign focuses on rates among 
minority women, which have been articular ow. I am meeting next Monday at 1 :30 with Ta 
Zi ans, who is heading this project for HCFA. Anyone want to join me? 



HUMAN 
RIGHTS 
CAMPAIGN 

1101 14th Srreet NW 
Washington. DC 20005 

""br;tt hrrp:liwww.hrcusa.org 
phon' 202 628 4160 

lax 202 347 5323 

In th~ first six months of 1996. AIDS d~aths in th~ Unit~d Staus tkcr~aud by 13%. marking th~ first 
such tkc/in~ sinu th~ qJidnnic b~gan in 1981. This tkcr~au is th~ mult ofth~ SUltain~d invmmmt this 
country has matk in HIVIAIDS r~uarch. prromtion and car~. But th~ nud continu~s to grow. Th~ 
facts ari: 

• k of February 28. 1997.581.429 Americans have been diagnosed with AIDS since 1981: 
488.300 (84%) men; 85.500 (15%) women; and 7.629 (1 %) children 

• 365.000 American lives have been lost to AIDS since 1981; an average of 100 Americans are 
diagnosed with AIDS daily 

• An average of 100 to 150 men. women and children become infected with HN every 24 
hours 

• HN infection remains the leading cause of death among 25-44 year olds. accounting for 
19% of deaths in this age group 

• One-quarter of new HN infections in the United States occur among young people under 
age 21 

• In the first six months of 1996. women accounted for 20% of newly reported AIDS cases; 
in the first six months of 1996. there was a 3% increase in AIDS deaths among women 

• In 1985.233 children were left without parents due to AIDS; in 1995. there were 30.000 
children orphaned by AIDS; by the year 2000. this figure is expected to exceed 85.000 
children2 

• Over 76% of women infected with HN are women of color 

In 1996. people of color accounted for over half (62%) of all adult AIDS cases reported in 
the United States; African Americans accounted for a lar er ro ortion (41%) of adult 
AIDS cases than whites (38% or t e mt time in the epidemic 

J Source: Centers for Disease Control and Prevention. 1996 

2Source: AIDS Project Los Angeles 
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Race-Race Initiative Policy: 
Historical Ideas 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Sylvia M. Mathews/WHO/EOP 
Subject: Race and Policy 

F-a.<..l. ~ t"':'J;.i;",- \Q;L, .-
1i\;U~i'-.J iJ~ 

I suggest looking at historical/cultural ideas for possible policy/action items. Sylvia mentioned the 
Slavery Museum. I also have been saving a wire service story about bipartisan legislation to 

preserve the Underground Railway, sponsored by Carol Mosely-Braun and Mike DeWine in the 
Senate, Rob Portman and Lou Stokes in the House. (Plus Gingrich.) 



~ Diana Fortuna 
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From the unsolicited idea department as ou follow up on the race issue: I think Washington 
should have a monument or useum on slaver at tourists visit as they do the other 
monuments. I believe some African-American group is trying to raise money for one. along the 
Ii the Holocaust Museum. but they haven't raised much. A museum on slavery just opened in 
Detroit nd has gotten very good press. Vietnam proved you can do successful and healing 
memorials on difficult topics. The gpology approach worked well for radiation and Tuskegee. but 
now It IS coming under a microscope and people are belittling it. A memorial or museum is a similar 
idea. but it has an educational dimension and a more lasting effect. As such a major part of our 
country's history that still has repercussions today. slavery seems conspicuously absent here in DC 
-- other than through the Lincoln Memorial. of course. which tells it from a particular perspective. 

Just a thought as you guys go forward on this; please feel no need to respond. 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Jonathan Orszag/OPO/EOP 
Subject: This Saturday's Radio Address 

The topic of this Saturday's radio address is supposed to be homeownership and housing (including 
welfare-to-work housing vouchers). This is our only chance to talk about these two important 
agendas, and we need this radio address. In addition, we plan to use the radio address to endorse 
the Coates IDA bill as well as an agreement between the National Association of Realtors (NAR). 
Over the past several months, HUD and NAR have been working through the details of the initiative 
and they are about to be finalized. Under the terms of the final agreement, NAR will develop a 
cultural djversity certification progrQm which will reflect the letter and spirit of the President's One 
America initiative and will be subject to approval by HUD. Upon approval, HUD would permit NAR 
to award the use of the One America mark and logo by real estate professional who are free of fair 
housing vlolauons and successfully complete the one-day training program. 
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DRAFT 
May 30, 1998 

MEMORANDUM FOR GENE SPERLING 

FROM: JON ORSZAG 

SUBJECT: Policy Announcements for National Homeownership Week 

I believe that any remarks for Homeownership Week would (1) emphasize 
our accomplishments over the past five years; (2) push for our housing agenda 
(welfare-to-work vouchers, low-income housing tax credit expansion, 
"play-by-the-rules" homeownership initiative); and (3) put forward a new policy 
announcement. A fourth potential component of any announcement would 
acknowledge the efforts of Habitat for Humanity and their "House that Congres 
Built" effort.1 

Over the past two months, we have held a number of homeowners hip 
meetings with the goal of developing newsworthy initiatives that do not spend 
"new money." These meetings have included representatives of HUD, Treasury, 
NEC, DPC, OMB, OTS, Federal Home Loan Bank, Neighborhood Reinvestment 
Corporation, Agriculture, and PIR (for the One America initiative). Through this 
process, we have developed two potential announcements for Homeownership 
Week: the first would be more of a fair housing and homeownership 
announcement; the second would be more about providing incentives to lower 
income Americans to become homeowners. 

Option 1: One America Announcement 

Last fall, HUD and NAR concluded a Memorandum of Understanding (MOU) 
which sets forth the broad outline of a One America housing initiative and the 
rights and responsibilities of the parties. One potential policy announcement is the 
final details of this initiative. 

Over the past several months, HUD and NAR have been working through the 
details of the initiative and they are about to be finalized. Under the terms of the 
final agreement, NAR will develop a cultural diversity certification program which 
will reflect the letter and spirit of the President's One America initiative and will be 
subject to approval by HUD. Upon approval, HUD would permit NAR to award the 
use of the One America mark and logo by real estate professional who are free of 
fair housing violations and successfully complete the one-day training program. 
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HUD will promote the One America initiative in an advertising campaign on 
television, in public service announcements, speeches, interviews, in FHA 
advertising, and on HUD's Web page. 

The agreement goes on to spell out the terms governing use of the One 
America mark and logo by certified real estate professionals, restrictions on its use, 
and circumstances requiring its surrender. 

A final draft of the agreement has been approved by NAR and is in final 
review by HUD. 

Option 2: Individual Development Accounts 

As you know, Individual Development Accounts (lDAs) are a new innovative 
idea that the Administration has supported in the past (but never put any money 
towards). They help lower income American boost savings by matching each dollar 
the individual deposits with pllblic (or private) funds. The match, in some. cases, is 
as high as eight to one, even though we envision something more in line with 
two-four to one. The match could come from the government, non-profit, or· from 
a for-profit entity. Withdrawals from the IDA are generally allowed for only buying 
a home; education and training; or starting a new business. Participation would be 
limited to lower American families. In general, participation is limited to those 
eligible for welfare or have an income below the EITC phase-out point, and have net 
worth below $10,000. 

There is one main way that we can promote IDAs (and three more minor 
ways -- see below): 

1. Endorse Coats Legislation. Sen. Coats is the lead sponsor on a 4-year, 
$100 million IDA demonstration program -- the Assets for Independence Act -
under which states and local agencies andlor non-profits would be funded to 
operate IDA programs providing a match of no less than one to one and no· more 
than eight to one for each odllar of earned income deposited in·to toe account. 
Under the Coats bill, preference in the application process would be given to 
entities that are able to attract pledges of substantial non-Federal -- especially 
private sector -- funding to serve as a match for Federal dollars. In the Senate, the 
co-sponsors of this legislation are: Harkin, DeWine, Abraham, Lugar, Levin, 
Moseley-Braun, Collins, Wellstone. In the House, the leg(slation is sponsored by T. 
Hall and co-sponsored by conservatives such as Kasich to liberals such as Olver. 

You should know that the endorsement of Coats' bill would raise an issue 
about how we are paying for our endorsement. While $25 million for FY99 is not 
much money, we may raise an issue about supporting legislation and not offering to 
"pay for it." In the past, we have offered to "work with Congress to find 
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appropriate offsets." We could do this in this case, but it raises this issue. 

Moreover, supporting the Coats legislation makes it difficult for us to come 
forward with our own more comprehensive proposal in the FY2000 budget. While 
we will not be completely locked in, it would be any new proposal in our next 
budget less newsworthy. 

In conjunction with any announcement on IDAs, we could also make three 
other announcements: 

1. FFIEC Letter to Clarify That Banks Can Receive CRA Credit for IDA Programs. 
The Corporation for Entreprise Development (CFED) has been at the forefront 
of this issue and they believe that a definitive, and inclusive, regulatory 
position statement is needed to encourage financial institution participation. 
To that end, OTS has worked with CFED to craft a request for an 
interagency (FFIEC) CRA interpretation on IDAs. OCC was awaiting a formal 
interpretation from a major bank, which they supposedly received last week. 
Therefore, the regulatory agencies are prepared to issue a formal· 
interpretation that states that IDAs, designed for the education, hou.sing or 
business development benefit of low- or moderate-income individuals, serve 
community development purposes and would therefore be eligible for credit 
under the Community Reinvestment Act. This should allay concerns and 
facilitate partnerships among financial institutions. 

2. Letter from HUD to State and Local Areas To Clarify That HOME and CDBG 
Funds Can Be Used To Establish IDA Programs. While HOME and CDBG 
funds can currently be used to establish IDA programs, many state and local 
areas do not know that this is an eligible activity. Therefore, HUD would 
issue a clarification letter that would state that HOME and CDBG funds can 
be used for IDA programs that benefit low- and moderate-income Americans. 

3. Examples of IDA Programs. The Partners in Homeownership are also 
prepared to release a booklet of examples of current IDA programs. I would 
not suggest calling this a "best practices" booklet because we do not yet 
know how successful IDA programs have been. This book would solely be a 
book about how IDAs have been set up so far. 
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To: Jose Cerda III/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 
Subject: Housing mobility 

---------------------- Forwarded by Paul J. Weinstein Jr./OPD/EOP on 11/25/9702:24 PM ---------------------------
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Record Type: Record 

To: Michael Oeich/OMB/EOP, Paul J. Weinstein Jr.!OPO/EOP 

cc: Jonathan Orszag/OPO/EOP 
Subject: Housing mobility 

~ 
MOBILE.W Attached is a draft summary of the Section 8 housing mobility and fair lending 

proposals we have been discussing. I will be out starting at 2:00 today and will not be returning 
until December 6th. Paul Leonard is also out this week. I am worried that the housing mobility 
package (which, unlike the fair lending items, has discretionary budget implications) may fall 
through the cracks in Paul's absence. 

The attached paper was sent to HUD on Friday for review; Paul had a few minor comments. Today 
I spoke to Bill Apgar, the PD&R Assistant Secretary-designate, who concurred that the proposals as 
described in the memo looked good and assured me that work would continue this week. 

Michael, I am not certain about the timetable for finalizing the FY 99 budget, Could I ask you and 
Paul W. to make a special effort to insure that the portability bonus and exception rent policy are 
included in the budget to the extent needed? Thank you very much. 



" 

Housing mobility 
November 21, 1997 

To enable more low-income families (white as well as minority) to move to lower-poverty areas 
which have, among other advantages, better job opportunities, schools and other public services. 
The efforts would be wholly voluntary, focusing on households with Section 8 certificates and 
vouchers. 

I. Represents a modest but significant step toward ensuring housing choice for low-income 
Americans of all races. 

2. More effective than recent school voucher proposals as a method of enhancing school 
choice for poor families (white and minority). 

3. Contributes to welfare reform efforts by encouraging and enabling job-ready welfare 
recipients with a voucher or certificate to move to areas where employment can be found. 

4. Could be an avenue for highlighting the issue of housing segregation, which has proven 
remarkably persistent. In the thirty metropolitan areas with the largest African American 
populations, which account for 50 percent of the total black population, the degree of 
segregation changed very little between 1970 and 1990. This is particularly problematic 
due to the role residential location plays in determining not only quality of schooling and 
availability of jobs, but also, e.g., risk of crime and accumulation of wealth (through 
home equity in particular). 

5. Could reduce the concentration of poverty (to a limited extent). While the poverty rate 
among African Americans declined from 35 percent in 1970 to 29 percent in 1990, the 
percentage of blacks living in areas of concentrated poverty (poverty rate of 40 percent 
or higher) increased from 14 to 17 percent. This "concentrated poverty" rate also rose 
for whites and Latinos. In addition, the percentage of the African American poor living 
in these concentrated poverty areas, where opportunity for educational and economic 
advancement is sorely lacking, rose from 26 to 34 percent. Among the white poor, the 
concentrated poverty rate rose from 3 to 6 percent over the same period. Section 8 
voucher and certificate holders are disproportionately located in these concentrated 
poverty areas. Accordingly, increasing the number of Section 8 participants who move 
to middle-incom~ areas could impact the concentration of poverty for both whites and 
minorities. 



Remove barriers to using Section 8 vouchers for moves to lower-poverty areas. [The term 
"vouchers" refers to both Section 8 vouchers and certificates, since the two are extremely 
similar.] 

I. BUILD ON HUD's REGIONAL OPPORTUNITY COUNSELING (ROC) PROGRAM 

Under the regional opportunity counseling program, public housing authorities partner with 
nonprofits to provide counseling to Section 8 certificate and voucher holders, to ensure that they 
are aware of the full range of housing options. Studies have found that when Section 8 families 
are ready to move, they tend to search for housing in areas with which they are familiar. 
Unfortunately, these areas tend to be similar, and in close physical proximity, to their original 
high-poverty neighborhoods. The mobility counseling provides these families with information 
about low-poverty neighborhoods they might not otherwise consider. 

The counseling also entails recruiting landlords to accept Section 8 families and, in many cases, 
working with churches and community leaders in predominantly white areas, to initiate a 
dialogue about the possible influx of minority families. The purpose of these discussions is to 
prepare the neighborhoods for potential new arrivals and thereby reduce the intensity of 
opposition. 
NOTE: The ROC program is not limited to minority farnilies--white Section 8 voucher and 
certificate holders in ROC sites are also eligible. 

HUD allocated $36.7 million for the 16 regional opportunity counseling sites in FY 1996, and 
the Administration requested an additional $20 million for FY 1998 (as a set-aside in the Section 
8 tenant-based account) to expand the program to additional sites. The FY 1998 V A-HUD Act 
did not, however, include this set-aside. The Administration should make this additional ROC 
funding a priority in the FY 1999 VA-HUD appropriations process (another option is to 
request permission from the V A-HUD Appropriations subcommittee to reprogram $20 million 
in FY 98 funds for the same purpose). 

2. ELIMINATE OBSTACLES TO AND PROVIDE INCENTIVES FOR PORTABILITY 

Moving to a lower-poverty area often entails crossing public housing agency (PHA) boundaries. 
The receiving PHA generally bills the sending agency for the cost of the voucher (the housing 
assistance provided is equal to the difference between the HUD-established fair market rent for 
the area and 30 percent of the tenant's countable income). Eighty percent of the fee for 
administering the voucher is allotted to the receiving agency and 20 percent to the sending PHA. 
The logistical difficulties and reduction in fees serve to discourage a PHA from allowing 
recipients of tenant-based assistance to move outside the PHA's service area. 

This package would address these obstacles in three ways. First, HUD WOUld, as part of its 
management reorganization, establish a "portability clearinghouse" that would serve as a central 



location for processing billings across PHAs. The clearinghouse, by reducing paperwork and 
expediting payments, would reduce PHA resistance to moves outside its service area. 

Second, PHAs would receive a bonus based on the number of Section 8 participants moving to 
lower-poverty areas. The bonus could apply to moves both within and outside the PHA's 
service area. 

Third, PHAs would be encouraged to request "exception rents" (above the fair market rent, 
which is set at the 40th percentile of area rents) when needed to give voucher holders access to 
more expensive, generally suburban housing markets. HUD would consider and approve these 
requests on an expedited basis. 

3. HOMEOWNERSHIP!EMPOWERMENT VOUCHER INITIATIVE 

Under this proposal (which was submitted earlier as part of the Administration's public housing 
reform bill) Section 8 certificates and vouchers could be used to purchase, rather than only to 
rent, housing. The Section 8 assistance payment would generally be set, as with rental housing, 
at the difference between the payment standard (which cannot exceed the fair market rent) and 
30 percent of the familY's net income. This housing benefit, however, would go toward a 
mortgage payment rather than monthly rent. To qualify for the program, a family would 
generally need to have income from employment. 

Freddie Mac has already agreed to purchase up to 2,000 of these Section 8 voucher mortgages 
from lenders--secondary market participation is essential to reassure and therefore recruit 
lenders. The down payment for these mortgages would be set at 3 percent, to allow low and 
very-low income families to participate. Moreover, for purposes of making the down payment, 
the local PHA would help the family secure loans or grants to supplement the household's 
resources. 

While not strictly a mobility proposal, the homeownership voucher initiative could still 
facilitate moves to lower-poverty areas, to the extent that most of the housing in these areas is 
owner-occupied rather than rental. Under this proposal, Section 8 voucher holders would be 
able to choose from a wider range of properties, especially in middle-income areas. Judging 
from his comments on the list of race initiative proposals, the President is particularly 
enthusiastic about homeownership vouchers. The Senate-passed public housing bill includes 
homeownership voucher language consistent with the Administration proposal; the version in the 
House-passed bill is at best barely acceptable. 



Fair lending 
November 21,1997 

I) To obtain information needed to determine the extent of discrimination in home mortgage and 
small business lending; and 2) to develop and implement innovative methods of detecting and 
deterring such discrimination. 

One of the major purposes of the race initiative is to establish a baseline on race relations; i.e., 
where we are on race. The extent of small business and mortgage lending discrimination is a 
critical element of this baseline. 

1. The President will publicly urge the Federal Reserve Board to require banks and 
thrifts to report race, income and gender data as part of the eRA small business 
loan reporting provisions. 

Background. Large banks and thrifts are currently required under CRA to report data on small 
business loans. They are not, however, required to report the race, income and gender data of 
these loan applicants. Consequently, it is virtually impossible to use CRA data to accurately 
determine the extent of small business lending discrimination. 

The Federal Financial Institutions Examination Council (FFIEC), which is composed of the 
Federal banking regulators (Federal Reserve, FDIC, Office of the Comptroller of the Currency, 
Office of Thrift Supervision and the National Credit Union Administration) recently released the 
1996 small business and small farm lending data. According to the FFIEC, the distribution of 
loans across census tracts grouped by income (low, moderate, etc.) mirrored the distribution of 
popUlation across those categories of tracts. For example, low-income areas include 4.9 percent 
of the U.S. population and received 5.6 percent of new small business lending. Without data on 
race, however, it is impossible to determine, for example, how lending to African American 
small businesses in low-income areas compares with lending to small white firms in such areas. 

The Federal Reserve, which has jurisdiction over the relevant regulation (Regulation B, which 
implements the Equal Credit Opportunity Act), is resisting requests to require collection of this 
data. Moreover, the Fed is apparently maintaining that it lacks the authority even to allow other 
regulators (e.g., OCC, OTS) to make reporting of this data voluntary for their regulated 
institutions. 
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2. The President will call on the Federal Reserve and the FDIC to require their 
regulated banks to report the reasons for denial of eacb mortgage loan application 
(OCC and OTS already do so). 

The 1996 HMDA data are much less encouraging than previous years' numbers. Conventional 
(non-government backed) lending to African Americans fell by 1.5 percent, and conventional 
loans to Hispanics essentially remained flat (0.5 percent increase); non-government backed loans 
to whites rose by 6.7 percent. The decrease from 1995 to 1996 in the number of conventional 
loans made to African Americans is in sharp contrast to increases of 9.7 percent from 1994 to 
1995 and a whopping 54.7 percent from 1993 to 1994. 

Denial rates rose across the board, with the rate for African Americans rising from 40.5 percent 
in 1995 to 48.8 percent in 1996, while the rejection rate for whites increased from 20.6 to 24.1 
percent. Differences in income explain some of the variation, but whites (and Asians) 
experienced lower rates of denial within each income group. 

Information on reasons for denial would make it considerably easier to determine the extent to 
which troubling HMDA numbers may be due to discrimination as opposed to other factors (e.g., 
blacks are disproportionately located in areas with relatively little lending activity). 

3. The FFIEC will conduct an analysis and report back to the President within one 
year with recommendations as to how automated credit scoring systems can be used 
to enhance rather than reduce credit available to low-income and minority 
borrowers. 

Secondary market underwriters purchase mortgage loans originated elsewhere and package them 
into mortgage-backed securities (although Fannie Mae and Freddie Mac, leading secondary 
market participants, also hold such loans in their portfolios). These secondary market purchasers 
generally use automated credit scoring systems in their buying decisions. The mortgage lenders 
accordingly have a strong incentive to use these systems as well, to ensure that their loans are 
attractive on the secondary market. Since African Americans on average have lower levels of 
income and wealth than whites, the spread of credit scoring systems may be adversely affecting 
mortgage lending to this group. Credit scoring systems are apparently becoming more common 
in small business and consumer lending as well. 

4. Develop and implement methods of pre-application testing, to detect discrimination 
that occurs before an application is made (e.g. discouraging a prospective minority 
home buyer from applying). 



Background 

Definitions. The segregation index represents the percentage of all African 
Americans in a metropolitan area who would need to move to achieve a 
nonsegregated distribution, i.e., each census tract reflecting the composition of the 
metropolitan area as a whole. A segregation index of 50 is considered fairly 
moderate, whereas 70 represents a high degree of residential segregation. 
Another, perhaps more intuitively comprehensible measure, is isolation--the 
percentage of blacks living in the census tract of the average African American. 
This variable measures the extent to which African Americans live exclusively 
among other African Americans. 

Extent of Racial Residential Segregation/ Progress Since 1970. A comparison of 
residential segregation in the thirty metropolitan areas with the largest African 
American populations (which account for 50 percent of the total black population) 
reveals little or no progress toward integration between 1970 and 1980, with 
extraordinary levels of racial isolation persisting. 

City Black Black 
Isolation: Isolation: 
1970 1980 

Chicago 85.5 82.8 
Detroit 75.9 77.3 
Los Angeles 70.3 60.4 
New York 58.8 62.7 
San Francisco 56.0 51.1 
Atlanta 78.0 74.8 
Miami 75.2 64.2 
Washington, D.C. 77.2 68.0 

Average, North 68.7 66.1 
Average, South 69.3 63.5 

As shown above, the average African American in Chicago in 1980 lived in a 
community that was 83 percent black. Even in San Francisco, one of the least 
segregated of the major metropolitan areas, and one that showed modest progress, 
the average African American still lived in a predominantly black neighborhood 
(despite the fact that African Americans made up only 11 percent of the City's 
population). While there were modest declines in a number of cities, particularly in 
the South, in others, such as New York and Detroit, the racial isolation index 
actually rose over the period. 

Equally modest progress was made between 1980 and 1990, as shown by the 
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following examination of changes in the segregation (not isolation) index from 1970 
to 1990. 

City Segregation Segregation Segregation 
Index: 1970 Index: 1980 Index: 1990 

Chicago 91.9 87.8 85.8 
Cleveland 90.8 87.5 85.1 
Detroit 88.4 86.7 87.6 
Los Angeles 91.0 81.1 73.1 
New York 81.0 82.0 82.2 
San Francisco 80.1 71.7 66.8 
Atlanta 82.1 78.5 67.8 
Miami 85.1 77.8 71.8 
Washington, D.C. 81.1 70.1 66.1 
Average, North 84.5 80.1 77.8 
Average, South 75.3 68.3 66.5 
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· F~8 13 '98 04:15PM USDA-OEPA/LRAS 2026903673 

Honorable Albert Gore 

ClIPAIitTMENT O~ ACI"'CUL TU~. 
OfIIl'lCle QP THE •• c:"n ..... V 

W"e"INGTON, D.C. 11011"" 

President of the United States' Senate 
The Capitol 
Washington, DC 20~nO 

Dear Mr. President: 

We In the Department of AariC\llture (USDA) are acutely aware of statute of limitations 
barriers that ourrently hinder the rO$Olutlon of complaints of alleged dlscrlmlnation in the 
administration of om programs durin, the period from t 983 through t 996. Complainants 
need to be as.ured that our review process for resolving their complaints is sound. As a 
result, we have identified IICtiOns that will resolve such cues in an expeditious and judicious 
manner while preserving the integrity of USDA and its prOlirlUlUl, 

This lettet transmits draft leaislatlon ~To establish a process for the resolution of certain 
discrimination complaints against the Department of Agriculture, and for other purposes." 

USDA strongly recommends that the draft blll be Introduced and enacted. 

The bill would give the Secretary Of A~iculture the authority to create a separate 
administrative proce,s to review all complaints of discrlmlnation that have been filed alleging 
discrimination in the admlnlstration of USDA programs during the period from 1983 thzough 
1996, which are barred by a statute of limitations. Purthennore, the blll would allow the 
Secretary to provide the remedies, includi/li compensatory dama&es, to prOIll8Dl participants 
not otherw"" available to them due the to application of a statute of limitations bar. In 
certain cases. remedies could irnllude (;ompensatoty damages such i\$ certaln credit related 
cues. For complaints covered by this bill, the remedies provided would be the exclusive 
remedies that would be available for such complaints. This bill would also ptovi4e authority 
for the payment of attorney fees. Determinations made under this authority would not be 
subject to judicial review. 

The Office of Management and Budiet advises that there Is no objection to the 
pres~ntatlon of this proposed lelislation {rom the standpoint of the Admlnlstration's program. 

AN EQUAL OPPORTUNITY llo4PCOYIII 
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Honorable Albert Oore 

A similar letter is beina sent to the Speaker of the Hou~e. 

2 Bnc10sures 

86. U 83.:1 

Sincerely. 

DAN OLICKMAN 
Secretary 

1695-56£-c:oc::or 

P.4 

2 

rO<l/8NO 



FEB 13 '98 04:16PM USDR-OBPA/LRR5 2026903673 P.S 

SECTION-BY-SECTION ANALYSIS 

Section 1 would provide that thIs Act may be cit$d as the "Dcl'iiI1ment of A&ricult1.lrc: 
DilcrlminAtion Complaints Resolution Act". 

Section 2 would contain Congrossional findings fllgardlng complalnts alleglns dlscrimination in 
the administration of Department of Aarioultllre (USDA) progrllll1s flied by program plU1l.cipants 
during the period from 1983 through 1996. 

Seotion 3 wOuld provide definitioD$ for the. terms "elillible oomplaint", "eligible claimant", and' 
"Secretary". An eligible complaint would be defined u a complaint of dlscriminlltlon baaed on 
race, sex, national oriiPn, marital atatus, religion, 8SO, or handicap in the administration of USDA 
prOiTlIlIU durina the period from 1983 through 1996, which WI15 flied before the date of 
enactment of this Act and where the remedy sought is barred by statute oflhnltations. 

( 

Seotion 4 would require the Secretary of Aariculture to establish a process to investigate and 
resolve eliaible complaints. The Secretary would be authorized to use the administrative p~oceB9 
fOf resol vlna civil ripts claims wi thin lISDA, appoint a review panel. or appoint or contract for 
an independont arbit,ration panel to resolve the complaJAtII, The Secretary would be requiml to 
promulgate procedures for the proccss the SlIcretary estabUahel to lnvestli8te and resolve the 
cOmplaints, The procedures would be published In the Federal Register. The procedures would 
be developed and implo::mented without regard to provisions of section ~5l ottlt!e 5, United 
States Code, the Statement of Policy issued by the Secretary relating to rulemaking, and chapter 
35 oftltle 44, United States Code (commonly known as the "Paperwork Redulltion Aot"). An 
eligible claimant would have ISO days from the date the process is published in the Federal 
Resister to apply to have the complalnt reviewed in accordlUlce with this Act. Determinations 
made pursuant to this Act would not be $ubjeot to judicial review. 

S-=ction 5 would authorize the Secretary to provide remedies to valid complaints. The Secretary 
would be authorized to provide remedies that would be available in such cases, It' the statute of 
limitations did not bar such recovery. The Secretary would look to the appliclable statutes, 
including the Equal Credit Opportunity Act, to determine the appropriate remedy. The Secretary 
may provido reasonable attorney fe\!s if it is determined that the actions of USDA, which are !be 
basis for an ellaible complalnt that is detennined to be vlllid, are not substantially justified. Thls 
scotion also would provide that the remedies provided pur.uant to this Act are the exclusive. 
remedies for'a11 elisible complaints, ' 

Section 6 wouldauthorlze me Secretary to use funds othorwile avllilable for the purposes of the 
Act e welle funds appropriated to carry out this Act. ,Soctlon 6 also would contain an 
authorization for appropriations prOvision . 

• 
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A Bill 

To establish a proceas for the resolution of certain discrimination complaints alainst the 
Department of Aatieultu!'e, and for other purposes. 

Be it enacted by tM Senate and House of Rep,.esentativu 01 rh4 United States of 

2 America in C01l8res$ assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be clted as the "Department of Asrlculture Discrimination Complaints 

, Resolution Act". 

6 SEC. 2. FINDINGS. 

7 With regard to discrimination compblints filed against the Department of Agricultu!'e. 

8 Congress finds the following: 

9 (I) The process to review discrlmlnlltion cOl1lplalnts filed by fanners during the 

10 period from 1983 through 1996 regardina the administration of agricultu!'al 

11 conunodity, R8I'ieuitural credit. and disaster RS$istance programs of the Department of 

12 Aariculture has been questioned. 

13 (2) In many cases, relief for such a complaint is now barred by a stlltute of 

14 limitations. 

15 (3) In order for these cases to be resolved and the integrity of the Department 

16 of Agricultu!'e to be preserved, these cases must be fully investigated and resolved 

17 and. in meritorious cases, appropriate rellef should be available. 

90'd L10'ON SS:91 86. £1 83.:J 169S-S6£-(;0(;:or rO::J/8WO 
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SEC. 3. DEFINITIONS. 

2 In this Act: 

3 (1) The term "ellgible complaint" mellus a complaint of discrimination based 

4 on race, sex, national origin, marital status, relicion, age, or handicap in the 

S administration of programs of the Department of Agriculture durini the period from 

6 1983 through 1996, which was flIed With the Department of Asriculture prior to the 

7 date of enactment of this Act. and where any of the rClIlC:dies souibt ill barred by II 

8 statute of limitations. 

9 (2) The term "eligible claimant" means a pef$on who has an eligible complaint. 

10 (3) The tettn "Secretary" means the Secretary of Agriculture. 

II SEC. 4 PROCESS. 

12 (a) IN OBNERAL,-Notwlthstandlns any other provision of law with respect to 

13 application of any statute of llml.tations. except as provided in subsection (c), the Secretary 

14 shall establish II process to inv08t1aate and settle or compromise ell&\ble complaints and 

15 provide remedies in accordance with this Act. The process the Secretary may II8e to reach a 

16 determination \ll\der this Act may include the use of the administrative process for resolving 

17 clvU rights clalrn$ established within the Department of Agriculture, a review panel appointed 

18 by the Secretary, or an independent arbitration panel appointed or contracted for by the 

19 Secretary. 

20 (b) PROCEDURBS.-The Secretary shall promuleate proced\Jl'ell for the process 

21 described in 5ub$ection (a) In a notice to be published in the fledetal Roabter. Such 

·22 procedures shall be developed and implemented without regard to-
• 
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(I) the notice and comment provisions of section 553 of title ~, United States 

:2 Code; 

3 (2) the Statement of Policy of the SecretlllY of Agrioulture effective July 24, 

4 1971 (36 Fed Reg. 13804) reI atlng to notices of proposed rulemaklng and publio 

5 participation In rulemakin,j and 

6 (3) ohapter 35 of title 44, United States Code (commonly known as the 

7 "Papetwork Reduction Aot"), 

8 (c) FILING OP APPLICATIONS.-An eligible claiu\ant shall have 180 days from the 

9 date the process described in subsection (a) is pubUshecl in the Federal Register to apply to 

10 have the eligible complaint reviewed in accordance with this Act. 

II (d) JUDICIAL RHVIEW.-Determinations with respect to ellaible complaints made 

12 pursuant to this Act shall be final and shall not be subject to judicial review. 

13 SEC. 5. REMEDIES. 

14 (a) IN OBNERAL.·If the Secretary determines that an eligible complaint is valid 

I S through a finding that discrimination has OCCUlTed, the Secretary may provide remedies to the 

16 eligible claimant commensurate with remedies a.vailable under applicable statutes, Including. 

17 the Equal Credit Opportunity Act. 

18 (b) ATTORNEYS FEES.-If a determination is made tha.t the actions of the Department 

19 of Agriculture that are the basis of an eliglblo complaint determined to be valid are not 

20 $ubstantlally justltled, the Secretary may provide for the recovery of reasonable attorneys fees, 

21 lIS determined by the Secretary. 

22 (c) EXCLUSIVITY OF REMBDlES.-Notwlthstandina any other provi$ion of law, the 

SO'd L~O'ON 9S:9~ 86, £ ~ EG" ~69S-S6£-c:oc::or rO<l/8WO 
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1 remedies provided pursuant to this Act shall be the exclusive remedies for all eligible 

2 complaints. 
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1 SEC. 6. FUNDING. 

2 (a) IN G£NBRAL.-To curry out this Act, the Secretary may use funds otherwise 

3 available to the Secretary for this purpose and funds appropriated pursuant to subsection (b). 

4 (b) ATJTHORIZATION Of! APP~OPRlAT10NS.·There are authori%ed to be 

S appropriated such SUIIlli as may be necessary to curry out the provisions of this Aet. 
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October 20. 1997 

MEMORANDUM FROM SECRETARY DAN GLICKMAN 

To: Erskine Bowles. Chief of Staff to the President 

Subject Civil Rights Progress at the Department of Agric 

Last December. I commissioned a thorough review of civil rights at the 
Department of Agriculture (USDA). In February. the Civil Rights Action Team 
(CRAT) presented its repo.rt to me. then over 300 USDA employees. organized 
into more than 30 implementation teams. began putting into place the 92 
recommendations contained in the report. Six months later. well over one-half 
of the recommendations have been implemented - as documented in the 
attached interim report USDA will release this week. 

In addition to the highly visible actions we have taken. such as -

• stopping loan foreclosures while civil rights complaints are investigated. 
• creating a new Office of Outreach. 
• recruiting a new associate general counsel for civil rights. and 
• creating a National Commission on Small Farms which is developing 

recommendations to me for actions to assist small farmers. particularly 
socially disadvantaged and minority farms -

USDA now has in place stringent new personnel and operating policies 
respecting the civil rights of our employees and those who participate in our 
programs. and we are working with Congress to implement the CRA T 
recommendations that require legislation. 

Most important, however. are the institutional changes resulting from the CRA T 
process. I do not want this to be yet another forgotten report or secretarial 
priority; I am determined that the progress we are making be thoroughly 
ingrained in USDA so they succeed me. Giving this issue high visibility has been 
fundamental to changing the USDA culture. but I have learned that is by itself not 
sufficient. The detailed. difficult, constant work of implementing the CRA T 
recommendations -- carried out equally visibly - is critical to the enduring. 
cultural changes that will. I am confident, transform into a civil rights leader in 
the government and is part of the legacy I want to leave . 

....................................................................... _ ..................... more 

AA Equal Opportunity Employer 



Memorandum from Secretary Dan Glickman 
Civil Rights at USDA 

October 20, 1997 

While we have made progress, I am disappointed we have not been able to 
resolve our backlog of complaints as quickly as we had hoped. The reasons are 
manifold, but stem largely from the fact past Administrations dismantled, literally, 
the Department's civil rights infrastructure and others let it languish. We are 
rebuilding it, starting by hiring competent investigators, and as I noted, beefing up 
our general counsel's office's ability to provide legal advice. 

Nonetheless, we have settled closed over 100 complaints, including 9 of the 
cases that were oldest - some dating to the mid-1980's, most egregious, and 
most highly publicly visible. Last April, we reached administrative settlements on 
5 of those cases and just last Friday, October 17, we concluded successfully a 
court-directed mediation of 4 complaints which were pending before the federal 
district court for the District of Columbia and the judge dismissed the cases. 

While I am proud of the work hundreds, thousands of USDA employees have 
made to implement these reforms and improve our civil rights record, I know 
much work remains. Too long neglected and given minimal attention, civil rights 
is now a top priority for all of USDA's employees - a priority I continually 
reinforce and will as long as I am secretary. 

There are no simple nor easy answers and change does not occur overnight, I 
have learned. The Department can progress and achieve the objectives we have 
set for ourselves, and those consistent with the high priority the President has 
made improving race relations, provided we -- myself, my top officers, and 
subcabinet, especially - stay personally committed and involved with the detailed, 
difficult work this most important job demands. We will. 

Attachment: 

cc: 

"Implementation of the Civil Rights Action Team Report at USDA - An 
Interim Progress Report" 

Rahm Emanuel, Senior Advisor to the President 
Sylvia Matthews, Deputy Chief of Staff 
Bruce Reed, Assistant to the President for Domestic Policy 
Maria Echaveste, Director of Public liaison 
Thurgood Marshall, Jr., Cabinet Secretary 
Judy Winston, Director, President's Initiative on Race 
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@iX months ago, USDA embarked on an ambitious effort to change 
the way we do business to ensure that every employee treats 
every customer and co-worker fairly and equitably, with dignity 

and respect. 
Tens of thousands of staff hours later, we have come a long way toward 

achieving that goal: We're holding employees up and down our ranks person
ally accountable for being a part of the solution; instituting a zero-tolerance 
reprisal policy to protect workers who stand up for their rights; changing our 
foreclosure and lending policies to root out discrimination; settling proven 
cases of wrongdoing, and moving to investigate and resolve others; reaching 
out more to underserved populations; and hiring a full-time cadre of civil 
rights advocates for our legal team_ 

And that is only a partial list of our accomplishments_ 
I am proud of how far we have come in six short months, but amid all this 

progress, one thing is clear: We have a long way to go. 
This report serves as a reality check. It gives us a better understanding of 

just how much time, effort, commitment and leadership it's going to take -
from every USDA employee, from Congress, and from the agriculture com
munity - to institutionalize the changes underway. 

We will not fix a decades-old problem overnight. But we are taking steps 
every day toward putting a history of discrimination behind us, and turning 
USDA into the federal civil rights leader. USDA will reach that day, not 
because of the leadership of a few people, but because the vast majority of 
our employees take this effort seriously. 

This is my 6-month progress report on the implementation of the 92 rec
ommendations contained in "Civil Rights at the United States Department of 
Agriculture - A Report by the Civil Rights Action Team." 

I work every day with committed public servants - across the country and 
in Washington - who take great pride in America, its ideals, and the work of 
"the people's department." Their commitment will prevail, and we will suc
ceed in building a USDA that reflects an'd respects our country's diversity, a 
USDA that can best serve agriculture and our Nation in the 21" Century. 

J ... 
Dan Glickman CLINTON L1BP/\RY 

PHOTOCOPY 
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In February 1997, Secretary of Agriculture Dan Glickman accepted the find
ings of a team that listened to customers and employees from across the 
U.S. to find out how well USDA was serving the people and how well they 
treated their employees. The findings of their efforts were reported in "Civil 
Rights at the United States Department of Agriculture - A Report by the 

. Civil Rights Action Team." 
Based on the findings, the Department made a commitment to take action 

on all 92 recommendations of the Civil Rights Action Team (CRAT). An 
Acting Assistant Secretary of Agriculture for Administration was appointed 
and was charged with implementing the recommendations of the CRAT - a 
first step in making USDA a leader in civil rights. 

Under the guidance of the Assistant Secretary of Agriculture for 
Administration's (AS A) office, more than 300 USDA employees have 
worked to make the recommendations into realities. Much of their work is 
complete and actions are now in the hands of agencies, legislators, cus
tomers, and employees. 

To better address the needs of employees and customers, recommenda
tions were grouped into one of four categories: 

3 

o Lack of Management Commitment to Civil Rights 

o Program Delivery and Outreach 

o Workforce Diversity and Employment Practices 

o Organizational Structure of Civil Rights 

This report reflects the Department's progress . 

r'UNTON LIBRARY 
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Snapshot of Action 
. Below is a snapshot of the status of recommendations. Of the 92 recommen

dations, an action plan has been completed for 4S recommendations, 43 more 
are scheduled to be completed by October 31, 1997, and work on four recom
mendations will require more time to put processes or policies in place for 
results. The process of changing policy is sometimes lengthy. While the 
Department is interested in getting civil rights policies in place quickly, it is 
also committed to implementing policies and procedures that will be long 
lasting, responsive to everyone, and that fit into the operations of USDA. 
Every effort has been made not to add more bureaucracy to the system. The 
advantage to this approach is that civil rights is part of every USDA program 
and part of personnel policies. The disadvantage is that it takes longer to see 
results on some recommendations. 

Progress Chart Key 

D Actions of Civil Rights Implementation Team (CRIT) complete and 
policies in place. (/0) 

D Actions of CRIT complete and action required by another group or 
by USDA agency before results are realized. (35) 

D CRIT work in progress-work expected to be complete by 
October 31.1997. (43) 

D Action/or recommendation will require longer to compLete, however, 
progress has been made in establishing a process to respond to 
the recommendation. (4) 

The chart below shows of the status of each civil rights recommendation. 
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Highlights 
This report gives the status of implementation of each reoommendation, but 
there are some activities which are especially noteworthy. 

o It is a condition of employment that every employee treat every co-worker 
and customer fairly and equitably, and with dignity and respect. 

o As of July 31,1997, USDA has a new reprisal policy - zero tolerance for 
reprisals against employees who file civil rights complaints - and a policy 
of immediately adjusting hostile or volatile work place conditions. 

o For the first time - beginning October 1, 1997 - agency heads will have 
performance standards for civil rights and will be rated by the ASA on their 
civil rights accomplishments. 

o Resolving the backlog of Equal Employment Opportunity (BEO) discrimi
nation complaints is one of USDA's highest priorities. As of September 3, 
1997, USDA closed or settled 354 of the 1,504 cases that were in the back
log as of April I, 1997. 

o In April 1997, a new foreclosure policy was instituted to ensure that viola
tions of borrowers' civil rights did not result in customers losing their 
farms. All foreclosures were halted in cases where complaints of discrimi
nation were on file. 

o An independent review team was created to review the status of some 
4,449 pending foreclosures. As of September II, 1997, the team had 
reviewed 2,768 cases and had halted further action on liS foreclosures 
pending investigation of possible civil rights violations. The rest, where 
there was no finding of discrimination, are proceeding through foreclosure. 

o The Office of Civil Rights investigative unit, which had been disbanded in 
1983, is being re-staffed to investigate and resolve the backlog of program 
discrimination complaints. 

o While progress hasn't been as fast &s expected, USDA bas closed liS of 
the active formal program complaints (~ince January 1997). As of 
September 3, 1997, there were 872 active formal program delivery discrim
ination cases on file. Since April 1997, USDA has agreed to five major 
financial settlements - totaling more than $2 million - with farmers who 
were discriminated against. Four of the settlements were for loans and the 
fifth was for disaster program benefits. 

CLINTON LlBRA;\', 
PHOTOCOPY 
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o On August 22, 1997, the Secretary established an Office of Outreach, 
located in the office of the ASA to lead and coordinate proactive outreach 
efforts throughout all of USDA. This office will serve customers USDA 
has not served well in the past. 

o In July, 1997, the Secretary named a 30-person National Commission on 
Small Farms. This commission will develop a national strategy for small 
farms and ranches that will help ensure economic viability and address the 
rapid decline in the numbers of minority farmers and ranchers. 

o To help stem the loss in the number of minority farms, work is underway 
to establish a voluntary registry of minority farms. Working with commu
nity-based organizations, USDA intends to build the registry using USDA 
Service Centers. 

o To help strengthen civil rights skills of USDA employees, training policy 
and multi-year training modules are being prepared to address: sensitivity 
and diversity, EEO laws and policies, program outreach, sexual harassment, 
complaint process, and special emphasis programs. In addition, all USDA 
employees will be required to attend annual civil rights training. The first 
training is scheduled for November 1997. 

o Several of the CRAT recommendations are being addressed by draft leg
islative amendments or new legislative proposals including the bill 
Representative Eva Clayton (D-NC) introduced, H.R. 2185 - "USDA 
Accountability and Equity Act of 1997 - a bill to establish equitable ser
vice for customers and equal opportunity for employees of the United 
States Department of Agriculture." 

6 IMPLEMENTATION OF THE CIVIL RIGHTS ACTION TEAM REPORT AT USDA-AN INTERIM PROGRESS REPORT 
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Lack of Management Commitment to Civil Rights 

Recommendation 1 

Recommendation 2 ---

Recommendation 3 ---

CLINTON LIBRARY 
PHOTOCOPY 

To ensure civil rights accountability at USDA, delegate to the Assistant 
Secretary for Administration (ASA) full authority - in practice as well 
as on paper - over all civil rights issues at USDA. The ASA may further 

. delegate civil rights authority through the Mission Area Assistant and 
Under Secretaries to Agency Heads to administer civil rights programs. 

Status of Implementation 
This recommendation was implemented on May 16, 1997, with the issuance 
of Secretary's Memorandum 1010-4. Implementing this recommendation 
assures civil rights accountability at USDA. The ASA now has full authority 
over civil rights. This includes the authority to rate the Agency Heads on their 
performance of civil rights functions. Through the exercise of these authori
ties, the ASA can ensure civil rights accountability in USDA that results in 
the fair and equitable treatment of all customers and employees, fewer com
plaints of discrimination and reprisal, and a significant improvement in the 
timely processing of formal and informal complaints. This authorization will 
be institutionalized when the ASA's office reorganization is approved. 

Delegate to the ASA the authority to rate Agency Heads on their civil 
rights performance elements. The ASA will provide feedback to the 
Secretary on the civil rights performance of the Subcabinet. 

Status of Implementation 
Beginning October I, 1997, the ASA will rate Agency Heads on their civil 
rights performance elements. USDA's civil rights goals, objectives, and per
formance measures are being integrated into the performance standards of 
Agency Heads. Specific standards for each Agency Head - as opposed to 
generic standards - will be in place by October 1, 1997, to hold Agency 
Heads accountable. . 

Revise the present Performance Review Board (PRB) process for mea
suring performance of senior executives in civil rights, and implement an 
objective process designed to measure accomplishments based on specific 
goals and objectives. Hold Subcabinet members, Agency Heads, and 
senior officials accountable for implementing results-oriented affirmative 
employment and civil rights implementation plans. 
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STATUS BY RECOMMENDATION Lack of Management Commitment to Civil Rights 

Status of Implementation 
. PBRs review the perfonnance of Senior Executive Service (SES) employees. , 
A comprehensive plan has been developed to identify USDA's civil rights 
goals and objectives, to develop performance measures, and to integrate them 
into the performance standards of Agency Heads. Goals for accountability, 
employment, program delivery, and procurement have been prepared, and 
tasks and performance measures required to measure accomplishments 
towards achieving these goals have been developed. These will be incorpo
rated into the PRE guidelines. 

The Secretary should revise and reissue USDA's civil rights policy to 
include specific, measurable goals and ohjectives in program delivery 
and employment that will provide guidance for senior officials on what 
they are expected to accomplish. The Secretary will hold the Subcabinet 
and Agency Heads accountable for adherence to the civil rights policy. 

Status of Implementation 
Part of recommendation 4 was implemented with the issuance of Secretary's 
Memorandum 4300-7, Civil Rights Policy Statement, February 28, 1997. 
When these recommendations are fully implemented, USDA will have insti
tutionalized an effective process to hold Agency Heads accountable for 
achieving specific results in civil rights. This will establish a level of account
ability that has never before existed at USDA. 

To assure accountability, adopt and enforce a policy that the Department 
will take the appropriate adverse or disciplinary action against any man
ager found guilty of reprisal against any USDA employee or customer. 
Investigate all allegations of reprisal, and abuses of power, and where 
allegations appear meritorious, immediately remove the official from 
managerial duties, pending full investigation. 

Status of Implementation 
A new reprisal policy was issued July 31, 1997. In cases of suspected reprisal 
arising from EEO complaints, each mission area will establish a three-person 
panel made up of one union or employee representative, one manager or per
sonnel staff member, and one impartial member who will conduct an inquiry 
into the claim. Within 45 days, this panel may make binding recommenda
tions to adjust the employee's workplace or environment to reduce tension 
and may also recommend that the mission area consider disciplinary action. 

For reprisal cases not arising from an EEO complaint each mission area 
will establish an office to hear allegations at the headquarters and, as appro
priate, at the field level. In addition, Departmental Policy Manual 752-1, 
"Reprisal Actions Against Employees and Others," requires statistical report
ing of reprisal complaints and disciplinary measures; the report will be avail
able to all USDA employees. The effectiveness of the reprisal panels will be 
evaluated on or before December 31, 1998. 

8 IMPLEMENTATION OF THE CIVIL RIGHTS ACTION TEAM REPORT AT USDA-AN INTERIM PROGRESS REPORT 



IIUDDDDc:JL-1 ---J 

Recommendation 6 ---

Recommendation 7 ---

CLINTON LIBRARY 
PHOTOCOPY 

STATUS BY RECOMMENDAT1ON lAck of Management Commitment to Civil Rights 

Streamline procedures to allow agencies to quickly take the appropriate 
adverse and disciplinary actions against employees w~o fail to provide 
programs and services in compliance with all applicable civil rights laws 
and regulations, or who discriminate against or harass USDA customers 
or employees. 

Status of Implementation 
Procedures have been streamlined. When discrimination is found as a result 
of an employment or program complaint, the Office of Civil Rights will 
notify the Agency Head and direct that appropriate disciplinary action be 
taken. The Office of Civil Rights will monitor agency compliance and if the 

-agency's discipline is not deemed appropriate, the Office of Civil Rights will 
consult with the Office of Human Resources Management (OHRM) to deter
mine an appropriate action. 

The Office of Civil Rights will soon begin tracking complaints and respon
dents by name. This will allow the Office of Civil Rights to identify locations 
or individuals where persistent problems exist and to take appropriate correc
tive action. 

The Secretary, USDA's Subcabinet, and Agency Heads must set an exam
ple of accountability and commitment for the Department by ensuring 
that their immediate staffs reflect the desired diversity that the Secretary 
is establishing for the Department as a whole. 

Status of Implementation 
"The Secretary's Workforce Diversity Plan for Political Appointees," has been 
drafted. The plan calls for: 

o Diversity among political appointees; 

o A results-oriented civil rights commitment and accountability of politi
cal appointees at the Subcabinet and Agency Head levels for meeting 
the civil rights goals and objectives, as reflected in the revised 
Affirmative Employment and Recruitment Program (AERP); 

o Establishment of a performance appraisal system that ensures maxi
mum accountability of the Subcabinet and the AgencY'Heads for car
rying out the AERP goals and objectives; and 

o A training and development program for current and future political 
appointees, so they will acquire the skills and knowledge necessary to 
effectively manage a diverse workforce. 

This plan will be reviewed quarterly and will provide operational guidance 
and feedback to the Secretary, Subcabinet, and Agency Heads. The Director 
of OHRM, in coordination with the USDA White House Liaison, will be 
responsible for updating and implementing the objectives of the plan. 
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Recommendation 8 ---

Recommendation 9 ---

Recommendation 10 ---

Recom'mendation 11 

CLINTON LIBRARY 
PHOTOCOPY 

STATUS BY RECOMMENDATION Lack of M(11UJgement Commitment to Civil Rights 

Include in the Department's Strategic Plans required under the 
Government Performance and Results Act (GPRA),as well as in agency 
plans, goals as outlined in the Secretary's policy statement to improve 
workforce diversity and civil rights. Affirmative Employment Plans and 
Civil Rights Implementation Plans must also reflect the Secretary's 
goals. Set specific goals for minority and women-owned business partici
pation in all program delivery, procurement, export, and business devel
opment activities. 

Status of Implementation 
This recommendation is being implemented in concert with recommendations 
3, 4, 9, and 10. 

The Department's strategic plans will include measurable goals for work-
. force diversity, as well as goals for the participation of minority and women
owned businesses. 

Plans should establish reporting requirements to periodically collect data 
from USDA field offices to measure program delivery to minority, 
women, and small and limited-resource farmers. 

Status of Implementation 
Work is progressing on implementing this recommendation in concert with 
recommendations 3, 4, 8, and 10 to establish these reporting requirements. 

Plans should include well-defined areas of responsibility and accountabil
ity. Performance standards and elements for Agency Heads and all 
senior officials should reflect the specific goals and objectives as identi
fied in the Department's and agencies' strategic plans. 

Status of Implementation 
This recommendation is being implemented in concert with recommendations 
3, 4, 8, and 9 to include well-defined areas of responsibility and accountabil
ity in the performance standards for Agency Heads and all senior officials. 

Identify the core competencies and skills required to effectively manage 
people and serve customers, including recruitment and management of a 
diverse workforce and serving diverse custome·rs. Require all promotions 
and selectees into managerial positions to demonstrate those competen
cies. Use employee and peer review surveys to assess managerial compe
tence, provide feedback, and develop performance improvement plans 
for managers where needed. 
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" Recommendation 14 ---
I 

CLINTON LIBRARY 
PHOTOCOPY 

STATUS BY RECOMMENDAnON lAck of Management Commitment to Civil Rights 

Status of Implementation 
USDA will adopt the 22 basic leadership competencies developed by the 
Office of Personnel Management (OPM) as the basis for aU supervisory, man
agerial, and executive selection, training, and development. An upward and 
peer feedback program has been drafted, with an implementation plan outlin
ing technical requirements and costs necessary for program administration. 

Require and provide ongoing training for all managers to enhance their 
people skills, including managing a diverse workforce. Develop criteria to 
measure effectiveness, provide specific timeframes for managers to 
improve, and require Agency Heads to remove from managerial posi· 
tions those whose performance fails to meet the criteria. 

Status of Implementation 
USDA's training policy will require competency-based training for supervi
sors and managers and establish a framework to evaluate training effective
ness and impact. 

The Department of Justice (DOJ) should investigate allegations of 
abuse of authority by the Office of Inspector General and Forest 
Service Law Enforcement. 

Status of Implementation 
A decision memorandum has been prepared outlining several options avail
able to implement this recommendation. 

The Secretary should direct the Forest Service to discontinue the practice 
of using its Law Enforcement staff to investigate Forest Service employees. 

Status of Implementation 
On September 2, 1997, the ASA directed the Under Secretary for Natural 
Resources and Environment to stop using Forest Service (FS) Law 
Enforcement and Investigations officers to investigate FS employees for non
criminal misconduct or other minor employee misconduct. Any proposed inves
tigation by FS of FS employees for alleged criminal conduct will require the 
advance approval of the OIG, [he FS Chief, and the Under Secretary for 
Natural Resources and Environment. In addition, the Chief and Under 
Secretary were directed to involve USDA's Director of the Office of Civil 
Rights as appropriate if discrimination is involved. 
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STATUS BY RECOMMENDAnON Lack of Management Commitment to Civil Rights 

The DOJ should advise the Secretary on the role and functions of the 
OGC at USDA as it relates to civil rights. The Secretary should take 
appropriate action to ensure that OGC has the capacity to provide the 
Department with the quality of legal assistance required for civil rights. 

Status of Implementation 
To ensure civil rights accountability within the Office of the General Council 
(OGC), a new division has been established and the selection of the new 
Associate General Counsel for Civil Rights is pending. The attorneys in this 
section will specialize in civil rights law and will provide USDA with the 
expertise it needs to make certain that employment and program delivery 
activities are conducted in accordance with civil rights laws, regulations, and 
statutes. Additionally, aGC will soon adopt an AERP to add diversity to its 
workforce, so OOC employees can better understand and serve minority, lim
ited-resource, and women farmers. 
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Program Delivery and Outreach 
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RecOM endatlon 1 S ---

IIII 

() 

. ~ 
Reco~~endation 17 ---
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<f> .,~ 
ReeommGmdation 18 --

'Ii' , 

To assure that local delivery of USDA credit programs is fair and equi· 
table, work with the President and Congress to obtain the authority to 
make personnel selections and manage the Farm and Foreign 
Agricultural Services (FFAS) and Rural Development (RD) mission areas 

. to ensure accountability down the line, from the Secretary to the State 
and county levels. 

Status of Implementation 
An outreach effort has been outlined to identify potential political appointee 
candidates from under·represented groups to fill vacant positions. An analysis 
will be prepared about the civil rights impact of pending appointments, espe· 
cially as it relates to under·represented groups. These efforts will ensure repre· 
sentation of under·represented groups at all levels of USDA, especially where 
USDA's top staff can set an example that the entire Department can follow . 

Modernize the FSA State and county committee system by converting all 
county non·Federal FSA positions, including county executive directors, 
to Federal status; changing the committee selection process; and remov· 
ing county committees from any farm loan determinations. 

Status of Implementation 
Legislative language to implement this recommendation has been incorpo· 
rated into H.R. 2185, "A bill to establish equitable service for customers and 
equal opportunity for employees of the United States Department of 
Agriculture," which was introduced July 17, 1997, by Representative Eva 
Clayton. The proposed legislation will convert approximately 10,400 perma· 
nent and 2.800 temporary county committee employees to Federal positions. 
In addition, provisions are included to expand county committee membership 
where necessary for under· represented groups and to change farm loan pro· 
cessing to a Federal function. ',' 

Conduct a complete review of county committees and county office staffs 
to deter'iltine whether nepotism, conflict of interest, and/or discrimina· 
tion in program delivery exist. 

Status of Implementation 
Guidelines have been developed for the Farm Service Agency (FSA) to conduct 
the reviews, and a monitoring group has been established under the ASA to 
independently oversee the process. The monitoring team will ensure the review 
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Rsyndation 20 ---

CLINTON LIBRARY 
PHOTOCOPY 

is conducted in a thorough, unbiased manner. Reports from the monitoring sub
group and FSA will be provided to the ASA by the end-of 1997. Corrective 
actions will be taken as problems are identified. The review will be done on a 
sampling basis - with the sample expanded where warranted. 

Establish a system to assure timely and equitable handling of loan appli
cations by county offices, including review and concurrence by FSA and 
Rural Development State Directors within 30 days of any adverse deci
sion that affects a member of a defined socially disadvantaged group. 

Status of Implementation 
A policy being developed by FSA and RD will be institutionalized. At the 
same time, work is underway to develop a data base to track the loan- making 
process as to timeliness, reasons for rejection, and participation rates by vari
ous minority groups. Implementation of this recommendation should ensure 
that all minority applicants for farm credit loans will be treated fairly and will 
have better access to Departmental programs. 

Require independent review of all pending foreclosures to determine 
whether discrimination in USDA programs contributed to foreclosure 
action. 

Status of Implementation 
In April 1997, the Director of the Office of Civil Rights established an indepen
dent team to review all FSA pending foreclosures. Of the 4,500 pending fore
closures, the team has reviewed 2,768 and, as of September 11, 1997, halted 
further action on liS cases awaiting investigation for possible civil rights viola
tions or further review. 

Require that all pending foreclosures or actions leading to foreclosure be 
halted until all appeals of any formal civil rights complaints have been 
completed_ 

Status of Implementation: 
In April 1997, the Department issued FSA Field Notices 114 and 117 which 
clarified the policy ensuring that discr(mination is not a factor in any USDA 
farm loan foreclosure. The policy: 

o Froze all loans that had already been called due or accelerated until the 
independent review team has made a determination; 

o Established an independent review team to examine loans facing fore
closure to make sure that discrimination or inequitable treatment is not 
a factor before any foreclosure action is taken (recommendation 20); 
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STATUS BY RECOMMENDAnON Program Delivery and Outreach 

o Assured borrowers that USDA would continue to ~pply its loan servic
ing programs to all accounts; 

o Assured borrowers that USDA would not accelerate any loans or call 
any loans due until the independent team had reviewed the account 
and found no evidence of discrimination or inequitable treatment; and 

o Established that FSA must process new loan applications from bor
rowers with pending discrimination complaints. Additionally, if an 
FSA loan officer is alleged to have discriminated against the prospec
tive borrower, the application will be assigned to another loan officer. 
If the new loan is refused, the applicant must be advised both in a 
face-to-face meeting and in writing. 

Act on all existing program discrimination complaints within the next 
120 days. Resolve those that can be resolved and bring all others to the 
point of adjudication within those 120 days. 

Status of Implementation 
In April 1997, the Office of Civil Rights established a team to examine and 
resolve the backlog of program complaints. After the team began work, it dis
covered that almost all the cases lacked investigations and, therefore, it was 
unable to complete work within the original goal of 120 days. It also found 
that the investigative unit of the Office of Civil Rights had been disbanded in 
1983. In July 1997 the new Director of the Office of Civil Rights began hir
ing contract investigators and recruiting for permanent and temporary investi
gators. Since January 1997, the Office of Civil Rights has closed 115 of the 
more than 800 formal program complaints. There have been five major finan
cial settlements, totaling more than $2 million, with farmers who were dis
criminated against. Four of the settlements were for loans and the fifth 
concerned disaster program benefits. 

Require that an agency's civil rights office elevate a program discrimination 
complaint to the next higher level when no action has been taken within the 
time limit. When a delay occurs at the next higher level, the agency's civil 
rights office should apply the adverse Inference rule and direct the agency 
to immediately act on the complaint in favor of the customer. 

Status of Implementation 
This recommendation is being implemented in concert with recommendations 
24 and 25. The adverse inference rule is included in the new program dis
crimination complaints process. 
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Recommendation 25 ---

Recommendation 26 ---
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Establish one program appeals system for all Mission Areas at USDA. 
Hold all litigation until the appeals process is compl,ete. 

Status of Implementation 
The system for processing program discrimination complaints is being 
redesigned. The new system provides various options for different types of 
cases, for example, mediation, hearing, or investigation, and will result in most 
complaints being brought to closure within 180 days. The system calls for the 
coordination of appeals and discrimination complaints, so that an adverse 
appeal decision will not be implemented while a discrimination complaint is 
being processed. An operational manual and a regulation setting forth key 
aspects of the system are being drafted. Customer input has been and will con
tinue to be solicited. A key component of the new system is an education and 

. awareness campaign, so customers know how to file a discrimination com
plaint and USDA employees know what to do when they receive one. 

The National Appeals Division Director shall consider the impact of the 
NAD appeals process on the civil rights of farmers and coordinate the 
program appeals process with the Department's program discrimination 
complaints process. 

Status of Implementation 
The recommendation is being implemented in concert with recommendations 
23 and 24. The discrimination complaints process and the National Appeals 
Division (NAD) appeals process are being coordinated through the develop
ment of the program discrimination complaints process. 

Require that the National Appeals Division and informal agency pro
gram appeals processes comply with established legal timelines and 
establish timelines in cases where they are not required by law. When 
NAD does not comply with these timelines and the Hearing Officer has 
ruled in favor of the customer, the Hearing Officer's ruling shall stand. 

Status of Implementation 
An appeals deadline policy is being drafted. The policy would require agen
cies, induding NAD, to comply with timelines and to implement appeals and 
discrimination complaint decisions 'in a timely manner. The policy sets uni
form timelines, when appropriate, for appeals processes of different USDA 
agencies. Implementation of the policy also requires discrimination complaint 
decisions to be implemented within 10 working days. Agencies will no longer 
implement adverse appeals decisions when the customer has a pending dis
crimination complaint. Consequently, the policy ensures that agencies will 
meet timelines and that timely implementation will be a factor in managers' 
and employees' performance standards. 
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Hold all managers accountable for carrying out the final decisions of the 
. National Appeals Division and within 10 working days of their issuance. 

Status of Implementation 
Under the new program discrimination complaints process, agencies will be 
required to carry out final decisions within 10 days. 

To establish a baseline for the number of minority farms, USDA should 
support a voluntary registry of minority farms. This would help USDA set 
goals to halt land loss and to monitor the loss of minority-owned farms. 

Status of Implementation 
The Secretary is establishing a voluntary registry of minority-owned lands, 
through the USDA Service Centers, to document the amount of fannland 
owned by minorities. The registry will establish a baseline of minority farm
land ownership which can be monitored over time. It will be available to 
CBOs, educational institutions, and government agencies helping minorities 
with land retention and acquisition. The voluntary registry form has been 
designed and is currently going through the clearance process. It will be 
issued in Spanish and English and will be distributed to CBOs and other 
organizations to ensure that the registry form is widely publicized and acces
sible to all. 

To assure that the U.S. Census of Agriculture accurately counts minority 
fanns, National Agricultural Statistics Service (NASS) has added a number of 
additional lists of minority farm operators to the mailing list for the 1997 cen
sus. Also, minority operators included in the 1992 census were contacted to 
identify farmers who were missed in the 1992 census. As part of the 1997 
census, a procedure has been designed which will estimate the number of 
Native American farm operators on every reservation - instead of counting a 
reservation as one farm, as was done in the 1992 census. 

Fully implement a "Debt for Nature" program as authorized in the 1996 
Farm Bill and prior legislation. 

Status of Implementation 
A memorandum has been drafted to direct the Agency Heads of FSA and 
Natural Resources Conservation SerVice '(NRCS) to fully implement the 
"Debt for Nature" program. These two agencies have agreed to cooperate on 
joint administration of the program and have prepared a budget proposal to 
cover debt cancellation conservation contracts and to inventory property con
servation easements and transfers. 

By ensuring that all minority farmers understand and have access to this 
program, many of them will be able to maintain a viable farming operation 
when they sign up for the debt cancellation for the conservation feature of 
this program. 
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&TAYUS laY RECOMMENDATION Program Delivery and Outreach 

Establish and empower a Special Task Force to determine a process for 
providing remediation to farmers who have been c}iscriminated against 
by USDA. Priority should go to farmers who have lost or are about to 
lose their land because of discrimination. 

Status of Implementation 
Pending. 

Allow farmers who have received debt write-downs to continue eligibility 
for operating loans. 

Status of Implementation 
Legislative language to implement this recommendation has been incorpo
rated into H.R. 2185. USDA will work to ensure that farmers continue to 
have access to credit, while adequate safeguards are in place to protect the 
integrity of financial programs. Factors to be considered involve the Federal 
Debt Collection Act and outstanding recommendations from the General 
Accounting Office. 

Allow completion of lease back/buy back agreements extended for lack of 
funds during the 3 years previous to elimination of the program on April 
4, 1996, where the farm and home plan did show that the operation 
would cash-flow. 

Status of Implementation 
Legislative language to implement this recommendation has been incorporated 
into H.R. 2185. It provides authority for the Secretary to finance a farm loan 
(to the extent practical, at the same terms as farm ownership loans) for individ
uals who had a lease back/buy back agreement during fiscal years 1994-96; 
had applied in a timely manner for a farm ownership loan during fiscal years 
1994-96; have been denied financing due to lack of funds; and can demon
strate that the farm will generate sufficient income to repay the loan. 

Allow incorporation of anticipated tax liability in the terms of debt 
write·downs. 

Status of Implementation' 
The Secretary wanted to ensure that State and county office employees con
sider anticipated tax liability when calculating debt restructure; therefore, an 
FSA procedural notice (FSA Notice FC-1I9) was issued on May 28, 1997, 
that provided guidelines on how to consider the tax liability for debt write
down. However, in H.R. 2185, Rep. Eva Clayton proposes to amend the 
Consolidated Farm and Rural Development Act so the debt write-down is not 
considered as income for tax purposes. Because this is a tax matter, the 
Secretary will work with the Treasury Department on this issue. 
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Recommendation 35 ---

Recommendation 36 ---
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Allow eligibility for 502 single. family housing program direct loans with· 
out a credit history if applicants can demonstrate they have been able to 
live independently and pay rent and utility bills in a timely manner. 

Status of Implementation 
Changes have been made to the Direct Single-Family Housing Field Office 
Handbook CHB-I-3550) to ensure that applicants have every opportunity to 
provide the Rural Housing Service CRHS) with documentation of an accept
able credit history, especially when there is a lack of credit history on a credit 
report. Enhancements were made to several areas of the handbook. These 
provided useful reminders, examples, and clear policy statements to ensure 
that customers' full credit history is taken into consideration when determin
ing their ability to repay a single-family housing loan. On May 19, 1997, 
these changes became effective and were issued in revised handbook pages to 
all RD staff in a procedural notice. The agency also provided training to its 
field staff during July 1997. 

Implementing this recommendation will mean that more limited-resource 
customers will be eligible for rural housing loans. Applicants previously 
denied loans because of lack of credit history will now have an opportunity to 
participate in the home ownership program. 

Allow EQIP cost-share payments in the same year conservation practices 
are completed. 

Status of Implementation 
Draft legislation to implement these recommendations has been incorporated 
into H.R. 2185. 

The "pay-as-you-go" provision of the Omnibus Budget Reconciliation Act 
COBRA) of 1990 requires offsets for direct spending, and acceptable offsets 
will need to be found. 

Appoint a diverse commission to develop a national policy on small farms. 

Status of Implementation 
On July 16, 1997, the Secretary established a National Small Farm 
Commission to develop a national strategy for small farms and ranches. The 
3D-member Commission held public hearings in Memphis, TN; Sioux Falls, 
SD; Washington, DC; and Sacramento, CA, and is scheduled to report back 
to the Secretary by September 30, 1997. Following the release of the 
Commission's report, the Secretary's office will set up and oversee an intera
gency team to develop a Departmental plan for incorporating and institution
alizing the Commission's recommendations through existing programs and, if 
necessary, new programs. 
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STATUS BY RECOMMENDAnON Program Delivery and Outreach 

Establish an Office of Outreach in a program miSsion area to coordinate pro
gram delivery outreach efforts throughout USDA. As§ign responsibility for 
the Outreach and Technical Assistance to SociallY Disadvantaged Fanners 
(2501) to this new office to assure Department-wide implementation. 

Status of Implementation 
The Secretary has signed a memorandum to establish a Departmental Office 
of Outreach in the Office of the ASA. The personnel package. which included 
the delegation of authority and position descriptions for the office, has been 
developed. A director, who has been selected and will be announced soon, 
will coordinate program delivery efforts throughout USDA. Locating the 
Office of Outreach under the ASA gives it the visibility and stature needed to 
send a strong signal of USDA's commitment to strengthening outreach to all 
underserved customers. 

Develop a strategic outreach plan, as part of USDA's strategic plan, for 
which Agency Heads will be held accountable through the Civil Rights 
perfonnance standard. 

Status of Implementation 
A USDA strategic outreach plan for fiscal years 1997-2002 was drafted and 
submitted to the Chief Financial Officer for help in coordinating a target peer 
review. The plan will be incorporated into USDA's Departmental 
Administration's Strategic Plan. A Secretary's transmittal memorandum has 
been drafted to Subcabinet officials, directing them to incorporate the goals 
and objectives of the plan into the outreach components of agency plans. The 
impact of implementing this recommendation is to provide a common vision 
and outreach objectives under which all USDA agencies will operate. 

Establish in each agency an outreach liaison position to coordinate and 
direct outreach programs in conjunction with the new USDA Office of 
Outreach. The agency coordinator must be responsible for monitoring 
outreach goals and accomplishments to underserved customers. 

Status of Implementation 
A Secretary's Memorandum has been drafted requiring each Agency Head to 
establish an outreach liaison. " 
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STATUS BY RECOMMENDATION Program Delivery and Outreach 

Establish State and National Outreach Councils, comparable to the 
USDA Food and Agriculture Council (FAC), to coordinate outreach 
efforts of all USDA agencies with State and local-level program delivery. 
Require that Outreach Councils establish partnerships with community
based organizations and 1890, 1994, and 1862 land-grant institutions, 
HACU, and the Research and Employment Access Programs Initiative to 
enhance program and service delivery to underserved communities. 

Status of Implementation 
A memorandum has been prepared to expand the responsibilities of the State 
and National FACs to include the Outreach Advisory Councils to coordinate 
USDA outreach efforts with State and local program delivery efforts. 

Recommendation 41 ---' Establish a partnership between USDA and the Department of the 
Interior to develop a strategic outreach plan to address the needs of 
American Indian agriculture and land conservation. 

Recommendation 42 ---

CLINTON LIBRARY 
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Status of Implementation 
A memorandum has been prepared directing the ASA and the National FAC 
to charge the Office of Outreach to work with the U.S. Department of the 
Interior in setting up a joint task force with tribal govemments. The task force 
will develop a USDA strategic outreach plan for identifying and addressing 
the agriculture and land conservation needs of American Indians. The 
National FAC will help develop the plan. 

Require land-grant institutions and major CSREES, ARS, ERS, FS, and 
NRCS programs to identify and give priority to the research and educa
tional needs of the socially disadvantaged. 

Status of Implementation 
Several actions have been developed to ensure that USDA agencies make the 
research and educational needs of underserved customers a priority. Mission 
areas will be directed to designate an individual in USDA research, educa
tional, technical assistance agencies, and land grant universities who will 
ensure that the needs of socially disadvantaged and limited-resource cus
tomers are given priority. A proposal. is 1;Jeing written for one of the mission 
areas to sponsor an annual national conference that will foster a dialogue on 
re'l.earch, educational, and technical needs of limited-resource and under
served customers. Implementation of this recommendation will ensure that 
the research, educational, and technical assistance needs of socially disadvan
taged and limited-resource customers are surfaced and given serious consid
eration in the priority-setting process. 

21 IMPLEMENTATION OF THE CIVIL RIGHTS ACTION TEAM REPORT AT USDA-AN INTERIM PROGRESS REPORT 



II 0 0 ODD c=J Ir----,-S1:=~::::ru=S:-:B=Y;-;RE=CO=M=M:::E==N=D;-; .. ::::n:::O==N::-::Pro-g-ram-D-=e--;llV:-. e-ry-and----;-:::Qutre-ac----;-h-----

Recommendation 43 --- USDA should thoroughly examine funding of institutions of higher edu
cation to determine if 1890 and 1994 land-grant institutions are receiving 
equitable support to assist USDA in carrying out itS mission. The 
Department should adjust its budget recommendations and consider 
other statutory or regulatory changes required to eliminate any dis
parate funding of land-grant institutions. 

Status of Implementation 
Two legislative actions are proposed as amendments to Title 8 of the Federal 
Agriculture Improvement and Refonn (FAIR) Act of 1996 to move toward 
more equitable funding for the minority-serving land grant institutions. These 
items are included as part of the Administration's reauthorization package for 
the research and education title of the 1996 farm bill. One amendment that 

. would increase resources available to the 1890 institutions contains matching 
requirements for fonnula funds (Evans-Allen research and 1890 Extension 
funds), with the amount of the match phased in over a 4-year period. The pro
posed legislation also includes two options for assuring that the 1890 institu
tions will not be penalized for failure to meet their match. A second proposed 
amendment extends eligibility to the 1890 and 1994 minority-serving institu
tions for participation in the specially funded 3(d) extension programs and 
eligibility to all accredited colleges and universities, including Hispanic-serv
ing institutions, to apply for competitive 3(d) programs. Implementing this 
recommendation will strengthen USDA's ties and provide more equitable 
funding to the minority-serving land grant institutions. 

Recommendation 44 --- Fully fund the Outreach and Technical Assistance to Socially 
Disadvantaged Farmers (2501) program at $10 million annually. 

Recommendation 45 ---

CLINTON LIBRARY 
PHOTOCOPY 

Status of Implementation 
The legislative language to implement this recommendation has been incor
porated into H.R. 2185. 

The "pay-as-you-go" provision of the OBRA of 1990 requires offsets for 
direct spending, and acceptable offsets for any increase in direct spending 
must be found. 

Extend and fully fund the Extension Indian Reservation program at $8 
million annually. 

Status of Implementation 
The legislative language to implement this recommendation has been incor
porated into H.R. 2185. 

The "pay-as-you-go" provision of the OBRA of 1990 requires offsets for 
direct spending, and acceptable offsets for any increase in direct spending 
must be found. 
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Recommendation 46 ---

Recommendation 47 ---

Recommendation 48 ---

Recommendation 49 

STATUS BY RECOMMENDAnON Program Delivery and Outreach 

Increase EQIP funding from $200 million to $300 million and target the 
increase for assistance to minority and Iimited-resour'ce farmers, ranch
ers, and Indian nations. 

Status of Implementation 
The legislative language to implement this recommendation has been incor
porated into H.R. 2185. A team is also exploring non-legislative options for 
implementing this recommendation. 

Fully fund the farm ownership and farm operating loan programs at $85 
. million and $500 million, respectively. 

Status of Implementation 
The legislative language to implement this recommendation has been incor
porated into H.R. 2185. The "pay-as-you-go" provision of the OBRA of 1990 
requires offsets for direct spending, and acceptable offsets for any increase in 
direct spending must be found. 

Require that a higher percentage of farm ownership and farm operat
ing direct loan funding be targeted to minorities and socially disadvan
taged groups. 

Status of Implementation 
Legislative language has been drafted for inclusion in the Department's 
omnibus legislative package to amend existing legislation to ensure program 
resources, at a minimum, will be expended to reflect the diversity in popula
tion of the specific State or county. This change will allow management the 
flexibility of targeting additional resources, since the legislation will not spec
ify either the actual percentage or the methodology for detennining the rate. 

Dedicate one·third of the Fund for Rural America to serving the needs of 
socially disadvantaged customers . 

. Status of Implementation 

Recommendation 50 

CLINTON LIBRARY 
PHOTOCOPY 

A plan has been developed and is under review to use one-third of the Fund 
for Rural America for "Resources 2000;' a.2-year campaign to reach and 
meet the needs of rural, socially disadvantaged communities and the people 
who live there. The main thrust of "Resources 2000" is to reach and make a 
difference in a set of specially selected communities that are the "poorest of 
the poor." 

Target $100 million annually from Rural Utilities Service Water and 
Waste Disposal Grant Program to Federally recognized Indian Tribes. 

Status of Implementation 
A funding proposal has been drafted to target up to $100 million of the total 
appropriated funds to federally recognized Indian tribes. 
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STATUS BY RECOMMENDATION Program Delivery and Outreach 

Target $50 million of RHS funds annually for the Farm Worker 
Housing Program. 

Status of Implementation 
A funding proposal has been drafted to target up to $50 million for farm 
worker housing. Implementing this recommendation will increase and direct 
funds and programs to socially disadvantaged groups and communities. 

Require consideration of underserved communities in USDA Service 
Center location decisions. 

Status of Implementation 
The National FAC will issue a Departmental directive to the State FACs 
directing them to revise their USDA Service Center implementation plans to 
consider underserved communities in Service Center location decisions. 
Guidelines are being established to standardize criteria used to identify under· 
served communities . 

Establish satellite offices where necessary to reach underserved customers. 

Status of Implementation 
The National FAC will issue guidelines for State FACs to use in establishing 
offices where needed to reach underserved customers. 

Establish full· time USDA Service Centers on Tribal lands. 

Status of Implementation 
The National FAC will issue a directive to the State FACs to establish and 
evaluate full·time USDA Service Centers on tribal lands. The consultative 
process will be used with the American Indian tribes to help in determining 
Service Center locations on tribal lands. The National FAC will monitor the 
State FACs' implementation of the directive and its guidelines. 

Ensure that all USDA Service Centers are accessible to people with 
disabilities. 

Status of Implementation 
The ASA will issue a directive requiring USDA agencies to complete a self· 
evaluation to determine the degree to which USDA Service Center programs 
are in compliance with guidelines issued by the DOl The directive will also 
instruct agencies to bring programs into compliance. The Office of Civil 
Rights will monitor those that are not in compliance. Criteria for recognizing 
outstanding efforts will be included in determining USDA's Honor Awards 
Program selections. 
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Streamline program regulations and application forms to make USDA 
programs more easily accessible to all customers. Require USDA county 
offices to assist socially disadvantaged customers in understanding 
requirements and completing forms. 

Status of Implementation 
Guidelines have been drafted to streamline program regulations and applica
tion forms. Additionally, the team compiled an extensive list of all forms, 
related program regulations, program name, and agency responsible for the 
program. The list is being evaluated before further action is taken. 

• I , 

Recommendation 57 --- . Strengthen the training program for FSA county committees and county 
Ill' 
I' 1 office statT on all programs, with special emphasis on civil rights issues 
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Recommendation 58 ---
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Recoi11lmaimdation 59 ---

CLINTON LIBRARY 
PHOTOCOPY 

and outreach responsibilities. 

Status of Implementation 
A policy requiring annual civil rights training and training modules are being 
developed to implement standardized civil rights training for USDA begin
ning FY 1998 for a 3-year cycle. Six major areas have been identified and 
will be included in the civil rights training curriculum: Sensitivity and 
Diversity, EEO Laws and Policies, Program Outreach (Title VI), Sexual 
Harassment, Complaint Process (Title VII), and Special Emphasis Programs. 
The Director of the Office of Civil Rights and the Director of OHRM will be 
responsible for the delivery, design, and evaluation . 

Provide and document Title VI training for all volunteers and new field, 
State, and Service Center employees on an annual basis. 

Status of Implementation 
This recommendation is being implemented in concert with recommendation 
57. A design team has gathered input from representatives of agencies -
NRCS, FSA, RD, and Food and Consumer Service (FCS) - with significant 
program delivery and outreach responsibilities. The pilot training is set for 
January 1998, with the actual training scheduled for April 1998 . 

Make all USDA educational and teChnical assistance services and publi
cations available to customers in languages appropriate to the commu
nity being served. Use appropriate media outlets to distribute 
information to underserved communities. 

Status of Implementation 
A USDA regulation has been prepared that requires Agency Heads to dS'velop 
and implement communications plans that serve diverse and special-needs 
audiences. To assist agencies and field staff in working with diverse and spe
cial-needs customers, a team has also drafted a field communications guide. 
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STATUS BY RECOMMENDATION Program Delivery and OUlreaCh 

When this recommendation is fully implemented, the communications needs 
of diverse and special-needs customers will be bettyr served and USDA staff 
will be better equipped with resources to serve these groups. 

Establish an initiative to address the needs of farm workers that could be 
addressed through USDA programs. 

Status of Implementation 
A plan for conducting listening sessions concerning farm worker issues has 
been drafted. Lists of panel members, farm workers groups, and others to 
attend have been developed. The listening sessions will provide much of the 
information the panel will use to develop an initiative. The team has also pro
posed a Farm Worker Coordinator position in the Office of Outreach. The 
Secretary has also proposed a joint working group made up of USDA and 
Department of Labor officials to maintain an ongoing dialogue on farm 
worker issues. 

Enforce the requirement that those who use "restrictive-use pesticides" 
keep records of the application of their products. 

Status of Implementation 
A team is examining options to expand cooperative agreements for the 
Federal pesticide record keeping program with all states and territories by the 
end of FY 1998. 

Immediately provide pesticide information to health care providers treat
ing pesticide-related illnesses. 

Status of Implementation 
A $3.5 million increase in the Cooperative, State, Research, Education, and 
Extension Service (CSREES) budget has been requested, which includes a 
maintenance cost of $1.75 million to update the Extension Toxicology 
Network (EXTOXNET) data base to make information on pesticides readily 
available and to provide training to health care providers. A partnership 
between the American Medical Association (AMA) and USDA has also been 
proposed. 

Require USDA to use this information to prepare comprehensive annual 
pesticide use reports, as mandated in the 1990 and 1996 farm legislation. 

Status of Implementation 
A funding request has been prepared that seeks a $2 million increase in the 
NASS budget to enhance future pesticide use surveys. The "pay-as-you-go" 
provision of the OBRA of 1990 requires offsets for direct spending, and 
acceptable offsets for any increase in direct spending must be found. 
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STATUS BY RECOMMENDAnON Program Delivery and Outreach 

Enforce the Environmental Justice Executive Order at USDA. 
, 

Status of Implementation 
A Departmental regulation is being developed to address the needs of farm 
workers as they relate to environmental justice. A policy statement is also 
being developed for complying with Executive Order 12898 on environmen
tal justice. Environmental justice will be incorporated into the National 
Environmental Protection Act (NEPAl process and into all program delivery. 
Outreach and training will be enhanced. Evaluation, oversight, and reporting 
methods will be developed to ensure that environmental justice policy is 
being implemented . 

Reassert the commitment of USDA to the goal of increasing involvement 
of'smaU and disadvantaged businesses in USDA programs. 

Status of Implementation 
Performance standards and criteria have been identified to strengthen the 
evaluation of managers' efforts to support small business participation. 
Several pilot initiatives have been proposed that will streamline regulations 
and simplify the execution of small business contracts. A Departmental regu
lation was developed to establish a clearance process to identify greater 
opportunities for small business set-asides. In addition, a wide range of tech
nical assistance materials for use by small businesses have been developed. 
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Workforce Diversity and Employment Practices 
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Review all SES designations, beginning with FSA, to determine if posi
tions are appropriately designated as career-reserved or general. 

Status of Implementation 
The team has reviewed the designations for all occupied and allocated vacant 
SES positions in USDA. Results are being prepared for follow-up discussions 
with Under and Assistant Secretaries and Agency Heads. 

Hold all managers accountable for a diverse pool of applicants for all 
vacancy announcements and target outreach and recruitment of under
represented groups as identified in the agency Affirmative Employment 
Plans (AEPs). 

Status of Implementation 
A team prepared and completed the AERP regulations, Personnel Bulletin 
330-3, "Core Competencies for Agency Recruiters and Outreach 
Representatives"; and Personnel Bulletin 335-1, "Multi-grade Positions." 

The regulations integrate equal opportunity recruitment and all affirmative 
employment programs; reemphasize equal opportunity outreach, recruitment, 
and affirmative employment requirements by cross-referencing with new 
OHRM requirements; and hold managers and supervisors accountable 
through the performance appraisal system. October I, 1997, is the target 
effective date for the AERP. 

Personnel Bulletin 330-3 identifies two levels of required competencies: a 
basic level for those who recruit infrequently and a higher level for those who 
recruit on a recurring basis. It also requires agencies to certify that recruiters 
and outreach representatives, meet core competencies; and it permits USDA's 
OHRM to evaluate agencies compliance practices. It was distributed to 
Agency Heads and Departmental Personnel Manual holders in August 1997. 
Recruiters and outreach representatives are sch~duled to be certified by 
August 25, 1998. 

Personnel Bulletin 335-1, which became effective August 18,1997, 
requires agencies to provide consistent information on career ladders to all 
applicants; ensures that job openings are advertised in multi-grade incre
ments; and requires career ladders be published in an agency's Merit 
Promotion Plan and cannot change for one year. 
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Recommendation 68 ---

Recommendation 69 ---

Recommendation 70 ---
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Require all USDA employees to have civil rights training annually. 

Status of Implementation 
An annual civil rights training policy has been drafted and a training plan 
developed that will implement standardized civil rights training for USDA 
beginning in FY 1998. Six major areas have been identified and will be 
included in the training curriculum: Sensitivity and Diversity, EEO Laws and 
Policies, Program Outreach (Title VI), Sexual Harassment, Complaint 
Process (Title VII), and Special Emphasis Programs. The roles and responsi
bilities of the Director of the Office of Civil Rights and the Director of 
OHRM in the implementation of training have been identified. 

Civil rights training is scheduled for November 1997 using satellite broad
cast. The Office of Civil Rights will monitor and track the annual civil rights 
training. 

Publicize and recognize those managers and agencies that have made sig
nificant accomplishments in workforce diversity. 

Status of Implementation 
Criteria for recognizing individuals, groups and managers for outstanding 
efforts in workforce diversity has been drafted. The draft will be taken to 
OHRM to incorporate the criteria into USDA's Honor Awards Program. 

Direct the Forest Service to end the use of surplus lists. 

Status of Implementation 
On June II, 1997, the Acting ASA directed the Under Secretary for Natural 
Resources and Environment to: 

o Suspend directed reassignments of employees identified as "surplus" 
under the FS Employee Placement System (EPS); 

o Have FS propose to the National Federation of Federal Employees 
(NFFE) that they reopen their collective bargaining agreement provi
sions which are the basis for the EPS; and 

o Analyze the current EPS in terms of the effect on diversity and its rela
tionship to complaints and representational activities. 

FS suspended directed reassignments on June 16, 1997, began negotiations 
with NFFE, and has completed the requested analysis. 
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STATUS BY RECOMMENDATION Rbrlforce Diversity and Employment Practices 

Evaluate the role and function of the Special Emphasis Program 
Managers (SEPM) in accomplishing USDA's ci¥il rights goals and objec
tives. The valuable resources dedicated to support SEPM could be used 
more effectively. Presently they are limited to the annual Special 
Emphasis activities as their primary function. 

Status of Implementation 
A team conducted interviews with Departmental SEPMs to detennine how 
they perceived their function and responsibilities. The team determined that 
under the new civil rights structure at USDA, the SEPMs would also serve as 
desk officers to interface with specific agencies. Implementing this recommen
dation will make the SEPMs more effective and responsive to agencies' needs. 

Develop and implement retention programs to ensure a diverse workforce. 

Status of Implementation 
This recommendation was implemented in August 1997 with the issuance of 
Personnel Bulletin 250-3, "Work Life Survey Guidelines," and Personnel 
Bulletin 250-4, "AgencylDepartment Exit Interview Guidelines." 

Personnel Bulletin 250-3 requires agencies to conduct periodic work life sur
veys aimed at assessing conditions in the workplace and identifying problems. 
Agencies must report results to the OHRM. 

Personnel Bulletin 250-4 requires agencies to provide a questionnaire to per
manent full-time employees who are separating from the agency or the 
Department. The questionnaires will be designed to alert management to con
cerns within the workforce and take the appropriate action to correct problems. 

To substantially reduce the backlog of EEO complaints, offer mediation, 
arbitration, or similar alternative dispute resolution (ADR) processes to 
employees who filed a formal EEO complaint before January 1, 1997. The 
use of ADR shall be the employee's choice; however, binding arbitration 
will be used only if agreed to by both the employee and management. 

Status of Implementation 
The Backlog Resolution Team's effort to reduce the backlog of 1,504 
employment discrimination complaints has resulted in 354 cases being closed 
- 252 by settlement and 102 by de~ision and'"other action as of September 3, 
1997. About 200 additional cases have been referred to the Federal Mediation 
and Conciliation Service for mediation. The Backlog Resolution Team offi
cially closed its operations on July 31,1997 but it will continue settlement 
efforts in those cases having a reasonable chance of being resolved - 674 
cases were identified where mediation was possible. Where it appears that an 
agency has unreasonably refused to settle the case, USDA's Director of the 
Office of Civil Rights will sign a settlement agreement in lieu of the agency. 
All unresolved cases will continue in the EEO process. The ASA has directed 
that a small, ephemeral task force be established to further explore the resolu
tion of EEO complaints. 
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STATUS BY RECOMMENDATION Workforce Diversity and Employment Practices 

All EEO resolution agreements shall have terms that (1) relate to the 
nature of the complaints; (2) address causal factors; (31 are conducive to 
timely implementation; and (4) contain implementation time frames. To 
ensure accountability, "no fault" settlements shall be used only in cases 
where all the parties to the dispute agree that it is appropriate. 

Status of Implementation 
A new policy on EEO settlement agreements has been drafted. The USDA 
draft policy holds Agency Heads accountable for full and timely implementa
tion of EEO settlements, and directs them to empower their civil rights direc
tors to intervene and sign agreements on behalf of the agency when 
necessary. The draft policy further directs that "no fault" agreements shall not 
be used to shield acts of discrimination, and holds Agency Heads accountable 
for vigorously addressing misconduct and discrimination by their managers. 
The Director of the Office of Civil Rights has drafted guidelines for agencies 
and the Office of Civil Rights staff to implement the Secretary's policy. 

To ensure an effective and timely EEO complaints process on a perma
nent basis, conduct an independent review of USDA's existing EEO sys
tem, assess the areas of deficiency, and redesign or repair the system. 

Status of Implementation 
An analysis of the EEO complaints process, led by an independent contractor 
that specializes in process reengineering, began in July, 1997. The analysis 
will result in specific recommendations to repair the system. 

Initiate a continuing and coordinated USDA-wide workforce planning 
and recruitment process. 

Status of Implementation 
Personnel Bulletin 250-1, "Workforce Planning," scheduled to be issued in 
early October, requires agencies to coordinate strategic planning, recruitment 
efforts, affmnative employment program plans, and other strategies to ensure 
a highly skilled and diverse workforce. Personnel Bulletin 250-2, "Human 
Resources Management Evaluation Program," requires agencies to review 
workforce plans and human resource m~nagement programs to. emphasize 
responsibility and accountability, and ensure that diversity is an integral part 
of the Department's workforce and programs. A new. staff will be established 
in the OHRM to oversee these functions. In addition, a memorandum of 
understanding has been drafted which establishes a research and scholar 
exchange program and addresses under-representation of Asian Pacific 
Americans in USDA's workforce. 
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The Secretary should be more involved in the management and selection 
of the SES cadre within USDA; , 

Status of Implementation 
The Office of Personnel Management (OPM) approved the USDA Senior 
Executive Service Candidate Development Program (SESCDP) Plan on 
August 20, 1997. USDA officials had hoped to immediately announce a new 
SESCDP. However, since OPM has just revised the Executive Core 
Qualifications (ECQs) and the Leadership Competencies that form the basis 
for the ECQs, USDA is currently working with OPM to modify the USDA 
plan to use the new standards. The program is expected to be announced this 
fall, with the first class starting this winter. 
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Recommendation 78 ---

Recommendation 79 ---

Recommendation 80 ---
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Consolidate the Department's civil rights functions under one Office of 
Civil Rights that reports directly to the ASA. Immediately fill the top 
position in that office with a career SES individual with demonstrated 
skills in civil rights management, communications and outreach, part· 
nership building with other USDA agencies, and leadership. 

Status of Implementation 
In March 1997, the civil rights offices under the Office of Operations and all 
the offices under the Policy Analysis and Coordination Center - Civil Rights 
were consolidated under the new Office of Civil Rights. Secretary's 
Memorandum 1010-4, dated May 16, 1997, officially outlined the restructur
ing of Departmental Administration, including the establishment of the Office 
of Civil Rights, headed by a Director who reports directly to the ASA, and 
the consolidation of all civil rights offices under the Office of Civil Rights. 
Internal customers - employees, managers, and agencies - and external 
customers alike now have one point of contact on civil rights program, and 
equal employment opportunity matters. 

Organize the new USDA Civil Rights Office with separate employment 
and program civil rights components that report under separate lines 
of supervision. 

Status of Implementation 
This recommendation is being implemented as part of the overall reorganiza
tion of the Office of Civil Rights. Since March 1997, the Office of Civil 
Rights has been operating with separate employment and program civil rights 
components that report under separate lines of supervision. 

The USDA Civil Rights Office will proactively promote civil rights at 
USDA, provide guidance and oversig!)t t~ agencies, establish and dissem
inate civil rights policy, update regulations, and conduct compliance 
reviews and audits to ensure enforcement of all applicable civil rights 
laws, rules, and regulations. 

Status of Implementation 
The new Office of Civil Rights includes a policy and planning branch which 
will be responsible for developing strategic plans, Department-wide regula
tions, and other forms of policy guidance for implementing national civil 
rights law and policy in the Department. It also includes an Accountability 
and Compliance Division which will be responsible for monitoring and over-
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STATUS BY RECOMMENDATION Organizational Structure of Civfl Rights 

seeing corrective action to include settlement agreements and decisions on 
findings of discrimination, ensuring that USDA agencies are held accountable , 
for carrying out effective civil rights implementation plans, and evaluating 
systemic problems of discrimination in program and employment services in 
the Department. 

USDA's Director of Civil Rights is ultimately accountable for investiga
tions of program discrimination complaints. The Director may delegate 
to agency civil rights directors the authority to conduct preliminary 
investigations of program discrimination complaints, but must document 
any such delegation in writing, and may withdraw such authority from 
the agencies. 

Status of Implementation 
This recommendation was implemented on May 16, 1997, when Secretary's 
Memorandum 10 I 0-4 was issued. It notified agencies that the Office of Civil 
Rights is delegated the authority for investigating program discrimination 
complaints. In addition, the reorganization package for the Office of Civil 
Rights established a Program Complaints Division to investigate and process 
formal, individual, and class program complaints. 

A memo has been drafted for distribution to civil rights directors which, 
when issued, will give them authority to conduct preliminary inquiries into 
program complaints. When the Office of Civil Rights Investigations Division 
is established and staffed, it will be responsible for conducting all investiga
tions. 

The Director of Civil Rights will focus on improving the Department's 
enforcement of civil rights laws in program delivery, and ensure that 
adequate funds are allocated to enforcing civil rights in program deliv
ery. The Director should consider reestablishing the position of desk offi
cer or similar position that would provide specialized services to 
individual agencies. 

Status of Implementation 
The Secretary is working with Congress to provide budget and other 
resources needed to enforce civil rights laws in program delivery. 

Give the Department's new Director of Civil Rights the authority to cre
ate a quality, competent staff which is capable of implementing an effec
tive civil rights program at USDA. This authority includes the flexibility 
to reassign and hire staff. 

Status of Implementation 
Positions are currently being filled in the Office of Civil Rights. USDA will 
have a civil rights office with the staff and expertise capable of providing the 
kind of guidance and oversight that USDA agencies need. 
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STATUS BY RECOMMENDATION Organizational Structure a/Civil Rights 

Change the designation of the Director of Civil Rights from SES general 
to SES career-reserved, but do not allow that process (0 hold up the 
immediate appointment of a permanent Director of Civil Rights. 

Status of Implementation 
An SES position was established and a Director of the Office of Civil Rights 
named in March 1997. The designation of this position is being reviewed 
with all others as part of recommendation 66. 

To ensure civil rights accountability, OGC must demonstrate its commit
.ment to civil rights by establishing a division dedicated to providing legal 
counsel to the Department and agency officials on civil rights issues and 
dh;ersifying its staff of attorneys starting at the highest levels. 

Status of Implementation 
A new OGC division has been established and the selection of the new 
Associate General Counsel for Civil Rights is pending. The attorneys in this 
section will specialize in civil rights law and will provide USDA with the 
expertise it needs to make certain that employment and program delivery 
activities are conducted in accordance with civil rights laws, regulations, and 
statutes. Additionally, OGC will soon adopt an AERP to add diversity to its 
workforce, so OGC employees can better understand and serve minority, lim
ited-resource, and women farmers. 

To ensure that each USDA agency has civil rights accountability, each 
agency must have a civil rights director who reports to the Agency Head. 
Any exception to the reporting line must be approved by the Secretary. 
The director will have primary responsibility for ensuring that the agency 
enforces all civil rights laws and that the agency complies with all com
plaints processing timeframes. Departmental staffs (OGC, OIG, OBPA, 
etc.) must have effective civil rights programs with a measurable mecha
nism for feedback to the Secretary on their civil rights performance. 

Status of Implementation 
A Secretary's Memorandum has been drafted which, when issued, will notify 
agencies that their civil rights director must report to the Agency Head and 
that any exceptions must be approved by the Director of the Office of Civil 
Rights. Agencies will be required to submit a report to the Office of Civil 
Rights when they have completed their reorganization to effect this action or 
to request an exception to the rule. The Office of Civil Rights is currently 
working to set up processes and mechanisms to oversee and monitor the 
agencies' overall civil rights program. 

Secretary's Memorandum 1010-4 established that the ASA, through the 
Office of Civil Rights, will "provide guidance and oversight to USDA agen
cies, and conduct compliance reviews and audits to ensure enforcement of all 
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applicable civil rights laws, rules, and regulations." The Office of Civil Rights 
will monitor and oversee agency civil rights activities through the proposed 
Accountability and Compliance Division and the Tracking, Applications, and 
Analysis Division. Regular, measurable standards will be provided to the 
ASA to act accordingly (e.g., rating Agency Heads on their civil rights ele
ments or recognizing those managers and agencies that have made significant 
accomplishments in workforce diversity). 

The agency civil rights programs must include program planning, analy
sis, compliance, and complaints management. In addition, agencies must 
have documented, measurable goals and timetables to address civil rights 
in program delivery and employment, under-representation, workforce 
diversity, and procurement. 

Status of Implementation 
Performance standards are being developed to hold Agency Heads account
able for establishing civil rights programs in accordance with this recommen
dation. A Secretary's Memorandum is being drafted to outline the 
requirements of agency civil rights programs. This memo will specifically 
define measurable goals for the agency civil rights offices and the mecha
nisms to be used to monitor the effectiveness of the agency with regard to 
civil rights. Agency administrators will be held accountable for operating and 
managing a comprehensive civil rights program. The Office of Civil Rights 
will focus on monitoring and ensuring that the agencies actually have an 
effective program which is proactive and adequately staffed and funded. The 
Office of Civil Rights is currently working to put processes and mechanisms 
in place to oversee and monitor the agencies' overall civil rights program. 

Specific performance standards will allow the ASA to rate Agency Heads 
on their actual performance toward meeting the Department's civil rights 
goals and objectives. 

The EEO counselor positions, including resources, must be returned to 
the agencies from the Department's Civil Rights Office. All EEO coun
selors must be in full-time civil rights positions. 

Status of Implementatiol'! . 
Agencies and employees have been notified of the pending transfer of the 
counseling function to the agencies. A survey of affected employees solicited 
preferences for geographical and agency locations. Agencies were asked to 
submit their plans for establishing the counseling function within the agency. 
All employees and agencies have complied with the requests. In addition, on 
July II, 1997, a buyout was approved for all Office of Civil Rights employ
ees. OHRM officials have matched employees from the Service Centers with 
positions in the agencies. Employees have received their transfer-of-function 
letters. On October I, 1997, all counselors will be returned to agency civil 
rights offices. 
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Adopt and announce as USDA's official policy that management is 
responsible for preventing conflict and resolving disputes at the lowest 
possible level by resolving the underlying issues and preventing recur
rence of conflicts. Resolve conflicts using an "interest based" approach 
whenever possible. 

Status of Implementation 
A new policy on conflict management has been written. It requires all USDA 
managers to become competent in conflict management skills, and that all 
employees be afforded the opportunity to participate in alternative dispute res
olution, outside the formal complaint systems, to resolve workplace conflicts. 

Convene a team, with representatives from all mission areas/agencies, to 
develop a USDA program implementing the Department's new conflict 
management policy. 

Status of Implementation 
A team with representatives from all USDA mission areas developed a USDA 
conflict management program. The two essential elements of the program are 
training in conflict resolution skills for USDA employees, and greater use of 
alternative dispute resolution processes to achieve early resolution of work
place disputes, outside the formal complaint systems. To provide a viable 
forum to address conflict that may not involve discrimination, the Acting 
ASA has concurred in a recommendation to establish a USDA Conflict 
Prevention and Resolution Center. The Center will be established in a neutral 
location in the Department - not in the Office of Civil Rights - and will 
coordinate the Department's conflict prevention and early-resolution activi
ties. A proposed budget for this office is being reviewed by the Office of 
Budget and Program Analysis. 

Eliminate the Dispute Resolution Boards and close the Department's 
Civil Rights Regional Service Centers. 

Status of Implementation 
This recommendation is being implemented. See recommendation 88. 
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Recommendation 92 --- Consolidate all administration and management functions under the 
ASA with full delegation of authority. This consolidation will bring the , 
Chief Financial Officer (CFO), the Chief Information Officer (CIO), the 
Office of Small and Disadvantaged Business Utilization (OSDBU), and 
the Service Center Implementation Team (SCIT) under the ASA. 

Status of Implementation 
On May 16, 1997, the Secretary issued Memorandum 10 10-4 which, among 
other USDA restructuring changes, modified the reporting assignment for the 
Office of Small and Disadvantaged Business Utilization (OSDBU) to report 
to the ASA. Realigning the OSDBU to report to the ASA will ensure that 
small business goals and objectives are coordinated with other equal opportu
nity initiatives while allowing the ASA to ensure accountability. 
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CIVIL RIGHTS IIil.'lPLEMENTATIOt.'l Acronyms 

AARC 

ADR 
AERP 
AMA 
AMS 
APHIS 
ARS 
ASA 
RCA 
CRO 
CIO 
CFO 
CR 
CRAT 
CRIT 
CSREES 

DAMS 
DOJ 
ECQ 
EEO 
EPS 
ERS 
EQIP 
EXTOXNET 
FAC 
FAS 
FAIR 

FCS 
FFAS 
FNCS 
FS 
FSA 
FSIS 
GIPSA 
GPRA 
HACU 
H.R. 2185 

Alternative Agricultural Research and 
Commercialization Corporation 
Alternative Dispute Resolution 
Affirmative Employment and Recruitment Plan 
American Medical Association 
Agricultural Marketing Service 
Animal and Plant Health Inspection Service 
Agricultural Research Service 
Assistant Secretary for Administration 
Board of Contract Appeals 
Community Based Organizations 
Chief Information Officer 
Chief Financial Officer 
Office of Civil Rights 
Civil Rights Action Team 
Civil Rights Implementation Team 
Cooperative, State, Research, Education, and 
Extension Service 
Departmental Administration - Management Services 
Department of Justice 
Executive Core Qualifications 
Equal Employment Opportunity 
Employee Placement System 
Economic Research Service 
Environmental Quality Incentives Program 
Extension Toxicology Network 
Food and Agriculture Council 
Foreign Agricultural Service 
Federal Agriculture Improvement and 
Reform Act (P.L. 104-127) 
Food and Consumer Service 
Farm and Foreign Agricultural Services 
Food, Nutrition and Consumer Services 
Forest Service 
Farm Service Agency 
Food Safety and Inspection Service 
Grain Inspection, Packers and Stockyards Administration 
Government Performance and Results Act 
Hispanic Association of Colleges and Universities 
"A bill to establish equitable service for customers 
and equal opportunity for employees of the United States 
Department of Agriculture" introduced by Rep. Eva 
Clayton (NC) 
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HWM 
MAP 
MRP 
NAD 
NASS 
NEPA 
NFFE 
NRCS 
NRE 
OALJ 
OBPA 
OBRA 
OC 
OCA 
OCE 
OCFO 
CR 
OES 
OGC 
OHRM 
OIG 
OJO 
00 
OPM 
ORACBA 
OSEC 
OSDBU 
PACC 
PRB 
RBS 
RD 
REE 
RHS 
RUS 
SEPM 
SES 
SESCDP 
SCIT 
WAOB 

Hazardous Waste Management 
Modernization of Administrative Pr9cesses 
Marketing and Regulatory Programs 
National Appeals Division 
National Agricultural Statistics Service 
National Environmental Protection Act 
National Federation of Federal Employees 
Natural Resources Conservation Service 
Natural Resources and Environment 
Office of Administrative Law Judges 
Office of Budget and Program Analysis 
Omnibus Budget Reconciliation Act, 1990 
Office of Communications 
Office of Consumer Affairs 
Office of Chief Economist 
Office of the Chief Financial Officer 
Office of Congressional Relations 
Office of the Executive Secretariat 
Office of the General Counsel 
Office of Human Resources Management 
Office of the Inspector General 
Office of the Judicial Officer 
Office of Operations 
Office of Personnel Management 
Office of Risk Assessment and Cost-Benefit Analysis 
Office of the Secretary 
Office of Small and Disadvantaged Business Utilization 
Policy Analysis and Coordination Center 
Performance Review Board 
Rural Business-Cooperative Service 
Rural Development 
Research, Education and Economics 
Rural Housing Service 
Rural Utilities Service 
Special Emphasis Program Managers 
Senior Executive Service 
Senior Executive ''Service Candidate Development Program 
Service Center Implementation Team 
World Agricultural Outlook Board 
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The United States Department of Agriculture (USDA) prohibits discrimination in its programs on the basis of race, color, 
national origin, sex, religion, age, disability, political beliefs and marital or familial status. (Not all prohibited bases apply 
to all programs.) Persons with disabilities who require alternative means for communication of program information 
(Braille, large print, audiotape, etc.) should contact USOA's TARGET Center at (202) 720-2600 (voice and TOO). 

To file a complaint, write the Secretary of Agriculture, U.S. Department of Agriculture, Washington, D.C., 20250, or call 
1-800-245-6340 (voice) or (202) 720-1127 (TOO). USOA is an equal employment opportunity employer. 
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THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM 

TO: 

FROM: 

DATE: 

SUBJECT: 

MARIA ECHA VESTE 
ASSISTANT TO THE PRESIDENT AND 
DIRECTOR OF PUBLIC LIAISON 

BOBJ. NASH 
ASSISTANT TO THE PRESIDENT 
AND DIRECTOR OF PRESIDENTIAL PERSONNEL 

SEPTEMBER 2, 1997 

USDA AND BLACK FARMERS 

Enclosed is information I received from Lawrence Lucas of the USDA Black Coalition regarding 
continuing issues between the USDA and the National Black ~armers Association. As you know, 
a protest is scheduled in front of the White House on Monday; September 22. 

I assume we are talking with USDA about the proposed event and the overall issue? 

BJN:jes 

cc: Ben Johnson 
Bruce Reed 
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IF YOU EAT GET ON YOUR FEET!!! 
AND JOIN JOHN BOYD AND TIiE 

NATIONAL BLACK FARMERS ASSOCIATION 
IN OUR 

MARCH AGAINST DISCRIMINATION 
DAtE: SEPTEMBER 22, 1997 
TIME: 10:00 B.m. 

PLACE: LAF A YETIE PARKIN FRONT OF THE 
WHITEHOUSE 

We will be praying for racial healing. 

We will be protesting agllinsllli~crimi.llatioo and 
other unfair practices by the USDA. 

.. 
We will be protesting against the lack oHarm 

programs complaint settlements in the oftic~ C!.,f 
civil rights. 

We will be fighting for repairs for descendants of 
farm slaves. 

We will be protesting against the foreclosuers that have 
occurc:d on black and other socially disadvantaged farmers. 

"WE HA VE OUR MULE,NOW WE'RE 
LOOKING FOR OUR 40 ACRES" 

If you need more information please call the following numbers 
(202) 462-4873, (804)447-7825 or (80-1)529-6460. 
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Black farmers turn out to hear Glickman 

By DOMlNIC PERI!Ll.A 
Associated Press Write\' 

ETTRICK, Va. (AP) - Dozens of black farmer5, .ome of whom have pressed 
the U.S. Uepartment Of AgrICUlture all yellr for racial (:4ui\y ill farm lending, 
turned out for a speech by Agriculture Secretary Dan Glickman. 

In an appeaTllnce T.-day Ilt Virginia State Univel1ity. Glickman said the 
govemJl\etlt is working to undo years of unfajr racial practiccs, 

"You won't hear me makc excuses for the past," he said. "There are none. But 
we are moving to ensure that USDA treats Its customers and its employees with 
dignity and RlSPect.· 

His appOIIIIlZICO (or VSlJ'. annua1 Crop Field Day wa, the fint by an Agriculture 
secretary at the predominantly black school with a strong agric:uIture program . 

. , 
\ 

The USDA this year has dealt with hundreds of civil rights complaint5 from 
black tinnen and even a march in April on the agClfY'1 Washinaton 
headquarten, ' -

Three times more blacks Lblul whites arc losing their (ann3 III:ro.s the United 
States, and many black farmers lay the blame squarely at the feet oiUSDA loan 
discrimination, 

[fthey continue to be rejected for loans. the 18,000 black farmers left in th~ 
. U.S ... ould be out ofbU!inC3s by 2000. said 10M Boyd, & Mecklenburg County 
chicken fanner who heads the National As$ociation of Black Farmers. 

The heart of the farmers' complaints is the federal farm loan approval process, 
NaUonwide, the county conunittees that take loan applications have 7,300 
whites. 28 bll1GkI and 2 femal ... , Boyd said. 

Slack-owned farms "are going to be at the !ll.lc\ion I.Jlo,ks," he said. ''How the 
hell are we ·supposed to pllDt if We can't get money fi'orn the lender of la~t 
resort?" 

Farmers who file civil rights complaints 'with the Department of AgricultuJ"C 
seem to be: wGStina their time: USDA inveatiaaton haw baclrf'ii thl'! cnmplainant 
in only four of 1100 cases since the 19805, 
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"1 was cut of[ for a lOaD and complained in '89, and it took them five years to 
respond," Linw()Qd Brown, a black farmer from Btunswick County, said 
Tuesday. "I've app1icd for loans since 198' ami bC:C:1I tum~ down every tin, •.... 
Whitt farmm were iettiml their loans." 

Lloyd Wriaht, new dir,ctor of the USnA'~ civil riahts office. admitted that 
fanners' civil rights complaints have been ignored since the Reagan 
administration. 

"They dismantled the office and dismilsed the investigaton in 15183 .... WrishL 
said. ''They didn't give II. rt'A.qan .... Nothing was bcina done with the complaint5. 
They were gathc:rlng dust." 

Fed up, Boyd started the National Black Fanners Association last year and 
organized the April 23, 1997, march On tile Agricultw c: Dt:puunc:nt. 

Part of Glickman's response was to hire Wright, who is bringing in mvestigators 
to deal with about 800 bac\closaed civil righu complaints. WriJht said he hopes 
to investigate all complaints by sometime next year. 

Brown. who has had to lesse out his land since 1993 for I&ck of capital. said the 
changes underway in Gliclanan's department are encouraging. 

"He's the fint secretary to come to the nation's black farming tollege. I1hink 
that's a greal IILc:p," Brown Mid. ''But thcfp" still /lIons way to so in the 
proc:css." 
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Racial Wrongs Described 
Forum Focuses on 
Difficult Changes 

Changing the 
culture has 

been 'slower 
than we 
thought.' 

USDA Secmary 
. Dan GQckman 

--- -----



• 

Ag chief: Federalize FSA jobs 
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Black iomera ~ tle cro;J day said Giey are 
bopemJ chio1F m.o, is ccmq 10 u.e USDA. 

''It's ................ ..a.t H ....... Madia, a IIruaswkk 
CoIUIty ..... er ... tonmr.... . • aperiIoljat BtV"1I!Iir:iI 
Sl3tc Blacl fIrun 11m! been ilfllecld aDd net tile 
Jear1! have :ost. b of land to oma1I4eIIta IbnJoIabaat tile 
Soul'. lie said. 
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H. asked the sIailcir.g-ruom onlJ crowd to ncupiae 
Boyd of tho blaclllilnDers gnap. 1dio be said bad beefI 
iDotJ1mlenbi in biogiol natilnal .. entim 10 tile dis;p
pean""" u lila:< liuDenI II three tiIOea the IiIk vi. 
farmaa ooeraI. 

H. wi9hod llecnuld bmue t:.e.,.,.....y iiCbadwealber 
for U.e ~ oIbhtr _me ... Ctidlmm .... Bat be 
add.., that !be fa'llt .- oftno lies with the "abJmm\" 
way the USDA tn dea\I wi., Ibn probIems.' 

CIIarIea Bpps, • part-tiJDc fumer in DiDwicIdie Goudy. 
said things may cIumtIe at IJSI)A, but bat ......., ..,.. 
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woden. EJIIIS said tile ......- needs 10 mab a 
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nlfer thom in !be way vi. be!p. 

Government is begiJning 10 get :hal ..,..,.... Earier 

-JeIIL ...... 
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C'/ stale _ to paJ iJr a fumer Ii ............. ;c.. 
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1* ........ 10 eduah: formaa about fedeaI ~ 
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:II bis depa-"I to llep m..n !limen dversiIy t1r.c 
;nduttion and ..moe ia a omIIttp/ace inaeaainIII' 
.Jomimted Ii)" IIqe agri."UIIIInI 00IJ0Ill1icns. 

"We need 10 IioI a .., omaIer t.mets can pe .. :"r.IIy 
:o-exilt in Ibis wwId." be oaid. 
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MEMORANDUM FOR ERSKINE BOWLES \l ~""~ LM-\- WlAlA.\'" t 1A('i .. Jf~~ivl~ ~l 
'/\ \.\ ~ ~.u 11M. ~ II\A.t fL.;.A <-

FROM: John Hilley +W~ \J.r~ lei. 1M. ~. '""'\ ~s L....,...,\.l k <.N1A--l.; .... ." 
Andy Blocker'\IA .... , (M-I.. '1. \l"l IlAA V\.~ I ~. f • • • T'.. f 

\;vw ~ " or 00.AA- rz l) oo..."'-~~ ~ oL\ ~ I I.N\ u"al..t .... 

SUBJECf: Meeting with the Representative Eva Clayton (D-NC) on Black Farmers : 
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As you know, Representative Clayton has been the lead member of the Congressional Black 
Caucus on the issue of discrimination at the Department of Agriculture (USDA). She has written 
letters to both the President and Secretary Glickman on this issue (see attached). In ·her 
correspondence, she has been laudatory of the Administration's efforts to deal with all forms of 
discrimination at USDA 

Last week, Secretary Glickman testified before the House Committee on Agriculture concerning 
this issue (testimony attached). In his testimony, Secretary Glickman gave the committee an 
update on the progress USDA has made in the 5 months since the release of it's civil rights reports. 
As a result of Secretary Glickman's hands-on involvement, the Administration has a good story to 
tell in some areas (see talking points & civil rights progress report), However, there is concern 
that many at USDA are resisting the changes sought by the Secretary. 

ISSUES: 

In her July 22nd letter to you (see attached), Representative Clayton expresses her concern that 
USDA is not moving fast enough to deal with discrimination against minority farmers, specifically 

l
in the area of introducing leg)slation to deal with discriminatory practices. According to 
Representative Clayton, the Secretary assured her that his staff would help her draft legislation that 
would be acceptable to the Administration. However, USDA was nonresponsive to her requests 
for drafting assistance and was only able to get an idea of what would be objectionable to the 
Department when she met with Secretary Glickman on July 9th, 

With limited guidance from the department, Representative Clayton introduced her legislation
H.R 2185, the USDA Accountability and Equity Act of 1997 on July 16th. She based the 
legislation on the 13 recommendations of the USDA's Civil Rights Action Team and will want the 
Administration to support this legislation. At the hearing last week, Secretary Glickman promised 
Representative Clayton that he would have an analysis of her bill done by the end of this week 
USDA has agreed to forward its analysis to the White House once it is completed . 

. In addition, Representative Clayton will reiterate her call for the President to speak publicly about 
this issue. Note: In the President's July 4th response to Representative Glayton (see attached), the 
President stated that he "will be looking for opportunities to make public pronouncements 
concerning black farmers, and will continue to support the work of Secretary Glickman." She 
believes that a public statement will not only bolster the Secretary in his efforts on this matter, but 
that it will give minority farmers more assurance that the Administration at the highest level is 
concerned and working to address their concerns, 
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TALKING POINTS: 

• 

• 

• 

• 

• 

• 

• 

• 

• 

The President directed Secretary Glickman to do everything within his power to resolve 
the concerns of Black Farmers. . 

In the context of our race initiative, the President will be looking for opportunities to make 
public pronouncements concerning black farmers. 

Concerning your legislation, I know that you based many of your provisions on 
recommendations made by USDA's Civil Rights Action Team. Secretary Glickman 
currently has his staff working Vigorously to analyze your bill. We hope that we can fully 
support your bill .. 

USDA organized a Civil Rights Implementation team which has already made 92 specific 
recommendations. Over 50% ofthese will be implemented by September, 1997. 

Secretary Glickman met with Mary Berry of the U.S. Civil Rights Commission to elicit her 
support in monitoring USDA's progress. 

Secretary Glickman met with the CBC on April 16, 1997 to discuss the USDA Civil 
Rights plan. 

Secretary Glickman has issued two directives to USDA Field offices which 1) freezes 
foreclosures when allegations of discrimination are made and 2) continue loan processing 
for new loans to Black farmers even when a discrimination complaint is pending. 

A new system and additional teams have been set up to deal with the backlog of 
discrimination compl(lints. . . 

USDA has settled three (3) major complaints against USDA including one by the 
President of the National Black Farmers Association .. These settlements and debt write
offs total over $1.5 million dollars. More lawsuits will be settled in the near future. 

The President and I will monitor USDA's progress on a regular basis. The President and I 
will also support the Secretary in his effort to resolve these issues in a timely manner. 

ATTACHMENTS: 

Letter from Representative Eva Clayton to Erskine Bowles-July 22, 1997 
Testimony of USDA Secretary Glickman before the House Agriculture Committee-July 17, 1997 
Response from the President to Representative Eva Clayton-July 4, 1997 

. Letter from Representative Eva Clayton to the President-May 19, 1997 
Civil Rights Progress at the Department of Agriculture-May 20, '1997 
USDA Secretary Glickman Memorandum for the President-May 20, 1997 
CBS THIS MORNING Segment on the Department of Agriculture-July 17, 1997 
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Office of the Chief of Staff 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500' 

Dear Erskine: 

I write to seek a meeting with you to discuss the issue of 

\ 
discrimination in lending practices by the U.S. Department 
Agriculture. You may recall that I raised this issue with 
President when the congressional Black Caucus met with him 
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race 
of 
the 

recently. The President expressed great interest in this matter. 

It has now been more than five months since USDA issued its 
comprehensive Report about this situation. As you know, the 
Subcommittee on· Department Operations, Nutrition, and Foreign 
Agriculture, held a limited hearing on this subject on March 19, 
1997. At that hearing, a Report from the General Accounting 
Office was examined. More recently, on July 17, 1997, a Full 
Committee hearing was held. Secretary Glickman testified, and 
the CRAT Report was a central focus of ,the hearing. The 
necessity of rekindling the President's interest and commanding 
his attention to this matter is made more urgent by the fact that 
widespread unfair and unequal treatment of socially disadvantaged 
and minority farmers has been well documented for more than three 
decades. We can no longer allow this matter to languish. 

The GAO Report, an Inspector General's Report and the exhaustive 
Civil Rights Action Team Report are just the latest in a series 
of government initiatives examining this problem. The issue was 
first raised in 1965, when the U.S. Commission on Civil Rights 
established that USDA discriminated both in internal employee 
actions and external program delivery activities. An ensuing 
USDA Employee Focus Group in 1970 reported that USDA was callous 
in their institutional attitude and demeanor. regarding civil 
rights and equal opportunity. 

In 1982, the U.S. Commission on Civil Rights examined this issue 
a.second time and published a report entitled, "The Decline of 

I Black Farming in America." The commission concluded that there 
were widespread prejudicial practices in loan approvai, loan 

PRINTEO ON RECYCt.£O PAPER 
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servicing and farm management assistance as administered by the 
Farmers Home Administration. However, as no improvement was 
forthcoming, this matter was investigated again in 1990 by the 
House Governmental Operations committee, chaired by our 
colleague, Representative John Conyers. Ironically, the same 
conclusion was reached in 1990 as had been 'reached in 1982 
that "FmHA has been a catalyst in the decline of minority 
farming". That conclusion is found in the Conyers Report, 
entitled, The Minority Farmer: A Disappearing Resource; Has The 
Fa.rmers Home Administration Been The Primary Catalyst?, 

Then, in January 1997, the General Accounting Office published a 
Report entitled, "Farm Programs: Et:forts to Achieve Equitable 
Treatment of Minority Farmers." While much of the Report was 
inconclusive due to its limited scope, GAO did find instances of 
discrimination. GAO also found that the disapproval rate for 
loans was 6% higher for minority farmers than the rate. for 
nonminority farmers. 

·The very next month, two related reports were released: the 
Office of Inspector General Evaluation Report for the Secretary 
on civil Rights Issues and the civil Rights Action Team Report. 
The authors of these hard-hitting reports came to the identical 
conclusion as those who had looked at this issue 32 years 
previously--- there are significant problems with discrimination 
within the Department of Agriculture. 

In addition, in November of last year, FSA Administrator Grant 
Buntrock stated· in a public speech that "[w] e recognize • • • 
there have been instances of discrimination in responding to 
requests for our services in the past, and we deplore it." 

While we all deplore the instances of past discrimination, it is 
now time to do something about it. In light of the CRAT Report 
and recent actions taken by Secretary Glickman on this critical 

'

issue, I now repeat the call for the President to speak out and 
take some bold actions. 

lOne of the actions the President may consider is to endorse a 
Bill that I have recently introduced in response to USDA's 
history. My Bill, H.R. 2185, is detailed below for your use. 
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Introduction 

On February 28, 1997, a Report was issued entitled, "Civil Rights at 
the United States Department of Agriculture." Referred to as the "CRAT 
Report," it was done by the Civil Rights Implementation Team at USDA, 
and it documents decades of discrimination against minorities and women 
within the Department. Ninety-two recommendations for change were 
made in the Report, thirteen of which reqiIire legislative action. This Bill 
seeks to implement most of those legislative recommendations within the 
CRAT Report, by (1) changing the structure of county committees; (2) 
changing the status of county committee employees from nonfederal to 
federal; (3) making sure that socially disadvantaged farmers can obtain 
credi.t and other assistance to maintain their farms; and (4) making sure 
that USDA has suffici.ent funds to carry out its loan, technical assistance 
and outreach programs. 

The Bill 

The Bill is entitled the "USDA Accountability and EquitY Act of 1997." 
It consists of three titles. Title I - Program Accountability, makes changes to 
the structure of the county committees as well as to the status of county 
committee employees. County committees are. retained, and the tenure of 
county committee employees is preserved and protected. Title IT - Program I 
Equity, makes provisions for those producers who are of marginal financial 
standing to continue to participate in USDA loan and other programs. These 
provisions recognize the financial hardship created by past USDA practices. 
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And, Title III - Funding of Farm Ownership and Operating Loans, provides 
funding for the full authorization of farm ownership and farm operating loans in 
the amounts of $85 million and $500 million, respectively. Details of each title 
follow. 

Title I 

This Title consists of two sections. Section 101 deals with the 
conversion of county committees and seeks to ensure fair representation of all 
producers on the county committees. The ilUmber of county committee 
members is set at no fewer than five and no more than seven. Three to five of 
the members shall be elected by the producers in each county, and two 
members shall be appointed by the Secretary in consultation with 
underrepresented groups. Civil service laws are made applicable to all persons 
employed by county committees, and the county executive director is given the 
sole authority for making loan determinations. Section 102 converts all 
current, nonfederal Farm Service Agency county committee employees to 
Federal civil service status. Those with service of three years or more are . 
given career civil service appointments. Those with less than three years are 
given conditional civil service appointments. Temporary county committee 
employees are given temporary Federal civil service appointments, at the 
discretion of the Secretary. The Federal civil service appointments take place 
six months after the enactment of the Bill. 

Title II 

This Title consists of nine sections. Section 201 provides for exceptions, 
under very strict circumstances, to the prohibition that delinquent borrowers 
may not obtain a direct loan from USDA. These changes are necessary to 
compensate. for socially disadvantaged farmers who face difficulty accessing 
credit because of certain credit reforms within USDA that were put in place in 
1996. Section 202 appropriates $10 million to facilitate lease or buy back 
opportunities for those who could not exercise these options due to insufficient 
program funding. Section 203 makes clear that debt forgiveness should not be 
treated as income for tax purposes. Section 204 allows applicants with poor or 
no credit history to be eligible for direct singli~ family housing loans. Section 
205 increases by $100 million the Environmental Quality Incentives Program 
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(EQIP), and targets one-third of the funds to the socially disadvantaged. 
Section 206 appropriates the full authorization of $15 million under the 
program which provides facility upgrade funds for 1890 land grant colleges, 
while Section 207 establishes a bi-partisan, five to ~enty-five member advisory 
committee, appointed by the Secretary, to determine whether 1890 land grant 
colleges are receiving funding equal to other similar institutions. Section 208 
appropriates the full authorization of$10 million for the Outreach and 
Technical Assistance for Socially Disadvantaged Producers Program. And, 
Section 209 appropriates the full authorization of $8 niillion for the Extension 
Indian Reservation Program. 

Title III 

This Title consist of one section. Section 301 appropriates the full 
authorization of $85 million and $500 million, respectively, for farm ownership 
and operating loans. Often USDA is the lender of last resort, especially for 
socially disadvantaged farmers, and this section ensures that sufficient funds are 
available for the performance of this function. 

Additional information and material, including a copy of the Bill, is 
available by contacting my Office. Your staff may feel free to speak with 
my Administrative Assistant, Johnny Barnes at (202) 225-3101. 

Thank you for your consideration and cooperation. I trust I will hear 
from you very soon. 

EMC:jb 

Sincerely, 

~ J1A. (ff 
Eva M. Clayton 
Member of Congress 
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INTRODUCTION 

TESTIMONY OF 
SECRETARY DAN GLICKMAN 

U.S. DEPARTMENT OF AGRICULTURE 
BEFORE THE 

HOUSE COMMITTEE ON AGRICULTURE 

JULY 17, 1997 

Mr. Chairman, members of the Committee, thank you for the opportunity to be here. I have with 
me Deputy Secretary Rich Rominger, and Pearlie Reed, the fonner head of our Civil Rights 
Action Team (CRA]), now our Acting Assistant Secretary for Administration. We are aU 
pleased to appear before this committee on the important topic of civil rights at the U.S. 
Department of Agriculture. Abraham Lincoln called us 'the people's department.' We at USDA 
are working hard to restore the full luster of that name. 

I'd like to in particular thank those on this committee and elsewhere who've shown a deep 
personal commitment to and involvement in the civil rights struggles of USDA. The support of 
Congress, and in particular this committee, will be crucial to the progress we make. 

It was a little over 2 years ago when I appeared before this committee to first talk about my plans 
for USDA. We talked about wheat and cattle, crop insurance and conservation, Kansas and 
California. We did not focus on civil rights. Quite honestly, if there was one ambush awaiting me 
in this job, this is it. 

Today, I spend as much if not nwre of my time dealing with civil rights matters as I do any 
specific farm program. The reaSon's simple enough: We have a long history of both 
discrimination and perceptions of unfairness that go back literally to the middle of the 19th 
century. 

For those who look back on the progress made in the 1960s, of the historic civil rights laws 
passed in that time, and think we got the job done, I can say, just from my experiences at USDA, 
we do not yetfully practice what we preach. I've talked to people who've lost their farm ... good 
people ... who lost their family land ... not because of a bad crop, not because of a flood, but 
because of the color of their skin. I've talked to employees .. , dedicated public servants ... 
who've been humiliated, abused and then punished for speaking up. 

I want to close this chapter of USDA's history. My goal is to get USDA -out from under the past 
and have it emerge in the 21st century as the federal civil rights leader. The American farmer and 
the American people deserve nothing less. 

I appear before you today, proud of the progress we have made in calling attention to the 
problem, of starting to focus ourselves on solutions and getting key changes quickly in place. But 
I also appear before you today having undergone a reality check as to the massive amounts of . 
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time, resources, people power and leadership -- both at USDA and in the Congress -- that it's 
going to take to get the job done right. 

I also want to emphasize that the overwhelming majority of our'employees are committed to 
treating their co-workers and customers with dignity and respect. TheinstitutionaI and personnel 

. problems which continue to affiiCt the department should not demean the majority of our 
committed and capable staff. By and large, USDA employees are dedicated, fair-minded, 
overworked and underpaid. 

SCOPE 
Like discrimination in many of America's public and private institutioni, civil rights problems at 
USDA are not going to disappear overnight. If there were easy solutions, I assure you: We would 
not be sitting here today. But the fact is, there is no silver bullet. We're going to have to get 
through this the old-fashioned way -- with our sleeves rolled up and a whole lot of people doing a 
whole lot of work. 

Our efforts are already well underway. As most of you know, it's been 5 months since the release 
of USDA's civil rights reports. Just to give you a general idea of the scope of the efforts 
underway at USDA, we've had 12 civil rights listening sessions across the country to hear from 
farmers, ranchers, employees, rural residents and community leaders. Our report listed 92 
specific recommendations to iinprove the civil rights climate at USDA. To carry them out, we've 
organized 33 implementation teams involving approximately 300 people. Together, they've 
logged tens of thousands afhours of work, and we still have a long way to go. 

I'd like to briefly give you an overview of where we are today. 

PROGRESS TO DATE' . 
Where progress could be made on my authority, we have moved quickly: 

-- I've made it a condition of employment that every employee treat every co-worker and 
customer fairly and equitably, with dignity and respect. No exceptions. No excuses. 

-- We have a new foreclosure policy: Now, when a written civil rights complaint is lodged, the 
foreclosure is frozen - wherever it is in the process - until an independent review occurs and a 
judgement is made as to whether or not discrimination occurred. 

-- We have a zero-tolerance policy for reprisals against employees who file-civil rights 
complaints. From now on, a 3-person panel made up of one union or employee representative, 
one manager or personnel staff, and one mediator will investigate alleged reprisals and make 
binding recommendations. 

-- I've also ordered that loan processing continue on accounts where a discrimination complaint 
is pending. Standing up for your rights should not disqualifY someone from seeking a farm loan. 



., , . 

3 

If it's the loan processor facing the allegations, then another FSA loan officer will be assigned to 
work with the applicant. If their loan can't be approved, they get a meeting and a written letter of 
explanation. That last part helps clear up the problems and the perceptions. 

, 

-- Without question, part of the problem is economic. Smaller farmers of all ethnic backgrounds 
are having an increasingly difficult time coping with the massive changes that are occurring in 
the structure of agriculture. Yesterday, I announced the formation of a National Commission on 
the Small Farm. It will be headed by a former member of this committee, Harold Volkmer, of 
Missouri. His commission will talk to folks across the country and pull together the thread of 
rural and economic conditions that affect America's small farms, and weave a national strategy 
to make our small farms as powerful a force in agriculture's future, as.they have been in our past. 
I've asked for their report by Sept. 30. I look forward to sharing it with all of you and taking bold 
steps in that area, as well. 

-- Under the economic rubric, we will also propose legislation to modify certain provisions of the 
'96 Farm Bill to provide more flexibility in terms of assisting farmers who rely on USDA for 
farm operating credit. In my book, the '96 Farm Bill went too far in restricting credit, particularly 
to those farmers who received a debt forgiveness and were denied an opportunity to work their 
way back to qualifying for assistance. That's even harsher than commercial credit standards and 
needs to be corrected. 

-- USDA will also soon have an Office of Outreach which may be the most visible evidence that 
USDA is serious about reaching out to customers whom we've neglected in the past. All our 
potential customers should get the information they need to use our programs and services. 

-- We also expect to soon fill the newly created position of Associate General Counsel for Civil 
Rights. This person will heau a staff of attorneys who will be dedicated exclusively to the 
performance of civil rights functions. 

These are just the highlights of what we've done. You should all have a more complete 
accounting in the package of material that my staff has handed over to this committee. 

BACKLOG UPDATE 
I mentioned earlier a reality check. Nowhere has it been more abrupt than in our efforts to resolve \ 
the backlog of nearly 2,300 civil rights complaints -- 1,500. from employees, and nearly 800 in 
our farm and rural development and other programs. Some of them go back years. This shows 
the rift between civil rights and civil realities. I don't have to explain to 'anyone on this 
committee what's likely to happen to a small farmer who's denied a timely loan. Or, the 
employee who's filed a complaint against her boss, and then has to wait year after year for 
closure. 

I am not proud of the history of USDA in the past 15 years in resolving these complaints. Our 
organizational structure and institutional commitment to resolving program and personnel 
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complaints have left a lot to be desired. Quite frankly, neither past administrations, nor past 
Congresses, devoted very much time to this issue. 

Since the CRAT report, we've focused huge amounts oftime ruid resources on resolving these 
complaints. We've settled 215 cases of alleged discrimination against employees, and closed 89 
cases on the program side. Of that 89, 4 cases involved what I would characterize as significant 
settlements -- adding up to more than $2 million. 

USDA stands ready to resolve - quickly and fairly --legitimate civil rights complaints. And, I 
stress the word 'legitimate' because we still have an-obligation to taxpayers to ensure that 
charges are warranted. We cannot simply settle for settlement's sake. We must investigate each 
charge. 

This is where we've hit the proverbial brick wall. A good part of the reason for the backlog is the 
fact that in 1983, USDA's civil rights investigation unit was dismantled. We're just now in the 
process of hiring back those positions. Currently, we're using contract investigators to help us 
sort through the backlog. We expect that a permanent staff will help us break up the logjam, but 
this will remain a lengthy, arduous process that is likely to take a year to wrap up responsibly. 

Once we get back to ground zero, we're working on ways to move the process along at a quick 
but/air clip that allows all parties to move on with their lives. 

BUILDING ACCOUNTABILITY 
See, we don't just want to fix what's wrong. We want to build an institution that consistently 
does what's right. That requires building more accountability into the system. In this area, in 
particular, we're going to need to work very closely with this committee. 

We need to send a strong signal throughout our ranks that USDA is serious about 
institutionalizing civil rights - up and down our ranks. I've given Mr. Reed the authority to rate 
agency heads on their civil rights performance. It will no longer be a second-tier consideration. 

We're also working to ensure that our civil rights objectives are incorporated into our 
performance management system, so managers know what's expected of them, and understand 
that they will be rated based on how well they live up to those expectations. 

Finally, there is the question of the USDA structure which serves agriculture outside of 
Washington. As an 18-year member of this body from the great agriculturat state of Kansas, I am 
under no delusions as to the political degree of difficulty of any legislative proposal to convert 
county employees to federal employees. While this change was suggested in our civil rights 
report, its origin is almost entirely based on general management concerns. 

Our county field structure is far from resembling a Fortune 500 corporation. But as we downsize 
and streamline and all the rest, I think a brief comparison is worthwhile. Right now, we're 



" . 

... --.:.:' .. ....:-...... - --- .... _--'--- - ..,.:.: ... "' .. _--------.-- -~ ...... -

5 

operating under 2 personnel systems. A system of county-based employees and federal 
employees whose salaries are all paid by the federal goveriunent. In the same county office, we 
find both federal and non-federal employees all doing USDA work -- side by side -- but they 
don't have the same boss. ' 

This is something you'll be hard-pressed to find in the private sector because it is (that dreaded 
management consulting word): Inefficient. 

Now, what does that mean? We have a county committee. They are our grass-roots connection 
and bring to the table hands-on farmers' knowledge of how federal policies actually work. These 
men and women are like the Board of Directors. They care about the. big picture... getting their 
ruraI communities and farmers the federal resources they need ... seeing federal conservation 
policies, rural development efforts and farm programs work in their county. Their role in 
substantive policy and program matters would not be affected by this shift. 

This proposal will not get in their way. It will simply take the next logical step. It will recognize 
all the changes that are occurring, it will close the accountability gap on civil rights, and it will 
create a more efficient field structure where everyone does what they do best. County committees 
will be free to focus more fully on the big picture, and nuts-and-bolts personnel management will 
be carried out according to one national standard. This will help create a more positive, 
consistent work environment for our field staff and a higher standard of service for all our 
customers. Done right, it will also eventually save us the thousands of hours and millions of 
dollars we're putting out right now on the da11ll1ges side of civil rights enforcement. 

I understand that the nature of a bureaucracy is to resist change. I understand, too, that for 
decades this has been an untouchable issue and probably rightly so for the times. But today I am 
utterly convinced that we can do this the right way, and I am equally convinced that this is 
simply the right thing to do. 

This is an idea that's time has come. 

CONCLUSION 
You know, our employees out on the front lines of this effort liken their work to 'trying to turn an 
elephant around using a pin.' We are dealing with a large federal bureaucracy ... one that is 
scattered across every county of this nation. We're also dealing with civil rights which involves 
laws and policies, but also people's hearts and minds. Some things change faster than others. 

It's hard not to draw the comparison to President Clinton's One America Initiative. On the one 
hand, racial healing is such a vast and squishy issue that few people have any real concrete ideas 
where to even begin. On the other hand, discrimination runs so completely counter to everything 
we stand for as a nation, that the alternative - to do nothing - would be unthinkable. 
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Today, President Clinton is talking to the NAACP and the National Association of Black 
Journalists about our options as a nation. I am here talking to all of you. 

I have every confidence that these actions -- if embraced by this' Congress -- will be 
extraordinarily positive for the Department of Agriculture. 

USDA is special in its advocacy for America's farmers and ranchers. These changes will make us 
even more effective. We can't change how every person treats every other person. But we can 
demand a basic respect for the human rights and dignity of our customers and employees. If we 
do, we will strengthen 'the people's department,' and dramatically improve USDA's ability to 
serve agriculture and our nation. 

Thank you. 

### 
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The Honorable William J. Clinton 
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Dear President Clinton: 
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I want to bring to your attention a high priority matter for the 
Black Community --- the recent and important activity surrounding 
the longstanding problem of discrimination against Black farmers 
within the united states Department of Agriculture. Indeed, 
widespread unfair and unequal treatment of socially "disadvantaged 
and minority farmers has been well documented for more tqan three 
decades. 

A GAO Report, an Inspector General's Report and an exhaustive 
Civil Rights Action Team Report are just the latest in a series 
of government initiatives examining this problem. I have taken 
the liberty of enclosing copies of each of those reports for your 
use and information. 

The issue was first 'raised in 1965, when the u.s. Commission on 
Civil Rights established that USDA discriminated both in internal 
employee actions and external program delivery activities. An 
ensuing USDA Employee Focus Group in 1970 reported that USDA was 
callous in their institutional attitude and demeanor regarding 
civil rights and equal opportunity. In 1982, the U.S; Commission 
on Civil Rights examined this issue a second time and published a 
report entitled, "The Decline of Black Farming in America." The 
Commission concluded that there were widespread prejudicial 
practices in loan approval, loan servicing and farm management 
assistance as administered by the Farmers Home Administration. 

However, as no improvement was forthcoming, this matter was 
investigated again in 1990 by the House Governmental Operations 
Committee, chaired by my colleague, Representative John Conyers. 
Ironically, the same conclusion was reached in 1990 as had been 
reached in 1982 --- that "FmHA has been a catalyst in the decline 
of minority farming". That conclusion is found in" the Conyers 
Report, entitled, The Minority Farmer: A Disappearing Resource; 
Has The Farmers Home Administration Been The Primary Catalyst?, 
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Then, in January 1997, the General Accounting Office published a 
Report entitled, "Farm Programs: Efforts to Achieve Equitable 
Treatment of Minority Farmers." While much of the Report was 
inconclusive due to its limited scope, GAO did find instances of 
discrimination. GAO also found that the disapproval rate for 
loans was 6% higher for minority farmers tqanthe rate for 
nonminority farmers. 

The very next month, two related reports were released: the 
Office" of Inspector General Evaluation Report for the Secretary 
on Civil Rights Issues and the Civil Rights Action Team Report. 
The authors of these hard-hitting reports came to the identical 
conclusion as those who had looked at this issue 32 years 
previously--- there are significant problems with discrimination 
within the Department of Agriculture. 

In addition, in November of last year, FSA Administrator Grant 
Buntrock stated in a public speech that "[w]e recognize •.• 
there have been instances of discrimination in responding to 
requests for our services in the past, and we deplore it." 

Throughout his tenure, Secretary Glickman has continued to 
display a firm intent to promote change at USDA. As you know, 
however, Mr. President, change, the kind of which is needed in 
this situation, is very difficult and very demanding. It is my 
hope, and the hope of many of my colleagues in the Congress as 
well as the hope of many Black Americans across the united 
States, that you will provide Secretary Glickman the kind of 
support he will need if true change within USDA is to be 
realized. To this end, we believe it is important that, at your 
earliest convenience, you make some public pronouncements and 
commitments about this matter. In that way, you will demonstrate 
that rooting out d~~crimination within USDA is a national 
priority, and you will give the current effort the kind of boost 
that is required to begin to bring to a close a chapter in our 
Nation's history that should have been closed long ago. 

I am happy to provide further information and to brief you on 
this matter should that be desired. Thank you for your 
consideration and cooperation. 

Sincerely, 

4:!~;a~ 
cc: Congresswoman Maxine Waters 

Chair, Congressional Black Caucus 
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July 4, 1997 

Dear Eva: 

Thank you for writing regarding the civil rights issues 
facing the United States Department of Agriculture (USDA). 

Secretary Glickman has made civil rights one of his top 
priorities at USDA. I am in full support of the Secretary's 
actions and want to assure you that I will continue to push for 
fair and equitable treatment of all Americans by the USDA and 
other government agencies. 

Secretary Glickman has informed me of the long-standing 
problems with discrimination at the USDA and regularly provides 
me reports regarding implementation of the recommendations of the 
Civil Rights Action Team, which conducted a thorough audit of the 
issues of discrimination and unequal treatment. The Secretary 
has also met with leaders of the Association of Black Farmers and 
members of the Congressional Black Caucus to hear first-hand the 
concerns with discrimination in loan and other credit programs at 
the Department. In addition, the USDA has established a Civil 
Rights Implementation Team that is assiduously addressing each of 
the ninety-two recommendations in the Civil Rights Action Team 
report J:eleased last February. 

Although much work remains to be done, I am pleased that the 
USDA continues to make progress in resolving discrimination 
problems and has recently reported several key accomplishments 
including: the settlement of four bias suits by African-American 
farmers since January 1, 1997, for a total settlement of $1.2 
million, plus debt write-downs; and the halting of all loan 
foreclosures when discrimination has been alleged until 
completion of an independent review. The USDA is also taking a 
much more aggressive and systematic approach to handling the 
backlog of program discrimination complaints, sending a message 
throughout its employee ranks that discrimination and reprisal 
will not be tolerated. 

Over the next several months, the USDA will be increasing 
outreach to minority agricultural producers, expanding locally 
elected farmer county committees to include under-represented 
groups and providing more opportunities for participation in loan 
and conservation programs. 
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As you know, we recently began a year-long initiative on 
race. Our effort will focus on how we can-use policies and 
people to help unite America while maintaining a respect for each 
other's differences. It will be a balance of dialogue, study and 
action, and will focus on the future of our nation in'terms of 
demographics and the complexity of race issues. In the upcoming 
year, I will be looking for opportunities to make public 
pronouncements concerning black farmers, and will continue to 
support the work of Secretary Glickman and his implementation 
team. 

I appreciate your assistance on this issue, and look forward 
to working with you toward a solution. I feel confident that 
through a careful balance of dialogue and action, we will be able 
to move forward on this issue. 

Sincerely, 
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CIVIL RIGHTS PROGRESS AT THE DEPARTMENT OF AGRICULTURE 

CIVIL RIGHTS ACT70N 
TEAM (CRAT) 

CIVIL RIGHTS 
IMPLEMENTATION 
TEAM{CRIT} 

FARMCREDrr· 

.SETrLEMENTS 

COMPLAINT 
BACKLOG 

LEGISLAT70N 

• 

• 

In December, 1996, the Secretary commissioned the CRAT to 
review civil rights Issues at the Department of Agriculture. H 
conducted 12118tenlng 8e8810n around the country and 
produced a report with 92 recommendations. delivared to the 
Secretary February 28, 1997. 

300 employees In 33 sub-teams will have Implemented one-half 
or me 92 CAAT recommendatIOns ElY lI'Ie end of thIs month; by 
the end of September, moet of the reef will be In place. . . 

During th~ week of April 21, 1997, \he Secretary iallued two 
directives strengthening previous policy to prevent foreclosures 
of·USDA loans: . 

1. If the borrower hal> a pending discrimination 
complaint, an independent review team Will examine the 
case before foreclosure actions proceed. 

2. If an applicant has a pllnding discrimifUltlon case and 
the loan officer Is lI'Ie official against whom the applicant 
alleges discrimination, the loan will be reassigned to . 
another offici",l. II USDA cannot approve the loan, tne 
applicant will be told in writing and in person, 

• Senior USDA olliclals met with representatives of the National 
Black Farmers AssoctaUon, tenders, and others tast week to 
facllitata tha availability of cradlt In Virginia for plantIng sesson. 

• 

• 

• 

The pending supplemental appropriations bill contains funding 
that will enable USDA to make $110 million In guaranteBllloans 
this year; without these resources, the Department will soon 
exhaust ils FY97 appropriation for Cledil aSSistance, 

A:3 of May 20. 1997. USDA has settled 3 cases in which the 
former-Farmers Home Administration was found 10 have 
discriminated. The settlements amount to payments of· 
$1,195,000 and debt write.offs of $442.000. 

In April, USDA assigned 12 teams to begin working the backlog 
of 2000 discrimination complainta, Their goals Is to resolve the 
cases by dismissal, medIation, settlemem, or assIgnment for 
completion of Investigation by June 1, Ely August 1, USDA will 
have a new system to streamline the complaint system, 

13 of tha CRAT recommendations will require legislation which 
several CRIT teams are working to draft. 

May20,1997 



THE SECRETARY OF AGRICULTURE 

WASHINGTON, D.C. 
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May 20,1997 

MEMORANDUM FOR THE PRESIDENT 

From: Secretary Dan Glickman 

Subject: Progress on Civil Rights at t 

Since my January 27, 1997 memorandum to Chief of Staff Bowles, the Department 
of Agriculture (USDA) has established a Civil Rights Implementation Team (CRIT) 
to implement the 92 recommendations in the Civil Rights Action Team (CRAT) 
Report I commissioned last December and which I received February 28, 1997. 

Under the acting assistant secretary for administration, who served as the CRAT 
leader, the CRIT, composed of 300 employees in 33 sub-teams, will have 
implemented approximately one-half of the CRA T recommendations and by the end 
of this September, most of the rest will be in place. 

I am attaching to this memorandum the full CRA T report as well as the most recent. 
weekly CRIT pmgress report. The department has been involved in a number of 
related events. Below, I have summarized some of the most significant: 

U.S. COMMISSION ON CIVIL RIGHTS AUDIT 

On April 4, I met with Mary Francis Berry, Chairwoman of the Commission on Civil 
Rights. Ms. Berry shared her continuing concems about whether USDA has 
sufficient resources dedicated to civil rights in program delivery and outreach, that 
a culture exists within the department that is unreceptive to diversity and change, 
and about the lack of good legal assistance in the area of civil rights from the office 
of the general counsel. I explained to her what we are doing to address these 
issues. She and I agreed that the commission will continue to monitor these ·issues 
and will conduct a civil rights audit after October 1998. 

CONGRESSIONAL BLACK CAUCUS HEARING 

On April 16, I met with members of the Congressional Black Caucus (CSC) to 
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discuss the CRAT recommendations and implementation. The CBC raised several 
specific issues including: the backlog of program and employee complaints, 

_ providing legal. assistance on civil rights, ensuring accountability for those who 
discriminate, and departmental policy on foreclosures and making farm operating 
loans when the borrower has alleged discrimination. 

On April 23, the CBC held a hearing focused on these issues of discrimination that 
CBC Chairwoman Maxine Waters chaired. She was joined by Representatives 
Bennie Thompson, Sanford Bishop, William Clay, Elijah Cummings, Danny Davis, 

.- Jesse Jackson, Jr., Eddie Bernice Johnson, Cynthia McKinney, Donald Payne~ 
Robert Scott, Albert Wynn, Sheila Jackson-Lee, John Conyers, Eva Clayton, Donna 
Christian-Green, Eleanor Holmes Norton, Juanita Millender-McDonald and William 
Jefferson. House Minority Leader Dick Gephardt made a surprise appearance. 

Farmers at the hearing questioned whether USDA is working quickly enough on 
CRAT implementation, stated that the USDA loan program was unresponsive to 
black farmers, and that they had received racist threats. The farmers also stated 
their contention that USDA is at the center of a conspiracy to take their land. They 
were concerned about a continued decline in the number of black farmers and 
about the lack of loans for this spring's crops. 

BLACK FARMERS RALL Y AT USDA 

Prior to the April 23 CBC hearing, several hundred black farmers rallied outside of 
USDA headquar;ters that featured Representatives Maxine Waters and Bennie 
Thompson, and John Boyd, President of the National Association of Black Farmers. 
Speakers were concerned about the declining numbers of black farmers and one 
speaker stated if the current trend continues, there would be no black farms by the 
year 2000. Farmers charged that USDA was not doing enough, fast enough, to 
satisfy them. They stated that discrimination and lack of access to capital were key 
reasons for the declining numbers. They also charged that USDAwas not making 
money available to them in time to plant their crops this spring. 

CREDIT 

USDA's credit programs continue to be near the center of many of the civil rights 
concems with which I am dealing. 

Virginia's Senator Robb and Lieutenant Governor Donald S. Beyer, Jr., asked me 
by telephone for emergency aid for black farmers who need loans this growing 
season. USDA has now freed up this money so it is available to the farmers. 
USDA is securing guaranteed loans from banks to provide immediate aid to the 
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fanners. Last week, senior USDA credit officials met with representatives of Virginia 
banks, black fanners, and others to facilitate providing operating credit this planting 
season. Also, the pending supplemental appropriations bill includes funds to 
provide an additional $110 million in guaranteed loans this fiscal year. 

I issued two directives the week of April 21 freezing foreclosures at all stages of 
processing until all charges of discrimination are investigated by an independent 
review team. This is a more stringent civil rights protection measure than USDA has 
had in the past and a step further than'the policy I announced last December. In 
the second directive, I changed other loan processing actions to make sure loan 
processing continues when a discrimination complaint is pending. Further, if a loan 
applicant alleges discrimination and his or her application is being process by the 
USDA employee against whom the charge is made, another loan officer must 
process the application. If USDA cannot approve a loan, the applicant must be 
advised, in a meeting and in writing, to explain why the loan application was denied. 

COMPLAINT BACKLOG 

In early April, the department began dealing with the backlog of at least 2,000 
discrimination complaints. The new civil rights division has 12 sUb-teams working 
to eliminate the backlog of 550 program discrimination and 1,450 equal employment 
opportunity complaints. Cases that can be dismissed will be; cases with incomplete 
investigations will be mediated, settled or assigned for completion of investigation; 
and cases that have possible cause will be settled or decided. My goal is to resolve 
those cases that can be resolved by the first week of June. 

However, the backlog issue may be worse than I had originally thought. Files are 
disorganized and, in some cases, have not yet been located. Officials have as yet 
been unable to reconcile some records. But in many cases, because employees 
and customers have filed more than one case, if the department handles one case, 
5 or 6 cases may be settled. 

The new civil rights division officials are working to streamline the basic complaint 
process. When the new process is in place, all civil rights infonnation will be 
merged into a centralized data base. This will help the department respond and 
resolve any'future civil rights complaints in a more timely manner. The goal is to 
have the new system in place by August 1. 

SETTLEMENTS 

The department has settled three major complaints from fanners who were 
discriminated 'against by the fonner Fanners Home Administration, including the 
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case of the president of the National Black Fanners Association. These settlements 
total $1,195,000 in payments and $442,000 in debt write-ofts. The settlements 
underscore USDA's commitment to quickly and fairly resolve legitimate civil rights 
complaints. I hope there will be more settlements in the future. 

In summary, I have made the civil rights issues at USDA my top R~Ority, We have 
many dedicated employees who are working diligently to address t e long-standing 
and entrenched problems here at USDA. In addition to addressing the root causes 
of these problems and instituting long-last organizational change, I have stressed 
diversity and commitment to civil rights in my recommendations to fill the openings 
in top leadership positions. . 

I appreciate your continued interest and ask for your continued support. 

attachments: 

cc: 

Civil Rights at the United States Department of Agriculture: A Report by the 
Civil Rights Action Team, February, 1997. 

Civil Rights at the United States Department of Agriculture: Civil Rights 
Implementation Team Progress Report Number 4, May 16,1997. 

Erskine Bowles, Chief of Staft to the President 
Sylvia Mathews, Assistant to the President and Deputy Chief of Staft 
Rahm Emanuel, Senior Advisor to the President . 
Kitty Higgins, Cabinet Secretary 
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BLACK FARMERS DEMAND SUBSTANCE 
NOT WORDS FROM SECRETARY DAN GUCKMAN 

Plead President Clinton to Intervene 

WashingtOn. D.C.----Angered by what they say isM pollticalUp setvice- from 
Agricu1tute SecIl:taty Dan Gkickman, black f~ from across the United States 
will converge on Washington this Thursday to Stage a protest against the: . 
discriminato!), practiccs of the Agricultuic Department and to attend the House AG. 
Committee hearing at whIch Sc:c:retaty Gli~hi\\;ll t~, according to Attorney 
Tames W. Myart. fr. ofTi!x:!s. '.: :>:" •. 

'. r.·. 

Secn:tlIry Glickmal'l, for months, has made highly publicized lldmissions that the 
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USDA has di~criminated against black farmers. He has created a Civil Rights 
program designed to addre~.,the issue and to provide a process by which to 
compensate farmers' where di~crimination and da.mages have been found. The 
Secre~ry has pronounced that there Is a ·ne~ USDA". BlaCk farmers, however, say 
that Glickman's effons are merely a show with no substance. Pointing to the 
mystr:rtGUS disappearanr:e of $11.7 million dollars earmarkr:d for USOA minority 
outreach and civil rights. continued foreclosures on farms owned by minority farmers, 
delays in investigations of fanner discrimination complaints. lack of minority lawyers 
in the Offke of General Counsel, Internal gridlock between the Office of General 
Counsel and the newly created Office of Civil Rights and Glickman's lack of 
leadership. the farmers are demanding President Clinton's intervention. 

The Texas and Virginia-based national black f,mners groups are joining in the protest 
effort. John Boyd.Va., and Walter Powell. La. both say that··the Agriculture . 
Department has nut changed its discriminatorY practices, continues to stonewall 
eradIcation of di~c:rlmlflation and fight farmers who have filed lawsuits in ca~E:S where 
the USDA confirmed that it discriminated against them. 

The farmers say·that Glickman is sabotaging his own Civil Rights efforts by Sitting 
idly by and allomng James GilIlland,; USDA General Counsel, to erode the Civil 
Rights program being implemented.:~y Perlie .Reed, Assistant Secretary for 
Administrlltion. According to My~ ~.G1ickJrum is encouraging further racism within 
the depanment by allowing the OGQCivii Rights feud." Myan said. ~F;ormers 
simply have no confidence in Mr. Glick.man because he talks good, but does flat 
deliver on a fundamental principle-enforcement of the law·. 
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cc: 
Subject: Agriculture and civil rights 
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in some work with USDA, we've been running into the strong work Glickman has been doing on 
r~nd USDA. They've put out an interesting report with 98 recommendations and evidently the 
POTUS en'o ed their memo on it ver much ... i'vegot the materials, etc. but likel i'm old 
news ... anyway, they were suggesting a P black tamers/rural plural America event ... happy 
trails. 
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THE SECRETARY OF AGRICULTURE 

WASHINGTON, D.C. 

May 20,1997 

MEMORANDUM FOR THE PRESIDENT 

From: Secretary Dan Glickman 

Subject: Progress on Civil Rights at t epartment of Agriculture 

Since my January 27, 1997 memorandum to Chief of Staff Bowles, the Department 
of Agriculture (USDA) has established a Civil Rights Implementation Team (CRIT) 
to implement the 92 recommendations in the Civil Rights Action Team (CRAT) 
Report I commissioned last December and which I received February 28, 1997. 

Under the acting assistant secretary for administration, who served as the CRAT 
leader, the CRIT, composed of 300 employees in 33 sub-teams, will have 
implemented approximately one-half of the CRA T recommendations and by the end 
of this September, most of the rest will be in place. 

I am attaching to this memorandum the full CRA T report as well as the most recent 
weekly CRIT progress report. The department has been involved in a number of 
related events. Below, I have summarized some of the most significant: 

U.S. COMMISSION ON CIVIL RIGHTS AUDIT 

On April 4, I met with Mary Francis Berry, Chairwoman of the Commission on Civil 
Rights. Ms. Berry shared her continuing concems about whether USDA has 
sufficient resources dedicated to civil rights in program delivery and outreach, that 
a culture exists within the department that is unreceptive to diversity and change, 
and about the lack of good legal assistance in the area of civil rights from the office 
of the general counsel. I explained to her what we are doing to address these 
issues. She and I agreed that the commission will continue to monitor these issues 
and will conduct a civil rights audit after October 1998. 

CONGRESSIONAL SLACK CAUCUS HEARING 

On April 16, I met with members of the Congressional Black Caucus (eBC) to 
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discuss the CRA T recommendations and implementation. The CBC raised several 
specific issues including: the backlog of program and employee complaints, 
providing legal assistance on civil rights, ensuring accountability for those who 
discriminate, and departmental policy on foreclosures and making farm operating 
loans when the borrower has alleged discrimination. 

On April 23, the CBC held a hearing focused on these issues of discrimination that 
CBC Chairwoman Maxine Waters chaired. She was joined by Representatives 
Bennie Thompson, Sanford Bishop, William Clay, Elijah Cummings, Danny Davis, 
Jesse Jackson, Jr., Eddie Bemice Johnson, Cynthia McKinney, Donald Payne, 
Robert Scott, Albert Wynn, Sheila Jackson-Lee, John Conyers, Eva Clayton, Donna 
Christian-Green, Eleanor Holmes Norton, Juanita Millender-McDonald and William 
Jefferson. House Minority Leader Dick Gephardt made a surprise appearance. 

Farmers at the hearing questioned whether USDA is working quickly enough on 
CRA T implementation, stated that the USDA loan program was unresponsive to 
black farmers, and that they had received racist threats. The farmers also stated 
their contention that USDA is at the center of a conspiracy to take their land. They 
were concemed about a continued decline in the number of black farmers and 
about the lack of loans for this spring's crops. 

SLACK FARMERS RALLYAT USDA .. 

Prior to the April 23 CBC hearing, several hundred black farmers rallied outside of 
USDA headquarters that featured Representatives Maxine Waters and Bennie 
Thompson, and John Boyd, President of the National Association of Black Farmers. 
Speakers were concemed about the declining numbers of black farmers and one 
speaker stated if the current trend continues, there would be no black farms by the 
year 2000. Farmers charged that USDA was not doing enough, fast enough, to 
satisfy them. They stated that discrimination and lack of access to capital were key 
reasons for the declining numbers. They also charged that USDA was not making 
money available to them in time to plant their crops this spring. 

CREDIT 

USDA's credit programs continue to be near the center of many of the civil rights 
concems with which I am dealing. 

Virginia's Senator Robb and Lieutenant Govemor Donald S. Beyer, Jr., asked me 
by telephone for emergency aid for black farmers who need loans this growing 
season. USDA has now freed up this money so it is available to the farmers. 
USDA is securing guaranteed loans from banks to provide immediate aid to the 
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farmers. Last week, senior USDA credit officials met with representatives of Virginia 
banks, black farmers, and others to facilitate providing operating credit this planting 
season. Also, the pending supplemental appropriations bill includes funds to 
provide an additional $110 million in guaranteed loans this fiscal year. 

I issued two directives the week of April 21 freezing foreclosures at all stages of 
processing until all charges of discrimination are investigated by an independent 
review team. This is a more stringent civil rights protection measure than USDA has 
had in the past and a step further than the policy I announced last December. In 
the second directive, I changed other loan processing actions to make sure loan 
processing continues when a discrimination complaint is pending. Further, if a loan 
applicant alleges discrimination and his or her application is being process by the 
USDA employee against whom the charge is made, another loan officer must 
process the application. If USDA cannot approve a loan, the applicant must be 
advised, in a meeting and in writing, to explain why the loan application was denied. 

COMPLAINT BACKLOG 

In early April, the department began dealing with the backlog of at least 2,000 
discrimination complaints. The new civil rights division has 12 sub-teams working 
to eliminate the backlog of 550 program discrimination and 1 ,450 equal employment 
opportunity complaints. Cases that can be dismissed will be; cases with incomplete . 

. investigations will be mediated, settled or assigned for completion of investigation; 
and cases that have possible cause will be settled or decided. My goal is to resolve 
those cases that can be resolved by the first week of June. 

However, the backlog issue may be worse than I had originally thought. Files are 
disorganized and, in some cases, have not yet been located. Officials have as yet 
been unable to reconcile some records. But in many cases, because employees 
and customers have filed more than one case, if the department handles one case, 
5 or 6 cases may be settled. 

The new civil rights division officials are working to streamline the basic complaint 
process. When the new process is in place, all civil rights information will be 
merged into a centralized data base. This will help the department respond and 
resolve any future civil rights complaints in a more timely manner. The goal is to 
have the new system in place by August 1. 

SETTLEMENTS 

The department has settled three major complaints from farmers who were 
discriminated against by the former Farmers Home Administration, including the 
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case of the president of the National Black Farmers Association. These settlements 
total $1,195,000 in payments and $442,000 in debt write-ofts. The settlements 
underscore USDA's commitment to quickly and fairly resolve legitimate civil rights 
complaints. I hope there will be more settlements in the future. 

In summary, I have made the civil rights issues at USDA my top R~ori% We have 
many dedicated employees who are working diligently to address t e long-standing 
and entrenched problems here at USDA. In addition to addressing the root causes 
of these problems and instituting long-last organizational change, I have stressed 
diversity and commitment to civil rights in my recommendations to fill the openings 
in top leadership positions. 

I appreciate your continued interest and ask for your continued support. 

attachments: 

cc: 

Civil Rights at the United States Department of Agriculture: A Report by the 
Civil Rights Action Team, February, 1997. 

Civil Rights at the United States Department of Agriculture: Civil Rights 
Implementation Team Progress Report Number 4, May 16, 1997. 

Erskine Bowles, Chief of Staft to the President 
Sylvia Mathews, Assistant to the President and Deputy Chief of Staft 
Rahm Emanuel, Senior Advisor to the President 
Kitty Higgins, Cabinet Secretary 
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Project Management Summary: 

1. Overview: This report provides the CRIT with a standardized reporting process which will enable 
USDA to maintain visibility of progress and ensure follow-through to accomplish the 

- recommendations of the Civil Rights Action Team. The information in this report is derived from the 
detailed project plans, status reports developed and maintained by each action team, and analysis of the 
project management advisors. 

2. Analvsis: All teams are progressing on the implementation of the CRA T recommendations. They 
are actively completing the tasks defined in their project plans. 

32 of the 33 team project plans have been prepared. Only Team 8 has not prepared a project plan 
(See Team 8 Status Report for plans to complete project plan). 31 project plans have been forwarded 
to the CRIT Leader and ASA for approvaL 

Team I is the first team to be completed. A total of 13 of the 92 (14%) recommendations have 
been completed per the project plan. Completed recommendations are: 1, 14,35,38,39,40,44,45, 
49,50, 51,69 and 78. 

The following team status reports are identifying completion of significant accomplishments in the 
narrative descriptions: Teams 31, 9,15,16,17,2, and 20. Teams are listed in the order they are 
presented in the status report. 

3. Issues/Concerns: At the completion of each recommendation, a final review to answer the 
question "Has the recommendation been satisfied?" must be accomplished. Therefore each team 
should be conducting a "Final Review" for ~ach recommendation once the Team Leader/CRIT Liaison 
determines all the tasks pertaining to the recommendation have been completed. This standardized 
final approval process will help ensure each recommendation has been addressed adequately. Each 
CRIT Liaison should have received a draft guideline for completing this final review. 

The project plan for Team 8 has not been developed. The CRIT Due Dates for this Team are fast 
approaching. This is the only Team which has not submitted at least a "DRAFT" Project Plan. 
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3. Issues/Concerns: (continued) The CRIT teams are very inconsistent in updating the completion 
percentages and expected completion dates on tasks in the project plans. Every team should be 
updating this information on a weekly basis, unless their team has not met or scheduled any work for 
that week. The project management tools cannot report actual progress accomplished unless all project 
plans are updated consistently. As progress becomes more visible, we need to be able to quickly 
respond to requests for progress updates. The current status of project plans does not provide an up-to
date picture of actual progress on implementing the recommendations. Your assistance is critical to 
meeting this goal. 

The following team status reports indicate significant delays or concerns in completing the 
activities for their teams. The team numbers are: 28, 19, and 21. 

4. CRIT LIAISON Assessments (missin/: assessments are underlinedl. by Sub-Team: 

Sub-Team 

Organizational Structure 

Program Delivery 

Workforce Diversity 
& Management 
Outreach 

Leader 

Mike Alexander 

Mon Yee 

Mark Mulugeta 

John Bottum 

Teams 

1,30,31,32 

~8,9, 10, II, 12, 13, 14, 15, 16, 17, 18,29,33 

2,3,4,5,6,27,28 

19,20,21,22,23,24,25,26 

5. Points ofContactjor tile Project Management Team: 

Mr. LeRoy Hall (202) 720-2334 
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CONSOLIDATED TEAM ASSESSMENTS i; 

Assessment as of: 29-May-97 Program Manager: Kathy Gugulis 

PLANNING 

SCHEDULE 

RESOURCES 

PROCUREMENT . 

EXTERNAL 

OVERALL 
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(Y) 

(Y) 
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(!) 
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® 
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G On Track CD Potential Problem Area ., 
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Outreach 
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(Y) 
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CRIT Organizational Structure Sub-Team 

Assessme{'t as of: 29-May-97 
Po ' • 

, I 

PLANNING 
I 

SCHEDULE 
I 

RES~URCES 

PROCUREMENT< 
I 

EXTEIRNAL 

I 
OVERALL 
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TEAM ASSESSMENTS i' 

Civil Rights 
Authority 
(Team 1) 

c 
0 
M 
p 
L 
E 
T 
E 
D 

5/16197 

• wp 

Consolidate Civil 
Rights Functions 

(Team 30) 

(!) 

00 
® 
0 
0 

Sub-Team Leader: Mike Alexander 
• 'us: .• ' 

Office ofGC 
Accountable for CR 

(Team 31 ) 

(f) 

00 
® 
0 
00 

Wi' 

Consolidate Mgmt 
FunclOffices under ASA 

(Team 32) 

CD 
® 
® 
~ 
(!) 

• On Track 0 Potential Problem Area • Problem Area 



Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Organizational Structure Sub-Team 
Leader - Mike Alexander 

Teams 1,30,31,32 

Team #1 CRIT Liaison = George Robertson 
Team Charge: Delegate full civil rights authority to the ASA. 
Recommendation #1. 

COMPLETED ON MAY 16 

4 

CRIT Due Date = 5/15/97 



Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #30 CRIT Liaison = Cindy Davis CRIT Due Date = 5/30/97 
Team Charge: Consolidate USDA's civil rights functions into one office. Establish Civil Rights 
Offices in each agency. 
Recommendations #71 

x 

x 

x 

The team has been meeting weekly to discuss the status of assignments 
and review project plan for revisions and/or additions. Additional tasks 
were added to the project plan to ensure employees are treated "fairly". 
Tasks have been developed to allow for all of the recommendations 
under team 30 to be implemented not later than September 30, 1997. 

Although plans are being made, the actual implementation of those 
plans continues to be delayed on some of the tasks. Both the employees 
in the service centers and the DAMs are awaiting a briefing to be 
notified of the closing of the service centers and the return of the 
counseling function back to the agencies. However, these briefings 
cannot be accomplished until the Secretary is briefed. That meeting 
needs to be scheduled as soon as possible. 

Other tasks are proceeding as scheduled. A letter was sent May 28th to 
HRSD to request they prepare required documentation to request early 
out retirement and buyout authority for all employees in CR Office. 

A decision memo is currently being finalized to address where SEPMs 
should be located and what their duties and responsibilities should 
entail. 

There are no identified problems with resources at this time. However, 
we anticipate more resources may need to be devoted to HRSD to assist 
with reviewing and updating employee records and placement efforts. 

Not applicable at this time. 

Not applicable at this time. 

Overall tasks are being accomplished and plans are proceeding as 
. intended. 

PM Advisor Assessment: There are II recommendations in this project. Rec #78 has been completed. 
The project plan is 18% complete. Key external schedule drivers for the project plan are the approval 
of the 1010-1 package (projected for this plan for 6/30/97) and the assigrunent of the new OGC 
Associate Director. The team has identified activities for coordinating with CRIT Teams 1,20,31 and 
32. The CRIT Due Date of 5/30/97 will not be met. Most efforts will be however will be completed 
by 9/30/97. The longest delay is due to detailed efforts associated with Recommendation #83 and the 
notification of employees not placed in the new CR structure (estimated to be completed by 10/22/98). 

5 
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Team #31 

Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

CRIT Liaison = Mike Alexander CRIT Due.Date = 5/28/97 
Team Charge: Make the Office of General Counsel Accountable for Civil Rights. 
Recommendations # 15 and 85. As 5/29/97 

x 

x 

x 

x 

The Team Leader, CRIT liaison and another team member met with 
the General Counsel and Deputy General Counsel this week to 
discuss the draft position description, time line for hiring an 
Associate General Counsel, resources, and some of the potential 
duties of the new OGC Civil Rights Division. The General Counsel 
agreed with the position being an Associate General Counsel 
reporting directly to him, clearing the way for moving forward with 
a vacancy announcement. He also made minor changes in the draft 
Position Description. Team 31 also drafted a vacancy announcement 
which was shared with the General Counsel and the Director of 
HRM, and has prepared a draft recruitment plan (which will also be 
shared with OGC and HRM), to ensure wide distribution of the 
vacancy announcement. 

Now that the Position Description has been approved, we anticipate 
thatthe prior approval package for this position will be completed by 
OGC this week. The prior approval package will then go to HRM 
and the Deputy Secretary for signature. After that, the vacancy 
announcement will be ready for distribution. Team 31 is working 
closely with OGC, and will work with HRM, to ensure that the 
package moves quickly. The project plan calls for the vacancy 
announcement to be released by June 3. Meeting this timeline will 
require expeditious processing of the prior approval package by 
HRM. 

Most team members continue to be very enthusiastic and have been 
attending meetings regularly. One team member from Atlanta plans 
to attend the next meeting on Tuesday, June 3. 

The meeting with the General Counsel this week has resolved any 
problems with the position description and with the position being an 
Associate General Counsel. The other external facior remains HRM 

. ·the spee(fwith wlilch-tfiey'can pro'cess the'paper·workfOrihis 
position. 

Team 31 is moving forward with the steps needed to recruit an 
Associate General Counsel. The Team is also working on proposals 
for the functions of the division, as well as steps to improve the 
overall diversity within OGC. These proposals are to be finalized 
and shared with the General Counsel. 

to get the 
tasks they have identified to ensure timely delivery of the implementation package. 

6 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #32 CRIT Liaison = LaTanya Wright CRIT Due Date = 5/15/97 
Team Charge: Consolidate management functions and offices under the Assistant Secretary for 
Administration. Recommendation #92. As of date 5/29/97 

x 

x 

x 
x 
x 
x 

PM Advisor Assessment: 

The work that is necessary to finalize the 10 I O-Reorganization 
Package is progressing. 

The delegation of authority memo, entitled "Restructuring of 
Departmental Administration" and is Secretary's Memo 1010-
4, was signed on May 16, 1997_ 

The memo delegates full authority for the performance and 
oversight of all CR functions within USDA to the Assistant 
Secretary for Administration; officially establishes the Office 
of Civil Rights, the Office of Human Resources Management, 
and the Office of Procurement and Property Management; 
modifies the reporting assignments and functional 
responsibilities of the Director, Office of Operations, and 
Director, Office of Small & Disadvantaged Business 
Utilization; and abolishes the Policy Analysis and 
Coordination Center and Departmental Administration 
Management Services Staff. 

The memo completes Phase I ofthe Project Plan. 

Phase II of the Project Plan, submission of the 1010 
Reorganization package to effect the reorganization of 
Departmental Administration, is scheduled to be submitted by 
June 16, 1997. 

No resource problems. 

No external impacts. 

All is well and Team 32's charge, which is Recommendation 92 
and includes the stated delegations of authority, will be fully 
complete once the 1010 package is submitted and approved. 

7 
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CRIT Program Delivery Sub-Team 

,Assessment as of: 29-May-97 

PLANNING 

SCHEDULE 

RESOURCES 

PROCUREMENT 

EXTERNAL 

OVERALL 
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® 
te 
® 
® 

Resolve Backlog 
of Discrimination 
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@ 
@ 

@ 

@ 

Sub-Team Leader: Mon Yee 

Streamline 
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Program 
(Team 10) 

CO 
ce 
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'i.M ·5 

Establish Registry 
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Farm Land Lass 
(Team 11) 

e 
CD 
(!) 

• <B 

• On Track 0 Potential Problem Area 0 Problem Area 



CRIT Program Delivery Sub-Team (Con't) 

Assessment as of: 29-May-97 

OVERALL 
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TEAM ASSESSMENTS ' 

Sub-Team Leader: Mon Yee 

Implement 
"Debt 

!orNanlre" 
(Team 12) 

.. • f 

Remedy 
Past 

Discrimination 
(Team /3) 

.4 

Improve 
Operating Loan 
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(Team 14) 

Extend Lease 
backJ buy back 
Agreements 
(Team 15) 

-
Improve Tax 

Position for Debt 
Write-downs 
(Team 16) 
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. 

CRIT Program Delivery Sub-Team (Con't) 

Assessment as of: 29-May-97 
FM· .. 
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e i_iii· 
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Home Loans 

(Team 17) 
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Sub-Team Leader: Mon Yee 
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Environmental 

Justice 
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Team #7 

Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Program Delivery Sub-Team 
Leader - MOD Yee 

Teams 7,8,9, 10, 11, 12, 13, 14, 15, 16, 17,18,29,33 

CRlT Liaison = Steve Probst CRIT Due Date = 6/30/97 
Team Charge: Manage FSA and RD programs in accordance with USDA civil rights policy. 
Recommendations #16, 17, and 18. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

Team met this week and materials for Recommendations 16 
and 18 will be forwarded to the ASA next week. The tearn 
does not plan to meet again unless ASA provides different 
direction. A small sub-team was set up to monitor the process 
for recommendation 18. Item 1.1.3 will be proposed to be 
deleted. 

Recommendation 17 completed; draft legislation delivered to 
ASA. The basic work of the team should be completed next 
week. Implementation of 18 will be later than outlined in the 
project plan. 

8 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #8 CRIT Liaison = Mon Vee CRIT Due Date = 5/30/97 
Team Charge: Ensure timely and equitable loan processing. 
Recommendations #19, 20, and 21. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

We have met and are working on our project plan. Lloyd Wright 
(team leader) has decided to convene a session with the Project 
Management Staff and the Crit Liaison to identify additional steps 
that may be needed to consider this project completed. This has 
been decided because almost all of the recommendations have been 

A team meeting is scheduled for next week to complete action items 
for recommendation 19. 

Necessary resources will be called upon to complete the 
implementation package. 

Overall everything is on schedule. The implementation package 
should be ready for final validation by the second week in June. 

9 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #9 CRIT Liaison = Jeff Knishkowy CRIT Due Date = 6/30/97 
Team Charge: Resolve backlog of program discrimination complaints. 
Recommendation #22. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

Conditions of the cases are such that almost all cases will require 
investigation before resolution can occur, It is expected that one 
year will be required to investigate and resolve all backlog cases. 

Implementation of Team 9's recommendation is being handled by 
program discrimination complaints backlog team under Office of 
Civil Rights. Project plan being completed. 

draft project to the PM Advisors on JI L'JI'J 

Team #10 CRIT Liaison = Jeff Knishkowy CRIT Due Date = 6/30/97 
Team Charge: Streamline the program complaints program. 
Recommendations #23, 24, 25, 26, 27. As of date 5/29/97 

x 

x 

x 

x 

x 

Design of new system for processing program discrimination 
complaints has been outlined, diagramed, and is being 
circulated for team comment. Steps being taken to establish 
timelines for program appeals processes. 

Progress on or close to schedule. 

x Steady progress. 

~T:th~:;:Ais;:;:sessment: There are 5i're:COimneiidiiticillsiililifS!;rorec:tTIi;J;rorectiJiariTs'ZLi%--.....J 
complete. Three recommendations are similar in approach to resolution (Recommendations 23-25). 
The expected completion date is 7/3/97 shortly after the CRIT Due Date of 6/30197. 

10 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team # 11 CRIT Liaison = Star Bryant CRIT Due Date = 9/30/97 
Team Charge: Establish registry of minority farms to monitor land loss. 
Recommendation #28. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

A voluntary minority farmland owner registry procedure has 
been designed and discussed with organizations currently 
working on minority farm issues. The approach will minimize 
the effort required by owners who already have land identified 
with the Farm Service Agency since they will only need to 
authorize that their records becof!1e part of the new register 
instead of filing new information. This approach will also 
ensure that the register can easily be kept up to date .. 

National Agricultural Statistics Service is currently 
implementing a special list building process in order to get 
more minority farm operations on the mail list for the 1997 
Census of Agriculture which will be mailed this December. A 
new procedure has been designed which will obtain an 
estimate of the number of individual farm operations on each 
Native American reservation. 

Our next meeting will be held on June 2 and June 3 

At our next meeting, a representative from FSA will be present 
to discuss FSA computer system (Systern/36) and to provide 
information on their data elements. 

Not established at this time. 

Discussions will be held next week with various public interest 
groups to define what information will be needed from the 
register in order to properly inform farmland owners of those 
uses before they sign up for the voluntary register. 

Everything is on schedule. 

II 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #12 CRIT Liaison = Mon Vee CRIT Due Date = 9/30/97 
Team Charge: Slow the loss of minority-owned land--implement "Debt for Nature." 
Recommendation #29. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

The team leader and CRlT liaison are working on an improved 
project plan to capture the process for implementing the 
recommendations for this team .. 

The team will be meeting again to focus on the desired 
deliverables to implement this recommendation. 

Additional information if needed will be available. 

All external issues are taken care of and completion of any 
extraneous items should not be a problem. 

Overall everything is on schedule, and should be ready for 
hand off by the first week in June. 

12 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #13 CRIT Liaison: Carolyn Parker CRIT Due Date: 6/30/97 
Team Charge: Take action to remedy past discrimination, 
Recommendation #30, As of date 5/29/97 

x 

x 

x 
x 

x 

x 

We met with the Acting ASA and have received additional guidance 
as it relates to implementation of recommendation Number 30. We 
will be contacting other stakeholder/partners to assist in the 
implementation of this recommendation such as the Civil Rights 
Commission, NAACP, CBC, etc., The project plan will be 
developed after we have made some initial contacts with the other 
groups to determine the feasibility of proceeding with the input and 
buyin of organizations which can support/assist in accomplishing 
the task of implementing recommendation 30. We have drafted a 
preliminary project plan which we will not finalize prior to approval 
of a memorandum to the ASA approving the process/anticipated 
actions. Following the approval of the memorandum we will 
finalize the project plan accordingly. The memorandum will be 
forwarded to Kathy G. This recommendation will potentially 
involve legislation we will strive to have this package included in 
the first session of Congress however, this will be a difficult task to 
meet because of the external factors and input required. 

It does not appear that we will meet the established dates as a result 
of the redirection. 

This recommendation will be driven be external factors. 

PM Advisor Assessment: There is I recommendation in this project. The project plan was just revised 
per the guidance of the ASA on 5/20/97. The team project plan is 3% complete. If the revised plan is 
followed, it will not be possible for the team to complete actions to meet the CRIT Due Date of 
6/30/97. The projected completion date is 1114/98 due primarily to the 90 day requirement to 
implement the settlement process to the farmers. 

13 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team # 14 CRIT Liaison = Carolyn Parker CRIT Due Date = 6/30/97 
Team Charge: Improve operating loan opportunities. 
Recommendation #31, 47, and 48. As o/date 5/29/97 

x 

x 

x 

x 

x 

x 

Our project plan has been completed and approved by the 
ASA. We are making every effort to have the legislative 
package complete for inclusion in the overall package to 
submitted to congress. This package will include request for 
additional financial resources since the changes will make 
additional customers available for Department Programs. The 
draft legislation is completed and is being transmitted to Mr. 
Reed through Kathy Gugulis, this week. We are meeting 
today to determine the status of the draft regulation and to set 
up initial meetings with the budget staff. 

Things are moving along as planned. 

PM Advisor Assessment: There are 3 recommendations in this project. The project plan is 30% 
complete. The CRIT Due Date of 6/30/97 will not be met primarily because of the need to publish the 
regulation in the Federal Register (required after approval of Legislative Change by Congress 
estimated to be 12/31197). All other activities are forecasted to be completed by 7131/97. 

14 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team # 15 CRIT Liaison = Star Bryant CRIT Due Date = 5/30/97 
Team Charge: Extend lease back/buy back agreements. 
Recommendation #32. As of date 5/29/97 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

The project plan was approved on May 20. 

A survey was issued County Office employees to identify the 
number of leaseback/buyback applicants who had leases 
extended at least once because credit sale funds were not 
available for purchase of the inventory farm. Survey was 
completed on May 12. 

Results - Totalleasees with extensions - 109 
Number still leasing - 72 
Total Number of Acres - 84,979.8 
Total Market Value of farms - $16,547,010 

Legislation has been drafted, approved by OGC, and was sent 
to ASA for approval on May 28. 

After ASA's approval oflegislation, Team 15 will not be 
active until legislation is approved. Next meeting has not been 
scheduled. 

Not needed at this time. 

Need Congressional Action before this recommendation is 
implemented . 

Project plan tasks for team members have been scheduled to be 
completed on May 30; however this recommendation requires 
Congressional action and the tasks dates will probably change. 

15 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team # 16 CRIT Liaison = Star Bryant CRIT Due Date = 5/30/97 
Team Charge: Improve tax position for debt write-downs, 
Recommendation #33, As of date 5/29/97 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

The project plan was approved on May 20. 

Procedure for State and County offices on income tax liability 
resulting from debt write-down has been drafted and approved 
by OGC, ASA, and the Acting Administrator, FSA. This 
procedure (Notice FC-119) was issued to State and County 
employees on May 28. 

A teleconference with all State Executive Directors will be held 
on June II, to emphasize the importance of the procedure for 
considering tax liability when calculating debt restructure. 

Next meeting not scheduled. 

After the teleconference, recommendation has been completed. 

16 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team # 17 CRIT Liaison = Carolyn Parker CRIT Due Date = 5/30/97 
Team Charge: Improve eligibility for home loans. 
Recommendation #34. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

The project management plan has been completed submitted to the 
PM team, approved and is 100% complete. The procedure notice 
was published on May 19, 1997, and changes are in effect NOW! 

Overall everything is moving smoothly and I don't anticipate any 
problems. Everyone is cooperating. The mission area had begun 
work to implement the recommendation, however, we are pulling 
things to a stop until the plan is approved. 

Team #18 CRIT Liaison = Mon Vee CRIT Due Date = 5/15/97 
Team Charge: Increase EQIP funding and change payment times. 
Recommendations #35 and 46. As of date 5/29/97 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

The team has essentially completed all of its tasks, and the 
implementation package will be ready for delivery. 

The team will have the implementation package ready for delivery 
by next week. 

Additional information if needed will be available. 

All external issues are taken care of and completion of any 
extraneous items should not be a problem. 

Overall everything is on schedule, and should be ready for hand off 
by the first week in June. 

17 



" 

" 

Team #29 

Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

CRIT Liaison = Jeff Knishkowy CRIT Due Date = 6/30/97 
Team Charge: Streamline process and reduce employee complaints backlog. 
Recommendations #73, 74, 75, 89, and 90. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

Project plan for Recs. 74, 75, 89 and 90 approved 5/22/97. 
Project plan for Rec. 73 (EEO backlog) to be completed by 
5/30197. Guidance on EEO counselor roles and 
responsibilities has been drafted. Conflict management policy 
has been drafted, reviewed by team, and to be redrafted and 
circulated for team comment by 5/30197. 

Most tasks being carried out on or close to schedule 
established by team. Contracting for EEO system review 
slightly behind schedule. Project to reduce EEO backlog 
extended through July 31 st 

New team members from NFC, CSREES, and FCS have been 
added to work on conflict management Several members to 
be unavailable in June due to work on backlog project 

Statement of work being completed for independent review of 
EEO system (Rec. 75). Several names of potential reviewers 
have been collected. Review and selections ready to proceed. 

Progress steady. 

PM Advisor Assessment: Team 29 is 38% complete. Some tasks are very late, however, most of the 
tasks are being completed on time. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team # 33 CRIT Liaison = Carolyn Parker 
Team Charge: Enforce environmental justice. 
Recommendation #64. 

CRIT Due Date = 9/30/97 

As of date 5/29/97 

x 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

We have completed our project plan and the plan has been 
approved by the ASA. We anticipate that we will be 
continually making changes as we go along as this is a 
working document. During our meeting the ASA provided 
some additional guidance for implementation of the 
recommendation. There are several working groups going on 
which will impact the Departmental Regulation We are 
anticipating meeting our September 30, 1997 deadline 

Overall everything is moving smoothly and I don't anticipate 
any additional problems once a determination is made to 
ensure there is no duplicated efforts. 
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CRIT Workforce Diversity & Management 
Commitment Sub-Team 

Assessment as of: 29-May-97 Sub-Team Leader: Mark Mulugeta 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Workforce Diversity & Management Sub-Team 
Leader ~ Mark Mulugeta 
Teams 2, 3, 4, 5, 6, 27, 28 

Team #2 CRIT Liaison = Sylvia Magbanua CRIT Due Date = 5/28/97 
Team Cllarge: Ensure civil rights accountability through measurable goals. 
Recommendations #2, 3, 4, 8, 9, 10, 69, and 70. As of date 5/29/97 

x 

x 

x 

x 

x 

From meeting last May 22, Team Leader gave group a new 
direction to accomplish Recommendation 9. Project plan was 
modified to include 6 new tasks items. 

More than 80% of the tasks are completed. Several milestones 
have been completed on schedule: PRE revised; input to the 
USDA Strategic Plan was submitted to OCFO May 23; CR 
goals and objectives submitted to Team 28 for the AEP; and 
several memos prepared. 

There are a few more members working on specific tasks, 2 
working on Rec 9, and 3 charged to do follow-up work. 

No procurement will be needed to accomplish Team 2 
recommendations 

Outside resources were very helpful 

Approximately 80% done as of 5/28/97. Several 
recommendations are dependent on something else for it's 
completion, i.e., recommendation 2 is awaiting for the 
completion of the revised AEP by Team 28, recommendations 
4, 8 and lOis dependent on the issuance of the USDA 
Strategic Plan by OCFO, etc .. 

PM Advisor Assessment: There are 8 recommendations in this project. Rec # 69 is complete. Rec # 
70 is expected to be completed shortly. The project plan is now 78% complete. The team is expected 
to be completed by 7/4/97. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #3 CRIT Liaison = Fay Shon CRIT Due Date = 5/30/97 
Team Charge: Hold accountable employees who abuse their authority by engaging in 
discrimination or reprisal. Recommendations #5 and 6. As of date 5/29/97 

x 
x 

x 

x 
x 

x 

PMAdvisor Assessment: 

Team is on schedule with all activities on the project plan. 

Team Leader Lee Bensey presented DPM Personnel Bulletin 
to. Kathy Gugulis for eRIT approval. eRIT approval was 
obtained conditional upon aGe informal review and further 
coordination to potentially expand the scope ofthe Team 3 
proposal to activities coordinated by other teams. 

A Union member was formally designated for Team 3 and her 
review and approval of the above DPM Personnel Bulletin was 
obtained. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #4 CRIT Liaison = Mark Mulugeta 
Team Charge: Set example of diversity at top. 
Recommendation #7. 

CRIT Due Date = 5/15/97 

As of date 5/29/97 

x 

x 

x 

x 
x 

PM Advisor Assessment: 

5115 - This is the completion date for Action Team 4. 95% 
percent of the work is completed. The remaining task is to 
coordinate with team 2 & 5, which is in progress. 

5/20 - Kathy Gugulis met with Mark to review the changes to 
the final draft memo of the Secretary to the Sub-cabinet 
Coordination with Team 2 and 5 needed to be done to 
determine the implementation date of the Performance 
Standards for the sub-cabinet and the senior staff as well as the 
accomplishment dates for the Action Items in the AEP 
developed for Action Team 4. 

5/22 Debbie Lombardino and Mark met with Lloyd Wright to 
determine the effective date of implementation for the 
performance standards and elements for the Sub-cabinet and 
Senior Staff. Debbie and Sylvia Magbanua, CRIT Liaison for 
Team 5 is working with her team to review the Action Items 
and the accomplishment dates in the AEP established by 
Action Team 4. 

5/28 - Review of draft decision memo completed by Kathy 
Gugulis and Mark. Identified changes that need to be made. 

A delay of 10 to 15 days has occurred due to coordination 

5/22 - Mark briefed Ms. Tia Young on the progress of Action 
Team 4 and presented her all the documents and materials for 
her review. She was pleased with them all. 

Team 4 has completed 95% of its task, pending coordination 
with Action Team 5. Changes to the decision memo will 
require a team effort. This team will redraft the decision 
memo. The redraft and approval of the changes will delay our 
completion date. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #5 CRIT Liaison = Sylvia Magbanua CRIT Due Date: 8/30/97 
Team Charge: Managing diversity-identify skills needed and train employees. 
Recommendations #11, 12,57,58, and 68. As of date 5/29/97 

x 

x 

x 

x 

x 

Project Plan approved May 22. Team was divided into 4 subgroups 
to work on specific milestones: I )core competencies; 2) employee 
and peer review; 3) FSA county committee training and Title VI 
training; and 4) Annual Civil Rights Training. 

Team assignments were done on May 22 meeting 

Resources were identified for each task item 

Subgroups started meeting this week. Activities include writing 
memos, reviewing existing CR training, and literature search for best 

PM Advisor Assessment: Team 5 has not updated its's project plan which indicates that 0% of the 
tasks have been completed. 

Team #6 CRIT Liaison = Fay Shon CRIT Due Date = 5/30/97 
Team Charge: Investigate and take actions on allegations of abuse of authority. 
Recommendations #13 and 14. As of date 5/29/97 

x 

x 
x 
x 
x 

PM Advisor Assessment: 

Team Leader Tom Weber met with Kathy Gugulis on May 29 to 
obtain CRIT approval for the two memos submitted by Team 
members. Tentative concurrence was provided and the memos will 
be transmitted to Pearlie Reed for his review and comment. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team .#27 CRIT Liaison = Robert Langan CRIT Due Date = 5/30/97 
Team Charge: Secretary should closely manage SES program. 
Recommendations #66 and 77. As of date 5/29/97 

x 

x 

x 

x 

x 

PM Advisor Assessment: 

All dates finalized for tasks 

Review of SES designations completed and results forwarded 
to ASA on May 27, 1997. Draft letter for tasks 1.2.1, 1.2.2 & 
1.2.3 reviewed and being prepared in final draft. Revision of 
SESCDP has started and is on target. 

Utilizing other employees in revising SESCDP to meet time 
frames, and for expertise in area. Once announcement is open, 
OHRM will need additional staff to see through completion. 

No need for external contacts at this time. 

Draft memo for multiple tasks (see above) should be finalized 
by team at next meeting on either 6/3 or 4. 
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Team #28 

Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

CRIT Liaison = Glenn Graham CRIT Due Date = 6/30/97 
Team Charge: Improve Workforce Diversity. 
Recommendations #67, 72, and 76. As o/date 5/29/97 

x 

x 

x 

x 
x 

x 

Recommendation 67 -The team recently conducted a focus group 
meeting on policy issues related to equal employment outreach and 
recruitment. Participation in the focus group was drawn from a 
cross section of employee organizations, special emphasis program 
managers and agency civil rights directors, Their input will be 
evaluated incorporated, where feasible, into the Department's 
proposed Affirmative Employment and Recruitment Program 
regulation, 

Recommendation 72 -The team gathered other agencies' exit 
interview information to implement a periodic survey when 
employees leave the Department andlor its agencies, Also, the team 
received samples of other agencies's work life surveys to establish 
policy for work life surveys for the Department and its agencies, 

Recommendation 76 -The team is currently revising the Department 
of Agriculture Personnel Manual, Chapter 250 (Personnel 
Management in Agencies), to establish a workforce planning policy 
for the Department Also, the team is in the process of re
establishing a personnel management evaluation program to 
coordinate periodic reviews of agencies' human resources programs 
and workforce plans, 

The team plans to meet weekly every Thursday and sub-teams will 
meet bi-weekly, 

Alvin Fugh of FSIS joined our team this week, We expect two 
additional members to join the team by next week, 

We have an excellent, motivated group, but additional team 
members are critical and attendance at meetings needs to improve, 

PM Advisor Assessment: Team 28 is 48% complete, They are on schedule for the most part, 
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CRIT Outreach Sub-Team 

, Assessment as of: 29-May-97 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Outreach Sub-Team 
Leader - John Bottum 

Teams 19,20,21, 22, 23, 24, 25, 26 

Team #19 CRIT Liaison = Peggy Cook CRIT Due Date = 5/15/97 
Team Charge: Appoint small farm commission. 
Recommendation #36. As a/date 5/29/97 

x 

x 
x 
x 

x 

PM Advisor Assessment: 

An executive director for the team has not as yet been named. 
Unless this occurs in the next few days, the chances of moving 
through the F ACA process by July I grow increasingly slim. 
In the meantime, the team leader has been working on pulling 
together the necessary documents needed for the F ACA 
clearance package. 

The scheduled date of May 16th for naming an executive 
director has passed. Putting the executive director in place is 
critical to moving the charter through F ACA and making 
appointments to the Commission by the target date of July 1st. 

Naming the executive director who will assume the 
responsibility for completing the FACA process is essential if 
the team is to complete its charge within the time-frame. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #20 CRIT Liaison = Rudy Arrendondo CRIT Due Date = 5/30/97 
Team Charge: Improve outreach to socially-disadvantaged. 
Recommendations #37, 38, 40, 41, 44, 45, 50, and 51. As of date 5/29/97 

x 

x 
x 
x 

x 

The team has completed the task of establishing Outreach 
Office. A ceremony with the Secretary is being planned when 
the Director is selected. 

Briefing of the Secretary and Deputy is being planned. Date 
will be forthcoming from the ASA's office. 

Award ceremony for Team 20 members. 

Invitations ofCBO's to Secretary's ribbon cutting ceremony is 
being planned. 

Great job from an excellent team. 

PM Advisor Assessment: Team 20 is 97% complete. Only minor cleanup tasks remain. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #21 CRIT Liaison = Peggy Cook CRIT Due Date = 6/30/97 
Team Charge: Assure equitable funding of land-grant institutions. 
Recommendations #42 and 43. As of date 5/29/97 

x 

x 

x 
x 

x 

PM Advisor Assessment: 

Hopefully, the meeting to review and validate the team's 
project plan will occur very early next week. Having feedback 
on the proposed deliverables and how to institutionalize them 
is key element needed to move ahead at the pace needed to 
complete all actions over the next 4 weeks. Much of the 
necessary background work needed to focus directly on the 
deliverables has been complete or is in process. The CRIT 
liaison will place one letter already finalized for the 
Secretary's signature in the clearance process next week. 
Another letter was sent to agency heads requesting key 
information by June 3rd. The results of an ERS bibliographic 
review were presented at the team's May 28th meeting. 

As the deadline date grows nearer, much still remains to be 
accomplished. 

The CRIT liaison continues to believe that the team needs a 
team member representing Hispanic and Native American 
universities. Given the team's composition, there i,s a heavy 
emphasis on the 1890 universities. 

The meeting to review and validate the project plan is still 
needed to keep the team on track and in sight of completing its 
work by June 30th. 

28 



Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #22 CRIT Liaison = Richard Vigil CRIT Due Date = 5/30/97 
Team Charge: Remove barriers to serving under-represented customers at USDA Service 
Centers. Recommendations #52, 53, 54, and 55. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

Planning is coming along just fine. We need to push Mike 
Somerville a little so he can get to AJ Dye the documents that 
are needed for the plan. Field work responsibilities are taking 
a lot of time from the team's out of state personnel. 

We had a tele-conference yesterday to remind everyone of 
their team responsibilities. AJ Dye has received 
documentation from all team members except Mike. AJ feels 
that we are still on schedule. 

The team is handling it's own resources. 

Pearlie gave AJ permission to use draft documents when Paul 
Johnson meets with the National FAC on June 10. This 
permission really opens up a potential log jam. 

Need to inform Kathy that John Just-buddy has not attended 
one meting. He needs to be taken off the teams membership 
roll. This also applies to Steve Anaya. I gave AJ the draft 
document on the finalization packet. AJ and I don't see any 
hangups. 

PM Advisor Assessment: Team 22 is 19% complete. The team is behind schedule and will not meet 
it's target completion date. There are tasks included in the teams plan that will not be completed until 
1998. These tasks should be evaluated to determine ifit is the CRIT team's responsibility to perform 
all of the functions identified. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #23 CRIT Liaison = LaTanya Wright CRIT Due Date = 5/30/97 
Team Charge: Ensure programs and forms are easily accessible and customer friendly. 
Recommendation #56. As of date 5/29/97 

x 

x 

x 

x 
x 

x 

PM Advisor Assessment: 

This week, the new CRlT liaison, LaTanya Wright, met with 
the Team Leader, Joyce Willis. The liaison gained clarification 
of tasks and gained the status of them (percent complete, tasks 
in progress, etc.) Although the Plan has been approved and the 
baseline has been set, there may some tasks which need to be 
further explained and clarified. 

The stated tasks are currently on target. The Team Leader 
provided updates to completed and partially completed tasks. 
The Team Leader reported that: 

ID4, identify regulations by program area is 100% 
complete and IDS, identify which regulations to streamline 
is 90% complete. Also, IDs 14 and 15 which involve 
determining application forms to be streamlined and 
determining duplication of data requests across mission 

. areas are 90% complete. 

No known impact. 

No known impact. 

The Team Leader reports that Team 23 has been and will 
continue to work with the existing SCIT BPR Teams to 
eliminate overlap and duplication. 

The sub-teams have been working to complete tasks. The full 
Team will be meeting again next week to further coordinate 
and update on tasks. 
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Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

Team #24 CRIT Liaison = Peggy Cook CRIT Due Date = 8/30/97 
Team Charge: Ensure educational and technical assistance materials are available to all 
customers. Recommendation #59. As of date 5/29/97 

x 

x 
x 

x 
x 
x 

PM Advisor Assessment: 

Individual team members will be working on specific 
assignments for which they assumed major responsibility over 
the next three weeks in preparation for meetings scheduled 
during the week of June 

On signs are that all is on target.. 

One team member, Roger Mireles, has resigned because of 
other commitments. There are indications that a second 
resignation may be imminent. However, the team is fortunate 
to have the addition of new team member, Denise Decker, who 
will be a valuable resource on the special communication 
needs of people with disabilities. 
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Team #26 

Civil Rights Implementation Team 
Progress Report Number 6, May 30, 1997 

CRIT Liaison = Richard Vigil CRIT Due Date = 5/30/97 
Team Charge: Increase Involvement of small and disadvantaged business in USDA programs. 
Recommendation·#65. As of date 5/29/97 

x 

x 

x 

x 

x 

x 

We are meeting with Kathy and Pearlie today. We met with 
LeRoy Hall and he gave the team some valuable advice. 
Sharron feels team's planning efforts are still ok. An update 
on team's plan will be given Friday [5-30]. We have met with 
Alma Hobbs [team#20j and L. Wright and these team leaders 
have assumed some of our issues. We will meet with Lee 
Bensey so his teams can assume some of our issues. 

Pilot initiatives requiring waivers of regulations could dampen 
our schedule. Sharron Harris is keeping a very close eye on 
these matters. 

Meetings with other team leaders concerning acceptance of 
some of our issues went very well. We are still in close 
communication with these team leaders. 

Internal resources seem to be filling our needs. 

We are hoping that Kathy and Pearlie accept our team plan. 
With their blessings we can proceed with further 
implementation. 

Team plan has been modified per LeRoy's advice. Our 
planning efforts are on line and scheduling seems to be 
working itself out on a weekly basis. Other teams have 
assumed some of our issues and that.has helped with our 
overall planning efforts . 

PM Advisor Assessment: Team 26 is making progress on separating the tasks required to implement 
the recommendation and tasks that will promote institutionalization of the recommendation. They 
have developed a very detailed plan that will help the follow-up work get organized and completed. 
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The United States Department of Agriculture (USDA) prohibits discrimination in its pro
grams on the basis of race, color, national origin, sex, religion, 8g8, disability, political 
beliefs and marital or familial status. (Not all prohibited bases apply to all programs.) 
Persons with disabilities who require alternative means for communication of program 
information (Braille, large print, audiotape, etc.) should contact the USDA Office of 
Communications at (202) 720-2791. 

To file a complaint, write the Secretary of Agriculture, U.S. Department of Agriculture, 
Washington, D.C., 20250, or call 1-800-245-6340 (voice) or (202) 720-1127 (TOO). USDA 
is an equal employment opportunity employer. 
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Introduction 
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1 

S ecretary of Agriculture Daniel R. Glickman's goal is that each 
. employee and customer of the U.S. Department of Agriculture be 

treated fairly and equitably, and with dignity and respect. The 
Secretary's goal is that the USDA become, as Abraham Lincoln suggested 
over 130 years ago, "the people's department," serving all of the people. 

There are some who call USDA "the last plantation." An "old line" depart
ment, USDA was one of the last Federal agencies to integrate and perhaps the 
last to include women and minorities in leadership positions. Considered a 
stubborn bureaucracy and slow to change, USDA is also perceived as playing 
a key role in what some see as a conspiracy to force minority and socially 
disadvantaged farmers off their land through discriminatory loan practices. 

Many of the hundreds of minority and socially disadvantaged customers 
who addressed the civil rights listening sessions held across the country spoke 
poignantly of discrimination and mistreatment by county-level employees and 
advisory boards who administer USDA programs. Employees also told of 
discrimination by USDA managers. 

The problems are not new, nor are they unknown. Studies, reports, and task 
forces have documented the problems in report after report. In 1965, the U.S. 
Commission on Civil Rights found discrimination problems both in USDA 
program delivery and in USDA's treatment of minority employees. A 1970 
USDA Employee Focus Group Report concluded the agency was insensitive 
to issues regarding equal opportunity and civil rights and that cronyism and 
nepotism were frequent factors in making personnel and management deci
sions. A 1982 Civil Rights Commission report found the Farmers Home 
Administration had not placed adequate emphasis on dealing with the crisis 
facing black farmers, and saw indications the agency "may be involved in the 
very kind of racial discrimination that it should be seeking to correct." A 
report by the Congressional Committee on Government Operations in 1990 
identified Farmers Home Administration as one of the key causes of the dras
tic decline in black farm ownership. 

Despite the fact that discrimination in program delivery and employment 
has been documented and discussed, it continues to exist to a large degree 
unabated. USDA is a huge decentralized bureaucracy that administers several 
hundred federally assisted and federally conducted programs with more than 
90,000 Federal and nearly 20,000 non-Federal employees throughout the 
world. 

Many of its agencies deliver programs through a large field office network 
in conjunction with local farmer boards which help direct how the programs 
are administered locally. Maintaining focus on civil rights policy across the 
far-flung bureaucracy is no easy task. 

2 CIVIL RIGHTS AT THE UNITED STATES DEPARTMENT OF AGRICULTURE 
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Members of the Civil Rights Action 
Team at a listening session. 

$IECRiETAI!IY'S CHARGE 
'ii'@CUT-
The Civil Rights Action Team 
was charged with developing 
a set of recommendations to 
address institutional and 
underlying problems and 
ways to implement actions to 
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On December 12, 1996, a group of black farmers demonstrated outside the 
White House in Washington, DC, calling on President Bill Clinton to assure 
fair treatment for them in agricultural lending programs. The farmers also 
filed suit in court against Secretary of Agriculture Dan Glickman, asking for 
an end to farm foreclosures and restitution for financial ruin they claimed was 
brought on by discrimination. The farmers' actions buttressed those by many 
USDA employees who have relentlessly pursued change by writing letters, 
holding press conferences, and filing class action law suits. 

Clearly, it was time for USDA to address its long-standing civil rights 
problems. 

Secretary Glickman responded by appointing a team of USDA leaders to 
take a hard look at the issues and make strong recommendations for change. 
The Civil Rights Action Team (CRAT) was charged with developing a set of 
recommendations to address institutional and underlying problems and ways 
to implement actions to ensure accountability and follow-through at USDA. 

In addition to auditing past reports, the team sponsored 12 listening 
sessions in January 1997, in 11 locations across the country to hear from 
customers-especially socially disadvantaged and minority farmers-and 
from USDA employees. The listening panels were composed of either 
Secretary Glickman or Deputy Secretary Richard E. Rominger (with one 
exception), CRAT members, members of Congress, and members of the State 
Food and Agriculture Council. Customer sessions were tailored to address the 
civil rights concerns of specific cultural groups. 

Testimony at the sessions was often emotionally charged and evoked com
passion. Hundreds of customers and employees provided valuable· information 
about how they perceive USDA. Many farmers told stories of years of bias, 
hostility, greed, ruthlessness, rudeness, and indifference not only by USDA 
employees, but also by the local county committees that provide access to 
USDA's Farm Service Agency programs. Minority, socially disadvantaged, and 
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women farmers charged that USDA has participated in a conspiracy to acquire 
land belonging to them and transfer it to wealthy landowners. Minorities, 
women, and disabled employees charged that discrimination, sexual harass
ment, favoritism, and reprisals are common at USDA. 

Many customers and employees who could not attend the sessions, or who 
did not want to comment publicly, faxed and mailed comments to the eRAT. 
Others phoned a Hotline USDA had established to handle civil rights issues. 
The comments reflected the depth of pain and betrayal felt by so many cus
tomers and employees. Many sent page after page of documentation of their 
situations. 

A speaker in Belzoni, MS, said USDA employees treat small-scale and 
minority farmers "worse than I would treat a dog." Another, who felt he was 
receiving unequal and unfair treatment from USDA employees, said "All I 
ask is for a level playing field." 

A female USDA employee said she was told that her career would be jeop
ardized if she did not submit to sexual relations with her supervisor. While 
the supervisor was eventually transferred as a result <if an ensuing investiga
tion, she said she was left "stigmatized and blamed for challenging the cul
ture." Another woman noted that the system at USDA is broken, "perhaps not 
intended to work." 

Some of the most poignant comments, however, came from minority farm
ers across the country, who noted that the Federal Government writes off mil
lions of dollars in loans to foreign countries that cannot pay, yet forecloses on 
U.S. farmers when they cannot pay. 
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This is the report of Secretary Dan Glickman's Civil Rights Action Team . 
. It is the result of an audit of civil rights issues facing thll' U.S. Deparbnent of 
Agriculture in 1997 in both program delivery and employment It contains 
findings and draws conclusions. Most importantly, it contains recommended 

. \ actions that can be taken to remedy many of the long-standing problems 
plaguing the Department and weakening its credibility among customers and 
employees alike. 

lJ 
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F indings in this report, and many others, lead to the conclusion that too 
many managers-from the lowest to the highest levels, both career 
civil servants and political appointees-are not committed to and are 

not being held accountable for their actions on civil rights. 
USDA's painful history of individual and class action law suits, court 

orders, media exposes, numerous Congressional hearings, and reports depicts 
the Department as a stubborn bureaucracy that refuses to provide equal 
opportunity to all as the law requires. 

The CRAT was told over and over, by farmers and employees, that man
agers at USDA operate in a system that does not hold them accountable when 
they break the law. 

Farmers Say That USDA's Managers Are Not 
Held Accountable for Their Actions 

During the CRAT listening sessions, hundreds of minority farmers voiced 
concerns, as they have for decades, that they are still being denied equal access 
to USDA's programs. An African-American farmer in Brooks County, GA, 
which is 62 percent black, said the Farm Service Agency (FSA) wasn't serving 
black farmers there. He asked the Secretary "to come in and assist us to put 
watchdog groups over these places, so they can see that we're treated fairly." 

Many echoed the sentiments of a farmer at the listening session in 
Washington, DC, who said USDA has participated in a "conspiracy to strip 
black farmers of their land." They described a litany of neglect, racial bias, 
unfair lending practices, and discrimination by county officials who one 
described as "short on moral rectitude and long on arrogance and sense of 
immunity." 

Blacks, as well as white small-scale farmers, in the Mississippi Delta 
charged that USDA officials deny them courtesy and respect while giving 
large-scale farmers service and loans. A white female farmer said that the 
"single largest problem for women is to be taken seriously by the financial 
community." Another farmer added, "if they [county officials] don't like you, 
they won't give you the loan." And another said that county supervisors "are 
playing with our lives, playing with our livelihoods .... We need people we can 
trust." 

Hispanic, Asian-American, and American Indian farmers in Texas, 
California, and Oklahoma, and at other listening sessions, told stories with a 
common theme: USDA has done more to hurt than to help small and 
minority farmers. One farmer said that the 400 Hispanic growers in 
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California Central Coast counties formed an association in 1995 because the 
Department of Agriculture "systematically excluded" them from programs. 
"Some [USDA 1 staff need to change their attitudes towards members of our 
community," he said. "1 feel that everyone who is present and has testified 
reinforces this statement." 

Many farmers complained about the regulations and cumbersome paper
work requirements which simply don't work for small farmers. However, 
they also described a county committee system that shuts out minorities and 
operates for the favored few, where county officials, as another Mississippi 
farmer said, have the power "to send you up the road to fortune, or down the 
road to foreclosure," a system where officials abuse their power with impuni
ty. They describe an entire system without accountability. 

Echoing feelings expressed across the country, a farmer and representative 
of the Cherokee Nation in Oklahoma said, "I have seen the abuses at the 
county level personally and for many other farmers .... You know, I believe 
that people in Cherokee County, I don't know if they're just bigots or igno
rant, or if it's just such a tight-knit group there they don't want minorities to 
participate." 

A field coordinator for small farm outreach in Texas said, "we had a super
visor actually take an individual's plan and throw it in the trash can .... I think 
we need to look at some policies which govern accountability and look at the 
ethics of accountability as well." That sentiment was repeated by a female 
farm advocate from Louisiana, who said, "today we need somebody to hold 
the offices accountable for their actions ... that needs to be done if anybody's 
going to ever be treated fairly." 

Farmers also charged that USDA refuses to pay them damages, even after 
admitting that it has discriminated. One farmer said that discrimination con
tinues because it has not yet cost the government "one single dime." 

A farmer in Mississippi recalled that in 1990 and 1991, he and two other 
minority farmers were rejected for operating loans. They filed appeals and 
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won. They filed discrimination complaints, which were upheld by USDA. 
"The same county supervisors and county cornlnittee year after year used the 
fact that we filed these complaints and that they had to attend civil rights 
training classes as a reprisal against us, from '91 until the present," he said. 
" And what have we received? Delinquent accounts. What has the county 
supervisor received? He walked out with his 25 years of retirement, leaving 
us with this debt over our head." 

Several farmers and farm advocates harshly criticized the Department's 
Office of the General Counsel (OGe). Their perception is that OGe has pre
vented USDA from providing compensation to farmers who have been dis
criminated against; that OGC lacks diversity among its senior staff; and that 
the agency lacks sensitivity to-and is even hostile towards---<:ivil rights. 
Similar perceptions were also shared with the CRAT by the Department's 
Civil Rights Leadership Council. 

Farmers also told the CRAT that USDA's Office of Inspector General is 
being used by management to investigate and bring unsubstantiated charges 
against them. "I've got stories" of orG investigations and retaliation against 
farmers, a farm advocate said. "If the Office of General Counsel says, 'this is 
the way it ought to be,' then that's the way it is. It doesn't matter about your 
rights. So the system is very badly broken, as I see it." 

One example of a "broken" system is that field-level employees, those clos· 
est to farmers, often work under an incentive system that is adverse to serving 
minority and other small producers. Minority and small farmers said that thell 
loans are processed too late, if at all, and that often, "the money is gone" by 
the time they are approved. Field employees' performance ratings are often 
based on measurement systems that favor large, wealthy landowners. County 
loan officers are rewarded based on the total number of acres served by 
program dollars, for having low default rates, and for dispensing all of the 
funds allocated to them-a performance management system that rewards 
service to large, financially sound producers while working against small and 
minority farmers. 

USDA's policy statements support the idea of helping low-income and 
socially disadvantaged farmers. However, its management practices include 
performance measurement systems that actually do the opposite. 

USDA Employees Tell Similar Stories 

USDA employees at the listening sessions-several of them at the emotional 
breaking point-told of acts of "intimidation, fear, threats, and retaliation" by 
managers when employees complain of discrimination. They related stories 
of abusive behavior by managers who, rather than being punished, were 
rewarded with promotions and awards. 

At the May 1996 Departmental Forum on Civil Rights, in CRAT listening 
sessions, in focus group reports, in the Blue Ribbon Task Force report, and 
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elsewhere, USDA employees consistently have said that they believe man
agers who are guilty of discrimination are not being disciplined. 

Abuse of managerial authority was a common theme, expressed most often 
by employees within the Forest Service. "Believe it or not," one Forest 
Service employee said at the Washington, DC, session, "management has 
used Forest Service law enforcement to police their own employees. Clearly, 
in these cases, the agency is not acting in the public's best interest, but as a 
Gestapo, totally out of controL.Added to this, there is a segment of manage
ment which may not be guilty of these offenses, but chooses to ignore them 
in the effort not to buck the system." Several employees said that when con-

. fronted by complaints, agency leadership at higher levels adopts an attitude of 
"defending the troops"-the managers-rather than listening to employees or 
customers. 

Although many of the employees who attended the listening sessions were 
from the Forest Service, USDA's largest agency, similar problems were 
described by employees of other agencies at the listening sessions, in reports, 
and in letters. A report produced by Westover Consultants for the Foreign 
Agricultural Service (FAS) in 1993, for example, said that minority and 
female employees feel that they are discriminated against and that many of 
the agency's managers lack the skills and training necessary for managing a 
diverse workforce. An employee in the Economic Research Service said 
Asian-Pacific American employees at USDA "get reprisal" when they voice 
their concerns to top management. 

GAO Finds Agency Heads Not Accountable for 
Affirmative Employment Plans 

Managerial commitment to civil rights is fundamentally an issue of account
ability. Equal Employment Opportunity Commission (EEOC) regulations 
make agency heads accountable, and require them to hold all officials, man
agers, and employees accountable, for the successful implementation of 
Affirmative Employment Programs (AEP's). AEP's are mandated by 
Congress for agencies with more than 500 employees. They are designed to 
eliminate the under-representation of women and minorities in each agency's 
workforce. However, in 1995, GAO reported that at USDA, and three other 
Federal agencies, "no formal mechanisms are in place to hold them (agency 
heads) accountable for the success of their agencies' EEO/affirmative 
employment programs." GAO also found that senior officials treat AEP's as 
"paperwork requirements rather than as action plans to be taken seriously." 

Contrary to EEOC regulations, most senior managers at USDA do not 
actively participate in the preparation of AEP's. According to GAO, officials 
with the authority to make personnel decisions regarding employment, job 
assignments, training, promotions, and terminations at USDA and the other 
agencies were rarely involved in the process of identifying barriers and actions 
to improve the representation of women and minorities in their agencies. 
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According to GAO, accountability "suggests that goals will be established, 
performance will be measured and reported, ana that this information in tum 
will be used to monitor progress towards achieving the agencies' EEO objec
tives." However, as GAO noted, USDA managers make hiring, promotion, 
and other employment decisions without reference to the agency's AEP's. 

Many managers at the Department also view numerical goals for ending 
under-representation as illegal quotas. In its February 1996 Memorandum to 
General Counsels (Post-Adarand Guidance on Affirmative Action in Federal 
Employment), the Department of Justice (DOJ) addressed this issue. It stated 
that agencies may establish reasonable numerical objectives for minority rep
resentation under specified conditions where race may be a factor in decision 
making. Further, Justice said, "the establishment of numerical goals for minor
ity participation should not raise concerns under Adarand where race-based 
decision-making is not used to achieve the goal and the goal is commensurate 
with availability of minorities in the qualified and appropriate labor poo!." 

Previous Reports Find Lack of Commitment 
and Accountability 

USDA employees appear to agree with GAO's findings. A 1993 USDA 
employee focus group report noted "strong concerns that managers have not 
been held accountable for their actions when discrimination is found." Lack 
of managerial accountability was one of four critical issues identified by the 
Department's Blue Ribbon Task Force on Equal Opportunity and Diversity in 
its recommendations to the Secretary in 1996. 

Employees with discrimination complaints often contend that managers are 
not held accountable for civil rights. A 1993 study by Westover Consultants, 
Inc., commissioned by the Foreign Agricultural Service's (FAS) Civil Rights 
office, and marked "confidential," reported that many managers in FAS agree. 
In focus groups, managers in the agency "expressed that their attempts to fos
ter a workplace where diversity is recognized and respected have had negative 
results and no support from top management. This has created in them a 
reluctance to become involved." 

Westover found many managers in the agency view the emphasis on civil 
rights and diversity as "a burden .. " The report continued: "White supervisors 
were said by several groups to be tired of raciaVethnic issues. They are also 
tired of the EEO effort and perceive it to have a negative influence on the 
workforce." Senior executives "admitted that they have had a management 
style that reacts and is focused entirely on the Director's concerns. This has 
meant that little time is spent ensuring that employees are satisfied and that 
issues such as workforce diversity are dealt with appropriately." 

Like farmers, employees at listening sessions also complained that some 
USDA managers harbor prejudices. This view was echoed in the Westover 
report, which found that some managers in FAS still hold stereotypes about 
minorities. "Major barriers consistently identified in each [focus] group were 
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the preconceived notions and prejudicial altitudes that w,bite managers appear 
to have about the skills and competencies of African-American and 
HispaniclLatino employees. These attitudes are demonstrated by the kinds of 
training suggested; the level of assignments given; their presence in minimal 
numbers in the Foreign Service; and in the general lack of recognition of 
positive accomplishments and contributions." 

At the New Orleans Listening Session, several USDA employees brought 
up the issue of racism and racist comments, "lack of respect for people of 
color," and incidents of physical abuse against employees. 
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The Assistant Secretary for Administration (ASA) has overall responsibility 
for ensuring that agencies comply with all civil rights laws, rules, and regula
tions. However, the ASA is not involved in the performance appraisal process 
for the agency heads and senior executives (other than those in Departmental 
Administration) whose actions-at least on civil rights-the office ostensibly 
oversees. The ASA has the responsibility for ensuring compliance; in reality, 
the ASA has minimal ability to impact the performance ratings, bonuses, or 
pay adjustments of senior executives, civil rights directors, deputies for 
management, and others lhlfoughout the Department whose actions he or she 
is responsible for overseeing. 

Accountability at the highest levels should cascade down through agencies' 
organizational structures, where field supervisors provide direct service to the 
public. However, without measurable goals, agencies have no way of effective
ly assessing whether or not they are making progress. Performance Review 
Boards (PRB's) meet yearly to assess the performance of senior executives. In 
fiscal year 1996, 59 percent of the Department's 318 senior executives 
received a rating of "exceeds fully successful" in their EEOICivil Rights per
formance element. The other 41 percent received ratings of "meets fully suc
cessful." Despite the problems documented lhlfoughoutthis report, no senior 
executive was rated "does not meet fully successful" in civil rights at USDA. 

PRB's also recommend to the Secretary the amount of bonuses, pay raises, 
and awards for the Department's senior executives. In FY 1996, the 
Department awarded a total of $564,000 to 87 senior executives. Career exec
utives are also eligible for special act awards (up to $10,000) and Presidential 
Rank awards ($10,000 or $20,000). With rare exceptions, senior executives 
are rewarded for achievements in program areas, rather than civil rights. 

Some Managers Lack Skills To Manage Diversity 

Managerial competence is another concern. The ability to manage people, 
according to a former USDA personnel director, is the one area where USDA 
candidates have the most trouble passing the OffIce of Personnel 
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Management's Quality Review Boards, which certify candidates for the 
Senior Executive Service (SES). 

In 1994, the Department's National Performance Review Team supported 
this observation. The team analyzed questionnaires from over 1,400 USDA 
employees on the issue of human resources management. The team reported 
that many employees "cited an inflexible style of management as the reason 
for hindering achievement of their full performance potential." The report 
said that many USDA managers are selected on the basis of their technical 
competence and are "not trained as managers." 

Level of Resources for Civil Rights 
Also Measures Commitment 

Finally, commitment is also a question of resources devoted to civil rights. A 
report being prepared by the Department's Civil Rights Policy Analysis and 
Coordination Center found that less than I percent of the Department's full 
time equivalent (FTE) resources, and budgetary resources, are allocated to 
civil rights. Civil rights budgets were seriously reduced in the 1980's, and 
have not fully recovered. The Civil Rights Leadership Council told the 
CRAT that agencies do not provide adequate resources to carry out the 
compliance and oversight activities needed to enforce civil rights laws and 
regulations. 

I n recent years, every Secretary of Agriculture has said that improving 
civil rights is a priority at USDA. However, findings in this report and 
many others suggest that with few exceptions, senior managers at the 

Department have not invested the time, effort, energy, and resources needed 
to produce any fundamental change. 
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CIVIL RIGHTS Lack of Management Commitment to Civil Rights 

Minority and small farmers believe that USDA has participated in a con-
. spiracy to take their land. In listening sessions across the country, farmers and 
employees described a system without accountability; a system in which 
some managers and supervisors abuse their power without concern for the 
consequences. The perception persists that even when discrimination occurs, 
appropriate disciplinary actions are not taken. 

USDA's employment and program delivery systems appear to operate with
out sufficient checks and balances. Agency heads have delegated responsibili
ty for civil rights to agency civil rights directors who do not have the 
resources, or authority, to ensure compliance with civil rights laws and regu
lations. 

Contrary to EEOC regulations, agency heads and senior officials are not 
held accountable for results-oriented AEP's to end under-representation, or 
for Civil Rights Implementation Plans, which address program delivery. In 
most cases, agencies have not established measurable goals, in employment, 
program delivery, or procurement, for which managers are to be held 
accountable. 

Senior officials receive awards, bonuses, and pay raises-but generally not 
for documented improvements in civil rights. Senior officials who receive 
"does not meet" for their civil rights performance elements do not qualify for 
bonuses or pay raises. However, few, if any, officials have ever received this 
rating. Field-level supervisors also have performance incentives that favor 
large producers while putting small and minority producers at a disadvantage. 
For example, accomplishments are often measured in acres or dollars; there
fore, it is to field employees' advantage to work with large, well-financed 
farmers. 

The Assistant Secretary for Administration, who is ultimately charged with 
ensuring that civil rights laws, rules, and regulations are enforced, does not 
have the delegated authority to ensure that subcabinet officials, agency heads, 
and other senior officials are held accountable. As a result, accountability has 
not cascaded down throughout USDA's massive field structure. 

Management commitment and accountability are key to resolving the civil 
rights issues at the U.S. Department of Agriculture, both from a customer and 
program delivery standpoint as well as from the standpoint of employment 
practices and workforce diversity. The sections that follow detail the CRAT's 
findings in both of these areas. 
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M any minority and limited-resource farmers believe that USDA has 
participated in a conspiracy to take their land. They cite as proof 
the severe decline in farm ownership by minorities, especially 

African-American farmers, in the last 70 years. Much of this land had been 
owned for generations, in some cases acquired by these farm families after 
slavery was abolished in the 1860's. 

According to the most recent Census of Agriculture, the number of all 
minority fanns has fallen-from 950,000 in 1920 to around 60,000 in 1992. 
For African Americans, the number fell from 925,000, 14 percent of all farms 
in 1920, to only 18,000, I percent of all farms in 1992. Although the number 
of farms owned by other minorities has increased in recent years, particularly 
among Hispanics, the total acres of land farmed by these groups has actually 
declined. Only women have seen an increase in both number of farms and 
acres farmed. 

During this time, the number of nonminority farmers has also dramatically 
declined, although at a slower rate. Many farmers have voluntarily chosen 
other pursuits. For some, however, especiallY minority and limited-resource 
fanners and ranchers, the loss of their land has been involuntary. Many of 
these farmers and ranchers believe that USDA has been in part responsible 
for their losses. 

These farmers blame USDA's program delivery system, with its wide-rang
ing and relatively autonomous local delivery structure. They charge that 
USDA has long tolerated discrimination in the distribution of program bene
fits and misuse of power to influence land ownership and farm profitability. 
They blame farm program regulations that-intentionally or not-shut out 
minority and limited-resource fanners and ranchers from the beneflts of the 
programs that have helped larger nonminority producers survive the changes 
in agriculture in the last 50 years. And they blame USDA's insensitivity to [he 
differing needs of minority and limited-resource customers and neglect of its 
responsibility to reach out and serve all who need USDA's assistance. 

Farm advocates compared minority farmers to "endangered species." "We 
keep up with endangered species of animals," one said. "And [ guess what 
we're saying is that black farmers, people-of-color farmers in this country ... 
deserve the kind of registry, the kind of list so that we could preserve those 
fanners." They called on USDA to establish a voluntary registry of minority 
land owners, through the Farm Service Agency, that would establish a base
line of land ownership by people of color. They challenged USDA to target 
its various programs to ensure that the baseline level of ownership by these 
farmers is sustained, and progressively increased. 

... 
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Socially Disadvantaged Customers Perceive 
USDA Is a Partner in Taking Their Land ' 

Customers across the nation, but most particularly in the Southeast, echoed a 
common theme at the recent listening sessions. They pointed to discrimina
tion in USDA programs by Farm Service Agency (FSA), formerly 
Agricultural Stabilization and Conservation Service (ASCS), and Farmers 
Home Administration (FmHA) county offices as the primary reason for their 
loss of land and farm income. Details varied from family to family, but the 
general outlines of the stories farmers told the CRAT remained constant: 

The minority or limited-resource farmer tries to apply for a farm operating 
loan through the FSA county office well in advance of planting season. The 
FSA county office might claim to have no applications available and ask 
the farmer to return later. Upon returning, the farmer might receive an 
application without any assistance in completing it, then be asked repeated
ly to correct mistakes or complete oversights in the loan application. Often 
those requests for correcting the application could be stretched for months, 
since they would come only if the minority farmer contacted the office to 
check on the loan processing. By the time processing is completed, even 
when the loan is approved, planting season has already passed and the 
farmer either has not been able to plant at all, or has obtained limited credit 
on the strength of an expected FSA loan to plant a small crop, usually 
without the fertilizer and other supplies necessary for the best yields. The 
farmer's profit is then reduced. 
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of black farmers who have 
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because of the policies that 
were adverse to them?" 
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If the farmer's promised FSA loan finally does arrive, it may have been arbi
trarily reduced, leaving the farmer without enough money to repay suppliers 
and any mortgage or equipment debts. In some cases, the FSA loan never 
arrives, again leaving the farmer without means to repay debts. Further 
operating and disaster loans may be denied because of the farmer's debt 
load, making it impossible for the farmer to earn any money from the farm. 
The farmer then will have to sell the land or be foreclosed on to settle debts. 
As an alternative, the local FSA official might offer the farmer an opportuni
ty to lease back the land with an option to buy it back later. The appraised 
value of that land is set very high, presumably to support the needed 
operating loans, but also making repurchase of the land beyond the 
limited-resource farmer's means. The land is lost finally and sold at auction, 
where it is bought by someone else at half the price being asked of the 
minority farmer. Often it is alleged that the person was a friend or relative of 
one of the FSA county officials. 

The consequences of this scenario, repeated in all its varieties, and the 
hopes of those who have lost land through this process, were summarized by 
a participant at the listening session in Memphis, TN: 

..... Somewhere there should be reparations. It's good to know that you're 
saying we're not going to have foreclosures, but what are you going to do 
about those hundreds of thousands of acres of land that have been lost, 
hundreds of thousands of black farmers who have been put out of business 
because of the policies that were adverse to them?" 

Lack of Accountability Within the FFAS and 
Rural Development Mission Areas 

Currently, the Farm and Foreign Agricultural Services (FFAS) Mission Area, 
which manages the FSAprogram delivery system, provides ineffective over
sight of the local delivery of farm credit services. At all levels of management 
in FSA, the Secretary must defer to interested outside constituencies in mak
ing appointments. Those appointed to management positions then retain a 
degree of autonomy in their management decisions because of their connec
tion to influential constituencies outside of USDA. A similar situation exists 
within the Rural Development Mission Area. 

The problem of autonomy from the Departmental chain of command is 
amplified at the State and local levels of FSA program delivery and at the 
State level in Rural Development program delivery. State committees and 
State executive directors in FSA and State directors in Rural Development, I 
although appointed by the Secretary and charged with carrying out the poli- I 
cies of USDA, owe some loyalty to those supporters who nominated them for : 
appointment and retain some autonomy from the Secretary's authority by the , 
strength of that outside support. 
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At the county level, local farmers and ranchers elect 3- to 5-member com
mittees to oversee FSA programs locally. These' committees hire a county 
executive director, who hires a county office staff. The county executive 
director is accountable to the county committee and supervises the county 
committee staff. Neither the county executive director nor the county commit
tee staff are Federal employees, although they are paid through Federal funds 
appropriated to operate FSA programs. County office employees are officially 
responsible for implementing the policies of USDA and can be removed, as 
can State executive directors and county and State committee members, for 
failing to do so. In practice, however, that is rare. 

As in most large organizations, FSA draws on its local and State staffs to 
fill positions at higher levels in the organization. Since county executive 
directors and employees owe their positions and allegiances to people, and 
sometimes political parties, other than the Secretary, it is more difficult to 
hold people accountable and remove employees who do not follow the 
Secretary's policies. This appears to be particularly true at the local level, 
where employees tend to be influenced by the values of their local communi
ties and county committees rather than by standard policies promulgated at 
the national level. Farmers at the recent listening sessions described it as a 
system where management and program staffs at the State and local levels are 
relatively free to use their program authority and insider information to bene
fit themselves, their friends, and their families. 

Lack of Diversity Among County Committees and 
County Office Employees 

Because of the ways in which State and county committees are chosen and 
county offices are staffed, FSA lacks diversity in its program delivery struc
ture. Federal EEO and Affirmative Employment laws and policies do not 
govern the FSA non-Federal workforce except by agency regulation. 
Consequently, the diversity of the non-Federal workforce is even less reflec
tive of customers than the Federal program delivery workforce. In addition, 
the non-Federal employees within this county committee system are not 
covered by most Federal labor relations and labor standards protections. They 
can be fired at the discretion of the county executive director. 

A recent GAO study indicated that in the 10 I counties with the largest con
centration of minority farmers, one-quarter had no minority employees in their 
offices. In those offices that did employ minorities, most were program assis
tants, although one-quarter of the offices had minority county executive direc
tors. 

Perhaps the lack of diversity that minority and limited-resource customers 
deem to be most critical, however-and this was confirmed by comments in 
the recent listening sessions-is the lack of minority and female representa
tion on the county committees which can affect access to FSA programs. 
Proportionate under-representation has been a particular problem in the 
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Southeast and Southwest, but it is a problem throughout the Nation. 
In 1994, 94 percent of all county committees had no female or minority 

representation. Minority producers were 4.7 percent of eligible voters, but 
held only 2.9 percent of county committee seats. Women were 28.8 percent 
of eligible voters, but held only 1.5 percent of county committee seats. GAO 
found that in 1995, only 36 of the 101 counties with the largest concentration 
of minority farmers had a least 1 minority county committee member. 
Representation has improved slightly for women in the last few years, reach
ing 7 percent in 1997, but remains variable and disproportionately low, at 2.3 
percent in 1997, for minorities. 

Legislation passed by Congress in 1994 to reorganize the USDA requires 
that the county committees be representative of the agricultural producers in 
the county or multi-county area. In counties with relatively high concentra
tions of minority farmers without elected minority county committee mem
bers, FSA has required appointment of minority advisors to increase the 
awareness of and participation of minorities in FSA programs, including 
elections. Minority advisors are also intended to ensure that minority group 
problems and viewpoints are fully understood and considered in all FSA 
actions. 

However, both FSA and minority and limited-resource farmers and ranch
ers recognize that the minority advisor system does not work. Without repre
sentation that has equal voting status on the county or area committees, the 
interests of minorities and limited-resource farmers and ranchers will not 
carry any weight. 

--
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long on average to process 
African-American loan 
applications as it did 
nonminority applications. 

CIVIL RIGHTS Program Delivery and Outreach 

Disparities in the Treatment of Minorities 
. in FSA Programs 

Minority and limited-resource customers stated repeatedly in the recent lis
tening sessions that their participation in FSA programs has been blocked by 
discriminatory county office staffs. If they do succeed in receiving services, 
their participation is often restricted by delays and lack of support. 

Recent studies requested by Congress and FSA have found lower participa
tion and lower loan approval rates for minorities in most FSA programs. 
Participation rates in 1994 in programs of the former Agricultural 
Stabilization and Conservation Service (ASCS). particularly commodity pro
grams and disaster programs, were disproportionately low for all minorities . 
. The GAO found that between October I, 1994, and March 31,1996,33 
percent of minority applications but only 27 percent of nonminority applica
tions in the Agricultural Conservation Program (ACP) were disapproved. 
During the same period, 16 percent of minority but only 10 percent of nonmi
nority loans in the direct loan program were disapproved. 

Approval rates for the FSA direct and guaranteed loan programs in 1995 
and 1996 varied by region and by State and showed no consistent picture of 
disparity between minority and nonminority rates. Some States showed fairly 
wide ranges, however. For example, only 67 percent of African-American 
loans were approved in Louisiana, compared to 83 percent of nonminority 
loans. Alabama showed a similar disparity-only 78 percent of African
American loans approved, compared to 90 percent of nonminority loans. 

Loan processing rates for the FSA direct and guaranteed loan programs 
also varied widely in 1995 and 1996 and again showed no consistent picture 
of disparity between minority and nonminority rates. Again, however, some 
States showed consistently longer processing times for minorities. In the 
Southeast, for example, in several States it took three times as long on aver
age to process African-American loan applications as it did nonminority 
applications. Similar disparities between nonminority loan processing and 
American Indian loan processing appeared in records for a number of States 
included in FSA's Northwest region. 

These reports suggest that the disparity in participation and treatment of 
nonminority and minority farmers may be partially accounted for by the small
er average size of minority- and female-operated farms, their lower average 
crop yields, and their greater likelihood not to plant program crops, as well as 
less sophisticated technology, insufficient collateral, poor cash flow, and poor 
credit ratings. 

CLINTON LIBRARY 
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However, representatives of minority and female farm groups point out that 
previous discrimination in USDA programs has helped to produce these very 
conditions now used to explain disparate treatment. 

Opportunities for Relief Neglected 

I A program exists that could be more widely used to help with debt relief for ' 
i 

minority and limited-resource farmers. The conservation contract debt reduc- , 
tion program, familiarly called "Debt for Nature," reduces a landowner's debt 
in return for placing a portion of the land under contract as a conservation i' 
easement for a specified length of time, usually about 50 years. Use of the 
program would allow minority or limited-resource farmers to retain owner-
ship of their land and continue farming on a large enough portion to remain 
profitable, while contributing to the conservation of highly erodible land, 
wetlands, endangered species habitats, and other fragile lands. 

However, because these contracts are considered debt write-downs, their 
use disqualifies the landowner from further FSA loans. A change in legisla
tion to end that prohibition would make "Debt for Nature" contracts more 
helpful to minority and limited-resource customers and would increase bene
fits to fragile ecosystems. 

Farmers Find Little Relief in USDA 
Complaint Processes 

Farmers who told the CRAT stories of discrimination and abuse by USDA 
agencies also described a complaints processing system which, if anything, 
often makes matters worse. They described a bureaucratic nightmare where, 
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even after they receive a finding of discrimination, USDA refuses to pay 
damages. They charged USDA with forcing them into cOurt to seek justice, 
rather than working with them to redress acknowledged grievances. They 
painfully described the toll these ongoing battles with USDA has taken on 
their families, and on their health. 

When USDA denies a loan, payment, or any other benefit, the customer 
almost always has appeal rights. Agency appeals processes vary but, typically, 
an appeal goes to a higher level agency official in the county, State, or region, 
and then to the agency's national office or to the Department. Until 1995, 
FmHA and ASCS (now FSA) appeals processes were handled entirely within 
the agency. If the customer did not agree with the national decision, the only 
appeal was to the courts. 
. However, many farmers, especially small farmers, who have managed to 
appeal their cases to FSA charge that even when decisions are overturned, 
local offices often do not honor the decision. They claim that decisions favor
ing farmers are simply "not enforced." Farmers also mentioned the backlog 
and length of time needed to appeal, and the lack of timely communication to 
infonn them of the status of their cases. 

The D. J. Miller report of 1996 noted that this system was not beneficial to 
minority farmers. It found that "the statistical evidence shows that minority 
and female farmers do not file appeals of FSA decisions in proportion to their 
share of producers" and that "anecdotal evidence suggests that minorities and 
females utilize the appeals process less primarily due to discomfort with and 
lack of confidence in the decision makers; slowness of the appeals process; 
and lack of knowledge of appeals rules and regulations; and the time-con
suming bureaucracy of the appeals process." For those minority farmers who 
did use this system, the Miller report did not find a statistically significant 
difference between the outcomes of appeals between white male and female 
and minority farmers. 

A new, independent, National Appeals Division (NAD) was established by 
USDA in 1994. The director of NAD reports directly to the Secretary. Any 
customer may appeal to NAD after going through at least one stage of appeal 
within the agency. 

Testimony at the listening sessions and written comments submitted ques
tioned the integrity of the new NAD appeals system. The principal complaint 
was that after a NAD hearing officer overturns an agency decision in favor of 
the farmer, the agency, usually FSA, appeals to NAD's Director to reverse the 
hearing officer's decision and rule against the farmer. Questions were raised 
about the influence of OGC and the Justice Department over NAD. One 
speaker said that farmers' civil rights have been violated when the appeals 
system has not respected the bankruptcy laws. Also, based on a meeting with 
OGC, it appears that NAD's appeals process is not coordinated with the 
Department's program discrimination complaints process. 

However, one farm advocate at the Halifax, NC, listening session stated 
that according to infonnation he received through the Freedom of 
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Information Act (FOIA), "when hearing officers rule for the agencies, they 
were competent [upheld] 98 percent of the time, but when they ruled for the 
farmer, these same hearing officers were incompetent [reversed] over 50 per
cent of the time .... This is indisputable evidence of bias and discrimination 
against a whole class of farmers .... " 

NAD does not process complaints which allege discrimination. When they 
believe they have been denied service because of discrimination, as hundreds 
of farmers told the CRAT, farmers can file discrimination complaints directly 
with the agencies they believe have discriminated, or with the Department. 
Many described this approach as "the fox guarding the hen house." 

Program discrimination complaints generally fall within two categories: (1) 
programs conducted directly by a USDA agency, such as USDA loan pro
grams, and (2) federally assisted programs, where USDA does not directly 
offer services to customers, but recipients of USDA funds do. The recipients 
must obey civil rights laws, and USDA can be sued under such laws as Title 
VI, the Rehabilitation Act, Title IX, the Equal Credit Opportunity Act, and 
others. 

CRAT members were informed by OGe that USDA presently has no pub
lished regulations with clear guidance on the process or timelines involved in 
program discrimination complaints. When a farmer does allege discrimina
tion, "preliminary investigations" are typically conducted by the agency that 
has been charged with violating her or his rights. 

Also, farmers charged that while complaints are working their way through 
the agency, USDA proceeds with farm foreclosures--even where discrimina
tion may have contributed to the farmers' plight. This sentiment was 
expressed by a farmer in Albany, GA, who said, "I felt like that if I enter a 
complaint, then that would just speed up (the) foreclosure process on me. 
And I didn't want to do that, because some farmers, they already have com
plaints in with Farmers Home. And it didn't do them any good." 

Some charged that USDA doesn't respond even when they do file com
plaints. In Tulsa, OK, an advocate representing black and American Indian 
farmers said, "we have filed 72 civil rights complaints. Not one complaint has 
ever been answered." 

At the Memphis, TN, listening session, a farmer who filed a complaint 
against FSA 11 months ago complained, "I have not, I cannot get, anyone to 
talk to me about the status of this discrimination complaint. I called the office 
and they tell me don't call back ... that they have arthritis and that they don't 
want to talk. They've got other things to do. I'd just like to know what I can 
do to find out the status of this complaint that I've filed." 

The CRAT was unable to gather historical data on program discrimination 
complaints at USDA because record keeping on these matters has been virtu
ally nonexistent. Complaints filed with the agencies are not necessarily 
reported to USDA's Civil Rights office. 

Some figures are available, however, for cases that were open as of 
December 31, 1996. The largest number of pending discrimination com
plaints, as comments at the listening sessions suggest, are concentrated in 
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three agencies at USDA. There were 205 cases pending, representing 42 
percent of the total, against the FSA; 165, or 33.3 percent against the Rural 
Housing Service (RHS); and 62, or 12.5 percent, against the Food and 
Consumer Service. Sixty-three cases, or 12.7 percent of the total, were 
pending against other agencies. The Department had a total of 495 pending 
program discrimination complaints, Approximately one-half of the pending 
cases are 2 years old or older, verifying farmers' contention that complaints 
are being processed slowly, if at all, 

According to the Complaints Processing Division at the Office of 
Operations (00), which processes complaints that make it to the Department 
level, USDA averages about 200 new program discrimination complaints 
each year. However, in fiscal year 1996, an average of only 9 cases were 
closed per month, or 108 during the year-increasing a backlog of program 
complaints. 

Program Rules Reduce Minority and 
Limited-Resource Customer Participation 

In some cases, the CRAT found that program rule changes, either required by 
Congress in legislation or developed through the rule-making process, have 
the effect of disqualifying many minority and disadvantaged farmers from 
participating in USDA programs, or significantly reducing benefits they may 
receive. Most of these arise from lack of communication by responsible 
agencies with the minority and limited-resource communities, 

A recent example of one such congressionally mandated rule change 
includes the abrupt end to the Lease Back/Buy Back option for farmers who 
had been unable to repay FSA loans. A number of farmers who had entered 
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into such agreements were unable to exercise their option to buy back their 
land because of inadequate program funding in the'3 years preceding the rule 
change. Because the rule change ended the program altogether, without pro
tection of existing options, many minority and limited-resource farmers have 
lost this opportunity to repurchase their land. 

Another example is the prohibition instituted in 1996 against continued 
lending to farmers who had received a debt write-down or whose farms were 
pending liquidation. Many minority and small farmers have limited access to 
sources of credit outside USDA. Without eligibility for FSA operating loans, 
these farmers are unable to continue farming and are likely to lose their land 
even without formal foreclosure. 

Other agencies, including RHS and the Natural Resources Conservation 
Service (NRCS), require particular practices or qualifications for loans that 
are difficult for limited-resource customers to meet. Until USDA agencies 
review their rules to identify and eliminate regulations that discriminate 
against socially disadvantaged customers, they will not achieve the goal of 
equitable treatment for all customers. 

Improved Outreach Would Improve 
Program Participation 

Lack of diversity in the FSA county office delivery system directly affects 
participation of minority and female producers in USDA programs. Under
representation of minorities on county committees and on county staffs 
means minority and female producers hear less about programs and have a 
more difficult time participating in USDA programs because they lack specif- I 

ic information on available services. 
However, outreach efforts have failed on a much broader front than just the 

county committee system in FSA. USDA does not place a priority on serving 
the needs of small and limited-resource farmers and has not supported any 
coordinated effort to address this problem. The many mission areas and agen
cies within the Department have developed their own separate programs that 
mayor may not be successful in responding to the real differences in scale 
and culture presented by minority and limited-resource customers. 

Minority and limited-resource farmers and ranchers reported they are not 
receiving the technical assistance they require. They said they are not receiv
ing basic information about programs for which they might be eligible. They 
are not being helped to complete complicated application forms. They are not 
being helped to understand and meet eligibility requirements for programs. 
They are not receiving information about how their applications are handled 
and, if they are denied participation, why they were denied and how they 
might succeed in the future. When they do receive loans or other program 
benefits, they are not being helped to use those benefits most effeCtively io 
improve their operations. 

Some outreach efforts, like the consolidated Service Center approach to 

... 
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providing comprehensive services to USDA customers, have created new bar
. riers. Their locations have not considered the needs of minority and limited
resource customers who may have difficulty in reaching more distant centers 
than customers with greater resources. Their services have not provided for 
cultural and language differences that make USDA programs inaccessible or 
less relevant to minority customer needs. And their services have failed to 
recognize the different needs of small-scale enterprises, be they farms, busi
nesses, communities, or families. 

Cultural Insensitivity Interferes with 
Minority Participation 

USDA program outreach efforts have not made sufficient use of partnerships 
with community-based organizations, land-grant and other educational insti
tutions, and program diversity initiatives that understand the specific needs of 
minority and limited-resource customers. These organizations and institutions 
can help USDA agencies address discriminatory program rules, develop 
appropriate special programs, and target outreach in the most effective ways 
to reach minority communities and other groups with special needs. 

Customers at the recent listening sessions reiterated the special needs of 
different minority and socially disadvantaged communities. All communities 
agreed that they are overlooked when information is released about available 
USDA programs. USDA agencies do not make use of minority community 
organizational and media outlets to be sure all eligible participants know 
about their programs. Cultural barriers prevent the communication necessary 
for good service by USDA programs. 

All communities also agreed that minority youth are being discouraged 
from becoming farmers. They witness the struggles of their parents to obtain 
fair treatment and the poor return for their efforts. Listening session partici
pants said young minorities are not recruited for USDA youth programs in 
sufficient number. And those few who do choose to try to farm are turned 
down for ownership and operating loans because they are too young or too 
inexperienced, even when they hold college degrees in agriCUlture. 

Young men and women who want to follow in the family footsteps, either by 
taking over the family farm or by buying their own, oftentimes find it difficult to 
obtain financing for their ventures. According to several speakers at the listening 
sessions, FSA has denied loans to new or beginning farmers despite years of 
working on their family farm or receiving advanced degrees in agriculture. 

A farmer at the Halifax, NC, session said that in 1994, his son received a 
letter from FmHA which said, "You lack sufficient training and experience 
and education to be successful in farming to assure reasonable re-payment for 
the loan requested." His son, who grew up on a 300-acre family farm, was a 
graduate of A&T State University with a major in agricultural education. 
Since his son had inherited land and equipment from his grandfather, all he 
needed was operating money. This speaker mentioned an FmHA pamphlet 
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for young fanners which says "You're interested in being a young fanner, 
then FmHA wants to help." As the speaker said,.·"Where is the help?" 

A special case exists among American Indians on Tribal lands. USDA pro
grams have not addressed their special status as sovereign nations and have 
not accommodated the special needs of their ownership of land in trust. The 
county delivery system ignores the political boundaries of Tribal govern
ments. Lack of cooperation between the Department of the Interior, with 
responsibility for Indian affairs, and the USDA, with its responsibilities for 
agricultural, rural, and food and nutrition programs, interferes with delivery 
of needed services to American Indians. Program rules specifying particular 
forms of land ownership for eligibility prevent American Indians from access 
to assistance they need to develop their agriculture and conserve their land. 

Hispanic and Asian-American farming communities expressed concern that 
cultural differences in approaches to fanning, in family and community tradi
tions, in language, even in diet, are not being considered in the ways USDA 
delivers its programs. They express a perception that USDA has begun to rec
ognize the shortcomings in its outreach to African-American and American 
Indian customers, but that it has yet to even identify that there is an unmet 
need in the Hispanic and Asian-American communities. 

One of the most neglected customer communities, with few representatives 
at the listening sessions, was the fannworker community. According to this 
group, USDA has almost completely failed to acknowledge its responsibili
ties for addressing the needs of this community of agricultural workers. 

Research and Education Needs of Minority, Small-Scale, 
and Limited-Resource Farmers and Ranchers Have 
Been Neglected 

Beyond direct assistance programs, USDA research and extension efforts are 
not adequately addressing the unique needs of small, limited-resource, and 
minority fanners and ranchers. These include the need for intensive enterprises, 
appropriate technological practices, value-added products, management and 
marketing strategies, and the systematized of these into profitable operations. 

Funding for the 1890 and 1994 land-grant institutions has not been ade
quate. Speakers at the Belzoni, MS, listening session said that the "disparate 
funding" between the State's 1890 and 1862 institutions by USDA has also I 
contributed to the problems facing minority farmers in the State. Funds for r 

1890 and 1994 institutions should be directly appropriated in proportion to i 
the number of minority fanners in the State. At the Washington, DC, session, : 
the Secretary was asked to act on a proposal submitted several weeks ago to II' 

create partnerships with institutions serving Asian-Pacific Americans. I 

Also, the lack of representation of small, limited-resource, and minority 
fanners and ranchers on many research and education advisory boards has I 
reduced the responsiveness of research and education programs to the specifio 
needs of these under-represented groups. Minority customers are also more 
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USDA Small and Disadvantaged Business 
Procurement Accomplishments FY96 
(in % of total $) 

n all or some procurement 

USDA 
Goals 
51% 

USDA 
Totals 

" 

goals met 

n no procurement 
goals met 

60% 60% 

I 

" 
~) ( , 

.. / 

31% 

r 
, , 

88% 

.. 

Agency/ 
Mission 

Area 

FSIS RD REE FSA FCS NRCS FS APHIS AMS OIG 00 

Source: OSDBU 

likely to parlicipate in research and education programs if at least some of 
those delivering the programs and on the advisory committees are of the 
same race, sex, and ethnicity. 

Including Small Businesses in USDA Programs 

Outreach efforts to expand contracting for goods and services to support 
USDA agencies have also been a source of complaints. Minorities, women, 
and other under-represented groups say that USDA agencies favor nonminori
ty contractors for general operating goods and services. 

USDA set procurement goals in fiscal year 1996 for all small businesses, and 
within that category for small disadvantaged businesses parlicipating in the 
Small Business Administration (SBA) 8(a) program, for other minority-owned 
small disadvantaged businesses, and for women-owned businesses. Although 
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the Department met its goal only for 8(a) participant businesses, it came close 
to the goals in several other categories. Accomplishment by mission area and 
agency, however, varied widely, from a high of exceeding all USDA small and 
disadvantaged business procurement goals in the Natural Resources 
Conservation Service and Forest Service to a low of meeting none of those 
goals in the Farm Service Agency and the Agricultural Marketing Service. 

Along the same lines, the Foreign Agricultural Service (FAS) operates an 
Export Promotions Program that assists U.S. agriculture and food-related 
businesses in reaching overseas markets. Minorities have not been well-repre
sented, either among employees or among cooperating businesses. FAS also 
has not focused much attention on developing markets in African nations, 
countries in which many African-American businesses are interested. 

Current Funding Priorities Are Inadequate To Address 
the Needs of Minority and Limited-Resource Customers 

All of these voids in USDA's program delivery are exacerbated by the 
increasing shortage of funds available for program delivery. Yet shortage of 
funds is no excuse for inaction. USDA has not dedicated enough of its avail
able funding to serving the needs of minority and limited-resource customers. 
Both increased funding and a retargeting of already available funds are neces
sary to address the Department's failures in responding to the needs of these 
underserved customers. 

C learly, USDA has not effectively protected, supported, or promoted 
small and limited-resource farmers and ranchers and other under
served customers. Not only have they often not been served at all, 

but in many cases the service has appeared to be detrimental to the survival 
of minority and limited-resource farmers. The recent Civil Rights listening 
sessions revealed a general perception of apathy, neglect, and a negative bias 
towards all minorities on the part of most local USDA government officials 
directly involved in decision making for program delivery. A reporter at the 
recent listening session in Tulsa, OK, observed that minority farmers are not 
sure which condition "was worse-being ignored by the USDA and missing 
potential opportunities or getting involved with its programs and facing a 
litany of abuses." 

Minority farmers have lost significant amounts of land and potential farm 
income as a result of discrimination by FSA programs and the programs of 
its predecessor agencies, ASCS and FmHA. Socially disadvantaged and 
minority farmers said USDA is part of a conspiracy to take their land and 
look to USDA for some kind of compensation for their losses. 

Because of the traditional selection process for employees and management 
within the FSA program delivery system, State and county committees and 

.. 
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their staffs have not been held accountable for carrying out USDA nondis-
. crimination policies. The non-Federal status of county employees allows for 

less diversity and accountability to the Departmental civil rights policies. 
Under-representation of socially disadvantaged groups on State and county 
committees and in the county offices contributes to mistrust of the 
Department. The Rural Development mission area faces similar charges of 
discriminatory delivery of programs and lack of accountability of its State 
directors. 

The process for resolving program complaints has failed. Minority and lim
ited-resource customers believe USDA has not acted in good faith on the 
complaints. Appeals are too often delayed and for too long. Favorable deci
sions are too often reversed. 

Some problems of inequitable delivery of services stem from program rules 
and legislation that-intentionally or not-have the effect of disqualifying 
limited-resource customers from USDA programs. Eligibility requirements 
limit the participation of limited-resource customers while complicated forms 
and program regulations discourage participation. 

Poor outreach efforts are central to the USDA's failure to meet the program 
needs of minority, small-scale, and limited-resource farmers. USDA Service 
Centers are not well located to serve socially disadvantaged customers and 
are not always accessible to the disabled. County offices and Service Center 
staffs do not provide the necessary assistance to socially disadvantaged cus
tomers in understanding regulations and completing complicated applications. 

USDA agencies have also failed to establish working relationships with 
community-based organizations and educational institutions that could help 
communicate USDA programs to underserved communities. As a conse
quence, cultural and language differences that interfere with minority partici
pation in USDA programs have not been addressed sufficiently. 

The special needs of small-scale and limited-resource enterprises have also 
not been addressed, either in the area of technological improvements and 
alternative enterprises, or in the area of marketing. USDA has also failed to 
consistently meet its goals for increasing procurement from small and disad
vantaged businesses. 

Limited funding cannot be an excuse for inadequate targeting of funds to 
minority and limited-resource customers. However, increased funding, as well 
as improved targeting, would do much to improve minority and limited
resource customer participation in USDA programs and to demonstrate the 
Department's commitment to serving their needs. 

CLINTON LIBRARY 
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any of the problems in USDA's program delivery system are relate( 
to the level of diversity in the Department's workforce. USDA cus
tomers at listening sessions expressed their COncern about diversity 

or rather the lack of it, in USDA service centers. Minority farmers in particu
lar said that because the workforces in many county offices are not diverse, 
they are often forced to deal with employees who not only did not understan( 
their needs and concerns, but who blatantly discriminate against them. 

Although women, minorities, and persons with disabilities have made gain 
over the past decade, the CRAT found that these groups continue to be under 
represented in many USDA agencies. This includes, significantly, the offices 
of the Secretary and the Subcabinet, which according to many managers and 
employees set examples for the rest of USDA. 

How the CRAT Defines Workforce Diversity 

Workforce diversity is an integral part of USDA's mission. The CRAT 
believes that, fundamentally, workforce diversity is an effort to improve the 
way all employees work together to accomplish USDA's missions. It means 
making every effort to find and use the rich human talent and diversity of the 
Nation. More than just an idea and a goal, it is a way of looking at ourselves 
and each other; an openness to difference and innovation; a realization that, 
as Secretary Glickman has said, America's strength is in our differences. 

Workforce diversity is also a commitment to provide training and career 
development opportunities to all USDA employees, so that their potential is 
fully used. It's what the "People's Department" is, or should be, all about
fair and equal treatment for all USDA employees and customers. Where 
diversity is valued as a source of strength, employees of differing race, color. 
age, sex, sexual orientation, national origin, religion, marital status and 
people with disabilities are allowed to contribute effectively at all levels of 
USDA; employees are given an opportunity to develop, advance, and 
contribute to the USDA mission; managers at all levels understand, embrace 
and effectively use the diverse values, beliefs, and behavior of USDA's 
employees. 

Workforce diversity is not giving preferential treatment in violation of 
merit system principles. It is not denying opportunity to one group to hire, 
train, or promote another group; and it is not a quota program, which is 
neither legal nor advocated. 

CLINTON LlBPf.R\ 
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Minority and Women Under-Represented 
. in USDA's Workforce 

According to the U.S. Department of Labor, between 1990 and 2000, women, 
minorities, and immigrants will account for 80 percent of the United States 
labor force growth. The "Framework for Change: Work Force Diversity and 
Delivery of Programs," a USDA report released in 1990, found that USDA 
had a need to remedy under-representation in its workforce by providing 
equal employment and promotion opportunities for all employees. When this 
statement was made, USDA ranked 52nd out of 56 Federal agencies in the 
employment of minorities, women, and individuals with disabilities. 

In 1990, USDA established a goal to build a diverse workforce that approx
hnates the Nation's labor force at entry, mid, senior, and executive levels and 
to ensure that the workforce would deliver programs in an efficient, effective, 
and fair manner by 2000. The 1995 GAO report cited earlier noted that while 
women and minorities at USDA had made progress in their relative levels of 
representation since 1984, compared with white men, they were still repre
sented in lower relative numbers in the agencies' key job categories. In gener
al, the relative numbers of white women and minorities in the SES ranks of 
USDA has increased since 1984. However, white men continued to dominate 
the higher ranks of USDA's top positions in 1996. 

These statistics, however, do not tell the whole story. An analysis of USDA's 
workforce by Professional, Administrative, Technical, Clerical, Other, and 
Blue Collar (PATCOB) series shows that men continue to dominate the profes
sional ranks in USDA, accounting for over 77 percent of the 28,101 profes
sional positions. White men in particular account for 18,678 or 66 percent of 
all professional positions in USDA. Women continue to hold the majority of 
the 7,057 clerical positions in USDA, filling 92 percent of those positions. 

While a few USDA agencies have made great strides in diversifying their 
workforce at all levels, most continue to lag far behind in providing the same 
levels of diversity in their professional, mid-, and senior-level positions. (See 
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.oPresidential appointees, career and non-career SES positions, senior level positions, scientific 
and technical positions, and USDA judges. Does not include senior foreign service positions. 
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the agency workforce profiles in Appendix C for detailed infonnation on 
USDA employment statistics.) 

According to data from the Equal Employment Opportunity Monitoring 
and Analysis System (EEOMAS), relative to the Civilian Labor Force, 
Hispanics are the most under-represented minority group in USDA, followed 
by Asian-Pacific Americans. Hispanics, who are not well represented at any 
grade level, are the fastest growing minority group; many estimate that they 
will be the largest minority group by 2012. American Indians have been able 
to achieve and exceed parity in USDA overall, but are under-represented in 
some regions and grade levels. 

Employee Perceptions of Workforce Diversity at USDA 

Statistics tell only a small part of the story. Workforce diversity is about how 
well USDA treats, values, and taps the potential of everyone in its workforce. < 

By that measure, according to employees who spoke at CRAT listening ses
sions, USDA is not very diverse at all. 

Statistics alone do not explain why USDA's workforce looks as it does, or 
what has and has not been done by USDA managers to help or hinder diversity. 
At listening sessions at USDA's National Finance Center (NFC) in New Orleans, 
at Woodland, CA, and at the Jefferson Auditorium in Washington, DC, minority, 
female, and employees with disabilities told the CRAT that they face a different 
set of standards when trying to advance in their careers at USDA. 

Many contend that personnel rules, regulations, and policies are applied 

.. 
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differently for women and minority employees. Black employees, many with 
college degrees, said they were turned down for technician positions or even 
many entry-level positions, because they do not qualify. They spoke about the 
inability of black employees, even those with prior government experience, to 
be converted to pennanent positions. One employee who applied for an 
accounting technician job said he was told that his hands were too large to 
use an adding machine. 

Minority and female employees told of being unfairly denied promotions, 
pennanent positions, developmental assignments, training, and awards, and 
they spoke of having their positions downgraded and elintinated. They said 
managers often detail "favored" employees into vacant positions prior to adver
tising those positions. This practice gives the detailed employees valuable 
experience in the job, which strengthens their resumes and often guarantees 
their eventual selection. Such "pre-selection" tactics are problems at all grade 
levels, including SES positions, ntinority and female employees said. 

There is a perception that the Forest Service is using its "surplus list" to 
retaliate against employees who filed complaints. The surplus list, officially 
called the Forest Service's Employee Placement Service, is used to identify 
positions that will be reduced, eliminated, or moved in response to budget 
cutbacks. 

Because they represent only a small portion of USDA's workforce, Asian
Pacific American employees said they "feel invisible." Despite their special
ized degrees or educational achievements, many Asian-Pacific American 
employees at NFC said that they have a hard time getting promoted. In 
addition to a "glass ceiling," they believe there is a "sticky floor" for them 
because none can rise above the GS-12 level. Others said that managers used 
employees' accents as excuses to hold them back. 

As noted earlier, many USDA employees described what they called 
"hostile work environments." Other employees, particularly at the NFC, 
contended that nepotism and favoritism were widespread throughout their 
agency. They said that promotions were given to employees who were 
friendly with or related to managers. 

Female employees at some of the listening sessions said that those who 
refused to engage in sexual relationships with their supervisors often were 
denied promotions and/or transfers. In some instances, careers were 
"destroyed and the work situation turned violent." 

A Forest Service employee at the New Orleans listening session compared 
the situation to someone who has cancer, adding that if the cancer is ignored, 
it destroys everything around it, and "eventually destroys its host, the very 
thing that is essential to its livelihood." While NFC and the Forest Service are 
cited in these examples, these recurring themes can be applied to other USDA 
agencies as well. 

The CRAT also heard from employees with disabilities. Approximately 
1,142 employees (1.2 percent) in USDA have indicated that they have a target
ed disability. Targeted disabilities are 29 specified severe disabilities. At 
employee listening sessions, individuals with disabilities said that even though 
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Table 1: USDA Employees 
with Targeted Disabilities 

Position 
Levels Number 
SES 2 

GS 13-15 87 

GS 9-12 369 

GS 1-8 639 

Wage Grade 
& Other 39 
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Percent 
0.5 

0.7 

0.9 

1.9 

2.0 

they are competent in their skills and abilities, they often cannot carry out and 
complete assignments because they lack adaptable equipment for the hearing
or visually-impaired. Many times, USDA agencies also fail to provide material 
in the necessary fonnat, such as Braille or closed-captioning. 

At the Washington, DC, listening session, a Forest Service employee 
described the frustration of many disabled USDA employees regarding the 
lack of special accommodations, which they need to fully participate in meet
ings and listening sessions. She said that while EEOC Management Directive 
712 clearly provides avenues to enable employees with targeted disabilities 
to be promoted and to receive training, approximately 70 percent of those 
with disabilities in the Forest Service are in GS-7 or below positions. The 
employee said, "While persons with targeted disabilities represent 7 percent 
of the Civilian Labor Force [CLF], they only represent 1.28 percent [394 
employees] of the workforce at the Forest Service." The CRAT has not been 
able to verify the CLF numbers for persons with targeted disabilities. (Table 
I provides infonnation on the number of employees with targeted disabilities 
in USDA.) 

The CRAT found that USDA has not taken advantage of the existing 
Federal programs available to help agencies in recruiting and hiring employ
ees with disabilities. The Workforce Recruitment Program for College 
Students with Disabilities is one recruitment source; however, in 1996 USDA 
hired only three students under that program. 

Employees at all of the listening sessions told of harassment or reprisals 
after they had filed complaints or come to the defense of co-workers. They 
complained that their supervisors suffered no consequences, even after having 
been found guilty of comntitting various offenses. In some instances, these 
supervisors were promoted and their careers advanced with no ill effects. One 
employee told of a manager with four findings of reprisal against him who 
recently received a temporary assignment as acting head of a regional office. 
Fear of reprisal or harassment has kept some employees with legitimate com
plaints or concerns from speaking out. Several employees at the listening ses
sions said that they hesitated to come forward for fear of reprisal and that this 
fear kept other employees from speaking out. I 

Two speakers at the Washington, DC, employee listening session identified 
themselves as members of the USDA Gay, Lesbian, and Bisexual Employees, 
Organization (GLOBE) and both spoke of the hostility and ridicule they have f 
experienced from others when they disclosed their sexual orientation. An : 
employee at the Woodland, CA, session said that for 22 years, from the sign- I 
ing of Executive Order 10450 by then-President Dwight Eisenhower branding i 
homosexuals as perverts and excluding them from the Federal civil service, to I 

<. 
a 1975 Civil Service Comntission memorandum which declared such dis- I· 

crimination a prohibited personnel practice, it was impossible to serve one's 
country as an openly gay or lesbian Federal employee. Despite this policy 
change, many gay and lesbian Federal employees remained in the closet 
because of the discrimination experienced by others who were open about 
their sexual orientation. As this employee said, "it takes an enonnous amount 

.... 
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of energy to maintain a cover 24 hours a day. Sadly, for many employees the 
stress is too much and they spiral downwards into various forms of dysfunc
tional and self-destructive behavior." 

Past Recommendations on Workforce Diversity 

These issues are not new. Several past reports and task forces have identified 
problems in workforce diversity as well as proposed solutions, but little has 
been done to implement those recommendations. 

The Secretary's 1996 Blue Ribbon Task Force on Equal Opportunity and 
Diversity stressed the importance of having effective AEP's in place. Several 
oJ the recommendations of the Task Force which were adopted by Secretary 
Glickman concerned strengthening agencies' AEP's. The Secretary directed 
the Assistant Secretary for Administration to issue guidance on existing 
statutes and regulations for executing the AEP program; and each Subcabinet 
official was directed to issue a statement to her or his agency heads reiterating 
the need to comply with their submitted plan. The Assistant Secretary for 
Administration also was directed to issue an official semi-annual report on 
each agency's compliance with its AEP. 

An effective AEP will ensure that USDA is taking the necessary actions to 
eliminate the under-representation of women, minorities, and persons with 
disabilities. The Blue Ribbon Task Force reiterated that the development and 
execution of AEP' s must be carried out in a fashion that is consistent with the 
principles laid out by the Supreme Court in Adarand Construction v Pena. 
The goals and objectives described in AEP's cannot be transformed uncon
sciously into quotas. 

The Task Force also advocated diversity on all USDA task forces, commit
tees, and advisory groups. USDA is continually establishing task forces, 
committees, and advisory groups on a large variety of issues. These groups 
cover a wide range of activities, and provide important developmental oppor
tunities for employees to advance their careers. 

USDA has published a regulation requiring that USDA consider diversity 
as part of its appointments to extemal task forces, committees, or advisory 
groups. Secretary Glickman has also issued a policy statement regarding 
diversity on all internal task forces, committees, and advisory groups. Even 
so, several employees, including political appointees, told members of the 
CRAT that diversity is rarely the case, especially when decisions are being 
made about critical issues at the Departmental and agency level, such as the 
Fund for Rural America. 

The opportunity to participate in decision-making bodies provides impor
tant career developmental opportunities for minorities and women, whose 
perspectives also add to the quality of decisions that are made. 

CLINTON LIBRARY The Secretary has directed the Assistant Secretary for Administration to 
Jut PHOTOCOPY establish a database containing information on the workforce makeup of each 
no

UilI 
, agency. Accurate data is essential, especially when the perception is that 
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minorities and women are being adversely impacted by downsizing. 
(Unfortunately, the Department now has two databases-the EEOMAS and 
the DN714 databases-neither of which contains accurate data.) Based on the 
data available to the CRAT, downsizing has not had a negative impact on 
women and minorities. In fact, these groups have shown slight increases 
largely because many white males accepted incentives to retire. 

The Report of the USDA Task Force on Sexual Orientation, dated January 
31, 1994, included a list of recommendations which addressed the issue of 
sexual orientation. The USDA GLOBE provided the CRAT with a revised list 
of recommendations based on that report. These recommendations include 
providing training on the subjects of sexual orientation, homophObia, and 
nontraditional family structures; defining and publicizing the avenues of 
redress available to employees and program recipients who have been sub
jected to discrimination based on sexual orientation; and having the 
Department become an advocate for domestic partner benefits, and reintro
duction of the Employment Non-Discrimination Act. 

Employee Complaints 

Because of USDA's lack of effective leadership in civil rights, employees who 
file EEO complaints have had to endure a truly dysfunctional system. 

Under the EEO complaint process, employees who believe they have been 
discriminated against in the workplace must first contact a USDA EEO coun· 
selor. The counselors report to a central USDA civil rights office as a result of 
a 1994 reprganization. During the counseling stage, counselors tell employees 
about their EEO rights, and employees are encouraged to "informally 
resolve" the matter. If the matter is not resolved, then a "formal complaint" is 
filed with one of USDA's civil rights offices. The case must then be investi
gated before a decision is reached. Although there are legally established time 
limits, employees often don't hear anything about their cases for years. 

One part of the problem is strictly the volume of complaints. USDA has 
figures on EEO complaints closed, opened, and pending during the last 5 
years (see chart next page). 

The numbers clearly show that, with the exception of a decrease in 1996 
due to the reconciliation of data, complaints are being med faster than the , 
Civil Rights office can handle them. Between 1992 and 1996, USDA reportel\ 
that complaints took anywhere from I to 3 years to close, either by settlement 
or decision. The listening sessions suggest that resolution may be taking . 
much longer. 

Employees at the listening sessions complained about the process and the ; 
lack of responsiveness on the part of USDA's Civil Rights office. An NFC , 
employee who filed a complaint in 1992 said the only contact he ever 
received from USDA was in June 1996. Although the letter apologized for 
the delay and assured him he would receive prompt service, he said he has 
heard nothing further and his calls have gone unreturned. 

--------------------~===================================-~~i 
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1995 1996 

~s figure is lower because 432 cases were closed due to a comprehensive audit (reconciliation of data). 
~1. r - ree: USDA annual reports filed with EEOC; Office of Operations 

41 CIVIL RIGHTS AT THE U.S. DEPARTMENT OF AGRICULTURE 



IIODOlTIOCJL-1 ~ 

:rrv1IJL IFill cG IHI1J 
JLTI§TlENTIN cG 
§ON 

CLINTON LIBRARY 
PHOTOCOPY 

CIVIL RIGHTS Worliforce Diversity and Employment Practices 

One woman said she had filed a complaint because she feared for her life, 
and 6 weeks later, received a form letter asking her to contact an EEO coun
selor. A Forest Service employee in California believes the EEO complaint 
process and the people running it are "an adversary toward the employee 
rather than what their job is supposed to be." Feeling they have nowhere else 
to tum, many employees have gone directly to the Secretary's office. 

Another oft-expressed complaint about the EEO process is the failure of the 
civil rights staff to honor confidentiality. An employee in New Orleans charged 
that "by the time you get back to your desk, your supervisor and those who YOl 

are alleging these charges against know everything you have said." 
Employees also echoed the theme that agencies, in particular the Forest 

Service, have not complied with the terms of settlement agreements or taken 
the corrective actions mandated by EEOC or other adjudicative bodies in 
their decisions. One employee said when she reported the non-compliance to 
USDA's compliance division, she was simply told to go to court. 

A sentiment frequently voiced by employees and managers alike is that the 
EEO office and the Department are more concerned with settling complaints 
than with solving the real workplace problems. During the New Orleans listen· 
ing session, several employees complained that they were pressured by EEO 
counselors not to go through with an EEO complaint. An employee relations 
specialist in Washington, DC, characterized the process as one of "giving out 
money in exchange for withdrawing a complaint." She added that while set
tling all complaints may be fine if the only concern is settlement rates, "legiti
mate issues of discrimination" become "lost in this process of settling." An 
EEO specialist at the Woodland session said: "It is more economical to resolve 
these issues, not to settle complaints, but to resolve the issues." 

The focus on settlement is evident in the USDA "resolution model." The 
underlying premise of the model is that it is better for managers to resolve 
their own disputes than to have a judge do it for them. That model makes 
sense as far as it goes, but it uses a settlement "formula." Little attention is 
given to the human aspects of conflict, such as relationships and communica
tion. As a result, USDA hasn't focused on uncovering and resolving the real 
problems in the workplace. So, while complaints may get "settled," issues are 
never "resolved" and new complaints are filed. 

The fixation on settlement is perpetuated by the high volume of EEO com
plaints filed. A 1991 law that allows employees who prove discrimination to 

receive up to $300,000 in compensatory damages provides additional incen
tive for filing. An employee in New Orleans summed up the fear about those 
cases already in the system: "If they can't investigate one that's 4 years old, 
how long is it going to take one to surface that's filed now?" 

The EEO system has left the perception that management is not held 
accountable for wrong doing. Many employees contend that when settlemen 
are reached, managers who have discriminated go unpunished. Since most i 
settlements are "no fault," there usually is no finding of discrimination, mak- i 
ing discipline difficult. Between 1992 and 1996, there was an average of 22 
findings of discrimination per year by USDA agencies in the EEO process. ' 
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The Department has tried new ways to deal with EEO complaints. In 
September 1993, the Department established the Dispute Resolution Boards 
(DRB) to require management to negotiate and settle complaints. The boards 
conduct mini-hearings at the beginning of the formal complaint phase, and 
then assess the case and attempt to work out a settlement. 

A May 1994 study revealed that both employees and managers thought the 
boards were a step in the right direction, However, surveys and focus groups 
revealed that the boards were seen as formal, too late in the process, and con
cemed only with settlement. They did not deal with improving communica
tions or identifying and solving problems. An individual at the Woodland, CA, 
listening session said five or six management officials attend board sessions 
while employees don't even know how the boards are supposed to work. 

The boards have decreased their activities since FY 1994, For example, in 
the last quarter of FY 1996, four of the six service centers conducted only 
three DRB sessions combined, Even using the settlement standard by which 
effectiveness has been judged at USDA, the boards in one of the most active 
service centers settled 121 complaints in FY 1994, while the boards in all six 
service centers settled only 88 cases in FY 1996. 

In 1994, USDA moved the counselors from the agencies to the Department's 
Civil Rights office to improve the effectiveness of the counselors. However, 
employees feel the counselors have actually been less effective and responsive 
since the move. 

The fact that agencies settle a high percentage of EEO cases may suggest 
that many complaints do have merit. On the other hand, managers frequently 
maintain that their agencies settle regardless of merit and that they are "hung 
out to dry." Under the current system, where settlement is the focus, the ques
tion of whether discrimination has occurred or not is beside the point. In a 
1996 study, the EEOC observed that while some EEO complaints may not 
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involve discrimination, Federal employees may choose the EEO route 
because they see "no other forum available to air general workplace con
cerns." Few USDA employees have an acceptable alternative route to address 
their workplace complaints. 

Many recommendations have been made to improve the handling of work
place disputes. The May 1994 evaluation of the Dispute Resolution Boards rec
ommended the Department move its focus away from settlement and toward 
resolving the underlying problems, even before an employee goes to an EEO 
counselor. On a similar note, the EEOC's 1996 report concluded that agencies 
could benefit from the use of an "interest based" approach to resolving work
place disputes, where emphasis is placed on finding areas of mutual agreement 
that address people's needs and concerns. A USDA employee focus group on 
EEO and civil rights recommended in July 1993 that USDA allow employees 
to prevail when an agency doesn't respond within the prescribed timeframes. 
And a 1996 report commissioned by the Administrative Conference of the 
United States found that the creation of "ombudsman" offices has taken pres
sure off of overloaded EEO systems and provided agencies with a vehicle for 
identifying and solving systemic organizational workplace problems. 

Slowly, USDA is moving in this direction. A few agencies-the 
Agricultural Research Service, Animal and Plant Health Inspection Service, 
and the Eastern Region (Region 9) of the Forest Service-have established 
mediation systems outside the EEO process. The Secretary, on May 15,1996, 
directed the Assistant Secretary for Administration to establish a model com
plaint prevention system, and directed every agency to create a complaint pre· 
vention program by November 30, 1996. The idea is a good one; however, it 
appears that implementation has been slow. Agencies would benefit greatly 
from Departmental guidance and a coordinated effort toward conflict man
agement. Finally, the number of EEO complaints could be greatly reduced if 
managers had the necessary conflict management and communications skills . 

... 
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ConchHSlons ------- . USDA'S workforce does not reflect the diversity of its customer base. 
, Uf, I The lack of diversity in field offices adversely affects program deliv-

, ery to minority and women customers of USDA. Since Federal EEO 

,*' 

J~ 

and Affirmative Employment laws and policies do not govern the non-Federal 
workforce, it is even less reflective of customers than the Federal program 
delivery workforce. At the highest levels, agencies look to the office of the 
Secretary and the Subcabinet to be models for the kind of diversity USDA is 
expected to achieve. 

Since 1990, when USDA initiated formal efforts to diversify its workforce, 
there has been limited progress. Women, minorities, and those with disabili
ties continue to be under-represented in senior management and executive 
positions at USDA. 
, Many minority, female, and employees with disabilities believe that they are 

subjected to "hostile work environments," and that they face double standards 
when seeking to advance in their careerS at USDA. They charge managers with 
unfair employment practices in personnel areas regarding preselection, time-in
grade, inequities in the distribution of high-visibility assignments, and with vio
lation of merit promotion principles. They also perceive that USDA unfairly 
distributes training, awards, promotions, and developmental opportunities. 

Managers do not always aim for workforce diversity when forming task 
forces, committees, and advisory groups, or in the composition of staffs 
responsible for program delivery. Also, recruitment efforts in USDA agencies 
are not coordinated to ensure workforce diversity in the hiring of women, 
minorities, and those with disabilities. 

As USDA strives for a diverse workforce, workforce planning and retention 
programs must be developed and implemented as part of each agency's 
strategic plan. 

Also, recommendations in the "1994 Report of the USDA Task Force on 
Sexual Orientation" have not been implemented to make certain that discrim
ination and/or harassment based on sexual orientation will not be tolerated. 

The EEO complaint system is not timely, is unresponsive, and is generally 
dysfunctionaL Too much focus is placed on settlement for settlement's sake, 
and not enough focus is placed on resolving the underlying problems. 

CLINTON LIBRARY 
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Major "people" problems, many of them noted already, exist with 
USDA's civil rights program. However, while preparing this report, 

- the CRAT also identified significant organizational and structural 
problems that impact USDA's ability to ensure civil rights enforcement for its 
customers and employees. 

They include: the absence of one highly placed official with full authority 
over USDA's civil rights program; inadequate oversight and guidance to 
USDA agencies from the Department's Civil Rights office; USDA's failure to 
emphasize eliminating discrimination in program delivery; and, as noted 
earlier, the widespread dissatisfaction with the role of the Office of the 
General CounseL 

Lack of Strong Civil Rights Leadership at USDA 

The Assistant Secretary for Administration is USDA's senior official responsi
ble for civil rights. Although that position has the responsibility for civil 
rights policy and compliance, it does not have the authority or resources nec
essary to ensure that programs are delivered and employees are treated fairly 
and equitably. 

On the contrary, the resources and authority for administering programs as 
well as for hiring and employment practices are vested with agency heads. 
And, agency heads' performance is rated by their subcabinet members, not 
the senior civil rights officiaL As mentioned earlier in this report, it is rare 
that agency heads are rated as "does not meet" in their civil rights perfor
mance element, even though many USDA agencies have obvious civil rights I 

problems. 
This scenario is repeated with the agency and mission area civil rights direc

tors. Regardless of to whom the civil rights directors report at the agency or 
mission area level, they do not have the authority to rate program directors 
within their agency or mission area on their civil rights accomplishments. This 
lack of close oversight and accountability at the agency level has led to the 
widespread perception by both customers and employees that the fox is guard- . 
ing the henhouse when it comes to enforcing civil rights policies at USDA. 
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According to a June 1996 
report by the u.s. 
Commission on Civil Rights, 
during the early and mid-
1980's USDA leaders had 
effectively "dismantled" 
USDA's civil rights 
apparatus. 
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.Lack of Administrative Management Coordination 

Too many administrative issues are elevated to the Office of the Secretary 
without coordination among USDA management functions. There is also a 
lack of cooperation between functions that report to the Office of the 
Secretary and those that report to the Assistant Secretary for Administration 
(ASA). For example, the Chief Financial Officer (CFO) and the Chief 
Information Officer (CIO) report directly to the Secretary. Some argue that 
Congress mandated that the CFO report to the Secretary. However, Treasury 
and Interior are examples of Departments which have successfully managed 

. this issue by having their ASA also serve as the CFO. 
Several other offices that influence civil rights operate without coordination 

by the Assistant Secretary for Administration. The USDA Service Center 
Implementation Team, which assists the USDA Service Centers with such 
things as automation and outreach, reports indirectly to the Deputy Secretary 
through the Food and Agriculture Council. The Office of Small and 
Disadvantaged Business Utilization, which plays a key role in promoting 
equal opportunity for small and minority businesses, reports to the Deputy 
Secretary. Improvement in USDA's civil rights performance will require a 
concerted outreach effort. For that effort to succeed, close coordination with 
USDA's civil rights functions will be needed. However, there is little coordi
nation because there is no one individual ultimately in charge. 

If At First You Don't Succeed . .. Reorganize, 
Reorganize, Reorganize 

The CRAT's study of past reports indicates that civil rights at USDA has been 
in a persistent state of chaos because of numerous reorganizations since the 
1980's. According to a June 1996 report by the U.S. Commission on Civil 
Rights, during the early and mid-1980's USDA leaders had effectively "dis
mantled" USDA's civil rights apparatus. 

Until 1993, USDA's Office of Personnel handled adjudication of EEO 
complaints within the Employee Appeals Staff, which was then renamed 
EEO Complaints Management. The Office of Advocacy and Enterprise 
(OAE) was responsible for adjudicating program discrimination complaints, 
and handled other civil rights functions, such as outreach and enforcement. 

In 1993, the EEO complaints function was briefly transferred to OAE, and 
redesignated the Disputes Resolution Staff, the first step towards consolidat
ing all civil rights compliance functions relating to program delivery and 
employment under the Assistant Secretary for Administration. 

In a major reorganization of civil rights in 1994, USDA created the Office 
of Civil Rights Enforcement (OCRE), which assumed civil rights responsibil
ity for both EEO (primarily Title VII) and program delivery (such as Title VI 
and the Equal Credit Opportunity Act) activities. The reorganization also 
established six regional service centers in Atlanta, Sacramento, Kansas City, ri ----------~==================== 
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Denver, New Orleans, and Washington, DC, whose primary functions are to 
provide counseling and conduct dispute resolution boards for employment 
complaints. 

In October 1995, OCRE's short life came to an end: USDA divided civil 
rights responsibilities among two new offices-the Policy Analysis and 
Coordination Center (PACC-CR), and the Office of Operations (00). 
PACC-CR was delegated all civil rights responsibility for USDA, except for 
employment and program delivery complaints, which was delegated to 00, 

In addition to civil rights, OO's Director is responsible for many other 
functions at USDA, ranging from procurement to security. OO's Associate 
Director for Complaints Adjudication is responsible for hearing civil rights 
complaints, The Employment Complaints and Adjudication Division, the 
Program Complaints and Adjudication Division, and six regional service cen
ters also report to the Associate Director, 

The 1995 reorganization thus moved responsibility for civil rights com
plaints to a lower level than civil rights policy, and has left employees and 
customers confused about which office they should go to for help. 

In June 1996, the U.S, Commission on Civil Rights found that "the impact 
of the numerous reorganizations on Title VI or other civil rights enforcement 
at USDA remains unclear," The one clear impact the Commission did find 
was negative: "these reorganizations have created considerable upheavals 
among the civil rights staff .... " 

Civil Rights Leadership Changes Frequently 

Over the years, USDA has had almost as many Departmental Civil Rights 
Directors as it has had reorganizations, The Civil Rights Leadership Council 
cited this as another factor contributing to the disarray in civil rights at USDA. 
They stated that not only has there been a lack of continuity and longevity in 
directors, but that the individuals who have held the position have not had a 
strong background in civil rights, and attributed this to the fact that the position 
has been designated as a "general" senior executive position which can be filled 
by political appointees. The civil rights community advocates designating the 
director position as "career reserved" to ensure that individuals with the appro
priate qualifications and background are appointed to this position, 

The Commission on Civil Rights also cited the "revolving door" of Civil 
Rights Directors in the mid-1980's, "many of whom had no civil rights 
experience." The current Director of Civil Rights is a career employee, but 
did not come from a civil rights background, and has been "acting" in that 
position for more than a year, This has given the perception that civil rights is 
not a high priority in USDA. 

The Civil Rights Leadership Council recommended that USDA's Civil 
Rights Director should report directly to the Secretary, and that agency Civil 
Rights Directors should report to their agency heads. In 1996, the 
Commission observed that OCRE's director reported to the Assistant 
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While some contend that 
elevating the civil rights role 
directly to the Secretary would 
increase both accountability 
and visibility, others felt a 
more effective program could 
be obtained by building 
accountability into agency 
heads' peiformance standards 
and giving full authority for 
civil rights program oversight, 
compliance, and enforcement 
to the Assistant Secretary for 
Administration. 
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Secretary for Administration, "several layers removed from the Secretary," 
and called this "a placement which suggests that civil rights enforcement is 
not a high priority at USDA." 

In the Federal Government, executive Departments are almost evenly split 
on where their civil rights office reports, some reporting directly to the 
Secretary, and others reporting to a Subcabinet official. Some within USDA's 
civil rights community expressed concern about the increased span of control 
in the Office of the Secretary if the civil rights function were to be elevated. 
Both sides of the issue agree that there is a greater need for accountability 
and commitment at a high level. 

While some contend that elevating the civil rights role directly to the 
Secretary would increase both accountability and visibility, others felt a more 
effective program could be obtained by building accountability into agency 
heads' perfonnance standards and giving full authority for civil rights pro
gram oversight, compliance, and enforcement to the Assistant Secretary for 
Administration. 

Lack of Emphasis on Eliminating 
Program Discrimination 

In part because USDA has dedicated most of its civil rights efforts and 
resources to processing employment discrimination complaints, civil rights 
has not been integrated into program delivery. The Fifth Amendment of the 
Constitution and certain Federal statutes mandate that Federal agencies deliv
er their programs to the public without discrimination. Title VI of the Civil 
Rights Act of 1964 requires that programs and activities receiving Federal 
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funds be delivered free of discrimination. Other statutes, such as the Equal 
Credit Opportunity Act, make discrimination in USDA's lending programs 
illegal as well. 

In the mid-1970's, the U.S. Commission on Civil Rights found that 
Federal agencies, including USDA, were not enforcing Title VI effectively. 
Approximately 20 years later, the Commission found that the deficiencies 
from the 1970's still existed, and that Title VI enforcement "remained dor
mant." Other than the Department of Education, the Commission found that 
"none of the Federal agencies has a comprehensive and proactive Title VI 
enforcement program to eliminate and prevent discrimination in each of the 
federally assisted programs it administers." Commission findings also indicat
ed that agency resources for Title VI enforcement are inadequate. 

The absence of adequate enforcement of Title VI and other statutes govern
ing program delivery explains why farmers, other customers, and even USDA 
employees at listening sessions asserted consistently that civil rights are being 
violated without effective oversight by USDA. For example, an EEO coun
selor for Rural Development in California pointed out that even when she 
completed her investigation of one housing discrimination complaint within 
45 days, "after a year and a half there was still no decision [from 
Washington] in the case." 

The Commission pOinted out that at USDA "one of OCRE's [the former 
Office of Civil Rights Enforcement] chief responsibilities" is to "oversee, 
coordinate, and monitor the USDA agency heads' Title VI implementation 
and enforcement programs." However, "OCRE has not fulfilled this responsi
bility adequately," the Commission found. This inadequacy was attributed, in 
part, to the elimination of the desk officer position, a staff member in the 
central Civil Rights Office assigned to oversee specific USDA agencies. 
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The Commission pointed out that USDA did not have units "devoted 
exclusively to policy and planning related to Title VI and other civil rights 
enforcement activities." Ensuring that Federal programs and federally funded 
programs are delivered in an equal and fair manner requires that USDA's top 
civil rights officials take the lead in establishing, disseminating, and enforcing 
USDA's civil rights policies. The Commission found that USDA does have a 
Departmental Regulation, 4330-1, establishing policy and providing guidance 
on compliance reviews, which "lays a strong foundation for USDA's Title VI 
implementation and enforcement program." 

However, the Commission reported that "with the exception of a change 
with respect to filing complaints, the USDA regulations have not been revised 
since 1973. In particular, they have not been updated to reflect the Civil 
Rights Restoration Act of 1987, which clarifies that an entire institution is 
covered by anti-discrimination laws even if only one part of that institution 
received Federal funds. The absence of clear legal guidance to agencies and 
civil rights officials hinders enforcement, and makes it difficult to hold man
agement accountable." 

Finally, as noted earlier, is the question of resources. The Commission 
expressed concern about the lack of USDA resources dedicated to civil rights 
in program delivery. For example, in 1982 there were 63 full-time employees 
(FTE's) carrying out compliance and special emphasis programs. As of 
December 1993, that number had decreased to 20. A 1994 proposal would 
have increased the number of FTE's to 56. As of this report, however, the 
staff dedicated to program delivery is well below the proposed increase. 

A former Director of aCRE also reported that no USDA money was specifi
cally eannarked for Title VI implementation because "external civil rights is 
primarilY the function of the program agencies, with aCRE maintaining only 
an oversight role." The Commission found that "the absence of specific funding 
for Title VI allows resources to be transferred from one civil rights enforcement 
activity to another without adequate management planning by aCRE." 

Civil Rights Responsibilities Divided Between the 
Department and the Agencies 

Another problem with enforcing civil rights in program delivery is fragmenta
tion. Agency civil rights directors have a number of responsibilities. For 
example, USDA agencies each perform some complaint processing functions. 
However, the Commission noted that the respective roles of aCRE and the 
agencies were not clearly defined. The Commission also found that aCRE 
was providing technical assistance to agencies on civil rights statutes, not 
proactively, but only when requested. 

Before the 1994 USDA reorganization, most agencies had their own civil 
rights offices. USDA's policy required these offices to report directly to the 
agency head, in order to provide the agency's director of civil rights direct 
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access to the agency head without intervening layers of supervision that 
might impede access. However, this was not implemented consistently 
throughout the Department. The 1994 reorganization required each 
Subcabinet officer to consolidate all mission area administrative functions 
using either a "lead agency" or "center of excellence" approach. 

This followed a November 1993 directive by then-Secretary Espy to each 
Under and Assistant Secretary to establish a "Board of Directors," which was 
to include a senior civil rights official. 

Thus, the channels of communication and accountability in the civil rights 
area at the mission level are inconsistent. In addition, some agency field 
offices have civil rights personnel who report to their program managers in 
the field, and not to the agency's central civil rights office. The CRAT con
cluded that agency heads, because they have authority and resources to man
age people and programs, must be held accountable for civil rights. Ensuring 
oversight and compliance should be the role of the Assistant Secretary for 
Administration, at least until such time as the agency heads can be trusted to 
hold themselves accountable. 

Lack of Civil Rights Expertise 

The Civil Rights Commission's report on the lack of Title VI enforcement 
also pointed to USDA's lack of civil rights specialists in program-related civil 
rights issues. Many of the Department's civil rights resources are devoted to 
processing of employment discrimination complaints. Of the current staff in 
the Department's two civil rights offices, two-thirds work on EEO com
plaints. That means only a small percentage of USDA's civil rights staff 
works on civil rights issues relating to program delivery. 

According to the Commission, the 1994 civil rights reorganization was 
deficient because OCRE did not separate internal and external civil rights 
issues into separate offices. The Commission predicted that "a probable con
sequence is that USDA's Title VI enforcement program may suffer as OCRE 
responds to pressures to improve USDA's internal civil rights program." It 
recommended that USDA establish "two separate units, with different super
visory staff," One for internal and one for external civil rights issues. 

Comments at listening sessions indicate that employees believe USDA's civil 
rights offices are dysfunctional. The widespread perception is that the 
Department's civil rights offices are "dumping grounds;' where many employ
ees end up as a result of settlements of their own EEO complaints. Since 1989, 
at least 11 employees have been assigned to USDA's civil rights offices by way 
of EEO settlements, most at the GS-13 or GS-14 level. On top of all this, there 
is general dissatisfaction within the Civil Rights office. As of January 1997, 
there were 31 EEO complaints against the Departmental civil rights offices. 

.. 
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CIVIL RIGHTS Organizational Structure of Civil Rights 

The Role of the Office of the General Counsel 
Is Unclear 

The perception that the Office of the General Counsel is hostile to civil rights 
has been discussed earlier in this report. OGC's legal positions on civil rights 
issues are perceived as insensitive at the least, and racist at worst. Correcting 
this problem is critical to the success of USDA's civil rights program. 

The CRAT found at least four Federal Departments-Health and Human 
Services, Housing and Urban Development, Labor, and Justice-that have 
legal divisions devoted exclusively to civil rights. 

The General Law Division in OGC is USDA's principal legal advisor on 
civil rights matters. It provides legal advice to the Department on civil rights 
issues; reviews draft regulations, reorganizations, and policies for USDA's civil 
rights office; and represents USDA agencies in hearings before the EEOC on 
employee discrimination complaints. When an employee or customer sues 
USDA in court for discrimination in employment or program delivery, various 
OGC divisions assist the Department of Justice in defending USDA. 

However, the CRAT has found that attorneys who practice civil rights law 
at OGC are not required to have specialized experience or education in civil 
rights when they are hired. They acquire their civil rights experience on the 
job. In addition, most of OGC's lawyers working on civil rights issues work 
on non-civil-rights issues as well. 

Agency civil rights directors told the CRAT that they do not seek assistance
from OGC because OGC is perceived as unresponsive. They slated that OGC 
attorneys need a belter understanding of the mission areas that they service. A 
number of the directors expressed the need for OGC to assign a civil rights 
attorney to each mission area. Others told the CRAT that they do not under
stand the role of OGC regarding civil rights. 

Another reason for the perception that OGC is insensitive when it comes to 
civil rights is the lack of diversity among OGC's attorneys. According to 
recent USDA figures, women make up 34.2 percent of the lawyers; however, 
only 5.4 percent of the lawyers are minorities. A USDA report on diversity 
and under-representation for USDA agencies found that OGC has "a manifest 
imbalance in the representation of black men." There is one black male 
attorney in OGC. 

,I------~=========== 
~ 55 CIVIL RIGHTS AT THE U.S. DEPARTMENT OF AGRICULTURE 



= 

o 
.~ 

Conclusions ------
UlJ 

CIVIL RIGHTS Organizational Structure of Civil Rights 

There are no minority senior executives at OGe. Nor are there minority 
attorneys working on civil rights. At the GS-IS level, minorities (one black 
male, one black female) represent 6.9 percent. Most important, until OGC 
leads by example and diversifies its professional staff starting at the highest 
levels, it may always be viewed with suspicion regarding civil rights. 

U
SDA does not have the structure in place to support an effective civil 
rights program. The Assistant Secretary for Administration lacks 
authority and resources essential to ensure accountability among 

senior management ranks. 
There has been instability and lack of skilled leadership at the position of 

USDA Director of Civil Rights. Dividing up the Department's Civil Rights 
office between policy and complaints has further exacerbated the problem. 
The division of responsibility for civil rights among different USDA offices 
and agencies has left confusion Over enforcement responsibilities. Finally, 
OGC is perceived as unsupportive of civil rights. 
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T o realize the Secretary's goal that every USDA customer and employ
ee be treated fairly and to finally solve the persistent problems dis
cussed in this report, USDA must make decisive breaks with the past. 

Among other things, failure to change will mean that minority farmers 
continue towards extinction; USDA will continue to underutilize a significant 
number of its employees; the Department's liability for discrimination com
plaints of all kinds will continue to increase; and, perhaps most importantly, 
USDA will not accomplish its mission. 

Fundamental change will not be easy. USDA has allowed too many past 
reports to gather dust and too many recommendations to go unimplemented. 

The following recommendations include action steps along with those who 
should be accountable for those actions. These recommendations are not 
intended to address every problem that has been identified. Indeed, the 
Department is too massive, and its programs too numerous, for anyone 
report to do that. 

However, the recommendations in this report, when completed, will allow 
the Department to make fundamental changes which will dramatically 
improve USDA's ability to serve all customers and to fully use the potential of 
every USDA employee. 

The hundreds of customers and employees who came forward to share their 
stories with the eRAT, and all Americans, deserve no less. 

CLINTON LlBF . ~\ 
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I, 
Delegate to the Assistant Secretary for Administration 
Full Civil Rights Authority 

I. To ensure civil rights accountability at USDA, delegate to the Assistant 
Secretary for Administration (ASAl full authority-in practice as well as 
on paper--over all civil rights issues at USDA. The ASA may further 
delegate civil rights authority through the Mission Area Assistant and 
Under Secretaries to Agency Heads to administer civil rights programs. 

2. Delegate to the ASA the authority to rate Agency Heads on their civil 
rights performance elements. The ASA will provide feedback to the 
Secretary on the civil rights performance of the Subcabinet. 

3. Revise the present Performance Review Board (PRB) process for mea
suring performance of senior executives in civil rights, and implement an 

objective process designed to measure accomplishments based on specif- ~',I,~,'.' 
ic goals and objectives. Hold Subcabinet members, Agency Heads, and 
senior officials accountable for implementing results-oriented affirmative 
employment and civil rights implementation plans. 

Action Plan 
A Ensure that the ASA has the full backing of the Secretary and the 

leadership and management skills and abilities necessary to support 
an effective USDA civil rights program. The ASA must have direct 
access and serve as the policy advisor to the Secretary on all civil 
rights issues. 
Who: The Secretary When: Immediately 

r 
III 

i 
B Send a clear and concise message to the Subcabinet that the ASA bas ! 

full authority for civil rights but that the Subcabinet, Agency Heads, 
and agency civil rights directors are fully accountable for an effective 
civil rights program in their respective areas of responsibility. 
Who: The Secretary When: Immediately 

C Delegate authority to the ASA to rate Agency Heads on their civil 
rights programs and to provide feedback to the Secretary on the 
Subcabinet's civil rights performance. Delegation should have provi
sion to reassess the need to continue close agency monitOring after 
three rating cycles. 
Who: The Secretary When: 30 days \ ______________________ ~=-====_===========_=====~====~=_~d .I 
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D Assess the funding needs for conducting an effective USDA civil 
rights program. 
Who: Assistant Secretary When: 60 days 

for Administration; 
Civil Rights Director 

E Allocate adequate funding to the ASA to implement an effective civil 
rights program. 
Who: The Secretary When: Immediately upon 

receipt of assessment 

Ensure the Department Has Measurable Goals for 
Treating Customers and Employees Fairly and Equitably 

4. The Secretary should revise and reissue USDA's civil rights policy to 
include specific, measurable goals and objectives in program delivery and 
employment that will provide guidance for senior officials on what they 
are expected to accomplish. The Secretary will hold the Subcabinet and 
Agency Heads accountable for adherence to the civil rights policy. 

Action Plan 
A Revise civil rights policy. 

Who: The Secretary When: Immediately 

B Publicize goals and objectives widely throughout USDA. 
Who: Subcabinet When: Immediately 
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Adopt a USDA Policy on Reprisals 

5. To assure accountability, adopt and enforce a policy that the Department 
will take the appropriate adverse or disciplinary action against any man
ager found guilty of reprisal against any USDA employee or customer. 
Investigate all allegations of reprisal, and abuses of power, and, where the 
allegations appear meritorious, immediately remove the official from I 

I managerial duties pending full investigation. f. 

Action Plan 
A Issue policy. 

Who: Assistant Secretary 
for Administration 

When: Immediately 

B Determine and implement process for investigating reprisal allega
tions. 
Who: Assistant Secretary 

for Administration 
When: Immediately 

Remove USDA Employees Who Do Not 
Perform Adequately on Civil Rights or Who 
Abuse Their Authority 

I 
I' 

" ': 
6. Streamline procedures to allow agencies to quickly take the appropriate 

adverse and disciplinary actions against employees who fail to provide 
'i programs and services in compliance with all applicable civil rights laws I' 

and regulations, or who discriminate against or harass USDA customers II 
or employees. 

:, 
Action Plan ;~ 

·i 
A Issue new policy and procedures on adverse and disciplinary actions. Ii 

Who: Assistant Secretary When: 60 days iI 
for Administration 

CLINTON LIBRARY 
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7. The Secretary, USDA's Subcabinet, and Agency Heads must set an exam
ple of accountability and commitment for the Department by ensuring 
that their immediate staffs reflect the desired diversity that the Secretary 
is establishing for the Department as a whole. 

Action Plan 
A Ensure diversity among senior staff. 

Who: The Secretary or When: Immediately 
Subcabinet; Agency 
Heads 

Include Goals in USDA's Strategic Plan 

8. Include in the Department's Strategic Plans required under the Government 
Performance and Results Act (GPRA) as well as in agency plans, goals as 
outlined in the Secretary's policy statement to improve workforce diversity 
and civil rights. Affmnative Employment Plans and Civil Rights 
Implementation Plans must also reflect the Secretary's goals. Set specific 

9. 

goals for minority and women-owned business participation in all program 
delivery, procurement, export, and business development activities. 

Plans should establish reporting requirements to periodically collect data 
from USDA field offices to measure program delivery to minority, 
women, and small and limited-resource farmers. 

10. Plans should include well-defined areas of responsibility and accountabil
ity. Performance standards and elements for Agency Heads and all senior 
officials should reflect the specific goals and objectives as identified in 
the Department's and agencies' strategic plans. 

Action Plan 
A Plan Department-wide strategic planning session. 

Who: Assistant Secretary When: Immediately 
for Administration 

B Conduct session! develop plan. 
Who: Assistant Secretary When: Complete within 90 days 

for Administration 

~----------====================== 
61 CIVIL RIGHTS AT THE U.S. DEPARTMENT OF AGRICULTURE 

] 



II U 0 0 [J D c=J 1'''''1 CIVIL RIGHTS Recommendations 

CLINTON LIBRARY 
PHOTOCOPY 

C Plans should include measures such as contracts, loan applications, 
acceptance and rejection rates, status of foreclosure actions, process
ing times, and other data critical to determining the quality of service 
provided. 
Who: Agency Heads When: Complete within 90 days 

D Plans should identify the institutional barriers to improving civil 
rights and ending under-representation at USDA and include a com
prehensive compliance review schedule to provide effective oversight 
to agency operations. 
Who: Agency Heads When: Complete within 90 days 

Identify the Core Competencies and Skills Required to 
Effectively Manage People and Serve Customers 

11. Identify the core competencies and skills required to effectively manage 
people and serve customers, including recruitment and management of a 
diverse workforce and serving diverse customers. Require all promotions 
and selectees into managerial positions to demonstrate those competen
cies. Use employee and peer review surveys to assess managerial compe
tence, provide feedback, and develop performance improvement plans for 
managers where needed. 

12. Require and provide ongoing training for all managers to enhance their 
people skills, including managing a diverse workforce. Develop criteria to 
measure effectiveness, provide specific timeframes for managers to 
improve, and require Agency Heads to remove from managerial positions 
those whose performance fails to meet the criteria. 

Action Plan 
A Identify core competencies. 

Who: Assistant Secretary 
for Administration 

B Issue policy on promotions, 
Who: Assistant Secretary 

for Administration 

When: Complete within 180 day 

When: Complete within 45 days 

C Determine process for employee and peer reviews. 
Who: Assistant Secretary When: Complete within 45 days 

for Administration 

D Develop training module, 
Who: Assistant Secretary 

for Administration 
When: Complete within 45 days 
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E Develop criteria for measuring effectiveness. 
Who: Assistant Secretary When: Complete within 45 days 

for Administration 

Investigate Alleged Abuses of Authority by Office of 
Inspector General (OIG) and Forest Service, and Advise 
on Role of Office of the General Counsel (OGC) 

13. The Department of Justice (DOJ) should investigate allegations of abuses 
of authority by the Office of Inspector General and Forest Service Law 
Enforcement. 

14. The Secretary should direct the Forest Service to discontinue the practice 
of using its Law Enforcement staff to investigate Forest Service employees. 

15. The DOJ should advise the Secretary on the role and functions of the 
OGC at USDA as it relates to civil rights. The Secretary should take 
appropriate action to ensure that OGC has the capacity to provide the 
Department with the quality of legal assistance required for Civil Rights. 

Action Plan 
A Request DOJ review of DIG, OGC, and Forest Service Law 

Enforcement. 
Who: The Secretary When: Immediately 

B Issue directive to Forest Service. 
Who: The Secretary When: Immediately 
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Manage USDA Programs in Accordance with 
USDA Civil Rights Policy 

16. To assure that local delivery of USDA credit programs is fair and equi
table, work with the President and Congress to obtain the authority to 
make personnel selections and manage the Farm and Foreign Agricultural 
Service (FFAS) and Rural Development (RD) mission areas to ensure 
accountability down the line from the Secretary to the State and county 
levels. 

Action Plan 
A The Secretary should work with the White House and Congress to 

change the personnel selection process and system in FFAS and 
Rural Development. 
Who: The Secretary When: Within 90 days of this repon 

17. Modernize the FSA State and county committee system by converting all 
county non-Federal FSA positions, including county executive directors, 
to Federal status; changing the committee selection process; and remov
ing county committees from any farm loan determinations. 

Action Plan 
A Include in the legislative package to Congress amendments to the 

1935 Soil Conservation and Domestic Allotment Act to make all 
FSA county positions Federal and to remove county committees 
from any loan determinations. 
Who: Under Secretary FFAS When: In conjunction with 

preparation of the 
legislative package 

B Appoint voting members of under-represented groups to State com
mittees where such representation is not currently present. 
Who: The Secretary When: Within 60 days of this 

report 

.... 
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c Include in the legislative package to Congress amendments to the 
1935 Soil Conservation and Domestic Allotment Act to add two vot
ing members to county committees that are appointed to represent 
members of groups who are otherwise under-represented on the 
elected county committee. Selection of the two members should be 
based upon recommendations from under-represented groups in the 
county to the State executive director and the State committee. 
Who: Under Secretary FFAS When: In conjunction with 

preparation of the 
legislative package 

18. Conduct a complete review of county committees and county office staffs 
to determine whether nepotism, conflict of interest, and/or discrimination 
in program delivery exists. 

Action Pkln 
A Appoint an independent review body in each State to conduct 

reviews. 
Who: FSA Agency Head When: Within 30 days of this report, 

with reviews to be completed 
within 120 days 

B Where violations are found, require immediate corrective action. 
Who: FSA Agency Head When: Within 30 days of completed 

review 

19. Establish a system to assure timely and equitable handling of loan appli
cations by county offices, including review and concurrence by FSA and 
Rural Development State directors within 30 days of any adverse deci
sion that affects a member of a defined socially disadvantaged group. 

Action Pkln 
A Instruct FSA and Rural Development Agency Heads to notify State 

directors of current disparities in loan processing times and require 
immediate corrective action. 
Who: FSA and Rural When: Within 30 days of this repon 

Development 
Agency Heads 

CLINTON LIBRARY 
PHOTOCOPY 
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B Instruct FSA and Rural Development Agency Heads to establish an 
ongoing monitoring system for loan application processing, including 
provisions for concurrence of State directors in any adverse decisions 
involving socially disadvantaged customers. 
Who: FSA and Rural When: Within 30 days of this report 

Development 
Agency Heads 

20. Require independent review of all pending foreclosures to determine 
whether discrimination in USDA programs contributed to foreclosure 
action. 

Action Plan 
A Reissue policy suspending all foreclosures. 

Who: The Secretary When: Immediately 

B Appoint diverse, independent teams in each State to review whether 
USDA discrimination contributed to pending foreclosure. If evidence 
of discrimination is found, recommend appropriate action to reverse 
the foreclosure and provide compensation for any additional losses. 
Who: The Secretary When: Immediately, with reviews to 

be completed within 60 days 

21. Require that all pending foreclosures or actions leading to foreclosure be 
halted until all appeals of any formal civil rights complaints have been 
completed. 

Action Plan 
A Issue policy halting foreclosure proceedings until customer has 

exhausted all other rights. 
Who: The Secretary When: Immediately 

22. Act on all existing program discrimination complaints within the next 
120 days. Resolve those that can be resolved and bring all others to the 
point of adjudication within those 120 days. 

Action Plan 
A Delegate authority to the Subcabinet to implement the recommenda

tion in mission areas. 
Who: Assistant Secretary 

for Administration 
When: Immediately 
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23. Require that an agency's civil rights office elevate a program discrimination 
complaint to the next higher level when no action has been taken within the 
time limit. When a delay occurs at the next higher level, the agency's civil 
rights office should apply the adverse inference rule and direct the agency 
to immediately act on the complaint in favor of the customer. 

Action Plan 
A Delegate authority to the Assistant Secretary for Administration, who 

may redelegate that authority to Subcabinet or Agency Heads, to 
implement the recommendation. 
Who: The Secretary When: Immediately 

24. Establish one program appeals system for all Mission Areas at USDA. 
Hold all litigation until the appeals process is complete. 

Action Plan 
A Delegate authority to the Assistant Secretary for Administration to 

establish a uniform program appeals system. 
Who: The Secretary When: Immediately 

B Issue a policy to hold all litigation until appeals are completed. 
Who: The Secretary When: Immediately 

25. The National Appeals Division Director shall consider the impact of the 
NAD appeals process on the civil rights of farmers and coordinate the 
program appeals process with the Department's program discrimination 
complaints process. 

Action Plan 
A Meet with farmer groups, USDA civil rights community, and USDA 

Director of Civil Rights. 
Who: NAD Director When: Immediately 

----------------~================================= 
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. 26. Require that the National Appeals Division and infonnal agency program 
appeals processes comply with established legal time lines and establish 
timelines in cases where they are not required by law. When NAD does 
not comply with these timelines and the Hearing Officer has ruled in 
favor of the customer, the Hearing Officer's ruling shall stand. 

Action Plan 
A Delegate authority to the Assistant Secretary for Administration to 

establish a timeline of 90 days for processing appeals where they are 
not already established by law. 
Who: The Secretary When: Immediately 

B Hold NAD and all agencies responsible for handling program 
appeals to meet established timelines. 
Who: Subcabinet When: Within 2 weeks of the 

Secretary's approval 

27. Hold all managers accountable for carrying out the final decisions of the 
National Appeals Division and within \0 working days of their issuance. 

Action Plan 
A Issue policy to all Mission Areas establishing the 10-day deadline. 

Who: Subcabinet When: Within 2 weeks of the 
Secretary's approval 

28. To establish a baseline for the number of minority farms, USDA should 
support a voluntary registry of minority farms. This would help USDA 
set goals to halt land loss and to monitor the loss of minority-owned 
farms. 

Action Plan 
A Follow up on recommendations from Albany, GA, and Washington, 

DC, listening sessions. 
Who: Civil Rights Director When: FY 1997 

B Assure that the Census of Agriculture accurately counts minority 
farms, paying particular attention to Tribal lands. 
Who: USDA When: FY 1998 
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29. Fully implement a "Debt for Nature" program as authorized in the 1996 
Farm Bill and prior legislation. 

Action Plan 
A Implement a "Debt for Nature" program. 

Who: Under Secretaries for When: FY 1998 
FFASandNRE 

Take Action to Remedy Past Discrimination 

30. Establish and empower a Special Task Force to determine a process for 
providing remediation to farmers who have been discriminated against by 
USDA. Priority should go to fanners who have lost or are about to lose 
their land because of discrimination. 

Action Plan 
A Appoint Task Force and delegate appropriate authority. 

Who: Assistant Secretary When: Within 15 days of this report 
for Administration 

B Establish parameters including criteria and timeframes under which 
prior cases will be reviewed. Establish process to examine files, 
gather additional guidance, and determine where discrimination 
occurred. 
Who: Assistant Secretary 

for Administration 
When: Within 30 days of convening 

Task Force 

C Make a fair and equitable offer of settlement to farmers who have 
already received findings of discrimination. 
Who: Assistant Secretary When: Within 120 days of 

for Administration convening Task force 
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31. Allow farmers who have received debt write-down or whose farms are 
pending liquidation to continue eligibility for operating loans. 

32. Allow completion of lease backlbuy back agreements extended for lack 
of funds during the 3 years previous to elimination of the program on 
April 4, 1996, where the farm and home plan did show that the operation 
would cash-flow. 

33. Allow incorporation of anticipated tax liability in the terms of debt write
downs. 

34. Allow eligibility for 502 single-family housing program direct loans 
without a credit history if applicants can demonstrate they have been able 
to live independently and pay rent and utility bills in a timely manner. 

35. Allow EQIP cost-share payments in the same year conservation practices 
are completed. 

Action Plan 
A Include in the legislative package to Congress amendments to the 

1990 Consolidated Farm and Rural Development Act to revise pro
gram rules for operating loans and the lease backlbuy back program. 
Who: Under Secretary FFAS When: In conjunction with 

preparation of the 
legislative package 

B Include in the legislative package to Congress language for EQIP 
payments as recommended. 
Who: Under Secretary NRE When: In conjunction with 

development of new EQIP 
regulations 

C Issue policy revisions to change program rules on tax liability for 
debt write-downs. 
Who: FSA Agency Head When: Within 30 days of this report 

D Issue policy revision to change policy on eligibility for 502 housing 
program direct loans. 
Who: RHS Agency Head When: Within 30 days of this report 
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Strengthen USDA Outreach Efforts to 
Under-Represented Customers 

36. Appoint a diverse commission to develop a national policy on small 
fanns. 

Action Plan 
A Appoint diverse commission. 

Who: The Secretary When: 60 days 

37. Establish an Office of Outreach in a program mission area to coordinate 
program delivery outreach efforts throughout USDA. Assign responsibil
ity for the Outreach and Technical Assistance to Socially Disadvantaged 
Fanners (2501) program to this new office to assure Department-wide 
implementation. 

38. Develop a strategic outreach plan, as part of USDA's strategic plan, for 
which Agency Heads will be held accountable through the Civil Rights 
performance standard. 

39. Establish in each agency an outreach liaison position to coordinate and 
direct outreach programs in conjunction with the new USDA Office of 
Outreach. The agency coordinator must be responsible for monitoring 
outreach goals and accomplishments to under-served customers. 

40. Establish State and National Outreach Councils, comparable to the 
USDA Food and Agriculture Council (FAC), to coordinate outreach 
efforts of all USDA agencies with State and local-level program delivery. 
Require that Outreach Councils establish partnerships with community
based organizations and 1890, 1994, and 1862 land-grant institutions, 
HACU, and Research Employment Access Programs Ini6ative to enhance 
program and service delivery to under-served communities. 

41. Establish a partnership between USDA and the Department of Interior to 
develop a strategic outreach plan to address the needs of American Indian 
agriculture and land conservation. 

CLINTON LIBRARY 
PHOTOCOPY 
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Action Plan 
A Establish an Office of Outreach in a program mission area to coordi

nate program delivery outreach efforts throughout USDA. 
Who: The Secretary When: Within 30 days of this report 

B Assign responsibility for the Outreach and Technical Assistance to 
Socially Disadvantaged Farmers (2501) program to the new Office of 
Outreach. 
Who: The Secretary When: Within 30 days of this report 

C Develop a strategic outreach plan as part of the USDA strategic plan 
for which Agency Heads will be held accountable through the Civil 
Rights performance standard. 
Who: The Secretary When: Within 30 days of this report 

D Establish in each agency an outreach liaison position to coordinate 
and direct outreach programs in conjunction with the new USDA 
Office of Outreach. 
Who: Agency Heads When: Within 45 days of this report 

E The agency coordinator must be responsible for monitoring outreach 
goals and accomplishments to under-served customers. 
Who: Agency Heads When: Within 45 days of this report 

F Establish a State and National Outreach Council, comparable to the 
state FAC, to coordinate outreach efforts of all USDA agencies with 
State and local level program delivery. 
Who: The Secretary When: Within 30 days of this report 

G Work with the Secretary of the Interior to better coordinate USDA 
assistance on Indian lands. 
Who: The Secretary When: Within 60 days of this report 

CLINTON LlBR~.RY 
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Members of the Civil Rights Action 
Team at a listening session. 

$trengthen USDA's Research and Educational 
Assistance to the Socially Disadvantaged 

42. Require land-grant institutions and major CSREES, ARS, ERS, FS, and 
NRCS programs to identify and give priority to the research and educa
tional needs of the socially disadvantaged. 

Action Plan 
A Name an individual in each land-grant institution and major 

CSREES, ARS, ERS, FS, and NRCS program whose primary 
responsibility is to assure the research, management, and educational 
needs of the socially disadvantaged are identified and given priority. 
Who: Land-grant presidents; When: Within 30 days of this report 

CSREES, ARS, ERS, FS, 
and NRCS Agency Heads 

B Develop a plan to expand use of cooperative research agreements 
with the Historically Black Colleges and Universities, the Hispanic 
Association of Colleges and Universities, Research Employment 
Access Programs, the American Indian Initiative, and community
based organizations. 
Who: Agency Heads When: Within 90 days of this report 

C Develop a plan to increase involvement of small and limited-resource 
farmers/ranchers in demonstration farms, forests, and watershed 
projects. 
Who: NRCS, FS, CSREES When: Within 90 days of this report 
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WELCOME TO 

43. USDA should thoroughly examine funding of institutions of higher edu
cation to determine if 1890 and 1994 land-grant institutions are receiving 
equitable support to assist USDA in carrying out its mission. The 
Department should adjust its budget recommendations and consider other 
statutory or regulatory changes required to eliminate any disparate fund
ing of land-grant institutions. 

Action Plan 
A Establish mechanism to examine land-grant funding. 

Who: Assistant Secretary When: Within 60 days of this report 
for Administration; 
Under Secretary REE 

B Adjust budget, develop legislative package to eliminate any 
disparities. 
Who: Assistant Secretary When: Within 60 days of this report 

for Administration; 
Under Secretary REE 

44. Fully fund the Outreach and Technical Assistance to Socially 
Disadvantaged Farmers (2501) program at $ 10 million annually. 

45. Extend and fully fund the Extension Indian Reservation program at $8 
million annually. 

46. Increase EQIP funding from $200 million to $300 million and target the 
increase for assistance to minority and limited-resource farmers, ranchers, 
and Indian nations. 

47. Fully fund the farm ownership and farm operating direct loan programs 
at $85 million and $500 million, respectively. 

48. Require that a higher percentage of farm ownership and farm operating 
direct loan funding be targeted to minorities and socially disadvantaged 
groups. 

CLINTON LIBRARY 
PHOTOCOPY 
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Action Plan 
A Include in the legislative package to Congress amendments necessary 

to support these recommendations. 
Who: The Secretary When: In conjunction with 

preparation of the 
legislative package 

49. Dedicate one-third of the Fund for Rural America to serving the needs of 
socially disadvantaged customers. 

50. Target $100 million annually from Rural Utilities Service Water and 
Waste Disposal Grant Program to Federally Recognized Indian Tribes. 

51. Target $50 million of RHS funds annually for the Farmworker Housing 
Program. 

Action Plan 
A Instruct Subcabinet heads to adjust funding targets to reflect recom

mendations. 
Who: The Secretary When: Immediately 
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Remove Barriers to Serving Under-Represented 
Customers at USDA Service Centers. 

52. Require consideration of under-served communities in USDA Service 
Center location decisions. 

53. Establish satellite offices where necessary to reach under-served cus
tomers. 

Action Plan 
A Instruct State FAC's to work with representatives of under-served 

customers to identify locations with concentrations of socially disad
vantaged customers and detennine whether full Service Centers or 
satellite offices are most appropriate to meet those customers' needs. 
Who: State FAC's When: Immediately 

54. Establish full-time USDA Service Centers on Indian Tribal lands. 

Action Plan 
A Work with Indian tribes to set guidelines and locations of the USDA 

Service Centers. 
Who: State FAC's When: Immediately 

55. Ensure that all USDA Service Centers are accessible to the disabled. 

Action Plan 
A Instruct USDA Service Centers to review their facilities and make 

necessary changes to assure accessibility to the disabled. 
Who: State FAC's When: Immediately 

B Make adequate funding available to Service Centers to make these 
necessary changes. 
Who: State FAC's When: Immediately 

56. Streamline program regulations and application forms to make USDA 
programs more easily accessible to all customers. Require USDA county 
offices to assist socially disadvantaged customers in understanding 
requirements and completing forms. 

57. Strengthen the training program for FSA county committees and county 
office staff on all programs, with special emphasis on civil rights issues 
and outreach responsibilities. 
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58. Provide and document Title VI training for all volunteers and new field, 
State, and Service Center employees on an annual basis. 

Action Plan 
A Instruct agencies to examine rules and application forms and make 

changes necessary to facilitate participation by socially disadvan
taged customers. 
Who: Agency Heads When: Within 90 days of this report 

B Collaborate with National Center for Diversity at Kentucky State 
University and others as appropriate for providing diversity training. 
Who: Agency Heads When: Within 6 months of 

this report 

59. Make all USDA educational and technical assistance services and ·publi
cations available to customers in languages appropriate to the community 
being served. Use appropriate media outlets to distribute information to 
under-served communities. 

Action Plan 
A Make resources available for translation services. 

Who: Agency Heads When: Within 6 months of 
this report 

Address Needs of Farmworkers 

60. Establish an initiative to address the needs of farmworkers that could be 
addressed through USDA programs. 

61. Enforce the requirement that those who use "restrictive-use pesticides" 
keep records of the application of their products. 

CLINTON LIBRARY 
PHOTOCOPY 
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. 62. Immediately provide pesticide information to health care providers treat
ing pesticide-related illnesses. 

63. Require USDA to use this information to prepare comprehensive annual 
pesticide use reports, as mandated in the 1990 and 1996 farm legislation. 

64. Enforce the Environmental Justice Executive Order at USDA 

Action Plan 
A Appoint a panel to review unmet needs of farm workers that could be 

addressed through USDA programs. 
Who: Under Secretary REE When: FY 1997 

B Support the farmworker-related recommendations of USDA 
Environmental Justice Initiative. 
Who: Under Secretary REE When: FY 1997 
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C Extend research to investigate the impact of pesticides on farmwork
ers' health. 
Who: Under Secretary REE When: FY 1997 

D Develop an enhanced training program in farm safety and pesticide 
safety that addresses the special needs and concerns of farmworkers. 
Who: Under Secretary REE When: FY 1997 

E Fund pesticide training programs for farm workers, particularly pro
grams delivered by community-based organizations with demonstrat
ed experience with farmworkers. 
Who: Under Secretary REE When: FY 1997 

F Train community health care providers in the diagnosis, treatment, 
and proper reporting of pesticide and other work-related illnesses. 
Who: Under Secretary REE When: FY 1997 

Increase Involvement of Small and Disadvantaged 
Business in USDA Programs 

65. Reassert the commitment of USDA to the goal of increasing involvement 
of small and disadvantaged businesses in USDA programs. 

Action Plan 
A Prepare a plan and establish goals for expanding Market Access 

Program outreach to minority and women-owned businesses. 
Who: FAS When: Within 30 days of this report 

B Develop Departmental as well as agency-specific goals for increasing 
purchasing and contracting of goods and services from minority and 
limited-resource businesses. 
Who: OSDBU When: Within 30 days of this report 

C Develop a technical assistance program for small and socially disad
vantaged businesses to enable them to successfully compete for con
tracts with USDA programs. 
Who: OSDBU, in conjunction When: Within 90 days of this report 

with the new Office 
of Outreach 

CLINTON LIBRARY 
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Workforce Diversity 
and Employment Practices 

Review All USDA Senior Executive Service (SES) 
Designations 

. 66. Review all SES designations, beginning with FSA, to determine if posi
tions are appropriately designated as career-reserved or general. 

Action Plan 
A Review SES positions. 

Who: Assistant Secretary 
for Administration 

When: Within 90 days 

Hold All Managers Accountable for a Diverse 
Pool of Applicants 

67. Hold all managers accountable for a diverse pool of applicants for all 
vacancy announcements and target outreach and recruitment of under
represented groups as identified in the agency Affirmative Employment 
Plans (AEP's). 

Action Plan 
A Require and approve outreach plans for filling vacancies. Outreach 

plans must target under-represented groups and organizations. 
Who: Agency Heads When: Immediately 

B Require that recruiters have interpersonal skills, be trained in recruit
ing, and be sensitive to cultural differences of potential recruits. 
Who: Agency Heads When: Onguing 

C Advertise, where appropriate, positions as multi-graded positions 
(e.g., GS-7/9/11, GS-1l/12/13). 
Who: Agency Heads When: OngOing 
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------- .Require All USDA Employees to Have 
Civil Rights Training 

68. Require all USDA employees to have civil rights training annually. 

Action Plan 
A Develop standardized training modules for USDA. 

Who: Assistant Secretary When: Within 120 days of 
for Administration this report 

B Train all employees and certify to the Secretary that training is com
pleted on an annual basis. 
Who: Agency Heads When: FY 1998 

C Make a civil rights module a part of all management/supervisory 
training and orientation programs. 
Who: Agency Heads When: Ongoing 

Hold All Managers Accountable for a 
Diverse Workforce 

69. Publicize and recognize those managers and agencies that have made sig
nificant accomplishments in workforce diversity. 

Action Plan 
A Recognize managers and employees through awards and commenda-

tions, as appropriate. 
Who: The Secretary; 

Agency Heads 
When: Annually; ongoing 

70. Direct the Forest Service to end the use of surplus lists. 

Action Plan 
A Issue a directive to the Forest Service to end use of surplus lists. 

Who: The Secretary When: Immediately 
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71. Evaluate the role and function of the Special Emphasis Program 
Managers (SEPM) in accomplishing USDA's civil rights goals and objec
tives. The valuable resources dedicated to support SEPM could be used 
more effectively. Presently they are limited to the annual Special 
Emphasis activities as their primary function. 

Action Plan 
A Conduct a review and reassessment of the roles and responsibilities 

of the Special Emphasis Program Managers USDA-wide. 
Who: Assistant Secretary When: 90 days 

for Administration 

B Allocate appropriate resources to support and administer program 
and employment functions of the SEPM's. 
Who: Assistant Secretary When: 90 days 

for Administration; 
Agency Heads 

72. Develop and implement retention programs to ensure a diverse work
force. 

Action Plan 
A Require the use of an "Exit Interview Feedback" system to assist 

agencies in determining why employees leave the 
AgencyJDepartment. Share this information with agency managers 
and develop a system for trend-analysis and evaluation. Use the 
analyses to develop action items for inclusion in agency plans 
designed to eliminate barriers to recruitment and retention, improve 
the work environment, and retain a diverse workforce. 
Who: Agency Heads When: 120 days; ongoing 

B Require that each agency initiate surveys such as the Food and 
Consumer Service's "Employee Work Life Surveys" and the Forest 
Service's "Continuous Improvement Process" to assess employee sat
isfaction about issues affecting their work lives. Use the results to 
develop action items in agency plans that will assist in improving the 
work environment and help employees in balancing their career and 
personal needs. 
Who: Agency Heads When: 120 days; ongoing 
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Employee Complaints 

73. To substantially reduce the backlog of EEO complaints, offer mediation, 
arbitration, or similar alternative dispute resolution (ADR) processes to 
employees who filed a formal EEO complaint before January 1, 1997. 
The use of ADR shall be the employee's choice; however, binding 
arbitration will be used only if agreed to by both the employee and 
management. 

Action Plan 
A Determine whether all, or select categories of complaints (e.g., by 

location, type of complaint, age of complaint) will be offered ADR 
Who: Director, When: Immediately 

Office of Civil Rights 

B Identify and obtain necessary resources. 
Who: Assistant Secretary When: Immediately 

for Administration 

C Write to employees and management explaining the ADR option. 
Who: Director, When: 15 days 

Office of Civil Rights 

D Obtain necessary DOJ authority to use binding arbitration. 
Who: General Counsel When: Immediately after decision 

to make binding arbitration 
an option 

E Select or contract with competent, neutral mediators and/or 
arbitrators. 
Who: Director, When: 45 days 

Office of Civil Rights 

F Begin ADR sessions . 
Who: Director, 

Office of Civil Rights 

G Complete ADR sessions. 
Who: Director, 

Office of Civil Rights 

When: 60 days 

When: Most within 120 days; 
ongoing 
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74. All EEO resolution agreements shall have terms that (I) relate to the 
nature of the complaint; (2) address causal factors; (3) are conducive to 
timely implementation; and (4) contain implementation timefrarnes. To 
ensure accountability, "no fault" settlements shall be used only in cases 
where all the parties to the dispute agree that it is appropriate. 

Action Plan 
A Establish a USDA policy on the use of "no fault" agreements. 

Who: The Secretary When: 60 days 

75. To ensure an effective and timely EEO complaints process on a perma
nent basis, conduct an independent review of USDA's existing EEO sys
tem, assess the areas of deficiency, and redesign or repair the system. 

Action Plan 
A Select an independent entityfindividual(s) with necessary expertise 

and neutrality to review the system and recommend changes. 
Who: Assistant Secretary When: Immediately 

for Administration 

B Complete the report and recommendations. 
Who: Selected reviewer When: Within 45 days of selection 

C Implement the recommended changes. 
Who: Assistant Secretary When: Begin immediately upon 

for Administration; receipt of recommended 
Director. changes. Complete major 
Office of Civil Rights changes within 90 days 

o Identify and obtain resources necessary to implement this recommen
dation. 
Who: Assistant Secretary 

for Administration 
When: Immediately 
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76. Initiate a continuing and coordinated USDA-wide workforce planning 
and recruitment process. 

Action Plan 
A Require the Department and each agency to develop a workforce 

plaiming process, linked to its strategic plan and affirmative employ
ment program plan, that addresses under-representation and includes 
recruitment, training, and retention efforts. 
Who: The Secretary When: Within 60 days of 

this report, then annually 
B Coordinate recruitment efforts Department-wide and coordinate out

reach and recruitment plans with institutions with which the 
Department has ongoing relationships such as the 1890 Land-Grant 
Colleges, HBCU, HACU as well as special recruitment initiatives 
such as REAP and the Workforce Recruitment Program for College 
Students with Disabilities. 
Who: Assistant Secretary 

for Administration 
When: Immediately! Ongoing 

C Sign REAP MOU and fund appropriately. 
Who: The Secretary When: Immediately 

D Establish a personnel management evaluation/assistance program at 
the Department level to coordinate periodic reviews of agency work
force plans and human resource management programs. 
Who: Assistant Secretary When: Immediately! ongoing 

for Administration 

77. The Secretary should be more involved in the management and selection 
of the SES cadre within USDA. 

Action Plan 
A Issue a letter to Agency Heads regarding changes in the SES program. 

The letter requires Agency Heads to assure that training, details, reas
signments, and other work-related activities that are assigned to prepare 
individuals for the SES level are done in a fair and equitable manner. 
Who: The Secretary When: Immediately 

B Use impartial third parties to evaluate applicants for SES positions, 
especially for their demonstrated commitment to civil rights. 
Who: The Secretary When: Immediately 

C Reopen USDA-wide Senior Executive Service Candidate 
Development Program and ensure a diverse pool of candidates. 
Who: The Secretary When: Immediately I PHOTOCOPY 
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Organizational Structure 
of Civil Rights 
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Consolidate USDA's Civil Rights Functions 
Into One Office 

78. Consolidate the Department's civil rights functions under one Office of 
. Civil Rights that reports directly to the ASA. Immediately fiU the top 

position in that office with a career SES individual with demonstrated 
. skills in civil rights management, communications and outreach, partner
ship building with other USDA agencies, and leadership. 

79. Organize the new USDA civil rights office with separate employment 
and program civil rights components that report under separate lines of 
supervision. 

80. The USDA Civil Rights Office will proactively promote civil rights at 
USDA, provide guidance and oversight to agencies, establish and dissem
inate civil rights policy, update regulations, and conduct compliance 
reviews and audits to ensure enforcement of aU applicable civil rights 
laws, rules, and regulations. 

81. USDA's Director of Civil Rights is ultimately accountable for investiga
tions of program discrimination complaints. The Director may delegate to 
agency civil rights directors the authority to conduct preliminary investi
gations of program discrimination complaints, but must document any 
such delegation in writing, and may withdraw such authority from the 
agencies. 

82. The Director of Civil Rights wi1l focus on improving the Department's 
enforcement of civil rights laws in program delivery, and ensure that ade
quate funds are aUocated to enforcing civil rights in program delivery. 
The Director should consider reestablishing the position of desk officer or 
similar position that would provide specialized service to individual agen
cies. 

83. Give the Department's new Director of Civil Rights the authority to cre
ate a quality, competent staff capable of implementing an effective civil 
rights program at USDA. This authority includes the flexibility to reas
sign and hire staff. 

--
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Action Plan 
A Identify the skill mix a Civil Rights Director needs to administer an 

effective civil rights program (e.g., enforcement, policy development, 
evaluation, advisory services, conflict resolution, etc.). 
Who: Assistant Secretary When: Immediately 

for Administration 

B Conduct a search for qualified applicants; ensure that a competent 
panel is responsible for recommending to the Secretary the new 
Director; establish criteria and goals by which the Director will be 
evaluated. 
Who: Assistant Secretary 

for Administration 
When: Immediately 

C Appoint a Civil Rights Director with a proven track record in civil 
rights who is committed to carrying out the recommendations in this 
report. 
Who: The Secretary When: 30 days after receiving the 

name of the recommended 
individual candidate 

D Enter into a memorandum of understanding with aGC to establish, 
clarify, and improve relationship and communications between 
offices. 
Who: Assistant Secretary When: 60 days after new Director 

for Administration; is appointed 
General Counsel 

E Prohibit transfer of employees to the civil rights staff as a resolution 
of a complaint unless justified by merits of complaint. 
Who: Assistant Secretary When: Immediately 

for Administration 

F Develop a reorganization and implementation plan and identify 
strategies for placement and out-placement of individuals who do not 
match skills in the new structure. 
Who: Assistant Secretary When: 60 days 

for Administration 

CLINTON LlBR'\RY 
PHOTOCOPY 

~ ------------------========================================= 
87 CIVIL RIGHTS AT THE u.s. DEPARTMENT OF AGRICULTURE 

.~==. ======~-



I I 0 0 ~ ~ ~I ~ ~I !!I!!!lI!!!!!J~1 tCiiIMViiIL:lRRiliGG~Hi1TisiJR~ec~o;;;mme;;;;ndationsJ;;ii·;;;------------

SES Status of Civil Rights Director 

84. Change the designation of the Director of Civil Rights from SES general 
to SES career reserved, but do not allow that process to hold up the 
immediate appointment of a permanent Director of Civil Rights. 

Action Plan 
A Prepare justification for change and transmit to Office of Personnel 

Management. 
Who: Executive Resources When: 90 days 

and Services Division 

Make the Office of the General Counsel 
Accountable for Civil Rights 

85. To ensure civil rights accountability, OGC must demonstrate its commit
ment to civil rights by establishing a division dedicated to providing legal 
counsel to the Department and agency officials on civil rights issues and 
diversifying its staff of attorneys starting at the highest levels. 

Action Plan 
A Develop an organizational structure that will ensure effective delivery 

of civil rights legal services, such as adding an Assistant General 
Counsel for Civil Rights and having that Assistant report to the 
General Counsel. 
Who: General Counsel When: 30 days 

B Staff the Civil Rights Division with lawyers who are committed to 
civil rights in USDA and who specialize in civil rights law and have 
been, or will be, thoroughly trained in civil rights law. 
Who: General Counsel When: 90 days 

C Ensure that top OGC management supports these changes or ensure 
that OGC has leadership that will support it. 
Who: The Secretary When: Immediately 

D Make resources available within existing budget. 
Who: General Counsel When: Immediately 
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Establish Civil Rights Offices in Each Agency 

86. To ensure that each USDA agency has civil rights accountability, each 
agency must have a civil rights director who reports to the agency head. 
Any exception to the reporting line must be approved by the Secretary. 
The director will have primary responsibility for ensuring that the agency 
enforces all civil rights laws and that the agency complies with all com
plaints processing timeframes. Departmental Staffs (OGe, OIG, OBPA, 
etc.) must have effective civil rights programs with a measurable mecha
nism for feedback to the Secretary on their civil rights performance . 

. 87. Agency civil rights programs must include program planning/analysis, 
compliance, and complaints management. In addition, agencies must 
have documented, measurable goals and timetables to address civil rights 
in program delivery and employment, under-representation, work force 
diversity, and procurement. 

88. The EEO counselor positions, including resources, must be returned to 
the agencies from the Department's Civil Rights Office. All EEO 
counselors must be in a full-time civil rights position. 

Action Plan 
A Revise the policy to administer mission area civil rights programs 

through Agency Heads and agency civil rights directors, unless the 
Secretary grants an exception. 
Who: The Secretary When: 30 days 

B Require all staff offices reporting to the Secretary to have an AEP. 
Who: Assistant Secretary When: 60 days 

for Administration; 
Agency Heads 

C If agencies change or establish organizational structure associated 
with this recommendation, submit to the USDA Director of Civil 
Rights any required documentation to effect this change. 
Wllo: Agency Heads When: 45 days 

D Expedite approval of changes in organizational structure. 
Who: Assistant Secretary When: Immediately, upon receipt 

for Administration of documentation 

E Execute necessary directives to return counselors to agencies. 
Who: Assistant Secretary When: Immediately 

for Administration 
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F Hold Agency Heads and civil rights directors accountable for meet
ing mandated processing deadlines and for adequately training their 
staffs in all aspects of civil rights, including conflict management. 
Who: Assistant Secretary When: Immediately; ongoing. 

for Administration; 
Director, 
Office of Civil Rights 

Adopt a New Conflict Management Policy at USDA 

89. Adopt and announce as USDA's official policy that management is 
responsible for preventing conflict and resolving disputes at the lowest 
possible level by resolving the underlying issues and preventing recur
rence of conflicts. Resolve conflicts using an "interest based" approach 
whenever possible. 

Action Plan 
A Issue a statement that forcefully states policy for resolving disputes 

on an interest-based approach and that USDA's past philosophy of 
"settle at all costs" is not acceptable. 
Who: The Secretary When: 30 days 

B Direct that EEO counselors and other USDA personnel with dispute 
resolution responsibilities are not to be rated eXClusively or even 
primarily on their settlement/resolution rates. Instead, ratings should 
be based primarily on the quality of the dispute resolution services 
these employees provide. 
Who: The Secretary When: 30 days 

90. Convene a team, with representatives from all mission areas/agencies, to 
develop a USDA program implementing the Department's new conflict 
management policy. 

Action Plan 
A Direct each agency/mission area to designate one or two representa

tives for membership on the Department's Conflict Management 
Team (CMT). 
Who: The Secretary When: Immediately 

B Select team leader having the necessary conflict resolution knowl
edge and skills. 
Who: The Secretary When: Immediately 
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C Develop recommendations on implementing complaint 
prevention/resolution programs. 
Who: Conflict Management When: 45 days 

Team 

D Determine how responsibility for conflict resolution programs shall 
be divided between agencies and the Department. 
Who: Conflict Management When: 45 days 

Team 

E Reassess the role of the EEO counselors and determine whether 
counselors should serve as mediators. 
Who: Conflict Management When: 45 days 

Team 

Eliminate Dispute Resolution Boards, 
Regional Service Centers 

91. Eliminate the Dispute Resolution Boards and close the Department's 
Civil Rights Regional Service Centers. 

Action Plan 
A Communicate closure of civil rights service centers directly to the 

affected employees before making the public announcement. 
Who: Assistant Secretary When: Immediately 

for Administration 

B Announce to the USDA community the discontinuation of boards 
and closures. 
Who: Assistant Secretary When: October I, 1997 

for Administration 

C Provide a Career transition and placement program for employees 
affected by service center closings. 
Who: Human Resources When: 45 days 
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Consolidate Offices Under the Assistant Secretary 
of Administration 

92. Consolidate all administration and management functions under the ASA 
with full delegation of authority. This consolidation will bring the Chief 
Financial Officer, the Chief Information Officer, the Office of Small and 
Disadvantaged Business Utilization, and the Service Center 
Implementation Team under the ASA. 

Action Plan 
. A Prepare the necessary draft legislation to move the CFO, CIO, and 

OSDBU reporting from the Secretary to the ASA. 
Who: General Counsel When: 30 days 

B Ensure that the ASA has demonstrated leadership skills in managing 
administration functions in a large and complex organization. Such 
leadership should have a track record with results. 
Who: The Secretary When: Immediately 

C Ensure that ASA is able to implement the new organizational struc
ture with the full support and resources from the Secretary. This 
includes full authority to adjust leadership to make this happen, 
including removal of those who do not support the new structure. 
Who: The Secretary When: Immediately 
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I n addition to using the information gained at the listening sessions to 
help develop this report and make recommendations, USDA will provide 
follow-up to those who voiced concerns about civil rights at USDA. 

During each session, Secretary Glickman or Deputy Secretary Rominger 
requested staff to follow up by investigating some individual cases of speak
ers. That is currently being done and the process will continue. 

However, the recommendations contained in this report are intended to 
solve the underlying civil rights problems at USDA to make the system work 
for both customers and employees. The recommendations are also intended 
to provide a framework for civil rights at USDA into the next century. 

Listening Sessions 

The CRAT sponsored 12 listening sessions, which were held in II locations 
across the country, in January of 1997. The sessions were designed to hear 
"first hand" from both customers-especially socially disadvantaged and 
minority farmers-and USDA employees about what was wrong with civil 
rights at the Department. The CRAT held 9 listening sessions with customers 
and 3 with employees. Each customer listening session was tailored to 
address the concerns of specific gender, racial and cultural groups, including 
American Indians, Hispanics, and Asians. Each session followed the same 
basic format, which was designed to hear from the maximum number of peo
ple in a 3-hour period. When needed, language translators were provided. 

Customers and employees who did not speak at the listening sessions or 
did not wish to speak openly were able to submit recorded or written state
ments to the CRAT. USDA also established an e-mail address, a fax number, 
and a Hot Line for civil rights comments. 

Over 2,000 customers and 900 employees attended the sessions. Those 
who spoke voiced concerns about program delivery and civil rights issues at 
USDA. Some spoke as individuals, others represented groups. 

Customers' Major Issues 

Major farmer concerns focused on program delivery. Speakers told of abuse 
and discrimination in loan processing, delays in delivery of approved loans, and 
lack of timely information and help needed to participate in USDA programs. 

Some speakers voiced concern over the decline of minority farmers and 
farms in the South and Southwest. Some farmers and farm advocates spoke 
of a perception that USDA is involved in a conspiracy to take land from 
minority farmers and let wealthy land-owners buy it, often at a fraction of the 
land's worth. 

All customer sessions raised the issue of the lack of a USDA workforce 
that reflects the diversity of the customers in USDA's field offices. 
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Employees' Major Issues 

USDA employees tended to focus on unfair management practices, insensi
tive managers, hostile work environments, and lack of protection from 
reprisals. Many employees felt they were discriminated against because of 
race, national origin, religion, sexual orientation, disability, gender, or age. 

Employees said USDA management is neither accountable for nor 
committed to civil rights. Many complained about the complaint process. 
Some pointed out it had been years since they'd filed a complaint and they 
had heard nothing back about the status of the complaint. 

Listening Sessions: 

January 6, 1997 
January 7, 1997 
January 7, 1997 
January 8, 1997 
January 10, 1997 
January II, 1997 
January 13, 1997 
January 16, 1997 
January 17, 1997 
January 22, 1997 
January 22, 1997 
January 24, 1997 

Customer Listening Session, Albany, GA 
Employee Listening Session, New Orleans, LA 
Customer Listening Session, Memphis, TN 
Customer Listening Session, Halifax, NC 
Customer Listening Session, Tulsa, OK 
Customer Listening Session, Brownsville, TX 
Customer Listening Session, Window Rock, AZ 
Customer Listening Session, Salinas, CA 
Employee Listening Session, Woodland, CA 
Employee Listening Session, Washington, DC 
Customer Listening Session, Washington, DC 
Customer Listening Session, Belzoni, MS 
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A great many people, too numerous to list, both within and outside of 
USDA, helped the Civil Rights Action Team by providing informa
tion and other support, often on short notice. The team thanks all of 

those who provided help, with a special thanks to the following USDA staffs: 

State Food and Agriculture Committees at listening session locations 

Natural Resources Conservation Service 
Office of the Chief 
Quality Management and Program Evaluation Division 
Office of Public Affairs 
Administrative Services 

Policy Analysis and Coordination Center-Civil Rights 

Policy Analysis and Coordination Center-Human Resources 

Office of Operations 

Office of Management Services 

Modernization of Administrative Processes 

Economic Research Service 

Office of the Chief Financial Officer 

Office of Congressional Relations 

Office of the General Counsel 

Office of Inspector General 

Office of Communications 

Office of Budget and Program Analysis 

Office of the Executive Secretariat 

National Appeals Division 

Farm Service Agency 

Farm and Foreign Agricultural Services Mission Area 

Food and Consumer Service 

Rural Development 

Civil Rights Action Team Hotline Staff 

Office of Chief Information Officer 

Agricultural Research Service 

Forest Service 

The team also thanks those Congressional representatives and members of 
their staffs who attended listening sessions. 
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Civil Rights Action Team 

Sponsors: 

Daniel R. Glickman, Secretary of Agriculture 

Richard E. Rominger, Deputy Secretary of Agriculture 

Team Leader: 

Pearlie S. Reed, Associate Chief, Natural Resources Conservation Service 

Members: 

Steve Anaya, State Director, New Mexico, Rural Development 

Gary Barber, Director, Executive Services Staff, Office of the Chief 
Financial Officer 

John Bottum, Associate Deputy Administrator, Cooperative State Research, 
Education, and Extension Service 

Sharon Cooney-Smith, USDA LaborlManagement Partnership Council, 
American Federation of Government Employees, Farm Service Agency 

Leonard Hardy, Deputy Administrator for Operations and Management, 
Rural Development 

Karen Messmore, Branch Chief, Personnel Division, Food Safety and 
Inspection Service 

Wilbur T. Peer, Associate Administrator, Rural Business-Cooperative 
Service, Rural Development 

Jerry Sesco, Deputy Chief for Research, Forest Service 

Samuel Thornton, Senior Advisor to the Secretary, Office of the Secretary 

Randy Weber, Associate Administrator, Farm Service Agency 

Floyd Wheeler, Director, Human Resources Division, Food and Consumer 
Service 

Robert Whiting, Chief, Information Management Division, Office of the 
Chief Information Officer 

Joyce Willis, Confidential Assistant to the Assistant Secretary, Marketing and 
Regulatory Programs 

Mon Vee, Assistant State Conservationist, Natural Resources Conservation 
Service 
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Civil Rights Action Team 
Executive Support 

Katherine C. Gugulis, Natural Resources Conservation Service, 
Civil Rights Action Team Chief-of-Staff 

Joan AlberteUa, Executive Assistant to Civil Rights Action Team Leader 

Michael Alexander, Policy Analysis and Coordination Center-Civil Rights 

Robert Cole, Private Consultant 

Rebecca de la Torre, Natural Resources Conservation Service 

Anne B, W. Effiand, Economic Research Service 

Gerry Gonzalez, Natural Resources Conservation Service 

Kimberly Grimes, Farm Service Agency 

Anthony Haynes, Office of Congressional Relations 

Marcella (Marcil M. Hilt, Office of Communications 

Jeff Knishkowy, Office of the General Counsel 

Sonya M. NeaJ, Natural Resources Conservation Service 

Murray Penner, Food Safety and Inspection Service 

Edwardene Pitcock, Office of Operations 

Vanessa Ross, Forest Service 

Senna Vandegrift, Natural Resources Conservation Service 

Dennis P. Workeman, Rural Development 

Tammera (Tammy) D. Wright, Agricultural Research Service 

Tijuana (Tia) G. Young, Office of the Secretary 
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Selected List of Past Reports and Recommendations 

Agricultural Research Service. Section 504 Self Evaluation. Washington, DC: 
ARS.1996. 

ARS. Civil Rights Implementation Plan. Washington, DC: ARS. 1995. 

ARS. Total Employee Workforce (PFT) 2nd quarter FY95. Washington, DC: 
ARS. 1995. 

ARS. Change in Employment Profiles by PATCOB FY84-FY92. Washington, 
DC: ARS.-E.E.O. Staff 1993. 

ARS. Change in Workforce Profile by PATCOB FY95 & FY96. Washington, 
DC: ARS. 1996 

ARS. Affirmative Employment Program FY 1993 Accomplishment Report & 
FY 1994 Update. Washington, DC: ARS. 

ARS. Affirmative Employment Program FY 1994 Accomplishment Report & 
FY 1995 Update. Washington, DC: ARS. 

ARS. Affirmative Employment Program FY 1995 Accomplishment Report & 
FY 1996 Update. Washington, DC: ARS. 

ASA. Hispanic Issues Task Force, Washington, DC: to Departmental 
Administration Employees, August 19, 1996 

Economic Research Service, Civil Rights Impact Analysis of ERS Use of 
Buyout Authority, Washington, DC: Letter Patricia C. Browne to Susan 
Offutt, August 20, 1996. 

Economic Research Service, Civil Rights Impact Analysis of the 
Reorganization of the ERS, Washington, DC: Memo Patricia C. Browne to W. 
Townsend through K. Collins, October 8, 1994. 

Farm Service Agency, Background Information on the LeasebacklBuyback 
and Homestead Protection Programs, Washington, DC: Memo Carolyn B. 
Cooksie to L. Hardy, January 24, 1997. 

Cooperative State Research, Education, and Extension Service. Civil Rights 
Compliance Review Report of the University of Arkansas Division of 
Agriculture Extension and Research, Washington, DC: CSREES, December 
16, 1994. 
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Cooperative State Research, Education, and Extension Service. Civil Rights 
Review Report of Agricultural Research Program Purdue University, 
Washington, DC: CSREES, December 15, 1995. 

Cooperative State Research, Education, and Extension Service. Civil Rights 
Compliance Review Report of Cooperative Extension Service, University of 
Maryland at College Park and University of Maryland Eastern Shore, 
Washington, DC: CSREES, March 14, 1996. 

Cooperative State Research, Education, and Extension Service. Civil Rights 
Compliance Review Report of New Jersey Agricultural Experiment Station 
Rutgers University/Cook College, Washington, DC: CSREES, April 26, 1995. 

Cooperative State Research, Education, and Extension Service. Civil Rights 
Compliance Review Report of Cooperative Extension Service, West Virginia 
University, Washington, DC: CSREES, July 26, 1995. 

Cooperative State Research, Education, and Extension Service. Cooperative 
State Research, Education, and Extension Service FY 1997 Civil Rights 
Implementation Plan Update, Washington, DC: CSREES, November 5, 
1996. 

Cooperative State Research, Education, and Extension Service. Cooperative 
State Research, Education, and Extension Service Workforce Profile as of 
September 1995, Washington, DC: CSREES-Equal Opportunity Staff, 
January 31, 1996. 

Cooperative State Research, Education, and Extension Service. Annual 
Performance Awards for Historically Black Colleges and Universities, Fiscal 
Year 1995, Submitted to the White House Initiative on Historically Black 
Colleges and Universities, Washington, DC: CSREES, February 1, 1996. 

Class Action Complaint. Mississippi Association of Cooperatives vs. Farmers 
Home Administration, Washington, DC: First Amendment Class-Action 
Complaint. Civ. No. 90-1601 (HHG), signed September 9, 1991. 

Forest Service. Draft Study of the Civil Rights Impact of Downsizing at the 
Forest Service, Washington, DC: Ben Dixon to the Secretary through J. Potts, 
December 19, 1996. 
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Selected List of Past Reports and Recommendations 
(continued) 

Economic Research Service. Annual Affinnative Employment Program 
Accomplishments Reports. Washington, DC: FY 1994 & 1995. 

Economic Research Service. ERS FY 1997 HBCU Report, Washington, DC: 
USDA, August 21, 1996. 

Economic Research Service. Racial/Ethnic Minorities in Rural Areas; Progress 
and Stagnation, 1980-90. Washington, DC: ERS-RED, August 1996. 

Farm Service Agency. Data on Fann Loan Applications and Foreclosures, 
Fiscal Years 1995 through 1996. 

Farm Service Agency. Income Tax Liability Resulting from Debt Write-Down, 
Washington, DC: FrnHA, May 31, 1991. 

Farm Service Agency. Reduction in Force for FAS, FSA, and RMA Federal 
Offices, Washington, DC: FFAS Handbook, November 8, 1996. 

Farm Service Agency. Operations Review Program for State and County 
Offices and COR's, Washington, DC: FAS Handbook, November 21, 1996. 

Farm Service Agency. Fann-Stored Peanut Loans and Purchases for Peanut, 
State and County Office, Washington, DC: FNS Handbook, November 1, 1996. 

Farm Service Agency. Review Checklist for Civil Rights, ECOA, and Fann 
Credit Primary Loan Servicing Compliance and Foreclosure List by State as 
of December 23, 1996. 

Farm Service Agency. Information on County and Community Committees 
and County Committee Employees, Washington, D.C: Letter from Elnora 
Dooms. January 6, 1996. 

Food and Consumer Services. Overview, Washington, DC: December 17, 
1996. 

Food and Consumer Services. Scoping, Washington, DC: no date. 

Foreign Agricultural Service. Issues of Concern Affecting African Americans 
in FAS and Other Agencies of the Farm and Foreign Agricultural Service 
Mission. Washington, DC: FAS, no date. 
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CLINTON LIBRARY 
PHOTOCOPY 

Selected List of Past Reports and Recommendations 
(continued) 

Forest Service. Annual Affirmative Employment Program Accomplishments 
Report. Washington, DC: FY 1995. 

Forest Service. Balancing Career and Personal Needs Task Force Report, 
Washington, DC: Balancing Career and Personal Needs Task Force, March 
1995. 

Forest Service. Commencement 2000; Toward a Multi-Cultural Organization; 
A Servicewide Recruitment Initiative Addressing African-American, Asian 
Pacific American, Hispanic and Native American Underrepresentation, San 
Francisco, CA.: Forest Service, December 13, 1995. 

Forest Service. Consolidated Report for the USDA Forest Service, CIP 
Process. 

Forest Service. Continuously Improving Our Work Environment, Washington, 
DC: Report of the USDA Forest Service Task Force on Work Environment. 
September 1993. 

Forest Service. Equal Opportunity Programs in the Forest Service, FY 95/96 
Civil Rights Implementation Plan Update and Accomplishments, Washington, 
DC: 1995/96. 

Forest Service. USDA Forest Service Civil Rights Program, Washington, DC: 
December 1996. 

Forest Service. NRE Mission Area Scoping, Washington, DC: NRE. January 
/0, 1997. 

Forest Service. Preparing Employees and Supervisors for a Multicultural 
Organization, A Report by Three Working Groups, Washington, DC: 
Commissioned by the Chief. December 1993. 

Forest Service. Secretary's Civil Rights Initiative, All Employee Letter, 
Washington, DC: December 20,1996. 

Forest Service. Toward a Multicultural Organization-Report of the USDA 
Forest Service on Worliforce Diversity, Washington, DC: March 1991. 

GAO. Equal Employment Opportunity: Women and Minority Representation 
at Interior, Agriculture, Navy, and State, Washington, DC: GAO Report, 
September 1995. 
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CLINTON LIBRARY 
PHOTOCOPY 

Selected List of Past Reports and Recommendations 
(continued) 

GAO, Minority and Female Farmers: Participation and Representation in 
USDA Programs, Briefing for House Agriculture Committee by GAO. 
Washington, DC: GAO, April 10, 1996. 

GAO, Farm Programs, Efforts to Achieve Fair Treatment of Minority 
Farmers, Draft Report to the Committee on Agriculture, House of 
Representatives. Washington, DC: (GAO) Report RCED-97-41, September 
1996. 

GLOBE, USDA GLOBE Recommendations to the Civil Rights Action Team, 
Washington, DC: GLOBE, December 30,1996. 

Valerie Grim. Black Participation in the Farmers Home Administration and 
Agricultural Stabilization and Conservation Service,: Agricultural History 
Vol. 70, No.2,. Spring 1996, pp. 321-336. 

Stanford P. Gwin Summary of Reaction to Belzoni Listening Session, Belzoni, 
MS.: for Samuel Thorton, January 23,1997. 

Farm Service Agency. Status on Outstanding Foreclosures Near Sale and 
Accelerated Accounts. Washington, DC: letter Arthur V. Hall to C.B. Cooksie, 
December 23, 1996. 

Hispanic Issues Task Force. Recommendations Relating to the Hispanic 
Community, Washington, DC: Letter to P. Reed, January 29,1997. 

Intertribal Agriculture Council. Letter to Pearlie Reed, January 14, 1997. 

Farm Service Agency. Discipline for CRlEEO Violations. Washington, DC: 
Letter from Kurt Lauer to A. Effland, January 21, 1997. 

D. Leab Meltzcr. Federal Workplace Ombuds commissioned by the 
Administrative Conference of the United States, Washington, DC: 
Administrative Conference of the United States, November 5, 1996. 

OJ. Miller & Associates, Inc. Disparity Study Final Report, Atlanta, GA.: 
OJ. Miller & Associates, March 4,1996. 

David Montoya, Issues and Recommendations, Washington, DC: Letter to 
W. Townsend, May 17, 1996. 

National Agricultural Statistics Service, Change in Workforce EEO Profile by 
PATCOB, October 21, 1996. 
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CLINTON LIBRARY 
PHOTOCOPY 

Selected List of Past Reports and Recommendations 
(continued) 

National Agricultural Statistics Service, Affirmative Employment Program 
(AEP) Plan: Fiscal Year 1994 Accomplishments Reports and 1995 AEP 
Update. 

National Agricultural Statistics Service, Affirmative Employment Program 
(AEP) Plan: Fiscal Year 1995 Accomplishments Reports and 1996 AEP 
Update. 

National Finance Center, Change in Workforce EEO Profile by PATCO, New 
Orleans, LA.: October 21, 1996. 

National Finance Center, USDA RNO Report, New Orleans, LA.: January 29, 
1997. 

National Performance Review. Creating a New TEAM-USDA: Through 
Empowerment & Excellence, Washington, DC: USDA's National 
Performance Review Team, February 1994. 

Natural Resources Conservation Service, Civil Rights Program Delivery, 
Harrisburg, PA.: November 1996. 

Natural Resources Conservation Service, Pre-inventory voluntary debl resln/c
lure conservalion contracl (Seclion 349), Washington, DC: NRCS, no date. 

Natural Resources Conservation Service, Guide for Appraising Operalions al 
Regional and State Offices, Washington, DC: NRCS, June 18, 1996. 

Natural Resources & Environment, NRE Mission Area Scoping, Washington, 
DC: NRCS, January 22, 1997. 

Office of Chief Financial Officer, Equal Employment Opportunity, Civil 
Rights Analysis. Washington, DC: OCFO, December 24, 1996. 

Office of Civil Rights Enforcement. Report of the USDA Task Force on 
Sexual Orientation, Washington, DC: USDA, January 31, 1994. 

Office of Federal Operations. ADR Study, U.S. Equal Employment 
Opportunity Commission, Office of Federal Operations, Washington, DC: 
Office of Federal Operations, November 1996. 

Office of the General Counsel. Discrimination in USDA Conducted 
Programs, Washington, DC: Letter to 1. Gilliland through J .M. Kelly, 
October 7, 1993 . 
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CIVIL RIGHTS Appendix B 

Selected List of Past Reports and Recommendations 
(continued) . 

Office of Inspector GeneraL Debt Restructuring for Delinquent Farmer 
Program Borrowers, Washington, DC: Letter to L. Hardy, January 9, 1997 

OSDBU, Equal Opportunity for Minority and Women-Owned Business Within 
an Overall EOP in USDA, Washington, DC: Letter to P. Reed. 

George Robertson, Realignment of Policy Analysis and Coordination Center
Civil Rights, Washington, DC: Memo to Secretary through W. Townsend, 
December 23, 1996. 

Rural Coalition. Testimony of the Rural Coalition, Washington, DC: House 
Appropriations Committee, Subcommittee on Agriculture, FY 1997 
Agriculture Appropriations, April 7, 1996. 

Rural Coalition, Urgent Issues Relating 10 Minority Farmers, Washington, 
DC: June 28, 1996. 

Rural Coalition, Letter to Secretary Glickman, Washington, DC: October 10, 
1996. 

Rural Coalition. Recommendation to CRAT, Washington, DC: Memo from L. 
Picciano to P. Reed, December 23, 1996. 

Research, Education, Economics. Civil Rights Impact Analysis Statement, 
Washington, DC: REE, 1995. 

Research, Education, Economics. Annual Affirmative Employee Program 
Accomplishments Reports, Washington, DC: FY 1995. 

Rural Development. Equal Opportunity - Program Compliance Findings. 
Washington, DC: Rural Development, no date. 

Rural Development. NACS Response for C.R. Task Force. Edwardsville, IL.: 
Letter from G. Mersinger to D. Thomas, January 8, 1997. 

Rural Housing Service. Civil Rights Multi-Housing Program Delivery Issues, 
Washington, DC: Letter from C. Grate to C. Wehrwein, January 8, 1997. 

U.S. Commission on Civil Rights. Equal Opportunity in Farm Programs, 
Washington, DC: U.S. Commission on Civil Rights, 1965. 

U.S. Commission on Civil Rights. "Federal Title VI Enforcement to Ensure 
Nondiscrimination in Federally Assisted Programs," Washington, DC: U.S. 
Commission on Civil Rights, June 1996. 
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Selected List of Past Reports and Recommendations 
(continued) 

U.S. Commission on Civil Rights. The Decline of Black Farming in America, 
Washington, DC: U.S. Commission on Civil Rights, February 1982. 

U.S. Department of Agriculture. Blue Ribbon Task Force, Civil Rights Forum 
and Blue Ribbon Task Force Report, Washington, DC: USDA, May 8 and 
May 14, 1996. 

U.S. Department of Agriculture. Civil Rights Forum: Building Bridges for a 
Better USDA (Transcripts), Washington, DC: USDA, May 14, 1996. 

U.S. Department of Agriculture. Civil Rights Progress Report, Washington, 
DC: aCRE, June 12, 1996. 

U.S. Department of Agriculture. Changing the Culture at the USDA, 
Washington, DC: Secretary Espy, no date. 

U.S. Department of Agriculture. Equal Employment Opportunity/ Civil Rights 
Resource Inventory by Mission Area, Washington, DC: USDA, FY 1996. 

U.S. Department of Agriculture. Frameworkfor Change: Work Force 
Diversity and Delivery of Programs, Washington, DC: USDA, May 1990. 

U.S. Department of Agriculture. Hispanic Issues Task Force Draft Action 
Plan, Washington, DC: USDA, January 24, 1997. 

U.S. Department of Agriculture. Report of the USDA Task Force on Black 
Farm Ownership, Washington, DC: USDA, September 22, 1983. 

U.S. Department of Agriculture. Report on Civil Rights Compliance Reviews, 
Washington, DC: USDA, October 1991. 

U.S. Department of Agriculture. Final Report· Review of NFC Promotion 
Praciices, Washington, DC: NFC, May 3, 1996. 

U.S. Department of Agriculture. Small or Limited Resources Farmer/Rancher 
Initiative Departmental Action Plan Framework, Washington, DC: aCRE, no 
date. 

U.S. Department of Agriculture. USDA Civil Rights Organizational Structure 
and Civil Rights Resources, Washington, DC: USDA, December 1996. 

U.S. Department of Agriculture. USDA Coalition of Minority Employees, 
Washington, DC: Letter from L. Lucas to D. Glickman, October 7, 1996. 
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Selected List of Past Reports and Recommendations 
(continued) 

U. S. Department of Agriculture. USDA Dispute Resolution Board Pilot 
Project Evaluation, Final Report, Washington, DC: USDA, May 1994. 

U. S. Department of Agriculture. USDA Policy on Senior Executive Service 
Merit Staffing, Washington, DC: USDA, January 3,1997. 

U.S. Department of Housing and Urban Development, Memorandum oj 
Understanding Between the USDA and U.S. Department oj Housing and 
Urban Development, Washington, DC: no date. 

U.S. Department of the Interior, FY 1996 Annual Affirmative Employment 
Program Accomplishment ReportJor Fiscal Year Ending Sept. 30, 1995, 
Washington, DC: U.S. Department of the Interior. 

U.S. Department of Justice, Office of the Associate Attorney General, 
Memorandum to General Counsels, Post-Aderand Guidance on Affirmative 
Action in Federal Employment, Washington, DC: February 29, 1996. 

U.S. Equal Employment Opportunity Commission. ADR Study, Washington, 
DC: USEEOC, 1996. 

U. S. House of Representatives. Summary oj Bankhead-lones Farm Tenant 
Act oj 1937 (HR-7562), Washington, DC: U.S. Congress, July 22, 1937. 

U.S. House of Representatives. The Minority Farmer: A Disappearing 
American Resource; Has the Farmers Home Administration Been the Primary 
Catalyst? House Report 101-984. Committee on Government Operations, 
Government Information, Justice and Agriculture Subcommittee, U.S. House of 
Representatives, WaShington, DC: U.S. Congress, November 20, 1990. 

U.S. House of Representatives. Amendments to Soil Conservation and 
Domestic Allotment Act; 75th Congress., 3rd Session-Ch. 30, Washington, 
DC: U.S. Congress, February 16, 1938. 

Randy Weber. Mission Area Scoping, Washington, DC: to K. Gugulis, 
January 2,1997. 

Randy Weber. Suggestions for Improvement of the Civil Rights Program, 
Washington, DC, December 23, 1996. 

Westover Consultants, Inc. Pre-Training Attitudinal Survey on Workforce 
Diversity, Silver Spring, MD: done under contract to USDA Foreign 
Agricultural Service, March 5, 1993. 
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U.S. Department of Agriculture 
Breakdown by Agency as of 9/30/96 

Office of the 
Secretary 

Agricultural 
Marketing Service 

Agricultural Research 

Total 

All Women 

# 47 25 
% 53.19 

# 2633 1067 
% 40.52 

# 6536 2584 

White 

Men Women 

16 20 
34.04 42.55 

1331 779 
50.55 29.59 

3406 2060 
Service % 39.53 52.11 31.52 

Rural Housing Service # 6578 4270· 1947 3476 

Foreign Agricultural 
Service 

Forest Service 

Office of 
Communications 

Office of the 
General Counsel 

Rural Utilities 
Service 

Natural Resources 
Conservation Service 

Economic Research 
Service 

National Agricu~ural 
Statistics Service 

Coop. State. Res., 

Educ. & Exten. 

Office of Inspector 
General 

Food & Consumer 
Service 

Rural Businessa 

Cooperative Service 

% 64.91 29.60 52.84 

# 525 267 
% 50.86 

# 29074 11471 
% 

# 105 
% 

39.45 

54 
51.43 

# 190 104 
% 54.74 

# 355 
% 

129 
36.34 

# 10811 2757 
% 25.50 

223 145 
42.48 27.62 

14964 9518 
51.47 32.74 

40 26 
38.10 24.76 

80 74 
42.11 38.95 

198 70 
55.77 19.72 

6973 2275 
64.50 21.04 

# 537 225 276 116 
% 41.90 51.40 21.60 

# 933 458 417 349 
% 49.09 44.69 37.41 

# 309 198 90 91 
% 64.08 29.13 29.45 

# 705 299 325 173 
% 42.41 46.10 24.54 

# 1660 1032 497 652 
% 62. 17 29.94 39.28 

# 111 49 52 23 
% 44.14 46.85 20.72 

:lTON LIBRARY 
?HOTOCOPY 

Black Hispanic 

Men Women Men Women 

5 5 0 0 
10 10.64 0.00 0.00 

130 205 
4.94 7.79 

242 338 
3.70 5.17 

246 505 
3.74 7.68 

19 114 
3.62 21.71 

552 598 
1.90 2.06 

11 28 

65 51 
2.47 1.94 

151 76 
2.31 1.16 

63 153 
0.96 2.33 

11 4 
2.10 0.76 

1043 594 
3.59 2.04 

o o 
10.48 26.67 0.00 0.00 

4 28 2 
2.11 14.74 1.05 0.53 

16 53 3 2 

4.51 14.93 0.85 0.56 

521 248 294 116 
4.82 2.29 2.72 1.07 

12 96 5 3 
2.23 17.88 0.93 0.56 

39 78 8 16 
4.18 8.36 0.86 1.71 

15 103 3 3 

4.85 33.33 0.97 0.97 

46 98 21 11 
6.52 13.90 2.98 1.56 

81 284 
4.88 17.11 

7 24 

34 59 
2.05 3.55 

6.31 21.62 0.90 0.90 

Asian American 

Pacific Islander 

Men Women 

1 
2.13 

27 
1.03 

135 
2.07 

25 
0.38 

5 
0.95 

227 
0.78 

o 
0.00 

o 
0.00 

8 
2.25 

76 
0.70 

19 
3.54 

9 
0.96 

2 

0.65 

10 
1.42 

13 
0.78 

0.90 

o 
0.00 

20 
0.76 

89 
1.36 

60 
0.91 

3 
0.57 

220 
0.76 

o 
0.00 

1 

0.53 

3 
0.85 

45 
0.42 

9 
1.68 

13 
1.39 

o 
0.00 

16 
2.27 

30 
1.81 

1 

0.90 
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American Indian 
Alaskan Native 

Men Women 

o 0 
0.00 0.00 

13 12 
0.49 0.46 

18 21 
0.28 0.32 

27 76 
0.41 1.16 

o 1 

0.00 0.19 

817 
2.81 

o 

541 
1.86 

o 
0.00 0.00 

o 
0.00 

0.28 

190 
1.76 

o 

o 
0.00 

0.28 

73 
0.68 

0.00 0.19 

2 2 
0.21 0.21 

1 1 

0.32 0.32 

4 

0.57 0.14 

3 
0.18 

1 

0.90 

7 
0.42 

o 
0.00 
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u.s. Department of Agriculture 
Breakdown by Agency as of 9/30/96 
(continued) 

Total 

All Women 

Animal & Plant # 4801 1920 
Health Inspection Svc. % 39.99 

Grain Inspection # 791 199 

Packers & Stockyard % 25.16 

Food Safety & # 8970 2830 
Inspection Service % 31.55 

Office of the Chief 
Economist 

Office Budget 
& Program Analysis 

Office of Information 
Resources Mgmt. 

Office of the Chief 

Financial Officer 

Office of 
Administrative Law 

Office of Civil 
Rights Enforcement 

Office of Personnel 

Office of Operations 

# 34 10 
% 29.41 

# 68 34 
% 50.00 

# 252 110 
% 43.65 

# 1545 1100 
% 71.20 

# 17 12 
% 70.59 

# 114 78 
% 68.42 

# 113 80 
% 70.80 

# 288 138 
% 47.92 

Men Women 

2105 1419 
43,85 29.56 

439 136 
55.50 17.19 

5006 2020 
55.81 22.52 

. 23 7 
67.65 20.59 

28 21 
41.18 30,88 

123 75 
48.81 29.76 

297 562 
19.22 36.38 

5 4 
29.41 23.53 

13 15 
11.40 13.16 

26 30 
23.01 26.55 

43 33 
14.93 11.46 

AlternatiVe Agr. # 5 3 2 
Res. & Comm. Center % 60.00 40.00 20.00 

Off. of Small & # 10 9 2 
Disadvantaged Bus. % 90. 00 10.00 20.00 

Office of the 
Executive Secretariat 

Farm Service 
Agency 

National Appeals 
Division 

TOTAL 

# 17 15 
% 88.24 

# 6407 3323 

% 51.87 

# 126 50 
% 39.68 

1 3 
5.88 17.65 

2724 2715 
42.52 42.38 

69 38 
54.76 30.16 

# 84669 34902 41740 26930 

% 41.22 49.30 31.81 

CLINTON LIBRARY 
PHOTOCOPY 

Black Hispanic 

Men Women Men Women 

155 234 
3.23 4.87 

132 49 
16.69 6.19 

469 635 
5.23 7,08 

414 178 
8.62 3.71 

7 8 
0.88 1.01 

333 72 
3,71 0.80 

o 3 0 0 
0.00 8,82 0.00 0.00 

5 12 a 1 
7.35 17.65 0.00 1.47 

12 31 3 2 
4.76 12,30 1.19 0.79 

105 484 26 27 
6.80 31.33 1.68 1.75 

o 7 0 0 
0.00 41.18 0.00 0.00 

12 47 9 9 
10.53 41.23 7.89 7.89 

6 44 0 1 
5.31 38.94 0.00 0.88 

102 100 
35.42 34.72 

2 

0.35 0.69 

a 2 a 0 
0.00 40.00 0.00 0.00 

a 7 0 0 
0.00 70.00 0.00 0.00 

1 12 0 0 
5, 88 70.59 0.00 0.00 

211 460 89 74 
3.29 7.18 1.39 1.15 

4 12 2 0 
3.17 9.52 1.59 0,00 

3160 4944 2588 1464 
3.73 5.84 3.06 1.73 

Asian American 
Pacific Islander 

Men Women 

187 
3.90 

6 
0.76 

264 
2.94 

1 

2.94 

1.47 

3 
1.19 

8 
0.52 

o 
0.00 

1 

0.88 

1 

0.88 

3 
1.04 

o 
0.00 

o 
0,00 

o 
0.00 

21 
0.33 

o 
0,00 

1054 
1.24 

71 
1.48 

3 
0.38 

52 
0.58 

o 
0.00 

o 
0.00 

2 
0.79 

20 
1.29 

4,88 

5 
4.39 

3 
2.65 

3 
1.04 

o 
0.00 

o 
0.00 

o 
0,00 

26 
0.41 

o 
0.00 

696 
0.82 

American Indian 
Alaskan Native 

Men Women 

20 18 
0.42 0.37 

8 3 
1.01 0.38 

68 51 
0.76 0.57 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.40 0.00 

9 7 
0.58 0.45 

o 0 
0.00 0.00 

0.88 

o 
0.00 

2 
1.75 

2 
1.77 

o 
0.35 0,00 

o 0 
0.00 0.00 

a 0 
0.00 0.00 

o 0 
0,00 0.00 

39 48 
0.61 0.75 

a 
0.79 0.00 

1225 868 
1.45 1.03 
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u.s. Department of Agriculture 
Breakdown by Grade or Level Within Pay Plan for Agency
GS 1 Through 8 as of 9/30/96 

Office olthe 
Secretary 

Agricultural 
Marketing Servfce 

Agricultural Research 
Service 

Rural Housing Service 

Foreign Agricuttural 
Service 

Forest Service 

Office of 
Communications 

Office of the 
General Counsel 

Rural Utilities 
Service 

Natural Resources 
Conservation Service 

Economic Research 
Service 

National Agricultural 
Statistics Service 

Coop. State. Res., 
Educ. & Exten. 

Office of Inspector 

General 

Food & Consumer 
Service 

RUral Business
Cooperative Service 

Total 

AU Women 

# 2 
% 

2 
100.00 

# 960 650 
% 67.71 

# 2226 1527 
% 68.60 

• 2996 2849 
% 95.09 

# 88 85 
% 96.59 

# 10683 5904 
% 55.27 

# 13 
% 

9 

69.23 

# 40 36 
% 90.00 

# 59 58 
% 98.31 

# 2999 1286 
% 42.88 

# 94 88 
% 93.62 

# 340 307 
% 90.29 

# 105 99 
% 94.29 

# 104 92 
% 88.46 

# 270 250 
% 92.59 

# 17 17 
% 100.00 

CLINTON LIBRARY 
PHOTOCOPY 

White 

Men Women 

o 
0.00 50.00 

232 469 
24.17 48.85 

549 1203 
24.66 54.04 

106 2338 
3.54 78.04 

o 16 
0.00 18.18 

3691 4740 
34.55 44.37 

3 
7.70 23.08 

2 17 
5.00 42.50 

o 23 
0.00 38.98 

1446 1057 
48.22 35.25 

5 11 
5.32 11.70 

20 241 
5.88 70.88 

2 28 
1.90 26.67 

7 45 
6.73 43.27 

8 110 
2.96 40.74 

o 3 
0.00 17.65 

Black Hispanic 

Men Women Men Women 

o o o 
o. 50.00 0.00 0.00 

45 135 22 29 
4.69 14.06 2.29 3.02 

70 218 55 59 
3.14 9.79 2.47 2.65 

34 310 4 99 
1.13 10.35 0.13 3.30 

2 68 1 0 
2.27 77.27 1.14 0.00 

234 330 438 375 
2.19 3.09 4.10 3.51 

3 6 o o 
23.08 46.15 0.00 0.00 

2 17 0 
5.00 42.50 0.00 2.50 

1 32 0 

1.69 54.24 0.00 1.69 

115 123 70 48 
3.83 4.10 2.33 1.60 

76 o 
1.06 80.85 0.00 1.06 

7 45 10 
2.06 13.24 0.29 2.94 

3 70 
2.86 66.67 0.95 0.95 

38 2 3 
0.96 36.54 1.92 2.88 

9 106 3 18 
3.33 39.26 1.11 6.67 

o 13 0 1 
0.00 76.47 0.00 5.88 

Asian American 
Pacific Islander 

Men Women 

o 
0.00 

6 

0.63 

18 
0.81 

0.03 

o 
0.00 

41 
0.38 

o 
0.00 

o 
0.00 

o 
0.00 

18 
0.60 

o 
0.00 

4 

1.18 

o 
0.00 

2 
1.92 

o 
0.00 

o 
0.00 

o 
0.00 

12 
1.25 

35 
1.57 

41 
1.37 

o 
0.00 

100 
0.94 

o 
0.00 

2.50 

1.69 

22 
0.73 

o 
0.00 

9 
2.65 

o 
0.00 

5 
4.81 

12 
4.44 

o 
0.00 
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American Indian 
Alaskan Native 

Men Women 

o 
0.00 

5 
0.52 

7 
0.31 

o 
0.00 

5 
0.52 

12 
0.54 

2 61 
0.07 2.04 

o 
0.00 

375 
3.51 

o 
0.00 

1.14 

359 
3.36 

o 
0.00 

o 0 
0.00 0.00 

o 
0.00 1.69 

64 
2.13 

o 

36 
1.20 

o 
0.00 0.00 

2 
0.29 0.59 

o 0 
0.00 0.00 

o 
0.00 0.96 

o 4 
0.00 1.48 

o 
0.00 

o 
0.00 
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u.s. Department of Agriculture 
Breakdown by Grade or Level Within Pay Plan for Agency 
GS 1 Through 8 as of 9/30/96 (continued) 

CLINTON LIBRARY 
PHOTOCOPY 

Total 

All Women 

Animal & Plant # 1601 1013 
Health Inspection Sve. % 63.27 

Grain Inspection # 259 124 

Packers & Stockyard % 47.88 

Food Safety & # 4764 2050 
Inspection Service % 43.03 

Office of the Chief 
Economist 

Office Budget 
& Program Analysis 

Office of Information 
Resources Mgmt. 

Office of the Chief 
Financial Officer 

Office of 
Administrative Law 

Office of Civil 
Rights Enforcement 

Office of Personnel 

Office of Operations 

Alternative Agr. 
Res. & Camm. Center 

Off. of Small & 
Disadvantaged Bus. 

Office of the 
Executive Secretariat 

Farm Service 
Agency 

National Appeals 
DIVision 

# 5 5 
% 100.00 

# 8 

% 

6 
75.00 

# 29 23 
% 79.31 

# 795 693 

% 87.17 

# 7 7 
% 100.00 

# 24 23 
% 95.83 

# 35 31 
% 88.57 

# 79 50 
% 63.29 

# 

% 100.00 

# 2 2 
% 100.00 

# 7 

% 

6 
85.71 

# 2153 1999 
% 92.85 

# 16 14 
% 87.50 

White 

Men Women 

357 755 
22.30 47.16 

89 83 
34.36 32.05 

2267 1472 
47.59 30.90 

·0 2 
0.00 40.00 

o 1 

0.00 12.50 

5 13 
17.24 44.83 

57 341 
7.17 42.89 

o 
0.00 14.29 

o 5 
0.00 20.83 

1 8 

2.86 22.86 

3 5 
3.80 6.33 

o o 
0.00 0.00 

o 0 
0.00 0.00 

o 
0.00 14.29 

103 1641 
4.78 76.22 

10 
6.25 62.50 

NOTE: GS Pay Plan 

Black Hispanic 

Men Women Men Women 

45 137 150 89 
2.81 8.56 9.37 5.56 

41 35 2 3 
15.88 13.51 0.77 1.16 

234 466 154 47 
4.91 9.78 3.23 0.99 

o 3 0 0 
0.00 60.00 0.00 0.00 

2 4 o 1 

25.00 50.00 0.00 12.50 

9 0 0 
3.45 31.03 0.00 0.00 

37 322 4 17 
4.65 40.50 0.50 2.14 

o 5 0 0 
0.00 71.43 0.00 0.00 

15 0 
4.17 62.50 0.00 4.17 

3 21 0 0 
8. 60.00 0.00 0.00 

26 44 0 0 
32.91 55.70 0.00 0.00 

o o o 
0.00 100.00 0.00 0.00 

o 2 0 0 
O. 100.00 0.00 0.00 

5 0 0 
14.29 71.43 0.00 0.00 

38 257 10 49 
1.76 11.94 0.46 2.28 

4 0 0 
6.25 25.00 0.00 0.00 

ASian American 
Pacific Islander 

Men Women 

30 
1.87 

1 

0.39 

15 
0.31 

o 
0.00 

o 
0.00 

o 
0.00 

3 
0.38 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

0.05 

o 
0.00 

24 
1.50 

2 
0.77 

25 
0.52 

o 
0.00 

o 
0.00 

3.45 

10 
1.26 

14.29 

2 
8.33 

1 

2.86 

1.27 

o 
0.00 

o 
0.00 

o 
0.00 

13 
0.60 

o 
0.00 
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American Indian 
Alaskan Native 

Men Women 

6 8 
0.37 0.50 

2 1 
0.77 0.39 

44 40 
0.92 0.84 

o 0 
0.00 0.00 

o 
0.00 

o 
0.00 

o 0 
0.00 0.00 

3 
0.13 0.38 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 1 
0.00 2.86 

o 0 
0.00 0.00 

o 
0.00 

o 
0.00 

o 0 
0.00 0.00 

00 
0.00 0.00 

2 
0.09 

39 
1.81 

o 0 
0.00 0.00 
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u.s. Department of Agriculture 
Breakdown by Grade or Level Within Pay Plan for Agency
GS 9 Through 12 as of 9/30/96 

Office of the 
Secretary 

Agricultural 
Marketing Service 

Total White 

All Women· Men Women 

# 9 
% 

8 
88.89 

# 1365 354 
% 21.93 

6 
11.11 66.67 

871 261 
63.81 19.12 

Agricultural Research # 1928 750 1048 602 
Service % 38.90 54.36 31.22 

Rural Housing Service # 2926 1268 " 1404 1030 

Foreign Agricultural 
Service 

Forest Service 

Office 01 
Communications 

Office of the 
General Counsel 

Rural Utilities 
Service 

Natural Resources 
Conservation Service 

Economic Research 
Service 

National Agricultural 
Statistics Service 

Coop. State. Res., 
Educ. & Exten. 

Office of Inspector 
General 

Food & Consumer 
Service 

Rural Buslness
Cooperative Service 

% 43.34 47.98 35.20 

# 135 91 
% 67.41 

# 14390 4857 
% 33.75 

# 41 28 
% 68.29 

# 22 16 
% 72.73 

# 78 44 
% 56.41 

30 57 
22.22 42.22 

8381 4180 
58.24 29.05 

11 10 
28.83 24.39 

4 13 
18.18 59.09 

27 27 
34.62 34.62 

# 6831 1306 4846 1095 
% 19.12 70.94 16.03 

# 86 48 26 27 
% 55.81 30.23 31.40 

# 302 111 184 80 
% 36.75 54.30 26.49 

# 68 55 
% 80.88 

# 320 138 
% 43.13 

# 997 609 
% 61.08 

# 22 
% 

17 
7.7.27 

10 32 
14.71 47.06 

146 82 
45.63 25.63 

300 417 
30.09 41.83 

4 10 
18.18 45.45 

Black Hispanic 

Men Women Men Women 

o 
o. 

2 0 0 
22.22 0.00 0.00 

77 61 
5.64 4.47 

51 90 
2.65 4.67 

165 158 
5.64 5.40 

42 18 
3.08 1.32 

41 12 
2.13 0.62 

48 50 
1.64 1.71 

9 31 4 
6.67 22.96 2.96 0.74 

219 219 452 194 
1.52 1.52 3.14 1.35 

2 18 0 0 
4.88 43.90 0.00 0.00 

1 3 0 
4.55 13.64 4.55 0.00 

4 15 0 
5.13 19.23 0.00 1.28 

323 94 
4.73 1.38 

8 16 
9.30 18.60 

19 26 
6.29 8.61 

201 62 
2.94 0.91 

1 
1.16 1.16 

4 3 
1.32 0.99 

3 22 0 1 
4.41 32.35 0.00 1.47 

22 42 9 7 
6.88 13.13 2.81 2.89 

52 137 23 35 
5.22 13.74 2.31 3.51 

1 6 
4.55 27.27 

o 0 
0.00 0.00 

CLINTON LIBRARY 
PHOTOCOPY 

Asian American 
Pacific Islander 

Men Women 

o 
0.00 

13 
0.95 

33 
1.71 

21 
0.72 

1 

0.74 

143 
0.99 

o 
0.00 

o 
0.00 

2 
2.56 

44 
0.64 

3 
3.49 

4 
1.32 

o 
0.00 

3 
0.94 

10 
1.00 

o 
0.00 

o 
0.00 

7 
0.51 

41 
2.13 

16 
0.55 

2 
1.48 

101 
0.70 

o 
0.00 

o 
0.00 

1 

1.28 

19 
0.28 

4 
4.65 

2 
0.66 

o 
0.00 

7 
2.89 

17 
1.71 

1 
4.55 

American Indian 
Alaskan Native 

Men Women 

o 0 
0.00 0.00 

8 7 
0.59 0.51 

5 5 
0.26 0.26 

20 14 
0.68 0.48 

o 0 
0.00 0.00 

338 163 
2.35 1.13 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

1 0 
1.28 0.00 

111 36 
1.62 0.53 

o 
0.00 

o 
0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

2 0 
0.63 0.00 

3 3 
0.30 0.30 

o 
0.00 

o 
0.00 
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U.S. Department of Agriculture 
Breakdown by Grade or Level Within Pay Plan for Agency 
GS 9 Through 12 as of 9/30/96 (continued) 

CLINTON LIBRARY 
PHOTOCOPY 

Total White Black Hispanic 

All Women Men Women Men Women Men Women 

Animal & Plant # 2257 688 1132 491 81 64 204 80 
Health Inspection Svc. % 30.48 50.16 21.75 3.59 2.84 9.04 3.54 

Grain Inspection 
Packers & Stockyard 

Food Safety & 
Inspection Service 

Office of the Chief 

Economist 

Office Budget 
& Program Analysis 

Office of Information 
Resources Mgmt. 

Office of the Chief 
Financial Officer 

Office of 
Administrative Law 

Office of Civil 
Rights Enforcement 

Office of Personnel 

Office of Operations 

# 421 67 262 49 79 13 5 3 
% 15.91 62.23 11.64 18.76 3.09 1.19 0.71 

# 3549 605 2367 419 194 133 165 22 
% 17.05 66.69 11.81 5.47 3.75 4.65 0.62 

# 7 3 ·4 3 0 0 0 0 
% 42.86 57.14 42.86 0.00 0.00 0.00 0.00 

# 14 11 2 8 1 3 0 0 
% 78.57 14.23 57.14 7.14 21.43 0.00 0.00 

# 94 46 39 31 4 13 2 2 
% 48.94 41.49 32.98 4.26 13.84 2.13 2.13 

# 512 324 131 174 35 129 14 9 
% 63.28 25.56 33.98 6.84 25.20 2.73 1.76 

#44020200 
% 100.00 0.00 50.00 0.00 50.00 0.00 0.00 

# 18 14 1 3 2 7 1 3 
% 77.78 5.56 16.67 11.11 38.89 5.56 16.67 

# 19 17 1 5 o 11 0 0 
% 89.47 5.26 26.32 O. 57.89 0.00 0.00 

# 74 45 7 11 22 32 0 
% 60.81 9.46 14.86 29.73 43.24 0.00 1.35 

Alternative Agr. # 1 0 0 o 1 0 0 
Res, & Comm. Center % 100.00 0.00 0.00 0.00 100.00 0.00 0.00 

Off. of Small & 

Disadvantaged Bus. 
# 

% 
1 0 0 o 1 0 0 

100.00 0.00 0.00 O. 100.00 0.00 0.00 

Office of the # 9 9020700 
Executive Secretariat % 100.00 0.00 22.22 0.00 77.78 0.00 0.00 

Farm Service 
Agency 

National Appeals 
Division 

# 3020 1030 1792 835 102 160 57 20 
% 34.11 59.34 27.65 3.38 5.30 1.89 0.66 

#3 3 0 3 0 0 0 0 
% 100.00 0.00 100.00 0.00 0.00 0.00 0.00 

Asian American 
Pacific Islander 

Men Women 

141 45 
6.25 1.99 

3 
0.71 

1 
0.24 

195 21 
5.49 0.59 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

2 0 
2.13 0.00 

4 9 
0.78 1.76 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

1 1 
5.26 5.26 

o 1 
0.00 1.35 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

13 8 
0.43 0.26 

o 0 
0.00 0.00 
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American Indian 
Alaskan Native 

Men Women 

11 8 
0.49 0.35 

5 1 
1.19 0.24 

23 10 
0.65 0.28 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

1 0 
1.06 0.00 

4 3 
0.78 0.56 

o 0 
0.00 0.00 

o 1 
0.00 5.56 

o 0 
0.00 0.00 

1 0 
1.35 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

26 7 
0.86 0.23 

o 0 
0.00 0.00 
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u.s. Department of Agriculture 
Breakdown by Grade or Level Within Pay Plan for Agency
GS/GM 13 Thru 15 as of 9/30/96 

CLINTON LIBRARY 
PHOTOCOPY 

Total White 

All Women Men Women 

# 6 6 o 6 Office 01 the 
Secretary % 100.00 0.00 100.00 

Agricultural 
Marketing Service 

# 285 59 213 47 
% 20.70 74.74 16a.49 

Agricultural Research # 1812 272 

Service % 15.01 

Rural Housing Service # 646 150 

foreign Agricultural 
Service 

Forest Service 

Office of 
Communications 

Office of the 
General Counsel 

Rural Utilities 

Service 

Natural Resources 
Conservation Service 

Economic Research 
Service 

National Agricultural 
Statistics Service 

Coop. State. Res., 

Educ. & Exten. 

Office of Inspector 
General 

Food & Consumer 
Service 

RUral Business· 
Cooperative Service 

% 23.22 

# 173 64 
% 36.99 

# 2912 626 
% 21.50 

# 48 17 
% 35.42 

# 112 30 
% 44.64 

# 213 27 
% 12.68 

# 939 157 
% 16.72 

# 346 84 
% 24.28 

# 285 40 
% 14.04 

# 128 42 
% 32.81 

# 272 66 
% 24.26 

# 374 166 
% 44.36 

# 69 15 
% 21.74 

1422 231 
78.48 12.75 

431 105 
66.72 16.25 

98 48 
56.65 27.75 

2056 536 
70.60 18.41 

27 13 
56.25 27.08 

60 42 
53.57 37.50 

167 20 
78.40 9.39 

656 117 
68.86 12.46 

239 73 
69.08 21.10 

227 28 
79.65 9.82 

73 30 
57.03 24.44 

167 43 
61.40 15.81 

178 120 
47.59 32.09 

47 10 
68.12 14.49 

Black Hispanic 

Men Women Men Women 

o o 
o. 0.00 

5 8 
1.75 2.81 

18 20 
0.99 1.10 

46 37 
7.12 5.73 

3 13 
1.73 7.51 

60 42 
2.06 1.44 

4 4 

8.33 8.33 

1 8 
0.89 7.14 

10 6 
4.69 2.82 

78 30 
8.31 3.19 

3 4 
0.87 1.16 

13 7 
4.56 2.46 

o o 
0.00 0.00 

1 3 

0.35 1.05 

17 4 

0.94 0.22 

11 4 
1.72 0.62 

6 3 
3.47 1.73 

87 19 
2.99 0.65 

o 0 
0.00 0.00 

o 
0.89 0.00 

3 0 
1.41 0.00 

21 5 
2.24 0.53 

4 

1.16 0.29 

3 3 
1.05 1.05 

8 10 2 
6.25 7.81 1.56 0.78 

23 18 9 1 
8.46 6.62 3.31 0.37 

19 39 8 6 
5.08 10.43 2.14 1.60 

4 5 
5.80 7.25 

o 
1.45 0.00 

Asian American 
Pacific Islander 

Men Women 

o 
0.00 

7 

2.46 

82 
4.53 

3 
0.46 

2 

1.16 

34 
1.17 

o 
0.00 

o 
0.00 

6 

2.82 

13 
1.38 

16 
4.26 

1 

0.35 

2 

1.56 

5 
1.84 

3 
0.80 

1 

1.45 

o 
0.00 

0.35 

13 
0.72 

3 
0.46 

o 
0.00 

19 
0.65 

o 
0.00 

o 
0.00 

1 

0.47 

4 

0.43 

5 
1.45 

2 
0.70 

o 
0.00 

4 

1.47 

1 

0.27 

o 
0.00 
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American Indian. 
Alaskan Native 

Men Women 

o o 
0.00 0.00 

o 0 
0.00 0.00 

0.06 

5 
0.77 

o 
0.00 

49 
1.68 

o 
0.00 

o 
0.00 

o 
0.00 

14 
1.49 

o 
0.00 

1 

0.35 

1 

4 

0.22 

0.15 

o 
0.00 

10 
0.34 

o 
0.00 

o 
0.00 

o 
0.00 

0.11 

0.29 

o 
0.00 

0.78 0.78 

2 0 
0.74 0.00 

o 0 
0.00 0.00 

1.45 
o 

0.00 
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U.S. Department of Agriculture 
Breakdown by Grade or Level Within Pay Plan for Agency 
GS/GM 13 Thru 15 as of 9/30/96 (continued) 

CLINTON LIBRARY 
PHOTOCOPY 

Total White 

All Women Men Women 

Animal & Plant # 760 201 501 160 
65.92 21.05 Health Inspection Svc. % 26.45 

Grain Inspection 
Packers & Stockyard 

Food Safety & 
Inspection Service 

Office of Ihe Chief 
Economist 

Office Budget 
& Program Analysis 

Office of Information 
Resources Mgmt. 

Office of the Chief 
Financial Officer 

OHlce of 
Administrative Law 

Office of Civil 
Rights Enforcement 

Office of Personnel 

Office of Operations 

Alternative Agr. 
Res. & Comm. Center 

Off. of Small & 

Disadvantaged Bus. 

Office of the 
Executive Secretariat 

Farm Service 
Agency 

National Appeals 

Division 

# 104 7 

% 6.73 

# 621 164 
% 26.41 

# 17 

% 5.88 

# 42 17 
% 40.48 

# 126 40 
% 31.75 

80 

82 4 
78.85 3.85 

356 122 
57.33 19.65 

15 
88.24 5.88 

22 12 
52.38 28.57 

77 30 
61.11 23.81 

100 45 # 212 

% 37.74 47.17 21.23 

# 

% 

o 1 0 
0.00 100.00 0.00 

# 69 41 
% 59.42 

# 58 21 
% 53.45 

# 78 35 
% 44.87 

# 3 

% 

# 6 
% 

33.33 

5 
83.33 

# 0 
% 0.00 

# 1161 285 
% 24.55 

# 106 33 
% 31.13 

12 7 
17.39 10.14 

24 17 
41.38 29.31 

27 16 
34.62 20.51 

2 1 
66.67 33.33 

2 
16.67 33.33 

o 
100.00 0.00 

784 235 
65.53 20.24 

67 24 
63.21 23.58 

Black Hispanic 

Men Women Men Women 

20 31 23 6 
2.63 4.08 3.03 0.79 

12 0 o 2 
11.54 0.00 0.00 1.92 

36 32 11 3 
5.80 5.15 1.77 0.48 

o 0 o 0 
0.00 0.00 0.00 0.00 

2 5 0 0 
4.76 11.90 0.00 0.00 

7 9 1 0 
5.56 7.14 0.79 0.00 

19 32 8 
8.96 15.09 3.77 0.47 

o 0 0 0 
0.00 0.00 0.00 0.00 

8 25 6 5 
11.59 36.23 8.70 7.25 

3 
5. 

11 0 
18.97 0.00 1.72 

12 17 o 
15.38 21.79 0.00 1.28 

o 0 o 0 
0.00 0.00 0.00 0.00 

o 
O. 

3 0 0 
50.00 0.00 0.00 

o 0 o 0 
0.00 0.00 0.00 0.00 

56 39 19 5 

4.82 3.36 1.64 0.43 

3 8 2 0 
2.83 7.55 1.89 0.00 

"NOTE: Includes Pay Plans - GG, GH. GM. GS" 

Asian American 

Pacific Islander 

Men Women 

12 
1.58 

2 

1.92 

53 
8.53 

5.88 

1 

2.38 

0.79 

0.47 

o 
0.00 

1 

1.45 

o 
0.00 

3 
3.85 

o 
0.00 

o 
0.00 

o 
0.00 

6 
0.52 

o 
0.00 

2 
0.26 

o 
0.00 

6 
0.97 

o 
0.00 

o 
0.00 

0.79 

0.47 

o 
0.00 

3 
4.35 

1.72 

1.28 

o 
0.00 

o 
0.00 

o 
0.00 

5 
0.43 

o 
0.00 
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American Indian 
Alaskan Native 

Men Women 

3 
0.39 

0.96 

1 
0.16 

o 
0.00 

o 
0.00 

o 
0.00 

4 
1.89 

o 
0.00 

1.45 

o 
0.00 

1.28 

o 
0.00 

o 
0.00 

o 
0.00 

11 
0.95 

1 

0.94 

2 
0.26 

1 
0.96 

0.16 

o 
0.00 

o 
0.00 

o 
0.00 

0.47 

o 
0.00 

1.45 

1 

1.72 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

1 

0.09 

o 
0.00 
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U.S. Department of Agriculture 
Breakdown by Grade or Level Within Pay Plan for Agency
Senior Executives as of 9/30/96 

CLINTON LIBRARY 
PHOTOCOPY 

Office of the 
Secretary 

Agricultural 

Marketing Service 

Total 

All Women 

# 25 
% 

# 11 
% 

10 
40.0 

2 
18.18 

Agricultural Research # 69 7 
Service % 10.14 

Rural Housing Service # 3 
% 

1 

33.3 

Foreign Agricultural 
Service 

Forest Service 

Office of 
Communications 

Office of the 
General Counsel 

Rural Utilities 
Service 

Natural Resources 
Conservation Service 

Economic Research 
Service 

National Agricultural 
Statistics Service 

Coop. State. Res., 

Educ. & Exten. 

Office of Inspector 
General 

Food & Consumer 
Service 

Rural Business
Cooperative Service 

Animal & Plant 

# 7 

% 

2 

28.57 

# 58 10 
% 17.24 

# 4 

% 

# 20 
% 

# 6 

% 

25.20 

2 

10.0 

o 
0.00 

# 26 4 

% 15.38 

# 10 5 
% 50.00 

# 7 

% 14.28 

# 13 5 
% 38.46 

# 9 3 
% 33.33 

# 15 7 

% 46.66 

# 4 

% 

# 17 

o 
0.00 

Health Inspection Svc. % 
3 

17.65 

White 

Men Women 

11 8 
44.0 32.0 

8 2 
72.73 18.18 

59 7 

85.50 10.14 

33.3 33.3 

5 2 
71.42 28.57 

43 8 
74.14 13.79 

2 

50 
o 

0.00 

18 2 

90.0 10.0 

5 0 
83.33 0 

14 5 
53.85 19.23 

6 5 
50.00 50.00 

6 
85.71 14.28 

6 4 
46.15 30.79 

5 3 
55.56 33.33 

8 5 
53.33 33.33 

2 0 
50. 0.00 

11 3 
64.71 17.65 

Black Hispanic 

Men Women Men Women 

4 
16.0 

2 

8.0 

o 0 
0.00 0.00 

1 0 

1.45 0.00 

1 0 
33.3 0.00 

o 
o 

4 

o 
o 

16.90 1.72 

o 
25.0 0.00 

o 0 
0.00 0.00 

o 
16.67 0.00 

7 0 
26.92 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 
1.45 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

1.72 1.72 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 0 0 
0.00 0.00 0.00 0.00 

o 0 0 0 
0.00 0.00 0.00 0.00 

2 0 0 
15.38 7.69 0.00 0.00 

o 0 0 
0.00 0.00 11.11 0.00 

o 2 0 0 
0.00 13.33 0.00 0.00 

2 
50 

3 

o 
0.00 

o 
17.65 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

Asian American 
Pacific Islander 

Men Women 

o 
0.00 

9.09 

1.45 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

117 CIVIL RIGHTS AT THE U.S. DEPARTMENT OF AGRICULTURE 

American Indian 
Alaskan Native 

Men Women 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

25.0 

o 
0.00 

o 
0.00 

o 
0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

00 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 
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U.S. Department of Agriculture 

CLINTON LIBRARY 
PHOTOCOPY 

Breakdown by Grade or Level Within Pay Plan for Agency
Senior Executives as of 9/30/96 (continued) 

Total 

All Women 

Grain Inspection 
Packers & Stockyard 

Food Safety & 
Inspection Service 

Office of the Chief 
Economist 

Office Budget 
& Program Analysis 

Office of Information 
Resources Mgmt. 

Office of the Chief 
Financial Officer 

Office of 
Administrative Law 

Office of Civil 
Rights Enforcement 

Office of Personnel 

Office of Operations 

# 4 
% 

# 19 

% 

# 5 

% 

# 4 
% 

# 3 
% 

# 6 
% 

# 4 
% 

# 2 
% 

# 2 
% 

# 3 

% 

Alternative Agr. # 0 
Res. & Comm. Center % 

Off. of Small & 

Disadvantaged Bus. 

Office of the 

# 

% 

• 0 

Executive Secretariat % 

o 
0.00 

8 
42.10 

1 

20.00 

o 
0.00 

1 

33.33 

2 

33.33 

25 

a 
0.00 

1 

50 

2 
66.67 

100.00 

Farm Service 

Agency 
# 24 4 

National Appeals 
Division 

Judicial Officer 

Policy Analysis 
Coordination Pgm. 

% 16.66 

# 1 

% 

# 

% 100 

# 1 

% 100 

a 
0.00 

o 
0.00 

o 
0.00 

WMe 

Men Women 

4 0 
100.00 0.00 

9 8 
47.36 42.40 

4 1 
80.00 20.00 

·40 
100.00 0.00 

2 1 
66.67 33.33 

3 2 
50.00 33.33 

4 1 
75 25 

1 0 

50 0.00 

1 0 

50.00 0.00 

a 
0.00 33.33 

a 0 
0.00 0.00 

18 3 
75.0 12.5 

o 
100.00 0.00 

1 0 

100 0.00 

o 
100 0.00 

Black Hispanic 

Men Women Men Women 

o 0 
0.00 0.00 

1 0 

5.26 0.00 

o a 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 
16.67 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 
0.00 

o 
0.00 

a 
0.00 

a 
0.00 

a 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 0 
0.00 0.00 

1 0 

50 0.00 

o 
O. 

1 0 0 
50.00 0.00 0.00 

1 0 0 
33.33 33.33 0.00 0.00 

o 0 a 
o. 100.00 0.00 0.00 

1 1 1 0 

4.16 4.16 4.16 0.00 

o 0 o 0 
0.00 0.00 0.00 0.00 

o 0 o 0 
0.00 0.00 0.00 0.00 

o 0 o 0 
0.00 0.00 0.00 0.00 

NOTE: Includes Pay Plans - AL, ES, EX, , SL. ST, CA, LTA" 

Asian American 
Pacific Islander 

Men Women 

o 
0.00 

5.26 

o 
0.00 

a 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

a 
0.00 

a 
0.00 

a 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

a 
0.00 

o 
0.00 

a 
0.00 

a 
0.00 

a 
0.00 

a 
0.00 

o 
0.00 

o 
0.00 
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American Indian 
Alaskan Native 

Men Women 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

a 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 0 
0.00 0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 

o 
0.00 
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USDA Agencies and Abbreviations 

CLINTON LIBRARY 
PHOTOCOPY 

AARC 

AMS 

APHIS 

ARS 

BCA 

CR 

CSREES 

DAMS 

ERS 

FAS 

FCS 

FFAS 

FNCS 

FS 

FSA 

FSIS 

GIPSA 

HWM 

MAP 

MRP 

NAD 

NASS 

NRCS 

NRE 

OAU 

OBPA 

OC 

OCA 

OCE 

OCFO 

Alternative Agricultural Research and Commercialization 
Corporation 

Agricultural Marketing Service 

Animal and Plant Health Inspection Service 

Agricultural Research Service 

Board of Contract Appeals 

Congressional Relations 

Cooperative, State, Research, Education, and Extension Service 

Departmental Administration Management Services 

Economic Research Service 

Foreign Agricultural Service 

Food and Consumer Service 

Farm and Foreign Agricultural Services 

Food, Nutrition and Consumer Services 

Forest Service 

Farm Service Agency 

Food Safety and Inspection Service 

Grain Inspection, Packers and Stockyards Administration 

Hazardous Waste Management 

Modernization of Administrative Processes 

Marketing and Regulatory Programs 

National Appeals Division 

National Agricultural Statistics Service 

Naural Resources Conservation Service 

Natural Resources and Environment 

Office of Administrative Law Judges 

Office of Budget and Program Analysis 

Office of Communications 

Office of Consumer Affairs 

Office of the Chief Economist 

Office of the Chief Financial Officer 
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USDA Agencies and Abbreviations (continued) 

OES Office of the Executive Secretariat 

OGC Office of the General Counsel 

OIG Office of Inspector General 

010 Office of the Judicial Officer 

00 Office of Operations 

ORACBA Office of Risk Assessment and Cost-Benefit Analysis 

OSEC Office of the Secretary 

PACC Policy Analysis and Coordination Center 

RBS Rural Business-Cooperative Service 

Rb Rural Development 

REE Research, Education and Economics 

RHS Rural Housing Service 

ASA Assistant Secretary for Administration 

CIO ChiefInformation Officer 

RUS Rural Utilities Service 

WAOB World Agricultural Outlook Board 

USDA's 1994 reorganization affected these agencies, which may 
be mentioned in the report: 

ASCS 

FmHA 

SCS 

Agricultural Stabilization and Conservation Service became 
part of FSA 

Farmers Home Administration was split between FSA and 
Rural Development 

Soil Conservation Service (became NRCS) 

CLINTON LIBRARY 
PHOTOCOPY 
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Other Abbreviations 

AEP Affirmative Action Plan 

EEOMAS Equal Employment Opportunity Monitoring and Analysis 
System 

EQIP Environmental Quality Incentive Program 

GAO General Accounting Office 

GLOBE Gay, Lesbian and Bisexual Employees Organization 

NFC National Finance Center 

PATCOB Professional, Administrative, Technical, Clerical, Other, and 
Blue Collar 

PRE Performance Review Board 

SBA Small Business Administration 

SES Senior Executive Service 
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~ , Julie A. Fernandes t:'r" '~<, 12/31/9709:25:46 AM 
, 
Record Type: Record 

To: Diana Fortuna/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: MLK day and service 

FYI. The meeting yesterday with Cabinet Affairs, PIR and National Service Corporation went well. 
The folks from the Corporation are oin to coordinate with Bibb and A 
Boar mem ers 0 service projects on the 19th, likely both MLK ra orps 
si es. y teen 0 next wee, e or ora Ion IS com ehensi of II 
A Icorps sites were service could happen on the day (right now, we onl have 
gra Sl es . so, e orporatlon IS gOing to try to Identify key sites (a sort of top 10 or 20 list) 
where it would be most helpful to have a cabinet presence (because of a link to a member f 
Congress w 0 might be helpful for purposes 0 mencorps reaut orization next year)/ - ' 

Andrew Mayock (from Chief of Staff's office) was also present, and stated that he wanted to get 
White House staff involved also in serving on the day. Julie from the Corporation is going to check 
on the capacity at the various D.C. service sites. 

Talking points on service for the Cabinet and Board members are being coordinated by Stacey and 
the Corporation. Also, the PIR is going to put together a one-page questionnaire for all who 
participate in service on the 19th that will allow them to do a preliminary evaluation of whether the 
site is a "promising practice" for purposes of the PIR compilation. 

That's it. Happy New Year. 

julie 
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Record Type: Record 

To: Elena Kagan/OPO/EOP, Laura Emmett/WHO/EOP 

cc: 
Subject: Corporatio.n for Natl Service thinking of MLK Day service for the President 

I will do the weekly item you asked for on service and race. FYI, attached is what John 
Gomperts/the Corporation are thinking so far about a specific proposal for the President to serve on 
MLK Day. If we hate it, we should let them know asap, but it sounds pretty good to me. I will 
include this idea in the weekly as a possibility unless you would rather I didn't. 

(FYI, I happened to get a copy of Harris Wofford's memo to the President on the race town hall. 
understand you have a copy. He also attached the US News/Steve Waldman column that caught 
your eye.) 

It would be a literacy-oriented project, likely connected with DC Reads and the 
work-study stuff that is going on with the DC area colleges. We are scheming 
on a project in which K-3 students would be invited with their parents and/or tutors. 
Along with the people who are serving, the kids would build (more like put together) 
and then decorate a small bookshelf. The kids would then be able to take the 
bookcase home with them. And they would receive 5 - 10 books to start their collection. 
In addition, there will be reading stations and possibly other activities. 

We have great partners such as First Book and the United Way and other 
organizations. The project will involve AmeriCorps, seniors, 
service-learning and work-study -- a real streams of service kind of deal. 

We are looking at locations, and looking specifically for a location that 
would be suitable for the President and/or other White House principals. 

We think the event can be very visual and also be right on message, bringing 
together a variety of intiatives of the president. We very much want the 
President, and other principals to participate. 

If you (or other folks) have an immediate negative reaction to this proposal, 
let me know. Our top goal is to have the President participate and we can be 
flexible and creative in coming up with the right project. 
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r' , 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettiWHO/EOP, Diana Fortuna/OPD/EOP 
Subject: Re: Race/service @b 

Diana and I met last week with Ann Lewis, Jen Palmieri, PIR, someone from the VP's office and 
others to discuss the plan for the day. John Gomperts from the National Service Corporation was 
also there. 

The President would like to do service during the day, and hold a town hall in the early evening. 
The communications folks are trying to get network sponsorship of the town hall (they have 
interest from one of the networks for a prime time slot or maybe Nightline). Because of the likely 
involvement of a netowrk, they are unable to decide where the town hall will take place (though 
likely not in D.C.). This impacts the service event, because we may want to have the President's 
service take place in the community where the town hall is located. According to Jen, the decision 
about the location for the town hall will not be made until after the New Year, so we can't 
definitively determine the precise service event until then either. 

The Corporation is sponsorin an America Reads event at the MCI Center' set for 1-3 m (but with 
some eXI II y or change). At this event, kids will hook up with Americorps tutors, build a 
bookshelf, and receive a backpack with 10 books, at least one that is about MLK. John said that 
t are sc to ave e ar IClpatlOn 0 some of the Washin ton Wizards and would love 
Presl ential involvement. We discussed wantin the Preside t 0 do a service event in the 
community (rather t an at a convention center) that could be better connected to an ongoing effort 
to serve that community (like the Cit Years effort . cussed reviousl and t . iii Y 
o 0 Ing t e residential service out of to We also discussed the involvement of Black, White, 
an atlno c urc es, In an effort to build on the idea of brin in eo Ie of different races to et er 
to erve as pa 0 t e ace Initiative. John seemed to think that all of this made sense, and 
saggested that the First Lady could participate in his event. The VP wants to give a race speech in 
Atlanta on that day, and will likely also be involved in service. 

All of the specifics of what the President could do won't be able to be worked out until we know 
where he will be during the service part of his day. 

All agreed that it would be 00 0 coordinate service events for the Cabinet members and the 
A sory oard members for that day. Tomor w pro a y at pm) I am meeting with folks from 
PIR, Cabinet Affairs and the Corporation to begin to coordinate the day's activities for them. ltl!! 
folks from the Corporation are going to take the lead in locatin ood service sites (hopefully linked 
to Amencorps a coun ry or the various Cabinet and Board members who want to 
pal Licipate. 

Also, John has agreed to review the list of cities where there are NCCC sites (thus Americorps folks 
that we can direct), to give the Presidential planners a better sense of where he could go (both 
inside and outside the Districtl. 



Diana is putting together an options paper for Jen that outlines our general ideas related to service 
(churches; community; maybe related to a child-care or after-school center and CityYears) and how 
it would fit into the President's day_ 

julie 
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Record Type: Record 

To: D. Stephen Goodin/WHO/EOP 

cc: Elena Kagan/OPD/EOP, Julie A. Fernandes/OPD/EOP, Katherine Hubbard/WHO/EOP 
Subject: Questions to think about for Monday's Meeting 

I have not been part of the discussions leading folks to conclude that a town hall on MLK Day is a 
good idea, so forgive my potentially misunderstanding the logic. But: 

If service is the theme of the day, then a town hall could be criticized as talkin instead of doing. If 
we want t e town hall to be the story, then the service IS essentla y an afterthought. Perhae 
you are picturing that the town hall could focus on the benefits of service in racial reconciliation, 
which could be good. But If It'S a general town hail Similar to Akron, then I know Harris Wofford 
wOuld argue that talking is the wrong thing to be doing that day. • 

Given the President's interest in making service part of the race initiative (particularly his receptivity 
to Steve Waldman's ideas about creating partnerships a la the service summit), we are working on 
service announcements we could launch that day. 

So can you explain the town hall logic, so we can decide whether to write to Sylvia? 

(Also, could you put me and Julie Fernandes on future distribution lists? Thanks.) 

---------------------- Forwarded by Diana Fortuna/OPD/EOP on 12/12197 02:02 PM ----------------------.----

~ Katherine Hubbard 
12/12/9701:39:51 PM 
• • • • • • • • • • • • • • • • 

Record Type: Record 

To: Diana FortunalOPD/EOP 

cc: 
Subject: Questions to think about for Monday's Meeting 

see below. 
---------------------- Forwarded by Katherine Hubbard/WHO/EOP on 12/12/9701 :40 PM ---------------------------

.1.,.-,,20. Stephen Goodin 

T'P 12/12/97 01 :05:06 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Questions to think about for Monday's Meeting 



• 

Here are some questions to be discussed during Monday's MLK day meeting. Please forward them 
to your boss if appropriate. If anyone sees a compelling reason why the town hall could not occur 
on MLK day, please e-mail Sylvia and cc me as soon as possible. Otherwise, the most likely 
scenario will involve service events by POTUS and/or other principals and cabinet members possibly 
with a town hall meeting sometime during the same day. 

Does anyone see any con's with having a town hall on that day? 
Would anyone argue that the town hall would be too focused on our differences than 
coming together? Is it more conflict vs. healing? 

Does DPC or NEC have any policy announcements that can tie in with MLK? 
Tie in with SOTU ramp-up? 

POTUS has a definite desire to do service event. Should it be in the District? If he were to 
go to another city would he not catch criticism for ignoring needs in his own back yard"? If 
not, what cities have some appropriate events/programs? 

Rev. Jackson-Wall Street event--what is the fall out, if any, if POTUS does not 
participate? Would the event go on without him? Is there an appropriate surrogate 
for P? 

Any requests from key Members of Congress? 

Mayors, Governors, etc.? 

Are there any built-in "traditional" observances (Ben Johnson) which could be 
combined with service somewhere? Are they primarily morning, afternoon, or 
evening events? 

African-American church 
Lincoln Memorial 

National Service 
Is there a tie-in with General Powell/America's Promise? What are the 

pitfalls/downside to doing an event with him? Any other outsiders to include? 
Since the President is very high on service theme, if he were to end up doing town 

hall and not service, 1 )l!.0w big of a problem would this be; 2) if ok, we will still need a strong 
presence by the Cabinet doing service. 

What events are currently on the board for PIR? What are the specific events in 
which cities? 

Activities of other principals 
What are the existing plans by VP, HRC, MEG (Jen Palmieri)? 

These are many of the questions which we will try to bring together on Monday. Thanks. Again, if 
there are any major problems with town hall being scheduled on MLK day, please express those to 
Sylvia ASAP so that she can incorporate them into the decision on town hall scheduling. 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura EmmettIWHO/EOP, Julie A. Fernandes/OPO/EOP 
Subject: MLK day meeting 

FYI, I hear Steve Goodin has called a meeting tomorrow on MLK Day and the race initiative in his 
new role working for Sylvia. Race initiative staff will be there. I will go, and hope Julie can, too, 
but thought you would want to know about it. 

The President's comment on our weekly said we should look into the "more creative" ideas that 
Steve Waldman suggested -- black and white churches workjng together on drug addiction, or 
Hispanic and non-Hispanic high schools in . ome housi . 've asked the 
Corp lOin a out t is. He also asks about involving Powell; to do so, we'd probably need 
a child focus of some sort. 
---------------------- Forwarded by Diana Fortuna/GPO/EOP on '2/11/97 03:09 PM ---------------------------

~ Katherine Hubbard 
12/11/97 02:36:11 PM 
• • • • • • • • • • • • • • • • 

Record Type: Record 

To: Stephen B. Silverman/WHO/EOP, Diana Fortuna/OPO/EOP 

cc: O. Stephen GoodinIWHO/EOP 
Subject: MLK day meeting 

There is a meeting tomorrow at 11 am in room 180 to discuss options for MLK Day. Can you guys 
make it? 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP, William R. Kincaid/OPO/EOP 
Subject: service on MLK day 

FYI, I am hearing that he chose the service option at Cardozo H.S. here in D.C. 



Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

cc: Elena Kagan/OPO/EOP, Julie A. Fernandes/OPO/EOP, Laura Emmett/WHO/EOP, Cathy R. 
Mays/OPO/EOP 

Subject: MLK Day of Service 

Julie and I want to bring you up to speed on the President's service on MLK Day. We have been 
working with the Corporation and a cast of thousands on a memo to the President. We understand 
that he would like to make the selection himself, and so we are presenting him with 6 
recommended options, along with 6 second-tier options. The memo will ask him to pick a few 
favorites that we can vet further. 

Below is the latest draft. Based on a meeting we just had with Ann Lewis, Sosnik, Minyan, PIR 
staff, etc., we plan to edit this slightly and add the negatives on each option. 

The final product will be a memo to him from DPC, Cabinet Affairs, Scheduling, and perhaps 
Communications. I assume you'll want your name on it, so we'll forward you the final version as 
soon as it's done. The hope is to send it to him on the road tomorrow. 

Options for Service on MLK Day 

Below are six recommended options for service on MLK Day. These recommendations are the 
result of an extensive review of activities occurring around the nation on MLK Day, based on 
information collected by the Corporation for National Service. To select these six, we used the 
following criteria: 

• For logistical reasons, the site should be in the Eastern U.S. 
• AmeriCorps should be involved. 
• The service should be real, and communicate the value of Americans serving together. 
• The work should be continuing rather than a one-time effort. 
• Those serving should be a racially diverse group. 
• The event should be significant given the size of the community. 
• We attempted to find sites with legislators we are targeting for AmeriCorps 

reauthorization, but none fit the other criteria above. 

In case the six options presented below do not offer enough choice to make a decision, we are also 
including six additional meritorious options that did not score as highly as the six we are 
recommending. 

To understand AmeriCorps' involvement, it is useful to know the following: [We may move this to 
the end.] 

• NCCC is AmeriCorps' National Civilian Community Corps, a national corps of over 1,000 
young people who serve full-time and live on five campuses (Washington, DC; Perry 
Point, MD, Charleston, SC; Denver; and San Diego). They are often detailed around the 
country on 6-week assignments, working at AmeriCorps' direction. 

• CityYear is an AmeriCorps program, founded before AmeriCorps began by service 
visionary Alan Khazei, and it has a racial diversity as a core mission. It is now in 9 
cities -- Boston, Chicago, Cleveland, Columbia SC, Columbus, Philadelphia, Providence, 



San Antonio, and San Jose. 
• On MLK Day, CityYear plans to launch its Young Heroes program in 8 cities. Young 

Heroes are 6th-8th graders from all backgrounds who serve with CityYear corps 
members after school and on Saturdays for an entire year, beginning with 16 
consecutive Saturdays. 

• There are many other AmeriCorps programs that are run by local grantees under state 
auspices. 

• In addition, the Corporation for National Service awarded MLK Day Grants to over 50 
communities across the country, all less than $5,000, for community organizations to 
sponsor service projects that day. Some involve AmeriCorps members, but most do 
not. 

RECOMMENDED OPTIONS 
Below are six options, two of which are in Washington, D.C. We think it is preferable for you to 
serve elsewhere. It may make sense for Mrs. Clinton to serve at the DC Reads event at the MCI 
Center. 

1. Renovation of Civil Rights Museum and River Clean-Up with CityYear/Young Heroes -- Columbia, 
SC 
Along with hundreds of community volunteers, some Young Heroes will work on the restoration of 
the Modjeska Simpkins Home, named for a local civil rights activist. Others will work on clearing 
land for the future Saluda River Park in conjunction with the Saluda River Alliance. 

2. Church-Sponsored Service by Jackson Servant Leadership Corps -- Jackson, MS [Note: This 
option will be moved to the 2nd tier in the final version.) 
Over 150 teen volunteers from eight churches will devote the day to service in King's honor and as 
a response to their Christian faith. Under the leadership of two AmeriCorps programs in the city, 
the volunteers will fan out across the city in teams of ten -- balanced to ensure that each is 
composed of teens from different racial backgrounds and different churches. The service projects 
have been developed by the young people themselves in a leadership program funded by the 
Foundation of the Mid South and Jackson AmeriCorps. The projects include demolition of 
abandoned homes to prepare the site and launch a Habitat build; painting a mural at an old school 
that is being transformed into a community center (Head Start and AmeriCorps have already 
relocated there); sorting and boxing food at the Mississippi Food Network; and painting classrooms 
at a public school. At the end of the day, the young people gather downtown at the Galloway 
United Methodist Church for a celebration and worship service. Though this service day is more of 
a culmination than a launch, the Leadership Corps will hold a follow-up planning retreat with the 
participants to look at how these kinds of interracial, faith-based, service projects can continue to 
grow in the city. 

3. Renovation of Community Center by Delta Service Corps -- Clayton & Ferriday, LA 
The Delta Service Corps was a project of Governor Clinton's that has since joined AmeriCorps. 
Over 50 Delta Service Corps members will join about 70 community volunteers in two small 
Louisiana towns to renovate two municipal parks, clean city streets, restore the Ferriday High 
School gymnasium, and help create a community center for Clayton out of an old gym. Clayton 
(population 4,000) and Ferriday (population 917) are small Delta towns, right across the river from 
Natchez, MS. Mayor Montgomery of Ferriday (whose husband is the first Black elected official in 
that area of Louisiana) will be speaking about the civil rights movement at the Sunday evening 
kick-off. Mayor Washington of Clayton will be speaking on Monday before the service project. 
This effort involves Black and White community members (which is a rare occurrence in this part of 
the state) as well as local Black and White churches. Everything has been donated -- from the motel 
rooms to the food and materials -- by the partners and the community. The groups have pledged to 
continue to clean the litter, the building will be totally finished (and used for parenting classes, 
youth recreational activities and GED classes) and the Head Start Center will be opened. Partners 



include the LaSalle Community Action Association, the Town of Ferriday, the Town of Clayton, the 
Ferriday Police Department (which will provide transportation for Corps members from site to site), 
Clayton Head Start, and the National Guard (which will provide trucks for the trash). There is one 
AmeriCorps'Vista volunteer who serves full-time in the area and will remain to help keep this 
project going. 

4. Renovation of Multicultural Museum by CityYear and Young Heroes with Sponsorship by 
Chicago Bulls -- Chicago 
140 CityYear Young Heroes will serve with community groups and other AmeriCorps programs in a 
range of service projects across the city. The Young Heroes project was piloted in Chicago and 
provides a model for the national launch that City Year will announce on MLK Day. More than 100 
volunteers will participate in the demolition, cleaning, and painting of the Fairfax Museum, 
dedicated to telling the multicultural history of the West Side of Chicago. In the afternoon, there 
will be a celebratory ceremony at an historic Presbyterian Church on the South Side. 

5. Renovation at Cardozo High'School by AmeriCorps NCCC -- Washington, D.C. 
NCCC has been renovating Cardozo High School, located in the Shaw neighborhood in D.C. On 
MLK Day, 65 NCCC participants, 50 Cardozo students, at least one hundred volunteers from local 
churches, volunteers from D.C. Cares from the Potomac School in McLean, and others will paint at 
least 25 classrooms at the school. There is a large auditorium that would be suitable for an address. 
The current student body at Cardozo is predominantly Black, and the very active alumni association 
is predominantly White. NCCC's work could be expanded either within Cardozo, or to renovate 
other public schools in the District (or other renovation projects in Shaw). They could organize their 
service projects to occur on seven consecutive Saturdays to accommodate community volunteers, 
including young students, across the city. 

6. America Reads/DC Reads at the MCI Center with NCCC -- Washington, D.C. 
Although you have already indicated that you are not interested in this opportunity, the Corporation 
for National Service feels strongly that it is a very good event, and wanted the opportunity to 
present it to you one final time. One option is for the First Lady to attend. 

Children, parents and tutors who participate in literacy tutoring programs throughout the District are 
coming to the MCI Center on MLK Day to help further the children's knowledge of MLK and 
broaden their access to reading. The arena floor will be set up as a literacy service center, with 
stations providing children with a range of services and activities. AmeriCorps'NCCC members will 
be assembling child sized bookshelves for children to take home as their libraries. Children will 
personalize their shelves and collect a backpack containing 10 books, one on MLK. Children will 
receive their first library card, and can participate in reading circles and in short history lessons 
about MLK, his philosophy and his legacy. The parents will be offered family literacy workshops by 
the Urban League on how to support their child's reading at home. This is part of a continuing 
aspect of DC Reads and its efforts in sixteen elementary schools. 



OTHER OPTIONS -- Not recommended, but meet many of our criteria and may need to be 
considered if none of the above are chosen: 

1. Youth Service Charleston and the AmeriCorps"NCCC -- Charleston, SC 
Mayor Riley's National Service office, along with America's Promise and the College of Charleston, 
will launch "98 in 98"-- a campaign to challenge young and old to volunteer 98 hours in 1998 at a 
rally/celebration. Grants for the first "Reading Soul Mates" program that trains 4th and 5th graders 
to tutor those in 1 st and 2nd grade will be announced, followed by the first reading sessions at the 
local library. In addition, AmeriCorps'NCCC will dedicate and install park benches throughout the 
city. 

2. West Seneca Youth Bureau -- Buffalo, NY 
On MLK day, 100 AmeriCorps members will be sworn in and then will pitch in for a day of service. 
They expect a total of 200 volunteers who will work on projects around the King Urban Life Center, 
located in one of the poorest communities in Buffalo. At noon, there will be a ceremony in which 
the West Seneca Youth Bureau (AmeriCorps) presents to the Center the quilt they have been 
putting together with 50 community organizations in Buffalo. Partners include AmeriCorps, the 
United Way of Buffalo, Erie County Youth Council, and the Western NY Business Community. 

3. Cleveland, OH 
MLK day kicks off a five-day long celebration which focuses on leading children through a civil 
rights museum and teaching them about the civil rights movement. On the 19th, 50 Young Heroes 
and hundreds of school children will participate. In the afternoon, all the AmeriCorps members will 
gather to do a service project lead by Case Western University. The service options include art and 
music performances by homeless children, senior citizens linked with after-school programs, Habitat 
for Humanity, and indoor gardening at a nursing home. 

4. Philadelphia 
Philadelphia's Young Heroes will be working at the Greater Philadelphia Book Bank. The Book Bank 
provides textbooks and pleasure reading books to schools that lack resources to purchase books. 
Young Heroes will join hundreds of volunteers in painting over the book bank's graffiti-covered 
walls, cleaning the building where the books are housed, and building shelves for more space. At 
the end of the day of service, each Young Hero will be able to look through the books and choose 
one for his or her collection. 

5. Anderson Lee Vocational and Technical School -- Passaic, NJ 
In partnership with the NAACP youth chapter, local inner-city youth will be provided an opportunity 
to learn vocational skills (carpentry, plumbing, air conditioning, etc.) while renovating a local 
community center. On the 19th, which begins a 12 week program for ten young people from a 
variety of backgrounds, the young apprentices will be putting in the bathroom. There is no National 
Service or AmeriCorps component to this program. 
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EXECUTIVE SUMMARY 

INTRODUCTION 

The Macro study on "Race, Class, and Ethnicity in Ameri Corps Programs," requested by the 
Corporation for National Service, comes at a time when the topic of racial and ethnic diversity is 
prominent in the national discourse. The effects of socioeconomic divisions overlay-and often 
appear more intractable than-differences of race and ethnicity. Those involved in the debate over 
the benefits and challenges of diversity find little research available to support their arguments. 
Much of the data to evaluate the impact of diversity is anecdotal; research has focused primarily on 
college students and corporate employees in the management literature . 

Since its inception, the Corporation has required AmeriCorps programs "to strengthen communities 
and encourage mutual respect and cooperation among citizens of different races, ethnicities, 
socioeconomic backgrounds, and education levels, among both men and women and individuals with 
disabilities." Although the value of this emphasis is implicit, the Corporation sought to determine 
how programs are supporting this effort and to assess its impacts. The research approach chosen was 
qualitative. The research considered the varied and unique circumstances across the wide range of 
AmeriCorps programs, by in-depth inquiry into program operations, staff and Member perspectives, 
and the community served. Thematic cross-site content analysis was conducted to identify patterns 
and trends that support diversity. The following research questions guided the study: 

• 

• 

• 

What elements are indicative of the successful support of diversity? 

What are the benefits of diversity? 

What effect does the AmeriCorps experience have on Members' tolerance of and attitudes 
toward others? 

METHODOLOGY 
, 

A total of 12 AmeriCorps programs were selected for intense study by Macro researchers. The 
programs were selected on the basis of a diverse Member Corps, good performance in delivering 
service, and having actively reflected on the implications of diversity, although not necessarily 
having resolved the issues that had surfaced. As a whole, they represented the breadth of 
AmeriCorps programs with respect to urban vs. rural, size, geographical location, tYpe, Member 
status, program model, and service area. A diverse team--consisting of one evaluation specialist 
and one diversity trainer-visited each program site. During the course of the 2- or 3-day site visit, 
the researchers interviewed program staff, host site staff, and service recipients. They moderated 
focus group discussions with Members and observed service activities. At the end of the program 
year, Members were asked to complete a written survey focusing on attitudes toward diversity. 

Executive Summary 
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PROGRAM ELEMENTS THAT INDICTED -SUCCESSFUL SUPPORT 

OF DIVERSITY 

There are eight program elements that had the potential to successfully support diversity in the 
AmeriCorps service delivery and Member development. 

• 

• 

• 

Program Design. The first overarching consideration was the importance that the program 
placed on diversity in achieving its goals. Tbis was accomplished by both explicit and implicit 
means. Ideally, programs integrate diversity into their policies and procedures and reinforce 
its importance in daily operations. When issues arise that appear to contradict these values, 
there are opportunities to discuss the situation openly. 

Program Staff. Programs could address the role of program staff in supporting diversity by 
having staff diversity reflect that of the Members to the extent possible; and importantly, by 
ensuring that all staff have the skills to interact cross-culturally with Members who differ from 
them. Staffwho effectively support diverse groups of Corps Members have strong feedback 
skills, confidence outside of their own "comfort zone," and team facilitation skills. 

Member Recruitment. Recruitment strategies to yield the desired diversity mix should be 
intentionally developed and implemented by program leadership. Furthermore, programs 
should recognize that their efforts in next year's recruitment sends a message to current 
Members. Attracting a diverse Corps is only a precursor to the successful support of diversity; 
equally critical are elements that support diversity and promote Member retention. 

• Training. Ongoing reinforcement of diversity training throughout the year is part of 
successful program efforts. But merely scheduling training is not sufficient to address fully 
the diversity issues that emerge. At only half the sites visited did Members report high levels 
of satisfaction with the diversity training they received. Training topics need to include 
workshops to improve communication and promote effective working relationships among 
Members. Specific areas found to be useful include conflict management, diversity awareness, 
sexuality and gender issues, team building, feedback skills, and facilitation skills development. 
Multiple methods are also advocated: varying in length and including experience-based 
approaches (discussions, role playing, and Member-led sessions). Tbis variety appeals to 
different Member learning styles and different needs. 

• Assignments. Member assignments can be structured to support diversity at two levels-in 
host site programs and in teams. Assignments to and within host site programs usually depend 
on program goals and service needs. Often creating diverse teams within the program was 
used as a balance to promote diverse relationships among Members when homogeneity had 
occurred in placements at the host site. 

• Attention to Group Conflict. Tbis program element requires strategies and tools that 
programs can use on a daily basis to ensure that Members receive the skills necessary to work 
through conflicts constructively. These contentions can take a number offorms: inter-Member 
conflicts. Member-staff conflicts, and or Member-host site personnel conflicts. 

Executive.,Summary ii 
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Host Site Relationships. The extent to which diversity.was seen as important and reinforced 
by the host agencies was a critical factor in helping Meipbers to feel supported. When these 
host agencies are active in recruiting, selecting, and placing diverse Members, their value was 
more readily communicated to them. Supportive programs are also more inclined to intervene 
if a conflict or diversity issue arises at a host site. 

Member Retention. Programs that successfully supported diversity not only recruited, but 
also retained, a diverse group of Members. The retention of a diverse team of Corps Members 
had a direct impact on the morale and motivation to contribute of individuals, as well as team 
cohesion and group effectiveness. The perceptions among present Corps Members about 
attrition tied to race, class, or ethnicity can be detrimental even if the analysis of the numeric 
data on the race, class, and ethnicity of those who left does not support that linle 

BENEFITS OF DIVERSITY 

The benefits of diversity can be seen in their effect on the key participants in AmeriCorps programs: 
Members, service recipients, host sites, AmeriCorps program staff, and communities. 

• Members. The Members reap the greatest number of benefits. The most basic benefit was 
simply the chance to experience diversity, being with and serving people from different 
communities. The extent to which Members appreciated this benefit was related in part to 
their own background. Members who grew up in homogeneous neighborhoods found this 
opportunity particularly beneficial. Other consequences can flow from this 
experience--dispelling of stereotypes, learning to approach things from different perspectives, 
developing self-confidence, and extending diversity lessons to the workplace. 

• Service Recipients. In some communities, the diversity in the Member Corps may be the 
only people different from themselves to which service recipients are exposed. A service 
recipient's relationship with a Member may be the first long-term, intensive relationship that 
person has had with someone from a different background. Some service recipients benefit 
by having a role model-not simply when the Member is of the same race or ethnicity. Many 
host agencies request mentoring by college students or males, in particular, for youth in their 
programs. Beyond providing role models, service recipients benefit by: seeing that the 
willingness to help crosses cultures, gaining an opportunity to exchange perspectives, and 
being exposed to others different from themselves in a positive way. 

• 

• 

Host Agencies. Diversity in AmeriCorps Members helps host agencies in many ways. 
Specifically, host sites reported improved outreach to groups that had not previously been 
served; this was especially true for non-English speaking populations. An added benefit was 
that the diversity in the AmeriCorps program served as a catalyst to make connections between 
various community organizations who had not interacted in the past. 

Program Staff. AmeriCorps program staffhave a dual role with respect to Member diversity: 
they both learn from the diversity of Members and support Member diversity. Like Members, 
staff have a chance to develop relationships with people from various cultures with whom they 

Executive .Summary iii / 
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might not otherwise have come in contact. Many a1S? found that their skills in managing 
diversity, communication, and problem solving were enhanced. 

Community. As a whole, the community benefits from the sum of the benefits noted, 
especially enhanced service delivery. A direct positive impact can be observed when diverse 
Members work with each other and with service recipients, and that experience may be felt 
among the recipients' family and neighbors in disadvantaged communities. This benefit was 
noted more strongly in the more segregated communities. 

MEMBER ATTITUDES 

Macro developed an instrument that was administered at the end of the program year to capture the 
views of all Members. Questions related to Members' assessment of program support of diversity 
and the program climate, Member behavior and attitudes, and perceived benefits. 

The following attitudes were most strongly reflected in the survey results: 

• Members are very comfortable with interacting with service recipients from different 
backgrounds. 

• Members think that getting to know Members from different racial and ethnic backgrounds 
has been worthwhile. 

• Members strongly believe that Members of different racial and ethnic backgrounds contribute 
equally to service. 

At the same time, the survey and the focus group uncovered difficulties in the experience. Working 
together with people from a wide range of backgrounds and providing service in disadvantaged 
communities is a very intense experience. Members are confronting-and not always 
successfully-what it means to interact with colleagues who are different from themselves. 

The survey revealed other challenges to programs in working with diverse Members. Members 
appear to be more comfortable with differences based on race than social class. Some of the smaller 
subgroups within the Member population may be experiencing the program differently than the 
rest-specifically, those who classify themselves as "other" in terms ofraceiethnicity, those who do 
not have a high school diploma, and those who identifY themselves as coming from an upper class 
background. 

The data also suggest that the program's performance in supporting diversity does, indeed, make a 
difference. When Members are involved in a program that successfully supports diversity through 
training, team building, and similar activities, their behavior and attitudes appear more accepting of 
diversity and open to others. When programs were assessed by their Members to be doing a good 
job, a whole host of positive attitudes and behaviors tended to follow. 

Executive Summary iv / 
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OTHER DIMENSIONS OF DIVERSITY . 
'. 

An additional variant among programs was what constituted "diversity" in terms of their concerns 
and actions. Repeatedly the point was made that there were many facets of diversity that define a 
person and contribute to what they have to offer. There are many aspects of diversity beyond race, 
class, and ethnicity that challenge programs to respond and to make these differences benefit the 
program and their service. 

The specific forms of diversity that staff and Members called to our attention, or that we observed 
as raising issues with which the program dealt, were all types of disabilities, gender, age differences, 
educational background, motivational differences, sexual orientation, religion, place of origin, and 
readiness to work. 

NEXT STEPS 

A standalone document on "Practical Applications" that stem from the research on this project will 
be sent to all State/National programs and NCCC campuses. It is intended to provide strategies for 
supporting a diverse group of Corps Members, based on the lessons gathered from the 12 programs 
that participated in this study. 

CONCLUSIONS 

Recruiting a diverse Corps is a necessary but not sufficient step for successfully supporting diversity. 
The program itself must set the tone and create an environment which values Member diversity 
throughout the program year. The diversity issues that surfaced in the programs we visited covered 
many facets of Members' cultural background-beyond race, class, and ethnicity-including gender, 
physical disability, learning disability, age, sexual orientation, nationality, and religion. There were 
complex inter-relationships among these facets, both within and between Members. Implementing 
strategies to support diversity that have not been tailored appropriately to a program's Members may 
be more divisive than taking no action. A successfully supported diverse Corps of Members can 
generate more benefits for all parties involved. We found that a diverse group of Corps Members, 
working together effectively, provided a range'of benefits at the personal programmatic, and 
commtmity levels-beyond the service itself. Many of these gains, such as increased self-esteem, 
recognition of the impact of personal biases, and cross-cultural communication skills, will benefit 
Members long after they complete their AmeriCorps service. 

Executive Summary v 
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At the Ann Lewis meeting this morning, the following was decided: 

1. The President (maybe with the First Lady) will do service on MLK day. Likely that it will be in 
D.C. The other details are not yet determined, though I threw out our ideas about Americorps, 
CityYear, Black & White churches, etc. Those of us interested in planning the service event are 
going to reconvene sometime on Monday to better nail it all down. People seemed very receptive 
to the idea of tying the President's service into a national call to service, etc. 

'7 

Other Principals have been asked to participate in service on t~' also. It is contemplated that 
their service will also be linked to Americorps (and the 60 citiesD Cabinet Affairs is going to let the 
Cabinet members know that they should try to also participate in service on that day. The 
Advisory Board members have also agreed to do service in their communities on that day. We will 
try to link them to Americorps as well. 

2. In addition to the service event, the President will likely do a Town Hall that evening. The 
location for this was not determined, but will be determined, at least in part, on what the press 
wants to do (Sosnick mentioned Nightline involvement). John Lewis has asked that the President 
do a Town Hall in Atlanta, but other options were discussed (I was advocating Birmingham (Civil 
Rights Museum; history) or Jackson, Mississippi (Black mayor; history). Part of the reason for 
doing the Town Hall at all is that the next availabe time would not be until March, and the President 
has indicated wanting to do his next one before then. 

Because the President will likely do a Town Hall that night, the Advisory Board will not do a town 
hall later that week (they had tentatively scheduled one for Atlanta). 

3. On the actual birthday (the 15th), they are going to arrange for an East Room ceremony where 
the President awards the Congressional Medals of Freedom. The President can make opening 
remarks reo MLK day, and the impQ!1ance of servic.Uall awardees served their country, in one 
fashion or another) and will thus try to create a bit of a ciyj! rights spin. One of the likely awardees 
is Jamer Farmer (CORE). We are also going to get a list of all the MLK events going on around the 
city that day, to see if there is something else that the President can acknowledge or tap into in a 
lower key way. 

julie 



President William J. Clinton 
The White House 
Washington, DC 

Dear Mr. President, 

CORPORATION 

FOR NATIONAL 

DSERVICE 

December 2, 1997 

As you head for Akron, I'd like to offer a few thoughts. I know the Initiative on 
Race is close to your heart (as the cause has been to mine, for many years). You are the 
first President since LBJ who is able and willing to lead and to move the country forward 
on this issue. Even when people disagree with you, they sense that for you this is about 
something much larger than politics. So you have an historic opportunity. 

You are profoundly right in trying to lift the sights of the nation to the goal of one 
America. As the Good Book tells us, in the beginning is the Word, and you launched the 
initiative with very good words: "Building one America is our most important mission. 
Money can not buy it. Power can not compel it. Technology can not create it. It can 
only come from the human spirit." The challenge now is to turn those words into flesh
into effective action. 

In last weekend's radio address launching our reauthorization, you spoke words 
that seem to me especially pertinent for your town hall meeting on Race and Youth. 

"Now we must create more opportunities for people to serve all year long and, 
through service, to reach out to one another across the lines that divide us." 

Steve Waldman makes this same point in the attached column in the current issue of Us. 
News and World Report: Toiling together will do as much for race relations as talking 
together. 

, 
As an old Civil Rights hand, who respects dialogue (and like you tries to practice 

it as a way of life), I would put it more strongly: working together across the racial lines 
that divide us, through sustained citizen service for goals that go beyond race, will do 
more for race relations than talking together. 

As Waldman argues, critics who recommend that the dialogue be accompanied by 
action mean acts such as appointing more minorities or promoting affirmative action - or 
they mean more money or new laws. Yet, those are some of the very issues that most 
divide us. Indeed, I would argue that they are now peripheral issues, and not the way to 
make a breakthrough. 

NATIONAL SERVICE: GETTING THINGS DONE .. 1201 New York Avenue, NW . Washington, D.C. 20525 
AmeriCorps • Learn and Serve America • Nationa! Senior Service C(}IPS III telephone: 202-606-5000· website: wwwnationalservice.org 



The breakthrough can come by connecting Americans in nation-wide citizen 
service, organized to bring people of all backgrounds together, focused on the 
fundamental needs of children and youth. Turning the tide for millions of young people 
is the right goal for action to achieve one America. This focus on fulfilling the promise 
of America for all of America's children is right tactically, strategically, and morally. It is 
the way to tap the human spirit on the issue that can unite us more than any other: the 
needs of our children. That's why the Five Fundamental Goals of the Philadelphia 
Summit are so important, and why the opportunity to rally millions around those goals 
must not be lost. 

It is also the reason that national service, organized to bring people together in 
teamwork, like the AmeriCorps members in CityYear, is so important. We now have 
accumulating evidence that people working together is the key to changing attitudes 
about race. Research shows that national service can significantly help bridge the gap 
between people of different races. The process of working together in national service 
helps people to get beyond their stereotypes of different racial groups and to focus on 
individual character. At the same time, the national service experience helps participants 
have a greater respect for the realities and challenges that people unlike themselves face. 
(I am enclosing the executive summary of our study, as well as a Report on supporting 
diversity in AmeriCorps.) 

There are many examples of the potential of citizen service -- people working 
together in service and through volunteer efforts. Here are just a few examples: 

• The AmeriCorps CityYear program that Steve Waldman writes about, and 
many other Americorps national service project around the country; 

• Also, the new City Y ear effort called the Young Heroes program in which City 
Year brings together students in middle schools from the city and the suburbs, 
black and white, to work together for thirteen consecutive Saturdays on 
community service projects; 

• Service-learning programs in which members of different races work together 
in schools and the community; 

• The Martin Luther King Holiday - what we call "A day on, not a day off' -
can jump-start sustained service endeavors that bring people together across 
racial lines, and National Volunteer Week and Youth Service Day in April 
that bring out millions of volunteers; 

• The plan of white churches and black churches to work together on rebuilding 
burned churches, which you hailed at the White House breakfast last summer 
with religious leaders after the church burning incidents. 
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These are just some examples of the potential of citizen service to turn the 
dialogue into action. 

My hope is that in Akron and beyond, you concentrate on a call to just such 
actions -- not concentrate on policy options or legislative proposals. Rather, seek out 
ideas and models of ways that people of different backgrounds can have a common 
experience that will shape their attitudes for years to come - and achieve some of the key 
goals our children and our nation need. 

If you use the Bully Pulpit of the Presidency, with all of your extraordinary power 
of persuasion, you can make the next years the beginning of Civil Rights II. The goals of 
the Presidents' Summit were the ones waiting to be pursued when Martin Luther King 
and Robert Kennedy were killed. 

Martin gave us the watchwords. Standing on the steps of the Lincoln Memorial, 
in delivering his Dream, he said, "We have come to this hallowed spot to remind America 
of the fierce urgency of now." He spelled out our mission: "Now is the time to open the 
doors of opportunity to all of God's children." 

With respect, 

~ 
Harris Wofford 
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I Harris TYbfford 

IA Day '()n,' Not.a Day Off 
I remember a night in the mid-

1950s when my wiie and I drove 
~Iartin and Coretta King from Balti
more to Washington alter MMtin h.1d 
sharply challenged a national black 
tntemity for spending more money 
on its weekend convention than the 
whole annual budget of the NAACP. 

Sitting with my wiie in the back 
seat. Coretta told of her recurring 
nightmare that at the end of the road 
in the civil rights struggle. MMtin 
would be Icilled. He leaned back from 
the front seat and said she should 
dream instead of all the things that 
they could do while he was alive. 
Then he added. "I didn't ask for this. 
I was asked and said yes." He 
hununed a line from a spiritual; "The 
Lord asked me and my soul said yes." 

Now, 25 years alter Coretta's 
nightmare became a reality and 10 
years since Martin's birthday be
came a national holiday, wh.1t should 
we do in remembrance of Martin? 
Haw should we say "yes: 

·We should certainly celebrate and 
never forget the victories won in that 
decade of nomiolent direct action. 
v.1tiIe Martin was alive, the right to 
...-ote was won in one-third of our 
COWltry and segregation laws were 
struck down everywhere in the land. 
But Martin would want us to raise 
our sights to the work yet to be 
done. In his sermon the night before 
he was killed, he said he h.1d been to 
the mountain and seen the Promised 
Land but might not reach it himse~ .. 
He was no longer afraid of any man. 
or death itse~, he said. And he was 
ready to climb the whole range of 
mountains still ahead. 

When he died, he was just trying 
to move up the next steep slope
the mountain of poverty in our cities. 
the mountain of class mixed "'ith 
race, the mOWltain (aced by a gener
ation of young people denied hope 
and opportunity. 

I know, as Bill Clinton said in 
Memphis last November, that Mar
tin would have found it a scandal to 
let yee another generation of young 
Americans Call into a vicious cycle of 
po .. 'erry, drugs, crime. prison and 
death. He could hardly h.1ve imag
ined that an estimated 100,000 
American children ",ill bring guns to 
school Tuesday. He would not h.1ve 
accepted the epiderruc of crime and 
senseless youth violence that's 
spreading across cities. suburbs and 
rural commW1.ities. in our country. 

"Nothing would. have frustrated Martin 
more than people supposedly honoring 
him by sitting at home waiching TVor 
sleepingJate." ..,. 

Given a challenge like that. noLi'l
ing would have frustrated Mar.in 
more than pe<lpie supposedly honor
ing him by sitting at home v.atchi'1g 
TV or sleeping late. The King holi
day should be a day ·on." not a day 
off. A day of action, nat apathy. A day 
of responding to comrmmit"j needs, 
not a day of rest and recreation. 

So Congressman John Le,,;s and I 
have introduced legislation deSigned 
to remember Martin the v .. a;.- he 
would have liked: a day Li.at reflects 
his proposition that ';every!:OOy can 
be great because eyerybod;.- can 
serve." A day that bring; the great· 
ness out in peopie-espe:i.aJJy the 
young-by bringing them together 
to make a difference in their commu
nities. Fixing parks, tutoring dill
dren, rebuilding schools. feeding tl:e 
hWlgry. immunizing children, hous
ing the homeless_ 

Our legislation is .designed to en-

able the cUrrent commission to orga
nize the holiday as a fitting tribute to 
Dr, King, a dar of interracial cooper
ation and community senice. It has 
the strong support of Caretta Scort 
King. It will reauthorize and link tlte 
King Commission. wttich she chairs. 
with the Corporation on National and 
Community Service, which '9\'as char
tered by the lanc!mark national ser
vice bill we. enacted last swnmer. 
Working together, they will encour
age and support senice opportW'.i
ties across the nation in conjunction 
with the King holiday. 

Tomorrow in Penns~'ivania we're 
putting the idea into practice. My 
entire staff and I have spread out at a 
dozen sites across' our OV.l1 state, 
eng,ging hundreds of Pennsylva
roans in local public senice and anti
.. iolence efforts in the spirit of this 
year's holiday theme: "Stop the Kill
ing, Start the Healing and BU!irung." 

A nu.,,~: of U~ v.ill spend the 
moming working \\it.1 the Unired 
Way Gf Ai1eg.'e~y County to repair 
and dean up the Boys and Girls Club 
of Weste!TI Penns:;lvania in Wilkins
burg. T:oroughout Philadelphia. 
we're providing SU;Jport stJif to com
mwtiry peEce subs~i.ion5. In Harris
burg. ',1le're joining Pennsyi\'ania Ser
.. ice Corps members in repairing and 
painting ,apanme:lt3 for mentally 
challenged older citizens. In other 
to""' .. 5. ~'e'U be mar.::i'ling against \io
lence. ser,ing Meals on Whee!s. 
helpbg rebuild pJ!ks. volunteering in 
da!' care ceme::-s ar.d cutoriJ1g trou
bled tee:'!s. 

COl7'.murity se:-,ice. in aJ! it5 
forms. is cr:e ccrr,!r.on se!1se re
sponse to :~e pro~ :em of yocth \;0-

ie:J.ce. As William R.aspberry v.Tote 
here last >l.·~k. we may ne\'er be 
able to cr.:: .. .'lge SO:7le of the most 
cold-b!ooeed ar.d \~ole:1t tee~ilgers. 
But w.e, h,J':e to c=:7:a::d more from 
our young ~,=ple ir.::ead or expect-
ing less. :tiC 17:0:5: young pt:vp.2 
want to be asiec tv gj· .. e sometillng 
back to tte:: iamilies and communi
ties, instead of o!"!ly taking from 
them . 

Rigorous, demacCing se!"ice can 
gh-e young people a different kind of 
~gang." Or.e tb.at dc.,:s some good, 
not orJy for cr.e cCi'nIuunity but for· . ...,; 
dIem. Be\::!use it can instill the kind 
of discipline, work skills, personal 
responsibility and respect for law 
that are es.s~:1tial co their becoming 
producti\·e citizens. 

We can put more cops on the 
street. A,.;d we will. We can crack 
dO\\1l on career c:iminals. A'ld we 
should.. We can pro',ide mor,~ oppor
tunities for YOWlg people to ge: t!":.·:. 
education :2..i .... d trai.ning they need to 
be producti .... e. law-abiding citizens. 
We must. But at some point. we aii 
know there's a lii1iit to what go .... ern
ment alone can do to respond. 
Cfiang-.. ,g a cWlure or .. ,o!ence and 
permissi .... eness '.'.ill ta.l.;e aU of us, as 
citizens and parents. A.nd that's what 
th.is daf oug1":t to be about. 

Wards-~[arJ.n's words-'o\iU ai
wars be part of what we celebrate. 
Next to LL'lcoL,'s. his are probably 
the most ~O\-:ng wares in American 
lUstarj. But let us rememb-!r and 
honor l\lart:n mOSt of aU br his 
ceeds-and by our ov.n. 

The t.ailer is a Democratic senator 
from Pen nsyit'an ia, 



(From the Washinqton Post, Jan. Ii, 1994] 

THE KING HOLIDAY, 10 YEARS LATER 

America in 1994 is not the same place Sen. Harris Wofford described at the 
.. beginning of his constructive column on yesterday's op-ed page. The southern 

laws which sanctioned a dual society, the racially discriminatory places of 
public accommodation, the state-sponsored voting rights barriers-they've all 
been swept away. Rev. Martin Luther King Jr., whose birthday is honored 
today, and the powerful civil rights movement he led deserve much of the 
credit for that transformation. 

Twenty-five years after his death, and a decade after the inauguration of 
the holiday in his name, it is said that if Dr. King could witness the 
carnage that is taking place on American streets today, he would be 
devastated. That is undoubtedly true. But we don't believe his sadness would 
be confined to the presence of violence. Neither do we believe that crime 
would be the only problem he would expect this country to be grappling with 
today. 

Appearing at the Mason Temple Church where Dr. King spok~ in Memphis the 
night before he was killed, President Clinton told an audience made up 
largely of black ministers that "the freedom to die before you're a teenager 
is not what Martin Luther King lived and died for." Mr. Clinton speculated 
that if Dr. King witnessed the wave of crime sweeping the country today, he 
would say, "I did not live and die to see the American family destroyed." We 
can't know if that is what Dr. King would say. But we do believe, based on 
what Dr. King was preaching about the night before his death, . that his 
concern about conditions in today's Memphis as well as in other American 
communities would include street violence, and more. 

It's not likely that Dr. King, driving in from the airport to Mason 
Temple, would have ignored the urban decay, the boarded and dilapidated' 
houses, the homelessness, the closed shops in downtown Memphis-all stark 
evidence of what he called on his last night the "long years of poverty, 
their long years of hurt and neglect." Nor would Dr. King miss the reality in 
today's America of what he referred to in Memphis 25 years ago as "God's 
children here suffering, sometimes going hungry, going through dark and 
dreary nights wondering how this thing is going to come out." It was, he 
said, "the issue," adding: "And.we've got to say to the nation: We know it's 
corning out." 

Sen. Wofford and Rep. John Lewis, who share Dr. king's outlook all these 
years later, have sponsored legislation aimed at making the King holiday more 
than another day off for shopping or resting. They would have the federal 
holiday become an active day of community service and nonviolent action-the 
true legacy of Dr. King's life. That last night in Memphis, the man we honor 
today told the story of the good Samaritan, but in his own way. He said that 
maybe the man who fell among thieves was left behind by the two upstanding 
passers-by, because they were too busy. Or he said maybe "t.hey felt that it 
was better to deal with the p~oblem from the causal roct, rather than to get 

bogged down with an individual." Or maybe, said Dr. King, they were afraid; 
they thought the injured man on the ground was merely faking and would harm 
them. The question of one passer-by: "If I stop to help this man, what will 
happen to me?" was the wrong one to ask, he said. The good Samaritan, the one 
who got down from his beast and gave assistance, asked himself: "If I do not 
stop to help this man, what will happen to him?" That was the right one, Dr. 
King said. The good Samaritan "decided not to be compassionate by proxy," 
preached Dr. King. Sen. Wofford and Rep. Lewis are right to believe that that 
is the way the King holiday should be observed. 
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',. lng ay 
{Iiecomes· 
~.~; 'day on' 
'::i:n Phila. 
"Serve the community on 

his birthday, former Sen. 
.. H~ Wofford urged. 

Now, students and 
teachers can. .. 
.';~;:,: .(')37AT 
c,.··· By Martha Woodall 
.J..:', . -,. INQUIRER STAFF WRITER 

::.At:the cerem'onial·ringing of the 
. ~b~rty Bell during last year's ob
servance of Martin Lutber King's 
Blr.thday, former Sen, Harris Wof· 
·f~r~· made a suggestion to Mayor 
'Rendell: Instead of just taking the 
.£I~y_ off from school, Philadelphia 
students should spend it perform· 
mg community service. 
. Yesterday. flanked by ·an··array of 

CIVIC, edu~tion and religious lead
ers, Rendell announced that the 
city's more than 200;000· public· 
school students - and their teach· 
ers - would be encouraged to do 
just that on Jan. IS. . 

In August 1994, President Clinton 
si~ed an act promoting the King· 
hohdayas a day of service. But Phil· 
adelphia students did not partici· 
pate in last year's fledgling effort to 
transform the holiday from a "day 
off' to a "day on." ..' ; 

I Wofford'Hole' 
. Rendell recalled Wofford's sa . 

last year that "the best way to ~~~! 
br~te Dr. King's life was to dedicate. 
a day of service to the community " 
The former senator had played 'a 
m.aJor role in enlarging the national 
King obs~rvance to include commu. 
~ty ser:tce; he is now chief exeeu
t1V~ offIcer of the Corporation for 
Narronal Service in Washington. 
· Wofford is ccx:halrman of the 
first "Martin Luther King Jr. Day of 
Community Service for Philadel· 
phia Students" with the Rev. Joseph 
Patterson, president of the Black 
Clergy of Philadelphia and Vicinity. 
Wofford had been scheduled to an· 
nounce the new program, but he 
was unable to attend yesterday's 
briefing because his wife Clare 
had died a few hours earlier'. lObitu: 
ary, Page B6] 

"It was 'particularly sad that she 
died this morning," Rendell said, 
"because Sen. Wofford was the ar· 
chitect of what we are announc
ing." 
· The day has the b)essing of the 
Philadelphia Federation of Teach· 
ers and the enthusiastic suppert of 
Philadelphia School Superintendant 
David Hornbeck. .. 

A request for schools 
· PIT President Ted Kirsch has 
sent a memo to his members, urg~ 
ing them "to talk to their students 
about community service 8S re· 
flective of King's life and teach
ing," Schools will be asked to orga· 
nize groups ·of students to 
volunteer for a community-serv
ice project. he said. 

Hornbeck's Chi\dr~n Achieving 
agenda for school reform includes 
a component on citizenship. Yes
terday. he said schools had a "cen· 
tral role in building good citi· 
zens," 

"How do you do that?" he won· 
dered aloud. "I guess some people 
think that you sit around and -read. 
about citizenship in books, or you 
get told about citizenship by other 
people. And those are important 
things." But. he added, "I would ar· 
gue that every single one of us in 
our lifetime has learned best by do
ing. " ... Community service, in my 
judgement, is the doing of citizen· 
ship." 

Several high school students who 
attended the ·City Hall briefing said 
that helping others - carryip.g out 
Dr. King's philosophy - would be a 
far greater tribute than just repeat· 
ing his words:. . 

"I think it's an excellent idea." 
I said Michelle Miller, a senior at 
, William Penn High SchooL "It 
. should have been proposed years 

.... " \- ~ 
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Serv.~l~~~U0rts'pla'rmed ,for King holiday, 
, ForAmeriCo~s memberS who serve wide in 1993. is a public/private panner-
with DownEast Community Health Corps ship based in the non-profit sector that 
in the Lubec area, the Martin Luther King administers three national service initia-
Jr. federal holiday on January 15 will be a tives: AmeriCorps. including 
dayan, not a day off. as they join citizens AmeriCorps'VISTA and 
and'groups around the country in service AmeriCorps'National Civilian Commu-
to their communities:' ': ' ".' nity Corps (25,000 members, with 438 10-

AmeriCorps memberii 'will' honor Dr. cal and national sponsors); The National 
King's legacy by cleaning the Lubec Me- Senior Service Corps (500,000 members 
morial Library. " :'''' :.Cc, ',C" in the Foster Grandparents program, Se-

"We best remember Dr. King by male- nior Companions, and the Retired and Se-
log his holiday a day of action, not apathy nior Volunteer Program); and Learn and 
- ,,'day of responding, to community Serve ,~er,ica (750,OOO-plus members 

- needs, not a day .of rest and recreation," providing mQdeIs and resources for teach-
says' Ken Schmidt,' director of the ers integrating service into K-12 and col-
DownEast Community Health Corps." lege c1assro~ms). 

AmeriCorps me;nbers join hundreds of ' 'The Kirit holiday brings out the great-
programs supponed by the Corporation ness in people by bringing them together 
for National Service that are taking the to milke a difference in their communities 
lead in 'organizing the King holiday ser-, - fixing pirks, tutoring children, repair' 
vice effons. The corpOration, created with ing schools,: feeding the hungry, immu-I strong bipartisan suppon by Congress, the nizing children and housing the I President, and community groups nation- homeless," says CEO Harris Wofford. 

... t .. - -., ... _--_---.-......•. _--
Celebratj~ King Holiday by Doing Gommunity Service, 

For' A~~&q,S members' ,':: Corps' mem~rs join' h~ri- ier' Grandparentsprograrn, Se~ 
who serve with DownEast dreds of programs supponed by nior Companions, and the Re
Community Health Corps in the Co,!!oratiE!!Jor Nalional tired' and Senior Volunteer Pro
the Lubec area, the Martin ,.s_~rvi<:!;.!rult are UiJiing-lh,,"lead gram); and Learn and Serve 
Luther King federal holiday on in organizing King Holiday ser- America (750,000+ members; 
January 15 will be a day on, not 'vice efforts. The Corporation' provides models an~ resour~es 
a day off, as they join citizens (created with strong bipartisan for teachers inlegratmg servIce 
and groups around the country suppon by Congress, the Presi- into K-12 and college class-
in service to their Communities. den~ and commuriity groups na- rooms). 

The Corps memhers, will tionwide in 1993) is ,a pub- "The King holiday brings 
honor Dr. King's legacy by Iiclprivate partnership based in out the greatiless in people by 
cleaning, the Lubec Memorial the nonprofit sector that admin- bringing them together to make 
Library. " . " " ., ", isters three national service in i- ,a difference in their communi

. "We' best. remember Dr. tiatives: AmeriCorps, including ties--fixing parks, tutoring chil
King by making ,his holiday a ,AmeriCorps'VISTA and dren,repairing schools, feeding 
day of action,'not apathy-a day AmeriCorps'National Civilian -' th .... hungry, immunizing chil
of , responding to cot1)munity Community Corps ',(25,000. 'drenand housing the homeless," 

, needs; noi' a day of rest and members. with 438 local a~d says Corporation for National 
recreation," says Ken Schmid~' national sponsors); The Na- Service CEO Harris Wofford. 
Director of the DownEast tional Senior Service Corps 
Community Health Corps. (500,000) members in the Fos-

o "."' ••• " , • ., 
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A.m)pgerful waytohq~2r pro King 
If you're over 40, you.may remember' children or, adults, planting trees, do. .' roundings. The nobler sides of patrio. 

the ragging Lady Bird Johnson took as nating bloqd..·.- • ',. '.; .... ' tism, for example, have some of their _ " 
first lad)' in the mid·l960s for her anti, The vision is that, like King, individ· roots in widespread habits like recit· . 
littering campaign and otJ1er efforts to uals will conimit ..:. starting with a day' ing the Pledge of Allegiance and sing· 
"beautify America"'. .. . - to improving our human commu·· .. ing 'The Star-Spangled Banner." 

You also. probably remember that far nity without regard to race, culrure, : " Observing Dr, King's birthday as a 
more Americans at the t;ime routinely economic starus or other difference. '. . day of service is the kind-of simple but .. 

· tossed Coke bottles out the car or bus In these cynical and competitive' : .. ,worthy idea that, even as the cynics' . 
· windoww;thout a. thought :- or evil times; it can be too easy to forget how' snicker, may plant desperately needed 
· glare from anyone els!!.·· , simple messages transmitted to our .. seeda of a more civil and less selfish 

.Johnson's idea of.trealillg your trash children and ourselves can have posi. society .• 
in public the way you do at home tive effect on our behavior and sur·. . '. ___ ' 
helped bring about a productive ._ ,_ .----. 
change in the social conscience of 
many Americans, The concrete result 
was cleaner cities and roadsides, .. 

'. In that light, the effort to transform 
· . Commemoration of Martin Luther . 

. .. King's birthday into a day·of national. .t., 
· service has real merit and potential" r 
· The proposal was the brainchild of . 

· . Pennsylvania's former U.s. Sen. Harris . 
Wofford. Ii gained sanction with a bill . 
PresidenrClinton sigIiedlast year, em, 

.. ' powering the US. commission for the 
King holiday and the federal Corpora.' 
.tion for National Service. (which Waf· 
ford now heads) to promote King's 

· birthday as a day. on.' not a day off. 
King was born on Jan. 15; the pu blic 

holiday is the third Monday in Janu· 
. ary. This year; that's the same day. 

· It's a fine beginning that the Phil ... ,. 
·delphia public schools are encourag· 
ing students and others to celebrate . 
King's birthday.throngh some act of 

· . service,· The broad range of sugges- . 
tions from the .Corporation for N ... 

· tiona) Service Includes removing grat • 
.. . titi; visiting the elderly, tutoring .' 
.. ' ...... A'.::' ._,.:.: :.::.~. ' 
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Giving life toa.drearriwhose.time has come 
m' ':'\ i n~!. I figured Our ceiebra- . and ~g~; ~r~re Congress hon- committed enough. And It the dozen ',WhO are being ~ked to gi;e up their 

• lion of the life of Dr. Martin orOO Dr. King with a paid holiday. Stevie public school students who attended the day off for a day on. I'm afraid the rest 

• 
Luther KUlg Jr. would have· Wonder almost sang himself hoarse. press briermg yesterday are typical. ' . of us may be tOO far gone. 
degenerated into a day of diS- But the keepers ot.1:W: flame have Dot . there won't 'be any shonage of answers '. David Hornbeck. who pioneered the 
count shopplcg.and meat-loaf- rested.. They cantioned to push uotil to Wofford's call to action. concept of a public service requirement 

ing. It's the American Way. they got AD act of Congress creating a Not th13 year anyway. They're signing . as a cOlulltion of high school graduation 
It's the way we "celebrate" the lives of national day of service in Dr. King's up students to work on projects for Hal> . while he was in Maryland, may be the 

. George Washington and Abraham Lin- honor. itat for Humanny, which builds bOUSUlg, right man at the right time for this job. 
coin. These two towering figures now "Harris Wofford, who marched with .... ,for the needy, to provide services for ..... .~It took'eight years before it became 
share a holiday King in places like Selma, Ala., in~ . senior citizens and the homeless. Some ' law in Maryland," Hornbeck recalled."1 
that bonors nei- duced the legislation in the Senate and are inventing their own service pro} . . was gone by then. But it's working' 
ther. ramrodded it lbrough the legislative ects.' ... there. 

Didn't stan out mill It may be the most memorable act' . "We're encouragiBg young people to "I think community service is some-
that way. There of his brief Senate tenure. . go to (homelessJ shelters or to get in- thing every student sbould participate 
was a grace period Wofford MlDS the Corporation for Na· .. valved in voter registration.".said Teta in on the elementAry and secondary lev· 
when Lincoln's life 1j~ce. And he', local CS)::(;bair pf .... Banks. who is with the King Center for els. It', a terrific reflection of good dli-
was commemorat- a committee working to involYe hgJJ: . Nonvlolence. ..... We're encouraging zenship. 
ed with dignity. ~21l.iJArlelDbjD ppblic rhoo) STD' ' .... them to do 1t as families." .,' . '"Schools have always had a res"Poosi· . 
Then it became a dents and their fa:Jp.ilies in a day of· ":.Hornbeck envisions hundreds of chil- billty to teach citizenship. In Maryland, 
great day for a .service to bonor j({pg. ,".. i:1ren involved in park cleanups, tree- ". the co~unity got some work done and 
penny sale .. ' .', Mayor RenaeU, Schools Superintend- . planting, running ernnds for senior cit.-. a lot of adults wbo bad the view that all 

So it figured that ent David Hornbeclc. SCbool board Vice' izens and tutoring younger children. kids were bad saw stUdents in a very 
Dr. King would be . President F10yd Alston and a balf40zen ~; .;. But the chAllenge is to maintain the different light . 
accorded the same La.Wmakers and school officials marked momentum and bnild on it "In Baltimore. ,we had IS children 
sort of ~tfn1 grace period before ". the official kickoff of tbL city's day of "It's right that we celebrate his work trained as hospice workers to help dying 
the crass brothers of commercial explol- service ill the mayor's reception room. With work." said the ReV. Joseph Patter· people. Their Whole lives got changed. ;.~~ 
tation hnng sale signs off his memory. The man most responsible for the mOo son,. president ot the Black Clergy of "It developed a whole new set of con- .' . 

Bold headlines advertising the "March, mentum this idea is gathering lOCAlly Philadelphia and Vicinity. "And there's nectiollS (or our schools. Adults had to . 
on Washington Avenue" disconnt furnj. '. was not there. Wofford', wife. Clare, plenty to do. ... take kids seriously.... :~ 
ture warehouse sale or the"l have a died yesterday after a long illDess. ."1 just don't want to'see it dissipate That doesn't happen overnight and it : 
dreamboat" luxury anto closeout seemed Clare Wofford was an activist to the when the flavor is gone." won't h.llppen without SOme resistAnce : 
inevitable. U they did it to the F.IIther of end.: She would have been in service '. That's my concern, too. lD. a few years from people who think the concept of .. ,~.' 
Our Country and The Great Emancipa- next to her husband on the 15th or this could be an idea whose time has free work went out with Lincoln. 
tor, the memory of a man who changed maybe leadrng her-own service proje(;L '.come and gone - unless it is trans- . But It.woDJdn't be the first time Amer· . 
America in ways it didn') want to be But the memory of her history o( servo formed into a tradition..· iea had to be dragged, kickJng and 
changed didn't figure to esca.pe nn- .. ' ice should..prove to be a catalyst for this .' . U the idea of national service is to be- screaming, to a better place. That was 
scathed. . . year's service day ill Philadelphia. '. come inf1,tain~ itiS}1robablY lJ0ing to. the story of Or. Martin Luther King Jr.'s..- ' 
U XfleY&l, it fQOl(!.yern·of badgenng .. ~:·h.o 1l'he'.leaders.of~ izIl!l:iem~l toO~; ", ~G ('~"Y"to "e\! (in escb,'Oojj:hUdre{J ,lUre', Ii I~~' . . .• 
,,,-1 " ... ", ', .... • ... ' .. .,.i":rtl: •• ,': . '-'"'~f'r)t,.·J 'r;> ,'J,-:":>'\I'; .: ...... 1. ••• \ ••. nc:!t"~{l'T, j:p,.... ~r:.i>." ...... , .. It J./:l. C vd _._ .. ___ ._~. ____ _ 
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MARTIN LUI HER KING DAY· 
JA·N·UA RY2 0,1 997· 

On Monday, January 20, 1997, Americans across the countrY will ~elebrate theKing Holiday, . 
" .' -" 

honoring the. life a:nd work of Martin Luther King. As they have for the last eleyeI:1 years, stu~ 
. J".. ." .. " .... 

den~ will stay home from school and adults will stay home from work But while we ·are not 
. .', . 

. studying or WOrking, what can we do to co~emorate this unporiant day? King an~ers that 

. question for us with .. ~. chall~nge: .•.. " . 

. ccIife'sp~tentand ~osturgent question is:CWhat areyo~ ~oirigforothm?'''. 

. I 
• 

: I 
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A'DayOn-Not ADa~_O--,--ff_" _~ 
~e IG,ng Holiday sh~uld be a day on, not a day oil: A day ~f action, not apathy. A day of ' 
responding to conunuruty needs, nota day of rest and recreatIon." ,", ," " " " ' ' 
- Harris wofford, OIiIEWIIiDt Ojfiar if the CmporoJitmfor NI1Iimuzl Smia tmd a OJstxmsorifthe King HoIiJay tmd Smia Aa ' 
~a~fimfiMg~ ____________ ' ______ ~ __________________ _ 

I: die heart of MartIn Luther ~ phlkmphy WZi the 00I1Q!pl Ki 'U:O 1~,/ /Jf\' 1'rrI7' , 
of mk:e. lie belleYe:I that apetSOll~ 'Mlrth should not be'mea· 'fl{! 1--.J.l £~ :All 
_ by his or her cnlOJ; ruIture, or ~ but rather by his or her This year ~ 9!rVItf CXlDDDunIty Will remember and honor KIng 
!1l!I!!I!ftment to making a better Iffe for all He often statOO that a wIIh a day that reIIects his pl1l(XStlon that .. ~ can be 
de6n!tion d. a sua:esWl1ffe must fDdude service to otheJs. great bs:ause ~ can serve" - a day that b~ out the 

On August 23. 1994. PresIdent CIlnlOn slgnOO the KIng Hollday , greatness In poop~ by bringing them together 10 make a differ· 
and SavIal Act, designed to tramf'orm the observance of MartIn 'enceln their CXlDDDIIIIlIIes. , ' 

LutIE~ birthday Into a day of service that reIIects his Ilfe HEREAREONIYAFEWOFTIfEWAYSTIfATWE 
andteachlng-brlnglngpeop1etogetheraroundthecnmmon ~ BRING PEOPlE TOGErHER THROUGH 
focus of 9!rVItf to othels and breaking down the sodal and em- SERVICE ON THIS D& 
ruxnIc bmIe!s that divide us as a naIIon. ' * 1UIDIIDg chIIdreo ind adubs' 
Nalional service Is a powerful asset In delIl'ering the promise of 
the KIng Holldiy. The mUIIon Amerfcans Involved In national '* =: the twnwY. packing 1unches, delI¥ertng meals, S1D:kIng a 
servia! - from s:bool.age studerus engaging In servfce.1eam-
log, to AmeriCorps Members performing a year of selVlce for * re5ID!tng a IthooI and adding ID lis re5OUIa5 

thelrCXIDDDunltIes, to members of the National SenIor Servfce * 1eadIIng"!llI1iS1l~ldam 
Corps dBllcating their experience and talent to ~ the ,* translallng books and documents !DID other languages 

Deeds of our sodely - can recruI~ train, and organfze roll· * nmdIng books for the blind 
110m more In a day of service that will loin poople of ,* re5ID!tng the beaIny of a publlc I}lU 

diI£erent backgrounds In a CXIIII!IIOn ml$Ion of meetlng cnm· '* donaIfng bIooI and IEIpIng regI!1erbane!lWTtlW and organ dODOIs 
IIIIJDIty am. * reoovaIIng Jow.IncaDe and EIIfor bousIng 

"Everybody can be great because everbody * parIIdpaIIng In IccaI neIghborbood warcbes , 

can serve. You don't have to have a college * 1eadIIng IIreracy ID bin Iall or prim 
*rekfnnlnghl!tnry and herltagewllh EIIfor cItIl2ns and vereram , 

degree to -serve. ~ou don'thaVe to make * bul!dlngap!aygroundoo a vacant lot 

)'our subject and verb agree to seIVe. You * berpnigIDbreakmeqdeda1ne,~andYlOlena:bytmJWag. ' 
don't have to know about Plato and iDglWe1ly.filurhowsdpea' * I'BllOYIng ~ and replacing wIIh a CXIIIIlIUII1Ity-destgnel mtJrJI 
Aristode to SeIVe .... You only need a heart ,* helping JBlPIe through the ~ 1leithet11Jng homes, p!OYidIng 

runofgra~ A sO,ul generated by love. ' ,wannclothlng,cllgglnglhemOUldthesnow . 

And be tha ." * eq •• dlnglo12msbys::lxJoko.da!'IHlIaInIng ... 
. you ~ t servant. ' * gnEIlfDg.plantlngll'ee!,lnIiamngwlndoWlxmsforthehonimund 

, '- Martin LutIzer King... . . * reducing prejudla! by mtng IIJg!SIB' IIQ'Q\S reIlgIons. rare. and 
physical abtII!is • . . 

. CORPORATlON'FORNATIONAl SERVICE ·1201 NEW YORK AVENUE. N:W .• WASHINGTON; D.C. 20525 
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. ' ... How To Get Started. ' 
• THINK. J. THINK BIGGEIL 

, , 1St IndlvIduaIs alschools, shellerS, hopltab, or housfng UDIIs: Pemlade the K-12 school system, oollege and university 
"Wba1 do you need?" Do schools need baSIc repalJs? Do cia$. I., teachers ~oDS, and PTAs 10 plan .a day In 
IOOIIIS need palnI1 Do Ubrarles need books or do thelr books need whlch all studeols and teachers--wlth parenlS and school 
ID be II!(l3WI1 Do schoolyaids need sprucing up, or does play-, ' yol~aie asked 10 VotJik together OIl one or more sec- ' 
groundeqtilpmeru needsomeVotJrk? Aredonallonsof artsupplles, vice proJecIS. 

, CXlIlIputelS, and equipment oeecIOO? , 
capture /be imagtnaIion of /be publi&. 

SheItas, OOusfng mllJS; and oommUDlty centers can ~ use ' 
tQluoteers and suppUes., Do shifts. O>nduct programs fur aduI!s Take over a neighborhood £Or the day, eogaglng the oommu-
and c:hlIdreo. Repalrwhat's broken. Find equJpmeot tha1's rum- ., oIty In each step of the way. Start the momlng wlth physical , 
a! (like washes and UteIS). fill clothes, food, and suruIrIes tralnlng In the park,. then clean It up. 1St chlIdreo 10 make 
panttIes. CXlIlIp ,sandwlches £Or the huogry and 10 palnt a celebratlon mural. 

, ' Lead a Peace Patrol wlth local law eofon:emeot to ldeollfy 
~l!aIs and nurslng homes need mltolS and adlvlUes. Plan a alme magoeIS and scha!uIe them £or closure. Engage local 
celebradoo wlth storytelllng such as ''history as [ saw If' preseo- merchants and employers, asking £or In-klnd donallons and 
l3Ilons from seolor dtlzms who Ilwd thmugh the dvlIlfghIS , the partlclpallon of thelr emplO)U'S. CIa;e the stteeIS £Or the 
IIlOI'eIOO1l. Plan £Or dancing and food. 1St and ILm! to the SIO- day, sweep Mry Inch of ground, and brlrig In local artlsans 
rles, then wrlte them down and present them as bookIeIS £or thelr and performers. Weatherize the homes of the elderly. Bring In , 
chlIdreo and graodchl1dren." health care professlooals 10 YOluoteer their semces £Or the day 

and provide screenlng and sho1S. Have a party and glve out 

• THINK BIG. 
If )'OU ~ already done such adlvldes SUC05.'iuIly In the pzt, 
take them one step furthei Make sure thai lOu axmilnatewlth all 
the streams of!elVlce ~ by brloglng In schoolchlldreo thmugh 
learn and Sene, full-time naIlooal seMce particlpaolS thmugh 

awanIs to role models - local heroes, schola!S, elected 
olIidals, etc. • 

GetThings Done for America 
AmeriColl5. the t3Ieot and experleDre of dtlzms who are part of Set goals.,. Recruit partners .• Engage the public. 
the NaIIooaI SeDlor ServIce CoIl5. and oommUDlty YOltintee!S. Create around the obstacles 

, Educate odIers. !fait a £orum or a town meeting OIl oommuolty 
, I$Ues. Use yoUr _ and glfIS ro o:mduct semlna!S and' 1bo much S1WIIJ? Do a "Blg'Dlg" ~ shovel out nelgh-

1!alnlDg cl&es.
J 

Thach others about eoYlronmeotaIlssues, boIs, schools, senior dtlzens' homes, and libraries. 
health Care, Ilteracy, Imtmy, and cultural petspeCIl\'\'5. 1taln 
lndlvlduaIs In IDOO1aUoo and amfIla IIS)luiloo:- and £oUow Observancesother than service? AssIst them In their tra- ' 
up wlth a service project. ,., dilional ceremooles and then invite them to loin ~u In ' 

Rea:h out lDawdl1t, a!ucalion, and \IlIuoIe!rorgaIll1alons am oommunlty service following. 

'!mI! IilI¢E Plenty ri orgaIIl1alons bring ~ ID!¢H In H- It's a Day Off! , "The greatest birthday gift my husband 
Ylce fir the amn:Xm gxxI- amsIlEr cInm:bes and ~ oouJd receive Is If people of all racial 'l!IId ethnic back
tQl\l!lfefrceolelS,~andGldsaum,4HcIuIE, iheUons<lub,oor-' grounds celebrated the HolIday by performing individual. 
(Xl!3Ie\llluole!rCDUI¥:ils, theOtyC2resoelv.tJ!k, VFW chapteIS, am-, acts of kindness through service to others. Reme~ It's ' 
munIIy Ilb!arIeI, the Scouts, and s:xoriIIes and fIatemWes. CooIaa ' not a day off ~ It's a day onl" - Coretta Salt! KIng , 
b:aI & state KlDg -CJxnmt\lons. " ' 
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, Themesto Guide Service " ' ' ' ' 

" Oyotes Jiom Martin Luther Kin£Jr. 

W,W " ,w, " 
"Everybody can be great,' "Now let me say that the next "As long ~ there is 'poVerty tit 

" because everybody can serve." ,thing we must be concerned the world I can never be rich, , 
W " • about if we are to have peace even if I have Sl billion dollaIS. 

"Every man [or woman] must on earth imd good will toward AS long~ diseases are rampant 
decide whether he [or she] will 'men is the nonviolent affirma- arid millions of people in this 
walk in the creative light of ' tion of, the sacredness of all ' world cannot expect to live 
altruism or the darkness of 'human life. ,Every man is , more than twenty-eight or thir-
destructive selfishness. 1his is ' somebody because he is a child ty years, I can never be totally 
the judgment Life's persistent of God." , healthy even if I just got a good 
imd most urgent question is, 'W ' checkup at Mayo Clinic. I can " 
'What are you doing for oth- "love is the only force capable ,neverbewhatloughttobeuntil' 

, of transforming an enemy ,you are what you ought to be. 
W into a friend." '1his is the WJ!f our world is . 

ers?'" 

''Make a career of humanity ... W ' made. No individual or nation 
imd you will make a greater "Human salvation lies in the can stand out ~g of being 
person of yourself, a greater' hands of the creatively malad- independent We are interde-
nation of your country, imd a ,justed." pendent" 
finer world to live in." W W 

W , : "An individual h~ not started "I have the audacity to believe 
"We are prone to judge success 'living until he can rise above" that people everywhere can ' 
by the indeX of our salaries or the narrow COnfIDes of his have three meals a day for their 
the size of our automobiles ' individualistic concerns to the bodies, education imd culture 
rather than by the quality of broader concerns, of all for their minds, and dignity, 
our service and relationship to ' humanity." , " equality, imd freedom for their 
humanity." - . W , , ' , spirits. I believe that what self-

W "The good neighbor' looks centered men have tom down, , 
, "I have a dream that my chil-' beyond the external accidents other-centered men can build 
dren will, one day live in a 'imd discerns thooe inner quali- ' 
nation where they will not be 'ties that make all men human 

, ' judged by the color of their skin, and therefore, brothers." 
but by their charactet" 

up." , 

o UESTI ONS? CAU THE CO RPO RATI ON'S PUBU C 
I.IAISON OFFI CE AT (202) 606-5000 WWW:\CNS,GOV 
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\. CORPORATION FOR NATIONAL AND COMMUNITY SERVICE 

Availability of Funds for Grants to Support the Martin Luther King, Jr. Service Day 
Initiative 

AGENCY: Corporation for National and Community Service. 

ACTION: Notice of Availability of Funds. 

SUMMARY: Pursuant to the King Holiday and Service Act of 1994, which amended the National and 
Community Service Act of 1990, the Corporation for National and Community Service (the 
Corporation) seeks to mobilize more Americans to observe the Martin Luther King, Jr. Federal Holiday 
as a day of service in communities and to bring people together around the common focus of service to 
others. • 

Specifically, under Section 12653(s) of the National and Community Service Act of 1990, as 
amended, the Corporation is authorized to pay for the Federal share of the cost of planning and carrying 
out service opportunities in conjunction with the Federal legal holiday honoring the birthday of Martin 
Luther King, Jr. on January 19, 1998. 

Accordingly, the Corporation announces the availability of individual grants up to $5,000 for 
service projects under the Martin Luther King, Jr., Day of Service initiative. The Corporation plans to 
provide a total of between $100,000 and $225,000 in grants depending upon the quality of applications. 

DATES: The deadline for submission of applications is September 30,1997. Applications, one with 
original signature and two copies, must be received by the Corporation at the address listed below no 
later than 5:00 p.m. Eastern Daylight Time on that date. Applications may not be submitted by 
facsimile. 

ADDRESSES: Applications may be obtained from, and must be submitted to, the following address: 
MLK Day of Service, The Corporation for National Service, 1201 New York Avenue, NW, 8th Floor, 
Washington, DC 20525., 

FOR FURTHER INFORMATION CONTACT: For further information, contact Rhonda Taylor at 202-
606-5000 ext. 282. This notice may be requested in an alternative format for the visually impaired by 
calling 202-60~5000, ext. 260. The Corporation's T.D.D. number is 202-565-2799 and is operational 
between the hours of9 am. and 5 p.m. Eastern Daylight Time . 

.. ~ 
SUPPLEMENTARY INFORMATION 
Bac:kground 

The Corporation is a Federal government corporation that engages Americans of all ages and 
backgrounds in community-based service. This service addresses thc.natjon's education, public safety, 
environmental, or other human needs to achieve direct and demonstrable results with special 
consideration to service that effects the needs of children. In doing so, the Corporation fosters civic 
responsibility, strengthens the ties that bind us together as a people. and provides educational 
opportunity for those who make a substantial commitment to service. The Corporation supports a range 
of national service programs including AmeriCorps, Learn and Serve America, and the National Senior 
Service Corps. 

Pursuant to the National and Community Service Act of 1990, as amended, the Corporation may 
make grants to share the cost of planning and carrying out service opportunities in conjunction with the 



months, beginning not sooner than November I, 1997 and ending not later than June 30, 1998. Grants 
provided for this program, together with all other Federal funds used to plan or cany out the service 
opportunity, may not exceed 30 percent of the cost ofp1anning and canying out the service opportunity. 
In determining the non-Federal share of the costs of the program supported by the grant, the Corporation 
may consider in-kind contributions (including facilities, equipment, and services) made to plan and carry 
out the service opportunity. Grants under this program constitute Federal assistance and therefore may 
not be used primarily to inhibit or advance religion in a material way. 

Eligible Applicants 
By law, any entity otherwise eligible for assistance under the national service laws shall be 

eligible to receive a grant under this announcement. The applicable laws include the National and 
Community Service Act of 1990, as amended, and the Domestic Volunteer Service Act of 1973, as 
amended. 

Eligible applicants include, but are not limited to: nonprofit organizations, State Commissions, 
state and local govemments, institutions of higher education, local education agencies, educational 
institutions, private organizations that intend to utilize volunteers in canying out the purposes of this 
program, and foundations. 

The Corporation especially invites applications from organizations with the experience and 
commitment to fostering service on Martin Luther King, Jr. Day, including applicable State Martin 
Luther King, Jr. Commissions, local education agencies, faith-based partnerships, Volunteer Centers of 
the Points of Light Foundation, and United Ways and other community-based agencies. 

Grant recipients from the 1997 Martin Luther King, Jr., Day of Service Initiative will be eligible 
only if in compliance with the terms of that grant award. 

Pursuant to the Lobbying Disclosure Act of 1995, an organization described in section 501 (c)( 4) 
of the Internal Revenue Code of 1986,26 U.S.C. 50 1 (c)(4), which engages in lobbying activities, is not 
eligible. 

Oven'iew of Application Requirements 
To be considered for funding applicants should submit the following in the required format: 

1. An Application for Federal Assistan~, Standard Form 424. 
2. A Project Narrative in the prescribed format describing: 

a. Clearly-defined service activities being planned in observance of Martin Luther 
King, Jr. Day, some of which must take place on the legal Federal holiday (January 19, 
1998), but which may extend for the budget period (November I, 1997 through June 30, 
.1998). . 
b. The partnerships in the local community that are being engaged in support of the 
day and/or a description of sustained service activities over a period of time. 
c. The organization's background and capacity to cany out this program. 
d. The proposed staffing of the activity. 

3. A Budget Form. 
4. A Budget Narrative. 
S. A signed Certification and Assurances form relating to conditions attendant to the receipt of 

federal funding. 
6. Three complete copies (one original and two copies) of the application. 



Instnlctions for Budget 

, Tbe Corporation requires bucf&ets to be SbOWD separately by function or ac:tlvity. AIl applications should contain a breakdoWD 
by the object dass categories showa on the budget form. 

NOTE: A DETAILED BUDGET NARRATIVE, 
IDENTIFYING AND FULLY JUSTDYING EACH LINE 
ITEM AND COST INa.UDED IN THE BUDGET, MUST 
ACCOMPANY THE BUDGET FORM. 

If ia-klad contributions are Iaduded, provide a brief 
explanation on a separate sbeet, ualess covered In Budget 
Narrative Justification. Eqllala amounts for individual 
direct object dass categories that may appear to be out of the 
ordinary or provide details as reqllired by the Corporation. 

In columns (3) through (5), eater the appropriate amounts of 
Federal and non-Federal funds in either Sec:tlon (1), 
Volunteer Support Eqleases, or Sec:tlon (1), Volunteer 
EqlenSe5, by object dass category. Eater total costs for each 
line item in Column (3). Costs requested for funding in this 
grant are to be eatered in Column (4). Costs covered by nDn
felk,at resources are to be eatered in Column (5). Any costs 
co\'ered by any other federal sources of funds, including 
grants for any national senice program such as Americorps, 
Americorps*VlST A, National Senior Senice Corps, or 
Learo and Serve America, may not be used as non..federal 
resources to match Corporation funds for this grant. Grant 
funds pro\ided for this program, together with all other 
federal funds used to plan or carry out the senice 
opportunity. may not exceed 30 percent of the total program 
cost. 

Section (1), VOLUNTEER SUPPORT EXPENSES: 
.. Personnel (project). Persons currentiy employed or to be 
employed by applicant organization for the grant activities. 
Eater the total amount of Federal and non-Federal funds 
estimated for salaries and wages of each individual to be 
charged to the grant prjljeel. Tbe total cost column sbould 
show the salary cost for each ladividual prorated for percent 
of time spent on the project and percent of the aaanal salary 
according to the project begin and ead dates. . 

b. FRINGE BENEmS. List the fringe benefits and total 
cost dollan in ratio to the percentage of time speat on the 
project. 

Co TRAVEL This item Is only for travel by starr listed under 
Project Personnel in (1)8. AIl travel must be for the purpose 
of supporting the grant activities described Ia the application. 
Any anticipated travel away from the project site should be 
explained in full along with cost calculation. 

II. COMMUNICAnONS, e. SUPPLIES, f. PRINTINGI 
PHOTOCOPYING. Itemize and justify in budget narrative. 

g. CONTRAcruAL SERVICES. Includes consultant costs. 

b. OTHER. Include the total of all Volunteer Support 
Eqleoses oot lacluded Ia liaes a througb g. 

L INDIRECT CHARGES. If applicable, enter total indirect 
charges applicable to Volunteer Support. In your Budget 
Narrative Justification, eater the type of indirect rate 
(provisional, predetermined, final or faxed) that "ill be in 
errect during the funding period, the estimated amount of tbe 
base to which the rate is applied, aod the total indirect 
expense. Attach a copy of your current negotiated indirect 
cost agreement witb name of Federal agency and date. 

Sec:tlon(l), VOLUNTEER EXPENSES: 

a. BENEFlTSIRECOGNlTION. Eater the volunteer 
benefits, such as meals, Insuraoce, uniforms, recognition, etc. 

b. TRAVEL. Includes al\ volunteer transportation costs, 
cbargeable to the project activity. 

Co OTHER. Includes all other Volunteer Espenses not 
included in lines a or b. Provide detail in narrath'e. 

Sec:tlon(3), TOTAL COSTS: 

Eater the sum of all project costs. 

Sec:tlon(4), PERCENTAGES: 

Eater the percentage of costs represented by the Federal 
Funds Requested and Non-Federal Resources. Grant funds 
requested may not exceed 30% of the total cost of the p roj eel. 



. 
Instructions for Standard Form 414 

. 
'Ibis Is a standard fOml used by applicants IS a~ facesbcct for prcapp1icaliOllS l1li4 applicalioas subInittCd for ' 
Federal assistaDce. It.will be used by Pedel2Il egeacIes to obtaID applicall1 c:enification dIat Slates which have 
cst8b1jshNfareviewanacol!llllelltpmcedumlnrcspcmsetoBxean1ve~1237Z8114havese1ededtheprogtamto 
be iry:ln6ed In their prooess, have been givca an oppotUUllry to.revieW the applicallt's submission. 

L SeIfoC;tPlanatmy. 
2.. Dale application sulnnltted to Pedetal a8=cY. (or 

Stme If appUcable) &. 1IPplicint's control number- (if 
arpUcahIe)..· . 

3. Stme use onl¥ (if applicable). 
4. If this application Is 19 contlnne or revise an emdDg 

awan!.~present~lden1ffierDDmber, If(or 
a IIOW project, leave blank. • 

S. Legal name of applicant, name ofplimaly organlza
tiolUilllDft wtifch .will undettake the assfstaDcc acd.v .. 
Jty, complete address ofthC applicant, and IIIIIDC and 
te1ephollO munbcrofthe pemln to contact on martell 
rela!cd to this application. 

6. Enter Employer Identification NWIlber. (EIN) IS as
signed by the Intemal Revenue SeMce. 

7. !!=rthe appropdate Icuer in the space provided. 
8. Qeckappropdate box and eiIfer appropdate lettet(s) 

In the space(s) provided: 
- "New"ineans anewassistanoee.wanI. 
- «Q,nflnnadon" means an ~ for an addi-

tional fun~dget perlQd for. project" with a 
projected completion date. • • 

- "'Revision" means any change In the Federal 
aovemment's financial obligatjou or col1lingeut 
liability from an uisting ObJjgaliOD. 

9. Name of PcderalaB=Cf from which assIstanoe Is 
befDg requested with this app1icalion.;'~ . 

10. UsetheGatalogofFedera1Dop!CSticAssfsainoemun
ber8114titJeoftheprogmmunclerwhichesslstanoels 
~ . 

1L Enter a brief descrlpdvc titIc of the project. .If IJ7.Qre 
dian 0110 progmm Is Involved, 1011 shoaId appelld an 
czpJanat!QI1 ona~shect. If appropdate (e.g., 
consawdon ortul property projeas), attach a map 
sbowiag project loc:IIion. For prcapplicatiollS, use a 
separate sheet to pro~ a SUIIlIIW)' descrip1io11 of 
thIs project. 

" 12. Ust onl¥ die largest political ""tjtfc:s affected (e.g .. 
State, couDties, cities). 

13. Self-explanatoI)'. 
14. Ust the applicant's ~ DIst1ict and any 

Disttk:t(s) .m=d by the progmm or project. '. 
15. AmoI1at~ortDbeM!!tn1mfeddw:iDgthefhst 

f1mdIngIbadgetpedodbyeachCOllUibutor. Valueof 
In-ldDdcollttibutioasshoaIdbefnc1ndedonappropd
ate lines IS applicable. If the actiol1 will nlSI11t In a 
doDarchaDgeto anexlstingawanf, (ndicate onIrthc 
amoUllt of the climge. Por ~ csicIose the 
amoUlltS In PaIelltheses. If both basic and sappIe
IDCIltal amOODIS are inc1I1ded, show breakdoWll 011 
aft1!ched sheet. Por mnJrjple progmm funding. use 
totals and show bteakdown using same categories IS 
item 15. 

16. Applicants shoaId contact the State Single Point of 
CoIIt8Ct (SPOC) for Pcderal ~ve Otdet 12372 
to detennlne whe!herthe applicatiotL Is subject to the 
State IntctgovemmentaJ review process. 

17. 'Ibis questiol1 appUes to the applfcant organization, 
not the peIIOI1 who signs IS the authOtized represen
talive. Categolics of debt Inclllde delInquCl1t aadit 
disallowances,loaas 8114 ~. • 

18. To besfBned by the authom.ed representative of the 
appIicaDt. Acopy ofthegovemingbodtsauthodza
tiOIl for YOI1 to IigIl this applicatiol1 as omcial repre
sClltalive.mast be on file In the appIlcant's office. 
(Cetta!n FcdetaI &gCI1c:les may require that this aa
thOrizatiOIl be Stlbmftted as part of the app1icaliOIl). " 
Note dIat fiIIsification orconCC8!meDt ofa material 
fact, or Stlbmission of false. fiCtitious or Cmadulent 
natemenlS or repteSCI1t8tfoas to any depattmellt or 
egency of the Uniled States Government may result 
In a fiDe of not more than 510,000 or impdsODIl1Cl1t 
for I10t more than five (S) )'WS, or both. (18 
U.s.CodeSection 1001.) 

InstrucfiODS Cor Part I 
Pagel 

SF 42.4 (R£V 4-88) 



.' 
CORPORATION FOR NATIONAL SERVICE 

Martin Luther King, Jr. 
Service Day Initiative 

CERllFlCA nONSIGNA lURE: By signing tbis Certification page, theappllcantcertifies tbat it "ill agree to perrorm all 
action and supportall Intentlonsstated in the rollowingCertificatlons. 

OrganizingName: 

Certification: Department,Suspenslon,and Otber ResponslbilityMatters. 
Certification: Drug-Free Workplace. 
Certification: LobyyingActi\ities 
Further, the appllcantcertlfiestbat It is an eliglbleapplicant,and is not an organization 
described In Section SOt (c)(4),ortbe tntemaIRe\'enueCodeort986,l6 U.S.C.SOt 
(c)( 4), whlcb engages In lobbying activities. 

Name and Title or Authorized Representati\'e: 

Signature: 

Date: 

ASSURANCES SIGNATURE: 

Organization Name: 

Name 

Title 

By signing this assurance page, the applicant certifies that it will agree to perrorm all 
actions and support all intentionsstated in all Assurances. 

Name and Titleor Authorized Representative: 
Name 

Title 

Signature: 

Date: 

Note: This rorm must be signed and included In the application. 



.' 

.' 
CERTlFlCA.T10N AND 
ASSURANCES lNSTRUcrrONS 

II1Iipiz1£ tho Ccmfi"'; .. 1114 
Asswa_Co-.lho oppIicalt eertifieo 
GaIIit..m ape til po1!oallolllCliaaa 
ad "'P1"'lt 011 iIIt=1iaas IIIfe4 ill tho 
CeItificotio .. 1II4 AamIII .... PIouo 
iud 011 tho ildlnmatiOIl below botm 
~ thoro-. 

L raa .. wl7 '" CenlI)' 
no inaIiIiIyor. penlOIl til pmWIe tho 
~roquirod belOWwillllat 
II" r1ymal! ill deaial or. pmt. 
no appn-t IIIIIIt IUIImit III 
mplmstjnn of""'ylt _ pmoi4e tho 
~ ootoutbolow, n. 
ooriIicI601l or expImoIiOll will loa 
oozuidorocI ill COIlIlecliOll oMdl tho 
CotponIiaD d ...... ni"'tiOll ""'othortll 
mtarill til tistllllracciOll. HoMwr. 
00_ ortho oppIiOlllt til 1iIIIIiIh. 
oertifica1iOll or ap/lllatioo m.n 
disquIIilY AIda oppIiOlllt ror • pIIIlt. 

%. tnoaeoas Cenlnc:atioll 
no oedifica1ion ill Chis cia .... is 
maImiol ....... tatiOll orfa<t IIJ'OII 
..!Ii'" Ie!i.m ...... pla0e4 ""'ea th. 
Corporstjnn detotminocI til eater iIIta 
lbistllllaclioa. rrltislatardel 'ed 
GaIIth. oppIiomt bov.mpyreadered 
III err<IIl_ oerti1icatioa ill ad4itioa til 
o&er maodi .. nailable til tho Fedml 
Gowmmeat the Corporstjnn may 
teanin·" Ibis tllllcacCioa Cor _ or 
dd'a1IIt. 

1NoClaoortnorlaCorClac:atioa 
no appIi_t m.n provide immocljllo 
wziIt= 1l0ti0e til th. Corporatioe til 
v.hom Ibis proporal is IUbmiIIe4irat 
lilY time tho appIiOlllt!elms Chat its 
ooriIicI6 .. __ eolll ..... ea 

IUImritted or ............. _eolllloy 
_ ofchm&ed circmasIa .... 

4. DellalCI .... 
no tem2S "oawred tADndicm" 

"cIobmo4". "IIIIpeadod.", "iaeJiailU". 
-aower tier oowzecl 'Crmn«ioa". 
"paIIiQpml" ............ ". "pIia:wy 
00W<ed tllllcacCioo". "pdIlcipll". 
"ptopoaI".1II4 "w\aatai1yndadod." 
as uo4 ill Ibis c:Iauo, ...... tho 
""""mill' oot.lllill tho Dofiniti ... 1114 
CoWRp oocrioas of tho raIor 
impI ....... ting ExeoaIM 0r4er 12549. 
All appIiomt dIoIlloa oozui4ered. 
"prospective plimayparticipllill. 
00W<ed tmcacCioa" asdafinedll tho 
raI .. impIetMOtiag I!loocaIiw 0nIer 
12549, YOllmay_tho 
Corporatioe (or • .g ....... ill oluiaillg. 
ooPY ofth ... rosulati=L 

50 CerCUlc:aCl.t1 Reqalremeat r.r 
s.. .. ""'atA:l ........ 1I 
n. appIiOlllt &gIMC Ioyoulomittills tis 
proposal that, sh01il4 the propooo4 
coWlO4 _ .. =011 loa cCGr04i11t11, it 
m.n "ot bav.iaglycterilltll Illy Lnwr 
tier coverocl tmcacCiOll oMdl. penlOIl 

...... is deburod, 0IIIp0Il4ed declared 
iIlelip."blo, or w1l1DlIzil)'oxdu4ed tiom 
pailicipatiOll ill tis coverocl tmcacCi .... 
1III1e ... uth.rized b)ith. CorporaliOll. 

6. CerIIlIc:aCl.a lllciasioll 
Ia Sub""'at~ ... , .... t 
n. appliOlllt fiuthor as-c loy . 
IUbmittiagChis proposal Chat It will 
ia"""," Chat dauo tilled "CertilicatioI 
RegardiDg Debaallaot, S1IipOtI,;aa, 
Jnelip.'biIity 1114 VohmtlllyExduiatl
Lower 1" ... CoWI04 TIIIIISICIicnl&'. 
provi4ed loy tho Corporation,..odlout 
moticalioa, ia 011 Lnwrtior covero4 
tm .. eIi' .. 1II4i11 011 saIicitIIiaas Cor 
Iowortiorcoverodtm .. rIiotIr. 

7. CerIIlIc:aCloa orsulocrsllt 
l'rindplcs 
ApIIIlCM mayrolyllpOtla oertifica1ioe 
of. prospective pailiciparrt ill. 
IowoMier coWlO4 tllllcacCioo that is IlGt 
debarrod, napeadod, iaelip."hIo. or 
w1l1DlIDIyaxdu4edfium tho oowro4 
llimcorlioa, II!IIeos it bows Chat th. 
oedifica1ion is OIIOII ...... ApIIIlIiOO 
may 4ecido tho 1IItIIh04l114fioqaeacy 
Ioy~ it 4........,;,. .. th. oIigl'bililyof 
its prillcipals. Each pIIIlCM may IolII is 

~=::th~.·. 

8. Pnuleat l'<noll SCaIl4ar4 
NothiIlg -raiDedia tho (orogoirrg chaII 
loa -.Il1104 til roquiro embIish ..... t of 
.,-or.-..s.iIl ....... tII roa4erill 
pod 6dth tho oeItifica1i"" roqairoclloy 
tis ....... nobovdodpad 
iII1'l!TTIIati= of. grmtoe is "ot roqairocl 
til .-04 Chat..mob is llOJIIIIIIy 
P "" I d loy. prudeat penlOIl is tho 
ordirl&i:Y_of ........... d • .r .. p 

9. N.lI-Oor1IIIc:atioa Ia S .... ""'at 
~_II 

BIioept fortm"mOll" aathoIizedlltlder 
p&IIBI'Ipb 6 of tho. iaIImdiarII, If. 
pIIIlIiOO 1olavoirIg\y_ iIIta. ~ 
·tier covero4 tmneliOlloMdl. ponail 

""'0 Is 5UIpOtIdod, deloarrod, iaolisl'ble, 
or volcmIIDIy adad04fium 
participoliarlill tis _ .. eli"" ill 
ad4iIioa til othor aeme&oc awilabIe til 
the FocIotII Govem ...... t, the 4ep-.rrt 
or ageacymaytermiallo tis llimcacCioa 
C.r ca .... or4oflndt. 
CEBTJl1lCATIONS 
Cet1lIIc:aCla",Deb&nnOllt, 
S ... peasI .... ad otlaor RespoDSlbWI7 
Matun. 
1bis oorritica1ioo is roquirodloytho . 
roguIati ..... impI·mf!llting ~ 
Order 12549,Do\,mnen11ll4 
SO ... ,; .... :w CfRPart8S, Soetioa 
8SS10.P~~·~1XUtioL 
ne ropatiorIs ....... pllliished as Part 
VIr of tho May26,1988 Fedml 
Reglsler(poges 19160-19211), 

A. 1110 appIicIIIt oerti1ios til tho bolt 
.rits bovdodp aa41oo1ief; Chat it m4 
itspriac:ipals: 
·Aze"ot~ deloarrod, 

5UIpOtIdod,propooed Cor deloarmart, 
4ecIaro4 iIlolisib'e or w111D11D1y 
oxdu4edtiom covero4 tzmnrIions loy 
IIIYFoclotll ~or apIIcy, 

·Havellot v.fIhiIl. throe,., 
porio4pro: &g thisproposa1loeot1 
COIlW:ledCor ha4. ciWjadgmerrt 
rea4er04 api!lIt them Cor commisIiorI 
ofliall4or. ccimiaal om...o ia 
OOIlIIecIiOIl..tl& olQlnin& -...p!io& til 
01Qln • orporfimning. pobIiD {FederII. 
S-or'-l)tllllneliooor_ 
1ltI4or. poHic tIIIInOCioa; ~ or 
FocIotII.r S-1IIIfiIzast..-cor 
...",rrriCSiOtI of ombmI .... oot, theft, 
flnpiy. bdIoery, Calsificatioa or 
des:tmrIioII or.-lds, makiIlg false 
... , mmts, or roooMrsg cIDIoa property. 

·AzeIlot ....... t1yilldiolo4fo'or 



• 

. .• . 
Th .... inel_ b1II .... "oI Iimitecl to: 
T'III. VI oflho Ciw Riabll Ad. of 1964 
(PI. Ss-352) vdIich probilita 
cfivrirninlfjlMl CD the basisofmoo, 
oolor, or aalioul osisiII; (h) T'die IX of 1Il. Edacatj .. AmoDclmmll of IP72 as 
_ dad(2DU.s.c.16Bl-l6B3a4 
1615-11&6) MllcIl p""'ibill 
di....;rrri .. tj ... _1Il. basis of _ (0) 
oocti= 504 oflll. ~biJiIatioIl Ad. of 
1973, as ,,,,,",dad (29 U.s.C 794), 
MicIlp"'bibiII eIi"';rnjnotj ...... tho 
bais of di<IIiIity(cI) n. Ap 
Di"";rnjneMa All. of 1975, as i_dad 
(42 U.s.C 6101-6107) \Wich pRIhibiII 
eIi"";rnjnotiou _th. ofaS. (.) no 
Dn1g /J1vSIO 0fIi00 IIld Tl'OIlIlIct Ad. 
ofm2(pL~5)as ....... dad 
..toting to "ODm...;minaljpn 011 tho 
bais of dnIg abaoo; (l) n. 
CcmplOhOllliw Alcohol Abuse IIld 
A\ooholismPnv=tjOll. 
T_tcd~bilitatiOll Ad. of 
1970 (PL91-616) as ....... dadnlatiag 
to D.OJldjrrimjnlfjoa 011 the baRs of 
a\ooholl_ or o\coholism (g) 523 1114 
527 ofth. PabIic Health ScMoo Ad. of • 
1912 (42 U. 5.C290cl4-311l4 2~ 
3),.._00"",,, teIaIiIlg to 
OOIIfi4ootialityof alcohol 1114 cIrog 
a_ patioot ..... rdr; (h) T'1IIo vm of 
th. CiwRiPII Ad. of 1968 (42 US.c. 
3601 at seq.) N _OIldad relating to 
IlODdlccriminccm ill the alo na.ta1 or 
fiDJDciIlg ofh • ...mg; (i) Illy oCher 
IlOUdjp:;rjrnjnCa: pnnUiODS ill the 
NatiaDaI aU CommWlity Service All. of 
1990, as ....... do4; 1Ile! G> tho 
nquiromeats of Illy oCher 
" .. eIi"';";'otiOD statute (e) \Wich may 
apply to th"PI'Ii"oti.... • 

• Will comply or has alroac!y 
oompIied MCh Iho reqaiJemcoll of 
Tilles n IIlllm ofth. Umorlll 
RoIocatiaD ........... 1114 Rca1 Property 
AoquImiOD PoIides All. of 1970 (pL 
91-646) MIcIl prmde for fair cd 
oquiIabIo _t of persons displroo4 

er ""'- property ... acqairocl as I resoIt 
ofFecIenI or FocfenIIy usisIIId 
P"'pmL Th_ requiremOllts oppIylll 
aIlm-in nat propody acqairocl for 
ptqjectp1llpOSCS npnII ... of Fodoal 
pIlIicipotiOD in parohaRL 

• WiD compIy,.wh proWl .... of 
tho HIIII:h AII.(S U.s.C. ISOI-1S08 ... 4 
7324-7321) MllcIl \imit the political 
ac:tivitics of cmpIO)'OOS .wo .. principal 
cmpIO)'IIORt ICIMties are flmdad .... 
.w.1o or .... put MCh Federa1 f .... d&. 

• WiD comply, as applicabl • .wh 
th.proWiooe ofth. Da.;..a.- Ad. 

(40 U.s.c. 2761 ... 42761,77), tho 
CopeIIIle!AII.(4OU.s.C 2760 mil IS 
U.s.C.874),mIlChoCon_WoIk 
l{aars Safety Stao4ar4s Ad. (40 U.s.c. 
327-333), roprdiD& labor otIIl4ar4s for 
FocfenIIy usUto4 00IISInIdi0Il _ 
IgOeIlIeDIL 

• Will comply,if appIicaIU MCh 
flood in_oo pmdaao roqairornent III 
Soc:tiOD 102 (I) ofCho flooc! DismW 
Prutecti ... All. ofl973 (PL ~ 
MIlch requires tho rocipioIllI in I opocia\ 
flood huar4 ..... to partidpIIo in tho 
progrom IDe! to parchuo flooc! 
m-oo ifth. total oolt ofillsoraIU 
oonstrvClioo IOd acqIIisiIiOIlis $10,000 
or_ 

• WiD oompIyMCh _vinm_ta1 
otIIl4ar4s \Wich maybe prooodbod 
p1US1IIIIt toth. following: (a) institaIiOll 
ofCllWolllDOl1t qIlIIitycontro\_ 
IIIldorthe Notiooal &w....m.z.tat 
PoIiey All. of 1969 (pL91-190) mil 
E=ati .. Otdor(E.O.) 11514; (h) 
"otificatioo of "olating faoiIltios 
PlUSUlllt to EO. 11738; (c )prolllCliOll 
ofwodaoc!s P1lm1lDt to EO. 11990; (4) 
oval"";.1l offlood baz:arc!s in 
floodplaine .... aooorc!moo MCh EO. 
11988; (e) usuraooo ofprojoc:t 
OOIlsistel1eyv.ith th. approvedstata 
managemoot progr&!l1 developed IIIldor 
th. Coasta\ Zooe MmagemCllt All. of 
1972 (16U.s.C. 14S1atseq);(f) 
conformity of Federa1aCli ... e to 
State (C1 .... Air) impIem=tstiOD Plm. 
IIIlder SoCIion 176 ( c ) ofCho C101D Air 
All. of 1955 as amOlldad (42 U.s.c. 
7401 eI seq.); (g)protoc:tioo of 
1IIldergro1llle! SOIl1'OOS of cIrizddng-' 
IIIldorth. Saf. DDnking Wot« Ad.fIf 
1974,asamoodod(PL93-523);cd(h) 
protoClion of 0Il4mg0r04 species .... dor 
th. Enc!angenc! Species Ad. of 1973 ... 
.... dad (pL 93-205). 

• WiD compIyMCh tho Wild mil 
Scenic lUwrs All. of 1968 (16 U.s.c. 
1171 eI seq.) RIafIocI to pl'Ollooliq 
OOmponOllts or potential oompon_ of 
the "otional 'Mld c4.....uc Ii .... 
oystem. 

• WiD assist tho awordiag IplC)'Ia. 
.....an8 complianoo.wh Soc:tiDD 106 
orCho Notioul Histotic PteoervaIiaIl 
Ad. of 1966, as a_dad (16 
U.s.C.170), EO. 11593 (idootific:oljem 
cd proteclioo oCbistcnic proporIW) mil 
the ArchaooIogica\ mil Histotic 
Preservation All. of 1974 (16 
U.s.C.469a·l at seq.). 

• \\'ill oomply v.iIh PL 93-348 
regardiD& tho proIIICIiOIl ofb1llllOll 

3 

a&Jioctinwlve4in ............ 
dowIopmoIlt ... 4 nIoIocIlCIMtios 
........ 1104 byChis~ofusistm ... 

• Will """'l'IYv.iIh tho Lohou!.oty 
AIIima1 WeICce Ad. of 1966 (PL 89-
544 II _dad7U.s.c. 2131. seq.) 
par • ina to tho .... h"A\ing mil 
tr,_of~lDima\sheld 
fiIr.-dl. _a+ius ar oCher ac:tivitics 
........ 1104 byIhis~of .. sj_oo 

• Will CIIIqIlyv.ilh tho TeacI.B,sod 
Paint Poi=ing PIna1iou. All. (42 
U.s.c. 4101« seq.) Whieb proIu."biII 
6.0 .... oCIoad buo4 pIIiIltin 
0IIIISIra0tiaIl orlOha,"T""'i,., of 
noi4oa.oo_ 

• WiIl ....... to be peIfmmed tho 
reqaiMfiIIooIloia\ ... 4"""'P'i'"oo audits 
in aooor4IIIIoo v.iIh 6.0 Single Aadit I<t 
of 1984 arOMB Circorlot A-133. 
AIIdiIIofTnotjlptj .... ofHiahor 
lMminsmlloCherN';'1'ftI6t 
IInevti·c ... 

• Will CIIIqIlyv.ilh all appIica1U 
nqaiJemoIlII ofall oCher Federa1 \aws 
~ ordors roguIatiOIlS ... 4 
poIicioa pwmias Chis prnpm. "'·dditi ..... aIl ...... _of 
CoJpon:lioll...",;stmoo IIIldor Chis 
oppIicatiOll an required to usnro that 
tho recipiezlt: 

·WiIl bop SIlch ..... r4s ... 4 
pnMdo SIlch me"""oti,., to tho 
ColpOroIiOll v.iIh rospoct to th. progrom 
as may be reqairocl Cor fisca\ ludits ."d 
prosram ovalaaliOll. 

• WiIlIlOt .... th. usistmoo to 
npIaoo State a4loca\ timclillg streams 
that ball boon IlII04 to ........ rt progroms 
of tho type o\igjlIlo to roooiw 
Co1poratiOllIllpplllt. For ... y si-> 
propm ,Chis OOIldilioll will be atiIIiod 
if tho osgropIe "OIl.fodonlOxpcnclitl1ro 
Cor th. propmin 6.0 fisca\)'OIl Chat 
sapport is to be pro\'idoclis"ot I ... thlD 
th. prNolII fisoa\)'OIl. 

• Will aseth.·aidpoocmlyfora 
propm!hot 400s bot dvp\ioahl, cd is 
in additiaIl ....... lCIM!yoChorv.iso 
awiLa1i. in tho locality of tho program. 

• Will OOI:IIpIyMb tho Notiao, 
Haaias, ... 4a.m..,oo Pr.:, 5_ 

. Collll4in 176 ofthokt. 
• Will OIIIIlplyMb tho 

D,.,"isp dmlesf"a1m4in 177 (h) 
ofthokt. 



~z 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Bruce N. Reed/OPD/EOP, Laura EmmettiWHO/EOP 
Subject: Service and race 

FYI, the President sent a note to Bruce and Todd Stern about an article in last week's USA Today 
by Andrea Stone, which was critical of progress since the service summit. He wrote, "We should 
send our summit update to this author -- seek to merge our race/service initiatives more." 

I am following up with Ann Lewis's office to get the piece to the reporter, but I thought you'd be 
interested that he made 'the connection. The article refers to the race initiative by saying the 
President "now devotes his bully pulpit to other concerns [than service], such as race." 
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DO 
thSome lng. 

CONCEPT 

The National Kindness & Justice Challenge 

Do Something, in partnership with dozens of national education and service organi7:atiolls, (induding key 
organizations such as the Corporation for Natio[lal Service, Communities in Schools, Key Club International. 
National Association of Secondary School Principals, National Association of Elenltmtary School Principals, 
Ethics Resource Center, Qucstlntemational, Council for Chief State Schools, Communitarian Network, 
American Association of School Administrators, Center for Effective Compassion, and the Close-up 
Foundation) is organizing a nationwide two-week effort leading up to Martin Luther King D'lY. entitled 
"Kindness & Justice Challenge". Through the Challenge, thousands of students will cllmmit Acts of 
Kindness (helping others) and Acts of Justice (standing up for what is right), While participating in :l. 

character education lmd leadership training component in their schools. 

Within a few years, this annual event should become one of the largesrstudcnt activities in history, with 1 
million Studenl~ participating in the Challenge by the year 2000. Both a large scale national media campaign 
and an intemct festival will promote the event and allow students across the country to share their acts and 
dreams with each other. 

THE EYENT 
All K-12 schools in the nation will be invited to participate ill the Kindness & Justice Challenge. Each tcacher 
will receive a kit (appropriate for their grade level) with a curriculum which indllde~ two weeks of daily 
lessons, instructions for posting acts of kindness and justice on the illlcrnct, and incenti ves to encourage . 
participation. After the Kindness & Justice Challenge, students and ~choob who havc done the most acts In 

C~c!l stale and in the nalion will receive recognition and media al!cnlion. 

THE INTERNET 
E.1ch school that registers for the Challenge wiIl post their acts on a websitc created fllr the Challenge. One ".f 
the features of the website will be a map of the country that will k.eep a running total of the comrrulted Acts 01 
Kindness and Justice, caregorized by city and state throughout the two weeks of the contest. Last year. 
300.(XlO people logged on to WehstO(:k, Du Sumerhilll;'s internet festival designed to inspire and educate 
young pcuple interested in improving their communitics. Do Sumething expects tt) build upon the success of 
Webstllck '96 with the Kindness and Justice Challenge. 

MEDIA 
Last YCllI', celebriries like Andrew Shue, Noah Wylie, Malik Yoha, Kim Williams. Dean Cain, and Amhony 
Edwards. as well as political leaders such as Senator Bill Bradley. Senator Barbara Bo.er, Sp<!ak.er of the 
House Newt Gingrich, and President Bill Clinton all participated in Do Something's Webstock. It is 
expected thai the Kindness & Jllstice Challenge will generate widespread national media a!lention, focusing 
on the students as well as on the lllany celebrities and leaders sure to support this challenge leading up to 
Martin Luther King Day. 

ONGOING EFFORTS 
The website wili be regularly updated and will be an ongoing resource to students and tcachers who want to 
share stones. learn from each other, and work together to build their communities, lmd wili scrve a~ a bridge 
to the next year's Kindness & Justice Challenge. The Kindness & Justice CUITicululll provided to the schools 
IS a two week segment of a year-long leadership and character education curriculum til at Do Something i~ 
piloting in Newark with 47,000 students over the nexl few years. 
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The National Kindness and Justice Challenge: 
A Return to the Principles 0; Chilracter 
By Tina Clwi 
Program C~urdi7lu WI', l.~, .'imllrthi n.~ 
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Kindness and Justice Tlmellne 

DATE CALENDAR 
. 2S-Sep KlJ Y(ebsi.t~ 9?es _~ve 
, 27-Sep weekend 
, 2S-,Sepweekend . , 

29-SAP Applied Materials conference cell _.'_" . M. M._, ,_ . 
. ~O-Sep PO!itc,!lrds mailed from MN 

1-Cet Social Imaginations @ DS .'- -"-'. - .. _., 
.. __ 2.·.oct Postc~.rds sent t~u~~~_ners 

3-o.cI Postcll.~ds sent tt?_ partners 
4-Ccl weekend 
5-Ccl weekend _4_. ". __ 
6-Ccl.Blick Gala __ . __ 
7 -Cct. P_ostcards ma,iled-DS Dat~e. 
8-Cct Postcards mailed-OS Database_. 
9-Cct Curriculum overview from SI ,'_.- --- .--. 

1.~Cct Silico':!Beef confer~Eali 
'.' ~Cct weekend. __ . 
'2 -C_'t weekend 
13-.9!=! Columbus D_~y". ". 
14-0~t.send postcard~lo Clty'(~.~. , 
lS-0_ct Applied Mat~r!als-Sleve. TaYi~ 

. OUTREACH 
. _.. . 

_1.6..:.CCI Cutreach. _A_ss~ intervi~w ___ . __ 
17.~.9_c::1 Youth Servic!l_Americamtg Ill_DC 
1 6:.9SI weekend 
, 9-Ccl weekend . - -'. 

, 20-Cct_ confirm R.ll.ce Comm invo~~1 
,~~.:Cct appro~~.prochure le~. 
22:.9.c1 approve. E£ochure layout" 

.. 23·0cl m!g @ Mighty,Media 
,?,:I.~Cct mtg @_.!?ocial ImaJl!!lations. __ ' 
25-CcI weekend -_.. . ... _--.... 
2§.:.oct woekend 
27-Cc.I. contact,_Qprah's Angels.t--!etwork 

, 28-0~! Brochure_mailing 
,29·Ccl .. Brochure _,!!a/llng ... _. 
39.:.o.cl EdlJcation ~ek ad 
31-q~t, Teach!lrs' Week .~<:!., 
, -Nov weekend 
2-Nov~,~ekend 

~:.Nov SlJP.erinlend~!'ts Cut reach '!'leek 
4.:~ov Sup.erlntend~ts Cutreach WeeL. 

_ ... S-Nov,Super\!1lendan!.s Cutreach Week '. 
6-Nov Superintendants Cut reach Week .. -_.. -.-- -- .- -, 

.J ·Nov. S.uperint~,!dants Culreac~eek._, 
8-Nov weekend . __ .. .." . 
9·Nov weekend . .... -

, O-Nov MM 20,000 online teachers emailed 
11·N~" Part;:'er Cms Cutr~ch W~ek .- .-.--

Page' 
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Kindness and Justice Timeline 

12:Nov PartnerOrgs Outreac.!:lY"!!ek 
13·Nov F'artner Orgs Outreach Week 
14·Nov Partner Orgs Outreach W~ek 
IS·Nov weekend 
16·Nov weekend .-.. -. 

~17.Novl:.0cal Fun~ Outreach Week 
~1.8.Nov.Local FLj!1ds Outreach Week 
..• I.g·NOII Lo~al Funds Outreach~~ek 

20·Noll OS Staff Retreat .. -
21·Nov AARP.NBTA 
22·Noll weekend .. . .. _ . 

. _23·Nov weekend 
24·NoY F'arents Outreach .... .-. 
25·Nov Parents Outreach 
26·Nov Parent.~.9u1reac~ __ . 

. 27·N?~ThanksgiYing 

. 2S·N9Y.oS closed 
29·Novw_eekend 
3D· Nov weekend 

I·Oec P!incipals Outr!l~h Week. _ . __ . 
2-Dec .F'.!:incipals Outr~_~!I.Week _ . 
3-Dec. F'!incipals Out!:.~.~.ch Wee.k. __ . 
4-Dec. P~ir1clpals Outrea~ Week 
S-Q?c. Principals Out!:.~ach Week __ ... _ . 
6-Dee weekend 
7·Dee weekend 
8-6~eTeachers Outreach.VVeek. ___ . 
9·D~~ .. Teache~~9utreach Wee!< 

1 O·R.!!c; Teachers OuJreaeh W~ 
II-Dec T~achers Outr.§!.ach Week 
12-0ec Teachers Outreach Week ... --.. ._-
13·0ec weekend 

. 14·0eo weekend 
15·Dec REGIS.T_RATION D_EADLINE. for KlJ 
16-Dec Lesson Kits mailed to schools .......- -
17·Dec Lesson Kits mailed to schools .... - . --_.. .-. 
18·Dec Lesson Kits mailed to schools 
J9-0ec L~sson Kits maile<Uo scho~. 
20·Dec weekend --- --
21·Dec weekend ... - -
22·0ec 
23·0ec 
24-0~~ Christmas Eve 
2.~:Oec Christm~~ Day .... _ 
26·.~ec OS closed 
.27 ·De5'. weekend 
2!!:Dec ~eeke~ 
<19 •Oec 
30-Dec 

Page 2 

P.0S 



OCT-21-97 82:57 PM DO SOMETHING 212 582 13137 

Kindness and Justice Timeline 

31.·0ec New Year's Eve 
1.·Jan. New Year's Day 
2·Jan 
3:Jan. weekend 
4·Jan weekend 
5.Jan.K/J Challenge Day 1._ .. 
6·.~!i.n K/J Chal'!l_l').ge Day_2_ 
7-Jan. K/J ChaliengE!.pay 3 .. _ .. __ . 
S·Jan K/J. Challenge p_~ 4 . __ '_" 

· ... 9·Jan K/J C~allenge D~ 5 
10·Jan weekend '._. ._. 
, '·Jan weekend . --

.. _'2·Jan K!.J_Chalienge D~ 6._. __ ._ 
13·J~n .. K/J Challt;!.!I.9.e Day?_._ .. _ .... _ .. . 
l4:d~!". K/J Challen.9.e_!?ay 8 ... _ ... _ .. . 
, S •. ~~n. KlJ Challeng.e-p~y. 9 

· 1 ?·J~n. KlJ Challe~e .. Day 10 . 
17·Jan weekend 

· l8·Jan. weekend ....... __ 
· , g·J?-n Martin Lutherl:5i!:!9..:!!: Day .... . 

20-Jan D.~adline to REC~IV~ Acts via Intern~t . 
. 21·Jan 
22-Jan 
23-Jan .. 
24·Jan woekend ...... . ... -
2S·Jan weekend 
26·Jan 
27·Jan 
28-Jan 
29-Jan 
30·Jan Deadline to RECEIVE Acts via mail 
31 .J~~ . weekend" _. "-.. 

•• '_' 0" 

, -Feb .weekend 
2-Feb Tabulate Acts 
3-Feb Tabulate Acts 
4-Feb Tabulate A<:_~s 

§:.Feb T~bulate Acts 
6-Feb. Tabulate. ~.c;ts 
7 ·Feb weekend 
S-F_eb weekeng •. 
9-Fob WINNERS ANNOUNCED 

10·.F:.eb 
, '·Feb 
12·Feb ... 
13-Feb PRIZES MAILED 

Page 3 
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612-827-4126 :OCIAL !MJlGI:-iAT WHS 

Structural concepts for the younger grades 

The jumping-off point. It always takes some moral courage, honesty and 
respoMibility to send initial drafts off. We know so well that this Is simply a 
plRCE' to start ... starting to gDther reactions from teachers, Idds and you. The 
prosram wiU evolvt' and flesh-oul f('.atly between now and November. ThIs 
Is ~lmply a point from where to bep to create. 

That being said, we are creating a program that Is stabilized by equal amounbJ 
of routine, exploration lind action. AJJ we've talked about, there will also be 
time for ample reflection md laughter. 

The toitachers pdC! will provide both deflniUon of terms as well at and 
provocative questions and activities that lead Idda to peraonaliz.e and apply 
the tenns/virh.le5, 

This routine will provide for maximum case of use for teachers, and' will give 
Sh.ldents the familiillity, stilbility and motivation they need to elllhrace the 
program Ilnd It:s ideals from the get-go. 

The daily lessons ,.,ul build upon the leaming of the previoU3 da};lI..E4dL 
module will build to the program finale' during day 10. The final reporting, 
tallying amI re<.-usnition of acts will launch into the creation and observance 
of cultom rituals around MLK day. 

tilt's get to it. FIrst you will find a template for the younger two modules, K-2 
and 3-5, Although both moclule$ will follow a &imilar COIlstruction, they will 
hOive completely diHerent activities all ludUtg to Oige-appropriate goals and 
re(Qgnition. 

Then you will our attempts to compose def1nlt!ons or explanations of what 
each topic of the day means. We have sought the advise of teachers and Idds. 
Again, just a pilice to start. We intend on formalizing-up the definitions (or 
teachen, bringing more informAl and real-world expLanations for l£achcrs to 
we when defining the temu fot Idds. Let's get to il:. 

We can llIlk about your reactions on Monday. We will then Incorporate your 
ideas and commeno ,into our fint modulI! due to you very soon there After. 
Best wiahes to all. 

Andy, Jeff, !La Ie Marlon 

P.07 
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le/10/1937 1~:59 612-827-41.6 SO:IAL IM~GINAr:OfIS 

Day One 
1. Explain tile chA1le.ngl 

• Hl&tory of the c:ftallenge - WhAt and who DO SOMETHING is 
• It·s a national prop-am - "Kids aU over the US - right this very 
minute ...• 
• fart gf an incredible national movement!! ·what we're going to 
be doing for the neet 10 day!! during K/J time is going to ...• 
• WOW! "Everyone in the class is going to be involved· we're all 
going to help. It will be fun! 
• Kim os ex,,"!!! • "You're the ones who really kNlw what it's like 
out there ... [ bet 1015 of you know who Martin Lu.ther King was." 

2. Reference and questiON around the purposeful timing of the challenge 
• Martin LUther Kina. Ir .• "who k:lows who MLK was"? DisCU55ion 
about w!u.t MLl< tried to do In hls Ilie and how It Is a part 01 K/I· 
• Explanation and definition of Kindness and Juatic:1!. 

• A game that leads to c1escribing and listing the virtues (su~ 
topics) thAt ue a part of the clWlenge • 

3. Explain and disCUJ& how the Challense works 
• What are ada of 1<&]1 
• How to report ads 
• Tallying of acta 

• Individual daM, school. city ... 
• Prizes, incentives and huge recognition fram DO SOMlrrHING 
• The Web· wd conununications with other classes around the USI 

4. Goal Setting - individually, by eiass, by school 
• Our Otallenge riaht hf!rl! in Ma. HOneybrlnl:'5 class 

3. Clasa readlns c1 the "'II oath and commitment to domg acts 
• Countdown! "All around the country, Idds are starting KII. 
Right now kids In New York and California and Ohio ... are all 
starting the KIT Challenge! Let'. startl ... 10·8 - 7· 6 - 5 .... I" 

-'6. Distribution Q{ the recording fonns (yaung<!' ldds will use A dJffw:!nt 
reulrI;ling won 

• Explanatlon about what to do with th; fonns. (This may need to 
done at the end af the day for younger kids). 
• Sdders 

7. Pocll!r signing or some other symbalic enYil'oru:nental change to the 
da5.llroClm 

• Something to do {or tomorrow - set a goal to do at 1000st onp. act of 
kindness or justice 

P.08 
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lelle/1937 15: 59 612-827-4126 'O:I~L !M~G!N.:lT:lJI'IS 

Days 2-8 

1. The Phr:ue 'Tl\at Para - • pithy, poignant, memorable short slogan that ldds 
recite <yell, sing, rap, dap ... ) that enap5u1atell the topic of the day. 

2. Teacher explains what the topic of the day Is 
• Define in ~ge appropriate li1lIgwlge And di5CIW 

3. Teacher shares a story that illWluoates this topiC: 

4. Students share their awn personal stories thai NIall'S to the topic 

5. Repeat the phrase lhat pays 

6. Fun activity that rmuorcn the topic of the day 

7. Reporting ilcts of K&:} 

8. TaUying I~ of Kic} 
• Somehow have the 5tudent3 visually display their ads 
(marbles, jellybeans In I jar, thermometer) 
• '"1..ct'1 sec how we're doing." 
• l'he Wegl 

9. SettIng goals for doing aeU to be reported next ame I 
10. Repeat the Phrase That Pays one man time 

1. Congrll tulAtionsl 
Day 10 

• Reference to the National ChaUenge 
• WeQ site dled<-in 

2. Reviaw / Reflection 
• Playa gam'! that help~ kids remP.l'Ilber and review the Phrases and 
how it appl.le; to theIr llves 

3. Revisit goala that were set durinS DAY 1. 

4. F'InAl reporting &.!'Id postings 

5. TA-DA! Here's how we did! 

6. DlsC'WSlon and activity on continuing the K&t } aplrlt all year-round! 
<Rel.nforcement) 
• TIme capsWe activity 
• Let's tell Do Sornethtng about our idee far next years Challenge 

7. Couuneznorating MLX day 

8. Comm.eneement, closing and what's next 

p.a9 



6CT-21-97 03:00 PM DO SOMETHING 212 582 1307 P. 10 

10/18/1937 15: ~9 &l2-827-412& PA!;£ e~ 

Definition of Terms 
The •• will evolve greatly, .1.ftd we will eventually present age-specific: 
variations for each modl1!e. 

Day 1 - tntrodq.;tjQn 
KINpNE5S - Kindness Is doing something nice for others and 
yowself. 

ruSTICE - JUlltfce Is standing up for your righlli and the rights of 
others. 

Day2-CC»dPASijON/CAJ;NG 
Caring mean. ccNidering and IllIderstan.di1lg the needs and feeUngs 
01 other people. Compassioft Is SMwmg tlIat you e.are by domg 
aomething. 

Day 3 - fNENHS5 
Fairness means believing thai everyone deserves tl\e same 
opJ'Qrtunides. . . 

DAY 4 - BRECT 
Respect I..s appreciating yoW"Se!f and others. 

Day 5 - HQNJ;SIY 
Honesty Ia Icncwing the truth lind having the strength to aci upon 
that truth. 

Day 6· NON.V1OLENO! 
Non-violene!! Is CClmmitting to resolve problelm in a peaceful way. 

Day 7. RESPONSIBn.ITY 
Responsibility is a~ept!ng roles, doing them to the best of your ability 

and $tand.lng by what you've done. 

Day8-CO~SBKnCE 
CoaunW'lity service ia the contribution that people make to improving 
thel.t world for themaelves lind. othen. 

Day 9 - MORAL COURAGE 
Moral Courage it kl'Iowing and dolng what i~ righi, even jf it is difficult 

Day 10 - Grlll\d Finale' 
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Kindness & Justice 
Agenda (7/24) & Notes 

(in progress) 
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DO 
thSome 

lng. The National Kindness & Justice Challenge' 
,'. .:' 

, ' 
. . ';,:\', 

I' .. \ .y. 
CONCEPT _ :.\ . ' 
Do Something. in partnership with dozens of national education and scrvice organizations. (incJuding,)a:y ::: I' 
organizations such a.~ the Corporation for National Service. Communities in Schools. Key Club lritemat,ional.. " 
National Association of Secondary School PrinCipals. National Association of Elementary School Principals • ..:,' 
Ethics Resource Center. Quest International. Council for Chief State Schools. Communitarian Network;' 'i·, 
American Association ofSehool Administrators. Center forEtfectiveCompa~sion. and the Close-up : ~":'" /. , 
Foundation) is organizing a nationwide two-week effon leading up to Martin Luther King Day. entitled : : . ' . 
·Ki~nddncss h&IJ~SticethChallenge". 'Thro

f 
ugh, the Chall~nge. t~ousanh ds. of.stuhd)enthis .wl ill co~it.Ac~ of' .:.:' ;,'-I.:!l, 

n ness ( e ping 0 ers) and Acts 0 Justice (standmg up lor w at IS ng t • W e partlclpanng m a . 
charllCtcr education and leadership trulnins component in their schools. '. ' ... . . 
Within a few years, this annual event should become one of the largest student activities in history, with I 
million students participating in the Challenge by the year 2000. Both a large scale national media campaign 
and an internet festival will promote the event and allow studenl~ across the country to share their a!'ts and 
dreams with each other. ' 

'" 

•...• 
.... ,. 

THE EVENT ' . ,:' . 
All K~12 schools in the nation will be invited to participate in the Kindness &. Justice Challenge. Eacbteaeher .' 
will receivc a kit (appropriate tor their gradc level) with a curriculum which includes cwo weeks of daily' . .. ~ 
lessons. instructions for posting acts of kindness and ju.~tice on the internet. and incentives to encourage 
participation. After the Kindness &. Justice Challenge, students and schools who have done the most actS in 
each state and in the nation will receive recognition and media attention. ' . \' '"." . 

:'t 

IHEINTERNEI I 

Each school that registers for the Challenge will post their acts on a website created for the Challenge. One of 
the features of the website will be a map of the country that will keep a running total of the committed Acts of 
Kindness and Justice, categorized by CIIY and state throughout the two weeks of the contest. LaM year.. . 
300,000 people logged on to Webstock, Do Something'S internet festival designed to inspire and educate 

. , 

young people interested In improving their communities. Do Something expects to build upon the success of " 
Webstock '96 with the Kindness and Justice Challenge... ,;:: .:' 

; .. .... ' 
MEDIA . 
Last year. celebrities like Andrew Shue, Noah Wylie, Malik Yoba. Kim Williams, Dean Cain. and Anthony . " 
Edwards, as well as political leaders such as Senator Bill Bradley, Senator Barbara Boxer. Speaker of thc 
House Newt Gingrich. and President Bill Clinton all participated in Do Something's Webstoclc. It is' "',,' -
expected that the Kindness &. Justice Challenge will generate widespread national media attention. focusmg , , 
on the students as wcll as on the many celebrities and leaders sure to support this challenge leading u~ to ' , 
Martin Luther King Day. ,~, ' :; :'; , 

ONGOING EFFORTS . ,-. • . ,< , 
The webs!te will be regularly updated and will be an ongoing resource to students and teachers who want to .~ 
share stones. learn from each other, and work together to build their communities, and will serve as a tiridgc 
!o the next year's Kindness & Justice Challenge. The Kindness & Justice curriculum provided to the sChooh 
IS a two week segment of a year-long leadership and character education curriculum that Do SometHing is. ~ 
piloting in Newark with 117.000 students over the next few years: . ~ 

423 "1ST 55TJf STUI!T,I!ITH PLOOI • HIW YOII. Nt 10019· (iU2U:U-11?S • PAX (12)'212'1507 
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MEMORANDUM TO KINDNESS Be JUSTICE CHALLENGE PARTNERS 

From: Tina Choi 

Dare: July 21. 1997 

Re: July 24. 1997 KlJ Meeting Agenda 

Our next Kindness and Justice Challenge meeting will be held on July 24, 1997 at the 

Corporation for National Service, 1201 New York Ave., NW. Room 8410, from 10:00am· 

I 2:00pm. I have listed some of the ideas that committee members should bring to the meeting. 

Also, please bring a copy of your organi7.ation's logo on disk 3S a jpeg or Phot()shop document. 

Please RSVP regrets only to me at Do Something (212) 523·1175 or tchoi@dosomething.org. 

The primary ohjecti ve of this meeting is to establish a firm timcline for the program, divide 

up responsibilities as is appropriate, and designate a schedule for communication between me:m 

the other committee members. 

Schedule 

10:00-10:1:0; 

10: 15-10:30 

10:30-11 :30 

11:30-12:00 

Outreach, 

Introductions 

KlJ Update 

Committee Updute.oJDiscussion 

Next Steps/Conclusion 

Follow-up from hlst meeting: 

• Sylvan Leaming Center/Score 

• Chiefline:Council of Chief State SchOOls 

• 800 numher/CNS Clearinghouse 

• endorsement from King family 
• contact at the Library Association? 

• district address list on disk 

Main discussion topics: 

• which publications and other mediums in which to advertise 

• role of teachers' unions and organizations 

• outreach to parenl~ and children 
• free OIlIrP.tI<:h/l'nhlk,ity opportUnities 

1 
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OCT-21-97 03:18 PM DO SOMETHING 212 582 1307 

Objectives: 
• devise ou~ach timeline 
• distribute responsibility for contacting other organizations 

Incentjyes 

Follow-up from last meeting: 
• design of posters for classroom monitoring 
• awards for participation (i.e. certificates. pencils, stickers, kcychains, computers. etc.) 

Main discussion topics: 
• decide on the reward structure; issues include: 

a) competitive awards or award~ fllr pa.~sing a certain threshold level of act~? 
b) recognition on an individual, classroom, andlor school basis? 
c) &'peeiul recognition for state und nutional level victory'! 
d) which awards should be given for which achievements? 

• cunsidcr whether all the written descriptiuns of acts need to be submitted to Do Something in 
some fonn. or if only the best need he 
• whether to publish acts of kindness/justice, and if so. which ones in which form 
• d(:cide whether check.~ and balances are needed (0 prevent the ~uhmission uf false number of 
acts - thi~ is especially important if expensive awards, such a.~ computers, are distrihuted 

Obje~1ives: 

• agrccupon general award structure 
• detcrmine what types of awards will be given out 
• decide c\a.o;.o;room poster layout 

Internet 

Follow-up from Ia.~t meeting: 
• contact been made with Yahoo. Lyeos. Alta Vista. Open Text. and othcr search engines 

- . 
• partnerships whh NctDay, Volunteer America. Impact Online, and similar organilations 
• college student for website maintenance/consulting 

Main discussion topics: 
• detcrmine main purpose of wcb site. including degree of inteT'dCtivity 
• web site layout 
• inspirational quotes, serial storics. celebrity testimonials. and othcr ways of spicing up the site 
• proposals from web designers, inducting Mighty Media 

Obj~1ive.~: 

• agreement over purpose of weh site and its basic design 
• decide what features are needed in order to attract hits 

P.0S 
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MedIa 

. Main discussion topics: 
• logo prototypes 
• discus.~ how to obtain free publicity from the general media 

• publicity plan for award winners 

Main discussion topics: 
• identify corporate sponsors and other funding sources 
• cumplete ~trategic plan for locating funding 

Curriculum 

Follow·up to last mccting: 
• lanl,'IIage of I:urriculum 
• tic in curriculum with other courses 
• commentary on Newark and Webstock curriculum 
• MLK Day them and possible extensions 

. Main discussion t()pic~ 
• Do Something's idea for structure ofprogrnm and present3tion of plan 

• dcfiniti"n~ "r kindness and justice and daily themes 
• hraiMtorm over: 

a) lesson plans 
b) classroom exercises 
c) optional e:l(ercises 

• evaluate appropriateness "f groupings of grade·levels 
• curriculum writer search - suggestions. search plan, and job description 

• degree ~lf collahoration necessary for good curriculum 
• how to make curriculum attractive to maximum number of classroom teachers 

Main nhjC'.crivl'_~: 

• evaluation of Do Something's plan and suggestion for improvement 

3 



KlJ Committee Addresses 

Last First : Organization Phone Fall Address 
~anurd H ... her i Ethics Ruourcc CcnkT 202-434-H)S 1 202-717-2221 .1747 Pennsylvania -""c-. NW. Sui'" 400 

S rilll!' Jennifer INa.') Assoc of Second:uy S<hooll'rincip;70;-860-7J24 7m476-~H2 1904 A5Socialion Dr. . . 
!Juscemi Michael Quesl Inlemalinnal : 800-288-6401 614-S22-6580 1984 Coffman Rd. 

::asKrJy Mi.:"",,1 Council of Grea. Ci ty Schools 201-393-2427 1202-393-2400 1301 Penn"lvani. A'· •.• I'W. Suile 702 . . 
Clark Jen.ifer Close-up Foundo.ion ~O;-706-3688 :44 Canal Cenler Pl ••• 
Delo . Kallerine ,Com";l of Chief State ScI100ls 2U1-4IlH-S505 202-40H-8072 i I M .. ,sachusetu A .... NW. Suile 700 
Evens :Ma:garc( . Nat' Assoc of Elemenlal')' School P,inci 10~-6tI4-3J4S 703-548-6021 : 1615 Duke SI. 
Filol.'US .Lyn . Nafl Assoc of Secondary Schoo) Princir 703-1\6II-i261 703-476-5432 ·1904 ASlioc;;atioo Dr. 
Ilaye. ·Mik. Communilie.s in Scbools 7~'-RS6-2746 703-519-7213 1199 N. Fairfa. St.. Soile 300 

K i ",be!I,: Ricbard :Kimbcrly-Clark 202-393-8280 202~J8-0483 700 IlIh SI:. I'W 
Lewi. 81l1d H. :Corporat~on f~ ~aliO!laJ Sto .. ice 202-606-5000 202-565-27B1 1201 New Yorl Ave .• NW 
Manin A.John 'Communitarian Netwurk. 202-994-8190 ,202-994-1606 2130 It St.. NW. Soi.e 714 ... --
Pierce 'Darlene Am A.soc 01 School Admins 1103-528-0700 1'03-528-2146 11101 N. Moore S .. ._---

'iiichard :C~~t.r (~~ffeclive ComPassion Pollock 201-965-7373 .202-96S-S679 3299 K SI.. Suile 402 
Richtrdson Seo" ;~~os~~up ~~lRd~tio~ ,703-706-3330 .703-706-0001 44 Can.1 Cenler !'Iaza ..... 
Schader Linda Ethics Resource Center ·202-434-8351 202·7:n·22!1 .11~? Pennsylvania A,·c_. NW. Soite ~O() _.-
Seidel 80b _ ~~~~~!~~ ~or NatLonai Ser.·~c~ 202-6O<i-5000 202-565-2181 :1201 New York ~~ .. ~~' 
Smilh Marilyn ~~~~ion ror ~adonal Ser~:ice 202-606-5000 202·S65-278I 1201 N.,.' York ~,·e .. "w 
Spci8~! 1!b0000ara Washing!~n, 01:: Do Som.thing 202-889·2088 202-S84-3539 130~ Map'le View PI .. SE 

T.yl~r .. Rhonda ~l!~oratton for National Sen'ice 202-606-5000 ,202-S65-2781 1201 New York A,'e .. NW -
!70J-519-7213 Wilson Tom Communities in Schools 103·511-~S64 1199 ". Fairf .. St .. Suile 300 

CUr 'Stale 
Wa'ihington DC 
Reston VA 

;t\cwark OH 
Vlashinglon DC 
Ale.andri. VA 
Washinglon DC 
AJeKandri3 VA 
Rc~ltan VA 
AIe.andria VA 
Washington DC 
Washinglon DC 

.Washinglon DC 
AriinglDn VA 

. ~~hi!,gt~~ DC 

. ~le1anclr!' VA 

..i'?!'~!"gt~._ DC 

W~~!!,g~~~ . DC 
\Vashingl"'! DC 

~' .. hin&l,,!, . DC 

Washing"'" DC 
,\luandria VA 

IZiP .E·mail 
2(0)6I hCllfhcr@cthics.mg 

! 20190 RriU._Jtonassp.arg 
4)055

1 

2O(J(» 

22314 
: 

20001 katlwd@«u.org 
22314 Modenl,@naesp.urg 

1 20190 Fis.:u<Lctfna.sp.cJtll , 
22114Iwilsonriki3netotg , 

• 20001 ; 

I 20525. bhlewis@cns.&"v , 
2005~. "",·ww.gwu..cduJ-ccps 
22209. dpi<:n:.@;waorg 
2ooo? rid'!"prod@aoI.com 
22~14.s ... r@closeup ... g 
~0006.linda@.thics.mg 

I 20525 
1 ~OS2S. msmi'!'li!.mo.gov 
I 20020 Ibs6l1@aol.com 
I . -

I 2OS2~. nay~@cn .. &U" 
22314 Iwilsoft@cisnel.01J! 
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National Kindness and Justice Challenge Committees 

Outreat!h Committee 

Darlene Pierce 

Tom Wilson 

Katherine Dclow 

Jennifer Briggs 

Lyn Fiscus 

Mike Hays 

Curriculum Committe, 

Katherine Delo 

Scott Richardson 

Jennifer Briggs 

Lyn Fiscus 

A. John Murdn 

Thomara Speight 

Marlynn Smith 
Bob Seidel 

Mike Hays 
Mike Buscemi 

Media Committee 

Richard Pollock 

Mike Buscemi: 

Internet Committee 

Brnd Lewis 

Tom Wilson 

American A~UlCiation Superintendent Administrators 

Communities in School 

Council for Chief State Schools 

National Association of Secondary School Principals 

National Association of Secondary School Principals 

Communities in Schools 

Council for Chief State Schools 

Close-up Foundation 

National Association of Secondary School Principals 

National Association of Secondary School Principals 

Corrullunitarian Network 

Do Something 

Corporation for National Service 

Corporation for National Service 

Communities in Schools 

Quest International 

Cemer for Effective Compassion 

Quest International 

Corporation for Natinnal Service 

Communities in School 

Illcentivetfudge Committee 

Darlene Pien:e American Association Superintendent Administrators 

Heather Barnard Ethics Resource Center 

Linda Schaefer Ethics Resource C..enter 

Thornara Speight Do Something 

(Jrvelppmenr CommUree 

Margaret Even.~ 

7/22/97 

National Association for Elementary School Principals 
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Timeline for the National Kindness & Justice Challenge 

Mat(h 
• Beginning of outreach for pannership 
• Do Something begins search for financial support of challenge 

An.til 
IS 

27 

Ml!I 
19 

3Cl 

June 
1 
13 
17 

9:00 am - .10:30 am - Planning meeting for panners to discuss outreach to schools and 
other organizations for the contest, types of prizes for challcnge, changes andlor deletions 
to !he timclinc 
KlJ Challenge announced @ the Presidents' Su1lUl1it, Youth Press Event 

Planning meeting with ail partners to finalize strategic plan for Kindness and Justice 
Challenge @l Corporation for National Service 
Do Something continucs building its Kindness and Justice Team 

(Outreach) Continue developing olltreach pians 
(Curriculum) Identify "l<isting materials 
(All Committees) KlJ meeting @ Communities in Schools 9-1 I am 
Summary report from committees: Bring lists of prospective partners 

Committee Meeting @ CNS 10· [2 pm in Wa,hington. DC 

August 
[ tOutreach} Ad placed in the NEA newsletter 
I S (Curriculum) Curriculum writer should be hired hy nnw 

(Internet) Web site design reviewed 
'!! Dorc of the next meeting 

(All Committees) Finulize brochure 
(Awards) Finalize awards In include in the hmehure 
(Curriculum) Review outline of curriculum that will be used in publiciI}' 
materials until the cumpletion or Ihe complete curriculum 

29 Deadline for t:ducatinll Week ad; continue suhmission every Thursday for 
the next nine weeks 

September 
I (Internet) Web set goes up. to be updated regularly 

in order to all",ct hits 
(Media) Media campaign begins, .. nnouncing contest and encouraging rcgisltlltion 
(Outreach) Brochures are sent to schools and interested parties 

"!? Date of September meeting 
(DeVelopment) Funding source now identified & presented to group 
(Incentives) Awards finalized and ordered from producers 

November 

I 5 ~linc to Register (though it will not be publici7.ed, late applications 
Will be accepted to increase participation rates.) 
(Cut:Mculum) Curriculum completed and presented to committee at next 
meellng 

P.09 
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December 

I (Curriculum) Kindness and Justice Kits are mailed to registered schools which request 
hard copies be mailed to them. 
(Internet) Kindness and Justice Kits are posted to Internet 

January 

5 

19 

31 

Kindness &: Justice Challenge: Begins 
(Internet) Web site mu.~t he constantly monitored for the ne:tt two weeks 
Marrin Luthe,. King h. Day 
Kindness & Justice Challenge Ends 
Deadline for SUbmission of top acts, final tallies of acl~, and teacher 
comment forms 

february 

14 (Mcdill) Publicity campaign surrounding winners begins 
(Incentive) Notification and Awards Sent 

P. 10 
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KlJ 
Curriculum Notes 

(in progress) 
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Kindness and Justice Research 

Observations; 

• The first step of the planning process must be the identification of a goal for the National 
Kindness & Justice challenge. This will determine both the structurc of the program and the 
content of the classroom instruction. My own belief is that our primary objcctivc is to enc;:ourage 
students to perform as many acts of kindness and justice as possible by making them recognize 
how some of their everyday ac;:tions are eontrary to these virtues. 

• The first day must be devoted to defining kindness and justice. This is a crucial and potentially 
c;:ontroversial task that might be facilitated by dividing up each of the two into a variety ()( specific 
virtues. such Q$ eompu.~sion undfuimess. A list of ideas is included later. 

• This program should nor aim for values clarification - an educational objective popularized in 
the 70' s which encourages students to identify their own values. Instead. thc C!Jall<:nge should 
offer clear and concise detinitions of th" values it advocates. and should aim to inculcate studenL~ 
with these ideas to such a degree that they are voluntarily willing to act upon them. 

• As a result of th" above guidelines, it seems as though our curriculum should avoid focusing on 
instanccs of valuc conflict. in which there is no clear right answer, and should instcad use as 
exarnpl", ca~es in which it is clear what the "right thing" to do is. but is difficult to make that 
choice. 

• Due to the short target time for the program - 15 minutes a day for two week.s - the 
curricululll must remain focused on kindness and justice, and must not attempllo cram too much 
material into those two weeks. As a result. certain admirable and associatcd virtues, such as good 
citizenship and self·esteem. will most likely be left out of the materiah. (Tllllay nnnethdess result 
that they are enhanced by the program if it is effective.) 

• A simple model for the classroom day is a short les:50n followed by an interactive class 
participation exercise. ideally encouraging traditional classroom skills like creativity. research, 
reading. and writing. 

• Based on the materials I have examined in the library. I feel that curriculum development should 
proceed through two distinct phases: 

A) The identification of goals and the creation of a structure/framework for the program. 
TIlis is something that we will have to create ourselves. 
B) The location of cOl1lenr. or stories and anecdotes iIIusrrating these principles. There are 
variery of excellent sources for these. such as William Bennett's The Buuk o/Virlues. 
However. in order to include material from these sources in our classroom packets. we will 
need to receive copyright pennissions. 

Sub-dlvisjons of Kindness and Justice: 

Kindness 

Non-violence 
Courtesy 
Compa<sion 

Justice 

Integrity 
Honesty 
Reliability 

P. 19 
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Self·discipline 
Self·respect 
Community Service 
Respect (for other people and things) 
Caring 
Cooperation 
Commitment 
Helpfulness 
VolUlllarisIll 
Generosity 
Sensitivity 

Spedne Problems in the Schools: 

212 582 1387 

Loyalty 
Trustworthiness 
The Golden Rule 
Tolerance &. Acceptance 
(Moral) Courage 
Fairness 
Citizenship 
Moderation 
Responsibility 

These somewhat abstract values should be taught in a way that links them directly to common 
classroom problems. These include: 

Bullying 
Gossiping 
Popularity/Cliques 
Lack of Cooperation 
Laek of Respect (for self. fellow students. teachers. and parents) 
Fighting/Gang activity 
Materialism 
Cruelty over differences (such as handicaps. socio-economic background. etc.) 

. Luck of appreciation for other cultures 
Anti·imellectualism (encouraging poor pClformallce in school) 
Sibling rivalry . 
Disobedicnce to authoriry (teachers, parents. police, etc.) 
Poor work ethic 
Selfishness 
Insults and Put· Downs 
Cheating (in spom and in the classroom) 
Dishonesty 
Peer Pressure 

Exercises 

P.2<3 

I) The primary classroom exercise for character education programs is the rase study, in which a 
scenario is posed to the class, and the students attempt to resolve the moral dilemma contained 
within ie As mentioned earlier, the goals of our program indicate lhat we would likc to select cases 
in wh.ich there is a determinate "right" answer, as opposed to those in which there is an intractable 
values connie!. 

Tn Moral Educarion ill Themy alld Practice, Robert Hall and John Davi, offer the following model 
for the case study e)(crcise: 

. I) Statcment of the Case 
2) Finding the Alternatives 
3) Calculating the Consequences 
4) Socratic Inquiry 

a) separating the facts and values 
b) finding the "best" reasons 
co) considering decisions a' unlvcr~al pnnclplcs 
d) ideals and vnln~s 
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5) Making a Decision 

The standard case study procedure involves the teacher presenting the situation to the cla~s and 
then moderating a discussion over the propel' course of action. It ends with the teacher in SOllle 
way reinforcing the idea that there is indeed a "right" solution to the problem. There are an almost 
endless number ot' variations Iln the case study, which means tlmt it can be easily tailored to 
different age groups. Herc arc somc examples: 

A) Divide students into teams and have them write their own scenarios in which there are 
moral dilemmas. They could then act them out before the class. and lead a discussion over 
the proper course of action, 

B) After the initial presentation of the scenario, accept anonymous votes on the proper 
course of action and present the results to the dass. A similar option involves voting out 
in the open. Present an option that can he answered in a yes/no fashion; raising a hand is 
a positive vote, thumbs down is a negative vote. and arms censsed expre.s,ses uncertainty. 

C) Prioritizing - students rank possible courses of action in order of preference. This is 
especially helpful when there are more thun two viublt, courses of action. and euch possible 
course of action represents a particular moral stand. 

D) When there seem to he two extreme course of action and a variety of options in· 
hetween. students can chart themselves on a "spread of opinion." They draw a line with 
options on each side. and situate themselves along the gradient. AS an alternative. they can 
identify various positions along the line. 

E) Individual wrirren responses might~ometimes he prderred if the classroom atmosphere 
is lIot eonduci ve tll opcn discussion of decisions of this sort. 

P. 21 

lI) ror younger students, one way to encourage kindness is to have appreciation time. The 
class sits in a circle. and each student numes something they arc thallkful to another 
cJa.~srnateJperson (depending on teacher'S preference) for. One variation is when it is a person's 
tllrn. all other students tum in a paper (without their name) stuting what they like ahout this person. 
The teacher thell reads the responSes to the class. 

III) Older studenrs can keep values journals, in which they record their acts of k.indness and 
justice and their feelings about thelll (a.> well as the program). One variation is to have students 
write down an opportunity to act kindly or justly that they failed to foHow through with every time 
they record an act that they successfully performed, This encourages them to rum a critical eye 
towards their own behavior and search for chances to improve it. 

£V) Although the guidelines thus far have encouraged the curriculum to stay away from focusing 
on conflict, the course for oldest students may want to examine cases in which kindness and 
justice come in conflict, encouraging discussion over what the proper course of action should 
be. 

V) Another lesson may focus on thinking of kindness and justice beyond the individual level of 
analysis. TillS would involve drawing analogies hetween personal acts of kindness and justice 
and policy changes that could be made in the classroom. The next stage is to think of institutional 
changes that would make society a kinder and jtlstcr place, This would make a good wrap'up 
lesson for the course (probably for older srudents), 

:VI) Ask .<rudellts to e",,,mine historical documents (or a paJ1kular historical event) in order to 
Identify examples of kindness and justice or the lack thereof. Documents from the American 
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Revolution and the Civil WSI might be ~articulSIly rewarding. Also of value SIe Lincoln's Second 
Inaugural Address and Mart';n I.uther King's "I.etter from a Binningham Jail." 

P.22 

VII) In order to encourage rcading of the newspaper and also engage students in the current events 
of their own communities, tcaehers could ask students to bring in news stories which provide 
examples of kindness and justice or thc lack. thereof. They could then explain to the class the 
connection to kindness and justice, and if there is a problem, they could explain how the problem 
could he rectified. (Local newspapers often provide free copies to classes for educational 
purposes.) 

VIlI) As a research project designed to encourage either the knowledge of one's own roots or an 
appreciation for other culmres. students could be asked to do a presentation on a particular 
tradition of kindness or justice from their anccstors' cultures or from that of other cultures. 

IX) In order to help younger students express their feelings, they should be provided with 
sentence prompts for them to complete. 

Xl Since one major goal of character education programs is to allow students to recognize how 
comroversial issucs look from another's perspective. have disagreeing students SWItch 
roles/positions when they are embroiled in a debate. One variation would be to present a 
controversial case study {O the class and have the students name their positions on it. Then force 
them {O takc up thc oppositc side in a dcbate. 

Xl) As an exercise in creative writing. have students write a poem. ~tory. or play illustrating 
une of the virtues. It nJay hclp to subject thc student' to particular constraints - for example, all 
characters must be animals. 

XII) Besides non-fiction and fiction, another type of concelll that could h" used in the curriculum 
arc riddles which illustrate the value or moral principlcs. Onc example is the famous riddle 
concerning the crossroads at which two men are standing - one whn always tells the truth and 
one who always lies. You don't know which is which, yet you are only allowed to ask one 
question tu one of them in order to figure out which way to pass. What should you ask? This 
question is a reminder of the difficulties causcd by dishonesty. 

XIII) To encourage critical analysis of the mass media, ask students to prescnt examples of 
kindness and justice ur their nppo .• iles from pop music: lyrics, television, Or advertisements. As 
alway., push (or discussion and debate, 

XIV) One class day could he devoted to examining the sub-divisions of kindness and justice 
through the prism of rights and responsibilities - which vinues fall into which category? 
This lesson will help ,tudents understand the direct link between the obligations of k.indness and 
justice and the benefits they gain from their existence. 

x V) For classes of younger children. another way to publicize acts of kindness and justice is by 
having a "good deeds tree" in the classroom. The tree starts out a~ all limbs. and e,lch act is a 

. leaf with the name of the person who did the act written on it. 

XVI) One potential discussion topic is Gandhi's "Mankind's Ten Sins," 

X VII) Disability simulnrrion 

Xvrn) Role models ehart 

Nuw discussion topics -
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how do you harm yourself when you are unkind or unjust to another? 



aCT-21-97 03:29 PM DO SOMETHING 212 582 1307 

K&J First, Last, & Every Day Plans 

First Day Objectives: 
• explain structure of program, especially the challenge of performine kinnne.'.' & justice 

• why kindne~s & justice? 

• define kindness & justice 

• explain lesson plan 

• lead discussion over kindness & justice to gain preliminary student understanding of the 
program 

Every Day Objectives: 
• wr..tp-up every session with five minutes in which students present :In act of K&J they 
have pcrformed (and perhaps, a missed opportunity) so they will not lose sight of the;: main 
objective of the program 

Final Day Objectives: 
• to insure thaI students undcrstmld that although the formal section of the program is 
over, the challenge to pc::rfonn acts of kindness and justice .rcmain 

• recognition of .~tudent performance 

• reflection on the past two weeks 

• reflection on Martin Luther King day 

Some notes on the order: 

• fairness exell1plities justice, and thus should be thc first suh-virtue of justice 

• compassion & caring exemplify kindness, and thus should likewise be the tirst suh
virtue of kindness 

P.24 
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Compassion/Caring Curriculum Notes 

Fundamental Aspects: 

• understanding hnw n(hers feel and being nnle to recognize others' perspectives 

• doing more for another person lhan is demanded by duty 

• being affecled advcrsely by the pain of othcrs and working to alleviate it 

• ·rccognizing the impulse to care as somcthing that separates humans from other animnls 

• earing [or a friend manifested a~ trustworthiness and the refusnl to gossip 

• resolution to subscribe to stereotypes 

• impol1ance of sharing 

• being a good friend 

• working cooperatively 

• helping out the less fortunate 

• heing kind even when others are not 

Possible Sccnarios: 

• new kid/pariah who is trcatcd poorly hy your best ofJ.til;.Ddl; 

• fellow student who is insulted for being bad at somcthing, like school work or a sport 

• mistreated animal 

• some kind of situation where being a good friend is tough 

Possihle Exercises: 

• case study with onc of the above situutions 

• disability exercisc - have students physically simulntc what it is like to be blind. wheekhair
bound, ctc. 

• have ehi Idren list and discuss something thcy are not good at, SO they understand lhat all have a 
trait or personal quality that could potentially he a turget of ahusc if others act without compassion 
• inspiring ~t(Jry about somcone moved inlO action by compassion. like Mother Teresa and Jane 
Addams 

• variation on a card game - shuffle cards, each student uses tape or a rubber band to attach a 
card. face up, to his or her head, so that he or she doesn't know what it is, hut others do; teacher 
draws a card, places it face up, und announccs that this typc (spade. heart, etc.) is "it" - and these 
students arc systematically excluded from participation in a certain activiry. Discussion follows, in 
which among other things, excluded students voice their feelings. Discussion should then proceed 
to the arbitrary nature of the differences that lead to discrimination, implication being ilia[ the 
distribution of race. ethnicity. sex, disability, etc. is arbitrary in the same fashion. 
• ceremonial disposal ofstcn:otypcs 

• for younger children, appreciation time 

Non-Violence Curriculum NOles 

Fundamental Aspects: 
• conOict resolution skills 

P.2S 
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• anger management exercises 

• non-violent methods of :lchieving social change 

• the cycle-of-violence argument 

Possible Activities: 

• ror younger (;hildren, the gradient of resptmscs; what lies in between doing nothing and physical 
violence? why would one of these choices be superior to either extreme? 

• historical accounts of non-violent social change and speculation over what might have occurred 
if violence as used 

Community Service Curriculum Notes 

Fundamental Aspects: 

• teach students about obligation (duty) tn the cOlIUnunity, which is intimately linked to the 
benefits conferred on them by it 

• allow paI1icipants to recognile the analogy between individual acts of kindness and justice and 
the social change that is possible through collective action of this sort 
• have students think about ways of improving their schnols and communities (cspcdaJly changes 
in things they arc responsible for) . 

Possible Exercises: 

• after a discussion on acts of kindness and justice that would be most errective on the societal 
Icvd, have each student write a letter to a politician advocating a change in policy that the STUdent 
believes in 

• exercises that tlow directly from the latter two suggestions in the "fundamental a~pects category" 

• in the discussion resulting from suggestions on improving the school & (;ommunity, conclude 
all of them with the individual students: the conclusion being that change begins with the 
individuals; a resulting extension is to vote on a project for the class and two undertake il. .. 

Optional Exercises: 

• field trip to a cOllullunity service organization, s\lch a~ a homeless shelter - especially helpful if 
student~ help out during their visit 

• guest speaker from an area community service organizution 

Respect Curriculum Notes 

Fundamental Aspects: 

• to lead students to recognize when they have been disrespectful to others without even realizing 
it 

• to have students understand that that the respect thcy receive is directly related to the respect they 
give; self-respect demands respecting others 

• to encourage students to respect difference in such areas as culture, age, and handicaps 

• courtesy and punctuality (for younger children) 

• in make pUI-doUfn$ and insults unacceptoble 
• to increase environmental awareness 
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• self-respect, and its correlating imperative to avoid behavior that is damaging to the body 

Possible E1tercises: 

• "play of manners" - have (older) students write and perform humorous skits based on the 
notion of respect and disrespect: creative process can be facilitated by worksheets 
• brainstorm ovcr the idea that you have loaned your body to a friend who is lacking in one. You 
arc laying down the conditions which he or she must follow. What would they be? Afterward~, 
teacher a,ks students to think about whether they themselves follow these rules ... 

Honesty Curriculum Notes 

fundamental Aspect~: 
• always tell the truth, even when there is no chance of being caught 

• honesty is essential to human relations 

• there is no excuse for telling a lie 

• heine rnlsrwnrthy 

• not stealing another's possessions or ideas 

• giving praise only when its sincere and giving criticism only when its constructive 

Moral Courage Notes 

Fundanlcntal Aspects: 
• sometimes the right thing to do is difticult to do 

• the costs of doing the wrong thing will always outweigh its bcnetits in the long run 

• "all it takes for evil to triwnph is for good mcn to do nothing" 

• telling [he truth in spite of consequences 

• re~i~ting the temptation to do wrong 

• ignoring peer pressure in order to do the right thing 

Possible E"creiscs: 

• profiles of famous leaders who have displayed moral couragtl 

• discussion of individual role models who exemplify tltis virtue: use the three-part role model 
chart 

Fairness Curriculum Notes 

Func..l,unentai Aspects: 

• treJting equals as equals - for younger children in particular, tillS entails !earning that adults and 
authority figures are to be treated differently than their peers, but that this is fair since they will one 
day be in those shoes 
• runling down unfair advantages in competition 

• make decisions without fairness or prejudice 

• not cheating - even if one will get away from ir 
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• the golden rule and its extension for older children, the two criteria of a fair action (universality 
and [1:versibility) 
Possible Exercises: 
• some SOil of game in which sides compete, yet they do so unevenly 

• as the first justice day, this would be a good timc for case srudies ... 

• for younger children, the ~et-up of the lillie bear asking why he gets the smallest shUT" of 
porridge in the family, as poppa bear and momma bear get more 
• the opportunity to cheat in a sporting match when it looks as though you would get away it and 
the olher team has already cheated 

Responsibility Curriculum Notes 

FundarllcllIal Aspects: 
• nol blaming olhers for one's own short-comings 

• not making excuses 
• aCknowledging responsibility for what one docs nor do as well as what one docs 

• being helpful before you are asked 

• taking eare of posses8ions and other people's possessions 

• tilltilling obligations - as comlllunity funclions through lin endless cycle of pcople fLllfilling 
obligations 

• what it means ro be a responsible citizen 

• how responsibility counter-balances righL' 

• doing one's share when working in a group (the analogy of tcamwork) 

Possible Exercises 

• a game in which all collectively seek to accomplish a goal. but the failure of one prevenL" that 
goal from being reached 
• for old"r students - a discussion of the rights they believe they should have a) from parents, b) 
from the school, and c) from the nation followed hy a discussion in which they match-up 
corresponding responsibilities. learning that one is impossible withoUt the other 

P.28 
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National Kindness & Justice Challenge Web Site Ideas 

• Purpose: The web page will go up in September, and although its primary mle before the 
acrual dates of the event will he to allow pre-registration. it will also aim to attract other viewers in 
order to build up excitement, 

P. 12 

• Attracting Web-Surfers: One way to draw students to the site before Janua!)' is by placing 
on·line serials on ,the web site, such as an on.going cartoon sto!), for elementary students and a 
soap opera for high school students. Thc plots of these stories should illustratc the principles of 
kindne.~s and justice. A seria1i7.ed story is passive; web·surfers can also he dmwn into the site by 
something active, like a game:. 

• Unit of Registration: The principle unit of registration should be classes. if possible. If 
Ihis is too difficult. [hen schools should be used. However, what if non-school organizations such 
as a Kcy Club wanted to sign up7 

• ID Code: When a participant (i.e. a student in a classroom using the curriculum) uses (he web 
site. he or she should be given the opportunity to enter a code (for example, Ihe school phone 
number) that will let the site know where the viewer is from. This will allow the user's school or 
classroom numbers to be shown should he or she choose to view the challenge statistics. 

• Statistics: One major role of the web site will be [0 show statistics on the on-going results of 
the challenge, such as numher of acts of kindness and justice performed, and percentage of 
students in a c:1ass whcre [he program is taught who participated in the program. Thc site should 
allow comparison within states as well as within gnlde levels. The uscr should alsl) he ahle to 
access a list of category leaders us well. Lists of participating classes or schools should also be 
provided. If the aforementioned code system is implemented, the statistics of the viewer's class or 
school will automatically appear on the screen for comparison against other classes or schools 
when the statistics section is entered, 

• Participant Anecdotes: Participants should report inspirational examples of their own acts 
of L::indness and justice tll the web sileo The webmaster should select the best ones from each of 
the categories and then post thcm to the web site. 

• Celebrity Anecdotes: The web sile should also contain personal anecdotes conccmin~ 
kindness and justice from celebrities who youth look up to, These can be in bolh video and audio 
form, so that they can be used on almost any kind of computer. If Icttcrs of encouragement are 
givcn by President Clinton and General Powell. than these should also be presented in this 
fashion. 

• Measuring Number of Hits: Another possible contests involves measuring the numbers of 
hits on the K &. J web-page from each cla~s or schoo\. If participants enter a code upon opening 
up the ~eb page, then we'll know which group they're affiliated with and can tabulate how many 
hIts theIr class or school makes on the K & J web page. A contest of this sort would encourage 
participants to explore the site as much as possible. 

• AdvertiSing the Site: TIle web page can be advertised on the web pages of the corporate 
sponsors. They will have an incentive to do this sO others will know that they support the project 
MTV will hopefully help to spccad word about [he: page n~ well. 
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• Possible Organization: One possible organizational hierarchy would offer the following 
link.~ on the first pa~e: 

I) I nfonnatlon 
2) Students 
3) Teachers 

Category number one would be designed to provide information to indi viduaIs not yet afCiIiated 
with the project. Also. note thut allthrcc paths would lead to some of the same links, such as the 
challcnge sratistics~ 

• Teachers' Section: The teachers' section probably docs not ncelltn be protected by a 
password or anything like that - it ~houldn't matter whether a stullent or non·educator reads its 
materials. 

• Teachers' Chat Line: The teachers' section shoulll also include an on·going chat section so 
that teachers can exchange tips on how to make the curriculum work beuer. There will JIIostlikely 
he a lot of improvisation, sO it sccm~ a~ though this would be a good idea. 

• Curriculum On·Line: Besides the class or school registration. the most important part of the 
teachers' section will be u duwnloal.iablc (or merely printable) version of the curriculum. This will 
save time and money in getting it out to the various schools. 

• Other Sections: Other nccessary parts of the web site include a list of sponsors and a 
. feedbilck section. 

• Student Section: As for the student scction. the number of grade-level divisions (for 
example: K-S, 6-8, anIl9-12) should mirror the curriculum. The principle difference between 
these sections will lie in the feattltcs used to attract weh·viewers. For instance. the youngest 
category may offer a simple cartoon. While the high school section might offer a role-playing 
game. 

P.13 



OCT-21-97 03:24 PM DO SOMETHING. 212 582 1307 

National Kindness and Justice Challenge FAQ 
(For Teachers) 

How do , register for the program? 

How long is the curriculum supposed to last? 

I'm not sure I have that much classroom time tn spare. but 1 would still like my class to participate. 
What ~houhl I do? . 

How much of my time outside of the c1a~sroom docs this program demand'! 

My classroom time is divided up by subject or academic discipline. What SUbjects or academic 
disciplines is the curriculum suited for? 

Arc there any costs or fees for the progl"dm? 

What participation incentives doe.~ the program offer my SlUdenl~? 

Which professional organil'.ations have assisted in the development of the curriculum or have 
endorsed if! 

Has II prograrn of this sort been tried before in Retuol classrooms? 

Why is it necessary to participate in the ehnllenge during the officinl two-week period. rather than 
anather time? 

Docs my class need access to a networked computer (and specifically. the World Wide Web) in 
onler tu participate? 

How can [ communicate with other participating teachers in ordt:r to discuss experiences with the 
program? 

Besides enc9uraging kindness and justice. docs the program leach an)' other valuable skills? 

How could I expand the curriculum in order to make it part of a longer character education 
curriculum? . 

P. 14 
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Inspirational Quotes for the Web Site 

Only a life lived for others is worth living. 

-Albert Einstein 

It's the small things that are hard to do. 

-lohn B .. Flannagan 

tife's most persistent and urgent question is, What arc you doing for others? 

-Martin Luther King, Jr. 

He who wishes to seeure the good of nthers ha.~ already secured his own. 

-Conrucius 

Past the seeker as he prayed, came the crippled and the beggar and the beaten. And seeing them. 
the holy one went down into a deep prayer and cried, "Great Gnu, how is i! that a loving creator 
can see such things and yet do nothing about them? And out of the long silence, God said. "I did 
do something. I made you." 

-Sufi teaching story 

. When it comes to getting things done. we need fewer architects and more bricklayers. 

-Colleen C. B~ll 

Service is the rent we pay for being. It is the very purpose of life and not something you do in 
your spare time. 

-Marian Wright Edelman 

Happiness is a by.product of an effort to make someone else happy. 

-Gretta Brooker Palmer . . 

A persoll'S true wealth is the gond he or she does in the world. 

-Mohammed 

P.15 

You have no! lived n perfect duy, even though you have earned your mOlley. unless y<)U have done 
something for someone who will never be able to repay you. 

-Ruth Smeltzer 

Never doubt tbat a small group of thoughtful. conunitted citizens can change the world; indeed. it's 
the only thing that ever ha.~. 

-Margaret Mead 
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No one has yet fully realized the wealth of sympathy, kindness, and generosity hidden in the soul 
of a child. The effort of every true education 5hould be to unlock that treasure. 

-Emma Goldman 

I shall allow no man to belittle my soul by making me hate him. 

-Booker T. Wa~hington 

That hest portion of a good man's life, 
His little. nameless, unremembered acts 
Of kindness and of love. 

-William Wordsworth 

P. 16 

lfyou treat an individual ... a.~ ifhc were what he ought to be and could be, he will become what he 
oughttl) be und could be. 

-Goethe 

It i~ one of the most beautiful compensations of this life that no man can sincerdy try to hclp 
another without helping himself. . 

-Ralph Waldo Emerson 

,We must leam to live together as brothers or perish togethcr as fools. 

, -Martin Luther King, Jr. 

Teachers open the door, but you must enter by yourself. 

-Chin""" Proverh 

(learned that it is the wcak who an: cruel, and that gentleness is to be expected only frolll the 
strong. 

-Leo Rosten 

The truth of the matter is that you always know the right thing to do. The hard part is doing it. 

-General H. Norman Schwar£kopf 

Kindness is the inahility to remain at case in the presence of another person who is ill at ease. the 
inability to remain comfoltable in the presence of another who is uncomfortable. the inability to 
have peace of mind when one's neighbor is troubled. 

-Rabbi Samuel H Holdenson 

Never look down on anybody unless you're helping him up. 

-The Reverend Jesse Jackson 
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Practice random acts of kindness and senseJessacts of beauty. 

-Adair Lara 

Nothing is SO 5trong a.~ gcntlcnc55, and nothing is so gcntle liS rclll strength. 

-Ralph W. Sackman 

Desire nothing for yourself, which you d,) not desire for others. 

-Spinoza 

Act as if what you do makes a difference. It does. 

-William James 

Little deed~ of kindness. little words oflove. 
Help to make earth happy like the hellven above. 

-Julia fletcher 

Real generosity is doing something nice for someone who'lI never find OUI. 

-Fnlllk A. Clark 

P.17 

. How far you go in life depends on your being tender with the young, compassionate with the 
aged, sympathetic with the striving. lind tolerant of the weak lind strong. Because someday in your 
life you will hQve been wi of these. 

-George Washington Carver 

What do we live for, if it is not to make life less difficult for each other'! 

-· .. George Eliot 

I am only oile, but still J am one; I cannot do everything, but still I can do something; and because I 
cannot do everything I will no! refuse to do the something I can do. 

. -

-F.dward Hale 
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November 13,1997 

Mr, Bruce Reed 
Domestic Policy Council 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20050 

DearMr, Reed: 

Following up on my letter of October 14th (to Judith WInston, ce'd to you), I was delighted to hear that your office 
inquired about the potential of Service Learning to promote racialfmtergroup healing in a request to Corporation for 
National Service (regarding Learn and Serve America), 

I've not seen the materials the Corporation sent along to you, but in case they did not include (or did not highlight) 
the attached report, I enclose it for your perusal, (It was issued by the Council of ChiefS tate School Officers in 
collaboration with others.) The report briefly descnbes Service Learning and notes some of the outcomes it can 
achieve, as demonstrated by the best multi-site research project to date, This research indicates that the outcomes 
of Service Learning include increased tolerance for diversity and learning to work cooperatively with others, The 
relevant, brief summary statements appear on pages ~ ii, and iii, and I've highlighted them. 

In addition, other research shows that when people define themselves inclusively as part of a larger community that 
embraces others from diverse backgrounds, this is an important fuctor in prosocial behavior, and is also an outcome 
of Service Learning. This is not to say that other kinds of working together toward shared aims in the context of 
K -12 and higher education (doing theater, playing sports, as examples) cannot have similar impacts when attentive 
to maintaining diversity and facilitating collaboration. Nor is it to say that more research is not needed, because 
clearly it is. It is only to say that Service Learning provides an excellent tool for achieving these ends, and does so in 
a way that positively impacts civic attitudes, a commitment to volunteerism later in life, and character education, 
more broadly. Hence, it has great promise as a vehicle for promoting healthy intergroup relations among young 
people - when systematic efforts are made to ensure that the Service Learning activities do not become the 
exclusive province of only one racial, ethnic, or socioeconomic group. (For schools that are not PartiCUlarlY] 
integrated, partnering with community-based organizations that provide such diversity would be necessary.) 



Ideally, all schools and institutions of higher education should provide (on a voluntary basis) opportunities for 
Service Learning at every grade or educational level, so that all students can increasingly discover their 
commonalities and build fiiendships across racial divides, as they work together toward shared goals and overcome 
social segregation. 

Since Service Learning will be part of America Reads - with 10th graders tutoring 2nd graders in reading - it 
provides a venue in which the Race Relations Initiative can intersect with America Reads. In this respect, I was 
happy to read in the Post this moming that your memo (with Gene Sperling) to the President about concrete 
actions the Race Relations Initiative might take included enhanced literacy work in minority communities. 

All best wishes, 

~A~* 4~Mf~~ 7 
Professor of Psychology (NYU) 
Senior Research Associate, Institute for Communitarian 

Policy Studies, George Washington University 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: race and service 

Judy Winston's staff is going to call Harris Wofford/the Corporation to set up a time to talk about 
race and service, I will be included in any meeting, But the race staff (Michele Cavataio) is anxious 
to explore this and I don't think it's productive to try to stand in the way at this point. She is 
even pushing to involve Gen. Powell and America's Promise, so I think it's safer for them to talk to 
the Corporation at this point. 

I hear that 2 concepts for the Dec. race town hall are being presented to the President this 
morning; not clear to me whether one of them is service. I hear the location is Akron. I have not 
been able to identify any loop to get myself into on this process. Even if the town hall is not on 
service, I may argue that we announce the MLK Day grants and maybe the Kindness/Justice 
curriculum that day, if the link isn't too strained. 



. ~. ' .... 

Race Town HaIl-- Service and Youth 

Goal: 
As part of the President's dialogue with Americans on race, we would focus on community 
service and examine its potential to bridge the divide among people. When people serve 
together, it strengthens their sense of interdependence and responsibility for one another. This is 
particularly true of young people. Many young people participate in "service-learning" programs 
in school, where they serve together and then reflect on that experience. 

Potential Announcements: 
• The President could announce $250,000 in mini-grants to xxx communities to organize 

local days of service in observance of Martin Luther King Day. In 1994, Congress 
designated Martin Luther King Day as a day of service -- "a day on, not a day off" -- in 
recognition of Dr. King's belief in service. Since then, more and more communities 
across the country have organized service projects that day. This is the second year that 
the Corporation has awarded grants. It received 500 applications, many more than last 
year. The President could also announce that he plans to participate in a service project 
in honor of MLK Day next year. 

• We are examining the possibility that the President could embrace the "Kindoess and 
Justice Curriculum" being organized by "Do Something," a youth service group. Do 
Something's plan is for students across the country to "commit" acts of kindoess and 
justice in the two weeks leading up to Martin Luther King Day, discuss them in class, and 
post them on the Web. The group is sending materials to schools to encourage schools 
and teachers to participate, and it will present awards to the best programs. 

• We could announce an expansion of service-learning programs that focus on diversity. 

• We could also explore the possibility of inviting Colin Powell to participate in the town 
hall. Powell now chairs America's Promise, the organization designated to follow up on 
the Presidents' service summit held last April. 

Format of Town Hall Program 
We should select a site with significant AmeriCorps and/or service learning programs. In 
advance of the event, we would arrange a service project for participants in the town hall. 

• Architects oflocal AmeriCorps service projects that focus consciously on diversity as 
part of the service experience would explain what they do and what problems they face. 
[The best programs in this vein are City Year and Public Allies, but they may not have 
programs in the regions of the country being considered for the town hall.] Young people 
from different backgrounds who have served in such programs could talk about their 
experience serving together, the good and the bad. 

• We could have K-12 students and teachers from successful service-learning programs talk 
about what works. We should focus on programs that ensure that those serving are a 



diverse group, and not simply a reflection of the population of the school. 

• The President could challenge communities to participate in MLK Day, and he could 
challenge schools to participate in the Kindness/Justice Curriculum. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettIWHO/EOP 
Subject: Service-race link 

Here's some interesting stuff, via John Gomperts of the Corporation for National Service. 

v<: Apparently Martin Luther King day was designated as a day of service under a 1 994 law pushed 
by Harris Wofford when he was a Senator -- "a day on, not a day off." King was pro-service and 
made a famous service quote: "Everybody can be great because everyone can serve." So every 
year, the service world (there is one) organizes all kinds of service events on January 15. The 
Martin Luther King Commission is apparently designated in the law, along with the Corporation, to 
implement this. (MLK Commission is apparently somewhat adrift.) 

Better yet, the Corporation has $250,000 in demo money to fund little $2,000 to $5,000 
mini-grants for local groups to organize local days of service. This is the 2nd year they've done 
these grants. They got 500 applications, many more than last year. And they will be ready to 
announce the grants in about two weeks. (I assume they could hold this if we wanted, although 
not for too long.) Harris was hoping that the President would participate in the MLK day of service 
this January, and could plug the Corporation's reauthorization then. 

2. Harris has been approached by Dexter King (King's son) and a service organization called "Do 
Something" about something called the Kindness and Justice Curriculum. Corp. doesn't know 
much about it yet, but it might be service learning of some sort. They want to make it part of the 
MLK holiday celebration. They are also approaching Tom Kean. 

3. Harris & co. are focusing more on AmeriCorps and less on service learning in their thinking on 
the race-service link so far. Two prominent AmeriCorps programs -- CityYear and Public Al)jes -
focus very consciously on race as part of the service experience, and could speak at a town hall. 
There is a guy named Alan Khazei at CityYear who is a thinker/statesman on service. You could 
have thinkers talk and then young people from different backgrounds talk about their experience 
serving together, the good and the bad. 

4. The Corp. will have a new study soon on problems in racial diversity in AmeriCorps and how to 
do better. Gomperts says they really wouldn't want to release this report, but perhaps something 
could be done as an offshoot. I'll try to find out more about it. AmeriCorps is apparently very 
diverse, and that can create issues. 
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~14,1997 

Ma. Judith WnICn 
The White HcuIe 
1600 PemIsyIwIJia Awme, NW 
WashizJ8lOl1, DC 20050 

Dear MI. WIJISIon: 
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rm writing in Ie"",' we to Ibc public l*Ia¢on thIr Ibc Race Relations ImiaIiw IKks CCJna'ClC pis IJId IIII11:tico 

plan It is obviou3Iy a gnIIt cfIaIIawe to amsider the many poesibie diJ ec.1ioIiS the IniIiaIive misbt taIcc and no one 
III'iItCBY is ikdy to do the uidc. There may _ be inIra&:tabIe eIa.dJ15 to JIICism u tA Ie lee SuI thcro are 
CCIIC'de IIC:Iions tbIIt the lnitiaIiYe am take thar wadd promote racial haling and understanding between 8J'OIIPI. 
One is the piuiiLCiool cL ~ opponunitiPB for aD snxIcms in 1(-12 and higher '" 19otion, in m1"". ation 
with existing ~ crgaIizaIiom. ~ provides studc:nIli with SIrUc.turild uppcrIUiIities to 
work Iid&-by-side with their pern to IPw back to the camDIJIity in a way puponionate to their age and ccpenise. 

If there's one thing we know about the iIIIIUIe ofprejudice - 8Id about how to diminish ~ - from reseaJdI in 
IOCiaI psychology. it is tIIIIllI\IIIe "cxmtaa" is not SIfficient to break down raciaJ barriers. Howewr, working 
tcgetber 011 equal ~ toward shan!d gua1s - goa1s that are nuuaI!y NwI by aD - boP"" II1Ii!il3l ~ 8Id 
truSt; rediK:eI ammosity,lIIId eIlhances bOiIdi We an ki10W tII8t busing kids to integrate schools does DOl, by it.geI( 
IIlSII'e tbIIt kidS p.nue Sh8nid ICItvities nor tiUild Iiiendships aaoss 11Icial1ines. SeMc:e-leaInin& progilIItl3 readily 
inspire SIUdenls to wMc tagIIIher toward shared gua1s in integrated groups and it is this that matten most. 

Byway of definition. set'Jice.Ieamin is c:anmmity scnice integrated into an organized C1IITiaIIum, invo1ving a 
puudship between IXlJImlIlity organizlIIions and schools in which SIUden!s make a real oonlributioo to their 
alIIIIl'IIIIily - either the COiIIIIIIiIity of.1CbooI (u in • ~ or buddy PCIgJ&Ili in a school) or the broader 
conmJJily. Students have 1 c:hoic:e in the !Ia'iic:e a.c:tMties they pel fbi ii~ and even if the school requires scnic:e
~ the idea is to inspire IDds to W8II to panic:ipate. 

One of the most iliijlOlWiZ danI:ms of~ is !hat szudenIs have resuJar, srructurcd uppcIitUBIiet to 
reflect In 11*1 saw way un their SO'Vice experiences in informal. smaD groups, sharizl! what it mcam to 1hcnl to be 
acrvins the OOinnnl good, 30 dial they see COI'IIIIDI8Iiti in their I*Ic::q:tions and feelings aaoss ethnic, rac.iaI, .00 
eooauiiic divides, bli\dina boIlds and bJeaIcing down baniers (see IeadJjJw Tolerance). In this way, the re6ecriat 
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\XiiipOOCll of~ run by p. or llaft'ticilitators, has special value for irnprcvina: nICe reIaIicns. In 
~ ~ mo sMs kids III opportunity to wodctogl!thcrwith and to be empowa-ed by ~ BIiIIt 
,,"dOlI - the IIM;e peS . rraIa wto pIide them and ~ them in the service setting 

PlOlIdins ~ in ad!ooIs in c:oIIaIxntion with <XlmII'IJrIity service organi2'lIIioos - is a 1Xlt"'de, 
wabble pi for !be Race Jlelericm Initiatiw that can be reached via tqeted actiOIls. In K·12 and higher 
ednc .. ric"1, the "..a& aim would be to maIce it possible for eYa}' studert in f:Vf:ry school to have IICCeS8 to serviIJ&. 
Iraming CQinelC cadi ~yand educ'B'iooal~. The idea is to ga kids invoIwd in c:aring and sIIaIint and civic 
puticipItion. togoetber, me uf po ii.1ed mandate, but vohmtariIy, inspired by interest and plbIic reIa1ioos efforts. 

T, 
Of alUI1e, funds wou1d be needed to pauote participation and to help schools implement whatewr Jlf08J1IIlD they 
__ to IWI c1he b:aI kMi. So, the proposal is oot without cost, though ecisting funds support servDlearnirJ8. 
In ~PJbIic partnenhip, J:leW fUndI need to be obtained to promote !UCh learning through COI!lI1lIIIity service in 
,L.. •• of.L.- 1> __ " ... ...:_. T":': • .:.._ a..... ............. well to'--- fl' . ~"';n" .. -------"- to II'" IIpII1t u"'......., .............. u __ rw ..... are .ICCUCIU as """'" d"""!TI!I'l!!le -oe ........................ 
iiureIred parties. esprial1y guide!ines that define wbal servia>1eaming is, and besl<ase eqmpIes ofprostams that 
wodc. Appropriate Rlem1s to JocaI people with 51 'm=ssful prognIIllS are also needed, requiring a more systemaliI; 
network IinIced up lit the nationa1lewi FInally, specific technica! lISI!istance for schools and service organiz1IIions 
..mng to mount serviaHeaming programs is needed (including relevant teacha" education and sta.lftraining). 

0wraII, taIcing 1Xlt ... de actions to make scrvia>1c:aminB more widely available around the nation would give the 
Race Relations lniIiaIM focus and c:Iarity in the pJbIic eye. SeMc:e-1eaming can bui1d a "sellSe" of COIiII1I.IIIity and 
t.:Jp reh!iIcI real ~The filet that IJIIVico.Ieaming also happens to be good for citizenship ech grim (as 
reftected in Goal 3 ofOoals.). and for chancta' .c'cation, now SI.IppOrted by the Department ofNucarion, 
should also increase its viability. 1nqxxtan!Iy, some ArneriCorps members do colTllll.lllity worlc that &ci!itates 
~ progi'&Im, and Lam & Serve America directly SJpports!UCh JlI"08TBIN - both through the Corp. 
for NaIional SeMce. And making guidelines available while helping schools and communities reaIiz.e them does IICJt 

necessitate entering the standlirds debate 011 a new topic, beause seJVice.1eaming is not linked with national tests. 

~ provides a focused way to better !lICe relations. It is feasible, can be folded into existing Slnrtegies, l 
can be eManced through privat~pub1ic partnerships, and is likely to be of substantial value in bui1ding one America. J 
I wonder wbal )QIr t!nJghIs are on !lis, IIIld wooId welcome the opportunity to talk. I do hope. in any eYeliI, that 
)'0011 give these ideas some coosideraIion. It is a formidable challenge to decide which way to proceed. but the act 
ofbringing people together to wort toward CUiililOil. aims is cruc:iaI, and this is what ~learninB does. 

AD the best to you in this importam work. 
·f ,-

c;::--...a.., ~ ..... g.7i ...-, 

~~~.~ 
Profesaor ofPsycboIogy 

SMAIl 
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rm writing in les.,." ''''' to tbc public perception that tbc Race RdaDons IniIiaIiYe lades ()()DQat goals 8IId an ac.6oo 
plan. n is obvioosIy a gJeIIt c:IIaIleqje to mnsider the many possible diaec:tiOilS the IniIiaIive misbt take 8IId no coo 
SImtCBY illikdy to do Ihe triI:k. 1berc may CYal be iIIIncIabIe tielb to racism u ob.¢ecIes But tbenllR 
aJIICRtC IIC2ions that the InitiaIiYe cin take that WQIld promote racial heaIiDs 8IId uncICilltaill:libg between groups. 
~ is tbc prunlIXionof seM,te lewlliug nnmrIl!nitit!a for aD studCIIIsinK-12 8IId hisher .. lnccdb!, incollatmtion 
with aiSIing ~ orgai9 l atioos. SeMco-leanIiug provides studaII5 'With structured oppcrtunities to 
work side-by-side 'With their peers to IPw bade to the t:OIIlIDIIIity In a way p-oponionate to their age 8IId ccpcnisc. 

If thin', ClIO thing we know about the nature ofprqudice -and about how to diminish ~oe -liom T' 'd. in 
30Cial psychology, it is that mere "contaa" is not SJfficient to break 00\\111 racial barriers. HowevI!r, working 
together on tqUaI fuoIing toW8I'd shared goals - goals that are IIIJtU8I!y valued by aD - bui1diIli1IiJaI r=ect 8IId 
uui; Rililee:s 1IiIIIiIOSity, 8IId enhances bOiidi We an kilOW ih8t busing kids to integrate sc:booIs does not, by itself; 
cmlIIl: that kidS plf9UC Sh8Rd aaivities ncr bUiJd fiiendships aaoss racial lines. Sc:Moo-Ieamng progr1II'I\' readi1y 
inspire SIUdeJ1IS to worlc togethtr toward shared goals in integrated groups and it is this that matters most 

By way of definition. servioe-leaming is COIt1ItIJI1ity 5eI"Vice integrated in!o an organiud wniaIIwn, involving a 
partncnhip between QJIlUI1l1Iity organizations and schoo1s in which 5IUdertts make I real contribution to their 
IXlII1IIlIDity - either the CXII1ImllIity of alCbool (u in a iUtoring or buddy progI1IlII in • sdIooI) or the broader 
axmuIity. Students haw a c:hoice in the service aaivities they perfonn, and CYal if tile school requires 9tnico
Ieaming, the idea is to inspire kids to want to participate. 

Qr., of the most imporIanr elements of oc:rvico-Iearning is that students ha-.oe regular. SIructured opportuni!ics to 
refled in a penonaI way on their sovice ecperiencel in informal, smaD groups, sharing wbsr it means to them to be 
IlCIVina the <:OlIuuon good. 90 that they see commonalities in their peioeptions and feelings aaosscthnic, I1ICiaI, 8IId 
ccooomic divides. building bonds and breaking down batria's (see Teachira To\C!j!!lC£). In this way. the re6ectim 

Clinton Library Photocopy 
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OOilipLXlOIlt ofservic:o-learni run by peel" or staffflicililalors, has special value for improving race~. In 
edditicA, ~ abo gives kids III opportunity to wOO: togdhcr with and to be ernpJWeI'ed by caring aduh 
11101""" - the IIn'ice proti::ssianaIs wOO ~ them and encoot1l8l'them in the geIVice setting. 

~onlOCil1g ~ in acbooIs - in ooIIabcnIion with COOIII'RIIIity SfIVice organizations - is a OOlbd:e, 

worbbIc soaI ror the Race Relations Initiative that can be reached via targeted actions. In K ·12 and higher' 
edj ntion, the specific aim would be to make it possible for fNefY stucIem in fNefY school to have access to serviI»
Icamins c:ounes II cadi ~aOO e<b IcarimalleYel. The idea is to get kids involved in caring and sharirIB and civic 
putic:ipaIion.1.ogelber, not .. ' goycmller4 mandate, but voIuntarlIy, inspired by inttrest and public rda1ions eIfons. 

Of aJUI'Se, funds wou\d be ~ to prom:>te participation and to help schools implement whatever programs they 
wmt to build at the 1oc:aI1evd. So, the proposal i:s not without cosr. thoosh existing funds 5IIjlpOrt serviccHeaming. 
In ~pubIic partnenhip. J:JeW funds need to be obtained to promote JUCh learning through comtI1.Illi1y service in 
the spirit of the Race ReIaDona Initiative. FWlds are needed as well to beuer m%'f'Dinat; ccisting doo.Ino (aljog to 
iiurested parties, especially guidelines that define what ~1eaming is, and best<:ase examples Df programs that 
WCIIX Appropriate referrals to JocaI people with 9 'ccessful programs are abo needed. requiring a more systemaIic 
nctworIc: IinIced up at the nationaIleYel FInally, specific teclmical lWistanc:e for schools and seMce organizalion1 
scdcing to mount ~Iearcing programs is needed (mcIuding relevant teacher education and staJf training). 

<M:raU. taking CIOlWCle actions to make ~leaming more widely available around the nation wou1d give the 
R80e Relations Initiative focus and clarity in the public eye. Sefvice..1eaming can build a "sense" of COI1II1'IIIlity and 
help rcWiId real ~~ The 1iIct that serW»-1eaming abo happens to be good for citiz.ensIUp etjIJCalioo (as 
reflected in Goal 3 of Goals ~). and ror chansctcr e<b leJltion, now 9JjlpOrted by the Department DfEdncarion, 
should also increase its viability. Importantly, some ArneriCorps members do colTllllUl1ity WDrle that facilitates 
scsvico-Ieaming prognuns. and Learn & Serve America directly supports such prognIIT\S - both through the Corp. 
for National SeMc.e. And making guidelines available while helping schools and communities realize them does not 
necessitate entering the stan&rds debate on a new topic, because service-Ieaming is not linked with national tests. 

Scrvia>Iearning provides • fucused way to better race relations. It is feasible, can be folded into odsting strntegies, l 
can be mhanced through private-public partner'SNps, and is likely to be of substantial value in building one America j 
I ~ what }'OW' troughts are on this, and wooId welcome the opportunity to talk. I do hope, in any e\'erIt, that 
)W'U give these ideas some coosidera1ion. It is. formidable cha1Ienge tD decide whicb way to procx:ed, but the act 
ofbringing people together to work tOVNd common aims is ouciaI, and this is what se:rvire-leaming does. 

AD the best to you in this importam work. 

SMAla 

cc: Michael McCurry 
V-Bluoe Reed 

Gene Sperling 
Mdamc Vecvees: 
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Talk amongst 
yourselves 
Will Clinton's new racial 'dialogue' 
really change anyone's mind? 

By JULIAN E. BARNES 

A
KRON, OHIO-This week, Presi
dent Clinton will hold a town hall 
meeting here to jump-start what 
he.hopes will be a "national dia

. logue" on race. Clinton chose Ak
ron because for the past four years many 
residents have attended fonnal work
shops and dialogues to ease racial tension 
and misunderstanding. 

But in Akron's poorest and most heavily 
African-American neighborhoods, such 
as Summit Lake, few seem to have even 
heard of the city's racial dialogues. That 
includes the proprietor of a combination 
convenience and liquor store, where racial 
tension writhes across the counter. "I feel 
prejudice from black people; says the 
store owner, an Arab immigrant. "They 
call me a camel jockey or a sand nigger. 
They hate anyone who is not a black." 

The bigotry goes both ways. Noting 
that his black clientele criticizes him for 
not hiring local blacks, the proprietor 
complains that he once hired a young 
black nian who then stole cigarettes from 
the store. "You can't trust them," he says, 
oblivious to his own prejudice. "We have 
cigarettes stolen all the time. If they 
worked here it would be worse." 

An emphasis on discussion. When Clin
ton announced last June that he would 
launch a major initiative on race, he 
pointedly avoided mentioning specific 
legislative proposals. Instead, he pro
posed the amorphous and seemingly un
objectionable idea of starting a: national 
dialogue. To help lead his initiative, Clin
ton appointed a seven-member board to 
study America's race problem, develop 
public-policy recommendations, and en
courage struchlred focus groups and in
fonnal talks between blacks and whites. 

But while it's hard to ar
gue with the proposition 
that talking ahout racial 
problems is better than not 
talking about them, the 
president's race initiative 
does beg a nettlesome ques
tion: What precisely is all 
this discussion supposed to 
accomplish? 

It's not as though Ameri
cans don't talk about racial 
issues. Millions were ob
sessed by the O. J. Simpson 
trial, with its lmotty ques
tions about race and the 
criminal justice system. Yet 
neither the exhaustive dis
cussions across the country 
nor the trial itself seemed to 

Marvin Lewis gets his hair cut by Marcus Reid in 

reconcile views on Simpson's guilt or in
nocence. In July 1994, shortly after Simp
son's arrest, 68 percent of whites thought 
the charges were true, as opposed to 24 
percent of blacks. After Simpson's acquit
tal, the gap remained, with 73 percent of 
whites but only 27 percent of blacks be
lieving him to be guilty. 

Clinton is hoping that his national dia
logue will be more successful at bringing 
people together across racial lines. "Those 
were debates that generated more heat 
than light," says Judith Winston, execu
tive director of the president's initiative. 
Rather, Winston says Clinton wants his 
initiative to spark countless small group 
discussions in which real people of differ
ent races honestly share their thoughts, 
feelings, and experiences. 

So far, however, the White House has 
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weeks ago Clinton advisers 
Bruce Reed and Gene Sperling 
outlined specific race-oriented 
proposals for the president
such as helping minorities ob
tain banking services and tar
geting literacy programs to mi
norities. Last week, a White 
House official said those pro
posals are being guided by the 
advisory board's work. But ac
cording to Oh, the board has 
hardly been involved in policy 
discussions at all. "The public
policy people operate in their 
own world," she says. "I don't 
knowwho they are or what they 
are doing. I've never met them." 

Officials will try to put the 
controversies surrounding~ the 
board and its dialogue behind 
them this week as the initiative 
moves into a new phase. Clin
ton hopes his Donahue-like ap
pearance at a racial discussion 
group in Akron this week will 
inspire millions of ordinary 
Americansi into discussions of 
their own~across racial lines. 

the Summit Lake area of Akron, Ohio. Few in this neighborhood have heard about the city's racial dialogues. 

But does face-to-face discus
sion between the races lead to 
any kind of positive outcome? 
The tentative answer seems to 
be yes, a bit- Structured dia
logues are often successful at 
getti'ng participants talking
at least for the length of the 
session. A small study of Cleve
land-area race dialogues after a 
series of five sessions showed 
participants' attitudes had 
shifted: They believed that 
communication could improve 
race relations, affirmative ac
tion was needed, and that· the 

had trouble nurturing open and honest 
debate on race even within its own hand
picked board. After a November 19 meet
ing in College Park, Md., Chairman John 
Hope Franklin announced that the board 
was not going to hear from affirmative ac
tion opponents. Critics immediately 
charged that the dialogue had become a 
monologue. After the criticism, the White 
House invited conservative scholar Abi
gail Thernstrom to participate in the Ak
ron town hall discussion. The invitation 
miffed the board's consultant, Prof. Chris
topher Edley Jr., who says Thernstrom is 
an irresponsible voice who reaches for 
sound bites, not thoughtful examinations. 
But board member Angela Oh says Them
strom, an affinnative action opponent, 
has done meaningful research on race and 
is a good addition to the board. 

Indeed, these days the board is mostly 
dialoguing on the nature of its dialogue. 
Several board members say that requir
ing that the meetings be held in public 
has made it harder to have an honest dis
cussion. And SOme board members feel 
the White House is scared of conflict. 
"The White House doesn't want us to air 
our disagreements;' says board member 
Thomas Kean, fonner Republican gover
nor of New Jersey, "but we've got to, or 
else we won't progress." Edley agrees, ar
guing that "political hacks" on the White 
House staff are scared that the board will 
generate controversy or make an impoli
tic move. "It's just generally a chill over 
anything they perceive as risky," Edley 
says. Officials at the White House deny 
that they are trying to avoid controversy. 

Oh has a different complaint. A few 

media portrayed minorities in a negative 
light. Even critics like Frederick Lynch, 
author of The Diversity Machine, argue 
that ideologically neutral workshops can 
be helpful in teaching people about cul
tural differences. Lynch maintains, how
ever; that workshops that promote con
tentious political goals, such as racial 
preferences, often provoke backlashes 
from participants. 

The members of Clinton's advisory 
board say they hope the upcoming nac: .'. . 
tional and local dialogues will promote 
not just better racial understanding but 
fresh ideas to solve real-world racial di
lemmas. Yet few dialogue groups have 
succeeded in doing so. In Riverside, 
Calif., city leaders shot down dialogue 
groups' suggestions to form a police re-
view board and a race relations curricu-
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lum The group was frustrated 
and participation in the pro
gram dropped dramatically. 
In Minneapolis, a nonprofit 
group organized a series of ra
CIal dialogues with the express 
mtent of devising new ways to 
mtegrate schools without bus
mg Unfortunately, the citizen. 
board found itself unable to 
reach consensus on a course 
of action. Its members "would 
not move from raw opinion to 
a collective judgment," says 
DIck Little, the director of 
the project. 

But Clinton's effort will be 
vastly more worthwhile if it 
can also inspire more people 
like Duane Crabbs, a white 
Akron firefighter, who has 
participated in some of Ak
ron's racial focus groups. 
Crabbs lives in an integrated 
and high-crime neighbor
hood. Several weeks ago, a 
white neighbor warned him 
not to let local black children 
play in his yard. The neigh
bor-who did not let African
American children into his 
house-said the black kids 
don't behave. A growing process. Still, calls 

to dialogue have led to some 
long-term successes. In Ak
ron, Edward Gilbert, a black 

Crabbs (right) says daily contacts matter more than focus groups. 
Crabbs sat at his picnic -ta

ble and just kept talkiqg to 
his neighbor, pointing out, 

among other things. that one of the prime 
troublemakers in the neighborhood was 
white. As the two men talked the neigh
bor seemed to change his position from 
"black kids don't behave" to "some par
ents don't control their kids." A couple of 
weeks later, Crabbs noticed that his 
neighbor allowed one of the black kids 
into the house to play. Score a small vic
tory for racial dialogue. _ 

lawyer, and Michael Hendler, a white 
Jewish attorney, began meeting at one 
another's houses with other professional 
couples. "From my perspective it's been a 
growing process. I've learned a lot," says 
GIlbert. "We started connecting and talk
mg even between. the sessions." Says 
Hendler: "I consider-us good friends." 

On one level, the situation with Gilbert 
and Hendler illustrates a typical short-

coming of efforts at racial dialogue: Rath
er than drawing from a broad cross sec
tion of the community, formalized racial 
conversations tend to attract participants 
from similar backgrounds, almost all of 
whom are already committed to improv
ing race relations. It's little surprise that 
two upper-middle-class lawyers like Gil
bert and Hendler can find common 
ground and be friends. 
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December, 1997 

Dear Friends: 

ONE AMERICA IN THE 2pT CENTURY 
The President's Initiative on Race 

The New £recutive Office Building 

Washington, DC 20503 

2021395·/010 

Creating One America will require effort from all Americans. One of the most important efforts 
of the President's Initiative on Race is to identify promising practices that are being utilized to 
bridge racial divides around our nation. Many groups of Americans are fostering racial dialogue, 
reducing disparities, promoting racial inclusion and facilitating racial reconciliation in their own 
communities. By highlighting these practices, we hope to provide useful information to other 
communities that are working on similar efforts. Our work to identify these efforts is ongoing 
and will culminate in the publication of a compendium that summarizes many of these promising 
practices. 

In addition to providing summaries ofthese promising practices, we also want to develop brief 
but more in-depth case studies of a select few efforts. While each case study can only represent 
one experience with race and racial diversity in America, we believe that these studies can help 
others think about their individual experiences with race and can teach broader lessons . 

. Therefore, each case study will end with a section devoted to lessons learned and include 
additional questions that emerge from the case study. 

We chose Bailey's Elementary School ofthe Fairfax County Public Schools system as the first of 
these more in-depth profiles of promising practices. As President Clinton has mentioned on 
several occasions, Fairfax County's racial and ethnic transformation makes it a microcosm of 
change. His interest in discovering how these demographic changes have affected students as 
well as parents and educators led us to Bailey's Elementary School. While some of the 
experiences at Bailey's are unique, Bailey's offers valuable lessons in how schools can manage 
their growing student diversity. 

We hope that you will find this information useful as we work together toward reaching One 
America. 

Sincerely, 

Judith A. Winston 
Executive Director 
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Bailey's Elementary School 

"Just living at Bailey's opens your mind." 

-Bailey's Elementary School teacher 

During the summer of 1997, two young boys drowned while swimming in Fairfax County's 

Lake Barcroft. The boys, whose families had recently immigrated to the United States from Somalia, 

were students at Bailey's Elementary School. Although the tragedy occurred while school was out of 

session for the summer, Bailey's staff wished to share their grief with, and pay their respects to, tile 

boys' families. Realizing that they had no knowledge of Somali and Islamic mourning customs and 

funeral services, they contacted the Fairfax County Public Schools central office to request a briefing 

on the proper way and time to approach the families in their homes, and about the proper protocol to 

observe at the funeral service. After the briefing, the principal, assistant principal, and several teachers 

visited the families' homes; 15 staff members from Bailey's proceeded to attend the funeral services at 

the mosque, entering through a back door as they had been advised, with their arms, legs, and heads 

covered. In accordance with Islamic tradition, only the men in the group attended the graveside 

services. This awareness of and respect for their students' cultural heritages is a major reason that staff 

at Bailey's have made their school an educational, social, and cultural haven for students from all 

backgrounds. 

School Context and History 

Bailey's Elementary School is located in the Fairfax County Public School (FCPS) system, a 

school district with the highest enrollment of any district in the Washington, D. C. metropolitan area 

and one of the highest enrollments in the United States. Although the racial/ethnic composition of the 

student population in Fairfax County is roughly comparable to that of the nation's, FCPS has a higher 

proportion of Asian students and slightly lower proportions of Hispanics and African Americans. More 

significantly, FCPS has seen its student population undergo a rapid socioeconomic and racial/ethnic 

transfonnation as more immigrant and refugee families have settled in Fairfax County. Since 1981-82, 

the percentage of White students in FCPS has fallen from 84 percent to 64 percent. As part of that 

trend, for each year since 1992-93, the number of minority students has grown by about 6 percent, 

although the effects of these demographic trends have been experienced more keenly in some areas 

than others. 
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Bailey's Elementary School serves one of Fairfax County's most richly diverse areas. As 

immigrant and refugee families settled in Bailey's attendance area, the percentage of its students who 

did not speak English as their first language grew from 64 percent in 1984 to 87 percent in 1991. In 

1991, concerned that all students at Bailey's, native and non-native English-speakers alike, were 

educationally and culturally disadvantaged by the departure of native English-speaking students, a 

group of parents from Bailey's threatened to sue the county unless it redrew the school's attendance 

boundaries to raise the proportion of native English speakers. More controversy ensued when parents 

of native English speakers, whose children would be included in the new boundaries, protested that 

they did not want their children sent to a school where they would be in the minority. When the county 

balked at redrawing the boundaries, the group of Bailey's parents lobbied the district to create a magnet 

program at Bailey's that would draw more native English-speaking students to the school. The school 

board approved the parents' plan for a magnet school, voting to spend $3 million to make Bailey's the 

county's first elementary magnet school. A committee composed of district administrators, university 

representatives, school staff, and parents designed the new magnet program (described below), and 

parents continue to be strong advocates for it. 

When the school reopened as the Bailey's Elementary School for the Arts and Sciences in the 

fall of 1992, it emerged from the controversy more diverse than ever and with new resources to meet 

the educational needs of its students. Today, it serves about 900 students from 40 countries who speak 

20 different languages. Almost half (45 percent) of Bailey's students are Hispanic, 25 percent are 

White, 20 percent are Asian, and 10 percent are African American. Bailey's is currently experiencing 

an influx of refugees from Bosnia and Somalia, who began arriving in 1996. About 300 out-of

boundary students (i.e., students who reside outside of Bailey's attendance area), required by the 

county to be fluent in English, vie for 30 first-grade openings each year; altogether, about 200 out-of

boundary students attend Bailey's. 

Two new wings added to the school house state-of-the-art resources areas, including a 

television studio, computer and science labs, a musical technology lab (including synthesizers and 

computer programs that teach music), a performing arts studio, a Math Exploratorium, a large 

gymnasium, and an art room. Principal Carol Franz reminds envious visitors, of which the school has 

many, "To whom much is given, much is expected." Indeed, expectations for Bailey's are high, and 

its dedicated staff have met or exceeded most of them with thoughtful leadership, careful planning, and 

innovative ideas. 

Even with the new resources provided by the magnet program, Bailey's still faced daunting 

challenges, beginning with the need to bring the community back together after the bitter battle over 
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whether to redraw the school's boundaries. The depth of some parents' bitterness in the wake of that 

struggle are best reflected in the comments of the school's former PTA president, who told The 

Washington Post after the school board's vote to fund the magnet program, "If you want to know the 

price of racism in Fairfax County, it's $3 million." If the magnet'program was to be a success, 

Bailey's would have to show families throughout the community that its multicultural environment 

would benefit all students. Other challenges, many of which the school still faces, included a high rate 

of student mobility, educating students of disparate skill levels, including different levels of English

language proficiency, integrating all of the school's new resources into the classroom-based 

curriculum, and providing planning time and professional development opportunities that enable 

teachers to implement the challenging integrated curriculum. 

The Bailey's Approach 

Despite some community members' vocal opposition to sending their students to a school 

where the majority of students do not speak English as their native language, Bailey's took the bold 

step of choosing to integrate all students, exposing them to the same curriculum and resources. 

Bailey's staff developed goals to reflect their committnent to provide students with a first-rate 

education. These goals are to: 

• Maintain a learning environment that communicates high expectations for all students 

• Meet every child's educational needs at their developmental level, using a diverse array 
of instructional strategies as needed 

• Give students many different types of opportunities to demonstrate what they have 
learned and can do 

• Give staff members responsibility for developing and implementing appropriate 
strategies and programs 

• Allow students a voice in their own education 

Ingrained in the school's culture is the unwritten goal of maximizing cross-cultural interaction and 

understanding. This committnent is reflected in almost everything the school does, from the way it 

puts together its classroom rosters to its choice of curriculum and instructional strategies. When 

Bailey's became a magnet school, the staff decided to integrate its out-of-boundary students rather than 

create a special program for them, as many magnet schools do. So far, the school's efforts have 
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produced not only strong academic results, but broad-based community support for the school. The 

school's educational strategies enable it to use its diversity as a strength. 

Classroom Rosters 

Bailey's commitment to building a truly integrated school community begins with its classroom 

rosters. In accordance with its ethic of equity, the school resists isolating students based on their level 

of English-language proficiency or skill levels. The school categorizes every student in the school 

according to multiple criteria, not to segregate them, but to promote diversity in every classroom so 

that students learn to work with peers from all backgrounds and abilities. Some of the categories used 

include students' English proficiency, race/ethnicity, gender, academic skill level, native language, 

special education status, and more. This approach allows the school to ensure that every classroom 

contains a mix of students from all categories. Both native English speakers (who learn about other 

nations and languages) and English language learners ("The kids need English-speaking role models," 

commented a teacher) benefit from this approach. 

Professional Staff 

Bailey's relies heavily on its teachers' 

professionalism to ensure that the school meets 

all students' needs. Though not as diverse as 

their students--the vast majority of classroom 

teachers are White women--it is only through 

"Empowering teachers makes a lot more happen 
than holding the power yourself. " 

Carol Franz, Principal 

teachers' shared commitment to developing and successfully implementing Bailey's imaginative 

curriculum and their appreciation for the opportunities presented by their students' diversity, that 

Bailey's can provide its students with an appropriate education. The principal recruits teachers based 

on their desire and ability to work with diverse populations (some have experience teaching, living, or 

studying in other cultures). She also looks for candidates with a knowledge of appropriate instructional 

strategies or a desire to learn those strategies through opportunities provided by the county or other 

organizations. 

The school's professional atmosphere is sustained through weekly grade-level meetings (which 

include the Spanish Immersion, special education, and ESL teachers), a monthly Teacher Research 

group, paid planning time during the summer, and informal interactions among teachers. All these 
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opportunities allow teachers to exchange ideas, explore and suggest alternative strategies for teaching 

diverse groups of students, and pursue their own personal and professional growth. "What I've learned 

about teaching I learned here," one teacher assured us. The 20 members of Bailey's teacher research 

group select their own research questions, conduct research, and share their findings through articles 

and presentations. According to one member, the group provides "a time for us to be reflective 

practitioners. We can really think about what we're doing in our classroom." It comes as little 

surprise, then, that three Bailey's teachers recently completed the challenging requirements for earning 

national certification for teaching from the National Board for Professional Teaching Standards. 

Curriculum and Iustructiou 

Bailey's unique educational program, developed and refined by teachers and parents at the 

school, is designed to both take advantage of and account for students' diversity. The curriculum 

revolves around conceptual units that include substantial hands-on and interactive learning activities that 

help students master the necessary knowledge and skills. Students are quick to point out the benefits of 

this approach: "You actually get to do something instead of just sitting down and reading a book," said 

one student enthusiastically. Teachers develop lessons that include a conceptual base that all students 

are expected to master, a second tier that students are expected to understand according to their 

different developmental levels, and a third level designed for the most advanced students. The units 

require students to work together, conduct some basic research, and use varied materials and strategies 

to demonstrate what they learn. At the conclusion of some units, classes create and display an 

"exhibit" about what they have learned. The school has a display area reserved for the exhibits so that 

students throughout the school can learn from their peers in other classes and grades. 

'This instructional approach has three primary advantages for Bailey's students. First, it 

encourages students to work together, creating supportive relationships that help all students learn. 

Indeed, teachers and students alike told us that students often take the initiative in helping new students 

become acclimated to their classes and in working together to solve problems. Second, the use of 

multiple instructional strategies, including hands-on teaching strategies and demonstrations, gives all 

students alternative modes for learning the subject matter. For students who learn better by engaging 

in hands-on activities and demonstrating what they learn in tangible ways, teachers' use of hands-on 

learning helps reinforce the skills and knowledge learned through reading and other means. Students 

with limited English proficiency may derive the greatest benefits from this approach: compared with 

learning through reading or listening, learning through doing and showing relies less on language 

proficiency. Third, Bailey's instructional approach enables teachers to work with students of varied 
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academic abilities at the same time. The multi-level unit designs give all students the opportunity to 

learn and grow according to their talents, efforts, and skills. 

Spanish-Language Immersion and English-as-a-Second Language (ESLl 

Bailey's Spanish Partial-Immersion program, which predates its magnet status by three years, 

serves about 150 students in grades 1-5. Students enrolled in the program receive reading/language 

arts and social studies instruction in English, and math, science, and health instruction in Spanish. Two 

program features reflect Bailey's commitment to building cross-cultural contact, and distinguish this 

program from similar programs in other schools. First, the program welcomes native Spanish speaking 

students so that they can model fluent Spanish for non-native Spanish speakers. Second, students in the 

partial-immersion program are not kept together for the subjects they study in English. Instead, they 

are scattered in classrooms throughout the school as part of Bailey's approach to ensuring diversity in 

all classrooms, thus preventing an elitist attnosphere within the partial-immersion program. 

Bailey's applies similar principles to its English as a Second Language (ESL) program. 

Students eligible for ESL services are assigned to all classrooms. Only those speaking very little 

English (typically those students who have just arrived in the United States) leave the classroom for 

ESL instruction. First-graders are not pulled out at all for ESL instruction. Bailey's also blurs the 

distinction between classroom teachers and teachers who provide ESL instruction; several teachers who 

provide ESL instruction have their own classrooms, with a mixture of students from all backgrounds 

and language proficiency levels. 

Resource Areas 

The $3 million renovation of Bailey's 

established numerous resource areas, including a 

television studio, computer and science labs, a 

musical technology lab (including synthesizers 

and computer programs that teach music), a 

performing arts studio, a Math Exploratorium, a 

large gymnasium, and an art room. Although 

"Resource areas provide a richness to the 
program and provide an opportunity for our 
second language learners to be more 
experiential. It's like an enrichment program for 
everybody. " 

Carol Franz, Principal 

the resources available to students and teachers at Bailey's are impressive, the school's policy of giving 

all students and teachers equal access to those resources is also important to its mission. For instance, 
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not only do all fifth-grade students rotate through the school's television studio to produce a morning 

news report on closed-circuit television, but all are encouraged to play different roles, including 

anchor, cameraperson, and various technical roles. Besides the television studio, the other resource 

labs, each staffed by a teacher or instructional assistant, exist only to enrich and enhance classroom 

instruction. Instead of offering a separate curriculum apart from what students are learning in their 

classes, resource labs work with classroom teachers to build upon what students are learning in their 

classrooms. For example, second graders use the science lab to dissect invertebrates once they learn 

about them in class, and teachers use the performing arts stage to arrange small-scale class 

performances based on books that their students have read in class. Classroom teachers schedule time 

in a lab according to their need, not according to a predetermined schedule. Weekly schedules 

distributed by resource staff alert classroom teachers to gaps available to be filled on short notice. 

Class Meetings 

Almost all classes in grades 3-5 hold class meetings regularly to allow students to share good 

news with their classmates and teachers and to discuss issues affecting students either individually or 

collectively. Each room has a box into which only students can drop suggestions for issues to discuss 

during class meetings; at each meeting, the teacher draws one or more suggestions from the box for the 

group to discuss during the meeting. Although a variety of topics are discussed, issues related to 

interpersonal relations are common. During one meeting in particular, the students sat in a circle on 

the floor to encourage participation by all students. The meeting began with students sharing positive 

observations about their classmates. They then spent 15 minutes discussing possible solutions to the 

problem of students tripping over bookbags left on the floor. Another teacher recounted that he drew a 

card from the suggestion box on the first day of school from a student who did not wish to sit next to 

another student because "her skin is black." The teacher reported that he had to give very little 

direction to the discussion because students in his class were eager to express their disapproval. While 

this discussion no doubt has deeper social consequences than the bookbag problem, perhaps of greater 

significance than the specific topics that students discuss is the fact that through these meetings, students 

from all backgrounds become accustomed to working together to solve problems. According to one 

teacher, class meetings are an asset because "the walls fall down--you're building a classroom 

community. " 
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Parent and Community Involvement 

Parents and community members 

actively support teaching and learning at 

Bailey's. The Bailey's Parent-Teacher 

Association (PTA) has an active membership that 

is composed of parents of all races, religions, 

"We wanted to send our children to a school that 
looks like America ... 

Bailey's parent 

and nationalities. The PTA provides books for the Reading Is Fundamental program, sponsors Teacher 

Appreciation Week, funds cultural assemblies, and provides each teacher with a $50 gift annually in 

appreciation for their hard work during the year. According to the PTA president, teachers may spend 

the money however they choose, but most decide to spend it on school supplies and instructional 

materials. To better communicate with parents at the school, the PTA publishes its newsletter in five 

languages. Some PTA members adopt families who are new to the United States, helping them to 

settle into their new homes, find employment, enroll their children in school, and gain access to the 

services they need. 

Bailey's principal and PTA members forge partnerships with community organizations in order 

to enhance the resources and services available to Bailey's students and families. For example, nursing 

students from George Mason University not only enrich the school's health curriculum but also offer 

health screenings and home-based follow-ups. Some parents establish ties with social service agencies 

to provide clothing and furniture for families new to the country. U.S. Forest Service employees serve 

as mentors, and students from nearby J.E.B. Stuart High School tutor Bailey's students in the after

school Homework Center. These additional services are a testament to the school's commitment to 

meeting its students' needs. 

Bailey's also supports parents' efforts to 

help their children succeed in school. Bailey's 

uses a Total School Approach grant' from FCPS 

to employ a full-time Hispanic parent liaison. 

The liaison's primary responsibility is to reach 

out to the school's Hispanic parents, but in 

"This school takes advantage of every resource 
[it has]--you don't have to speak the language, 
you don't have to be educated [to help]. .. 

Bailey's Parent Liaison 

'Total School Approach grants replaced the school district's Minority Student Achievement 
discretionary grants, which had been a key component of the county's efforts to raise the academic 
achievement of minority students. 
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reality she provides all parents with valuable information and access to various services, all in an 

environment of friendship and suppon. For example, she helped one parent secure a job as a custodian 

in the school, providing a reference on his behalf to the county employment office. Working out of a 

large trailer that serves as a Parent Center, she arranges presentations to parents by county agencies 

that provide family services, helps parents find jobs, and manages a food and toy "boutique" that 

consists of donated items. The county also offers adult ESL classes in the trailer. According to the 

liaison, "Parents in the area know that they can come here and ask for help and get it." The parent 

liaison has worked hard to develop activities that bring parents of all backgrounds together. For 

example, twice a month, she invites parents to a potluck breakfast that includes a presentation or 

discussion of interest to them. This Breakfast Club, as she calls it, gives parents an opponunity to meet 

one another, try foods from different countries, and discuss or learn about the particular theme for that 

breakfast. Through the Breakfast Club program, parents have shared their family histories and cultural 

differences and similarities. As one parent observed, "If we know each other, we get along better." 

The welcoming attnosphere generated by the parent liaison also encourages parents to become more 

involved. For example, parents volunteer in classrooms, serve as chaperones on field trips, and help 

with special events such as stage productions (by sewing costumes) and the school's International Fair 

(by furnishing food, clothing, and music from their respective countries). 

Staff members are also invested in making parents feel welcome. Parents are invited to join 

their children for breakfast and lunch, and many do. On the day of our visit, several parents had come 

to enjoy the special "Thanksgiving lunch" with their children. According to the principal, "The school 

is very open, and parents can come and go through the building without a prearranged visit." Parents 

are also encouraged to speak with staff about any problems. "When I come to find solutions to 

problems," one parent confirmed, "I am not brushed aside. The staff works to help parents solve 

problems. You can't ask for more than that. We work together to come up with solutions." Parents 

are also encouraged to become familiar with what their children are learning through Family Science 

Nights, Family Literacy Nights, and "tool kits" consisting of educational materials and games sent 

home with first graders on a rotating basis. In addition, office staff and parent volunteers compile 

folders containing student work, letters to parents, lunch menus, and calendars that are sent home with 

every student each Thursday. 

Evidence of Success 

Bailey's efforts have yielded a vibrant and integrated school community as well as impressive 

academic outcomes. In 1996-97, the first year that Fairfax County administered the Stanford 
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Achievement Test Ninth Edition (Stanford 9), Bailey's fifth-graders scored, on average, at the 70th 

percentile in reading and the 74th percentile in math. Those scores fell just below the districtwide 

averages, but far exceeded both the state and national averages. The school was unable to provide 

scores according to students' race/ethnicity and language proficiency for 1996-97. In earlier years, 

however, scores on the district's Program of Studies math tests for non-native English speakers at 

Bailey's were on a par with the scores of native English speakers. On the Iowa Test of Basic Skills, 

which FCPS no longer administers, composite scores from 1992 to 1994 improved for students from all 

racial groups. Although white students scored considerably higher in all subject areas than did African 

American and Hispanic students, the gap between them narrowed over that time period. 

Just as important as Bailey's academic 

achievement is its success in bringing together 

children and families from all backgrounds. A 

fifth-grader from the Philippines told about the 

day she needed a partner to edit something she 

had written. The only person available was an 

African American student with whom she did not 

get along. After working together, the two 

became good friends, and now they hope one 

day to become a famous singing duet. The class 

meetings, Breakfast Club, and International Fair 

"You learn about different countries and cultures 
just by being friends with the person sitting next 
to you." 

Bailey's student 

"In second grade, I didn't speak English and 
they did hand motions to me. In third grade I 
understood more English. Now [in fifth gradel, I 
help students who don't speak English." 

Bailey's student 

reflect the school's commitment to forging a shared experience for all students. Several students 

confirmed teachers' views that students help newcomers settle into their new environments. When 

asked how they communicate with students who don't speak the same language, one student said, 

"We're like their friends, but we can't really communicate with them. We use tone of voice, signs 

with our hands, acting out. It feels sometimes like you're the teacher." Students were pleased with 

their experiences at Bailey's: "It would be very boring to have people from the same country," one 

student commented. "That's why my mother lets me come here," explained another. 

Lessons for Other Schools 

There is no question that most schools will never match the material resources available to 

students at Bailey's or that those resources have contributed greatly to the school's success. 

Nevertheless, there is still much that other schools serving diverse student popUlations can learn from 

Bailey's. The school has worked hard to become the multicultural haven that it is today. Twenty years 
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ago, Bailey's was still a neighborhood school with a student body that was predominantly, but it was 

experiencing an influx of Hispanic and Asian students. Students who were not fluent in English often 

missed out on much of the learning that occurred in the classroom. For large portions of each day, 

these students left the room to learn English, and when they returned, they often could not follow the 

lesson; what's more, they received little or no help from their fellow students. Cross-cultural tensions 

also existed among students, and occasionally manifested themselves in fights, name-calling, and more. 

According to every administrator, teacher, student, and parent with whom we spoke, Bailey's enjoys a 

whole new culture of cross-cultural respect and academic excellence 20 years later that has emerged 

from the staffs hard work and thoughtful implementation of educational strategies designed to use 

diversity as a strength. 

The first lesson that other schools can learn from Bailey's is the importance of creating a 

committnent to building a community of learners in which all students are represented and appreciated. 

This begins with its policy of developing representative class rosters and, to the extent possible, 

meeting all students' educational needs in the classroom rather than pulling students out of class. It 

includes maintaining high expectations for all students, a commitment to high academic standards, and 

adopting a curriculum that enables all students, not just those proficient in English, to master important 

skills and content. Finally, it entails a recognition of the value of diversity in the classroom, inviting 

students to share their stories and experiences while encouraging cross-cultural teaming. 

Another key to Bailey's success has been the principal's focus on recruiting skilled and 

dedicated teachers, and on creating a professional attnosphere in which those teachers have access to 

the material and professional resources they need to serve their students. Without the skill that Bailey's 

teachers bring to the job, the school's educational program would struggle under the tremendous 

challenges facing the school. The principal identifies and hires teachers who welcome the opportunity 

to teach in a multicultural setting and finds ways to support them professionally. She musters resources 

that help keep teachers informed about the varied cultural norms they encounter in their classrooms. 

She also provides them with opportunities to grow as professionals by collaborating with their peers. 

Funding from the magnet program has enabled teachers to meet for one or two weeks each summer to 

develop and fine-tune a curriculum suited to their students. Other schools wishing to replicate this 

approach might turn to funding from any of several U.S. Department of Education programs, including 

Title I, the Eisenhower professional development program, or Goals 2000. The Teacher Research 

group, which teachers run on their own initiative and time, speaks to their committnent to staying 

abreast of the latest research in their profession and to maintaining an environment that welcomes the 

open exchange of ideas. 
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A third element of Bailey's success is its dedication not just to informing and involving parents, 

but to offering them whatever assistance they need to be effective and better parents. Its efforts are 

rewarded by parents' active involvement in the school, which only serves to enrich the learning 

environment. The centerpiece of the school's effort, of course, is the parent liaison. Without full-time 

attention to parents' needs, schools quickly find that parent support and involvement lags. Other 

schools that receive federal Title I funds and that wish to increase their parent involvement would do 

well to replicate the position of parent liaison by using the portion of Title I funds reserved for parent 

involvement activities. 

Questions for Further Consideration 

1. How does daily classroom instruction reflect the school's ethic of equity? Do all students have 

equal opportunities to learn and to demonstrate what they learn in the classroom? 

2. What mechanisms (e.g., staff, resources, tests, tools) does· Bailey's have in place to help incoming 

students make a successful transition to their new school environment? 

3. What accounts for the gaps in the performance of White and other students at Bailey's? How does 

the size of gaps found at Bailey's compare with similar gaps at other schools in the district? In the 

country? 

4. What is the composition of the pool from which Bailey's hires new teachers? Do other schools in 

the county have more success in hiring qualified minority candidates? Why or why not? 

5. How do Bailey's students perform when they advance to middle and high school? 
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Race-Race Initiative: PSA's 



THE: WHITE: HOUSE: 

WASHINGTON 

November 24, 1997 

TO: DISTRIBUTION LIST 

FROM: ANN LEWIS 

SUBJECT: RACE PSA'S 

Enclosed are scripts of two 30 second public service announcements being produced in New 
York this week. Original scripts circulated last week and were tested in mall intercepts in 
Philadelphia, PA and Columbus, OH amongst target 17-25 year olds. The scripts reflect the test 
results. The visuals will feature a series of young people speaking. The PSA will be available for 
broadcast on December 2, and C-SPAN has offered to play it immediately before and after the 
Town Hall on December 3. 

Please let me know if you have any questions or comments. 

Sylvia Mathews 
10hn Podesta 
Rahm Emanuel 
Paul Begala 
Doug Sosnik 
Mike McCurry 
Amy Weiss Tobe 
Craig Smith 
Sidney Blumenthal 
Michael Waldman 
Mickey Ibarra 
Maria Echaveste 
Goody Marshall 
Gene Sperling 
Bruce Reed 
Elena Kagan 
Cheryl Mills 
Stacie Spector 
Beverly Barnes 
Vicki Radd 
Tom lanenda 
Minyon Moore 



AD COUNCIIJ TARGET 301 VERSION A 

1: 
2: 
3: 
4: 
5: 
6: 
7: 
8: 
9: 
10: 
11: 
12: 
13: 
14: 
15: 
16: 

ANNC: 

SUPER: 

You don't have to like me 
Or, you can 
You may not like what I have to say 
But hear me out 
You may find 
We're not that different 
I like good food 
Good music 
I want a good job 
I want my kids to live in a world 
where they are loved 
and safe 
and respected for who they are. 
You don't have to like me. 
But if you talk to me 
You might. 

We can end prejudice if we talk to each other. Call, tell us what you would do. 
Together we can build One America 

(PHONE NUMBER AND WEBSITE) 



AD COUNCIU TARGET 30/ VERSION B 

I: 
2: 
3: 
4: 
5: 
6: 
7: 
8: 
9: 
10: 
II: 
12: 
13: 
14: 
IS: 
16: 

ANNC: 

SUPER: 

You don't have to like me 
Or, you can 
You don't have to be my room mate 
I am going to be your neighbor. 
You don't have to run with me. 
You don't have to run away from me. 
We're not that different 
I like good food 
Good music 
I want a good job. 
I want my kids to live in a world 
where they are loved 
and respected for who they are. 
You don't have to like me. 
But if you talk to me 
You might. 

We can end prejudice if we talk to each other. Call, tell us what you would do. 
Together we can build One America 

(pHONE NUMBER AND WEBSITE) 
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Tobacco-Settlement: New 
Legislation - McCain Bill: 
Technicals 
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tJ Cynthia A. Rice 06/16/9B 11 :20:53 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 
cc: 
bee: 
Subject: I'm sending this file to Commerce now IS41 

~ 
amend615.wp The only change from the version you saw yesterday is a parenthetical in the 

description of Snowe #1, which now reads: 
Directs portion of funds from lookback surcharges to cessation inrtead of entire public health account 
(Wilh proposed technical amendment, lookback funds in underlying bill would be earmarked for the public health account.) 

Cynthia A. Rice 

tJ Cynthia A. Rice 0611 5/9B 04:20:30 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: List I plan to send to Commerce based on our amendment conversation Friday 

~ 
amend615.wPPlease let me know by 6:00 if you think any revision is required. 

One issue I should flag for you: I have listed Snowe #1 as oppose. Our policy is that we want the 
lookback surcharges to go into public health -- the entire account 122% of total). The bill as 
currently written -- if it incorporates a technical amendment that is in Commerce's technical 
amendments package -- does this. The Snowe amendment is thus a narrowing amendment, which 
would put 20 percent of the funds into cessation only. 

Currently, the section 4511b)( 1) of the bill says that two types of funds go into the public health 
account: 1) 22 percent of the overall trust fund and 2) all the funds credited under section 
401Ib)(3). which in turn -- and here's where we need the technical fix -- cites section 202 of the 
bill. 
Section 202 of the bill originally and now with the Durbin amendment, is the "purposes" section of 
the lookback subtitle. Commerce Committee's planned technicals would change it to section 204, 
which would have worked under the pre-Durbin language; now it should be 205, or I think to be 
safe, subtitle A of Title II, i.e., the entire lookback subtitle. 
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Technical Comments on the 5/18/98 
Version of McCain Bill 

(May 28, 1998) 

I. Sec. 204 -- Lookback Assessments: As currently written, paragraph (f)(5)(A), which 
determines the target reduction levels for existing manufacturers is incorrect. Multiplying the 
current percentage reduction by the base incidence percentage would not yield the target 
reduction level. Revise the language as follows: 

"(5) Target reduction levels._ 

(A) Existing manufacturers._ For purposes of this section, the target reduction level for 
each type of tobacco product for a year for a manufacturer is determined by reducing-#te 
preduet efthe lefJuired peleent!lge reduetien fur !I type efteb!leeepl'6duet fur !I )eM !lftd 
the manufacturers base incidence percentage for such tobacco product~ by the required 
percentage reduction for a type of tobacco product for a year." 

2. Sec. 261, Sec. 1991D (f) -- NIH FundingTrigger: at the end of subsection (f) after the words, 
"prior fiscal year", add" , exclusive of funds from the National Tobacco Trust Fund." 

"(f) Trigger._ No expenditure shall be made under subsection (a) during any fiscal year 
in which the annual amount appropriated for the National Institutes of Health is less than 
the amount so appropriated for the prior fiscal ye~, exclusive offundsfrom the 
National Tobacco Trust Fund. 

3. Sec. 261 (1991D(a» -- NIH Authorization of Appropriations: this section still duplicates 
the authorization for appropriations in section 451(c) and therefore should be removed. 

"SEC. 199JD. RESEARCH ACTIVITIES OF THE NATIONAL INSTITUTES OF 
HEALTH. "(II) FlIIl:ding ._Thele!lre !lutherized te be !If'Pfepri!lted, freHI !lmeunts in the 
"N'!ltien!ll Teb!leee Settlement Trust Fund est!lblished by seetien 491 efthe "N'!ltien!ll 
Teb!leee Peliey !!Hd Yeutft Smeking R:edueti6n Aet." 

4. Sec. 261 (l991D (b» -- Medicaid Coverage of Outpatient Smoking Cessation: Replace the 
reference to the Public Health Service Act with the Social Security Act. It is not clear why this 
Medicaid language is included in the section authorizing research activities at NIH. 

"(b) Medicaid Coverage of Outpatient Smoking Cessation Agents._ Paragraph (2) of 
section 1927(d) of the Publie Ile!lith Seniee Social Security Act (42 U.S.C. 1396r-8(d» 
is amended_ 
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5. Sec. 401 (c) (2) -- Net Revenues in the Tobacco Trust Fund: insert at the end of the 
subsection the phrase, "and other offsets". 

"(c) Net Revenues._ For purposes of subsection (b), the term "net revenues" means the 
amount estimated by the Secretary of the Treasury based on the excess oC 

(I) the amounts received in the Treasury under subsection (b), over 

(2) the decrease in the taxes imposed by chapter I and chapter 52 ofthe Internal Revenue 
Code of 1986, II:Ild ether effuets, resulting from the amounts received under subsection 

(b r. and other offsets." 

6. Sec. 401 (d) -- Trust Fund Expenditures Technical Change: would allow spending from 
the Trust Fund to be both mandatory and discretionary, by replacing "in appropriation acts" with 
"under this Title". In the second sentence, insert after "net revenues," as follows: "to the 
authorized allocation accounts under this Title," This would clarify the intent of the language. 

"(d) Expenditures from the Trust Fund._ Amounts in the Trust Fund shall be available in 
each fiscal year, as provided ill: Ilfll'ftll'riatiell: Aets under this Title. The authority to 
allocate net revenues as provided to the allocation accounts under this Title iii this title 
and to obligate any amounts so allocated is contingent upon actual receipt of net 
revenues. " 

7. Sec. 401 (e) -- Budgetary Treatment of Tobacco Trust Fund: the budget treatment section 
should be revised as follows to allow receipts to be used on the discretionary side of the ledger. 

(e) Budgetary Treatment._ The amount of net reeeillts revenues in excess of that amount 
which is required to offset the direct spending in this Act under section 252 of the 
Balanced Budget and Emergency Deficit Control Act of 1985 (2 U.S.C. 902) shall not be 
included in any estimates of changes in direct spending and receipts under section 252 
of that Act for any fIScal year. In each fIScal year, such excess amount, reduced by any 
amounts credited under section 451 (e) of this Act, shall be treated as offsetting 
collections for purposes of section 251 of that Act (2 U.S.c. 901) and shall be available 
exclusively te tlffset the for appropriations refJ:tliIed to fund the authorizations of 
appropriations in this Act (including the amendments made by this Act). ami the lIffletlIH 
of stlen appropriations shall flot be iheltleieei in the estimates required l1fteler seetien 251 of 
that Aet (2 U.S.C. 901). 

8. Sec. 401 (t) -- Interest on the Trust Fund: Internal Revenue Code section 9602 (b) (3) 
should not apply here and the reference to miscellaneous receipts is inaccurate. 

"(f) Administrative Provisions._ Section 9602 of the Internal Revenue Code of 1986 
shall apply to the trust fund to the same extent as if it were established by subchapter A of 
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chapter 98 of such Code, except that, fur ptlfjlflses flf section 9602(b )(3) shall not apply. 
any iftterest Of l'reeeetis shall .be eo \l ered inte the Treasttl) 83 nliseelhmeotls reeeil'ts." 

9. Sec. 402 (a) -- Industry Payment Date: the language should be revised to make clear when 
industry payments are due: 

"(3) Payment date; interest._ Each tobacco product manufacturer required to make a 
payment under paragraph (I) of this subsection shall make such payment within 30 days 
after the date flf efllflplitlftee hith this Aet becoming a participating manufacturer 
under section 1402 (a)(I) of this Act and shall owe interest on such payment at the 
prime rate plus 10 percent per annum, as published in the Wall Street Journal on the latest 
publication date on or before the date of enactment of this Act, for payments made after 
the required payment date." 

I O. Sec. 402 (b) and (c ) -- Payments by Industry: revise the section to move the inflation 
adjustment into annual payments in section 402 and tighten up the estimated payments. The 
installments are specified as "reasonably" estimated and no less than one-third of the previous 
year's liability. 

"(b) Annual Base, Payments. Each calendar year beginning after the required payment '. -
date under subsection (a)(3) the tobacco product manufacturers shall make total payments 
into the Fund for each calendar year in the following applicable base amounts, subject to 
adjustment as provided in section 403: 

(I) year 1_$14,400,000,000. 
(2) year 2_$15,400,000,000. 
(3) year 3_$17,700,000,000. 
(4) year 4_$21,400,000,000. 
(5) year 5_$23,600,000,000. 
(6) year 6 and thereafter_the ttdjtlsteti applieable btlSe ttmfltlflt t1f1tier seetiflfl 493 amount 
of the annual base paymentfor the preceding year, prior to any adjustment as provided 
in section 403, increased by the greater of 3 percent or the percentage increase in the 
CPI from the previous year. For purposes of this subparagraph, the CPI for any 
calendar year is the average for the twelve months of the calendar year of the 
Consumer Price Indexfor all-urban consumers published by the Department of Labor. 
If any increase determined under this subparagraph is not a mUltiple of $1,000, the 
increase shall be rounded to the nearest multiple of $1,000. 

(c) Payment Schedule; Reconciliation. 

(I) Estimated payments._ Deposits toward the annual payment liability for each calendar 
year under subsection (d)(2) shall be made in 3 equal installments due on March 1 st, on 
June 1st, and on August 1st of each year. Each installment shall be equal to one-third of 
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the reasonablY,'estimated annual payment liability for that calendar year. The minimum 
estimated liability shall be at least equal to the liability in the previous year. :Deposits of 
installments paid after the due date shall accrue interest at the prime rate plus 10 percent 
per annum, as published in the Wall Street Journal on the latest publication date on or 
before the payment date." 

II. Sec. 402 (d) (3) (A) -- Definition of Tobacco Units: to avoid possible gaming of the 
tobacco definitions and perhaps increase the size of cigarettes, we would propose weight limit~. 
Otherwise a finn could market 15 inch long cigarettes. 

"(3) Calculation of tobacco product manufacturer's share of annual payment._ The share 
of the annual payment apportioned to a tobacco product manufacturer shall be equal to 
that manufacturer's share of adjusted units, taking into account the manufacturer's total 
production of such units sold in the domestic market. A tobacco product manufacturer's 
share of adjusted units shall be detennined as follows: 

(A) Units._ A tobacco product manufacturer's number of units shall be detennined by 
counting each_ 

(1) pack of20 cigarettes, weighing no more than three pounds per 1000, as 1 adjusted 
unit; 

(ii) pack of 20 cigarettes, weighing three or more pounds per 1000, as 2 adjusted units; 

(iii) 1.2 ounces of moist snuff as 0.75 adjusted unit; and 

ttH7 (iv) 3 ounces of other smokeless tobacco product as 0.35 adjusted units." 

12. Sec. 403 -- Volume Adjustment: this is a confonning change that removes the inflation 
adjustment from Sec. 403 into Sec. 402. (See item #10 above) 

ADruSTMENTS~!VOLUME ADJUSTMENT: 
The !If'l'lieable base lIIIietint tlnaer seetien 402(6) fur a gi • en ealenaar ) ear shall be 
acljtlstea as fulle 11'3 in aetermining the ftltntlall'a) nient fer that) ear. 

(1) InRatiofl atljtlSHiient._ 

(1'\) In general._ Beginning hith the sixth ealen6ftf )eM after the tiMe ofenaetfnent of this 
Aet, the aajtl3tea !If'l'lieable base ametll'lt tII'laer 3eetien 402(b)(6) i3 the ametll'lt ef the 
MHittftll'fl) ment made far the preeeding ) eM inerea:seei 6) the greater of 3 pereent Of the 
wlfttial inerease in the CPl, acljtl3tea (fur ealenaar ) ear 2002 ana later ,ew3) b) the 
.eltlme aajtl3tment tlnaer l'!II'!Igf!tph (2). 
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(8) OPI._ Ftlr I'tl1'f'tl~e~ tlf ~tlbl'!lfl!gr!lJlh (A), the OPI fur tlfiY el!leflfl!lf ) em i~ the !t'. erl!ge 
eftke COft3ttmer Priee Index for all tlrban e6fl:SttmerS published b) the Department ef 
Ll!btlr. 

© RtltlHding. IfM) inele~e determined ooder ~tlbl'!lfl!gr!lJlh (A) i~ ntlt I! Hltlitil'le tlf 
$1,Se8, the ifterease shall be fot1ftaed to Hie neMest mtlltiple of $] ,S88. 

(2) VtlltlHle I!tljtl~tHleftt._ Beginning with calendar year 2002, the applicable base amount 
E~ l!e1jtl~ted fur infil!titln tinder I'!lfftgffil'h (I )) shall be adjusted for changes in volume of 
domestic sales by multiplying the applicable base amount by the ratio of the actual 
volume for the calendar year to the base volume. For purposes of this paragraph, the term 
"base volume" means 80 percent of the number of units oftaxable domestic removals 
and taxed imports of cigarettes in calendar year 1997, as reported to the Secretary ofthe 
Treasury. For purposes of this subsection, the term "actual volume" means the number of 
adjusted tIftiteft,'units as defined in· section 402(d)(3)(A). 

13. Sec. 451 (a)(I) -- State Litigation Settlement Account: To improve clarity, revise the last 
sentence of the subparagraph (1) to read as follows: 

"If after 10 years, the estimated 25-year total amount projected to be received in this 
account is estimated to be other than .. ill be diffelent thl!ft I!hitltllit thl!ft 
$196,500,000,000 then begiflfting with the ele, enth ) e!lf the 40 percent share will be 
adjusted, ~ neee~~M) beginning the eleventh year, to a percentage not in excess of 50 
percent and not less than 30 percent, estimated at that time to achieve the 25-year total 
runount." 

14. Sec. 451 (a) (4) -- State Use of Funds: The current language indicates that the States "may 
use amounts under this subsection as the State determines appropriate, consistent with other 
provisions in this Act." Please strike "as the State determines appropriate," since specified uses 
of State funds (including unrestricted funds) are listed elsewhere in the bill. 

"(4) Use of funds ._A State may use amounts received under this subsection ~ the State 
detefftiine~ !IJll'rtll'ril!te, consistent with the other provisions of this Act." 

15. Sec. 451 (b)(2) and 451 (c)(2) -- Cancer Clinical Trials: confirms that spending within the 
Public Health and Research accounts for Cancer Clinical Trials is mandatory, consistent with the 
FY 1999 Budget. 

"(b) Public Health Allocation Account._ 

(1) In genera\._ There is established within the trust fund a separate account, to be 
known as the Public Health Account. Twenty-two percent of the net revenues credited to 
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the trust fund under section 40 I (b)( I) and all the net revenues credited to the trust fund 
under section 401 (b)(3) shall be allocated to this account. 

(2) Authorization of appropriations._ Amounts in the Public Health Account, with the 
exception of spending for section 455 which is available wit//Outfurther appropriation, 
shall be available to the extent and only in the amounts provided in advance in 
appropriations Acts, to remain available until expended, only for the purposes of:" 

"(c) Health and Health-related Research Allocation Account._ 

(I) In general._ There is established within the trust fund a separate account, to be 
known as the Health and Health-Related Research Account. Of the net revenues credited 
to the trust fund under section 40 I (b)(1), 22 percent shall be allocated to this account. 

(2) Authorization of appropriations._ Amounts in the Health and Health-Related 
Research Account, with the exception of spending for section 455 which is available 
withoutfurther appropriation, shall be available to the extent and in the amounts 
provided in advance in appropriations acts, to remain available until expended, only for 
the following purposes:" 

16. Sec. 451 (b) (2) (C) (iv) -- International Activities: Clarifies that international tobacco 
prevention activities in Title XI, Subtitle A, are funded from within the Public Health Allocation 
Account. 

( C) Education and prevention._ Of the total amounts allocated to this account, not less 
than 50 percent, but not more than 65 percent are to be used to carry out_ ...... 

(iv) international activities under seetitlH I 132 Title Xl, Subtitle A. 

17. Sec. 451 (b)(2)(D)(ii) &(iii) -- Anti-Smuggling Activities: Clarifies that ATF/Customs can 
be supported through appropriations and fees. 

"(I) Food and Drug Administration activities. 

(1) The Food and Drug Administration shall receive not less than 15 percent of the funds 
provided in subparagraph (D) in the first fiscal year beginning after the date of enactment 
of this Act, 35 percent of such funds in the second year beginning after the date of 
enactment, and 50 percent of such funds for each fiscal year beginning after the date of 
enactment, as reimbursements for the costs incurred by the Food and Drug 
Administration in implementing and enforcing requirements relating to tobacco products. 
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(II) No expenditures shall be made under subparagraph (D) during any fiscal year in 
which the annual amount appropriated for the Food and Drug Administration is less than 
the amount so appropriated for the prior fiscal year. 

(ii) State retail licensing activities under section 231 and section 2322!5+. 
(iii) Anti-Smuggling activities under nile Xl, Subtitle B, in addition to any other 
amounts made available under section 1139 seetitm 1141. 

18. Sec. 4S1 (b) (2) (E), and 4S1(c )(2)(E) -- Funding for Cancer Clinical Trials: Add new 
section (b)(2)(E) and revise language at (c)(2)(E) as follows: [text for both sections is identical]: 

"Cancer Clinical Trials under section 455. Of the total amounts allocated to this account, 
$759,999,999 $375,000,000 shall be used over rer the first 3 fiscal years for this purpose. 

19. Sec. 4S1(c)(2)(B) -- NIH Authorization: Revise the funding allocation ranges as shown 
below: 

"(B) National Institutes of Health Research under section 19910 of the Public Health 
Service Act, as added by this Act. Of the total amounts allocated to this account, not less 
than-75 79 percent, but not more than ~ 87 percent shall be used for this purpose." 

20. Sec. 4S1 (c )(2)(C ) -- Small Cleanup Change: delete the phrase, "authorized under sections 
2803 of that Act, as so added." 

"(C) Centers for Disease Control under section 1991 C of the Public Health Service Act, 
as added by this Act, and Agency for Health Care Policy and Research under section 
1991E of the Public Health Service Act, as added by this Act. !lttth6rized tlHder seeti6ns 
2893 6f th!lt >'tet, !IS S6 !ldded: Of the total amounts allocated to this account, not less than 
12 percent, but not more than 18 percent shall be used for this purpose." 

21. Sec. 4S1 (c )(2)(D) -- Delete Floor on NSF Research: revise paragraph (D) as follows: 

"(D) National Science Foundation Research under section 454. Of the t6t!ll !lm6llnts 
!l1!6e!lted t6 this aee6llnt, n6t less th!IH I I'ereent, bllt n6t nt6re th!IH I I'ereent sh!ll! be 
Ilsed fur this I'llrp6se. " 

22. Sec. 4SS (c )(1) and (c) (2) -- Clinical Trial Program: insert word changes to clarify these 
sub-sections. 

"(c) Approved Clinical Trial Program._ 

(I) In general._ For purposes of this section, the term "approved clinical trial program" 
means a clinical trial program which is sponsored by _ (in order of coverage by funding) 
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fA7(C) the National Institutes of Health; 

(B) a National Institutes of Health supported cooperative group or a National Institutes of 
Health supported center; tmtl or 

® (A) the National Cancer Institute, 

with respect to programs that oversee and coordinate extramural clinical cancer research, 
trials sponsored by such Institute and conducted at designated cancer centers, clinical 
trials, and Institute grants that support clinical investigators. 

(2) Modifications in approved trials. _ Beginning I year after the date of enactment of 
this Act, the Secretary, in consultation with the National Cancer Policy Board of the 
Institute of Medicine, may modify or add to the requirements of paragraph (I) with 
respect to an approved clinical trial program." 

23. Sec. 1139 -- Anti-Smuggling Fees: revise to ensure that collection and spending of these 
fees are subject to appropriations. 

"SEC. 1139. FUNDING. 
(a) License Fees._ The Secretary may, in the Secretary's sole discretion, set the fees for 

licenses required by this chapter, in such amounts as are necessary to recover the costs of 
administering the provisions of this chapter, including preventing trafficking in 
contraband tobacco products. 

(b) Disposition of Fees._ Fees collected by the Secretary under this chapter shall be 
deposited in an account with the Treasury of the United States that is specially designated 
for paying the costs associated with the administration or enforcement of this chapter or 
any other Federal law relating to the unlawful trafficking of tobacco products. To the 
extent provided in advance in appropriations acts, the Secretary is authorized and 
directed to payout of any funds available in such account any expenses incurred by the 
Federal Government in administering and enforcing this chapter or any other Federal law 
relating to the unlawful trafficking in tobacco products (including expenses incurred for 
the salaries and expenses of individuals employed to provide such services). None of the 
funds deposited into such account shall be available for any purpose other than making 
payments authorized under the preceding sentence." 

(c) Collection and Spending Subject to Appropriations: To the extent and in the 
amounts provided in advance in appropriations acts, thefees authorized by this chapter 
shall be collected in each llScal year and shall be available for purposes of this chapter. 

24. Sec. 1162 (b) -- Tobacco Vending Machines: these changes clarify the discretionary nature 
of this authorization. 
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"Sec. 1162 (b) Compensation for Banned Vending Machines._ 

(I) In general._The owners and operators of tobacco vending machines are authorized 
to shttH be reimbursed, subject to the availability of appropriations under subsection (d), 
for the fair market value of their tobacco vending machines." 

"(b) (4) Compensation Fund ._ 

(A) Rules for disbursement of funds. 

(I) Payments to owners and operators ._ Any funds appropriated to the corporation 
under subsection (d) may be disbursed by the corporation The C61'f'6rMi6n shall 
disbllrse funds to compensate the owners and operators of tobacco vending machines in 
accordance with the following:" 

"(b) (4) © Return of account funds not distributed to vendors ._ The Corporation shall be 
dissolved on the date that is 4 years after the date of enactment of this Act. An, funds Helt 
dispersed 6r all6eated 16 elaims pending !IS 6f tflM dMe shall be tf!lll:sferred t6 apttblie 
ftI'lti sH16king trtlst, or tlseei fer 3tleh ether l'tlrp63es ftS Cengres3 rha,' designate." 

25. Sec. 1161 (a) and 1162 (d) -- Child Care and Vending Machine Authorization of 
Appropriations: authorizations for appropriations from the Trust Fund should be removed 
because they can be funded through the appropriations process, but the appropriations should not 

, come from the Trust Fund. 

"SEC. 1161. IMPROVING CHILD CARE AND EARLY CHILDHOOD 
DEVELOPMENT. 
(a) In General._ There are authorized to be appropriated t6 the Seeletltl'Y H6m the 

NMi6Hai T6baee6 TrtIst FlInd such sums as may be necessary for each fiscal year to be 
used by the Secretary for the following purposes:" 

Section 1162 - -

"(d) Authorization of Appropriations._ There are authorized to be appropriated to the 
Corporation from funds not otherwise obligated in the Treasury 6r 6l1t 6fthe tlati6nal 
T6baee6 TflIst FlInd, such sums as may be necessary to carry out this section." 

26. Sec. 1163 (c) -- Required Coverage for Minimum Hospital Stay: end subsection (c) after 
the words, "Such notice shall be in writing". This change is needed since the particular form of 
notice is best determined by the DOL regulation that this new legislation mandates. 
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"(c) Notice ._A group health plan, and a health insurance issuer providing health 
insurance coverage in connection with a group health plan shall provide notice to each 
participant and beneficiary under such plan regarding the coverage required by this 
section in accordance with regulations promulgated by the SecretarY. Such notice shall be 
in writing. and J'feminentl) I'esitiofteei in: 8ft) literafttre Of eerresp6ftdenee maeie 
1I.lIilllble 6r distribtlted b) Ihe 1'1 lin 6f isstler ftltd shftll be II ftltsmitted_ 

"(1) in the next maililtg made by the plan flr isstter t6 the partieipftut Of benefieiarj , 

"(2) as part e,fttl"J:) }eftfl} infulmati6nail'aeket sent tf) the I'ttrtieil'ttnt Of benefieim" Of 

"(3) nest later than lfHitlft1'j 1, 1998, 

ll.rftiehe",er is eMIier. 

27. Other Minor Fixes: 

(A) Minor edits are also included in the following sections. The sections affected are: 
261 (l981A(c)(2», 406, 452 (a), 452 (e)(l), and 1163 (b)(3). 

• Section 261 (l981A(c)(2»--

"(2) Federal grantees ._From amounts available under section 1981(b)(2), the Secretary 
may make grants, or supplement existing grants, to entities eligible for funds under the 
programs described in section 1981 C~(c)(l) and (lO) to enable such entities to carry out 
smoking cessation activities under this subpart, except not less than 25 percent of this 
amount shall be used for the program described in 1981C~(c)(6)." [It appears the intent 
was to have the section 1981 C© cited here.] 

• Section 406 --

"SEC. 406. ENFORCEMENT FOR NONPAYMENT. 
(a) Penalty ._Any tobacco product manufacturer that fails to make any payment required 
under section 402 or 404 within 60 days after the date on which such fee is due is liable 
for a civil penalty computed on the unpaid balance at a rate of prime plus 10 percent per 
annum, as published in the Wall Street Joumal on the latest publication date on or before 
the payment date, during the period the payment remains unmade. 

(b) Noncompliance Period ._For purposes of this section, the term "noncompliance 
period" means, with respect to any failure to make a payment required under section 402 
6f 404, the period_" 

• Section 452 (a) --
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"SEC. 452. GRANTS TO STATES. 
(a) Amounts._ From the amount made available under section 482(a) 452(a) for each 

fiscal year, each State shall receive a grant on a quarterly basis according to a formula." 

• Sect. 452( d) -- Technical change that would not lock in the 1998 matching requirements 
over the 25 year period. 

"(d) Federal-State Match Rates._ Ctluent (1998) Matching requirements, as provided in 
the relevant underlying statutes that authorize the programs cited in subsection 
(b)(2), shall apply to each program listed under subsection (b)(2), except for the program 
described under subsection (b )(2)(8). For the program described under subsection 
(b )(2)(8), after an individual State has expended resources sufficient to receive its full 
Federal amount under section 418(a)(2)(8) ofthe Social Security Act (subject to the 
matching requirements in section 418(a)(2)(C) of such Act), the Federal share of 
expenditures shall be 80 percent." 

• Section 452 (e)(l) 

• 

"(e) Maintenance of Effort._ To receive funds under this subsection, States must 
demonstrate a maintenance of effort. This maintenance of effort is defined as the sum of 

(I) an amount equal to 95 percent of Federal fiscal year 1997 State spending on the 
programs under subsections (b)(2)(B1(A), (e}(B), and (d7(C); and" 

Sec. 1163 (b)(3) --

"(b) Reconstructive Surgery._ A group health plan, and a health insurance issuer 
providing health insurance coverage in connection with a group health plan, that provides 
medical and surgical benefits with respect to a mastectomy shall ensure that, in a case in 
which a mastectomy patient elects breast reconstruction, coverage is provided for_ 

"(1) all stages of reconstruction of the breast on which the mastectomy has been 
performed; 

"(2) surgery and reconstruction of the other breast to produce a symmetrical appearance; 
and 

"(3) the costs of prostheses and complications of mastectomy including Iymphedemas; 
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in the manner determined by the attending physician and the patient to be medically 
appropriate. Such coverage may be subject to annual deductibles and coinsurance 
provisions as may be deemed appropriate and as are consistent with those established for 
other benefits under the plan or coverage. Written notice of the availability of such 
coverage shall be delivered to the participant upon enrollment as part of the surnrnary 
plan description of section 102 (b). IIIlcl fIIlfitlfllly thereafter. 

• Sec. 1163 (g)--

ATF 

'(g) Preemption, Relation to State Laws ._ 

"(1) In general ._ Nothing in this section shall be construed to preempt any State law in 
effect on the date of enactment of this section with respect to health insurance coverage 
that 

"(A) such State law requires such coverage to provide for at least a 48-hour hospital 
length of stay following a mastectomy performed for treatment of breast cancer and at 
least a 24-hour hospital length of stay following a lymph node dissection of breast cancer; 

"(B) requires coverage of at least the coverage of reconstructive breast surgery otherwise 
required under this section; or 

"(C) requires coverage for breast cancer treatments (including breast reconstruction) in 
accordance with scientific evidence-based practices or guidelines recommended by 
established medical associations." 

[Note: In the section dealing with ERISA and the pre-emption of State laws above, there 
may be a drafting error since "(g)(1 )(C)" appears to allow state laws for scientifically
based practice guidelines to prevail. This should be checked. The drafter may have 
omitted a provision like "(g)(2)(B)" except referring to"(1 )(C)" instead of (1 )(B)".] 

28. Section I 13 I (b)(5) should read as follows: "The term "retailer" includes any duty free 
store that sells, offers for sale, or otherwise distributes at retail in any single transaction 30 or less 
packages of cigarettes oNt the equivalent for other tobacco products as the Secretary shall by 
regulation prescribe. 

29. Section 1131 (b )(6): replace "its" with "the". 
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30. Section I 13 I (b)(9) should read " .... except that such tenn shall not include a person who 
manufactures less than 30,000 cigarettes, or ffl the equivalentfor other tobacco products as the 
Secretary shall by regulation prescribe, in any twelve month period; ~ and the tenn "licensed 
manufacturer" means any such person licensed under the provisions of this subtitle. exeellt tftat 
stieh tenn shall Het inelttde fll'er36ft n he l'fe6tleeS eigftf'3, eigarettes, smekele..,3 te6aeee, Of pipe 
tebaeee s",leI) fur his 6 (iffl l'ersflnal e8ft3tlfflptioft 61 tlse. 

31. Section I 134(d)(3)(B): replace "violation" with "violations". 

32. Section I 134(e)(I): replace "chapter" with "subtitle" 

33. Section I 134(g)(5): should read: " ... any record or report that he is required to be kept 
pursuant to this eh!lJltef subtitle or the regulations promulgated thereunder." 

34. Section I 138(a)(2): replace "any" with "sufficient". 

35. Section I 138(a)(5) should read: 

(5) by adding at the end of the following-: 
"(6) the tenn 'tobacco product' means cigars, eig!lfettes, smokeless tobacco, roll your 

own and pipe tobacco (as such tenns are defined in section 5701 of the Internal Revenue Code of 
1986); and 

"(7) the tenn 'contraband tobacco product' means-
"(Ae) a fJ:1l!lfltit) in exeess 6[39,999 6f!lfl) t6baee61lf6ellet tft!!t is m!lflllffietilfee, s6le, 

shipped, deli "ered, tf'8:flSfCIIeei, af f'833eSsed in "ieltttiell ofFeelerallaw3 relatiftg te the 
eistfibllti6n 6f t6baee6 Ilf6ellets. 

"tB) a quantity of .... 

36. Section I 138(a)(5): (7) should read "if the person in possession of the tobacco product is 
unable to provide !!flY sufficient evidence .... " 

37. Section I 138(b)(2): in (c)(2) strike "knowingly to fail or" and "distribution". 

38. Section I 138(d)(6): in (c)(1)(A) replace "for" with "forth"; replace "persons" with 
"person's" both times it appears in paragraph. 

39. Section I 138(e)(3): strike existing (d) and replace amendment with: "(d) any proceeds 
and any property, real or personal, that constitutes or is derived from or is traceable to the 
unlawful distribution of tobacco shall be subject to seizure and forfeiture under section 
981 (a)(1)(C) of title 18, United States Code. 

40. Section I 139(a) should read: "The Secretary may, in the Secretary's sole discretion, set 
the fees for licenses required by this elt!lJlter SUbtitle, in such amounts as are necessary to re-
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cover the costs incurred by the Treasury Department of administering and enforcing the 
provisions of this e1ull'ter, iHeltlciiHg pre¢eHting tlaffiekiHg iH etlHtrabMci te6aeeel'lecitiets. 
subtitle, or any other Federal law relating to the unlawful trafficking of tobacco products. 

41. Section 1139(b): strike all references to "chapter" and replace with "subtitle"; strike 
"Federal Government" and replace with "Treasury Department." 

42. Section 1140: strike "chapter" and replace with "subtitle". 

DOJ 

43. Section 6(4) -- Definition of Secretary 
The definition should read "Except as in Title XIV .... " (not Title VII) 

44. Section 101 
In Section 906(d)(I), substitute "potential" for "potentiality" 

45. Section 202 
Last line should read "and by. providing support ... " 

46. Section 204(b) 
8th line should say "for the industry as a whole and for particular manufacturers." 

47. Section 204(d)(2) 
The last phrase might be less confusing if it said "is such that the 95-percent confidence 
interval around such point estimates is no more than plus or minus 1 percentage point." 

48. Section 204m 
The references to subsections (b) and © should be revised to make clear that the cited 
provisions appear in section 203, not 204. 

49. Sect jon 261 -- Tobacco Use Prevention and Cessation Incentives 
In a number of places, this section refers to the Tobacco Settlement Trust Fund. The 
name of this Fund was changed to the "National Tobacco Trust Fund." These references 
are in amended Sections 1981, 1991, and 1991D. 

50. Section 261 -- Amended Section 1981 © 
In amended Section 1981C(b)(1)(H), there is a horrible typo -- "undeserved" should be 
"underserved. " 

51. Section 401 -- Establishment of Trust Fund 
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In Section 401(b)(3), the word "penalties" should be deleted and replaced by 
"assessments." This is a reference to the lookback surcharges. 

52. Section 402(b) -- Annual Payments 
As drafted the payment schedule for the annual payment is tied to the date of the upfront 
payment. Because the latter payment is consensual, this no longer makes sense for non
participating manufacturers. To fix this, the first sentence should be changed to "Each 
calendar year beginning after the year of enactment of this Act, the tobacco product 
manufacturers shall .... " 

53. Section 406 -- Enforcement for Non-Payment 
Sections (a) and (b) refer to failure to make payments under Sections 402 and 404. 
Section 404 no longer contains required payments, and thus should be deleted in both 
subsections. 

54. Section 451 -- Allocation Accounts 
It was my understanding that it was agreed that the various accounts were not to be 
referred to as "Litigation Settlement" accounts, and that the payments were not to be 
referred to as settlement payments. Leaving this vague gives us more flexibility in 
defending against a constitutional challenge. The following changes are required: 

Delete "Litigation Settlement" in the Title of Section 451 (a) 
Delete "Litigation Settlement" in the first sentence of Section 451(a)(I) 
Delete "settlement" in the second sentence of Section 451(a)(I) 
Delete "Litigation Settlement" in the first sentence of Section 451(a)(3) 

This problems recurs in Section 603(e)(2)(A)(I) and (ii) and "Litigation Trust" should be 
deleted from both sections. 

55. Section 603(e)())(A) -- Eligibility ofTribes for Grants 
As drafted, the bill prohibits public health grants to tribes that are not participating 
tobacco product manufacturers. This means that a t~ibe that does not manufacturer 
tobacco products cannot receive public health grants. I would recommend deleting this 
clause in its entirety ill changing the first sentence to read "For each fiscal year ... funds, 
except for a tribe that is a tobacco product manufacturer. but not a participating tobacco 
product manufacturer pursuant to Title XIV ofthis Act, for the same .... " Because some 
tribes use tobacco for ceremonial use or have very small tobacco operations, I believe that 
the former option is far superior. 

56. Section 702 -- ApplicationIPreemption 
Typo -- "an" should be "a" 
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57. Section 703(&) -- Rules Governing Tobacco Claims 

The bill as drafted states that all issues other than the evidentiary presumptions are 
governed "by the law of the State or Tribe in which the tobacco claim was brought." . This 
should read "the Federal, State, or Tribal law otherwise governing the tobacco claim." 
This makes clear that federal law or another state's law may control in a given case. 

58. Section 80ICb) -- Tobacco Company Plan 
The reference to "Section 201" should be to "Section 203." 

59. Section 903(b)(2)(C) -- Public Inspection of Documents 
This section in advertently refers to the Depository, which is not responsible for 
determinations of privilege. This section should read: 

The log shall not contain privileged material, attorney work product, or trade 
secrets and shall be made available for public inspection and review. 

60. Section 903(b)(3) -- Declaration of Compliance 
Delete "Depository"; insert "panel" 

61. Section 903(c)(6) -- Document Categories 
In subsection (6), delete "or submitted to the Depository" 

62. Section 903(c)(8) -- Declaration of Compliance 
Delete "into the depository" 

63. Section 903(d) -- Future Documents 
This section got confused in the final draft. Here is my proposed rewrite: 

(d) Future Documents 

(I) Disclosure Requirements. -- With respect to documents created after 
the date of enactment of this Act, the tobacco product manufacturers and 
their trade associations shall provide the documents described in 
subsection © as follows: 

(A) One copy of all such documents (except for documents 
containing attorney-client privileged material, attorney work 
product, or trade secrets) to the Depository established under Title 
XIV, if such a Depository exists; 

(8) One copy of the documents (except for documents containing 
attorney-client privileged material and attorney work product) to 
the Food and Drug Administration. 
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The numbering of the rest of the section needs to be changed to accommodate this 
clarification. 

64. Section 904 -- Document Review 
Typo -- "An" should be "Any" 

65. Section 906(a) 
The appellate review provision would allow "any person" to appeal from a decision by a 
three-j udge panel upholding a claim of privilege. This probably should be changed to 
specifY that "any person who petitioned the panel to review a claim of priyilege may 
obtain appellate review .... " The current version appears to allow substitution of an 
entirely new party on one side of the litigation. 

66. Section 906(b) -- Appeal of Panel Decision 
Typo -- Delete "the" in first line 

67. Section 906(e) -- Effect of Non-disclosure 
Substitute "under this Title" for "by the Depository" 

68. Section 1162 -- Ban on Sale Through vending Machines 
Typo in Section 1162(b )(2)(A) -- "Reimburment" should be "Reimbursement" 

69. Section 1402 -- Participating Tobacco Product Manufacturer 
Typo in Section 1402(a)(2) -- "products" should be "product" 

70. 1402(b)(l)(A) -- add a new subsection (v): "(v) violating, or aiding and abetting the 
violation of, any of the prohibitions specified in Title XI of this Act." 

71. Section 1403 -- Protocol 
Section 1403(b )(7) attempts to ensure that participating manufacturers will comply with 
both industry-wide and manufacturer-specific lookback assessments; it is, however, a 
little ambiguous. The phrase "that require manufacturers to make look-back assessments" 
should be replaced with "that require payment of look-back assessments." 

72. Section 1403 -- Protocol 
Section 1403(b )(8)(C) refers to "trade secret exclusions." It should be "trade secret 
protection. " 

73. Proposed Bankruptcy Language for Title II and IV or for Title XI: 
Any obligation, interest, or debt of a tobacco product manufacturer arising under [this 
Title] [under this Act] shall be given priority and shall not be rejected, avoided 
discharged, or otherwise modified or diminished in a proceeding, under Title II, United 
States Code, or any liquidation, reorganization, receivership, or other insolvency 

17 



CDC 

proceeding under State law. A trustee or receiver in any proceeding under Title II, 
United States Code, or any liquidation, reorganization, receivership, or other insolvency 
proceeding under State law, may avoid any transfer of an interest of the tobacco product 
manufacturer, or any obligation incurred by such manufacturer, that was made or incurred 
on or within 2 years before the date of the filing of a bankruptcy petition, if such 
manufacturer made such transfer or incurred such obligation to hinder or defeat in any 
fashion the payment of any obligation, interest, or debt of the manufacturer arising [under 
this Title] [under this Act}. Any property vesting in the manufacturer following such a 
proceeding shall be subject to all claims and interest of creditors arising [under this Title] 
[under this Act]. 

74. Section 204(t)(7): 
This de minimum rule ignores the definition in 204(f)(4). 204(f)(7) should read: " ... as the 
usual products smoked or used for such year in the annual survey is less than 1 I'ereellt 
or equal to the de minimis level as defined in subsection 204(/)(4). 

75. Title II. Sec. 1981 A 
Allotment (c )(2) [It begins "It is difficult to determine ... "] contains references that do not 
exist. Suggested change: The paragraph should read--
"(2) Federal grantees._From amounts available under section 1981(b)(2), the Secretary 
may make grants, or supplement existing grants, to entities eligible for funds under the 
programs described in section 1981C(c)(l) through (l0) to enable such entities to carry 
out smoking cessation activities under this subpart, except not less than 25 percent of this 
amount shall be used for the program described in 1981C(c)(6)." 

76. Title II. Sec. 204(t)(6)(C) 
The bill's reference to an "actual percentage" could be read to suggest the necessity of 
undertaking an extensive, census-like survey rather than using representative samples in 
determining brand-specific youth smoking prevalence. This reading would provide an 
impediment to implementing the lookback provisions of the bill. Suggested changes: 
Clarify this section by striking "actual percentage" and inserting "percent" before 
"prevalence" and inserting "in such statistically representative survey" following "percent 
prevalence of young individuals." 

77. Title II. Sec. 221. Part D 
Section 1981C9(d)(2) of the bill describes an appropriate goal (as a standard for funding); 
but as drafted it may be unattainable or infeasible. Suggested changes: amend to read: 
"(2) fund educational, recreational, or health activities not, to the maximum extent 
practicable, based on scientific evidence of efficacy." 
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78. Title II. Section 1982 
The paragraph describing the Secretary's authority to award grants (l982(b)(5)) has been 
inadvertently placed in the wrong subsection. Suggested changes: Move 1982(b)(5) to 
subsection 1982( c). 

79. Title II. Section 1982(g)()) 
Reference to subsection (h) is erroneous (correct reference not apparent). Furthermore, 
subsection (h) may be unnecessary, as it appears to duplicate the broader and 
appropriately-drafted trigger that appears in Sec. 1991 (2). 

80. Title II. Section I 982(c)(J )CB)(J)(II) and (III) 

81. 

82. 

This section of the bill is ambiguously drafted and may not achieve its intent to properly 
describe the universe of qualified grantees. Suggested changes: Clarify entities eligible to 
receive funding by changing language to read: "(II) has a demonstrated record of working 
effectively to reduce tobacco product use; and (III) has a demonstrated record of expertise 
in conducting national multi-media communications campaigns in other areas of public 
health which require behavior change. Also, for clarity, place the prohibition on funding 
entities doing tobacco industry related work in separate clause. 

Title IY. Sec. 40 I Location of the penalty provisions-replace "202" with "204" 

Title V. Sec. 451 Location of prevention activities--replace "223" with" 1981 C." 

83. Title XI. Subtitle A. Sec. 1107(a)(3) 

NIH 

Typo. Insert the word "tobacco" as follows: " ... appropriate governmental tobacco control 
activities .. " 

84. Section 251. 1991D: - Research Activities of the National Institutes of Health 

"(c) Guaranteed Minimum" 

As amended, it no longer makes sense for this paragraph to continue to be entitled 
"guaranteed minimum." The paragraph does not include a minimum amount that must be 
spent on behavioral research .. Suggested change: Make the title "(c) Behavioral and 
Other Research" 
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85. Section 903: There appears to have been a technical problem that jumbled the 
subsections. The following changes should be made: 

• current (d)(I) and (d)(2) should be moved to page 130 and inserted after current (c)(7) as 
(c)(8) and (c)(9) respectively. 

• current (c)(8),(9),(1 0) should be renumbered as (c)(I 0), (II), (12). 

• current (c)(IO) should be renumbered as (c)(l2): strike "title" insert "Act". 

• (d)(I): strike "and". 

• (d)(2): insert ";" at the end. 

• current (d)(3), (4) are encompassed within © and can be deleted. 

• (d)(5) should be renumbered as (3) and "provide" should be inserted at the beginning; 
strike the period at the end and insert "; and". 

• (d)(6) should be renumbered as (4) and "provide" should be inserted at the beginning. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.1"--3/29/98 8:46 pm; "LIABILITY.!" and "S141S.TEX.! ") 

Type of Change Bill Title Section Page Description ofIssue Proposed Change Agency 
Number Number 

Technical Purpose! Top of 1st I The current statement After "Purpose: To" strike out "facilitate FDA 
opening page of purpose is implementation of the settlement reached between the 
statement of inaccurate. The Attorneys General of the several States and 
bill legislation, particularly manufacturers of tobacco products," ; and insert 

the FDA sections, does "reduce youth tobacco use and otherwise protect and 
more than implement improve the public health,". 
the settlement, and 
many provisions 
significantly differ 
from it. 

Technical Findings 2(18) 8 In fmding no. 18, insert "each year" after "60,000 DO] 
deaths" 

Technical Findings 2(25) 10 In fmding no. 25, strike "sales to" and replace with DO] 
"use by" 

Technical Findings 2(30) II In fmding no. 30, strike "will accomplish" and DO] 
, replace with "can accomplish: 

Technical Purpose 3(8) 13 FDA already has In line 10, strike "provide," and insert "corifmn". FDA 
authority to regulate In line 10-11, strike "Administration with the" and 
tar. insert "Administration's". . 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "T ABAC.1 "--3/29/98 8 :46 pm; "LIABILITY.!" and "S 1415. TEX.l") 

Type of Change Bill Title Section Page DeSCription ofIssue Proposed Change 
Number Number 

Technical Purpose 3(9) 13 Bill allows privilege In purpose no. 9, strike both uses of the word "all" 
assertions, so it does 
not require disclosure 
of all research 

Technical Non- 5(b) 18 FDCA section 521 and In lines 12-19, strike sentence beginning with 
Preemption section 751, et seq, "Section 521 ... tobacco products.". 

apply, respectively, to 
devices and over-the-
counter drugs and 
cosmetics. This 
sentence is unnecessary 
(but is probably not 
detrimental to the 
agency). 

2 

Agency 

DOJ 

FDA 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC,!"--3/29/98 8:46 pm; "LIABILITY.! II and "S1415.TEX.l") 

Type of Change Bill Title Section Page Description of Issue, Proposed Change 
Number Number . 

Technical Defmitions 6 18-23 General issue: this - Review of entire document is suggested. 
section defines terms 
that are used 
throughout the 
document. It would be 
advisable to check each 
usage of the defmed 
terms to ensure that the 
definition here is 
appropriate for each 
usage. 

Technical Defmitions 6 18-23 A number of the '. If appro.l?riate for entire bill, delete "cigarettes and 
definitions, (4) smokeless tobacco" l!Ild insert "tobacco products". 
distributor, (8) 
manufacturer, (10) 
package, (II) point of 
sale, (12) retailer, are 
limited to cigarettes 
and smokeless tobacco. , 
This may not be 
appropriate for all uses 
of the terms in the 
document. 

3 

Agency 

FDA 

FDA 

>
Q. 

o 
o 
o 
I
o 
I 
Q. 

Z 
o 
I
« 
> a: 
w 
UJ 
w 
a: 
Q. 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "T ABAC.l "--3/29/98 8:46 pm; "LIABILITY.l " and "81415. TEX.1 ") 

Type of Change Bill Title Section Page Description of Issue Proposed Cbange 
Number Number 

Technical Defmitions 6 18-23 With respect to FDA, Page 18, line 21, after "In", insert 
some of this definitions "I titles I.B. - XI of". 
are inconsistent with 
FDA usage, either in its (This change would exclude title LA., the FDCA 
regulations or as section) 
generally understood 
under the FDCA. 

Technical Defmitions 6(2) 19 Defmition of "cigarette Line 14, strike "contains or delivers nicotine and". 
issues tobacco" is inconsistent 

with defmition of 
"cigarette". 

Technical Defmitions 6(1) 19 Definition of brand Page 19 line 1, strike "or packaging," and replace 
may not be sufficiently with "packaging, logo, registered trademark or brand 
broad to carry out the name, identifiable pattern of colors," 
intention of the bill 

Technical! Policy Defmitions 6(1) 19 Definition of cigarette Page 19 line 11, strike, "cigarette." and replace with 
leaves out related "cigarette, and includes cigarette tubes and cigarette 
products that could be sticks," 
used by manufacturers 
as a vehicle for 
advertising 
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Agency 

FDA 

FDA 

CDC 

CDC 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.l "--3/29/98 8:46 pm; "LIABILITY.l" and "S 141S.TEX.l ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

Technical Defmitions 6(12) 21 Retailer definition Lines 15-17: strike text after "permitted under" and 
refers to protocol insert "pursuant to the Federal, Food, Drug, and 
unnecessarily Cosmetic Act, as amended by this Acl.". 

TechnicaV Policy Defmitions 6(10) 21 Definition of package Page 21 strike lines 4 to 5 and replace with "pack, 
leaves out products box, carton, container of any kind or, if no other 
with health effects to container, any wrapping including cellophane, in 
which packaging and which tobacco products are offered for sale," 
labeling provisions 
should apply 

Technical Definitions 6(13) 21 Definition of roll-your- Page 21 line 23 add "Unless otherwise stated, the 
own is inconsistent requirements for cigarettes shall also apply to roll-
with that of cigarette your-own tobacco." 
tobacco; doesn't 
explicitly state that it is 
subject to requirements 
for cigarettes 
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Agency 

FDA 

CDC 

CDC 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "T ABAC.l "--3/29/98 8:46 pm; "LIABILITY. 1 " and "8 141S.TEX.l ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

TechnicaV Defmitions 6(\7) 22 Definition of "tobacco Lines 17-19, strike "cigarettes ... fme cut products." 
Legal product" is not and insert "any product made or derived from tobacco 

consistent with FDCA that is intended for human consumption, including 
definition. any component, part, or accessory of a tobacco 

product (except for raw materials other than tobacco 
used in manufacturing a component, part, or 
accessory of a tobacco product. ". 

Technical LA., FDA 101 27 411 Committee Line 1 0, before the semicolon, insert "or is otherwise 
FDCA amendment should contaminated". 
902 have added a clause 
(a)(1) (agreed upon with Frist 

staffer). 

Technical LA., FDA 101 27 technical Line 23, insert after "910", H(a)" 
FDCA 
902 
(a)(5) 

Technical I.A.,FDA 101 28 technical Line 19, strike "90--(xx) [investigational]" and insert 
FDCA "906( f)". 
902 
(a)(7) 
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Agency 

FDA 

FDA 

FDA 

FDA 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.! "--3/29/988:46 pm; "LIABILITY.!" and "S141S.TEX.l ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

Technical l.A., FDA 101 33 Need misbranding Line 3, after "section" insert "904 or" 
FDCA provision that includes 
903 violations of section 
(a)(lO) 904. 

Technical I.A.,FDA 101 33 Need misbranding Line 3, after "section" insert "904 or" 
FDCA provision that includes 
903 violations of section 
(a)(10) 904. 

Technical l.A., FDA 101 33 Wording Line 21, as amended, strike "nicotine", and after 
FDCA "content, delivery, and form of' insert "nicotine of'. 
904 
(a)(2) 

Technical l.A., FDA 101 42 411 Committee Line 7, after "marketed" insert "(other than for test 
FDCA amendment contained marketing)". 
905(j) error. The changes 

were agreed upon with Line 8, strike ''the date of enactment of the Tobacco 
Frist staffer. Product Control Act of 1998" and insert "August II, 

1995 ". 

7 

Agency 

FDA 

FDA 

FDA 

FDA 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.1 "--3/29/988:46 pm; "LIABILITY.1" and "S 141S.TEX.l") 

Type of Change Bill Title Section Page Description ofissue Proposed Change 
Number Number 

Technical I.A.,FDA 47 Conforming Line 20, after "required" insert "for the protection of 
amendment re: the public health and" 
information that 
applicants for 
exemptions must 
include in applications 

TechnicaV I.A.,FDA 101 48 In device law, this Line 24, after "required" insert "for the protection of 
policy FDCA provision includes the public health and". 

906 consideration of 
(e)(2)(C) whether the GMP 

requirement is 
necessary for a 
reasonable assurance of 
safety and efficacy. 
The public health 
should be considered in 
the context of 
exemptions for tobacco 
products. 
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Agency 

FDA 

FDA 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.1 n--3/29/98 8:46 pm; "LIABILITY.1 nand "S141S.TEX.1 n) 

Type of Change Bill Title Section Page Description ofIssue Proposed Change 
Number Number 

. 
Technical LA., FDA 101 80 As written, designation Lines 21-24, as amended, renumber (A) and (B) as 

FDCA by the Secretary as (B) and (C). 
913 being a reduced risk Insert before line 21 : 
(a)(3) product is not required "(A) has been designated as a Reduced Risk Tobacco 

to market it as a Product by the Secretary under paragraph (2);". 
reduced risk product. 

Technical LA., FDA 101 85 The intent of this Line 21, insert at the end before the period ", 
FDCA provision was to including the requirements related to the access to, 
914 include advertising and the advertising and promotion of a tobacco 
(a)(3)(B) restrictions. The product". 

wording should parallel 
the express reference to 
advertising in the 
906(d). 

Technical LA., FDA 102(b) 91 Need a prohibited act Line 3, after "section" insert "904 or" 
provision that includes 
violations of section 
904. 

Technical I.A.,FDA 102(j)(2) 93 technical Line 13, strike "(I)" and insert "(j)"; 
Line 14 strike "90--" and insert "905". 
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Agency 

FDA 

FDA 

FDA 

FDA 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "T ABAC.l "--3/29/98 8:46 pm; "LIABILlTY.!" and "S 141S.TEX.! ") 

Type of Change Bill Title Section Page Description of Issne Proposed Change 
Nnmher Number 

Technical I.A., FDA 102(1) 95 Confonning changes to Lines 3-11, renumber paragraphs (4) - (6) as (5) - (7). 
one paragraph of the Line 2, insert a new (3) as follows-
FDCA export provision 
were not included in (3) In the paragraph that follows the new (3)(B), 
original draft. insert "or tobacco product" after "device" each time it 

appears; insert "or Section 801 (e)(4)" after 
"80 I (e )(2)"; 
insert "or 910" after "515"; and insert "device, or 
tobacco producf' after "drug" in the last sentence of 
the paragraph. 

Technical I:B 122 97 Bill does not, as At the end of subsection (E), add "and implementing 
Advertising (a)(I)(E) drafted, require regulations." 

manufacturers to 
comply with FDA 
regulations 

Technical IIA 202(a) 104 Does not use correct tenn Substitute "prevalence" for "incidence." Incidence only 
to describe underage includes new tobacco users while prevalence includes all 
tobacco use in sentence users. 
that requires Secretary to 
detennine percent 
"incidence" of underage 
tobacco use. 

10 

Agency 

FDA 

DO] 

ASPEI 
HHS 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.l"--3/29/98 8:46 pm; "LIABILITY.!" and "S141S.TEX.! ") 

Type of Change Bill Title Section Page Description of Issne Proposed Change 
Number Number 

Technical II 202 104-105 Requires use of Strike 202(a) and insert: 
University of Michigan "Detennination of Underage Use. - The Secretary shall 
"Monitoring the Future" conduct an annual perfonnance survey of underage 
survey (or survey with tobacco use; such survey shall comply with the following 
same methodology) to requirements: 
measure underage • be based on a nationally representative 
tobacco use. sample of at least 20,000 completed 

interviews of young individuals to assure 
sufficient survey precision. 

• be a household-based, in person survey. 

• measure use of each type oflobaceo 
product within the past 30 days. 

• identi/y usual brand of each type of • tobacco product used within the past 30 
days. 

• pennit the calculation of the actual 
percentage reductions in underage use of 
a type of tobacco product (or, in the case 
ofthe manufacturer-specific surcharge, 
the use ofa type of tobacco product ofa 
manufacturer) based on the point 
estimates of the percentage of young 
individuals reporting use of a type of 
tobacco product (or, in the case of the 
manufacturer-specific surcharge, the use 
of a type of tobacco product of a 
manufacturer) from the annual 

11 

Agency 

ASPEI 
HHS 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE-BILL -- 4/14/98 
(Comments on text "T ABAC.! "--3/29/98 8:46 pm; "LIABILITY.!" and "S 141S.TEX.l") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 

Nnmber Number 

Technical (continued) II 202 104-105 Requires use of [continued from above] type of tobacco product ofa 
University of Michigan manufacturer) is such that the 95% confidence interval 
"Monitoring the Future" around such point estimates is no more than + or - 1%. 
survey (or survey with 
same methodology) to A survey using the foregoing methodology shall be 
measure underage deemed conclusively proper, correct, and accurate for 
tobacco use. purposes of this Act. Further, the Secretary by notice and 

comment rulemaking may subsequently adopt a different 
survey methodology so long as the different methodology 
is as statistically accurate as the methodology described 
above and prescribed by this Act." 

Technical II 202 104-105 No language that protects Page 105, before line 12 (b), insert: "If the information 
confidentiality of data collected in the course of conducting the annual 
and respondents. performance survey results in the young individual 

supplying the information or described in it to be 
identifiable, such information may not be used for any 
purpose other than the purpose for which it was supplied 
unless such young individual (or such individual's 
guardian) has consented to its use for such other purpose. 
Such information may not be published or released in 
other fonn if the person supplying the information or 
described in it is identifiable unless such young individual 
(or such individual's guardian) has consented to its 
publication or release in other form." 

12 

Agency 

ASPE/ 
HHS 

ASPE/ 
HHS 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.! "--3/29/988:46 pm; "LIABILITY.!" and "S141S.TEX.l ") 

Type of Change Bill Title Section Page Description of Issne Proposed Change 
Nnmber Number 

Technical IIA 202(b)(2) \06 Incorrect amount in table Table between lines 6 and 7, strike "$8,000,000" and 
on non-attainment penalty insert "$80,000,000." 
for smokeless tobacco: if 
non-attainment 
percentage is not more 
than 5%, the penalty is 
"$8,000,000, multiplied 

" ... 

Technical IIA 202(b)(2) 106 Incorrect amount in table Table between lines 6 and 7, strike "$40,000,000" and 
on non-attainment penalty insert "$400,000,000"; strike "$16,000,000" and insert 
for smokeless tobacco: if "$160,000,000." 
non-attainment 
percentage is more than 
5% but not more than 
10%, the penalty is 
"$40,000,000 plus 
$16,000,000 ... " 

Technical IIA 202(b)(2) 106 Incorrect amount in table Table between lines 6 and 7, strike "$120,000,000" and 
on non-attainment penalty insert "$1,200,000,000"; strike "$24,000,000" and insert 
for smokeless tobacco: if "$240,000,000." 
non-attainment 
percentage is more than 
10% but not more than 
20%, the penalty is 
"$120,000,000 plus 
$24,000,000 ... " 

13 

Agency 

ASPE 

ASPE 

ASPE 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.l"--3/29/98 8:46 pm; "LIABILITY. 1 "and "SI41S.TEX.l ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 

Numher Number 

Technical lIA 202(b)(2) 106 Incorrect amount in table Table between lines 6 and 7, strike "$350,000,000" and 
on non-attainment penalty insert "$3,500,000,000." 
for smokeless tobacco: if 
non-attainment 
percentage is more than 
20%, the penalty is 
"$350,000,000." 

Technical II 202(b) 105-106 Two sections Page 106 line I delete "(2)" and substitute "(3)" 
line 7 delete "(3)" and substitute "(4)". 

Technical lIA: 202 106 Inflation adjustment to Lookback penalties must be inflated to stay constant in real 
Reduction in lookback assessment terms. So add: 
Underage (5) INFLA nON ADJUSTMENT - The amounts referred 
Tobacco Use to in sections (2), (3), and (4) shall be increased by the 

greater of 3 percent or an increase in the Conswner Price 
Index for all urban consumers for the prior year, from year 
I onwards. 

Technical II: Reduction 202(d) 107 Late Payment Charges The late payment charge seems unduly onerous for failure 
in Underage to satisfy a fmancial obligation. If that is what Congress 
Tobacco Use intends it should prescribe a specific penalty rather than 

leave it to regulations prescribed by the Secretary. 

Technical II: Reduction 202(c)(4) 107 Exemption for Small Clarify that an exempt manufacturer'S share is excluded in 
in Underage . Manufacturers applying the allocation formula to other manufacturers by 
Tobacco Use adding the following sentence at the end of(c)(4): 

Such manufacturer's products shall be disregarded in 
apolvin!! oara2rnoh ci). 
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Agency 

ASPE 

TR 

TR 
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TECHNICAL COMMEN.TS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text ''TABAC.!''--3/29/98 8:46 pm; "LIABILITY.!" and "S!4!S.TEX.! n) 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

Technical II 202(g) 109 Two Sections 202(1) Line 4 delete "(I)" and insert "(g)" 

Technical II: Reduction' 202 and 110 Consequence of Loss of liability protection should be determined on a 
in Underage 203 nonattainment in excess manufacturer-by-manufacturer rather than a brand-by-
Tobacco Use of20 percent brand basis. In addition, it is impossible to determine 

whether a given company caused the industry to miss its 
target by more than 20%. Thus, should replace 203(a)( I) 
with: "If the Secretaty determines that the non-attainment 
percentage for cigarettes is greater than 20 percentage 
points for any cigarette manufacturer, measured as the 
average percentage prevalence of use of all brands 
manufactured by that manufacturer, the Secretaty may 
commence an action under this section against that tobacco 
product manufacturer ... " [meke same change for 
smokeless]. 

Technical II.A. 203(d) 112 technical Lines 5-10, strike "- (I)" and move up text flush with rest 
reductions in of paragraph. 
underage use 

Line I 0 strike ". and" and insert a Deriod at the end. 

15 

Agency 

TR 

FDA 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.l "--3/29/98 8:46 pm; "LIABILITY.!" and "8 !4!S.TEX.! ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

TechnicallPolicy II 204 117 The tenn "cigarette Strike paragraph 4 (lines 4-6). Insert: "The tenn 'cigarette 
manufacturers" does not manufacturer' means any person who manufactures or 
include potential new imports a tobacco product. 
manufacturers entering (I) "EXISTING MANUFACTURER.-- The tenn 'existing 
the marketplace. manufacturer' means a manufacturer which manufactured 

or imported a tobacco product on or before the date of the 
enactment of this title. 
(2) "NEW MANUFACTURER.--The tenn 'new 
manufacturer' means a manufacturer which begins to 
manufacture or import a tobacco product after the date of 
the enactment of this title." 

Technical II 204 119 The tenn "total underage Line 13: strike "aged 13" and substitute "aged 12." 
population" does not 
include persons age 12. 
The age of onset of 
tobacco use is often 
younger than 13. 

!6 

Agency 



TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.l"--3/29/98 8:46 pm; "LIABILITY.!" and "S!4!S.TEX.! ") 

Type of Cbange Bill Title Section Page Description of Issue Proposed Cbange 

Number Number 

Technical II.C. 221 128 Need to make it clear that Subsection (c)(I), line 4, strike "product"; 
reductions in approval of cessation Subsection (c)(2), line 8-9, strike "product"; 
underage use products is only for Line 10, strike "product" insert "use" and strike "device" 

purposes of and insert "product"; 
payments, and to include Line 15, strike "device" insert "product"; 
cessation products that Subsection (d), line 19, insert after "approval" "for 
are not devices. purposes of subsection (c)"; 

Line 20, strike "devices" insert "products"; 
Line 22, strike "safe" insert "appropriate"; 
Line 23, strike "devices" insert "products". 

TechnicallPolicy 2II.C 235 134 State retail licensing Clarify that this block grant is within the "State share" by 
program amending 235(a)(I) to read "ESTABLISHMENT OF 

PROGRAM.-The Secretary shall provide a block grant 
under this Act, fi:Qm th~ funds 1!Yfiilal:!l~ u!lder Iill~ IY in 
me State !.itigatiQn Se!ll~m~nl A~~Qunl, to each State that 
has in effect.... 

Technical 2 221,222, P 136-134 Public health programs Revise language to be new sections in the Public Health 
223 Service Act. 

Technical II.C. 23.50 137 As worded, could be Page 137, lines 7-8, subsection (c): replace "Federal 
reductions in construed to suggest program of license requirements, enforcement measures, 
underage use Congressional intent to and penalties" with "Federal retaiilicensing program.". 

limit federal enforcement 
of the FDA Tobacco 
Rule. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC. I "--3/29/98 8:46 pm; "LIABILITY.!" and "SI4IS.TEX.! ") 

Type of Change Bill Title Section Page Description ofIssue Proposed Change 
Nnmber Number 

Technical III, 303-304 147-151 The text of the bill is Page 151, line 5, after "further amended" strike "by adding 
Tobacco CSTHE ambiguous as to whether at the end the following" and insert "by deleting 
product Act the portions of CSTHEA subsections (c), (d), and (e), renumbering subsection "(f)" 
wamingand section 3 that are not as "(d)", and by adding after (b) the following:" 
smoke amended by section 303 
constituent or 304 remain in effect. Page 151, line 7, replace "(d)" with "(c)". 
disclosures Section 3(f) is the media 

ad ban. Subsections (c), 
(d), and (e) are not 
expressly repealed and 
are inconsistent with (a) 
and (h) as "amended. 

Technical JII, 303 148 technical Line 7, after "subsection" insert "(b)(3)". 
Tobacco CSTHE 
product Act § 3 
wamingand (a)(2)(B) 
smoke 
constituent 
disclosures 

Technical JII, 305 153 Subparagraph iC could be Line 7, after "except" insert "unless otherwise required 
Tobacco read to limit FDA under the Federal Food, Drug, and Cosmetics Act.". 
product authority. 
wamingand 
smoke 
constituent 
disclosures . 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "T ABAC.l" --3/29/98 8 :46 pm; "~IABILITY.l" and "81415. TEX.l It) 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

Technical III.B. 311 153 12 months is not adequate Line 20, strike "12" and insert "24". 
Tobacco time to promulgate 
product regulations for testing, 
warning and reporting, and disclosure 
smoke or smoke constituents. 
constituent 
disclosures 

Technical IV: National 40 I (a)(2) 155 Bill appoints On page 155, line 12, strike "Commissioner, the Secretary, 
Tobacco Commissioner of FDA as and the Attorney General." and insert "the Secretary and 
Settlement trustee of trust fimd along the Attorney General." 
Trust Fund with the Secretary of 

HHS,andAG 

Technical Title IV: 401 (a) (I) P. 155, as The bill states that "~ Delete "not" to fIx double-negative statement. 
National amended of the fimds in the 
Tobacco by account [State Litigation 
Settlement technical Settlement Account I shall 
Trust Fund package. ll2! be available to the 

Secretary as 
reimbursement of 
Medicaid expenditures." 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.!"--3/29/98 8:46 pm; "LIABILITY.!" and "S141S.TEX.l") 

Type of Change Bill Title Section Page Description ofIssue Proposed Change 
Number Number 

Technical Title IV: 401 (a) (I), P.155 The bill creates a $196.5 The Administration has already stated its views on the 
National as amended billion "State Litigation appropriate funding level for unrestricted grants to States 
Tobacco by technical Settlement Account," but and State funding formulas. Even if the Committee does 
Settlement package does not give a year-by- not address the Administration's views, however, the bill 
Trust Fund year funding stream or should at least indicate a year-by-year funding stream and 

specifically indicate how provide a basis for state-by-state allocation. This could be 
these funds would be accomplished by specifYing a % of each year's funds that 
allocated to the States. would be available. 
Sec. 401 (c) (I) states 
that these funds "shall be 
as provided in the Master 
Settlement Agreement," 
but it is not clear if this 
document would address 
formulas or year-by-year 
allocations. 

Technical IV. National 401 (b) (I) P. 155 Section 205 referenced in Need to see the content of Section 205 in order to 
Tobacco Section 40 I (b)( I) is understand what the sections on transfers to the Settlement 
Settlement missing. Trust Fund means. 
Trust Fund 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "T ABAC.l "--3/29/98 8:46 pm; "LIABILITY.!" and "S 141S.TEX.! ") 

Type of Change Bill Title Section Page DeSCription of Issue Proposed Change 

Number Number 

Technical N: National 401 and 155 and Transfers between Trust The Trust Fund should be required to transfer to the 
Tobacco 408 172 Fund and General Fund General Fund amounts equal to the revenue loss 
Settlernent attributable to offsetting reductions in excise and 
Trust Fund income taxes. Also, Treasury's administrative costs 

should be reimbursed. Add at the beginning of (d)(2) 
"Except as provided in paragrapb (3)," and add a new 
paragraph (3) providing: Each month the Tobacco 
Settlement Trust Fund shall transfer to the general 
fund of the Treasury an amount, as determined by tbe 
Secretary ofthe Treasury, equal to the reduction in tax 
revenues attributable to payments to the Trust Fund in 
the preceding month. Add a second sentence to section 
409, identical to the first sentence except that the 
appropriate dollar amount is substituted for 
$300,000,000 and the Secretary of tbe Treasury is 
substituted for the Commissioner of the Food and Drug 
Administration. 

Technical N: National 402 158 Trustees' Responsibility Why are trustees acknowledging and agreeing in a 
Tobacco statutory provision? Isn't it enough to state the rule that 
Settlement nobody else has any responsibility? The reference to the 
Trust Fund trustees acknowledgment and agreement should be deleted. 

Technical N. National 402 (c) P. 158 The trust language needs It is unclear in Sec. 402 (c ) who the trustees are holding 
Tobacco to be clarified. this fund "in trust" for. Federal trust funds are not 
Settlement generally considered to be the same as the private sector 
Trust Fund usage of the term. If something more is intended than to 

have the term "trust" be a label it needs to be made clear. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.1"--3/29/98 8:46 pm; "LIABILITY.1" and "S141S.TEX.1 ") 

Type of Change Bill Title Section Page DeSCription of Issue Proposed Change 

Nnmber Number 

Technical IV. National 402 (b) P. 158 The timing of annual Language needs to be revised to clarifY when Year I 
Tobacco payments by tobacco begins. Is it the first one-year period that begins right after 
Settlement manufacturers to the the date of enactment i.e., if the bill is enacted on 911198, 
Trust Fund Tobacco Trust Fund is does the first year run from 9/1199 to 8/3112000? Year I 

unclear. needs to be FY 1999. 

Technical IV: National 402 159 Apportionment of Annual The formula doesn't work. If each manufacturer is paying 
Tobacco Payment one-third of its annual share on each payment date, then 
Settlement the share can~ be redetermined for each payment date. 
Trust Fund Revise (3) to read as follows: 

"Each annual payment due under subsection (b) shall be 
payable in three equal instalhnents due on March I, June 
I, and September I. Each participating manufacturer shall 
be liable for its share of each installment in proportion to 
its relative market share of tobacco products sold in the 
domestic market for the most recent available calendar 
quarter, as determined by the Administrator not more than 
two months or less than one month before the payment is 
due r retain last sentence 1." 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "T ABAC.l "--3/29/98 8:46 pm; "LIABILITY. I" and "S 1415. TEX. 1 ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

Technical IV: National 402 and 158 and Indexing We believe that the intention of this section is to fund 
Tobacco 403 161 a stream of payments that achieves a year by year 
Settlement price increase of$.65/$.70/$.80/$1.00/$1.I0 and then 
Trust Fund fixes the fifth year revenue number of$23.6 billion in 

real terms into the future. To do so, three changes are 
needed: 

1) The $21.0 billion in year 4 in the bill should be 
changed to $21.4 billion. The $2 1.4 billion figure is 
the correct number based on the bill's price-per-pack 
stream. 

2) The payment for year 5 should be $23.6 billion; 
strike 402(b)(6) which sets a payment of$21 billion 
for year 6. 

3) For subsequent years, the payment should be the 
payment for the preceding year increased by the 
greater 00 percent or the CPI increase for the 
preceding year. Page 161 of the chairman's mark, 
line 20-22 should therefore read: 
" ... The annual base amount payment for year 6l!!ll!. 
lleyQnd shall be increased pursuant to this paragraph." 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.l "--3/29/988:46 pm; "LIABILITY.l" and "S141S.TEX.l ") 

Type of Cbange Bill Title Section Page Description of Issue Proposed Cbange 
Number Number 

Technical IV: National 402 159 Tenn "units of tobacco Clarify how "units" are to be defined in this section 
Tobacco products" on line 6 has as follows. Market share should be detennined by 
Settlement not been defined. quantities sold rather than gross receipts. Treat one 
Trust Fund pack of cigarettes as the basic unit and prescribe a 

weight equivalent to a pack of cigarettes for other 
tobacco products. Appropriate weights are: 

20 small cigarettes = I base consumption unit 
20 large cigarettes = 2.1 base consumption units 
20 small cigars = I base consumption unit 
I large cigar = 1.3 base consumption units per ounce 
1.2 ounces of snuff = 1.6 base consumption units 
3 ounces of chewing tobacco = 4 base consumption 

. units 
1.5 ounces of pipe tobacco = 2 base consumption 
units 
1.5 ounces of roll-your-own tobacco = 2 base 
consumption units 

Technical IV. National 403 (a) (2) P. 162 The tenn "base A definition of "base volume" is needed in order to 
Tobacco volume" in line 2 is not know how "volume adjustments" section would 
Settlement defined adequately. work. 
Trust Fund 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.ln--3/29/98 8:46 pm; "LIABILITY.! nand "S!4!5.TEX! n) 

Type of Change Bill Title Section Page DeSCription oflssue Proposed Change 
Number Number 

Technical IV: National 408(a) 166 Establishes tbat tbe On page 166, line 24, strike "Attorney General as a 
Tobacco Trust Fund shall be Trustee" and insert "Secretary and Attorney General 
Settlement held by the Attorney as Trustees" 
Trust Fund General 

Technical IV. National 408 (d) P.I72 No transfers would be Strike 408 (d ) (2), since retaining it would mean that 
Tobacco (2) permitted to or from the Tobacco trust fund could not earn interest on its 
Settlement the Tobacco Trust holding of Treasury securities. It also would mean 
Trust Fund Fund with Treasury's tbat the Trust Fund could not fund programs outlaid 

General Fund. from anotber account in tbe budget. 

Technical IV, trust 409 172 technical Line 12, strike "tbe Food and Drug Administration" 
fund and insert "Food and Drugs". 

Line 13, before "Administration" insert "Food and 
Drug". 

Technical V: 501 (1) 174-179 Need to use the correct Replace term "Administrator" throughout tbe 
!nvo luntary 503 (a) & term for the director of document with "Assistant Secretary." Amend 
Exposure to (e) OSHA. definition to read as follows: "The term Assistant 
tobacco 505 Secretary means the Assistant Secretary of the 
smoke Occupational Safety and Health Administration, 

U.S. Denartment of Labor." 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.!"--3/29/98 8:46 pm; "LIABILITY.!" and "S141S.TEX.l ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Nnmber Number 

Technical V:ETS 501 174 The definition of Line is "any building" the phrase "that is used for 
(2)(a) "public facility" will purposes that affect interstate or foreign commerce 
(A)-(8) raise a concern and that is." Also, to clarify the exclusion for 

regarding Congress' residential buildings, strike the phrase" "other than .. 
power under United . residential purposes" from subsection (A) and insert 
States v. Lopez unless the phrase "used for residential purposes or into 
a jurisdictional subsection (B) immediately following "which is." 
limitation on intrastate 
commerce is included 

Technical V 50 I (2)(C) 175 A non·controversial Amend to read as follows: "(C) Fast food and family-style 
defmition of "fast food" restaurants. The terms "fast food restaurant" and "family-
and "family-style" style restaurant"refer to any cafeteria, restaurant or chain 
restaurants is easily of restaurants that primarily distribute food through a 
inserted in this bill rather customer pick up (either at a counter or drive-through 
than deferring to a window), or establisbments wbere at least 40% or the 
potentially lengthy patrons are less than 18 years of age, or the average 
rulemaking process. The length of the meal is an hour and a quarter or less." 
defInition needs 
clarifIcation to ensure 
that restaurants 
frequented by children 
are not excluded from the 
Title's reauirements. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC. 1 "--3/29/98 8:46 pm; "LIABILITY.!" and "S 1415.TEX.! ") 

Type of Change Bill Title Section Page Description of Issne Proposed Change 
Number Number 

Technical V 502 176 The definition of Direct Insert: "Direct exhaust ventilation is a dedicated 
(C)(I) Exhaust Ventilation is system that exhausts contaminated air from a 

easily included in the designated smoking room in sucb a way tbat it is 
bill rather than transported to the outside of the building, through 
deferring to a exbaust ducts under negative pressure to avoid 
potentially lengthy duct leakage into nonsmoking areas that the duct 
rulemaking process. passes throu\!h." 

Technical V 502 177 . A non-controversial Insert: "Negative pressure is acbieved by 
(c)(2) definition of Negative exhausting more air from the space than is 

Pressure is easily supplied to the space in quantities sufficient to 
included in the bill induce air flow into the room. Transfer air must 
rather than deferring to enter tbe designated smoking room to make up 
a potentially lengthy the volumetric flow rate differential between 
rulemaking process. supply and exhaust air. It may be necessary to 

provide a tight architectural enclosure so as to 
achieve negative pressure and containment. 
Containment may be checked by using smoke 
trails or continuous monitoring devices to verify 
direction of air flow." 

Technical V 503(t) 174-179 Need to renumber Change 503(t) to 503(e): 
section for 
consistency. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.l"--3/29/98 8:46 pm; "LlABILITY.l" and "S1415.TEX.l ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

Technical V 506 179 Need to change this Amend to read as follows: "The provisions of this 
section to make it title shall take effect one year from the date of 
consistent with the enactment." 
deletion of section 507. 

Technical VI: 603(a) 180 Provision states that the Provision was amended to clarifY that "Indian 
Application Act's provisions will reservation boundaries or lands" would have the 
to Indian apply to tobacco same meaning as contained in 18 USC 1151, i.e. 
Tribes manufacturing, " Except as otherwise provided in sections 1154 and 1156 

distribution and sales of this title, the term "Indian country", as used in this 

within boundaries of chapter. means (a) all land within the limits of any Indian 

Indian reservations or reservation under the jurisdiction of the United States 

lands. Government, notwithstanding the issuance of any patent, 
and, including rights-ol-way running through the 
reservation. (b) all dependent Indian communities within 
the borders of the United States whether within the 
original or subsequently acquired territory thereof and 
whether within or without the limits of a state, and © all 
Indian allotments. the 1ndian titles to which have not been 
extinguished, including rights-aI-way running through the 
same." 
18 USC 1151 defmition is more precise in 
determining those conditions identifYing lands over 
which tribes have civil authority, and would 
specifically include dependent Indian communities 
such as those in the State of Oklahoma 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.l"--3/29/98 8:46 pm; "LIABILITY.l" and "S141S.TEX.l ") 

Type of Change Bill Title Section Page Description of Issue Proposed Change 
Number Number 

Technical VI, Indian 603 181 technical Line 21, strike "chapter IX" and insert "the 
tribes provisions"; 

Line 22, before the period, insert "for tobacco 
products.". 

Technical VII, civil 701(16) VII: 4 Is not consistent with Strike lines 13-14, and insert "a product so designated 
liability FDCA provisions on by the Secretary pursuant to section 916(a)(2) of the 

reduced risk products. Federal Food, Drug, and Cosmetic Act, and in 
compliance with section 916.". 

Technical VII, civil 702(b) VII: 10 Prohibited acts for Lines 15-16, strike "of chapter IX". 
liability (7)(A) tobacco products in 

FDCA are not in 
chapter IX. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC. 1 "--3/29/98 8:46 pm; "LIABILITY.!" and "S141S.TEX.! ") 

Type of Cbange Bill Title Section Page Description of Issue Proposed Cbange 
Number Number 

Technical vn, civil 705 VII: 13 The provision for Strike lines 16-22; 
liability (d)(I) future reduced risk Line 14, strike "requirements" and insert 

products is "requirement"; 
ambiguously worded Line 15, strike "apply" and insert "applies"; 
and could be used to Line 23, strike "(2)". 
provide greater 
protection than 
intended. It would be 
preferable to allow 
state common law to be 
applied. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.1"--3/29/98 8:46 pm; "LIABILITY.1" and "S!41S.TEX.! ") 

Type of Change Bill Title Section Page Description ofIssue Proposed Change 
Number Number 

Technical vrn 801 191-193 The responsibilities of Page 191, line 12, strike "Commissioner of the Food 
compliance this section and Drug Administration" and insert "Secretary"; 

(establishing an Page 191, line 21, strike "Commissioner" and insert 
accountability panel) "Secretary" ; 
are more appropriately Page 191, line 24, strike "Commissioner" and insert 
vested in the HHS "Secretary"; 
Secretary than the FDA Page 192, line 1, strike "Commissioner" and insert 
Commissioner. "Secretary"; 

Page 192, line 6, strike "Commissioner" and insert 
"Secretary"; 
Page 192, line 23, strike "Commissioner" and insert 
"Secretary"; 
Page 193, lines 9-11, strike "Commissioner" and 
insert "Secretary" each time it appears. 

TechnicaV vrn 802 194 Notification to the Line 21, after "Drugs," insert "the Attorney 
legal compliance (a)(I) Attorney General General,". 

should also be included 
within the scope of the 
Drovision. 
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TECHNiCAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4114/98 
(Comments on text "TABAC.I"--3/29198 8:46 pm; "LIABILITY.!" and "S!4!5.TEX.I ") 

Type of Change Bill Title Section Page Description ofIssue Proposed Change 
Number Number 

TechnicaV legal IX, 903© 206 Provision regarding If retain: 
document future documents raises 
disclosure workability issues Strike lines 8-9, and insert "the depository in 

(there are also legal accordance with a schedule established by the Board 
issues as well). the following documents:". 

Paragraph (3) is too Line 23, strike "and the use of tobacco products by". 
narrow 

Technical IX, 908(f) 215-16 technical Page 215, Line 21, after 903(b) insert "or 903(c)"; 
document Line 25, before "Administration" insert "Food and 
disclosure Drug"; 

Page 216, Line 7, before "Administration" insert 
"Food and Drug" ; 
Line 11, before "Administration" insert "Food and 
Drug"; 
Line 16, before "Administration" insert "Food and 
Drug". 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "TABAC.l "--3/29/98 8:46 pm; "LIABILITY.!" and "S !4!S.TEX.! ") 

Type of Change Bill Title Section Page Description ofIssue Proposed Change 
Number Nnmber 

Technical IX, 909(a) 216-17 Redundantof908(Q Strike line 23, page 216, -line 20, page 217. 
document and wording is 
disclosure problematic. 

Technical 1106 315 Study Considerations Add: 
PHSA (F) economic research relating to the responsiveness 
2802 of youth smoking to price and other economic factors. 

Technical Policy XI -Misc .. 1106(a) 317 NatiQnal TobaccQ Task Amend § 2802( c). Strike in line 6 "the Director of 
(2802 of Force: Bill provides for the Centers for Disease Control and Prevention" and 
the PHS a National Tobacco replace with "the Secretary." 
Act) Task Force to foster 

coordination regarding As the lead Department in the Federal government 
tobacco-related engaged in health research related to tobacco, the 
research activities. The Secretary is the most logical individual to chair the 
task force is chaired by Task Force. Various OPDIVS are engaged in 
the Director of CDC. tobacco-related research (as indicated by the various 
The Director of NIH members of the Task Force), and have different 
sits on the Task Force. contributions and perspectives to bring to the work of 

the Task Force. Thus, we believe it appropriate for 
the Secretary to chair the Task Force and the head of 
each relevant agency to sit as a member. 
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TECHNICAL COMMENTS ON SENATE COMMERCE COMMITTEE BILL -- 4/14/98 
(Comments on text "T ABAC.! "--3/291988:46 pm; "LIABILITY.!" and "S141S.TEX.l ") 

Type of Change Bill Title Section Page Description oflssue Proposed Change 
Number Number 

Technical XI -Misc. 1106(b) 324 Research Oll MinQri!): Bill appears to replace the current varied duties of the 
(1707(b) Smoking and TQbacco- Office of Minority Health with tobacco-related 
of the PHS Related Di~eases. - activities only. Should be redrafted so that tobacco-
Act) related activities are added duties. 

Technical XI: Misc. 1145 348 Prohibitions on Clarify that prohibition does not apply to foreign 
manufacture without a manufacturers selling abroad. 
permit 

Technical XXVIII. 1171-1174 P.357- The minority health The contents ofthe unspecified section 101 must be 
National 362 provisions in sections made available in order to understand what are the 
Efforts to 1171-1174 include funding levels for these minority health programs. 
Reduce funding items for 
Youth grants to States, 
Smoking; tobacco cessation, and 
Subtitle F counter advertising. 

The funding in terms of 
percentages of a 
currently unspecified 
section 101 (d)(5)(C). 

Technical Subtitle G: 1181 362 support for tobacco- line 23, insert "services" after health 
Sense of the related health research 
Senate activities 
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Proposal Idea 

1) FDA - Based on version drafted by Senator Frist and contained in S.1415 

2) Advertising Restrictions - As contained in June 20, 1997 Proposal and S.1415 
minus the addition in S.1415 of the ban on the use of actual images of animals. 

3) Youth Access - as contained in June 20, 1997. 

4) Public Education - as contained in June 20, 1997. If possible, do this as part 
of state settlements through an independent foundation funded at $500 billion a 
year. Alternatively, fund it through HHS at the same level. 

5) Health Warnings - As in June 20, 1997 and S.1415 

6) Look Back - DeWine Durbin - but with lower caps, i.e. $ 2 billion company 
specific; $1.5 industry wide. Alternative No. #1 - As contained in the Manager's 
Amendment to S.1415. Alternative No. #2 - Hatch proposal, but with payments 
divided up by youth market share, not overall market share. 

7) ETS - As in June 20, 1997. Alternately, as contained in the Manager's 
Amendment to S.1415 

8) Public Health Programs and funding, including cessation - as in June 20, 
1997, but at a minimum - - FDA - ramp up to $300 million a year for FDA 
(probably $150 in year one, $200 million in year 2, $250 million in years 3 and 4, 
$300 million in year 5; Full $500 million for counter advertising; funds for 
research, youth usage studies, community activities. 

9) International- $100 million a year annual funding 

10) Something on growers - ideally something that does not force us to choose 
between Lugar and Ford, but which funds farmers who are hurt and during 
transition. Perhaps, it just sets aside -L dollars for buyouts and transition 
money, but leaves the future of the program to a commission that is given 3 to 5 
years to report. 

11) State cases - allow states to settle them on their own, subject to the 
conditions that are necessary to make sections like the advertising and 
marketing section work. This takes the $196.5 billion off budget, lessens the 
overt cost of the legislation, and, hopefully, removes the attorneys fee issue. 
Permit states to keep 100% if the agreements meet certain conditions and the 
states agree to spend Lon tobacco control. This will be necessary because the 
states think they are achieving this through their current negotiations. 
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12) Tobacco Industry Liability Settlement· 

A. Industry pays $200 billion over twenty-five years, volume adjusted 

B. Annual aggregate cap for past wrongdoing only, but not future 
wrongdoing. Cap could be between $5.5 billion (the amount in the June 20, 
1997 Agreement) and $6.5 billion, however, it should all be outside the 
annual payments. If not all outside the annual payment, no more than $2 
billion should be inside the payment and the $2 billion should be equally split 
between the state portion and the federal portion. 

C. No limits on punitive damages or class actions or aggregation. Punitive 
damage payments for past wrongdoing fall within the cap. Since there is no 
cap for future wrongdoing, there is no limit on punitive damages for future 
wrongdoing. 

D. No liability for existing non-tobacco subsidiaries of tobacco companies 
and truly independent future subsidiaries of tobacco companies. This 
remains true as long as there are no fraudulent future transfers of assets to 
a subsidiary. Parent companies do remain liable, but the cap applies to 
them. 

E. No special protection for tobacco industry lawyers. Manufacturers can 
be the responsible party for retailers and farmers for past wrongdoing 
purposes, but not in a way that defeats diversity jurisdiction where 
appropriate. 

F. Application of evidentiary Rule parallel to Federal Rule of Evidence 407 
to encourage innovation for all cases, whether in federal or state court -
evidence of the development of safer or less hazardous products after the 
enactment of the legislation is not admissible "to prove negligence or 
culpable conduct" on the part of the tobacco industry that prior to the 
enactment of the legislation. 
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tt'i-.:£" Mary L Smith ~T· .:£" 08/14/98 03:39: 13 PM , 
Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Call from Senator Rabb's office on tobacco 

1. \,- 9CT- ~IAI t..~r1'\\~ 

t>o \.l" ~Vt>l'o-.Q 

Ridge Schulyer from Senator Robb's office called, and said that, given the Fourth Circuit's decision, 
now might be the time to push..lQ.r a bill to regain some FDA authority. He said they would be 
willing to push for a bill that takes the payments to the states out of the equation but includes teen 
smoking provisions, FDA authority, an upfront payment from the companies in exchange for no 
punltlves in lawsuits, public health provisions. provisions for farmers and a price increase for 
cigarettes. He is going to send an informal proposal next week -- I will pass it along. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
Cynthia A. Rice/OPO/EOP 
Cynthia Oailard/OPO/EOP 
Thomas L Freedman/OPO/EOP 
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Total Payments over 25 
Years· (real 99$) 

Net Available Receipts· 
(nominal $ over 5 years). 

Price Increase* 

• OMB estimate 

McCain Manager's 
Amendment 

Comparison of McCain Manager's Amendment, 
McCain as Amended, Hatcb and Settlement 

June 30, 1998 

McCain as Amended Hatch 

$408 billion (after volume $408 billion (after volume $291 billion after volume 
adjustment and price adjustment and price adjustment (Originally 
caps' '). Payments continue caps"). Payments continue reported as $428.5 billion, 
after 25th year. after 25th year. and $408 billion in bill, but 

these exclude volume 
adjustment). 25 years only. 

$59 billion $59 billion $47 billion 

$1.1 0 per pack $1.1 0 per pack 66 cents per pack 

" McCain proposed to add price caps, which were not included in original legislative language 

Settlement 

$267 billion after volume 
adjustment ($368.5 billion if 
no drop in consumption). 
Payments continue after 25th 
year. 

$40 billion 

64 cents per pack 

1 



McCain Manager's McCain as Amended Hatch Settlement 
Amendment 

Lookback Surcharges - $80 million for each $40 million for the first five Years 1-5: $100 million for $80 million for each 
Industry percentage point missed for percentage points by which each percentage point missed percentage point by which 

the first five points missed, the industry misses the youth for the first five points the industry misses the youth 
$160 million for each smoking reduction target, missed, $200 million for smoking reduction target. 
percentage point missed (for and $120 million for each each percentage point missed Penalties are capped at $2 
6-10 points missed), $240 point missed thereafter. (for 6-10 points missed), billion annually. 
million for each percentage Penalties are capped at $2 $300 million for each 
point missed (for II points billion. (Durbin amendment). percentage point missed (for Companies may have these 
or more missed). Penalties II or more points missed). surcharges abated if they 
are capped at $4 billion per Penalties are capped at $5 acted in good faith and 
year. billion per year. complied with the law. 

After year 5: $250 million 
for each percentage point 
missed for the first five 
points missed; $500 million 
for each percentage point 
missed for 6 points missed or 
above. Penalties are capped 
at $10 billion per year. 

The proposal's so-called 
"double-counting adjust-
ment" means that the actual 
surcharges imposed are in 
most years substantially 
below the amounts per 
percentage point presented 
(e.g., the effective charge is 
about $140 million per point, 
not $500 million). 

Companies may have these 
surcharges abated if they 
acted in good faith and 
complied with the law. 

2 



McCain Manager's McCain as Amended Hatch Settlement 
Amendment 

Lookback Surcharges - $1000 per teen by which the $80 million per percentage None. None. 
Company Specific company misses its youth point for the first 5 

smoking reduction target. percentage points, and $240 
This figure (which is million per percentage point 
equivalent to about $64 thereafter. This figure 
million per percentage point) represents approximately 2.5 
represents twice the forgone times the forgone profits for 
profits of hooking a teen. the first five percentage 
No cap on penalties. points, and about 7.5 times 

the forgone profits for the . 
next 19 percentage points. 
Penalties are capped at $5 
billion. (Durbin 
amendment.) 

Youth Smoking Reduction Reduce youth smoking by Reduce youth smoking by Reduce youth smoking by Reduce youth smoking by 
Targets 60% over 10 years. 67% over 10 years. 60% over 10 years. 60% over 10 years. 

3 



McCain Manager's McCain as Amended Hatch Settlement 
Amendment 

FDA Authority Provides full authority in a Provides full authority in a Provides authority in a Provisions are based on 
separate title. separate title. separate title with significant device law, but with 

limitations. Bill contains significant limitations. 
many procedural hurdles and Imposes numerous new 
other barriers that would procedural and substantive 

- constrain FDA's ability to burdens on the agency: 
regulate tobacco products: required to make numerous 
congressional approval is additional rmdings before 
required if FDA wants to issuing a performance 
reduce nicotine levels to zero standard; required to use 
or ban a tobacco product; formal rule-making 
FDA must take into account procedures, which are 
numerous additional ·resource-intensive and 
considerations before lengthy (including an ALl 
making decisions; FDA hearing); parties could 
limited to regulation of immediately petition FDA to 
nicotine and ingredients and seek review of whether a 
could not require modification has resulted in 
modification to product the creation of a significant 
design or parts, such as the demand for contraband, 
filter, to reduce health risks; irrespective of whether 
FDA would not have judicial review of the 
premarket approval authority standard itself is complete. 
for new or unconventional FDA could not ban nicotine 
products; agency could not for at least 12 years, and 
require manufacrurers to additional findings are 
conduct additional testing for required. Ingredient review 
ingredients; disclosure and disclosure provisions are 
requirements are weak based on standards for food 
because they allow (rather than drugs or 
companies to use general devices), and give 
terms to describe ingredients. manufacturers 5 years to 

submit information, but if 
FDA does not act within 90 
days, the ingredient is 
approved. 
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McCain Manager's McCain as Amended Hatch Settlement 
Amendment 

Advertising and Access Affirms advertising and AffIrms advertising and Repeals advertising Codifies FDA access and 
Provisions access provisions in the FDA access provisions in the FDA restrictions in 1996 Rule, but advertising restrictions, and 

rule and adds additional rule and adds additional includes most of them in the adds some additional 
advertising restrictions advertising restrictions consent protocol along with restrictions. Modifies 
through a consent protocol. through a consent protocol. the additional restrictions several of the advertising 

contained in the settlement. restrictions such that they are 
(Some of the provisions, less comprehensive than the 
such as the limit on FDA rule (e.g., permits 
advertising in publications, unrestricted point of sale 
are less restrictive than the advertising in tobacco 
FDA rule. Because they are outlets, irrespective of 
contained only in the whether children are 
protocol, they will apply permitted to enter; expands 
only to manufacturers, but the type of visual imagery 
not to distributors or permitted; allows videos and 
retailers). The bill reaffIrms audio advertising to be 
the youth access restrictions, distributed to consumers). 
but denies the FDA the Cannot make any 
authority to modify them. modifications to access 
Denies FDA the authority to restrictions for at least 5 
impose civil monetary years. FDA authority over 
penalties for retailer content of advertising is 
violations of access unclear; unclear whether 
restrictions; provides only FDA could modify the 
for injunctive relief and advertising restrictions. 
criminal penalties. 

5 
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McCain Manager's McCain as Amended Hatch Settlement 
Amendment 

Uses of Tobacco Receipts Receipts would be divided as After receipts are deducted Receipts would be divided as Receipts would be divided as 
follows: 22% for medical from the tobacco trust fund follows: Up to 36% as follows: Up to 33% credit 
research; 22% for public for a tax cut and the Veterans litigation credit. Depending against lawsuit settlement. 
health efforts; 40% for the health care amendment (see on how big the credit is: 13- Depending on size of credit: 
states (half unrestricted and below), revenues would be 20% for medical research; 6-9% for medical research; 
half for designated divided as follows: 22% for 13-21 % for public health 17-25% for public health 
purposes); and 16% for medical research; 22% for efforts; 27-42% to the states programs; and 44-66% to 
farmers. public health efforts; 40% (with little practical reimburse states for 

for the states (half restriction on uses); and 11- Medicaid outlays. 
unrestricted and halffor 17% for farmers. 
designated purposes); and 
16% for farmers. The 
Coverdell amendment 
expanded public health 
efforts to include anti-drug 
efforts (see below). Half of 
the restricted state funds 
must be used for child care 
(Kerry-Bond amendment). 

Public Health $13 B over 5 years (22%) $9B over 5 years. $6-$IOB over 5. $7-IOB over 5. 

Research $13B over 5 years (22%). $9B over 5 years. $6-$9B over 5 $2-$4B over 5. 
Mostly NIH, but includes 
CDClAHCPR. 

State Funds $24B over 5 years (half $16B over 5 years, half $12-$19B over 5. Forty $18-$27B over 5. 
unrestricted and halffor restricted and half percent of a state's funds are Unrestricted. 
menu of seven programs). unrestricted, of which half of completely unrestricted. The 

the restricted funds must be other sixty percent is 
used for child care. effectively unrestricted, 

although states must submit a 
plan showing how they will 
spend these funds on 
cessation and anti-smoking 
activities. 

6 
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McCain Manager's McCain as Amended Hatch Settlement 
Amendment 

Protections of Tobacco Includes Sen. Ford's LEAF Includes Sen. Ford's LEAF Ends the tobacco program None. 
Farmers Act which continues a price Act which continues a price along the lines of the Lugar 

support program and support program and bill, but over a longer period 
includes compensation includes compensation of time. Provides $17 billion 
(buyout option) for (buyout option) for over 7 years ($19 billion 
producers ($2.1 billion per producers (authorized at $2.1 over 25 years) to compensate 
year for 10 years; $28.5 billion per year for 10 years; farmers and fund economic 
billion over 25 years). $28.5 billion over 25 years, development programs. 

though the farmers allocation 
account is funded at $6B 
over 5 years). Also contains 
a competing proposal by 
Senator Lugar to end the 
tobacco program ($18 billion 
over 3 years for buyout). 

Environmental Tobacco Includes provisions to Includes provisions to Includes provisions to Includes provisions to 
Smoke Provision protect against protect against protect against protect against 

environmental tobacco environmental tobacco environmental tobacco environmental tobacco 
smoke; allows states to opt smoke; allows states to opt smoke. There is no FederaJ smoke. Exempts the 
out only if they have state out only if they have state enforcement mechanism, hospitality industry (e.g., 
laws that are equally laws that are equally only state enforcement. The bars, restaurants). 
protective. Exempts the protective. Exempts the bill exempts bars, but not 
hospitality industry (e.g., hospitality industry (e.g., restaurants. The bill does not 
bars, restaurants). bars, restaurants). preempt stronger state or 

local laws. 

Liability Protections for 
Industry: 

I. Liability Cap $8 billion cap. None (Gregg amendment $5.5 billion per year. $5 billion per year. 
struck the $8 billion cap). 

2. Bar on Class Actions None. None. Yes. Yes. 

3. Bar on Punitive Damages None. None. Yes. Yes. 

4. Credit Against Base None. None. Yes. 80% credit (could be Yes. 80% credit. 
Payment 36% of all uses). 

Antitrust Exemption No No Yes -- limited. Yes. 

7 
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McCain Manager's McCain as Amended Hatch Settlement 
Amendment 

Anti-drug Provisions At their option, states could At their option, states could None. None. 
use their restricted funds for use their restricted funds for 
Substance Abuse Treatment Substance Abuse Treatment 
and Prevention programs and and Prevention programs and 
Safe and Drug Free Schools. Safe and Drug Free Schools; 

authorizes a number of drug 
programs that will compete 
with public health funding 
for counteradvertising, 
smoking cessation, licensing 
and enforcement (Coverdell 
amendment). 

Cap on Attorneys' Fees Set by arbitration panel. Set by court, but cannot Arbitration panel to None. 
exceed: $4000 per hour for determine attorneys' fees; 
actions filed before total fees subject to cap of 
12/31/94, $2000 per hour for 5% of industry payments. 
actions filed between Fees to be paid by 
12/31/94 and 4/1/97, $1000 manufacturers outside of the 
per hour for actions filed payments required under the 
between 4/1/97 and 6115/98, bill. 
and $500 for actions filed 
after 6115/98. 

8 
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Tax Cut 

McCain Manager's 
Amendment 

None. 

McCain as Amended 

Gramm amendment would 
provide tax relief to married 
couples earning less than 
$50,000, and a health 
insurance tax cut for the self-
employed. Cost: $16 billion 
over 4 years, $30 billion 
over following 5 years, and 
one-third of tobacco trust 
fund revenues (plus other 
non-tobacco funds) 
thereafter. (If youth smoking 
targets are met and youth 
smoking declines by 67% 
over the next decade, the tax 
cut can use a larger share of 
the tobacco trust fund 
dollars.) 

Hatch Settlement 

None. None. 

9 
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Price Increase 

Penalties: 
I. Industry 

2. Company Specific 

Youth Smoking Reduction 
Targets 

Full FDA Authority 

Advertising and Access 
Provisions 

Protections of Tobacco Farmers 

Status of Tobacco Bill 
June 17, 1998 

McCain Manager's 
Amendment 

$l.l 0 over 5 years 

Industry penalties are based on 
the number of percentage points 
missed: $80 million 
(1-5 points); $160 million (6-10 
points); $240 million (I I points 
or more). Penalties are capped 
at $4 billion. 

$ 1000 per teen by which the 
company misses its youth 
smoking reduction target. This 
figure (which is equivalent to 
about $64 million per 
percentage point) represents 
twice the forgone profits of 
hooking a teen. No cap on 
penalties. 

Reduces youth smoking by 60% 
over 10 years. 

Provides full authority in a 
separate tiUe. 

Codifies advertising and access 
provisions in the FDA rule and 
adds additional restrictions 
through a consent protocol. 

Includes Sen. Ford's LEAF Act 
which includes compensation 
(buyout and/or subsidies) for 
producers; continues a price 
support program. 

lo\._ .... r- ..... ~ ~I-M<(' ......... 
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Where We Are Today 

Unchanged 

Durbin amendment reduced 
these penalties: $40 million for 
the first five percentage points 
by which the industry misses the 
target, and $120 million for each 
point missed thereafter. 
Penalties are capped at $2 
billion. 

Durbin amendment increased 
these penalties: $80 million per 
percentage point for the first 5 
percentage points, and $24 
million per percentage point 
thereafter. This figure 
represents approximately 2.5 
times the forgone profits for the 
first five percentage points, and 
about 7.5 times the forgone 
profits for the next 19 
percentage points. Penalties are 
capped at $5 billion. 

Durbin amendment increased 
targets to 67% over 10 years. 

Unchanged. 

Unchanged. 

Bill now contains both the 
LEAF Act and Senator Lugar's 
proposal to end the subsidy 
program. Votes are likely to 
occur to resolve this conflict. 
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McCain Manager's Where We Are Today 
Amendment 

Comprehensive Plan to Use Revenues would be divided as Funding percentages remain 
Tobacco Revenue to Protect follows: 22% for medical unchanged after revenues are 
Public Health and Assist research; 22% for public health deducted from the tobacco trust 
Children efforts; 40% for the states (half fund for a tax cut (see below). 

unrestricted and halffor Public health efforts expanded 
designated purposes); and 16% to include anti-drug efforts (see 
for farmers. below). Half of designated state 

funds must be used for child 
care (Kerry-Bond amendment). 

Environmental Tobacco Smoke Includes provisions to protect Unchanged. 
Provision against environmental tobacco 

smoke; allows states to opt out 
only if they have state laws that 
are equally protective. 

Liability Protections for 
Industry: 

I. Liability Cap $8 billion cap. Gregg amendment struck the $8 
billion cap. 

2. Bar on Class Actions None Unchanged. 

3. Bar on Punitive Damages None Unchanged. 

Anti-Drug Provisions At their option, states could use Same, plus Coverdell 
their restricted funds for amendment would authorize a 
Substance Abuse Treatment and number of drug programs that 
Prevention programs and Safe will compete with public health 
and Drug Free Schools. funding for counteradvertising, 

smoking cessation, licensing and 
enforcement. 

Tax Relief None Gramm amendment would 
provide tax relief to married 
couples earning less than 
$50,000, and a health insurance 
tax cut for the self-employed. 
Cost: $16 billion over 4 years, 
$30 billion over following 5 
years, and one-third of tobacco 
trust fund revenues (plus other 
non-tobacco funds) thereafter. 
(If youth smoking targets are 
met and youth smoking declines 
by 67% over the next decade, 
the tax cut can use one-half, 
rather than one-third, of the 
tobacco trust fund dollars.) 
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McCain Manager's Where We Are Today 
Amendment 

Attorneys' Fees Set by arbitration panel. Set by court, but cannot exceed: 
$4000 per hour for actions filed 
before 12/31/94, 
$2000 per hour for actions filed 
between 12/31194 and 411197, 
$1000 per hour for actions filed 
between 411197 and 6115/98, and 
$500 for actions filed after 
6/15/98 



DRAFT 

ASMB DRAFT March 12, 1998 (12:47pm) 

DRAFT 

Comprehensive Tobacco Proposals 
March 12, 1998 

Research, Public Health & Other Program 
Investments 

DRAFT 
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PROVISION 

Total funding 
available and 
source of 
revenues. 

JUNE 1997 PROPOSED 
SETTLEMENT 

Provides S368.5 billion in 
gross payments over 25 
years, including S68.5 
million by 2003, su~ect to 
adjustments for inflation. 
volume reduction, credits 
for settlement of individual 
cases, and penalties. Net 
receipts probably would be 
significantly less as 
Treasury and JCT generally 
estimate that increased 
excise taxes and related 
payments reduce other 
receipts somewhat. 

McCAIN (SI415) 
Uoivenal Tobacco 

Settlement Act 

Refers to 8 Settlement Trust 
Fund. No specific revenue 
source or amount is 
provided, and except for a 
T oba.cco Community 
Revitalization Trust Fund, 
no specific funding levels 
arc given for programs 
authorized. Another version 
of the bill (S 1414) creates a 
National Tobacco 
Settlement Trust Fund in 
the U.S. Treasury. The 
trustees of the Trust Fund 
shall be the Commissioner 
of FDA and the Sccrctsry of 
HHS. S1414 includes 
revenue and spending 
amounts consistent with the 
June 1997 Settlement, 
except does not provide 
payments in perpetuity 
beyond 25 years, and 
provides S28.5 billion for 
growers. Other variations 
arc noted below. 

ASMB DRAFT March 12, 1998 (12:47pm) 

JEFFORDS (SI648 ) 
"Preventing Addiction to 

Smoking Among Teens 
Act" (pAST Act) 

Funding made available 
from Tobacco Settlement 
Trust Fund, fccs and 
penalties. No details are 
provided in the bill about 
total funding assumed 
available from Tobacco 
Scttlement Trust Fund. 

HATCH (SI530) 
Placing "Restraints on 

Tobacco's Endangerment 
of Children and Teens 
Act" (pROTECT Act) 

Establishes a Trust Fund 
from payments made by 
tobacco manufacturers. 
Trustees would be the 
Attorney General, and 
Secretaries of Treasury and 
lffiS. Fund would have 
two accounts - State and 
Federal. Portions of the 
total funds are earmarked in 
the Federal Account for 
assistance to farmers, 
asbestos-related litigation, 
and new program to 
enhance Native American 
Health. Remaining funds 
arc split equally between the 
State and Federal Accounts. 
Provides $408 billion over 
25 years (S79 billion over 
five years) including an 
initial payment of S \0 
billion. 

KENNEDY (51492) 
'" Healthy and Smoke Free 

Children Act" 

Estimates based on a SI.50 
per pack increase in three 
installments. using the JeT 
estimates of the Conrad bill. 
Includes net revenues of 
S67 billion over 5 yesrs. All 
funding assumed to begin in 
1999. 

CONRAD (5 1638) 
"Healtby Kids Act" 

Estimates based on a SI.50 
per pack increase in three 
installments and a SIS 
billion up-front payment 
(not tax deductible) that is 
assumed to occur in FY 99. 
Proponents estimate 25 year 
total at S500 billion in net 
new receipts. 

Since 1999 includes a S 1 5 
billion initial payment, 
funding decreases in 2000. 
Funding generally stabilizes 
in 200 I, the last ycsr with a 
sizeable assessment 
increase. 

Page 1 

HARKIN/CHAFEEI 
GRAHAM 
(Tentative) 

Estimates based on a S 1.50 
per pack increase in two 
installments (SI.OO the first 
ycsr'S.50 the second year). 
Increases would be achieved 
through annual industry 
payments totaling S20 
billion in year one and 525 
billion annually thcrcaftcr, 
adjusted for inflation. Also 
requires industry to make an 
initial payment ofS\o 
billion. 

PRESIDENT'S BUDGET 

Provides S9.8 billion for 
1999; S65.s billion total by 
2003 in tobacco legislation 
receipts. 
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TITLE _-PERFORMANCE 
OBJECTIVES 

C~ 
../1<:>'-._ 'Ct.r-llI1lll .. ,t..... 

3 SEC. _. SHORT TlTIB. 

4 This title may be cited as the "NO Tobacco for Kids 

5 Act". 

6 SEC. ---" CHILD TOBACCO USE SURVEYS. 

7 (a) A."1~"U..t\L PERFOruL~l\lCE SURVEY.-Within 1 year 

8 after the date of the enactment of this title ilnd annually 

9 thereafter the Secretary shall condu<!t a survey to deter-

10 mine the percentage of children who use each manufactur-

11 er's tobacco products. 

12 (b) BalSEJ.!:-.IE LRvEL.-The baseline level of each 

13 manufaC.1;urer is the percentage of children determined to 

14 use its tobacco products in the first annual performance 

15 survey. 
._J .. 

16 SEC. _. PERFORMANCE OBJECTIVES. 

17 (a) PERPORMA."1CE OBJEC'I'IVES FOR E..XlSTING 

18 MA..""·UFACTURERS.-Each existing manufacturer shall 

19 have th~ following performance obje<rt.ives: 

20 . (1) To reduce the percentage of children deter-

21 mined to use its tobacco products in the third and 

22 fourth annual performanCe survey to a percentage 

23 which is at least 3S percent below the manu.factur-

24 er's baseline level. 

FeDNa!y 26. ,998(10,'6 s.m.) 
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(2) To reduce the percentage of <:bildren deter

mined to use its tobacco products in the fifth· and 

sixth annual performance survey to a percentage 

which is at least 50 percent below the manurac:tur

er's baseline level 

(3) To reduce the percentage of <:bildxen deter

mined to use its tobacco products in the seventh, 

eighth, and ninth annual performance SlU'\'ey to a 

percentage which is at least 67 percent below the 

manufacturer's baseline level. 

(4) To reduce the percentage of children deter

mined to use its tobacco products in the tenth an

nual performance survey and each annual perform

ance survey conducted thereafter to a percentage 

which is at least 80 percent below the manuractur-
/ 

er's baseline level 

18 l<'-'\CTl:RERS.-Any new manufacturer shall have as its 

19 performance objeetive to not increase above the de minimis 

20 level the percentage of children determined to use its ta-

21 bacco produets in each annual performance survey. 

22 (e) DE MINUUS LEvEL.-

23 (1) GENERAL RULE.-The de minimis level. is 

24 _ percentage of children. 

FOIl"""" 26, 1998 (1 0;16 a.m I 
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1 (2) .AcHIEVRME!\'T BY £XIsTI~G l1&'>t:l-'AC-

2 1'URER.-If the percentage of (.bildren determined to 

3 use the tobacco products of an existing manufa.c-

4 turer in an aoow performance survey is equal to or 

5 less than the de minjmis level, the manufacturer 

6 shall be eonsidered to have ac:h.ieved the applicable 

7 perfonnanee objective. 

8 SEC. _. ADDmONAL MEASURES. 

9 (a) SEl:RET~lUAL DETER..VUNATIOx-Beginning at 

10 the beginning of the third year after the date of the enact-

11 ment of this title and annually thereafter, the Secretary 

12 shall, based on the annual performance survey conducted 

13 under section _, determine if each manufacturer has 

14 achieved the applicable performant!~ objective under sec-

15 tion_. 
/ 

16 (b) M.\..'\'DA'l'ORYPrueE LNCREaSE.-

17 (1) FmsT FAlLL"HE.-If the Secretary deter--

18 mines that a manufacturer has failed to achieve the 

19 applicable performance objective, the manufacturer 

20 shall increase the price it charges for each unit of 

21 its tobacco produC!tS by $1 multiplied by the non-

22 compliance factor. 

23 (2) CON::iEl:UTIV'F.l F.AlL1:'RE::;.-If the Secretary 

24 determines that a manufacturer has failed to achieve 

25 the applicable perforro8lJAA objective in 2 or more 

Fet>ruary 26, ,998 (10.16 a.m.' 
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1 corisecutive annual surveys, the manufacturer shall 

2 increase the price it charges for each unit of its to-

3 bacco products by $1 multiplied by tA) the non-

4 compliance factor, and (B) the number of CODSeC:U-

5 tive failures. 

6 (c) NONMO~"ETARY MEAst.:RIi:S.-

7 (1) CARTON REc.!U1REl'lEl'T.-If the Secretary 

8 determines that a manufacturer has failed to achieve 

9 the applicable performance objective in 3 consecutive 

10 annual performance surveys, no retailer may sell the 

11 tobacco products of the manufacturer to consumers 

12 in quantities smaller than a carton. 

13 (2) Glill\'ERIC PAL'J{AGI.:'\G REQt;lREIDl:NT.-lf 

14 the Secretary determines that a manufacturer has 

15 4iled to achieve the applicable perforrnanee objective 

16 in 4 consecutive annual performance surveys, the 

17 manufacturer may sell its tobacco products only in 

18 packages that bear only blaek text on a white back-

19 ground, except for warning labels that are required 

20 to appear in a different fonnat. 

21 SEC. _. PROCEEDS OF MANDATORY PRICE INCBEASEs. 

22 (a) TOlllCCO E!>IFORC'E~IENT ANIl EDUCA'l'lO~ 

23 FUND.-A manufacturer that is required to increase 

24 prices under section _ shall pay the proceeds of the 

25 price increase into a Tobacco Enforcement and Education 

Fearuasy 26. 1998 (1 0:16 a.m.) 
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1 Fund in the United States Treasury. The proeeeds shall 

2 be paid by a manufacturer on a quarterly basis. The first 

3 quarter shall begin on the date the Secretary determines 

4 that such manufaeturer did not achieve the applicable per-

5 formance objective and the payments shall be due within 

6 30 days after the end of each quarter. 

7 (b) U8E OF THE FU~T)).-Funds in the Tobacco En-

8 forcemeat and Education Fund shall be available to the 

9 Secretary, without fiscal year limitation, to enforce this 

10 title and other laws' relating to tobacco use by children 

11 and tor public education and other initiatives designed to 

12 discourage children from using tobacco products. 

13 SEC. _" JUDICIAl. REVIEW. 

14 (a) L"1 GENERAL.-An action of the Secretary under 

.15 this title is not subject to judicial review until the See-
... j;""" 

16 retaty has made or failed to make a compliance determina-

17 tion under section __ that has adversely affected the 

18 person seeking the review. An action for review may only 

19 be brought in the United States District Court for the Dis-

20 trict of Columbia. In an action seeking review of a c.-ampli-

21 ance determiDation, the manufacturer ~ prevail only to 

22 the extent that the rotmufacmrer demollStriltes that the 

23 percentage of children using its tobacco products is dif-

24 ferent than the percentage the Secretary used in making 

25 the compliance determination. 

FebNary 26. 1998 (10:16. m·l 



Feb-28-SB 10: 17am F rom- T-OS! P.OT/16 F-2!! 

6 

1 (b) NO S'fAy.-Section 705 of title 5, United States 

2 Code, shall not apply with respect to any action under sub-

3 section (a). 

4 (c) lNTEREST.-If the judgment of a court in an ae

S tion under subsection (a) results in the reduction of a pay-

6 ment paid by a manufacturer under section _, the 

7 manufacturer shall be paid an amount eQ.ual to such re

S duction and interest on such amount. If the judgment of 

9 a court in an action under subsection (a) results in the 

10 increase of a payment paid by a manufacturer under sec

H tion __ , the manufacturer shall pay to the Tobacco En-

12 forcement and Education Fund an amount equal to such 

13 increase and interest on such amount. 

14 SEC. __ GENEBAL PROVISIONS. 

15 (a) ENl<'ORCE~~T.-Section 301 of the Federal 
--1- . 

16 Food, Drug, and Cosmetic Act (21 U.S.C. 331) is amend-

17 ed by adding at the end the following: 

18 "(~) The failure to comply with any requirement 

19 under the NO Tobacco for Kids Act. " . 

20 (b) ~GOLATION::!.-

21 (1) GE:o.'ERAL RLTLE.-The Secretary may pro-

22 mulgate regulations for the implementation of this 

23 title. 

24 (2) ADDITIONAL AUTHOlUTY.-Tbe Secretary 

25 may by regulation establish performance objectives 

Feoruar, 26, l!H1S (10:16 a.m.) 
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1 and additional measures fOl" cigars, little cigars, cig-

2 arette tobacco, and pipe tobacco. 

3 (e) .AD!lUXI~TRA'l'lON OF SURVEYS.-

4 (1) STATIl::!TICAL AL'CURACV OF ::IURVRys.-The 

5 llDnual performance surveys conducted by the Sec-

6 retary under section _ shall be designed to 

7 achieve a 95 percent confidenae interval of no great-

8 er than plus or minus 1 percent 

9 (2) CoNFIDE:-:CE: INTERVALs.-In determining 

10 the baseline level of a manufacturer in the first an-

11 nual penormanae survey under section _, the 

12 Secretary shall use the upper bound of the 95 per-

13 cent confidence interval as the baseline level. In de-

14 termining whether a manufacturer has achieved an 

15 applicable performance objective in an annual per-

16 formance survey, the Secretary shall use the lower 

17 bound of the 95 percent confidence interval to deter-

18 mine the number of children who use its tobacco 

19 products. 

20 (3) CONl>t:CT OF THE SURVEYs.-The annual 

21 performance surveys shall be household-based sur-

22 veys and shall not be subject to State or local regn-

23 lation. 

24 (d) L'.u'~TION AoJUSTM£N'T.-The amount of the 

25 price increase required under section __ shall be ad-

FOOrllatY 26. 1998 (10a6 8 m.) 
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1 justed annually after the date of the enac.-tment of this 

2 title to reflect the changes in the Consumer Price Index 

3 from such date. 

4 aEC. _. DEFlNlTIONS. 

5 For purposes of this title: 

6 (1) CARTO!\l.-The term "carton" means a 

7 package containing at least 10 units of a tobacco 

8 product. 

9 (2) CIlILDREN.-The term "children" means 

10 individuals under the age of 18 and above the age 

11 of 13. 

12 (3) Exr::!TING M.A . .:.'\"UFAC'i'LJRER.-The term "ex-

13 isting manufacturer" means Ii manufaciurer which 

14 manufactured or imported Ii tobacco product on or 

15 before the date of the eIl8.(!tm.ent of this title. 

16 (4) MA-'''fFAL'Turu:a.-The tenn "man mac-

17 turer" means any person who manufac.'tures or im-

18 . ports a tobacco product. 

19 (5) NEW MA..>reFAG"I'VRER.-The term. "new 

20 manufacturer" m.eam a manufacturer which begins 

21 to manufacture or import a tobacco produc:t after 

22 the date of the enactment of this title. 

23 (6) NONl:OMPLa"1CE Io .... CTOR.-

24 (A) Exr::;Tl..'>:'G MArn;"FACTURER.-!n the 

25 case of an existing manufacturer--

Febfuary 26, 1998 (10:16 a.m.) 
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(i) when the percentage of chjldren 

determined to use its tobacco products is 

at .. its baseline level, the term "non-

compliance factor" means 1; 

(u) when the manufacturer has re

duced the percentage of children deter

mined to use its tobacco products below 

.. its baseline level, the term "noncoropli-

ance factor" means 1 minus the fraction-

(1) the numerator of which is the 

percentage reduction achieved by the 

manufacturer; and 

(II) the denominator of which is 

the percentage reduction required to 

be achieved; 
.~ j. . 

(iii) when the manufac.-tnrer has in-

creased the percentage of children deter

atined to use its tobacco products above 

.. its baseline level, the term "noncomplic 

ance factoc" means the fraction-

(1) the numerator of which is the 

percentage of children determined to 

use its tobacco products; and 
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(n) the denominator of whieh is 

the pel1lentage of clrildren at its base

line level; and 

(B) NEW .MANUFA.l:TL'R~R.-ln the case of 

a new manufacturer, the term noncompliance 

factor means the iraction-

(i) the numerator of which is the per

e:entage of children determined to use its 

tobacco products; and 

(ii) the denominator of which is the 

pereentage of children in the de minimis 

12 level 

13 (7) TOBACCO l'RODL'CT.-The term "tobacco 

14 product" means a cigarette or smokeless tobacco. 

15 (8) U~T.-The term "unit" means 20 ciga-

16 rettes in the ·ease of cigarettes and a comparable 

17 amount as determined by the Secretary in the case 

18 of smokeless tobacco. 

19 (9) USE.-A child shall be considered to use a 

20 manufacturer's tobacco product if the manufactur-

21 er's tobacco product is the usual brand of tobacco 

22 product used by the child in the last 30 days. 

Feon.ary 26. ,998 (10,16 a.m.) 
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If not this deal, then what? 

If not this deal, then what deal? That is the persistent question of those who 
recognize the fundamental flaws of the proposal on the table but fear losing a 
unique opportunity to harness the industry. 

The answer is: No deal. As a matter of principle, there should be no 
concessions to the industry. As a matter of policy, we can expect to see 
exponentially more significant public health gains in the absence of a 
settlement. To reiterate: irrespective of legitimate desires to punish the 
industry, a "no deal" position will do more to advance public health than 
would any conceivable deal. 

If there is a settlement, we get the terms of the settlement, and nothing more. 
An inevitable decompression effect will deflate the political momentum 
against the industry, and the media will turn its attention elsewhere. 
Meanwhile, the tobacco company lawyers, advertising agencies and 
marketing specialists will craft sneaky ways to circumvent the provisions of 
the settlement package. Other nations' regulatory record illustrates quite 
clearly that the industry is a moving target, able to elude the intended effect of 
almost any fixed set of regulations. 

Without a settlement, the state and class action cases against the companies 
will proceed. There will be ever more document disclosures, leading to 
victories in court -- and in the court of public opinion. The ever-accelerating 
political momentum will create the climate in which stiff and sudden tax 
increases, along with other tobacco control measures, can be pushed through 
Congress, and FDA authority strengthened, or confirmed if necessary. The 
disclosures will spin off into more intensive and diverse criminal 
investigations and eventually prosecutions; these too will shift the political 
climate, facilitating Congressional passage of meaningful tax and regulatory 
reforms. 

Meanwhile, the state attorneys general will continue to prosecute their cases, 
or settle them individually. In total, the states by themselves will win or settle 
for hundreds of billions of dollars, probably approaching the $368 billion of 
the proposed deal, meaning the major, tangible benefit of the proposed deal -
the price increase to offset the companies' payment obligations -- will be 
achieved without making any concessions to the industry. The "most favored 
nation" clauses in the state settlements -- provisions establishing that early 
settling states automatically gain the regulatory benefits obtained by later 
settling states (such as Florida's billboard regulations), and included in the 
Mississippi and Florida settlements -- will provide an opportunity for a 
unique ratcheting-up process as the state cases unfold. The end result will be 
that the state cases exact most if not all of the regulatory accomplishments of 
the proposed deal. 

1 
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The "no-deal" approach will achieve far more public health benefits than 
even a revised deal could hope to offer .. and it does so without sacrificing the 
rights of present and future victims of the industry, without undermining 
the vitality of the civil justice system (itself an absolutely critical public health 
protection system), without making concessions and giving "peace" to the 
industry 

This is a realistic scenario. Stepping back from a micro-assessment of the 
provisions of the proposed deal helps make clear how quickly the ground is 
shifting in the tobacco control area and how short-sighted it would be to cut 
off the momentum against the industry. 

As Attorney General Hubert Humphrey III said in June, "Six months ago, the 
private attorney who now reportedly represents 20 states said in the Wall 
Street Journal that the campaign against Big Tobacco had 'reached a high
water mark.' 'It's foolish not to settle now; he was quoted as saying. If we'd 
settled then, we would have missed the historic settlement admissions by 
Liggett & Myers, the North Carolina judge's confirmation that nicotine is a 
drug and cigarettes are subject to full FDA regulation. We would have missed 
the Baltimore billboard cases, the Massachusetts additives case, and the sight 
of a retired senior executive of Philip Morris taking the fifth in one of four 
federal criminal grand jury proceedings." 

This year has also witnessed: 

• The disclosure by Congressman Waxman of Liggett documents detailing 
suppression of research the company thought would reduce harm from 
cigarettes by as much as 90 percent; 

• The publication of new scientific research on the effects of second-hand 
smoke; 

• The disclosure of the Florida documents; 

• Revelations of BAT's consideration of marketing root-beer-flavored 
cigarettes; 

• The filing of a new round of lawsuits against the tobacco companies by 
union health and welfare funds; 

• R.J. Reynolds' withdrawal of Joe Camel from the U.S. market; 

• The passage of a 15 cent tobacco tax (albeit one that will offset the companies 
liability under a settlement, if one is enacted); 
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• The deposed statements of the CEOs of Philip Morris and RJR that they 
believe smoking is deadly; 

• A reversal of the tobacco company effort to defund FDA tobacco-related 
enforcement activities; and 

• The settlement of the Mississippi and Florida cases for a combined sum of 
more than $14 billion, the industry agreement to the "most favored nation" 
clauses in the settlements and the Florida advertising restrictions. 

All of these developments have forced the tobacco industry on the run, and 
foreshadow the imposition of -much more penetrating industry regulations, 
restrictions and punishments than we have allowed ourselves to 
contemplate in recent years. Collectively, they show that: there is much more 
to be learned about the industry's record of suppressing scientific research -
and publicity about scientific research -- on the hazards of smoking, as well as 
the industry'S marketing-to-children strategies; there will be new emerging 
theories of tobacco company liability, based on emerging scientific evidence 
(e.g., second-hand smoke research), disclosed documents and legal 
innovations; while Big Tobacco maintains a firm hand on Congress, it is 
beginning to lose its grip; that cigarette tax increases can be pushed through 
Congress; and there is a ready alternative to a comprehensive deal -
prosecutions and selected settlements of the state cases. 

The choice is not between a stagnant status quo and the terms of the 
settlement. Rather, it is between a dynamic current environment in which 
tobacco control forces are gaining ground daily and a settlement which will 
effectively freeze tobacco control efforts for the foreseeable future. 
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DRAFT 

The proposed settlement assures jurisdiction over cigarettes and spit tobacco products, 
and places that authority with FDA The settlement raises a number ofissues about the scope of 
FDA's authority, including FDA's ability to regulate the nicotine content of these products. 

The precise scope of FDA's authority beyond cigarettes and spit tobacco is not clear in the 
settlement. The word "etc." is actually used on page 13 of the settlement document to describe 
FDA's jurisdiction over tobacco products. What remains unclear is whether the agency remains 
free to investigate cigars and other tobacco products, and then assert jurisdiction and apply the 
final rule to cigars and these other products. (One of the negotiators of the settlement has stated 
that FDA would be permitted under the deal to investigate, assert jurisdiction, and apply the final 
rule to cigars and other tobacco products to the extent it is permitted to do so under current law.) 

The settlement considerably alters FDA's authority over nicotine. New substantive and 
procedural obstacles would be placed in the agency's way before nicotine levels could be reduced 
or e1iminated. The substantive hurdles include having to demonstrate: (I) a significant reduction 
in risk; (2) tec1mologica1 feasibility; and (3) that a significant demand for contraband will not be 
created. The contraband criterion has been heavily criticized by the President and many in the 
public health community. In addition, the safety standard apparently allows FDA only to consider 
the health risks to current smokers, which would prevent consideration of risks to future smokers 
and those affected by second-hand smoke. Furthermore, the agency would have to wait 12 years 
before it could e1iminate nicotine. The new procedural burdens on the agency include having to 
employ "formal" rule making which is much more cumbersome and time-consuming than 
"informal" rule making procedures ordinarily used by FDA The combined effect of the new 
substantive and procedural criteria would probably result·in the agency receiving far less 
deference by a reviewing court if FDA's actions were challenged. 

Of the new substantive criteria, the one that seems in principle to make sense is the safety 
standard. This provision is based on the concept of "risk reduction," rather than the current 
statute's notion of demonstrating safety and efficacy. It would probably need to be re-drafted to 
overcome the problems described above. Nevertheless, a "risk reduction" approach for products 
as dangerous and addictive as cigarettes and spit tobacco may provide FDA with more flexibility 
to address the problems associated with tobacco use. 

Overa1l, l;1owever, current law enables FDA to address the nicotine issue unencumbered by 
the numerous substantive and procedural criteria included in the settlement. In any resulting court 
challenges under current law FDA would receive a fair degree of deference by reviewing courts. 
The new provisions in the settlement might effectively prevent or seriously delay a future FDA 
from reducing the nicotine content of tobacco products. 

Options for consideration include: (I) codifying the agency's existing authority. over. 
tobacco products, as affirmed by the federal district court; and/or (2) converting the mandatory 
criteria in the settlement into mere "considerations" that FDA, in its discretion, could decide to 
evaluate in any agency action. 



'. . .. 

DRAFT 
2. DISCLOSURE OF TOBACCO INDUSTRY DOCUMENTS 

The settlement provides for the public disclosure of tobacco industry documents in a 
national tobacco industry document depository. The settlement further provi.des a mechanism by 
which there will be binding judicial determinations by a three-judge court regarding the disclosure . 
of documents that the industry currently claims are protected as trade secrets or are protected by 
the attorney-client or attorney-work product privilege. 

We have been told that the settlement is not intended to affect FDA's existing authority to 
request and inspect certain documents for regulatory purposes. However, the settlement's 
mechanism for reviewing privileged documents is extremely cumbersome and time-consuming, 
and it appears to be the mechanism that FDA would be subject to along with States, public and 
private litigants, other health officials, and the public. If the agency is required to follow the 
settlement's time-consuming procedures, it would make obtaining documents the agency has a 
legal right to in a timely fashion very difficult and could seriously hamper FDA's ability to 
meaningfully regulate tobacco products. This raises the question of whether there d10uld be 
additional authority for FDA in this area~ If there were to be an expansion of the settlement's 
terms, it would be important to seek subpoena authority for FDA, perhaps the only federal agency 
with major regulatory responsibility that does not currently have compulsory process. 

The tobacco industry has historically gone to great lengths to protect the confidentiality of 
its documents, thereby concealing its actions and virtually all of its scientific information about its 
products, including their addictiveness. This secrecy has served the industry well and the 
protection of confidential documents is extremely important to the industry in this settlement. 
Because of the industry's history of secrecy, the issue _of document disclosure has been debated _ 
publicly, and there are those who are emphatic that there:should be no settlement until after aIIOf 
the industry's documents have been disclosed and there is a more complete understanding of the 
true extent and nature of the industry's actions and scientific knowledge. Public health advocates 
argue that only when all the industry's information is public can the terms of the settlement be 
accurately evaluated and an informed decision be made whether to accept it. 

In addition, if this settlement is adopted, the cases brought by the States will end, and the 
States will have to obtain documents by means of the settlement's mechanism. This is potentially 
very important because it would block the efforts of the State of Minnesota, which is in the 
process of piercing the industry's claims of privilege for its documents. 

Finally, the Department of Justice questions the use of a threee-judge panel to make 
disclosure determinations on both constitutional and policy grounds. In addition, serious 
reservations have been expressed about the fairness and appropriateness of a one-time nationally
binding determination of the public disclosability of these important documents. 
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3. REDUCED RISK PRODUcrs 

The settlement contains provisions regarding the review and approval of "reduced risk" 
tobacco products. Under these provisions manufacturers would be allowed to make health claims 
if there were scientifically-based evidence that the product "significantly reduces the-rislCto< .-
health" from ordinary tobacco products. FDA is authorized to exempt such products from the 
advertising restrictions that apply to other tobacco products. There are also provisions that are 
designed to provide incentives to manufacturers to make reduced risk technology widely 
available, and FDA can require the introduction of such technology into the market after formal 
rulemaking. There are also provisions that give FDA authority to review the non-tobacco 
ingredients of cigarettes and prohibit its use unless the manufacturer can demonstrate that the 
ingredient is not harmfu1 under the intended conditions of use. Manufacturers would also be 
required to disclose ingredients of tobacco products following rules similar to, those used by food 
manufacturers. 

Several serious issues are raised by the reduced risk provisions. First, the settlement 
appears to assume that reduced risk tobacco products can be developed.and_that.thesaproducts ___ ... ____ _ 
should be marketed in the U.S. The public health community is split on this issue, and there are 
very strong opinions on both sides of the argument. This is a very complex question that should 
be the subject of vigorous national debate before being decided. That debate has not taken place, 
and it would be unwise and premature to settle such a momentous question in the settlement at 
this time. It would be more appropriate for the agency to decide that question in the futw:e. 

Second, while the settlement allows FDA to approve health claims for reduced risk 
products, it is counterintuitive to allow health claims (or a product that is so inherently dangeroWL
It is hard to imagine what health claims could be scientifi~y substantiated and therefore '
approvable by the agency. There would be concern that these claims would be perceived by the 
public as meaning that the products are safe, as opposed to only marginally less dangerous. This 
perception could have the effect of deterring smokers from quitting or encouraging individuals to 
start. (There is a separate and more detailed discussion of health claims elsewhere.) 

Third, FDA is concerned with the standard that the settlement imposes for determining 
whether a tobacco product poses less of a health risk. Instead of a scientific standard such as 
"reasonable assurance of safety and effectiveness" or "deleterious to health" which the agency 
currently uses, the settlement would have the agency determine what an "objective, reasonable 
consumer would, believe pose[s] less of a health risk." This is a much weaker and difficult to 
define standard that would provide little public health protection. 

Fourth, it appears that reduced risk products would also be subject to mandatory 
categorization as Class II products. This is troubling because it limits the agency's authority over 
such products before we even know what they are. It is inappropriate and premature to 
predetermine the class of these products before they· have been developed and to remove the 
agency's ability to determine how best to regulate such products based on their own safety and 
other characteristics. The agency strongly believes that it should retain its full current authority, 
and the flexibility that it provides, to determine how best to regulate each product. 



Fifth, the settlement provisions under which the agency would require the introduction of 
reduced risk products are also troublesome because they are very vague. They impose a very 
daunting procedural requirement (formal rulemaking) that the agency must meet in order to take 
action. It is also not clear how the agency would determine that reduced risk products are 
technologically feasible. -

Finally, there are several difficulties with the provisions regarding ingredient disclosure. 
The standard that is imposed for ingredient disclosure is the weaker food labeling requirement 
rather than the more stringent disclosure authority that is currently provided for devices. Under 
the food labeling rules, for example, many harmful ingredients could be hidden by using bland 
terms such as "flavoring." Further, the industry is given 5 years to provide available safety data 
regarding each ingredient (query whether the agency has the ability to require a manufacturer to 
develop data if none exist), while FDA is given 90 days to review all safety data This is not only 
an inadequate amount of time for the agency to act, but the settlement provides that, if the agency 
fails to act Within the specified time, the ingredient is deemed approved. This is an unworkable 
mechanism. ~ 
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4. Local-State Preemption/Federalism 

Issues: 1) To what extent should fsderal standards and 
procedures preempt state law in the tobacco area? 

Is it desirable to have separate standards and 
enforcement under federal and state law? 

If separate state standards are permitted, could they 
be limited to provisions that are more restrictive than 
federal standards, ~ federal standards would set the 
floor? 

2) Do any of the provisions violate state sovereignty? 

Background: The proposal is inconsistent in its statements about 
preemption although it appears to modify existing standards at 
least under current FDCA law and, perhaps, under other federal 
statutes. Under current law regarding preemption for devices 
under the FDCA, for example, certain state laws are preempted 
unless the state obtains an exemption from preemption. The 
proposal appears (i) to modify FDA's ability to grant exemptions 
and (ii) to heighten the burden on states seeking exemptions. 
The proposal appears to leave unaffected tobacco exclusion 
provisions in other statutes, such a§ the Federal Cigarette 
Labeling and Advertising Act, the Hazardous Substance Act, and 
the Toxic Substances Control Act. . 

Significant Relevant Considerations: 

1) Preemption: First, any preemption changes should be no more 
limiting on law enforcement than existing law. Second, there 
should be no federal preemption under the FDCA of state tort 
actions relating to tobacco products. Third, from a public 
health perspective, it would be preferable, if Constitutional, to 
have federal regulations establish the floor, with states free to 
be more restrictive if they so choose in order to protect public 
health. Fourth, federal preemption is appropriate to maintain a 
uniform national standard in the areas of labeling and warnings. 
Fifth, consideration should be given to repealing exclusions for 
tobacco in the Federal Hazardous Substance Act and the Toxic 
Substances Control Act. 

2) Federalism: In its recent ruling on the Brady bill, the 
Supreme Court significantly limited the authority of the.federal 
government to direct state official to administer or enforce a 
federal regulatory program. Thus, any provisions that anticipate 
state involvement in administration or enforcement should be 
evaluated as to whether they exceed the limits establiShed by the 
supreme Court. 

r ... 
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7. LICENSING 

The proposed settlement creates a licensing scheme for tobacco retailers that is intended 
to be administered by both federal and state authorities. Which level of gov~rnment itctiiiilly-bears . -_. 
the responsibility for overseeing the program is unclear and needs to be clarified in any legislative 
language. 

Licensing tobacco retailers is considered an important element of any comprehensive 
tobacco control effort. The ability to revoke a license and prevent a retailer from selling 
cigarettes or spit tobacco products is a powerful enforcement tool. FDA's objective is to be able 
to revoke a license if a retailer repeatedly sells tobacco products to minors. FDA is less interested 
in bearing the considerable responsibility for administering the licensing regime for more than 
500,000 tobacco retailers. 

According to SAMHSA, about thirty states have tobacco licensure requirenrents. There 
have been problems reported with the accuracy of retailer lists compiled by the states. Whatever 
current problems exist could probably be corrected with adequate resources. 

Ideally, a licensing program would be administered by the states under guidelines 
established by the federal government. In this system, repeated violations of the federal 
prohibition against the sale of tobacco products to minors would trigger revocation of the 
retailer's license to sell the products. Further legal research is needed to ensure that this 
combined federal/state program can be done. 

There are two other concerns raised by the licensing provision in the settlement. First,
under the deal a license could only be revoked after ten illegal sales to minors in a two year 
period. This is an ineffective provision because it is extremely unlikely that ten compliance checks 
could be conducted on a single retailer in a two year time frame. Second, the settlement imposes 
a maximum penalty of $50,000 on a corporation. FDA has been considering a "chain-based" 
enforcement strategy that could enable the agency to take action against regional or national 
chains that repeatedly sell tobacco products to minors. The monetary limit in the settlement is 
significantly lower than the $1 million penalty FDA has the authority to impose under the civil 
money penalty provisions of the Food, Drug, and Cosmetic Act. 
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8. Civil L!abili~y/Puni~ives/lmmuni~y/c1ass Aotions 

Issues: Whether ~he-i'n'cent'±Ves-ereate'd-"byt:nes-eprovi5rons~will 
have the appropriate public health result, and whether it is 
appropriate to settle existing actions now. 

Background: Under the settlement, current Attorney General 
actions, parens patrjae, and class actions would be resolved by 
agreement and there would be no future prosecution of such 
actions, either for past or future conduct. Punitive damages for 
past conduct would be prohibited. The companies would pay a set 
amount each year to cover the cost of any judgments. The 
allocation of annual payments among manufacturers is unclear. If 
the annual payment is more than judgments entered, the money 
would be used for public health programs. Limits are imposed on 
the amount of damages that can be paid out each year. In 
addition, any part of an individual judgment that exceeds Sl 
million will be paid only if all judgments under $1 million have 
been paid. The extent of funds available to pay judgments, and 
how judgments would be prioritized is unclear. 

Signifjcant Relevant Consideration§: 
-Policy determinations need to be made regarding the relative 
importance of: compensating individual consumers; punishing 
companies; deterring companies; creating a fund for public health 
programs. 

-A great number of risks .and variabies. could affect the potential 
amount of the liability being settled. One significant unknown 
is the content of undisclosed tobacco company documents. The 
settlement would end numerous lawsuits at a time when many 
documents are still being withheld. Although plaintiffs' 
likelihood of success is uncertain, it is possible that documents 
could come to light that would warrant imposition of greater 
penalties than contemplated by this agreement. 

-It is not clear that all of these restrictions are necessary to 
achieve tobacco "peace." The elimination of both punitive 
damages and class actions and other consolidation mechanisms is a 
Significant concession, and should be carefully evaluated. 

-The settlement imposes limits on 
action by the tobacco companies. 
appropriate deterrence effects on 
determinental to public health. 

lawsuits involVing fllture 
This limitation may not create 
future conduct. and could be 

-FDA has traditionally opposed limits on tort liability because 
such liability has provided a separate system for consumer 
protection; the settlement could significantly reduce the 
deterrent effect of tort law with respect to tobacco products. 
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10. LOOK-BACK 

Issue: Does the look-back provision act as an appropriate incentive for companies to reduce 
youth smoking? 

Considerations: The proposed settlement contains a look-back provision with the stated purpose 
of providing economic incentives to tobacco firms to achieve "dramatic and immediate reductions 
in the number of underage consumers of tobacco products." Manufacturers would face a 
surcharge if tobacco-use reduction targets were not met- computed by comparing actual underage 
tobacco use with targeted reduction percentages. Manufacturers could petition FDA for partial 
abatement (75%) of the surcharge if they act in good faith (comply with the Act). 

The proposed surcharge would be small in terms of the price ora pack of cigarettes (8 cents per 
pack)- due in part to a $2 billion cap-and with a 75% abatement would result in only 2 cents per 
pack. In addition, the cost would be passed on the customers. This amount of penalty is not 
likely to provide a strong incentive for companies to reduce youth smoking. Moredver, because 
the penalty is assessed industry wide, and not on a company-by-company basis according to each 
firms youth sales, there exists no incentive for anyone company to take extraordinary action to 
reduce its own youth market. This "free-rider" nature of the penalty is perhaps the most 
important aspect that must be modified. 

The look back provision is based .on the principle that the penalty should reflect the present 
discounted value of the profits earned by attracting youth smokers over and above the targeted 
number. But under those conditions it merely makes the industry indifferent to whether it meets 
the target or not. A larger penalty is required to achi~ve deterrence. 

Options- In order to provide a proper penalty one or more of the following could be done: 
(1) Instead of setting the penalty at I-for-l, make it a multiple of the profits - for example, the 
traditional treble damages. 
(2) Instead of computing the fine on an industry basis, the fines should be levied on a firm-by-firm 
basis to create the right incentives and to avoid the "free-rider" problem. 
(3) The look-back provision should be treated as a fine or penalty and not as a payment. This 
would insure that the amounts would not be tax deductible. 
(4) Don't dilute the penalty with abatements, either eliminate or greatly reduce the abatement or 
make it adjustable to create the proper incentives. 
(5) Instead of a one-size-fits-a11 penalty, structure the costs so that the penalty is lower the closer 
the companies get to the reduction targets. and/or 
(6) The penalty should not be reduced to avoid double counting. As it is now devised, the 
companies pay only once for the profits over time from each child. If, however, they were 
required to pay each year the child continued to smoke, then the incentive would exist to not 
induce the child to start and to convince him not to continue each year. 
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Issue: Axe there elements of the settlement that promote collusion among the companies? 

Consideration: The companies are required to make substantial annual payments and they are 
expected to collect those payments from smokers in the form of higher prices. By this device and 
others, they are encouraged to work together to achieve this goal. This and other collusion
facilitating aspects of the settlement, such as the ban on advertising and the restrictions on entry, 
will probably lead to a consolidation of market power and will most likely make the major 
tobacco companies far better off financially than they would be in the absence of a settlement. 

As noted in another paper, FTC economists fear that the inspired collusion will lead to higher 
prices than mandated. To the extent thatthe settlement facilitates cooperative price :fixing (it has 
language calling for an antitrust exemption), discourages entry, reduces advertising which largely 
leads to brand substitution, and raises the costs of output expansion, it could lead to price 
increases greater than the excise tax equivalent of the industry payment. Of course~this higher 
price would directly affect youth smoking by depressing the numbers of young people who will 
start smoking, and as such is a positive health result. 

Thus, a greater than I-for-l pass through of industry payments could lead to a rise in industry 
profits, which would be incrementally taxed at only 25%. 

Although the result will be higher prices which will likely lead to fewer smokers, economists 
generally consider collusion, per se, to be an inefficiency in the system, leading to other market 
ills. 



DRAFT 
AGRICULTURAL ISSUES 

The proposed settlement is silent about the impact of the settlement on fanners and the rural 
economy in general. Yet, this is clearly an issue that Congress will address if any settlement 
proposal receives serious consideration on the Hill. ·A number of congressional Democrats""and .. - .... ~---.- .-.~.-. 
GOP Rep. Thomas Bliley have all signaled their intent to see that fanners' interests are taken into 
account. The depth of feeling on these issues should not be underestimated: tobacco is a 
powerful cultural force in the tobacco states (60,000 small farms) and its economic payoff -- as a 
cash crop, the net income from tobacco for a farmer is estimated at 20 to 25 times greater than 
soybeans -- is significant to the individuals involved. 
In the White House meeting, Gov. Jim Hunt summarized the fanners' concerns as threefold: 
- Maintain a market for tobacco products, i.e., as much financial stability as the companies are 
getting from the settlement 
- Receive commitments from companies to buy certain amount of tobacco each year 
- Get one-time payout to fanners if the equity of their tobacco allotments is reduced by reduced 
consumption , 
The Farm Bureau has floated a proposal fo.r fanners to receive a one-time payout of $7 billion to 
take into account the loss of equity as farmers' tobacco allotments lose value. 

Considerations 

Inherent contradictions/tensions mark any serious attempt to address farmers' concerns. 

o Maintaining market stability for fanners clashes head~on with a public health goal of reduction 
in use of tobacco products. 

o Maintaining an export market for U.S. tobacco clashes head-on with efforts by U.S. to support 
tobacco control efforts of other countries. 

o Replacing tobacco with other crops clashes head-on with reality no other crop can offer 
anywhere near the economic return. (In White House meeting, crop replacement was never 
mentioned by farmers as a real possibility). 
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Minorities and Special Populations 

Background: 
The proposed Agreement does not adequately address minority communities. Minority groups 
and other special populations suffer a disproportionate"burden of tobacco-related disease and are" 
among the greatest users of tobacco products. Nationally, black men are approximately 50"/0 
more likely to die of lung cancer than are white men. Smoking rates are highest among American 
Indian/Alaskan Natives (42%) and blacks (27%), as well as for those, regardless of race, who are 
living below the poverty level (35%). 

Because of these differentials, minorities and special populations are the most likely groups to be 
affected by changes in tobacco control policies, such as those contained in the proposed 
Agreement. These changes can be expected to have a positive effect, provided that assurances 
are given that the programs and other benefits actually reach the communities most at risk. 
However, minority communities are often dependent on the tobacco industry for philanthropic 
support of civic, cultural and community activities. Accordingly, because of this hei~tened 
dependence on tobacco industry largesse, minority communities may experience a 
disproportionate adverse economic effect. 

Issues Deserving Special Consideration: 
Fun Access to Programs and Services: Minority groups and other special populations need 
to be assured full access to targeted, community-appropriate programs, media and smoking 
cessation services, particularly so that cost is not a barrier to accessing cessation services. 

Research Focused on Racial and Gender Differences: Tobacco research programs should_ 
explicitly address gender and racial differences in tobacco use and its sequenae. Inclusion or 
representative researchers should be emphasized. . 

Replacement Sponsorship: Because minority communities are disproportionately dependent 
upon tobacco industry largesse and philanthropy, settlement funds a110cated for replacing 
tobacco industry sponsorship should extend beyond sports sponsorship and include 
sponsporship for community, cultural and civic events. 

Governance and Decision-making: Explicit involvement of minority and ethnic 
communities is needed in governance and decision-making bodies established as a result of the 
proposed Agreement. In particular, the ability of communities to create more protective 
tobacco control ordinances must not be pre-empted. 

Inclusion of Tribes: In addressing Tribal issues, the proposed Agreement uses a formula 
based on tribal population as percent of state population. This does not provide adequate 
funds for successful program implementation, especia11y considering that Native Americans 
experience the nation's highest tobacco use rates. 
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The settlement generaJly codifies the advertising restrictions in FDA's final rule and thus 
removes the current uncertainty regarding the legal validity of those restric:!i()ns .. Tite s.eUJ~ment 
makesseveral-otheradditlonsthatW6uld strengilieit the effect ofiheadvertising provisions 
including a ban of all outdoor tobacco advertising and advertising on the Internet. The provisions 
concerning point of sale advertising, which limit the number of signs and restrict their location and 
size, offer a public health benefit by closing an important avenue of appeal to young people in 
retail establishments. Perhaps of greatest importance, the settlement would incorporate the 
advertising and marketing provisions in consent orders with the States that will be signed by the 
participating companies, so that, at least theoretically, those companies would be bound by the 
restrictions regardless oflegal challenges (for example, by the advertising industry). However, it· 
is unclear whether this approach would be constitutional. 

Many of the remaining provisions, such as the elimination of human and cartoon images 
from advertisements in adult publications and in adult facilities, are of little value and merely 
reflect the industry's current practice (for example, the recent announcement that Cool Joe Camel 
is being retired from the marketing of Camel cigarettes by R.1. Reynolds). -While the settlement's 
ban of direct and indirect payments for tobacco product placement in mo~ies, television 
programs, and video games and its prohibition of payments that "glamorize" tobacco use sound 
positive, these provisions are of little worth because they are largely unenforceable. 

The settlement preserves the ability of the industry to continue using the terms "light" and 
"low tar" as descriptors of existing and future brand lines. These terms, adopted by the industry
in the 1970's, are very problematic because they were used to persuade millions of smokers that 
these products were in fact safer than so-caUed full strength cigarettes and are widely believed to 
have kept many smokers from quitting. These products now also comprise 71 percent of the 
American market. We have a substantial body of data that show that there is in fact a significantly 
increased risk of disease from these "light" and "low tar" products. The settlement thus preserves 
. the industry's ability to use terms in its advertising that are now known to be false and misleading 
to the public and prohibits FDA from taking action against such advertising under its current 
authority in the Food, Drug, and Cosmetic Act. The only action the settlement allows FDA to 
take is to require a disclaimer stating that the products may not be less hazardous, but such 
disclaimers are ineffective with consumers. 
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As new resources for tobacco control become available from HHS agencies, state governments, 
and possibly the tobacco industry, a robust, comprehensive, and well-funded tobacco research 
program is essential to inform the development of new federal and state policies and guide the 
use of these public and private funds. 

II. Priorities 
"Tobacco-related medical research" is defined as research related to reducing tobacco use and 
reducing the burden of diseases caused by tobacco. A comprehensive research program should 
examine tobacco's impact on health, disease and quality oflife, and include studies from six 
research categories defined by the Department as biomedical, clinical, behavioral, h;a1th 
services, public health and community, and surveillance/epidemiological research. Research 
must address issues at the national, state, local, and individuailevels, and include studies of 
tobacco use among both youth and adults. Prioritization of research areas and the allocation of 
funds should be guided by the overriding principles of reducing tobacco use and reducing the 
burden of tobacco-related disease on society. 

III. Funding 
Research funding should be commensurate with the burden of disease and disability caused by 
tobacco use. The proposed settlement contains four potential funding sources, including 1) funds 
for activities to reduce tobacco usage, 2) funds for prevel1tion and cessation research, 3) the -
Tobacco Use Cessation Trust Fund, and 4) the Public Health Trust Fund (PHT). 

IV. Governance and Accountability 
The PHT will be operated as an endowment fund, and the investment income from the fund will 
define the annual expenditures for tobacco-related research. Specifically, full capitalization of 
the trust fund should be achieved over a three year rather than an eight year period. A 
Presidentially appointed board of trustees, representing the interests of both the scientific and lay 
communities, should oversee the investment and fund disbursal of the PHT. Specific protections 
are needed to prevent new research funds from supplanting Congress' current appropriations to 
agencies engaged in tobacco-related research. 
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The charge of this workgroup is to develop appropriate priorities f6rDepartuientalspeIiding or-the Tobacco 
Settlement's unallocated, or residual, funds. Options focus on promoting health and quality of life by fostering 
prevention, control, and treatment of diseases, and closing gaps in health status. 

L Principles Guiding Health Investment Trust Fund Utilization 
A. The funds will be used for health-related purposes. 
B. Funds will be directed to priority populations in order to reduce disparities. 
C. A balance will be struck between strengthening existing efforts and establishing new initiatives. 
D. Funds may not be used to supplant existing expenditures. 
E. "Funding decisions will be flexible in order to adjust for the uncertainty of this funding stream over 

time, and for changes in health priorities. 
F. The feasibility of investing of Trust Fund monies will be investigated. 

II. Proposed Options For Fnnding ($2-5 billion per option per year) J 

A. Pre to Three Program - Improving Prenatal Care and the Health Statns of Children 0-3 
This program would incorporate, and expand on, all 4 themes of the Children's Health Initiative and the 
relevant principles of the Department's Race Initiative for pregnant women and children 0-3 years old. 

• Insurance expansion for pregnant women and children 0-3 
• Outreach to Medicaid eligible pregnant women and children 0-3 
• Expanded Healthy Start quality health care (Incorporating Health Home concept) 
• Community-based programs for pregnant women and children 0-3 

(Including developmental disabilities prevention, substance abuse and mental health 
services, immunization, injury prevention and screening programs) 

B. School-Based Health Program 
This program would expand the capacity of communities to provide school-based and school-linked healtio
education and health services in areas of bighest need. 
e. Expanded Medicare Options 
This program would include such features as grants to states for borne and community-based care, reduced 
or eliminated 2 year waiting period for Medicare for the disabled, expanded respite care benefit, and 
cardiovascular disease prevention efforts. 
D. Health Programs for Indian Tribes 
This program would target urban Indian bealth, injury prevention, contract bealth services, women's and 
elder bealth, mental health services, inhalant abuse, oral health, diabetes prevention, sanitation facilities 
construction, maintenance and improvement, health care facilities construction, and tribal contract support. 
F. Children's Health Initiative (Unchanged from its current form) 

III. Accountability and Effectiveness 
The success of these programs will hinge on the ability to analyze their effectiveness quickly, and modify them 
efficiently in order to keep pace with prevalent, often rapidly changing, bealth needs. Currently available 
monitoring systems are either too crude, or too limited in their scope, to effectively handle analysis of the proposed 
multi-billion dollar programs. Therefore, in addition to the programs listed above, Tobacco Settlement funds will 
be used to incorporate the latest scientific methods into surveillance and data analysis systems. Research into 
measures of quality care and cost-effectiveness also will be funded, and results will be incorporated into the 
proposals to ensure the use of relevant state-of-the-science health and fmancial outcomes measures. 

IV. Governance 
Funds will be placed in a trust fund(s) designated the "Health Investments Trust Fund(s)." A Board of Trustees with 
balanced membership from government, scientific, academic and lay communities, will be appointed by the 
President to oversee the dispersal of funds. An outside board will review Trust Fund activities on a regular basis. 
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The Workgroup believes effective-programs to reduce tObacCo ilse require a conceited, cOordinatccl"iind synergiStic 
effort at the national, state and community level. Programs should be targeted at both adult and youth tobacco users 
and non-users and at the environmental and social factors that encourage and support the use of tobacco. The 
desired outcomes of these programs are to prevent young people from starting to use tobacco, to help current 
tobacco users to quit, to protect the health of non-smokers by eliminating exposure to ETS, and to change the social 
and environmental factors that encourage and support the use of tobacco. Comprehensive programs based on these 
principles and funded at adequate levels have been shown to be effective in reducing per capita tobacco 
consumption. 

I. Options and Recommendations for Use of Settlement in Smoking Cessation & Public Education 
A comprehensive national and state level tobacco control program is proposed. It expands the range and intensity of 
existing programs and initiates new programs to fill the gaps and meet the needs of the nation. The program 
components include media, statellocal programs, programs for special populations, school programs and cessation 
interventions, and includes surveillance and evaluation systems capable of not only assessing prograln outcomes and 
monitoring program performance but also of holding the tobacco industry accountable for its continued role in 
maintaining the use of tobacco among youth. 

II. Funds Available 

• Reduction in Tobacco Usage $ 5.325 billion 

• Programs Like ASSIST $ 3.0 billion 

• Tobacco Use Cessation Trust Fund $ 35.5 billion 

• Public Education $ 12.5 billion 

• Teams Fund $ 0.75 billion 

• Public Health Trust Fund $ 25 billion 

• Prevention/Cessation Research $ 2.5 billioor-

III. Sufficiency of Funds 
While some line items allocations in the proposed Settlement are not sufficient for all above noted components, 
funds can be re-directed between these categories to adequately fund a comprehensive program. 

IV. Key Issues to be Addressed and Areas for Potential Modification of Settlement 
• Administration of Settlement Funds. The diviSion of responsibility as outlined would present 

unique issues and challenges to DHHS for the implementation of a coordinated, synergiStic effort. 
• Funding for ASSIST Like Programs. The ASSIST level of funding is approximately $1.2 

million per state which will not provide for comprehensive programs withiD all states. 
• Additional Programs Are Needed. The overall program should be considered as a nationwide 

effort involving activities through multiple agencies and organizations at all levels. 
• The Balance Between Media, Cessation, and Public Education Programs. The funding levels 

in the Settlement are heavily weighted to cessation and media. A better balance is needed. 
• Implementation oftbe Tobacco Use Cessation Funds. The Settlement proposes a program that 

would enable most tobacco users to receive assistance tailored to the needs to the individual 
smokers, and not limited to a single attempt. There are concerns about the value of spending the 
Settlement's proposed $1 billion on a federal policy to reimburse insurers for cessation 
interventions. 

• Appropriate Allocation of Resources for Cessation and Public Education to Indian Tribes. 
The Settlement treats Tribes like states, but the formula is based on tribal population as percent of 
state popUlation, thus not providing adequate funds for successful program implementation. 
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17. Nationa1 Protoco1/Consent Decrees 

Issue: Whether tin;.'mftrtmlnn,-P'tdWCcil"'a'nti'tofi!'Ein'E"""Clecrs"es-a-re" 
legally permissible ways to help ensure compliance with the 
provisions of the settlement. 

, , 

Background: The settlement has provisions for a' "binding and 
enforceable national tobacco control Protocol" and consent 
decrees between the States and the participating tobacco 
companies. These provisions are very vague, but information in 
the settlement and from the negotiators indicates that they 
intended that the national protocol and each state consent decree 
would contain certain provisions of the settlement and be 
enforceable as contracts by the respective states. They are to 
allow the States to have independent enforcement authority, 
particularly in the event that enacted legislation is medified by 
a later Congress, or particular provisions are struck down on 
Constitutional grounds. In addition, some of the advertising 
restrictions that go beyond the FDA regulations and may be more 
vulnerable to Constitutional challenge, would only be in the 
protocol/consent decrees. 

Signjficant Relevant Considerations: 
·The national protocol and consent decrees do not appear to be 
effecti ve mechanisms that would allow the federal gove,rnment to 
direct enforcement activities, and conduct a national program to 
reduce tobacco use by young people .. Individual consent decree~
would be enforceable only by the relevant signatory states in the 
jurisdictions in which they were entered, and not by the federal 
government. 

'The federal government could not direct state enforcement 
activities conducted pursuant to the consent decrees. Federal 
legislation will need to be the source of obligations enforceable 
by federal action. 

'The consent decrees/national protocol should be considered when 
evaluating the preemption provisions of the settlement, so as to 
ensure that the preemption provisions do not inappropriately 
constrain the states from enforcing the consent decrees/national 
protocol . 

• The settlement's assumption that the use of consent decrees 
and/or a national protocol would eliminate the possibility of 
Constitutional challenge to the advertising provisions may be 
invalid. Moreover, if certain of the advertiSing restrictions 
are in federal law, they are particularly vulnerable to 
Constitutional challenge. On the other hand, if certain 
advertising restrictions (e.g., Internet advertising) are not in 
federal law, they will be less Constitutionally vulnerable, but 
may be broadly unenforceable and will likely be beyond federal 
enforcement reach. 



18. ACCESS RESTRICfIONS: KEEPING TOBACCO 
OUT OF CHILDREN'S HANDS 
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FDA issued a number of access restrictions in the final rule including setting 18 as the federal 
minimum age of sale, requiring photo ID, eliminating free samples in person and through the mail, 
eliminating the sale of single cigarettes or "kiddie packs" (packs ofless than 20 cigarettes), and 
limiting vending machines and self-service displays only to those areas where no one under 18 is 
present. 

The proposed settlement seems to intend to codify all of the access measures in the final rule 
although the language used in the document is somewhat vague. (We have been told by one of 
the leading negotiators that the industry has agreed to use the exact language of the final rule and 
to include all the access provisions.) 

In addition to incorporating the access provisions from the final rule, the settlement goes beyond 
the final rule and eliminates all vending machines and prohibits mail order sales. Futther, in 
facilities where anyone under 18 may enter, the settlement requires all tobacco products to be 
placed out-of-reach of consumers, or, if on the counter, to not be visible or accessible to 
consumers. These are positive enhancements. 

On the other hand, the proposed settlement freezes for five years any additional rule making. In 
the event that tobacco companies spend that period focusing on getting young people between the 
ages of 18 and 21 to begin smoking or using smokeless tobacco, the Agency would be blocked 
during this period from raising the federal minimum age. 

Several options could be considered. First, the actual language from the final rule should be used 
rather than the vague language in the settlement. Second, it is worth considering whether to 
eliminate this adult-only exception altogether and thereby prohibit all self-service displays. (Since 
the final rule was issued, a number of tobacco companies and retailer organizations have been 
interested in greatly expanding the types of places that would be considered adult-only. This 
option would simplify matters and prevent the expansion of such facilities beyond what the agency 
intended.) Third, the freeze could be eliminated or limited to two years. 
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19. PROTECI'lNG THE GOVERNMENT'S ABILITY TO RESPOND . 

TO CHANGING cmCUMSTANCES 

FDA currently has the ability through informal rulemaking and other mechanisms specified in the 
Federal Food, Drug, and Cosmetic ,Act t.9, impose additioIUll reg?ir~ments on cigare.!tes ~d smokeless 
tobacco should the Agency find that they are necessary to protect children and adolescents from 
tobacco. 

For example, the Agency now has the ability to raise the minimum age of sale from 18 to 19,20, or 21 
if it found that industry practices were resulting in dramatic increases in new smokers among these 
groups. Or, it could limit new types of advertising not currently employed by the industry if it found . 
that these forms of advertising were influencing children's tobacco use. Additiona\ly, the Agency could 
limit the types ofretai1ers that could sell tobacco, add new warnings to the packaging or labeling of 
tobacco products, or require plain packaging. The Agency held back from taking these steps in the fina1 
regulation but always recognized that it had the ability to take such actions in the future. 

Informal rule making also could be employed quickly and efficiently to correct or clarify any provisions 
in the final rule. It: for example, the exemption from advertising restrictions for "adult-only" 
publications was being vastly overused to permit all forms of advertising in publications read by young 
people, the Agency could eliminate this exemption. Furthermore, in the event that FDA found that 
other tobacco products Such as cigars met the definition of a drug or device under the Act, the Agency 
could assert jurisdiction over them and subject them to the same regulations as cigarettes and smokeless 
tobacco. 

The government's flexibility to respond to new tobacco industry practices or other factors resulting in 
increased tobacco use among young people is vital to the Administration's long-term ability to pro~ 
young people from tobacco. It gives the tobacco industry an enormous advantage if the goveniment is 
unable to issue new rules as needed. . 

Under the proposed settlement, the Agency is frozen for five years from taking any additional action 
except in "extraordinary conditions." This freeze will permit the tobacco industry to initiate new access 
or advertising practices secure in the knowledge that the government is prevented from doing anything 
to respond for a period of five years. Five years is a considerable length of time in the advertising 
world. (For example, from the time R.J.Reynolds introduced Joe Camel until it Camel's popularity 
among children soared was only a few years.) 

While the five-yearcfreeze is specified in the proposed settlement, the document does not affirm the 
Agency's ability after five years to issue new regulations. Iflegislation incorporates all of the current 
regulations but fails to expressly reserve to the Agency the ability to issue new regulations through 
informal rule making and other mechanisms specified in the statute, it might give the impression that 
Congress has identified all the restrictions it believes are necessary and that FDA cannot issue take any 
additioIUll actions. 

Options for addressing the above concerns include: limiting the freeze to two years, eliminating the 
freeze altogether, and expressly reserving for FDA the authority to issue new rules. 



20. COUNTER-ADVERTISING: REACHING YOUNG PEOPLEDRAFT,·.~ 
Counter-advertising is a vital element of any comprehensive tobacco control program. It is not enough 
to reduce the barrage of advertising and promotional messages young people receive that encourage 
them to smoke cigarettes or use smokeless tobacco. Young people need positive messages to help them 
reject pro-tobacco messages and to choose not to use tobacco. In addition, COlinter=-advertising is 
useful in motivating people to quit smoking and to foster support for smoke-free environments. The 
most effective nationwide counter-advertising program is one that combines multi-media efforts with 
school-based and community-based programs. It should have national, state, and local components. 
(To this end, CDC is including a $50 million counter-advertising component to its 'FY'98 budget 
request.) 

The Food, Drug, and Cosmetic Act (section 518(a» provides a mechanism for FDA to require 
manufacturers to notifY users and potential users of an unreasonable risk posed by a product. In the 
preamble to the final rule, FDA indicated that this notification process might be an appropriate means to 
require tobaccO manufacturers to fund multi-media campaigns to educate children and adolescents 
about the risks associated with tobacco products. The process for requiring companid to undertake 
this effort would consist of the Agency notifYing companies of its intent to require such action, 
providing an opportunity for a hearing, and, if necessary, imposing a "notification order." The Agency 
has not yet taken this action. 

The proposed settlement provides for the establishment of a public education program which the 
industry would fund annually for $500 million. It does not appear to place restrictions on the type of 
educational messages that could be developed. It authorizes the Secretary of Health and Human 
Services to establish a public education program to "discourage and deglamorize the use of tobacco 
products," and to make grants to state health departments to assist in carrying out these programs. _ 
However, it seems to provide primary authority to an independent non-profit organization. It is' unclear 
the extent to which the Secretary would oversee the counter-advertising program. 

In the event that this settlement were finalized, it would seem to decrease the need for FDA to use its 
authority to require companies to fund an additional campaign. The amount of the funding, the 
immediacy of the aVailability of funds, and the lack of restrictions on the type of messages are clearly 
favorable. 

Although $500 million is far more than the government has ever had to undertake counter-advertising, it 
may be somewhat less than the amount needed for a coordinated nationallstatellocal campaign. (For 
example, if a national campaign were modeled on the Massachusetts' campaign, it would require 
approximately $600 million annually.) 

Options to consider include: increasing to $600 million annually the amount of the counter-advertising 
campaign and, if an independent organization is formed to oversee the program, ensuring that such an 
organization receives overall direction or guidance from the Department. Alternatively, consideration 
should be given to having the program run by the Department so as to be able to coordinate media 
efforts with other prevention and cessation activities. 
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23. Enforcement/Penalties 

Issue: Should enforcement mechanisms and penalty provisions in 
existing law be strengthened or otherwise be changed? 

Background: Current enforcement authority is found in the 
Federal Food Drug and Cosmetic Act and Title 18 of the United 
States Code. In addition, states are required to enforce their 
laws concerning the sale of tobacco products to minors in order 
to receive federal substance abuse block grants. The proposed 
settlement contains certain new provisions, but is unclear as to 
whether existing penalty provisions would be retained, ~ 
diminished. or enhanced. 

Significant relevant considerations: Any proposal Should clarify 
that existing sanctions and penalties are either retained or form 
a threshold for developing new, enhanced provisions. Unlike the 
proposal, any new provisions should not restrict broad-based 
action, such as enforcement against "chains" for sales violation, 
with an unduly low corporate cap. That is, the government should 
be able to combine the individual fines for a large number of 
violations against the same corporate entity without being 
limited by a maximum fine per company. The government may also __ -
want to use this settlement opportunity to enhance existing 
authority with other provisions, for example: 

raising the FDCA civil money penalty maximum, currently 
$15,000 per violation, $1,000,000 per proceeding; 

giving FDA full subpoena power; or 

streamlining civil money penalty procedures to allow for 
ticketing by FDA. CUrrently, FDA must provide for an opportunity 
for a hearing before asseSSing a fine. It may be preferable to 
first issue a ticket and then provide an opportunity to appeal. 



Monitoring, Evaluation, and Program Accountability 

Background: 
All proposed program efforts (i.e., media, community, school, cessation activities, and minors' 
access advertising restriction provisions) will require a comprehensive" inonitoring and evaluation 
system to assess program impact at the state, major metropolitan, and media market levels. 
Because the nature and complexity of these needs will place unprecedented and urgent demands 

. on current systems, existing health information systems must be stregthened. Otherwise, it will 
not be possible to determine if intended public health effects are being achieved. New levels of 
monitoring and evaluation capacity at the Federal and State level are required, especially in view 
of the erosion in our public health infrastructure over the last two decades. 

While the monitoring of adult smoking behaviors at the national and state levels, and of youth 
smoking at the national level is well established, major gaps in data collection and evaluation . 
systems remain. Monitoring youth smoking is incomplete at the state leve~ 'and needs to be 
expanded to major media markets. Little infrastructure for evaluating the provision ef cessation 
interventions exists, and mechanisms to hold the tobacco industry accountable (e.g., advertising 
that influences youth, or tactics that hamper effective minors' access restrictions) are needed. 

Issues Deserving Special Consideration: 
Expanding Current Survey Mechanisms. Current monitoring and evaluation activities 
need to be expanded at the national, state, and local levels, as well as in major media markets, 
to incorporate: 1) tobacco-related knowledge, attitudes, and behaviors (e.g., detailed 
descriptions of brand preference, the incidence ofinitiation and cessation of various tobacco
use behaviors, and observation and reactions to both anti- and pro-tobacco media messages) _ 
among adults and youth; 2) exposures to both anti: and pro-tobacco programs and messages 
(e.g., anti-smoking advertisements, tobacco's portrayai on television and in the movies, 
attempts by the industry to circumvent advertising restrictions); 3) relevant policies, 
ordinances, and laws, and their enforcement; 4) biomarkers indicative of exposure to tobacco 
and tobacco smoke; and 5) current and future tobacco products' composition and design, 
including laboratory analyses of tobacco and tobacco smoke and their constituents in body 
fluids. 

Coordination ofEfTorts. The monitoring and evaluation system will need to function in a 
coordinated fashion. Currently most activities are being conducted by CDC, with SAMHSA, 
NIDA, FDA, NCI, and others also conducting monitoring and evaluation work. 

AUocation and Sufficiency of Funding. Funding for these activities should be assured and 
allocated separately from those allocated for research. Furthermore, CDC estimates that 
approximately $270 million annually will be needed to conduct the required activities. 

Expedited Clearance Mechanisms •. Thedynarnic.and rapid need for. monitoring data will. 
require expedited mechanisms for clearance of surveys and for funding of evaluation projects. 
Applied research projects to guide timely modification of intervention efforts also need 
expedited review and funding. 



26. BEALm CLAIMS 
DRAFT 

The proposed settlement envisions that conventional and so-called "less hazardous tobacco 
products" would be able to make health claims in labeling and advertising. The deal also preserves the 
industry's ability to make "light" and "low tar" claims as long as such claims are accompanied by a 
disclaimer elsewhere OIJ:the label or in an advertisement. Serious questiohs'have'been raised IihOlif tne .. 
public health benefit of these provisions and about the wisdom of deciding this issue now (as opposed to 
letting FDA decide at a future time whether to permit these claims). 

The first fundamental issue that must be addressed is whether claims should even be allowed for 
tobacco products that pose reduced risks but are still dangerous and addictive. There are some in the' 
public health community who believe there is a role for such claims. However, important lessons from 
the history of "light" and "low tar" marketing efforts are quite relevant here. Filtered "light" cigarettes 
sold over the last 30 years may have reduced tar and nicotine deliveries, but there was no concomitant 
reduction in the death and disease associated with tobacco use as result of these marketing innovations 
(perhaps becaUse smokers simply smoked more cigarettes or inhaled more deeply). As we look toward 
the next 30 years we must remember that every single cigarette on the market today, regardless of its 
nicotine level, is capable of both creating and sustaining addiction. It is arguable whether health claims 
should be permitted for innovations that may reduce the risk of products that nonetheless remain deadly 
and addictive. 

The second fundamental issue is the vagueness of the health claims provision in the settlement. 
Under the deal, "scientifically-based health claims" would be permitted for "less hazardous tobacco 
products." These terms are not defined, hence there is no way to know what the negotiators meant. 
One party to the negotiations has stated that it would be up to FDA to determine what these terms 
mean. Until legislative language is drafted and enacted into law, it is unclear whether FDA would 
indeed have that discretion and authority. - -

The third fundamental issue raised by the settlement is the provision that allows claims for "less 
hazardous tobacco products" to be exempt from the advertising restrictions in the legislation if FDA 
finds that such advertising would reduce harm and promote public health. Even if FDA retains the 
discretion to make these determinations, the wisdom of the provision remains debatable. 

The fourth fundamental issue is addressed in the "Advertising Provisions" analysis that discusses 
the impact of the "grand fathering" of certain "light" and "low tar" claims. As stated in that analysis, 
FDA would be unable to eliminate the use of these misleading terms as long as they were accompanied 
by relatively ineffective disclaimers. 
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THE WHITE HOUSE 

WASHINGTON 

May 10, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

Tobacco Negotiations 

1 b ~ - ... r - ..... , kJ t t....uMOl 

This memorandum reviews what we need to get out of our negotiations with Senators 
McCain and Hollings; what we can give up; and some ideas on opening positions an:[lrades. 
Negotiations are not scheduled to begin until Tuesday, so we can meet Monday to discuss these 
ideas and any other questions you might have. We also would like to go over spending issues, 
including the public health programs and the state m~nu; OMB is currently preparing some 
tables for this discussion. ' 

I. What we need 

A. Lookback Penalties (pp. 345-61). 

The most important (and most difficult) concession we need to secure in these 
discussions is to strengthen the 100kbacl{'jJenalties by increasing the cap and adding a company
by-company component. Along with: liability, this is the number-one concern for Conrad, 
Waxman, and many public health advocates. But Hollings and the industry will vehemently 
resist any increase in penalties as a backdoor way to drive up the price of a bill they think costs 
too much already. McCain might have given us these changes in committee, but Hollings said 
no. 

In its current form, the McCain bill includes industrywide penalties of up to $3.6 billion, 
the precise equivalent of a 20% miss. Instead of a company-specific penalty, the McCain bill 
includes a provision that could theoretically deny liability protection to a company that missed 
the targets by more than 20% -- but in its current form the provision is meaningless. 

In an earlier memo, we described three options on how to meet our concerns: (1) raise the 
cap to $4-5 billion, and add a company-specific penalty of$500 per youth smoker; (2) raise the 
cap to $4-5 billion, and add a company-specific penalty of $20 million per percentage point (the 
virtual equivalent of $500 per youth smoker); or (3) raise the cap to $5 billion, with companies 
paying the first $4 billion on the basis of adult market share and the last $[ billion on the basis of 
youth market share. These are the options you described to McCain in your office. We offered 
to cxplain these options in more detail to John Raidt, but he has yet to take us up on it. 
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We now think we have an even better idea that stacks these approaches in a way that 
might sound more attractive to the public health community but also fits more neatly into the 
current McCain bill. Here's how it would work: The first 20% would be paid industrywide, as in 
McCain. Once the industry-wide level was reached, any company that missed by more than 20% 
would be assessed an uncapped company-specific penalty of$500 for each youth smoker beyond 
the 20% miss. Under this scheme, there is no cap on penalties - just an industrywide tier for the 
first 20% and a company-specific tier beyond 20%. But because the company-specific 
component is reasonable, and doesn't kick in until 20%, there's no need for a cap because it won't 
put anybody out of business. Treasury estimates that even if youth smoking didn't decline at all, 
and companies had to pay for a 60% miss in year 10, Philip Morris would pay a company
specific penalty of less than $500 million. 

Waxman will never be satisfied with these amounts, and whatever we get will-suffer by 
comparison to the Meehan-Hansen bill, with over $1.00 a pack in company-specific penalties. 
But being able to say we have penalties that are uncapped with a company-specific component 
will go a long way with the rest of the public health crowd. Moreover, it only requires one 
change in the McCain bill: replacing the current unworkable company-specific provision linking 
a 20% miss to liability protection with our company-specific idea. We might be able to convince 
Hollings that such a trade isn't so bad from the industry's standpoint. (The public health 
community doesn't seem to care about the current provision, but industry analysts were 
somewhat alarmed by it.) 

/ 

To end up with this plan, we recommend staking-uut an opening bargaining positiqn that 
is somewhat stronger: for example, raiSing the industry cap to $5 billion, and adding an 
uncapped company-specific penalty 6f$500 for every youth smoker (not just the ones above a 
20% miss). (We could start at $750, although that is more than we discussed with McCain.) 
Another idea we could raise to frighten Hollings (and eventually relent on) is the prospect of 
seeking to strengthen the link between a 20% miss and loss ofliability protection. 

B. Environmental Tobacco Smoke (ETS) (pp. 415-20). 

The McCain bill generally requires owners of"pubJic facilities" (defined as any building 
"regularly entered by 10 or more individuals at least one day per week") to prohibit smoking 
except in specially designated smoking areas that accord with specified ventilation requirements. 
The bill excludes from this general prohibition buildings used for residential purposes and -- in 
the so-called hospitality exception -- buildings used as a "restaurant (other than a fast food 
restaurant), bar, private club, hotel guest room or common area, casino, bingo parlor, 
tobacconist's shop, or prison." The bill further provides -- in the so-called opt-out clause -- that 
none of the ETS provisions shall apply to any state that "by law, provides that [they] shall not 
apply to that State." 

Our goal is to remove the opt-out clause, which the agencies (OSHA, EPA, HHS) and the 
public health community agree very substantially diminishes the value of an otherWIse fairly 
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strong ETS provision. The tobacco industry does not much care about this section of the bill; the 
original June 20th settlement did not include any state opt-out, instead simply setting a national . 
standard. For some Republicans, however, the issue is ideological; the opt-out clause is a way of 
resisting federal (worse yet, OSHA) regulation. We should not underestimate how difficult it 
will be to remove this provision -- but we also should not underestimate the importance of this 
issue to the public health community and the need for us to come out with a solid win. 

The agencies and public health community also would like us to fight the breadth ofthe 
hospitality exception -- particularly its coverage of non-fast food restaurants and casinos, which 
are often the most unhealthy of all public facilities; the agencies have suggested phasing in (over 
a period of five or so years) the application of the bill's ETS provisions to these facilities. 
Subjecting restaurants and casinos to the bill's ETS provisions, however, would add yet another 
set of powerful interest groups to the many already fighting tobacco legislation. If we_were to 
succeed in accomplishing this objective, we might soon regret it. 

In thinking about the ETS issue, you should note that the Chafee-Harkin bill adopts a 
very different approach, which is much more amenable to Republicans. Rather than prescribing 
a national standard for public facilities, Chafee-Harkin would provide grants to states and 
building owners for progressively lowering ·exposure-levels. At the same time, Chafee-Harkin 
would provide funds for outreach and education regarding the health effects of ETS on children, 
which primarily occurs in their own homes. Some of the agencies think that a program ofthis 
kind, assuming adequate funding, could have substantial health benefits; EPA in particular is 
very supportive of the focus on childreq,.and would like us to press for funds-for this purpose 
wholly independent ofthe public facilitY standard. The public health community, howe~-er:is 
focused on a national standard and will give us little credit on the ETS issue unless we emerge 
with the standard currently in the McCain legislation minus the opt-out provision. 

In light of all the above, we recollllllend an opening position that demands both the 
removal of the opt-out clause and the elimination or narrowing of the hospitality exception. We 
can then bargain down solely to the removal of the opt-out clause. We would not initially 
mention the use of incentive grants, because McCain is likely to jump on that suggestion as an 
alternative to a national standard. At an appropriate time, however, we may want to suggest the 
addition of a grant program to a national standard, so as to make it less of an unfunded mandate. 
If such a funding stream becomes part ofthe ETS provjsions, we should try to include some 
grants for outreach and education relating to ETS's effects on children. 

C. Antitrust Exemption (pp. 628-29). 

The McCain bill exempts from the antitrust laws any concerted action among tobacco 
manufacturers if it is for purposes of (I) entering into and complying with the agreements 
(protocols, consent decrees, etc.) presumed to exist between the manufacturers and the federal 
and state governments; (2) refusing to deal with a distributor or retailer who offers products to 
underage persons or otherwise fails to comply with the requirements of the law; and (3) carrying 
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out any plan to reduce the use of tobacco products by teens if the Attorney General has 
determined that the plan is "appropriate as part orthe effort to reduce the use of tobacco products 
by underage individuals and will not have the effect of unduly restraining competition." 

The Antitrust Division hates antitrust exemptions, and this one is no exception. The 
Division worries that any antitrust exemption, no matter how carefully drafted, will tend to 
facilitate anticompetitive behavior in an industry, including price-fixing. In response to the 
argument that anti competitive behavior will only increase prices, which is what we want with 
regard to tobacco products, the Division notes that it does so by allowing the tobacco companies 
to unduly enrich themselves, which is hardly the mechanism most consistent with public health 
interests. Moreover, the Division believes that the McCain bill is not carefully drafted; rather 
than specifying clearly and precisely what kinds of concerted action tobacco manufacturers can 
undertake in what circumstances, the bill countenances concerted action of any kincb&henever 
intended to facilitate several generally defined purposes. (With regard to lack of speCificity, 
provision (1) above is particularly troubling.) Finally, the Division objects strenuously to the 
regulatory role assigned to the Attorney General by the McCain bill, noting that (1) she has no 
expertise in determining what efforts will reduce youth smoking and (2) the involvement oflaw 
enforcement officers in policy matters of this kind would set an unfortunate precedent. 

Although the Division's general inclination is to oppose any and all antitrust exemptions, 
it also acknowledges that in limited circumstances, an agreement among tobacco manufacturers 
could facilitate efforts to reduce youth smoking without imposing any real harm. (The Division 
believes that the strongest case fill: an 3lj.titrust exemption is il'l.a blii without company-specific 
lookback penalties, because such a bill lias little way of containing free-ridiiig other than by 
facilitating industry-wide agreements~) The Department is accordingly drafting a carefully 
limited exemption that we could substitute for the McCain language. We should have this new 
language on Monday. 

We recommend an opening position that calls for the elimination of the antitrust 
exemption. We may not encounter much resistance to this position. If we do, we should revert 
to the Antitrust Division's new language. The difference between eliminating the provision and 
substituting our own language is not worth terribly much -- to our own agencies, to the public 
health community, or to Democratic members of Congress. 

D. Liability Issues (pp. 431-51). 

In addition to the annual liability cap, the McCain bill contains a number of less high
profile liability provisions' that Sen. Conrad has been trying to highlight. The bill settles not only 
the state suits (as the Conrad bill itself does), but also the so-called "Castano suits" -- i.e., the 
class actions brought by Stan Chesley and others alleging the harm of addiction (not tobacco
related disease) and requesting a remedy of cessation services (not compensatory damages). The 
bill also bars suits by cities or counties located in states that have recovered funds under the Act. 
Perhaps most important, the bill prevents plaintiffs with tobacco-related claims from suing any 
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entity other than the tobacco manufacturer. including parents and affiliates, officers and directors, 
and other persons involved in the distribution chain (~, distributors, wholesalers, retailers). 
Finally, the bill provides that in claims against manufacturers, evidence relating to reduced risk 
products developed after enactment of the legislation shall be neither admissible nor 
discoverable. 

We should insist, as an initial matter, that liability limitations go only to companies that 
"return to the table" -- i.e., companies that sign a protocol with the federal government agreeing 
to abide by the bill's tenus, as well as the additional, otherwise unconstitutional advertising 
restrictions. As you recall, we have given McCain's staff a set of changes designed to make the 
bill work regardless whether the companies agree to participate. In this set of changes, we put 
the liability protections into the portion of the bill nand only into the portion ofthe bill-- that 
applies to willing parties (so-called participating manufacturers). We have reason tQbelieve that 
McCain agrees with this structure, but do not know Hollings' views. Ifwe need to, we should 
insist on the point: a company should not get liability protections if it has not agreed to accept the 
bill's tenus without challenge and to adopt additional advertising restrictions. 

As to the content of the liability protections, we want to have another conversation with 
Conrad's staff, but we are inclined to think that you should raise only the is~ue of parent and 
affiliate liability. The Justice Department largely supports the rationale of the other provisions: 
the Castano plaintiffs, like the states, were well-represented at the bargaining table, and the funds 
for cessation in the bill represent recovery for their claims; the preemption of local claims where 
a state already has collected funds prev,<;nts dguble recovery; the protection of entities down the 
distribution chain encourages companies to deal with particIPating manufacturers and effectively 
prevents them from challenging the bill's advertising provisions; and the reduced risk rule 
encourages the development of safer products. The Department has some suggested changes to 
the language in these provisions, but we suspect we can make these changes on the staff level. 
The single liability limit that seems troubling in concept -- and to which Conrad has most 
strongly objected -- is the protection of parents and affiliates of manufacturers, which would 
protect these entities from tobacco-related suit even when they have committed an independent 
wrong. Bruce Lindsey agrees that we should be able to remove this provision. 

II. What we can give away 

A. Volume Adjustment. 

The most valuable concession we can make in these discussions is to allow the annual 
payments to be adjusted for volume in the first five years (the current volume adjustment doesn't 
begin until after year 6). This change would give the industry the certainly of knowing that the 
annual payments yton't increase cigarette prices by more than $l.l 0 a pack, even if volume 
plunges. It could also reduce available revenue in the 5-year budget window by $5-10 billion. 
But it is a concession we almost certainly have to make in order to keep Joint Tax from scoring 
the McCain bill as an increase of$2 a pack. (Joint Tax is currently assuming higher retail 
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markups and other factors that will keep the price around $1.50 even with a volume adjustment.) 

In the first five years, the McCain bill provides for fixed payments by tobacco 
manufacturers of$93 billion (plus a $10 billion voluntary upfront payment). We estimate that 
these payment levels will reduce consumption by 23% and result in an effective real price 
increase of $1.1 0 per pack by 2003. Beginning in 2005, the McCain bill would adjust these 
payments as consumption rises or falls, thereby keeping the per pack cost constant. 

The industry and Wall Street were quick to criticize this approach as a death spiral, 
because the companies would still have to pay $93 billion over 5 years even though they expect 
consumption to drop nearly twice as fast as we projected. Our $1.1 0 is based on consumption at 
17.7 billion packs in 2003. Ifconsumption fell to 13 million packs, as many analysts predict, 
that would rise to $1.50. The industry also argues that at those prices, black market Sales would 
significantly reduce legal consumption, driving the price of the settlement per pack higher still. 

The major drawback of a volume adjustment is that instead oflocking in $65 billion over 
5 years, we'll end up with somewhat less. Joint Tax is iikely to assume a larger drop in 
consumption than Treasury, so with fewer packs sold, $1.10 a pack will bring in less money. 
(We've asked OMB and Treasury to prepare a memo for you on where they think Joint Tax will 
come out, based on our meeting last week.) 

We propose a volume adjustment that begins in year 2, and would be based on the 
difference in the prior year between act4.~.volume and our estimatee le~els (essentially, a 
correction of our prevously estimated vofume adjustment). This approach will keep the price per 
pack constant at $1.10, while keeping.projected industry payments as close as possible to our 
budget numbers. 

B. International Provisions (pp. 583-7, 599-628). 

The McCain bill currently contains a number of provisions on international tobacco 
control proposed by Sen. Wyden. The bill would broaden the current prohibition (the "Doggett 
provision") on using federal funds to promote tobacco products in such a way as to interfere with 
the government's ability to negotiate general tariff reductions. The bill also would impose the 
marketing, advertising, and labeling restrictions applyi~g in this country to U.S. companies, or 
their affiliates or subsidiaries, operating overseas. Finally, the bill would impose a clearly 
unconstitutional 2-cent per-pack export fee. 

Everyone in the room will dislike these provisions. McCain thinks they're silly; Hollings 
thinks they're detestable; and our own agencies object to everything noted above except the 
requirement that U.S. tobacco companies operating abroad use the same or substantially similar 
labels (most already do). As you know from listening to Rep. Pelosi, however, these provisions 
are very popular among liberal Democrats, elite opinion-makers, and the public health 
community. They believe that without these provisions, this legislation may simply export our 
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tobacco problem to other nations. 

Our bargaining position with respect to this issue is hardly optimal, because McCain and 
Hollings know our own opinion of these provisions. But in light of who supports these 
provisions, we cannot give them up without getting something substantial for them. Indeed, even 
if we do effect a good exchange, we may want to keep this part of the bargain out of the text of 
the manager's amendment. McCain's staffhas suggested, for their own reasons, that the best 
way to deal with this issue may be through a pre-rigged floor amendment (i..&" an amendment we 
would agree to support). Although this approach forces us to reveal our view of the international 
provisions, it also insulates us from the charge that we have given away these provisions in what 
could be characterized as a backroom negotiation. 

C. Attorneys' Fees Limitations (pp. 451-54). .--
The McCain bill has one provision relating to attorney's fees. This provision submits to 

arbitration, to the extent consistent with private agre~ments, any fee dispute arising from 
"litigation affected by, or legal services that ... resulted in, this Act" -- i..&" the state suits and the 
Castano actions. Under the provision, the arbitration panel makes an award to the lawyer after 
considering criteria such as the time the case required, the difficulty it involved, and the risk it 
imposed on the attorney. This provision is exactly what the lawyers in these cases want; it does 
nothing for the many Republicans who would like to limit fee awards. 

One ~ay to respond to this desire.is to impose an presumptive cap of $250 per hour on 
the awards that the arbitration panel could make. Under this provision, the arbitration panel 
could decide that the circumstances were sufficiently unusual as to call for more than $250 per 
hour, but generally would make awards within the cap. Such a provision would substantially 
(i.e., by millions and millions of dollars) cut into the awards of the Castano and state lawyers, to 
the extent that their preexisting contracts do not specify other fee arrangements. (The Justice 
Department believes that attorneys for only 15 states -- the four that have already settlc::d and II 
others -- have contractual rights that could trump such a statutory provision; we do not know 
about the lawyers for the Castano plaintiffs.) 

We do not know whether McCain will raise the issue of attorneys fees; he does not seem 
to care much about it personally, but to the extent he is pegotiating for his Caucus, he might well 
do so. Ifhe does, we should offer the above proposal; even ifhe does not, we should probably 
look for an opportunity to suggest a trade involving this kind of provision. McCain might want 
to go further, imposing still more stringent limits on the lawyers in the state and Castano suits, or 
imposing limits on the lawyers in any tobacco legislation, now or in the future. We should not 
accept the latter kind of proposal in this negotiation, because our own caucus (including Sen. 
Hollings) would view it as pro-tobacco, anti-trial lawyers, and anti-consumers. 
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Smaller Issues and Trades 

We are meeting with McCain's and Hollings' staff on Monday morning to discuss a 
number of design issues that we hope can be resolved without the principals. These include (I) 
how much to charge smokeless manufacturers; (2) how to structure the $6.5 billion liability fund; 
(3) licensing and anti-smuggling provisions; (4) document disclosure provisions; (5) inflation 
adjustments and other technical pricing issues; (6) whether and how to reduce the 17 so-called 
new federal bureaucracies; (7) whether and how to provide funds for asbestosis victims; and (8) 
how to restructure the bill to make it effective regardless whether the companies return to the 
table. Ifwe need to bump any of these issues up to the principals' level, we will let you know 
quickly. 

Assuming the issues for the principals are as stated above, we think the folloWing trade
offs make some sense: (1) strengthened lookbacks in exchange for a volume adjustment and 
elimination of the provision to remove liability caps; (2) strengthened ETS provision in exchange 
for amendment of the international provisions; (3) elimination of the antitrust exemption and 
parent company protection in exchange for attorneys' fees limitations; and (4) as we will discuss 
further tomorrow, full funding for public health programs and a good state menu in exchange for 
our agreement to no new entitlement spending ... 

_-t .: 
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THE WHITE HOUSE 

WASH INGTON 

May 12, 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

Tobacco Negotiations Status Report 

Erskine, Larry, and we held a series of meetings today in an attempt to reach agreement 
with Sen. McCain on a manager's amendment to his tobacco bill. Although we have not yet 
nailed down a deal with McCain, our discussions with him were very fruitful. In later
discussions, Sen. Daschle indicated real enthusiasm for the deal that we believe we can make. 
As explained further below, however, Sen. Conrad expressed severe disappointment on several 
Issues. 

The key features of the manager's amendment under discussion are as follows: 

I. Price. As you know, the McCain bill imposes payments of about $65 billion over the 
next five years. OMB has calculated that these payments, when passed on to price, will increase 
the price of a pack of cigarettes by $1.10. We expect, however, that CBO will say tomorrow that 
if the McCain bill becomes law, the priceofa pack of cigarettes will rise by over $2 in the next 
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five years. A large part ofthis price differential reflects disparate assumptions about how much 
the volume of cigarettes sold will decline in this period. (The more consumption declines, the 
larger the per-pack price increase necessary to make the armual industry payments.) 

To combat the new CBO figures, which will tend to support the industry's recent 
arguments, we would agree in the manager's amendment to incorporate an explicit "volume 
adjustment" in the first five years of the McCain bill. (There is already an explicit volume 
adjustment after year six; prior to this point, OMB's estimates about volume reduction were 
taken into account in setting the armual payments, but there is no correction mechanism if OMB 
is wrong.) This volume adjustment would ensure that the price increase attributable to the annual 
industry payments would not exceed $1.10 per pack, no matter how much volume declines. 
(CBO assumptions regarding additional factors, such as wholesale and retail mark-ups and state 
excise tax increases, should bring the total price increase to about $1.50 in five years.) The 
downside of this approach is that if CBO is right about how steeply consumption will fall, a 
volume adjustment will bring down the total revenue generated by the bill -- OMB estimates by 
between $5 and $10 billion in the first five years. 

Sen. Conrad is worried that if we go this route, we will wind up with far less revenue than 
is necessary to fund what people expect from a tobacco bill: It is unclear, however, what Sen, 
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Comad would do to respond to the forthcoming CBO estimates. He seems to want to insist on 
an $1.50 per pack excise tax, but CBO would score that as above $2 as well, rendering this 
approach utterly impractical. 
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2. Lookbacks. As you recall, the McCain bill has industry-wide lookback penalties 
capped at approximately $3.5 billion per year, with no company-specific penalties at all. We 
have gotten McCain and Hollings to agree to raise the cap on industry-wide penalties to $4 
billion. We have also gotten them to add a company-specific penalty wholly outside the cap of 
$1000 per child for every child by which the company misses its youth smoking targets. This 
figure represents twice the lifetime profits that a company earns from any youth smoker. Finally, 
we have gotten McCain and Hollings to agree to strengthen the provision linking a 20 percent 
miss to the loss of liability protection. Under the current provision, when a company misses by 
more than 20 percent, the government must show that a company committed affirmative 
misconduct in order to trigger the loss of liability provisions. Under the new provision, when a 
company misses by this amount, the tobacco company will have to show both that it did not 
engage in affirmative misconduct and that it used best efforts to reduce youth smoking in order to 
escape the loss ofliability protections. 

Sen. Daschle was supportive of this agreement, but Sen. Comad thought the provision on 
company-specific lookbacks is weak. His own proposal would impose far more onerous 
company-specific penalties, perhaps as much as ten or twenty times higher. We believe penalties 
of this magnitude would ensure that the companies never return to the bargaining table; we also 
could not possibly convince McCain and Hollings to accept company-specific penalties of this 
magnitude. .; . 

3. Liability. As you recall, the McCain bill provides for an annual liability cap of $6.5 
billion, while avoiding the question of whether this money comes from the annual industry 
payments or from other industry assets. McCain has now agreed to push the liability cap to $8 
billion, the exact amount of the Harkin-Chafee liability cap. (As you recall, you said you would 
sign Harkin-Chafee.) We have tentatively agreed that (1) half of the upfront payment that the 
industry makes will go to pay legal judgments and (2) when that amount is depleted, half the 
amount of judgments will come from the annual payments and half from other assets ofthe liable 
company(ies). 

Another, perhaps even more tricky set of issues has arisen around other liability 
provisions in McCain. First, the legislation provides that suits for tobacco related disease can be 
brought only against a tobacco product manufacturer, and not against a wide variety of other 
parties, including their parents and affiliates; officers, directors, employees, agents, or attorneys; 
importers, distributors, wholesalers, and retailers; suppliers of component or constituent parts; 
growers; and insurers. We have succeeded in removing this liability protection for parents and 
affiliates. We do not think anyone cares about removing protection for growers, suppliers, or 
parties down the distribution chain. Comad, however, has objected strongly to giving liability 
protection to attorneys, and we are trying to remove this provision. We may also try to remove 
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the protection for officers, directors, employees, agents, and insurers. 

Second, the McCain bill settles the Castano lawsuits, which are lawsuits brought on 
behalf of addicted (but not ill) persons for cessation services. We have succeeded in ensuring 
that the language in the bill does not at all affect the ability of plaintiffs claiming injury from 
disease to use evidence of addiction in their lawsuit. (Evidence of addiction generally would 
come in to these suits in response to the industry's charge that the plaintiff chose to smoke and 
thus assumed the risk of injury.) As currently written, however, the bill does bar all future claims 
based solely on addiction. The rationale for this provision is that the legislation itself provides 
funds for cessation services -- the exact remedy that addicted (but not ill) persons seek. Conrad, 
however, wants to continue to allow these claims in the future. We do not believe this result can 
be accomplished while settling the Castano lawsuits, which many Senators would like to do. 

Third, the McCain bill provides that no evidence relating to reduced-risk tobacco 
products is admissible in suits alleging harm from tobacco-related disease. The rationale for this 
provision, which is very similar to one ofthe federal rules of evidence, is to assure manufacturers 
that their development of safer products will not come back to haunt them in a legal proceeding. 
We have succeeded in narrowing this provision somewhat (so that such evidence, although not 
admissible at trial, will be discoverable), but apparently not enough for Conrad. We intend to 
take another run at this provision tomorrow, not because we think Conrad is right, but because 
we think the liability cap will be easier to maintain if we remove as many objections to other 
liability protections as possible. 

4. Second-Hand Smoke. As yO!l;recall, the current McCain bill has a strong 
environmental tobacco smoke (ETS) provision, but gives states the opportunity to opt out of it 
entirely. We have tentatively agreed to maintain the opportunity for an opt-out, but only if the 
state is able to demonstrate to OSHA that it has an ETS standard at least as protective of public 
health as the federal standard. This compromise, if it holds up, should get us all we need on this 
Issue. 

5. International. We think that Sens. McCain, Hollings, and Wyden have agreed to 
eliminate many of the international provisions in the current McCain bill. (Wyden was their 
original sponsor.) Under this agreement, the manager's amendment would eliminate thc 2 cents 
per pack export fee, eliminate extraterritorial restrictions on advertising and marketing, and 
eliminate restrictions on tobacco products in duty-free stores and on military bases. The 
provisions would continue to fund international tobacco control efforts and would establish a 
mechanism for multi-lateral negotiations on tobacco marketing and advertising. 

6. Spending. We have yet to have a full discussion of spending with McCain, but we 
believe we can convince him to divide money among (I) the states, (2) public health money 
(cessation, prevention, counteradvertising, etc.), (3) health research, and (4) farmers. We doubt 
we can convince M~Cain to earmark any of the state money to the specific programs we 
proposed in our budget -- child care and class size reduction. We think, however, that he will 
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agree that states must use a portion of their money (representing the federal government's share 
of Medicaid recoveries) on programs appearing on a specified menu. We are currently 
developing an agreed-upon menu with the NGA; we hope it will include between 8 and 12 health 
and children's programs, including child care and class size reduction. 

7. Bureaucracies. As you know, the industry and other opponents of the McCain 
legislation have accused it of setting up 17 new federal "bureaucracies." (Charts purporting to 
illustrate the legislation -- similar to those used in the health care debate -- are appearing all 
over.) We succeeded today in eliminating all of these 17 supposed bureaucracies, leaving a 
stripped-down, much simpler bill. 

8. Farmers. We agreed to give Sen. Hollings help in ensuring passage of the LEAF Act. 
Hollings is worried that he will lose a vote on the floor to substitute Sen. Lugar's farming plan 
for his own. As you know, Lugar's plan.would buyout all tobacco farmers and then.end the 
tobacco price support system; Hollings's plan would compensate tobacco farmers for any loss 
suffered as a result oflegislation (through buyouts and/or subsidies), while keeping the price 
support system in place. 

Please let us know if you have any thoughts on, or objections to, what we are doing in 
these negotiations. 

f, . 
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THE WHITE HOUSE 

WASHINGTON 

May 12. 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

Tobec'o NOeotiatjODS Statui Renon 

Erskine. Larry, and we held a series of meetings today in an attempt to reach agreement 
with Sen. McCain on a manager's amendment to hili tobacco bill. Although we have not yet 
nailed down a deal with McCain, our discussions with him Were very fruitful. In later 
discussions. Sen. Daschle indicated real enthusiasm for the deal that we believe we can make. 
As explained further below, however, Sen. Conrad expressed severe disappointment on sevCTBI 
issues. 

The key features of the manager's amendment under discussion are as follows: 

I. Prj,e As you know. the McCain bill imposes payments of about 565 billion over the 
next five years. OMB has calculated that these payments, when passed on to price. will increase 
the price of a pack of cigarettes by $1.10. We expect, however, that cao will say tomorrow that 
if the McCain bill becomes law. the price ofa pack ofcigareltes will rise by over $2 in the next 

~ 
five years. A large part of this price differential reflects dillparate assumptions about how much 
the volwne of cigarettes sold will decline in this period. (The more conswnption declines, the 
larger the per-pack price increase necessary to make the annual industry payments.) 

To combat the new CBO figures, which will tend to support the industry's recent 
arguments. we would agree in the manager's amendment to incorporate an explicit "volume 
adjustment" in the first five years ofthe McCain bill. (There is already an explicit volume 
adjustment after year six; prior to this point, OMB's estimates about volume reduction were 
laken into account in setting the annual payments. bUllhere is no correction mechanism if OMB 
is wrong.) This volume adjustment would ensure that the price increase attributable to the annual 
industry payments would not exceed $1. I 0 per pack. no matter how mu~h volume declines. 
(CSO assumptions regarding additional factors. such as wholesale and retail markCups and state 
excise taX increases. should bring the total price increase to about 51.50 in five years.) The 
downside of this approach is that if CDO is right about how steeply consumption will fall. a 
volume adjustment will bring down the total revenue generated by the bill - OMS estimates by 
between 55 and $10 billion in the first five years. 

Sen. Conrad is worried that if we go this route. we will wind up with far less revenue than 
is necessary to fund what people expect from a tobacco bill. It is unclear. however. what Sen. 

TOTAL P.001 
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Conrad would do to respond to the forthcoming CBO estimates. He seems to WlUlt to insist on 
an $1.50 per pack excise twt, but CBO would score that as above S2 as well, rendering this 
approach utterly impractical. 

2 

2, l.ookbackB As you recall, the McCain bill has industry-wide lookback penalties 
capped at approximately 53.S billion per year, with no complUly-spec:ific penalties at all. We 
have gotten McCain and Hollings to agree to raise the cap on industry-wide penalties to 54 
billion. We have also gotten them to add a company-specific penalty wholly outside the cap of 
$1000 per child for every child by which the complUlY misses its you.th smoking targets. This 
figure represents ~ the lifetime profits that a company earns from any youth smoker. Finally, 
we have gotten McCain and Hollings to agree to strengthen the proVision linking a 20 percent 
miss to the loss of liability protection. Under the current prOvision, when a company misses by 
more than 20 percent, the government must show that a company colJUllitted affinnative 
misconduct in order to trigger the los8 of liability provisions, Under the new provision, when a 
company misses by this amount, the lobaccg cgllJllMY will have to show both that it did not 
engage in affirmative misconduct a,w1 that it used best efforts to reduce youth smoking in order to 
escape the loss ofJiability protections. 

Sen. Daschle was supportive oflhis agreement, but Sen. Conrad thought the provision on 
company-specific: lookbac:ks is weak. His own proposal would impose far more onerous 
c:ompany-specific penalties, perhaps as much as ten or twenty times higher. We believe penalties 
of this magnitude would ensure thaI the companies never return to the bargaining table; we also 
could not possibly convince McCain and Hollings to accept company-specifie penalties of this 
magnitude. 

3 Ljabilil)', As you recall, the McCain bill provides for an annual liability cap of 56.5 
billion, while avoiding the question of whether this money comes from the annual industry 
payments or from other industry assets. McCain has now agreed to push the liability cap to $8 
billion, the exact amount of the Harkin-Chafee liability c:ap. (As you recall, you said you would 
sign Harkin-Chafee.) We have tentatively agreed that (I) half of the upfront payment that the 
industry makes will go to pay legal judgments and (2) when that amount is depleted, half the 
amount of judgments will come from the annual payments and half from other assets ofthe liable 
company(ies). 

Another, perhaps even more tricky set of issues has arisen around other liability 
provisions in McCain. First, the legislation provides that suits for tobacco related disease can be 
brought only against a tobacco product manufaeturer, and not against a wide variety of other 
parties, including their parents and affiliates; officers, directors, employees. agents. or attorneys; 
importers. distributors, wholesalers. and retailers; suppliers of component or constituent parts; 
growers; and insurers. We have succeeded in removing this liability protection for parents and 
affiliates. We do not IhiD.k anyone cares about removing protection for growers, suppliers, or 
panies down the distribution chain. Conrad, however. has objected strongly to giving liability 
protection to attorneys, and we are crying to remove this provision. We may also try to remove 
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Second, the McCain bill settles the Castano lawsuits, which are lawsuits brought on 
behalf of addicted (but not ill) persons for cessation services. We have succeeded in ensuring 
that the language in the bill does not at all affect the ability of plaintiffs claiming injury from 
disease to use evidence of addiction in their lawsuit. (Evidence of addiction genmllly would 
come in to thes,e suits in response to the industry's charge that the plaintiff chose to smoke and 
thus assumed the risk of injury.) As cUlTently written. however. the billllm bar all future claims 
based solely on addiction. The rationale for this provision is that the legislation itself provides 
funds for cessation services -- the exact remedy that addicted (but not ill) persons seek. Conrad. 
however. wants to continue to allow these claims in the future. We do not believe this result can 
be accomplished while settling the Castano lawsuits, which many Senators would like to do. 

Third. the McCain bill provides that no evidence relating to reduced-risk toba.cco 
products is admissible in suits alleging hann from tobacco-related disease. The rationale for this 
provision, which is very similar to one of the federal rules of evidence, is to assure manufacturers 
that their development of safer products will nol come back to haWlt them in a legal proceeding. 
We have succeeded in narrowing this proviSion somewhat (so that such evidence, although not 
admissible at tria\' will be discoyerable), but apparently not enollgh for Conrad. We intend to 
take another run at this provision tomotTDw, not because we think Conrad is right, but because 
we think the liability cap will be easier to maintain if we remove as many objections to other 
liability protections as possible. 

4, Second-Hand Smgke As you recall. the cmrent McCain bill has a strong 
environmental tobacco smoke (ETS) provision. but gives states the opportunity to opt out of it 
entirely. We have tentatively agreed to maintain the opportunity for an opt-out, but only jfthe 
state is able to demonslnlte to OSHA that it has an ETS standard at least as protective of public 
health as the federal standard. This compromise, ifit holds up, should get us all we need on this 
issue. 

5. Ipternational We think that Sens. McCain, Hollings, and Wyden have agreed to 
eliminate many of the international provisions in !he current McCain bill. (Wyden was their 
original sponsor.) Under this agreement, the manager's amendment would eliminate the 2 cents 
per pack export fee. eliminate extraterritorial restrictions on advertising and marketing, and 

,,~eliminate restrictions on tobacco products in duty-free stores and on military bases. The 
\J \ProVisions would continue to fund international tobacco control efforts and would establish a 

mechanism for multi-lateral negotiations on tobacco marketing and advertising. 

6 Spendjpll We have yet to have a full discussion of spending with McCain, but we 

~ 
believe we can convince him to divide money among (I) the states, (2) public health money 
(cessation, prevention, counteradvcrtising. etc.), (3) health research, and (4) farmers. We doubt 
we can convince McCain 10 eannark any of the stale money to the specific programs we 
proposed in our budget -- child care and class size reduction. We think. however. that he will 
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agree that stateS must use a portion of their money (representing the federal government's share 
of Medicaid recoveries) on programs appearing on a specified menu. We are currently 
developing an agreed-upon menu with the NGA; we hope it will include between 8 and 12 health 
and children's programs, including child care and class size reduction. 

~
.' 7 Bureaucracies. As you know, the industry and other opponents of the McCain 

legislation have accused it of setting up 17 new federal "bureaucracies." (Charts purporting to 
• , illustrate the legislalion -- si~la: to those used in the health care debate -- are ~ppeari~g all 
; , j over.) We succeeded today 10 elunmatmg all of these 17 supposed bure8ucracles,leaVlng a 

stripped-down, much simpler bill. 

8 Faanm We agreed to givc Sen. Hollings help in ensuring passage ofthe LEAF Act. 
Hollings is worried that he will lose a vote on the floor to substirute Sen. Lugar's farming plan 
for his own. As you know, Lugar's plan would buyout all tobacco farmers ancl then end the 
tobacco price support system: Hollings's plan would compensate tobacco farmers for any loss 
uffcred as a result of legislation (through buyouts anellor subsidies), while keeping the price 

support system in place. 

Please let us know if you have any thoughts on, or objections to, what we are doing in ' 
ese negotiations. 



"'1 wI-~Jt I JI-. iJ.leA 
. _ . ,. _I.~I ... "",\A,"\\""'..,.!.._._ 

.. - ' .••. _. E.lf1VV] _tv\"-"4\"~L. ~ ..... .lJ__ _ .. ___ .~. __ . ____ ... __ 

... ~~ .. _ c. ... -.:_""'> _-\.,-_.",",,"_.c.~ __ wl. __ ~_Y.!"""'._ .. ____ . __ .. _ _. __ _ 

... ::..-.. ~.'.v.~\: .V.l.t.~ -c:~_~iV\_ ""'_~ClV"'-Z ---"--"(~ t.;lu.l L:;,:c.. ';;:loli7iso f~L)1 
_ .. :z. ,,~,I:L._\.\v-= c.K ..... _~~",r __ \'tJ>_ 1.",3. :-_~~~_~,u-_ - _ ., ... - .. - .--- . -- ...... 

~N~ ? .. 3 ... S .... r_ .F.' .... "'.l_-_ J.b)., ...... P...::.~.I"'_: .. .s.o'-so .. ""\.~tA_:tl,.. ... T.-:o~J"' ..... p_,,'t_Ly. -!.I_~ ....... ll...i'-\i~t 
'1,/, -f? 1 ... "n...!6.ltJ.,s.:..Iw:wl_·~ _,\0 -to J"".l ::....I-.y._.~ ~1I.\.;.1":'\ -- - .,,-. . ... -. -" '" 

~~.lMi"'i~iM .. Lt~w""'\ __ :: __'\~:L,~ n, (.::r~ ....... .!(y.:_w.b\Lu.L-.CAA\-'1. ~!-<-Y .J"'4-<A LtAll'U._ 
• '\~ .. ",.J. "\ Iv", ,k4 I 

l-HH> .-Iv wl!i~. -') +:ib:w.~.Oo<A.W"U"L __ .1+I+'l." h.~ I"' ..... ·<out. t.. ........ IM.u.!.. ... -h -. .l. ..... l" -.t'.tMN.. lI.l' (!oJ1 tflM.flt (~ .. 
. .. _ __. _ _1>~.t"'\M.~~ .lo_. -. t.A...k. ,if. 0 .. :(>'1'1,( . h W~y«<L-... ... _. _ . _. 

~,,~"'!>-.,.~ 'T) 

:;~~~\t.l"£·'-~ fJ;>t.. ._~\:~k-= __ --~ -l.-C----- --- ---.. - - .. -. ------.--- - - .. 
IVDooU./-l",.U.YL. ~~~h..s....-: _ £i""{-,""I ~1. h." _o.~L... h ril ... l~l.i ... v . .'i .... " .. J, ........ "4!'p.".T CM. h.....L .h- (/CT., 

.. ' .... --5rtM.l.;'i-=-'~"""~~¥'; \. ...... .l~ .'o~v,. (/\A.T_ .. cIj_~.j .~_""""-,,,~lT:- . 

. Iv, f..,J :.11"'1' ;~c.\..u..\\~L __ -.", ... '\;\v-.J~. _l.. __ ...... L.. ... ,_. "'~ ~1'~~.\~ '"'. L,C>V-\..OA.v.L.l IAt".!'~' 

._.t-_.-- .. -. :J;~I.J'oV_~"VIl1"'iJwJ2. - ... -- .--- ...... -.-
_ . _. _ .. -l+ ______ ._. ~t.tM\;"'-l __ "'~"...,t'!(<..L . <M. _ ~(J_"it.L<4i~ .'Pet\.. J. ... --A. H... -1I'lUA.b~ . 

.. _. _ -l'-:;'Lbc.J."1'Vt.t.(M.1't~ - '(\~_\M..tAM.\\A.\h.H J~~v.~.~ ... _. __ .. - .... 
,\\"'-~ , 

JO#\~L,:- :./~-~~u);;,,-_.~\o..\"""~, ": .. _"'-4vrCMI -lk.ltUAfA-\e... .. --- - .--- -___ _ 
.... ___ ... _ .. ___ . ____ . _____ . __ ._ __ .. ___ ._qo .. ~_.&1rJ.k.. M'O! 

~ ----- - ..... ; -- - - ~ -- -- ----~----- ~ -

- ._---- -.-.------.-------~ -- --------------- ---------------------- ---- -

---- - -"- ----# --- -- --- -- ---_. -. - - -.-~-----, 
.: 

.... ------.-~. -- - - --.- .. - - - ...• ----- -
, 
, 

- ---.+--- -- - _. -- --_. --- -

- -t+-. 
I, . 

- .. 1+ 



· 1 -----
__ I._ :tl.~ ;.,.<I\IA.~c.,l\· ..... l...... .h M\A"\l-.-<.M.I,,,. I :t..J.o.cc.o .. -~ •. __ ._. - --. 

__ ._ __ _ _0, __ _ _ 4t"'~"'\":' .\.\-\.\I!<'-<'\o..,-.I.. \ow ~ ~L ~ .. ~~~ _"=-'"" ~ , 

_ _ __ _ ___ '_., _ . _ ~J''''''aLtt~l 
I -- .. - ~. r ur .v..\,\ ... --""'- 1~l..l"d~_ .. - -- o. '0" 

_. __ . __ ' -3-.H t" tI. lS". 3b"'lttM-t ... l.l :-N.{,A. -:.. _ ~ ... ~..\., _ t._.. ~J,. • .L Cr..,...<t. .. ~.w; .. I...M.Lu - l" Y. -t ... ......,.. 
_ ';/._lltl~~_~"'~, bo.\i!.A. : _~o'l'_\A.cc..1i~_.~,~cr~ ___ • __ Ul.~ t::Y-~ - -0 •• _ • 

- - 0 - 1-- -- - . -. -.. '- .- -. ">.:h> ~v,.~:1'Q,A(,- .. -.->, 

'P,.YMcMk <. - - .. , 
_.~ .. t1!,**~ ~ G.\k ~c-\Ur. 7? 

If - 0 '- - - ..... 

I 

n--



t.J Cynthia A. Rice 05/14/9808:08:50 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia Dailard/OPD/EOP 

cc: 
Subject: Before Sen. Kerry will c;ommit to McCain, he wants our commitment 

that we will in our SAP say the Administration support his amendment earmarking 50 percent of 
the federal share of the state dollars for child care. 

Per David Kass, they've been asked tonight to sign a letter supporting the McCain bill, and they 
want our commitment on this SAP item first. 



{] Cynthia A. Rice 05114/98 09: 18:21 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettIWHO/EOP, Cynthia Daiiard/OPD/EOP 

cc: 
Subject: Answers to Bruce's Questions from Last Night 

1) Volume adjustment options -- Josh, Jon, and Karl will have paper shortly, and are ready to 
discuss. 

2) Youth lookback surcharge survey -- By 10:00 am I will have from Gary Claxton language 
adjusting the base year for the lookback survey and proposing other technical changes (i.e., the 
survey specifications that should substitute for the Univ. of Michigan language now in the bill). 
HHS recommends that we provide a credit towards the youth smoking targets based on how much 
we think the price increase would have reduced youth smoking. 

3) Effect of State Settlements -- Currently, every state is included in the bill unless they opt out. 
However, the way the language is written now, TX, FL, and MS could probably get paid twice if a) 
they did not opt out of the bill and b) they argued successfully in court that the federal legislation is 
not "substantially similar" to their agreements. Minnesota's settlement agreement does not include 
this disputable "substantially similar" language, but instead makes clear that companies will get a 
credit against settlement payments owed Minnesota for funds the state receives due to federal 
tobacco-related legislation which are "(i) unrestricted as to their use, or (ii) are restricted to any 
form of health care or to any use related to tobacco." DOJ is preparing language ASAP to fix this 
possible double dipping problem. 

4) Castano Lawyers.. Section 704(c) of the bill (p. 440-441) settles the Castano suits and 
establishes a 3-person arbitration panel to award attorneys fees and expenses. Participating 
manufacturers pay the awards made by the arbitration panel -- outside of anything they pay in the 
annual assessment. 

5) Document Depository -- DOJ has no objections to making the document depository a non-profit 
entity. 

6) International funding language -- as you asked, we faxed to Hollings staff the language OMB 
drafted authorizing $200 million a year for international tobacco control efforts, which allows the 
President to transfer to any agency funds appropriated for this purpose. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Bruce N. Reed/OPD/EOP, Cynthia A. Rice/OPD/EOP, Cynthia Dailard/OPD/EOP 
Subject: Re: HR 3534 m1l 

This bill would amend the Unfunded Mandates Reform Act to do two things: 1) would require CSO 
to do an analysis on any legislation that would impose a private sector mandate of over $100 
million annually; 2) would require that any tax increase included in legislation be offset by a tax 
decrease (including tobacco). If either of these provisions were not met, the legislation would be 
subject to a point of order in the House of Representatives. 

OMS is not sure they want to do a SAP because of concern that the Administration would be 
taking a position on a bill that is centered around a change in House floor rules. However, I believe 
that is shortsighted. We have taken positions on bill like this before, including the original 
Unfunded Mandates Reform Act which Sally Katzen and I helped write. Another example is the 
Congressional Accountability Act. Secondly, this bill is about more than a change in House rules, it 
also impacts national policy (taxes). 

I recommend you discuss with Sally Katzen. Apparently EPA is interested in doing a SAP because 
of the impact on Superfund taxes. The bill will be on the House floor Wednesday. 
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THE WHITE HOUSE 

WASHINGTON 

May 6, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Response to Goyernor Hunt's Concerns 

Here is a brief analysis of the issues Gov. Hunt raised with you. Some of the 
industry's charges are exaggerated, but others are legitimate, and can be addressed. 

V\'I:)t-t....\ .. ~Ol 

I. Only 2% ofsmokers are underage. This is one of Goldstone's main talking points, 
but it is incorrect. About 10% of current smokers in America are underage - and 90% of 
adult smokers started while they were teens. The basis for Goldstone's charge is that 
underage smokers represent only 2% of overall cigarette consumption. That is because 
the typical underage smoker consumes only a few cigarettes a day, while adults average 
about a pack a day. 

2. The McCain bill will increase cigarette prices to $5 a pack. Hunt gave you an 
analysis by Martin Feldman of Salomon Smith Barney, the most pessimistic analyst on 
Wall Street. Feldman contends that uilder the McCain bill, adult volume will drop 40% in 
5 years (Treasury and CBO assume a 30% drop), turning $1.10 into $1.50. He also 
assumes a 60-cent markup by wholesalers and retailers, which Treasury, CBO, and most 
Wall Street analysts strongly dispute. Finally, he assumes that the industry pays the 
maximum in lookback penalties (about 35 cents in his model) on the theory that adult 
volume will decline dramatically but teen smoking will stay flat. Treasury and OMB are 
developing a volume adjustment/correction mechanism for us to propose in negotiations 
that will make it more difficult for Feldman and other analysts to spin out these disaster 
scenarios. (With a volume adjustment, the McCain bill would essentially impose a $1.10 
excise tax; without a volume adjustment, each company would have to make a set annual 
payment no matter how many cigarettes they sell.) You may not want to tell Hunt just yet 
that we're prepared to give them a volume adjustment, but you can tell him we're looking 
at it. 

3. The industIY has a 24-month inventory of domestic tobacco and won't need to buy 
any more from U S fanners ifadult consumption plunges. This is a legitimate concern. 
The industry definitely has domestic inventory - one of the reasons farmers are so anxious 
for a settlement is that the companies don't appear to be buying much tobacco at auction 
this year. (I doubt they have two years' worth, but that won't stop the companies from 
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telling farmers as much.) IfU.S. consumption drops more dramatically than we project, 
we could see lean tobacco auctions for the next few years. The best counter to Hunt's 
argument is that with the LEAF Act in place, a lot of farmers will get out of the business, 
and those who don't will have virtually guaranteed incomes anyway. We can also try to 
include the Etheridge provision requiring companies to maintain current purchases of 
domestic tobacco - although that can only survive GATT if it's a voluntary agreement by 
the companies. 

4. The McCain bjIJ includes an unconstitutional 2-cent-a-pack tax on exports and 
includes other restrictions on foreign advertising and duty-free sales that don't make 
~ Hunt is right, and we are working with Hollings and Ford to fix these provisions. 

5. RJR has $20 billion in debt. Treasury says that RJR has $7 billion in debt and 
preferred stock, but has a $10.2 billion asset in Nabisco holdings. Later this week, they 
will give you a new, more detailed analysis of Wall Street's views on the companies' 
financial condition. 

6. Because the McCajn bill requires the jndustry to pay $115 billion over 5 years but 
has no volume adjustment in the first 5 years accounting rules will force all companies to 
book their share of $115 billion on day one The five-year number is more like $100 
billion (with the government netting only $60-70 billion because of scoring conventions), 
but the basic concern is real. Moody's and other analysts share Hunt's view that without a 
volume adjustment, the payments would have to be treated like debt. That is one of the 
reasons why Treasury and OMBhave come around to the idea of a volume adjustment. 

7. If the companies go broke industry stockholders will lose $150 billion and the 
Dow will plummet triggering an Asiari-style financial crisis. When Treasury completes its 
new analysis, you can judge the bankruptcy risk for yourself Although Philip Morris is a 
component of the Dow, the risk to the stock market seems rather small, since Wall Street 
currently values the tobacco companies' domestic operations at close to zero. 

8. Philip Morris has $100 billion in market cap ISS 000 employees worldwide and 
$6 billion in exports. Hunt is right: PM is the 6th most profitable Fortune 500 company. 
It will be the last tobacco company to go out of business. 

9. A Cornell study shows that price iilcreases have little or no impact on youth 
smoking. This is true, but almost every other study shows that price does have a 
significant impact. Treasury has compiled a survey of major studies. Our estimate of a 
32% drop from $1.10 is at the conservative end of the scale. The CBO model projects a 
34% drop. Others range from 28% to 65%. The truth is, there has never been a price 
shock of this magnitude in the U.S., so we don't really know what will happen - but 
almost all the experts assume teen smoking will drop a lot. The experience in other 
countries is mixed: in England, teen smoking has continued despite high prices, but in 
Canada, which may be culturally more similar to the U. S., price increases cut teen 
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smoking in half (before concerns about smuggling led the government to roll back the 
price). 

10. Canada and Sweden rolled back price increases because of smuggling and a black 
market. Canada's experience proves Shalala's point that there can only be a black market 
if the companies know about it. When Canada increased cigarette taxes, exports of 
Canadian cigarettes suddenly skyrocketed from 100 million packs a year to 700 million 
packs a year. Hunt is also right about Sweden, which just cut taxes 27% in an effort to 
curb smuggling. Our proposed regulatory scheme, largely incorporated in McCain's bill, 
should reduce the threat of smuggling significantly by creating a closed distribution 
system, marking cigarettes for export, and imposing tough penalties for violations. 

,.j, . 
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Record Type: Record 

To: Bruce N, Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A, Rice/OPD/EOP 

cc: 
Subject: Chiles 

Just was talking to Gary Claxton about another matter and he asked me to forward on a message 
to you guys, When Gary met with Governor Chiles' staff today, they made a pitch for us to use 
the Governor to help push the tobacco bill, I asked if the Governor was now in the position of 
strongly pushing for a Federal bill and Gary said the Chiles' staff said yes. 

At any rate, Gary just wanted to make sure you guys knew this. Just making another one of my 
major contributions to the tobacco bill. .. 

cj 



THE WHITE HOUSE 

WASHINGTON 

April 15, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with C. Everett Koop 

As you know, we are aiming for a strong, comprehensive tobacco bill that meets our core 
public health objectives and that the industry might swallow in the end. Without industry consent, 
some provisions in comprehensive legislation (i.e., the most far-reaching advertising restrictions) 
would be impossible, while other provisions (e.g., narrower advertising restrictions and look-back 
penalties) would be in litigation for years. We should not compromise our objectives to secure 
that consent, but at the same time we should not ask for more than we need to achieve our public 
health goals and in the process destroy any chance of industry acquiescence. 

With the overwhelming vote in favor of the McCain legislation in the Senate Commerce 
Committee and the subsequent announcement of the tobacco industry that it will fight this 
legislation, we have entered into a new phase of our effort to procure a comprehensive tobacco 
bill to reduce youth smoking. The Commerce Committee vote two weeks ago brought new. 
momentum to this legislative effort, and the industry's response should only add to that 
momentum, by making it even harder for Members of Congress to block legislation, lest they look 
as if they are doing the industry's bidding. 

Given this growing momentum, we thought it made sense for you to meet with Dr. Koop, 
given his high visibility on this issue. Over the past two weeks he has been critical publicly of the 
McCain bill, particularly with regard to the lack of company specific lookback penalties, and due 
to the liability cap. Specifically, he has said that the bill's programs to reduce the number of 
children who smoke are too weak, and its protections of the tobacco industry are too strong. He 
believes that the price per pack of cigarettes needs to be raised by $2 to prevent teens from 
smoking; instead of the $1.10 contained in the bill. 

Your goal for this meeting should be to persuade him that we need to work hard, and work 
together, in order to ensure passage of comprehensive tobacco legislation that achieves our public 
health goals. At the same time, he needs to understand that we should be reasonable in our 
demands, and ensure that we don't demand too much, lest the entire legislative effort should fall 
apart. IfKoop raises his concerns, you may want to say: 

• The McCain bill represents dramatic progress. The 19-1 vote in the Senate Commerce 
Committee shows that we have real momentum in both parties to pass comprehensive 
tobacco legislation this year. 
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• You have done a tremendous job over the past few decades of alerting Americans to the 
dangers of smoking, and we very much appreciate your ongoing efforts to reduce youth 
smoking. 

• We agree that we need to strengthen the lookback penalties, and we will continue to work 
with Congress toward achieving that goal. However, we also believe that we need to be 
reasonable in our demands. 

• We will work hard to make sure the public health programs such as cessation and counter
advertising get funding. 

• We have to work every bit as hard to protect the programs we have already made on FDA 
and other issues. Our # I enemy is a skinny bill. 



.,. 

THE WHITE HOUSE 

WASHINGTON 

April 17, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with Senator Daschle 

As you know, we believe the best way to get a strong, comprehensive bill that meets our 
core public health objectives is to engage in negotiations with Senators Lott, Daschle, McCain, 
and Hollings that are designed to produce an agreed-upon bill to go to the Senate floor. The 
greatest danger we face is chaos on the Senate floor, in which some amendments roll back what 
we already have achieved (~, on FDA jurisdiction), while other amendments make the bill 
essentially unpassable (~, by stripping all liability protections while increasing the overall 
price of the deal). 

The goal of this meeting should be to make clear to Senator Daschle that we want to 
negotiate before going to the floor. He needs to understand that we should be reasonable in our 
demands, and ensure that we don't demand too much, lest the entire legislative effort should fall 
apart. You may want to say: 

• The McCain bill represents dramatic progress. The \9-\ vote in the Senate-Comme~ce 
Committee shows that we have real momentum in both parties to pass c-omprehensive 
tobacco legislation this year. 

• The best way to put pressure on the Republicans is to get an overwhelming vote for a good 
bill in the Senate, and beat Gingrich over the head with it until the House acts. 

• We do want to strengthen the bill -- but we need to be reasonable in our demands. 

• We have a lot to lose from chaos on the floor: a Jeffords amendment to weaken FDA; a 
Lugar amendment to gut farmers; party line votes on how to spend the money. 

• Our # 1 enemy is a skinny bill, one that raises the price of cigarettes without restricting 
advertising or including public health efforts. We need to push for improvements we can 
achieve while protecting the progress we have already make on FDA and other issues. 

• We should seek to: 

1. Strengthen the penalties, by including a company-specific component, and increasing the 
industry-wide surcharge cap above $3.5 billion. 

2. Ensure spending on research, public health, and farmers, and press for spending on child 
care and education (or at least a menu including these programs). 
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3. Eliminate the antitrust exemption. 
4. Eliminate the "opt-out" provision that allows states to adopt weaker environmental 

tobacco smoke, or second-hand smoke, laws. 
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THE WHITE HOUSE 

WASH INGTON 

\ April 9. 1998 

MEMORANDUM FOR THE P~iIDENT 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

McCajn Legislatjon 

With the overwhelming vote in favor of the McCain legislation in the Senate Commerce 
Committee and the subsequent announcement of the tobacco industry that it will fight this 
legislation, we have entered into a new phase of our effort to procure a comprehensive tobacco 
bill to reduce youth smoking. The Commerce Committee vote last week brought new 
momentum to this legislative effort. The industry's response should only add to that momentum, 
by making it even harder for Members of Congress to block legislation, lest they look as if they 
are doing the industry's bidding. 

The broad consensus among your advisors is that we should aim for a strong, 
comprehensive bill that meets our core public health objectives and that the industry might 
reluctantly swallow in the end. Without industry consent, some provisions in comprehensive 
legislation (i.&., the most far-reaching advertising restrictions) would be impossible, while other 
provisions (~, narrower advertising restrictions and lookback penalties) would be in litigation 
for years. We should not compromise our objectives to secure that consent, but at the same time 
we should not ask for more than we need to achieve our public health goals and in the process 
destroy any chance of industry acquiescence. In any event, most of your advisors believe that 
efforts to push the price too far would be counterproductive, because tobacco-state Democrats 
will join with Republicans to derail a bill that goes as far as some in the public health community. 
might like. Instead, we should try to address the aspects of the McCain bill that are most 
important to us and to securing broad Democratic support. 

Your advisors also agree that the best way to get this kind of bill is to engage in 
negotiations with Senators Lott, Daschie, McCain. and Hollings that are designed to produce an 
agreed-upon bill to go to the Senate floor. The greatest danger we face is chaos on the Senate 
floor, in which some amendments roll back what we already have achieved (~, on FDA 
jurisdiction), while other amendments make the bill essentially unpassable (~, by stripping all 
liability protections while increasing the overall price of the deal). 

We recommend against direct discussions with the industry at this stage; we doubt they 
would level with us anyway. Assuming Senator Hollings is in the room, we should have a 
decent sense of the indUStry's concerns, and of course we have more-than-adequate lines of 
communication to the public health community. 
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We list below several aspects of the McCain legislation in which we should seek changes 
during these negotiations. Note that FDA jurisdiction does not appear on this list; we were able 
to reach an agreement on this issue with Senators McCain and Frist, prior to the Commerce 
Committee vote, that satisfies all our regulatory needs and objectives. 

l. Youth Lookback Penalties 

We already have said that Congress must strengthen the lookback penalties in the 
McCain legislation, by incorporating some company-specific penalties and raising the cap on the 
industry surcharge. The incorporation of some company-specific penalties is a core demand of , 
the public health community, and is strongly supported by HHS and Treasury. Such penalties, 
however, may be unacceptable to the industry, and especially to Phillip Morris because of its 
disproportionately large share of the youth market. (Unlike industrywide penalties, which can be 
passed on in the form of higher prices, company-specific penalties come straight out of a 

~ 
company's profits.) Bruce Lindsey has noted that even if we need to make demands in this area, 
we should not let the issue of company-specific penalties become grounds for vetoing the bill. 
We agree, but think it is important to try to, find a way to address this issue. 

A number of approaches are available, and we should not now tie ourselves down to any 
of them. A company-specific penalty developed by Treasury and HHS would impose a $500 fee 
for every child by which a company misses the targets (i.e., if a company misses the target by 
10,000 children, it would pay a fee of $5,000,000). This per-child surcharge represents the 
present value of the profits a company would gain from addicting a teenager over his lifetime. 
Treasury estimates that the total cost of this penalty -- i&., across all companies -- could reach as 
much as $500 million a year. Another approach, probably more acceptable to the industry, 
would be to allow suits between companies for redistribution of the industry-wide penalty. Such 

(

indemnification suits would create a potential for transforming the industry surcharge into a 
company-specific penalty scheme, without increasing the overall cost of the penalty provisions. 
We will continue to try to develop creative solutions in this area so that we can enter negotiations 
with a range of proposals. 

Raising the cap on industry-wide penalties is obviously an easier matter. We would 
suggest proposing a change from the current $3.5 billion to $4 to $5 billion if possible. 

II. Price per Pack and Spending 

Price per Pack 

We should not demand any increase in the McCain bill's funding levels in the first five 
years, because McCain essentially adopted our own budget numbers (while adding a $10 billion 
up-front payment). We recommend waiting until CBO scores the McCain bill before deciding 
whether to seek any increase in funding levels in later years. (McCain has asked CBO to score 
his bill by the time Congress returns.) Congressional scorekeepers may well estimate that the 
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yearly payments in the bill will increase the price of cigarettes not by the $1.10 we estimated. but 
by the $1.50 that the public health community has most often demanded. The higher figure may 
result from assumptions by CBO that (I) states will use the opportunity to increase state excise 
taxes, further reducing the number of packs sold and (2) the bill will significantly increase the 
black market for cigarettes, resulting in fewer than expected packs sold through the legitimate 
retail market. By reducing the number of expected packs sold, both of these changes would 
increase the per-pack price estimate, because the annual industry payment set in legislation 
would be spread among fewer packs. Once we know the actual per-pack price increase 
calculated by Congressional scorekeepers, we will be in a better position to determine whether 
we should push for a small increase in funding levels after the fifth year. 

Spending 

We hope for bipartisan consensus on much of the spending: we think Members could 
agree on approximately $10 billion over 5 years for farmers; $10 billion for prevention, 
cessation, counteradvertising, FDA enforcement, and other public health programs; $10-15 
billion for research (the Republicans may want to limit these funds to NIH); and $20-25 billion 
for states. This distribution leaves about $15 billion on the table, which Republicans will want to 
spend on Medicare or tax cuts and Democrats will want to spend on programs like child care and 
school construction. 

One issue will concern the use of the state money. Our budget earmarked 57 percent of 
the state funding for child care, class size, and Medicaid outreach initiatives. As we go forward, 
we should argue at a minimum for a men)! of state programs, such as child care and education, on 
which states would have to use a significant portion of their funds. For example, in the Harkin
Chafee bill, half of the state funds must be spent on one of 20 listed programs, which include 
child care, K-12 education, Medicaid, the Child Health Insurance Program, and Head Start. 

Another issue, more important in the out-years, concerns the amount of money allocated 
to paying legal judgments. The June 20th settlementput only a few billion dollars into the tort 
fund in the first five years, on the theory. that lawsuits against the industry would take some time 
to come to judgment. Congress may well use the same assumption, given competing spending 
priorities. But once this initial grace period is concluded, Congress must figure out how to fund 
legal judgments. The June 20th settlement placed a $5 billion annual cap on judgments, with $4 
billion coming from the industry'S base payments to the government and $1 billion (a kind of 
copayment) from the defendant companies' coffers. The McCain bill establishes a $6.5 billion 
cap; McCain contemplated that $5.2 would come trom the industry's base payments, with $1.3 
as a copayment, but his bill does not actually address this issue. Some in the public health world 
may begin to call for the entire amount to be paid by the companies, outside of their payments to 
the government. This change, however, would add an enormous amount to the total cost of the 
deal and could doom prospects for legislation. Room for a tort fund thus will have to be found in 
the out-years by squeezing some of the spending listed above. 

3 
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III. Antitrust Exemption 

The McCain bill contains antitrust exemptions for the tobacco industry that are not 
necessary to achieve the goals of the legislation and may have serious anticompetitive effects, 
As written, the bill exempts any and all agreements designed to "reduce the use of tobacco 
products by underage indiyiduals." This exemption could cover (among other things) pricec 

~
fiXing agreements of all sorts. The Department of Justice believes strongly, and we agree, that 

("fA we should oppose all antitrust exemptions, except possibly for a narrowly-drawn exemption 
~ d~ned t9 allow companies to agree to restrict their advertising and marketing to children. 

IV. International Tobacco Control Efforts 

As part of the public health spending noted above, we believe we should include 
significant funding ($200 million a year) for international tobacco control efforts. These funds 
should be spent on both governmental and non-governmental efforts to promote public health 
and smoking prevention efforts abroad. 

The McCain bill has several additional international provisions that we would like to 
change so that they do not interfere with our diplomatic and trade priorities. For example, 
although we support the bill's effort to prohibit U.S. government support for promotion of 
tobacco overseas, we need to ensure that the language does not interfere with USTR's ability to 
negotiate tariff reductions Q!:)nt@r.il_!yith L!eatrnent of other flf8~l!ie~. In addition, the McCain 
bill contains a provision that the State Department arid HHS consider problematic and 
unenforceable, which would require U.S. companies to abide by the new labeling and advertising 

(

requirements when doing business in other countries. The industry strongly objects to these 
provisions for a different reason, because it views them as a real threat to its international 
operations. 

V. Environmental Tobacco Smoke 

The McCain bill would exempt the hospitality industry (restaurants, bars, casinos, etc.) 
from its environmental tobacco smoke provisions, which ban smoking, except in enclosed and 
specially ventilated areas, in public facilities. In addition, the bill would allow individual states 
to "opt out" of all of the provisions, even if the state had no ETS protections of its own. 

1 Although HHS strongly opposes the hospitality exception (workers in the hospitality industry 
. face grave risks from second-hand smoke), we doubt it is politically feasible to remove it. Wc 
should, however, try hard to eliminate the state opt-out provision, which could leave many of the 
nation's citizens without any protection from ETS. Alternatively, we might consider pushing the 
Harkin-Chafee approach to this issue, which rather than imposing a ban would provide funds to 
States that progressively reduce exposure to ETS. 

4 
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VI. Liability Provisions 

We believe we should adhere to the basic structure of the liability provisions in the 
McCain legislation. !fwe need to make these provisions a bit tougher, we can try to raise the cap 
from the current $6.5 billion to the $8 billion contained in Harkin·Chafee. Note, however, that 
doing so only compounds the budgetary issues surrounding the tort fund noted earlier in this 
memo: to the extent that money for tort judgments come from the industry's payments to the 
government, that money squeezes out funds for public health and other priorities; conversely, to 
the extent that money for tort judgments comes over and above the industry's payments to the 
government, the expected cost of the deal to the industry increases. 

Finally, we may want to change the provisions in the McCain legislation that deny the 
liability cap to certain companies. The current provision, which has received almost no attention, 
lifts the cap for companies that miss the youth lookback target by more than 20 percentage points 
if they also have violated the Act or taken action to "undermine the achievement of youth 

~
mOking reductions." Because of the vagueness of this standard, the provision may have little or 

no effect. We should either tighten it (by linking the cap only to objective measures) or discard it 
entirely. Especially if we try to make the liability provisions tougher in other areas, agreeing to 
liminate the provision may prove useful. 

VII. Constitutional Issues 

The Department of Justice is prepared to recommend changes to the advertising, 
(marketing: and other speech.~elated provision~ o.f the legislation in the event that the industry 
does not sIgn protocols agreemg to these restnctlOns. The Departrnent also would hke us to 

ress for the elimination of all provisions regulating non-commercial speech, such as one that 
forbids companies from lobbying Congress, regardless whether the companies offer agreement. 

5 



., . 
. . 

Conclusion 

In summary, we would recommend seeking these improvements: 

Youth Lookback Penalties 

• Incorporate some company-specific component in the penalty scheme 
• Increase the industry-wide surcharge cap from $3.5 billion to between $4 and $5 billion 

Price and Spending 

• No change in annual payment amounts in first five years; wait until CBO scores before 
deciding whether to seek later changes 

• Ensure spending on research, public health, and farmers, press for spending on child care 
and education, or at least a menu including these programs 

Antitrust Exemption 

• Eliminate the antitrust exemption 

International Tobacco Control 

• Support funding for governmental and non-governmental organizations 
• Narrow provision prohibiting U.S. support for promotion of tobacco overseas to ensure it 

does not interfere with USTR authority to negotiate treaties 
• Remove requirement that companies must abide by new labeling and marketing 

requirements when operating overseas 

Environmental Tobacco Smoke 

• Eliminate "opt-out" provision that allows states to.adopt weaker laws 

Liability 

• Retain basic structure of liability priorities 
• Consider modifying level of cap and relation of cap to youth reduction targets 

Constitutional Issues 

• Recommend changes to minimize Constitutional difficulties 

6 



5enate Panel Would Preempt Cities' Right to Sue Big Tobacco; 
Commerce Committee Approves Plan With No Clear Local Role· 
by Kristin E. Connier 

A settlement as approved by 
a Senate committee last week 
would preempt every local gov
ernment's legal right to sue 
tobacco oompanies. As it stands 
this measure protect8 tobacco 
companies from suits by cities to 
recover the tobacco-related Med
icaid expenses footed by commu
nities. 

The Senate Commerce Com
mittee approved 'The Tobacco 
Products Control Ad of 1998" (8-
1415) in a 19-1 vote late last 
Wednesday. The bill, introduced 
by Commerce Committee Chair
man John McCain (R-Ariz.) 
would implement a Global 
lbbacco Settlement that would 
limit tobacco companies' limited 
legal liability in exchange for 
tobacco advertising restrictions 
and a half-trillion dollars in pay
ments. 

lawsuits 

some local 
regaM to ciga. 

reete and tobacco use and it 
leaves unresolved what, if any, 
new unfunded mandates would 
be impoSed on cities and towns 
to enforce the bill's provisions. 

The bill would cap tobacco 
company liability at $6.5 billion 
annually and raise the tax on 
packag.s of cigarett.s to $1.10 
over five yean. The tobacco com
panies would be required to pay 
$516 billion over 25 years tocov
or legal damages as Wen as for 
anti-6lDoking, education, and 
research programs. 

The Food and Drug Adminis
tration 'WOuld gain exPanded 
authority to regulate nicotine as 
a drug. Targets for reduction in 
youth smoking would be set at 
60 percent over 10 years by this 
legislation. 

San Francisco City Attorney, 
Louise Renne, who actively lob
bied prior to the mark~up in 

nU.cmpts t.o prot..cct. local govern
ments againl,t fcdernl preemp
tion and to have a funding mech
anism implemented in the legis
lation for local government com
pensation of unique and sub
stantial health cnre costs 
incurred in serving individuals 
with tobacco-related diseases 
said, "Local governments were 
an early driving force in suing 
the tobacco industry. San Fran
cisco alone sued before 10 of the 
state attorneys gcnernl. Local 
governments are key to the suc
cessful implementation of any 
federal tobacco legislation. Local 
governments need to be protect
ed from having their lawsuits 
extinguished by this legislation." 
Renne along with National Ass0-
ciation of Counties President 
and Hennepin County Board of 
Commissioner Chair Randy 
Johnson met with Clinton 
Administration officials two 
weeks ago to discuss local gov
ernment concerns in 'the tobacco 
legislation. 

The bill was criticized by 
member'S of both the public 
health community and the 
tobacco industry. Many commit
tee me~bers voted to approve 
the legislation in the Commerce 
Committee, but noted that there 
were still issues that would have 
to be hammered out on the floor 
of the senate. 

The McCain bill docs provide 
some protecti.on of local govem~ 
ment CCLntro( and grants to local~ 
ities and states for health relat
ed programs. The bill does not 
include a repeal of a thirty year 
old law, the Federal Cigarette 
and Advertlsing Act, which pre
vents states and localities from 
imposing stricter laws control~ 
ling tobaooo. Also, states and 
local governments would not be 
able to provide any stronger 
requirements relating to perfor~ 
mance standards., premarket 
approva!, adulteration, mis~ 
branding. registration, report
ing, good manufacturing stan
dards, reduced risk products, or 
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other areas relating to safety of 
tobacco products. The Food and 
Drug Administration (FDA) 
would retain control over these 
provisions, but states and locali
ties could obtain waivers to con~ 
trol these areas from the Secre
tary of Health and Human Ser~ 
vices in certain circumstances. 

The bill would provide sever~ 
al grant opportunities for local 
governments to receive funds to 
support anti-tobacco education 
and cessation efforts. The 
amounts of these grants will not 
be solidified until the bill reach~ 
es the floor of the Senate. 

The legislation also provides 
for a state, tribal, and federal 
licensing program that the FDA 
would draft.. The FDA would 
draft model state programs in 
consultation with state and local 
officials. It is unclear how the 
enforcement program would 
operate, thus it will likely also be 
considered on the Senate floor 
with·a number of outstanding 
issues. 

Sen. Wendell Ford (D~Ky.) 
was succeSsruI in rolling in his 
LEAF Act, that would provide 
aSllistance to fanners. Ford's 

provision creates a 'Ibbacco Com~ 
munity Revitalization Trust 
Fund, provides assistance in ec0-

nomic development grants, 
worker transition, and quota 
p8ylnents tobacco reliant com~ 
munities. Additionally, it would 
provide farmers with education- . 
al and economic assistance to 
learn another trade and pro
vides immunity to tobacx:o pro
ducers and warehouse owners. 

Commerce Committee Chair
man McCain noted that tne 
Clinton Administration. the 
Commerce Committee, and oth~ 
er Senate Committee Chainnen 
would work. in coming weeks to 
solidify the legislation before it 
reaches the floor for a vote. A 
provision regarding internation. 
al control of tobacco and global 
protection of children from 
tobacco introduoed. by Sen. Ron 
Wyden (D-Ore..) was left for more 
consideration in coming weeks 
by the Clinton Administration 
and Committee members. 

Spending provisions were not 

Lacalgovern
ments'last 
chance to be con
sidered for inclu
sion in the set
tlement will be 
during the floor 
debate. 

supposed to be considered in the 
committee debate, but the panel 
did pass a non-binding "Sense of 
the Senate" resolution that 
included compensation to states 
for Medicare and Medicaid costs, 
the Federal Black Lung Pr0.
gram, tobacco fanners and their 
communities. the 'Ibbacco and 
Asbestos Trust Fund, child care 
and child care development, clin
ical trials for cancer research at 
the National Institutes of 
Health, and Medicaid health 
insurance for children. 

The Senate is expected to 
take up this legislation soon. 
The full Senate will be expected 
to debate many issues, including 
how the settlement money will 
be spent and immunity. Local 
govemm~nts' last chance to be 
cxinsidered for inclusion in the 
settlement will be during the 
floor debate. 

Native American Issues 

Also Thursday. the Senate 
Indian Affairs Committee 
approved a measure (8. 1791) 
that would give tribal govern~ 
menta the responsibility for 
enforcement of tobacco regula
tions arid provide funds to assist 
tribes with enforcement and 
reirilhurse them for the costs of 
smoking related illnesses.. 
Native Americans would retain 
the right to use tobacco for trndi~ 
tiona! or ceremonial purposes .• 

WEEKfijl' 
F=YI re: Ci neG 

V1nd Tobacco 

Vol 21. No. 14 
www.nlc.org 

I 

(lSSN 0164-5935) 
April 6, 1998 

Official publication of the Nationall.eague of Cities, Donald J. Born!, 
Executive Director. 

Publisher. Donald J. Born~ Editor: Jeff Fletcher, M~ Editor: 
Juliarme Ryan Ryder, Assistant ManaWng Editor: Denise Baker 
Lawrence; Communications Assistant: Laura Turner. 

Fwm Mick~ l~rr~J 
I GA -I. 0=!-Orco 



THE WHITE HOUSE 

WASH INGTON 

April 15, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with C. Everett Koop 

As you know, we are aiming for a strong, comprehensive tobacco bill that meets our core 
public health objectives and that the industry might swallow in the end. Without industry consent, 
some provisions in comprehensive legislation (i.e., the most far-reaching advertising restrictions) 
would be impossible, while other provisions (e.g., narrower advertising restrictions and look-back 
penalties) would be in litigation for years. We should not compromise our objectives to secure 
that consent, but at the same time we should not ask for more than we need to achieve our public 
health goals and in the process destroy any chance of industry acquiescence. 

With the overwhelming vote in favor of the McCain legislation in the Senate Commerce 
Committee and the subsequent announcement of the tobacco industry that it will fight this 
legislation, we have entered into a new phase of our effort to procure a comprehensive tobacco 
bill to reduce youth smoking. The Commerce Committee vote two weeks ago brought new 
momentum to this legislative effort, and the industry's response should only add to that 
momentum, by making it even harder for Members of Congress to block legislation, lest they look 
as if they are doing the industry's bidding. 

Given this growing momentum, we thought it made sense for you to meet with Dr. Koop, 
given his high visibility on this issue. Over the past two weeks he has been critical publicly of the 
McCain bil~ particularly with regard to the lack of company specific lookback penalties, and due 
to the liability cap. Specifically, he has said that the bill's programs to reduce the number of 
children who smoke are too weak, and its protections of the tobacco industry are too strong. He 
believes that the price per pack of cigarettes needs to be raised by $2 to prevent teens from 
smoking, instead of the $1.10 contained in the bill. 

Your goal for this meeting should be to persuade him that we need to work hard, and work 
together, in order to ensure passage of comprehensive tobacco legislation that achieves our public 
health goals. At the same time, he needs to understand that we should be reasonable in our 
demands, and ensure that we don't demand too much, lest the entire legislative effort should fall 
apart. IfKoop raises his concerns, you may want to say: 

• The McCain bill represents dramatic progress. The 19-1 vote in the Senate Commerce 
Committee shows that we have real momentum in both parties to pass comprehensive 
tobacco legislation this year. 
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• You have done a tremendous job over the past few decades of alerting Americans to the 
dangers of smoking, and we very much appreciate your ongoing efforts to reduce youth 
smoking. 

• We agree that we need to strengthen the lookback penalties, and we will continue to work 
with Congress toward achieving that goal. However, we also believe that we need to be 
reasonable in our demands. 

• We will work hard to make sure the public health programs such as cessation and counter
advertising get funding. 

• We have to work every bit as hard to protect the programs we have already made on FDA 
and other issues. Our # 1 enemy is a skinny bill. 



tJ Cynthia A. Rice 04/07/9801 :57:51 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOp· 

cc: Laura Emmett/WHO/EOP, Cynthia Oailard/OPO/EOP, Thomas L. Freedman/OPO/EOP, Mary L. 
Smith/OPO/EOP 

Subject: I saw Ivan after my international meeting 

He said they'd be happy to get any and all bill clean-up comments -- late in the week would work. 
They are trying to complete language by the end of next week. He lamented how they're getting 
"killed" by the industry. 

He said Hollings and McCain are doing a S.C. tobacco event on Friday. Jacoby and I told him the 
President will be in Kentuck on Thursda -- Ivan said we should invite McCain and that we need 
to war to keep McCain bought in. I did not tell Ivan, but now wonder if I should have, t at or 
will be part of our Thursday event. 
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THE WHITE HOUSE 

WASHINGTON 

March 31, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with Senator McCain 

As you know, Senator McCain has provided great leadership in the Commerce Committee to 
draft a bipartisan bill that will move us significantly closer to enacting comprehensive tobacco 
legislation. We believe his bill will lay a strong foundation for further action, but also has room 
for improvement. Here are some areas that need further work: 

Penalties for Companies Missing Youth Smoking Targets 

• We believe it is critically important that individual companies have financial incentives to 
meet the youth smoking reduction targets. This means that a company that misses the 
youth smoking targets by 40 percent will pay a higher penalty than a company that misses 
by 10 percent. 

• Industry-wide penalties, while important, are not a substitute for company specific 
penalties. Since industry penalties are imposed on all firms at once, companies can pass 
them on to consumers -- thus raising the price of cigarettes more (and reducing youth 
smoking more) but without providing companies with a financial incentive to do more to 
reduce youth smoking. 

• Reducing youth smoking is our bottom line and we must make it the industries' bottom 
line -- that is why we need company specific penalties. 

Environmental Tobacco Smoke 

• When the President announced his five principles for comprehensive tobacco legislation, 
he said progress toward other public health goals should include limiting exposure to 
environmental tobacco smoke in work sites and public places. 

• We have serious concerns about this bill's provision which would allow individual States 
to "opt out" ofthe national smoke-free environment policy. This undermines and 
significantly weakens the national ETS standard by creating a patchwork system where 
states could decide to adopt weaker laws or decide against taking any action, leaving 
people with little or no protections from the hazards of environmental tobacco smoke. 



Anti-Trust Exemption 

• We are extremely skeptical of including antitrust exemptions for tobacco manufacturers 
in comprehensive legislation, which this bill does. In particular, we would strongly 
oppose any exemptions that would allow price fixing agreements. 

• We have left open the possibility, depending on other provisions in the legislation and 
any settlements, of allowing a very limited anti-trust exemption to facilitate efforts to 
restrict advertising to minors. 

Public Health Spending 

We would encourage the chairman to include core public health investments in his bill, 
including: 

• Prevention and Education Funds ($400 a year for CDC state, community and national 
efforts, and $200 million a year for school based efforts); 

• Counteradvertising ($500 million a year for CDC); 

• Youth Smoking Surveys ($200 million a year for HHS); 

• Full funding of the Administration's proposed Research Fund for America which 
includes an increasing the NIH budget to $14.8 billion and the National Science 
Foundation budget to $3.8 billion; and 

• An additional Fund for Tobacco-Related Research ($1 billion a year for NIH-CDC
ACHPR). 

Liability 

• As you know, our position on liability is clear: unless we are imposing tough penalties 
on the tobacco companies and doing everything in our power to reduce youth smoking, 
this Administration will not consider proposals to give the tobacco companies protection 
from liability. As we have said many times, reasonable limits on liability will not be a 
deal breaker in a bill that meets all of the president's principles, but first, we have to get 
that kind of bill. 

• We understand that there are concerns being raised about how the $6.5 billion liability 
cap is structured in this bill. I can only say that because we have not proposed a cap, we 
do not have views on this issue. 



·' .. 
Background 

The proposed settlement would require a portion of the company's annual payments to be set 
aside for a tort fund. If companies were found liable in court, this fund would be used to pay the 
judgment. Companies would have to pay a copayment in order to draw from the tort fund. If 
court claims did not use up the entire fund, it would revert to the federal government for public 
health uses. Claims that were too large to be paid in one year would be rolled over into the next 
year. Senator McCain has proposed this same basic structure, but with a higher cap ($6.5 billion 
rather than $5 billion). The settlement also relieved the companies from future class action and 
punitive damages, which McCain has chosen not to do. 

Currently, some Democrats, such as Rep. Waxman, and members of the public health 
community are protesting this structure. They say that the companies' payments into the tort 
fund should be in addition to the regular annual payment, and that this structure unfairly pits 
federal health programs against plaintiffs. While we have not taken a public position on this 
matter, we generally believe that the settlement structure strikes the right balance. If the 
companies are found liable for damages, the plaintiffs would receive the funds; if such suits are 
not successful, then we should fund more public health programs. 
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tJ Cynthia A. Rice 04/02/9807:13:43 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Cynthia Oaiiard/OPO/EOP, Laura Emmett/WHO/EOP 
Subject: Next steps on tobacco 

Next Steps with McCain and Hollings 
Have either of you spoken to John or Ivan about next steps? 

On technical amendments, you may want to ask them if they need anything more from us .- we 
sent them technicals on Tuesday (which they didn't incorporate into the package handed out -- Ivan 
indicated they were too rushed), and yesterday they said they would probably need our help on the 
final price language. 

There are several policy issues they've indicated that they'd like to work on before the floor -
perhaps for a managers' amendment? They are: 

International issues (they want a Tuesday am mtg with us, Hollings, Ford, & YVyden staff) 
Licensing/Anti-smuggling n (McCain staff told me they'd like to discuss post-markup) 

And then there are several areas where our agencies would like to push for changes: 
Constitutional issues -- in particular, to urge them to strip the lobbying ban 
Liabihty n DOJ says the provisions are so poorly drafted as to be nearly meaningless 
Penalties -- there are various technical changes Gruber has in mind 

Talking Points and Q&A 
I have asked the agencies to produce our best talking points and Q&A on the following topics: 

Scoring 

Penalties 
PriceiYouth Smoking Estimates 
ETS 
Antitrust 
Bankruptcy 
Smuggling/Black Market 

I just sent Cathy a note about having a meeting on this tomorrow. I assume its us, Josh, and 
Gruber? 
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THE WHITE HOUSE 

WASHINGTON 

March 6, 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce Reed 

SUBJECT: Tobacco Strategy 

Over the past two weeks, we have met with Erskine, OVP, NEC, OMB, HHS, Treasury, 
and Justice to develop an aggressive communications plan to help tum up the heat on Congress I 

to pass comprehensive bipartisan tobacco legislation this year. We have also begun extensive, 
high-level meetings on the Hill. This memo outlines our communications and legislative 
strategy to get a bill done by late summer. 

Communications Strategy 

We are organizing a series of events for you and others, including House and Senate 
Democrats, to make the point that Congress should not go home without passing comprehensive 
tobacco legislation. " 

Our message is simple: Every day Congress fails to pass tobacco legislation, 3,000 kids 
start smoking and 1,000 will die early as a result. We can dramatically reduce teen smoking and 
save a million lives over the next 5 years if we pass our budget proposal now. 

We must continue to stress that we need a comprehensive, not piecemeal, approach that 
raises the price of cigarettes by up to $1.50 a pack over the next ten years, expressly confirms the 
FDA authority to regulate tobacco products, gets tobacco companies out of the business of 
marketing to children, furthers public health research and goals, and protects tobacco farmers and 
their communities. 

In the next week, we plan to underscore our commitment to bipartisan, comprehensive 
legislation in several ways: 

• In your March 7th radio address, you can challenge the Congress not to go home this year 
without passing legislation that will dramatically reduce teen smoking. In issuing this 
challenge, you can note that Congress has as few as 70 working days left; and that 1,000 
people will die from smoking on each of those days. 
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• On Sunday, March 8th, The Washington Post is planning to begin a three day series I 

chronicling the tobacco wars from the drafting of the FDA rule to the present. We hope 
this series will underscore our long commitment to this issue and the urgent need for 
action. 

• On March 9th, in your speech to the AMA on health care quality, you can laud the 
doctors' support for comprehensive tobacco legislation. Senator Jeffords is currently 
scheduled to mark up a bill on FDA jurisdiction on the same day, providing us with an 
opportunity to underscore the importance ofthe tough advertising and access restrictions 
in our FDA rule and the need for legislation that reaffirms the FDA's authority to regulate 
tobacco. 

• When Senators Chafee, Harkin, and Graham announce their bipartisan plan -- probably 
during the week of the 9th -- we hope the Vice President can appear with them and 
express support for the bill. 

• On March 11 th, the Democratic leadership will announce a countdown calendar to 
emphasize that on every day that passes without enacting tobacco legislation, 3,000 kids 
will start smoking, causing 1,000 to die a premature death. Rep. Fazio may introduce a 
slightly revised version of Senator Conrad's bill on the same day. 

• In a March 12th speech to the attorneys' general, you can announce state-by-state 
numbers of how many lives will be saved by comprehensive tobacco legislation. We 
expect the industry to release more documents on this day, in response to a subpoena 
from Rep. Bliley, and you also can refer to these documents. 

• On March 13th, we would like to leak a political memo on the popularity of tobacco 
legislation. We are working to line up a pollster. 

• On Saturday, March 14th, the Vice President will convene a regional tobacco roundtable 
in Boston, inviting key members of Congress (Kennedy, Chafee, Jeffords). 

• Secretary Shalala will meet with editorial boards throughout the week to explain our 
goals and priorities. 

Legislative Strategy 

We are using the weeks before the Congressionai recess in early April to lay the groundwork 
for negotiating comprehensive tobacco legislation. We have been (1) attacking Republican plans 
to enact piecemeal legislation; (2) praising comprehensive bills, such as Senator Conrad's, which 
meet your principles; and (3) meeting extensively with key Democrats and Republicans in both 
the House and Senate. Yesterday, Erskine, Larry, and I met with Sens. McCain and Mack, Sen. 
Conrad and his Democratic Tobacco Task Force, and Rep. Waxman. Next week, we plan to 
meet with Sens. Domenici, Chafee, Nickles, and Hatch, Rep. Bliley, and the House Democratic 
Tobacco Task Force. 
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We believe we are making real progress in the Senate. Two serious bipartisan efforts have 
emerged. As you know, Senators Chafee, Harkin, and Graham are collaborating on a bill; we 
expect them to announce it as soon as they can get another Republican (perhaps Lugar) on board. 
Although the Senators are still working, we think the bill will include a $1.50 price increase, 
tough youth smoking penalties, good provisions on FDA jurisdiction, and a cap on annual 
danlages (but no other liability limits). The bill may very well get the support of significant 
players in the public health community, including General Koop. 

At the same time, Senator McCain is leading an effort -- blessed by Trent Lott -- to report a 
comprehensive bill out of the Commerce Committee. McCain is talking extensively with 
Senators Breaux, Wyden, and Hollings, as well as with Republicans on the Committee. McCain 
is currently working off a draft bill that has significant weaknesses, especially with regard to 
price and FDA jurisdiction. There is little doubt, however, that McCain would like our support 
and that he is listening carefully to our concerns. Some Democrats in the Senate are concerned 
that McCain will be able to cut a deal with Commerce Committee Democrats too fast. We will 
make clear to the committee Democrats that they should work with McCain to improve his bill, 
but should not sign on to any bill that does not meet all our principles. 

The House remains inactive. Bliley has held some hearings and may try to draft legislation, 
but prospects for a Bliley-Waxman collaboration now seem slight. The House Republican 
leadership is interested in tobacco revenue to pay for tax cuts, but has done nothing to spur 
legislative action. We hope that the increased momentum in the Senate will carry over to the 
House, and in our meetings next week we will try to jog key members. 

One early and important skirmish will take place over the budget resolution. We need to 
make sure Congress includes a reserve fund that keeps the door open for us to use receipts from ,. 
tobacco legislation for the purposes outlined in our budget. 

Ultimately, our communications and legislative strategies converge on the same basic point: 
The Republicans fear that we will get the credit iftobacco legislation passes, and that they will 
get the blame if it does not. We need to make the price of not passing a bill too much for their 
side to bear, and the value of getting it done too great for our side to pass up. 
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THE WHITE HOUSE 

WASHINGTON 

September 11, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Donna Shalala 
Bruce Reed 

Tobacco 

'97 SEP 12 AMl1: 18 

This memorandum (1) details the Administration process to review the proposed tobacco 
settlement; (2) describes the current context regarding tobacco; and (3) analyzes ~e substantive 
terms of the settlement and presents recommendations and options for an Administration 
proposal on tobacco, 

1. ADMINISTRATION REVIEW OF SETTLEMENT 

The Administration has engaged in an intensive review of the settlement on two fronts .. 
Internally, four work groups were created and dozens of officials from across the Administration 
participated in their reviews, These work groups were: Regulatory Issues; Program and Budget 
Issues; Legal Issues; and, Industry Performance and Accountability Issues. They conducted a 
line-by-line analysis of the 68-page settlement document; in addition, they sought to explore 
alternative approaches to proposals contained in the settlement. This has not been done in an 
attempt to "fix" the settlement but rather to assess the adequacy of the settlement's provisions 
and to provide the Administration with the basis for articulating its positions and principles if a 
decision is made to encourage a legislative initiative. 

Externally, the Vice President, Secretary Shalala and Bruce Reed met with individuals 
and groups representing a wide variety of views and interests to make certain that the 
Administration is aware of diverse viewpoints and has the benefit of expertise from outside the 
Administration. These consultations have been with public, health and tobacco control 
organizations, state attorneys generals, tobacco industry lawyers, representatives of the 
smokeless and cigar industries, tobacco industry "whistle blowers," representatives of the retail, 
vending and the advertising industries, agricultural leaders from the Southeastern 
tobacco-growing states, and officials from the Brooke Group (Liggett). This broad range of 
viewpoints has informed the Administration's review and analysis. These consultations have 
made clear that any legislative proposal v.'ill he huffeted from many sides, several of which were 
not included in the negotiations among the state attorneys generals. plaintiffs' attorneys, and the 
tobacco industry. 
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II. EVENTS AND INTERESTS LIKELY TO SHAPE POLITICAL LANDSCAPE 

While the proposed tobacco settlement presents the President with an opportunity to 
exercise again his leadership on this vital public health issue, there are many other factors beyond 
the settlement that shape the current landscape and will change it in the future. Some enhance 
the opportunity presented to the President; some limit it. 

A, Public Health Community 

Since the June announcement of the settlement, the public health community has become 
increasingly skeptical of the particular elements of the settlement and, more important, has 
become increasingly unified in their criticisms. At the same time, the public health community is 
wilJing to consider and back the possibility of a legislative solution. It should also be noted that 
the unity of the public health community can be easily fractured: While they generally agree on 
what's wrong with the settlement, they have different ideas on what good solutions would be. 

The principal public health criticisms of the settlement are: 

• Restricting FDA's authority in any fashion 
• Proposing ineffective "look back" penalties on companies for not reducing underage 

smoking 
• Limiting disclosure of industry documents 
• Failing to increase the price of cigarettes sufficiently 
• Preempting state and local restrictions that might be tougher than the settlement (the 

impact on additional state restrictions is unclear) 
• Failing to address international tobacco control 
• Limiting liability, i.e., eliminating past punitive damages and capping future punitive 

damages and eliminating class actions (The public health community will always have a 
lingering concern about limiting liability as the basis for a settlement. It is not only a 
desire to "punish" this industry, but also reflects a belief that the threat of litigation is 
needed to keep this industry in check.) 

Moreover, there is a small but significant portion (American Lung Association, Stan 
Glantz, grass roots tobacco control groups like the state GASPS, and Public Citizen) of the 
public health community that believes the settlement should be scuttled entirely, not fixed. The 
public health community is well aware of all these tensions, and in fact, this community 
attempted to forge a consensus again in August Representatives of II groups met August 8, and 
worked over the next two weeks to present the Administration with a consensus document. 
However, this "consensus" statement ended up saying little more than that the public health 
community would like to see a settlement reached and would be willing to work for it; they 
could not come to terms as to what the settlement should in fact look like, Also, this 
"consensus" statement does not preclude individual groups from identifying issues of particular 
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concern for them and actively seeking support in Congress for their viewpoint. 

B. Lawsuits and Disclosure 

A number of tobacco lawsuits are proceeding: the second-hand smoke lawsuit in Florida 
by the airline attendants; various private lawsuits, both individual suits and class-actions; and the 
Medicaid lawsuits by the states, most importantly those in Texas and Minnesota because of their 
timing. Any verdict against the tobacco industry will be widely viewed as another reason either 
not to negotiate with the industry or to take a stronger stance against the industry on several 
elements in the proposal. Oil the other hand, a verdict for the industry is likely to be seen as a 
reason to move forward with a legislative solution and weakening our position in any 
negotiations. 

Just as important as the impact of any verdict is the disclosure issue raised by these 
lawsuits. Especially in the Medicaid lawsuit in Minnesota, state attorneys hold out the prospect 
of new industry documents coming to light that go far beyond any disclosed to date. In Florida 
and Minnesota, preliminary findings of fraud and criminal activity were made by either judges or 
special masters, and previously privileged documents are now being reviewed for public 
disclosure (in Florida, documents were disclosed in early August; in Minnesota, it is expected . 
documents would become public by early 1998 when the case goes to trial). In addition, there is 
the possibility of indictments and trials because of ongoing DOJ criminal investigations and the 
resulting disclosure of secret documents in that process. Because no one really knows what is in 
the still secret documents, one concern is that they reveal activity that would generate such public 
outrage, that any accommodation with the industry would be seen as "selling out." In addition, 
some tie the disclosure issue to consideration of whether the immunity provisions. of the 
settlement are adequate. Some Democrats, such as Sen. Patrick Leahy, take the position that any 
consideration of limiting liability has to be predicated on full disclosure of the documents. 

Another factor on the legal front is the industry challenge to the FDA rule. Oral 
arguments on the appellate case were made in the Fourth Circuit on August 11, and two of the 
three judges voiced skepticism of the FDA rule. We do not know when the three-judge panel of 
the Fourth Circuit Court of Appeals will rule. Appeal to the en banc Fourth Circuit and the 
Supreme Court is available. 

C. Congress 

The Congressional horizon is receding into 1998 very quickly. In recent days, several 
Congressional leaders have said that legislative action on the settlement is unlikely in 1997. The 
Senate Republican leadership has made tentative plans to consider any tobacco legislation 
piecemeal, with at least six different committees having jurisdiction over parts of the settlement: 
Commerce, Judiciary, Labor, Agriculture, Environment and Public Works, and Finance. The 
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House Republican leadership has not indicated how it wants to proceed, although Rep. Richard 
Armey has said he expects similar divided consideration in the House. In the Senate and House, 
the Democratic leaderships are attempting to hold together tobacco-state and tobacco-control 
Democrats and present a united front. The potential of working with Congressional Democrats. 
on this issue is very real and would give the Administration significant leverage in dealing with 
the GOP leadership. 

D. Farmers 

With regard to the Hill, the approach the Administration takes toward the issue of helping 
tobacco farmers may be the most significant. The settlement's failure to deal with tobacco 
farmers provides a significant opening for the Administration. Even some GOP m~mbers who 
have traditionally been supportive of the industry -- like Rep. Thomas Bliley -- are 'now saying 
their main concern will be helping their farm constituency. The farmers who in the past have 
provided substantial political cover to the industry can now be separated from the companies if 
they believe that will be in their best interest. 

E. Affected Industries 

In addition to the agricultural interests, several other segments of the economy are going 
to watch any settlement closely, e.g., hospitality industry with regard to environmental tobacco 
smoke (ETS), advertising and retail industries with regard to advertising and acceSs restrictions, 
the asbestos industry and trial lawyers with regard to immunity. Each of these industries will 
have to make decisions on how a settlement affects its interests and when it wants to weigh in on 
the HilL There is every indication that all of these industries will be very active and are already 
seeking to line up support for their cause on the Hill. 

III. REVIEW OF SUBSTANTIVE ISSUES RAISEP BY SETTLEMENT 

The rest of this memorandum analyzes key aspects of the proposed settlement and 
highlights strengths and weaknesses. In providing this analysis, we do not mean to suggest that 
you should propose "fixes" to the settlement when you discuss tobacco legislation next week. 
To the contrary, we believe (though there are some strong arguments to the contrary) that you 
should set forth your QYm principles and plan for tobacco legislation. The following analysis, 
however, helps to illuminate some of the questions you will have to answer in deciding what to 
propose and communicating your views to the public. 

One important note: This memorandum contains numerous representations as to what the 
tobacco industry is, or is not, willing to accept. These representations refer to what the tobacco 
industry is saying today. We have no reason to believe that these, in fact, are bottom line 
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positions of the industry. 

A. FDA Authorjty 

The first priority of the Administration in considering tobacco legislation should be to 
confinn and protect the jurisdiction of the FDA to regulate tobacco products - including through 
the reduction or elimination of nicotine or other constituents. 

Even as written, the settlement's provision on FDA jurisdiction had certain virtues. First, 
the provision specifically conferred jurisdiction to regulate tobacco products on the FDA, thereby 
removing the legal uncertainty now attending the FDA rule. Second, the provision established a 
"risk reduction" standard to guide the regulation of tobacco products in place of the "safety and 
efficacy" standard applicable to other drugs and devices. This change in standard could facilitate 
the FDA's regulation of tobacco products. 

This provision of the settlement, however, also contained several glaring weaknesses. 
First, as you noted in your first comments on the settlement, the FDA would have to prove a 
negative in order to reduce or eliminate nicotine - i&., that the action would not create a 
significant demand for contraband products. Second, the FDA could not eliminate nicotine for a 
period of 12 years. Third, the FDA could not take any action to modify tobacco products without 
surmounting a number of procedural hurdles --~ fonnal rulemakings -- not usually applicable 
to administrative action. 

The public health community will demand -- and we believe the industry will grudgingly 
. accept -- a legislative proposal that corrects these weaknesses. Any Administration proposal 

should eliminate the 12-year waiting period and the special procedural hurdles in the current 
settlement. It also should remove the necessity of the FDA's making a contraband finding. At 
one point, the industry proposed flipping the burden of proof on the contraband issue, so that the 
FDA could not take action if a party affinnatively demonstrated that doing so would create a 
significant contraband market. But even this approach puts too much weight on the contraband 
issue, which should be only one factor in the FDA's regulatory decisionmaking. To maintain 
maximum flexibility, one approach is to authorize the FDA to order changes to tobacco products 
based on a consideration of relevant factors, including relative risks to public health and 
technical feasibility. 

Recommendation: Call for legislation preserving FDA authority over tobacco products, 
unencumbered by procedural or substantive criteria that may diminish that authority, and 
ensuring that FDA remains flexible to meet the future health challenges of tobacco. 

B. Lookback Penalties 

The settlement sets ambitious targets for reductions in teen smoking of 30% in 5 years, 
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50% in 7 years, and 60% in 10 years. The most recent data show underage preyalence at 18.2% 
in 1996, which means approximately 3.5 million youths aged 13-17 are daily smokers. Because 
the settlement targets are based on youth prevalence over the past decade, which has averaged 
15.2%, the declines from current levels necessary to comply with the agreement would have to 
be 42% over 5 years, 58% over 7, and 67% over 10. 

It is extremely difficult to predict how much teen smoking would decline under the 
settlement. While teen smokers are particularly sensitive to price -- Treasury has assumed that a 
price increase of 10% will reduce youth prevalence by 7% (compared to 2.6% for adults), and 
some studies suggest youth smoking will drop as much as 12% for every 10% increase in price
we have never had a price shock of this magnitude. The Treasury Department estimates that the 
combined price rise from the current settlement and the 15-cent excise tax increase in the budget 
agreement would be al;>out 80 cents by year 5, resulting in a 20% decrease from c~nt youth 
smoking levels - still well short of the settlement targets; Restrictions on access and advertising 
should reduce youth smoking still further, but no one can truly estimate the combined effect of 
price increases, access and advertising restrictions, and whatever activity the industry might 
undertake to counter these changes. 

Under the settlement, companies would have to pay $80 million for each percentage point 
they fall short, which is supposed to recapture the industry's projected profits from hooking that 
many young smokers. (The Treasury Department says a more accurate projection of profits 
would be $60 million a point, which is roughly equal to $80 million after taxes.) Public health 
groups have praised the idea of targets and penalties, but complain that the settlement does not 
give companies sufficient incentive to stop hooking teenagers. The major criticisms against the 
current penalties are that they are tax-deductible, abatable, capped at $2 billion in a given year, 
not company-specific, and too small to serve as a deterrent. 

The companies say that they could accept penalties of $80 million a point that were not 
tax-deductible and could not be abated. They say they are unwilling to increase the price per 
point or to eliminate the $2 billion annual cap. 

One alternative approach would be to measure the number of teenagers who smoke a 
particular company's brands, and assess a company-by-company surcharge of $1 ,000 (about 2 Y:. 
times foregone profits) per teen smoker in excess of the youth reduction targets. A second 
approach would combine the company-by-company surcharge with a system of graduated 
penalties that get stiffer the more the industry misses the targets. For example, the industry could 
be required to pay $200 million for each point missed between 0 and 30 percent, $400 million for 
each point missed between 30 and 50 percent, and $600 million for each point missed between 
50 and 60 percent. Under this approach, the penalties could reach as high as $1 a pack by year 
10 if youth smoking failed to decline. 

Recommendation: Call for legislation holding each tobacco company accountable for reducing 
the use of tobacco by youths and subjecting companies to serious financial loss for failing to 
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meet targets. 

Alternative penalty schemes are outlined further in the charts on funding options attached 
to this memorandum. 

C. Marketing. Adyertising. and Labeling 

The advertising and marketing restrictions in the settlement are very strong. They include 
all the restrictions in the FDA rule - most notably, requirements of black -on-white advertising ........ 
and bans on tobacco brand names ~n non-tobacco merchandise. The district court struck down 
these restrictions as inconsistent with the FDA's statutory authority, and the issue is not likely to . 
be resolved quickly in court. The settlement also includes restrictions on advertising and 
marketing going far beyond the FDA rule, such as restrictions on point-of-sale advertising and ] 
bans on outdoor advertising, Internet advertising, the use of human images and cartoon 
characters, and payments for tobacco product placement in movies and other media. The Justice 
Department believes that all of these restrictions are highly vulnerable to constitutional challenge 
and that some flatly violate the First Amendment. 

The Department of Justice believes that these additional restrictions on advertising should 
not be part of any legislation, but only of the consent decrees or other contracts entered into by 
the industry and Attorneys General. To the extent the restrictions are part of the legislation - or 
seen as a condition of the legislation -- serious constitutional issues will arise. To the extent the 
restrictions are part only of the settlement agreements, their chance of being upheld would be 
significantly increased. (Larry Tribe, among others, believes that so long as the advertising 
restrictions are a function only of consent decrees and private agreements, they raise no 
constitutional issues. The Justice Department, by contrast, thinks that a court might strike down 
these advertising restrictions, even if included only in consent decrees or contracts, on the ground 
that the government coerced the companies to enter into these contracts in an effort to 
accomplish indirectly what it could not do directly.) 

Assuming the advertising restrictions are included in consent decrees and agreements, 
serious questions relating to enforcement of the advertising restrictions arise. Each Attorney 
General settling a suit by consent would be able to enforce the restrictions in his or her state. But 
what of states in which there is no consent decree? Or what of states with inattentive Attorneys 
General? The proposed settlement agreement makes reference to a binding "national protocol" -
a contract designed to enhance enforcement of the advertising restrictions (and other provisions) 
in the consent decrees. But there is no consensus on precisely who will sign the protocol or how 
it will work in practice. As the legislative process unfolds, we must keep a close eye on this 
scheme -- and especially on any legislative references to it - to ensure that it provides an 
effective mechanism for enforcing the advertising restrictions while not increasing the 
vulnerability of the restrictions to constitutional challenge (by making their enforcement 
something other than a matter of simple contract law). 
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We also should insist on statutory confinnation of FDA authority over tqe advertising and 
marketing of tobacco products, as part of our broader effort to secure legislation conferring full 
regulatory authority on the FDA. This grant of authority is valuable even though the settlement 
agreements will go further than the FDA could, precisely because the FDA probably will not 
have authority to enforce the contracts between the industry and the states. With a specific grant 
of authority, the FDA itself could enforce the restrictions contained in its 1996 rule, as well as 
any other constitutionally pennissible restrictions it might wish to impose in the future. 

In addition to including restrictions on advertising, the settlement contains provisions to 
require "Canadian-style" warning labels -- i&., strengthened warnings (such as "cigarettes cause 
cancer" and "smoking can kill you") that appear on 25% of the front or display panel of tobacco 
products, printed in alternating black-on-white or white-on-black type. These provisions would 
strengthen significantly the existing warning labels, both in the starkness of the message and in 
its size and placement on tobacco products. 

Recommendation: Call for legislation making explicit FDA authority to regulate the advertising 
of tobacco products and toughening warning labels on cigarette products. (Make limited 
reference to the tobacco industry's agreement to restrict advertising and do not say anything to 
suggest that this agreement is a condition of legislation.) 

D. Access and Ljcensing 

The access and licensing provisions of the settlement significantly enhance the ability of 
the government to prevent youth access to tobacco products. The current FDA rule establishes 
18 as the federal minimum age of sale, requires retailers to check photo identification of anyone 
under 27, bans vending machines and self-service displays from actual estabhsh1TIents accessible 
to children, and eliminates free samples and the sale of single cigarettes. The proposed 
settlement incorporates these access restrictions while also banning all cigarette vending 
machines and requiring tobacco products to be placed out of reach of consumers in any facility 
that children may enter. Even more important, the settlement would establish a retail licensing 
scheme to enforce these access restrictions. FDA and Treasury agree that such a system will 
significantly further your goal of reducing youth access to tobacco. Assuming adequate funding, 
legislation creating a licensing system could count as one of the principal virtues of the 
settlement agreement. 

As written, however, the licensing provision of the settlement contains some important 
ambiguities. Most critically, the settlement is vague as to who -- state authorities, federal 
authorities, or some combination of the two -- will administer the licensing scheme. We are not 
yet in a position to make a final recommendation on this question. FDA's current inclination is 
to give responsibility for running the scheme to the states, but to retain the power to revoke 
licenses. We are not yet sure whether such an approach would work as a practical matter; neither 
are we certain whether it could be accomplished consistently with the Constitution. Rather than 
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Attorneys General on this question. 

The settlement's licensing provision also now contains an inadequate penalty structure. 
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Most troublesome, the settlement provides for permanent license revocation only after a 
licensee's tenth offense within two years. Because licensing officials are unlikely to conduct ten 
compliance checks on a single retailer in a two-year time frame, this provision is essentially 
meaningless. We should insist on strengthening the penalty scheme - including by making 
lIl!Ildatory revocation a real weapon - without getting into a level of detail unsuitable at this 
stage of the process. 

These provisions are not particularly high-profile. They have not attracted much 
attention, and nothing we say about them will alter the politics of the deal in either ,direction. But 
the provisions, if strengthened and clarified along the lines suggested, could prove one of the 
virtues of enacting tobacco legislation. 

Recommendation: Call for legislation imposing strong access restrictions and establishing an 
effective retail licensing scheme with tough penalties. 

E. Documents 

For decades, the tobacco industry has failed to disclose essential facts in its possession 
about the dangers and addictiveness of tobacco products. In particular, the industry has used 
both the attomey-client and the work product privileges to cloak scientific research and [mdings 
-- and possibly to shield evidence of criminal or fraudulent behavior. The Attorneys General 
attempted to address this issue through creation of a special court to resolve all privilege claims 
made by the industry. Although the proposed system has certain virtues, it also suffers from 
serious defects. The industry is willing to make certain minor changes in the proposed scheme, 
but will not accept changes recommended by the Justice, Department and FDA. Even these 
changes will not satisfy the harshest critics of the settlement, such as Skip Humphrey. 

The settlement calls for a national document depository and a three-judge panel 
(appointed by the Judicial Conference of the United States) to provide expedited rulings on 
whether documents should remain privileged. The Attorneys General fought hard for this 
provision for two essential reasons. First, anyone -- not just a litigant, but any member of the 
public (including the New York Times or David Kessler) -- could ask the panel to review 
allegedly privileged documents. In this sense, the settlement establishes a Freedom of 
Information Act for tobacco documents. Second, the requester would not have to make the 
normal showing required in litigation for in camera review of a document: a prima facie case 
that the document is not privileged -- because, for example, it advanced a scheme of crime or 
fraud. 
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The Justice Department, however, believes that this scheme, adopted without change, 
would pose serious dangers. DOJ points out that no one knows whether or how this panel will 
work -- whether the judges (or special masters appointed by them) will be competent; whether 
they will be so swamped with document requests as to create an enormous backlog; whether they 
will favor one side over the other. DOJ also notes that this panel will have ~ authority to rule 
on claims of privilege. While under the current system many courts may adjudicate a claim of 
privilege (with a fmding of privilege in one court often not precluding the opposite finding in 
another), the special three-judge panel's decisions would be binding in all courts in all litigation 
in the United States. On top of these Justice Department concerns, the FDA should have access 
to lill documents -- even those rightfully privileged -- to determine whether they contain 
scientific or other health-related information (for example, reflecting the industry's extensive 
research on nicotine addiction) relevant to the regulation of tobacco products. 

To meet these agency concerns, the Administration could offer alternative disclosure 
provisions. First, we could make any administrative disclosure process non-exclusive, so that a 
litigant could challenge a privilege claim in litigation even if the special panel had not completed 
review of the document in question or had ruled in favor of the company. (By contrast, a finding 
by the special panel that a document is DQl privileged would bind the company in all other 
proceedings.) Secon~ we could provide the FDA with access to all health-related documents, 
notwithstanding any claims of privilege. 

The industry claims that it will not accept either of these changes, though it will accept a 
scheme allowing courts to rule on a privilege claim if the special panel has not yet done so. The 
industry also proposes adding a provision to the settlement to require each company to identify 
and disclose all health-related information contained in privileged documents, without turning 
over the docUments themselves. Under this proposal, the special panel could find that a company 
had failed to disclose such information and levy substantial penalties. Finally, the industry has 
expressed a willingness to consider a different scheme for selecting the people to sit on the 
special panel. 

On the other side, some in Congress and the public health community will find even the 
alternative provisions described above to be inadequate. These changes do not broadly abrogate 
the industry's attorney-clierit or work-product privileges. The Justice Department has expressed 
serious concerns about any such breach of the privilege, arguing that such an approach would 
undermine the privilege generally and would enable a tobacco company official charged with 
criminal conduct to assert a violation of his Sixth Amendment right to effective assistance of 
counsel. But some will demand the complete abrogation of the companies' attorney-client 
privilege as a term of the settlement -- or, even more broadly, insist (as Sen. Leahy, Rep. 
Waxman, and Attorney General Skip Humphrey already have done) that the tobacco companies 
disclose all privileged documents ~ any consideration of a settlement takes place. 

Recommendation: Call for legislation ensuring broad disclosure of tobacco industry documents. 
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Options: 

A. Call for legislation creating exclusive docwnent depository system rum compelling release of 
scientific and other health-related information in allegedly privileged docwnents (but not 
docwnents themselves). 

B. Call for legislation creating rum-exclusive docwnent depository system, compelling release 
of scientific and other health-related information in allegedly privileged docwnents, lIIlI1 
providing the FDA with access to all such docwnents. 

C. Call for legislation requiring full public disclosure of all allegedly privileged docwnents. 

F. Enyironmental Tobacco Smoke 

The best available scientific evidence indicates that environmental tobacco smoke (ETS) 
causes disease and death in non-smokers. The Environmental Protection Agency (EPA) 
classifies ETS as a Class A carcinogen and estimates that it is responsible for about 3,000 lung 
cancer deaths each year in non-smoking adults. The EPA also has found that ETS threatens the 
health of hundreds of thousands of children with asthma and other respiratory illnesses. Serious 
ETS restrictions, which ban smoking in public places or at work except in enclosed areas 
exhausted directly to the outside, reduce exposure to ETS and the harm it causes. At the same 
time, such restrictions lead many smokers to quit smoking entirely and many more to cut down. 
Indeed, among the many smoking cessation tools - including substantial price increases - ETS 
restrictions may well be the most effective. 

All agree that the settlement's provision on ETS is extremely valuable. The proposed 
legislation would broadly prohibit smoking in public places, without preempting even stricter 
state or local laws. A remaining question is whether to exempt restaurants (but not fast food 
restaurants), bars, private clubs, hotel guest rooms, casinos, bingo parlors, and tobacco merchants 
from a broad ETS restriction. H.R. 3434, which the Administration supported, exempts 
restaurants (including fast food restaurants) and bars. The proposed rule on ETS that OSHA 
issued in 1994 does not include any exemption for the hospitality industry. HHS would prefer to 
cut back on the exception in the settlement, noting that many of the exempted work places pose 
the greatest threat to non-smokers. The Department of Labor (OSHA) would keep the exemption 
essentially as is on the ground that trying to include restaurants, casinos, etc. would make the 
whole provision politically unsalable. 

Recommendation: Call for legislation imposing strict restrictions on smoking in public places. 

Option: Include exception for some or all the hospitality industry (restaurants, casinos, etc.) 
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G. Liabjlitv and Other Legal Issues 

The price of everything in the settlement agreement is, of course, protection from civil 
liability. The settlement limits total liability to $5 billion each year (with any unspent portion of 
a base $4 billion fund reverting to the government), prohibits class action and other joinder and 
consolidation devices, and eliminates punitive damage claims (but requires a payment of billions 
of dollars in punitive damages directly payable to the public). There is little doubt about the 
value of these provisions to the tobacco companies. 

On the other hand, there is some debate about whether these provisions harm public 
health interests. The tort system, of course, generally serves to deter conduct that causes injury 
to health and safety. Many in the public health community believe that imposing caps on 
damages, eliminating punitive damages and barring class actions will diminish ~ deterrent 
effect and encourage the industry to cause still further harm. Others believe that these changes 
will not reduce deterrence (recall that $5 billion in annual compensatory damages is $5 billion 
more than the industry has ever paid before) - or at least that they are more than outweighed by 
provisions putting into effect a comprehensive regulatory scheme to regulate future behavior. 
They also argue that making the companies pay a punitive damage award for past misconduct 12 
the public (for use in health research, etc.) makes far more sense from a public health perspective 
than allowing such funds to go as windfalls to individual plaintiffs. 

The Justice Department believes that we would further advance public health interests by 
insisting on the removal of any limits on punitive damages for ~ misconduct. In DOJ's. 
view, we should make clear that plaintiffs can seek such awards, and that these awards shall not 
count toward or be subject to yearly limits. The continued potential for unrestricted punitive 
damages will support the regulatory aspects of the legislation in deterring willful misconduct and 
otherwise changing corporate behavior. At the same time, this change will enable the legal 
system to punish the industry, over and above compensatory damages, for any future 
misbehavior. 

DOJ also has urged us to consider some changes to the prohibition on class actions, 
joinder, consolidation, and other aggregation devices. The flI'St point to make about this 
prohibition is that there is a substantial risk that it would be invalidated as applied to state courts 
for violating the Tenth Amendment. Any provision of this kind thus would have to be 
accompanied by explicit severance language. In addition, DOJ would like to define the ban on 
aggregation more narrowly -- in particular, to allow some consolidation of cases prior to trial for 
purposes of conducting discovery and adjudicating pre-trial motions. This change, which would 
entail amendment of the current multidistrict litigation statute, would allow individual plaintiffs 
to share discovery materials and reduce discovery and other pre-trial costs. The industry 
apparently will resist any change to the provision on class actions, joinder, and consolidation. 
But given the cap on annual damages, it is hard to see why such changes matter so much to the 
industry. Moreover, the industry may see consolidation schemes of the kind DOJ would like to 
protect as less threatening than mechanisms (whether class actions or joinder rules) that 
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pennanently tie many cases together, letting numerous "bad facts" cases ride in the wake of a 
couple of "good facts" cases all the way to judgment. 

13 

The FTC and Antitrust Division of the Justice Department are both concerned about the 
breadth of the antitrust exemption contained in the proposed settlement agreement, noting that it 
might protect such activities as price-fixing, mergers to monopoly, predatory pricing, and 
agreements not to produce reduced-risk products. The FTC and Antitrust Division note that.they 
presumptively disfavor exemptions to the antitrust laws and that any exemption for tobacco 
companies must be limited to what is strictly necessary to serve the purposes of our tobacco 
proposal. Though we do not have specific language, the general idea would be to allow collusion 
only where strictly necessary to accomplish the purpose of reducing youth smoking. 

We also must insist that neither the settlement nor any eventua1legislation (including 
provisions relating to documents) will apply to or have preclusive effect on federal grandjury 
investigations or criminal prosecutions. In particular, the settlements and legislation should 
include a so-called "Halper provision," by which the participating companies waive any 
argument that the civil penalties in the settlement constitute a bar under the double jeopardy 
clause to criminaJ prosecution. 

Finally, the preemption provisions of the proposed settlement are among its most baffling 
aspects - muddled, internally contradictory, and seemingly senseless. We should try to clarify. 
them so that they preserve current FDA authority, while enabling states in appropriate 
circumstances to go beyond the provisions of the settlement agreement. More specifically, 
where existing law requires states to petition the FDA to regulate tobacco, states would remain 
under that obligation and the FDA would retain its current authority; where existing law aJlows 
states to regulate tobacco on their own, states could impose any regulations more stringent than 
the new federal standards. It is very difficult to know how much (if at all) this scheme deviates 
from what the drafters of the settlement intended. In any case, it is hard to imagine that the issue 
would drive any party from the table. 

Recommendation: Condition limits on liability and aggregation (class actions, etc.) on complete 
satisfaction of all other demands. Make clear that federal legislation cannot in any way affect 
criminal prosecutions or more stringent state regulation. 

H. Farmers 

We have made clear that tobacco farmers should receive protection in any legislative 
settlement, and that the Administration will work closely with members of Congress from 
tobacco states to forge a consensus. Secretary Glickman has traveled to tobacco markets in 
Virginia and North Carolina to express this commitment directly to farmers. 

Farmers are interested in continuation of the governmental tobacco program, guaranteed 
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purchase at set levels of tobacco crops by cigarette companies, and some provisi"pn for buyout 
and transition to other crops, on a voluntary basis. Farm groups and tobacco state members have 
not yet coalesced around a consensus proposal. One plan put forward this month by Senators 
Ford and McConnell would require companies to buy a minimum amount of domestic tobacco 
over 25 years and would install penalties on companies that do not meet the stated goals for 
tobacco buying. The proposal would also create a "Tobacco Community Revitalization Fund"' 
administered by USDA, but not subject to the appropriation process, which could spend up to $1 
billion a year for 25 years from the settlement fund. This Revitalization Fund would cover costs 
related to the tobacco program such as administration and crop insurance, make supplemental 
payments of up to $500 million to producers whose income frOm tobacco drops substantially 
below the 1996 level, pay up to $100 million in benefits for displaced cigarette factory workers, 
and provide up to $250 million a year for rural economic development grants. 

Recommendation: Vow to protect tobacco farmers and communities in tobacco legislation.· 

I. International Issues 

As you know, the settlement does not address international sale of tobacco products. 
Public health groups have criticized this aspect of the settlement; more broadly, they are pushing 
for the United States to take a leadership role in fighting tobacco's rapid global growth. 
Worldwide, there are 3 million tobacco-related deaths annually, and the World Health 
Organization expects that number to rise to 10 million by 2025, with 75% of annual deaths 
occurring in developing countries. 

Some have suggested changes to normal trade policy as a response to the global spread of 
tobacco. USTR's current policy is to fight discriminatory barriers on behalf of all industries, 
including tobacco. One proposal is for USTR to stop providing such assistance to tobacco 
companies, on the ground that the entry of U.S. tobacco companies into foreign countries has 
arguably increased tobacco consumption. Your trade advisors, however, do not believe that we 
should take such action at this time. 

As you noted just after announcement of the settlement, the United States can act by 
example in the area of tobacco control. That means, first and foremost, adopting policies to 
reduce smoking in ~ country. In addition, it means strengthening the Administration's 
leadership role in global and bilateral efforts to reduce smoking, including by providing 
assistance to international organizations. Finally, and at the very least, it means that U.S. 
embassies and missions act consistent with domestic policies by curtailing their involvement in 
tobacco marketing and export promotion activities. HHS is working with the Departments of 
State and Commerce on new guidelines on this issue. 

Recommendation: Support efforts by other countries and international organizations to reduce 
smoking around the world. 
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J. Funding 

Although the settlement is advertised at $368.5 billion, a variety of factors conspire to 
leave us with considerably less than that to spend on any new initiatives. The $368 billion is a 
25-year number, and must be adjusted downward to reflect a projected drop in cigarette 
consumption of about 15%. For scoring purposes, OMB adjusts the amount down still further to 
reflect lost business tax revenue and lost federal excise tax revenue from decreased consumption. 
Most of the rest of the money in the settlement is already spoken for, to pay for civil suits, 
cessation programs, counteradvertising, and the states' Medicaid claims. No specific provision is 
made to reimburse the federal government for its Medicaid or Medicare expenses. 

Options for How Much the Industry Should Pay 

The attached charts outlines options on how much funding to seek and how to spend it. 
A chart attached to this memo suggests four options for how much the industry should pay: 

1. Current settlement: This option assumes repeal of the $50 billion tax credit in the 
budget agreement, restoring gross industry payments to the original level negotiated by the 
attorneys general-- $368 billion over 25 years, with lookback penalties of up to $32 billion over 
that period. This option would raise cigarette prices by approximately 60 cents a pack (on top of 
the IS-cent increase in the budget agreement). 

2. Tough penalties: TIUs option assumes the full level of base payments in Option 1 
($368 billion), with dramatically tougher penalties on the industry if it fails to reduce teen 
smoking (which could raise up to $303 billion over 25 years). These penalties would include a 
company-by-company surcharge, as well as stiff penalties of up to $1 a pack. The entire option 
would raise cigarette prices between 60 cents and $1.60 a pack, depending on the industry's 
success in reducing teen smoking. 

3. Restore promised investment revenues: This option assumes the amount of 
payments necessary to fund additional public health investments at a level that reflects what 
some supporters of the original settlement said would be available. Under this option, the 
industry would make gross payments of $620 billion over 25 years. This option includes the 
company-by-company surcharge, but not the steeper youth penalties. This option would raise 
cigarette prices by $1 a pack. 

4. $1.50 per pack: This option assumes the level of industry payments necessary to 
increase cigarette prices by $ 1.50 a pack right away, which David Kessler and Rep. Waxman 
have urged. Under this option, the industry would make gross payments of $943 billion over 25 
years. 
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Ways to Spend Additional Funding 

The current settlement would fund a variety of public health initiatives, including a 
counteradvertising campaign; smoking cessation programs; FDA enforcement; other tobacco 
control efforts; and a $4-billion-a-year trust fund that could serve as a 21st Century Research 
Fund dedicated to biomedical and tobacco-related research. 
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A chart attached to this memorandum outlines possible uses for additional funds, if any. 
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Tomorrow we've scheduled a weekly tobacco strategy meeting with you and a group of 
senior White House, OMB, Treasury, and HHS officials. We hope to hold these meetings 
on at least a weekly basis. Among the issues we would like to discuss at tomorrow's 
meeting are: 

• Legislative strategy: Larry Stein and I have suggested key members of Congress 
that you should meet with as soon as possible to reaffirm our commitment to enact 
comprehensive bipartisan tobacco legislation to reduce youth smoking. We would 
like your permission to start scheduling these meetings. We also would like to 
discuss the: 

• progress of bipartisan efforts -- i.e., Chafee-Harkin and McCain-Hollings; 
• need for budget resolution language that is generally consistent with our 

tobacco-related budget proposals (OMB is drafting proposed language); 
• ongoing Hill negotiations regarding farmers and farm communities. 

• Upcoming Presidential opportunities: We are trying to put together an event for the 
President or Vice President this week to announce a new advertising campaign to 
reinforce the FDA rule -- one year old on February 28th -- that requires retailers to 
check photo identification of anyone under age 27 and prohibits them from selling 
tobacco products to anyone under age 18. In addition, we recommend that the 
President use his March 12th speech to the Attorneys General to generate momentum 
for comprehensive tobacco legislation. We also believe a speech to the American 
Medical Association (the President is invited for March 8-10) would be a good forum 
to discuss tobacco. 

• Administration working groups: DPC is chairing a series of working group 
meetings to develop more detailed positions on the dozen or so issues likely to be key 
to a legislative deal. These issues include: farmers and farming coinmunities; 
minority communities; FDA jurisdiction and authority; licensing schemes; 
advertising and marketing provisions; industry penalties and lump-sum upfront 
payment; industry documents; antitrust; civil liability, including class actions; legal 
fees; international tobacco control; relationship of tobacco to drug policy. 



1,,\.,,"-0 - ..... T- c>..~w..l.;n",\ 

CLUJ. \Ae~t..I I- \.W.#lOl.. 

Marketing. Advertising. and Labeling 

The Administration understands that separate and apart from any legislation, the tobacco 
industry will voluntarily agree in consent decrees and contracts to restrict its advertising and 
marketing oftobacco products. These voluntary limitations will include but go beyond 
restrictions imposed by the FDA in its August 1996 rule. 

Notwithstanding these agreements, the Administration will press for legislative language 
that confIrms the FDA's authority to re ulate the advertising and marketing of tobacco products, 
as asserte III Its ugust 1996 rule. The Administration will carefully review any legislative 
language relating or referring to the industry's consent decrees or contracts to ensure that such 
language does not limit or in any way interfere with the FDA's use of this authority. The 
Administration also will carefully review such language to ensure consistency with constitutional 
requirements. 

The Administration supports legislation to require "Canadian-style" warning labels -- i.e., 
strengthened warnings (such as "cigarettes cause cancer" and "smoking can kill you") that appear 
on 25% of the front or display panel of tobacco products, printed in alternating black-on-white or 
white-on-black type. The Administration also supports legislation to require warnings of similar 
prominence on advertisements for tobacco products. 

Internal notes: 

The advertising and marketing restrictions in the settlement are very strong. They include 
all the restrictions in the FDA rule -- most notably, requirements of black-on-white advertising 
and bans on tobacco brand names in non-tobacco merchandise. The district court struck down 
these restrIctions as inconsistent with the FDA's statutory authority. The Court of Appeals 
clearly will not reverse this decision, and the Supreme Court probably will leave it alone as well. 
The settlement also includes restrictions on advertising and marketing going far beyond the FDA 
rule, such as restrictions on point-of-sale advertising and bans on outdoor advertising, Internet 
advertising, the use of human images and cartoon characters, and payments for tobacco product 
placement in movies and other media. Congress could not enact such restrICtIOns consistent with 
the Constitution. 

The above statement is written to emphasize that the restrictions on advertising are part of 
consent decrees and other contracts -- not part of our proposed legislation. To the extent the 
restrictions are a part of the legislation -- or seen as a condition of the legislation -- serious 
constitutional issues will arise. To the extent the restrictions are a part only of the settlement 
agreements, they probably will be permissible as voluntary relinquishments of rights. 

The statement insists on statutory confirmation of FDA authority over the advertising and 
marketing of tobacco products. This grant of authority is valuable even though the settlement 
agreements go further than the FDA could, because the FDA will have no authority to enforce 
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the contracts between the industry and the states, With a specific grant of authority, the FDA 
itself could enforce the restrictions contained in its 1996 rule, as well as any other 
constitutionally permissible restrictions it might wish to impose in the future, 
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The statement contemplates that the legislation may refer to the consent decrees, Such a 
reference could make sense to bolster enforcement of the agreements, to include them within a 
broader severance scheme (~, what happens if a court invalidates part of an agreement?), or for 
certain other reasons, The statement, however, makes clear that the Administration will carefully 
scrutinize any reference of this kind to ensure that it does not interfere with FDA authority -- and 
more important, to ensure that it does not bring the advertising restrictions so far within the 
legislative scheme as to increase their vulnerability to constitutional challenge, 

The part of the statement relating to labels on packages and advertisements is consistent 
with the provisions of the settlement agreement These provisions would strengthen significantly 
the existing warning labels, both in the starkness of the message and in its size and placement on 
tobacco products, 
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Access and Licensing 

This Administration is committed to taking effective action to prevent youth access to 
tobacco. The FDA rule contains numerous provisions to limit youth access, including J 
establishing 18 as the federal minimum age of sale, requiring retailers to check photo 
identification of anyone under 27, and eliminating free samples and the sale of single cigarettes. 
These provisions will help parents to keep their children safe from tobacco products. 

The Administration supports legislation that will advance this effort still further. This 
legislation, in addition to incorporating access restrictions from the FDA rule, shall ban all 
cigarette vendingmachines and require tobacco products to be placed out of reach of consumers 
in any facility that childfen may enter. 

In addition and even more important, the Administration supports legislation to establish 
an effective licensing scheme to enforce these access restrictions. This scheme shall prohibit any 
unlicensed person from selling tobacco products to consumers; institute a strict scheme of 
criminal and civil penalties, including license suspension or revocation, for violations of 
licensing laws; and impose licensing fees to cover the costs of administering the licensing 
system. 

The Administration will work with Congress on the appropriate distribution of 
responsibility between the federal and state governments for administering this scheme and 
imposing penalties. In addition, the Administration will work with Congress on the appropriate 
level of penalties for violating licensing laws, including by selling tobacco products to mjnors. 
These penalties cannot impinge on any existing powers of the FDA to impose civil penalties and 
must be sufficiently stringent to deter violations; in particular, the threshold for permanently 
revoking licenses should not be set so high as to lost it.s..pmver to deter retailers from selling 
tobacco to minors. 

Internal notes: 

The above statement embraces the settlement's provisions on youth access restrictions. 
These provisions, which codity and then go beyond the FDA rule, significantly advance the 
effort to limit youth access to tobacco products. 

Even more important to that effort is the provision for establishing a retail licensing 
system. FDA and Treasury agree that such a system is necessary for adequate enforcement of 
youth access provisions. Assuming adequate funding, legislation creating a licensing system 
would count as·one of the principal virtues of the settlement agreement. 

The proposed settlement is vague as to who -- state authorities, federal authorities, or 
some combination of the two -- should administer the licensing scheme. We are not yet in a 
position to make a concrete recommendation on this question. FDA's current inclination is to 
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give responsibility for running the scheme to the states, but to retain the power to revoke 
licenses. We are not sure whether such an approach would work (or even how it could be done); 
the above statement therefore says only that we will work with Congress on this issue. 

The statement also indicates that the penalty structure attached to the licensing scheme 
needs further thought and strengthening, but does not now commit ourselves to a particular set of 
penalties. The statement includes language about preserving FDA authority as a safeguard, in 
light of the settlement's failure to make this point explicit. More meaningfully, the statement 
suggests that the penalty scheme set out in the settlement is too lenient. The settlement provides 
for permanent license revocation only after a licensee's tenth offense within two years. Because 
licensing officials are unlikely to conduct ten compliance checks on a single retailer in a two-year 
time frame, this provision is essentially meaningless. The above statement indicates that we 
want mandatory revocation to be a real weapon, without getting into a level of detail unsuitable 
at this stage of the process. 
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FDA Authority 

The first priority of the Administration in considering tobacco legislation should be to 
confirm and protect the jurisdiction of the FDA to regulate tobacco products -- including through 
the reduction or elimination of nicotine or other constituents. This goal will necessitate 
substantial changes in the proposed settlement agreement. 

Even as written, the settlement's provision on FDA jurisdiction had certain virtues. First, 
the provision specifically conferred jurisdiction to regulate tobacco products on the FDA, thereby 
removing the legal uncertainty now attending the FDA rule. (The Fourth Circuit panel sounds 
almost certain to rule against the FDA, and the Supreme Court may well uphold this decision.) 
Second, the provision established a "risk reduction" standard to guide the regulation of tobacco 
products in place of the "safety and efficacy" standard applicable to other drugs and devices. 
Because the former makes sense when applied to inherently dangerous products whereas the 
latter does not, the change in standard would facilitate the FDA's regulation of tobacco products. 

This provision of the settlement, however, also contained several glaring weaknesses. 
First, as you noted in your first comments on the settlement, the FDA would have to prove a 
negative in order to reduce or eliminate nicotine -- ~, that the action would not create a 
significant demand for contraband products. Second, the FDA could not eliminate nicotine for a 
period of 12 years. Third, the FDA could not take any action to modify tobacco products without 
surmounting a number of procedural hurdles -- ~, formal rulemakings -- not usually applicable 
to administrative action. 

The public health community will demand -- and we believe the industry will grudgingly 
accept -- a legislative proposal that corrects these weaknesses. This proposal would eliminate the 
12-year waiting period and the special procedural hurdles in the current settlement. It also, and 
perhaps most important, would remove the necessity of the FDA's making a contraband finding. 
At one point, the industry proposed flipping the burden of proof on the contraband issue, so that 
the FDA could not take action if a party affirmatively demonstrated that doing so would create a 
significant contraband market. But even this approach puts too much weight on the contraband 
issue, which should be only one factor in the FDA's regulatory decisionmaking. The better 
approach is to authorize the FDA to order changes to tobacco products based on a simple fmding 
that this change would reduce the risk of the product to the public and is technologically feasible, 
after consideration of the full range of consequences of the change, including the possible 
creation of a contraband market. 

Recommendation: Assert the need for legislation to provide the FDA with unfettered authority 
to regulate tobacco products (including the reduction or elimination of nicotine). 

Penalties 

The settlement sets ambitious targets for reductions in teen smoking of 30% in 5 years, 
50% in 7 years, and 60% in 10 years. The most recent data show underage prevalence at 18.2% 
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in 1996, which means approximately 3.5 million youths aged 13-17 are daily smokers. Because 
the settlement targets are based on youth prevalence over the past decade, which has averaged 
15.2%, the declines from current levels necessary to comply with the agreement would have to 
be 42% over 5 years, 58% over 7, and 67% over 10. 

It is extremely difficult to predict how much teen smoking would decline under the 
settlement. While teen smokers are particularly sensitive to price -- Treasury has assumed that a 
price increase of 10% will reduce youth prevalence by 7% (compared to 2.6% for adults), and 
some studies suggest youth smoking will drop as much as 12% for every 10% increase in price -
we have never had a price shock of this magnitude. The Treasury Department estimates that the 
combined price rise from the current settlement and the 15-cent excise tax increase in the budget 
agreement would be about 80 cents by year 5, resulting in a 20% decrease from current youth 
smoking levels -- still well short of the settlement targets. Restrictions on access and advertising 
should reduce youth smoking still further, but no one can say how much. 

Under the settlement, companies would have to pay $80 million for each percentage point 
they fall short, which is supposed to recapture the industry's projected profits from hooking that 
many young smokers. (The Treasury Department says a more accurate projection of profits 
would be $60 million a point, which is roughly equal to $80 million after taxes.) Public health 
groups have praised the idea of targets and penalties, but complain that the current scheme does 
not give companies sufficient incentive to stop hooking teenagers. The major criticisms against 
the current penalties are that they are tax-deductible, abatable, capped at $2 billion in a given 
year, and too small to serve as a deterrent. 

The companies might accept penalties of $80 million a point that were not tax-deductible 
and could not be abated. They say they are unwilling to increase the price per point or to 
eliminate the $2 billion annual cap. 

We recommend a system of graduated penalties that get stiffer the more the industry 
misses the targets. The industry would pay $200 million a point for each point missed between 0 
and 30 percent, $400 million a point for each point missed between 30 and 50 percent, and $600 
million a point each point missed between 50 and 60 percent. There would be an additional 
company-by-company surcharge of approximately $30 million a point that would reflect a 
company's share of youth smokers. These penalties would be non-deductible and could not be 
abated. Because the charge would be locked in as a permanent price increase, it would have a 
substantial impact in further reducing smoking by youth (and adults). Under this approach, the 
penalties could reach as high as $1 a pack by year 10 if youth smoking failed to decline. 

Recommendation: Call for legislation with tough penalties, increasing the price of cigarettes by 
up to $1 per pack, to reduce youth smoking. 

Marketing. Advertising. and Labeling 

The advertising and marketing restrictions in the settlement are very strong. They include 
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all the restrictions in the FDA rule -- most notably, requirements of black-on-white advertising 
and bans on tobacco brand names in non-tobacco merchandise. The district court struck down 
these restrictions as inconsistent with the FDA's statutory authority. The Court of Appeals is 
highly unlikely to reverse this decision, and the Supreme Court probably will let it stand as well. 
The settlement also includes restrictions on advertising and marketing going far beyond the FDA 
rule, such as restrictions on point-of-sale advertising and bans on outdoor advertising, Internet 
advertising, the use of human images and cartoon characters, and payments for tobacco product 
placement in movies and other media. Congress could not enact such restrictions consistent with 
the First Amendment. 

The Department of Justice believes that these restrictions on advertising should not be 
part of any legislation, but only of the consent decrees or other contracts entered into by the 
industry and Attorneys General. To the extent the restrictions are part of the legislation -- or seen 
as a condition of the legislation -- serious constitutional issues will arise. To the extent the 
restrictions are part only of the settlement agreements, they probably will be permissible as 
voluntary relinquishments of rights. (Larry Tribe, among others, believes that so long as the 
advertising restrictions are a function only of consent decrees and private agreements, they raise 
no constitutional issues. The Justice Department, by contrast, thinks that a court might strike 
down these advertising restrictions, even if included only in consent decrees or contracts, on the 
ground that the government coerced the companies to enter into these contracts in an effort to 
accomplish indirectly what it could not do directly.) 

Assuming we follow the Justice Department's recommendation, serious questions 
relating to enforcement of the advertising restrictions arise. We know that each Attorney General 
will be able to enforce the restrictions in his or her state. But what of states in which there is no 
consent decree? Or what of states with inattentive Attorneys General? The proposed settlement 
agreement makes reference to a binding "national protocol" -- a contract designed to enhance 
enforcement of the advertising restrictions (and other provisions) in the consent decrees. But 
there is no consensus on precisely who will sign the protocol or how it will work in practice. We 
must keep a close eye on this scheme -- and especially on any legislative references to it -- to 
ensure that it provides an effective mechanism for enforcing the advertising restrictions while not 
increasing the vulnerability of the restrictions to constitutional challenge (by making their 
enforcement something other than a matter of simple contract law). 

We also should insist on statutory confirmation of FDA authority over the advertising and 
marketing of tobacco products. This grant of authority is valuable even though the settlement 
agreements will go further than the FDA could, precisely because the FDA will have no authority 
to enforce the contracts between the industry and the states. With a specific grant of authority, 
the FDA itself could enforce the restrictions contained in its 1996 rule, as well as any other 
constitutionally permissible restrictions it might wish to impose in the future. Such a provision 
should be acceptable to all parties. 

In addition to including restrictions on advertising, the settlement contains provisions to 
require "Canadian-style" waming labels -- i.e., strengthened warnings (such as "cigarettes cause 
cancer" and "smoking can kill you") that appear on 25% of the front or display panel of tobacco 
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products, printed in alternating black-on-white or white-on-black type. These provisions would 
strengthen significantly the existing warning labels, both in the starkness of the message and in 
its size and placement on tobacco products. We do not recommend any changes to them. 

Recommendation: Call for legislation giving the FDA explicit authority to regulate the 
advertising of tobacco products and toughening warning labels on cigarette products. (Make 
limited reference to the tobacco industry's agreement to restrict advertising and do not say 
anything to suggest that this agreement is a condition oflegislation.) 

Access and Licensing 

The access and licensing provisions of the settlement significantly enhance the ability of 
the government to prevent youth access to tobacco products. The current FDA rule establishes 
18 as the federal minimum age of sale, requires retailers to check photo identification of anyone 
under 27, and eliminates free samples and the sale of single cigarettes. The proposed settlement 
incorporates these access restrictions while also banning all cigarette vending machines and 
requiring tobacco products to be placed out of reach of consumers in any facility that children 
may enter. Even more important, the settlement would establish a retail licensing scheme to 
enforce these access restrictions. FDA and Treasury agree that such a system is necessary for 
adequate enforcement of youth access provisions. Assuming adequate funding, legislation 
creating a licensing system could count as one of the principal virtues of the settlement 
agreement. 

As written, however, the licensing provision of the settlement contains some important 
ambiguities. Most critically, the settlement is vague as to who -- state authorities, federal 
authorities, or some combination of the two -- will administer the licensing scheme. We are not 
yet in a position to make a final recommendation on this question. FDA's current inclination is 
to give responsibility for running the scheme to the states, but to retain the power to revoke 
licenses. We are not yet sure whether such an approach would work (or even how it could be 
done); rather than recommending a specific scheme, we should commit only to working with 
Congress and the Attorneys General on this question. 

The licensing provision also now contains an inadequate penalty structure. Most 
troublesome, the settlement provides for permanent license revocation only after a licensee's 
tenth offense within two years. Because licensing officials are unlikely to conduct ten 
compliance checks on a single retailer in a two-year time frame, this provision is essentially 
meaningless. We should insist on strengthening the penalty scheme -- including by making 
mandatory revocation a real weapon -- without getting into a level of detail unsuitable at this 
stage of the process. 

These provisions are not particularly high-profile. They have not attracted much 
attention, and nothing we say about them will alter the politics of the deal in either direction. But 
the provisions, if strengthened and clarified along the lines suggested, could prove one of the 
great virtues of enacting tobacco legislation. 

II 
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Recommendation: Call for legislation imposing strong access restrictions and establishing an 
effective retail licensing scheme with tough penalties. 

Documents 

For decades, the tobacco industry has failed to disclose essential facts in its possession 
about the dangers and addictiveness of tobacco products. In particular, the industry has used 
both the attorney-client and the work product privileges to cloak scientific research and findings 
-- and possibly to shield evidence of criminal or fraudulent behavior. The Attorneys General 
attempted to address this issue through creation of a special court to resolve all privilege claims 
made by the industry. Although the proposed system has certain virtues, it also suffers from 
serious defects. The industry is willing to make certain minor changes in the proposed scheme, 
but will not accept changes recommended by the Justice Department and FDA. Even these 
changes will not satisfy the harshest critics of the settlement, such as Skip Humphrey. 

The settlement calls for a national document depository and a three-judge panel 
(appointed by the Judicial Conference of the United States) to provide expedited rulings on 
whether documents should remain privileged. The Attorneys General fought hard for this 
provision for two essential reasons. First, anyone -- not just a litigant, but any member of the 
public (including the New York Times or David Kessler) -- could ask the panel to review 
allegedly privileged documents. In this sense, the settlement establishes a Freedom of 
Information Act for tobacco documents. Second, the requester would not have to make the 
normal showing required in litigation for in camera review of a document: a prima facie case 
that the document is not privileged -- because, for example, it advanced a scheme of crime or 
fraud. 

The Justice Department, however, believes that this scheme, adopted without change, 
would pose serious dangers. DOJ points out that no one knows whether or how this panel will 
work -- whether the judges (or special masters appointed by them) will be competent; whether 
they will be so swamped with document requests as to create an enormous backlog; whether they 
will favor one side over the other. DOJ also notes that this panel will have sole authority to rule 
on claims of privilege. While under the current system many courts may adjudicate a claim of 
privilege (with a finding of privilege in one court often not precluding the opposite finding in 
another), the special three-judge panel's decisions would be binding in all courts in all litigation 
in the United States. On top of these Justice Department concerns, the FDA would like access to 
all documents -- even those rightfully privileged -- to determine whether they contain scientific 
or other health-related information (for example, reflecting the industry's extensive research on 
nicotine addiction) relevant to the regulation of tobacco products. 

To meet these agency concerns, we could strengthen the document provisions in two key 
ways. First, we could make the administrative disclosure process non-exclusive, so that a litigant 
could challenge a privilege claim in litigation even if the special panel had not completed review 
of the document in question or had ruled in favor of the company. (By contrast, a finding by the 
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special panel that a document is nQ! privileged would bind the company in all other proceedings.) 
Second, we could provide the FDA with access to all health-related documentS, notwithstanding 
any claims of privilege. 

The industry claims that it will not accept either of these changes, though it will not 
object to a scheme allowing courts to rule on a privilege claim if the special panel has not yet 
done so. The industry also proposes adding a provision to the settlement to require each 
company to identify and disclose all health-related information contained in privileged 
documents, without turning over the documents themselves. Under this proposal, the special 
panel could find that a company had failed to disclose such information and levy substantial 
penalties. Finally, the industry has expressed a willingness to consider a different scheme for 
selecting the people to sit on the special panel. 

On the other side, some in Congress and the public health community will find even the 
changes recommended by the agencies to be inadequate. These changes do not broadly abrogate 
the industry's attorney-client or work-product privileges. The Justice Department has expressed 
serious concerns about any such breach of the privilege, arguing that this approach would 
undermine the privilege generally and would enable a tobacco company official charged with 
criminal conduct to assert a violation of his Sixth Amendment right to effective assistance of 
counsel. But some will demand the complete abrogation of the companies' attorney-client 
privilege as a term of the settlement -- or, even more broadly, insist (as Sen. Leahy, Rep. 
Waxman, and Attorney General Skip Humphrey already have done) that the tobacco companies 
disclose all privileged documents before any consideration of a settlement takes place. 

Options: 

A. Call for legislation creating exclusive document depository system and compelling release of 
scientific and other health-related information in allegedly privileged documents (but not 
documents themselves). 

B. Call for legislation creating llQIl-exclusive document depository system, compelling release 
of scientific and other health-related information in allegedly privileged documents, and 
providing the FDA with access to all such documents. 

C. Call for legislation requiring full public disclosure of all allegedly privileged documents. 

Environmental Tobacco Smoke 

The best available scientific evidence indicates that environmental tobacco smoke (ETS) 
causes disease and death in non-smokers. The Environmental Protection Agency (EPA) 
classifies ETS as a Class A carcinogen and estimates that it is responsible for about 3,000 lung 
cancer deaths each year in non-smoking adults. The EPA also has found that ETS threatens the 
health of hundreds of thousands of children with asthma and other respiratory illnesses. Serious 
ETS restrictions, which ban smoking in public places or at work except in enclosed areas 
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exhausted directly to the outside, reduce exposure to ETS and the harm it causes. At the same 
time, such restrictions lead many smokers to quit smoking entirely and many more to cut down. 
Indeed, among the many smoking cessation tools -- including substantial price increases -- ETS 
restrictions may well be the most effective. 

All agree that the settlement's provision on ETS is extremely valuable, and needs few 
changes. The proposed legislation would broadly prohibit smoking in public places, without 
preempting even stricter state or local laws. The only question is whether to accept without 
change the settlement's exception for restaurants (but not fast food restaurants), bars, private 
clubs, hotel guest rooms, casinos, bingo parlors, and tobacco merchants. H.R. 3434, which the 
Administration supported, exempts restaurants (including fast food restaurants) and bars. The 
proposed rule on ETS that OSHA issued in 1994 does not include any exemption for the 
hospitality industry. (In a number of other ways, however, the settlement is more protective of 
public health than the OSHA rule, which in any event would face serious legal challenges if 
finally issued.) HHS would prefer to cut back on the exception in the settlement, noting that 
many of the exempted work places pose the greatest threat to non-smokers. The Department of 
Labor (OSHA) would keep the exemption essentially as is on the ground that trying to include 
restaurants, casinos, etc. would make the whole provision politically unsalable. 

Recommendation: Call for legislation imposing strict restrictions on smoking in public places. 

Options: 

A. Include exception for some or all the hospitality industry (restaurants, casinos, etc.) 

B. Eliminate any such exception. 

Liability and Other Legal Issues 

The price of everything in the settlement agreement is, of course, protection from civil 
liability. The settlement limits total liability to $5 billion each year (with any unspent portion of 
a base $4 billion fund reverting to the government), prohibits class action and other joinder and 
consolidation devices, and eliminates punitive damage claims (but requires a payment of billions 
of dollars in punitive damages directly payable to the public). There is little doubt about the 
value of these provisions to the tobacco companies. 

On the other hand, it is not at all clear that these provisions harm public health interests. 
Instituting a comprehensive regulatory scheme, while keeping in place the possibility of $5 
billion in annual compensatory damages ($5 billion more than the industry has ever paid before), 
should influence future corporate behavior at least as well as the litigation system usually 
manages to do. Moreover, making the companies pay a punitive damage award for past 
misconduct to the public (for use in health research, etc.) makes far more sense from a public 
health perspective than allowing such funds to go as windfalls to individual plaintiffs. Of course, 
these provisions do decrease the likelihood of bankrupting the tobacco companies. But as long 
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as Americans are addicted to tobacco products, it is not clear how bankrupting the industry 
would serve the public health. 

We should further advance public health interests by insisting on the removal of any 
limits on punitive damages for ~ misconduct. We would make clear that plaintiffs can seek 
such awards, and that these awards shall not count toward or be subject to yearly limits. The 
continued potential for unrestricted punitive damages will support the regulatory aspects of the 
legislation in deterring willful misconduct and otherwise changing corporate behavior. At the 
same time, this change will enable the legal system to punish the industry, over and above 
compensatory damages, for any future misbehavior. The industry can hardly argue against this. 
change to the settlement agreement. 

We also might consider some changes to the prohibition on class actions, joinder, 
consolidation, and other aggregation devices. The first point to make about this prohibition is 
that it will probably be invalidated as applied to state courts for violating the Tenth Amendment. 
Any provision of this kind thus will have to be accompanied by explicit severance language. In 
addition, we may want to define the ban on aggregation more narrowly -- in particular, to allow 
some consolidation of cases prior to trial for purposes of conducting discovery and adjudicating 
pre-trial motions. The Justice Department recommends this change, which would entail 
amendment of the current multidistrict litigation statute, to allow individual plaintiffs to share 
discovery materials and reduce discovery and other pre-trial costs. The industry apparently will 
resist any change to the provision on class actions, joinder, and consolidation. But given the cap 
on annual damages, it is hard to see why such changes matter so much to the industry. 
Moreover, the industry may see consolidation schemes of this kind as less threatening than 
mechanisms (whether class actions or joinder rules) that permanently tie many cases together, 
letting numerous "bad facts" cases ride in the wake of a couple of "good facts" cases all the way 
up to judgment. 

The FTC and Antitrust Division of the Justice Department are both concerned about the 
breadth of the antitrust exemption contained in the proposed settlement agreement, noting that it 
might protect such activities as price-fixing, mergers to monopoly, predatory pricing, and 
agreements not to produce reduced-risk products. The FTC and Antitrust Division have not 
come to closure on exact language to include in legislation, but agree that the exemption should 
allow collusion only for the purpose of reducing youth smoking (by uniformly passing on the 
costs of the settlement and penalties and agreeing on advertising restrictions). We should insist 
on a narrowing of the antitrust exemption, but not yet propose specific language. The industry 
almost certainly will accept this change. 

We also must insist that neither the settlement nor any eventual legislation (including 
provisions relating to documents) will apply to or have preclusive effect on federal grand jury 
investigations or criminal prosecutions. In particular, the settlements and legislation should 
include a so-called "Halper provision," by which the participating companies waive any 
argument that the civil penalties in the settlement constitute a bar under the double jeopardy 
clause to criminal prosecution. 
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Finally, the preemption provisions of the proposed settlement are among its most baftling 
aspects -- muddled, internally contradictory, and seemingly senseless. We shduld try to clarify 
them so that they preserve current FDA authority, while enabling states in appropriate 
circumstances to go beyond the provisions of the settlement agreement. More specifically, 
where existing law requires states to petition the FDA to regulate tobacco, states would remain 
under that obligation and the FDA would retain its current authority; where existing law allows 
states to regulate tobacco on their own, states could impose any regulations more stringent than 
the new federal standards. It is very difficult to know how much (if at all) this scheme deviates 
from what the drafters of the settlement intended. In any case, it is hard to imagine that the issue 
would drive any party from the table. 

Recommendation: Indicate willingness to accept certain limits on liability and aggregation 
(class actions, etc.) if all other demands are met. Make clear that punitive damages for future 
misconduct will not be limited. Also indicate willingness to accept a narrow antitrust exemption 
to effect the purpose of reducing youth smoking. Make clear that federal legislation will in no 
way affect criminal prosecutions or more stringent state regulation. 

Options: (need not be decided by time of announcement) 

A. Accept legislation prohibiting all aggregation devices (class actions, joinder, consolidation, 
etc.) 

B. Insist on a narrower prohibition, which allows consolidation and similar mechanisms to 
provide plaintiffs with certain litigation economies. 

Farmers 

We have made clear that tobacco farmers should receive protection in any legislative 
settlement, and that the Administration will work closely with members of Congress from 
tobacco states to forge a consensus. Secretary Glickman has traveled to tobacco markets in 
Virginia and North Carolina to express this commitment directly to farmers. 

Farmers are primarily interested in continuation of the governmental tobacco program, 
guaranteed purchase at sct Icvels of tobacco crops by cigarette companies, and some provision 
for buyout and transition to other crops, on a voluntary basis. Farm groups and tobacco state 
members have not yet coalesced around a consensus proposal. One plan put forward this month 
by Senators Ford and McConnell would require companies to buy a minimum amount of 
domestic tobacco over 25 years and would install penalties on companies that do not meet the 
stated goals for tobacco buying. The proposal would also create a "Tobacco Community 
Revitalization Fund" administered by USDA, but not subject to the appropriation process, which 
could spend up to $ I billion a year for 25 years from the settlement fund. This Revitalization 
Fund would cover costs related to the tobacco program such as administration and crop 
insurance, make supplemental payments of up to $500 million to producers whose income from 
tobacco drops substantially below the 1996 level, pay up to $ I 00 million in benefits for displaced 
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cigarette factory workers, and provide up to $250 million a year for rural economic development 
grants. 

The best way to address this issue is to secure an agreement from the companies to 
maintain current purchases of domestic leaf, even if domestic consumption declines. Because of 
GATT, Congress cannot require companies to purchase a set level of domestic tobacco. 
However, a private contract between growers and the industry would probably not trigger a 
GATT violation. 

Recommendation: Vow to protect tobacco farmers and call on tobacco companies to maintain 
current purchases of domestic leaf. 

Option: Call for tobacco companies to make additional payments to protect tobacco farmers and 
their communities (see separate funding section of this memo). 

Funding 

Although the settlement is advertised at $368.5 billion, a variety off actors conspire to 
leave us with considerably less than that to spend on any new initiatives. The $368 billion is a 
25-year number, and must be adjusted downward to reflect a projected drop in cigarette 
consumption of about 15%. For scoring purposes, OMB adjusts the amount down still further to 
reflect lost business tax revenue and lost federal excise tax revenue from decreased consumption. 
Most of the rest of the money in the settlement is already spoken for, to pay for civil suits, 
cessation programs, counteradvertising, and the states' Medicaid claims. 

At current funding levels, the main decision to be made is how best to spend the $25 
billion research trust fund, which could serve as a 21 st Century Research Fund dedicated to 
cancer and other tobacco-related research. 

Additional funds could be raised by: 

1) Eliminating the $50 billion tax credit in the budget agreement. This would increase 
the 25-year number from $368 billion to $430 billion, and free up about $2 billion a year for new 
initiatives. That money could be used to double tobacco-related illness research ($1.3 billion per 
year) and make targeted investments in tobacco-related public health initiatives such as school
based clinics, Healthy Start programs, cancer prevention, and substance abuse treatment. 

2) Strengthening the penalties for failing to reduce teen smoking. The current penalties 
generate about $25 <ck> billion over 25 years, all of which goes to the states to expand anti
smoking efforts. A graduated penalty scheme could increase the 25-year number to $_ billion, 
which could be evenly divided between the states and the federal government. This would 
generate $_ billion a year beginning in year 5, which could be dedicated to additional research 
and/or coverage expansions, such as allowing people between ages 55 and 65 to buy into 
Medicare ($2-4 billion per year); covering workers between jobs ($2-3 billion per year) and 
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Medicaid outreach ($500 million to $1 billion per year). 

3) Increasing the industry's up-front one-time payment, from $10 billion to $30 billion, 
and indexing the inflation adjuster to GDP rather than cpr (since GDP is more in line with 
medical cost growth). This would increase the 25-year number to $_ billion, and generate $_ 
billion a year, which could be used for any of the initiatives outlined above, other investments 
such as child care ($500 million to $1 billion per year) or medical education for doctors training 
in children's hospitals ($300 million per year), or deficit reduction (offsetting lost federal excise 
tax revenue from declining cigarette sales). 

The industry will vehemently resist any effort to move beyond current funding levels. 
The most outspoken tobacco opponents, such as Senator Kennedy and Skip Humphrey, have 
called for a 25-year number in the range of $600-800 billion. Rep. Waxman and David Kessler 
would like to see a $1.50 a pack increase, which would require $900 billion over 25 years 
(although it could also be achieved by combining current base payments with enhanced penalties 
of about 90 cents a pack). 

Additional paper is attached to this memo more fully detailing the funding options. 
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We have met in recent weeks with Erskine. OVP, HHS, OMB, NEC and Counsel's 
Office to review our legislative strategy on tobacco. This memo lays out a consensus approach. 
In brief, we will use the next six weeks to lay the groundwork for a possible summit by (I) 
attacking Republican plans to enact piecemeal legislation; (2) praising comprehensive bills that 
meet your principles, particularly Senator Conrad's; and (3) holding meetings with the 
Democratic Caucus and quiet conversations (led by Erskine) with key Republicans in both the 
House and Senate. At the end of this time, we will evaluate whether to call a bipartisan summit 
to negotiate comprehensive tobacco legislation. 

Background 

As you know, prospects for passing comprehensive tobacco legislation this year are 
uncertain. The major obstacles are (I) the complexity and scope of such legislation and the sheer 
number of egos and committees involved, and (2) the special difficulty of reaching agreement on 
liability limits. which many Members see as necessary, but few will vocally support. 

Republicans appear to be divided into three camps. Some Republicans, especially in the 
Senate (~, Hatch, McCain, Hyde, and probably Lott), want to pass comprehensive legislation 
modeled on the June 20 settlement. Others (~, Gingrich, Kasich) are leaning toward a simple 
excise tax increase, with the proceeds funding an income tax cut. Still a third -- and growing -
group (~, Nickles, Armey, Delay) supports a bill without any significant price increase, 
ostensibly aimed at youth smoking (through provisions on access, marketing, etc.), but unlikely 
to accomplish any of your objectives. The difficulty of the liability issue cuts against the first 
group and plays into the hands of the second and third. In particular, the proponents of a money
free bill hope that by allying themselves with liberal Democrats on liability limits. they can 
effectively curtail tobacco legislation. 

Many, if not most, Senate Democrats will coalesce around a bill that Sen. Conrad intends 
to introduce within the next week. (Rep. Fazio will probably introduce a companion bill in the 
House.) This bill will meet your five principles for tobacco legislation. It will have a large price 
increase (though the allocation of the proceeds is only partly consistent with our budget); a 
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strong section on FDA jurisdiction; good marketing and access provisions, etc. It will not 
include any liability limits (except that it will allow states to settle their tobacco suits for a share 
of the money). The Democrats most likely!lQ1 to sign on to this bill will be those from tobacco 
states. 

2 

So far, no bipartisan bill has emerged in either chamber. Senators Harkin and Chafee are 
working on a comprehensive bill with some liability limits, but they still have much work to do; 
in addition, it remains to be seen whether these two Senators (whatever the merits of their bill) 
can attract significant support. Reps. Bliley and Waxman have had sonie discussions about a 
comprehensive bill, but the two remain very far apart on many critical issues. 

Recommendation 

Our recommended strategy is to use the next six weeks to place pressure on Republicans 
to negotiate on a comprehensive bill, while conveying to them the sincerity of our desire to enact 
such legislation. At the end of six weeks, if the legislative process remains bogged down, we 
will decide whether to call Republican and Democratic leaders to a budget-like summit process. 

1. Attack Republican planS to enact piecemeallegislatjon. We will enlist other 
Democrats and the public health community in strenuously opposing Republican plans to enact 
piecemeal legislation. Through events, statements, and testimony, we will demonstrate the need 
for comprehensive legislation -- involving, most notably, substantial price increases -- to reduce 
youth smoking. We will make the case that the proposed Republican approach of enacting a 
"youth" bill without substantial price increases has no hope of achieving our objectives. In our 
first salvos on this subject next week, the Vice President may take part in tobacco event, and you 
can announce new estimates of the effect of our plan on youth smoking. 

2. Support comprehensive legislation. especially Sen. Conrad's bill. We expect Sen. 
Conrad to introduce his bill next week, and we believe you should greet it warmly without 
making an outright endorsement. You should make the point that it is a comprehensive bill 
consistent with each of your five principles. At the same time, you should stress the importance 
of bipartisanship on this issue and encourage others to come forward with comprehensive 
legislation. This invitation should ensure that your support for Conrad's bill does not polarize 
the issue along partisan lines. If additional comprehensive bills meeting your principles emerge -
- especially of a bipartisan nature -- you should express support for them as well. 

3. Talk to Democratic caucuses and key Republicans. Erskine, Donna, Larry, and Bruce 
will talk to the Democratic Caucus in both the House and the Senate to assure them that we will 
insist on tough legislation -- that we will not compromise too much or too early. At the same 
time, Erskine will begin quiet conversations with key Republicans to persuade them that we are 
serious about enacting legislation -- that we do not intend to use tobacco as a political issue. 

4. Keep liability limits on the table. without supporting them. To maint~n our ability to 
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work out a compromise, we will try to keep liability limits on the table, without ourselves 
supporting them. Our consistent line -- we have used it for the last six months -- is that (I) we 
would prefer a comprehensive bill without any liability limits, but that (2) if we get everything 
we want -- if we get a comprehensive bill that satisfies each of the President's five principles-
then reasonable limits on liability "would not be a dealbreaker." 

3 

Justice Department testimony to this effect caused consternation among some Democrats 
this week; they argued that we should not yet (or, perhaps, ever) indicate a willingness to 
compromise on this issue. We disagree; we think that in order to preserve our ability to craft a 
comprehensive bill that can pass the Congress, we must prevent liberal Democrats and 
conservative Republicans from joining to make liability limits unacceptable. In the main, 
however, we will try not to talk about the liability issue. We will make the point that it is a 
sideshow and that the real battle is between comprehensive and piecemeal legislation. 

5. Call a summit. if still <!!!propriale. We believe that we may well have to call a budget
like summit to enact comprehensive tobacco legislation. A summit will remove complications 
arising from mUltiple committee jurisdiction and provide cover for all parties on difficult issues 
like liability. The steps described above will lay the groundwork for a summit, by placing 
intense pressure on the Republicans to agree to comprehensive tobacco legislation, while 
convincing them that we will not play politics with the issue. We should not talk about this idea, 
because it is possible that no summit will be necessary -- that these steps will get the legislative 
process rolling without any special intervention. We will continually reassess this issue, but 
place ourselves in position to hold a summit in about six weeks. 
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Environmental Tobacco Smoke 

The best available scientific evidence indicates that environmental tobacco smoke (ETS) 
causes disease and death. The Environmental Protection Agency (EPA) classifies ETS as a Class 
A carcinogen [check) and estimates that it is responsible for about 3,000 lung cancer deaths each 
year in non-smoking adults. The EPA also has found that ETS threatens the health of hundreds 
of thousands of children with asthma and other respiratory illnesses. The Surgeon General, in a 
study concluding that ETS causes serious disease among non-smokers, determined that simple 
separation of smokers and nonsmokers within the same airspace may reduce, but does not 
eliminate harmful exposure to ETS. 

For these reasons, the Administration supports legislation to restrict smoking in 
workplaces and other public facilities. This legislation, like the President's recent Executive 
Order on tobacco smoke in federal facilities, shall ban smoking in public places or at work 
except in enclosed areas exhausted directly to the outside. The legislation may include 
appropriate but limited exceptions to this ban, as in H.R. 3434, for prisons and the hospitality 
industry (but not including fast food restaurants). The legislation shall not preempt or otherwise 
affect any federal, state, or local law, regulation, or rule that imposes stricter limitations on ETS. 
The legislation shall ensure that the Occupational Safety and Health Administration possesses all 
necessary (including all currently existing) authority to regulate and enforce the law in this area. 

Internal notes: 

The above statement is essentially consistent with the proposed settlement's provision on 
ETS. This provision is one of the most valuable aspects of the settlement, given the risk ofETS 
to non-smokers, the success ofETS measures in inducing smokers to quit (or at least cut down), 
and the political difficulty of making headway on this issue without the tacit consent of the 
tobacco companies. 

The only major question in this area is whether to exempt the hospitality industry (and if 
so, what parts of the industry) from the ban on indoor smoking. The proposed settlement 
exempts restaurants (but not fast food restaurants), bars, private clubs, hotel guest rooms, 
casinos, bingo parlors, and tobacco merchants. H.R. 3434, which the Administration has 
supported, exempts restaurants (including fast food restaurants) and bars. The proposed rule on 
ETS that OSHA issued in 1994 does not include any exemption for the hospitality industry. (In a 
number of other ways, however, the settlement is more protective of the public health than the 
OSHA rule, which in any event would face serious legal challenges if finally issued.) DOL 
recommends accepting the exception in the settlement; HHS recommends eliminating the 
exception. The above statement retains an exception, leaves some wiggle room with respect to 
its precise scope, but hints that it would cover only bars and non-fast food restaurants. 

On another point, the above statement will enable us to inspect legislative language 
carefully to ensure that it does not (1) preempt any more health-protective laws, whether federal, 



state, or local, or (2) deprive OSHA of any necessary regulatory or enforcement authority. 
Current language in the settlement creates some ambiguities with respect to these issues. 
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Tobacco Legislative Strategy 

We have met in recent weeks with Legislative Affairs, NEC, OMB, OYP, and Counsel's 
Office to review options on tobacco strategy. We would like to use the meeting this afternoon to 
discuss the pros and cons of the two leading strategic options that have emerged from our 
process. 

As you know, prospects for passing comprehensive tobacco legislation this year are 
uncertain. So far, no consensus -- or even plausible -- bipartisan bill has emerged in either 
chamber. The major obstacles are (1) the complexity and scope of such legislation and the sheer 
number of egos and committees involved, and (2) the special difficulty of reaching agreement on 
liability limits, which many Members see as necessary, but few will vocally support. In addition, 
some Members fear that the ground will shift in the next few months, because of the Minnesota 
trial and the likely release of new documents. As a result, many are now tempted to pass a 
piecemeal bill, ostensibly aimed at youth smoking, but unlikely to accomplish the President's 
objectives. 

In the House, the Speaker has indicated that tobacco legislation should go through the 
normal committee process, which would make Rep. Bliley the principal player. Bliley has 
worked cooperatively with Rep. Dingell on the release of tobacco company documents. He also 
has begun discussions with Rep. Waxman about comprehensive legislation -- but the two remain 
far apart on many critical issues. 

In the Senate, no decisions have been made about how to proceed -- except, perhaps, to 
let the House go first. The Senator ostensibly in charge of this issue for Republicans -- Sen. 
Nickles -- has expressed little enthusiasm for going forward. Sens. Hatch and McCain, who 
chair committees central to the tobacco issue, would like to pass comprehensive legislation and 
have scheduled hearings. Sen. Conrad, whom Sen. Daschle appointed to coordinate the tobacco 
issue for the Democrats, is drafting a bill that will probably look like the bills already proposed 
by Kennedy and Lautenberg -- i.e., a bill with big dollar amounts and no liability limits. Chafee 
and Harkin are trying to work together on a bill, but no one knows whether it will take shape or 
what will be in it. 



Given this context, we have two main legislative options: (I) encourage bipartisan, 
committee-driven efforts, especially in the House; or (2) call for a "tobacco summit" or other 
leadership-driven process, in which we would playa key negotiating role. 

In considering these options, you should be aware that we could begin negotiating a 
tobacco bill almost immediately. The budget process forced us to make decisions about 
previously contested issues relating to the size of industry payments. We long ago reached 
agreement on the principal non-financial issues, although some details remain open. The only 
major issue on which we have not yet developed a position is how best to protect tobacco 
farmers. In addition, we are working with the Justice Department to develop a range of possible 
middle-ground positions on liability limits. 

1. Encourage bipartisan. committee-driven efforts. 

Under this option, we would do as much as we could to encourage a Bliley-Waxman 
collaboration, while also providing support to other potential bipartisan efforts in critical 
committees (~, Durbin-McCain in the Senate). 

• IfBliley and Waxman agree on comprehensive legislation, it will sail through the House 
and probably force the Senate to take similar action. 

2 

• Any bill that Waxman signs on to will be substantively strong and will attract the support 
of the entire public health community. 

• The prospects of Bliley and Waxman agreeing on comprehensive legislation are not very 
good, given their substantive differences on the issue, especially on liability; Waxman 
does not share all the President's views and does not want this legislation as much as the 
President. 

• A committee-driven process is likely to take time, and time is the enemy of 
comprehensive legislation given the Minnesota trial and the short Congressional calendar. 

2. Call for a tobacco summit or other leadership-driven process. 

Under this option, we would call on the House and Senate leadership of both parties to 
engage with us in a summit-type process to craft comprehensive tobacco legislation. One model 
would establish a core group ofleaders from both chambers, with limited participation of 
relevant committee chairs. 
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• A summit or similar process may be the only way to surmount the many obstacles to 
passage of comprehensive tobacco legislation. It provides cover for all parties on 
difficult issues like liability, and removes any complications arising from mUltiple 
committee jurisdiction. 

• 

• 

A summit or similar process will ensure that we playa central role in the crafting of 
comprehensive legislation, rather than cede control to people who may not share our 
priorities. 

A summit will give us something bold and ambitious to do in the next few months, as 
well as demonstrating our commitment to this issue. 

• Republicans, especially in the House, may refuse to take part in a summit or similar 
process. 

• Ifwe go the summit route, some Democrats and public health advocates may well peel 
off from us and attack any eventual legislation as a backroom deal. 

• Relatedly, some Democrats in Congress and within the Administration believe that the 
longer we play out this issue, the weaker the Republicans and the tobacco industry will 
become. 

3 
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THE WHITE HOUSE 

WASHINGTON 

February 6, 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Bruce Reed 
Larry Stein 
Elena Kagan 

Tobacco Legislative Strategy 
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We have met in recent weeks with Erskine, OVP, HHS, OMB, NEC and Counsel's 
Office to review our legislative strategy on tobacco. This memo lays out a consensus approach. 
In brief, we will use the next six weeks to lay the groundwork for a possible summit by (1) 
attacking Republican plans to enact piecemeal legislation; (2) praising comprehensive bills that 
meet your principles, particularly Senator Conrad's; and (3) holding meetings with the 
Democratic Caucus and quiet conversations (led by Erskine) with key Republicans in both the 
House and Senate. At the end of this time, we will evaluate whether to call a bipartisan summit 
to negotiate comprehensive tobacco legislation. 

Background 

As you know, prospects for passing comprehensive tobacco legislation this year are 
uncertain. The major obstacles are (1) the complexity and scope of such legislation and the sheer 
number of egos and committees involved, and (2) the special difficulty of reaching agreement on 
liability limits, which many Members see as necessary, but few will vocally support. 

Republicans appear to be divided into three camps. Some Republicans, especially in the 
Senate (~, Hatch, McCain, Hyde, and probably Lott), want to pass comprehensive legislation 
modeled on the June 20 settlement. Others (~, Gingrich, Kasich) are leaning toward a simple 
excise tax increase, with the proceeds funding an income tax cut. Still a third -- and growing -
group (~, Nickles, Armey, Delay) supports a hill without any significant price increase, 
ostensibly aimed at youth smoking (through provisions on access, marketing, etc.), but unlikely 
to accomplish any of your objectives. The difficulty of the"liability issue cuts against the first 
group and plays into the hands of the second, and third. In particular, the proponents of a money
free bill hope that by allying themselves with liberal Democrats on liability limits, they can 
effectively curtail tobacco legislation. 

Many, if not most, Senate Democrats will coalesce around a bill that Sen. Conrad intends 
to introduce within the next week. (Rep. Fazio will probably introduce a companion bill in the 
House.) This bill will meet your five principles for tobacco legislation. It will have a large price 
increase (though the allocation of the proceeds is only partly consistent with our budget); a 
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strong section on FDA jurisdiction; good marketing and access provisions, etc. It will not 
include any liability limits (except that it will allow states to settle their tobacco suits for a share 
of the money). The Democrats most likely not to sign on to this bill will be those from tobacco 
states. 
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So far, no bipartisan bill has emerged in either chamber. Senators Harkin and Chafee are 
working on a comprehensive bill with some liability limits, but they still have much work to do; 
in addition, it remains to be seen whether these two Senators (whatever the merits of their bill) 
can attract significant support. Reps. Bliley and Waxman have had some discussions about a 
comprehensive bill, but the two remain very far apart on many critical issues. 

Recommendation 

Our recommended strategy is to use the next six weeks to place pressure on Republicans 
to negotiate on a comprehensive bill, while conveying to them the sincerity of our desire to enact 
such legislation. At the end of six weeks, if the legislative process remains bogged down; we 
will decide whether to call Republican and Democratic leaders to a budget-like summit process. 

1. Attack Republican plans to enact piecemeal legislation, We will enlist other 
Democrats and the public health community in strenuously opposing Republican plans to enact 
piecemeal legislation. Through events, statements, and testimony, we will demonstrate the need 
for comprehensive legislation -- involving, most notably, substantial price increases -- to reduce 
youth smoking. We will make the case that the proposed Republican approach of enacting a 
"youth" bill without substantial price increases has no hope of achieving our objectives. In our 
first salvos on this subject next week, the Vice President may take part in tobacco event, and you 
can announce new estimates of the effect of our plan on youth smoking. 

2. Support comprehensive legislation. especially Sen. Conrad's bill. We expect Sen. 
Conrad to introduce his bill next week, and we believe you should greet it warmly without 
making an outright endorsement. You should make the point that it is a comprehensive bill 
consistent with each of your five principles. At the same time, you should stress the importance 
of bipartisanship on this issue and encourage others to come forward with comprehensive 
legislation. This invitation should ensure that your support for Conrad's bill does not polarize 
the issue along partisan lines. if additional comprehensive bills meeting your principles emerge -
- especially of a bipartisan nature -- you should express support for them as well. 

3. Talk to Democratic caucuses and key Republicans. Erskine, Donna, Larry, and Bruce 
will talk to the Democratic Caucus in both the House and the Senate to assure them that we will 
insist on tough legislation -- that we will not compromise too much or too early. At the same 
time, Erskine will begin quiet conversations with key Republicans to persuade them that we are 
serious about enacting legislation -- that we do not intend to use tobacco as a political issue. 

4. Keep liability limits on the table. without supporting them. To maintain our ability to 

, 



work out a compromise, we will try to keep liability limits on the table, without ourselves 
supporting them. Our consistent line -- we have used it for the last six months -- is that (I) we 
would prefer a comprehensive bill without any liability limits, but that (2) if we get everything 
we want -- if we get a comprehensive bill that satisfies each of the President's five principles-
then reasonable limits on liability "would not be a dealbreaker." 
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Justice Department testimony to this effect caused consternation among some Democrats 
. this week; they argued that we should not yet (or, perhaps, ever) indicate a willingness to 

compromise on this issue. We disagree; we think that in order to preserve our ability to craft a 
comprehensive bill that can pass the Congress, we must prevent liberal Democrats and 
conservative Republicans from joining to make liability limits unacceptable. In the main, 
however, we will try not to talk about the liability issue. We will make the point that it is a 
sideshow and that the real battle' is between comprehensive and piecemeal legislation. 

5. Call a summit. if still appropriate. We believe that we may well have to call a budget
like summit to enact comprehensive tobacco legislation. A summit will remove complications 
arising from multiple committee jurisdiction and provide cover for all parties on difficult issues 
like liability. The steps described above will lay the groundwork for a summit, by placing 
intense pressure on the Republicans to agree to comprehensive tobacco legislation, while 
convincing them that we will not play politics with the issue. We should not talk about this idea, 
because it is possible that no summit will be necessary -- that these steps will get the legislative 
process rolling without any special intervention. We will continually reassess this issue, but 
place ourselves in position to hold a summit in about six weeks. 
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THE WHITE HOUSE 

WASH I NGTON 

February 3,1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: 

SUBJECT: 

Bruce Reed 
Larry Stein 
Elena Kagan 

Tobacco Legislative Strategy • 

Since our last meeting with you, we have continued to consider legislative options on 
tobacco. As this memo will further describe, we think there are three basi'c approaches to 
enacting tobacco legislation: (1) unite behind a Democratic bill (Senator Comad's, Senator 
Kennedy's or our own) and attempt to ram it through Congress over Republican opposition; (2) 
rely on centrist members of Congress to create and move a bipartisan proposal; and (3) lay the 
groundwork for a possible summit by attacking piecemeal legislation and holding meetings with 
key Republicans; if still appropriate after about six weeks, call a bipartisan summit to negotiate 
comprehensive legislation. Legislative Affairs and the DPC favor the third option. 

Since our last meeting, Congress has made no noticeable progress in the direction of 
bipartisan comprehensive tobacco legislation. We have learned that Senators Harkins and 
Chafee are working together on a bill, but we do not believe they can draw significant support. 
Reps. Bliley and Waxman have made no further progress, and many question whether Waxman 
wants a bill at all. We do not know of any other bipartisan discussions. 

Meantime, Republicans in both Houses (particularly Sen. Nickles and Rep. Delay) have 
broached the idea of a very limited bill, containing no liability limits but also no price increases. 
These members hope that by" allying themselves with liberal Democrats on liability limits, tKey 
can effectively control the size and scope of tobacco legislation. 

We believe that our immediate goal must be to make such piecemeal legislation 
unacceptable, while keeping liability limits on the table (since it may well be difficult to pass a 
substantial price increase without them). Our longer term goal is, of course, to gain majority 
support for comprehensive legislation. Three options for accomplishing this objective follow. 

1. Attempt to ram through a democratic bill. 
This strategy tries to pass tobacco legislation in the same way Democrats passed an increase in 
the minimum wage two years ago. We would unite Democrats behind a single bill (Sen. 
Conrad's, Sen. Kennedy's, or our own) and then try to push it through Congress over Republican 
opposition -- for example, by repeatedly offering it as an amendment to other legislation. 
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• This option will unite most Democrats and the public health community, and will place 
Republicans on the defensive in an election year. 
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• If the Republicans give in, this option will produce a bill without liability limits (although 
perhaps without the full price increase we want). 

• This option probably will not succeed in producing comprehensive tobacco legislation. A 
partisan strategy will embolden Democrats to hold on to tobacco as a political issue and 
alienate Republicans who otherwise might support a comprehensive approach. 

• Most of our hopes for domestic accomplishments this year depend on the passage of 
comprehensive tobacco legislation. A high-risk, predominantly political strategy 
jeopardizes our budget and domestic policy agenda. 

2. Foster and rely on bipartisan centrist coalitions. 
This strategy involves trying to promote bipartisan efforts -,~, Bliley-Waxman, Harkin
Chafee -- and then trying to build support for them on both sides of the aisle. 

• If we can get the right Members (~, Bliley-Waxman, McCain-Durbin) to join forces, a 
bipartisan bill would catalyze the process and lead to the passage of comprehensive 
legislation. 

• A number of Republicans, especially in the Senate, share our goals and principles, so this 
process probably would produce a comprehensive bill with a substantial price increase 
(but with limits on liability). 

• The prospects of the right Members coming together on a bill are remote. Bliley and 
Waxman are far apart on the issues. Harkin and Chafee are close, but cannot attract much 
support. No one else.is talking with each other, and both Republican and Democratic 
leadership are discouraging these efforts. 

• We will not know for some time whether a bipartisan bill will emerge, and in the 
meantime the Republicans will continue to assail us for not supporting specific 
legislation. 
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3. Lay the groundwork for and call a tobacco summit. 

Under this option, we would spend the next six weeks laying the groundwork for a possible 
summit by (1) enlisting other Democrats and the public health community in opposing any 
Republican plan to enact piecemeal legislation, (2) indicating general support for Conrad's bill, 
without an outright endorsement, and (3) holding one-on-one meetings with key Republicans in 
the Senate and Hoyse to convince them that we are serious about negotiating, not just playing 
politics. If the legislative process remains bogged down, we would tben call Republican and 
Democratic leaders to a budget-like summit process. 

3 

• A summit or similar process stands the best chance of surmounting the many obstacles to 
passage of comprehensive tobacco legislation and puts us in the best position to dictate 
the terms. . 

• A summit will give us something bold and ambitious to do in the next few months. And 
in laying the groundwork for the possible summit, we will present all aggressive message 
and united front against piecemeal legislation, without driving away moderate 
Republicans. 

• Republicans may refuse to take part in a summit or similar process. 

• Some Democrats and public health advocates may attack the summit as a backroom deal 
and fight any legislation that emerges from it. 
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.1. /? Toby Donenfeld @ OVP 

,..fy 02/05/9805:53:10 PM 

= 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Donald H. Gips/OVP @ OVP 
Subject: tobacco 

This is the e-mail Ron sent that Don and I were talking to you about. Would you mind giving me a 
call at your convenience so we can sort this out? We are starting to plan for a VP Wednesday 
event and I want to make sure we're all on the same page. Thanks. 

Toby 
x6-6265 
---------------------- Forwarded by Toby Donenfeld/OVP on 02/05/98 05:54 PM ---------------------------

Ron Klain 
02/04/9803:29 PM 

To: Albert Gore/OVP 
cc: Ibcc: Toby Donenfeld/OVPI 
Subject: tobacco 

The proposal to emerge from Erskine's meeting was as follows: 

1. We would try to put YOU 'out next week to fire a shot accross the bow of the GOP to say that 
any tobacco bill must be comprehensive, i.e., include a price hike. We are working to see if 
OMBlTreas can generate numbers as to a projected reduction in teen smoking under our plan, so 
we would have news to announce when you go out. 

2. We expect Conrad's bill the following week. When it comes, POTUS will make a statement 
praising it, saying it is a good bill that is consistent with his principles. He will also say that he 
hopes this issue can be biparstian, and not just partisan -- and he hopes others will come forth with 
bills that are also consistent with his principles (so as to not scare off the moderate Repubs who 
want to help, and so as to not alienate other Oems like Waxman, Harkin, etc., who are also drafting 
bills). 

3. Erskine will begin quiet conversations with moderate Repubs to try to see if they will come onto 
Conrad or something very close to Conrad. 

I think that this is a good approach. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Mary L. Smith/OPD/EOP 
Subject: Tobacco update 

Info from today: 

1. Decisions for document release are due by Dec.' 4th, the MN. trial is scheduled for January. 
Humphrey supposedly wants to put off the trial date. 

2. Bliley is supposedly still keeping his distance from industry. Waxman and Bliley have had staff 
talks, but seem in no hurry. 

3. Myers complains about Downey's group opposing his efforts from the left and making things 
difficult. 

4. Some speculation that Hatch will get some (4-5) moderate R's on his bill eventually. 

5. A tentative hearing scheduled for Dec. 10 in Judiciary (Courts & Intellectual Property) on 
attorneys fees. Bilirakis hearing on Medicaid. 
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Eff··t ' , 
c:r··'-L Bruce N. Reed 
l ... ' ''·- 09/29/97 01 :32:02 PM , , 
Record Type: Record 

To: Thomas L. Freedman/OPO/EOP 
cc: Elena Kagan/OPO/EOP 
bee: 
Subject: Re: Tobacco ~ 

'IAKj 

'h I. ",,0 - .... TT lu"""""f" -
lAbb t IMIMtOS 

Looks good. On the Q&A's, you should be able to ii;w;i the ones we did before. On the WH 
structure, I'm not sure we need 3 coordinating groups -- given the modest attendance last week. 
Thomas L. Freedman 

bE·t-t' Thomas L. Freedman 
{... 09/2B/97 03:19:56 PM , 
Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: 
Subject: Tobacco 

As I see it, we will need 5 products for the tobacco meeting this week. Here are the categories 
and the directions I think we should head in. 

1. Talking points 
The essential points would be: 

• Kids. Tlli!; is about protecting kids. 

• Bi-partisan. We should all be able to get behind legislation to control smoking in America. This 
will be a bipartisan process. It is a large bill, it effects many states, and millions of people. I will 
work with Congress, but I recognize they will hold hearings and follow their process. 

• Promptness. Congress should take this up soon and make it high priority. 

2. Q and A's 

Q. Why didn't POTUS submit a bill? 
A. The President set out his priorities for the bill. Congress legislates. The principles are clear, 
1-5, it shouldn't be hard to get a bill to the floor. 

Q. When should a bill pass? 



.• 

A. It should be at the top of the agenda for this year. There is nothing more important than saving 
thousands of children from taking up smoking. Three thousands are starting everyday. 

O. Is POTUS just playing politics with this? Why didn't he show leadership? 
A. He's taken this issue on from the first, and taken the issue this far, and is confident we will get 
a resolution of the issue. we will get a bill by working together. 

O. Will negotiations include industry? 
A. The industry is a piece of this, but there isn't a need to negotiate with them. 

O. What is the role of the VPOTUS? 
A. VPOTUS will take a leadership role in the legislation. 

3. Research questions 
I've attached research questions on: who is to blame, what arguments work best, why people think 
a bill may not happen. We should list some on specific disputes we should test. (We should talk 
about these). 

4. Legislative Strategy 
Aspects of the legislative strategy. 

1). Goal. Pass bill that embodies the President's principles by early next year. 

2). Timeline. 

a). POTUS announces principles for legislation. 

b). Outreach to Congressional leaders indicating Administration commitment to passing a bill. (We 
should discuss this step very soon). 

c) Public meeting with POTUSNPOTUS and congressional leaders-- public statement that bill is 
important to country and should be top priority of next year. 

d) Congressional Action. Hearings begin, many pieces of legislation are introduced. Some are 
comprehensive, some more limited. 

e) Administration Action. Administration consistently urges adherence to principles outlined by 
POTUS. POTUSNPOTUS events emphasizing need for action·· involve children, farmers, 
second-hand smoke science. POTUS urges issue not be fragmented and a comprehensive piece of 
legislation be passed. 

fl. Congressional Action Continues. Larger coalitions coalesce around Senatorial leaders on issue 
(Kennedy/Hatch) and House chairman (Bliley). 

g) Administration Endorsements. Administration uses following options to maintain progress of 
legislation: private meetings to encourage coalitions of legislators, and encourage useful 
combinations of bills, public comment on aspects of pending legislation to indicate support; public 
comment/events to indicate criticism of pace of progress or negative direction of bill. 

h) Congressional Vote Taking. Bills reach committee and floor. 
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il. Presidential Involvement Options. Options include Presidential statement, SAP, or invitations to 
leaders to WH to coordinate/ resolve disputes. 

j). Bill is voted on. 

Dangers. Possible Republican approaches include: 

• A public attack on the President for showing no leadership and playing politics with issue; 

• A private strategy of fragmenting the issue and letting only certain parts of the bill advance to 
interminable hearings. 

• A laissez-faire strategy of letting chaos reign on the issue for a while. 

• An attack on the Administration for not protecting farmers, for imposing taxes/government 
regulation, for helping trial attorneys. Others? 

Answers. 

• Leadership. This President has shown courage in attacking problem. We can do events and 
maybe take more Administrative action if R's are recalcitrant. Easy to hold their feet to fire to get 
things done. 

• Fragmentation. Privately urge prompt timeline for comprehensive bill. 

• Specific Issues. Keep debate on kids. Defend farmers. 

5. WH Structure and Next Steps 

Three Working Groups 
1. Tobacco Coordination Group. Agency and WH staff meeting every Thursday to coordinate 
policy and event planning. 

2. Tobacco Communications Group. Group meets to plan specific Administration communications 
events. 

3. Tobacco Legislative Group. Group meets to track legislative developments and plan next steps. 

• Regular meetings with VPOTUS staff for event scheduling and strategy 

Weekly conference call with Mike Moore's group 

Weekly conference call/Meeting with Public health group (includes VP/HHSI 

Next Actions that Need to be Taken 
1. Prepare for POTUS/leadership meeting. 

2. Hilley/Bowles outreach to Lott/Gingrich. 
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3. Coordinate Reed! Shalala visits to key Hill members over next two weeks. 

4. Schedule of events for rest of '97. 
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DRAFT OUTLINE OF MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

RE: MEETING WITH CONGRESSIONAL LEADERS ON TOBACCO 
ON OCTOBER 1, 1997 

DATE: SEPTEMBER 30, 1997 

I. LEGISLATIVE STRATEGY 

A. THEMES 
* Bill requires bi-partisan support 

* Danger of fragmentation 

* Popularity of issue counters Congressional inaction 

* Administration will strategically endorse Congressional efforts at coalition building as 
legislation reaches Committees and floor. 

B. WHO IS ATTENDING 

II. GOALS FOR MEETING 

* Publicly emphasize need for prompt action. 

* Show interest in bi-partisanship. 

III. TALKING POINTS 
, 

A. Welcome. Glad so many members could come. Demonstrates the breadth of 
interest. 

B. Crucial issue for America's future. Thousands of kids start everyday. Not about 
money. 

C. Announce Children's Health News. 

D. Tobacco shouldn't be a political issue. Need for bi-partisanship. 
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E. Outline crucial elements for bill. 

F. Need for Prompt Action. 

Reduce teen smoking w/penalties, full 
authority for FDA to regulate tobacco, 
change tobacco marketing, broad document 
disclosure, progress toward other health 
goals (second hand smoke), protect farmers 
and their communities. 

This is top of coUntry's agenda. Let's agree 
we should get it done by next year. 

G. Working Together. Complex legislation, affects many people, many states. 

IV. Q'S AND A'S 

Recognize Congress will hold hearings, but this is too 
important for us not to get done. 

Q. Why didn't the president submit legislation on tobacco? 

A. No one can have any doubts about where the President stands. The five principles he 
set out are clear. And he is committed to helping Congress act and hold hearings and get 
a bill to the floor. But the American people will not put up with finger pointing as to why 
there is no bill. 

Q. When should a bill pass? 
A. It should be at the top of the agenda for this year. There is nothing more important 
than saving thousands of children from taking up smoking. Three thousand are starting 
everyday. 

Q. Is porus just playing politics with this? Why didn't he show leadership? 
A. He's taken this issue on from the first, and taken the issue this far, and is confident we 
will get a resolution of the issue. we will get a bill by working together. 

Q. Will negotiations include industry? 
A. The industry is a piece of this, but there isn't a need to negotiate with them. 

Q. What is the role of the VPOTUS? 
A. vporus will take a leadership role in the legislation. 
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MEMORANDUM FOR ERSKINE BOWLES 

FROM: 

RE: 

DATE: 

BRUCE REED 
ELENA KAGAN 

TOBACCO STRATEGY AND WIDTE HOUSE SUPPORT PLAN 

SEPTEMBER 30, 1997 

The following plan is designed to provide communications and legislative support for the 
passage of a tobacco bill containing the five policy elements described by the President on 
September 17,1997. The strategy's objective is passage of the bill by early next year. 

The plan has three components. First, it lays out a legislative strategy based on the 
principles that: the bill will require bi-partisan support for final passage; that there will be some 
opposition to the bill reaching the floor and therefore a sustained Administration message is 
required; and that the greatest dangers to the bill's passage are delay and opponents' ability to 
fragment consideration of the issue in various Committees. Second, this memorandum describes 
a communication strategy to counter Congressional inaction by emphasizing the following 
themes: children and the health damage they suffer via inaction; the bi-partisan nature of this 
effort; and the need for Congress to take this matter up promptly. Finally, this memorandum 
suggests an internal White House working group support structure to further this effort. 

I. ' Goals and Legislative Strategy 

This proposal seeks to optimize the opportunities for passage of comprehensive tobacco 
legislation that includes the President's principles by early next year. The five key elements of 
the President's plan are: (1) a comprehensive approach to reducing youth smoking including 
tough penalties if targets are not met; (2) full authority for FDA to regulate tobacco targets; (3) 
changes in the way the tobacco industry behaves in marketing and disclosure; (4) progress toward 
other public health goals; and (5) protection for tobacco farmers and their communities. 

While we believe the goal of passage of comprehensive legislation is feasible, a 
successful strategy will have to account for various attacks that are likely to be employed by 
opponents ofthe pact. We believe these arguments will be of three types. First, political 
opponents ofthe President have criticized the President for failing to submit full legislative 
language to Congress and blamed the President for any delay in passage of a bill. This has been 
the initial line of criticism following the President's announcement. Second, there is the 
possibility that opponents of an agreement will attempt to fragment and confuse the issues, 



. ' , . 

eventually permitting perhaps only restricted portions of a bill to advance following lengthy 
hearings. Finally, opponents of legislation may make substantive attacks such as a law would not 
adequately protect farmers, that it might lead to restrictions on class action suits, or that it 
represents a windfall to lawyers. 

The Administration has a number of arguments to deploy in response to these expected 
attacks. The strongest argument, and one supported by research data, indicates that the public is 
particularly frustrated by partisan bickering in the tobacco dispute, and anxious for solutions that 
will protect America's children. In addition, this President has a strong history of leadership on 
smoking issues and can draw upon that legacy in future disagreements with Congress. 

The following chronology indicates the sequence in which these arguments might be 
played out, and the corresponding type of action that the Administration should be prepared to 
take. 

a}. porus announces principles for legislation. (Review of Agreement. Completed). 

b}. Outreach to Congressional leaders indicating Administration commitment to passing 
a bill. (On-going). 

c}. Public meeting with POTUSNPOTUS and congressionalleaders-- public statement 
that bill is important to country and should be top priority of next year. (Scheduled for 
October I, 1997). 

d}. Congressional Action. Hearings begin, many pieces oflegislation are introduced-
some bills are comprehensive, others are more limited. (Hearings have begun with 
Administration witnesses. Few bills introduced as yet). 

e}. Administration Action. Administration urges adherence to principles outlined by 
President. POTUSNPOTUS events emphasizing need for action-- involve children, 
farmers, second-hand smoke science. porus urges issue not be fragmented and a 
comprehensive piece oflegislation be passed. (VPorus has completed one event and 
has tentative plans for 3 regional events. porus to give statement at October 1 st event. 
On-going). 

f). Congressional Action Continues. Larger coalitions coalesce around Senatorial leaders 
on issue (KennedylHatch likely to emerge as key Senatorial leaders) and House chairman 
(Rep. Bliley key House Republican). 

g} Administration Endorsements. Administration uses following options to maintain 
progress of legislation: private meetings to encourage coalitions of legislators and 
encourage useful combinations of bills, public comment on aspects of pending legislation 
to indicate support; public comment/events to indicate criticism of pace of progress or 
negative direction of bill. 
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h) Congressional Vote Taking. Bills reach committee and floor. (Options for 
Presidential involvement include Presidential statement, SAP, or invitations to leaders to 
WH to coordinate/ resolve disputes.) 

II. Communications Strategy 

Over at least the next several months the crucial communications issue will be 
encouraging Congress to take up the issue of tobacco. At the initial event on October 1st we 
recommend emphasizing arguments that suggest it is in Congress' interest to move the 
legislation and to set a general timetable for action. The ·twin arguments that achieve this are 
stressing the bi-partisan source of the concern-- children-- and the need for prompt action. 

The President's comments could be structured according the themes ofbi-partisanship 
and the need for quick action, using the following talking points. 

I. Welcome. Glad so many members could come. Demonstrates the breadth of 
interest. 

II. Crucial issue for America's future. Thousands of kids start everyday. Not about 

III. Shouldn't be a political issue. 

IV. Outline crucial elements for bill. 

V. Need for Prompt Action. 

money. 

Need for bi-partisanship. 

Reduce teen smoking w/penalties, full 
authority for FDA tiYregulate tobacco, 
change tobacco marketing, broad document 
disclosure, progress toward other health 
goals (second hand smoke), protect farmers 
and their communities. 

This is top of country's agenda. Let's agree 
we should get it done by next year. 

VI. Working Together. Complex legislation, affects many people, many states. 
Recognize Congress will hold hearings, but this is too 
important for us not to get done. 

As suggested above, either during the meeting or in meeting with the press the President 



is likely to be pressed as to why he didn't submit complete legislation. We suggest the President 
stress that he set out his priorities for the bill. The five principles he set out are clear. And that 
Congress should act and hold hearings and get a bill to the floor. 

Other likely questions include: 

Q. When should a bill pass? 
A. It should be at the top of the agenda for this year. There is nothing more important 
than saving thousands of children from taking up smoking. Three thousands are starting 
everyday. 

Q. Is POTUS just playing politics with this? Why didn't he show leadership? 
A. He's taken this issue on from the first, and taken the issue this far, and is confident we 
will get a resolution ofthe issue. we will get a bill by working together. 

Q. Will negotiations include indUStry? 
A. The industry is a piece of this, but there isn't a need to negotiate with them. 

Q. What is the role ofthe VPOTUS? 
A. VPOTUS will take a leadership role in the legislation. 

III. White House Structure and Next Steps 

Over the next several months the primary actions that the Administration will be required 
to take are legislative-- to encourage hearings and development of appropriate legislation-- and 
communications oriented-- to scheduling events to maintain public awareness of the issue. The 
following structure and working groups have been meeting to plan and develop these operations. 

Bruce Reed and Elena Kagan of the DPC are coordinating the Adinistration's response. 
The primary tobacco planning meeting is the Tobacco Strategy Group. It has begun meeting 
every Thursday. The meeting includes representatives from the DPC, NEC, HHS, VPOTUS, 
OPL, Intergovernmental Affairs, CEA, Legislative Affairs, Treasury, USDA, and DOl. The 
function of the group is to coordinate policy and event planning. 

The DPC also holds regular meetings with VPOTUS stafffor event scheduling and 
strategy. 

In addition there are two weekly telephone conference calls: first with Mike Moore's 
group including (Moore, Scruggs, and Coale), the second with members of the public health 
group including Kessler, Koop, Myers, and leading health organizations such as the American 
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Heart Association, the American Medical Association, the American Cancer Society. These 
meetings will include the VP staff and HHS. 

Finally, the DPC will hold specific meetings on legislative, communications, and rapid 
response issues as they arise. 



/ 

Liability and Other Legal Issues 
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In the event that Congress passes legislation meeting all of the Administration's demands 
for punishing and regulating tobacco companies -- including a payment of more than $20 billion 
[?) in punitive damages payable to the public -- the Administration will accept provisions barring 
class actions and punitive damages for past misconduct and imposing yearly limits of $5 billion 
on certain civil damages. The legislation itself will both exact penalties for past behavior and 
regulate future behavior, while a significant pool of money (especially given the historic failure 
of smokers to collect any damages) will be available to compensate injured plaintiffs. 

The Administration will oppose -- and will not accept legislation including -- any limits 
on punitive damages for future misconduct. These damages shall not count toward or be subject 
to yearly limits; tobacco companies shall pay the full amount of such damages over and above all 
other payment obligations. The continued potential for unrestricted punitive damages will 
support the regulatory aspects of the legislation in deterring willful misconduct and otherwise 
changing corporate behavior. 

Also in the context of broader legislation, the Administration will support a provision that 
gives tobacco companies an exemption from the antitrust laws, so long as that exemption is no 
broader than necessary to accomplish its purpose -- reducing youth consumption of tobacco 
products. The Administration will review the language of the exemption carefully to ensure that 
it does not protect such activities as price-fixing, mergers to monopoly, predatory pricing, and 
agreements not to produce reduced-risk products. 

The Administration respects recent efforts by states and localities to regulate tobacco 
products, and it will oppose any changes in preemption law that would frustrate these efforts. In 
the absence ofa strong justification, legislation therefore shall not affect the FDA's existing 
authority to allow states and localities to impose requirements on tobacco products; nor shall 
legislation preempt state-law tort suits or state and local requirements that are more stringent than 
their federal counterparts. 

Internal notes: 

The liability provisions are, of course, what the tobacco companies get out of the 
proposed settlement. As written, they eliminate the possibility of a cataclysmic hit by limiting 
total liability to $5 billion each year; and they diminish the likelihood of any successful lawsuits 
by prohibiting class action and other joinder devices. The above statement takes a bit of the sting 
out of these provisions by making clear that any punitive damages for future misconduct will not 
be subject to the damages cap. (The statement is also silent about whether we would accept the 
prohibition not only of class actions, but also of other joinder devices; the Justice Department has 
some doubts about whether we should.) But there is little doubt about the value of the 
provisions -- arising from the certainty they offer -- to the tobacco companies. 
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On the other hand, it is not at all clear that these provisions harm public health interests. 
Instituting a comprehensive regulatory scheme, while keeping in place the possibility of capped 
compensatory damages and uncapped punitive damages, should influence future corporate 
behavior at least as well as the litigation system usually manages to do. Moreover, making the 
companies pay a punitive damage award for past misconduct to the public (for use in health 
research, etc.) makes far more sense from a public health perspective than allowing such funds to 
go as windfalls to individual plaintiffs. Of course, these provisions do decrease the likelihood of 
bankrupting the tobacco companies. But as long as Americans are addicted to tobacco products, 
it is very unclear that this result would serve the public health; indeed, the exact opposite 
argument is at least equally plausible. 

The FTC and antitrust division of the Justice Department are both concerned about the 
breadth of the antitrust exemption contained in the proposed settlement agreement. They have 
not come to closure on appropriate language, but agree that an exemption should allow collusion 
to reduce youth smoking while prohibiting collusion for other purposes. The statement above 
serves as a placeholder, indicating that the Administration will take a serious interest in the 
drafting of this provision. 

The preemption provisions of the proposed settlement are among its most baffling aspects 
-- muddled, internally contradictory, and seemingly senseless. The statement above essentially 
favors a status quo approach (which the FDA favors): in circumstances where existing law 
requires states to petition the FDA to regulate tobacco, states would remain under that obligation; 
in circumstances where existing law allows states to regulate tobacco on their own, states could 
impose any regulations more stringent than the new federal standards. It is very difficult to know 
how much (if at all) this scheme deviates from what the drafters of the settlement intended. 



.. ~. ''', T " \.,It.<C 0 ... 1r'\;T U ......... - cI c<: w .... • ..... , 
.u ... 1. \'tI,v"L 

o.M...I. Lt.k. t~ ~ 

Document Disclosure 

For decades, the tobacco industry has failed to disclose essential facts in its possession 
about the dangers and addictiveness of tobacco products. Indeed, the tobacco companies have 
used the attorney-client and/or work-product privileges to cloak scientific research and findings 
-- and to shield evidence of the companies' criminal or fraudulent behavior. It is therefore 
necessary to establish an effective and speedy mechanism to pierce fraudulent or otherwise 
improper claims of privilege and to force the disclosure of information that will advance public 
health interests. 

The Administration supports legislation to create a national tobacco document depository 
and require tobacco companies to tum over immediately all documents (including assertedly 
privileged documents and detailed privilege logs) relating to the health effects of tobacco 
products, the use of nicotine in those products, and the sale or marketing of those products to 
children. Companies may not claim privilege in this process for any descriptions or analyses of 
scientific research conducted or paid for by the company. [Correct phrasing?) A three-person 
Board, appointed consistent with the Constitution, shall review documents claimed to be 
privileged -- including through an expedited process allowing any person, without a prima facie 
showing, to challenge a privilege claim -- shall disclose any document found not to be privileged 
(with that determination binding on the company), and may impose appropriate monetary 
sanctions. 

Under the legislation, this administrative process will not be the only means to contest a 
claim of privilege. Any person can challenge a claim of privilege in a legal action against a 
tobacco company, even if the Board of the depository has upheld or failed to rule on the claim. 
In addition, the administrative process will not govern the disclosure of documents to the FDA. 
Companies must disclose to the FDA all documents containing information about the health 
effects or addictive qualities of tobacco products, regardless of any claim of privilege. [Correct 
phrasing?) 

Internal notes: 

The proposal outlined above strengthens the document disclosure provisions of the 
settlement in several ways. First, the proposal makes the administrative disclosure proccss non
exclusive, so that a litigant can challenge a privilege claim in a lawsuit, even if the Board of the 
depository has not completed its review or has ruled in favor of the company. (By contrast, a 
Board finding that a document is nQ1 privileged binds the company in all other proceedings.) 
Second, the proposal provides the FDA with access to all health-related documents, 
notwithstanding any claims of privilege. Third, the proposal somewhat broadens the category of 
materials for which companies cannot claim a privilege in the administrative process. In 
addition, the proposal as outlined here gives us some wiggle-room on details -- relating, for 
example, to the composition of the Board (which the Justice Department believes is 
unconstitutional as written) and the procedures that the Board will follow. 
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The proposal, however, does not broadly abrogate the attorney-client or work-product 
privileges, as Rep. Waxman's proposed legislation would do. The Justice Department has 
expressed serious concerns about any broad abrogation of the privilege, arguing that such an 
approach would undermine the privilege generally and would enable a tobacco company official 
charged with criminal conduct to assert a violation of his Sixth Amendment right to effective 
assistance of counsel. But some public health groups may demand the abrogation of the 
companies' attorney-client privilege in a settlement -- or, even more broadly, insist (as Sen. 
Leahy, Rep. Waxman, and Attorney General Skip Humphrey have done) that the tobacco 
companies disclose all privileged documents before any consideration of a settlement takes 
place. 

2 
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Environmental Tobacco Smoke 
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The best available scientific evidence indicates that environmental tobacco smoke (ETS) 
causes disease and death. The Environmental Protection Agency (EPA) classifies ETS as a Class 
A carcinogen [check) and estimates that it is responsible for about 3,000 lung cancer deaths each 
year in non-smoking adults. The EPA also has found that ETS threatens the health ofhundreds 
of thousands of children with asthma and other respiratory illnesses. The Surgeon General, in a 
study concluding that ETS causes serious disease among non-smokers, determined that simple 
separation of smokers and nonsmokers within the same airspace may reduce, but does not 
eliminate harmful exposure to ETS. 

For these reasons, the Administration supports legislation to restrict smoking in 
workplaces and other public facilities. This legislation, like the President's recent Executive 
Order on tobacco smoke in federal facilities, shall ban smoking in public places or at work 
except in enclosed areas exhausted directly to the outside. The legislation may include 
appropriate but limited exceptions to this ban, as in H.R. 3434, for prisons and the hospitality 
industry (but not including fast food restaurants). The legislation shall not preempt or otherwise 
affect any federal, state, or local law, regulation, or rule that imposes stricter limitations on ETS. 
The legislation shall ensure that the Occupational Safety and Health Administration possesses all 
necessary (including all currently existing) authority to regulate and enforce the law in this area. 

Internal notes: 

The above statement is essentially consistent with the proposed settlement's provision on 
ETS. This provision is one of the most valuable aspects of the settlement, given the risk ofETS 
to non-smokers, the success of ETS measures in inducing smokers to quit (or at least cut down), 
and the political difficulty of making headway on this issue without the tacit consent ofthe 
tobacco companies. 

The only major question in this area is whether to exempt the hospitality industry (and if 
so, what parts of the industry) from the ban on indoor smoking. The proposed settlement 
exempts restaurants (but not fast food restaurants), bars, private clubs, hotel guest rooms, 
casinos, bingo parlors, and tobacco merchants. H.R. 3434, which the Administration has 
supported, exempts restaurants (including fast food restaurants) and bars. The proposed rule on 
ETS that OSHA issued in 1994 does not include any exemption for the hospitality industry. (In a 
number of other ways, however, the settlement is more protective of the public health than the 
OSHA rule, which in any event would face serious legal challenges if finally issued.) DOL 
recommends accepting the exception in the settlement; HHS recommends eliminating the 
exception. The above statement retains an exception, leaves some wiggle room with respect to 
its precise scope, but hints that it would cover only bars and non-fast food restaurants. 

On another point, the above statement will enable us to inspect legislative language 
carefully to ensure that it does not (I) preempt any more health-protective laws, whether federal, 
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state, or local, or (2) deprive OSHA of any necessary regulatory or enforcement authority. 
Current language in the settlement creates some ambiguities with respect to these issues. 

2 
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FDA Regulation 

h L ... «. - ~r1"U L<MA-T - FllA 7"",il.li.Ji ..... 

<UA l. "" tu \ IMQAM 0 ~ 

The first priority of the Administration, in considering any tobacco legislation, shall be to 
confirm and protect the jurisdiction of the FDA to regulate tobacco products. This authority can 
be no less strong -- though because of the nature of the product, it may be somewhat different -
than that which the FDA exercises over other drugs and devices. Further, the authority cannot be 
circumscribed by any special procedural rules or requirements. The FDA must be able to 
regulate tobacco products, including by ordering the reduction or elimination of nicotine or other 
constituents, through its normal proce~ures in the furtherance of public health interests. 

The Administration therefore supports legislation specifically empowering the FDA to 
require the modification of tobacco products based on a finding that this change would reduce 
the risk of the product to the public and is technologically feasible. [Pick one of the following 
two sentences:) [The FDA shall consider all relevant factors in making this determination, 
including the number of addicted tobacco users, the availability of alternative products, and the 
risk of a significant contraband market in tobacco products resulting from the proposed action.) 
[The FDA need make no further findings in support of this decision, but consistent with its duty 
to protect the public health, the FDA may not go forward if a party affirmatively demonstrates 
that the action would create a significant contraband market in tobacco products.) The FDA may 
order a modification of a tobacco product (including the reduction or elimination of nicotine) at 
any time, although a decision to eliminate nicotine shall not take effect for two years to allow 
time for congressional review. In determining whether to require modification of a tobacco 
product, the FDA shall use its normal procedures. 

Internal Notes: 

Even as written, the settlement's provision on FDA jurisdiction had significant virtues. 
First, the provision specifically conferred jurisdiction to regulate tobacco products on the FDA, 
thereby removing the legal uncertainty now attending the FDA rule. (The Fourth Circuit almost 
certainly will rule against the FDA; the Supreme Court is a toss-up.) Second, the provision 
established a "risk reduction" standard to guide the regulation of tobacco products in place of the 
"safety and efficacy" standard applicable to other drugs and devices. Because the former makes 
sense when applied to inherently dangerous products whereas the latter does not, the change in 
standard would facilitate the FDA's regulation of tobacco products. 

This provision of the settlement, however, also contained several glaring weaknesses. 
First, the FDA was required to prove a negative in order to reduce or eliminate nicotine -- i.e., 
that the action would not create a significant demand for contraband products. Second, the FDA 
could not eliminate nicotine for a period of 12 years. Third, the FDA could not take any action 
to modify tobacco products without surmounting a number of procedural hurdles --~, formal 
rulemakings -- not usually applicable to administrative action. 

The above statement eliminates the 12-year prohibition and the special procedural hurdles 
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contained in the proposed settlement. The statement offers two alternatives on the contraband 
issue. The first and preferable alternative is to convert the contraband question from a make-or
break finding into a mere "consideration." The second alternative is to flip the burden of proof 
on the contraband issue, so that the tobacco industry will have to prove that the proposed action 
IDll create a contraband market (instead of the FDA having to prove that it willllill). This 
alternative removes the burden of proving a negative from the FDA, but still makes the FDA's 
action wholly dependent on the question of whether it will create a contraband market. 

2 
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Consensus Recommendation 

In your speech, you should call for federal legislation on tobacco, and pledge to work 
with Congress over the next year to get it done. You should set forth the key elements you 
believe should be addressed in tobacco legislation: 

1. Reducing youth smoking, through a comprehensive approach of penalties, price 
increases, counteradvertising, state and local prevention efforts, and advertising and access 
restrictions. You would say that the price of the current settlement is too low to reduce youth 
smoking and meet our other health goals, and that we need stiff penalties that force tobacco 
companies to take responsibility for reducing youth smoking. You would call for a combination 
of payments and penalties that would increase the price of cigarettes by up to $1.50 a pack 
as needed to meet our goals of significantly reducing youth smoking over the next decade. 

2. Affirming FDA's full authority to regulate tobacco products. 

3. Holding the tobacco industry accountable to reduce youth smoking and change 
the way it does business, through penalties and document disclosure. 

4. Meeting other public health goals (such as environmental tobacco smoke 
restrictions, international efforts, smoking cessation programs, and increased funding for public 
health research and other health objectives). 

5. Protecting tobacco growers and their communities. 



September 5, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce Reed 

SUBJECT: Tobacco Update 

When you return next week, Secretary Shalala and I will give you detailed 
recommendations on how to proceed on tobacco. We are scheduled to meet with you on Friday, 
and you are scheduled to announce your position on Tuesday the 16th. This memo is a brief 
summary of what we are likely to recommend and what strategic and policy decisions you will 
need to make. 

I. Overview 

Although the industry was hoping for quick passage, some Republican leaders in both 
houses said this week that the tobacco settlement was too complicated for Congress to enact 
before they adjourn in late October. Lott would sti11like to get it done this year, but with the 
legislation being referred to six committees in the Senate alone, we need to stake out positions 
that can hold up over time. 

Over the past two months, we have held extensive discussions with the public health 
community, attorneys general, members of Congress, and farmers. The public health community 
will welcome our recommendations on most issues: guaranteeing full authority for FDA to 
regulate nicotine; imposing tougher penalties on the industry if it fails to reduce teen smoking; 
demanding an additional $50 billion to offset the credit in the budget agreement; making it 
somewhat easier to disclose industry documents; looking out for tohacco farmers; and so on. 
The only concerns oftobacco opponents that we cannot easily meet are dramatically increasing 
the overall price tag (Kennedy would like to see it doubled, to $700 billion) and demanding to 
see all the documents before capping liability (Leahy, Waxman, and Skip Humphrey are pushing 
for "no immunity without disclosure"). 

The central strategic question is how far we want to push the industry for additional 
concessions, at the risk ofiosing this opportunity altogether. Bruce Lindsey and I have 
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repeatedly pressed the industry on the most important issues -- FDA, penalties, and documents -
with only modest progress. We met with them again today, and will continue to press them next 
week, but penalties remain a serious stumbling block. 

Bruce believes we should not go forward unless we have the industry on board, because 
without an agreement on everything the industry will be free to use its considerable influence in 
Congress to undermine provisions it doesn't like -- for example, gutting the FDA provisions if it 
wins in the 4th Circuit. Secretary Shalala and the Vice President strongly believe we should not 
reach agreement with the industry, because any deal with tobacco companies will be suspect, and 
won't have enough congressional buy-in to withstand 6-12 months of debate in Congress. 

This debate may become moot, if we can't get the industry to come around by next week 
on our bottom-line issues. In that case, I believe we should be both tough and reasonable, by 
demanding more than the industry can stomach right now (on FDA and penalties), but not more 
than they can possibly swallow in the end. I share Bruce's concerns about the industry's clout 
and penchant for mischief, but a little tension between us and the industry might actually help us 
during a drawn-out congressional debate. Ifwe make this a fight over tougher penalties to 
reduce teen smoking (rather than how much money we want in retum for capping liability), I 
believe we can beat the industry on a few points, even in this Congress -- especially in an 
election year. 

II. Major Recommendations 

A. FDA Authority 

The first priority of the Administration in considering any tobacco legislation should be 
to confirm and protect the jurisdiction of the FDA to regulate tobacco products. The FDA must 
be able to regulate tobacco products, including by ordering the reduction or elimination of 
nicotine or other constituents, through its normal procedures in the furtherance of public health 
interests -- without any special procedural rules or requirements. We should call on Congress to 
pass legislation specifically empowering the FDA to require the modification of tobacco products 
based on a finding that this change would reduce the risk of the product to the public and is 
technologically feasible. 

The industry still wants to put one hurdle in front of FDA, by saying the FDA may not go 
forward if a party affirmatively demonstrates that the action would create a significant 
contraband market in tobacco products. But we believe the FDA should only have to consider 
contraband as one of many relevant factors, including the number of addicted tobacco users and 
the availability of alternative products. We would eliminate two other weaknesses in the 
settlement -- the l2-year waiting period before FDA could ban nicotine, and the special 
procedural hurdles such as formal rulemakirigs. 

2 
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B. Documents 

For decades, the tobacco industry has failed to disclose essential facts in its possession 
about the dangers and addictiveness of tobacco products, and used attorney-client privilege to 
cloak scientific research and findings and possibly shield evidence of criminal or fraudulent 
behavior. It is therefore necessary to establish an effective and speedy mechanism to pierce 
fraudulent or otherwise improper claims of privilege and to force the disclosure of information 
that will advance public health interests. The documents issue has become a rallying cry for the 
most strident opponents of a settlement, led by Skip Humphrey. 

The settlement calls for a national documents depository and a three-judge panel to 
provide expedited rulings on whether documents should remain privileged. We recommend 
strengthening the document provisions by 1) allowing litigants to challenge privilege claims in 
individual lawsuits, even if the three-judge panel had already ruled, and 2) providing the FDA 
with access to all health-related documents, notwithstanding any claims of privilege. That will 
enable the FDA to put the industry's considerable expertise on nicotine to good use. 

Even these steps will not go far enough to please Leahy, Waxman, and Humphrey, who 
want to break the companies' attorney-client privilege and insist that the tobacco companies 
disclose all privileged documents before any consideration of a settlement. But the Justice 
Department has expressed serious concerns about any broad abrogation of the privilege, arguing 
that such an approach would undermine the privilege generally and might enable a tobacco 
company official charged with criminal conduct to assert a violation of his Sixth Amendment 
right to effective assistance of counsel. 

C. Penalties 

The settlement sets ambitious targets to reduce youth smoking by 30% in 5 years, 50% in 
7 years, and 60% in 10 years, and would require companies to pay $80 million for each 
percentage point they fall short. Public health groups have praised the idea of targets and 
penalties, but complain that the current scheme does not give companies sufficient incentive to 
stop hooking teenagers. Our main problems with the current penalties are that they are tax
deductible, abatable, capped at $2 billion, and too small to serve as a deterrent. 

We can strengthen the penalties in a variety of ways -- all of which the industry has so far 
resisted -- but our current preferred option is a two-tier system, with graduated penalties that get 
stiffer ifthe industry misses the targets by a substantial margin. The first tier .of penalties would 
require companies to pay $80 million per point if the industry missed the targets by less than 5 
points in year 5, less than 10 points in year 7, and less than 15 points in year 10. This penalty 
would be non-deductible, could not be abated, and would reflect a company's share of the youth 
market. If the industry missed by a greater margin, companies would pay the full first-tier 
penalty, and their settlement payment would be increased by a penny a pack for each additional 
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percentage point by which they missed the target. This second-tier penalty would cost 
companies about $240 million a point, and has the additional virtue of locking in a permanent 
price increase that will help further reduce smoking by youth (and adults). Under this approach, 
if youth smoking went down by 30% over 10 years, instead of60%, the industry would pay $1.2 
billion in financial penalties and be forced to raise prices another 15 cents a pack on top of that. 

D. Farmers 

We have made clear that tobacco farmers should receive protection in any legislative 
settlement, and that the Administration will work closely with members of Congress from 
tobacco states to forge a consensus. Secretary Glickman has traveled to tobacco markets in 
Virginia and North Carolina to express this commitment directly to farmers. 

Farmers are primarily interested in continuation ofthe governmental tobacco program, 
guaranteed purchase at set levels of tobacco crops by cigarette companies, and some provision 
for buyout and transition to other crops, on a voluntary basis. Because farm groups and tobacco 
state members have not yet coalesced around a consensus proposal, we don't need to commit to a 
specific plan yet. The most discussed proposal is one released this month by Senators Ford and 
McConnell that would require companies to buy a minimum amount of domestic tobacco over 
25 years and would install penalties on companies that do not meet the stated goals for tobacco 
buying. The proposal would also create a "Tobacco Community Revitalization Fund" 
administered by USDA, but not subject to the appropriation process, which could spend up to $1 
billion a year for 25 years from the settlement fund and would cover costs related to the tobacco 
program such as administration and crop insurance, make supplemental payments of up to $500 
million to producers whose income from tobacco drops substantially below the 1996 level, pay 
up to $100 million in benefits for displaced cigarette factory workers, and provide up to $250 
million a year for rural economic development grants. 

E. Funding 

Although the settlement is advertised at $368.5 billion, a variety offactors conspire to 
leave us with considerably less than that to spend on any new initiatives. The $368 billion is a 
25-year number, and must be adjusted downward to reflect a projected drop in cigarette 
consumption of about 15%. For scoring purposes, OMB adjusts the amount down still further to 
reflect lost business tax revenue and lost federal excise tax revenue from decreased consumption. 
Most of the rest of the money in the settlement is already spoken for, to pay for civil suits, 
cessation programs, counteradvertising, and the states' Medicaid claims. The main decision you 
will need to make is how best to spend the $25 billion research trust fund, which most of us 
believe should be a 21 st Century Research Fund dedicated to cancer and other tobacco-related 
research. 

4 



Some in the Administration (primarily the Treasury Department) and in Congress (led by 
Kennedy) believe the industry should be soaked for $600-700 billion. This is probably a 
deal breaker for the industry, but it would free up additional funds for new initiatives. 

F. Other Issues 

We will need to propose improvements in other, less prominent areas, which we will 
detail for you next week. These include limiting the industry's antitrust exemption to prevent 
unnecessary collusion and removing a little-noticed cap on punitives for future misconduct. 

We will give you a more detailed memo on all these recommendations next week, and 
bring you up to date on our discussions with the industry, the Hill, and the public health 
community. 
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Consensus Recommendation 

Tb\,"'U.O- ..... r-rlAl<A..aLr - ",.k,a .. 
~""" ... 0 ~ 

Tn your speech, you should call for federal legislation on tobacco, and pledge to work 
with Congress over the next year to get it done. You should set forth the key elements you 
believe should be addressed in tobacco legislation: 

1. Reducing youth smoking, through a comprehensive approach of penalties, price 
increases, counteradvertising, state and local prevention efforts, and advertising and access 
restrictions. You would say that the price of the current settlement is too low to reduce youth 
smoking and meet our other health goals, and that we need stiff penalties that force tobacco 
companies to take responsibility for reducing youth smoking. You would call for a combination 
of payments and penalties that would increase the price of cigarettes by up to $1.50 a pack 
as needed to meet our goals of significantly reducing youth smoking over the next decade. 

2. Affirming FDA's full authority to regulate tobacco products. 

3. Holding the tobacco industry accountable to reduce youth smoking and change 
the way it does business, through penalties and document disclosure. 

4. Meeting other public health goals (such as environmental tobacco smoke 
restrictions, international efforts, smoking cessation programs, and increased funding for public 
health research and other health objectives). 

5. Protecting tobacco growers and their communities. 
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Strategic Considerations 

I. Overview of Speech. In your speech, you should address the issues you most care about in 
tobacco legislation. These key elements are: 

• Reducing youth smoking, through a comprehensive approach involving penalties, 
price increases, counteradvertising, and access and marketing restrictions. 

• Affirming FDA's full authority to regulate tobacco products. 

• Holding industry accountable and changing the way it does business, through 
penalties and document disclosure. 

• Furthering other public health goals (environmental tobacco smoke restrictions, 
international efforts, smoking cessation programs, and increased funding for 
public health research and other health objectives). 

• Protecting tobacco growers and their communities. 

II. Level of specificity, especially on funding issues. In addressing certain of these issues -
particularly those involving funding -- you will have to decide how much detail to provide to the 
public. In any scenario, you would say that the price of the current settlement is too low to 
reduce youth smoking and meet our other health goals, and that we need stiff penalties that force 
tobacco companies to take responsibility for reducing youth smoking. You can then describe 
your plan in one of the following ways: 

A. We will work with Congress to determine how much we need to increase the price 
of cigarettes to meet our goals. 

B. The combination of payments and penalties in tobacco legislation needs to 
increase the price of a pack of cigarettes by between $1 and $1.50 to meet our 
goals. 

C. Tobacco legislation needs to increase the price of a pack of cigarettes by between 
$1 and $1.50 to meet our goals, and I recommend [select and describe a 
particular payment option, as set out in accompanying documents.] 
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FDA Authority 

The fIrst priority of the Administration in considering tobacco legislation should be to 
confIrm and protect the jurisdiction of the FDA to regulate tobacco products -- including through 
the reduction or elimination of nicotine or other constituents. This goal will necessitate 
substantial changes in the proposed settlement agreement. 

Even as written, the settlement's provision on FDA jurisdiction had certain virtues. First, 
the provision specifIcally conferred jurisdiction to regulate tobacco products on the FDA, thereby 
removing the legal uncertainty now attending the FDA rule. (The Fourth Circuit panel sounds 
almost certain to rule against the FDA, and the Supreme Court may well uphold this decision.) 
Second, the provision established a "risk reduction" standard to guide the regulation of tobacco 
products in place of the "safety and effIcacy" standard applicable to other drugs and devices. 
Because the former makes sense when applied to inherently dangerous products whereas the 
latter does not, the change in standard would facilitate the FDA's regulation oftot>acco products. 

This provision of the settlement, however, also contained several glaring weaknesses. 
First, as you noted in your fIrst comments on the settlement, the FDA would have to prove a 
negative in order to reduce or eliminate nicotine -- i&., that the action would not create a 
signifIcant demand for contraband products. Second, the FDA could not eliminate nicotine for a 
period of 12 years. Third, the FDA could not take any action to modify tobacco products without 
surmounting a number of procedural hurdles -- ~, formal rulemakings -- not usually applicable 
to administrative action. 

The public health community will demand -- and we believe the industry will grudgingly 
accept -- a legislative proposal that corrects these weaknesses. This proposal would eliminate the 
12-year waiting period and the special procedural hurdles in the current settlement. It also, and 
perhaps most important, would remove the necessity of the FDA's making a contraband fInding. 
At one point, the industry proposed flipping the burden of proof on the contraband issue, so that 
the FDA could not take action if a party affIrmatively demonstrated that doing so would create a 
signifIcant contraband market. But even this approach puts too much weight on the contraband 
issue, which should be only one factor in the FDA's regulatory decisionmaking. The better 
approach is to authorize the FDA to order changes to tobacco products based on a simple fInding 
that this change would reduce the risk of the product to the public and is technologically feasible, 
after consideration of the full range of consequences of the change, including the possible 
creation of a contraband market. 

Penalties 

The settlement sets ambitious targets for reductions in teen smoking of 30% in 5 years, 
50% in 7 years, and 60% in 10 years. The most recent data show underage prevalence at 18.2% 
in 1996, which means approximately 3.5 million youths aged 13-17 are daily smokers. Because 
the settlement targets are based on youth prevalence over the past decade, which has averaged 
15.2%, the declines from current levels necessary to comply with the agreement would have to 
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be 42% over 5 years, 58% over 7, and 67% over 10. 

It is extremely difficult to predict how much teen smoking would decline under the 
settlement. While teen smokers are particularly sensitive to price -- Treasury has assumed that a 
price increase of 10% will reduce youth prevalence by 7% (compared to 2.6% for adults), and 
some studies suggest youth smoking will drop as much as 12% for every 10% increase in price -
we have never had a price shock of this magnitude. The Treasury Department estimates that the 
combined price rise from the current settlement and the IS-cent excise tax increase in the budget 
agreement would be about 80 cents by year 5, resulting in a 20-25% decrease from current youth 
smoking levels -- still well short of the settlement targets. Restrictions on access and advertising 
should reduce youth smoking still further, but no one can say how much. 

Under the settlement, companies would have to pay $80 million for each percentage point 
they fall short, which is supposed to recapture the industry's projected profits frol!1 hooking that 
many young smokers. (The Treasury Department says a more accurate projection of profits 
would be $60 million a point, which is roughly equal to $80 million after taxes.) Public health 
groups have praised the idea of targets and penalties, but complain that the current scheme does 
not give companies sufficient incentive to stop hooking teenagers. The major criticisms against 
the current penalties are that they are tax-deductible, abatable, capped at $2 billion in a given 
year, and too small to serve as a deterrent. 

The companies might accept penalties of $80 million a point that were not tax-deductible 
and could not be abated. They say they are unwilling to increase the price per point or to 
eliminate the $2 billion annual cap. 

We recommend a two-tier system, with graduated penalties that get stiffer if the industry 
misses the targets by a substantial margin. For example, the first tier of penalties could require 
companies to pay $80 million per point if the industry missed the targets by less than 5 points in 
year 5, less than 10 points in year 7, and less than IS points in year 10. This penalty would be 

. non-deductible, could not be abated, and would reflect a company's share of the youth market. If 
the industry missed by a greater margin, companies would pay the full first-tier penalty, l!llil a 
surcharge permanently added on to the price of a pack of cigarettes to reflect the remaining 
shortfall. This additional charge would be the equivalent of a non-deductible second-tier penalty 
representing a larger multiple of profits and rising over time -- e.g., $_ million a point in year 
5, $_ million a point in year 7, $_ million a point in year 10. Because the charge would be 
locked in as a permanent price increase, it would help further reduce smoking by youth (and 
adults). Under this approach, the penalties could reach as high as _ cents a pack by year 10 if 
youth smoking failed to decline. 

Marketing. Advertising. and Labeling 

The advertising and marketing restrictions in the settlement are very strong. They include 
all the restrictions in the FDA rule -- most notably, requirements of black-on-white advertising 
and bans on tobacco brand names in non-tobacco merchandise. The district court struck down 
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these restrictions as inconsistent with the FDA's statutory authority. The Court of Appeals is 
highly unlikely to reverse this decision, and the Supreme Court probably· will let it stand as well. 
The settlement also includes restrictions on advertising and marketing going far beyond the FDA 
rule, such as restrictions on point-of-sale advertising and bans on outdoor advertising, Internet 
advertising, the use of human images and cartoon characters, and payments for tobacco product 
placement in movies and other media. Congress could not enact such restrictions consistent with 
the First Amendment. 

The Department of Justice believes that these restrictions on advertising should not be 
part of any legislation, but only of the consent decrees or other contracts entered into by the 
industry and Attorneys General. To the extent the restrictions are a part of the legislation -- or 
seen as a condition of the legislation -- serious constitutional issues will arise. To the extent the 
restrictions are a part only of the settlement agreements, they probably will be permissible as 
voluntary relinquishments of rights. 

Assuming we follow the Justice Department's recommendation, serious questions 
relating to enforcement of the advertising restrictions arise. We know that each Attorney General 
will be able to enforce the restrictions in his or her state. But what of states in which there is no 
consent decree? Or what of states with inattentive Attorneys General? The proposed settlement 
agreement makes reference to a "national protocol" -- a contract designed to enhance 
enforcement of the advertising restrictions (and other provisions) in the consent decrees. But 

. there is no consensus on precisely who will sign the protocol or how it will work in practice. We 
must keep a close eye on this scheme -- and on any legislative references to it -- to ensure that it 
provides an effective mechanism for enforcing the advertising restrictions while not increasing 
the vulnerability of the restrictions to constitutional ch!lllenge (by making their enforcement 
something other than a simple matter of contract law). 

We also should insist on statutory confirmation of FDA authority over the advertising and 
marketing of tobacco products. This grant of authority is valuable even though the settlement 
agreements will go further than the FDA could, precisely because the FDA will have no authority 
to enforce the contracts between the industry and the states. With a specific grant of authority, 
the FDA itself could enforce the restrictions contained in its 1996 rule, as well as any other 
constitutionally permissible restrictions it might wish to impose in the future. Such a provision 
should be acceptable to all parties. 

In addition to including restrictions on advertising, the settlement contains provisions to 
require "Canadian-style" warning labels -- ib, strengthened warnings (such as "cigarettes cause 
cancer" and "smoking can kill you") that appear on 25% of the front or display panel of tobacco 
products, printed in alternating black-on-white or white-on-black type. These provisions would 
strengthen significantly the existing warning labels, both in the starkness of the message and in 
its size and placement on tobacco products. We do not recommend any changes to them. 

Access and Licensing 
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The access and licensing provisions of the settlement significantly enhance the ability of 
the government to prevent youth access to tobacco products. The current FDA rule establishes 
18 as the federal minimum age of sale, requires retailers to check photo identification of anyone 
under 27, and eliminates free samples and the sale of single cigarettes. The proposed settlement 
incorporates these access restrictions while also banning all cigarette vending machines and 
requiring tobacco products to be placed out of reach of consumers in any facility that children 
may enter. Even more important, the settlement would establish a retail licensing scheme to 
enforce these access restrictions. FDA and Treasury agree that such a system is necessary for 
adequate enforcement of youth access provisions. Assuming adequate funding, legislation 
creating a licensing system could count as one of the principal virtues of the settlement 
agreement. 

As written, however, the licensing provision of the settlement contains some important 
ambiguities. Most critically, the settlement is vague as to who -- state authorities, federal 
authorities, or some combination of the two -- will administer the licensing scheme. We are not 
yet in a position to make a final recommendation on this question. FDA's current inclination is 
to give responsibility for running the scheme to the states, but to retain the power to revoke 
licenses. We are not yet sure whether such an approach would work (or even how it could be 
done); rather than recommending a specific scheme, we should commit only to working with 
Congress and the Attorneys General on this question. 

The licensing provision also now contains an inadequate penalty structure. Most 
troublesome, the settlement provides for permanent license revocation only after a licensee's 
tenth offense within two years. Because licensing officials are unlikely to conduct ten 
compliance checks on a single retailer in a two-year time frame, this provision is essentially 
meaningless. We should insist on strengthening the penalty scheme -- including by making 
mandatory revocation a real weapon -- without getting into a level of detail unsuitable at this 
stage of the process. 

These provisions are not particularly high-profile. They have not attracted much 
attention, and nothing we say about them will alter the politics of the deal in either direction. But 
the provisions, if strengthened and clarified along the lines suggested, could prove one of the 
great virtues of enacting tobacco legislation. 

Documents 

For decades, the tobacco industry has failed to disclose essential facts in its possession 
about the dangers and addictiveness of tobacco products. In particular, the industry has used 
both the attorney-client and the work product privileges to cloak scientific research and findings 
-- and possibly to shield evidence of criminal or fraudulent behavior. The Attorneys General 
attempted to address this issue through creation of a special court to resolve all privilege claims 
made by the industry. Although the proposed system has certain virtues, it also suffers from 
serious defects. The industry is willing to make certain minor changes in the proposed scheme, 
but will not accept changes recommended by the Justice Department and FDA. Even these 
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changes will not satisfy the harshest critics of the settlement, such as Skip Humphrey. 

The settlement calls for a national document depository and a three-judge panel 
(appointed by the Judicial Conference of the United States) to provide expedited rulings on 
whether documents should remain privileged. The Attorneys General fought hard for this 
provision for two essential reasons. First, anyone -- not just a litigant, but any member of the 
public (including the New York Times or David Kessler) -- could ask the panel to review 
allegedly privileged documents. In this sense, the settlement establishes a Freedom of 
Information Act for tobacco documents. Second, the requester would not have to make the 
normal showing required in litigation for in camera review of a document: a prima facie case 
that the document is not privileged -- because, for example, it advanced a scheme of crime or 
fraud. 

The Justice Department, however, believes that this scheme, adopted without change, 
would pose serious dangers. DOJ points out that no one knows whether or how this panel will 
work -- whether the judges (or special masters appointed by them) will be competent; whether 
they will be so swamped with document requests as to create an enormous backlog; whether they 
will favor one side over the other. DOJ also notes that this panel will have sole authority to rule 
on claims of privilege. While under the current system many courts may adjudicate a claim of 
privilege (with a finding of privilege in one court often not precluding the opposite finding in 
another), the special three-judge panel's decisions would be binding in all courts in all litigation 
in the United States. On top of these Justice Department concerns, the FDA would like access to 
all documents -- even those rightfully privileged -- to determine whether they contain scientific 
or other health-related information (for example, reflecting the industry's extensive research on 
nicotine addiction) relevant to the regulation of tobacco products. 

To meet these agency concerns, we could strengthen the document provisions in two key 
ways. First, we could make the administrative disclosure process non-exclusive, so that a litigant 
could challenge a privilege claim in litigation even if the special panel had not completed review 
of the document in question or had ruled in favor of the company. (By contrast, a finding by the 
special panel that a document is lli!1 privileged would bind the company in all other proceedings.) 
Second, we could provide the FDA with access to all health-related documents, notwithstanding 
any claims of privilege. 

The industry claims that it will not accept either of these changes, though it will not 
object to a scheme allowing courts to rule on a privilege claim if the special panel has not yet 
done so. The industry also proposes adding a provision to the settlement to require each 
company to identify and disclose all health-related information contained in privileged 
documents, without turning over the documents themselves. Under this proposal, the special 
panel could find that a company had failed to disclose such information and levy substantial 
penalties. Finally, the industry has expressed a willingness to consider a different scheme for 
selecting the people'to sit on the special panel. 

On the other side, some in Congress and the public health community will find even the 
changes recommended by the agencies to be inadequate. These changes do not broadly abrogate 
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the industry's attorney-client or work-product privileges. The Justice Department has expressed 
serious concerns about any such breach of the privilege, arguing that this approach would 
undermine the privilege generally and would enable a tobacco company official charged with 
criminal conduct to assert a violation of his Sixth Amendment right to effective assistance of 
counsel. But some will demand the complete abrogation of the companies' attorney-client 
privilege as a term of the settlement -- or, even more broadly, insist (as Sen. Leahy, Rep. 
Waxman, and Attorney General Skip Humphrey already have done) that the tobacco companies 
disclose all privileged documents before any consideration of a settlement takes place. 

Environmental Tobacco Smoke 

The best available scientific evidence indicates that environmental tobacco smoke (ETS) 
causes disease and death in non-smokers. The Environmental Protection Agency ,(EPA) 
classifies ETS as a Class A carcinogen and estimates that it is responsible for about 3,000 lung 
cancer deaths each year in non-smoking adults. The EPA also has found that ETS threatens the 
health of hundreds of thousands of children with asthma and other respiratory illnesses. Serious 
ETS restrictions, which ban smoking in public places or at work except in enclosed areas 
exhausted directly to the outside, reduce exposure to ETS and the harm it causes. At the same 
time, such restrictions lead many smokers to quit smoking entirely and many more to cut down. 
Indeed, among the many smoking cessation tools -- including substantial price increases -- ETS 
restrictions may well be the most effective. 

All agree that the settlement's provision on ETS is extremely valuable, and needs few 
changes. The proposed legislation would broadly prohibit smoking in public places, Without 
preempting even stricter state or local laws. The only question is whether to accept without 
change the settlement's exception for restaurants (but not fast food restaurants), bars, private 
clubs, hotel guest rooms, casinos, bingo parlors, and tobacco merchants. H.R. 3434, which the 
Administration supported, exempts restaurants (including fast food restaurants) and bars. The 
proposed rule on ETS that OSHA issued in 1994 does not include any exemption for the 
hospitality industry. (In a number of other ways, however, the settlement is more protective of 
public health than the OSHA rule, which in any event would face serious legal challenges if 
finally issued.) HHS would prefer to cut back on the exception in the settlement, noting that 
many of the exempted work places pose the greatest threat to non-smokers. The Department of 
Labor (OSHA) would keep thc exemption essentially as is on the ground that trying to include 
restaurants, casinos, etc. would make the whole provision politically unsalable. 

Liability and Other Legal Issues 

The price of everything in the settlement agreement is, of course, protection from civil 
liability. The settlement limits total liability to $5 billion each year (with any unspent portion of 
a base $4 billion fund reverting to the government), prohibits class action and other joinder and 
consolidation devices, and eliminates punitive damage claims (but requires a payment of billions 
of dollars in punitive damages directly payable to the public). There is little doubt about the 
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value of these provisions to the tobacco companies. 

On the other hand, it is not at all clear that these provisions harm public health interests. 
Instituting a comprehensive regulatory scheme, while keeping in place the possibility of $5 
billion in annual compensatory damages ($5 billion more than the industry has ever paid before), 
should influence future corporate behavior at least as well as the litigation system usually 
manages to do. Moreover, making the companies pay a punitive damage award for past 
misconduct to the public (for use in health research, etc.) makes far more sense from a public 
health perspective than allowing such funds to go as windfalls to individual plaintiffs. Of course, . 
these provisions do decrease the likelihood of bankrupting the tobacco companies. But as long 
as Americans are addicted to tobacco products, it is not clear how bankrupting the industry 
would serve the public health. 

We should further advance public health interests by insisting on the remoyal of any 
limits on punitive damages for ~ misconduct. We would make clear that plaintiffs can seek 
such awards, and that these awards shall not count toward or be subject to yearly limits. The 
continued potential for unrestricted punitive damages will support the regulatory aspects of the 
legislation in deterring willful misconduct and otherwise changing corporate behavior. At the 
same time, this change will enable the legal system to punish the industry, over and above 
compensatory damages, for any future misbehavior. The industry can hardly argue against this 
change to the settlement agreement. 

We also might consider whether to allow some consolidation of cases prior to trial for 
purposes of conducting discovery and adjudicating pre-trial motions. The Justice Department 
recommends this change, which would entail amendment of the current multi district litigation 
statute, to allow individual plaintiffs to share discovery materials and reduce discovery and other 
pre-trial costs. The industry apparently will resist any change to the provision on class actions, 
joinder, and consolidation. But given the cap on annual damages, it is hard to see why such 
changes matter so much to the industry. Moreover, the industry may see consolidation schemes 
of this kind as less threatening than mechanisms (whether class actions or joinder rules) that 
permanently tie many cases together, letting numerous "bad facts" cases ride in the wake of a 
couple of "good facts" cases all the way up to judgment. 

The FTC and Antitrust Division of the Justice Department are both concerned about the 
breadth of the antitrust exemption contained in the proposed settlement agreement, noting that it 
might protect such activities as price-fixing, mergers to monopoly, predatory pricing, and 
agreements not to produce reduced-risk products. The FTC and Antitrust Division have not 
come to closure on exact language to include in legislation, but agree that the exemption should 
allow collusion only for the purpose of reducing youth smoking (by uniformly passing on the 
costs of the settlement and penalties and agreeing on advertising restrictions). We should insist 
on a narrowing of the antitrust exemption, but not yet propose specific language. The industry 
almost certainly will accept this change. 

Finally, the preemption provisions of the proposed settlement are among its most baffling 
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aspects -- muddled, internally contradictory, and seemingly senseless. We should try to clarify 
them so that they preserve current FDA authority, while enabling states in appropriate 
circumstances to go beyond the provisions of the settlement agreement. More specifically, 
where existing law requires states to petition the FDA to regulate tobacco, states would remain 
under that obligation and the FDA would retain its current authority; where existing law allows 
states to regulate tobacco on their own, states could impose any regulations more stringent than 
the new federal standards. It is very difficult to know how much (if at all) this scheme deviates 
from what the drafters of the settlement intended. In any case, it is hard to imagine that the issue 
would drive any party from the table. 

Farmers 

We have made clear that tobacco farmers should receive protection in any,legislative 
settlement, and that the Administration will work closely with members of Congress from 
tobacco states to forge a consensus. Secretary Glickman has traveled to tobacco markets in 
Virginia and North Carolina to express this commitment directly to farmers. 

Farmers are primarily interested in continuation of the governmental tobacco program, 
guaranteed purchase at set levels of tobacco crops by cigarette companies, and some provision 
for buyout and transition to other crops, on a voluntary basis. Farm groups and tobacco state 
members have not yet cmilesced around a consensus proposal. One plan put forward this month 
by Senators Ford and McConnell would require companies to buy a minimum amount of 
domestic tobacco over 25 years and would install penalties on companies that do not meet the 
stated goals for tobacco buying. The proposal would also create a "Tobacco Community 
Revitalization Fund" administered by USDA, but not subject to the appropriation process, which 
could spend up to $1 billion a year for 25 years from the settlement fund. This Revitalization 
Fund would cover costs related to the tobacco program such as administration and crop 
insurance, make supplemental payments of up to $500 million to producers whose income from 
tobacco drops substantially below the 1996 level, pay up to $100 million in benefits for displaced 
cigarette factory workers, and provide up to $250 million a year for rural economic development 
grants. 

The best way to address this issue is to secure an agreement from the companies to 
maintain current purchases of domestic leaf, even if domestic consumption declines. Because of 
GAIT, Congress cannot require companies to purchase a set level of domestic tobacco. 
However, a private contract between growers and the industry would probably not trigger a 
GAIT ~iolation. 

Funding 

Although the settlement is advertised at $368.5 billion, a variety of factors conspire to 
leave us with considerably less than that to spend on any new initiatives. The $368 billion is a 
25-year number, and must be adjusted downward to reflect a projected drop in cigarette 
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consumption of about 15%. For scoring purposes, OMB adjusts the amount down still further to 
reflect lost business tax revenue and lost federal excise tax revenue from decreased consumption. 
Most of the rest of the money in the settlement is already spoken for, to pay for civil suits, 
cessation programs, counteradvertising, and the states' Medicaid claims. 

At current funding levels, the main decision to be made is how best to spend the $25 
billion research trust fund, which could serve as a 21 st Century Research Fund dedicated to 
cancer and other tobacco-related research. 

Additional funds could be raised by: 

I) Eliminating the $50 billion tax credit in the budget agreement. This would increase 
the 25-year number from $368 billion to $430 billion, and free up about $2 billion a year for new 
initiatives. That money could be used to double tobacco-related illness research ($1.3 billion per 
year) and make targeted investments in tobacco-related public health initiatives such as school
based clinics, Healthy Start programs, cancer prevention, and substance abuse treatment. All 
your advisers support this option. 

2) Strengthening the penalties for failing to reduce teen smoking. The current penalties 
generate about $25 <ck> billion over 25 years, all of which goes to the states to expand anti
smoking efforts. A graduated penalty scheme could increase the 25-year number to $_ billion, 
which could be evenly divided between the states and the federal government. This would 
generate $_ billion a year beginning in year 5, which could be dedicated to additional research 
and/or coverage expansions, such as allowing people between ages 55 and 65 to buy into 
Medicare ($2-4 billion per year); covering workers between jobs ($2-3 billion per year) and 
Medicaid outreach ($500 million to $1 billion per year). DPC, HHS, NEC, and Treasury all 
support this approach. 

3) Increasing the industry's up-front one-time payment, from $10 billion to $30 billion, 
and indexing the inflation adjuster to GDP rather than CPI (since GDP is more in line with 
medical cost growth). This would increase the 25-year number to $_ billion, and generate $_ 
billion a year, which could be used for any of the initiatives outlined above, other investments 
such as child care ($500 million to $ I billion per year) or medical education for doctors training 
in children's hospitals ($300 million per year), or deficit reduction (offsetting lost federal excise 
tax revenue from declining cigarette sales). Treasury supports this approach, although it would 
probably be a dealbreaker. 

The industry will vehemently resist any effort to move beyond current funding levels. 
The most outspoken tobacco opponents, such as Senator Kennedy and Skip Humphrey, have 
called for a 25-year number in the range of $600-800 billion. Rep. Waxman arid David Kessler 
would like to see a $ 1.50 a pack increase, which would require $900 billion over 25 years 
(although it could also be achieved by combining current base payments with enhanced penalties 
of about 90 cents a pack). 
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IV. Administration Strategy 

The Administration wants to give momentum to a legislative packa that will efteClti-Yel(put in 
place a national tobacco control policy WI:-i!I4~,*€entc~that-¥.~· l-Inwe~~iffi:ma~feeltS-'th& ~( ... .J. tM. 

protectl'8~(ef el:lp' children's health. M;~~rpe'"*-t6(!l!yi6-the-p'aSS!l:g&1~Il:IelHegisli1tW)tt1md 
the President' B signing era Ilill, the f6afi is HlIea with l:Issertaisties. It is increasingly clear that 
Congress will not act on such legislation until 1998. The public health community wants a 
legislative solution but is very skeptical of the details of the settlement. Many parties -- most 
noticeably tobacco farmers -- were not at the table for the negotiations on the settlement and how 
to involve them and keep them involved are still matters for discussion. The disclosure of 
industry documents -- whether in state lawsuits or in potential DOl criminal actions -- may 
radically change the shape and tenor of public debate. Finally, while many have weighed in on the 
settlement, there are still other potential critics such as the FTC whose statements may also 
substantially affect congressional and public views of the settlement. 

While the settlement takes the nation another step down the road to legislation, it also presents 
substantial obstacles to passage of legislation. First, the process by which the settlement came to 
be is troublesome. As noted above, substantial stakeholders -- such as farmers -- were not 
involved and furthermore the process did not provide for congressional ownership and action on 
legislation. Second, on a substantive level, the settlement is seriously flawed as the previous 
analysis sections shows, e.g., limiting FDA authority, inadequate disclosure and financial 
provisions, lack of real accountability on part of industry to reduce youth smoking, and overly 
broad anti-trust exemptions. Thus, if the Administration uses the settlement as the basis for 
moving legislation, the Administration becomes the target of all those criticisms. Given the 
additional criticisms still to come of the deal (e.g., congressional hearings, FTC analysis) and the 
need for flexibility in a protracted congressional debate, the settlement finally does not advance 
the Administration's goal of getting solid artd effective tobacco control legislation for the 21st 
Century. 

The primary goal of a Presidential statement must be to give momentum to the legislative process 
by describing what the Adininistration wants, by forcing Congress to take responsibility of acting, 
and by giving the Administration maximum leverage in those negotiations. On issues that the 
Administrations cares about, the statement should set specific bars but always with an eye to 
maintaining negotiating leverage. The Administration also wants to inyolve relevant stakeholders 
in the process and keep them committed to the process. 

Here are the principles that the President could use to layout his vision for a legislatively
mandated tobacco control policy for the 2 J st Century; 

o Provisions oflegislation will be ultimately measured by how well they protect the nation'S 
children and adolescents. 

o Preserve FDA's authority over tobacco products, unencumbered by procedural or substantive 
criteria that may diminish that authority 

- No restrictions on factors Agency musr consider, types of actions Agency may take or 
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statutory classifications that Agency must follow 
- No altered standards of judicial review 
- No treatment for particular types of products or claims 

o Ensure that FDA remains flexible to meet the future health challenges of tobacco 
- Able to impose additional requirements on marketing and manufacture and to expand Agency's 

jurisdiction based on changing marketplace or new science 

o Hold each tobacco company accountable for reducing the use of tobacco by youths, and ensure 
that penalties provide real economic incentives 

o Achieve maximum disclosure of documents possible 
- Public health agencies must have complete and ready access to documents to do their jobs 
- Public has right to know and burden should be on industry for proving otherwise 

o Recognize that reduction in tobacco use will have major impact on fanners and the economies 
of their areas and they must be involved in the legislative process 

o Provide sufficient financial resources to meet public health goals and address the industry'S past 
behavior 
- Money must be additive (not substitute for existing appropriations) 
- No tax deductibility 

o Create an international strategy that puts the U.S. in a leadership position on tobacco control 
and mirrors domestic efforts to reduce tobacco use among young people 

o Express willingness to discuss other issues, such as civil liability, but only in the context of 
comprehensive legislative solution that is consistent with principles described above 

If the proposed settlement -- even "fixed" -- is enacted into law it will not accomplish what the 
principles stated above aim to achieve. But if Congress crafts a legislative package that is . 
consistent with these principles, and places public health considerations above all others, then a~ < '"\ 
comprehensive solution and a tobacco control policy for the 21st CentUry ar~thin our reach. \)~ /e. 
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List of Recommendations; 

FDA Authority; "Preserve FDA's authority over tobacco products, unencumbered by prOcedur~ / 
or substantive criteria that may diminish that authority, and ensure that FDA remains flexible to 
meet the future health challenges of tobacco." 

/ Penalties; "Hold each tobacco company accountable for reducing the use of tobacco by youths, j 
and ensure that penalties provide real economic incentives." 

Farmers: "Recognize that the reduction in tobacco use will have a major impact on farmers and 
the economies of their areas and that they must be involved in the legislative process." 

Funding; "Recommendation; Provide sufficient financial resources to meet public· health goals and j 
address the industry's past behavior. jUiltions: .... " 



September 5, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce Reed 

SUBJECT: Tobacco Update 

When you return next week, Secretary Shalala and I will give you detailed 
recommendations on how to proceed on tobacco. We are scheduled to meet with 
you on Friday, and you are scheduled to announce your position on Tuesday the 
16th. This memo is a brief summary of what we are likely to recommend and what 
strategic and policy decisions you will need to make. 

I. Overview 

Although the industry was hoping for quick passage, some Republican 
leaders in both houses said this week that the tobacco settlement was too 
complicated for Congress to enact before they adjourn in late October. Lott would 
still like to get it done this year, but with the legislation being referred to six 
committees in the Senate alone, we need to stake out positions that can hold up 
over time. 

Over the past two months, we have held extensive discussions with the 
public health community, attorneys general, members of Congress, and farmers. 
The public health community will welcome our recommendations on most issues: 
guaranteeing full authority for FDA to regulate nicotine; imposing tougher penalties 
on the industry if it fails to reduce teen smoking; demanding an additional $50 
billion to offset the credit in the budget agreement; making it somewhat easier to 
disclose industry documents; looking out for tobacco farmers; and so on. The only 
concerns of tobacco opponents that we cannot easily meet are dramatically 
increasing the overall price tag (Kennedy would like to see it doubled, to $700 
billion) and demanding to see all the documents before capping liability (Leahy, 
Waxman, and Skip Humphrey are pushing for "no immunity without disclosure"). 

The central strategic question is how far we want to push the industry for 
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additional concessions, at the risk of losing this opportunity altogether. Bruce 
Lindsey and I have repeatedly pressed the industry on the most important issues -
FDA, penalties, and documents -- with only modest progress. We met with them 
again today, and will continue to press them next week, but penalties remain a 
serious stumbling block. 

Bruce believes we should not go forward unless we have the industry on 
board, because without an agreement on everything the industry will be free to use 
its considerable influence in Congress to undermine provisions it doesn't like -- for 
example, gutting the FDA provisions if it wins in the 4th Circuit. Secretary Shalala 
and the Vice President strongly believe we should not reach agreement with the 
industry, because any deal with tobacco companies will be suspect, and won't 
have enough congressional buy-in to withstand 6-12 months of debate in Congress. 

This debate may become moot, if we can't get the industry to come around 
by next week on our bottom-line issues. In that case, I believe we should be both 
tough and reasonable, by demanding more than the industry can stomach right now 
(on FDA and penalties), but not more than they can possibly swallow in the end. I 
share Bruce's concerns about the industry's clout and penchant for mischief, but a 
little tension between us and the industry might actually help us during a drawn-out 
congressional debate. ·If we make this a fight over tougher penalties to reduce teen 
smoking (rather than how much money we want in return for capping liability), I 
believe we can beat the industry on a few points, even in this Congress --
especially in an election year. 

II. Major Recommendations 

A. FDA Authority 

The first priority of the Administration in considering any tobacco legislation 
should be to confirm and protect the jurisdiction of the FDA to regulate tobacco 
products. The FDA must be able to regulate tobacco products, including by 
ordering the reduction or elimination of nicotine or other constituents, through its 
normal procedures in the furtherance of public health interests -- without any 
special procedural rules or requirements. We should call on Congress to pass 
legislation specifically empowering the FDA to require the modification of tobacco 
products based on a finding that this change would reduce the risk of the product 
to the public and is technologically feasible. 

The industry still wants to put one hurdle in front of FDA, by saying the FDA 
may not go forward if a party affirmatively demonstrates that the action would 
create a significant contraband m·arket in tobacco products. But we believe the 
FDA should only have to consider contraband as one of many relevant factors, 
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including the number of addicted tobacco users and the availability of alternative 
products. We would eliminate two other weaknesses in the settlement -- the 
12-year waiting period before FDA could ban nicotine, and the special procedural 
hurdles such as formal rulemakings. 

B. Documents 

For decades, the tobacco industry has failed to disclose essential facts in its 
possession about the dangers and addictiveness of tobacco products, and used 
attorney-client privilege to cloak scientific research and findings and possibly shield 
evidence of criminal or fraudulent behavior. It is therefore necessary to establish an 
effective and speedy mechanism to pierce fraudulent or otherwise improper claims 
of privilege and to force the disclosure of information that will advance public 
health interests. The documents issue has become a rallying cry for the most 
strident opponents of a settlement, led by Skip Humphrey. 
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The settlement calls for a national documents depository and a three-judge 
panel to provide expedited rulings on whether documents should remain privileged. 
We recommend strengthening the document provisions by 1) allowing litigants to \ 
challenge privilege claims in individual lawsuits, even if the three-judge panel had 
already ruled, and 2) providing the FDA with access to all health-related documents, 
notwithstanding any claims of privilege. That will enable the FDA to put the 
industry's considerable expertise on nicotine to good use. 

Even these steps will not go far enough to please Leahy, Waxman, and 
Humphrey, who want to break the companies' attorney-client privilege and insist 
that the tobacco companies disclose all privileged documents before any 
consideration of a settlement. But the Justice Department has expressed serious 
concerns about any broad abrogation of the privilege, arguing that such an 
approach would undermine the privilege generally and might enable a tobacco 
company official charged with criminal conduct to assert a violation of his Sixth 
Amendment right to effective assistance of counsel. 

c. Penalties 

The settlement sets ambitious targets to reduce youth smoking by 30% in 5 
years, 50% in 7 years, and 60% in 10 years, and would require companies to pay 
$80 million for each percentage point they fall short. Public health groups have 
praised the idea of targets and penalties, but complain that the current scheme 
does not give companies sufficient incentive to stop hooking teenagers. Our main 
problems with the current penalties are that they are tax-deductible, abatable, 
capped at $2 billion, and too small to serve as a deterrent. 
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We can strengthen the penalties in a variety of ways -- all of which the 
industry has so far resisted -- but our current preferred option is a two-tier system, 
with graduated penalties that get stiffer if the industry misses the targets by a 
substantial margin. The first tier of penalties would require companies to pay $80 
million per point if the industry missed the targets by less than 5 points in year 5, 
less than 10 points in year 7, and less than 15 points in year 10. This penalty 
would be non-deductible, could not be abated, and would reflect a company's share 
of the youth market. If the industry missed by a greater margin, companies would 
pay the full first-tier penalty, and their settlement payment would be increased by a 
penny a pack for each additional percentage point by which they missed the target. 
This second-tier penalty would cost companies about $240 million a point, and has 
the additional virtue of locking in a permanent price increase that will help further 
reduce smoking by youth (and adults). Under this approach, if youth smoking went '1 
down by 30% over 10 years, instead of 60%, the industry would pay $1.2 billion 
in financial penalties and be forced to raise prices another 15 cents a pack on top 
of that. 

D. Farmers 

We have made clear that tobacco farmers should receive protection in any 
legislative settlement, and that the Administration will work closely with members 
of Congress from tobacco states to forge a consensus. Secretary Glickman has 
traveled to tobacco markets in Virginia and North Carolina to express this 
commitment directly to farmers. 

Farmers are primarily interested in continuation of the governmental tobacco 
program, guaranteed purchase at set levels of tobacco crops by cigarette 
companies, and some provision for buyout and transition to other crops, on a 
voluntary basis. Because farm groups and tobacco state members have not yet 
coalesced around a consensus proposal, we don't need to commit to a specific plan 
yet. The most discussed proposal is one released this month by Senators Ford and 
McConnell that would require companies to buy a minimum amount of domestic 
tobacco over 25 years and would install penalties on companies that do not meet 
the stated goals for tobacco buying. The proposal would also create a "Tobacco 
Community Revitalization Fund" administered by USDA, but not subject to t!\e 
appropriation process, which could spendG!.p to $1 billion a year for 25 year~rom 
the settlement fund and would cover costs related to the tobacco program such as 
administration and crop insurance, make supplemental payments of up to $500 
million to producers whose income from tobacco drops substantially below the 
1996 level, pay up to $100 million in benefits for displaced cigarette factory 
workers, and provide up to $250 million a year for rural economic development 
grants. 



E. Funding 

Although the settlement is advertised at $368.5 billion, a variety of factors 
conspire to leave us with considerably less than that to spend on any new 
initiatives. The $368 billion is a 25-year number, and must be adjusted downward 
to reflect a projected drop in cigarette consumption of about 15%. For scoring 
purposes, OMS adjusts the amount down still further to reflect lost business tax 
revenue and lost federal excise tax revenue from decreased consumption. Most of 
the rest of the money in the settlement is already spoken for, to pay for civil suits, 
cessation programs, counteradvertising, and the states' Medicaid claims. The main 
decision you will need to make is how best to spend the $25 billion research trust 
fund, which most of us believe should be a 21 st Century Research Fund dedicated 
to cancer and other tobacco-related research. 

Some in the Administration (primarily the Treasury Department) and in 
Congress (led by Kennedy) believe the industry should be soaked for $600-700 
billion. This is probably a dealbreaker for the industry, but it would free up 
additional funds for new initiatives. 

F. Other Issues 

We will need to propose improvements in other, less prominent areas, which 
we will detail for you next week. These include limiting the industry's antitrust 
exemption to prevent unnecessary collusion and removing a little-noticed cap on 
punitives for future misconduct. 

We will give you a more detailed memo on all these recommendations next 
week, and bring you up to date on our discussions with the industry, the Hill, and 
the public health community. 
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FDA Authority 

The first priority of the Administration in considering tobacco legislation should be to 
confirm and protect the jurisdiction of the FDA to regulate tobacco products -- including through 
the reduction or elimination of nicotine or other constituents. This goal will necessitate 
substantial changes in the proposed settlement agreement. 

Even as written, the settlement's provision on FDA jurisdiction had certain virtues. First, 
the provision specifically conferred jurisdiction to regulate tobacco products on the FDA, thereby 
removing the legal uncertainty now attending the FDA rule. (The Fourth Circuit panel sounds 
almost certain to rule against the FDA, and the Supreme Court may well uphold this decision.) 
Second, the provision established a "risk reduction" standard to guide the regulation of tobacco 
products in place of the "safety and efficacy" standard applicable to other drugs and devices. 
Because the former makes sense when applied to inherently dangerous products whereas the 
latter does not, the change in standard would facilitate the FDA's regulation of tobacco products. 

This provision of the settlement, however, also contained several glaring weaknesses. 
First, as you noted in your first comments on the settlement, the FDA would have to prove a 
negative in order to reduce or eliminate nicotine -- i.e., that the action would not create a 
significant demand for contraband products. Second, the FDA could not eliminate nicotine for a 
period of 12 years. Third, the FDA could not take any action to modify tobacco products without 
surmowiting a number of procedural hurdles -- ~, formal rulemakings -- not usually applicable 
to administrative action. 

The public health community will demand -- and we believe the industry will grudgingly 
accept -- a legislative proposal that corrects these weaknesses. This proposal would eliminate the 
12-year waiting period and the special procedural hurdles in the current settlement. It also, and 
perhaps most important, would remove the necessity of the FDA's making a contraband finding. 
At one point, the industry proposed flipping the burden of proof on the contraband issue, so that 
the FDA could not take action if a party affirmatively demonstrated that doing so would create a 
significant contraband market. But even this approach puts too much weight on the contraband 
issue, which should be only one factor in the FDA's regulatory decisionmaking. The better 
approach is to authorize the FDA to order changes to tobacco products based on a simple finding 
that this change would reduce the risk of the product to the public and is technologically feasible, 
after consideration of the full range of consequences of the change, including the possible 
creation of a contraband market. 

Penalties 

The settlement sets ambitious targets for reductions in teen smoking of 30% in 5 years, 
50% in 7 years, and 60% in 10 years. The most recent data show underage prevalence at 18.2% 
in 1996, which means approximately 3.5 million youths aged 13-17 are daily smokers. Because 
the settlement targets are based on youth prevalence over the past decade, which has averaged 
15.2%, the declines from current levels necessary to comply with the agreement would have to 
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be 42% over 5 years, 58% over 7, and 67% over 10. 

It is extremely difficult to predict how much teen smoking would decline under the 
settlement. While teen smokers are particularly sensitive to price -- Treasury has assumed that a 
price increase of 10% will reduce youth prevalence by 7% (compared to 2.6% for adults), and 
some studies suggest youth smoking will drop as much as 12% for every 10% increase in price -
we have never had a price shock of this magnitude. The Treasury Department estimates that the 
combined price rise from the current settlement and the 15-cent excise tax increase in the budget 
agreement would be about 80 cents by year 5, resulting in a 20-25% decrease from current youth 
smoking levels -- still well short of the settlement targets. Restrictions on access and advertising 
should reduce youth smoking still further, but no one can say how much. 

Under the settlement, companies would have to pay $80 million for each percentage point 
they fall short, which is supposed to recapture the industry's projected profits frol!1 hooking that 
many young smokers. (The Treasury Department says a more accurate projection of profits 
would be $60 million a point, which is roughly equal to $80 million after taxes.) Public health 
groups have praised the idea of targets and penalties, but complain that the current scheme does 
not give companies sufficient incentive to stop hooking teenagers. The major criticisms against 
the current penalties are that they are tax-deductible, abatable, capped at $2 billion in a given 
year, and too small to serve as a deterrent. 

The companies might accept penalties of $80 million a point that were not tax-deductible 
and could not be abated. They say they are unwilling to increase the price per point or to 
eliminate the $2 billion annual cap. 

We recommend a two-tier system, with graduated penalties that get stiffer if the industry 
misses the targets by a substantial margin. For example, the first tier of penalties could require 
companies to pay $80 million per point if the industry missed the targets by less than 5 points in 
year 5, less than 10 points in year 7, and less than 15 points in year 10. This penalty would be 
non-deductible, could not be abated, and would reflect a company's share of the youth market. If 
the industry missed by a greater margin, companies would pay the full first-tier penalty, and a 
surcharge permanently added on to the price of a pack of cigarettes to reflect the remaining 
shortfall. This additional charge would be the equivalent of a non-deductible second-tier penalty 
representing a larger multiple of profits and rising over time -- e.g., $_ million a point in year 
5, $_ million a point in year 7, $_ million a point in year 10. Because the charge would be 
locked in as a permanent price increase, it would help further reduce smoking by youth (and 
adults). Under this approach, the penalties could reach as high as _ cents a pack by year 10 if 
youth smoking failed to decline. 

Marketing. Advertising. and Labeling 

The advertising and marketing restrictions in the settlement are very strong. They include 
all the restrictions in the FDA rule -- most notably, requirements of black-on-white advertising 
and bans on tobacco brand names in non-tobacco merchandise. The district court struck down 
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these restrictions as inconsistent with the FDA's statutory authority. The Court of Appeals is 
highly unlikely to reverse this decision, and the Supreme Court probably· will let it stand as well. 
The settlement also includes restrictions on advertising and marketing going far beyond the FDA 
rule, such as restrictions on point-of-sale advertising and bans on outdoor advertising, Internet 
advertising, the use of human images and cartoon characters, and payments for tobacco product 
placement in movies and other media. Congress could not enact such restrictions consistent with 
the First Amendment. 

The Department of Justice believes that these restrictions on advertising should not be 
part of any legislation, but only of the consent decrees or other contracts entered into by the 
industry and Attorneys General. To the extent the restrictions are a part of the legislation -- or 
seen as a condition of the legislation -- serious constitutional issues will arise. To the extent the 
restrictions are a part only of the settlement agreements, they probably will be permissible as 
voluntary relinquishments of rights. 

Assuming we follow the Justice Department's recommendation, serious questions 
relating to enforcement of the advertising restrictions arise. We know that each Attorney General 
will be able to enforce the restrictions in his or her state. But what of states in which there is no 
consent decree? Or what of states with inattentive Attorneys General? The proposed settlement 
agreement makes reference to a "national protocol" -- a contract designed to enhance 
enforcement of the advertising restrictions (and other provisions) in the consent decrees. But 
there is no consensus on precisely who will sign the protocol or how it will work in practice. We 
must keep a close eye on this scheme -- and on any legislative references to it -- to ensure that it 
provides an effective mechanism for enforcing the advertising restrictions while not increasing 
the vulnerability of the restrictions to constitutional challenge (by making their enforcement 
something other than a simple matter of contract law). 

We also should insist on statutory confirmation of FDA authority over the advertising and 
marketing of tobacco products. This grant of authority is valuable even though the settlement 
agreements will go further than the FDA could, precisely because the FDA will have no authority 
to enforce the contracts between the industry and the states. With a specific grant of authority, 
the FDA itself could enforce the restrictions contained in its 1996 rule, as well as any other 
constitutionally permissible restrictions it might wish to impose in the future. Such a provision 
should be acceptable to all parties. 

In addition to including restrictions on advertising, the settlement contains provisions to 
require "Canadian-style" warning labels -- i&" strengthened warnings (such as "cigarettes cause 
cancer" and "smoking can kill you") that appear on 25% of the front or display panel of tobacco 
products, printed in alternating black-on-white or white-on-black type. These provisions would 
strengthen significantly the existing warning labels, both in the starkness of the message and in 
its size and placement on tobacco products. We do not recommend any changes to them. 

Access and Licensing 
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The access and licensing provisions of the settlement significantly enhance the ability of 
the government to prevent youth access to tobacco products. The current FDA rule establishes 
18 as the federal minimum age of sale, requires retailers to check photo identification of anyone 
under 27, and eliminates free samples and the sale of single cigarettes. The proposed settlement 
incorporates these access restrictions while also banning all cigarette vending machines and 
requiring tobacco products to be placed out of reach of consumers in any facility that children 
may enter. Even more important, the settlement would establish a retail licensing scheme to 
enforce these access restrictions. FDA and Treasury agree that such a system is necessary for 
adequate enforcement of youth access provisions. Assuming adequate funding, legislation 
creating a licensing system could count as one of the principal virtues of the settlement 
agreement. 

As written, however, the licensing provision of the settlement contains some important 
ambiguities. Most critically, the settlement is vague as to who -- state authorities, federal 
authorities, or some combination of the two -- will administer the licensing scheme. We are not 
yet in a position to make a final recommendation on this question. FDA's current inclination is 
to give responsibility for running the scheme to the states, but to retain the power to revoke 
licenses. We are not yet sure whether such an approach would work (or even how it could be 
done); rather than recommending a specific scheme, we should commit only to working with 
Congress and the Attorneys General on this question. 

The licensing provision also now contains an inadequate penalty structure. Most 
troublesome, the settlement provides for permanent license revocation only after a licensee's 
tenth offense within two years. Because licensing officials are unlikely to conduct ten 
compliance checks on a single retailer in a two-year time frame, this provision is essentially 
meaningless. We should insist on strengthening the penalty scheme -- including by making 
mandatory revocation a real weapon -- without getting into a level of detail unsuitable at this 
stage of the process. 

These provisions are not particularly high-profile. They have not attracted much 
attention, and nothing we say about them will alter the politics of the deal in either direction. But 
the provisions, if strengthened and clarified along the lines suggested, could prove one of the 
great virtues of enacting tobacco legislation. 

Documents 

For decades, the tobacco industry has failed to disclose essential facts in its possession 
about the dangers and addictiveness oftobacco products. In particular, the industry has used 
both the attorney-client and the work product privileges to cloak scientific research and findings 
-- and possibly to shield evidence of criminal or fraudulent behavior. The Attorneys General 
attempted to address this issue through creation of a special court to resolve all privilege claims 
made by the industry. Although the proposed system has certain virtues, it also suffers from 
serious defects. The industry is willing to make certain minor changes in the proposed scheme, 
but will not accept changes recommended by the Justice Department and FDA. Even these 
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changes will not satisfY the harshest critics of the settlement, such as Skip Humphrey. 

The settlement calls for a national document depository and a three-judge panel 
(appointed by the Judicial Conference of the United States) to provide expedited rulings on 
whether documents should remain privileged. The Attorneys General fought hard for this 
provision for two essential reasons. First, anyone -- not just a litigant, but any member of the 
public (including the New York Times or David Kessler) -- could ask the panel to review 
allegedly privileged documents. In this sense, the settlement establishes a Freedom of 
Information Act for tobacco documents. Second, the requester would not have to make the 
normal showing required in litigation for in camera review of a document: a prima facie case 
that the document is not privileged -- because, for example, it advanced a scheme of crime or 
fraud. 

The Justice Department, however, believes that this scheme, adopted with<,lUt change, 
would pose serious dangers. DOJ points out that no one knows whether or how this panel will 
work -- whether the judges (or special masters appointed by them) will be competent; whether· 
they will be so swamped with document requests as to create an enormous backlog; whether they 
will favor one side over the other. DOJ also notes that this panel will have sole authority to rule 
on claims of privilege. While under the current system many courts may adjudicate a claim of 
privilege (with a finding of privilege in one court often not precluding the opposite fmding in 
another), the special three-judge panel's decisions would be binding in all courts in all litigation 
in the United States. On top of these Justice Department concerns, the FDA would like access to 
l!ll documents -- even those rightfully privileged -- to determine whether they contain scientific 
or other health-related information (for example, reflecting the industry's extensive research on 
nicotine addiction) relevant to the regulation of tobacco products. 

To meet these agency concerns, we could strengthen the document provisions in two key 
ways. First, we could make the administrative disclosure process non-exclusive, so that a litigant 
could challenge a privilege claim in litigation even if the special panel had not completed review 
of the document in question or had ruled in favor of the company. (By contrast, a finding by the 
special panel that a document is IlQ1 privileged would bind the company in all other proceedings.) 
Second, we could provide the FDA with access to all health-related documents, notwithstanding 
any claims of privilege. 

The industry claims that it will not accept either of these changes, though it will not 
object to a scheme allowing courts to rule on a privilege claim if the special panel has not yet 
done so. The industry also proposes adding a provision to the settlement to require each 
company to identifY and disclose all health-related information contained in privileged 
documents, without turning over the documents themselves. Under this proposal, the special 
panel could find that a company had failed to disclose such information and levy substantial 
penalties. Finally, the industry has expressed a willingness to consider a different scheme for 
selecting the people to sit on the special panel. 

On the other side, some in Congress and the public health community will find even the 
changes recommended by the agencies to be inadequate. These changes do not broadly abrogate 
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the industry's attorney-client or work-product privileges. The Justice Department has expressed 
serious concerns about any such breach of the privilege, arguing that this approach would 
uridermine the privilege generally and would enable a tobacco company official charged with 
criminal conduct to assert a violation of his Sixth Amendment right to effective assistance of 
counsel. But some will demand the complete abrogation of the companies' attorney-client 
privilege as a term of the settlement -- or, even more broadly, insist (as Sen. Leahy, Rep. 
Waxman, and Attorney General Skip Humphrey already have done) that the tobacco companies 
disclose all privileged documents ~ any consideration of a settlement takes place. 

Environmental Tobacco Smoke 

The best available scientific evidence indicates that environmental tobacco smoke (ETS) 
causes disease and death in non-smokers. The Environmental Protection Agency ,(EP A) 
classifies ETS as a Class A carcinogen and estimates that it is responsible for about 3,000 lung 
cancer deaths each year in non-smoking adults .. The EPA also has found that ETS threatens the 
health of hundreds of thousands of children with asthma and other respiratory illnesses. Serious 
ETS restrictions, which ban smoking in public places or at work except in enclosed areas 
exhausted directly to the outside, reduce exposure to ETS and the harm it causes. At the same 
time, such restrictions lead many smokers to quit smoking entirely and many more to cut down. 
Indeed, among the many smoking cessation tools -- including substantial price increases -- ETS 
restrictions may well be the most effective. 

All agree that the settlement's provision on ETS is extremely valuable, and needs few 
changes. The proposed legislation would broadly prohibit smoking in public places, without 
preempting even stricter state or local laws. The only question is whether to accept without 
change the settlement's exception for restaurants (but not fast food restaurants), bars, private 
clubs, hotel guest rooms, casinos, bingo parlors, and tobacco merchants. H.R. 3434, which the 
Administration supported, exempts restaurants (including fast food restaurants) and bars. The 
proposed rule on ETS that OSHA issued in 1994 does not include any exemption for the 
hospitality industry. (In a number of other ways, however, the settlement is more protective of 
public health than the OSHA rule, which in any event would face serious legal challenges if 
finally issued.) HHS would prefer to cut back on the exception in the settlement, noting that 
many of the exempted work places pose the greatest threat to non-smokers. The Department of 
Labor (OSHA) would keep the exemption essentially as is on the ground that trying to include 
restaurants, casinos, etc. would make the whole provision politically wlsalable. 

Liability and Other Legal Issues 

The price of everything in the settlement agreement is, of course, protection from civil 
liability. The settlement limits total liability to $5 billion each year (with any unspent portion of 
a base $4 billion fund reverting to the government), prohibits class action and other joinder and 
consolidation devices, and eliminates punitive damage claims (but requires a payment of billions 
of dollars in punitive damages directly payable to the public). There is little doubt about the 
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value of these provisions to the tobacco companies. 

On the other hand, it is not at all clear that these provisions harm public health interests. 
Instituting a comprehensive regulatory scheme, while keeping in place the possibility of $5 
billion in annual compensatory damages ($5 billion more than the industry has ever paid before), 
should influence future corporate behavior at least as well as the litigation system usually 
manages to do. Moreover, making the companies pay a punitive damage award for past 
misconduct to the publjc (for use in health research, etc.) makes far more sense from a public 
health perspective than allowing such funds to go as windfalls to individual plaintiffs. Of course, 
these provisions do decrease the likelihood of bankrupting the tobacco companies. But as long 
as Americans are addicted to tobacco products, it is not clear how bankrupting the industry 
would serve the public health. 

We should further advance public health interests by insisting on the remo:val of any 
limits on punitive damages for ~ misconduct. We would make clear that plaintiffs can seek 
such awards, and that these awards shall not count toward or be subject to yearly limits. The 
continued potential for unrestricted punitive damages will support the regulatory aspects of the 
legislation in deterring willful misconduct and otherwise changing corporate behavior. At the 
same time, this change will enable the legal system to punish the industry, over and above 
compensatory damages, for any future misbehavior. The industry can hardly argue against this 
change to the settlement agreement. 

We also might consider whether to allow some consolidation of cases prior to trial for 
purposes of conducting discovery and adjudicating pre-trial motions. The Justice Department 
recommends this change, which would entail amendment of the current multidistrict litigation 
statute, to allow individual plaintiffs to share discovery materials and reduce discovery and other 
pre-trial costs. The industry apparently will resist any change to the provision on class actions, 
joinder, and consolidation. But given the cap on annual damages, it is hard to see why such 
changes matter so much to the industry. Moreover, the industry may see consolidation schemes 
of this kind as less threatening than mechanisms (whether class actions or joinder rules) that 
permanently tie many cases together, letting numerous "bad facts" cases ride in the wake of a 
couple of "good facts" cases all the way up to judgment. 

The FTC and Antitrust Division of the Justice Department are both concerned about the 
breadth of the antitrust exemption contained in the proposed settlement agreement, noting that it 
might protect such activities as price-fixing, mergers to monopoly, predatory pricing, and 
agreements not to produce reduced-risk products. The FTC and Antitrust Division have not 
come to closure on exact language to include in legislation, but agree that the exemption should 
allow collusion only for the purpose of reducing youth smoking (by uniformly passing on the 
costs of the settlement and penalties and agreeing on advertising restrictions). We should insist 
on a narrowing of the antitrust exemption, but not yet propose specific language. The industry 
almost certainly will accept this change. 

Finally, the preemption provisions of the proposed settlement are among its most baffling 
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aspects -- muddled, internally contradictory, and seemingly senseless. We should try to clarify 
them so that they preserve current FDA authority, while enabling states in appropriate 
circumstances to go beyond the provisions of the settlement agreement. More specifically, 
where existing law requires states to petition the FDA to regulate tobacco, states would remain 
under that obligation and the FDA would retain its current authority; where existing law allows 
states to regulate tobacco on their own, states could impose any regulations more stringent than 
the new federal standards. It is very difficult to know how much (if at all) this scheme deviates 
from what the drafters of the settlement intended. In any case, it is hard to imagine that the issue 
would drive any party from the table. 

Farmers 

We have made clear that tobacco farmers should receive protection in any.legislative 
settlement, and that the Administration will work closely with members of Congress from 
tobacco states to forge a consensus. Secretary Glickman has traveled to tobacco markets in 
Virginia and North Carolina to express this commitment directly to farmers. . . 

Farmers are primarily interested in continuation of the governmental tobacco program, 
guaranteed purchase at set levels of tobacco crops by cigarette companies, and some provision 
for buyout and transition to other crops, on a voluntary basis. Farm groups and tobacco state 
members have not yet coalesced around a consensus proposal. One plan put forward this month 
by Senators Ford and McConnell would require companies to buy a minimum amount of 
domestic tobacco over 25 years and would install penalties on companies that do not meet the 
stated goals for tobacco buying. The proposal would also create a "Tobacco Community 
Revitalization Fund" administered by USDA, but not subject to the appropriation process, which 
could spend up to $1 billion a year for 25 years from the settlement fund. This Revitalization 
Fund would cover costs related to the tobacco program such as administration and crop 
insurance, make supplemental payments of up to $500 million to producers whose income from 
tobacco drops substantially below the 1996 level, pay up to $100 million in benefits for displaced 
cigarette factory workers, and provide up to $250 million a year for rural economic development 
grants. 

The best way to address this issue is to secure an agreement from the companies to 
maintain current purchases of domestic leaf, even if domestic consumption declines. Because of 
GATT, Congress cannot require companies to purchase a set level of domestic tobacco. 
However, a private contract between growers and the industry would probably not trigger a 
GA TT ~iolation. 

Funding 

Although the settlement is advertised at $368.5 billion, a variety offactors conspire to 
leave us with considerably less than that to spend on any new initiatives. The $368 billion is a 
25-year number, and must be adjusted downward to reflect a projected drop in cigarette 
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consumption of about 15%. For scoring purposes, OMB adjusts the amount down still further to 
reflect lost business tax revenue and lost federal excise tax revenue from decreased consumption. 
Most of the rest of the money in the settlement is already spoken for, to pay for civil suits, 
cessation programs, counteradvertising, and the states' Medicaid claims. 

At current funding levels, the main decision to be made is how best to spend the $25 
billion research trust fund, which could serve as a 21 st Century Research Fund dedicated to 
cancer and other tobacco-related research. 

Additional funds could be raised by: 

1) Eliminating the $50 billion tax credit in the budget agreement. This would increase 
the 25-year number from $368 billion to $430 billion, and free up about $2 billion a year for new 
initiatives. That money could be used to double tobacco-related illness research ($1.3 billion per 
year) and make targeted investments in tobacco-related public health initiatives such as school
based clinics, Healthy Start programs, cancer prevention, and substance abuse treatment. All 
your advisers support this option. 

2) Strengthening the penalties for failing to reduce teen smoking. The current penalties 
generate about $25 <ck> billion over 25 years, all of which goes to the states to expand anti
smoking efforts. A graduated penalty scheme could increase the 25-year number to $_ billion, 
which could be evenly divided between the states and the federal government. This would 
generate $_ billion a year beginning in year 5, which could be dedicated to additional research 
and/or coverage expansions, such as allowing people between ages 55 and 65 to buy into 
Medicare ($2-4 billion per year); covering workers between jobs ($2-3 billion per year) and 
Medicaid outreach ($500 million to $1 billion per year). DPC, HHS, NEC, and Treasury all 
support this approach. 

3) Increasing the industry's up-front one-time payment, from $10 billion to $30 billion, 
and indexing the inflation adjuster to GDP rather than CPI (since GDP is more in line with 
medical cost growth). This would increase the 25-year number to $_ billion, and generate $_ 
billion a year, which could be used for any of the initiatives outlined above, other investments 
such as child care ($500 million to $) billion per year) or medical education for doctors training 
in children's hospitals ($300 million per year), or deficit reduction (offsetting lost federal excise 
tax revenue from declining cigarette sales). Treasury supports this approach, although it would 
probably be a dealbreaker. 

The industry will vehemently resist any effort to move beyond current funding levels. 
The most outspoken tobacco opponents, such as Senator Kennedy and Skip Humphrey, have 
called for a 25-year number in the range of $600-800 billion. Rep. Waxman and David Kessler 
would like to see a $1.50 a pack increase, which would require $900 billion over 25 years 
(although it could also be achieved by combining current base payments with enhanced penalties 
of about 90 cents a pack). 

I 

" ~, , 



. " . 
• .to. 

FDA Authority 

The first priority of the Administration in considering tobacco legislation should be to 
confirm and protect the jurisdiction of the FDA to regulate tobacco products -- including through 
the reduction or elimination of nicotine or other constituents. This goal will necessitate 
substantial changes in the proposed settlement agreement. 

Even as written, the settlement's provision on FDA jurisdiction had certain virtues. First, 
the provision specifically conferred jurisdiction to regulate tobacco products on the FDA, thereby 
removing the legal uncertainty now attending the FDA rule. (The Fourth Circuit panel sounds 
almost certain to rule against the FDA, and the Supreme Court may well uphold this decision.) 
Second, the provision established a "risk reduction" standard to guide the regulation of tobacco 
products in place of the "safety and efficacy" standard applicable to other drugs and devices. 
Because the former makes sense when applied to inherently dangerous products whereas the 
latter does not, the change in standard would facilitate the FDA's regulation of tobacco products. 

This provision of the settlement, however, also contained several glaring weaknesses. 
First, as you noted in your first comments on the settlement, the FDA would have to prove a 
negative in order to reduce or eliminate nicotine -- i.e., that the action would not create a 
significant demand for contraband products. Second, the FDA could not eliminate nicotine for a 
period of 12 years. Third, the FDA could not take any action to modify tobacco products without 
surmounting a number of procedural hurdles --~, formal rulemakings -- not usually applicable 
to administrative action. 

The public health community will demand -- and we believe the industry will grudgingly 
accept -- a legislative proposal that corrects these weaknesses. This proposal would eliminate the 
12-year waiting period and the special procedural hurdles in the current settlement. It also, and 
perhaps most important, would remove the necessity of the FDA's making a contraband finding. 
At one point, the industry proposed flipping the burden of proof on the contraband issue, so that 
the FDA could not take action if a party affirmatively demonstrated that doing so would create a 
significant contraband market. But even this approach puts too much weight on the contraband 
issue, which should be only one factor in the FDA's regulatory decisionmaking. The better 
approach is to authorize the FDA to order changes to tobacco products based on a simple finding 
that this change would reduce the risk of the product to the public and is technologically feasible, 
after consideration of the full range of consequences of the change, including the possible 
creation of a contraband market. 

Penalties 

The settlement sets ambitious targets for reductions in teen smoking of 30% in 5 years, 
50% in 7 years, and 60% in 10 years. The most recent data show underage prevalence at 18.2% 
in 1996, which means approximately 3.5 million youths aged 13-17 are daily smokers. Bec"ause 
the settlement targets are based on youth prevalence over the past decade, which has averaged 
15.2%, the declines from current levels necessary to comply with the agreement would have to 
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be 42% over 5 years, 58% over 7, and 67% over 10. 

It is extremely difficult to predict how much teen smoking would decline under the 
settlement. While teen smokers are particularly sensitive to price -- Treasury has assumed that a 
price increase of 10% will reduce youth prevalence by 7% (compared to 2.6% for adults), and 
some studies suggest youth smoking will drop as much as 12% for every 10% increase in price-
we have never had a price shock of this magnitude. The Treasury Departffient estimates that the 
combined price rise from the current settlement and the IS-cent excise tax increase in the budget 
agreement would be about 80 cents by year 5, resulting in a 20#10 decrease from current youth 
smoking levels -- still well short of the settlement targets. Restrictions on access and advertising 
should reduce youth smoking still further, but no one can say how much. 

Under the settlement, companies would have to pay $80 million for each percentage point 
they fall short, which is supposed to recapture the industry's projected profits from hooking that 
many young smokers. (The Treasury Department says a more accurate projection' of profits 
would be $60 million a point, which is roughly equal to $80 million after taxes.) Public health 
groups have praised the idea of targets and penalties, but complain that the current scheme does 
not give companies sufficient incentive to stop hooking teenagers. The major criticisms against 
the current penalties are that they are tax-deductible, abatable, capped at $2 billion in a given 
year, and too small to serve as a deterrent. 

The companies might accept penalties of $80 million a point that were not tax-deductible 
and could not be abated. They say they are unwilling to increase the price per point or to 
eliminate the $2 billion annual cap. 
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The advertising and marketing restrictions in the settlement are very strong. They include 
all the restrictions.in the FDA rule -- most notably, requirements of black-on-white advertising 
and bans on tobacco brand names in non-tobacco merchandise. The district court struck down 
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these restrictions as inconsistent with the FDA's statutory authority. The Court of Appeals is 
highly unlikely to reverse this decision, and the Supreme Court probably· will let it stand as well. 
The settlement also includes restrictions on advertising and marketing going far beyond the FDA 
rule, such as restrictions on point-of-sale advertising and bans on outdoor advertising, Internet 
advertising, the use of human images and cartoon characters, and payments for tobacco product 
placement in movies and other media. Congress could not enact such restrictions consistent with 
the First Amendment. 

The Department of Justice believes that these restrictions on advertising should not be 
part of any legislation, but only of the consent decrees or other contracts entered into by the 
industry and Attorneys General. To the extent the restrictions are a part of the legislation -- or 
seen as a condition of the legislation -- serious constitutional issues will arise. To the extent the 
restrictions are a part only of the settlement agreements, they probably will be permissible as 
voluntary relinquishments of rights. 

Assuming we follow the Justice Department's recommendation, serious questions 
relating to enforcement of the advertising restrictions arise. We know that each Attorney General 
will be able to enforce the restrictions in his or her state. But what of states in which there is no 
consent decree? Or what of states with inattentive Attorneys General? The proposed settlement 
agreement makes reference to a "national protocol" -- a contract designed to enhance 
enforcement of the advertising restrictions (and other provisions) in the consent decrees. But 
there is no consensus on precisely who will sign the protocol or how it will work in practice. We 
must keep a close eye on this scheme -- and on any legislative references to it -- to ensure that it 
provides an effective mechanism for enforcing the advertising restrictions while not increasing 
the vulnerability of the restrictions to constitutional challenge (by making their enforcement 
something other than a simple matter of contract law). 

We also should insist on statutory confirmation of FDA authority over the advertising and 
marketing of tobacco products. This grant of authority is valuable even though the settlement 
agreements will go further than the FDA could, precisely because the FDA will have no authority 
to enforce the contracts between the industry and the states. With a specific grant of authority, 
the FDA itself could enforce the restrictions contained in its 1996 rule, as well as any other 
constitutionally permissible restrictions it might wish to impose in the future. Such a provision 
should be acceptable to all parties. 

In addition to including restrictions on advertising, the settlement contains provisions to 
require "Canadian-style" warning labels -- i.&.., strengthened warnings (such as "cigarettes cause 
cancer" and "smoking can kill you") that appear on 25% of the front or display panel of tobacco 
products, printed in alternating black-on-white or white-on-black type. These provisions would 
strengthen significantly the existing warning labels, both in the starkness of the message and in 
its size and placement on tobacco products. We do not recommend any changes to them. 

Access and Licensing 
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The access and licensing provisions of the settlement significantly enhance the ability of 
the government to prevent youth access to tobacco products. The current FDA rule establishes 
18 as the federal minimum age of sale, requires retailers to check photo identification of anyone 
under 27, and eliminates free samples and the sale of single cigarettes. The proposed settlement 
incorporates these access restrictions while also banning all cigarette vending machines and 
requiring tobacco products to be placed out of reach of consumers in any facility that children 
may enter. Even more important, the settlement would establish a retail licensing scheme to 
enforce these access restrictions. FDA and Treasury agree that such a system is necessary for 
adequate enforcement of youth access provisions. Assuming adequate funding, legislation 
creating a licensing system could count as one of the principal virtues of the settlement 
agreement. 

As written, however, the licensing provision of the settlement contains some important 
ambiguities. Most critically, the settlement is vague as to who -- state authorities, federal 
authorities, or some combination of the two -- will administer the licensing scheme. We are not 
yet in a position to make a final recommendation on this question. FDA's current inclination is 
to give responsibility for running the scheme to the states, but to retain the power to revoke 
licenses. We are not yet sure whether such an approach would work (or even how it could be 
done); rather than recommending a specific scheme, we should commit only to working with 
Congress and the Attorneys General on this question. 

The licensing provision also now contains an inadequate penalty structure. Most 
troublesome, the settlement provides for permanent license revocation only after a licensee's 
tenth offense within two years. Because licensing officials are unlikely to conduct ten 
compliance checks on a single retailer in a two-year time frame, this provision is essentially 
meaningless. We should insist on strengthening the penalty scheme -- including by making 
mandatory revocation a real weapon -- without getting into a level of detail unsuitable at this 
stage of the process. 

These provisions are not particularly high-profile. They have not attracted much 
attention, and nothing we say about them will alter the politics of the deal in either direction. But 
the provisions, if strengthened and clarified along the lines suggested, could prove one of the 
great virtues of enacting tobacco legislation. 

Documents 

For decades, the tobacco industry has failed to disclose essential facts in its possession 
about the dangers and addictiveness of tobacco products. In particular, the industry has used 
both the attorney-client and the work product privileges to cloak scientific research and findings 
-- and possibly to shield evidence of criminal or fraudulent behavior. The Attorneys General 
attempted to address this issue through creation of a special court to resolve all privilege claims 
made by the industry. Although the proposed system has certain virtues, it also suffers from 
serious defects. The industry is willing to make certain minor changes in the proposed scheme, 
but will not accept changes recommended by the Justice Department and FDA. Even these 
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changes will not satisfY the harshest critics of the settlement, such as Skip Humphrey. 

The settlement calls for a national document depository and a three-judge panel 
(appointed by the Judicial Conference of the United States) to provide expedited rulings on 
whether documents should remain privileged. The Attorneys General fought hard for this 
provision for two essential reasons. First, anyone -- not just a litigant, but any member of the 
public (including the New York Times or David Kessler) -- could ask the panel to review 
allegedly privileged documents. In this sense, the settlement establishes a Freedom of 
Information Act for tobacco documents. Second, the requester would not have to make the 
normal showing required in litigation for in camera review of a document: a prima facie case 
that the document is not privileged -- because, for example, it advanced a scheme of crime or 
fraud. 

The Justice Department, however, believes that this scheme, adopted without change, 
would pose serious dangers. DOJ points out that no one knows whether or how this panel will 
work -- whether the judges (or special masters appointed by them) will be competent; whether 
they will be so swamped with document requests as to create an enormous backlog; whether they 
will favor one side over the other. DOJ also notes that this panel will have ~ authority to rule 
on claims of privilege. While under the current system many courts may adjudicate a claim of 
privilege (with a finding of privilege in one court often not precluding the opposite finding in 
another), the special three-judge panel's decisions would be binding in all courts in all litigation 
in the United States. On top of these Justice Department concerns, the FDA would like access to 
l!!.l documents -- even those rightfully privileged -- to determine whether they contain scientific 
or other health-related information (for example, reflecting the industry's extensive research on 
nicotine addiction) relevant to the regulation of tobacco products: 

To meet these agency concerns, we could strengthen the document provisions in two key 
ways. First, we could make the administrative disclosure process non-exclusive, so that a litigant 
could challenge a privilege claim in litigation even if the special panel had not completed review 
of the document in question or had ruled in favor of the company. (By contrast, a finding by the 
special panel thllt a document is llill privileged would bind the company in all other proceedings.) 
Second, we could provide the FDA with access to all health-related documents, notwithstanding 
any claims of privilege. 

The industry claims that it will not accept either of these changes, though it will not 
object to a scheme allowing courts to rule on a privilege claim if the special panel has not yet 
done so. The industry also proposes adding a provision to the settlement to require each 
company to identifY and disclose all health-related information contained in privileged 
documents, without turning over the documents themselves. Under this proposal, the special 
panel could find that a company had failed to disclose such information and levy substantial 
penalties. Finally, the industry has expressed a willingness to consider a different scheme for 
selecting the people to sit on the special panel. 

On the other side, some in Congress and the public health community will find even the 
changes recommended by the agencies to be inadequate. These changes do not broadly abrogate 
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the industry's attorney-client or work-product privileges. The Justice Department has expressed 
serious concerns about any such breach of the privilege, arguing that this approach would 
undermine the privilege generally and would enable a tobacco company official charged with 
criminal conduct to assert a violation of his Sixth Amendment right to effective assistance of 
counsel. But some will demand the complete abrogation of the companies' attorney-client 
privilege as a term of the settlement -- or, even more broadly, insist (as Sen. Leahy, Rep. 
Waxman, and Attorney General Skip Humphrey already have done) that the tobacco companies 
disclose all privileged documents before any consideration of a settlement takes place. 

Environmental Tobacco Smoke 

The best available scientific evidence indicates that environmental tobacco smoke (ETS) 
causes disease and death in non-smokers. The Environmental Protection Agency .(EP A) 
classifies ETS as a Class A carcinogen and estimates that it is responsible for about 3,000 lung 
cancer deaths each year in non-smoking adults. .The EPA also has found that ETS threatens the 
health of hundreds of thousands of children with asthma and other respiratory illnesses. Serious 
ETS restrictions, which ban smoking in public places or at work except in enclosed areas 
exhausted directly to the outside, reduce exposure to ETS and the harm it causes. At the same 
time, such restrictions lead many smokers to quit smoking entirely and many more to cut down. 
Indeed, among the many smoking cessation tools -- including substantial price increases -- ETS 
restrictions may well be the most effective. 

AIl agree that the settlement's provision on ETS is extremely valuable, and needs few 
changes. The proposed legislation would broadly prohibit smoking in public places, without 
preempting even stricter state or local laws. The only question is whether to accept without 
change the settlement's exception for restaurants (but not fast food restaurants), bars, private 
clubs, hotel guest rooms, casinos, bingo parlors, and tobacco merchants. H.R. 3434, which the 
Administration supported, exempts restaurants (including fast food restaurants) and bars. The 
proposed rule on ETS that OSHA issued in 1994 does not include any exemption for the 
hospitality industry. (In a number of other ways, however, the settlement is more protective of 
public health than the OSHA rule, which in any event would face serious legal challenges if 
finally issued.) HHS would prefer to cut back on the exception in the settlement, noting that 
many of the exempted work places pose the greatest threat to non-smokers. The Department of 
Labor (OSHA) would keep the exemption essentially as is on the ground that trying to include 
restaurants, casinos, etc. would make the whole provision politically unsalable. 

Liability and Other Legal Issues 

The price of everything in the settlement agreement is, of course, protection from civil 
liability. The settlement limits total liability to $5 billion each year (with any unspent portion of 
a base $4 billion fund reverting to the government), prohibits class action and other joinder and 
consolidation devices, and eliminates punitive damage claims (but requires a payment of billions 
of dollars in punitive damages directly payable to the public). There is little doubt about the 



value of these provisions to the tobacco companies. 

On the other hand, it is not at all clear that these provisions harm public health interests. 
Instituting a comprehensive regulatory scheme, while keeping in place the possibility of $S 
billion in annual compensatory damages ($5 billion more than the industry has ever paid before), 
should influence future corporate behavior at least as well as the litigation system usually 
manages to do. Moreover, making the companies pay a punitive damage award for past 
misconduct to the public (for use in health research, etc.) makes far more sense from a public 
health perspective than allowing such funds to go as windfalls to individual plaintiffs. Of course, 
these provisions do decrease the likelihood of bankrupting the tobacco companies. But as long 
as Americans are addicted to tobacco products, it is not clear how bankrupting the industry 
would serve the public health. 

We should further advance public health interests by insisting on the removal of any 
limits on punitive damages for future misconduct. We would make clear that plaintiffs can seek 
such awards, and that these awards shall not count toward or be subject to yearly limits. The 
continued potential for unrestricted punitive damages will support the regulatory aspects of the 
legislation in deterring willful misconduct and otherwise changing corporate behavior. At ·the 
same time, this change will enable the legal system to punish the industry, over and above 
compensatory damages, for any future misbehavior. The industry can hardly argue against this 
change to the settlement agreement. 

We also might consider whether to allow some consolidation of cases prior to trial for 
purposes of conducting discovery and adjudicating pre-trial motions. The Justice Department 
recommends this change, which would entail amendment of the current multidistrict litigation 
statute, to allow individual plaintiffs to share discovery materials and reduce discovery and other 
pre-trial costs. The industry apparently will resist any change to the provision on class actions, 
joinder, and consolidation. But given the cap on annual damages, it is hard to see why such 
changes matter so much to the industry. Moreover, the industry may see consolidation schemes 
of this kind as less threatening than mechanisms (whether class actions or joinder rules) that 
permanently tie many cases together, letting numerous "bad facts" cases ride in the wake of a 
couple of "good facts" cases all the way up to judgment. 

The FTC and Antitrust Division of the Justice Department are both concerned about the 
breadth of the antitrust exemption contained in the proposed settlement agreement, noting that it 
might protect such activities as price-fixing, mergers to monopoly, predatory pricing, and 
agreements not to produce reduced-risk products. The FTC and Antitrust Division have not 
come to closure on exact language to include in legislation, but agree that the exemption should 
allow collusion only for the purpose of reducing youth smoking (by uniformly passing on the 
costs of the settlement and penalties and agreeing on advertising restrictions). We should insist 
on a narrowing ofthe antitrust exemption, but not yet propose specific language. The industry 
almost certainly will accept this change. 

Finally, the preemptio·n provisions oftheproposed settlement are among its most baffling 
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aspects -- muddled, internally contradictory, and seemingly senseless. We should try to clarifY 
them so that they preserve current FDA authority, while enabling states in appropriate 
circumstances to go beyond the provisions of the settlement agreement. More specifically, 
where existing law requires states to petition the FDA to regulate tobacco, states would remain 
under that obligation and the FDA would retain its current authority; where existing law allows 
states to regulate tobacco on their own, states could impose any regulations more stringent than 
the new federal standards. It is very difficult to know how much (if at all) this scheme deviates 
from what the drafters of the settlement intended. In any case, it is hard to imagine that the issue 
would drive any party from the table. 

Farmers 

We have made clear that tobacco farmers should receive protection in any ,legislative 
settlement, and that the Administration will work closely with members of Congress from 
tobacco states to forge a consensus. Secretary Glickman has traveled to tobacco markets in 
Virginia and North Carolina to express this commitment directly to farmers. 

Farmers are primarily interested in continuation of the governmental tobacco program, 
guaranteed purchase at set levels of tobacco crops by cigarette companies,and some provision 
for buyout and transition to other crops, on a voluntary basis. Farm groups and tobacco state 
members have not yet cmilesced around a consensus proposal. One plan put forward this month 
by Senators Ford and McConnell would require companies to buy a minimum amount of 
domestic tobacco over 25 years and would install penalties on companies that do not meet the 
stated goals for tobacco buying. The proposal would also create a "Tobacco Community 
Revitalization Fund" administered by USDA, but not subject to the appropriation process, which 
could spend up to $1 billion a year for 25 years from the settlement fund. This Revitalization 
Fund would cover costs related to the tobacco program such as administration and crop 
insurance, make supplemental payments of up to $500 million to producers whose income from 
tobacco drops substantially below the 1996 level, pay up to $100 million in benefits for displaced 
cigarette factory workers, and provide up to $250 million a year for rural economic development 
grants. 

, The best way to address this issue is to secure an agreement from the companies to 
maintain current purchases of domestic leaf, even if domestic consumption declines. Because of 
GATT, Congress cannot require companies to purchase a set level of domestic tobacco. 
However, a private contract between growers and the industry would probably not trigger a 
GATT ~iolation. 

Funding 

Although the settlement is advertised at $368.5 billion, a variety offactors conspire to 
leave us with considerably less than that to spend on any new initiatives. The $368 billion is a 
25-year number, and must be adjusted downward to reflect a projected drop in cigarette 
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consumption of about 15%. For scoring purposes, OMB adjusts the amount down still further to 
reflect lost business tax revenue and lost federal excise tax revenue from decreased consumption. 
Most of the rest ofthe money in the settlement is already spoken for, to pay for civil suits, 
cessation programs, counteradvertising, and the states' Medicaid claims. 

At current funding levels, the main decision to be made is how best to spend the $25 
billion research trust fund, which could serve as a 21 st Century Research Fund dedicated to 
cancer and other tobacco-related research. 

Additional funds could be raised by: 

I) Eliminating the $50 billion tax credit in the budget agreement. This would increase 
the 25-year number from $368 billion to $430 billion, and free up about $2 billion a year for new 
initiatives. That money could be used to double tobacco-related illness research ($1.3 billion per 
year) and make targeted investments in tobacco-related public health initiatives such as school
based clinics, Healthy Start programs, cancer prevention, and substance abuse treatment. All 
your advisers support this option. 

2) Strengthening the penalties for failing to reduce teen smoking. The current penalties 
generate about $25 <ck> billion over 25 years, all of which goes to the states to expand anti
smoking efforts. A graduated penalty scheme could increase the 25-year number to $_ billion, 
which could be evenly divided between the states and the federal government. 1bis would 
generate $_ billion a year beginning in year 5, which could be dedicated to additional research 
and/or coverage expansions, such as allowing people between ages 55 and 65 to buy into 
Medicare ($2-4 billion per year); covering workers between jobs ($2-3 billion per year) and 
Medicaid outreach ($500 million to $1 billion per year). DPC, HHS, NEC, and Treasury all 
support this approach. 

3) Increasing the industry's up-front one-time payment, from $10 billion to $30 billion, 
and indexing the inflation adjuster to GDP rather than CPI (since GDP is more in line with 
medical cost growth). 1bis would increase the 25-year number to $_ billion, and generate $_ 
billion a year, which could be used for any of the initiatives outlined above, other investments 
such as child care ($500 million to $1 billion per year) or medical education for doctors training 
in children's hospitals ($300 million per year), or deficit reduction (offsetting lost federal excise 
tax revenue from declining cigarette sales). Treasury supports this approach, although it would 
probably be a dealbreaker. 

The industry will vehemently resist any effort to move beyond current funding levels. 
The most outspoken tobacco opponents, such as Senator Kennedy and Skip Humphrey, have 
called for a 25-year number in the range of $600-800 billion. Rep. Waxman arid David Kessler 
would like to see a $1.50 a pack increase, which would require $900 billion over 25 years 
(although it could also be achieved by combining current base payments with enhanced penalties 
of about 90 cents a pack). 
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Key Issues in Tobacco Settlement 
I. FDA Jurisdiction 

The settlement weurd ~dify FDA's authority to regulate tobacco products, and enact into 
law the specific acces§and adv~ising restrictions contained in FDA's rule, ending the risk and 
delay of legal challenges to the rule, and the risk that a subsequent FDA Commissioner could 
conclude that FDA does illl1 possess the authority to regulate tobacco under current law. 
However, the settlement would significantly alter FDA's current authority. The settlement takes 
the positive step of establishing a "risk reduction" standard for FDA to use in evaluating tobacco 
products -- a more logical and flexible standard for tobacco products than the Food, Drug and 
Cosmetic Act's required showing of safety and efficacy: But other provisions in the settlement 
place significant new substantive and procedural hurdles in the way of any FDA restrictions on 
cigarette and smokeless tobacco content, labeling, and marketing. 

To modify tobacco products, including reducing or eliminating nicotine, FDA must make 
new substantive findings and meet new standards of evidence. FDA must show a required 
product modification will: 1) result in a significant reduction in health risk to tobacco users; 2) 
be technologically feasible; and, 3) not create a significant demand for contraband. FDA must 
also consider the number of dependent users, the availability and demonstrated market 
acceptance of alternate products, and the effectiveness of smoking cessation techniques before 
requiring product modifications. 

Under the settlement, administrative courts would give the agency less deference in 
reviewing challenges to FDA's rules. Currently, courts uphold FDA's decisions as long as FDA's 
actions are not "arbitrary and capricious." Under the settlement, administrative courts would 
hold FDA to a "substantial evidence" standard in reviewing its actions to reduce nicotine, and to 
a "preponderance of evidence" standard for actions to eliminate nicotine. Further, the settlement 
specifies that the court's deference to the agency would depend on the "extent to which the matter 
at issue is then within the Agency's field of expertise." 

The settlement places procedural hurdles before the agency as well. The FDA must use 
burdensome, trial-like formal rulemaking procedures in lieu of regular notice and comment 
procedures to mandate product modifications that reduce risk. Finally, the settlement bars FDA 
from eliminating nicotine or taking an equivalent action for 12 years, and from changing the 
access and advertising provisions for 5 years except under extraordinary circumstances. 

To address these concerns, the settlement could be modified to codify FDA authority, 
consistent with FDA's final rule on tobacco, except changing the standard for tobacco products 
regulation from safe and effective to "reduced risk" and changing the required [mdings to facts 
the agency must consider. The new procedural hurdles, standards for review, and time 
constraints (particularly the 12 year prohibition on eliminating nicotine or taking equivalent 
action), could be dropped. These changes would affirm FDA's current authority rather than 
circumscribe it. \v 
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II. Look Back Provisions 

The settlement embraces the Administration's goals of reducing underage use of tobacco 
products and seeks to eliminate industry profits from new youth smokers. The industry would be 
subject to monetary penalties if youth tobacco use fails to drop by 30 percent in 5 years, 50 percent 
in 7 years, and 60 percent in ten years. The penalty is set at about the estimated lifetime industry 
profits from addicting a new smoker -- $80 million per percentage point under the target. 
However, the penalty is capped at $2 billion annually (about 8 cents per pack), and is lowered by 
75% if companies make a "good faith" effort to comply with the agreement. 

As structured, the penalty doe~ovide a meaningful incentive for the industry to 
work to meet youth targets. Since it s easy show "good faith," the actual penalties for 
recruiting new youth smokers will be at est 75% below industry profits from the new 
customers. Further, since the smoking reduction targets are based on industry-wide usage, 
individual firms will have financial incentives to keep selling to children because they will reap 
the full reward while bearing only part of any penalty . 

. ~/ Our goal should be to provide meaningful incentives to the industry to reduce youth 
• .1'\\ smoking. Industry representatives have said that they do not believe youth targets will be met 

~.r and have argued that the industry should not be held accountable as long as it complies with the 
settlement's access and advertising restrictions. We believe, however, that providing the industry 
with a strong incentive to reduce youth smoking is the only way to assure meaningful progress 
toward targets. Our bottom line must become the industry's bottom line. 

To strengthen the penalties, we could: 

Levy the penalties on a firm-by-firm basis; 
Make the penalty substantially higher than foregone profits (e.g. 3x profits); 
Make the penalty higher further from the target (e.g. 2x profits if the 50% reduction 
target is missed by 10 percentage points; 3x profits it's missed by 20 percentage points); 
Remove the annual $2 billion cap; 
Classify the penalty payments as fines, making them non tax deductible; 
Eliminate the "good faith" offset and volume adjustment; and/or 
Consider non-economic incentives, such as ;;Usiqg the age of legal purchase to 19 or 21 if 
youth targets are not met. I \.../ 
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III. Size of Settlement Payments 

-------The industry agreed to an up-front lump sum cash payment of$10 billion, and $358.5 
billion paid over 25 years as indicated below (dollars in billions): 

Payment Year(s): 1 2 3 4 5 6-8 9 10-25 

Base Amount: $6 $7 $8 $10 $10 $12.5 $15 $15 

Public Health Trust: ru ru ll2 .$1 ~ $2.5 ill ill 

Total: $8.5 $9.5 $11.5 $14 $15 $15 $15 $15 

The annual payments are not fixed. They are indexed upward for inflation (3% floor), 
increased sales, and profit increases, and adjusted downward if adult sales decrease. All 
payments are tax deductible. The industry must pass the annual payment on to smokers in the 
form of increased prices. The payment therefore functions like an excise tax estimated at about 
60 cents per pack, and is expected to reduce smoking among adults by 15% and among teens by 
about 20%. 

Under the settlement, 33% of the base amount would be made available to pay individual 
liability awards. Any excess funds would go to the federal government. The settlement @!"~~es!il!:} 
a $25 billion 8-year Public Health Trust Fund for tobacco-related medical research and proposes 
designating $2-3 billion annually of the base amount for other public health investments 
(including $1.0-1.5 billion for smoking cessation, $0.5 billion for an anti-smoking media 
campaign, and $0.3 billion to fund FDA's regulatory effort). The remaining funds would be used 
to reimburse states and the federal government for Medicaid costs. 

OMB estimates that the Federal revenue raised by the settlement will be substantially 
lower than $368.5 billion. OMB adjusts the payments downward to account for: 1) an expected 
drop in sales; 2) an "indirect business tax" (a standard accounting adjustment that decreases 
scorable revenues by 25%); and 3) the loss of federal excise tax revenue associated with the 
volume decrease. The 15 cent per pack tax just enacted will reduce the payments further by ] It-<> 

about [$50 billion]. 

So, for example, in year 4 the industry has agreed to pay $14 billion (assuming industry 
payments are not reduced by the new 15 cent tax). The volume adjustment reduces the payment 
by $4 billion, and federal revenue offsets reduce the net revenue by an additional 4 billion. 
Inflation increases the payment by $1 billion. That leave $7 billion to pay for compensation and 
public health investments. The settlement proposes $4 billion in spending for the public health 
trust fund, and earmarks $2 billion for individual compensation claims. That leaves $1 billion to 
spend on public health programs and state and federal Medicaid reimbursements -- substantially 
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less than tt!e'what was envisioned in the settlement. 

/ There are at least three argwnents for seeking an increase in the settlement payments. 
i\1(' First, an increase will raise the price of cigarettes -- the most reliable way to decrease smoking, 

" .• ,J especially among kids. Leading public health advocates recommend a $1-$2 per pack price 
rY' I.~ increase. Second, the proposed net revenues leave states with far less money to settle their suits 
:J.I' than anticipated and potentially under-funds promised public health investments. Third, CEA 

and Treasury believe the industry will benefit significantly from the deal. They argue that the 
proposed payments simply leave too much surplus profit on the table given that the settlement 
will provide the industry unparalleled liability protection and will facilitate collusion. 

~ 
Options for increasing revenue include: undoing the 15 cent excise tax offset; indexing 

the payments by health care costs increases rather than by the Consumer Price Index; eliminating 
/ the volwne adjustment; and/or increasing payments to offset the loss offederal tax revenues. 

'i,r ;- Treasury estimates that these changes together would bring industry payments to about $700 
V ,"1,< billion over 25 years. 

/' /'~~ to 
~I ~ IV. Document Disclosure 

The settlement creates a public national depository of tobacco health and youth marketing 
docwnents in Washington, DC. A panel of three Article III judges would review all industry 
trade secret and attorney-client privilege claims. The panel would undertake in camera reviews 
of privilege claims without the traditional prima facie showing of evidence of crime or fraud. 
The panel's decision regarding privilege claims would be binding on federal and state courts. 
The panel does not appear to interfere with FDA's authority to request and inspect docwnents for 
regulatory purposes. 

The proposal would provide a national resource for researchers, regulators, and litigants. 
But as structured it raises several concerns. First, it could slow litigation -- the 3-judge panel 
would have less of an incentive to review docwnents rapidly than trial judges hearing specific 
cases. Second, it raises fairness issues -- centralizing review would preclude trial judges from 
weighing privilege claims in the context of specific trials and would bind future litigants not 
party to the settlement. 

Some have argued the settlement should alter substantively the requirements industry 
must meet to sustain a privilege claim for certain types of docwnents. For example, 
Congressman Waxman has proposed that certain health research-related docwnents should not be 
subject to any privilege claims. The Justice Department opposes abridging the attorney-client 
privilege, in part because doing so may compromise criminal cases. 

The timing of, as well as the process for, docwnent disclosure is also raising concerns. 
Senator Leahy, Congressman Waxman, Attorney General Hwnphrey, and key public health 
leaders have stated that the industry's health and youth marketing docwnents should be made 
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public prior to deciding about a settlement. The industry has apparently systematically misused 
the attorney client privilege to improperly conceal health and youth-related documents. Anti
tobacco advocates argue that the appropriateness of any settlement can only be accurately 
evaluated after such documents are in the public domain. 

We should seek to facilitate document disclosure to the greatest extent possible. We 
could maintain and enhance current document disclosure procedures while adopting the best 
aspects of the settlement's proposed national depository. Specifically, we could establish a 
national depository with non-binding judicial review of privilege claims. Further, we could 
facilitate plaintiffs discovery in litigation by eliminating the need for plaintiffs to make a prima 
facie showing of crime or fraud prior to gaining judicial review of privilege claims. 

V. Civil Liability 

The settlement would resolve Attorney General actions and class action suits, prohibit 
future state suits and class actions; prohibit joining, consolidating, and aggregating individual 
suits; prohibit punitive damage awards for past actions. The settlement does not abridge the 
rights of individuals to sue, but it caps industry's total annual liability payments at about $5 
billion (it designates 33% of the industry's "base payments" for a compensation fund and 
augments the fund with 20% industry copayments). If individual judgments exceed available 
funds in any year, no individual would receive more than $1 million in that year. If the 
compensation fund exceeds claims, the federal government receives the remainder. 

.J ,J. If· The cap on liability payments, the prohibition on punitive damage awards, and the ., vn 
prohibition on class actions and consolidations are obviously significant concessions that must be ~.;.,/ 
balanced against the settlement's benefits. It is an especially high price given the troubling 1"--(11" 
evidence revealed by FDA's investigation. The provisions potentially limit plaintiffs' abilities to rI' ~J;/ r 

recover damages, discourage plaintiffs' lawyers from suing, and lower the industry's incentive to F.,r oJ 

avoid future harms. How much impact these provisions would have in part depends on what t-HrLV .. /i". 
would happen absent a settlement. To date, the industry has lost only one liability case and ~ 
settled one other, but some believe the recent disclosure of damaging industry documents -- and 
the impending disclosure of many more -- will tip the balance in future litigation toward 
plaintiffs. If that occurs, than the liability provisions will significantly impede recovery. 

We could consider a number of modifications to this provision, including removinll1he 
cap on punitive damages for future misconduct; dropping the prohibition on class actionC and/or 
dropping the prohibitions on consolidations. It is unclear, given the proposed annual cap on 
liability and the requirement that unspent funds under the cap revert to the government, why the 
industry is seeking to prohibit class action suits and punitive damage awards. But changes to 
these provisions may be deal-breakers for the tdUStry. 

LIN 
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VI. Advertising Provisions I National Protocol ~ 

The settlement codifies the advertising restrictions in FDA's fmal rule and makes some 
significant additions, including banning all outdoor tobacco advertising and advertising on the 
Internet. More important, the settlement significantly increases the likelihood that the 
advertising restrictions would withstand legal challenge by incorporating the advertising and 
marketing provisions in a voluntary "protocol," implemented through consent orders signed by 
states and participating companies. At least theoret~cally, participating companies would be 
bound by the agreements regardless of whether non-signatories (e.g. the advertising industry) 
bring First Amendment challenges. However, placing the provisions in a protocol rather than in .r\-y.r-
legislation may make the ProViSio~unenforceable by the federal government. Hence, the ?l,l 
innovative protocol is one of the m st important but uncertain benefits of the settlement. We are 
exploring the best way to structure 1 to walk the delicate line between constitutionality and 
enforceability. , .... ).1 

r \,V Vi 

~'.JI '" VII. Tobacco Farmers ~ 

The proposed settlement is silent on tobacco farmers and tobacco-dependent rural 
economies. Grower representatives were not invited to the negotiating table. We have worked 
with Secretary Glickman to reach out to farmer representatives and members of Congress from 
tobacco growing states to make it clear the Administration will insist on meeting the needs of 
small farmers and their tobacco-dependent communities. 

We are consulting with farmers and their representatives about possible solutions. In a 
White House meeting, Gov. Jim Hunt set forth three· possible objectives: maintain the current 
tobacco quota and price support program; require industry to use mostly U.S.-grown tobacco; 
and provide transition assistance as the demand for cigarettes falls. Fifty officials from 7 
southern states and farm groups recently sent a draft proposal to tobacco-state Congressmen. It 
spelled out a I O-point plan that would cost tobacco companies $15 billion over 25 years. In our 
meeting with democratic members of Congress from tobacco growing states, members agreed to 
provide us with a plan based on this proposal. 

VIII. Environmental Tobacco Smoke 

The settlement would put in place the first national restrictions on environmental tobacco 
smoke. The ETS provisions, modeled on legislation sponsored by Representative Waxman, 
would restrict indoor smoking in "public facilities" -- defined as facilities ten or more people 
enter at least one day per week. The restrictions are similar to those you have placed on 
government buildings, permitting smoking indoors only in rooms ventilated directly to the 
outside. The provisions would affect most private and public workplaces and fast-food 
restaurants, but would exempt certain facilities, such as bars, clubs, prisons, and casinos. 

The ETS provisions are a clear advance over the status quo and a major benefit of the 
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settlement ETS restrictions have proven to be an effective means of motivating smoker; to IUit. 
The provisions could be strengthened, however. The broad exemption for the hospitality y 
industry (a departure from your Executive Order and OSHA's proposed rule) leaves those 
workers most exposed to ETS unprotected. 

IX. International Issues 

As you know, the settlement does not address international sales of tobacco products. Public 
health groups are pushing for the US to take a leadership role in fighting tobacco's rapid global 
growth. Worldwide, there are 3 million tobacco-related deaths annually, and the World Health 
Organization expects that number to rise to 10 million by 2025, with 75 % of annual deaths 
occurring in developing countries. 

We have begun an evaluation of the Administration's international tobacco policies in three areas 
-- trade policy, export and business facilitation, and public health. 

o Trade Policy -- the US treats as presumptively valid any foreign country's non
discriminatory health-based tobacco control measures. To ensure the health implications 
of trade actions are well considered, HHS participates with USTR in trade negotiations. 
Consistent with free trade principles, USTR's policy is to fight discriminatory barriers on 
behalf of all industries, including tobacco. Some believe USTR should not provide such 
assistance to tobacco companies, however, since the entry of US tobacco companies into 
foreign countries has arguably increased tobacco consumption. We are continuing to 
review this issue. 

o Export promotion and commercial facilitation -- State and Commerce are working 
with HHS to develop new guidelines limiting the involvement of U.S. ambassadors and 
their Foreign and Commercial Services staffs in tobacco marketing and export promotion 
activities. 

o International Public Health Initiatives -- There is a general consensus we should 
strengthen the Administration's leadership role in global and bi-Iateral efforts to reduce 
smoking. HHS is developing a proposed action plan for consideration in the context of -
or separate from -- the settlement. 

Additional Considerations 
other claimants (e.g. asbestos) 
bankruptcy protections 
reduced risk products 
licensing 
non-participating tobacco manufacturers (smokeless, Liggett) 
state preemption 
fire-safe cigarettes 
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TOBACCO SET'ILEMENT ISSUES FOR DISCUSSION 
8/4/97 

L FDA Jurisdiction 

Strengths -- codifies FDA authority; sets explicit risk reduction standard for tobacco 
products. 
Weaknesses--FDA must make new findings, overcome new procedural hurdles, meet new 
standard of proof; is given reduced deference, and can't act within certain time frames. 
Possible Objectives-- No change to FDCA; set risk reduction standard (modified); 
require more than notice and comment rulernaking 

A. New Findings 
1) To reduce or elimioate nicotine, FDA must find that product modification will: 

a) result in sigoificant reduction in health risk; 
*modifY to address risk to entire public, not just smokers 
*drop "sigoificant" and/or drop as finding 

b) be technologically feasible; 
*drop as finding, leave as factor FDA must consider 
c) not create a black market. 
*drop as finding, leave as factor FDA must consider. 

2) To elimioate nicotine or take "equivalent" action, FDA must consider number 
of dependent users, availability and demonstrated market acceptance of alternate 
products. 
*drop or modifY 

B. Time Restrictions 
1) FDA can make no changes to access provisions for 5 years. 
2) FDA must wait 12 years, and phase in over at least two years. 
*drop or modifY (1) and/or (2) 

C. New Procedural Hurdles 
1) F orrnal rulernaking required to reduce nicotine 
2) Formal rulernaking or Part 12 hearing (at industry's option) to elimioate nicotine 
or take equivalent action. 
*Maintain FDCA procedures, require formal rulernaking, or adopt intermediate 
procedure 

D. New Standard of Evidence I Reduced Deference-
1 )"substantial evidence" for reducing nicotine; 
2) "preponderance of evidence" for elimioating nicotine or equivalent action: 
3) deference in judicial review depends on "Agency expertise." 
* delete deference provision 
*drop standards 



II. Look Back Provisions 

Strengths -- embraces Admioistration's youth reduction goals 
Limitations --MaXimum impact estimated at 8 cents per pack; 2 cents after 75% 
abatement for companies making "good faith" effort to comply; penalty is lowered if sales 
decline; applying penalty industry wide reduces each company's incentive to meet targets 
("free-rider" problem) 
Objective -- provide meaningful incentive for companies to meet targets. 

A. Level of Penalty 
*Make penalty substantially higher than foregone profits (e.g. 3x profits) 
*Make non-linear (pay higher penalties further from the target) 
*Remove annual $2 billion cap 
*Remove tax deductibility (reiterate these payments are fines) 
*Remove volume adjustment 
*Eliminate double countiog provision 
*Consider non-economic incentives, e.g. raising age to 21 

B. Free Rider Problem 
* Assess penalties firm-by-firm 

collect data (e.g. expand Michigan survey to collect brand information) 
use base number of teens that smoked each firm's product 

c. Abatement for "Good Faith" 
* Make only limited part of penalty eligJ.ole for abatement for good faith or drop 
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m. Document Disclosure 

Strengths-- establishes a national tobacco document depository of existing documents 
discussing health research/marketing to youth (a 3-judge panel reviews trade secret and 
privilege claims); any member of the public can challenge claim; authorizes in camera 
review of privileged documents by 3-judge panel without prima facie showing of evidence 
of crime or fraud 
Limitations -- decisions binding on [federal and] state courts; binds all future litigants not 
party to the settlement; panel does not have same incentive as trial judges to resolve 
privilege disputes in a timely matter, leading to delay; industry can still assert full privilege 
claim 
Possible Obj ectives -- Centralize documents but preserve and enhance plaintiffs's 
discovery in litigation 

A. Preemption of current/future litigants 
*create national depository but one in which panel decisions do not bind (state?) 

litigants; 

B. Ease discovery in litigation 
* eliminate procedural hurdle of prima facie showing prior to in camera review 
(apply document depository provision) 
*alter substantively the requirements industry must meet to sustain a privilege 
claim for certain types of documents (e.g. health research) in court or in national 
depository 

IV. FUNDING 
Strengths -- Substantial sum 
Limitations -- Net estimated to be less than half of gross revenues; minimally negative to 
positive effect on shareholders, profits. 
Possible Objectives -

A. Level of Funding -- How much pain is enough for liability protections, antitrust 
{Wedictiong!jl~'Itl ~c.h..-v'S "? 
1) Annual payment functions like an excise tax estimated at about 60 cents and is 
expected to reduce smoking among adults by 15% and among teens by 22% 
2) Payment expected to reduce profits by at most 10% and could lead to a rise in 
stocks and profits. 
3) Actual federal and state revenues expected to be less than half of gross 
payments due to offsetting effects (e,g, decreased excise tax; CPI adjustment; 
indirect business tax offset) . 
*increase the annual payment amount (raises price of cigarettes) 
*increase the initial payment (borne by shareholders) 
*increase excess profits tax 
*replace industry payments with Federal excise tax ($1 raises about $15 billion/yr) 
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B. How funds are spent - m b 
I) Trust fund -- tobacco-related research 
2) Earmarked smoking cessation and education 
3) Health care investments (size?) 

V. Immunity from Class Actions and Punitive Damage Awards 
Strengths -- Industry incentive to settle. 
Weaknesses -- Arguably removes only real fiscal deterrent to harmful behavior 
Objectives -- ? 

A. Constraints on class actions. 
* drop prohibition but let fall under cap 
*remove prohibition on joining, consolidating, aggregating individual suits 

B. Disincentives for future misconduct 
*No prohibition on punitives for future misconduct; cap does not apply 

VI. Farmers 
Strengths - N/A 
Weaknesses - excludes farmers 
Objectives -- include in settlement; consider Democratic members' proposal, possibly 2% 
of settlement funds dedicated to assistance. 

VII. Environmental Tobacco Smoke (ETS) 
Strengths-More certain and in some ways stronger than OSHA standard (e.g. covers 
some businesses with fewer than 10 employees; does not preempt state and local 
coverage) 
Weaknesses -- Broad exemption for hospitality industry leaving those workers at greatest 
risk unprotected and may preempt OSHA's ability to act in hospitality industry. 
Objectives -- support provision and(?) seek to narrow exemption. 

A1>v"l-'i\ ..,rtf. L Additional Issues 

- Advertising/protocol 
- Other claimants (asbestos, pension plans/unions, VA, RECA fund) 
- International 
- Bankmptcy 
- Reduced risk products 

(

-Licensing 
- Other regulate tobacco (smokeless, Liggett) 
- Cigars 
- Licensing/compliance/minors 
- minoritirs 
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Roundtable Discussion: "Settlements with the Tobacco Industry" 
Beijing, China 

August 27,1997 

The growing tobacco epidemic which is the subject of this conference is spread 
by identifiable agents: the multinational tobacco companies. 

Two of the three leading global tobacco companies -- Philip Morris and R.J. 
Reynolds -- are based in the United States. Two thirds of their sales, and about 
half of their profits, come from overseas sales. 

But the U.S. deal with the tobacco companies to settle existing and future 
lawsuits says nothing about the global operations of Philip Morris and RJR. It 
does nothing to restrict their overseas activities. 

The deal is completely compatible with the companies' global strategy and 
ambitions: to maintain constant or slowly declining sales at home, while 
expanding massively abroad. The deal would sacrifice many of the most 
powerful tools to discipline the tobacco multinationals -- most importantly, 
litigation in U.S. courts -- without doing anything to curtail the tobacco 
epidemic in the companies' target regions: the Third World and Eastern 
Europe and the former Soviet Union. 

Compounding the problem, in a series of ways the deal may actually intensify 
the global epidemic. 

1. The deal will enable and perhaps encourage the tobacco companies to 
intensify their predatory behavior abroad. 

The deal requires the tobacco companies to pay $368 billion over 25 years. In 
exchange, it grants the industry a comprehensive U.s. peace -- an end to the 
lawsuits and myriad hassles it now faces in the United States. 

In order to payoff the $368 billion -- a sum small in comparison to the harm 
inflicted by the injury and what would be needed to genuinely punish the 
industry, but a substantial sum nonetheless -- the companies are likely to 
intensify their aggressive marketing, advertising, corporate acquisition and 
related strategies abroad. As Greg Connolly of the Massachusetts Tobacco 
Control Program suggests, Filipino kids may end up paying the U.s. state of 
Mississippi's Medicaid bills. 
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Whether or not international sales end up subsidizing the company's 
payment obligations under the deal, there is little doubt that peace at home 
will enable the companies to intensify their overseas market invasion. The 
lawsuits and growing public controversies about tobacco company behavior 
are a drain on company executives' time and energy, and on the resources of 
the companies; with that diversion eliminated if the deal is approved, expect 
to see them adopt a laser-like focus on overseas expansion, new corporate 
resources plowed into international divisions and unbounded tobacco 
company aggression in Third World and Eastern Europe and the former 
Soviet Union. 

There is no question that U.s. tobacco corporate expansion means not only 
enlarged market share for the U.S. companies but higher smoking rates. After 
the Reagan/Bush threat of trade sanctions forced South Korea to open up its 
cigarette market to U.s. companies in 1988, smoking rates among male 
Korean teenagers jumped from 18.4 percent to 29.8 percent in a single year, 
according to the U.S. Government Accounting Office. The rate among female 
teens more than quintupled, from 1.6 percent to 8.7 percent. CNN reports that 
since foreign cigarettes entered Russia in large numbers a decade ago, 
smoking rates have risen from 50 to 65 percent among men, and tripled 
among women, skyrocketing from 10 to 30 percent. 

2. The deal will effectively close off foreign tobacco victims' access to U.S. 
courts. 

A. The deal will absolutely or effectively preclude lawsuits by non-U.s. 
victims in U.s. courts 

The deal states that it settles "all" medical cost reimbursement and aggregated 
suits by governmental entities against the tobacco companies. ("Present 
Attorney General actions (or similar actions brought by or on behalf of any 
governmental entity) parens patriae and class actions are legislatively settled. 
No future prosecution of such actions." (Title VIII, A., 1.) On its face, this 
provision would block other governments from bringing suit, in U.S. courts, 
on the same theories as the U.s. state cases have proceeded. 

Similarly, the deal's limitations on private suits appear on their face to apply 
to lawsuits filed in U.s. courts by non-U.s. citizens. Those provisions -- which 
apply equally to past and future conduct -- preclude victims from joining 
together through class actions or other means to sue the industry collectively. 
Given the economics of suing the tobacco industry, which fights each case 
tooth and nail, the preclusion of aggregated suits grants the industry effective 
immunity. 
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But note: while U.s. victims and the U.S. public are presumably receiving 
benefits in exchange for this grant of effective immunity, overseas victims 
and non-U.s. populations are receiving nothing. 

It is true that, even absent passage of the deal, any private suit in U.S. courts 
by non-U.S. victims would have to overcome difficult procedural obstacles. 
But it is not impossible that these suits could succeed in U.s. courts, especially 
in the future, as the courts revise their views on the propriety of suits filed in 
the United States against U.S. corporations for harms those corporations 
perpetrate abroad. 

B. The deal will interfere with foreign governments and foreign victims' 
efforts to collect judgments in U.S. courts. 

Even if foreign governments or victims choose to sue in their home courts, 
the deal will still restrict their rights. In many countries, the U.s. company 
subsidiary may not have sufficient resources to pay the total costs of the award 
to the government or victims. This will especially be a problem where the 
subsidiary is an importer and promoter, but not a manufacturer. 

If the foreign government or victims then seek to collect their money from 
the parent company in the United States, they are likely to run up against the 
liability caps in the U.S. deal. Those caps limit the overall amount the 
companies can be forced to pay to $5 billion annually. And they specify that 
individual judgments are limited to $1 million annually, unless every other 
judgment can first be satisfied under the overall cap. 

There is nothing in the deal which suggests foreign attempts to collect 
judgment from the U.s. tobacco companies should be considered outside the 
framework of the deal. 

3. The deal appears to preclude the U.S. Food and Drug Administration (FDA) 
from equally regulating products made for domestic consumption and for 
export. 

The warning labels and marketing restrictions under the new deal apply only 
to "all tobacco products sold in the U.s. (including all its territories and 
possessions, as well as duty-free shops within U.S. borders)." (Title I). 

Even more disturbingly, the deal defines the scope of FDA as "all product sold 
in U.s. commerce," specifying that it covers imports but not mentioning 
exports. (Title V. A.) Leading U.s. regulatory law authorities believe this 
provision would preclude the FDA from regulating cigarettes manufactured 
in the United States for export. 
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That would enshrine into law a double standard. Cigarettes manufactured in 
U.s. factories for domestic consumption would be subject to warning 
requirements included in the deal or tougher warning, labeling, ingredient 
disclosure or ingredient regulations potentially later required by the FDA. 
Cigarettes made in the same factories, but for export, would not be subject to 
these rules. 

4. A bankruptcy loophole in the deal could give the tobacco companies an out 
to ravage the Third World and Eastern Europe and the former Soviet Union. 

The deal specifies that, in the event of bankruptcy, the U.s. companies must 
continue to meet their payment obligations under the deal. However, it states 
that the "obligation for annual payments responsibility only of entities selling 
into domestic market" (sic). (Title VI, B.6.) In other words, in the event of 
bankruptcy, the U.s. company payment obligations continue, but not for the 
subsidiaries selling overseas. 

This means that the companies' overseas earnings would go directly into 
shareholder pockets, without being siphoned off to the settlement payment 
pot. 

It is easy to imagine disturbing scenarios in which the companies might 
exploit this provision, especially if U.S. consumption rates decline 
significantly in coming years. 

5. The deal would effectively end the disclosure in the United States of 
damning internal company documents. 

The proposed terms of the deal would enable the tobacco industry to continue 
to conceal its most important documents for years, and perhaps permanently. 

The deal permits the tobacco companies to withhold from a new central 
depository of industry documents all of those for which they claim attorney
client, trade-secret or other privileges and protections. The industry would 
conduct a new review -- with no deadlines -- of all the documents for which it 
claims privilege or trade secrecy. After the review is concluded, public or 
private parties could challenge particular continuing claims of privilege or 
trade secrecy, but the terms of the deal mitigate against successful challenges. 
Those who do contest industry claims of secrecy may not be qualified or 
highly motivated to do so -- and could even be industry allies -- and the 
challenges are likely to be greeted with hostility by the panel of judges who 
would decide the cases. 
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Those tobacco control advocates outside of the United States who find 
industry disclosures in the United States -- such as the revelation that BAT 
considered making root-beer-flavored cigarettes -- helpful would be out of 
luck if the deal is enacted. The deal would mean those types of disclosures 
will come to a screeching halt. 

6. The deal will end the U.s. political momentum against the industry and 
the U.s. media focus on tobacco. 

For tobacco control movements that find their governments become 
interested in tobacco control when it is a hot topic in the United States, or find 
their national media tends to focus on tobacco when the U.S. media does, this 
"decompression" effect should be of concern. 

Conclusion: A Plea to Non-U.s. Tobacco Control Advocates 

Please do not feel inhibited to speak out against the proposed deal because it is 
a "U.s." issue. 

The so-called "global settlement" is really a U.S. settlement -- but it has global 
implications. 

The proponents of the deal, in my view, have not given sufficient attention 
to international tobacco control issues. They have not appropriately consulted 
with their international allies. They need to hear from you -- at this 
roundtable discussion and at this conference, and in the weeks ahead; in 
personal conversations and communications; and through a resolution 
adopted by this Conference clearly stating that the proposed deal is 
unacceptable. 
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STATEMENT OF INTERNATIONAL TOBACCO CONTROL ADVOCATES 
ON U.S. TOBACCO LITIGA nON SETTLEMENT DISCUSSIONS 

It is ironic that the U.S. tobacco litigation settlement discussions have been 
labeled talks aimed at achieving "a global settlement," since the talks have 
reportedly excluded consideration of the public health consequences of U.s. 
tobacco exports and the U.s. tobacco companies' overseas operations. It is 
unacceptable to discuss a comprehensive settlement of the U.S. tobacco 
litigation which does not include measures to control the use of U.s. tobacco 
products outside of the United States. 

Only four percent of the world's smokers are in the United States. As horrible 
and monumental as the death and disease caused in the United States by 
tobacco is, the toll outside of the United States is much greater. 
Approximately 85 percent of the annual 3 million tobacco-related deaths 
occur outside of the United States. And while smoking and tobacco use rates 
are relatively flat or declining in the United States, they are rising elsewhere, 
especially in the developing countries. By the 2020s, the World Health 
Organization predicts 10 million people will die annually from tobacco 
related dise~se, 70 percent in the developing world . 

. Already, the major U.S. tobacco firms are selling more cigarettes abroad than 
domestically. Philip Morris and R.J. Reynolds sell more than two thirds of 
their cigarettes overseas, and the proportion is growing. 

The U.s. tobacco companies are looking to markets in the Third World and 
. Eastern Europe for future growth. And in many countries they are using slick 

and deceptive advertising and marketing techniques that target children, 
especially girls, in ways that would never be tolerated in the United States. 

A settlement of the U.s. tobacco lawsuits that does not incorporate 
international tobacco control measures will fail to address the major tobacco
related public health problems. Even worse, a U.s. tobacco settlement in the 
absence of global controls may actually exacerbate public health threats in the 
developing world. If sales fall in the United States, or the U.s. companies are 
forced to pay a substantial settlement award, the tobacco multinationals can be 
expected to intensify their invasion of the Third World and Eastern Europe, 
pursuing marketing and corporate acquisition strategies with even greater 
determination. The drying up of information potentially associated with a 
settlement, and the inevitable loss of political momentum which will 
accompany a settlement, will also damage tobacco control efforts outside of 
the United States. 

To avoid doing public health harm, a settlement must set a worldwide floor 
on U.S. tobacco company practices, and the practices of their subsidiaries and 
those firms over which they exercise de facto control, including trademark 
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licensees, without limiting the ability of countries to require companies to 
exceed the global minimum standard. Specifically, a settlement should be 
structured to: 

1. Apply regulatory controls adopted as part of a settlement to all cigarettes 
manufactured in the United States, including those destined for export. 

2. Require the tobacco companies to agree to a code of conduct embodying the 
regulatory provisions contained in a U.S. settlement in areas such as 
marketing to children, advertising and marketing, labeling and performance 
requirements for reduction of new children smokers. The industry must 
immediately agree to end practices such as cigarette giveaways, television 
advertising, sports, music and other similar sponsorships and clothing 
giveaways. This code should be developed in consultation with the World 
Health Organization, the International Union Against Cancer and other 
international tobacco control advocates. 

3. Require the tobacco companies not to oppose efforts in other countries to 
adopt regulatory measures (for example, workplace restrictions on smoking 
and ingredient regulation) which are in line with World Health Organization 
recommendations. 

4. Assure that any immunities or limits on liability granted to the tobacco 
companies not apply to the companies' exports or activities or investments 

. abroad. There should be no immunities or limits on liability or annual caps 
covering potential litigation in either U.S. or non-U.S. courts relating to the 
tobacco companies' exports or activities and investments abroad. There 
should be no immunity or limits on liability applied to enforcement in U.S. 
courts of foreign judgments against the tobacco companies. 

5. Ensure full public disclosure of the tobacco company documents now 
obtained by tobacco litigants and those sought by litigants but currently held 
by the tobacco companies under claim of attorney-client privilege. 

6. Require full public disclosure by the tobacco companies in every country of 
all political donations and political lobbying efforts. 

7. Entitle non-American victims to the same levels of compensation in U.s. 
courts as American victims, and ensure they maintain comparable legal 
remedies. 

8. Require the U.s. tobacco companies to offer to compensate foreign 
government health agencies, proportional to their market share (taking into 
account smuggled cigarettes) and reflecting the formula used to determine 
their payment to the states for Medicaid reimbursement. 
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9. Require the tobacco companies to contribute $10 billion annually to the 
World Health Organization or other agreed upon international agencies for 
tobacco-control programs. This contribution would not preclude non
American demands for compensation for injuries caused by tobacco. 

10. Contain an explicit stipulation by the tobacco companies that they will not 
claim in any context that settlement terms concerning their overseas sales or 
operations preclude other governments in any way from adopting laws and 
regulations more restrictive than those adopted in the United States. 

11. Contain an explicit stipulation by the tobacco companies that they will not 
seek assistance from the U.s. Trade Representative, the U.s. Department of 
Commerce, U.s. embassies or other U.S. government agencies to resist or 
repeal other countries' tobacco control regulations and laws. 

12. Penalize companies shown to participate in or support international 
tobacco smuggling. 

13. Ensure that international tobacco control advocates be represented on a 
independent panel to determine the public health consequences of any final 
settlement. 

Signers: 

Australia 
Professor Simon Chapman, University of Sydney and Action on Smoking 
and Health 
Stephen Woodward, Tobacco Control Consultant 

Cameroon 
Dr. Wali Muna, Tobacco Control Commission for Africa 

Canada 
Gar Mahood, Non-Smokers' Rights Association 

France 
Dr. Albert Hirsch, St. Louis Hospital, France 

Hong Kong 
Dr. Judith Mackay, Asian Consultancy on Tobacco Control 
Dr. A.J. Hedley, Department of Community Medicine, University of Hong 
Kong 

India 
Dr. Prakash C. Gupta, Tata Institute of Fundamental Research 
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In a proposed tobacco deal, negotiated between state attorneys general, class action attorneys and the 
tobacco industry and announced in June, tobacco companies would pay $368.5 billion over the next 25 
years to set up smoking cesssation and prevention programs, to compensate states for the money they 
have spent, to set up a pool of money from which individuals could recover and to submit to strict federal 
control over the way they market cigarettes. In exchange, the industry would walk away with significant 
protections in future lawsuits, including a safeguard from having to pay any punitive damages for past 
acts. For the proposed settlement to become law, it will have to be approved by Congress. 

Some of the legal implications of the deal are explored in the following remarks of Public Citizen 
Litigation Group attorney Alan Monison delivered at a conference at Harvard Law School on July 31. 

REMARKS OF ALAN B. MORRISON, PUBLIC CITIZEN LITIGATION GROUP AT 
HARVARD LAW SCHOOL CONFERENCE "SHOULD TORT LAW BE ON THE TABLE?" 

JULY 31, 1997See footnote I 

The proposed tobacco deal is composed of both regulatory and tort components. By regulation, I mean 
not just the provisions relating to the jurisdiction of the FDA, but all measures relating to the prevention 
of tobacco use and education efforts surrounding that, including funding proposals. It is important to 
examine both halves before deciding whether, on balance, the overall proposed resolution is acceptable. 
But before doing that, it is necessary to examine each half and each part of each half, and today I want to 
focus only on the tort components. 

Our conference convener, Professor Jon Hanson, gave me a broad license to define torts, and so I will 
use it to mean any action in which a court will order relief, principally the transfer of money from one 
party to another. The proposed resolution includes three categories of tort actions which I will deal with in 
tum: the actions by state attorneys general, the addiction class actions, and individual claims. 

I begin with the state attorney generals' claims for which, for purposes of this discussion, the theory of 
recovery is irrelevant except that it is entirely based on state law. Although there are some other aspects of 
relief sought in some of these complaints, the cases principally involve the recovery of money damages 
paid out by the state as sovereign to take care of its citizens. 

To begin with, there is no question that any state could, just as Mississippi has done, settle its own claims 
on whatever terms it deems acceptable. The question presented by this proposed resolution is whether 
Congress can mandate that states settle cases on terms and conditions established by Congress. At the 
outset, one must ask what is the basis of congressional authority in this area, and undoubtedly the 
proponents will point to the commerce clause. The issue of authority of Congress in this area has 
significance throughout this discussion, but with respect to theseclaims, it must be noted that these are 
after the fact claims for which commerce clause jurisdiction seems rather problematic. Moreover, the 
question is not simply whether Congress can mandate a settlement, but also can it decide how a fixed pot 
of money is to be allocated. Thus, the cases·are not all identical, some have better facts oflaw than others, 
some have better counsel, some took better discovery, and some won or lost various motions along the 
way. In that sense, the allocation of money, which has not been spelled out in the agreement, creates 
problems rather like the problem of class certification in the recently decided Amchem case. 

There is no dispute that if the cases had already been resolved, Congress could not alter a final judgment. 
Most of the cases will not have been resolved by the time Congress acts, but the question must remain, 
does Congress have the constitutional authority to eliminate these remedies" It is probable that Congress 



could do so for private causes of action, at least so long as it provides an alternative remedy. But states 
might be different, as the Supreme Court has recently made clear in a series of cases involving the Tenth 
Amendment, and thus the question is whether as a matter of constitutional law , the federal government 
has a legitimate interest in eliminating the rights of states to decide this question for themselves. 

Aside from constitutional questions, there are strong policy reasons not to compel the states to settle if 
they do not wish to do so. After all, what business is it of the federal government to say that a state must 
settle cases and not litigate them, especially since tobacco lawsuits in particular are not just about money. 
Tobacco litigation has been and will continue to be performing a vital public function regarding disclosure 
of the activities of the industry and will continue to educate the public about what the tobacco industry has 
done and has not done. Moreover, in litigation, unlike other public fora, witnesses are pinned down, they 
are cross-examined, and parties, including the industry, cannot decline to answer hard questions. 

I do not advocate forced litigation any more than I advocate forced settlement. The matter ought to left 
up to each state to decide for itself If the offer is fair, most states will take it, just the way most 
individuals will not opt out of class actions if the settlement proposals are reasonable. But more is at stake 
than just freedom of choice: this is the best opportunity for the truth to come out because the states are 
adequately funded, they have done good discovery, and at least some of them are ready, willing, and able 
to take these cases to trial. Finally, for at least victims in their particular states, a court ruling in favor of 
the state might well have collateral estoppel effect in individual and other suits against the industry, 
thereby benefiting the residentsof at least that state enormously. 

Accordingly, for all these reasons, the states should not be forced to settle their cases by congressional 
fiat. 

Next, there are the private Castallo-like class actions. Their theory ofliability is that the industry 
knowingly addicted people, and the remedies they seek are principally smoking cessation program (paid 
for by the industry) other similar types of relief, as well as punitive damages and attorneys' fees. The 
question again is, can Congress mandatorily settle all of these cases? 

Assume for the moment that Congress enacts a new law that provides for smoking cessation programs 
and the other kinds of non- monetary relief sought in the Castallo complaint. Does Congress in fact have 
to act in order to "settle" these casesry In all likelihood, except for issues of fees and punitive damages, the 
cases would be moot and hence could be dismissed by the plaintiffs (or I should say plaintiffs' counsel) if 
they chose. Of course, the plaintiffs would have to waive punitive damages, but they would not necessarily 
have to waive attorneys' fees. But none of that should be a problem, especially if the case has not yet been 
certified as a class action. Thus, these cases may not have to be taken care of in the legislation, particularly 
if all theplaintiffs' lawyers are willing to go along with them. And for cases that have not yet been filed, 
there is a serious question as to whether there is any claim left, but that is a question that would have to be 
decided as a matter of state law but is unlikely to arise as a practical matter. Accordingly, for these 
reasons and because there is no Tenth Amendment issue involved, the private class actions based on 
addiction probably will be eliminated as a practical matter, assuming that the remainder of the relief 
provided for in the proposed resolution is enacted by Congress. 

That leaves the private individual actions of which there are approximately five or six hundred, with a 
few attorneys having a very large percentage of these cases. There would. of course, be more, if plaintiffs 
start to win and/or more damaging evidence comes forward. but how many more, even without this deal. 
is a matter of speculation. 

What then does the deal do 10 these cases? According to the negotiators, there is no immunity, and the 
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victims still get their day in court. The reality is that it will be much more difficult to win these cases under 
the proposed resolution, fewer lawyers will be willing to bring them, and there will be even fewer 
victories. The reason is a series of impediments that individually and collectively tilt the scales very much 
in favor of theindustry. 

I begin with the proposition that all tobacco cases are difficult to win. There are well-funded defendants 
who have skilled counsel before skeptical juries. The defense of assumption of the risk is always present, 
and failure to warn claims are preempted. Defense counsel routinely tear up the lives of individual 
plaintiffs (the decedent), and for that and many other reasons, many individual victims are reluctant to sue. 
Lawyers are aware of this, and particularly of the fact that these cases have never settled in the past, and 
therefore they are reluctant to bring them. It is almost certain that some of these tobacco cases will be lost, 
and that every case involves a major investment of time and money for the plaintiffs' counsel. 

The recognition of these factors could lead one to ask, "why anyone should even care about all of these 
restrictions if the cases are so difficult to bring in any event?" But that was not the conclusion reached by 
the most knowledgeable participants: the industry which obviously knows something that no one else 
knows. It asked for and demanded significant protection, and the proposed resolution includes many 
restrictions, although I have time only to discuss the most significant. 

First, and most importantly, all punitive damages for conduct prior to Congress' enacting this legislation 
would be eliminated. The lack of availability of punitive damages will create a substantial disincentive for 
lawyers to bring the cases. As noted above, these cases are expensive and difficult, and the possible 
recovery would be modest, particularly where there are older plaintiffs who might well die of other causes 
within a few years in any event. But perhaps more significant than that is that, by the elimination of 
punitive damages, the most damaging evidence is kept from the jury. Moreover, the focus of the case is 
away from the defendant, which is where the plaintiff would like to have it, and on to the plaintiff and his 
or her personal responsibility for the injuries, which is 'where the industry would like the focus to be. 

The elimination of punitive damages is also a terrible idea as a matter of tort policy. In essence, the 
federal government is saying that, although most state laws allow punitive damages in one form or 
another, it is the federal government's judgment that those are unwise provisions as applied to tobacco 
products. This assertion is made despite the fact that the products are still being sold and will still continue 
to kill people. The industry has never admitted wrongdoing, it hasn't disclosed the most damaging 
documents, it is continuing its cover-up, and it is still fighting nicotine regulation. 

At this point, Congress does not even know the extent of what hasbeen done and in that sense 
eliminating punitive damages here is like giving former President Nixon a pardon before all the Watergate 
tapes had been heard. More importantly, if the tobacco industry is entitled to eliminate all punitive 
damages, what industry is worse and should have to pay them if tobacco doesn't? Who has lied more, 
covered up more, killed more than tobacco, and who is still going to continue to do most of this in the 
future? The negotiators say that in fact $60 billion in punitive damages is being paid as part of the 
agreement. Of course, if you read through the payment provisions, you will see not a word in it about 
punitive damages payment, but the point is really not how it is labeled, but the fact that money is money 
whatever it is called. If, in fact, there is $60 billion allegedly for punitive damages included in the 
agreement, the tobacco victims, as well as the general public, would be far better off if the $60 billion was 
taken out of the settlement and the punitive damages were allowed to remain in tobacco litigation. 
Undoubtedly, others will contend that the industry will not agree to back off on the punitive damages and 
will threaten to pull out of the rest of the deal. But punitive damages are too important an issue to 
surrender, and Congress should not agree to that form of blackmail under any circumstances . 
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Moreover, there are real questions about the validity of the elimination of punitive damages. As I will 
explain in a moment, for individuals, there are no offsetting benefits at all. Indeed,the situation is actually 
worse, but for now, assume that the bill did no more than eliminate punitive damages. 

Again, the question is what is the federal authority for eliminating punitive damages in cases in which the 
conduct has already arisen? It might be argued that the benefit of elirninating punitive damages is helping 
others and that the commerce clause is the basis for that jurisdiction. But that assistance is entirely 
prospective, and the elimination of the cause of action for punitive damages might well be seen as a taking 
of a private claim. Undoubtedly, opponents will argue that no person has a vested right to punitive 
damages, but that is not precisely the question, since it is not the entity that created the punitive damages 
(the states) but the federal government that is eliminating them. 

While I acknowledge that there is no definitive answer, I suggest the following hypothetical for your 
consideration. Suppose that instead of eliminating punitive damages, Congress eliminated all state fines 
that could be levied for wrongful conduct by the tobacco industry prior to the date of enactment of the 
statute. The only difference between that case and this one would be who gets the money, and under some 
state laws even that difference exists only in part since some of the punitive damages go to the state. 
Congress has no business eliminating state law claims for punitive damages, and if it attempts to do so, 
there may well be constitutional obstacles to achieving that goal. 

Second, there are the serious impediments that will be placed in the path of plaintiffs who seek document 
discovery in the future. At the time the settlement was announced, there was great fanfare about all of the 
documents that would become public, but it turns out there is virtually nothing of benefit to the public. 
The one thing that is clear is that not a single new industry document will be disclosed until Congress has 
approved the proposed settlement, long after it is necessary to know what is in the documents in order to 
make sound public policy. 

Even then, the document depository wilL contain only the documents that have been turned over to the 
plaintiffs in the various lawsuits for which there is no claim or privilege. The industry has insisted upon 
continuing to assert its highly expansive attorney client, work-product and trade secret privileges. It is 
almost certain to be the case that the most significant documents are those which have not yet been turned 
over to the Attorneys General but are, like the 250,000 documents that are being subject to review by the 
Special Master in the Minnesota case, still under a claim of privilege for which the industry will continue 
to fight. 

Not only will the documents not be available, but private litigants will no longer be able to do battle in 
their own court using their own law and their own judicial system. Instead, every fight over every 
document will now be before a three-judge federalCourt of Privilege which will have exclusive jurisdiction 
over the matters. Individuals who want documents will have no control over the timing of when this Court 
gets to them even if they are scheduled to go to trial and the documents directly relate to an issue in their 
case. Leaving aside the rather interesting question of whether there is any Article III jurisdiction over a 
case or controversy under these circumstances, it appears to be that this new Court will decide privilege 
claims once and for all, unless some future plaintiff can persuade the Court to reconsider its ruling, a 
highly unlikely scenario. Under current practice, if one plaintiff fails to persuade a judge that the document 
is not privileged, others can try in the future, but that will no longer be true. This is particularly important 
since the availability of documents may well depend upon events taking place elsewhere, including 
evidence that may enable the requesting party to overcome a claim of attorney-client privilege through the 
use of the crime- fraud exception. 

Moreover, there are serious questions as to who will be the plaintiff seeking the documents, since there 



appears to be no requirement other than whoever is first in line gets the job. There will be no 
determination of adequacy of representation, and yet the decision will probably foreclose any future 
claimant from obtaining the documents, raising serious due process questions. 
Furthermore, it is worth asking what kind of a judge will want this assignment or be given it? To say that 
these determinations areboring vastly understates the problem. Moreover, the questions presented will not 

. help in the resolution of any case before these judges, and they may well take the path of least resistance 
of simply saying it appears to be privileged and that's the end of it. Once again there is a substantial 
question of congressional power to, in essence, remove a discovery phase of a case pending in state court 
and transfer that and that alone into the federal court since that is what is being done here. In short, quite 
apart from the problem of settling first and then disclosing, the resolution of the document questions under 
the proposed settlement will make it much more difficult for individual plaintiffs to litigate their cases, 
especially in the short run, and there is no beneficial offset, such as assuring that more information will 
become available later. 

Third, there are substantial procedural barriers that have been erected that will prevent the efficient 
litigation of claims. The proposed deal would eliminate all class actions and all efforts at consolidation. 
For class actions, one could argue that these cases will never be certified, and that is almost certainly the 
case in terms of nationwide classes, but it is not at all clear that would apply to every case in state court. 
Indeed, if the argument is that the cases will never be certified, why does the industry insist upon 
eliminating all class actions? The answer is that cases might well be certified for second-hand smoke, or 
for smokers, at least on some issues, with individual trials left onothers. The question is not whether those 
cases can be certified, but whether Congress has any business telling all the courts in the United States not 
to do so, just for tobacco cases. 

At least as significant is the prohibition on consolidation. For example, if both the husband and wife 
smoke, they would have to have a separate trials. If insurance companies wish to bring claims for having 
paid out money for their insureds (unless the case was filed before June 9, 1997), each claim would have 
to be tried separately, as would the claims brought by the 2,000 health and welfare plans around the 
country. Under this proposed resolution, even common questions cannot be tried together. Furthermore, 
cases against non-settling defendants must be tried separately, which further complicates matters, 
particularly in cases where asbestos is also claimed to be a cause of the injury. Of course, a defendant 
could consent if it chose, but that is unlikely to occur since running up the cost and delaying matters are 
the principal reasons why defendants never favor efficiency. Finally, the lack of consolidation may make it 
more difficult to bring cases using epidemiological evidence which is an area in which the strength of 
plaintiffs' cases increases significantly. 

These rules apply not simply to the federal courts, but to the state courts as well. Not only do these 
restrictions purport to apply in state courts, but if any plaintiff attempts to do anything in violation of 
them, or if a state court purports to authorizeanything in contravention of these restrictions, the defendant 
is entitled to remove the case to federal court. Leaving aside the question of what the basis for federal 
subject matter jurisdiction would be in such a case, the much more important point is that these 
restrictions are a substantial affront to the power of state courts to conduct cases before them involving 
state law on their own terms and conditions. There is, in my view, a very serious question as to what the 
legitimate basis of federal power is to tell state courts how they are to try cases. 

Again, a hypothetical illustrates the kind of interference that is at stake here. Assume that the issue were 
not class actions or consolidations, but the right to trial by jury which Congress purported to eliminate in 
tobacco cases involving state law causes of action. Again, there is the question of what is the federal 
interest or federal basis for legislating in the area, aside from a highly attenuated commerce clause 
allegation. The impropriety of imposing these rules on state courts is clear if, instead of class action and 



consolidation, Congress eliminated the right to trial by jury in state court for state law claims where the 
product at issue is tobacco. Aside from a highly attenuated federal commerce clause basis, it is hard to 
know by what authority the federal government could intervene in state court procedures in that way. 
More importantly, the Supreme Court has recently made clear that the Tenth Amendment retains 
substantial vitality and that the principles of federalism enunciated in it will be enforced by theCourt when 
the federal government overreaches, as it is doing in this instance. 

These so-called procedural rules should be renamed and referred to as the "mandatory inefficiency 
clauses" or the "unjust federal intrusion provisions." They are bad as a matter of constitutional law, and 
they are bad as a matter of policy, especially when combined with all of the other deficiencies in the 
proposed resolution. 

Fourth, should tort victims actually bring lawsuits and succeed, the industry has inserted a provision that 
will make them into involuntary federal bankers. Thus, if final judgments, after exhausting all appeals, 
amount to more than $5 billion total in a year, the industry stops paying money at that point and carries 
over future judgments to the next year, when it will pay the judgments, assuming the cap is not exceeded 
again, but without paying any interest to the victim. In addition, if any victim recovers more than $1 
million in a year, there is a cap for that person unless all the remaining victims do not reach the $5 billion 
mark for that year. There are also complex inflation and volume adjustment factors, but the principle 
remains the same: the industry has decided that $5 billion is enough and it does not want to pay any more. 

It is difficult again to know what federal interest is involvedhere. This is, after all, not a bankruptcy 
proceeding under Chapter 1 I, and there is no indication that $5 billion is all that the companies can afford 
and still pay their creditors. In fact, they will be able to continue to pay dividends to their stockholders 
throughout this time so long as they make the $5 billion total payment. That figure, save only for possible 
adjustments for inflation and volume adjustments, is constant, no matter how much it is exceeded in any 
given year or over a period of time because there are no changes to be made based on experience learned. 
In addition to tort victims, the American Bankers Association ought to be protesting against unfair 
competition, since they will be denied the opportunity to make the loans they otherwise would have made 
in the ordinary course of business since victims will be forced to lend more to the industry at 0% interest 
and no collateral. 

Fifth, although tobacco companies can still be defendants, they have included provisions eliminating 
lawsuits against their lawyers, their advertising agencies, and their PR firms. What is the justification for 
that provision? It is surely not because none of these groups were involved in any way in the wrongdoing. 
Indeed, all three have been asserted to be part of the major cover- up and the misuse of various privileges, 
including the attorney/client privilege and the possible crime fraud exceptions to it. 

The immunity for these other persons is not significant because they would provide large sources of 
funding to pay judgments the industry has more than enough money to do that. Rather, by eliminating 
them as defendants, it reduces their incentive to decide that the time has come to come clear and to tell all 
they know to the plaintiffs and the government in order to avoid judgments against them which might 
wipe out their law firm or the other entities, in the same way that Liggett decided to make a fundamental 
change in its approach in 1996. 

Finally, there is nothing on the other side of the ledger for the victims. No affirmative defense, such as 
assumption of the risk, is eliminated, and preemption continues for failure to warn claims. Victims must 
still prove whose product it was, and satisty all the existing statutes oflimitations. Nothing has been 
altered regarding proof of causation, and all of the other scientific and other disputes are still alive and 
well and ready to be used against all plaintiffs. Thus, the proposed resolution is truly a one-way street for 
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victims. 

Looking at all three types of tort actions, the result is a very good one for the tobacco companies, but 
not very good for the victims. Viewed from the perspective of the twin goals of compensation and 
deterrence, the mandatory aspects of this deal fail both miserably. The attorney generals might get enough 
money for their own states, but that is up to each one of them. The dealdoes nothing about Medicare and 
other federal payments, doesn't take care of insurance companies and welfare plans, and leaves many 
others who have had to pay'costs out in the cold. The class action plaintiffs might get reasonable smoking 
cessation programs, but the individual plaintiffs and victims of second-hand smoke surely will not get 
adequate compensation. And on the deterrence side, the message is clear: if you fight long enough and are 
willing to give up a little, you can prevent the worst from occurring and continue to sell your product, 
especially when you have most of your victims addicted and you are selling in an oligopolistic market. 

Some people might conclude that, despite these very serious weaknesses, the remainder of the deal is so 
good that, on balance, Congress should accept the proposal as a whole. But if one is prepared to make 
that judgment, which I am not, at the very least the proponents would have to admit that there is nothing 
on the tort side for the victims, except for those who are willing to settle anyway. In short, the federal 
government has no basis in law or policy for cramming down this resolution on the millions of unwilling 
victims who will be forced to abide by it. 

Footnote: I These remarks are a somewhat expanded version of those given by Mr. Morrison at the 
Harvard Law School Conference. 
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The Honorable William J. Clinton 
The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

July 10, 1997 

On behalf of Public Citlzen, a national consumer organization 
with over 125,000 members nationwide, I am writing to express our 
appreciation for your decision to reject provisions in the recently 
proposed tobacco settlement that would restrict FDA authority. We 
share your concerns over this provision. Public Citizen has long 
been in the vanguard in advocating stricter controls on the 
regulation, sale and promotion of tobacco products generally, and 
we have fought hard to force the tobacco industry to cease its 
cynical efforts to hook children on their products. 

However, having carefully reviewed the settlement document, we 
are extremely troubled by many other provisions as well. I 
recognize that both you and Congress will review the proposal 
thoroughly and that both Houses will hold hearings to explore the 
merits and the pitfalls of the proposal. But I want to take a 
moment to highlight the core problems with the proposal so that you 
may have the benefit of our analysis as you further consider the 
deal. 

In reviewing the proposal, it is important to keep in mind 
certain key questions: will it advance the public health? will it 
preserve the FDA's ability to regulate both nicotine and harmful 
additives? will it force the tobacco companies to make public the 
research, including research on health effects, safer products, and 
marketing to minors, that they have undertaken and concealed over 
the years? will it leave current and future victims of tobacco-
including those exposed to second-hand smoke--with meaningful 
redress in the courts? Unfortunately, in our view, the answer to 
each of these questions is "no." Let me point out the key 
deficiencies of the settlement. 

FDA Jurisdiction: In announcing the settlement, the 
negotiators claimed that the settlement preserved the FDA's 
authority to regulate nicotine, and to regulate, if need be, other 
additives to cigarettes and smokeless tobacco products. That claim 
is wrong. 
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the first place, the settlement divests the FDA of its 
authority to regulate the nicotine in tobacco products as 
an authority upheld by the North Carolina court in the 

companies' litigation against the FDA. 

Equally troubling, the settlement sets up two insuperable 
hurdles to the FDA exercising its authority to regulate the 
nicotine in tobacco products through its authority over medical 
devices: First, the agency must use "formal rulemaking." Unlike 
"notice and comment" rulemaking, which can be concluded within a 
year or so, formal rulemaking requires a full-scale evidentiary 
proceeding that can take many years to conclude. Second, in 
addition to the procedural obstacles, the settlement erects a 
substantive hurdle to FDA action by requiring the agency to prove 
that lowering nicotine levels will not create a black-market demand 
for tobacco products with higher nicotine yields. Proving that 
negative will be impossible for the agency since addicted cigarette 
smoker.s will very likely want access to products that better 
maintain their addiction. 

Moreover, even if the FDA could actually overcome these 
hurdles -- and former FDA Commissioner David Kessler has stated 
publicly that the agency cannot -- the deal forbids the FDA from 
acting to eliminate nicotine from tobacco products for the first 
twelve years following the settlement it can only propose 
reductions in nicotine levels. Although the settlement 
theoretically permits the FDA to consider nicotine elimination 
after the year 2009, as a practical matter, even then it would not 
be able to do so because it still could not surmount either the 
formal rulemaking hurdle or prove that there will be no significant 
demand for high-nicotine products. 

As to the additives in cigarettes, the companies would have 
five years to submit to the FDA a safety assessment for each 
additive. The FDA would then have only 90 days to review industry 
claims that the additives posed no risk. If the agency missed the 
90 day deadline, the additive would be deemed approved. It is 
intolerable that the FDA should be given so short a time to review 
the massive submissions that the tobacco industry would file. 

Ingredient Disclosllre: For years, public health advocates 
have argued that the pUblic--and especially users of tobacco 
products--have a right to know what additives the companies put in 
tobacco products. The agreement does nothing to rectify this 
problem; indeed, it ratifies the tobacco companies' position. The 
agreement provides that the industry will disclose ingredients to 
the FDA, but allow it to designate any ingredient as a confidential 
trade secret--a designation the FDA would have to accept. 
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Document Disclosure: Congress should not enact any broad
based legislation addressing tobacco issues before it has had an 
opportunity to review the industry documents regarding prior 
research and marketing. Such review is imperative in order to 
knowledgeably assess the merits of any proposal regarding tobacco 
issues. In the areas of liability, regulation, and advertising, no 
concessions should be made to the industry until it has disclosed 
all relevant information regarding its past practices. 

The proposed deal does not require the industry to disclose a 
single document that it has not already released in litigation. To 
the contrary, the deal allows the industry to continue to press the 
same overblown privilege and confidentiality arguments that it has 
used to stonewall discovery in litigation. The agreement provides 
that industry lawyers will conduct a document-by-document review of 
the records withheld as privileged in litigation to reconsider 
whether they should be released. Although the agreement would not 
place any time deadline on the industry review, only after the 
review is completed would any independent assessment of the 
validity of privilege claims be allowed to take place. 

For example, the tobacco industry will still be able to claim 
privilege for documents relating to the effect of nicotine and 
whether lower levels produce less addiction and less harm to users. 
Yet Congress is being asked to enact highly favorable protections 
for industry regarding nicotine, and FDA is burdened with special 
requirements for regulating it, all based on a wholly incomplete 
record, which was prepared entirely by the industry. Similar 
concerns arise for other additives in cigarettes and smokeless 
products and for the effects of secondhand smoke. 

Further, the settlement creates an elaborate and almost 
certainly unworkable system for having a three-judge federal court 
review the documents one by one, in,response to challenges raised 
by people who will have reviewed only an industry-generated index. 
As described in the agreement, the process would be heavily stacked 
in the industry's favor. 

Payments: The multi-billion dollar payment proposed in the 
settlement is better for the industry than for tobacco users. 
First, the agreement specifies that all payments pursuant to the 
settlement would be tax-deductible. Given the 40 percent marginal 
tax rate paid by RJR (and presumably by the other tobacco 
companies), the tax deduction would mean that the American people 
would underwrite about $150 billion of the settlement. Second, 
nothing in the settlement forbids the industry from raising prices 
to offset the payments. Thus, consumers--not the industry--would 
pay for the settlement. Although highe'r prices may have the 
benefit of reducing teen smoking, no one should fool themselves 
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that the payments set forth in the agreement would harm the 
industry financially. 

Ciyil Liability: The settlement agreement deals a body blow 
to our nation's system of civil justice. For one thing, it 
provides that "no punitive damages [may be imposed] in individual 
tort actions." The rationale for this provision is that some 
portion of the settlement money has been "designated" as punitive 
damages; but punitive damages are not tax deductible, whereas all 
the payments required under the settlement would be. Thus, 
contrary to the claims of the settlement's proponents, the 
agreement does not require the payment of any punitive damages, let 
alone any payment that serves the same deterrent and punitive 
function. In fact, the agreement insulates the industry from 
paying any penalty for its past wrongdoing. Yet if any industry 
ever deserved to be liable for punishment through punitive damages, 
surely it is the tobacco industry. 

The settlement agreement also strips away the right of 
plaintiffs to band together to bring class action cases. Many 
cases, however, are not economically feasible as individual 
actions. The agreement would therefore eliminate an important tool 
for victims to seek redress in the courts and allow tobacco victims 
fewer rights than people injured by other consumer products. 

The settlement also places strict caps on the amount of 
damages a tobacco company would have to pay in a given year and on 
the amount an individual could recover in one year. We oppose any 
cap or limitation on the actual damages any individual can recover 
within a year, or any tobacco company would have to pay. Bending 
the civil justice system to benefit a corporate wrongdoer is 
unjustified, and sets a dangerous precedent that every 
irresponsible corporation will want to follow. Setting a precedent 
here would be particularly unwise, in light of the sordid history 
of corporate abuse by the tobacco industry and the fact that 
neither the Congress nor the public has been fully informed as to 
the extent of the tobacco's industry's past wrongdoing. 

Attorneys' Fees: The payment of fees to the numerous lawyers 
who represent the states and the plaintiffs in proposed class 
actions is not addressed in the agreement. We have heard that 
attorneys' fees are or will be subject to a separate agreement that 
will be kept confidential. That would be intolerable. The 
American people have a right to know just how much the lawyers are 
seeking in payment. And any settlement of fees for the class 
action lawyers should be subject to public judicial review, as 
required in any class action settlement. Public Citizen has used 
this authority to reduce fees in a number of cases. This 
settlement was negotiated on behalf of the American people, and the 
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lawyers who assumed this responsibility should not be permitted to 
cut a secret deal on the critical issue of attorneys' fees. 

International Consequences: The tobacco industry talks about 
"global peace," yet the deal completely ignores its practices 
abroad. The Fifth Commandment does not say "thou shalt not kill 
Americans. " There is no moral basis for anyone truly concerned 
about public health to close their eyes to American tobacco 
companies' promotion around the world of death through tobacco use 
while making some concessions to limit the carnage in this country. 

The tobacco industry has made this agreement only in the U.S. 
in order to avoid the citizen-based judgments of our U.S. civil 
justice system. But the rest of the world will continue to pay the 
consequences. 

* * * 

This list of problems with the settlement is not intended to 
be exhaustive. The settlement document is nearly 70 pages long and 
quite complex. Although many parts of the agreement are not clear, 
it is clear that the deal is fraught with problems and dangers. We 
urge that you and your staff consider these points as you 
deliberate on the merits of the settlement. 

We look forward to working wi th you as this proposal is 
considered in Congress. 

Sincerely, 

Joan Claybrook 
President, Public Citizen 
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TOBACCO PROPOSAL--PRELIMINARY ANALYSIS 

July 18, 1997 

Ibis memorandum is a preliminary analysis of the issues raised by the proposed tobacco 
"settlement." The focus here is on the legal issues, but we have attempted to include major 
policy concerns where appropriate. The first section concentrates on the civil liability and 
disclosure issues, while the following sections analyze the regulatory provisions and the payment 
obligations built into the proposal. 

I. 
CIVIL LIABILITY PROVISIONS 

Although many of these provisions do not come up until Title VIII of the June 20 
proposal, clearly the primary consideration for the tobacco industry is the protection they would 
receive from liability, both from present lawsuits and from possible future claims. 

A. KEY ELEMENTS OF THE PROPOSAL. 

I. Teonination of existing lawsuits. 

Many existing lawsuits would simply be terminated, or, for all practical purposes, 
dismissed with prejudice by act of Congress: 

-All present attorney general actions, all similar' government actions (~, 
lawsuits brought by San Francisco and New York City), and all parens patriae 
actions; 

-All present private class action lawsuits, including the post·Castano nicotine 
addiction cases. 

The states and the private plaintiff classes, the groups who were at the negotiating table, 
would receive favorable financial treatment in the proposed legislation. Not faring as well in the 
proposed legislation are two other groups of pending lawsuits, who were not represented: 
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State of Minnesota, Office of the Attorney General 

-Any third-party claims brought as class actions, whether based on subrogation or not. 

-All other present "addiction"/dependence claims, which presumably includes individual 
claims using addiction evidence to avoid assumption of risk defenses. 

Those cases will be terminated, and the state statutes and common law which permits 
them to proceed would be preempted, but it is not clear if they will share substantially in the 
financial package. 

2. Restrictions on remainin~ present lawsuits. 

The llIllx existing lawsuits that would be permitted to continue would be claims of 
individuals brought by person claiming injury or heirs, not based on "addiction" or dependence; I 
third-party party (and similar) claims not based on subrogation pending as of June 9, 1997, and 
third-party payor (and similar) claims based on subrogation2

, but only of indiYidual claims, not 
aggregates. [That is, a health insurer who paid the medical bills for an individual could file a 
subrogation claim against a tobacco manufacturer for that person, but could not do so for two or 
more individuals at the same time.] 

Even those few remaining lawsuits, however, will be subject to serious restrictions: 

-No punitive damages, ever, under any circumstances, based on past conduct. 

I Presumably, this means that plaintiffs could not assert "addiction" or dependence in their 
pleadings and proof, nor could they allege facts or introduce evidence of "addiction" or 
dependence as a response to an industry argument that the individual plaintiff assumed the risk. 
In effect, this would be a new federal exclusionary rule, applied to any litigation involving 
tobacco and health. 
2 This is of course a critical distinction for the tobacco industry. In subrogation cases, a "third 
party payor," typically an insurer who has paid a claim to an insured, is "subrogated" to the 
claims that insured individual might have against others for his injury or illness. For example, if 
Joe gets lung cancer from smoking, and Blue Cross pays his medical bills, Blue Cross might be 
able to assert a subrogation claim against the tobacco manufacturer, but then must "stand in the 
shoes" of Joe, which means that the tobacco company can argue, for example, that Joe assumed 
the risk. Third-party payor claims Illll based on subrogation, however, but instead based on 
fraud, antitrust violations, or intentional tortious conduct, like BCBSM's current case, do not 
face those same hurdles in court, and therefore are a much greater threat to the industry. 
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-No class actions, joinder, aggregations, consolidations, extrapolations, or "other devices 
to resolve cases other than on the basis of individual trials," without defendants' consent. 

That means the courts would be unable to use many of the devices besides class action 
settlements they have used to help resolve "mass tort" cases, e.g. nonbinding "mini-trials," using 
hypothetical verdicts to induce settlements; judicial identification of "representative" plaintiffs 
that go to trial first, and set settlement or resolution pattern; statistical or sampling adjudication, 
where claimants agree to accept "averages" based on series of sample trials; or "science-only" 
trials to establish liability and general causation, often with epidemiological evidence, to be 
foIlowed by individual adjudications (currently in progress in the silicone breast implant 
litigation). All of those innovations would be barred. If state courts refused to comply, the 
proposal calls for automatic removal to federal court, a new expansion of the jurisdiction of the 
federal judiciary. 

-All industry defenses are preserved, including cigarette labeling act preemption 
defenses. There are no industry concessions on liability, causation, assumption of risk, or 
any other issue. There is likewise no limit on the availability of new preemption defenses 
based on greater FDA regulation. 

-Any evidence of the development of "reduced risk" tobacco product after the effective 
date is neither admissible nor discoverable, another new exclusionary rule. [Note: The 
new Restatement on Products Liability emphasizes evidence of an ability to reduce risk 
not taken as the basis of liability.] 

-All claims against wholesalers, distributors, retailers, advertisers, attorneys, or anyone 
other than tobacco manufacturing companies, their successors and assigns, future 
fraudulent transferees, or "entities for suit designated to survive defunct manufacturer[s]," 
such as liquidating trusts, are dismissed and barred. The agreement specifically refers to 
"tobacco manufacturing companies," so arguably the non-tobacco' assets of these 
companies are shielded from liability, All state law, whether statutory or common-law, 
creating those causes of action would be preempted by the new federal statute. 

-All claims against insurers (not brought by tobacco manufacturers) are barred. State law 
causes of action would be preempted. 

-All individual claims and all pre-June 9 third-party payor claims not based on 
subrogation (e.g, Blue Cross-Blue Shield of Minnesota's claim, some of the Taft-Hartley 
health and welfare fund claims) are subject to a $1 million annual payment cap, "unless 
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every other jUdgment/settlement can be satisfied within the annual aggregate cap." For 
example, if BCBSM were to get a $100 million judgment against the manufacturers, it 
might wait 100 years for payment, or possibly longer, because of the "global" liability 
cap. 

-The industry would be covered by a globallia~ility cap ranging from $2 billion in year 
one to $5 billion in years nine and later, adjusted by the Consumer Price Index (Cpn or 
3% annually, whichever is greater, and adjusted downward or upward based on domestic 
sales volume (downward adjustment to be reduced by 25% of any increase in ovenill 
industry profits based on domestic tobacco sales). Individuals or third-party payors who 
secure judgments will have to wait in line for payment, if the cap amounts are reached in 
any particular year. 

-All successful claims against any of five negotiating companies would be paid pursuant 
to a "joint sharing agreement for civil liability," to limit competitive impact. Any 
manufacturer with a judgment or settlement to pay would obtain an SO cents-on-the-dollar 
credit against other required annual payments, which effectively pools the liability 
industry-wide. 

-The five "protocol" manufacturers would be protected from joint and sevenil liability 
based on non-protocol manufacturer liability, and would be entitled to severance from 
any case involving non-protocol manufacturer. For example, then, the surviving spouse 
of a Chesterfield and Winston smoker could not proceed jointly against Liggett and RJR 
Nabisco, but would have to proceed separately against each, with each defendant free to 
try to shift the blame to the other. Moreover, if Liggett were out of business or otherwise 
judgment-proof, RJR could not be held responsible anything more than its share of 
liability, no matter what the state law on joint and several liability might be. 

3. Restrictions on future liti~ation. 

Unlike present state and private class action plaintiffs, future claimants get no financial 
benefit from the proposed settlemene, but their rights are severely restricted. They are subject to 
all of the restrictions listed above for the present lawsuits which survive--no punitives for past 
conduct, no class actions or "extrapolation," no claims against anyone except "tobacco 

) Some of the private class action lawsuits may include future claimants within their proposed 
class definitions, and so the impact on future claims may be uncertain. Likewise, most future 
claimants would likely assert fraud or damage occurring prior to the date of the "settlement". 

i· . , 
. ~:. ~ 
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manufacturing companies,'" no "addiction"/dependence claims, no evidence of "reduced risk" 
products, no joint actions with non-participating manufacturers, annual individual case caps, and 
annual global liability caps. With the exception of the ban on punitive damages, all of these 
restriction extend to future claims, even if they are based pn future conduct of the jndustty. In 
addition, there are other restrictions: 

eNo future prosecution of attorney general, parens patriae, or class actions, of any kind, . , 
ever, relating to tobacco and health. 

eNo third-party payor (or similar) claims not based on subrogation, of any kind, whether 
based on past, present, or future conduct of the industry. For example, all of the health 
and welfare fund cases filed in the last few weeks would be barred.4 

eNo aggregation of third-party subrogation cases. Any subrogation cases must proceed 
based on one individual at a time. 

B. ANALYSIS OF PROPOSAl" 

The civil justice system has four basic purposes: the disclosure of product hazards and 
corporate misconduct, fair compensation for victims, punishment, and deterrence from future 
misconduct. If this proposal is enacted, none of those purposes will be served. The full truth 
about what the tobacco industry knew and when they knew it will stay under wraps, most victims 
(except those whose lawyers negotiated the deal) will go uncompensated or face insurmountable 
hurdles to asserting their claims; the industry will escape financial punishment for past 
misconduct; and what is likely the only truly effective incentive for the industry to take greater 
account of the public health--the prospect of unlimited, unknowable liability--will be lost, all of 
this in perpetuity. In addition, the proposal makes considerable changes in the relationship 
between the states and the federal government, and raises a !lumber of significant constitutional 
Issues. 

This analysis focuses on the following general subject areas: 

--Background 
--Settlement of present class actions 

4 The Presidential Commission appointed to allocate unused amounts under the caps is permitted 
to consider applications for compensation from third-party payors making nonsubrogation 
claims. 
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--Prospective prohibition of class actions and aggregation of claims 
-Bar on punitive damages 

--Liability caps .. 
--Disclosure 
--Constitutional issues 

1. BackG"round. 

To understand the problems with the proposed legislation, it might be helpful to have a 
brief background on some of the developments in the law that have brought the tobacco industry 
to the bargaining table and have shaped this "settlement." 

First of all are the changes in state products liability law that have tended to favor 
plaintiffs in the past twenty-five years: the expansion of strict liability (no proof of fault 
required), the recognition of new categories of compensable harms (e.g. compensation for fear of 
future injury), the increase in the level of compensatory damages, and the relaxation of standards 
for awarding punitive damages,S Closely related to that is the greater willingness of the courts to 
entertain claims brought by those suffering more indirect damages, including government and 
private third-party payors of health care costs. 

Second has been the development of techniques for bringing groups of similar cases 
together, i.e. the development of "mass tort" litigation--asbestos, DES, Agent Orange, Dalkon 
Shield; Bendectin, silicone breast implants, nuclear testing, repetitive strain disorders, and so on. 
Before the 1980's, class action "mass tort" litigation was relatively rare. The Advisory 
Committee that drafted Fed. R. Civ. P. 23 [the federal class action rule] declared in the Rule 
Comments that a '''mass accident' ... is ordinarily not appropriate for a class action" because of 
the presence of issues like causation and affirmative defenses like assumption of the risk that 
affect individual class members differently, and until the mid-1980's, the courts largely adhered 

5 Although there has been some judicial and legislative retrenchment of this trend, on other 
fronts, the trend continues. For example, the Restatement of Torts § 402A, which imposes 
liability on the manufacturers of "unreasonably dangerous" products used to contain comment i, 
which said that it only applied to articles "dangerous to an extent beyond that which would be 
contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common 
to the community as to its characteristics," with the primary example being tobacco. The current 
committee working on the third version of the Restatement has, however, now voted to delete the 
"tobacco exception," and that could be expected to have its influence on the courts. 

-. 
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to that position. In 1986, however, the Fifth Circuit affinned class certification in an asbestos 
case, Jenkins v. Raymark Industries, 782 F.2d 468 (5th Cir. 1986), and then the courts around the 
country began to reverse themselves-in the Agent Orange cases, In..m. "A!:ent 0ranl:e" Prod. 
Liab. Liti!:., 818 F.2d 145 (2d Cir. 1987), cert denied, 484 U.S. 1004 (1988), and then in the 
Dalkon Shield cases, In re A.H. Robjns Co., 880 F.2d 709 (4th Cir.), Cert. denjed, 493 U.S. 959 
(1989).6 What changed the courts' minds on the mass ~ort class action was the sheer volume of 
cases filed, and the perceived need to aggregate the claims somehow to achieve some measure of 
"rough justice" for the claimants. 

Out of that has come a predictable mass tort evolutionary cycle. In the early cases, 
defendants have the strategic, fmancial, and information advantage, and tend to win. As 
information comes out, however, the balance often begins to shift decisively to the plaintiffs. 

At that point, particular "mass torts," e.g. asbestos, become recognized lawyer 
specializations, and the plaintiffs' attorneys who have invested time and money in becoming 
experts become highly motivated to search nationwide for new claimants to represent. The cases 
become highly interconnected, and a success in one case on, for example, causation, or avoiding 
assumption of the risk, affects similar cases across the country, and increases their settlement 
value. At that point, the number of claimants willing to sue can begin to increase exponentially. 
For example, "worst case" scenarios for the number of asbestos claimants were around 100,000 
in the early 1980's, but had increased to 500,000 or 600,000 by the early 1990's. The defendant 
manufacturers turn to mass tort defense specialists and try to coordinate their efforts, e.g. the 
Center for Claims Resolution (CCR), the 21 nonbankrupt asbestos manufacturers with single 
counsel, to match the coordinated plaintiffs' bar. Once the courts see an avalanche of cases 
coming, they get consolidated, the responsible judges become "managerial," and they begin to 
explore aggregate techniques for getting at least the common issues of liability and causation 
(and sometimes punitive damages) resolved on a class basis. 

Third has been the growing availability of statutory causes of action, enforceable either 
by state government or by "private attorneys general," for violations of antitrust and consumer 
fraud laws, and the increasing possibility of recovering substantial penalties and damages under 

6 Some have suggested that the U.S. Supreme Court's recent decision in Amchem Products v. 
Windsor [Geor!:ine], 65 U.S.L.W. 4635,1997 WL 345149 (U.S., June 25,1997) will 
significantly limit the availability of the "mass tort" class action. To the contrary, what the Court 
did in Amchem is reject "futures only" class settlements, where future claims are sacrificed for 
present claims, and direct the courts to use subclasses to avoid single law firms representing 
different groups with directly conflicting interests. 
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those statutes. In Minnesota, for example, the legislature has eliminated the "indirect purchaser" 
and "pass through" defenses to antitrust; 7 and has granted broad private standing to enforce the 
unfair discrimination and competition, deceptive trade practices, and false statement in 
advertising statutes. Moreover, the Minnesota courts .have very broadly construed these 
provisions to enhance consumer protection, expanding the connection between conduct and 
injury necessary to permit suit, rejecting efforts to elevate the standard of proof, and ordering a 
wide range of remedies, including restitution, disgorgement of unjust enrichment, multiple civil 
penaities8

, and attorney fees. ~ State y Alpine Air Products. Ipc .. 500 N.W.2d 788 (Minn. 
1993); see also State ex reI. Humphrey y. Philip Morris. Ipc .. 551 N.W.2d 490 (Minn. 
1996)(Court upholding availability of these theories and remedies to both public and private 
plaintiffs in tobacco case). 

Fourth has been the production of industry documents through discovery that show an 
arguably unprecedented pattern of unlawful conduct. In the Minnesota case, the industry has 
produced some 33 million pages of documents, held in storage depositories in Minneapolis and 
London, and in early May 1997, the judge ruled that Minnesota had made a threshold showing 
that it was entitled to see nearly 250,000 documents and over one million pages under the 
exception to the attorney-client privilege applicable when a crime or fraud may have been 
committed. Those documents are currently under in camera review by a special master, with 
rulings expected later this year. As that information comes forward, in Minnesota's litigation 
and then across the country, the informational advantage favoring the industry will have shifted 
considerably. 

All of these trends have done a great deal to shift the balance of power from defendants to 
plaintiffs in these cases, at least in certain states. Unfortunately, some of these developments-
particularly the development of the mass tort settlement class action have also created the 
circumstances for collusion--"repeat players," all with an incentive to settle early9; often a single 

7 1984 Minn. Laws, sec. 458, sec. I (response to Illinois Brick Co. y. Illinois, 431 U.S. 720,97 
S.Ct. 2061 (1977». 
8 Minnesota authorizes $25,000 civil penalties per violation of the consumer fraud laws, and 
$50,000 per violation of the antitrust laws, and the courts have construed "violation;' to allow for 
the mUltiplication of penalties for patterns of illegal conduct. 
9 For plaintiffs' counsel, early settlement can mean early, and substantial fees, with less 
investment of time and resources. For defendants, early settlement can preclude tipping of the 
balance of power to plaintiffs, can avoid the perils of bankruptcy, and can provide all of the 
spinoff benefits of greater certainty about liability. For courts, early settlement is a way to clear 
the docket, and to avoid a mind-numbing series of near-identical trials on the same subject. 
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forum with a judge eager to get a "global" settlement; and passive future claimants whose rights 
can be affected without their knowing il lO As a result, the courts have had to confront (and have 
sometimes embraced) inventory settlements, where plaintiffs' counsel get present clients and 
themselves favorable terms, in exchange for "global" settlement of all future claims on tenns 
favorable to defendants; double-dipping, where plaintiffs' counsel get class attorney fees, plus 
later fees for representing individuals in negotiated clain)s resolution process; front-loading claim 
funds, so present claimants and fees are taken care of early, at expense of future claimants, 
eligibility restrictions and illusory benefits. I I 

The ultimate result is the Georiine process: 12 defendants facing uncertain and potentially 
devastating liability contact certain plaintiffs' class counsel (who they have likely worked with 
before, and who they know have a strong incentive to settle early) before lawsuits are filed, 
reach "global" agreement favorable to current clients but unfavorable to future claimants, and 
then file a complaint, motion for class certification, and settlement with a receptive court, all on 
the same day. 

With the U.S. Supreme Court's decision in Geor~ine the last week of this past Tenn, 
fewer federal courts will approve mass tort settlement class actions, and no court could or would 
approve the kind of settlement negotiated by the attorneys general and the private class counsel--

10 Many commentators have written about this topic. E.g. Coffee, Class Wars: The Dilemma of 
the MaSs Tort Class Action, 95 Colum. L. Rev. 1344 (1995). A letter signed by 144 law 
professors to the Judicial Conference's Rules Committee, opposing Rule 23 amendments which 
would expressly sanction settlement class actions, in a section called "Inviting Collusion," says 
that the rule change would "licenseD a regime under which plaintiffs' lawyers are encouraged to 
compete to sell out the claims of people in order to gain the defendant's acquiescence to a ... 
class." Their view was cited in Justice Ginsburg's opinion for the Court in Amcbem Products v 
Windsor [Georgine], 65 U.S.L.W. 4635,1997 WL 345149 (U.S., June 25,1997). 
II Prof. Carrington has identified what he calls "significant wealth transfers" inherent in 
settlement class actions--the shift in the burden of the transactions costs of evaluating individual 
claims from the defendants to the claimants, the transfer of wealth from those with stronger cases 
to those with weaker ones, and the transfer of wealth to leading class action lawyers "who amass 
large fortunes in short periods at the bar" from lawyers who would otherwise present the claims 
of individual clients. ~ letter of Paul D. Carrington to Judicial Conference Rules Committee, 
cited in Amchem, at __ . 
12 GeQr~ine is the asbestos settlement which the U.S. Supreme Court recently rejected in 
Amchem Products, Inc, v Windsor. 
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paying off present claimants in exchange for limiting the rights of future claimants. 13 Hence, the 
issue goes to Congress, which may have greater power to adjust the rights of different classes of 
individuals on this kind of macro level14

, but which must also face the fundamental due process 
and equal protection issues that were not directly addressed in Geor&ine. 

2. Settlement of present class actions. 

The proposal calls for all present class action lawsuits involving tobacco and health to be 
"legislatively settled," without any further discussion. At present, there are somewhere between 
IS and 20 Castano-like class actions pending in state courts around the country, there is the 
Florida secondhand smoke lawsuit on behalf of a class of flight attendants, where the trial is now 
underway, and there are a number of third-party payor actions filed before the June 9 cutoff 
which are proceeding on at least a purported class basis. 

Although the public information about this is limited, the idea of a legislatively-imposed 
settlement of the present class actions raises a number of obvious concerns and questions: 

e How many people are included in the purported classes? Do the post-Castano class 
action lawsuits include most or all of the smokers that were in the original federal court 
class definition? Do they include potential future claimants as well as present claimants? 
Will even the limited rights to sue supposedly preserved in the "settlement" be 
extinguished or limited further by these "side agreements"? 

eIs it intended that this be a "no opt out" settlement for class members (as in the Ahearn 
asbestos settlement negotiated by many of these same lawyers)?ls If class members can 
opt out, are they governed by all other restrictions on future claimants? 

I) Indeed, Congress recognized this issue in 1994, when it adopted amendments to the 
Bankruptcy Code to allow bankruptcy courts to consider and preclude future tort claims against 
the bankrupt entity. Congress insisted that any such resolution must meet two standards-future 
claimants must be treated in a manner similar to present claimants, and there must be assurance 
that there are funds available to pay their claims. II U.S.C. § S24(g), (h) (1994), as amended by 
section III, Bankruptcy Reform Act of 1994. 
14 Still open is the question of whether the federal courts can exercise jurisdiction over future 
claimants, who may not have standing sufficient to satisfy Article III justiciability requirements. 
IS ~ In re Asbestos Litil:ation· Flanal:an y. Ahearn, 90 F.3d 963 (5th Cir. 1996). The approval 
of that "futures only" class settlement is now highly questionable after Georl:jne. 

• , 
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-Is it intended that the attorneys will negotiate some kind of administrative compensation 
scheme for present claimants? If so, how will different kinds of claims (e.g. serious lung 
cancer now vs. pre-cancer indicators vs. fear of cancer and so on) be decided, and by 
whom? Will any new compensation system be available to future claimants? If so, what 
assurances are there that the fund will be adequate to pay those claims as well? 

-If future claims have been sacrificed to benefit present claimants, do negotiators have a 
conflict of interest that raises ethical concerns? Obviously, those losing otherwise viable 
claims were not consulted by the negotiators. 

-What are the proposed class attorney fee arrangements, and are they appropriate? 

We will not be able to provide answers to these questions until we have more detail about 
these "side" agreements, but these are good questions to at least start the inquiry. 

3. Impact ofprohjbjtjon on class actjons or other a22re2atjoo ofclajms. 

Under current rules, in order to proceed as a class action, several criteria must be met: 
numerosity, commonality, typicality, and adequate representation, Fed. R Civ. P. 23(a), and the 
court must be able "to find "that the questions of law or fact common to the members of the class 
predominate over any questions affecting only individual members, and that a class" action if 
superior to other available methods for the fair and efficient adjudication of the controversy." 
lsi,23(b)(3). To make that detennination,judges are to consider: (1) the interests of members of 
the class in individually controlling the prosecution or defense of separate actions; (2) the extent 
and nature of any litigation concerning the controversy already commenced by or against 
members of the class; (3) the desirability or undesirability of concentrating the litigation of the 
claims in the particular forum; and (4) the difficulties likely to be encountered in the 
management of a class action. 

Therefore, what the proposal recommends is that, even for cases where there are too 
many claimants to join them all, where the questions of law or fact in common predominate over 
the individual issues, where the representative claims are typical, where the representation is 
adequate, where the individual interest in controlling claims is limited, the litigation history 
suggests class treatment, it is desirable to concentrate the cases in one forum, and the class action 
is manageable, even under all those circumstances, the class action device will be barred anyway, 
even if only used for particular issues. Moreover, all of the other techniques for aggregating 
claims will be barred as well. 

On balance, the prohibition on class actions and claim aggregation will likely have the 
following effects: 
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-It will discourage most potential victims from filing suit, and few law firms will choose 
to make the financial and human capital investment necessary to become expert in 
bringing these cases and going out and getting an inventory of plaintiffs. The costs of 
litigation against the tobacco industry are high, the evidentiary burden is substantial (for 
example, epidemiological evidence is much more likely to be admitted in class or 
representative cases than in individual cases, even though it can be highly probative on 
issues of causation), and realistically, those costs can only be borne by lawyers who 
might be able to share in class damages awards. Even a plaintiff with $1 million in 
damages would have difficulty getting an attorney, since few lawyers, under normal 
contingency fee arrangements, could make such a case pay with the kind of aggressive 
defense typical of the tobacco industry. 

-If the history of other "mass tort" litigation is a guide, most claimants do not come 
forward until the liability picture has tipped decisively toward plaintiffs, which is much 
less likely if class or consolidated litigation is precluded. 

-Even, however, if the number of individual tobacco cases remains high, and even if, 
with new evidence and successful trial strategies, the balance shifts toward plaintiffs, and 
the avalanche of cases the industry fears comes to pass, the prohibition on class and 
aggregative procedures simply guarantees that the courts would not be able to manage the 
caseload except on defendants' terms, either by dismissing cases, delaying their 
prosecution, or forcing settlements favorable to defendants. Consolidation in single 
forums, representative cases, consolidated liability, causation, or punitive trials, statistical 
sampling, "reversed bifurcation," and other innovative techniques would be unavailable 

. to the jUdiciary. Therefore, even if the cases continue, the likelihood of fair results is 
very low, and would only get worse as future claimants come into the picture. 

4. Bar on punitive damal:es. 

An absolute bar on punitives for past conduct, no· matter how egregious the conduct, 
preempting all applicable state law on the issue, would be an extraordinary decision on the part 
of Congress. 16 Particularly with class and consolidated actions prohibited, punitive damages 
attached to individual claims may be the only way to· attract attorneys to these cases, and the 
threat of punitives certainly would be the only way the civil justice system could still serve its 
deterrent purpose. 

16 In comparison, the products liability reform bill vetoed by the President last year would have 
imposed a $250,000 punitives cap (or twice the economic damages) in an individual case. 
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There is, of course, a case to be made against unlimited punitive damages, particularly the 
prospect of repeated punitive awards in whole series of similar cases that end up killing rather 
than just stinging the offending companies. Some judges have therefore used class actions to 
resolve punitive damages claims together, and, conceptually, a single or a series of aggregated 
punitive damages award against the tobacco industry could be justified. 

Of course, such an award would actually have' to punish the industry, that is, be high 
enough to affect shareholder equity significantly, and with restrictions to make it less likely that 
the punitive liability could be laid off on either consumers, insurers, or taxpayers. Clearly, the 
figures contained in the proposed settlement and the requirement that those payments be passed 
through to consumers through a per-pack charge do not meet those criteria, on any level. 

5. Liability caps. 

With the restrictions on the kind of litigation the industry may face, the liability caps may 
well be largely immaterial. Nevertheless, there are concerns to be raised: 

-Precedent: No other industry has a global liability cap, not even those, with per-case 
_caps like the vaccine manufacturers. If Congress is prepared to offer that to tobacco, they 
can expect other industries with liability concerns to seek similar or better treatment. 

-By definition, of course, all global liability or "case flow" caps discourage and 1 
discriminate against future claimants in favor of present ones, because of the prospect of . 
payment delay. 

- With liability caps and industry liability pooling arrangements in place, any adverse 
liability experience for any particular company is unlikely to have any competitive 
impact, so the threat of competitive consequences for misconduct or set of incentives is 
removed. 

-The value to the industry of certainty about liability .. even at very high figures, would be 
difficult to underestimate: increases in shareholder value, reallocation of management 
focus, removal of "fraudulent conveyance" barriers to tobacco "spin-offs," greater or 
more secure access to long-term financing, and so on. 

- If Congress were to remove the limits on class or consolidated actions, or eliminate or 
modify the punitive damages bar, the $2-5 billion annual payments would likely'be low. ) 
It would initially be less than 2% of what CDC estimates the total annual harm to be, and 
could easily be consumed by only a handful of judgments, e.g. the Florida flight 
attendants' secondhand smoke case, or a single union health and welfare fund case. Prior 
"mass tort" settlement funds have invariably proven to be inadequately funded, and 
become insolvent quickly once the liability picture shifts toward plaintiffs. If the fund 
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becomes insolvent, the possibility of successful constitutional challenges to the 
abrogation of common-law rights becomes greater. 

-The payment levels contemplated by the proposal are, of course, much less than what 
the industry can afford, particularly with the appreciation in stock prices (20% during the 
negotiations alone), continued growth in international sales and the revenue-raising 
elements built right into the proposal: 

• Mandatory pass-through of costs to consumers through price increases 
• Tax deductibility of all costs, whether punitive in nature or not 
• Reduction in advertising expenses [current level: $6 billion annually 1 
• Reduction in legal expenses. 

Several analyses have concluded that the industry could increase prices by $2 a pack or more 
without sacrificing any significant profitability from decreased demand. Such a figure would 
generate at least $32 billion a year, again without affecting either shareholder equity or industry 
profitability. 

6. DjsclosJrre. 

The proposal establishes a new centralized document depository in Washington, D.C., 
which will contain the documents produced so far in the Minnesota litigation. 17 Those 
documents will be available to Congress, state and federal agencies, and the public under certain 
conditions. 

The industry, however, would be permitted to withhold any document for which it asserts 
attorney-client privilege, work product, or trade secret protection. IS They would be permitted to 
conduct a new document-by-document review of everything previously withheld on grounds of 
privilege (hundreds of thousands of documents, over I million pages), and then create new 
privilege logs for that data. 

At that undetermined future date, when the new industry review is completed, anyone 
who wishes to challenge the industry's continued assertion of privilege or trade secret must file a 
claim with a new three-judge panel of Article III judges appointed by the Judicial Conference. 
The decision will be binding on all state and federal courts in all litigation in the United States, 

17 Or in any other case, although the Minnesota discovery effort has been the most 
comprehensive. 
IS Compare the present situation in Minnesota, where the judge and a special master are 
conducting an in camera review of those documents under the "crime/fraud" exception to the 
attorney-client privilege. 

, 
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' under the well-pleaded complaint rule and therefore come within the federal courts' Article III, 
section 2 authority is not completely clear. 

\ 

State courts of course have to comply with federal law, but Congress directing them how 
and under what circumstances to adjudicate state-law cases might be a qualitatively different 
assertion of federal power, and raise significant Tenth Amendment and constitutional federalism 
concerns. Of course, even if the courts did not strike the statute down, the proper scope of 
federal preemption of state legislation, state court rules, and state causes of action, both statutory 
and common-law, and the precedent of that policy decision, are certainly topics Congress should 
consider. 

(b.) Due process/equal protection: The proposal would substantially restrict citizen 
access to the courts, and would eliminate or curtail a number of both pending and prospective 
state court claims. In particular, at least two elements of the proposal raise substantive due 
process concerns--the elimination of entire causes of action and the granting of immunity without 
substitute avenues of redress, and the possibility of claimants being bound by legislatively 
imposed "settlements" without an effective opportunity to opt out. Likewise, distinctions in the 
treatment of claimants based solely on the time of filing (present vs. future) may raise equal 
protection issues, particularly when it involves quasi-fundamental rights such as access to courts. 

The Supreme Court has noted that "statutes limiting liability are relatively commonplace 
and have consistently been enforced by the courts," puke Power Co, y. Carolina Enyironmental 
Study Group, 438 U.S. 59, 88 n. 32, 98 S.Ct. 2620, 2638 n. 32 (1978), and that the "Constitution 
does not forbid the creation of new rights, or the abolition of old ones recognized by the common 
law, to obtain a permissible legislative object." lit. (upholding nuclear industry liability limits in 
Price-Anderson Act); see also Cipollone y. I.j~~ett GroUl? Inc., 505 U.S. 504,530-31, 112 S.Ct. 
2608,2625 (1992) (allowing preemption of state failure-to-warn claims). 

There are limits, however. The Court has expressed its hostility to the idea of Congress 
setting aside final judgments, on the grounds that the "Constitution's separation oflegislative and 
judicial powers denies it the authority to do so." Plaut y. Spendthrift Farm, Inc., liS S.Ct. 1447, 
1463 (1995). Moreover, the Court has at least left open the question of whether the due process 
clause requires some reasonably just substitute for common-law rights replaced by a new federal 
statute. puke Power, 438 U.S. at 93, 98 S.Ct. at 2640-41. As Justice White noted in a dissent 
from dismissal of an appeal in 1985, "[w]hether due process requires a legislatively enacted 
compensation scheme to be a quid pro quo for the common-law or state-law remedy it replaces, 
and if so, how adequate it must be, appears to be an issue unresolved by this Court, and one 
which is dividing the appellate and highest courts of several States." Fein y. Permaoente 
Medical Group, 474 U.S. 892, 894-95,106 S.Ct. 214, 216 (I 985)(White, J.); see also Pruneyard 
Shoppin~ Center y. Robins, 447 U.S. 74, 94, 100 S.Ct. 2035, 2047 (1980)(Marshall, J., 
concurring); Cipollone, 505 U.S. at 541, 112 S.Ct. at 2630 (1992) (Blackmun, 1., concurring in 
part and dissenting in part, joined by Souter, J. and Kennedy, J.) Depending on the 

r, 
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and may be reviewed only by a certiorari petition to : 
1254. The only exception would be for disputes that· 
or federal courts prior to the time the three-judge 
privilege claims. 19 . 

The panel will review claims of privilege (; 
applicable state law, but rather under the ABNAL' 
with respect to privilege, and the Uniform Trade Se; 
panel may appoint tobacco industry-funded speci" 
disclosure, the panel can consider awarding costs, fet 

U.S. Supreme Court under 28 U.S.C. § 
e already been "resolved" by other state 
lei has had the opportunity to review 

-ade secret protection, not according to 
·:idel Rules and/or federal common law 
. Act with respect to trade secrecy. The 
. asters, and, if the decision is to order 
" other sanctions. 

The likely result of these provisions is that the _ iscovery process nearing completion in <~.,-tJ, 
Minnesota would be short~ircuited, and jurisdiction w"ested from our state court system to the 
new three-judge federal panel. Meanwhile, any surviving or prospective litigation would 
presumably have to continue while litigation in the new federal foTunl over document production 
takes place. If one of the central goals of the civil justice system is to force disclosure of product 
hazards and industry misconduct, this proposal is a significant step backward. 

7. ConstiMional issues. 

Our research is still quite preliminary on these issues, and we have reached no 
conclusions, but some of the major constitutional questions presented by this proposal should be 
relatively obvious: 

(a.) Tenth Amendment [or more precisely, the Constitution's system of "dual 
sovereignty"]: The source of authority for Congress to take these actions would presumably be 
the Commerce Clause, and obviously the authority of Congress to regulate commerce among the 
states and, under the Supremacy Clause, to preempt conflicting state laws, remains substantial. 
The Supreme Court has, however, now made it clear that, despite that authority, the federal 
government may not commandeer the states to accomplish federal purposes. Printz y. United 
~, No. 95-1478 (U.S., June 27, 1997)(Brady Act); New York y. United States, 505 U.s. 144 
(1992)(Low-Level Radioactive Waste Policy Amendments). The proposal would have Congress 
directing the 50 state court systems to, in effect, change their rules of civil procedure and their 
rules of evidence governing state-law claims. If state courts refuse to comply, the consequence v' 
then is that the federal courts take jurisdiction through removal20

, although how these state law 
claims would, absent diversity, become claims arising under the "laws of the United States" 

19 "Resolved" is undefined, but presumably that means appeals have been exhausted. 
20 We presume this is intended to fit this provision within the exception contained in New York, 
allowing the federal government to order states to implement regulatory programs, if states can 
opt out and a federal agency steps in to take the enforcement responsibility. 
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circumstances governing present and future claimants, that issue may be tested if this proposal is 
enacted into law. 

(c.) Right to a jury trial: The Seventh Amendment provides that "[i]n suits at common 
law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved." This would apply only to actions in federal court, but again there is the question of 
whether Congress can direct states to elintinate their own right to a jury trial in state-law cases. 
In the federal court cases, the Supreme Court has held that Congress cannot take away that right 
if the cause of action is legal and if it involves a matter of "private right." Granfinancjera S A, 
y Nordber~, 492 U.S. 33, 109 S.Ct. 2782 (1989); see also Atlas Roofin~ Co. y. OSHRC, 430 
U.S. 442, 97 S.Ct. 1261 (1977). Of course, the courts have been divided on whether damages 
limitations violate the Seventh Amendment, and particularly when the limits extend to 
compensatory and out-of-pocket damages, some courts rnight be more likely to find an 
infringement of the right to a jury trial. If the proposed private class action "legislative 
settlements" include mandatory, "cram down," "no opt out" arrangements, that may also raise 
significant Seventh Amendment issues. 

(d.) First Amendment: Obviously, the advertising and marketing restrIctIOns raise 
"commercial speech" issues. See ~eneraUy 44 Liqyormart. Ipc. y. Rhode Island, i 16 S.Ct. 1495 
(1996); Ceptral Hydsop Gas & Electric Corp. y. Pybljc Service Comm'p, 447 U.S. 557 (1980). 
The proponents of the "settlement" claim that by incorporating the manufacturers' waiver of 
First Amendment rights in consent decrees that they can insulate the new rules from First 
Amendment review. Given the relatively relaxed nature of First Amendment standing, howevet~ 
and the number of different, non-tobacco parties who have an interest in challenging content
based marketing restrictions, it seems likely that the First Amendment issues will be resolved 
judicially, no matter how hard the parties try to keep those questions away from the courts. 

II. 
FDA 

A. FDA PRODUCT SAFETY STANDARDS. 

The FDA has asserted jurisdiction to regulate nicotine as a "drug" and tobacco products 
as drug delivery "devices," and Judge Osteen in North Carolina ruled that the courts should defer 
to that judgment. Coype Beahm. Ipc, y FDA, Civ. No. 95CV00591 (M.D.N.C. April 25, 1997). 
Under the proposal, however, unlike any other "drug" or "device," the FDA would not have 
authority to ban, 21 USC § 360f, deem as misbranded, 21 USC § 352(j), or recall, 21" USC § 
360h( e ), tobacco products under current statutory health standards. Likewise, FDA would be able 
to promulgate performance standards to regulate the contents of the product, as they can with any 
drug, but only subject to the following special restrictions: 

7 
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eNo elimination, and no non-"graduaI" reduction of nicotine yields for no fewer than 
twelve years; 

eNo reduction in nicotine, and no elimination of "other constituents or other harmful 
components" unless FDA can find the modification: (a) will result in a significant 
reduction of the health risks associated with such products to consumers thereof [cf. 
current standard--to provide reasonable assurance of safe and effective performance]; (b) 
is technologically feasible; and (c) will not result in the creation of a significant demand 
for contraband or other tobacco products that do not meet the product safety standard. 

eNew procedural requirements: formal rulemaking under APA21 (trial-type hearings, 
right to introduce direct and rebuttal eVIdence through oral testimony, right to cross
examination, agency decision based on "substantial evidence" developed at the hearing), 
burden of proof on FDA for all findings, d 21 CFR § 12.86, full judicial review under 
less deferential standard (not "arbitrary and capricious" but "deference to extent to which 
matter at issue is within Agency's field of expertise"), and Congressional "regulatory 
reform" review. 

eOther new requirements after 12 years, when FDA could eliminate nicotine or other 
harmful ingredients: same new substantive standards, "preponderance of evidence" 
burden, rather than "substantial evidence," manufacturer [apparently, each and every 
single manufacturer] can select rulemaking process, judicial review of original decision 
md all subsequent petitions to amend, minimum two-year phase-in [d..current one-year 
or earlier], and Congressional review . 

. These restrictions, of course, apply to no other "drug" or "device," and they impose a 
virtually impossible burden for FDA to overcome, both the substantive standards and the 
procedural requirements. They are also directly contrary to the negotiators' publicly stated goals 
and what the Koop-Kessler Commission recommends: full and unfettered FDA authority to do 
whatever is necessary under current statutory authority to solve the problems of tobacco and the 
public health. 

B. MARKETING AND ADVERTISING RESTRICTIONS. 

21 The proposal refers to the Administrative Procedures Act, presumably 5 USC §§ 556, 557, 
although the FDA has its own "Part 12" hearing process, 21 CFR pt. 12, which is also quite 
formal but perhaps less so than the formal process described in the APA. Under current law, 
however, FDA uses notice-and-comment rulemaking, 5 USC § 553, to promulgate performance 
standards, which allows them to incorporate their expertise and what they have learned from all 
sources to craft the rule, rather than serving as the impartial arbiter at a trial-type hearing. 
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The proposal incorporates existing FDA regulations, and adds prohibitions on the use of 
human images and cartoon characters, extends the advertising ban to stadia and ads directed 
outside from retail locations, further restricts point of sale ads, bans movie and TV product 
placement payments, and the direct or indirect "glamorization" of tobacco use in media appeals 
to minors. 

The effectiveness and significance of advertising and marketing restrictions remains 
controversial, but the following additional issues should be noted: 

-The proposed regulations go beyond current FDA regulation, but they do not necessarily 
expand the FDA's current authority to regulate. 

-No penalties' are provided for violations-no civil penalties, no actual damages, no] 
attorney fees, no private enforcement standing. 

-Some of the restrictions may be illusory. For example, the point-of-sale advertisingj 
restrictions would pennit outlets such as convenience stores to display ~ 2' x 2' signsc-
40 square feet of point-of-sale advertising messages. 

-FDA would be prohibited except under "extraordinary circumstances" to alter the 
restrictions for five years. With the burden of proof on the agency, and the opportunity 
for litigation that presents, that might limit their ability to regulate, for example, direct\ 
mail, which appears to be the tobacco industry's next advertising frontier. J 
-The proposal would continue to permit brand logo advertising on the package, with 
teens being particularly brand sensitive. 

-Finally, no matter what is included in consent decrees, nonparties to the agreemen~ 
cannot be bound by them, and will be able to raise any applicable First Amendment 
arguments. 

c. WARNINGS. LABELING. AND PACKAGING. 

The proposal provides new, rotating warning oncigarenes and smokeless packages. The 
warnings would oc~upy 25% of the front package panel [smaller on certain flip-top boxes]. The 
FDA would be required to promulgate rules governing the testing, reporting and disclosure of 
tobacco smoke constituents. 

Again, as with advertising and marketing restrictions, the issue of whether warning labels 
deter smoking is controversial. There are other critical points, however: 
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-The preemption language in the Federal Cigarette Labeling and Advertising Act would 
not be repealed. 

-The rulemaking proceeding provides another opportunity to dispute, litigate, delay, and 
possibly dilute the proposed standards. 

-The new warnings may well strengthen the industry's assumption of risk defense in 
individual cases, and may therefore benefit the industry more than consumers. 

D. LICENSING OF RETAn, TOBACCO PRODUCT SELLERS. 

The proposal would mandate minimum federal standards for licensing, to be enforced by 
federal, state, and local authorities and funded by the industry payments. Anyone selling tobacco 
products directly to consumers would need a license, and the penalties for violations are set forth 
in appendix II. 

The primary problem with this provision is preemption. The penalty scheme would 
expressly preempt more stringent state and local sanctions, such as the ones recently signed into 
law in Minnesota. Moreover, the substantive law here may not be adequate; arguably, it is only a 
return to programs like Philip Morris's "retailer sanctions" program, which was notably 
ineffective. 

E. NON-TOBACCO INGREDIENTS. 

Under the proposal, manufacturers would disclose ingredient information to the public 
"under regulations comparable to what current federal law requires for food products." They 
would also provide confidential lists of added ingredients, substances and compounds to FDA, 
by quantity in each brand. Manufacturers would have five years, for each ingredient, to provide 
a safety assessment, consistent with new regulations to be promulgated. The FDA then has 90 
days to approve or disapprove; the failure to disapprove constitutes approval. Not all ingredients 
would have to be publicly disclosed under the food laws, and nondisclosable information would 
be kept confidential. Companies would be required to adopt procedures for the selection, testing, 
and use of ingredients. 

Although this would give FDA clearer statutory authority, the proposal imposes 
significant obstacles, which would make effective regulation nearly impossible: 

-Five years for the industry to analyze what they likely already know, and then 90 days 
for the FDA to digest and review the mountain of documentation that would likely be 
produced is unbalanced. A much shorter time frame should be imposed on the industry, 
with FDA given the authority to act without restriction as reliable information becomes 
available. 
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-There is ambiguity about whether the ingredient disclosure requirements refer to the 
components of tobacco, or the components of tobacco smoke. Some non-tobacco 
ingredients are perfectly safe if eaten, but harmful ifbumed and inhaled. 

-There is a five-year preemption of state content disclosure laws, such as those enacted in l 
Massachusetts and Minnesota. [The preemption lilnguage is in Title V.] J 

III. 
COMPLIANCE AND CORPORATE CULTURE 

The proposal would require the industry to create annually reviewed compliance plans to 
identify ways to reduce youth consumption, and provide -incentives for the development of 
reduced risk products, to protect whistleblowers as permitted by current federal law, to 
promulgate corporate principles, designate compliance officers, and report to shareholders on 
progress, to inform lobbyists about the new requirements and limit their activities except as 
expressly authorized by the manufacturers, and to subject individual companies to fines and 
"scarlet letter" advertising for breach of their obligations. 

The substantive change in this section is the reqUirement that the Tobacco Institute and 
the Council for Tobacco Research be disbanded, a remedy that is consistent with antitrust 
practice in similar cases. The regulations to prevent re-formation of these groups may be 
inadequate, however: 

-No requirement that records be turned over to receiver (or FDA), who would in turn 
.disclose evidence of misconduct; 

-No regulatory or public interest representation on any new group's board; and 

-No open records and visitation rights for DOJ, FTC, or states. 
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IV. 
"LOOK BACK" PROVISIONS AND STATE ENFORCEMENT INCENTIVES 

A. CONTENTS OF PROPOSAL. 

Title II of the proposal contains three provisions intended to reduce youth smoking: 

-Targets for the reduction of underage tobacco use, with separate criteria for cigarettes 
and smokeless tobacco. The targets are based on a "base percentage" of underage 
smokers age 13 and up who smoke (in the case of cigarettes) on a daily basis. 

-Sanctions, in the form of "mandatory" FDA-imposed surcharges for failure to meet the 
targets. The sanctions are subject to rebates for good-faith attempt to comply. 

-A state enforcement scheme, including funding for enforcement, but also significant 
sanctions for states where the tobacco industry fails to meet youth access reduction 
targets. 

The tobacco use reduction targets are: 

Cigarettes 
Smokeless 

Year 5 
30% 
25% 

Year 7 
50% 
35% 

Reduction will be measured from estimated levels over the last decade. 

B. ANALYSIS. 

Year 10 
60% 
45% 

Although the stated purpose is "to achieve dramatic and immediate reductions in the 
number of underage consumers," the targeted reductions are neither dramatic nor immediate. 

(

-The target reduction levels are too low. The baseline percentage--those children age 13-
17 who smoke even' day--is artificially low, compared to the data collected by the CDC's 
Youth Risk Behavior Surveillance System (YRBSS), which indicate that 35% of students 
in grades 9 through 12 have smoked at least once in the last thirty days, and that 16% 
have smoked on 20 or more of the last 30 days. The YRBBS does not have a category for 
daily users under 18. 

Moreover, even if a different base percentage were used, the targets are low. We have 
supported the following goals--20% reduction after two years, with annual 20% 
reductions thereafter until the sixth year, when the final 10% target would be achieved. 

• 

" 
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Penalties would be $1 per pack for the first violation, rising an extra dollar for 
consecutive years' violations, with the revenue targeted to tobacco enforcement and 
education. 

-The first "look back" measurement is late. For the same five years when FDA ) 
regulations would be frozen and state content disclosure laws preempted, there would be 
no incentive for reducing youth smoking, 

-The permissible FDA surcharge would not discourage the tobacco industry from 
marketing to children. The combination of the following factors make the "look back" 
penalties inadequate: 

• The $2 billion yearly cap on penalties; 
• The full tax deductibility of the penalty amounts; 
• The '~oint and several liability" of the manufacturers, payable in 

proportion to market share, which eliminates individual brand or 
manufacturer accoUntability and even creates an incentive for some of the 
companies to gain a disproportionate share of the youth market. 

• The availability of abatements of the surcharge if the industry has "acted { 
in good faith and in full compliance with" applicable law, and "pursued all 
reasonably available measures" to meet the target. Litigation over any 
abatement petition delays the distribution of the money to state and local 
public health agencies. 

-The state enforcement incentives would penalize the states for tobacco industry 
misconduct. Under Appendix VI, states must conduct a youth access enforcement 
campaign which includes a no-sales-to-minors act; random, unannounced inspections of 
retailers at least monthly; at least 250 such inspections per year for each million of 
population; annual reports to the FDA; and designation of a "single state agency" 
accountable for results. 

That is all appropriate, but the proposal also provides for a reduction in grant money to 
the states if the tobacco industry does not meet the targeted goals, Since the sanctions will leave 
ample incentive for the industry to continue to sell- to kids, subjecting state enforcement 
mechanisms to reduced funding precisely where the industry's marketing to _kids is most 
effective does not seem to be sound policy. 

V. 
PENALTIES AND ENFORCEMENT 

The legislation would be enforceable by the states and the federal government (and FDA 
could contract authority to the states). States could proceed under consumer protection "or 
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similar statute[s)" but could not "impose obligations or requirements beyond those imposed by 
the legislation (except where it does not specifically preempt additional state-law obligations), 
and would be limited to~' penalties provided. Moreover, state enforcement proceedings under the 
Act or "predicated on conduct violating the Act" would be removable to federal court. 

Certain terms would also be included in consent decrees-marketing restrictions, trade 
association dissolution, lobbying restrictions, tobacCo smoke constituent and ingredient 
disclosure, money payment obligations for the states' "reasonable shares" and similar terms. 
Excluded are product design and testing, manufacturing standards, and the "look back" 
provisions. The states, however, would only be entitled to seek injunctive relieffor violations 

Difficulties with this provision include the following: 

-Preemption: This is unclear, but it appears that state consumer protection enforcement 
would go to federal court, be limited in its breadth and interpretation by the substance of 
the new federal act, and be limited by the penalties of the Act. 

-Federalism: The removal provisions are an unwarranted infringement on state 
sovereignty and expansion of federal court jurisdiction. 

-Limits on remedies: The injunctive-relief-only provision discourages state enforcement, 
and removes the deterrent effect of civil penalties, damages, and possible fee and cost 
recovery. 

VI. 
ENVlRONMENTALTOBACCOSMOKE 

The proposal would establish minimum federal standards for smoking in public places 
and workplaces, without preempting stricter state or local standards. A "public place" is any 
building "regularly entered by ten or more individuals at least one day per week." Smoking 
would only be allowed in areas with a direct outside exhaust, maintained at negative pressure 
compared to surrounding areas, and with no recirculation of air. 

No employee would be required to enter a smoking area while smoking is occurring. 
Bars and restaurants, except fast food establishments, are exempt. OSHA would be required to 
issue and enforce standards, with enforcement funded from industry payments. 

These provisions retreat from the indoor air quality (IAQ) standard OSHA noticed in 
April 1994 in the following ways: 

- The OSHA standard would cover restaurants, bars and hotels; the settlement would 
exempt them [except for "fast food restaurants" catering largely to minors]. 

" 
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-The OSHA standard would require enclosed ventilated areas under negative pressure, 
i.e. separate rooms for smoking. The settlement does not require the smoking areas to be 
separately enclosed. 

-The OSHA standard would require posted signs stating that smoking is restricted to 
designated areas; the settlement does not. 

-The OSHA standard would apply to "all indoor nonindustrial work environments"; the 
settlement would only apply to "public places." 

In addition, the costs of enforcement would come out of the total settlement fund, which 
would reduce the amount available for victims. 

VII. 
SCOPE AND EFFECT 

Title V of the proposal contains two major difficulties: 

-It limits the proposal to "all product sold in U.S. commerce," which means that, despite 
Congress's constitutional authority under the Foreign Commerce Clause, international 
marketing is left unregulated. 

-It purports to preserve state and local authority, but it in fact preempts state and local 
authority in several respects: 

• It preempts more restrictive state and local youth access and retailer ( 
licensing laws, and preempts harsher state and local penalties; 

• It preserves FDCA preemption of state advertising restrictions. 
• It curtails state ability to set manufacturing performance standards. 
• It freezes state content disclosure laws for five. years after its effective date I 

(achieving in Congress what the industry has not been able to achieve in 
some state legislatures and in the courts). 

VIII. 
INDUSTRY PAYMENTS 

The cash value of the "settlement" has been advertised as $368.5 billion over 25 years, 
which is an arbitrary number because the payments and the limitations on the civil justice system 
and state law continue in perpetuity. The basic elements of the proposal are as follows: 



Tobacco Analysis 
July 18, 1997 
Page 26 

State of Minnesota, Office of the Attorney General 

Year 
Base 
Trust 
Total 

.~ 

-When the President signs the bill, the industry makes a $10 billion lwnp swn cash 
payment, which appears to go to the states [allocation to be determined later J. 

-On December 31,199822
, $8.5 billion--a $6 billion "base amount" and $2.5 billion for a 

new public health trust. 

-After that, the payment schedule looks like this:" 

2 3 4 5 6 7 . 8 9 10+ 
$7B 8 10 10 12.5 12.5 12.5 15 15 
$2.5B 3.5 4 5 2.5 2.5 2.5 
$9.5B 11.5 14 15 15 15 15 15 15 

Payments will increase by 3% or CPI each year, whichever is greater, applied to the previous 
year's payment. If the volwne of sales decreases from 1996 levels, then payments are reduced, 
with the possibility of an increase back if profitability increases despite the volwne decline. 
Payments would also have priority in bankruptcy, and the industry could not reject its payment 
obligations in a bankruptcy reorganization. 

Two other salient points: 

-The legislation would "provide" that all industry payments "be reflected in the prices 
manufacturers charge for tobacco products," which means passed through to tobacco 
conswners. This is essentially a new antitrust exemption for tobacco pricing. 

-None of the payments will be deemed fines or penalties, and all payments (including 
expressly the youth lookback penalties) are deemed to be ordinary and necessary business 
expenses and therefore tax deductible. With the projected reductions in advertising 
expenses and legal costs, most of the payment amounts will either come out of new 
industry savings or from taxpayers, with the balance passed through to conswners. The 
risk to manufacturer assets and equity appears to be virtually zero. 

Likewise, as described above in the civil liability discussion, the sharing of the liability 
on a participating industry basis (plus the credit against scheduled payment amounts) removes 
any competitive consequences from adverse litigation outcomes, and reduces substantially any 
incenti ve to change industry practices. 

22 This would be the date if the legislation passed in 1997; if not, the date would be December 
31,1999. 
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In addition, also as described above, given the ability of the industry to pay and to pass 
through the costs of any new payment obligation, the amount of the payment obligations is quite 
low. Again, the releva.nt comparison figure would be the $32 billion a year that a $2 a pack 
increase would generate, plus an any assessment based on assets and outstanding capitalization. 

AG:31072 vI 
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Thank you, Senator Hatch and members of the Committee for convening these important 
hearings. Through your deliberations, and through the historic, ongoing litigation across the 
country, we have a once-in-a-lifetime opportunity to re-define America's love-hate relationship 
with the most deadly product in history. 

We cannot squander this opportunity, I regret to say that this settlement proposal could 
become another sad chapter in the tobacco industry's long history of deception. For all its good 
intentions, the proposed settlement is a Trojan cameL 

Wall Street has figured out who would benefit. Tobacco stocks soared 20% during the 
negotiations. Investment analysts say if you pass the deal, tobacco stocks will soar another 20, 
On top of that, they say the CEO of Philip Morris will personallv make fifty million dollars on 
stock options if the deal goes through! 

So, for forty years of lies, fraud, and conspiracy, the reward is a 40% increase in stock 
value, and millions of dollars for the CEOs. If~ punishment, I want some! 

Three years ago, when I filed the second of the state tobacco lawsuits, I said this industry 
must change its ways forever, It must obey the laws that all other businesses obey. It must tell 
the truth. It must pay damages commensurate with the harm it has caused. It must answer for 
what it has done. 

On May 2nd of this year, three weeks after the secret negotiations began, I wrote my 
attorney general colleagues a letter, setting out 14 searching questions I believe must be 
addressed in any proposed resolution - beginning with the need for unfettered FDA jurisdiction 
over nicotine. Regrettably, the proposal fails to answer many of those questions. 

Instead, I believe the settlement proposal is inherently flawed because it answers the 
wron~ question. In essence, the negotiators asked themselves "How much regulation will this 
industry accept?" Mister Chairman, with the greatest respect to my good friend, Dick 
Blumenthal, and to my other colleagues, that may be an appropriate question to ask when you're 
settling lawsuits. But it's the wrong question to ask if you're establishing national health policy. 

The question for the Congress is not "What is acceptable to the tobacco industry?", but 
rather, "What is best for America?" 

Fortunately, we now have an alternative that helps us answer the right question. That 
alternative is the blueprint proposed by the distinguished panel convened by Doctors Koop and 
Kessler, which offers a template for a comprehensive tobacco policy for this country. 



Here is a foundation from which to build a comprehensive national policy -- a policy that 
will give America what the public needs, not just what the tobacco companies~, 

I suggest today that the bottom line for an effective and enduring national solution should 
be what I call "Koop-Kessler Plus." 

I specifically want to call your attention to four of the ~oop-Kessler Committee's most 
important recommendations - recommendations which document clearly how the proposed 
settlement falls short. £his, I urge you to insist that these companies pay far more money -
enough that they feel some pain for the outrageous wrongs they have committed. 

I. FDA Authority 

First, I agree with the Koop-Kessler Committee that there should be no giveback of the 
FDA's existing authority to regulate tobacco products as drug delivery devices, or its power over 
nicotine. 

2. Civil and Criminal Liability 

Second, I agree that "all currently available avenues of litigation, both civil and criminal, 
must be fully reserved (Koop-Kessler Report, page 16), with "no special rules of any kind, 
substantive or procedural" (Koop-Kessler Report, page E-3). The proposed settlement - which 
eliminates class action suits, bars claims based on addiction, ends suits by insurance companies 
and union benefit plans, and bars punitive damages - obviously fails that test. 

3. Documents 

Third, "all internal tobacco company documents that bear upon the public health must be 
disclosed" (Koop-Kessler Report, page 16), including a waiver of any claims of attomey-client 
privilege or work-product privilege (page E-3). This is crucial. In practical tenns, the proposed 
settlement would let these companies conceal forever their smokip.g guns - a million pages of 
top secret, and devastating, documents they have hidden for decades behind claims of attorney
client privilege. 

4. S tate Preemption 

Fourth, preemption of states' rights. I agree with the Koop-Kessler Committee that any 
legislation must include unambiguous non-preemption provisions, expressly protecting the 
power of states and cities to go beyond the federal standards (Koop-Kessler Report, page 16). 
Agai~, the proposed settlement falls far short and, in my view, would severely curtail the existing 
powers of states and cities. 
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5. The Monev 

Fifth, the "Plus" in my call for a "Koop-Kessler Plus" approach. 

TItis industry must feel some tinancial pain. In contrast to this goal, the proposed 
settlement would guarantee them pain-free penalties: the companies would pass the penalties 
through to smokers in price increases and would even get to deduct them from their ta"<es! 

The settlement also includes so-called "lookback" penalties, designed to "punish" the 
industry if it fails to reduce teen smoking rates. But even if the industry were to increase its 
illegal sales to kids, these penalties would amount to only about eight cents on a pack of 
cigarettes, an amount they will simply absorb as a cost of doing business. One CEO has already 
told the press he has no expectation of meeting the targeted reductions. 

I believe it's an affront to justice to cut a deal that lets the tobacco cartel pass all of the 
pain through to its customers and to ta,,<payers. To achieve justice, the companies themselves 
and their shareholders must pay. 

And, it ought to hurt! 

These cases are not about money. But they ~ about justice - justice for victims and 
their families, justice for taxpayers, justice for the public, and, yes, justice for the tobacco 
companies and their executives. That means the tobacco cartel must feel the sting of penalties 
for 40 years of lawbreaking. 

Three hundred and sixty-eight billion dollars is a lot of money. It might even be called 
intoxicating. But sober investigation will show that, in fact, it is far short of what is needed to 
serve justice. 

in putting a price-tag on the proposed settlement, my colleagues had only seen the tip of 
the iceberg of this industry's deceit. In Minnesota, we have collected two warehouses full of 
secret industry documents that my colleagues have not had a chance to examine. I believe that if 
the Congress examines those documents and understands the persuasiveness of the fraud, you 
will agree that the price must go up. 

The proposed settlement would cost about fifty cents per pack of cigarettes. Other 
countries collect far more. The Koop-Kessler Committee calls for a two-dollar per pack 
increase, citing evidence this would cut teen smoking in half (Koop-Kessler Report, page B-7). 
A leading economic expert, Professor Jeffrey Harris of M.LT., tells us the price could in fact be 
increased by $2 per pack, generating $800 billion over 25 years. Coupled with savings from 
reduced litigation and advertising expenses, this amount would be generated with minimal 
impact on the industry's overall profitability. 

The bottom ljne' Congress should not settle for a mere 15 bjllion dollars per year. when 
justice demands and the industrY Can afford to Day a great deal more. 
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Finally, Senator Hatch, today [ would like to propose a very specific, concrete step the 
Congress should take before you design a national tobacco policy that may stand as the law of 
our land for many years. 

[t is absolutelv vital that vou have the facts. This area is too important for the Congress 
to buy a pig-in-a-poke. Today [ uI~e the Congress to subpoena the treasure trove of millions of 
secret industrY documents that we have compiled in our Minnesota litigation. 

Minnesota's lawsuit is unique. We have actually succeeded in compelling this industry 
to disgorge the documents it has long hidden from the pUblic. Unlike any other case, public or 
private, we have forced the industry to create, under court supervision, two document 
warehouses into which we have forced them to deposit some 33 mjJljon pages of industry 
documents. 

At the industry's insistence, the court has sealed those documents until we go to trial 180 
days from today. Our team has been through them and, as our counsel likes to say, many of the 
things we have found aren't just smoking guns -- they're smoking howitzers! [cannot discuss 
the sealed documents, but I can give you an inkling by citing one document which was recently 
unsealed in connection with our ongoing motion practice. 

This is a document from 1958. That's nineteen fi.fiy-eight. It's a secret report by 
scientists who were sent to America by the British American Tobacco Company to study the 
scientific evidence about smoking and lung cancer. Here's what they knew six years ~ the 
first Surgeon General's Report: 

"Although there remains some doubt as to the proportion of the total lung cancer 
mortality which can fairly be attributed to smoking, scientific opinion in the 
U.S.A. does not now seriously doubt that the statistical correlation is real and 
reflects a cause and effect relationship." 

(Report on Visit to U.S.A. and Canada, H.R. Bentley, D.G.I. Felton and W.W. Reid, June II, 
1958, page 8.) 

That's what they knew in 1958. Six years later, when the Surgeon General first alleged a 
link to cancer, they were publicly outraged, -- outraged! - at the very idea! Just three years ago, 
thirty-six years after they knew the truth, they were still coming before the House of 
Representatives and telling then-Congressman Wyden, under oath, - under oath -- that smoking 
does no t cause cancer. 

I That's one example out of33 million pages. 

This month we're closing in on the crown jewels of the conspiracy: more than one 
million pages of documents that have never left their secret vaults. /vir. Scruggs hasn't seen 
them. General Blumenthal doesn't have them. The Department of Justice doesn't have them. 
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Congress doesn't have them. These documents have been sheltered behind talse claims 0 f 
attomey-client privilege. 

In our judgment, this is where the bodies are buried. 

In recent weeks, we made history when we persuaded our judge that there is sufficient 
prima facie evidence of possible industry fraud and crime for the court to appoint a Special 
Master to review these secret documents in camera, to decide how many of them must be made 
public.· That process is on a fast track. The Special Master IS holding a hearing even as we' speak 
today, and hopes to complete his review by mid-autumn. 

But, the industry hopes desperately that you will act first, without seeing these 
documents. They want you to adopt the proposed settlement, which would terminate our lawsuit 
and squelch our efforts to get these documents. The proposed settlement, which purports to 
disclose the truth, would substitute a charade the industry tried to unsuccessfully foist on our 
court: a page-by-page, document-by-document mini-trial review that lets them stall disclosure 
for decades. 

Mister Chairman, I believe you need these documents. You need to know what the 
industry knows about how to make cigarettes less hazardous - and they know plenty. You need 
to know what the industry knows about manipulating nicotine, manipulating kids, and 
manipulating public policy. And they know plenty. You need to know whether they have 
intentionally lied to the Congress over the years. Only then will you be in a position to make 
good policy. Only then will you be in a position to decide what penalties are appropriate and 
whether they should be allowed to pass them on to their customers or deduct them on their taxes. 

So, I ask the Committee to subpoena the key documents from our document depositories. 
Join us in prying loose the treasure trove of documents hidden behind false claims of privilege. 
We will be happy to work with you in going before Judge Fitzpatrick in St. Paul, to work within 
the framework of his protective orders, or to seek modifications if need be. We want to ensure 
that Congress can fashion effective national policy, so that this time we find real solutions and 
don't become victims of a Trojan camel. 

AG:JIOS8vl 
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Candidate A says this plan is the best way to stop the 3,000 kids who start smoking every day 
smoking because it will ban the tobacco advertising directed at kids, make tobacc;o. 
anti-smoking education programs, and put tough new controls on the sale of 

Candidate B says we must stop youth smoking, but we don't need higher 
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Ihejbllowing .\'ummmy is based on a national survey of 1012 American adults (780 regi,~t"r(-'d 
vot~n) condllcted for The Mellman Group. The survey was conducted Fehrumy 19-22, 199fl. 
"!lie margin ()f error for the tolal sample is +/~ 3.1 %. 

Our recently cOnJllleted survey yields three key conclusions: 1. There is strong support for 
a tobacco contl'ol plan, based on the ACS principals; 2, Few Americans are opposed to 
limiting tobacco companies' liability, especially if it w;n help pass a plan; 3. Health lind 
anti-smoking prog"ams are considered priority recipients for tobacco tax revenues. 

Support for A Natioqal :robacco Control 
Phm .Is Strong 

A large majority of voters favor a 
national tobacco control plan! that indudes a 
$1.50 cigarette tax increase over three years, 

F.D,A. regulation of nicotine. full disclosure 
of tobacco product ingredients, and 
preemption. Fifty-six percent (56%) of 
Americans favor such a .plan while just 25% 
oppose it. Nearly half(47%) strongly favor 
this plan. 

IQuc~tion wording: A n(ltional tobacco control plan is being considered that would increas~ cl1!(Jrerl'~ 
laxI's by one dol/ar andf!fty cents per pack over thre. year.' and severely penalize the 10b,1<'eo il/duSII)' :;:,.ou1h 
slIWkiNK NIle .. do nol drop sigllijicall1ly. The plan would include new regulations on the sale, ",allu/oct"r •. 
iab,,/inx. "',d marketing o.{tobacco product<, particularly to kids, In addition, the FlJ.A. ",,,,,Id be giwn ,·onlpir<lp. 
aulh~rity!o rexu/a/e nicotine as a drug and tobacco companle~ would be required fO disclose an mgreditt1t!s in 
their robacw products. Stat"s and locolities would be able to adopt stronger tobacco con/rollaws thaN e.n..-: <>: 
Ihe/edera/ Je''/l~'. Do you/avor or oppuse this national tobacco control plnn or don't you h(we 1m-opinion Oil ihiJ? 
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Support peaks among residents of the Northeast (66%-22%), the West (63%-23%). and 
older Americans (63%-20% among those 50 and up; 64%-19% among women older than 44j 
SOlltherners (48%-27%) and 40-49 year olds (46%-36%) are least supportive, though even 
aOlOl'g these groups more favor the plan than oppose it. 

CUfre,)! support for the national tobacco control plan we tested is slightly higher than 
support for the national tobacco 
settlement we tested for ACS last June 
(51%-29%) and July (52%-33%). 

F.O.A. authority to regulate 
nicotine continues to be a popular 
provision of ()~tional tobacco control. 
Sixty percent (60%) favor this provision 
while less than a third (31 %) oppose it. 
While Sllppolt for r,o,A. regulatory 
authority has decreased since last June 
(69% favor-25% oppose), when it was the 
subject of daily press discussions, the 
current level of support for this provision 
remains strong. 

liE 6/97 I!I ~198 

Lilnitinll Li~bilitv..Is Not A Central :Issue. Few Oppose Trading Limited Liabilfu,flg.A 
Good National Tobacco Control Plan 

----.. There b Dh'i.ion O,·"r . 
G"arantcolng Tbe;~I?IJ,t\l 

As 

The future legal liability of tobacco 
companies is not a central issue to the 
general public. Only a minority (39%) 
believe it is important for people to have 
the ability to sue tobacco companies part 
of a national tobacco control plan. While 
nearly the same number (37%) consider 
this unimportant, and another 25% are 
unsure, 

When asked about specific 
'" i.. provisions of the plan that deal with 

sniokers' rights to sue, majorities support 
provisions which limit both compensatory 

(67%) oppose a provision which says "smokers would be able to sue tobacco companies for )((' 
and punitive damages. Nearly 7 in 10 \ 

compensatof)' damages, which are payments for expenses like medical bills. attorneys' fees, and . 
lost wages that result from smoking," while a small minority (24%) favor that provision, The 
level of opposition has increased dramatically from June 1997, when 48% opposed compensatory 
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damages and 44% favored them. 

Americans are somewhat more interested in enabling victims to punish tobacco companies 
through punitive damages, though there is net opposition to allowing punitive damages, as welL 
Half(SO'%) favor a pro\'ision which says "smokers would not be able to sue tobacco companies 
for punitive damages, which are damages above and beyond compensating victims for co<;ts they 
have incurred as a result of smoking-related diseases and are designed to punish tobacco 
companies," while 41 % oppose denying punitive damages. 

Finally, just 10% believe 
"Congress should not pass a national 
tobacco control plan that limits people's 
ability to sue tobacco companies." About 
a qllarter (26%) take the view that limiting 
liability is worth it to pass a good plan, 
while J 9% want no plan passed at all. The 
fact tbat 45% have no opinion on this 
question suggests that Americans are not 
particularly familiar with or engaged by 
issues oflegal liability. 

After hearing arguments on all 
three sides of this issue, the number who 
believe limiting liability is worth it in order 

'.' " 

j 
Congrr~ should not pass SiiR' ""'" . ': 

Bny plan thallimils the IIIIiIit 11"" .' 
ability to $ue I . : 

WDrth limiting: (he ability: ~i.~ii*~~~~ ~ 
to &ue 10 gel'll good plan _ ~2~ .. ' 

Cong:f'V;::j~ $houJd not pus ~tl~~ 
any national pia" at aU 1III11~"'4' 

6Withl)vt9rg;.JIT,6r.tI ;liWi!h .i'pl,1rne"·I~ . 
. lI.o!'M"~.~.~ 

to pass the rest of the plan increases to 32%, though the number who say Congress should not 
pass any plan at all also increases, to 27%. Uncertainty about this issue remains high (10% riot 
sure). Registered voters are nearly identical in their opinion of this tradeoff. 

~1lth Research a.nd .'~nti-SmoJdng Education Progl'ams Are the Preferred Use ofTQ.iE.lcco 
!&.!.,Ilp.lLl!Y.l?aym en ts 

~ Americans give priority to using tobacco company payments to fund health and tobac(;o-
\~ related programs over federal debt reduction, A quarter (21%) say funding additional health 

research on cancer and heart disease should be given top priority and another 16% consid~r this 
to be. second m(l~t important (37% total), Funding anti-smoking education programs for kids is 
given "top" priority by 18% and "second" priority by 11 % (29% total). Using tobacco money for 
reducing the national debt is least popular. Reimbursing the states for their costs is also a lesser 
priority for most A!nericans. 
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NATIONAL OMNIBUS SURVEY 
NATIONAL TOBACCO CONTROL PLAN 

February 24, 1998 

I. Are yOll cum:lltly registered to vote at this address? 
~s ....... ...................... ,.n 
no 
dk 

...................... 24 
.......... .................... 0 

p, 05 

2. A national tobacco control plan is being considered that would increase cigarette taxes by one dollar and fifty 
ceots per pack over three years and severely penalize the tobacco industry if youth smoking rates do no! drop 
significantly, The plan would include new regulations on the sale, manufacture, labeling, and marketing of tobacco 
products, pal1icularly to kids. In addition, the F.D.A. would be given complete authority to regulate nicotine as a 
drug and tobacco companies would be required to disclose all ingredients in their tobacco products. States and 
localities would be able to adopt stronger tobacco control laws than exist at the federal level. Do you favor or 
oppose this national tobacco control plan or don't you have an opinion on this? [W "FAVOR" OR "O}'POSE", 
ASK:] Do you strongly (favor/oppose) or not strongly (favor/oppose) this plan? 

stmngly favor .... . .............. , ... ,. ............ 47 56 
not strongly favor ...................................... , . . . 9 
not strollgly oppose ..... . . . .. ............ .......... ..... 5 
strongly oppose ......... , .............. , . . . . . . . . . . . . . .. 20 25 
dk ...... . .. . . ..... . ........... , .............. 20 

RF.SUME ASKING E\'F.~RYONE 
Now I'm going to list some of the possible provisions of this national tobacco control plan. For each of the. 
provisions I read, please tell me if you favor or oppose that particular proviSion. If you aren't sure how you feel 
about any specific provision, just say so and we wiU go '1,.1. IFOLLOW ALL "FAVOR" OR "OPPOSE" 
WITH:) Do you strongly (favor/oppose) or only somewhat (favor/oppose) that? 

fROTATE BY QUESTION Q.3-Q.5] 
__ 3. The Food and Dnlg Administration, or F.D.A., would 
regulate nicotine as a drug ..... . . . . . . . . . . . . . . . . . . . . . . 
JllNE 1997 . .................... . - . . . . . . . . . . . . 

__ 4. Smokers would be able to sue tobacco companies 
for compensatory damages. which are payments for expenses 
like medical bills, attorneys' fees, and lost wages 
that result from smoking . . . . . . . . . . . . - - . . . . ......... 
.J lJNE 1997 .... . . . . . . . . , , . . . , . . . . . , . . 

__ 5. Smokers would JlQ! be able to sue tobacco companies 
fllT punitive damages, which are damages above and beyond 
compensating victims for costs they have incurred as a result 
of ~Jl\oking-reJated diseases and are designed to punish tobacco 
cOlliparues .. 

strong .what swhat str"ng 
favor favOr oppose oppo~c OK 

42 18 II 20 <) 

48 21 8 17 5 

17 7 lS 52 9 

27 17 12 36 8 

34 
JUNE 1997 ............ . ............................ , 35 

16 
20 

12 
13 

29 
26 

10 
7 
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2 --------------_ ... _._--_ .. _-_._---
(i. How imporidnt is it to you personally, that as part ofa ni,tional tobacco control plan, people continue to have the 
ability to sue tobacco c<:>mpanies? Is having the ability to sue tobacco companies a very important, somewhat 
important, somewhat uninlpoltant. or very unimportant part ofa national tobacco control plan - or don't you have 
an opinion 011 this" 

very important . . . . . . . . . .. . ... ,.......................... 17 
somewha t important . . . . . . . . . . .. , . , , . . . . . . . . . . . . . . . . . . . . . . . 22 
somewhat unimportant ............... , ............. , ......... ,. 13 
\'ery unil11portant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
dk :. . ................. , ......... , . , .. 25 

SPLIT SAMPLE A 
7. Which of the following statements is closer to your own point of view? 
[Rf.AO ,\NIl ROTATE) 
._Congress should not pass any natiotlal tobacco c.ontrol plan that limits people's 
ability to sue tobacco companies ,........ ............................. 10 
or 
.. _If pa,sing a national tobacco control plan requires limiting people's ability to sue 
tobacco companies, it is wOl1h limiting the lawsuits to get a good tobacco 
cowel plan ................................. _ ................ 26 
or 
_Congress should not pass any national tobacco control plan at all ............ ' 19 
or 
I'm not sure about this .... . .................................... 45 

SPLIT SAMPLE B 
8. Which oflhe following statements is closer to your Slwri point of view? 
(REAOAND ROTATE] 
__ .Congress should not pass any national tobacco control plan that limits people's 
ability to sue tobacco companies because tobacco companies have lied to the public 
about the dangers of smoking and have manipulated nicotine levels in cigarettes so 
as to cause addiction. tobacco companies must be forced to re-pay their victims for 
the pain and suffering tobacco products have caused . . . . . . . . . . . . . . . . . . . . . . .. 11 
or 
__ If passing a national tObacco control plan requires limiting people's ability to sue 
tobacco comparJes, it is worth limiting the lawsuits to get a good tobacco control plan. 
Lawsuits are-jusl about money, while a national tobacco control plan can start now to 
SH,'e the lives of a million kids who \~;I1 not start smoking. The plan will strictly 
regulate tobac-co companies, end cigarette advertising targeted at our kids, and force 
tobacco companies to pay hundreds ofbiUiolls of dollars in penalties to help 
fund anti-smoking education .......................................... 32 
Ill' 

_Congress should not pass any national tobacco control plan at all because there is 
alreRdy too much government regulation and too many taxes. The goverlUllent should 
not put special taxes and regulations on behavior that is perfectly legal .......... 27 
or 
I'm not sure about tillS ...... 30 

39 

37 
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RESUME ASKING E\rERVONE 
9. (f Congress passes this plan, the tobacco companies will end up paying billions of dollars to the federal 
government. \~11ich of the following do you think should be the top priority for how this money is spent? 

10. Wllich is the ~~£.Q!l!l...!!.loSt important priority? 
(REAi.) LIST AND ROTATE. 
MARK ONLY ONE ANSWER IN EACH COLlJl\'IN] 

funding additional health research on cancer and heart disease ...... . 
_providing additional funding for Medicare ......................... . 
_Tt!ducing the national debt .' .................................. . 
__ nJl1ding anti-smoking education programs for kids ...... '.' .. : .... . 
_rcimbmsing slate gowrnments for money they have spent on health care 

programs to treat tobacco-related diseases ............................ . 
helping tobacco fanners hurt bv the decrease in tobacco sales ............. . 

---redllcing the federal inc.Qtnc ta~ for all Americans ....................... . 
_nonding child care and child development programs. . . . . . . . . . . ...... . 
other 1\·OLIISPEClFY:._. __ . 1 ." 
aIiIVOL! ........................................... . 
nOlle (VOL( ...... , ................................ . 
DK . .. .... ............................ . ........ . 

~ Il- (\N. L £.N"'--

,,, 
21 
8 
7 

18 

8 
5 
12 
1 I 
1 

3 
I 
5 
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16 J7 
13 11 
8 15 
II 29 

8 16 
<I C) 

12 24 
13 24 
0 I 
I 4 
2 3 
13 18 
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I Tobacco 

The Republicans could win with a skinny bill that would die in Senate 
filibuster and then just take the posture that they tried to do something about 
tobacco. But we have a winning position. We would have a winning bill that 
included the settlement, and have an even better bill that settles the federal and 
state claims and raises the price of cigarettes. We have the leadership mantle 
here, and could survive a veto if we stood for a tougher bill. The only cost might 
be to give some of the money for a Republican tax cut that would only further 
weaken them by taking the fiscal issues completely off of the table. 

But the goal is accomplishment, not stalemate. 

In general, do you think that we have to take stem measures against tobacco 
companies, moderate measures against tobacco companies or no real measures to 
curb the marketing by tobacco companies towards children? 

Tot D .. R .. . ::. :: ..... ,": H"' 

Stern 62 61 62 63 
Moderate 19 24 14 19 
No real measures 19 15 24 18 

Who do you trust more on questions concerning tobacco legislation -
[Clinton/Democrats] or the Republicans in Congress? 

. Tot·· D 'R '::J;.:' 

Clinton 43 63 20 54 
Republicans 37 16 71 10 
Democrats 39 65 6 44 
Republicans 21 15 39 15 

43% say that we should pass some measures against Ihe tobacco companies to get 
them 10 reduce·iheir marketing to kids but not penalize them excessively or raise the 
price of Cii'iarettes; 48% say that we should pass tougher legislation that raises the price 
of cigarettes and that settles all the law suits against tobacco with $368 billion in 
penalties that go to programs that help taxpayers and compensate them for the loss. 

Party. . . 'G.eijder.: . ','.4J8.·.·.···; ·.,~inok~ 
. Tot . D 

.. 

"R' OJ M:, F ;:"<3S{ >35" '.·Y::: :.' N ." 
: •• ", c .•. 

Pass some measures! but 43 58 33 38 38 47 63 36 50 41 
not penalize them 
Pass tougher legislation 48 34 54 56 53 44 35 53 48 49 



GOP Bill 

Here are some things that could be done.:Foreach. on~i '. .... .:Strongly. 
please tell me if you strongly supp()rt. some""hatsupport;· .. 'C" ·~uppOrt· 
somewhat oJlpose or strongly op!,ose this.mea§u~e7··· .... ,.' ......... . 

Strongly .. ' Total' .Total '.:: <.Dem.GOP INO 
Support ..Siippoit . .Opj)ose .' . . 

Enhance the warnings on tobacco 59 77 17 56 52 67 
License tobacco retailers 46 67 25 43 40 55 
Force big Tobacco to pay $1 billion 46 65 29 44 31 60 
a year for ads against tobacco and 
anti-drug enforcement 
Fund expanded state efforts to ban 44 61 34 30 43 60 

I sale of alcohol, tobacco, and illegal 
drugs 
Expand FDA authority on tobacco 42 66 24 46 29 49 
Don't give the tobacco interests 40 54 32 31 31 58 
any immunity and don't settle the 
law suits against them, 

Suppose there was a bill that included all of these measures. Would you support or 
oppose this bill? . 

63/29% support/oppose 
Democrats: 55/38%; Republicans: 63133%; Independents: 72119% 

Now suppose it was Republicans who sponsored the bill. Would you support or oppose 
it? 

62128% support/oppose 
Democrats: 49/37%; Republicans: 61/30%; Independents: 75119% 

Suppose President Clinton said that this bill was inadequate - and that it was too little to 
deal with the problem of tobacco marketing to teens. Given that would you support or 
oppose this bill? 

51/36% support/oppose 
Democrats: 51/33%; Republicans: 46/41%; Independents: 57/35% 

If President Clinton vetoed the Republican tobacco bill, saying that we need to be 
tougher on tobacco, would you say that you would support or oppose his veto of the 

. bill? 

49/37% support/oppose the veto 
. Democrats: 59/38%; Republicans: 37/46%; Independents: 49/40% 
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A Tough Bill WITH IMMUNITY 

.. 
Str!)IY 'Iy Support .. , 

.. StrO.n,9fy . . Tota': ,<':' .TotaL '. ·oem:· GOP . 
Support . Support: . Oppose".·'. " " 

Banning advertising to kids by tobacco 73 82 18 77 76 
comeanies 

r Regulating Nicotine by the FDA as a drug, 57 77 21 53 50 
so its content could be restricted 
~ine the tobacco companies $60 billion for 42 55 40 45 31 
. their harm caused smokers 
r Raise the price of cigarettes to discourage 52 63 30 53 54 
I smoking by up to $1,50, a pack to fund 

programs such a expanded medical 
research 
Give tobacco companies immunity from 31 52 36 32 35 
further suits in exchange for $368 billion in 

. fines and penalties that are used for things 
\ like a medical research fund, 

Would you support or oppose a tobacco bill with all of these elements in it? 

63/27% support/oppose 
Democrats: 57129%; Republicans: 68128%; Independents: 68/25% 

Which is a better bill - the first one or the second one? 

31/39% firsUsecond (30% don't know) 
Democrats: 29149%; Republicans: 25141%; Independents: 40128% 

54/25% support/oppose President Clinton vetoing the first bill with lighter provisions and 
penalties and favoring the bill with these provisions, 

DI!(]10crats: 62/16%; Republicans: 44133%; Independents: 55130% 

A Tough Bill WITHOUT Immunity 

If President Clinton vetoed this Republican tobacco bill, saying that we need to be 
tougher on tobacco, 57/37% support loppose his veto of the bill. 

Democrats 74119%; Republicans 26/63%; Independents 64135% 
Male 63135%; Female 52139%; Smokers 49149%; Non-Smokers 60134% 

.Ind 

66 

66 

50 

53 

30 
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If President Clinton proposed an alternate bill that doesn't give the tobacco interests any 
immunity and doesn't settle the law suits against them BUT it does raise the price of 
cigarettes $1.50 a pack and uses the revenues for health research and providing health 
care to poor children- 61/36% support/oppose this bill. 

61 % support (37% strongly + 24% somewhat support) 
36% oppose (23% strongly + 13% somewhat oppose) 

Which bill do you favor the Republican's that doesn't raise the price of cigarettes or 
President Clinton's that uses revenues from a $1.50 increase to fund health programs? 

32% Republicans; 56% President Clinton's 

Democrats 13/75%; Republicans 62133%; Independents 29/53% 
Male 33155%; Female 31/56%; Smokers 58130%; Non-Smokers 2 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: 
Subject: Tobacco Bill 

In my previous life, I did a fair amount of work on tobacco regulation. So, here's a thought 
about the legislative situation for what it's worth .. 

If we end up with a narrow bill and we are looking to good things to add to it, one 
possibility is a provision overturning the preemptive effect of the 1969 Cigarette Act. That would 
have two effects. First, it would allow tort actions to proceed on a failure to warn theor . We have 
already seen that CIPO one WI create I ICU ties for private tort plaintiffs. And, I'm afraid it could 
be a tremendous barrier to the success of the state suits, at least in many cases. Second, and more 
importantly, it would allow states and 'osalities t9 reg"late marketing . 
. - A year ago, I would have said that it is unthinkable that more than a handful of Republicans 

would go along with eliminating preemption. But they are obviously looking for something to do, 
and there may be some appeal to the idea of returning power to the states. So there may even be 
Rep. leadership interest in doing it. 
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DRAFT 

At the 11:00 a.m. meeting on July 7, we were asked to draft 
proposed legislation providing that (1) state-law tort suits 
relating to tobacco products would not be subject to preemption; 
(2) the scope of FDA's authority to exempt state and local 
requirements from preemption under 21 U.S.C. 360k(b) would be 
preserved; and (3) the adoption of federal requirements relating 
to tobacco products should not foreclose states and their 
political subdivisions from adopting more stringent requirements. 
The draft legislation appears below. 

Preemption. 

(a) Neither Section 521(a) of the Federal Food, Drug and 
Cosmetic Act, 21 U.S.C. 360k(a), nor any provision of this 
legislation, shall be construed to preempt any state-law tort 
action relating to tobacco products. 

(b) Nothing in this legislation alters the scope of the 
Secretary's authority under 21 U.S.C. 360k(b) to exempt any state 
or local requirement with respect to tobacco products from 
preemption under 21 U.S.C. 360k(a). 

(c) Neither Section 521(a) of the Federal Food, Drug and 
Cosmetic Act, 21 U.S.C. 360k(a), nor any provision of this 
legislation, shall be construed to prohibit any State or 
political subdivision of a State from establishing or continuing 
in effect any requirement with respect to tobacco products that 
is more stringent than any federal requirement applicable to such 
products. 
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Other Preemption Issues 

In addition to the preemption issues specifically covered by the proposed settlement, other 
preemption issues are raised by starutes that directly regulate tobacco products and by express 
exclusionary provisions found in the enabling starutes for various federal agencies. 

The Federal Cigarette Labeling and Advertising Act, 15 U.S.C. 1331 

The main focus of the Cigarette Act is the requirement that four specific rotating health 
messages be displayed on package labels and in advertising of cigarettes. One of the stated 
policies of this act was to 

establish a comprehensive Federal program to deal with cigarette labeling and 
advertising with respect to any relationship between smoking and health, 
whereby >I< >I< >I< 

(2) commerce and the national economy may be (A) protected to the 
maximum extent consistent with this declared policy and (B) not impeded 
by diverse, nonuniform. and confusing cigarette labeling and advertising 
regulations .... 

To further this purpose, the Act provides that no statement relating to smoking and health. 
other than the proscribed four rotating warnings shall be required on any cigarette package and 

No requirement or prohibition based on smoking and health shall be imposed 
under State law with respect to the advertising or promotion of any cigarettes 
the packages of which are labeled in conformity with the provisions of this Act. 

The first preemption issue. that forbidding any federal or state entity from requiring any 
warnings on packages in addition to the four required warnings, is addressed directly in the 
proposed settlement and is a legitimate concern. New warnings are provided and FDA is 
granted authority to change the messages at a future date. This provision covers both 
packaging and ad vertis ing. 

The second preemption issue. that forbidding state entities from enacting any regulation of 
advertising and promotion predicated on a smoking and health basis. is not addressed in the 
proposed settlement and presumably therefore still pertains. The Supreme Court has 
interpreted this provision as precluding certain common law damage actions. in addition to 
positive enactments by a state legislature. I In Cipollone v Ligggett Group. 505 U.S. 504 

In two subsequent actions, the Supreme Court has let 
stand state regulation of tobacco advertising ostensibly based on 
justifications other than smoking and health. Manginj y. R.J. 
Reynolds Tobacco Co.875 P.2d 73 (Cal. en bane), eert. denied, 115 
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(1992), the Court found that common law damages actions were preempted by the Cigarette 
Act because such actions constituted "requirements or prohibitions" within the meaning of the 
preemption provision. 

[Clommon law damages actions ... are premised on the existence of a legal duty 
and it is difficult to say that such actions do not impose "requirements or 
prohibitions." 505 U. S. at 522. 

This second preemption serves no useful purpose and prevents those states which wish to 
provide additional protections in regulating advertising or in enabling persons to bring tort 
actions, from enacting legislation or making court action available to their citizens. 

There is no similar problematic preemption provision in the Comprehensive Smokeless 
Tobacco Health Education Act of 1986, 15 U.S.C. 4401. The two preemption provisions in 
that Act provide that no statement relating to the use of smokeless tobacco products and health, 
other than the required statements, shall be required by any Federal agency, or State or local 
starute or regulation to appear on any package or in any advertisement of a smokeless tobacco 
product. Finally, the Act states that nothing in the Act will relieve any person from liability at 
common law or under a state's starutory law. 

/ The Consumer Product Safety Commission 

The Consumer Product Safety Act, 15 U.S.C. 2051, states that its purpose is to protect the 
public against unreasonable risks of injury associated with consumer products. It authorizes 
the CPSC to promulgate consumer product safety standards for a consumer product when such 
standards are "reasonably necessary to prevent or reduce an unreasonable risk of injury 
associated with such product." 15 U.S.C. 2056. However, the definition section of the starute 
expressly excludes tobacco and tobacco products from the definition of "consumer products." 
15 U.S.C. § 2052(a)(1)(B). 

The Federal Hazardous Substances Act (FHSA), 15 U.S.C. 1261, also administered by CPSC 
and which prohibits the introduction into commerce of any misbranded hazardous substance, 
similarly excludes tobacco pro·ducts. This later exclusion resulted from congressional 
amendment of the FHSA to exclude cigarettes following a court ruling that CPSChad the 
power to regulate high-tar cigarettes under the FHSA. The stated congressional reason for 
excluding tobacco products was to save CPSC from "exhaust[ing] its resources and ... [thUS, 
being] unable to address the other safety issues with which it must be concerned." S. Rep. No. 
251, 94th Cong., 2d Sess. (1976). 

S. Ct. 577 (1994) and Penn Advertisingof Baltimore. Inc. y. Mayor 
and City Counsel 63 F.3rd 1318 (4th Cir. 1995), vacated, 116 s. 
Ct. 2575 (1996), aff'd on remand, 101 F. 3rd 332 (4th Cir. 1996), 
cert. denied, 117 S. Ct. 1569 (1997). 
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Although these exclusions may prevent potentially conflicting regulation of tobacco products in 
the area of warning labels concerning the health of the smoker, they have also prevented CPSC 
from enacting final standards for the testing and mandating of more fue-resistant cigarettes. In 
1984 (The Cigarette Safety Act of 1984 , P.L. 98-567) and again in 1990 (Fire Safe Cigarette 
Act of 1990, P.L. 101-352), Congress charged CPSC with the responsibility to oversee the 
development and design of a performance standard to reduce cigarette ignition propensity. In 
1993, CPSC reported to Congress that it had concluded "that it is practicable to develop a 
performance standard to reduce cigarette ignition propensity ... " (Overview Practicabjlity of 
Developing a Performance Standard to Reduce Cigarette Ignition Propensity) However, CPSC 
lacked jurisdiction to implement its recommendation and require that cigarettes be tested to 
determine their fue hazard. Elimination of one or both of the relevant exclusions would permit 
CPSC to complete its work on this project and allow it to explore what, if any, other consumer 
hazards exist. 

Toxic Substances Control Act and Controlled Substances Act 

Two other statutes contain explicit exclusion of tobacco from their Acts' coverage, the Toxic 
Substances Control Act (TSCA), 15 U.S.C. 2601 and the Controlled Substances Act (CSA), 21 
U.S.C. 801. Under the TSCA, the Environmental Protection Agency is authorized to regulate 
hazardous chemical substances, excluding tobacco. 

The CSA prohibits the manufacture, distribution or dispensing of a controlled substance. 
FDA, as part of the Department of Health and Human Services, independently reviews drugs 
with abuse potential and makes recommendations to the Drug Enforcement Administration 
(DEA) on whether, and to what extent, substances should be controlled under the various 
schedules. Controlled substances are thus subject to special requirements under DEA's 
jurisdiction. In addition, FDA retains jurisdiction to regulate the research and marketing of 
these products. However, because the CSA excludes tobacco products, these additional 
controls are not available. 

3 
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Record Type: Record 

To: 8ruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Laura Emmett/WHO/EOP, Cynthia Oailard/OPO/EOP 

cc: 
Subject: Talking points for a Rubin call to Bible 

~ 
bible.wp Treasury prepared these talking points for a Rubin return call to Bible. I think they're fine 

-- please let me know by tomorrow morning if you want to review them (otherwise I'll give Gruber 
the go ahead.1 

The talking points reiterate our publicly stated position on price estimates, in response to a June 
11 th fax Geoffrey Bible sent Rubin of two "independent" analyses of the Treasury analysis of 
McCain (sent to Hatch). 



June 23, 1998 

MEMORANDUM TO: SECRETARY RUBIN 

FROM: JONATHAN GRUBER 

RE: Call to Geoffrey Bible 

Action Forcing Event 

Phillip Morris CEO Geoffrey Bible sent you a letter containing two critiques of the 
Administration's analysis ofS.1415, the McCain bill. The analysis to which he refers was 
provided to the Senate Judiciary Committee on May II, in response to a request from Chairman 
Hatch to Deputy Secretary Summers. In your retum call, you reiterate the broad position that we 
presented in that analysis, while recognizing the uncertainties that underlie the study of this 
difficult topic. 

Background 

At his testimony before the Senate Judiciary Committee on April 30, Deputy Secretary Summers 
was directly challenged by Chairman Hatch to justify in detail the Administration's conclusions 
that the McCain bill would raise the price of cigarettes by $1.10 per pack (in real terms) in 2003. 

• Tax Policy and Economic Policy worked together to produce this analysis over the next 
10 days, and it is attached as Tab C 

• Subsequent to our analysis, the Joint Tax Committee issued an analysis which found that 
the price of cigarettes would actually rise by $1.68 (constant 1998 dollars) in 2003. This 
difference was largely based on different assumptions about the baseline quantity of 
cigarettes consumed, the amount of smuggling that would arise from this legislation, the 
response of state taxes to this federally mandated price increase, and retail and wholesale 
mark-ups. 

• In the wake of this news, the McCain bill was augmented by adding a "volume 
adjustment" which would lower the government receipts as cigarette volumes declined, to 
guarantee that the price would not rise by more than $1.10 in 2003. 

The letter that you received (attached as Tab B) contains two "independent" re-analyses of the 
letter that was sent to the Judiciary Committee. 

• The letters contain a large amount of sharp rhetoric, but the cover note from Mr. Bible 
asks you to ignore this and focus on the analysis. 



• Their analysis is fundamentally flawed or confused in some areas, and in others areas 
differ from Administration analysis because of honest scientific uncertainty. On some 
topics where there is some uncertainty, the administration has staked out a clear position. 

• An example of the fundamental flaws in the analysis is the consideration of youth 
smoking. There is a clear scientific consensus that youth smoking is highly responsive to 
price, but this is ignored by both reviewers. 

• An example of a confused point is the first reviewer's criticism of the Treasury price 
analysis. He argues that the analysis assumes the price elasticity falls as price rises, when 
the opposite is true. The price differences he attributes to differences in behavioral 
assumptions are actually due to his confusion between real and nominal prices. 

• An example of the honest uncertainty is analyses of how the price responsiveness of 
smoking will change as the price rises by a large amount. 

• An example of the last category is smuggling. There is some legitimate uncertainty about 
the impact of the McCain bill on smuggling. But we believe strongly, and have stated 
repeatedly in testimony, that smuggling will not be a significant problem given the 
impressive new enforcement regime that we are putting into place. 

I attach as Tab A talking points for your call to Mr. Bible. 

Recommendation 

That you call Mr. Bible, relying on the attached talking points .. 

Yes No Let's Discuss 

., 



Talking Points for Call to Geoffrey Bible 

• Measuring the effect of comprehensive tobacco legislation on the price of cigarettes in the 
U.S. is an analytically difficult task that incorporates a large number of uncertainties. It is 
impossible to measure the effect of such legislation without making a number of 
assumptions and projections about an environment that is without historical parallel in the 
U.S. 

• These types of scientific uncertainties lead to a number of the disagreements that your 
reviewers had with our analysis. On questions such as whether smokers are more or less 
responsive to small versus large price changes, there is no clear right answer. But in 
every such case we chose an assumption which was completely consistent with the extant 
scientific literature. 

• In other important areas, we disagree quite strongly with your reviewers. Two such areas 
are the responsiveness of youth smoking to price, and the extent of smuggling that will 
arise from a comprehensive tobacco settlement such as the McCain bill. 

• On the former, there is a clear scientific consensus that youths are very responsive to the 
price of cigarettes. This is confirmed by international evidence from Canada during the 
1980s, where the price of cigarettes rose by 90% and youth smoking fell in half . .Indeed, 
it is confirmed by analysis contained in internal documents from Phillip Morris and the 
other tobacco companies. 

• On the latter, we believe quite strongly that the creation of a sound regulatory system
one that will close the distribution chain for tobacco products - will ensure that the 
diversion and smuggling of tobacco can be effectively controlled and will not defeat the 
purposes of comprehensive tobacco legislation. 

• Thus, while we recognize the uncertainty that underlies this exercise, we stand by our 
analysis, and we would apply the same basic methodology to analyzing future bills on 
this topic that emerge from the Congress. 

• We hope that we can work with you in trying to pass comprehensive tobacco legislation 
this year. 

Background - Specific Topics 

Volume Adjustment: In the wake ofan unfavorable score of the price per pack effects of the 
McCain bill by JCT, the bill was augmented by adding a "volume adjustment" which would 
lower the government receipts as cigarette volumes declined, to guarantee that the cost per pack 
to the manufacturer would not rise by more than $1.10 (1998 dollars) in 2003. This volume 
adjustment takes as its base 80% of 1997 volumes, which is criticized by Mr. Bible. 

But the reason for this is quite simple: the payment stream included in the McCain bill already 



had an "implicit" volume adjustment built in, which had the payments decline over time to 
reflect the fact that we expected a fall in volume. The 80% adjustment was simply picked so 
that, given our assumptions on volume decline, we would guarantee cost per pack increase of 
$1. \0 real. This is indeed the cost per pack increase "score" provided by JCT on the revised bill. 

The key point is that with this volume adjustment, the manufacturer per pack cost 
increment due to the base payments in the bill is guaranteed to be no greater than $1.10 
real. This seems to be misunderstood by both the reviewers and by Bible. 

The Evolution of Price Responsiveness: Contrary to the statement by the first reviewer, our 
model assumes that the price responsiveness of smokers rises as the price rises. But because the 
model is slightly non-linear, it takes larger and larger absolute price increases to generate the 
same quantity reduction. It is in this sense that the model is consistent with the intuition that as 
the price rises, the market is composed of more and more committed smokers. Our model, 
moreover, is consistent with several influential empirical studies. The criticism of it offered by 
the first reviewer is without empirical or theoretical basis.j 

Smuggling: The regulatory regime we envision has three essential elements. First, all entities in 
the distribution chain for tobacco products - manufacturers, wholesalers, exporters, importers, 
distributors and retailers - should be required to hold a license or a permit. Licensing of retailers 
could be done at the state level. Licenses would be issued based on certain clearly specified 
criteria and could be revoked or suspended for certain specified violations. Those conducting 
business without a license would be subject to penalties. Licensed entities should only be 
authorized to sell tobacco products to other licensed entities. Second, legislation should require 
the marking, branding and identification of packages of tobacco products intended for domestic 
distribution and for export so that they may not be diverted or smuggled in circumvention of the 
legitimate channels of distribution. Third, any regulatory proposal should include penalty and 
administrative provisions that will allow for effective, efficient and uniform enforcement of 
controls over distribution. 

With the necessary regulatory provisions in place to deal with potential smuggling, we 
assume there will not be an increase in smuggling for several reasons. First, the "closed" 
distribution scheme would limit drastically smugglers' ability to enter products into a 
legitimate distribution channel. Potential black marketeers will not be able to move products 
through legitimate wholesalers or distributors. Nor will they be able to sell products to retail 
consumers at the local convenience stores or other licensed retail outlets. Instead. without a 
way to place contraband products in the market legally, smugglers would have to sell 
cigarettes outside channels of legitimate distribution. This would be a risky proposition and 
one we do not believe will represent a significant problem. Second, U.S. cigarette 
manufacturers would have great incentives not to become complicit in any smuggling 
operation, as they would encounter enormous legal risks (such as the possibility of losing their 
license or, as the McCain bill provides, losing their cap on liability risk) and public 
opprobrium. Indeed, it is hard to imagine that large scale smuggling could occur without the 
manufacturers' knowledge. Third, the U.S. Customs Service has the expertise and the experience 
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to deal with imported contraband products and has already made a substantial investment in the 
currently planned introduction of non-intrusive inspection systems and other equipment needed 
to detect smuggling of contraband. The organic nature of tobacco and the distinctive shape of 
cigarettes makes them readily detectable by equipment that Customs currently has in place. 

Pass-Through to Price: The second reviewer disputes our assumption that these payments will be 
passed-through to prices. But this assumption is supported by a large empirical literature, and is 
commonly employed in outside analyses of this legislation, including those by CBO and JCT. 
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Record Type: Record 

To: Cynthia A. Rice/OPO/EOP, Mary L. Smith/OPO/EOP, Cynthia Oailard/OPO/EOP, Elena Kagan/OPO/EOP 

cc: 
Subject: Price Quote 

Oil 

There's a very good quote in one of the Philip Morris documents Mary found on teen smoking and 
price. It's from Sept 17, 1981 (p.3): "It is clear that price has a pronounced effect on the smoking 
prevalence of teenagers." The document also suggests a price elasticity of -1.2 for teens, 
considerably higher than we assume. We should try to use the quote in our defensive talking 
points (and find out what the author of the memo did for PM). 
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Here is a transcript of an ABC News story from last night, May 19, that mentioned two 
Philip Morris documents demonstrating that the tobacco industry knows that raising prices will 
cause a decline in youth smoking. A Philip Morris strategic planning document from the early 
19905 states: "There is no question that increasing taxes will cause a decrease in smoking. This 
point is best illustrated by the present situation in Canada." In another doclUUent from five years 
earlier, a Philip Morris analysis of price increases concluded: "Price increases prevented 600,000 
teenagers from starting to smoke. We don't need to have that happen again." We are trying to 
get the actual documents. 
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5TH STORY of Levell printed in FULL format. 

Content and programming copyright (c) 1999 American 
Broadcasting Companies, Inc. All rights reserved. No quoce9 
from the materials contained herein may be used in any media 
without attribution to American Broadcasting Companies, Inc. 

This transcript may noe be reproduced in whole or in part 
without prior permission. For further information please 

contact ABCls Office of the General Couns@l. Transcribed by 
Federal Document Clearing House, Inc. under licenee from 

American eroadcasting Companies, Inc. All rights reaerved_ 

ABC NEWS 

S~OW, WORLD NEWS TONIGHT WITH PETE~ JENNINGS (6,30 pm ET) 

• MAY 19, 1998 

Transcript # 9805190S-j04 

TYPE, PACKAGE 

SECTION, NEWS 

LENGTH: 633 warda 

HEADLINE: WILL P~ICE INCREASE DETE~ T~EN SMOKE~S? 

BYLINE: AARON B~OWN, PETER JENNINGS 

HIGHLIGHT, 
DEBATE OVER ~ISING P~ICE PER PACK BY $1.50 

BODY: 

PAGE 2 

THIS IS A RUSH T~SC~IPT. THIS COPY MAY NOT BE IN· ITS FINAL FORM AND MAY BE 
UPDATED. 

PETER JENNINGS: In Washington. there has been another round of testy debate in 
the Senate about a bill to regulate tobacco. 

(voice-over) Thi. One that would ra1se the price of cigarette. by $1.50 a pack. 
Those in favor, including that senator. say that if cigarettes are more 
expensive, teenagers would buy fewer. 

(on camera) The tobacco companies say that price ie not a factor. Mind you, 
that's not what they've always said. Here'e ABC's Aaron Brown_ 

AARON B~OWN, ABC News.: (Voice-over) The industry argues that where underage 
smoking is concerned, the most basiC law o! economics does not apply -- charging 
more will not mean selling less. 

STEVEN GOLDSTONE, Chairman & CEO, ~ Nabisco, As parents. we know that the 
r@asone kids smoke aren't related to price. 

AARON BROWN; (voice-over) In fact. industry ads argue. steep price increaees 
will only make the problem worse. 
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PAGE 3 
WORLD NEWS TONIGHT W!TH PETER JENNINGS. MAY 19. 1998 

NARRATOR (Tobacco Industry TV Ad): There will be a black market in cigarettes 
w1th unregulated access to kids. 

AARON BROWN: (voice-over) The industry cites Canada as p:t"oof. In the early 
'80B, when Canada increased cigarette prices, a black market did emerge. But 
something else happened in Canada the tobacco industry does not mention. 

DAVID 9WEANOR, Non-Smokers' Rights-Canada: The price wene up in Canada. 
consumption among teenagers plummeted. 

AARON BROWN, (voice-over) The number of kidB who ~moked every day dropped by 60 
percent in little more chan a decade. 

(on camera) The tobaSbo companies know this. The eVidence of their knowledge is 
contained in their Own files. This Philip Morris strategic planning document 
from the early '905 scates it simply. 

(voice-over) "There is no question that increasing taxes will cause a decrease 
in smOking. This point iB best illustrated by the present situation in Canada." 
Five years earlier, a Philip MorriB analyeis of price increaseB conCluded, 
IIPrice increases prevented 600,000 teenagers from scarting to smoke. We don't 
need to have that happen again." 

Today. Philip Morris tells a different story. 

STEVEN PARRISH, Senior, Vice President, Philip Morris: There are a loc of things 
that have an impact on whether a kid is going to smoke. Price is not the only 
thing. 

AARON BROWN: (voice-over) And no one on 'the anti-tobacco siae claims it is. But 
they do say this ... 

DAVID SWEANOR, If there is anything more effective at reducing smoking among 
kids than price, we haven'C found it yet. 

AARON BROWN: (voice-over) And neither has anyone else. Aaron Brown, ABC News, 
New YULA:. 

PETER JENNINGS: Some ocher news coday. The goverrunent has released its first 
stUdy on the safety ... 

(voice-aver) .... of Chose so-called personal watercraft. including things like 
jet skis and waverunnere. Tbey represent now a third of all new boats sold. To 
cut down on accidente. the government recommends the C"ast Guard establish 
safety standards. The vast majority of people who have accidents had no safety 
instruction. 

(on camera) Overseas in Belfast Coday, rock In
l roll to promote peace. 

BONO. U2, (singing) Jusc give peace a chance. 

PETBR JENNINGS: (voice-over) The familiar sounds of U2, inclUding Bono, from 
Dublin sharing the stage with Protestant and Catholic politicians to encourage 
aupport for an historic referendum to be held Friday on the North@rn Ireland 
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PAGE 
WORLD NEWS TONIGHT WITH PETER JENNINGS, MAY 19, 199B 

peace agreements that were negotiated with American help in April. 

(on camera) In just a moment, is the government dOing enough to make sure the 
drugs we take are safe? We have an ABC ~ews inveBtigation. 

(commercial Break) 

LANGUAGE: ENGLISH 

LOAO-DATE: May 20, 199B 
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Legislative Price Increases Will Not Be 
Marked Up by Wholesalers and Retailers 

Some have claimed that the $1.10 per pack price increase in the McCain bill will increase 
prices further at the retail and wholesale level, as retailers and wholesalers "mark-up" the price 
increase. While retailers and wholesalers currently do have a markup that they add to the 
manufacturer's price of a pack of cigarettes, virtually all relevant evidence and expert advice 
demonstrate that these markups will not increase in the face of a legislative price increase. 

Why won't retailers and wholesalers increase their markup if there is a legislative price 
increase? 

Wholesalers and retailers set their markup as an absolute dollar amount above their costs 
of business. The competitive nature of the wholesale and retail sectors make it impossible for 
these groups to increase this set amount when the prices of cigarettes rise because of legislative 
action. In these competitive sectors, any retailer or wholesaler that tried to increase their margins 
would soon be undercut by a neighboring store or another wholesaler. 

One Wall Street analyst, Martin Feldman, claimed that there will be markups of the 
legislated price increases at the retail and wholesale level. But this view is neither held by his 
colleagues nor supported by the relevant empirical evidence. For example, the FTC, in their 
objective analysis of the original Attorney's General settlement, assume in their baseline that 
there would not be any mark-up at the wholesale or retail level of the payments made by . 
manufacturers. 

Additionally, a large number of economic studies have examined the impact of cigarette 
tax increases on the retail price of cigarettes, and they have uniformly concluded that there is no 
appreciable markup. For example, Barnett, Keeler, and Hu's 1995 study estimated a pass
through rate from federal taxes to retail prices of about 102 percent over the 1955 to 1990 period 
(in other words, a 10 cent per pack tax increase resulted in a retail price increase of 10.002 cents, 
or a markup increase of only 0.002 cents). Sumner's 1981 study of state tax increases over the 
1954-1978 period found a pass-through rate of 103 to 107 percent, and Merriman's 1994 study 
estimated a rate of 106 percent. 

Will retailers raise their markups to make up for the reduced tobacco sales volume under a 
legislated price increase? 

While tobacco sales volumes will fall due to a $1.10 per pack price increase, this will 
have a negligible effect on the earnings of retailers. On average, accounting for the relative sales 
of tobacco products at different locations, retailers that sell tobacco products derive only 7 
percent oftheir revenues from tobacco. Even a one-quarter reduction in sales volume would 
mean at most a 1.5 percent reduction in retail income. And, once again, any retailer that 
attempted to make up for this lost income by raising prices would quickly be undercut by his 
competitors. 
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Don't some states have laws that require a markup? 

A number of states do have laws which try to limit predatory pricing by regulating that 
retailers cannot sell at below cost. But this is irrelevant for the question of whether additional 
federal payments will be marked up at the retail level. So long as there is some markup, there 
will be no predatory pricing finding - so that these laws provide no reason to hold markups 
constant in percentage terms. 
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FUNDING NIH AND DISCRETIONARY PRESIDENTIAL INITIATIVES 
FROM THE TOBACCO SETILEMENT 

(in billions of dollars) 

12/03/97 
10:53 AM 

NIH 

1999-~-1 
" -J' 

199..8. jjl99. 2000 2rult 2.002 200~3 2003 
I.! SPENDING 

NIH: 
Passback........................................................................ 13.6 13.6 13.6 
Double funding over 10 years ....................................... . 1.0 1.9 

Presidential Initiatives ......................................................... . 5.0 5.0 
TotaL........................................................ 13.6 19.6 20.5 

FUNDING 
Existing taxes: 

Alcohol ......................................................................... 7.1 7.1 7.2 
Tobacco: 

Dollars .................................................................... 5.7 5.7 7.5 
Equivalent to cents per pack .................................. 0.24 0.24 0.34 

Proceeds from tobacco settlement: 
For NIH: 

Dollars .................................................................... 2.2 1.8 
Equivalent to cents per pack .................................. 0.12 0.12 

For Presidential Initiatives: 
Dollars .................................................................... 5.0 5.0 
Equivalent to cents per pack .................................. 0.33 0.34 

Totals: 
Dollars ............................................ 5.7 12.9 14.3 
Equivalent to cents per pack .......... 0.24 0.69 0.80 

,~'\ ... - 'iH 
\11'~ 

<t.D0 .... -

13.6 13.6 
2.9 4.1 
5.0 5.0 

21.5 22.7 

7.1 7.1 

8.0 8.4 
0.34 0.39 

1.8 1.6 
0.12 0.12 

5.0 5.0 
0.34 0.34 

14.8 15 
0.80 0.85 

13.6 
5.4 
5~.Q 

24.0 

7.0 

8.7 
0.39 

3.1 
0.20 

5.0 
~ 

16.8 
0.97 

68 

15.3] tiO .... 
25....Q 

108.3 

35.5 

38.3 

10.5 

3':..( 

25.0 

73.8 



ALTERNATIVE TOBACCO SETTLEMENTS -- SUMMARY 
(Dollar amounts in billions) 

Inflate 
AG At Health 

Baseline Settlement Inflation" 

Youth Targets Met: 
Average Price per Pack in 2003 1/ ..... 
Increase in Price per Pack in 2003 1/. 
Miilions of Smokers in 2003 .............. . 51.5 

2.47-
0.54 
46.3 

Pa.yments and Revenues in 2003: is k~~~ 
Gross Industry Payments .................................... \ \i,.t.,J~.;", 
Net Industry Payments ...................................... c' v' 13 
Net Federal Revenues ............................... :f .. ttr.-r 9 

Net Federal Revenues, Cumulative: t:-.c-;~@ 
Five Year Total (1998-2003).............................. 43 
Ten Year Total (1998-2008).............................. 86 
25-Year Total (1998-2023).... .......... .......... ........ 234 

Note: all scenarios assume repeal of the TRA97 excise tax credit 
1/1n constant 1996 dollars. Includes BBA97 excise tax increase. 
"Volume adjustment eliminated. 

2.52 
0.60 
46.0 

18 
14 
10 

45 
93 

291 

Restore 
Gov't 

Share" 

2.66 
0.73 
45.1 

18 
17 
12 

53 
110 
316 

Double 
Price 

Increase" 

3.01 
1.08 
42.9 

25 
24 
16 

72 
155 
463 

09/11/97 
12:58 PM 



L-=- P)' \)~ 

wi p-;>(~ 
.<.0 /0 Goa k.. p .... G~ 



J+lTT' 
tt~·'~-£><}, ~ruce N. Reed 
r::!" ;L." 09/10/97 02:43:29 AM , 
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To: Elena Kagan/OPO/EOP 

cc: 
Subject: Budget #'s 
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---------------------- Forwarded by Bruce N. Reed/CPO/EOP on 09/10/97 02:43 AM ---------------------------

R=DT' 
tt";L.,, Bruce N. Reed 
r:."i··' , •.• " 09/10/9702:43:13 AM 
, 
Record Type: Record 

To: Christopher C. Jennings/OPO/EOP 

cc: 
Subject: Budget #'s 

Thanks for your options memo"" it has all the right info we needed. If everyone around here were 
as persistent and precise as you, we would have finished this a long time ago. 

I think we might be able to make the moderate option more attractive by including a whopping 
lookback provision, that would raise $4 billion or more per year for the kind of goodies you 
currently describe in option 3. I would prefer the 3rd option to just be raising the upfront payment 
to $30 billion and indexing to GOP. 

Can you send me a 25-yr # for upfront payment plus indexing to GOP (not including enhanced 
lookbacks) ? 

Let's talk in the morning. Thanks again. 
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BUDGET / INVESTMENT ISSUES IN THE TOBACCO SETTLEMENT 

OVERVIEW OF THE SETTLEMENT 

• Industry payments: The Tobacco Settlement would specify in legislation that the 
tobacco industry pay $368 billion over 25 years -- $69 billion over 5 years and $144 
billion over 10 years. These amounts, over time, would be adjusted for four factors: 

• 

Volume adjustment: Payments would be reduced if adult tobacco sales volume 
falls. OMB assumes that sales volume would fall and reduce payments by $9 
billion over 5 years, $78 billion over 25 years. 

Civil liabilities: Payments would be reduced by up to 33 percent of industry 
payments for awards for civil liabilities allowed under the Settlement. This would 
reduce payments by $4 billion over 5 years, $72 billion over 25 years. 

Inflation adjustment: Payments would be increased for general inflation by $4 
billion over 5 years, $97 billion over 25 years. 

Youth look-back surcharge: Additional payments would be collected if there is 
not a targeted decline in the proportion of youths who smoke. OMB assumes that 
the targets will not be met. Therefore, $3 billion over 5 years and $50 billion over 
10 years would be raised. 

Other issues affecting availability of 
funds: 

Balanced Budget Act provision: 
A last-minute provision would 
subtract from any Settlement 
payments the revenue from the 
budget's tobacco tax increase. 
OMB estimates the gross revenue 
from this tax at $10 billion over 5 
years, $63 billion over 25 years. 

Federal budget offsets: One 
effect not considered by the 
Settlement negotiators is budget 
treatment of industry payments. 
OMB assumes that 25 percent of 

Summary of Tobacco Settlement Funds (billions) 
5 Yrs 25 Yrs 

Sources: Industry payments: 69 368 
Volume adjustment: -8 -72 
Civil liabilities: -3 -60 

Uses: 

Inflation adjustment: 
Youth look-back: 

BBA provision: 
25% Offset: 
Subtotal: 

5 
3 
-II 
-14 
39 

Research: 19 
CessationlEducation: 22 
Look-back: States & FDA: 3 
Health Investments: 0 
Subtotal: 44 

·Federal Share: o 
Effect on the deficit: +5 

110 
53 
-73 
-82 
244 
29 
141 
53 
21' 
244 
12 
o 

Federal revenues would be lost because of indirect effects such as the loss of 
income tax for displaced workers (CBO makes the same adjustment). This could 
reduce revenue by over $76 billion over 25 years. 



Recommended Uses of Funds: In addition to specifying industry payments, the Settlement 
outlines uses for these funds: 

• Research: A Public Health Trust Fund would be created to fund a range of tobacco
related research from clinic studies to community-based surveys, guided by a 
Presidentially appointed board. To secure stable, long-term funding, these payments 
could be invested rather than directly spent; interest and income would fund an annual 
research budget of $1 to 3 billion. 

• Cessation I education: A series of Federal, state, local and private efforts to prevent 
smoking and help those who want to quit would be funded. Today, only about $45 
million is spent on related activities; the Settlement would increase this amount by at 
least ten-fold. 

• Look-back surcharge spending: The Settlement explicitly directs that 90 percent of any 
revenue from the look-back would go to states and 10 percent to the FDA. 

• Health investments: Any remaining fund would be available for health investments. 
Unfortunately, under OMB assumptions, there are no available funds until 2007. 

Issues about health investments: On the whole, the Settlement's recommended spending fills 
critical gaps in the public health system. However, because the amount of residual funding is 
projected to be zero (not the $4 billion per year that the negotiators initially indicated would be 
available), there may be pressure to increase the Settlement to ensure that there is funding for 
priority health investments. 

• Amount available for health investments: The amount available for health priorities 
could be increased by either reallocating money from other types of spending in the 
Settlement or by increasing the overall amount ofthe Settlement payments. 

• Decisions about allocation of funds: If the Settlement funds were either reallocated or 
increased, a central question is: who decides the use of the unallocated funds? We 
assume that the Federal government would retain 57 percent of any unallocated funds -
its average share of Medicaid costs. However, since some recent court cases are claiming 
non-Medicaid state spending, this may be challenged. It is also not clear what role 
Congress will play in these decisions. 

The following three options illustrate types of health investments that could be made with 
varying levels of resources. It also discusses both the policy and political pros and cons of each. 

2 



OPTION 1: NO CHANGE IN SETTLEMENT 

Amount of Funds Available for Health Investments: 

• OMB estimates that, after accounting for adjustments, offsets, and recommended 
spending, there would be no additional funds available for Federal health investments. In 
fact, if the research, education and cessation recommendations were enacted, total 
spending would exceed the projected incoming revenues, thus actually increasing the 
deficit. Therefore, contrary to the suggestions that the Settlement would produce about 
$4 billion annually, there would be no ability to fund possible priority health investments. 

Options for Uses of Residual Funds: 

• None 

Discussion: 

• The advantages include: 

Requires no adjustment to the Settlement This would validate that there are 
many positive attributes to the Settlement, including important investments in 
research, cessation and education programs as well as improved regulation of 
tobacco, that are not worth risking by changing the underlying Settlement. 

Key parties in the Settlement who signed onto the Settlement could be 
expected to support this option: (the tobacco industry and possibly the 
attorneys general) 

Allows us to spend capital on making changes in other important parts of the 
Settlement: Rather than engaging in a difficult fight over additional dollars that 
the tobacco industry claims that they do not have, the Administration can focus on 
other concerns such as industry document disclosure. 

• The disadvantages include: 

Public and elite reaction would be highly skeptical: The industry'S non
opposition or support would undermine the public's receptivity to any Settlement. 

Plays into perception that the industry is not contributing enough:: The 
media and many of the outside validators consistently claim that the Settlement 
funds are insufficient to significantly decrease consumption and to penalize the 
industry. Moreover, expectations have risen about the availability of funds for 
important health investments. 
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OPTION 2: MODERATE CHANGES TO THE SETTLEMENT 

Amount of Funds Available for Health Investments: 

• Funding could be increased by modifying some of the recommendations in the 
Settlement. Specifically, it is assumed that the tobacco tax revenue from the BBA would 
be restored and the penalties on the look-back surcharge would be doubled if the smoking 
reduction goals are not met, with its revenues split 50/50 between the states and the 
Federal government. It also is assumed that the industry would offset losses to tobacco 
farmers outside of the Settlement (e.g., purchasing agreements with farmers). 

Options for Additional Investments: Option 2. Minor Changes in Settlement ($ billions) 
I Yr 5 Yrs 10 Yrs 

• Double tobacco-related illness Residual funds: 

research ($1.3 billion per year): We Settlement: 1.5-2 14 36 

now spend about $1.3 billion on 
Additional: 
Subtotal: 

tobacco-related research. This would Uses: 
add explicit funding for cutting-edge, Research Supplement: 1-2 11 26 

biomedical research on tobacco- Public Health Initiative: 0.2-0.4 1-2 5-10 

related illness. Subtotal: U .lJi 44 

• Increase tobacco surveillance research: A nationwide monitoring and tracking systems 
for tobacco use and related illnesses is essential to ensure that the Settlement is enforced 
and that we can monitor consumption patterns. Public policy experts think that 
investments in this area are critically important to secure compliance with the Settlement. 

• Public health initiatives ($200-400 million per year): The residual funds would be 
sufficient for key public health programs but not enough for larger initiatives that the 
public health community would advocate. High priority investments that we could afford 
include: 

Children's public health: This would complement the children's health initiative 
and the zero-to-three focus with programs such as tobacco prevention in school
based clinics (expand CDC's school-based health programs) and expanded 
community-health center and Healthy Start programs to provide prenatal care. 

Tobacco-related problems: This would address tobacco-related problems 
through: (I) national media campaigns and grants to community-based coalitions 
to disseminate state-of-the-art prevention and treatment methods for 
cardiovascular disease and cancer; and (2) expanding substance abuse programs 
since smokers are 8 times more likely to use illicit substances. 
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Discussion: 

• The advantages include: 

The public and public health community would be more supportive. 
Modifications to the Settlement that likely attracts opposition from the tobacco 
industry increases public support. 

Major increases in research and public health: Combined with the other 
elements of the Settlement, these enhanced investments would make a significant 
difference in the successful implementation of any Settlement. 

• The disadvantages include: 

Any change to underlying Settlement risks tobacco industry support: This is 
especially true if we are also advocating major changes in the other parts of the 
Settlement. 

Advocates will think that modifications are not sufficient: Because the 
residual investment is $1.5 to 2 billion per year, many advocates will conclude 
that this is less than what they minimally expected would be available. 

Still not a major increase in price of tobacco: Experts will claim that the likely 
increase in tobacco prices will be insufficient to deter an adequate number of 
young smokers. 

OPTION 3: MAJOR CHANGES TO THE SETTLEMENT 

Amount of Funds Available for Health Investments: 

• In addition to the changes described above, this option would include the Treasury 
Department's recommendations to: (I) triple the up-front payment, from $10 billion to 
$30 billion; (2) index the inflation adjuster to GDP (since it is more in line with medical 
cost growth), and (3) would triple the youth look-back surcharge and allow 50 percent of 
it to be used for health investments. . 

• This both increases the funds and allows it sustained growth over time. 

Options for Additional Investments: Under this recommendation, there is an additional $3 to 
$4 billion per year to invest over and above the initiatives included in Option 2. Provided is a 
wide range of options form which the $4 billion supplement can be invested. 

5 



• Coverage expansion: Investments 
Option 3. Major Changes in Settlement ($ billions) 

in coverage would allow you to 1 Vr 5 Vrs 10 Vrs 
continue your incremental, Residual funds: 

targeted approach to decreasing the Settlement: 3-4 22 58 

number of people without Additional: 

insurance. They also address 
Subtotal: 

Uses: 
groups who could defensibly be Research supplement: 1-2 11 26 
described as having been Public health initiative: 0.2-0.4 1-2 5-10 
disproportionately harmed by Other: 

tobacco. Coverage options: 0.5-4 3-11 14-55 
Child care: 
Teaching fund: 
Congress set-aside: 0.5 
Subtotal: 3-4 22 58 

Pre-Medicare buy-in ($2-4 billion per year): This policy would allow people 
between ages 55 and 65 to buy into Medicare with some type of capped premium 
assistance. Many long-tenn smokers have contracted tobacco-related illnesses 
that make them uninsurable in the private marketplace. 

Workers changing jobs ($2-3 billion per year): The Kassebaum-Kennedy bill 
assured access to insurance for people with pre-existing conditions if they 
changed jobs. Although accessible, this insurance often remains unaffordable for 
people with tobacco-related illnesses, who smoke, or who have other health 
problems. This provision would provides temporary premium assistance for 
families losing insurance due to job transitions. Job change is the most common 
reason why people lose health insurance. This group is also least likely to buyout 
private coverage, since they have lost their employer contribution~ 

Medicaid outreach for children ($500 million to $1 billion): States would 
receive a higher Medicaid matching rate for enroll uninsured children eligible for 
Medicaid. This initiative is consistent with the Settlement negotiators' original 
intent: that unspecified funds be used for children's health insurance. 

• Other options: One or a combination of the following options could also be funded 
through the Settlement. 

21st Century Research Trust Fund ($1 to 3 billion per year): In addition to the 
significant increase in research funding for tobacco-related research, a research 
trust fund could be established to embody a new and unprecedented financial 
commitment to biomedical research and the infrastructure necessary to support it. 

6 
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Discussion: 

Child care ($500 million to $1 billion per year): Consistent with the theme of 
investments in children, this could fund some or all of a number of initiatives such 
as a quality incentive fund that gives states money if they meet standards for 
quality child care (e.g., training for child care providers); adjustments to the 
dependent care tax credit; additional funding for child care subsidies to families; 
tax credits for business that build or operate child care centers; and investments in 
after-school programs. 

Medical education fund for doctors training in children's hospitals ($300 
million per year): Although Medicare provides funding for the costs associated 
with the training of physicians who serve Medicare beneficiaries, the Federal 
government does not provide any funds for teaching facilities who train 
physicians serving children. The decline in private and Medicaid support for 
children's hospitals (increased reliance on managed care and cuts in DSH 
payments) have placed these hospitals at a financial disadvantage. 

Congressional set-aside ($500 million per year): Congress must pass any 
Settlement. To ensure its support, it may make sense to set aside a certain dollar 
amount or proportion of the Settlement for Congressional priorities. 

Offsetting losses in tobacco tax revenues ($2 billion per year): OMB suggests 
that the Settlement will reduce both Federal and state tobacco excise tax revenue. 
Although these effects would not be scored against the Settlement, they 
recommend decreasing spending to offset these possible losses. 

• The advantages include: 

More likely to decrease tobacco use: A larger up-front payment and an 
improved youth look-back will produce much higher prices for tobacco that will, 
in tum, decrease consumption, particularly among children. 

Broadens support from Democratic base and likely Settlement validators: 
The public health community, including Koop and Kessler, is strongly advocating 
for at least a $1.50 per pack increase from the Settlement, more than double the 
original Settlement. While not increasing the payments to this extent, it is most 
consistent with their position. In addition, the new health investments would 
attract a much larger, visible, and more influential constituency. 

Option adds to record on health coverage: One potential legacy of this 
Administration is that fewer Americans will uninsured in 2000. Any coverage 
option could build on the Administration's record. 

7 
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• The disadvantages include: 

A large change in the Settlement may not be politically viable: Changes of this 
magnitude may well draw such opposition that it cannot pass the Congress. 

Charges of new entitlement: Although all options could be designed to be 
capped, mandatory programs, any major new initiative is likely to be cast as a 
new, open-ended entitlement. 

Connection to tobacco may be weak: Coverage expansions are harder to link 
explicitly to tobacco. 

8 



SUMMARY OF TOBACCO SETTLEMENT SPENDING PROPOSALS DRAFT 
Spending Category State AG Proposals Current Federal Other Proposals Comment 

Efforts 

Research New S25B research HHS FY97 funds: Increase HHS tobacco-related Much high-quality research could be funded 
"trust fund" ($4.8B i~ SI42M on research by SI.3B a year -- more within SI.3B a year of new funds. 
'03.) "smoking & than double current efforts. 

health" and SI.3 B 
on diseases 
frequently linked to 
smoking (e.g. lung 
cancer, stroke .. ) 

Prevention! New national anti- HHS FY97 funds: Moderate settlement funding. Studies show prev/ed programs can reduce 
Education smoking ad campaign 2 state-based Consolidate funds for state-based smoking, but not as well as tobacco price 

(S600M in '03), prevention and "Reduced Use" grants into increases. Efforts should be aimed at youth 
increase funding for programs ($30M) one grant program. Target funds since most smokers begin while teenagers. 
HHS state-based and school-based for school-based smoking State grant programs proposed may be 
programs ($IOOM in tobacco prevention prevention activities, not explicit duplicative. 
'03) and create new activities ($15M). in settlement. 
"Reduced Use" states 
grants ($300M in 
'03). 

Cessation New national No specific Federal $300M a year for cessation- More cost-effective to prevent smoking than 
cessation fund (S\. 7B program. Cessation related activities, but not create to help quit after addiction. Formal cessation 
in '03) to finance services are national fund. Smokers pay for programs have low success and uptake rates, 
cessation counseling optional Medicaid over-the-counter nicotine NRT especially among youth. $1 B a year fund 
and services for all benefit which some which costs about the same as would likely fund services for most who 
smokers trying to states already offer. smoking. Encourage private would quit using own resources and 
quit. plans with quality measures, discourage private plans from offering 

technical assistance and coverage for services. 
education to offer cessation 
services. Finance cessation 
services for uninsured/poor 
through CHCs and low-income 
pregnant women with "Healthy 
Start" grants. 



., 

Spending Category State AG Proposals Current Federal Other Proposals Comment 
Efforts 

Enforcement $300M a year for HHS FY97 funds: $IOOM a year assuming Aggressive enforcement activities in some 
FDA and states to $16M on aggressive enforcement, but no states have contributed to lowering teen 
enforce minor access enforcement. licensing requirements. smoking rates. 
provisions, including Budget increases to 
vendor licensing $45M in FY98. 
(similar to alcohol). 

Compensation Up to 33% of base nJa Separate from payments for Not clear whether 33% of base payments is 
annual payments individual compensation, appropriate set-aside for this purpose or 
available for settlement funds could be used whether full amount would actually be spent. 
judgements and to: (I) compensate state for their Also a very large sum that could use up much 
settlements of civil loses of tobacco excise tax as a of net revenues. 
liability cases. If33'l< result of higher cigarette prices 
cap is not reached, ($IB in 2003) andlor (2) 
Presidential compensate tobacco farmers 
Commission allocate ($80M in FY 2003). • 
surplus amount. 

• Any civil liabilities allowed under the settlement will also be included in the amount of the compensation. 

September II, 1997 
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Proposed and Alternative Tobacco Settlement in 2003 
(Assumes Repeal of $50B BBA Tax Credit and Youth Targets Are Met) DRAFT 

(Current $ in Billions) 

Part I. Pa~ents and Revenues Assumed in Base Settlement FY 2003 

Net Industry Payments 13.3 

Total Net Federal Revenues 9 

Illustrative Altemative 
Part II. Spending Assumed In Base Settlement Settlement Option 

Research FY 2003 FY2003 
Public Health Trust Fund 4.7 1.3 
Federal Research to Discourage Tobacco Use 0.1 0.0 

Sub-Total Research 4.8 1.3 

PreverrtlonlEducation 
HHS "Reduced Use" Grants to States 0.3 0 
Grants to States for Assist·type Programs 0.1 0.2 
National Anti·Smoking Ad Campaign 0.6 0.3 

Sub-Total PreventionlEducation 1 0.5 

Cessation 
National Fund for Cessation Services 1.7 0.3 

Enforcement 
FDA Enforcement and Grants to States 0.3 0.1 

Miscellaneous 
Payments to T obacoo-Sponsored TeamsiEvents 0.1 0 
International Programs 0 0.1 
Spending of Look·Back Surcharge (90% for State Grants) 0 0 
State Excise Tax Offset 0 1.5 
Offsets to Federal-Matched State Programs 0 • 
Tobacco Farmer Compensation 0 0.08 

Spending of Unused Civil SuH Credit for New Initiatives 2.2 2.2 

Total Specified Spending 10 6.1 
New Initiatives 0 2.9 
(Unspecified Residual, Federal Share - non-add) (0) (2) 
Total Spending (Specified + New Initiatives) 10.2 9 
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DRAFT SPENDING OPTIONS FOR THE T •• ACC. SaTTL.MENT 

OPTION COSTNR RATIONALE & LINK TO TOBA." 
($ billions) 

RESEARCH 

Double Tobacco- 1.3 Contributes to finding treatments and cures for tobacco-related 
Related Research illnesses. Supplements the significant increase in base 

package. 

21st Century Trust 2 to 3 Builds overall research infrastructure and funds a broad range 
Fund of biomedical research. 

PUBLIC HEALTH 

Children's public 0.2 to 0.4 Complements the Settlement's and the Administration's focus 
health on children with programs like school-based health education & 

expanded prenatal care through Health Start or CHCs. 

Tobacco-related 0.2 to 0.4 Funds prevention programs for tobacco-related illnesses like 
illness initiatives cardiovascular disease and cancer; or expand substance abuse 

programs since it is linked with tobacco use. 

COVERAGE 

~ 
Pre-Medicare 2 to 4 or Allows groups of people under age 65 to buy into Medicare 
Buy-In more since long-term smokers usually face barriers to buying 

insurance and are more likely to have illnesses that make them 
uninsurable . 

• 
~ Workers Changing 2 to 3 Makes insurance affordable as well as accessible through 

~ Jobs premium assistance. Job change is the most common reason 

j 
why people lose health coverage. 

Medicaid 0.5 to 1 Gives states a higher Medicaid matching rate for enrolling 
Children's uninsured children already eligible. Consistent with the 

'$ Outreach Settlement intent to fund children's health coverage. , 
\~ OTHER 

/ 
"Y..~ Farmers' 0 No-cost option: Tobacco industry agrees to purchasing 
~. Compensation minimums from domestic farmers. 

0.1 to 0.2 Cost option: Subsidizes farmers and communities to offset 

I losses due to lower consumption. 

International 0.05 to 0.1 Doubles World Health Organization tobacco control efforts. 

24lr lat~" tobacco programs 

(!,tuIJvw'( FDA enforcement 0.1 Supplement funds in the Settlement to improve FDA efforts. 

C~().~ Child care 0.5 to 2 Complements the Settlement's and the Administration's focus 
~4M.tI~ 

':~\ 
initiatives on children through potential initiatives in the child care area 

f-'v,....L (not yet specified). 

~I ? Sets aside a certain amount of funding for Congressional 
set-a 'de priorities, which could improve the likelihood of passage. 

~Off~ 2 to 5 Offsets the potential reductions in Federal & state tobacco tax 
revenue & possible increases in Medicaid costs. 
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SUMMARY OF BUDGETARY EFFECTS OF PROPOSED SETTLEMENT 09/11197 

BASE SCENARIO WITH BBA CREDIT REPEALED AND YOUTH TARGETS MET 05:37 PM 

(In billions of dollars) 

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 98-03 98-08 98-23 

RECEIPTS 
Base Payment (inc. trust and up-front payment) .••• " •.• 10 9 10 12 14 15 15 15 15 15 15 69 144 369 
Payments to Recoup Excise Tax Credit and/or Losses .... 
Adult Sales Volume Adjustment.." .................................... (1 ) (1 ) (2) (2) (3) (3) (3) (3) (3) (3) (9) (23) (74) 
Credit for Personal Compensation Claims ........................ (0) (1 ) (1 ) (1 ) (1 ) (1 ) (1 ) (3) (3) (3) (13) (59) 
Inflation Adjustment.. ......................................................... 0 0 1 1 2 2 3 3 3 3 5 18 109 
Credit for BBA Excise Taxes ............................................. 
Look-Back Surcharge for Youth Consumption .................. 

Net Industry Settlement Payments""" .. """""""". 10 8 8 10 12 13 13 13 14 12 12 62 125 344 

Tax Offsets 
Indirect Business Tax Offse!... ........................................ (3) (2) (2) (2) (3) (3) (3) (3) (3.> (3) (3) (15) (31) (86) 
Corporate Income Tax on Look-Back Surcharge ........... 
Youth Excise Tax Trigger ............................................... 
Reduction in Existing Federal Excise Taxes .................. {Ql ill ill ill ill ill ill ill ill ill ill ll!l (23) 

Total Federal Tax Offsets ........................................... ill ~ ill ill ill ill ill ill ill ill ill !lID lli!.l (109) 
Net AddlUonal Receipts to US Govemment. .... "". 8 6 6 7 8 9 9 9 9 8 8 43 86 234 

POTENTIAL USES/CHANGES 
State Attomeys General Proposals. Total .. "" ................... 6 6 7 8 10 8 9 9 5 5 39 74 165 
Offset Reduction in State Excise Taxes ............................ 1 1 1 1 1 1 1 5 11 39 
Use of Youth Look-Back Surcharge (90% grants) ............ 
Polentiallncrease in Federal Medicaid Match .................. 1 1 g g g g g ;! ;! g g 1Q 22 63 

Total Potential Uses .....••.••.••..•..•.........•..••..•.•.••.••.•.•.... 1 8 9 10 12 14 12 12 13 8 9 54 108 268 

Memoranda: 

Ad Valorem Equivalent of Net Payments"" .. """ ...... """"",,. 17% 18% 22% 26% 28% 28% 29% 29% 29% 29% 
Change In Total Cigarette Consumption .. """"""""""""""" -7% -8% -10% -13% -13% -14% -14% -14% -14% -14% 
Percentage Point Shortfall from Youth T argel"""""" """ """"" ",," "" """"" """ ",,"",,"""" ". 
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SUMMARY OF BUDGETARY EFFECTS OF PROPOSED SETTLEMENT 09/11191 

BASE SCENARIO WITH BBA CREDIT REPEALED AND YOUTH TARGETS MET 05:46 PM 

(In billions of dollars) 

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 98-03 98-08 98-23 

RECEIPTS 
Base Payment (Inc. trust and up-front payment) •..••.•.• 10 11 12 15 18 19 19 19 19 19 19 84 179 464 
Payments to Recoup Excise Tax Credit and/or Losses .... 
Adult Sales Volume Adjustment... ..................................... 
Credit for Personal Compensation Claims ........................ (1 ) (1 ) (1 ) (1 ) (2) (2) (2) (4) (4) (4) (16) (76) 
Inflation Adjustment... ........................................................ (1 ) (1 ) (1 ) (1 ) (1 ) (0) 0 1 1 1 (4) (2) 72 
Credit for BBA Excise Taxes ............................................. 
Look-Back Surcharge for Youth Consumption .................. 

Net Industry Settlement Payments ......................... 10 10 11 13 16 17 17 18 18 16 16 77 161 460 

Tax Offsets 
Indirect Business Tax OOset... ........................................ (3) (3) (3) (3) (4) (4) . (4) (4) (5) (4) (4) (19) (40) (115) 
Corporate Income Tax on Look-Back Surcharge ........... 
Youth Excise Tax Trigger ............................................... 
Reduction in Existing Federal Excise Taxes .................. lQl ill ill ill ill ill ill ill ill ill l£l U1l (29) 

Total Federal Tax OOsets ........................................... ill ill ill l£l ill l§l l§l l§l l§l ill ill (24) l§1l (145) 
Net Additional Receipts to US Governmenl ......... 8 7 7 9 11 12 12 12 12 11 11 53 110 316 

POTENTIAL USES/CHANGES 
State Attorneys General Proposals. TotaL ...................... 7 7 8 10 12 10 10 10 6 6 44 86 204 
OOset Reduction in State Excise Taxes ............................ 1 1 2 2 2 2 2 2 6 15 49 
Use of Youth Look-Back Surcharge (90% grants) ............ 
Potential Increase in Federal Medicaid Match .................. 1 g g g ~ ~ ~ ~ ~ ~ ~ II 29 85 

Total Potential Uses .................................................... 1 10 10 12 14 16 15 15 15 11 11 63 130 338 

Memoranda: 
Ad Valorem Equivalent of Net Payments ............................... 22% 23% 29'/, 34% 38% 38% 38% 38% 38% 39% 
Change In Total Cigarette Consumption ................................ ·10% ·11% ·13% ·16% ·17% ·18% ·18% ·18% ·18% ·18% 
Percentage Point Shortfall from Youth Targel ........................................................................... 
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SUMMARY OF BUDGETARY EFFECTS OF PROPOSED SETTLEMENT 09111191 

BASE SCENARI6 WITH SBA CREDIT REPEALEB AND V6UTII TARSEiS MH 05:56 PM 

(In billions 01 dollars) 

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 98-03 98-08 98-23 

RECEIPTS 
Base Payment (Inc. trust and up·lront payment) ......... 10 23 25 30 37 39 40 40 40 40 40 163 361 953 
Payments to Recoup Excise Tax Credit andlor Losses .... 
Adult Sales Volume Adjustmen!... ..................................... 
Credit lor Personal Compensation Claims ........................ (1 ) (1 ) (1 ) (1 ) (2) (2) (2) (4) (4) (4) (16) (76) 
Inflation Adjustmen!... ........................................................ (4) (4) (5) (7) (8) (7) (7) (6) (5) (4) (28) (57) (7) 
Credit lor BBA Excise Taxes ............................................. 
Look·Back Surcharge lor Youth Consumption .................. 

Net Industry Settlement Payments ......................... 10 19 20 24 28 30 31 31 32 31 32 131 288 871 

Tax Offsets 
Indirect Business Tax Offse!... ........................................ (3) (5) (5) (6) (7) (8) (8) (8) (8) (8) (8) (33) (72) (218) 
Corporate Income Tax on Look·Back Surcharge ........... 
Youth Excise Tax Trigger ............................................... 
Reduction in Existing Federal Excise Taxes .................. ill ill m m m m m m m m lID (20) (53) 

Total Federal Tax Offsets ........................................... ill lID lID lID illl {!QJ {!QJ {!QJ {!QJ {!QJ {!QJ lllI (921 (271 I 
Net Additional Receipts to US Governmenl ......... 8 13 14 16 19 20 21 21 22 21 21 90 196 600 

POTENTIAL USES/CHANGES 
State Attorneys General Proposals, Total ......................... 10 10 12 13 15 14 14 15 12 12 60 127 348 
Offset Reduction in State Excise Taxes ............................ 2 2 2 3 3 3 3 3 3 3. 11 27 89 
Use 01 Youth Look·Back Surcharge (90% grants) ............ 
Potential Increase in Federal Medicaid Match .................. 1 1 1 1 § § § § § § § 24 53 162 

T otat Potential Uses .................................................... 1 15 16 18 21 24 23 23 24 21 21 95 207 599 

Memoranda: 
Ad Valorem Equivalent of Net Payments ............................... 45% 49% 59% 72% 78% 79'10 79'10 80'10 80'10 80'10 
Change In Total Cigarette Consumption ................................ ·19% ·21 '10 ·25'10 ·30'10 -32% -32'10 -32'10 -32'10 -33'10 -33'10 
Percentage Point Shortfall from Youth Targel ........................................................................... .. 2% -4% 



SUMMARY OF BUDGETARY EFFECTS OF PROPOSED SETTLEMENT 09111197 

BASE SCENARIO WITH BBA CREDIT REPEALED AND YOUTH TARGETS NOT MET 06:12PM 

(In billions of dollars) 

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 98-03 98-08 98-23 

RECEIPTS 
Base Payment (Inc. trust and up-front payment) ......... 10 9 10 12 14 15 15 15 15 15 15 69 144 369 
Payments to Recoup Excise Tax Credil andlor Losses .... 
Adult Sales Volume Adjustment.. ...................................... (1 ) (1 ) (2) (2) (3) (3) (3) (3) (3) (3) (9) (24) (76) 
Credit for Personal Compensation Claims ... __ ................... (0) (1 ) (1 ) (1 ) (1 ) (1 ) (1 ) (3) (3) (3) (13) (59) 
Inflation Adjustment.. ......................................................... 0 0 1 1 2 2 2 3 3 3 5 18 108 
Credit for BBA Excise Taxes ............................................. 
Look-Back Surcharge for Youlh Consumption .................. 1 ~ ~ ~ 1 § 29 

Net Industry Settlement Payments ......................... 10 8 8 10 12 14 13 16 14 13 13 62 131 370 

Tax Offsets 
Indirect Business Tax Offset.. ......................................... (3) (2) (2) (2) (3) (3) (3) (4) (3) (3) (3) (16) (33) (92) 
Corporate Income Tax on Look-Back Surcharge ........... 
Youth Excise Tax Trigger ............................................... 
Reduction In Existing Federal Excise Taxes .................. !ill ill ill ill ill ill ill ill ill ill ill lID (23) 

Total Federal Tax Offsels ........................................... ill I6l ill ill til til til l§} til til til uru !ill ill§} 
Net Additional Receipts to US Government ......... 8 6 6 7 8 9 9 11 9 9 9 43 90 254 

POTENTIAL USES/CHANGES 
State Allomeys General Proposals. Totat.. ....................... 6 6 7 8 10 8 8 9 5 5 39 74 165 
Offset Reduction in State Excise Taxes ............................ 1 1 1 2 5 12 39 
Use of Youth Look-Back Surcharge (90% grants) ............ 1 3 2 2 1 6 29 
Potential Increase in Federal Medicaid Match .................. 1 1 ~ ~ ~ ~ ~ ~ ~ ~ ~ 11 23 68 

Total Potential Uses .................................................... 1 8 9 10 12 15 12 15 13 10 10 54 115 301 

Memoranda: 
Ad Valorem Equivalent of Net Payments ............................... 17% 18% 22% 26% 29% 280/. 33% 28% 32% 32% 
Change In Total Cigarette Consumption ................................ -8% .. 9% -10% -13% -14% -13% -16% -13'/0 -15% -15% 
Percentage Point Shortfall from Youth Target.. ......................................................................... 6% 2% 23% 17% 24% 30% 
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SUMMARY OF BUDGETARY EFFECTS OF PROPOSED SETTLEMENT 09/11197 

WITH BBA CREDIT REPEALED AND TOUGHER YOUTH SURCHARGE (EX TAX EQUIV) 06:12 PM 

(In billions of dollars) 

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 98-03 98-08 98-23 

RECEIPTS 
Base Payment (Inc. trust and up..front payment) ......... 10 9 10 12 14 15 15 15 15 15 15 69 144 369 
Payments to Recoup Excise Tax Credit andlor Losses .... 
Adult Sales Volume Adjustmenl.. ...................................... 
Credit for Personal Compensation Claims ........................ (1 ) (1 ) (1 ) (1 ) (2) (2) (2) (4) (4) (4) (16) (76) 
Inflation Adjustmenl.. ......................................................... (0) (0) (0) (0) (0) 0 0 0 1 1 (1 ) 0 49 
Credit for BBA Excise Taxes ............................................. 
Look-Back Surcharge for Youth Consumption .................. ! ! ~ Z ;! Z ! 23 161 

Net Industry Settlement Payments ............ , ............ 10 8 9 10 13 15 14 18 20 15 19 64 150 503 

Tax Offsets 

Indirect Business Tax OIIsel.. ......................................... (3) (2) (2) (3) (3) (4) (4) (4) (5) (4) (5) (16) (38) (126) 
Corporate Income Tax on Look-Back Surcharge ........... 
Youth Excise Tax Trigger ............................................... 
Reduction in Existing Federal Excise· Taxes .................. {Q} ill ill ill ill ill ill ill ill ill ill {!QJ !lll 

Total Federal Tax Offsets ........................................... ill 16l ill ill ill !§l !§l l§l l§l !§l l§l (20) (48) (156) 
Net Additional Receipts to US Government ......... 8 6 6 7 9 10 10 12 14 10 13 45 103 346 

POTENTIAL USES/CHANGES 
State Attorneys General Proposals, Total ......................... 6 6 7 9 10 9 9 9 5 5 39 75 166 
Offset Reduction in State Excise Taxes ............................ 1 1 1 1 2 2 2 2 5 14 52 
Use of Youth Look-Back Surcharge (90% grants) ............ 1 1 4 7 3 7 1 23 161 
Potential Increase in Federal Medicaid Match .................. ! ~ ~ ~ ~ ;! ;! ;! ~ ;! ;! 11 27 93. 

Total Potential Uses .................................................... 1 9 9 10 12 15 13 18 21 12 17 56 138 472 

Memoranda: 
Ad Valorem Equivalent of Net Payments ............................... 17% 19% 23% 280/0 31% 31% 39% 44% 36% 44% 
Change In Total Cigarette Consumption ................................ -8% -9% -11% -13% -15% -15% -18% ·20% ·17% ·20% 
Percentage Point Shortfall from Youth Target.. ......................................................................... 4% ·1% 19% 10% 4% 24'k 
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ALTERNATIVE TOBACCO SETTLEMENTS -- SUMMARY 
(Dollar amounts in billions) 

Tougher 
AG Youth 

Baseline Settlement Surcharge 

Youth Targets Met: 
Average Payment per Pack in 2003 (96$) ........................ . 0.54 0.54 
Average Price per Pack in 2003 (96$)................................ 1.93 2.47 2.47 
Millions of Smokers in 2003................................................ 51.5 46.3 46.3 

Gross Payments over 25 Years (98$): 
Base Payments ................................................................................... . 369 369 
Youth Smoking Penalty ....................................................................... . Q Q 

Total ...................................................................................... . 369 369 

Net Federal Revenues. Cumulative: 
Five Year Total (1998-2003) ................................................................ . 43 43 
Ten Year Total (1998-2008) ................................................................ . 86 86 
25-Year Total (1998-2023) .................................................................. . 234 234 

Payments and Revenues in 2003: 
Gross Industry Payments .................................................................... . 17 17 
Net Industry Payments ........................................................................ . 13 13 
Net Federal Revenues ......................................................................... . 9 9 

Specified AG spending ................................................................. ~ ...... . 10 10 

Restore 
Gov't 
Share 

0.73 
2.66 
45.1 

464 
Q 

464 

53 
110 
316 

18 
17 
12 

12 

Note: All scenarios assume repeal of the TRA97 excise tax credit and include the BBA97 excise tax increase .. 

Payment 
of $1.50 
Per Pack 

1.50 
3.43 
40.2 

953 
Q 

953 

90 
196 
600 

31 
30 
20 

15 

09/11/97 
05:50 PM 
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ALTERNATIVE TOBACCO SETTLEMENTS·· SUMMARY 
(Dollar amounts in billions) 

Youth Targets Not Met: 
Average Payment per Pack in 2003 ·11 .............................. .. 
Average Price per Pack in 2003 11 .................................... .. 
Millions of Smokers in 2003 .............................................. .. 

Gross Payments over 25 Years 21: 
Base Payments ................................. : ............................ . 
Youth Smoking Penalty ................................................. .. 

Total. .......................................................................... . 

Net Federal Revenues, Cumulative: 
Five Year Total (1998-2003) .......................................... . 
Ten Year Total (1998-2008) .......................................... .. 
25-Year Total (1998-2023) ............................................ .. 

Payments and Revenues in 2003: 
Gross Industry Payments .............................................. .. 
Net Industry Payments .................................................. .. 
Net Federal Revenues ................................................... . 

Specified AG spending ................................................... . 

Baseline 

1.93 
51.5 

Note: all scenarios assume repeal of the TRA97 excise tax credit. 
1/1n constant 1996 dollars. Includes BBA97 excise tax increase. 
21 In constant 1998 dollars. 

AG 
Settlement 

0.57 
2.49 
46.2 

369 
18 

386 

43 
90 

254 

17 
14 

9 

11 

Tougher 
Youth 

Surcharge 

0.60 
2.53 
45.9 

369 
98 

467 

45 
103 
346 

16 
15 
10 

11 

Restore 
Gov't 
Share 

Payment 
of $1.50 
Per Pack 

09/11/97 
06:10 PM 



Option 

1. Settlement as 
Proposed 

2. Tough Youth 
Smoking Penalties 

3. Restore Promised 
Investment 
Revenues 

4. $1.50 per Pack 

TOBACCO INDUSTRY PAYMENT OPTIONS 

Rationale 

f.L..<Lo-li1rr(,~r_ 

~ l"-a.u< J/ hAMk 

Agreed upon, hard negotiated compromise that would raise prices 
and provide funds to cut smoking. About 54¢ - 64¢ per pack by '03 
(with youth penalty). 

Would provide much tougher youth smoking penalty and could raise 
substantial revenues if targets aren't met. About 54¢ - 79¢ per pack 
by '03, exceeding $1.50 by 2008. 

Since AG settlement didn't take into account income tax and other 
offsets, raise payments enough so that the US government can make 
the level of health investments originally promised. About $1.00 per 
pack by '03 (inc. youth penalty). 

Raise prices enough to cause a sharp drop in smoking. (Prices would 
still be lower than in many countries.) Raise revenues substantially. 



TOBACCO INDUSTRY PAYMENT OPTIONS 

If Youth Targets Met 

Average Payment per Pack in 2003 (96$) ...... . 
Average Price per Pack in 2003 (96$) ............ . 
Millions of Smokers in 2003 ............................. . 

Gross Payments over 25 Years (98$): 

Baseline 

1.93 

51.5 

Base Payments ............................................................. . 
Youth Penally ................................................................ . 
Total. .............................................................................. . 
Total (25 Yrs) in Net Present Value .............................. . 
Total (25 Yrs) in Current Dollars ................................... . 

Available Revenues Over 25 years: 
Gross Payments ............................................................ . 

Settlement Adjustments ........................................... .. 
Net Payment.. ................................................................ . 

Losses of Other Tax Revenues ................................ . 
Net Revenues Available ................................................ . 

Available Revenues in 2003: 
Gross Payment (98$) .................................................... . 
Gross Payment, current dollars .................................... . 

Settlement Adjustments ........................................... .. 
Net Payment.. ................................................................ . 

Losses of Other Tax Revenues ............................... .. 
Net Revenues Available ............................................... .. 

Uses Already Specified by AGs/States ............................ .. 

Dollars in billions, except per pack. 

Proposed Tougher 
AG Youth 

Settlement Surcharge 

0.54 0.54 
2.47 2.47 
46.3 46.3 

$369 $369 
Q Q 

369 369 
187 187 
469 469 

469 469 
-145 -145 
324 324 

-104 -104 
220 220 

15 15 
17 17 
-4 -4 
13 13 
-4 -4 
9 9 

9 9 

Restore 
Promised 
Revenues 

0.98 
2.91 
43.5 

$620 
Q 

620 
311 
683 

683 
-91 
592 

-185 
406 

20 
23 
:1 
22 
-7 
15 

10 

$1.50 
Per Pack 

1.50 
3.43 
40.3 

$943 
Q 

943 
471 
938 

938 
-91 
847 

-265 
582 

27 
31 
:1 
30 

-10 
20 

11 

09/12197 01:20:12 PM Tsum2y.wk4 
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TOBACCO INDUSTRY PAYMENT OPTIONS 

If Youth Targets Not Met 
With Minimal Deterrence 

Average Payment per Pack in 2003 (96$) ..... . 
Average Price per Pack in 2003 (96$) ........... . 
Millions of Smokers in 2003 ................... '" ..... . 

Gross Payments over 25 Years (98$): 

Baseline 

1.93 
51.5 

Base Payments .................................. '" ...................... . 
Youth Penalty .............................................................. . 
TotaL ........................................................................... . 
Total (25 Yrs) in Net Present Value ........................... .. 
Total (25 Yrs) in Current Dollars ................................. . 

Available Revenues Over 25 years: 
Gross Payments ......................................................... . 

Settlement Adjustments .......................................... . 
Net Payment. .............................................................. . 

Losses of Other Tax Revenues ............................. .. 
Net Revenues Available ............................................. .. 

Available Revenues in 2003: 
Gross Payment (98$) ................................................. .. 
Gross Payment. current dollars ................................. .. 

Settlement Adjustments .......................................... . 
Net Payment. .............................................................. . 

Losses of Other Tax Revenues .............................. . 
Net Revenues Available ............................................. .. 

Uses Already Specified by AGs/States .... ..................... .. 

Doliars in billions, except per pack. 

Proposed Tougher 
AG Youth 

Settlement Surcharge 

0.64 0.79 
2.57 2.72 
46.3 45.2 

$369 $369 
32 3Q.3 

400 671 
208 382 
518 866 

518 866 
=1Aa :91 
370 775 

:.1.16 ::2!I.Q 
254 535 

17 17 
19 20 
:4 :1 
16 19 
05 ::6 
11 13 

11 11 

Restore 
Promised 
Revenues 

I 
1.00 
2.93 
43.6 

$620 
3.1 

651 
331 
730 

730 
:91 
639 

=i9ll 
441 

20 
24 
:1 
23 
=l 
15 

10 

$1.50 
Per Pack 

1.50 
3.43 
40.3 

$943 
19 

962 
483 
967 

967 
:91 
876 

:212 
604 

27 
31 
:1 
30 

:1Q 
20 

11 

09/12197 01:37 PM TSUM2PWK4 



ALTERNATIVE TOBACCO SETTLEMENTS -- SUMMARY 
(Dollar amounts in billions) 

Inflate 
AG At Health 

Baseline Settlement 

Youth Targets Met: 
Average Price per Pack in 2003 1/ ..... 1.93 2.47 
Increase in Price per Pack in 2003 1/. 0.54 
Millions of Smokers in 2003 ............... 51.5 46.3 

Payments and Revenues in 2003: 
Gross Industry Payments .................................. 17 
Net Industry Payments ...................................... 13 
Net Federal Revenues ....................................... 9 

Net Federal Revenues, Cumulative: 
~ive Year Total (1998-2003) .............................. 43 
Ten Year Total (1998-2008) .............................. 86 
25-Year Total (1998-2023) ................................ 234 

Note: all scenarios assume repeal of the TRA97 excise tax credit. 
1/1n Constant 1996 dollars. Includes BBA97 excise tax increase. 
" Volume adjustment eliminated. 

Inflation" 

2.52 
0.60 
46.0 

18 
14 
10 

45 
93 

291 

Restore 
Gov't 

Share" 

2.66 
0.73 
45.1 

18 
17 
12 

53 
110 
316 

Double 
Price 

Increase" 

3.01 
1.08 
42.9 

25 
24 
16 

72 
155 
463 

Ibl., .. -~.
T'a.'1~r/LL'J . 

09/11/97 
12:58 PM 



Option 

1. Settlement as 
Proposed 

2. Tough Youth 
Smoking Penalties 

3. Restore Promised 
Investment 
Revenues 

4. $1.50 per Pack 

TOBACCO INDUSTRY PAYMENT OPTIONS 

Rationale 

Agreed upon, hard negotiated compromise that would raise prices 
and provide funds to cut smoking. About 54¢ - 64¢ per pack by '03 
(with youth penalty). 

Would provide much tougher youth smoking penalty and could raise 
substantial revenues if targets aren't met. About 54¢ - 79¢ per pack 
by '03 (with youth penalty). 

Since AG settlement didn't take into account income tax and other 
offsets, raise payments enough so that the US government can make 
the level of health investments originally promised. About $1.00 per 
pack by '03 (with youth penalty). 

Raise prices enough to cause a sharp drop in smoking. (Prices would 
still be lower than in many countries.) Raise revenues substantially. 

TOBACCO INDUSTRY PA Yl>lElff omONS.doc 
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TOBACCO SETTLEMENT'S SPECIFIED BASE SPENDING 
(Dollars in billions) 

BASELINE 2003* 

RESEARCH .... 1.3 4.8 

Public Health Trust Fund (research) 4.7 

HHS research on cessation 0.1 

EDUCATION I PREVENiflON 0.45 1.0 

National education I media campaign 0.6 

State programs I ASSIST 0.1 

HHS grants to reduce tobacco use 0.3 

CESSATION' . 0 1.7 

Cessation Trust Fund 1.7 

MISCELLANEOUS 
' .. 

0.45 
" 

0.4 

FDA enforcement costs 0.45 0.3 

Payments to tobacco-sponsored teams 0 0.1 

Other 0 0.9 

TOTAL . 8.8 

*Fully implemented year 



DRAFT SPENDING OPTIONS FOR THE RESIDUAL FUNDS 
Residual is: 0 in Option 1, $0-1 billion in Option 2, $5 billion in Option 3, & $10 billion in Option 4 

OPTION COSTIYR RATIONALE & LINK TO TOBACCO 
($ billions) 

RESEARCH 
. 

21st Century 2 to 3 Increases the Settlement's trust fund by 50% tei sponsor 
Trust Fund additional, cutting-edge biomedical research. 

.... 

PUBLIC HEALTH > . ' .. , ""r': .... 

Children's 0.2 to 0.4 Complements the Settlement's and the Administration's 
public health focus on children with programs like school-based health 

education & more prenatal care in Healthy Start or CHCs. 

Tobacco-related 0.3 to 0.5 Funds prevention programs for tobacco-related illnesses 
illness initiatives like cardiovascular disease & cancer; expand programs 

for substance abuse since it is linked with tobacco use. 
--c-. 

COVERAGE 

Pre-Medicare 2 t04 Allows groups of people under age 65 to buy into 
Buy-In or more Medicare since long-term smokers are more likely to face 

barriers to buying insurance & have illnesses that make 
them uninsurable. 

Workers 2 to 3 Makes insurance affordable as well as accessible 
Changing Jobs through premium assistance .. Job change is the most 

common reason why people lose health coverage. 

Medicaid 0.5 to 1 Gives states a higher Medicaid matching rate for enrOlling 
Children's uninsured children already eligible. Consistent with the 
Outreach Settlement intent to fund children's health coverage. 

,OTHER ",' .. , 

Economic 0 No-cost option: Tobacco industry agrees to purchasing 
adjustments minimums from domestic farmers. 

0.1 to 0.2 Cost option: Subsidizes farmers, tobacco-industry 
workers & communities to compensate for any losses. 

International 0.05 to Dramatically Increases World Health Organization 
tobacco programs 0.1 tobacco control efforts. 

Child care 0.5 to 2 Complements the Settlement's and the Administration's 
initiatives focus on children through initiatives in the child care area. 



-. 

ALTERNATIVE SPENDING OPTIONS FOR RESIDUAL FUNDS 

SPECIFIED INVESTMENTS 

• 21st Century Research Trust Fund: Supplement tobacco-related 
and other biomedical research. . 

• Economic adjustments: Compensate and assist tobacco farmers 
and tobacco industry workers affected by the Settlement. 

• International tobacco cessation: Dramatically increase World 
Health Organization tobacco control efforts. 

THEMATIC INVESTMENTS 

Options include: 

• Health Insurance Coverage Trust Fund: Trustees would identify 
groups of uninsured Americans, like workers changing jobs or people 
not yet eligible for Medicare, and develop efficient policy options to 
cover them. 

• Children's Trust Fund: Trustees would annually determine the most 
important investments for children and fund options like Medicaid 
outreach for the 3 million uninsured children not enrolled; public 
health programs like school health education; and child care 
initiatives. 

• Family Security Trust Fund: This fund would assist workers and 
their families in a wide range of areas such as health insurance (e.g., 
offering premium assistance to workers changing jobs) or expanded 
unemployment compensation. 
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Option 

1. Settlement as 
Proposed 

2. Tough Youth 
Smoking Penalties 

3. Restore Promised 
Investment 
Revenues 

4. $1.50 per Pack 

DRAFT of 9/11/97 11 :43 PM 

TOBACCO INDUSTRY PAYMENT OPTIONS 

Rationale 

Agreed upon, hard negotiated compromise that would raise prices 
and provide funds to cut smoking. 

Would provide much tougher youth smoking penalty and could raise 
substantial revenues if targets aren'tmet. 

Since AG settlement didn't take into account income tax and other 
offsets, raise payments enough so that the US government can make 
the level of health investments originally promised. 

Raise prices enough to cause a sharp drop in smoking. (Prices would 
still be lower than in many countries.) Raise revenues substantially. 

T"Me.:" '.vIlU5T~r f~ 1 ,11C.\T OI'1TO."$,~"'-



TOBACCO INDUSTRY PAYMENT OPTIONS 

If Youth Targets Met: Proposed Tougher Restore $1.50 
AG Youth Promised Per Pack 

Settlement Surcharge Revenues 

Baseline 

Average Payment per Pack in 2003 (96$) ...... 0.54 0.54 0.98 1.50 
Average Price per Pack in 2003 (96$) ............ 1.93 2.47 2.47 2.91 3.43 
Millions of Smokers in 2003 ............................ 51.5 46.3 46.3 43.5 40.3 

Gross Payments over 25 Years (98$): 
Bas~ Payments ............................................................ $369 $369 $620 $943 
Youth Penalty ............................................................... Q Q Q Q 

TotaL ........................................................................ 369 369 620 943 

Net Federal Revenues: 
Five Years ('98-'03) ...................................................... 43 43 67 90 
Ten Years ('98-'08) ....................................................... 85 85 141 194 

Payments and Revenues in 2003: 
Gross Industry Payments ............................................. 17 17 23 31 
Net Federal Revenues ................................................. 9 9 15 20 

Specified AG/State spending ....................................... 9 9 10 11 
Residual funds for investments .................................... 0 0 5 10 

Dollars In billions, except per pack. 

OQIl1fg7 11:2:2:55 PM TSOO1_wk4 



TOBACCO INDUSTRY PAYMENT OPTIONS 

If Youth Targets Not Met Proposed Tougher Restore $1.50 
Moderate Deterrence Case AG Youth Promised Per Pack 

Settlement Surcharge Revenues 

Baseline , . 
Average Payment per Pack in 2003 (96$) ... 0.57 0.60 0.98 1.50 
Average Price per Pack in 2003 (96$) ......... 1.93 2.49 2.53 2.91 3.43 
Millions of Smokers in 2003 ......................... 51.5 46.2 45.9 42.8 38.9 

Gross Payments over 25 Years (98$): 
Base Payments ........................................................... $369 $369 $620 $943 
Youth Penalty ............................................................. 1J! 100 ~ Q 

Total .... : ................................................................... 386 468 623 943 

Net Federal Revenues, Cumulative: 
Five Years ('98-'03) ..................................................... 43 45 66 88 
Ten Years ('98-'08) ..................................................... 89 102 141 191 

Payments arid Revenues in 2003: 
Gross Industry Payments ........................................... 17 16 23 31 
Net Federal Revenues ................................................ 9 10 15 20 

Specified AG/State spending ...................................... 9 9 10 11 
Residual funds for investments ................................... (0) 0 5 9 

Dollars in billions, except per pack. 

09111197 11:39:14 PM Tsumn.wk4 
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TOBACCO INDUSTRY PAYMENT OPTIONS 

If Youth Targets Not Met Proposed Tougher Restore $1.50 
Minimum Deterrence Case AG Youth Promised Per Pack 

Settlement Surcharge Revenues 

Baseline 
/ 

Average Payment per Pack in 2003 (96$). 0.64 0.79 1.00 1.50 
Average Pric;:e per Pack in 2003 (96$) ....... 1.93 2.57 2.72 2.93 3.43 
Millions of Smokers in 2003 ....................... 51.5 46.3 45.2 43.6 40.3 

Gross Payments over 25 Years (98$): 
Base Payments ........................................................ $369 $369 $620 $943 
Youth Penalty ........................................................... 32 303 31 19 

TotaL ..................................................................... 400 671 651 962 

Net Federal Revenues: 
Five YearS ('98-·03) .................................................. 45 48 67 90 
Ten Years ('98-·08) ................................................... 93 141 147 197 

Payments and Revenues in 2003: 
Gross Industry Payments ......................................... 19 20 24 31 
Net Federal Revenues .............................................. 11 13 15 20 

Specified AG/State spending .................................... 11 11 10 11 
Residual funds for investments ................................ (1 ) 1 5 10 

Dollars in billions, except per pack. 

OQlfl1'117 fl:4f:25PM Tstlrnp.wk4 
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CAMPAIGN rov TOBACCo-FREE icA5 

TO: 

FROM: 

RE: 

DATE: 

Bruce Reed (456·2878) 
Bruce Lindsay (456-2983) 
Elena Kagan (456·2878) 

Matthew MyerS~~~ 
Newly released Position of American College of Preventive 

Medicine 
Breakdown of Settlement Expenditures 

August 4, 1997 

I thought you would like to see the attached position statement from the 
American College of Preventive Medicine. It is constructive and, like the 
American Medical Association, makes clear that this is an opportunity and 
agreement upon which we should can and should build. 

I have been surprised that people have not asked for a more detailed 
breakdown of the expenditure of the settlement funds. It is impossible to discern 
this information, particularly the amounted allocated between the states and the 
tort fund, from the 68 page document. If the states' money is treated as 
Medicaid reimbursement the federal share would be approximately 60% I have 
been told. I hope this is useful. I have been concerned because the parties did 
not factor in revenue the federal government would lose as well as the revenue it 
would take in when calculating its effect. It may be that additional moneys that 
are negotiated, if any, will be needed just to offset revenue lost. 

NATIONAL CENTER FOR TOBACCO·fREE KIDS 
1707 l STREET. NW • SUITE 300 • WASHINGTON. DC 20036 

PHONE (202) 296·5469 • FAX (202) 296·5427 
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TOBACCO AGREEMENT FUNDS 

A.) $10 billion payable on effective date of the legislation. 

B.) Annual payments· to be made in perpetuity - 25 year face value is 
$358.5 billion (to be adjusted annually for inflation). Payments for 
the Public Health Trust for the 1s, eight years only· creating a Public 
Health Trust totalling $25B. 

Payment 1 2 3 4 5 6 7 8 9 and 
Year on 

Total $8.5B S9.5B S11.5B $14B $158 $158 $15B $15B $158 
Payments 

Public S2.SB n.5B $l.SB S4B S58 S2.SB S2.SB S2.5B -0-
Health Trust 

Base Amonnt S6B S7B S8B SlOB SlOB SIZ.5B SU.5B $12.58 S15B 

C. Proposed Allocation of the Base Amounts: :!-

Payment 1 2 3 4 5 6 7 8 9 and 
Year on 

A) Smoking 1 1 1 1 1 1.5 1.5 1.5 1.5 
Cessation 

B) FUnding 1 1 1.S I.S 1.5 1.5 1.5 1.5 1.5 
for Public 
Health 
Programs 

C) Funds for 4. 4.5 4.5 6.5 6.5 8 8 8 8 
tbe States 

D) Foods for a .5 1 1 1 1.5 1.5 1.5 4 
tbeTort 
System 

Total Base S6B $78 $8B SlOB SlOB 512.5B 512.5B S12.58 SlSB 
Amount 

2/6 
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Date: 07/18/97 Time: 14: 13 ~llAG 
TFarmers propose guarantees under any tobacco settlement 'j) V'O i'V INW~ I FLv\A..k. 

WASHINGTON (AP) Arguing that the proposed multibillion-dollar 
tobacco settlement threatens their livelihoods, tobacco farmers 
have asked Congress for $7 billion in economic protections and a 
requ~rement that cigarette makers buy a guaranteed amount of U.S. 
l~. 

The growers also want a overn nsation for 
losses ~n and value and other ations cause 
t cco use to p umme , according to an eight-point plan developed 
byrarm organizations and obtained by The Associated Press. 

"We're after what the companies got: stability," said Tim 
Cansler, national affairs director for the Kentucky Farm Bureau 
Federation. "The implications of this negotiated settlement very 
much put us into a new light." 

The proposed $368 billion settlement of health-related tobacco 
lawsuits negotiated by the cigarette companies and 40 state 
attorneys general makes no mention of the impact on America's 
estimated 124,000 tobacco farms. Tobacco is the nation's 
sixth-largest cash crop. 

On Thursday in Raleigh, N.C., officials from tobacco-state farm 
bureaus, farmer cooperatives and others reached consensus on a plan 
being circulated in Congress. The document represents the first 
time tobacco growers have put their demands in writing, although 
they cautioned the plan is subject to change. 

The plan calls for 2 percent of the settlement roughly $7 
billion from the tobacco compan~es to be set aside for the 
"economic benefit" of tobacco rowers. That could ~nclade price 
sup orts or possibl bu outs of far ers who wa e 
to acco us~ness. 

Health grou s encoura e assistance to 
tobacco, ut growers are reluctant because 
It would take 747 acres of orn to nroduce 

et farmers out of 
tobacco is so lucrative. 
the same income as 50 

added 



· " 

~hiding years of research into safer cigarettes. 
Under the deal, tobacco companies would provide many research 

documents to the Food and Drug Administration. But the deal stops 
short of full disclosure and requires the FDA to protect many of 
the papers as trade secrets. 

The farmer proposal, meanwhile, offers additional protections to 
growers' wallets. It would eliminate use of reconstituted tobacco 
essentially, cheap floor sweepings from warehouses in cigarettes 
and clarify that growers would be immune from any health-related 
lawsuits. 

If future government rules, such as FDA curbs on the amount of 
nicotine in cigarettes, trigger steep declines in tobacco use, the 
growers want the government to enable them to "cash out." 

In the case of flue-cured tobacco, for example, the governmen 
would give growers a one-time payment of $14 a pound for their 
farm's usual tobacco production and compensate them for any 
declines in property values. 
APNP-07-18-97 1431EDT 
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PROGRAMS I FUNDS IN TOBACCO SETTLEMENT 

UP-FRONT COMMITMENT ($10 billion over 25 years) 

• A one-time, $10 billion payment would be required as of the date of enactment of 
the settlement. There is no dedicated use for these funds. 

BASE PAYMENTS ($333.5 billion over 25 years) 

• Federal and State Uses 

Reduction in Tobacco Usage ($5.325 billion): For Secretary of HHS to 
encourage current tobacco users to quit through media-based and non
media based education, prevention and cessation campaigns. 

FDA ($7.5 billion): To the Food and Drug Administration (FDA) to 
enforce the terms of the settlement. 

Programs like ASSIST ($3.0 billion): For state and local tobacco 
control, similar to the community-based model of the ASSIST program 

Research ($2.5 billion): On the methods to prevent smoking and help 
individuals quit. 

Education ($12.5 billion): To fund an Independent, non-profit 
organization to run a multi-media campaign to discourage and de
glamorize tobacco use. 

• Cessation Fund ($35.5 billion): To create a trust fund to promote effective 
cessation programs and provide financial assistance to access such programs. 

• Teams' Fund ($1.8 billion): For 10 years, to compensate events, teams, or 
entries in such events who lose sponsorship by the tobacco industry as a result 
of the settlement. After 10 years, funds will be reallocated to education, 
enforcement of provisions, and community-based programs. 

• Medicaid I Other ($265.375 billion I possibly $151.264 billion Federal): 
Remainder of the Base Payments; no specified use. 

PUBLIC HEALTH TRUST FUND ($25 billion over 25 years) 

• A Presidential Commission will be created to identify and fund specific tobacco
related medical research 



YEAR 

UP·FRONT 
COMMITMENT· 

BASE PAYMENTS 

Reduce Use 

FDA 

Programs like 
ASSIST 

Research 

Education 

Cessation Fund 

Teams' Fund 

Medicaidl Other 

Federal Share 

SUBTOTAL 

PUBLIC HEALTH 
TRUST FUND 

TOTAL 

PROGRAMS I FUNDS IN TOBACCO SETILEMENT 
(Dollars in billions unless otherwise specified) 

1 2 3 4 5 1·5 6·8 

10.0 . . . . 10.0 . 

125 m 125m 125 m 225m 225m 825m 225 m 

300m 300m 300 m 300m 300m 1.5 300 m 

75m 75m 100 m 125 m 125 m 500m 125 m 

100 m 100 m 100 m 100 m 100 m 500m 100 m 

500m 500m 500 m 500 m 500 m 2.5 500m 

1.0 1.0 1.0 1.0 1.5 5.5 1.5 

- 75m 75m 75 m 75m 300m 75m 

3.9 4.825 5.8 7.675 7.175 29.375 9.675 

2.223 2.750 3.306 4.375 4.090 16.744 5.515 

6.0 7.0 8.0 10.0 10.0 41.0 12.5 

2.5 2.5 3.5 4.0 5.0 17.5 2.5 

18.5 9.5 11.5 14.0 15.0 68.5 15.0 

9·25 1·25 

- 10.0 

225m 5.325 

300m 7.5 

125 m 3.0 

100 m 2.5 

500m 12.5 

1.5 35.5 

75m 1.8 

12.175 265.375 

6.940 151.264 

15.0 333.5 

. 25.0 . 

15.0 368.5 

Note: Annual base payments are adjusted for inflation and sales volume decreases; protected during bankruptcy! reorganization proceedings; and 
should be passed through to consumers through price increases to discourage use. 



OPTIONS FOR $3 TO 4 BILLION ANNUAL SPENDING 

OPTION 1. CHILDREN 

Mandate Medicaid Children'S Coverage Up to 150% of poverty 
Extend Medicaid coverage for all children below 150% of poverty. with 
some additional flexibility for states 

Cost: $2 billion per year; Coverage: 1-2 million children 

State Assistance Pool 
Create transition grant program to assist states, including those that have 
a disproportionate number of poor children, creative outreach efforts, or 
large safety net programs. 

Cost: $1-2 billion per year 

OPTION 2. SAFETY NET 

Pool for States and Safety Net Providers 
Create transition pool for states, hospitals, and cliniCs that are undergoing· 
major changes due to managed care, the DSH policy change, and other 
Medicaid changes. 

Cost: $2 billion per year 

Children'S Outreach Campaign 
Fund a nationwide education effort about eligibility of children for 
Medicaid. Possibly fund simplified, school-based enrollment for children. 

Cost: $1 billion per year; Coverage: 1-2 million children 

OPTION 3. COVERAGE IN SMALL BUSINESSES 

Voluntary Small Group Purchasing Cooperatives 
Give states grants to develop voluntary purchasing cooperatives and 
provide limited premium assistance to low-income families. 

Cost: $3 billion per year 



OPTION 4. RESEARCH 

Dedicated Funds for Priority Research 
Creates funding source for long-term, large-scale investigations of major 
diseases and/or treatment options. This could be directed towards AIDS; 
diabetes; cancer; asthma; heart disease prevention; or Alzheimer's. It 
could also fund long-term projects (like the human genome project) aimed 
at developing interventions like an AIDS vaccine. 

Cost: $4 billion per year 

OPTION 5. EXAMPLE OF COMBINATION APPROACH 

Buy-In for Low-Income Families 
Allow any person with income below 150% of poverty to buy into Medicaid 
with a sliding scale premium. This would create an affordable option for 
working families without access to employer-based insurance. 

Cost: $2 billion peryear; Coverage: 1-2 million people 

Pool for State .and Safety Net Providers 
Create transition pool for states, hospitals, and clinics that are undergoing 
major changes due to managed care, the DSH policy change, and other. 
Medicaid changes. 

Cost: $1 billion per year 

Dedicated Funds for Priority Research 
Creates funding source for investigations of major diseases and/or 
treatment options. 

Cost: . $1 billion per year 
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THE WHITE HOUSE 

WASH INGTON 

June 11, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with ENACT 

As you are aware, the ENACT Coalition is extremely concerned that the Coverdell and 
Gramm amendments will significantly reduce funding for the public health programs in the bill. 
Your goal for this meeting should be to make clear our commitment to restoring adequate 
funding for public health, while encouraging them to work hard over the next few days to see 
that the Senate passes this bill. You could say: 

• The McCain bill continues to have a very strong anti-tobacco provisions: a significant price 
hike, full FDA jurisdiction, tough environmental smoke provisions, and very strong 
penalties on companies that market tobacco to children. 

• We realize, though, that the votes in the last few days significantly cut into funding for the 
public health programs needed to reduce youth smoking -- first with the Coverdell drug 
amendment, and then with the Gramm tax amendment. 

• We opposed these amendments, and we will work hard as the process goes forward to 
restore the money needed for public health programs to reduce youth smoking. 

• But we also have to recognize the advantages of forward motion on this bill. We have to do 
everything we can over the next few days to make sure this bill passes the Senate, even 
though there are improvements that need to be made. After that, we can and will work hard 
together to ensure that the final bill contains adequate funding for public health programs in 
order to reduce youth smoking. 
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Statement of David A. Kessler, M.D. 

The public health community calls upon the Congress with a united voice to 
enact for the [lIst time since the 1964 Surgeon General's report effective 
anti-tobacco legislation. 

Then: should be one focus and one focus only - the public's health. 

The focus has to be on the public health. Tobacco legislation should not 
become a political football. We need to remember that this is about tobacco. 
This is about children and adolescents becoming addicted to a deadly 
product. 

The focus has to be on measures that will work. 

The focus has to be on raising the price of cigarettes to reduce the number of 
young people who smoke...,. not on spending the money. 

Full FDA authority, a $1.50 price hike and strong measures to limit the 
industry's advertising and promotion are essential. 

A watered down version enacted simply so Congress can say it passed anti
tobacco legislation will not be acceptable. 

Given all the evidence that has come to light, it is simply not credible for 
Congress to grant this industry any limits on Hability. 

For the first time, Congress needs to enact tobacco legislation without asking 
the industry's pennission. 

There should be no concessions to this industry. 

The public health community is united. 

Taere is no light between us. 

We support comprehensive anti-tobacco measures. 

We oppose attempts to water that down. 
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We oppose granting the industry any form of immunity. 

There should be no ambiguity. There should be legislation that raises the 
price of cigarettes enough so that there will be a real reduction in the nwnber 
of young people who smoke. There should be legislation that reaffirms 
FDA's full authority. There should be legislation that limits the tobacco 
industry's practices that have proven so tragically effective in addicting 
generation after generation. 

There should be NO settlement, NO deals. 

There needs to berea! anti-tobacco legislation enacted on a bipartisan basis. 
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PRESS CONFERENCE ON TOBACCO LEGISLATION 
REMARKS BY DR. C. EVEREIT KOOP, M.D., SC.D. 

RAYBURN HOUSE OFFICE BUILDING, WASHINGIO>I, DC 

FEBRUARY 17, 1998 

THANK YOU FOR ASSEMBLING HERE THIS MORNING. YOU ALL ARE MOST 

WELCOME. 

Ii!J004 

THE PRESIDENT, THE PUBLIC HEAL TI-! COMMUNITY AND SOME FARSIGHTED, 

CONSCIENTIOUS MEMBERS OF CONGRESS WANT TO SEE COMPREHENSIVE, 

EFFECTIVE TOBACCO LEGISLATION ENACTED DURING THIS SESSION OF 

CONGRESS. MOST IMPORTANTLY, THE PUBLIC WANTS IT, AND SUFFERS THE 

CONSEQUENCES OF ITS ABSENCE. IF THERE CAN BE ONL Y ONE MESSAGE THAT I 

WOULD LIKE CONGRESS TO HEAR TODAY, TIDS IS IT. 

WITH NEARLY ONE OF EVERY FIVE DEATHS CAUSED BY )rTOBACCO. WITH 

BILLIONS OF DOLLARS SPENT ON ENTIRELY PREVENTABLE TOBACCO-RELATED 

mSEASES AND DISABILITIES, THE PUBLIC PAYS FOR TOBACCO MANY TIMES AND 

IN MANY WAYS. ONLY THE TOBACCO INDUSTRY PROFIT£ FROM THIS HARM 

A..~D THIS WASTE OF RESOURCES AND POTENTIAL. 

IN SPITE OF GROWING PUBLIC AWARENESS OF THE SERIOUS CONSEQUENCES OF 

TOBACCO USE, IN SPITE OF THE REVEL.l\. TroNS OF HOW THE TOBACCO INDUSTRY 

HAS HIDDEN TRUTHS IT HAS LONG KNOWN ABOUT THE HARM THEIR PRODUCTS 

CAUSE, LIED '.'.'HEN CONFRONTED AND DENIED THE ACCOMPLISHMENTS OF 

SCIENCE AND THE PUBLIC HEALTH COMMUNITY; THE SITUA nON IS GETTING 

WORSE. THE ILLEGAL USE OF TOBACCO, THAT IS, USE BY CHILDREN AND 

YOUTHS, HAS BEEN INCREASING STEADILY FOR THE PAST SEVEN YEARS. TF.E 
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DECLINE IN ADULT USE HAS STOPPED, AND BEGINNiNG TO RISE AGAIN IN 

YOUNGER ADULTS. SPIT TOBACCO AND CIGAR USE IS SKYROCKETING. 

YET, WE KNOW THAT CONGRESS CAN CHANGE THAT. TIlE PUBLIC AT LARGE 

DOES NOT HAVE TO BE SACRIFICED FOR THE SPECIAL INTERESTS OF .. \ FEW. IT 

ISN'T FArR AND iT ISN'T RIGHT -- AND IT ISN'T A PARTISAN ISSUE. 

EVERY CONGRESSMAN A,"ID CONGRESS WOMAN MUST KNOW IN THEIR HEARTS 

THAT: 

* PREVENTING NICOTTh'E ADDICTION BY YOUTH IS BIPARTISAN. 

* PREVENTING CITIZENS FROM SUFFERING THE AGONIES OF TOBACCO

INDUCED CARDIOVASCULAR DISEASE, EMPHYSEMA, AND CANCER IS 

BIPATISAN. 

• 

* 
+ 

PROTECTING NON-SMOKERS FROM SECOND HAND SMOKE, INCLUDING 

CHILDREN, BEFORE AND AFTER BIRTH, IS BIPARTISAN. 

PROTECTING JUSTICE IS BIPARTISAN. 

PROTECTING STATES AND COl\lfMUNITIES FROM PREEMPTION Of THEIR 

PUBLIC HEALTH LAWS IS BIPARTISAN. 

THESE ARE HONORABLE ISSUES THAT WILL BE DEFENDED IN CONGRESS BY 

HONORABLE PEOPLE. 

THE MAJORITY OF TOBACCO-CONTROL BILLS THAT HAVE BEEN PRESENTED IN 

CONGRESS ARE FROM THE DEHCCRA TJC SIDE OF THE AISLE. ONE OF Ti-IE1-.. f, THE 

CONRAD BiLL IS THE PRODUCT OF THE DEMOCRATIC CAUCUS. THE PRESIDENT, 

AND MOST OF US IN THE WORLD OF PUBLIC HEALTH, ARE ANXIOUSL Y 

A W AJTlNG A STRONG, COMPREHENSIVE BIPARTISAN BILL. ONE OF THOSE, STILL 

IN OUTLINE FORM, IS TN THE MAKING BY SENATOR CHAFEE, A REPUBLICAN, AND 
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SENATOR HARKIN, A DEMOCRAT. 

IT DOESN'T TAKE SUPERIOR INTELLECT OR EVEN ADUL TIlOOD TO KNOW THAT IF 

A SINK IS OVERFLOWING, ONE NEEDS TO TURN OFF THE WATER BEFORE 

STARTING TO CLEAN UP THE MESS. THIS IS COMMON SENSE. BY THE SAME 

LOGIC, THE ADMINISTRATION AND PUBLIC HEALTH COI\1MUNITY WANTS TO CUT 

OFF NICOTINE ADDlCTION BEFORE IT BEGINS. EVEN i\-1ll.NY YOUTHS WHO 

SMOKE WANT TO QUIT, BUT IT IS HARD TO DO AND FEW SUCCEED. NOW THAT 

SOME OF TIlE HITHERTO SECRET TOBACCO fNDUSTRY DOCUMENTS REVEAL 

THAT THEY HAVE LONG UNDERSTOOD TIIA T NICOTINE IS HIGHLY ADDICTIVE, 

AND HAVE SYSTEMA TICALL Y AND CLEVERLY MARKETED THEIR PRODUCTS TO 

CHILDREN, THAT FOCUS IS EVEN SHARPER. 

FEDERAL STATUTES MUST INCLUDE MEASURES THAT DO NOT ENCOURAGE 

DESIRE FOR TOBACCO ljSt YOUNGSTERS AND MAKE IT DIFFrCULT FOR THEM TO 

OBTAIN IT. AND WHY NOT? THROUGHOUT THE COUNTRY TOBACCO IS AN 

ILLEGAL PRODUCT FOR EVERYONE UNDER THE AGE OF 18. WHAT MEASURES 

COMPOSE COMPREHENSIVE LEGISLATION? WHAT MEASURES ARE SOUND AND 

REASONABLE TO PROTECT CHILDREN AND YOUTHS? 

FIRST, FEDERAL STA TOTES MUST EDUCATE THE PUBLIC. TIDS MUST INCLUDE 

REQUIRING EFFECTIVE WARNlNG LABELS ON PRODUCTS. FULL DISCLOSURE OF 

TOBACCO INGREDIENTS, EFFECTIVE CURTAILMENT.OF ADVERTISING AND 

PROMOTIONS THAT CAN INFi-UENCE CHILDREN AND YOUTH, ANi), OF COtJRSE. 

HEALTh EDUCATION FOR YOUTH AND ADULTS. RESEARCH IS NEEDED TO 

UNDERSTAND YOUTH BEHAVIOR AND DEVELOP EFFECTIVE COTJNTERMEASURES 

TO THE BEGUlLlNG MESSAGES COMING FROM THE TOBACCO INDUSTRY. 



02lJ7/98 12:48 FAX ;'G2 225 8185 GOV REF MIl" Iai007 - , 

SECOND, FEDERAL STATUTES MUST REDUCE YOlITH ACCESS. THIS MUST 

INCLUDE MAKlNG THE PRICE OF TOBACCO TOO COSTLY FOR YOUTH TO 

PURCHASE, SUBSTANTIAL PENALTIES FOR DISTRIBUTING TOBACCO PRODUCTS 

TO YOUTH, OTHER FINES AND ENFORCEMENT MEASURES, AND FUNDlNG FOR 

ORGANIZATIONS THAT ACT TO PROTECT YOUTH FROM TOBACCO. 

THIRD, THE FDA MUST HAVE FULL REGULATING AUTHORITY OVER TOBACCO, 

ITS INGREDlENTS, INCLUDING NICOTINE, AND ITS ADDlTIVES, AS WELL AS ANY 

DEVICE THAT DELIVERS NICOTINE. 

FOURTH, INDIVIDUALS WHO WANT TO QUIT SHOULD BE ABLE TO RECEIVE 

SOUND HELP. OVER TWO-THIRDS OF ADULTS AND MANY YOUTH WA-'NT TO QUIT, 

BUT FEW SUCCEED WITHOUT HELP. SUCH HELP, USING EXISTING CLINICAL 

PRACTICE GUIDELINES, CAN SIGNillCANTLY INCREASE PATIENT QUIT RATES 

FROM THIS CHRONIC, PROGRESSIVE, RELAPSING DISEASE. THESE PREVENTIVE 

SERVICES HAVE BEEN SHOWN TO BE MORE COST-EFFECTIVE THAN ANY OTHER' 

PREVENTIVE SERVICE IN TERMS OF LIVES SAVED PER DOLLAR INVESTED, AS 

REPORTED IN DECEMBER IN JAMA. THUS, MEDICAL FINANCING SYSTEMS 

SHOULD BE USED. PUBLIC AND PROFESSIONAL EDUCATION, CESSATION 

RESEARCH SHOULD BE FUNDED, BUT NOT BY MEANS THAT THE TOBACCO 

INDUSTRY COULD INFLUENCE. 

FIFTH, ENVIRONMENTAL TOBACCO SMOKE MUST BE BETIER REGULATED. IN 

ADDITION TO A B.<\sIC LEVEL OF FROTECTION.SSTABLISHED BY FEDERAL 

STATUTE, INCENTIVES ARE NEEDED SO 'I1tt STATES AI-JD COMMUNITIES CAN 

ESTABLISH, REFINE AND EXPAND TIfElR LAWS AND REGULA nONS. PROVISIONS 

SHOULD INCLUDE FUNDS FOR EST ABLlSHING AND ENFORCING SMOKE-FREE 

PUBLIC A,~D WORK ENVIRONMENTS, RESEARCH ON RISK-ASSESSMENT, AND 
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FULLER EDUCATION OF THE PUBLIC ABOUT HOW ENVIRONMENTAL TOBACCO 

SMOKE HARMS THEMSELVES, THEIR LOVED ONES -- ESPECIALLY THEIR 

CHILDREN. 

Ia)008 

SIXTH, FEDERAL STATUTES SHOULD BE WRITTEN TO SPECIFICALLY AND 

EXPRESSL Y PREVENT FEDERAL LA W FROM OVERRlDING STRONGER AND/OR 

MORE DIVERSE STATE AND COMMUNITY STATUTES. FEDERAL LA W DESIGNED 

TO PROTECT THE PUBLIC'S HEALTH SHOULD AI.. WAYS BE A FLOOR THA T STATE 

AND LOCAL GOVERNtvfENTS CAN ADDTOANDSTRENGllIEN. INNOVATlVE 

PUBLIC HEALTH MEASURES COMMONLY ARE DEVELOPED WITHIN THESE 

LEVELS OF GOVERNMENT. 

SEVENTH, FEDERAL STATUTES MUST BE FAIR. FOR E..XA.\1PLE, MEANS TO 

ENSURE THAT TOBACCO FARMERS AND THEIR LANDS ARE ABLE TO MAKE A 

TRANSITION TO OTHER CROPS WITHOUT BEARING UNDUE HARDSHIP. 

STANDARDS THAT APPLY TO TOBACCO PRODUCTS SOLD IN THIS NATION MUST 

BE APPLIED EQUALLY TO THOSE EXPORTED, AND TOBACCO PRODUCTS NOT 

GIVEN FAVOR OVER OTHER EXPORT PRODUCTS. AND, OF COURSE, THE 

TOBACCO INDUSTRY, EACH COMPANY, AND ALL OFFICERS, MUST BE HELD 

ACCOUNTABLE FOR THE HAVOC THEIR PRODUCTS HAVE WROUGHT IN THIS 

SOCIETY. THEY MUST NOT RECEIVE IMMUNITY FROM THE CIVIL JUSTICE 

SYSTEM THAT EVERY OTHER BUSINESS IS REQUIRED TO RESPECT. ANY 

EXCEPTION, IN ADDITION TO BEING UNJUST IN ITSELF, WOULD ESTIIBLISH A 

UNFAIR PRECEDENT FOR OTHER BUSINESSES. 

YOU ARE INVITED TO TAKE DR.. KESSLER AND MY STATEMENTS, THE ADVISORY 

COMMITrEE REPORT WHICH CONTAINS GREATER DETAIL, AND A COpy OF THE 

lAMA ISSUE, RELEASED JUST TODAY, THAT CONTAINS THE TWO RESEARCH 
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PAPERS DESCRIBED THIS MORNING AND AN EDITORIAL COVERING MM'Y OF 

THESE SAME POINTS FOR COMPREHENSIVE LEGISLATION. THE LETTER THAT 

MANY OF US HAVE SIGNED THIS MORNING IS ON BEHALF OF NUMI3ER OF PUBLIC 

HEALTH ORGANIZA110NS. OTHER ORGANIZATIONS THA.T WERE NOT 

REPRESENTED ON THE ADVISORY COM."v1ITTEE WOULD LIKE TO SIGN THE 

LETTER, AND THA T OPPORiUNlTY WILL BE PROVIDED LATER. 

IN CLOSING, FEDERAL STATUTES MUST ESTABLISH A GROUNDWORK FOR A 

MUCH BETTER FUTURE ACCOUNTABILITY AND CONTROL OF THE TOBACCO 

INDUSTRY.' ITS PRODUCTS ARE TOO DANGEROUS. ITS RESPECT FOR THE LAWS 

OF THIS LAND TOO ABUSED. ITS HONORING OF PUBLIC TRUST r®EFILED. 

THE CONGRESS, TIm MEDICAL, HEALTH AND SCIENCE PROFESSIONS, AND 

PUBLIC ALIKE HAVE A MORAL RESPONSIBILITY TO PREVENT UNNECESSARY 

DISEASE, DISABILITY AND DEATH. IT IS TIME FOR THE CONGRESS TO (I) 

DEVELOP COMPREHENSIVE LEGISLATION THAT DEF&~DS THE PUBLIC'S HEALTH, 

(2) STRENGTHEN BUSINESS AND THE ECONOMY THROUGH THE PRODUCTIVITY 

OF A HEALTHIER POPULACE, AND (3) BRING ACCOT..JNTABILITY TO AN INDUSTRY 

TIIAT ERODES THE IDEALS OF 1HIS GREAT NATION. CHILDREN AND YOUTHS 

DESERVE BETTER PROTECTION. THE PUBLIC DESERVES GOOD LEGrSLA TION. 



0207/98 12:49 FAX 202 225 8185 GOY RIll' ~l;,\ ~010 
.' 

The Advisory Committee on Tobac<:o Policy and Public Health 
Co-Chairs: C. Everett Koop, M.D., and David A. Kessler, M.D. 

Febmary 17. 1998 

House Speaker Newt Gingrich 
Senate Majority Leader Trent Lett 
U.S. Congress 
Wa5hington, DC 

Dear Sirs: 

This year rna>· be the most important moment in the history of the tobacco wars, a moment when America 
chooses between a path toward social repair or one toward irrevocable public los5. After years of growing public 
awareness of the addic.tivelless of nicotine, the adverse health effects ()( tobacco on users Wld non-smokers, and the 
tobacco industry's extensive efforts targeted at children and youths, the pcbilc is excitee about the prospect tha! 
federal laws may be enacted that will bring about fundamental change in how the tobacco industry dee, busin.ss 
and that will save millions of Jives. Conversely, there is the risk that the tobacco industry could further entrench its 
ability to stand outside the ordinary rules of commerce in society. . 

Despite all of the disclosures oftobaeco industry malfeasance during the last four years, tobacco u;e amo~g 
children is up, the long tenn decline in tobacco use among African-American teenage boys has been reversed, and 
the decline in adult rates has stopped. The need for decisive action to protect the public's health h.s never been 
greater. No one should underestimate the importance of Congress acting now and acting decisively, nor the proven 
ability oflhe tobacco industry to make. mockery of its implied ethical and moral responsibilities to society. 

We the undersigned are in agreement. Our first priority is to ensure the passage of comprehensive tobacco 
control legislation in this session ofCongr.s •. W. would hate to Sec a watered-down version of the public health 
community's standards. We are commW",d to eValuating any legislation in its entirety based on its overall impact on 
the publie health. 

With evidence oftobaceo industry misdeeds and mendacity on hand and growing, with sound public health 
proposals on the table, with broad popular support for action. Congress has the opportunity to mllke fundamental 
changes in tobacco policy based solely and exclusively on what is good ior the public's health without making 
unnecessary concessions to the tobacco industry. Only a comprehensive approach that combine:< the best of what we 
know today with a process for making change as we learn more tomorrow should be enacted. 

The recent disclosure ofRJR-Lorill.rd, Philip Morris and BA T documents conftrm what the public health 
community has said for years, namely, that the tobacco industry aggressively attempted to market cigarenes te 
children and youths. Additional evidence of renegade tobacco industry behavior is beginning to emerge in the case 
currently being brought against tbe indUstry by the state of Minnesota and Minnesota Blue Cross and Blue Shield, as 
well as from other cases. For this reliSon, it would not be res!,onsible public stewardship to gJJl!Jt irIlmullity to thi~ 
indUStry, especially stnce it has diligently tried to hook children and youths on nicotine and deny their own research 
fIndi'1f;,s vn ilie h~ful tffects uftcba;x;u. 

The public health community is united in the type of legislation that should be enacted. 
It is a condensaticn of recommendations stated in the Final Report 0/ the Acfl,'isory Commillee on Tobacco Polic), 
and Public Health, July 1997, a document that was developed by many of the cosigners of this letter. Essent;.1 
public health goals include: 

I} FDA: Reaff"zrm that the FDA has full authority to regulate all areas of nicotine and all other conslituen3 
and ingredieots in tobacco. The FDA must have authority to increase its tobacco research end scientiftc 
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communication abilities and be provided with adequate funds to implement all of its various regulatory, 
enforcement, public education and research activities. New, burdensome requirements placed on the FDA would be 
unfair and erode public health. 

2) Youths: Protect children and youtl1~ from influences that create demand for or acceptance oftobaceo 
US., end prevent their obtaining IODacco, 811 iJIega! substar.ce for youth. ilpecific measures that reduce youth 
demand and access include: 

a) Provide f(1r a well-funded nationwide education campaign independe'll of tobacco industry 
interference. . 

b) Significantly increase the price of cigarettes and other lobacco products so that children and 
youths are discouraged from buying them. An increase of at least $1.50 per pack is a reasonable starting 
point. Once implen:ODted, an independent National Academy of Science/Institute of Medicine commissiO!: 
should be set to determine what additional increases will significantly reduce youth smoking. 

c) Ban advertising and promotions that entice children and youLltS. 1his should be coupled with 
tough restrictiollll on youth access (0 tobacco products, large, strong and effective warning labels on 
cigarette packs and other tobacco products, necessary funds to moniter compliance, and olier deterrents. 

d) Levy substantial penalties for underage use. Assessments should be on a company-by
company basis iffeduced youth smoking targets are not me! soon, e.g., there must be specific fmes at 
specific times for specific shortfalls from user larget levels. 

3) Cessation: Provide adequate funds for sound, scientifically established cessation programs [0 help 
nicotine-dependent adults and youths to quit smoking or using spit tobacco. Such programs should be integratod 
into health care fmancing systems, including managed care programs; accredited professional and public education 
progro:ns; ar.d support behavioral and cessation research. 

4) ETS: Establish, refme and expand environmental tobacco smoke (ETS) laws and regt.!latipns. 
Authorities and appropriatious should fully enforce smoke-free public and work environment~ andjJ~t assessment 
research, and public oducation. 

5) Justice: Protect and administer the justice SY5tem 50 that evidence of tobacco industry misdeeds 
becomes public. All legal remedies should remain available and the opportunity for individuals and groups of 
individuals to recover 6hould not be diminished. It is critical, for instance, to know how companies added certain 
ingredients to en!!ance the nicotine effect for children and youths and how they used sophisticated maliceting 
techniques to reach those same children. Only when such things are public can we make sure they never happen 
again. 

We oppose gt>lnting the tobacco industry immunity against liability for past, present, or future misdeeds. 
Congress should focus its efforts On public health, no! on the concessions the tobacco industry seeks. Congress 
should not alter the legal system in an,· way that would weaken its ability to protect the public hcalth, or permit the 
tobacl)O indtl5.uy or other! (('I engage in ar..y beD.3\'icr that otherwise wculd be condemned. ClJfJgress mus! lnake 3Ure 

that any legislation JQes not make it more difficl'lt fer injured citizens to exer~is. t'leir filt!darr.cntal right to seek just 
compensation for their injuries. 

. 6) Preemption: Protect state and local governments by shielding them from federal preemption clBuses 
that weaken, incapacitate or make onerous the ability of states and local governments to develop novel public health 
approaches and pursue public health standards which are higher than federal standards. Federal laws designed to 
protect public health should always be a "floor" that state and local governments can add to and strengthen. 
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7) Fanners: Adequately compensate tobacco farmers as the opportunity to sell their domestic product to 
manufacturers declines. 

8) International: Implement strong intemationaltrade policies that use the same public health standards 
applied to tobacco products marketed and sold here. U.S. trade policies should reflect U.S. domestic policy; no 
federal funds should be sper.t to promote the sale of tobacco products abroad; and the U.S should take a leadership 
role in bringing the protections provided to Americans to aU citizens of the world. 

If pubIic-bealth-based tobacco control measures are enacted, and the threat of litigation is not removed in 
the process, this nation will fmally experience improvement in the public's health. Youth smoking will almost 
certainly begin to decline. individuals who wish to quit smoking will find the scientifically sOWld professionei he Ip 
they need (including benefiting from an increasbg array of effective FDA-approved pharmacological agents) and 
the public will be healthier and nation streng.r. 

In the presence of a m ... ive, ubiquitous, agonizing public burden - including more than 1,100 deaths each 
day, strong anti-tobacco public health measures arc long overdue. The public willappr"ve ofsuch measures and 
expects ethical, courageous, bold action. We urge you to heed its call. 

Sincerely, 



• 
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C. Everett Koop 
Co-Chair 

John R. Seffrin 
American Cancer 
Society 

Joseph R. Zanga 
American Academy 
of Pediatrics 

D. Robert McCafTree 
American College 
ofChes! Physicians 

Jud Richland 
Partnership for 
Prevention 

Jeffrey A. Nesbit 
Science and PubUc 
Policy Institute 

David A. Kessler 
Co-Chair 

Randolf Smoak 
American Medical 
Association 

George K. Anderson 
American College of 
Preventive Medicine 

Sharlyn Lenhart 
American Medical 
Women's Association 

john Banzhaf 
Action on Smoking 
and H.altb 

Ricbard A. Daynard 
Tobacco Products 
Liability Project 

Matt Myers 
National Campaign 
for Tobacco- Free Kids 

Quentin ¥Ollng 
American Public 
Health AssociatiOll 

Robert Gm.'uun 
American Academy 
of Family Physicians 

Thomas P. Houston 
SmokeLess States 
National Program 

Judy Sopensk; 
Stop Teenage 
Addiction to Tobacco 

cc: HOllSe Commerce Committee Chainnan Tom Bliley 
House Judiciary Commit:ee Chainnan Heruy Hyde 
R~p. Deborah Pryce 
Senator Don Nickles 
Senate Commerce, Science and Transportation Committee Chairman John McCain 
Senate Labor and Human Resources Committee Chainnan James Jeffords 
Senate Judiciary Committee Chainnan Orrin Hatch 
House DemoCIlltic Leader Richard Gephardt 
Senate Democratic Leader Thomas Daschle 
House Commorce Committee Ranking Member John Dingell 
House Judiciary Committee Ranking Member John Conyers 

John Garrison 
Amencan Lung 
Association 

Cass Wheeler 
American Heart 
Association 

Yvonnecris Smith Veal 
National Medical 
Association 

Iulia Carol 
Americans for 
Nonsmokers Rights 

Rand)' E. Schwartz 
Maine Department 
of Human Services 

Senate Commerce, Science IUld Tran.spOItlltion Committee Ranking Member Ernest Hollings 
:)CLate Labor and ~Iuma.n Resources Cc.rnmittee Ranking Member Edwanl Kennedy 
S.n.to Judic:ary Committee Ibd.:h,g Mem!J~ Patr'ck Leahy 
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February 16,1998 

Contacts: Kathryn Kahler Vose 
Tobacco-Free Kids 
202 296-5469 
Emily Smith 
American Cancer Society 
202661-5710 
Trish Moreis 
American Heart Assoc. 
202785-7900 

The following letter was sent today to Drs. Koop and Kessler by the American 
Cancer Society. the American Heart Association, the American College of Chest 
Physicians, Partnership for Prevention and the National Center for Tobacco-Free 
Kids. 

February 16. 1998 

C. Everett Koop, M.D. 
6707 Democracy Boulevard 
Bethesda. Maryland 20817-1129 

David Kessler, M.D. 
Dean 
Yale University School of Medicine 
New Haven. Connecticut 

Oear Dr. Koop and Dr. Kessler. 

We want to thank you for your continued leadership. We have reviewed 
t!'oe letter that you intend to send to the Congressional Leadership and .:Ire 
delighted that we were able to reach agreement on a letter that will help bring the 
public health community together and insure that from now on the focus will be 
on the need to pass strong, comprehensive legislation this year. 

Like you, we believe strongly that Congress has a unique opportunity this 
year to pass strong. comprehensive, effective tobacco control legIslation. As 
public health organizations, we also believe that our emphasis and the first and 
foremost emphasis of our communications to Congress should be on urging 

1 
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Congress to act to accomplish these public health goals. Only last week the 
Department of Treasury concluded that the enactment of legislation in 
accordance with the President's pubHc health principles could reduce youth 
smoking by up to 46% in the next fIVe years and save one million children now 
alive from a tobacco related death. The Treasury Department's conclusion 
mirrors the conclusion of an analysis conducted by the American Cancer 
Society. 

We also share the goal articulated in the jOint letter that the tobacco 
industry should not be granted immunity from wrongdoing. Litigation against the 
tobacco industry and other industries has been and continues to be a powerful 
public health tool. We will oppose any effort to alter the 'Iegal system in any way 
that would weaken the system's ability to protect the public health, that wouid 
permit the tobacco industry or others the freedom to operate outside of the 
normal legal system or to engage in any behavior that would otherwise be 
sanctioned, or that would effectively deny individuals the opportunity to seek just 
compensation for their tobacco related injuries. 

We are pleased that the jOint letter to Congress reflects our commitment 
to evaluate any legislation in Its entirety, including the legislation's impact on the 
ability of the civil justice system to protect the public health. As public health 
organizations, it is only right that we base our final position on any legislation on 
its overall impact on the public health and its potential to reduce the number of 
people who become addicted to tobacco, experience tobacco related disease, 
and die from tobacco use. 

We will only support strong, comprehensive legislation that addresses the 
needs of the American public and the June 20, 1997 Agreement as negotiated 
does not meet those criteria. We will oppose and uiQe tne President to veto any 
legislation that undercuts our public health goals now or the public h::alth 
community's ability to deal with unanticipated actions by the tobacco industry in 
tne future either as the result of weak public health provisions or as the result of 
a broad grant of immunity to the tobacco industry. 

Despite this position, it is possible that we may very well be confronted 
with legislation that meets our public health goals and the Presidenfs public 
health criteria, that ihcludss pro,':sions t'1at the pubHc heaith community agrees 
would saVE! millions of lives by reducii1g tobacco i.ise dramatically, but which also 
addresses the tobacco industry's liability in some limited way that does not grant 
the industry immunity or weaken the ability of the civil justice system to protect 
the public health or defend fundamental rights. Given that possibility and our 
commitment to the public health, we believe it would be wrong for us to take a 
position that would prevent us from fully evaluating such a proposal in its entirety 
at that time. As you are aware, we also believe it is important that we carefully 
articulate our views because it would be unfair to our members and members of 
Congress to take a position only to tum around at the end of the process and 
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support legislation that does not meet these criteria. 

Just this past week, we evaluated a bill introduced by Senator Kent 
Conrad by examining its overall impact on the public health. But, the bill also 
includes provisions that will prevent the federal government from suing the 
tobacco industry to recover Medicare (and Medicaid) costs associated with 
tobacco-caused disease. These provisions provide a level of liability protection 
for the tobacco industry, But, on balance, we believe the bill offered by Senator 
Conrad has the potential to save millions of lives and would support its passage. 
We are concerned about sending a signal to the Congressional leadership that 
even Senator Conrad's bill is unacceptable. We are also aware that bipartisan 
legislation is being drafted that meets our public health criteria, but which may 
never see the light of day if the message we deliver does not accurately reflect 
our position. 

Our shared goals provide the type of common ground that should permit 
us to work together closely. It is for that reason we are willing to work with all 
organizations striving to enact strong, comprehensive legislation this year. 

John Seffrin 
American Cancer Society 

D. Robert McCaffree, M.D. 
American College of 

Chest Physicians 

William Novelli 
Nationai Center fur . 
Tobacco-Free Kids 

saved: K:IENAC~KDopKessierlatter2·1e..98 

Sincerely, 

Cass Wheeler 
American Heart Association 

Jud Richland 
Partnership for 

Prevention 

Matthew Myers 
National Center for 
Tobacco-Free Kids 
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STATE OF MINNESOTA 
OFFICE OF THE ATTORNEY GENERAL 

HUBERT H. HUMPHREY m 
A'J rokNt:t ~ 

Statement of Hubert Humphrey m. 
Attorney General of Minnesota, 
in Response to Letter From the 

Koop-Kessler Commission to Congress 
February 17,1998 

@017 
P.OVOl 

jCll 5TA'I"F; CAI'm.lL 
_n. ~VL. Mf'j ',n:H~ 

-Jl!U:!lttUN.!: (6JJ) ~196 

"Today, a united public health community put the last nail in the coffin of 
the tobacco industry's quest for unprecedented immunity from the laws that 
govern all other American businesses. For nearly a year, I have urged Congress to 
remember what our public health leaders have said so clearly today: the 
Constitution entrusts American health policy to the people and their elected 
representatives; and it does not give Big Tobacco a line-item veto. 

"Congress does not need the pennission of this outlaw industry to protect 
future generations from the most deadly products ever·sold. All it needs is the 
courage to do what's right. Under the leadership of Doctors Koop and Kessler, 
health leaders are closing ranks to help Congress do the right thing, and to hold 
this outlaw industry accountable at last for its decades of denial, deception and 
double-talk." 

-30-
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Statement of Michael Siegel, 1\ID,.MPH 
Assistant Professor, Boston University School of Public Health 

February 17, 1998 

The question of what effect cigarette .. dvertising has on children is an inJportant one. 

In particular, this question is central to the current Congressional debate over tobacco 
legislation and a possible tobacco settlement. 

There arc two major questions: 

Does the tobacco industry specifically target youth in its cigarette marketing? 

Does tobacco marketing actually cause children to stan smoking? 

Today, it is my pleasure to present two new studies, appearing in this week's JoumaJ of 
the American Medical Association, that go a long way toward answering each of these 
questions. 

Adolescent Exposure to Cigarette Advertising in Magazines 

The first study, which I co-authored, is entitled" Adolescent Exposure to Cigarette 
Adverti3ing in Magazines: An Evaluation of Brand-Specific Advertising in Relation to 
Youth Read ership. " 

~018 

1 would first like to acknowledge the work of my co-authors: Dr. Charles King of Harvard 
Bu~iness School, and Drs. Greg Comtolly and Carolyn Celebucki of the Massachusetts 
Department of Public Health. 

This is the first study to systematically examine the relationship between brand-.pecifie 
cigarette advertising and magazine readership 

The main question we asked in this study was: "Do cigarette companies specifically target 
youth in their magaTlne advertising?" 

To answer this question, we looked at the top 39 U.S. magazines in 1994, and examined 
the relationship between the presence ofadvenising for different cigarette brands and the 
number of youth and adult readers in each magazine. 

We defined youth readers as those between the ages of 12 and 17. Adult readers were 
those aged 18 and up. 

·/We controlled for the total number of readers in each' magazine and for the percentage of 
( y~~ng adult readers (ages 18-24) in each magazine. 
'bther than lumping all cigarette brands together, we looked separately at what we called 

youth cigarette brands and adult cigarette brands. Youth cigarette brands were those that 
are popular among youth smokers. Adult cigarette brands were those that are smoked 
almost exclusively by adults. 
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The youth brands were: Marlboro, Camel, Newport, Kool, and Winston. The adult brands 
were Salem, Virginia Slims, Benson & Hedges, Parliament, Merit, Capri, and Kent. 

The percentage ofyo!.lth readers fvr the 39 magazines ranged from a low of 4% (Family 
Circle) to a high of34% (Sport). 

The results of our analysis were biriking: 

Ciga.'ette brands that are popular among youth are more likely to advertise in 
magazines with a higher percentage of youth readers, 

111 contrast, adult cigarette brands are less likely to advertise in magazines with 
higher levels of youth readership. 

At the lowest youth readership level of 4%, youth brands are only half as likely as adult 
brands to advertise in the magazine. But at the highest youth readership level of34%, 
youth brands are 5 times nwre likely than adult brands to advertise in the magazine. 

So what do t.'J.cse results mean? 

This study demonstrates that cigarette companies specifieaUy target youth in their 
magazine advertising, 

This study adds to the growing body of evidence that the tobacco industry is 
marketing its deadly products to our nation's youth. 

The tobacco industry has argued that it targeting young adults, the 18-24 year-old market, 
rather than youths. Our study demonstrates that this is simply not tbe case, Cigarette 
companies are preferentially advertising to reach 12-17 year-old kids. 

To summarize the findings ofthis .study: 

1. Cigarette brands toat are popular among youth are more likely to advertise in 
magazines with a higber percentage of youth readers, Cigarette companies are 
preferentially advertising to reach 12·17 year-old kids, 

2. This study demonstrates that cigarette companies specifically target youth in their 
magazine advertising, 

3. This study adds to the growing body of evidence that the tobacco industry is 
marketing its products to our n!ltion'~ yuuth. 
Tobacco Industry Promotion of Ci !larent's and.AdQlesccnt Smoking 

The second study, conducted by Dr. John Pierce, Dr. Won Choi, Elizabeth Gilpin, Dr. 
Arthur Farkas, and Dr. Charles Berry at the University of California, San Diego, is entitled 
"Tobacco Industry Promotion of Cigarettes and Adolescent Smoking." Dr. Pierce is 
unable to be here to present his study, but asked me to present the study for him. 

This is the first longitudinal study to examine whether exposure to cigarette advertising 
and promotion actually causes children to statt smoking. 
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Previous studies have shown that children who smoke are more likely to report exposure 
to cigarette advertising and promotion than children who don't smoke. But because these 
are cross-sectional studies, conducted at a single point in time, we cannot tell whether it is 
tht advertising exposure that causes children to start smoking, or whether children who 
start smoking are more likely to be exposed to and recall exposure to cigarette advertising. 

The advantage of a longitudinal study, in which children are followed over a period of 
time, is that we can tell which came frrst: the exposure to the advertising or the initiation 
of smoking. 

In this study, Dr. Pierce and colleagues followed a large sample of California adolescents 
over a three-year period to determine which children started smoking and whether their 
initial exposure to cigarette advertising and promotions was related to the probability of 
starting to smoke. 

The sample consisted of about 1,700 adolescents who were between the ages of 12 and 17 
in 1993. All were nonsmokers at that time. In addition, they were not considered 
susceptible to start smoking, meaning that they had no intention to smoke in the future. 

The adolescents ",ere followed up, using a random-digit-dial telephone survey, in 1996 

Dr. Pierce and colleagues determined which of the adolescents had become susceptible to 
smoking, meaning that they now expressed a possible intention to smoke in the future. 
Pierce also determined which of the adolescents had experimented with smoking, meaning 
that they had at least a few puffs on a cigarette. Finally, Pierce determined which 
adolescents progressed to become established smokers, defined as those who smoked at 
least 100 cigarettes in their life. 

In the analysis, the researchers compared the probability that adolescents became 
susceptible to smoking, experimented with smoking, or became established smokers for 
those who were and were not exposed to cigarette advertising and promotion. 
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Exposure to cigarette advertising and promorion was based on whether a youth was able 
to recall the name of the brand of a cigarette they had seen advertised, whether they bad a 
favorite cigarette advertisement, whether they owned a tobacco promotional item, such as 
a cap or t-shirt, and whether they were willing to use such a promotional item if thtly had 
one. 

The analysis controlled for exposure to family members and peers who smoked. 

The findings of the study were as follows: 

During the 3 -year study period, about J 7% of the adolescents beeame susceptible to 
smoking, 30% experimented with smoking, and 4% became established smokers. 

Ad olescents with moderate exposure to cigarette advertising and promotion were aboul 
twice as lilwly as those with minimal exposure to become susceptihle to smoking, 
experiment with smoking, or become an established smoker. 

Moderate exposure to advertising and promotion was defined as having a favorite 
cigarette advertisement. Thus, having a favorite cigarette advertisement doubled the risk 
ofprogression toward smoking. 

Adolescents with high exposure to cigarette advertising and promotion were about 3 times 
more likely than those with fl'Iininial exposure to progrells toward smoking. 

High exposure to advertising and promotion was defined as owning or being willing to use 
a tobacco promotional item. Thus, owning or being willing to use a tobacco promotional 
iterfl,Wpled the risk of progression toward smoking. 

Exposure to family and friends who smoked had only a small effect on whether these 
adolescents progressed toward smoking, increasing their chances by only 20%. 

Cigarette advertising and promotion was the singie most important factm' in 
predicting which adolescents progressed toward smoking. Cigarette advertising and 
promotion was far more important than exposure to family and peers who smoked. 

So what da these results mean? 

This study demonstrah,s that exposure 10 cigarette advertising and promotion 
causes kids to start the process of becoming addicted to cigarettes. 

Cigarette advertising and promotion is the single most important predictor of 
smoking ~"perimentaiion. 

Based on these findings, the authors estimate that 34% of all smoking experimentation 
among 12-17 year -old adolescents is caused by e~:posure to cigarette advertising and 
promotion. This means that nationally, 700,000 kids each year experiment with 
smoking because of their aposure to cigarette advertising and promotion 
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To summarize the finding's of this study: 

1. This study demonstratell that aposure to cigarette advertising and promotion 
canses kids to start the process of hecoming addicted to cigarettes. 

2. Cigarette advertising and promotion is the single most important predictor of 
smoking experimentation. 

3. 700,000 kids each year' experiment with smoking becaus," of their exposure to 
cigarette advertising and promotion. 

Implications o(the Study Findings for Public Health PoliW 

Taken together, these two studies provide strong new evidence that cigarettt' 
companies specifically target youth in their marketing Ilnd that this marke~iDg is 
effective in causing kids to start the process of becoming addicted to cigarettell. 

Given all of the evidence that cigarette companies deliberately recruit aud addict 
youth smokers, it is unconscionable to even consider granting these companies 
immunity from wrongdoing as they are seeking in a Congressional tobacco 
settlement. 
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CALIFORNIA TOBACCO CONTROL ALLIANCE ~(l..--I ~ ~~ 

1\,v') \e~. September 18, 1997 

Ms. Elizabeth Orye 
Associate Director 
Domestic Policy Council 
The White House 
Washington, D.C. 

¥Jth'" 
W'- ~ 

~-1-, 
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~v.J- \I.r' 
'\vv--\ \ ~ \-~; ~\'''''--
~ "" sv-~ v.r-"'" . 

Dear Ms. Drye: oJ'"' ,-""-- \'<" \r ~ ~ ~ ~-f./(/"" 
I received a copy of a letter sent to you by Suzanne Mercure from Southern California Edison 
dated July 21, 1997, introducing you to our new organization: The Next Generation California 
Tobacco Control Alliance. 

As you will see, our organization is part of the Robert Wood Johnson Smokeless States Initiative. 
Our group has a wide range of supporters and we feel we have a power-house steering committee 
and thus are positioned to coordinate a California position on the proposed settlement. 

In addition we have two significant private sector initiatives, including a entertainment working 
group, chaired by Richard Masur, President of Screen Actors Guild and includes such people as 
Joe Roth, Chairman of Disney. We are also planning a managed care initiative to promote smoking .. }. 
cessation and related assistance through our " healthy worker" program in the private sector. V (? 
We are planning a "state summit" conference on the proposed global settlement in February and ~ 
would love to have President Clinton or Secretary Shalala or Mrs. Clinton serve as key-note 
speaker at the summit. 

Let me also say that we are most pleased with President Clinton's position regarding the so-called 
global settlement. We will do an analysis of the President's plan as soon -as we get a complete 
copy, and would happy to send our comments to you, for what they are worth. 

Thank you for your interest in the Next Generation. I look forward to speaking with you soon. 

Executive 

1201 'K' Street, Room 815 Sacramento, CA 95814 Telephone (916) 552-7643 
Executive Director - Paul Minicucci 



NATIONALWmIEN'S LAW CE~TER 

August 11, 1997 

The Honorable Bruce Reed 
Assistant to the President for Domestic Policy 
The White House 
1600 Pennsylvania Avenue, N.W. 
Second Floor, West Wing 
Washington, D.C. 20500 

Dear Mr. Reed: 

The National Women's Law Center and Women's Legal Defense Fund, on behalf of the 
undersigned women's groups, are pleased to share with you our views on the tobacco settlement 
agreement. This agreement is, we believe, an important step forward in the effort to establish a 
meaningful national tobacco control policy, but, in its current form, fails to protect women's 
health in several important respects. We urge the Administration to press for a stronger agreement 
in these key areas: 

• The FDA must have full authority to regulate tobacco and the unjustified restrictions on 
nicotine regulation must be lifted. Women have a tremendous stake in strong and uniform FDA 
standards. 

• The "look back" provisions should be further to ensure that smoking among young girls 
drops at a pace that reflects their incidence in the current population of smokers. 

• Federal law must not be allo t stron er and more rotective state 
consumer protectIOn aws. These laws have been vital to protecting women from practices 
injunous to theIr health. 

• Public health funds must be designated to address the specific and IIniqlle problems of 
smoking among women through public education, media campaigns, cessation and other 
programs. ---

11 Dupont Circle, NW. Suite 800 • Washingten, DC 20036 • (202) 588-5180. FAX (202) 588-5185 
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The Honorable Bruce Reed 
August 11, 1997 
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• Address the severe restrictions on litigation that can be brought against the tobacco 
industry. Victims of discrimination in many contexts, women have a special concern about 
limitauons on legal claims that can be brought to redress injustice . 

• Standards for releasing previously confidential documents should be re-fashioned in 
order to prevent the tobacco industry from hiding from public scrutiny the materials that could be 
useful In hJping to reduce smoking generally and among women, especially. 

We believe that a tremendous opportunity exists to reduce dramatically the incidence of 
smoking and the influence of the tobacco industry. We urge the Task Force on the tobacco 
settlement to seize this opportunity and to strengthen the settlement agreement along the lines 
suggested above. 

Thank you for considering our views. 

Sincerely, 

~~ 
Marcia D. Greenberger 
Co-President 
National Women's Law Center 

C:vtJ-fjA.ii) ri.d~~ 
q~di;h Lichtman 
President 
Women's Legal Defense Fund 



Comments of Women's Groups on the Settlement Agreement Between 
the Tobacco Industry and the States Attorney General 

The National Women's Law Center and the Women's Legal Defense Fund, on behalf of 
themselves and the undersigned groups that are concerned about the adverse effects of smoking 
on women, are pleased to submit the following comments on the settlement agreement reached 
between the tobacco industry and the state Attorneys General. Women have a tremendous stake 
in the development of a comprehensive tobacco control policy that establishes a solid framework 
for significantly reducing smoking among women; imposes stringent controls on the tobacco 
industry's marketing and distribution practices, especially as they are targeted to young women; 
and fairly compensates women for health and other damages incurred from smoking. 

While the settlement agreement reached in late June is a large and important step in that 
direction, and many of the provisions agreed on are far-reaching and would have been considered 
unattainable just several years ago, from the women's perspective the agreement as written falls 
short in several key respects. Discussed below are the provisions of special concern to women, 
and our suggestions for improving them. 

Title I: Reformation of the Tobacco Industry 

A. Restrictions on Marketing and Advertising 

The settlement document expands the FDA Rule promulgated in August, 1996, restricting 
advertising and promotional activities targeting young people by banning the use of human images 
and cartoon characters in all tobacco advertising, banning all outdoor tobacco advertising, 
prohibiting payments to "glamorize" tobacco use in media appealing to minors and in other ways. 
We applaud these additional restrictions on advertising and promotional activities. We are 
concerned however, that there will still be an opportunity for tobacco companies to limit their 
effectiveness, and indirectly continue to appeal to young women. 

The agreement limits the authority of the FDA to change these rules for five years except 
in "extraordinary circumstances." It is unclear what, if anything, the FDA could do if the industry 
evaded the spirit of the rules by promoting products not covered by the rule, such as cigars 
(increasingly targeted to women and young people) or pipe tobacco, or by shifting some 
sponsorships and promotional products from tobacco l2mnl1 names to tobacco corporate names. 

We are also concerned that tobacco companies will devise other means to target their 
appeal to young women. Our concern derives in part from the preoccupation that many young 
women have about weight control and their belief - whether valid or not - that smoking can help 
them control their weight. While the prohibition on the use of human images will help sever the 
connection some young women make between smoking and weight control, the industry will still 
be able to use other pictorial ways of depicting smoking as a means of weight control and make 

National Women's Law CentcrIWomcn's Legal Defense Fund 
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written claims about this purported benefit of smoking. Therefore, we urge the Administration to 
maintain FDA authority, and to refine further the advertising restrictions to ensure that the 
tobacco industry cannot evade the prohibitions on advertising targeted to young people. 

B. Regulation of Tobacco Product Development and Manufacturing 

In this section of the agreement, requirements are set out that FDA must follow in order 
to regulate the content of cigarettes - requirements that differ from FDA's current authority over 
drugs and devices. With respect to the regulation of tobacco, for 12 years, FDA is permitted to 
adopt performance standards that will result in lowering (but not eliminating) the amount of 
nicotine and other components in cigarettes, based on "substantial evidence" that changes 
recommended by FDA will significantly reduce health risks, are technologically feasible, and will 
not result in a demand for contraband products. After the 12 year period, FDA will be granted 
the authority to require manufacturers to eliminate nicotine, but any such action cannot become 
effective until two years after promulgation to permit Congressional review. 

Many public health groups have decried this provision as one that must be changed 
substantially before they can support the agreement, and women's groups add their voices to this 
call as well. Women have a particular stake in nicotine regulation, in light of recent research 
showing that young women and girls find it harder to cut back on or quit smoking. We are 
strongly opposed to the provision as written for two reasons. First, we share the concern 
expressed by the Koop-Kessler Commission that limits on FDA authority are unjustified and 
unfairly limit FDA's authority over cigarettes. Second, as groups that are very concerned about a 
range of women's health issues, we have a tremendous stake in strong and uniform FDA 
standards. Giving one set of products "favorable" treatment at the FDA could open the door to 
lowering FDA standards or making the case for different sets of standards for other products, 
with women's health jeopardized in the process. Thus, it is critically important that the 
settlement agreement be revised to eliminate the provision limiting FDA's authority over tobacco 
and ensuring that at a minimum, FDA has no more limited authority in this area than it does over 
other drugs and devices. 

Title IT: "Look Back" Provisions 

This section of the agreement establishes targets for reducing dramatically tobacco use by 
minors, sets out a process by which achievement of the target levels will be measured, and gives 
FDA authority to levy a fine - not to exceed $2 billion per year - if the targets are not met. 

NATIONAL WOMEN'S LAW CENTERfWOMEN'S LEGAL DEFENSE FUND 
AUGUST 1997 
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As written, the provision is a good start, but we believe it warrants strengthening in 
several ways. First, with adolescent women the fastest growing group of smokers in the country, 
we are very concerned that the targets could be met without significant reductions in smoking by 
young women. Thus, we suggest that specific language be added to the agreement that ensures 
that when the targets are met, the reductions are not disproportionately concentrated in one 
population group. Alternatively, the new language could spell out that in meeting the targets, 
reductions shown must reflect the gender and ethnic breakout of the population of smokers. 

Our second concern with the "look back" section is that it only considers trends in 
cigarette and smokeless tobacco use Although current use of other tobacco products, such as 
cigars and pipe tobacco, is small among youth, the agreement should ensure that their use does 
not increase. 

Finally, we are concerned the penalties for non-compliance are not stiff enough to serve as 
an incentive to the tobacco industry to make serious efforts to meet the targets. To increase the 
pressure on industry to comply with the targets, we suggest removing the annual cap of $2 billion
the "surcharge" that industry must pay if targets are not met, and eliminating the 75% rebate on 
this surcharge that the tobacco industry would be entitled to if they could show that they had 
taken all reasonable mell!'ures to reduce youth smoking. Experts who have monitored the 
industry for many years believe that these changes are necessary to secure tobacco industry 
changes in their marketing and promotion practices in ways that will really make a difference, and 
we concur with their judgment. 

Title ill: Penalties and Enforcement 

As negotiated, the agreement invests both the federal government, including FDA, and the 
states with enforcement authority. The agreement preserves state authority to adopt stricter 
enforcement measures in some areas - such as the regulation of environmental tobacco smoke. 
However, in many other areas, stronger state laws are re-em ted - . . th 
stronger antl-smo g laws from enforcing them. We vigorously oppose thjs provision. Strong 
consumer protection laws - state as well as federal - have been absolutely vital in protecting 
women from practices injurious to their health and safety. Because of the fundamental 
importance of these laws to women, we cannot support giving up additional protections afforded 
by state laws. We urge that this provision be dropped from !he agreement, during the revision 
process. 

Title VI & VII: Programs/Funding & Public Health Funds 

These sections of the agreement specify the funds that the tobacco industry must 
contribute to public health programs and activities, set out general terms of the payment scheme, 
and allocate these funds in broad categories. The total package is $368.5 billion, (over 25 years) 

NATIONAL WOMEN'S LAW CENTER/WOMEN'S LEGAL DEFENSE FUND 
AUGUST 1997 
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with $10 billion paid "up front", and annual payments adjusted for inflation made in subsequent 
years. The tobacco industry, however, is permitted to treat these payments as a tax deductible 
business expense, thus reducing the actual cost to the industry considerably. 
The funds are earmarked for major public education, research, and tobacco control activities in 
the following way: 

• $125,000,000, for the first three years, and $225,000,000 annually afterwards to HHS 
for public education, prevention and cessation campaigns. 

• $300,000,000 annually to FDA for enforcement. 

• $75,000, 000 initially - expanding to $125,000,000 annually to fund state and local 
tobacco control programs. 

• $100,000,000 annually to fund research and related activities to discourage smoking and 
help people quit. 

• $75,000,000 annually for ten years to compensate events, teams and other activities 
sponsored by the tobacco industry. 

As groups concerned about women's health, we are extremely pleased to see significant 
sums of money earmarked for a combination of efforts - state and local, research and 
programmatic, public education and enforcement - designed to reduce dramatically tobacco use in 
all popUlation sectors and the influence of the tobacco industry in our society. The availability of 
substantial funds for a 25 year period to promote ublic health is for rou s concerned about 
women set a ey piece of the settlement agreement. There are wa s however that these 

ne to ensure t at the s ecific and uni ue roblems that smokin oses for 
women are a resse e urge the Administration to improve on this important section in the 
following ways. 

I) The agreement makes passing reference to the need for public health activities to "take 
into account the needs of particular populations", but does not go beyond that in specifying those 
particular populations or their unique needs. We urge that the agreement be amended to state 
that needs of women and minorities be given special recognition in each category of public heillth 
expenditures, and where appropriate. the unique needs of women and minorities be defined and 
accommodated. 

2) In the section allocating funds for research and development of methods to discourage 
people from smoking or helping them stop, funds must be earmarked to address the Issues around 
tobacco dependence and weight control that figure prominently for some women. 

NATIONAL WOMEN'S LAW CENTERIWOMEN'S LEGAL DEFENSE FUND 
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3) The public education campaigns which are funded at both the state and local and 
national levels should be cognizant of the fact that children's views and values are strongly 
influenced by their parents. It would be appropriate therefore, for some of the public education 
efforts to take a family centered approach to reaching children. Programs developed by school 
boards and school based clinics are 10 ical laces for this "famil centered" a roac and WIC 
andOther t acilities could romote a maternal and child health a roach. 

that smoking cessation pro rams must be specifically 
n and minorities. 

5) The various boards and commissions set up by the settlement agreement must include 
women's health and minority health representatives to help ensure that health, education and other 
expenditures reach these communities and are appropriately targeted. 

On the overall issue of the payment level by the tobacco industry, we are very troubled by 
the windfall which the tobacco industry received in the Budget Reconciliation Agreement. Under 
terms negotiated as part of the agreement to increase the tobacco tax to fund health insurance for 
uninsured children, the tobacco industry secured a provision that allows the tobacco tax increase 
to count as credit towards the tobacco industry's payment for public health programs required by 
the settlement agreement. This provision reducing the payment required by the tobacco industry 
was obtained beyond the settlement table and must not be allowed to stand. We strongly urge the 
Administration to ress for a sizeable increase in funds that the to' ri ute 
to pu IC health and education programs - an increase that is at least commensurate with the relief 
received by the industry in the Budget Agreement. and more if possible. 

Title VIII: Civil Liability 

The provisions in this title severely limit litigation that can be brought against the tobacco 
industry. All pending Attorney General and governmental and class action lawsuits are settled; in 
the future no class action lawsuits may be brought, although individual lawsuits will be permitted; 
all pending punitive damages claims are resolved by the settlement and punitive damages in future 
cases are banned; and the industry's annual tort liability is capped at $5 billion - if judgments 
exceed that amount in any year they will be rolled over and paid out the following year. 

These severe limits on future litigation raise serious questions. Class action suits, although 
not used frequently, have been an extremely important vehicle in protecting women's health. 
Moreover, artificial caps on relief can work a hardship on individual women's recovery of 
damages they have suffered, as well as diminish incentives on the part of the tobacco industry to 
avoid future harm. Thus, we urge the Administration to address these limitations in order to give 
women who bring claims against the tobacco industry a chance for the kind of relief that they are 
entitled to under current law. 

NATIONAL WOMEN'S LAW CENTER/WOMEN'S LEGAL DEFENSE FUND 
AUGUST 1997 
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Appendix vm, Disclosure of Documents 

Appendix VIII of the agreement requires that some previously confidential documents 
from the files of the tobacco industry - including the results of health research, are fully disclosed 
to the public, litigants, health officials and others. However, there are two significant problems 
with the provision. It appears that the only existing documents that must be placed in the 
document depository are those which have been roduced or must be roduced . ain 
spe 1 e eg actIOns. And, even as to those documents, there is a glaring loophole: for 
"privileged and trade secret documents." The industry can continue to hide from public view and 
scrutiny documents in this category, including materials in which companies acknowledge the 
health risks and hazards of tobacco. 

The strong resistance that the industry has demonstrated to producing documents 
indicates that it is likely to use this category to shield documents containing important research 
and marketing strategies - the very kind of information that will be most helpful to public health 
and other leaders trying to fashion anti-smoking programs and messages. Precisely because the 
tobacco industry has had such success in marketing to women and increasing the number of 
women smokers, we are very concerned that the "privileged and trade secret documents" 
loophole will allow industry to continue to hide information that will be especially useful in the 
effort to reduce smoking among women. Indeed, it may be difficult to undertake a serious and 
effective anti-tobacco campaign targeted to women without the "inside" information currently in 
the possession of the tobacco industry. Thus, we urge the Administration to refashion this 
provision in such a manner that r uires tfie tobacco indust to release documents that rovide 
inSl t lOto t e ealth conse uences of smokin and th that to has to various roups 
in t e popu ation. These disclosures could be critical to the ultimate efficacy of the public 
education programs. 

Additional Issues 

International Tobacco Control 

The settlement agreement is silent on obligations which apply outside of the United States. 
It is unfortunate that international issues are not addressed because the growing number of 
smokers is a special problem in developing countries where poverty and inadequate health 
facilities compound the problems of smoking. In these settings, women are a ready-made target 
for the tobacco companies, because their smoking rates are often much lower than men's, but as 
they move into positions of greater equality with men, they will be ripe for the same kinds of 
appeals that the tobacco companies made to women in this country as their status improved. 

NATIONAL WOMEN'S LAW CENTER!WOMEN'S LEGAL DEFENSE FUND 
AUGUST 1997 
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* * * * 

While the agreement would 'certainly be more comprehensive if some effort had been made 
to limit the tobacco industry's vigorous marketing and promotional efforts overseas, this omission 
underscores an important overall observation about this settlement agreement: it is a first step in a 
critically important process of reducing tobacco consumption and the influence of tobacco 
products, but warrants re-working and strengthening in several critical areas. When the concerns 
outlined above are addressed, women can have more confidence that significant reductions in 
smoking will result and that the smoking-related health hazards that they suffer will decrease 
dramatically as the provisions of this important settlement agreement are implemented. 

Submitted by: 

American Medical Women's Association 
American Association of University Women 
American College of Nurse-Midwives 
Center for Women's Policy Studies 
National Asian Women's Health Organization 
National Black Women's Health Project 
National Women's Law Center 
Society of Advancement of Women's Health Research 
Women's Legal Defense Fund 

NATIONAL WOMEN'S LAW CENTERIWOMEN'S LEGAL DEFENSE FUND 
AUGUST 1997 
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CAMPAIGN rov TOBAC£o-fRff jc,\f 
NATIONAL CENTER FOR TOBACCO·FREE KIDS 

TO: Bruce Reed, Elena Kagan 
456-2878 

FROM: Matthew Myers 
Executive Vice President and General Counsel 

DATE: August 8,1997 

SUBJECT: Two items 

Two items: 

1) I am heading off on vacation for a couple of weeks, If I can be of help as you 
move forward on the tobacco agreement in my absence, do not hesitate to contact me. 
I am enclosing my itinerary while I am gone. 

2) Today eleven major public health groups, including the American Medical 
Association, the American Cancer SOciety. the American Heart Association, the 
American College of Preventive Medicine, the Partnership for Prevention, The 
American Academy of Pediatrics, the American College of Chest PhysiCians, the 
American Academy of Family Physicians. The Association of State and Territorial 
Health Officials, and the National Center for Tobacco Free Kids met. 

The good news is that there was· broad support and agreement for the position 
that the tobacco Agreement presents a very Important opportunity that must be seized. 
While no one supports the agreement exactly as written, everyone supported building 
on the agreement to bring about major public health change, Improving the FDA and 
penalty sections of the Look Back provision were everyone's top priorities. The group 
also agreed to work together to urge the White House to move forward and to 
strengthen the agreement. Ifthis occurs, they agreed to work for its passage. 
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ALASn ITINERARY 1997 
. ~ye~.s 

Saturday, August 9, 1997 
Anchorage: Voyager Hotel 1-600-247-9070 

501 K St. 
sunday, August 10, 1997 

Homer: Lands End Resort 1-907-235-2500 
4786 Homer Spit Road. 

Monday, August 11, '1997 
Homer: Lands End Resort 

Tuesday, August 12, 1997 
COoper Landing: Kenai Princess Lodge 1-800-426-0500 

Bean Creek Road. 
Wednesday, August 13, 1997 

cooper Landing: Kenai Princess Lodge 
Thursday, August 14, 1997 

Seward: Best Western Hotel Seward 1-907-224-BEST 
221 Fifth Ave. 

Friday, August 15, ,1997 
Seward: Best Western Hotel Seward 

**KENAI FJORDS NATI(h~AL PARK TOUR 1-800-478-8068 
Four (4) adults booked for 8.S hour tour, includes lunch on 

Fox Island. Leaves Seward at 10 a.m.; Returns at 6:30 p.m. 

Saturday, August 16, 1997 
Anchorage: Voyager Hotel 

**Train to Denali National Park 

Sunday, August 17, 1997 
Denali Park Entrance: McKinley Chalet Resort 1-800-276-7234 

Mile 238.9 George Parks Hwy. 
Monday, August 18 through Thursday, August 21, 1997 

Camp Denali: Denali National Preserve near Kantishna 
1-907-683-2290 

*·Train to Anchorage 

Friday, August 22, 1997 
Anchorage: West coast International Inn 1-800-544-0986 

3333 International Airport Rd. 
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Attendees 
Building Consensus Meeting 

August S, 1997 

American A<:ademy ofFamilv.Pbysieians 

Neil Brooks, MD 

Ray Cotton., Esq. 
Legislative COWisel 

PAGE 

President-Elect 

Susan Hildebrandt 

American College of Preventive Medicine 

Jonathan Fielding, MD 
AssiSTant Director of WDC Office 

Jacqelyn Admire 
Assistant Director 
Scientific Activities Division 

American Academy of Pediatrics 

Michael Weitzman., MD 
Member, AAP Tobacco Work Group 
Chair, AAP Committee on.Community 
Health Services 

Elaine Holland 
AssiSTant Director, 
Department of Government Liaison 

American Cancer Society 

Harmon Eyre, MD 
Executive Vice-President for Research and 
Cancer Control 

Linda Crawford 
National Vice President for State and 
Federal Government Relations 

Susan Polan, PhD 
Director of Government Relations 

American College of Chest Physicians 

Alvin Lever 
CEO and Executive Vice President 

Lynne Marcus 
Vice President of Public Affairs and 
Membership 

President 

Suzanne Leous 
Director of Public Affairs 

American Heart Association 

Dudley Hafuer 
Executive Vice President 

Brigid McHugh Sanner 
Senior Vice President 
Communications and Advocacy 

Diane Canova 
Vice President 
Office of Public Advocacy 

Richard Hamburg 
Legislative Regulatory Representative 
Office of Public Advocacy 

American Medical Association 

Randolph Smoak, MD 
Vice-Chairman of the Board of Trustees 

Tom Houston, MD 
Director, Dept. of Preventive Medicine 
and Public Health 

Margaret Garikes 
Asst. Director for Federal Affairs 

Mike Chapman 
Ass!. Director of Congressional Affairs 

Mike IIe, Esq . 
. Counsel 
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Association of State and Territorial 
Health Officials 

Marty Wasserman. MD, JD 
Chair, Prevention Policy Committee 
Sec:retary of Health and Mental Hygiene, 
Maryland Deparnnent ofHeaJtb and Mental 
Hygiene 

1aneMoore 
Associate Director of Prevention Policy , 

Campaign for Tobacco-Free Kids 

Bill Novelli 
President 

Matt Myers, Esq. 
Executive Vice President and CEO 

Patricia Sosa, Esq. 
Director, Constituency Relations 

Kay K.ahler Vose 
Director, Communications 

Anne Ford, MPH 
Manager, Federal Relations 

National Association of CODlltrv and City 
Health Officials 

Nancy Rawding 
Executive Director 

Donna Grossman.1D 
Director of Government Affuirs 

Partnership For Prevention 

10nathan Fielding. MD 
Vice Chair, Board of Directors 

10rdan H. Richland, MP A 
Executive Director 
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AMERICAN COLLEGE OF PREVENTIVE MEDICINE 
Position.:ln the Agreement Between the Stile Attomey. General and the Tob,",,~o [ndLlStry 

-.'-.' ...... _ .. 

IAtrodlimOD 
The settlement reached beNreen me state AtIOmcysGenera[ and the tobacco indllslT)' on June 20, [997, 
contains substnntial public health advances. unimaginable even a few years ago, Provisions for pllblic 

. health cduc:ation. improved hca.lth warnings and innovative finllllCial pc:naIties if tobacco usc among 

\ 

children doesn', dccre:ase, are of special nOIe, The settlement proposal includes very substantial industry 
COn¢CS$ion$; concerns for weaknesses in the sculement should be seen in !he conLext of considerable 
progress towards achieving critical public health goals, most especially reducing tobacco use primarily 
_ong young people but also in the adult population. 

N"""thel~ tIte public health and prevention community h: .. be .... cbasICncd by the disappointing 
results of prior negotiations with the tobacco industry and the industry's voIunwy codes in the United 
St:IICS and other countries over robaeco advertising and promotion. It is merefore critical to approach the 
proposed sertlcmo:nt with caution and healthy skepticism, while. at the same time, remaining cognizant of 
the substantial gains it represtnts. 

The American College of Preventive Medicine (ACPM). the national medical society of phy~ici",,~ 
"'hose primacy interest and expertise are in disease prevention 2nd he3lth promotion. believes that the 
following criteria m..st be met in any settlement between the state l\!Ulmeys General and the tobacco 
industry: 

• Reduction t,'lt!Qb!cql us/: primarily among yollJth as well a< the adUlt population 

• Economic incentives sufficient to change industry behavior lL) support reduction in youth 
smoking 

• Full jurisdiction oVl:I'lObac.::o products by the Food and DillS Administration 

Commitment to inll:mational concerns 

• Greatly increased advertising ~nd promotion restrictions 

Having reviewed the proposed settlement and having p3rticipatcd actively in the Kool"Kcssler Advisory 
CommitIec on Tobacco Policy and Public Healtb. the American College of Prcvcntive Medicine supports 

I 
a modified settlement "lV"""""'t reflecting adherence to the criteria outlined above. A modified 
agreement nlfers an extremely important opportunity to SUbstantially reduce tobacco use, In ="ing 
this position of conditional support, ACI'M has carefully =mined the key questions of timing and 
likelihood of me current settlement leading to reduction in tobacco consumption. and ba.< develnped a list 

, -' -...... . '. 
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of essential modific:ations. Constnlctive changes to the proposed settlement strongly incrcas.e the 
likelihood of long-Iem> progressive p .. blic health benet its. Ho~er. without sa-onger FDA prOViSions] 
and inc:reased penalties and withollt an absolute commitment 10 address international concerns. ACPM 
cannot support a seUiement. 

TdDUlg 
ACPM h3s carefully examined whether Or noC a delay in rea<:bing the :lCttlemcnC in order 10 further 
mengthen an agreemen! would be beneficial. Futther disclosure of serious breach of public contidence 
is almost cellain in tbe absence or presence of a settlement. However. more disclosures are only 
beneficial if they lead to a bem:r results from a public health viewpoint. 

Victory il1 the first few Attorney General suits could increase leverage for a -better" settlement thllt 
might incorpor.lle otha- improvementS. such as :t total ban on 3dvertising and promotion and removing 
the severe consuaints to effec.tive FDA regulalion of tobaa:o products. 

However. victory in the trials is not assw:d, and a negative r-esult in Olle 0<" more of these could increase 
the bargaining power ofth., industry. A significant delay wililcad 10 more children becoming lIddi~ 
then if there is n senlemcmt now thet leads to reductions In 10biiCco use :unon!; youth in the n~ar future. 

Another potl:ntiAl ad\lanCl.go::~waiting iH~ likelihood that loss of some of the state and cia"" action 
suits will impair rite financial viability or the 'tobatto companies. perhaps driving them to seek protection 
under Chapter II. However. insaf'ar as there are 46 million SUlokers in the Un@;d SIi!!!::S addic!!!d !Q 
tobacco pnx!UC!$. demlUld will not be eliminale4 by industry banle lI!y. More impoL'WIr. thi ... "enario 
wi! not pmvi e undlRll Or e pu !C: health anti-fObacco activities.. many of which lI", of proven 
etTcctiveness in reducing tobacco consumption. 

CUrreIlr agreemmt 
Even in the absence of neede4 ehanges in the agreement. it ap~ likely that a significant reduction in 
tobacco use ",,,uld be achieved under the cunent settlement terms: 

• 'The indusuy will have to ~ignific::antly raise prices to pay for the settlement, and 
,,=ption is sensitive to pnce inaeases. with the grcaICSt impact on youth. 

A well-fuDded enforcement ca.mpaigll can lead 10 a reduction in smoking. Experience in 
California and Massachusetts has shown that a hIgh intensity multi-media anti-tobacco 
campaigu. particularly among adults but also among youln. does just thaI. 

• The more stringent physic:3! barriers to a=s such as elimination of vending machines 
Jnd the nalionallicensing of vendors are likely 10 redu~ youUt access to some degree. 

Mnn:: difficult 10 assess is whelher the reduction in consumption is likelv to continue Qnd ultimately lead -."_. ' .. - "-" , . 
to g volunmry non-smoking society, or wilClbcr progress will stop and reverse. with the incidence or new 
~rnokcrs rising. as it ha.< in recent years. There is no guarantee of long-tenn success. however. under my 
settlement thaI permits the sale ,,(tobacco products. Perpetual fundin~ by the indUStrY for media anti-
10bacco campaigns. for anti-tob.o.cco advocacy orgnniutions_ and for federal. SC1U:. :tnd local 
~ntOreement of FDA regulations in~ confidence that PfOGJCSS can be ~u:ru.ina:l. 

Needed Chaog"" 
A serious concern foc ACPM about In.: propo;cd s~ltlement is the alil'lnmetry that the principal tobacco 
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. economic survival will dttinitely be achieved while alttining the public health gonl of 
...:d tobacco consumption is not assured. Reflecting the concern that public health and 

• medicine inten:s!S were not fully represented in the negotiations. ACPM "",ommcmds that the 
'18 changes and imptO"ement! must be sought to further inc,""""" public health benefits ~lat can 

:.nably be cx!'CI:ted from implementalion of the $CtIl~menl. 

I. FDA: The FDA mIJSt have the authority to ~lalC the m:mufactu"" sale. 13be1ing. distribution. and 
marlreting of tobacco produce;. The current FDA requirements goycming youth = and tobacco 
markctjn~ ""' essential miniin"Uai-ciimponCRt.< of any public policy initiative. The agency's ability to 
augment these requiremenlS should not be cul'lailed. Saniers in the setrI.,..,cnt to appropriarc FDA 
rulcmaking to reduce the ham! of!tlb3.:eo products should be removed. so that they = in line with 
authority to regulllre nther dCYices Ol" drugs. for =ple. the FDA should not have to make an a priori 
fmding that a proposed reduction or elimination aiM ingredient in tobacco products would not lead to 
an increase in contr.<band !WI!:I ro be able to regulate that ingnodicmt. 

2. ACQ)_bility: Tobacco indus1Jy pemarn"".e Standards must be established in order to reach 
quantifiable objectives such as reducing die number of youths who smoke or numbers of new ~moker •. 
Strong financial penalties andIor other regulatory =ions must guaranree the accountability of the 
robaceo ind""try'~ compliance to such objectives. The indusuy must be held ac::c:ountable tor meeting 
targvts for youth reduction in tobacco use, starling in year 2 and increasing cvery year thereafter. instead 
of !he settlement which proPoses to n:ach such wy:ets startUlg in year 5, followed by years 7 and 10. 

Penalties for not meeting the reduction tatgelS for}'{lum smoking must be signifiC::!Drly inCreased and be 
paid in after-taX doll:us. Penal mOllit:S should be used ro furthcr reduce youth smoking. The 
settlement proposes penalties tllat would 0 set e future protits ascd on a tcen to eo user over the 
lifctim.:. ofth" individual. The forgiveness provisions for the tobacco industry that could reduce these 
pcn:lltio:s by up to 7S% mu,,", be eliminated. l'undingshould be iru::lwied, ro reimbursel10t OIIly states for 
dieir smoking-related ro~o COStS, bUt also jurisdiction. and other municiFQlities rhathave filed suit to 
recOver """~ for indigent care for tobacco-related iUftC$ ..... 

'."-" .... '._" ... 
3. Advertising: AdvertiSing' and promotio~'restrietions must be increased ro provide for a total 
advertising ban covering all tobacco produas. The current settlement bans only mlllketiug rargell:d at 
youth. A signIficant concern with the current settlement agreement i. to what dege"" clever and creative 
advertising and promotion that meet the letter of the settlement av=ment could CCUnlL'f3Ct the 
effectiyeness of the other provision~ of tbe settlement d<'Signod to reduce youth and adult tobacco usc. 

4. lllfel1latWllaJ: The United StaIllS c:mno[ put itself in the position of exporting the tobacco problem to 
the rest of the world, nor • ..n we "'low the 101>= industry 10 simply shift its opcnltion. from 'his 

f~u~n;try~ito~Oth~cr~..o~Uinitni·c:s~.;A~~~~~ intem8li~nal to benee disseminale 
must be developed to ass.t:IS bow multi-national companies can 

be same internationalyas national companies IIlC in !he U.S. Some runds from the 
scttIemcmt must be allocated In intemalionaJ robacco control .ffortS. 1'he ngreement docs not address 
international issu es. 

S. Public education and tobacco eont,;,l: A well-funded, effective. suit.llincd public education and 
tObacco control campaign thar is prolCCted from political pressure is critical to redUCing tobacco use. 
O'!ly about 20% of the funds made ayailable jn the settlement appear to be e;umj![ked for public health 
robacco control related initiatives. Tobacco use cessation progrums should be made widely av~ilable. 

~ .. -. "_ ...... 
" ". 
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.no coverage for such programs 311(\ services should "II health insurance. mana ed 
care emp or"'" t pans. as well as all Feda-al health financing prDgtl!l!!5. The tobacco industry 
shOuld financially support toba=use cessation programs and services and research efforts retated to the 
deYe opmomt 0 5U pro Ices. I er ro ortio 
for the pnmary p Ii" health goal of piogt!SSivcly reducing tobacco QOIlSumption. 

6. PIIblic: Disclosure: While uaclear in the proposed senlemenl. public disclosure must come from the 
tObacco industry about iI.' knowledge of tobacco' s eff=s on health. addiction, marketing 10 youth. 
envlronmemal ro~ smoke and alf odicr areas currently sought under pending litigation. Tobacco 
companies mIlS[ be requitai to disclose to .the public tile produas of combustion as well as the 
unGOmbusled prodw:ts from which they arise. 

7. E .. vironmeatallUbiKm amok<: (ETS): Provisious in the settlement lOr virtual elimination of 
smoking in ~public pia=s." libenlly clefined, would help n:duce some sources of ETS. A significam 
e:celusion is restaurants (other than fast food rest3W'8IIts) and that must be remedied. It is further strongly 
cecOnunended !hat eoonomic inealtives for smoke-free workplaces be developed. that federal health 
agencies complete a risk ~c:ssml9ltof:the~tdiovilScular ~ of CIS. and thaI" comprehensive 
public educ;J1ion and awareness camplllgn about the dangers of rn be funded and implemented at all 
levels of govamnenl 

The American Col/ege of Pn:ventive Medicine rttOmmends 10 the Administration and Ille Congress that 
S!lenGthening changes as outlined above be made to lite existing proposed tobacco settlement. The 
Administrntion is funher encouraged to lead a nationwide public education program about the strengths 
and weaknesses of the settlement in order to gener.lle suppen wong the American people for an . 
improved agI'I:I:ment. An improved agreement. which meets the criteria outlined in this statement will 
further public health goalVDa bring Ihis nation closer to achie"lling subswnial reduction In O.S. tobacco 
com_plion and an appropriale leada=rship role in controlling international tobacco consumption. 

~.'-., '-- .. ~ .. 

ACPM 
AImicm~of 
~~ 

1660 l. S!n=t. NW • Suite 206 

WHlhillIDon. DC 10OJM60J 
(:!02) 466-2044 • FAX (202) 466.2662 

E.mail: info@acpm.org 
www.3"l'm.orgfacpm 

PAGE 6/6 



The Impact of Cigarette Excise 
Taxes on Smoking Among DoSie: 

'jlded 
Children and Adults 0'-0 

Summary Report of a National Cancer 
Institute Expert Panel 

August 1993 

Cancer Control Science Program 
Division of Cancer Prevention and Control 



I, 

ACKNOWLEDGMENTS 

The individuals listed below were members of the expert panel that developed the 
conclusions of this report. (Affiliations are provided for purposes of identification only.) Their 
expertise and co=ents on earlier drafts are gratefully acknowledged. The efforts of Dr. 
Kenneth Warner, who chaired the expert panel, are especially appreciated. 

John Bloom, J.D. 
Advocacy Institute 

Nancy Breen, Ph.D. 
National Cancer Institute 

Martin Brown, Ph.D. 
National Cancer Institute 

Frank Chaloupka, Ph.D. 
University of Illinois at Chicago 

Alan Davis 
American Cancer Society, Inc. 

Ronald Davis, M.D. 
Michigan Department of Public Health 

Karen Deasy 
Centers for Disease Control 

Thomas Glynn, Ph.D. 
National Cancer Institute 

Donna Grande 
National Cancer Institute 

Charles Gruder, Ph.D. 
University of California 

Robert Hughes, Ph.D. 
The Robert Wood Johnson Foundation 

Murray Kaiserman, Ph.D. 
Environmental Health Center 

Theodore Keeler, Ph.D. 
University of California 

Eugene Lewit, Ph.D. 
Packard Foundation 

Salvatore Lucido, M.P A 
Centers for Disease Control 

Marc Manley, M.D., M.P.H. 
National Cancer Institute 

Willard Manning, Ph.D. 
University of Minnesota 

Robert Marshall, Jr., Ph.D. 
National Cancer Institute 

Sherry Mills, M.D., M.P.H. 
National Cancer Institute 

Matthew Myers, J.D. 
Coalition on Smoking and Health 

John Pierce, Ph.D. 
University of California 

John Pinney 
Corporate Health Policies Group, Inc. 

David Sweanor 
Non-Smokers Rights Association 

Joy Townsend, M.Sc. . 
Wolfson Institute of Preventive Medicine 

Kenneth Warner, Ph.D. 
University of Michigan 

Jeffrey Wasserman, Ph.D. 
SysteMetrics 

This document was written by Marc Manley, M.D., M.P.H., Thomas J. Glyml, Ph.D., 
and Donald Shopland. The National Cancer Institute retains sole responsibility for its content. 
Support for the preparation of this document was provided by R.O.W. Sciences, Inc., Jacqueline 
Tressler, project manager. 

2 



The Impact of Cigarette Excise Taxes on Smoking 
Among Children andAdults 
Summary Report of a National Cancer Institute Expert Panel 

Introduction 

Cigarette smoking is the leading preventable cause of death in the United States 
and has been called "the most important public health issue of our time. "1 More than 
46 million American adults smoke cigarettes, as well as nearly 3 million teenagers and 
children.... Eighty-five percent of current smokers began smoking by the age of 21.' 

The cost in human suffering is extremely high: Each year, more than 434,000 
people die because of tobacco use.' One-tbird of all cancer deaths are attributable to 
smoking. Lung cancer is the leading cause of cancer deaths among both men and 
women in the United States, and almost 90 percent of these deaths are directly attrib
utable to smoking.' 

The cost in economic terms is also high: According to recent congressional testi
mony by the U.S. Office of Technology Assessment, smoking costs this Nation $68 
billion annually. Of these costs, $47.2 billion are in lost productivity, and $20.8 billion 
are increased health care costs." At a time when health care costs are of major concern 
to governments and businesses alike, these unnecessary and avoidable health care costs 
have received renewed attention. 

Although the prevalence of smoking among adults has been slowly decreasing for 
many years, the same is not true for children and adolescents. Efforts to reduce tobacco 
consumption among adults have had and continue to have demonstrable impact. In 
contrast, programs directed at youth have had less success. For example, among 
American high school seniors, the prevalence of smoking has remained largely un
changed since 1980 (see figure 1).' The use of smokeless tobacco by these same youth 
has also remained constant in recent years.7 In spite of more than a decade of public 
and private health campaigns to reduce tobacco use, more than 3,000 youth start 
smoking every day.' 

Efforts to reduce the prevalence of cigarette smoking in the United States have 
focused both on helping adult smokers to stop and on preventing youth from starting to 
smoke. Excise taxation, at both the state and Federa1levels of government, has been 
proposed to accomplish both of these goals. 

On November 11, 1992, the National Cancer Institute convened an expert panel to 
review existing research on this topic. Specifically, the panelists reviewed the litera
ture, both domestic and international, on the following topic areas: price elasticity of 
demand for cigarettes, the effects of price increases on population subgroups (e.g., 
children and adults, members of various socioeconomic strata), social costs and appro
priate tobacco taxation, tying the tax rate to inflation, the comparative effectiveness of 
taxation as a public health measure, and the effects of taxation on daily consumption 
and prevalence of tobacco use. A series of consensus statements were formulated to 
reflect the panel's position on these issues. Finally, the panel identified a number of 
areas in need of additional research.. This report summarizes the major findings of the 
panel regarding the impact of excise taxes on tobacco consumption. A more detailed 
report of the panel is also being prepared. 
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Figure'. Daily smoking among high sChool seniors 
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Background: Historical Trends in Cigarette Excise Taxes 

In 1955, the average total price of a pack of cigarettes was 23.2 cents. Of that 
amount, 3 cents was state tax and 8 cents was Federal tax. This represented a tax 
incidence the tax proportion of retail pric~f 47.4 percent. In 1991, the average total 
price of a regular pack of cigarettes was $1.82. Of that amount, 24.5 cents was state tax 
and 20 cents was Federal tax. In contrast with 1955, when taxes accounted for almost 
one-half of the purchase price, 1991 taxes represented only 24.4 percent of the cost of a 
pack of cigarettes.8 

In other words, although the price of cigarettes has increased since 1955, the 
increase in taxes has been much smaller than price increases imposed by cigarette 
manufacturers. This is shown in figure 2, graph A. 

The numbers given above do not make adjustments for inflation. When viewed in 
constant 1991 dollars (see figure 2, graph B), several conclusions are apparent: 

I From 1955 to 1971, tobacco prices and taxes rose slightly in real terms. The 
rise in taxes was accounted for solely by the increase in state taxes. The 
Federal tax remained unchanged in nominal terms, falling in real terms by 
almost a third. 

I From 1970 to 1981, both pack prices and taxes fell in real terms, pack prices by 
24 percent, and total taxes by 54 percent. 

I From 1985 to 1991, the nontax component of the pack price increased by 49 
percent in real terms. During this same period, the tax component increased 
by less than 10 percent! 
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Figure 2. Cigarette prices and taxes in the United States 1955-1991 
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Finally, it is useful to compare cigarette excise taxes in the United States with 
those in other developed nations_ As shown in figure 3, the United States has excise 
taxes that are significantly lower than all but one of the comparison nations. 
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Figure 3. Cigarette taxes in developed nations. data tram 1991 and 1992 
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Expert Panel Conclusions 

1. Increases in Tobacco Excise Taxes Will Decrease Tobacco ComsumptioD 
by Youth and Adults. 

As with almost all other products, the demand for cigarettes decreases as price is 
increased. A variety of studies have examined the relationship of cigarette prices to 
consumption and have documented an inverse relationship. The price elasticity of 
demand for cigarettes has usually been found to be in the range of 0.3 to 0.5 (minus 
signs deleted here and throughout this report).'o Defined simply, price elasticity refers 

\ 

to the percentage change in the quantity of cigarettes demanded divided by the percent
age change in price. For example, a price elasticity of 0.4 indicates that, when the price 
of cigarettes is increased by 10 percent, the quantity of cigarettes demanded will fall by 
about 4 percent (again, recall that the minus sign is being suppressed here). 
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When the price of cigarettes increases, decreases in consumption occur, both 
because some people choose not to smoke and because some smokers choose to smoke 
fewer cigarettes. Approximately two-thirds of the decrease in consumption is estimated 
to be the result of people choosing not to smoke at all. 1l.12 This refers both to current 
smokers who choose to stop and to nonsmokers (especially children) who choose not to 
start smoking. The Coalition on Smoking OR Health has calculated that an increase of 
$2 per pack in cigarette taxes, tied thereafter to inflation, will result in 7.6 million 
fewer smokers; this, in turn, ultimately will prevent 1.9 million premature deaths.13 

2. An Excise Tax Increase Reduces Tobacco Comsumption by Children and 
Teenagers at Least as Much as It Reduces Comsumption by Adults. 

An increase in cigarette excise tax may be the most effective single approach to 
reducing tobacco use by youth. The impact of an increased excise tax can be expected to 
encourage teenagers to stop smoking, and it may also discourage children from ever 
starting. Analysis has found that youth consumption of tobacco is influenced by prices 

<at least as much as adult consumption. 12.1( One prominent study concluded that youth 
consumption may be three times more sensitive to price increases than adult consump
tion.l< This may be explained by the fact that children and teenagers are usually less 
addicted than many adult smokers and, therefore, more able to stop smoking when 
prices increase. 

3. Raising the Excise Tax on Cigarettes Deters Smoking in Lower Income 
Populations, Who Currently Are Most Harmed by Smoking. 

In the United States, the prevalence of smoking is higher among lower socioeco
nomic populations; in 1991, smoking prevalence was 24.7 percent among persons at or 
above the poverty level compared with 33.1 percent for persons below the poverty 
level. IS The incidence, prevalence, and mortality rates of many cancers caused by 
smoking are also higher in these poorer groups.'· Thus, the burden of jIlness and death 
caused by smoking is borne disproportionately by those lower income groups that often 
have the least access to medical care, smoking cessation programs, and information 
about cessation. Analysis in the United Kingdom documented a greater sensitivity to 
cigarette prices among people with lower incomes.'7 One analysis in the United States 
failed to find a statistically significant difference between lower and higher income 
groUpS.12 At a minimum, therefore, the higher prevalence of smoking among lower 
income groups means they can be expected to reduce consumption at least as much as 
higher income groups in response to an excise tax increase. A decrease in the dispro
portionate smoking-related disease and death rates would follow. 

4. The Price Elasticity of Demand for Large Price Increases Is Expected to 
Be at Least as Large as for Small Price Increases. 

Most cigarette excise tax increases in the United States have been relatively 
small, commonly less than 10 cents per pack. Most of the studies of price elasticity 
have been done by observing the impact on consumption of these small increases and of 
interstate price differences, reflecting relatively small differences in tax rates. Only 
recently have some states imposed excise tax increases of more than 20 cents per pack. 
Other nations, such as Canada, have raised excise taxes much more. In the opinion of 
this expert panel, based on the empirical experience in these jurisdictions and on 
theoretical considerations, the price elasticity of demand should be at least as great (in 
absolute value) for large price increases as for small price increases. 
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However, accepted estimates of the price elasticity of demand for adults in indus
trialized nations have been less than 1.0.'0.18 Recent experience in Canada, where the 
average price of cigarettes now exceeds $4 per pack, has been consistent with a price 
elasticity of demand of approximately 0.4." This means that the increase in revenues 
generated by substantial excise tax increases has been far greater than the loss of 
revenue caused by decreases in cigarette consumption. 

5. To Maintain the Public Health Effect of the Tobacco Excise Tax, It Must 
Be Increased Regularly. 

Increasing a tobacco tax by a nominal amount means that the real value of the tax 
increase, and hence its impact on consumption, will be eroded over time by inflation. In 
order for the excise tax to maintain reductions in consumption, it must be increased 
regularly." Policymakers can maintain the real value of the tax by setting it to in
crease automatically with inflation. Possible indices include the consumer price index, 
the producer price index for cigarettes, or the consumer price index for tobacco and 
smoking products. Another option is to establish a policy that increases the cigarette 
excise tax regularly by a fixed percentage. If this increase is greater than the rate of 
inflation, this approach would be expected to reduce tobacco consumption more each 
year. Another means of achieving the same end is to index the excise tax to the rate of 
inflation plus a specified additional percentage. 

6. A Substantial Increase in Tobacco Excise Taxes May Be the Single Most 
Effective Measure for Decreasing Tobacco Consumption. 

There is widespread agreement within the co=unity of scholars knowledgeable 
about the effects of interventions on the consumption of tobacco products that few 
measures exhibit the speed and magDitude of impact achieved by increasing taxation on 
tobacco products."= To discourage the initiation and continuation of tobacco use, 
increasing tobacco excise taxes must be considered an essential and primary component 
of any comprehensive tobacco control program. 

7. Cigarette Comsumption Will Decrease When an Excise Tax Increase Is 
Combined With a Comprehensive Tobacco Control Program That Includes 
Other Policy Interventions, the Use of Mass Media, Education of Children, 
and Help for Smokers Who Want to Stop. 

Several U.S. states and other nations have made significant increases in their 
tobacco excise tax. In many cases, the increased revenue generated by these tax in
creases has been used to fund tobacco control programs. In California, perhaps the best 
known example of this policy, revenue from an increase in the cigarette tax of 25 cents 
per pack was earmarked for research and educational intervention programs in tobacco 
control, as well as a variety of other state projects in health care and other areas. The 
combination of a tax increase in 1989 and a comprehensive tobacco control program has 
reduced the preva)em:e of smoking by 17 percent (see figure 4).23 This is consistent with 
other studies that have documented the synergistic effect of multiple components of a 
comprehensive smoking control program. 24 

A major priority of most tobacco control programs has been children and adoles
cents. Interventions to prevent smoking among youth have included mass media 
campaigns, enforcement of laws banning the sale of cigarettes to minors, clean indoor 
air policies, and school programs to teach youth how to avoid cigarettes. 
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Figure 4. Per capita consumption of cigarettes in California, 1980 through 1990 
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In addition to targeting youth, comprehensive tobacco control programs have 
provided assistance to adult smokers who want to stop. A variety of types of assistance 
have been provided, including self-help programs, assistance from health care provid
ers, and cessation classes. Encouragement to stop smoking has also been provided at 
the worksite, through community organizations, and at other locations. This kind of 
comprehensive approach to both the prevention and cessation of tobacco use is currently 
being implemented in 17 states through the American Stop Smoking Intervention 
Study, ajoint project of the National Cancer Institute and the American Cancer Soci
ety." 

Through the combined use of the interventions listed above and significant and 
regular increases in tobacco excise taxes, continued reductions in smoking can be 
achieved. This, in tum, will result in reductions in the unnecessary disease, deaths, 
and economic costs caused by smoking. 
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On Thursday, the AMA will hold a press conference to issue the release of their statement on the 
tobacco settlement. It is our understanding the AMA will be in favor of the tobacco settlement, 
will share concerns of the settlement including FDA regulation reform, see as a positive sign and big 
opportunity for public health advocates. 
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Mr. Briarl.Reed 
White Ho~se Domestic Policy Advisor 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20001 

Dear Brian: 

Oral Health America very much appreciates being part of the July II, 1997, 
meeting to discuss issues related to tobacco controL 

Enclosed, our list of recommendations on spit tobacco. I think it's important 
to recognize that this is a tobacco and not exclusively smoking issue. Just 
this week U.S. Tobacco has said it will introduce a newer, cheaper version of 
its snuff product. The purpose of the cheaper product is to attract younger 
users who may not have the money to purchase spit tobacco at current prices. 
We urge you to include all tobacco products in any settlement with tobacco 
companIes. 

Yours very truly, 

Chief Executive Officer 

RJK:bpr 
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ORAL HEALTH AMERICA'S PERSPECTIVE 
ON THE MOST PRESSING ISSUES 

REGARDING TOBACCO 

Oral Health America (OHA) is a non-profit charitable organization that has 
worked for more that 40 years to improve the oral health of Americans. 
We address the many barriers to Americans maintaining and improving 
their oral health that come about because of a lack of knowledge of how to 
be orally healthy, a lack of access to necessary treatment and preventive 
services, or exposure to risk factors that increase the potential for disease, 
disability, or death. Tobacco use is of extreme importance to OHA 
because its use leads to lesions of the oral cavity, including precancer 
(Ieukoplakias, erythroplakias), cancers, periodontal disease, and oral tissue 
defects. Tobacco and alcohol use have been identified as responsible for 
75% of the approximately 30,000 oral and pharyngeal cancers that occur 
each year in the U.S. Nearly 9,000 Americans die form these cancers each 
year, and thousands more are permanently disfigured as a result of 
treatment. Only half of the people diagnosed with oral cancer are still alive 
five years post diagnosis. And, given the highly addictive nature of 
tobacco in general and spit tobacco specifically, our concerns are well 
founded. 

We at OHA have been particularly concerned about the epidemic of spit 
tobacco (smokeless, snuff, chew) use of young people in this county in 
recent years. Currently, nearly one in four high school senior boys uses 
spit tobacco. Use among high school, collegiate, and professional baseball 
players has been reported to be significantly higher. Up to half of the 
regular users of spit tobacco willhave evidence of tissue damage in their 
mouths. Most regular users of spit tobacco start before they are teenagers, 
and children as young as kindergarten have been reported to use spit 
tobacco. With the help of Hall of Fame Broadcaster Joe Garagiola, Major 
League Baseball, and the Robert Wood Johnson Foundation, OHA has 
been waging a war against spit tobacco. This past Tuesday at Jacob's Field 
in Cleveland, the 68th Major League Baseball All-Star Game was played. It 
was noteworthy for the spectacle of the occasion and athletic feats of the 
skilled players from the American and National Leagues. But more 
importantly, thanks to the efforts of the American Baseball Players 
Association many individual players volunteered to refrain from using spit 
tobacco during the All-Star Game. And, I am proud that OHA's public 
service announcements aired on the stadium Jumbotron during the game 
and also appeared in the official All-Star Program. 

While these are positive steps, they are modest relative to the challenge 
that spit tobacco poses for our nation's youth. I would like to mention 
several concerns that need to be addressed in a serious and ongoing fashion 



.1f we are to stem the tide of spit tobacco use by young people in their country and prevent an epidemic 
of oral cancer in the future: 

I. Spit tobacco is still too readily available to young people. When sold in stores, it must be ~d 
where it is hard for young peo Ie to see and must be im ossible for oun eo Ie to reach or bu it. 

2. SPIt to acco must e accurately and understandab abele n the package for what it is- a highly 
addictive substance that causes disease and death. "Warning - if you start to use this product you 
may not be aQle to stop." The same should be true wherever advertising or promotional items or 
activities are employed that involve spit tobacco. 

3. We must start t~cation~rocess as early as first or second grade, given what we know about 
experimentation WltSPlt tobacco occurring before age 10 by many children. The educational 
process must continue through high school and college. Education must occur outside of the 
classroom also - in community settings and in all sporting and recreational activities where spit 
tobacco use occurs. Bans on spit tobacco are helpful, but are not the final answer. A significant 
percentage of high school, college, and minor league ballplayers use spit tobacco, even though it has 
been banned from practices and games. 

4 . ..Professional helib> assist people get off of spit tobacco is essential. We need many more qualified 
counselors to work with individuals who want to quit using spit tobacco, but can not stop on their 
own. This will require documenting effective curricula and techniques and developing a nationwide 
registry and/or referral service of qualified counselors. From our work with Major League 
ballplayers, we know that this is a high priority need. We anticipate that the need exists for amateur 
ballplayers also, given case studies of individuals claiming addition. The tobacco companies should 
pay the cost of providing this assistance. 

5. More prominent role models need to step forward to tell their story about what spit tobacco has 
done to harm them. Players like Lenny Dykstra, Rod Carew, Curt Schilling, and Pete Hamish have 
paid a terrible personal price because of spit tobacco use. This has received much publicity. 

6. Adequate resources must be made available to conduct a nation' ing 
tobacco avoi ance program. Spit tobacco must not get second shrift in this. With one in four high 
school senior boys usmg spit tobacco, it is not a low-level problem and can not be assumed to be 
transitory. A well formulated and adequately resourced program to engage employers and major 
corporations in addressing spit tobacco use by their personnel needs to be undertaken. Again this 
should be paid for by the tobacco companies. 

7. We need 100"10 of health professionals (including physicians and dentists) talking to their patients 
about tobacco use, including spit tobacco. Insurance companies and employers should pay health 
professionals for clinical intervention services designed to get people off of tobacco. These should 
be required services in approved health plans. 

8. Lastly and most importantly, the Food and Drug Administration must be able to closely regulate 
tobacco products into the future. We know from past experience that the tobacco companies will 
always be able to pry a crack into a canyon. We must reserve the right to employ whatever legal 
and regulatory force is needed in the future in the interests of the public's health. 

While this list is not exhaustive, I am hopeful that it will be of assistance as you deliberate your course 
of action. Thank you for the opportunity to share these perspectives. 

Robert J. Klaus, Ph.D. 
President and CEO 
Oral Health America 
7/11197 
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Spit Tobacco Dangers Profiled at White House Meeting and Major League 
Baseball's All-Star Game 

Oral Health America, President and CEO Robert Klaus joined representatives from a 

dozen other national health organizations at a special White House meeting last Friday 

to advise Secretary Shalala and President Clinton on pending tobacco regulation and 

control policy. 

The meeting was lead by White House Domestic Policy Adviser Brian Reed, and 

included representatives of the American Cancer Society, the Coalition for Tobacco 

Free Kids, the American Lung Association, and the American Heart Association. 

Dr. Klaus addressed tobacco concerns from an oral health perspective, but additionally 

pointed out that it was critically important to understand tobacco as a generic issue that 

included, besides cigarette smoking, spit tobacco, cigars, and pipes. Klaus presented a 

series of recommendations from Oral Health America on spit tobacco which included 

explicit warning labels on spit tobacco products as dangerous and addictive and 

provisions for tobacco companies to pay for extensive spit tobacco education and 

cessation programs, such as are reflected in Oral Health America's National Spit 

Tobacco Education Program (NSTEP). 

Klaus also urged tobacco control groups to make common cause with organizations 

outside of health care from both the private and independent sectors. "A broad-based 

coalition," he said, "especially if it includes members from private industry and business, 

will make the case for strict tobacco regulation unassailable." 

-more-
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After the meeting Secretary Shalala, Mr. Reed, and the organizational representatives 

held a press conference on the White House lawn. 

The dangers of spit tobacco were addressed at another high level gathering just days 

before the White House meeting. Spit tobacco was very much in focus at Major 

League Baseball's All-Star Game and FanFest last week at Jacobs Field in Cleveland, 

Ohio. As part of a cooperative effort with Major League Baseball and the Major League 

Baseball Players Association, Oral Health America's anti-spit tobacco message was 

reinforced through several mUlti-media productions. A full page public service 

announcement appeared in the Official All-Star Program featuring playe~s from all 28 

Major League teams. These stars "Agree" that "Chew, Dip, or Snuff Aren't Part of Our 

Game." Well over 100,000 copies of the Official Program are purchased by attendees 

at the All Star venues or through other outlets. A video public service announcement 

was also played on the Jacobs Field Jumbotron screen during the All-Star Game on 

Tuesday evening. 

Hall of Famer Joe Garagiola hosted "Stay in the Game", a morning pre-game clinic for 

youngsters at the FanFest. Garagiola emphasized not using spit tobacco and other 

tobacco products as part of a routine that players of all ages must adhere to in order to 

do their best. Olympic gold medal softball pitcher Michelle Smith, former Major League 

Baseball star Jay Johnstone, and Los Angeles Dodgers and National League All-Star 

trainer Charlie Strasser joined Garagiola in reinforcing the message. Clinic attendees 

received copies of the colorful "We Agree!" pledge card that will be made available to 

youth around the country who take the pledge to remain tobacco-free. 

Oral Health America is in the second year of a planned four-year collaboration with the 

Robert Wood Johnson Foundation to reduce spit tobacco use in America, particularly 

among the nation's youth. For more information on the National Spit Tobacco 

Education Program (NSTEP) and other Oral Health America initiatives or to order 

materials contact Bryan McGuire at 312-836-9900. 

### 
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AMERICAN 
LUNG 
ASSOCIATlON® 

FOR IMMEDIATE RELEASE Contact Diane Maple 202-785-3355 

Statement of John R. Garrison 
CEO, American Lung Association 

June 20.1997 

Global Tobacco Bailout 

The American Lung Association believes that this settlement is premature and 

wrong. We cannot support this settlement We call on President Clinton, 

Congress. Governors and the public to carefully and completely review all terms, 

legislative language, consent decrees and contracts. We are troubled by the 

actions of some negotiators intent on rushing a deal through what should be a 

cautious, deliberative process. We fear that the sense of urgency is prompted by 

tenns that will not stand up to intense scrutiny. The American Lung Association 

will provide this intense scrutiny. 

This settlement could grant legitimacy to an industry and its behavior we all find so 

reprehensible. By vindicating the industry, a deal now will tell the public that all is 

forgiven and tobacco uSe is an appropriate and safe behavior. The American Lung 

Association has worked too hard to educate the public about the dangers of 

smoking to allow our efforts to be undone by allowing tobacco to purchase an 

indulgence - a get out of jail for a fee card - especially one whose price appears 

to be far too low. 

We know Wall Street loves this deal,look at tobacco stocks. The stock market 

sees a bright future for tobacco. We fear that same future for our children is very 

dark - more addiction, disease and death. 

The public health protections are too weak. We cannot compromise on protecting 

the health of our children. 

-more-
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• The advertising, marketing, environmental tobacco smoke, youth access and other provisions 

appear to be inadequate compromises ready for industry exploitation. If this deal is ratified, we could be 

locked for decades into an agreement that either totally misses the mark or is woefully inadequate. 

• The FDA's authority to regulate tobacco is sacrosanct. It is unacceptable that the deal appears 

to limit FDA authority. No changes to the FDA's current authority or limits on future authority are 

acceptable. 

• We also adamantly opposed to any immunity or limits on the tobacco i.ndustry's future liability. 

Damages should not be capped. No limitations should be imposed on punitive damages. If the 

tobacco industry cannot be punished, What wrongdoer can? 

• We also are concerned about proposed limits on class action lawsuits. The current flight 

attendants' case on environmental tobacco smoke is an example of why this important legal avenue 

should not be clOSed. 

Now is not the time to settle with the tobacco industry. Every day brings new revelations about the 

scope of the industry's conspiracy. For example, hundreds of thousands of documents have yet to be 

examined in the discovery process of the State of Minnesota's case alone. The American public 

deserves access to all relevant information before any settlement 

This settlement could leave Americans with the impression that the tobacco issue has been resolved. It 

cannot and should not be resolved as long as tens of millions of Americans are addicted and nearly half 

a million people die each year from smoking-related disease and. most importantly, 3,000 American 

children start smoking every day. And, if the tobacco industry's problems are ameliorated in the U.S., 

the companies then will be free to continue and expand their efforts to addict millions of children abroad. 

Promoting the export oftobacco-caused addiction, disease and death is truly unacceptable. 

A bailout for the tobacco industry is wrong, we hope the public will join with American Lung Association 

in our opposition. 

-30-
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CONTACT: American Cancer Society 
. Linda Crawford 202-546-4011x147 
Steve Dickinson 404-329-5739 
Joann Schellenbach 212-382-2169 

AMERICAN CANCER SOCIETY REVIEWING TERMS OF TOBACCO SETTLEMENT 

June 20,1997 - Washington DC - The American Cancer SOCiety (ACS) has put into 
place a three-component process for evaluating the tobacco settlement proposal issued 
today by 40 states' Attorneys General and the tobacco industly. 'We continue to be 
encoraged by the public health concepts that appear to be contained In the settlement," 
said John R. Seffrin, American Cancer Society CEO. "However. we will not take ,a final 

. position until we complete an extensive review of all its elements." 

The ACS evaluation process. the preliminary results of which should be ready for public 
release in a timely fashion, includes (1) a review by ACS's own staff and volunteer 
executive leadershIp; (2) a specially-convened panel of outside legal. economic and 
health policy experts; and (3) participation in the evaluation process by President 
Clinton's recently- apPOinted Advisory Committee on Tobacco Policy and Public Health, 
which is an independent panel chaired jointly by former FDA commissioner David 
Kessler and former Surgeon General C. Evertt Koop. Seffrin is a member of this panel. 
''We urge the entire health community to partIcipate in the evaluation of this settlement,· 
Seffrin said. 

''We believe it is part of our obligation 85 public advocates for health that we do all in 
our power to ensure that this settlement accomplishes extraordinary protection of our 
kids' health," Seffrin said. "We want a settlement that furthers our miSsion in bringing 
cancer under control as a major health problem. Every day in this country, 3,000 kids 
start smoking for the first time. One element of the settlement outlines goals the 
tobacco industry would have to meet for the reduction of these youth smoking rates. 
We have the opportunity to save one million lives with the smoking education and 
prevention efforts set out in this settlement. -- more American lives than have been lost 
in all the country's wars combined." 

"The settlement proposal now goes to Congress and tile President for ratification," 
Seffrin said. "We intend to monitor this process very closely, and we will work actively 
to ensure the elements affecting public health are sustained and supported, and this 
industry controlled." 

### 
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Office of Communications and Advocacy American Heart A 
Association,. V 1150 ConneclicutAvenue Northwest Suite 810 Washington. DC 20036 

Tel 202 785 7900 
Aghtfng Heart Dlsesse 

and Stroke 
Fax 202 785 7950 
hUp:/lwww.americanheart,org 

For Release: 
April 20, 1998 

Contacts: 
Robyn Landry or Mary Wood 
(202) 785-7900 

Statement of M. Cass Wheeler 
Chief Executive Officer 

American Heart Association 

Regarding Tobacco Control Legislation 
Introduced by Senator McCain 

ev·. 

Now is the best opportunity Congress has ever had to enact strong tobacco control legislation. The bill 
sponsored by Senator John McCain is a good starting point, but the American Heart Association feels it 
should go further in protecting the health of our children. 

The legislation has many positive points. It places strong restrictions on youth access to tobacco and limits 
the industry's ability to market and advertise to children. We also support the bill's international tobacco 
control provisions. 

While the bill provides a good foundation for Congress to build on, the American Heart Association has 
identified a number of areas that need strengthening: 

• The proposed price increase of $1.10 over five years is too low to drive down youth smoking 
rates. A price increase of$1.50 over two to three years is necessary to stop kids from using 
tobacco. 

• Tobacco companies should pay higher penalties if they fail to meet their goals to reduce teen 
smoking rates. The penalties should be company-specific and should not be capped. 

• The bill does not specify the levels of funding dedicated to tobacco-related public health 
programs. The American Heart Association wants to make sure any legislation includes 
adequate funding for programs like counter marketing and tobacco cessation. 

• The legislation should include stronger measures to protect people from the hazards of 
second-hand smoke. States must not be allowed to opt out of clean indoor air provisions. 

• Since the tobacco industry is no longer at the table, we question why any industry immunity is 
even included in the legislation. 

The American Heart Association will continue to work with Congress to pass the best possible tobacco 
control plan. We also want to ensure that the Food and Drug Administration has comprehensive authority 
over tobacco products. 

But the industry is trying once again to frame the tobacco control legislation as being all about "big taxes" 
and "big government." This is just another in a long string of tobacco industry lies, and the American 
people aren't falling for it. We all know that this fight is about saving lives and protecting our children. 

Each day that America waits for Congress to act, 1,000 more people die from tobacco-related illnesses. 
And 3,000 more children start using tobacco products. America has waited long enough. Because waiting 
isn't just a matter oflost days - it's a matter oflost lives. 

-30-



THE WHITE HOUSE 

WASH INGTON 

April 29, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with David Kessler 

While both Drs. Koop and Kessler have been critical of the McCain bill -- particularly with 
regard to the liability cap and the lack of company specific lookback penalties -- Dr. Kessler has 
been the less outspoken of the two. He has said that the bill's programs to reduce the number of 
children who smoke are too weak, and its protections for the tobacco industry are too strong. He 
believes that the price per pack of cigarettes needs to be raised by $2 to prevent teens from 
smoking, instead of the $1.10 contained in the bill. 

Your goal for this meeting should be to persuade him that we need to work hard, and work 
together, in order to ensure passage of comprehensive tobacco legislation that achieves our public 
health goals. He needs to understand that we should be reasonable in our demands, and that we 
will need to work hard to preserve the gains we have made in terms of the FDA provisions. You 
may want to say: 

• The McCain bill represents dramatic progress. The 19-1 vote in the Senate Commerce 
Committee shows that we have real momentum in both parties to pass comprehensive 
tobacco legislation this year. 

• You have done a tremendous job over a number of years to reduce youth smoking, and we 
very much appreciate your ongoing efforts in this area. 

• We agree that there need to be strong company specific lookback penalties, and we will 
continue to work with Congress toward achieving that goal. However, we also believe that 
we need to be reasonable in our demands. 

• We will work hard to make sure the public health programs such as cessation and counter
advertising get funded. 

• We have to work every bit as hard to protect the progress we have already made on FDA 
and other issues. Our # 1 enemy is a skinny bill. 

• We need the public health community to go all-out at the grassroots, in the media, and on the 
Hill to get this done. This is crunch time, and only a concerted push will counter the 
industry's $50 million ad campaign. 
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THE WHITE HOUSE 

WASHINGTON 

April 28, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with ENACT 

Secretary Shalala will join you for your meeting with ENACT. This list of group 
participants will be: 

Matthew Myers, Vice President and General Counsel, Campaign for Tobacco-Free Kids 
Bill Novelli, President, Campaign for Tobacco-Free Kids 
Marilyn Hunn, Chairman of the Board, American Heart Association 
Dr.loel Alpert, President-Elect, American Academy of Pediatrics 
Dr. lohn Seffrin, CEO, American Cancer Society 
Rich Deem, Vice President of Federal Affairs, American Medical Association 
Dr. D. Robert McCaffree, President, American College of Chest Physicians 
Dr. lonathan Fielding, American College of Preventive Medicine 
Dr. Bob Graham, CEO, American Academy of Family Physicians 
lud Richland, Executive Director, Partnership for Prevention 
Tom Milne, Executive Director, National Association of City and County Health Officials 
Diane Canova, Vice-President, American Heart Association; Chair, ENACT Coalition 

As you know, ENACT is a coalition of public health groups interested in the youth smoking 
issue. These groups are generally more moderate than Drs. Koop and Kessler; indeed, Campaign 
for Tobacco-Free Kids was intimately involved in the negotiations that led to the lune 20th 
settlement. Like the Administration, ENACT is generally supportive of the McCain bill, but 
would like to see some improvements to it. In a recent Washington Post op-ed piece, Matt 
Myers called for: a price increase of $1.50 per pack, tougher lookback penalties, a stronger 
environmental tobacco smoke provision, and sufficient funding for public health purposes 
(cessation, prevention, counteradvertising, etc.). 

You should use the meeting to make three points: (1) that they must keep insisting on a 
comprehensive approach with the McCain bill as the vehicle, so that Speaker Gingrich and others 
know that a piecemeal or "skinny" bill will not fly; (2) that we have to set priorities, and be 
reasonable in our demands, so that we do not kill the chances for good legislation; and (3) that 
this is a make-or-break time, and we need them to pull out all the stops on the Hill and at the 
grass roots. You can say: 

• You have played a tremendous role in keeping the pressure on Congress to pass 
comprehensive tobacco legislation designed to reduce youth smoking, and you should be 
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commended for all your hard work. 

• The McCain bill represents dramatic progress. The 19-1 vote in the Senate Commerce 
Committee makes the McCain bill the vehicle to use to pass comprehensive tobacco 
legislation this year. 

• Our #1 enemy is a skinny bill -- one that raises the price of cigarettes without restricting 
advertising or including public health efforts. You can playa key role by letting House 
Republican members know that the public health community will never support a skinny 
bill. We hope that you will get all your members involved in this effort. 

• We will insist on strengthening McCain, but we know how important it is to get good 
legislation this year, and we will be reasonable in our demands. We will seek the following 
improvements: 

1. Strengthen the penalties, by including a company-specific component, and increasing the 
industry-wide surcharge cap above $3.5 billion. 

2. Eliminate the "opt-out" provision that allows states to adopt weaker environmental 
tobacco smoke ("second-hand smoke") laws. 

3. Eliminate or narrow the antitrust exemption. 

4. Ensure sp~.nding on research and public health. 



I. 
Thc Advisory Conu:tittee 00 Tobacco Policy and Public Health 
Co-Chairs: C. Everett Koop, M.D .• and David A Kessler, M.D. 

(DRAFT) February \7, .1998 

House Spealcer Newt Gingrich 
Senate Majol'ity Leader Trent Lon 
U. S. Congress 
Washington, DC 

Dear Sin: 

This year may be the !l1ost important moment in the history of !be tobacco wars, a moment when 
America choose. between a path toward social repair at one toward inevocalJle public loss. After}eatS of 
growing public awareness of the addictivenw; of nicotioe, the advetM health eftects of tobacco. and the 
tobacco indnstry's extensive efforts taTseted at YOIIIIg cbildrel\, tim public is e.'tcited about the prospect that 
federa11aws may be enacted that will bring about fundamental change In how the tobecco industry does 
business and that will save millions ofliYCS. Conversely, th£re is the risk that the tobacco indlistry could 
further entrench its ability to stand outside the ordinary rules OfQOJlllJleICe in society. 

Despite all of the dlscJosure~ of tobacco industry maleficeru:e during the wt four years, tobacco 
usc among chll<lrM is lIP, the 10118 teon decI.inc: in tobaoco WIC amOll8 Aftican-Amcdcan teenage boYs has 
been reversed, and the decline in adult mtes has stopped. The need fbr decisive action to protect the 
public's health bas n~« been greater. No one should undcrestitwwl the Importance Of Congress acting 
now and acting decisively, nor the proven ability orthe tobacro industry to make a m.ock.eryofits implied 
ethical and moral responsibilities to society. 

We the undersigned are io agreement. We support comprehensive tobacco legislation that 
represents American principles and protects the public's health. We oppose gm.1llillJ! the tobacco industry 
immunity against liability fur past, present. or future misdeeds. Congtess should focus its efforts on public 
hea.1th, lIeI on Ihe colICessions the tobacco industry seeks. Comprehensive legisiation should not shield the 
tobacco indwllry from future liability or cover it "ith a bla.nket of financial oo:wrty for decades to come. 

Congress should not alter the legal system io any way that would wc:akmIlts ability 10 pr~CI the 
plIblic health, or permit the tobacco iodlIstry or others the f~ to operahl outside the normallega! 
constraints of the mil justice system and engage in any behavior that otherwise would be condemned. 
Congress must make ~ that any legislation does not make it more dilIicult for iqjure4 citizens to 
Cl<ercise their fundamental right to seek jll." OOIIlpensation for their iJtjuries. 

With evidence of tobilCco industry misdeeds and ~daclly on hand and gtQwing, with Wl1Dd 
public health propoGals on the table, with broad popuIaf support for action. Congress has the opportunity 
[0 make fundamental changes in tobacco policy based solely and exclusively on what is good for the public 
health without itself en8aging in negotiatlons with the tobacco industry. Only a comprehensive approach 
that combine. the best of wbat we know today with a ptoCO$ll fOl making change a. we learn more 
IUIOO!TOW should be ennctcd . 

The recent di8CJ()~UrC of RJR-Manglni, Philip Morris and BAT docwnents confirm whal [he 
pubilc health comm.wtlty bas said for years, uamely, that the tobacoo 1ndu.stJy aggn:ssive1y IIIlIl'keted 
cigarettes to yaUIIg chi.1dren. Additional t!\'idence of renegade: tobacco industry behavior is beginning !(> 

emerge in the case currently being brought against the industry by the state of MInnesota and Minnesota 
Blue Cross and Blue Shield. as well as from other cases. For this reason, it would. not be responsible 
public stewardship to gmnt more 1iIvors to this industry, especially sinQe it bas dilipntly tried to hook 
young children on nicotine and deny their own tesea.rch findings on the barmfuI eft'ectJ: of tobacco. 



The public health community is United in the type of legislation that should be enacted. Essential 
public health goals include: 

l) FDA: Provide the FDA with full authority to regulate all areas ofnicotlne and all constituents 
and ingredients in IObaa:o. The fDA must have the authority to increase its tobaroo resean:h and 
sciontific communication abilities and be provided with adtoquate funds 10 implement all of its various 
regoJatory, enforcement, public education and rtSeal'Ch activides. New, burdensome reqWlmlents pJaccll 
on the FDA would be lIIlfair and erode public health. 

2) Youths: Protect children and youths front influences that create demand for Ot acceptance of 
tobacco U5e; and prevent their obtaining tobacco, an illegal substance for youth. Specific measures that 
reduce youth demand and access include: 

a) Provide for a well-funded nationwide education campaign. 

b) Significantly increase the price of c:igarettes and other tobacco products 11>0 that 
youths are discouraged from buying them. An incn:ase of$1.50 per pack is a reasonable starting point. 
Once implemented, an independent National Academy of Scfencesllnstitute of Medicine commission 
should be set to detEnnlne what additional increases will significantly affect youth smoking behavior. 

c) Ban advertising and I113tketing that entices young children. This should be coupled 
with tougb restJicti.ons on youth access to tobacco products, large, strong and e.ffectn-e waming labels on 
cigan:tte packs and other tobacco products, necessaxy fimds to monilOr compliance, and other detemmts. 

d) L~ sull6tantlaJ penalties for underage use. As£essmenti; should be on a compsny by 
<:ompany basi. if reduced youth BIDOk:ing largels are 1101 met soon; c.g., there must be tpe<:ific fines at 
specific times for specific shortfalls from user target levels. 

3) Cessation: Provide adequate funds for sound, scientifically established cessation prDBJ1lIDS 10 
help nicollne.<fependent sdults and yonths quit smoking or using spit tobacco. Such programs should be 
tntegra1ed into health care financing systems, including managM care programs; accredited professional 
and public education programs; and behavioral and cessation research. 

4) ETS: Refine and expand enviromncmtal tcbaoco smoke (ETS) regulations. Authorities and 
appropriations sbouJd pet"Dl1t full enfofCeI)I£DI of smoke.free public and work environmetl.tS and risk 
assessment JeliCaTCh. 

$) Justice: Protect a:.ld admlni5ler the justice system 50 that evidence of tobacco industry 
misdeeds become public. All legal remedies should remain available and the opportunily for groups of 
individuals to recover should not be diminished. It is crltlcal, for instanee, to know whether companies 
addod certain ingredients to enhance the nicotine dlix:t for young children and how they used 
sophiSticated marketing teelutkjues to reach those same children. Only wben we know ~ things can we 
maIcJ: sure they lIe\-er happen again. 

6) Preemplion: Protect Slate and local governmeut!:oy ~hieldlng them ft;)m federal. prccmpli'JC 
cIa_s that weaken, Incapadlale or make o"""'us tJu, ability of Slates and local go"",""",ems to develop 
"ovel public ht:alth approaches and pursue public health standards which are higher than federal 
otandards. Fedcrallaws desigued to protect public health should always be a '.floor' that state and local 
governmentS can add to and streI1gtheJ1. 

7) Fanners: Adequately oompeltSate tobacco flmners as the opportunity to sell their domestic 
product to manufaCturers decllnes. 



.- 6) International: Implement strong intenurtional trade poliCies that use the same public health 
standards applied to toba=1 produc1s marla:tC<! and sold here. U.S, trade policies should reflect domestic 
policy; no funds should be spent to promote the sale oftobacc:o products abroad; and the U,S. should ~ 
,a leadership role in bringin,g the protections provided to Americans to all citizens of the world, 

If public health-based IObacco control measures are enacted, and the threat of Iif.gation is nOI 
remo\'cd in the process, dtls nation will finally experience improvement in the public's health. Youth 
smoking will almost certainly begin to del;line, Individuals who 1\ish to quit smoking will find the 
sciCllti1lcally soWld profcolSSonal belp they nted (including benefiting from aD increasing array of effective 
FDA-approved pharmacological agents) and the public will be healthler and the nation stronger. 

In the presence of a massive, ubiquitous, a~ public burden - including more than 1,100 
deaths each day -- strong antl-tobacco public health measures are long overdwl_ Th2 public "'-ill approve of 
such measures aDd e.xpec!S ethical, courd~us, bold action, We urge you 10 heed their call, 

C, Everett Koop 
C·Chair 

John Seffrin 
American Cancer 
SocIety 

John Bam:haf 
Action on Smoking 
aodHealth 

George Anderson 
American College of 
PrtvelJtative MedlciM 

Ran~ Schwartz 
Maine Dept. Human 
Services 

Jonathan Fielding 
Partnership for 
l'raventiDn 

David A. Kessler 
Co-Chair , 

Randolph SJIloak 
American Medical 
Association 

Roben Graham 
AmmicaD Academy 
of Family Physicians 

Eileen McGrath 
American Medical 
Women's Association 

JeffNesbil 
SciellLlC and Public 
Policy InstItnte 

Tom Houston 
Smokel ... State. 
National Plogroin 

oc: House Commerce Chairman Tom Bll1ey 
House JudiciSJY Cbainnan Henry Hyde 
Rep, Deborah Pryce 
Senator Don Nickles 

Sincerely, 

Matt Myers 
National Center f<lr 
Tobacco-Free: Kids 

Mohammad Akhter 
American Public 
HeaIlb Association 

ruclwd Heyman 
American Academy 
of Pedlalrics 

Julia Carol 
Americans for 
Nonsmokers Rights 

YVonJ\etbris Sntilh Veal 
NatiOllal MedicIIl. 
Association 

John Garrison 
American Lung 
Association 

Cass Wheeler 
American Heart 
AssocIation 

D, RobertMcD!ffree 
American College 
of Chest Physicians 

Martin Wassennan 
Assoc. OfSiate and 
Terr. Health Officials 

Rev, Jesse Brown 
Th2 Onyx Group 

Judy SopeDSki Richard Daynard 
stop Teenage Tobilcoo PnxIucts 
Addiction to Tcbacco Liability Project 

Scnm~ Commerce Comminee Chainnan John McCidn 
SeD8.te Labor and Human Resaurces Chairman James Jeffords 
Senate Judiciary Chairman OrrIn Hatch 
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CAMPAIGN rov TOBACco-FREE ic.tJ 

Kathryn Kahler Vose 
DIRECTOR, COMMUNICATIONS 

t 

I 

NATIONAL CENTER FOR TOBACCO-FREE KIDS 
1707 l STREET, NW • SUITE 800 • WASHINGTON, DC 20036 

PHONE (202) 296-5469 • FAX (202) 296-5427 
E-MAil kkahlervose@tobaccofreekids.org 



October 3, 1997 

Elena Kagan 
Domestic Policy Office 
The White House 
Washington, DC 20502 

Dear Elena: 

T, 1...<<-0. >1r+UIN\.<.-l" -l'~ 1.1.... L.uJJ.L 
VtJv<4LL... 

Enclosed are several press packets announcing the formation of a new coalition of 
public health groups, ENACT. The group will work with the Administration, the 
Congress, the public health community, and the American people to help pass 
comprehensive, sustainable, effective, well-funded, national tobacco control legislation 
that embodies the President's principles. 

ENACT represents 11 of the nation's largest and most prestigious public health 
organizations. 

At our press conference, we released new polling data that shows very strong support 
for the principles outlined by the President. It was the first poll taken after the President 
announced his five key elements. 

We hope that you will share this information with Bruce Lindsay, Bruce Reed and other 
working on the tobacco issue. 

The ENACT coalition has committed its members, its volunteers and its resources to 
accomplish this important goal of enacting comprehensive legislation. 

Many thanks for your help. We look forward to working with you. 

Sincerely, 

/&c:f~ fakt0 ?{t~ 
Kathryn Kahler Vose 
Director, Communications 

NATIONAL CENTER FOR TOBACCO·FREE KIDS 
1707 L STREET, NW • SUITE 800 • WASHINGTON, DC 20036 

PHONE (202) 296·5469 • FAX (202) 296·5427 



ENACT 
Effective National Action to Control Tobacco 

- A Public Health Coalition -

American Academy of Family Physicians 
American Academy of Pediatrics 
American Cancer Society 
American College of Chest Physicians 
American College of Preventive Medicine 
American Heart Association 

ENACT News Conference 
October 1,1997 

Speaker List 
(in order of appearance) 

Randolph D. Smoak, Jr., M.D. 
Vice Chair 

American Medical Association Board of Trustees 

John R. Seffrin, Ph.D. 
Chief Executive Officer 

American Cancer Society 

Michael C. Caldwell, M.D., M.P.H. 

American Medical Association 
Association of State & Territorial 

Health Officials 
Campaign for Tobacco-Free Kids 
National Association of County 
and City Health Officials 

Partnership for Prevention 

Board Member and Tobacco Committee Chair 
National Association of County and City Health Officials 

Ronald Davis, M.D. 
Director, Center for Health Promotion and Disease Prevention 

Henry Ford Health SystemlMember, Partnership for Prevention 
Fellow 

American College of Preventive Medicine 

### 

P.O. Box 65168 
Washington, DC 20035 
Phone: (202) 293-1405 



Randolph D. Smoak, Jr., MD 
Secretary-Treasurer 
American Medical Association 

?ljOteO en recycled caper 

American Medical Association 
Physicians dedicated to the health of America 

Randolph D. Smoak, Jr., MD, a surgeon from Orangeburg, South Carolina, was elected 
Secretary·Treasurer of the American Medical Association (AMA) in December 1995. He 
has been reelected to a second tenn on the AMA Board of Trustees in June 1995. Since 
1994 Or. Smoak has served on the Board's Executive Committee and as chair of its 
Finance Committee. A member of the Board since 1992, he had served as secretary· 
treasurer of the AMA Physicians Health Foundation from 1992 to 1993. Since 1993 Or. 
Smoak has served as chair of the Board's Subcommittee on Membership, and since 1994 
he has represented the AMA on the National Health Council. He continues his service in 
both of these capacities. As lead spokesperson for MlNs anti·smoking campaign, he 
represents the AMA on the Department of Health and Human Services' Interagency 
Committee on Smoking and Health. In addition, he is currently an A..'ItA commissioner to 
the Joint Commission on Accreditation of Healthcare Organizations (JCAHO). 

Prior to his service on MlNs Board of Trustees, he served as alternate delegate to the 
AMA House of Delegates for the South Carolina Medical Association (SCMA) in 1983, and 
as delegate in 1987. Serving on the AMPAC Board since 1984, he was elected secretary in 
1986 and chair in 1988. He had worked with the Council on Legislation as the AMPAC 
observer since 1988. 

Dr. Smoak's dedication to organized medicine has been evident through his years of 
service on the state level. Since being elected to the SCMA Board of Trustees in 1972, he 
has served in virtually every leadership position including president, SCMA; chair, SCMA; 
chair, South Carolina Political Action Committee; president, SCMA Members' Insurance 
Trust; and president, South Carolina Medical Care Foundation. Or. Smoak is a founding 
member of the South Carolina Oncology Society and is currently serving as Governor from 
South Carolina to the American College of Surgeons. He is also an active member of the 
Southeastern Surgical Congress, the Southern Society of Clinical Surgeons, the Society of 
Head & Neck Surgeons, the South Carolina Surgical Society and the South Carolina 
Chapter of the American College of Surgeons. 

Born in Bamberg, South Carolina, Or. Smoak received his BS degree from the University 
of South Carolina (USC) and his MD degree from the Medical University of South 
Carolina (MUSC). He served his internship at Grady Memorial Hospital in Atlanta, 
Georgia, and completed his residency training at the Medical University of South 
Carolina. Or. Smoak completed a senior surgical fellOWShip at MD Anderson Hospital and 
'furnor Institute in Houston, Texas. He then returned to his home state to establish a 
surgical practice. 

Dr. Smoak is a fellow of the American College of Surgeons and a diplomate of the 
American Board of Surgery. He is a clinical professor of surgery at MUSC and clinical 
associate professor of surgery at the USC School of Medicine. He is the past chair of the 
Department of Surgery at the Orangeburg Regional Medical Center. 

Dr. Smoak's involvement in civic activities includes service as president, South Carolina 
Division of the American Cancer Society; Lt. Governor, Kiwanis Club; Board of Directors, 
Orangeburg County Chamber of Commerce; and Board of Directors, Orangeburg Chapter 
of the American Red Cross. He has also served on the Cancer Advisory Committee of the 
South Carolina Depariment of Health and Environmental Control and as chair of the 
Statewide Health Coordinating Council. 

Or. Smoak and his wife, Saundra, have four daughters and reside in Orangeburg, South 
Caronna. 

1996-1997 
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JOHN R. SEFFRIN, PHD 
Chief Executive Officer 

American Cancer Society 

Biography 

John R. Seffrin, PhD, is the Chief Executive Officer of the world's largest voluntary health 
organization, the American Cancer Society. He is also a Trustee of the Society's Foundation. 

Prior to being named the American Cancer Society's top staff executive in 1992, Dr. Seffrin was 
Professor of Health Education and Chairman of the Department of Applied Health Science at 
Indiana University. During his years in academia, he distinguished himself as a national and 
international leader in health education, disease prevention, and public health. 

As a 20-year ACS volunteer, Dr. Seffrin served the Society at local, state, and national levels. 
He chaired the Society's Indiana Division Board of Directors and was Chainnan of the National 
Board from 1989 to 1991. 

An Indiana native, Dr. Seffrin is listed in Who's Who in America. He has also been recognized 
with high honors by two Indiana governors for his outstanding public service contributions and 
was awarded an honorary Doctor of Science degree from his undergraduate alma mater, Ball 
State University. 

Dr. Seffrin has served on the Boards and Committees of a number of other public service and 
governmental agencies, and he is a past Vice President of the American Lung Association's 
National Board of Directors. In addition to serving on the US Surgeon General's Advisory 
Committee on Smoking and Health, he has also provided consultant services to a number of 
agencies, including the US Centers for Disease Control and Prevention. 

A sought after speaker, Dr. Seffrin has spoken on public health issues throughout North America, 
Australia, Europe and Asia. He is the author of a number of scientific and professional articles 
and book chapters, and he was selected by the Association for the Advancement of Health 
Education as its National Scholar for 1996 -- which is this professional society's highest honor. 

He was recently appointed to the new National Cancer Policy Board, which was formed by the 
National Academy of Sciences to advise our country on policy issues regarding cancer research 
and control. 

1997 

316 PENNSYLVANIA AVE., S.E., SUITE 200, WASHINGTON, DC 20003-1146.202-546-4011· FAX 202-546-1682 



RONALD M. DAVIS, MD, FACPM 
DIREcrOR 

CENTER FOR HEALTH PROMOTION & DISEASE PREVENTION 
HENRY FORD HEALTH SYSTEM 

ONE FORD PLACE, 5C 
DETROIT, MI 48202 

TELEPHONE: 313/874-6276 

Ronald M. Davis, MD, F ACPM became the director of the Center for Health Promotion 

and Disease Prevention of the Henry Ford Health System in September 1995. From 1991-1995, 

he served as Chief Medical Officer in the Michigan Department of Public Health. From 1987 to 

April 1991, Dr. Davis served as the director of the U.S. Centers for Disease Control's Office on 

Smoking and Health. He completed the Epidemic Intelligence Service program and the 

preventive medicine residency program at CDC, received his MD and Master of Arts degree in 

Public Policy Studies from the University of Chicago and a Bachelor of Science degree from the 

University of Michigan. Dr. Davis was elected as the first resident physician member of the 

American Medical Association's Board of Trustees and served in that capacity from 1984 through 

1987. He was elected to the AMA Council on Scientific Affairs in June 1993 and became chair of 

the Council in June 1997. 

Dr. Davis has published widely in peer-reviewed journa1s and has received many awards 

and honors, including the Surgeon General's Medallion and the American Public Health 

Association's Jay S. Drotman Memorial Award. He is a member of the World Health 

Organization's Technical Advisory Group on Tobacco or Health and is the editor of Tobacco 

Control: An International JoumaJ, which was launched by the British Medical Association in 

March 1992. Dr. Davis is a fellow of the American College of Preventive Medicine and he is the 

College's alternate delegate to the AMA House of Delegates; the Henry Ford Health System is a 

member of Partnership for Prevention. 



Biographical Narrative of 

Michael C. Caldwell, MD, MPH 
Dutchess County Commissioner of Health 

Dr. Michael C. Caldwell became Commissioner of the Dutchess County Department of Health on August 

8, 1994. He oversees the health of 260,000 people over an 800 square mile area with 150 employees and 

a budget of $25 million. One of the youngest physicians ever to be appointed Health Commissioner in the 

United States, he received his Baccalaureate Degree in Art History from Columbia University in 1986 and 

his Medical Degree from the Mount Sinai School of Medicine in 1990. Dr. Caldwell then completed an 

Intemal Medicine Residency at the Mount Sinai Medical Center in 1993. He received his Masters of 

Public Health Degree from Harvard in 1994 and is Board Certified in Intemal Medicine. 

His numerous awards and honors include: 1996 and 1997 NY State Health Department Public Health 

Education Awards; a David Scherf Cardiology Award from the New York Academy of Medicine; and 

being chosen as the Honorary Chairperson for the Great American Smokeout by the Dutchess County 

Chapter of the American Cancer Society. He is a Board member of the National Association of 

County and City Health Officials (NACCHO) and also Chairs their Tobacco Prevention & Control 

Committee. He continues to see patients regularly as a physician at the Castle Point Veterans 

Administration (VA) Hospital in Dutchess County. 

Since becoming Commissioner of Health, Dr. Caldwell has partiCipated in a nationwide Lyme Disease 

Research Vaccine Trial and an investigational Herpes Vaccine Trial. He chairs the Dutchess County 

HIVIAIDS Primary Care Task Force, overseeing a federal Ryan White Funding Grant and has recently 

formed a local Violence Prevention Coalition which focuses on the public health approach to violence. 

He is a member of the Board of Directors of the Dutchess County Chapters of: the American Cancer 

Society, the American Heart Association and Big BrothersiBig Sisters. Dr. Caldwell holds academic 

appointments at the Harvard and Columbia Schools of Public Health and the Mount Sinai School of 

Medicine and is a Fellow of the New York Academy of MediCine. 

He is married to Dr. Maryanne Wysell, a Rheumatologist and they have one son Brian Anthony who was 

bom in March 1995 and are expecting their second child in January 1998. Dr. Caldwell enjoys musical 

theater, playing the guitar and singing in his spare time. 09-97 



News Release 

American Academy of Family Physicians 
The doctors who specialize in you 

8880 Ward Parkway • Kansas City .·M064114-2797 
WATS (800) 274-2237. Phone (816) 333-9700 

• Fax (816) 822-8857. E-Mail: fp@aafp.org 
• http://www.aafp.org 

HOLD FOR RELEASE 
9:00 AM EDT, October 1, 1997 

CONTACT: Sarah Thomas 
800-274-2237, ext 4200 

AMERICAN ACADEMY OF FAMILY PHYSICIANS TAKES ROLE IN 
HEALTH COALITION TO REDUCE AND CONTROL TOBACCO USE 

AAFP Aims to Reduce Smoking for Children and Adults 

(Washington, D.C.) The American Academy of Family Physicians (AAFP) today 
announced that it is joining 10 other major public health groups to form ENACT: A 
Public Health Coalition_ ENACT (Effective National Action to Control Tobacco) will 
work with the Administration and Congress to enact legislation that will create the 
nation's first comprehensive program to prevent and dramatically reduce tobacco use 
among children and adults_ 

'We have an incredible opportunity to create a national program that will establish 
real goals and real penalties for the tobacco companies if they fail to reduce tobacco 
use,' said Neil Brooks, MD, AAFP President "It's more important that the nation get a 
strong tobacco settlement rather than a quick one_" 

The AAFP has been a leader in discussions with Congress, the Administration and 
with other health care leaders on the elements of a strong tobacco control policy, 
including participation in the Advisory Committee on Tobacco Policy and Public 
Health chaired by Drs_ Koop and Kessler. 

The physician group believes that the current settiement will do little to reduce overall 
smoking in America because it fails to address adult tobacco use and does not 
penalize the industry adequately for missing youth tobacco use goals_ In addition to 
efforts to curb teen smoking, an acceptable settiement must also include financial 
penalties against the tobacco industry if adult smoking rates do not decline_ -

'The current proposed settlement allows the tobacco industry to shift advertising and 
marketing practices from children to young adults,' said Brooks_ 'That is 
unacceptable -- and in order to prevent this from happening, we must set specific 
goals for the reduction of adult tobacco use_' 

The AAFP has been involved in tobacco education and cessation efforts for much of 
its 50-year history_ Through its 'Tar Wars' program, family physicians throughout the 
United States have educated tens of thousands of school-aged children about the 
dangers of tobacco, and have helped them think critically-about tobacco advertising; 

### 

The American Academy of Family Physicians (AAFP) represents more than 84,000 
family physicians, family practice residents and medical students nationwide_ Family 
physicians are medical specialists trained to treat the medical problems of patients of 
all ages and both sexes_ 
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f:i~l~:w .' News Release 
Washington. DC 20005 

CONTACT: Marjorie Tharp 
Gem Benoza 
202/347-8600; 800/336-5475 

For Release: October 1, 1997 
9 a.m. (EST) 

PEDIATRICIANS HELP FORM TOBACCO CONTROL COALITION 

Washington, D.C. -- The American Academy of Pediatrics, representing 53,000 
pediatricians, joined 10 other public health organizations today in announcing the 
formation of ENACT, a coalition that will work with the Administration, Congress and 
the public to help shape and pass comprehensive tobacco control legislation as soon as 
possible. 

"We believe a united public health community, with its resources dedicated and 
coordinated, will help finish the job so many health professionals have worked for 
decades to achieve," AAP President Robert Hannemann, M.D., said. "ENACT is going to 
be an efficient and effective tobacco control coalition." 

The American Academy of Pediatrics has had a long-standing commitment to reducing 
tobacco use among adolescents and children. A few key policy issues for the Academy 
include marketing prohibitions, price increases, public health initiatives and secondhand 
smoke hazards, all of which are a part of ENACT's legislative agenda. ENACT stands 
for Effective National Action to Control Tobacco. 

"We'll meet with legislators, talk to parents and their children, hold community events, 
work with local media -- anything within our means to achieve our goal," Dr. Hannemann 
said. 

### 

The American Academy of Pediatrics is an organization of 53. 000 primary care 
pediatricians, pediatric medical subspecialists, and pediatric surgical specialists 
dedicated to the health. safety, and well-being of infants, children, adolescents and young 
adults. 

Note to Editors: The American Academy of Pediatrics will focus its Child Health 
Month activities this October on tobacco prevention. 
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STATEMENT BY JOHN R. SEFFRIN, PH.D., CHIEF EXECUTIVE OFFICER, 
AMERICAN CANCER SOCIETY, INC. 

Made at a press conference announcing the formation of ENACT - A Public Health Coalition 
at the National Press Club, Washington, DC 

October 1, 1997 

It is an honor to join my colleagues here today to announce the formation of ENACT - A Public 
Health Coalition. Eleven national public health organizations, representing millions of 
volunteers, members and staff, have formed the coalition to help enact comprehensive, 
sustainable, effective, well-funded tobacco control legislation. The coalition will build upon 
decades of work by the public health community, the 1996 assertion of juris diction over tobacco 
by the US Food and Drug Administration, the principles outlined in the recent Koop-Kessler 
report, and the June 20th agreement negotiated by the state Attorneys General and the tobacco 
industry to ensure that legislation is passed by a bipartisan Congress and signed into law by 
President Clinton. 

The commitment made by all eleven organizations to come together to pass legislation as 
significant as this is unprecedented. By sharing resources we can educate the public about the 
need for a national tobacco control policy. By joining forces we can activate millions of public 
health advocates across the country. By uniting, we can overcome any obstacle we face to take 
advantage of this historic opportunity. 

Uniting our coalition is a consensus statement which clearly states the elements that we believe 
must be a part of any tobacco control legislation for it to be effective. The elements include: 

- Full FDA authority over all tobacco products and nicotine delivery systems. 
- Tough penalties against the industry if tobacco use among children does not drop substantially. 
- Significant price increases on the cost of tobacco products. 
- No marketing aimed at children. 
- Broad disclosure of industry documents. 
- Provisions to ensure that federal law does not preempt more restrictive state and local laws. 
- Support for a variety of public health initiatives. 
- Funding for implementation of international tobacco control initiatives. 
- Protections from secondhand smoke hazards. 
- Help for tobacco farmers and their communities. 

We promise the American people that we will use the strength of our coalition to defeat our 
opposition and get tobacco control legislation that includes our key elements passed. 

316 PENNSYLVANIA AVE., S.E., SUITE 200, WASHINGTON, DC 20003-1146 • 202-546-4011 • FAX 202-546-1682 



FOR IMMEDIATE RELEASE: OctOber I, 1997 

AMERICAN COLLEGE Of 

PHYSICIANS! 

Con= Lynne G. Marcus 
Vice Pn!Sidcnt. Membership &; Public ABair, 
(847) 498-1400 

ACCP Vuion: TIN CtJIkgr iJ th. ktuJjrrl Tml/lTCO for rh. improWTMnt in 
can1itJpulmoJllD'} htalth tmtl rritical UlJY wtJrYwitk. 

ACCP MisaioD: To pTOmo~ the ~rr tmtl trt_ ~ diudSttS of rht chat 
through kaderrJnp, tdura,; .... 1YJ.arch tmtl commun«at;on 

The Americ:m Coll~ of Chest PhysiciaDI (ACCP) is a not-far-proSt organi2ation of over 16,000 ph,ucians, 
allied health professionals, and individll2ls with PhD d.grca in the United Smres and internatiosWIy. The ACCP 
proYidcs continuing medical education in the specialties of pulmonology, cardiology. cardiovascular and 
cudlothoracic SlUgcry-. hypertension, critical care medicine, and related disciplines. 

Since 196D, the ACCP has been a leader in antismoking oaivities. In response to the alarming increase in lung 
cancer cases seen by our llKlIlbers. the ACCP published a sracomen< in CHEST, the official journal of tbe College, 
emplwi%ing the need to lind the causative agrnrs of lung cancer. Smoking is cited aJ a probable cause. After 
5eVI!ral years of srudying the: effi:crs of cigatette smoking on the respUaoo'Y and cardioYaSClllar systems. the 
Committee on Lung Cancer of the ACCP passed a resolution urging the US Surgcun General [0 muly the health 
aspects of smoking. In 1965, prompted by the ACCP and other medical society d'IOra: to provide conclwive 
medical evidence on tbe harmful effi:crs of cig:Ilette smoking, Congress passed the bill requiring the Surgcun 
General's warning label [0 be printed on all cigatene packages. 

These activities wue soon fallowc:d by a symposium titled "Cigatette Smoking; The Physician's R.o1t: and Benefits 
of Cessation", in 1971, adoption of no smoking policy for ACCP educational mee<ings in 1972, and adoption of a 
no smoking pledge in 1979 which is .rill aken by all Fellows of <he ColL:gc. The ACCP also pl3J"d .. key role in 
the passagr of fedcrallcgislarion on Februa<y 25, 199D, banning smoking 00 domestic Bigbrs within the continental 
US. Pumo Rico and <he Vugin Ulands. In 1991 <he ACCP filed an _ieus <IIriIur briefin the US Supreme Court 
in support of Rose Cipollone in Cipoli4", 14. Liggm Group, [m. In 1994. the ACCP co-authored the 
"International Conseruus Statement on Smoking or Health" pubWJ,.d in CHEST and other medical journals, 
representing international agreemen[ among medical oq;ani7.ationJ rdacing [0 the addictive narnre of smoking. the 
rdatiosuhip betWeen smoking and disease, the tole of physicians relating [0 smoking, and the need to oppose 
cspan.sion of [be international tobacco marke<. The ACCP also took a leading educational role in Ministippi fl. Th~ 
Amtri_ Tobaeco Company. tr a/, providing the CoUlD medical evidence on the addictM: nature of [Obacco, and 
in' 1996 submitted an amicus curiae brief to the Missisnppi Supreme Court in support of the Attorney General', 
cue. In 1997. the ACCP participated On the: Advisoty Commi<toe on Tobacco Policy and Public Health co
chaired by Drs. C. Everett Koop and David Kessler, and <he AMA Task Force 01\. the PropoKd Tobacco 
Settlemeot Agreement. 

With dili 3D-yoar history of anti-smoking activities, the ACCP i& committed [0 building on its work and the work 
of other public health groups to dcamatically reduce <he use of tobacco products among children and aduh:s. The 
ACCP believes it i& of major impOrtance to <he health of our cbildren, especially [0 those Americans who arc no[ 
yet addicted [0 nicotine, and not yet OIU patientS, ID move quickly to make the most of this historic opportunity. 

ACCP suppom president Ginton', initiatives. ACCP is committed [0 work to strengthen the resolve of Congr ... 
to act responsibly at this important rime in <he history of tobacco's inHuence on the nations health. The ACCP 
now joins with the o<her members of ENACT to suppott an c:!fecrive national policy On tobacco connol The time 
ID ENAcr such a program is now. 

It It, 
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ACPM 
American Collpw of 
Preventive Medf'd'ne 

Leadership in the Science, Policy and Practice of Preventive Medicine 

PRESS RELEASE 

Contact: Hazel Keimowitz or Suzy Leous 
202-466-2044 

ACPM CONTINUES TOBACCO CONTROL EFFORTS; JOINS "ENACT" 

Washington, DC - Today the American College of Preventive Medicine (ACPM) joins with ten 
other public health organizations in the fonnation of a new tobacco control coalition called 
ENACT (Effective National Action to Control Tobacco). By signing the consensus statement 
which formalizes the call for bipartisan, comprehensive, sustainable, effective and well-funded 
legislation, ACPM pledged its staff, members and scientific expertise to assist in the enactment of 
the best possible tobacco control policy. 

ACPM fellow Ronald Davis, MD, F ACPM, who assisted both the ACPM and the American 
Medical Association (AMA) with their responses to the June 20th agreement between the state 
Attorneys General and the tobacco industry, spoke on behalf of ENACT at a press conference in 
Washington, DC, announcing the coalition. Referring to recent polling data, Davis added "It is 
clear that the American people support tough tobacco policy designed to protect children and 
adults." By incorporating FDA's full authority to regulate tobacco, placing tough penalties on the 
tobacco industry if tobacco use among children is not reduced, greatly increasing tobacco 
advertising and promotion restrictions, and encouraging a commitment to international tobacco 
concerns, ACPM is in lock step with several other organizations working to represent these and 
other important tobacco related issues on Capitol Hill. 

ACPM President Jonathan Fielding, who has participated in several ENACT organizational 
meetings, commented, "Without legislation, we will not have the large increase in tobacco 
product prices that reduce demand nor the billions for an anti-tobacco mass media campaign, for 
cessation activities, for expansion of state and broad based community anti-tobacco efforts, and 
for enforcement of FDA regulations to limit youth access to tobacco. ENACT has an historic 
opportunity to work with Congress and the Administration, as well as with the entire public health 
community and the American people, to craft tobacco control policy which invests industry 
dollars to use proven approaches to reduce smoking, primarily in youth but also in adults. That is 
what we owe to our children and their children. We challenge Congress to join us in achieving 
this goal." 

The American College of Preventive Medicine is the national medical society of physicians whose primmy 
interest and expertise are in disease prevention and health promotion, areas vital to protecting and improving the 
nation's health. Specialists in preventive medicine are uniquely trained in both clinical medicine and public health. 
They have the skills needed to understand and reduce the risks of disease, disability and death in individuals and in 
population groups. 
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For Release: 
October'l,1997 

Contact: 

American Heart V'" 
Associations. 
Rghting Heart Disease 

and Stroke 

Trish Moreis (202) 785-7900 

STATEMENT OF THE AMERICAN HEART ASSOCIATION ON 
JOINING A PUBLIC HEALTH COALmON 

TO ENACT COMPREHENSIVE TOBACCO CONTROL LEGISLATION 

The American Heart Association has joined a number of public health groups to form the coalition 
ENACT (Effective National Action to Control Tobacco). By joining this coalition, the AHA has 
committed its more than 4 million volunteers to working with Congress and the Administration to pass 
comprehensive national tobacco control legislation. 

The American Heart Association has made eliminating the health hazards of tobacco a priority for many 
decades. Current estimates for the United States are that 26.0 million men and 23.1 million women are 
smokers, putting them at increased risk for a heart attack. Nearly one fifth of all cardiovascular deaths 
-- approximately 190,000 -- are attributable to smoking. In addition, an estimated 4.2 million 
adolescents aged 12 to 17 are smokers. 

The Coalition has pledged to support the following principles as comprehensive national tobacco 
control legislation is developed: full FDA authority to regulate tobacco, tougher penalties for the 
tobacco industry, price increases on tobacco products, no marketing to children, disclosure of tobacco 
industry documents, no preemption, public health initiatives, intemationalleadership, secondhand 
smoke, and protection of tobacco farmers and their communities. In addition, the AHA believes 
strongly that any national tobacco control legislation must not grant immunity for past criminal 
wrongdoing to tobacco companies or their agents. 

The American Heart Association remains steadfast in its efforts to hold the tobacco industry 
accountable for the death and disability it has caused. We are committed to assuring that the Congress 
and regulatory agencies enact appropriate measures to correct past wrongdoing and protect the health 
of children and adults. 
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American Medical Association 
Physicians dedicated to the health of America 

Statement 
FOR IMMEDIATE RELEASE 

Statement attributable to: 

October I, 1997 

Randolph Smoak, Jr., M.D. 
AMA Vice Chair 

AMA PROUD TO BE PART OF ENACT COALITION 
Pledges to lobby vigorously for national tobacco control legislation 

"The American Medical Association is proud to be here today to announce its active 
participation in the ENACT -- Effective National Action to Control Tobacco -- Coalition. 

"The tobacco industry's bullying power to stall anti-tobacco legislation is legendary. The 
AMA comes together today with 10 other prestigious public health groups to build a 
coalition whose power comes from millions of voices firmly united against the scourge of 
tobacco death and disease -- and firmly united for bipartisan tobacco control legislation. 

"The poll released today shows that we will not be alone: the public wants what we want. 
We are confident the voices of citizens from coast to coast will join with ours to let 
Congress know that we are serious about stopping tobacco's toll on our nation. 

"Through the work of many people on the front lines of the fight against tobacco, we 
have made tremendous progress in the battle to save lives and protect children from 
tobacco addiction. We will use this progress we've made as a springboard toward 
legislation that will do much, much more. 

"As physicians, we see too often the suffering and death caused by tobacco, and we are 
here today to prescribe a cure: the cure for a country suffocating from the ills of tobacco 
is a strong national tobacco control policy -- now. 

"Since the announcement of the tobacco settlement, almost 300,000 children have taken 
their first puff. As physicians, we do what it takes to save lives. Each day we delay action 
on a national tobacco control policy, we risk not one life -- but thousands." 

# 

For more information, please call: Brenda L. Craine 
AMA Washington Office 
2021789-7447 

ltol Vennont Avenue, NW 
Washington, DC 20005 
202789·7400 



CAMPAIGN {ov TOf>ACLo-fRff irA} 
NATIONAL CENTER FOR TOBACCO-FREE KIDS 

Statement of Bill Novelli 
President 

We are proud to join with other public health leaders in forming ENACT, and 
unifying behind the common goal of enacting into law a comprehensive national 
tobacco control program. The unity of these leading public health groups sends a 
powerful message of our commitment to action. We look forward to attacking the 
epidemic of youth smoking in America through our combined resources. 

Through ENACT, we will work closely with the American people, Congress and 
the President to seize the opportunity that exists to pass historic tobacco control 
legislation. Working together, we will seek a legislative solution that truly reduces both 
youth and adult smoking rates and reduces the dangers of second-hand smoke. 

We join with the other members of ENACT in embracing the principles outlined 
by President Clinton to accomplish this goal. We are now committed to working toward 
the enactment of legislation that finally saves lives and protects children from tobacco. 
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NACCHO 

NATIONAL 
ASSOCIATION OF 
COUNTY & CITY 

HEALTH OFFICIALS 

440 FIRST STREET, NW, SUITE 450 
WASHINGTON, DC 20001 
(202) 783·5550 (202) 783·1583 (FAX) 

LOCAL PUBLIC HEALTH OFFICIALS 
URGE NATIONAL TOBACCO CONTROL LEGISLATION 

The National Association of County and City Health Officials (NACCHO) supports an effective, 
comprehensive national policy on tobacco products as a vital tool for improving the health of 
people in the United States. The proposed settlement negotiated between the state Attorneys 
General and the industry and President Clinton's commitment to federal legislation have 
provided an opportunity and a foundation for establishing a national policy that includes 
measures to prevent youth from beginning to use tobacco, decrease consumption by adults, and 
reduce the hazards of environmental tobacco smoke. 

NACCHO urges enactment of legislation providing for the full range of available public health 
tools to reduce the massive toll tobacco takes on the nation's health. These include community
based public health education, smoking cessation programs, enforcement of prohibitions on sales 
to children, bans on marketing and advertising designed to appeal to youth, restrictions on 
tobacco use in workplaces and public areas, and reduction of demand through substantial price 
increases. Federal legislation must explicitly ensure that local and state governments are free to 
enact or retain tobacco control laws that are more stringent than any minimum federal 
requirements. 

Effective national tobacco control legislation must provide for full jurisdiction of the Food and 
Drug Administration over all tobacco products, ingredients, and devices that deliver nicotine, so 
that the agency may regulate them under the same standards and procedures applicable to all 
other substances. Tobacco companies must be given powerful financial incentives to discourage 
youth tobacco use and to reduce it measurably. NACCHO also believes that each tobacco 
company must be required, without limitation, to disclose promptly and fully all company 
documents relating to the health effects of tobacco products and their ingredients. 

NACCHO is the primary national organization representing the health officials who direct the 
3,000 local public health departments in the United States. They are charged with promoting and 
protecting the health of people in their communities. They work in partnership with community 
members on the front lines of America's tobacco prevention and control efforts. NACCHO joins 
ENACT in seizing the opportunity before our nation to decrease the use oftobacco, the single 
greatest preventable cause of premature death and disability. 

October 1, 1997 Contact: Donna B. Grossman 
202-783-5550 
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PARTNERSHIP FOR PREYENTIONURGES CONGRESSIONAL 
ACTION ON TOBACCO CONTROL 

Washington, DC --Partnership for Prevention joined today with ten of the 

nation's leading public health organizations to announce the fonnation of 

a new coalition called "ENACT" and to urge Congress to pass 

comprehensive legislation to control tobacco. 

"We pledge to work with our ENACT colleagues to mobilize 

Congressional action that reflects the public health values set forth in the 

ENACT consensus statement," said Partnership Chainnan William Roper, 

MD,MPH. 

According to Roper, Partnership for Prevention believes that any 

legislation must have a high likelihood of achieving "progressive and 

sustained" reductions in tobacco use among youth primarily and adults 

secondarily, both through primary prevention and through cessation of all 

fonns of tobacco use. 

Ronald Davis, MD, a renowned tobacco control expert and member of 

Partnership for Prevention said that "the fonnation of ENACT shows 

there is widespread agreement within the public health community on 

what must be done to reduce tobacco use in the United States and abroad." 

Partnership for Prevention is a national nonprofit group whose aim is to 

increase the priority for disease prevention and health promotion in health 

policy and practice. As an organization with a diverse membership that 

includes corporate as well as nonprofit members, Partnership's 

participation in ENACT brings with it the potential to broaden the 

coalition signiticantly. 
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ENACT 
Effective National Action to Control Tobacco 

-- A Public Health Coalition --

American Academy of Family Physicians 
American Academy of Pediatrics 
American Cancer Society 
American College of Chest Physicians 
American College of Preventive Medicine 
American Heart Association 

FOR IMMEDIATE RELEASE 
October 1, 1997 

Contacts: 
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- Public Health Groups Form Powerful Coalition to 
Enact Comprehensive Tobacco Control Legislation and 

Release Poll Showing Broad Public Support for National Efforts to Curb Smoking-

Washington, D.C. (October 1, 1997) -- Eleven of the nation's most prestigious public health 
organizations have formed the coalition ENACT (Effective National Action to Control Tobacco) 
and have pledged to work with the Congress and the Administration to help pass comprehensive, 
sustainable, effective, well-funded, national tobacco control legislation. 

"The commitment made by all eleven organizations to come together to help pass legislation as 
significant as this is unprecedented," said John R. Seffrin, Ph.D., chief executive officer of the 
American Cancer Society. "By sharing resources we can educate the public about the need for 
national tobacco control policy. By joining forces we can activate millions of public health 
advocates across the country. By uniting we can overcome any obstacle we face to take 
advantage of this historic opportunity." 

ENACT also released a letter it sent to members of Congress pledging to work together to help 
pass strong bipartisan legislation. 

The group also released new national polling data that show strong public support for a 
comprehensive plan to control tobacco use. Seventy-one percent of those polled during the week 
following President Clinton's tobacco policy announcement think it is important that the 
Congress address a national tobacco control policy in the next six months. The survey also 

- more-
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found that 87 percent of the public is concerned about tobacco use by kids as a public health 
Issue. 

An advertisement announcing the formation of ENACT and its pledge to help pass 
comprehensive legislation appears in The Washington Post and The Washington Times today. 

"The American Academy of Family Physicians, American Academy of Pediatrics, American 
Cancer Society, American College of Chest Physicians, American College of Preventive 
Medicine, American Heart Association, American Medical Association, Association of State and 
Territorial Health Officials, Campaign for Tobacco-Free Kids, National Association of County 
and City Health Officials, and Partnership for Prevention are standing together here today to say 
to the American people that we will work with Congress, the Clinton Administration and anyone 
else who will-join us in the fight to enact national tobacco control legislation," said Dr. Randolph 
Smoak, Jr., vice chair of the American Medical Association's Board of Trustees. 

Building on decades of work by the public health community, the 1996 assertion of jurisdiction 
over tobacco by the U.S. Food and Drug Administration, the principles in the recent Koop
Kessler Report, the June 20th agreement negotiated between the state Attorneys General and the 
tobacco industry, and President Clinton's call for bipartisan legislation, ENACT members 
released a consensus statement that outlines the important elements for effective legislation. 
These elements include: 

• Full FDA authority over all tobacco products and nicotine delivery systems. 
• Tough penalties against the industry if tobacco use among children does not drop 

substantially. 
• Significant price increases on the cost of tobacco products. 
• No marketing to children. 
• Broad disclosure of industry documents. 
• Provisions to ensure that federal law does not preempt more restrictive state and local 

laws. 
• Support for important public health initiatives. 
• Funding for implementation of international tobacco control initiatives. 
• Protections from secondhand smoke. 
• Help for tobacco farmers and their communities. 

In addition to documenting concern over youth tobacco use and the need for Congress to address 
national tobacco control policy in the next six months, the poll also revealed that: 

• By a margin of two to one, the public favors President Clinton's approach to building on the 
proposed tobacco settlement agreement to enact a national tobacco policy. Fifty-nine percent 
of those polled favored the approach, with 29 percent opposed and 12 percent undecided. 

• A majority also supports many of the more specific provisions ofthe president's plan for a 
national tobacco policy, including: full authority for FDA with no special restrictions (60% v. 
28% opposed); a national minimum tobacco purchasing age with required photo 

- more-
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identification checks to reduce youth access to tobacco (85% v. 10% opposed); stiff industry 
penalties if youth smoking does not decline (57% v. 34% opposed); a cigarette price increase 
of as much as $1.50/pack if youth smoking does not decline (59% v. 33% opposed); 
restricting smoking in public places (78% v. 16% opposed); and funding a national tobacco 
use prevention/education program (70% v. 20% opposed). 

• Seventy-three percent of respondents agreed that a national tobacco policy is important to 
help parents discourage kids from smoking. Two-thirds (67%) believe that a national 
tobacco policy is likely to reduce youth tobacco use, and almost one-half (49%) believe a 
national tobacco policy is likely to reduce tobacco use by adults. 

Findings from the poll, commissioned by the CAMPAIGN FOR TOBACCO-FREE KIDS, were 
released at today's ENACT news conference. 

"It's clear that there is overwhelming support for a comprehensive plan to protect both kids and 
adults from tobacco," said Dr. Ronald M. Davis, director ofthe Center for Health Promotion and 
Disease Prevention at the Henry Ford Health System in Detroit, which is a member of 
Partnership for Prevention. He also is a fellow of the American College of Preventive Medicine. 

ENACT members said they thought Congress could pass legislation as early as the spring of 
1998. Hearings on the issue are already taking place on Capitol Hill. 

"We stand ready to work with the Congress and the American people to accomplish this 
important goal," said Dr. Michael C. Caldwell, Dutchess County (NY) health commissioner and 
a board member and tobacco committee chair of the National Association of County and City 
Health Officials. 

### 

Note to editors: A full summary of poll findings is available. 
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CAMPAIGN roY TOBACCo-FREE icAs 
PUBLIC SUPPORT FOR A NATIONAL TOBACCO POLICY 

FINDINGS FROM A NATIONAL POLL 

A recent telephone survey commissioned by the Campaign for Tobacco-Free Kids 
reveals that the public is concerned about the tobacco issue and supports President 
Clinton's approach to enacting a national tobacco policy. The results demonstrate 
broad support for the president's approach and the specifics of the plan, as well as the 
belief that a national tobacco policy can reduce tobacco use by kids. The random 
national survey of 1,000 adults, conducted by Market Facts' TeleNation during the week 
following the president's announcement (September 19-25), has a margin of error of ± 3 
percentage points. 

1. IMPORTANCE OF NATIONAL TOBACCO POLICY 

Almost all respondents to the survey expressed concern about tobacco use by kids. A 
large majority believes Congress should address the issue in the next six months. 

• Eighty-seven percent of the public is very (66%) or somewhat (22%) 
concerned about tobacco use by kids as a public health issue. Similar levels 
of concern are expressed for illegal drug use (91%) and AIDS (90%), while 
drunk driving (97%) and violence (96%) draw slightly more concern. 

• Seventy-one percent of the public thinks it is very (42%) or somewhat (29%) 
important that the Congress address a national tobacco control policy in the 
next six months. Ninety percent believe Medicare reform is as important, 
while campaign finance reform and fast track trade legislation are considered 
as important by 76 percent and 70 percent, respectively. 

• Seventy-two percent of those surveyed agree with the statement that it is 
important to establish a national tobacco policy now rather than waiting for 
lawsuits against the industry to conclude. Sixteen percent disagree, while 13 
percent neither agree nor disagree, or do not know. 

2. REACTIONS TO PRESIDENT CLINTON'S APPROACH 

Respondents to the survey were told that the president issued guidelines for building on 
the proposed agreement between the state attomeys general and the tobacco industry 
to enact a national tobacco policy by: 1) Strengthening the FDA's authority to regulate 
tobacco products; 2) Increasing the penalties on the tobacco industry if smoking by 

- more· 
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young people does not decrease; 3) Increasing the price of tobacco products to further 
discourage use by young people; and 4) Helping farm communities to develop 
alternatives to tobacco. 

• The public favors the president's approach by a margin of two to one, with 59 
percent in favor, 29 percent opposed, and 12 percent undecided. 

• A majority of the public also supports many of the more specific provisions of 
the president's plan for a national tobacco policy, including: 

Favor Oppose OK 

Full Authoritv for FDA With No Special Restrictions 60% 28% 13% 

Stiff Industry Penalties and Price Increases 

Stiff industry penalties if youth smoking does not decline 57% 34% 9% 

Increase price by as much as $1.50 if youth smoking 
does not decline 59% 33% 9% 

Expanded Efforts to Reduce Youth Access to Tobacco 

National minimum age with required 10 checks 85% 10% 5% 

Reduce access by banning vending machines and 
placing all tobacco products behind the counter 83% 13% 4% 

Public Education. Counter Advertising, Cessation Assistance 

Funding national prevention/education program 70% 20% 11% 

Funds for programs to help smokers quit 77% 16% 7% 

Restrictions on Smoking in Public Places 78% 16% 6% 

Limits on Tobacco Advertising 

Eliminating outdoor tobacco advertising 63% 28% 9% 

Limit magazine advertising to black and white/text only 
in publications with 15% youth readership 55% 29% 16% 

Prohibit tobacco sponsorship of sports/entertainment 51% 36% 13% 

3. USE OF TOBACCO INDUSTRY FUNDS FROM NATIONAL TOBACCO POLICY 

Support for the various elements of the president's plan is also evidenced by support 
for the use of potential funds from a national tobacco policy for various purposes: 

Favor Oppose OK 

Enforce youth access laws 85% 10% 5% 

Fund public education campaign 80% 12% 8% 

• more· 
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Provide cessation programs 79% 16% 6% 

Conduct research on tobacco 78% 15% 7% 

Help farmers develop alternatives 78% 13% 9% 

Reimburse states for Medicaid costs 56% 33% 10% 

Compensate farmers for money lost 50% 40% 11% 

Compensate sports/other events 35% 50% 15% 

Pay smokers for damages 33% 54% 12% 

4. PERCEIVED EFFECTS OF A NATIONAL TOBACCO POLICY 

The public feels strongly that a national tobacco policy is necessary to discourage 
tobacco use by kids and that it can be effective in doing so. 

• Seventy-three percent of respondents agree with the statement that a national 
tobacco policy is important to help parents discourage kids from smoking. 
Twenty-one percent disagree, while 6 percent are undecided or do not know. 

• Two-thirds (67%) of the public believe that a national tobacco policy is very or 
somewhat likely to reduce tobacco use by kids. Twenty-seven percent believe 
it is unlikely to reduce tobacco use by kids, while 7 percent are undecided. 
Almost one-half (49%) believe a national tobacco policy is likely to reduce 
tobacco use by adults; 41 percent say this is unlikely. 

### 
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Consensus Statement of ENACT 

Building on decades of work by the public health community, the 1996 assertion of 
jurisdiction over tobacco by the U.S. Food and Drug Administration, the principles in 
the recent Koop-Kessler Report, and the June 20 agreement negotiated between the 
state Attorneys General and the tobacco industry, President Clinton announced on 
September 17 his support for comprehensive federal legislation based on five key 
elements to reduce tobacco use among all Americans, but particularly among children. 

Our organizations support the President's call for bipartisan legislation and pledge to 
work with the Administration, Members of Congress, the public health community and 
the American people to achieve this goal. 

We have an historic opportunity to prevent and dramatically reduce tobacco use among 
children and adults and reduce secondhand smoke in public places and worksites. Our 
priority is the enactment of comprehensive, sustainable, effective, well-funded tobacco 
control legislation. 

This is a singular and unique opportunity to protect children and save lives. Therefore, 
we are committing our resources, including our millions of members, volunteers and 
staffs, to the opportunity for fundamental change that is possible now, while pledging to 
continue to work on longer term public health goals. 

The following are important elements for effective legislation and must be adequately 
funded: 

• Full FDA Authority: The FDA must have full jurisdiction over all tobacco products 
and nicotine delivery devices. Furthermore, the FDA must be permitted to use the 
same procedures in regulating tobacco, and its decisions should be subject to the 
same standard of review that generally apply under the Food, Drug, and Cosmetic 
Act. 

• Tough Penalties: The tobacco industry must be subject to significant penalties if 
tobacco use among children does not drop substantially. The penalties should be 
non-tax deductible, uncapped, escalating and brand-specific to youth tobacco use to 
give the tobacco industry the strongest possible incentive to stop targeting children. 

p.o. Box 65168 
Washington, DC 20035 
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• Price Increases: The cost of tobacco products should be increased we" beyond the 
$0.62 per pack projected under the state Attorneys General agreement in order to 
deter children from taking up their use, whether through an increase in state and 
federal excise taxes, modifications in the tax treatment of annual payments. and/or 
price hikes from the tobacco companies due to increased settlement costs. 

• No Marketing to Children: Tobacco marketing and advertising to children must be 
prohibited. 

• Document Disclosure: To ensure that patterns of corporate malfeasance are 
disclosed and effectively checked in the future. tobacco legislation must provide for 
broad disclosure of industry documents, especially those containing scientific or 
other health information or relating to the industry's attempts to market tobacco to 
children. 

• No Preemption: Any federal legislation should explicitly provide that state and local 
governments are not preempted from establishing or retaining requirements equal to 
or more stringent than any federal requirement (including taxation) relating to 
tobacco control, other than requirements regulating the content of tobacco products. 

• Public Health Initiatives: Legislation should include improved warning labels, 
provisions to eliminate youth access to tobacco, public education, tobacco use 
cessation, research, and state and local tobacco control activities. 

• International Leadership: A portion of any funds should be earmarked for 
international organizations and federal agencies for the implementation of 
international tobacco control initiatives. Furthermore, the President should issue an 
Executive Order prohibiting the U.S. Trade Representative, the Department of 
Commerce, U.S. Embassies, and other federal agencies from interfering in any 
efforts by foreign national governments to curb tobacco use. 

• Secondhand Smoke: The public's protection from secondhand smoke hazards 
should be included as an integral part in any national tobacco policy. This should 
include federal environmental tobacco smoke restrictions for restaurants without 
preempting tougher local and state laws. 

• Protection of Tobacco Farmers and Their Communities: The impact of the 
legislation on tobacco farmers and their communities should be addressed. 

Each organization has identified additional ways to achieve our shared goal, and wi" 
work to implement those provisions which are unique to its constituency and goals. 

Together, we are committed to improving public health; our organizations have long 
been devoted to reducing the use of tobacco, particularly among children. We join 
together now to support an effective national policy on tobacco control. 
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ENACT 
Effective National Action to Control Tobacco 

American Academy 01 Family Physldans 
American Academy of Pediatrics 
American Cancer Society 
American College of Chest Physicians 
American College of Preventive Medicine 
American Heart Association 

- A Public Health Coalition -

[Sample of letter sent to all Members of Congress] 

October 1, 1997 

The Honorable Trent Lott 
United States Senate 
Washington, D.C. 20510 

American Medical Association 
Association of State & Territorial 

Health omdals 
Campaign for Tobacco..Free kids 
National Association 0' County 

and City Health omdals 
Partnership for Prevention 

Today we stand on the brink of making tremendous gains in the fight to save lives 
and protect children from tobacco. We applaud the work that has been done by 
Congress, the state Attorneys General, the Koop/Kessler Committee, public health 
advocates, and President Clinton to create this historic opportunity. 

The President's recent action moved us a step closer to achieving a national tobacco 
control plan to drive down youth and adult smoking rates, help addicted smokers 
quit, and stop our young people from ever starting to use tobacco products. Now, we 
must all work to make this a reality. 

Our public health organizations have joined together as a coalition, ENACT (Effective 
National Action to Control Tobacco), to help achieve a national, comprehensive and 
sustainable program to protect Americans from tobacco. We offer our assistance 
and urge you and your colleagues in the Congress to craft effective legislation to 
make this program possible. 

This is an historic opportunity to protect children and save lives, and therefore we are 
committing our resources, including our millions of members, volunteers and staff, to 
this challenge. We intend to reach out to the American people, who overwhelmingly 
support efforts to protect children from tobacco. 

A recent telephone survey found that 87 percent of the public is concerned about 
tobacco use by kids as a public health issue. Additionally, 71 percent of the public 
thinks it is important that Congress address a national tobacco control policy in the 
next six months. 

P.O. Bo" 65 t 68 
Washington, DC 20035 
Phone: (202) 293-t 405 



With so many of our children falling to tobacco addiction every day it is critical 
that we take action. We look forward to working closely with you, the Clinton 
Administration, the entire public health community, and the American people to 
ensure success in the 105th Congress. 

Please let us know how we can assist you in this endeavor. 

American Academy of Family Physicians 
American Academy of Pediatrics 
American Cancer Society 
American College of Chest Physicians 
American College of Preventive Medicine 
American Heart Association 
American Medical Association 
Association of State and Territorial Health Officials 
Campaign for Tobacco-Free Kids 
National Association of County and City Health Officials 
Partnership for Prevention 

(Attachment) 



Recently President Clinton 

outlined broad principles for a 
national tobacco control policY and 
asked CongreSS to enact legislation 

to signif\cantlY reduce tobacco use 

selVes fully to mis challenge. 
We pledge to work in a trUe 

bipartisan fashion wim the congreSS 
and to take oU! case to the public. We 

led"e to work wim all oU! coll

ecuve 

P b . , 

streng\h to bring about me naU
on 

s 

atn
0ng 

oU! youm. . 
After decades of rising youm 

addiction and adult disease and deam, 
we nave before US me chance to \ci.ck 

this nation's lemal tobaCCO habit. 
That is why oU! public 

heal
m 

organizations have 

loiued tOgether. rc{)re
senting tnil\iOUS of 
tn

etnbers
. volunteers, 

firSt cotnprehensive, well_funded and 

sustainable progratn to prevent and 
dralt\ati

callY 
decrease tobaccO use 

atn
0ng 

children and adults and to 

du
ce 

secondhand stn
oke 

\n re . public places and workS\tes. 
We welcotne yoU! help. 

Join with US to enact 

and staff. 'fodaY, we 

pledge to the 
j\n1erican people that 

we are conunltung oUI-

Atl'I
erlcan 

MadelO)" of Fa
lUUy 

Pbysl ..... 

American Cancer society 
American college of Chest 

Pbysicians 

national tobaccO 
legislation and win 
the 'fobacCo War for 
Atnerica's good health. 

t\l1\erlcan Medica\. 
~atlon 

CaJllpaign (or 1'obaCc
o-

Free 

IUdS 
National ~tion ot 

County and City \\ea\tb 

Ollldals 
t\d\erlcan t\cadePl)' of 

pediatriCS 

AJtIet1.caD Couey,e of 
pre'Yenti'\le lIAedicine 

American "eart ASSociation 
ENACT ( pa:rtnersbi:P (or p-revent.l

on 

Effective N . 
P.O. Box 65168 • W atlonal Action to C ashington, DC 20035 ~ntrol Tobacco) 1-800-227-2345 



ENACT 
Effective National Action to Control Tobacco 

- A Public Health Coalition -
Amork:aII Academy 01 Family PhysIcians 
_can Academy 01 Pediall'lcs 
_am can .... SocIety 
American College of Chest PhysIcians 
_am CoUege oI __ Modlclne 
Amerf_ Heart _all ... 

Amort ..... Medical _aIIon _all ... af Slale & T_toriaJ 
H_om ...... 

Campaign for Tobacco Free IUds 
Nail __ aIIon af County 

List of contacts 
Members 

ENACT coalition: 
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Partnership for Prevention 

American Academy of Family 
Physicians 

Sarah Thomas 
Director of Communications 
Tel 1-800-274-2237 

American Academy of Pediatrics 
Marjorie Tharp 
Public Affairs Manager 
Tel 202-347-8600 

American Cancer Society 
Emily Smith 
Director of Communications 
Tel 202-546-4011 

American College of Chest PhYSicians 
Lynne Marcus 
Vice President of Public Affairs 
Tel 847-498-1400 

American College of Preventive Medicine 
Suzanne Leous 
Director of Public Affairs 
Tel 202-466-2044 

American Heart Association 
Tnsh Moreis 
Manager, Public Advocacy Communications 
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American Medical Association 
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Assistant Director - Media and Information Services 
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Partnership for Prevention 
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.AMA CALLS TOBACCO DEAL "A LANDMARK EFFORT" 
BUT MODIFICATIONS MUST BE MADE 

~ ...... T.c 

The American Medical Association today announced support for a "comprehensive 

legislative solution" to reduce underage tobacco use based on the proposed tobacco 

settlement agreement - if Congress 'adopts critical improvements. 

The AMA released a 45-page report, which calls for strengthening the agreement, 

especially two "essential" provisions that would "achieve real, permanent, ~or public 

health benefits." The AMA recommendations would streDgthen the FDA'sjurisdiction 

over tobacco products - so that the FDA is given the same authority over tobacco 

products that it has over other drugs and devices, and increase the penalty paid to the 

. tobacco industry from $80 million to as much as $423 million for each percentage of 

undersge use above the targets for unilerage S]JlOking (based on the lifetime social costs 

of tobacco use). 

Richard F. Corlin, MD. speaker of the AMA's House of Delegates. called the agreement 

a "landmark effort, " which contains many otherwise unachievable benefits. The AMA 

outlined nine advantages to addressing the tobacco problem through an improved version 

of the proposed settlement, rather than continulng litigation and picce-meallegisiation, 

including the fact that the settlement would generate between $4.5 and $7.S billion per 

year in funding for public health programs, would confirm FDA jurisdiction and 

implement unprecedented youth access and advertising restrictions immediately. and 

would established an ambitious set of targets for reducing underage smoking. 

1101 VennontAvenue, NW 
Wasldllgton, DC 20005 
202 789-7(0() 



"The danger is that once the tobacco industry gets the relief it seeks, there is no incentive 

for them to cooperate further," Dr. Corlin said. "In other words, we have to get it right the 

first time." 

The AMA will now tum its attention to gaining public health support and legislative 

approval for a re-vamped settlement proposal that is modified according to task force 

recommendations, while offering medicine's input to the Clinton administration as it 

continues to evaluate the initial settlement proposal. 

"We will lobby vigorously for the adoption of these changes as part of any 

comprehensive legislation passed by Congress and signed by President Clinton," said 

Randolph Smoak, M.D., AMA Vice Chair. ''The AMA's commitment is to help oIganize 

a broad-based public health coalition that will engage leaders in Congress and the White 

House on behalf of America's young people who, for too long, have been seduCed by 

cigarette-makers." 

- The Task Force report calls for several additional changes in the agreement, including 
certain .. strongly recommended" modifications: 

• increasing the price of cigarettes by $1.00 per pack as opposed to the proposed $0.62 
per pack; 

• allowing the FDA to progressively'tighten the Look Back program after ten years 
with the goal ofreducingunderage-tobacco-use-toincidentatleVe1S~--'- --

-----_.- .. -" ... -_.--_._- ..... 

" clarifying the preemptive effect offederal youth access restrictions so that states and ~ 
local governments may impose civil sanctions on tobacco retailers beyond ~.iederal 
minimlJlI1; _ _ -- - - - --- -- --------- ---------------------------

• expanding the restrictions to tombstone-only advertising for all publications. 

• assuring that the Look Back program for reducing underage use of smokeless tobacco 
is identical to targets for reducing underage smoking. 
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PROPOSED TOBACCO SE'ITLEMENT AGREEMENT 

EXECUTIVE SUMMARY AND STATEMENT OF 
THE AMERICAN MEDICAL ASSOCIATION BOARD OF TRUSTEES 

The proposed tobacco litigation settlement represents a landmark effort to overcome the scourge of 
underage smoking and to achieve substantial and permanent reductions in tobacco use. At the same 
time, it effectively eliminates the most significant threats of civil liability to the tobacco industry . With 
these threats eliminated, the tobacco industry will have little incentive to return to the bargaining table. 
It is essential, therefore, that the settlement produce real, permanent, and major public health benefits. 
To determine the extent to which it does, the American Medical Association (AMA) commissioned a 

Task Force, which included members of the AMA Board of Trustees, its House of Delegates, 
independent physician experts in tobacco control and experienced legal and economic public policy 
consultants, to undertake a comprehensive analysis of the proposed tobacco litigation settlement from a 
public health perspective. The Task Force report is attached hereto. The Board of Trustees of the AMA 
endorses the report and recommendations of the Task Force in their entirety. 

The AMA believes that the proposed settlement offers a promising basis for delivering on the 
required public health benefits. The settlement also has a number of advantages relative to continued 
litigation and piecemeal legislative reform. For example, the settlement provides funding for public 
health initiatives and enforcement, and it puts a new regulatory regime in place immediately. On the 
other hand, critical improvements must be made if the proposed settlement is to produce the desired 
results. 

In particular, twO changes are essential. First, the FDA must be given the same authority over 
tobacco products that it has over other "drugs" and "devices" under the Food, Drug and Cosmetic Act. 
The "only exception should be the 12-year moratorium on any FDA action implementing a prohibition 

of traditional tobacco products or the elimination of nicotine from tobacco products. The settlement 
negotiators evidently agreed to this moratorium in order to provide the tobacco industry some 
predictability about future FDA regulation. But achieving predictability does not require burdening 
FDA regulation with ill-advised substantive and procedural hurdles that have not public health 
rationale. 

To effectuate this change, the following revisions to the legislation implementing the proposed 
settlement, or their equivalent, should be adopted: 

• There should be a constructional principle indicating that FDA has full authority over 
all tobacco products and nicotine delivery devices unless a specific exception is 
expressly set forth in the legislation. 

• The settlement should be clarified by eliminating any language that suggests that FDA 
authority to regulate tobacco products is limited in ways other than the 12-year 
moratorium. 

• FDA should be permitted to use the same procedures, and its decisions should be subject to 
the same standard of review, that generally apply under""the Food, Drug and Cosmetic Act. 
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• The defmition of "tobacco product" should be clarified to include pipe tobacco, cigars, and 
any other tobacco product. 

Second, the Look Back surcharge program designed to create a financial incentive for tobacco 
companies to reduce underage smoking must be given real teeth. It must provide reasonable assurance 
that each tobacco company achieves the targets for reduction in underage tobacco use that are set forth 
in the proposed settlement. If the tobacco industry is to be relieved of any significant civil liability and 
if FDA jurisdiction is to be subject to a 12-year moratorium for elimination of nicotine, then it is 
essential that a program of financial incentives be put in place that will guarantee significant reductions 
in underage smoking. 

To effectuate this change, the following revisions to the legislation implementing the proposed 
settlement, or their equivalent, should be adopted: 

• The Look.Back surcharge payments should not be subject to the automatic pass through and 
should not be tax deductible 

• The Look Back surcharge payments should be assessed against each individual company 
based on reductions in underage use achieved by that company. They should not be assessed 
on the basis of collective industry responsibility. 

• The Look Back surcharge payments should be based on the discounted present value of the 
lifetime social costs of tobacco use, not .restitution of profits. We estimate that the penalty 
should be increased to a level of $400 to $450 million for each percentage of underage use 
above the target on an industry wide basis (in contrast to $80 million in the proposed 
settlement). 

• The $2 billion cap on annual surcharge payments should be eliminated. Any cap should be 
based on a multiple of company profits from underage use or on total company profits in the 
domestic market. 

• Tobacco companies that exceed the targets should be given a financial credit. There should 
be no abatement for compliance with regulations and corporate good faith. 

Beyond these essential changes, the AMA strongly recommends the following additional 
modifications to the proposed settlement. 

• The price of cigarettes should be targeted to rise by about $1.00 per pack, as opposed to the 
$0.62 per pack projected under the proposed settlement. This can be accomplished by an 
increase in the cigarette excise tax, by upward adjustments in the Annual Payments, or by 
modifications in the tax treatment of existing Annual Payments. 

• The FDA should have authority progressively to tighten the targets of the Look Back program 
after the ten-year period addressed by the proposed settlement, with a goal of reducing 
underage tobacco use to incidental levels . 
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• The preemptive effect of federal youth access restrictions should be narrowed and 
clarified so that states and local governments may impose civil sanctions on tobacco 
retailers beyond the federal minimum. 

• The preemptive effect of federal advertising restrictions should be narrowed and clarified so 
that states' and local governments may regulate local advertising and marketing and may 
impose counter-advertising requirements on tobacco companies. 

• The restriction on advertising to tombstone-only format should be extended to 
all publications. 

• A federal agency (such as HHS) should be given overall responsibility for 
disbursement of the Public Health component of the annual Payments, including 
oversight of grant recipients and authority to make adjustments in allocations in 
future years. 

• The provisions regarding nonsigning companies should be modified so as to 
avoid erecting unnecessary barriers to new entry. 

• The Look Back program should have targets for reduction of underage use of 
smokeless tobacco identical to the targets for reduction in underage smoking. 

Throughout its report, the Task Force recommends a number of additional clarifications or 
refmements. 

If the changes that the Task Force has identified or equivalent changes are adopted by the 
Administration and Congress, the proposed settlement would be an historic event if the life-or-death 
struggle to reduce tobacco use to a minimum. Accordingly, the Board of Trustees of the AMA has 
committed the resources of the AMA to press for the inclusion of these changes in any legislation . 
adopted by Congress. 
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·' 
ANALYSIS, REPORT, AND RECOMMENDATIONS OF 

THE AMElUCAN MEDICAL ASSOCIATION TASK FORCE ON 
THE PROPOSED TOBACCO SE'iI'LEMENT AGREEMENT 

Introduction 

The proposed tobacco litigation sertlemeru represents an historic opportunity. 
S~ properly, the settlement could provide a powerful and effective tool for overcoming 
th~ scourge of underage smoking and for achieving substantial and pennanent reductions in 
to~acco use. The settlement would also permit these goals to be pursued immediately, without 
thF Wlcertainty and delay of further litigation. 

Yet the proposed settlement is also fraught with peril. It gives the tobacco industry 
what it most desperately wants: relief from the threat of Significant eivilliability. It is the 
thleat of such liability, more than anything else, that has broUght the industry to the bargainjng 
ta*I~. Once that threat is removed, the industry will have lime incentive to cooperate further. 
T1ius, it.is essenrial that the semement produce real. permanent, and major public health 

I 
benefits. . 

! i 

! : The Task Force has underuiken a comprehensive analysis of the proposed settlement. 
W ~ believe the negotiators have produced a framework that provides a promising basis for 
deiivering on the required public health benefits. On the other hand. a number of critical 
imProvements must be made if the settlement is to produce the desired results. 

! i In panicuiar, the Task Force believes that two changes are essential: 
I . 

, , 

• The Food and Drug AdministIation (FDA) must be given express authority to 
regulate tobacco products in the same manner, using the same procedures. as 
would generally apply to drugs and devices, with one exception: FDA wouldbe 
subject to a 12 year moratorium against implementing action that would ban the 
sale of traditional tobacco products or require the eUmiparioQ of nicotine from 
such products, 

: • The Look Back: surcharge program. designed to provide financial incentives to 
tobacco companies to achieve stated targets in the reduction of underage 
smoking. should be given real teeth. As structured in the proposed settlement, 
this program would be ineffectual. We propose realistic sanctions that assure 
that the targets for underage smoking reduction set by the negotiators will 
actually be met. 

I ' An ideal legislative package for regulating tobacco products would contain all of the 
proJ,isions set forth in previous AMA policy statementS and many of the elements advocated in 
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the Koop-Kessler Advisory Committee Report. I Such a package might include full, 
immediate, and complete authority for FDA 10 reguIare all tobacco products and their 
ingredients; a complete proln"bition on tobacco advertising and promotion; a substantial 
increase in excise taxes to raise the price of tobacco products; and complete disclosure of all 
confidential tobacco company documentS dealing with the composition of health and safety 
issues related to tobacco products and marla:ting efforts. 

The proposed settlement falls short of the ideal on these and many other issues. Such, 
however, is the nature of settlements. The AMA remains c:ommitted to achieving all the 
positions set forth in its existing policy statements. Nevertheless, the fact that the proposed 
settlement is less than ideal does not =ssarily mean that a comprehensive settlement should 
be rejected from a public health perspective. 

There are a number of advantages to addressing the tobacco problem by a 
comprebensive settlement rather than by continuing litigation and piece-meal legislation .. These 
advantages include the following: 

• The settl~ would generate between $4.S billion and $7.S billion per year in 
funding for public health programs, including FDA enfOlUment initiatives. 
This is far more money than would be appropriated by Congress in colijunction 
with stand alone legislation or continuation of FDA' s current regulatory efforts. 

• BeCause the substalttial Annual Payments required by the settlement (rising to 
SIS billion per year after year four) must be passed through to consumers. the 
settlement operates like a de facto sales tax increase for cigarettes and smokeless 
tobacco. It is possible. but highly uncertain. that an explicit sales or excise tax 
increase of the same magnitude could be enacted in the near future. 

• The major tobacco companies would enter consent decrees in which they would 
promise to abide by restrictions on advertising and other constIaints even if the 
parallel provisions in the legislation were declared unconstih!tional. This 
provides additional assurance that the agreement's advertising controls can be 
put in place and remain effective. . 

• The funding generated by the settlement can be disbursed to the states by the 
federal government, thereby providing a secure constitutional foundation·for 
federal standards for state retail licensing statutes and other desirable measures 
that might exceed the authority of the federal govermnem to impose on the 
states directly. 

1 Final Repon of the Advisory Committee on Tobacco Policy and Public Health, Co-ChaiIS: 
C. Everett Koop. M.D., Sc.D. and David A. Kessler. M.D. (July 1997). 
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• A system of financial incentives on tobacco companies is put in place to reduce 
underage smoking. Imposing a similar system on companies without their 
consent would be difficult to achieve politically. 

• The settlement provides for the establishment of a national tobacco document 
depositol}' open to the public captaining many previously non-public or 
confidential docnments from the files of the tobaccO industxy. Although tobacco 
companies can still invoke common law privileges with respect to these 
documents, stand alone legislation requiring the creation of such a depositOI}' 
would encounter stiff resistance and legal cbaIIenges from the companies. 

• The settlement provides for the enactment of The Smoke-Free Environment Act 
of 1993, which adopts tough minimal fedetal standards for second hand tobacco 
smoke in all public buildings. It is ~oubtful rhat this legislation would 
otlierwise be adopted in this form in the foreseeable future. Although OSHA 
could promulgate similar rules for worksites under its cunent authority, to date 
it has not done so and any such action would be delayed by judicial challenges. 

• ResolYing robacco litigation by settlement permits both sides ro save litigation 
costs. These savings can be devoted. in part. to activities with direct public 
health benefitS. 

• Pemaps most importantly. settlement allows a new regulatol}' regime for' 
tobacco products to be put imo place immediately. Continuing down the CUIIeDI 

path of litigation plus effortS to regulate under FDA's and other agencies' 
existing authority would result in a tobacco control policy that is uncenain, 
uneven, and btlIdc:Md by protracted delays. 

Taken together, the advantages of settlement suggest that some compromise relative to 
the ~dea1 package of legisIative reforms is justifiable. This does not mean. of coune. that the 
~ compromises contllined in the proposed settlcmentare acceptable. , . . 

. . 

In this doeumem, the Task Force has endeavored to assess the public health 
implications of the proposed settlement, suggest clarifications that appear to be within the 
oveku expectations of the negotiators, and recommend certain modifications that we regard as 
essential if tobacco use - particularly use by minors - is to be meaningfully curtailed. We 
have approached this task as physicians whose primary concern is to promote. preserve, and 
pro~ their patients' health. We hope that our analysis will be of assistance to the 
Adlillnisuation, the Congress, and members of the public. 
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The Board of Txustees of the American Medical Association has endorsed the 
recommendations of the Task Force. It has committed the resources of the AMA to press for 
their inclusion in my legislation adopted by Congress. 

I. FDA Jurisdiction. 

The proposed settlement calls for legislation that would expressly confer jurisdiction on 
FDA to regulate tobacco products. Such legislation would immediately ·resolve the current· 
legal cballenge to FDA's authority, and would place the full weight and authority of Congress 
and the American people behind FDA regulatoI)' efforts. In these respects, the settlement is 
clearly desirable. 

On the other hand, provisions in the proposed settlement that are likely to limit or 
frustrate the effectiveness of FDA oversight must be m;njmired. The tobacco industry would, 
of course, like to secure predictability abOut the future of FDA regulation of tobacco products. 
Such predictability, however, should not take the form of ill-advised substantive and 
procedural hurdles that may unduly burden FDA efforts to protect and enbaw.c the public 
health. 

(1) Express Conferral of Jurisdiction OD FDA. 

Although FDA has asserted jurisdiction over tobacco products under cunent law, its 
authority to do so is under challenge. 

• Strong arguments have been advllIlCCd in support of FDA jurisdiction under 
current law. MotcOver, recent revelations about the intent of tobacco 
companies to use tobacco products to affect the structure or function of the 
human body C'nhance the force of FDA's conclusion that these products meet the 
legal definitions of "drug" and "device" uDder the Food. Drug and Cosmetic 
Act. 

• Further, a federal court in North Carolina has sustained FDA's jurisdiction over 
tobacco products in a thorough opinion. 2 . 

• Nevertheless, that ruling is now on appeal. Whether the Court of Appeals - or 
possibly the Supreme Court - would ultimately sustain or reject FDA 
jurisdiction over tobacco products under CUITeIlt law is a difficult question that 
has divided legal experts. 

z Coyne Beahm. Inc. v. Kessler, 958 F.Supp. 1060 (D. N. Car., April2S, 1997). 
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There thus remains a possibility thal the courtS will ultimately decide that FDA lacks any 
authority, or bas onJy limited authority, to regulate tobacco products under current law. 

The settlement eliminates this legal uncertainty and expressly confers jurisdiction on the 
FPA to regulate tobacco products and ingredients, tobacco product manufacturing, marketing, 
and access to tObacco prodUCts. . 

• Moreover, the adoption of legislation expressly conferring authority on FDA to 
regulate tobacco would lend legitimacy to the agency's efforts. 

• With a new legislative mandate, FDA will be more Iike.iY to receive support 
from the general public for its efforts aggressively to regulate tObacco products. 

Of course, Congress has the power to adopt legislation confirming FDA jurisdiction to 
regulate tobacco productS without the settlement. Realistically, however, the chances of such 
legislation being adopted are greaxer if presemed as pan of a Settlement that has the support of 
the tobacco industry. . 

l . 

(2) The Scope of FDA JDrisdiction. 

. In addition to confirming FDA's jurisdiction to regulate the sale and promotion of 
to~acco products, the settlement expressly directs FDA to regulate in ways that go significan1ly 
beyond that coruemp1atcd in the FDA's 1996 regulations, "Restricting the Sale and 
D~tribution of Cigarettes and Smokeless Tobacco to Protect Children and Adolescenrs ,d For 

exFple: 
• 

• The FDA would be authorized to promulgate rules govemingthe testing, 
reponing, and disclosure of tobacco smoke constituents about which the FDA 
believes the public should be infonned in order to protect public health . 

. .:;" 

• Manufacturers would be required to provide FDA With a list of all iDgredicnts, 
substances, and compounds which arc added to their tobacco products and, 
within five years after euacanent of the ~to conduct safety assessments on 
. such additives. 

• Manufacturers would be required to notify FDA of any technology·that they 
develop or acquire that reduces the risk from tobacco produCts and, for a 
reasonable fee, to license this technology to companies that are subject to the 
same restrictions. Additionally, FDA would have the authority to mandate the 
introduction of less hazardous tobacco products that are technologically feasible. 

i . 
J 61 Federal RegIster 44396 (August 28. 1996). 
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• 

Tobacco product manufacturers would be subjected to good manufacturing 
practice standards in a manner similar to lhe oversight exercised by.FDA over 
olher drug and device manufacturers. 

FDA would be permitted to adopt "performance standaIds" that could requite 
the modification of tobacco products to reduce lhe harm they cause. including 
(subject to restrictions discussed below) modifications in nicotine content. 

. . These additional forms of regulation could be assenedby FDA on its OWn authority if 
itsijurisdiction to promulgate lhe 1996 regulations is upheld by the couris. However, the 
se~ement probably accelerates the riming of these additional forms of regulation. , . , 

I 

• If there were no settlement. FDA might wait untiI aU appeals are exhausted 
before moving to adopt any of lhe additional regulations contemplated by the 
settlement. These appeals might not be resolved for severa/. years. 

• FDA might also lack funding to take on some of these additional forms of 
regulation - something which lhe settlement provides.' Congress has not been 
eager to increase substantially the funds available to FDA to regulate tobacco 
products. 

(3) Umitations on FDA's Jurisdiction. 

I Ideally. anY legislation confirming FDA jurisdiction to regulate tobacco products would 
peqnit the agency to adopt any form of regulation consistent wilh lhe public interest. This 
app,roach may not be possible wilhin the conteXt of a settlement. However. even if it is 
ned,ssal)' to recognize some limitations on FDA aulhority - at Ieast for a period of time -
lhose limitations should not include substantive and procedwal barriers rhat have no plausible 
Pub)ic health justification and that are likely to frustrate FDA efforts to reduce the adverse 
p#c heallh effects of tobacco use.; .' 

I . . . 

! 
I Set fonh below are several areas in whk:h the proposed settlement imposes 

nnabceptable limitations on FDA aulhority or where lhe langu.age is sufficienrly ambiguous to 

~re c1~cation to assure lilat unacceptable limitations are not created through 
mtetpretatton. .. 
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(8) Except as Expressly Stated, FDA's Authority Over Tobacco 
Products Should Be No Different From Its General Authority Over 
Drugs and Devices. 

: The general approach to FDA authoril}' in the·proposed settlement appears to be one of 
";enumerated powers.· The settlement lists and descn1les a number of categories of FDA 
authoril}' over tobacco products, including advertising and marketing, youth access,· reduced 
risk products, performance standaIds, manufactUring oversight, access to company 
ib.t"ormation. and non-tobacco ingredients. 

• There is a danger that such an approach will lead to the inference that if a 
specific power is not gramed to FDA, it is by implication denied. 

• For example, if FDA is oot specifically given authority to regulate· flavoring 
ingredients, can FDA regulate flavorings that have strong appeal to youths (such 
as cherry flavoring in smokeless tobacco) under its authority to regulate non
tobacco ingredients shown to be "harmful"? 

• Similarly, FDA may want to acquire information about, or require companies to 
perform safety assessments concerning, ingredients contained in substances 
derived from tobacco, as well as ingredients added to tobacco. [t is not clear 
that the settlement as drafted would permit this (l.F .). 

A better approach would be to grant FDA full authority over tobacco products as 
"drugs· and "devices" under the Food, Drug and Cosmetic Act. subject to express exceptions. 

l 
i 

, 
, 

. ' 

• The burden should be on the tobacco companies to spell out with specificity the 
ways in which FDA authority to regulate tobacco products as drugs· or devices 
will be limited. 

• The burden should not be on govemmem regulators and the public health 
comJl))mity to imagine every conceivable issue that might arise in the future, 
and to devise specific statutoty language confetring authority on FDA to tac:kle 
the problem • 

I Any legislation implementing the settlement should therefore include a constructional 
principle stating rhat, except as otherwise expressly indicated, FDA has all power and 
ali~Ority to regulate all oobacco produCts as drugs and devices under the Food, Drug and 
Cqsmetics Act, 
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(b) Restrictions on the FDA's Promulgation of "Performance 
Standards." 

; The most serious and unacc:eptable limitations on FDA authority are substantive and 
p~ural barriers placed on FDA's authority to issue perfonnance staDdards requiring the 
modification of tobacco products ro reduce the hann they cause. 

j The panics to the settlement appear to have reached an understanding ro the effect that, 
for ""!elve yean. FDA may DOt order a fundamental alteration of traditional tobacco products 
(for example, by mandating the elimination of nicotine). 

I 
I . 

f . 
i 
i 

For the first 12 years. fDA "shall be permitted to adopt performance standards 
that require the modification of existing tobacco products, iDcluding the gradual 
reduction. but not the elimination. of nicotine yields, and the possible 
elimination of other constituents or other harmful componemsof the tobacco 
product" (I.E.S.A.). 

After the first 12 years, fDA may "require the alteration of robacco products 
then being marketed, including the elimination of nicotine and the eJjmination of , . 

other constiruents or other demonstrated harmful components of the tobacco 
product" (I.E.S.B.). 

A1tho?gh undesirable. this moratorium is undoubtedly the result of compromise. It may be 
critica;t [0 providing some pn:dictability to the tobacco indusuy about the future course of FDA 
regulation. 

[ However, the language that reflects the 12 year moratorium includes a number of 
troubijng ambiguities which should be clarified in a satisfactory fashion. 

• 

; 

i 
j • 
I 

I 
I 
I 

I 
I 
I 

The proposed settlement says that FDA may not prohibit "the sale to adults of 
traditional tobacco products" (I.E.5.). Yet it also says that an FDA order 
requiring a fuodamental alteration (such as the elimjnation of nicotine) after the 
12 year moratorium "shall not be deemed to violate the prohloition on the sale 
of traditional tobacco products to adults" (l.E.S.B.n.l.).Thisis coDfusingand 
a potential source of mischief. The legislation should clarify that only during 
the flI'St twelve years after implementation of the settlement is FDA prohibited 
from banning "the sale to adults of traditional tobacco products. " 

In order [0 require the modification of tobacco products during the first 12 years 
or direct a fundamental alteration in tobacco products after 12 years, the FDA 
must find that its regulation "will not result in the creation of a significant 
demand for contraband or other tobacco products that do not meet the product 
safety standard.· Such a finding could be virtually impossible ro make with 
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I 
I , 
I 
I 
! 

respect to any substance for which there is a strong public demand. The 
legislation should clarify that demand for contraband is one factor to be 
considered by FDA as matter of protecting the public health, but is not an 
absolute precondition to any regulation. 

A foomote in the proposed settlement (I.E.5.B.o.2.) could give rise to a 
negative inference that FDA's authority to modify tobacco products during the 
12-year moratorium does not extend to ord.ering reductions in nicotine content 
on the ground that nicotine is addictive (as opposed to finding that it has direct 
adverse health effects). Any such inference should be disclaimed. Rather, it 
should be made clear that FDA may order modifications in nieotine content 
(short of a total elimination) during the moratorium for any reasons that it 
deems necessary to promote the public health. 

Equally troublil)g are a number of procedUIa1 barriers to the regulation of tobacco 
producci that do not generally apply to FDA regulation of dIugs and devices. 

J . 

~ FDA rules requiring either the modification or the fundamental alteration of 
tobacco products are subject to highly cumbersome formal rolemaking 
proceedings - as opposed to the informal rulemaking ordinarily used in FDA 
regulations pursuant to §701(a) of the Act. Informal rolemaking procedures 
should apply. 

• FDA roles requiring either the modification or the fundamental alteration of 
tobacco prod~ are subject to unusually stringent standards of judicial review. 
With respect to any action to modify tobacco products, FDA must sustain its 
findings by ·substantial evidence· (as opposed to the usual and somewhat more 
lenient "arbitral}' and capricious· standard). Wath respect to any action to 
require 1ilndam~1 alterations in tobaCco products. FDA must sustain its 
fllld.ings by a ·preponderance of the evidence" (the standaId ap1aintiff must 
satisfy in an ordinary civil tria1). The "arbiuuy and capriciOUS" standaId of 
review stwuld govern. 

Reviewing courts are instructed to defer to FDA's tiDdings only to the extent 
that they fall within the agency's "field of expertise.;' The FDA is not· 
ordinarily required to demonstrate that any particular finding is lliithin its 
expertise. No demonstration of particular FDA expertise should be required. 

!. The proposed settlement says that any performance standaId requiring a 
modification of existing tobacco products "shall be subject to the current 
procedures of ~e Regulatory Reform Act of 1996 to provide time and a process 
for Congress to intervene should it so choose" (l.E.S.A.). This appears to be a 
reference to Section 2S1 of the Small Business Regulatory Enforcement Fairness 

, 
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Act of 1996, Pub.L. No. 104-121, which provides that any "major rule" must 
be submitted to Congress for sixty days to allow Congress to consider eoacting a 
joint resolution of disapproval. Apparently the settlement would mandate that 
this procedure be followed even if it would not he independently required by the 
terms of the 1996 Act, or if the 1996 Act were repealed or invalidated. 'Ibis 
provision should be deleted. 

There is no evidem justification for the foregoing procedUraJ. limitations other 
than to erect additional barriers to any FDA regulation of tobacco products - barriers 
not gcncrally placed in the wily of FDA regulation of drugs and devices. Given the 
moratorium on any FDA action requiring the fundamental alteratiOn of tobacco 
products, we see no legitimate justification for these procedural hurdles. 

(c) The Def"mllion of ''Tobacco Product." 

The proposed settlement gives FDA authority o~er "tobacco products." 'Ibis term is 
said to have the same definition as contained in the FDA's 1996 regulations. The settlement 
also apparently covers "Roll Your Own, Little Cigars, Fine Cut, etc." (l.E.l.). 

• Because the FDA in its 1996 regulations elected not to regulate pipe tobacco and 
cigars, an argumem could be made that the regime establisbed by the proposed 
settlement excludes pipe tobacco and cigars. 

" FDA authority to investigate and. regulate pipe tobacco, cigars, and all other 
tobacco products and nicotine delivery devices should be made expUcit. Cigar 
smoldng, including such smoking by young persons, is on the rise. This trend 
may acc:e1erate, especially if the price of cigarettes rises significantly because of 
the pass through of Annual Payments required by the Settlement Moreover. 
future forms of tobacco use, ~, variants on "smokeleSs"cigarettes,· c:amwt be 
foreseen. 

More generally, there is reason to" believe that the IIIlI1ket for tradUional tobacco 
products containing nicotine and nicotine delivery devices such as inhalers may soon converge. 
It would be desirable to have all nicotine delivery devices subject to a single integmted 
regulatory scheme. 

• All tobacco products should be subject to a single. comprehensive, regulatory 
scheme. 

• Any legislation eoacted as a result of the settlemem should be dIafted so that 
eventually all nicotine delivery devices - whether based on tobacco or not - are 
Subject to a single, comprehensive, regulatory regime. 
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n. A'dvertising and Marketing Restrictions. 

TJle proposed settlement includes restrictions on marketing and advenising that extend 
beyond ~e FDA's 1996 regulation. 

i 
I 

I 
.1 

I 

i 
i 

• ! 
i 
! 

(~) 

FDA's 1996 rules restrict tobacco advenising to FDA approved media; restrict 
advertising to black text on white background in publications likely to reach 
minors; ban tobacco billboards within 1000 feet of schools and playgrounds; 
require tobacco products and advemsemenrs to include the label "nicotine 
deliverY device;· ban the use of promotional merchandise; ban offers of gifts; 
and ban sponsorship of concerts and sporring events. 

The proposed settlement would incorporate requirements at least this restrictive 
in the legislation. 

In addition. the Settlement would ban all use of human images and cartoon 
characters in any advertising; ban all billboard advertising; proln"bit tobacco 
advertising on the Imemet;ban indirect payments to movies and music videos to 
glamorize smoking; require new and more emphatic warning labels 
("WARNING: Smoking can kill you·, etc.); and require that warning labels 
comprise 2S % of from panels of packages. 

First Amendment Issues. 
I 
I qne issue raised by these advertising restrictions is whether they will survive judicial 

challenge based On the First Amendment. 
I 

oj We believe that the courts would uJtimately uphold the FDA's 1996 advertising 
: regulations, given the record compiled by FDA showing a compelling Public 

health rationale for reducing underage smoking, and the fact that FDA's 
, 
, 
I 

oj 
! 

regulations are limited to media likely to be seen by minors. 
. -, ".: 1 

Because the provisions of the proposed settlemenr go beyond the. FDA 
regulations, they would likely encounter a more vigorous First Amendmem 
challenge. 

j 
OJ We do not suggest that these provisions cannot be defended with equal vigor. 
I nor do we believe that they would be struCk down. But the probability of 
I sustajning them would be somewhat lower than is the case with respect to the 

FDA regulations. 

1. In order to maximjze the cbances that all advertising restrictions will be upheld, 
any legislation resulting from the proposed settlement should include express 
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flDdings and statements of purpose that emphasize the imponance of reducing 
smoldng among adults as well as minors. Such findings and statements of 
pUIpOse would make it easier to justify the extension of advertising regulation [0 

adult media. 

Qne advaruage of the proposed settlement is that it createS a mecbanism for increasing 
the chances dlat the agreement's advertising regulations will endure regardless of the Outcome 
of Fitst Amendment cl1allenges, The settlement provides that the parties will enter into 
consent decrees. in which they will "expressly waive any claim that the. provisions of the . 
consent decrees or the agreement violate the federal or state constitutions" (Ill.B.bullet 5.). In 
a.ddition~ "[t]he consent decrees will also state that if a provision of the Act covered by the 
decrees \s subsequently declared unconstitutional. the provision remains an enforceable teno of 
the co~nt decrees" ag.). 

! 
I 

.! In other ~ords. the signatories to the proposed settlement - including. of 

.' ~ . 

course. me major tobacco manufaclllrers - will be bound to observe the 
advenising restrictions by judicial decrees as well as by stallltory regulation. 

If the statutoI)' law is invalidated on constitutional grounds, the signatories 
would continue to be required to abide by those restrictions. 

I 
There is some danger thallhis "waiver of rights" provision might be struck do~ under 

what is Called me "unconstitutional conditions" doctrine. 
i 
I 

0; But the parties to the consent decrees are sophisticated and clearly understand 
their rights; the government has an important interest in obtaining a waiver; and 
the speech involved is commercial speech that can be subjected to Ii greater . 

degree of govermnent regulation. The um:oDStitutional conditions doctrine 
should therefore not cause the waiver of rights provision to be invalidated. 

The waiver of rights feature of the settlement substantially increases the 
probability that imponam advertising restrictions can be put into place in the .. 
near future. 

~2) Tombstone-Ouly Advertising in All Publications. 

}\.lthough the proposed settlement would ban image advertising in publications that 
reach aisubstantial portion of juvenile readers (15% or more). it would continue to pennit 
color grapbics, landscapes. and other evocative images in publiCalions that serve a 
predoiDkantly adult audience. . 

i 
i 
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• Such image advertising selVCS 110 purpose odler than to make tobacco products 
more attractive and hence [0 stimulate demand for their use. 

• To me extent that image advertising affects overaIllevels of smoking. it 
represents a serious public health concern, whether me target of the advertising 
is adults or adolescents. 

• i Also. of course. some image advertising in publications primarily read by adults 
1 will also reach adolescents and children. 

• Perhaps most imponantly. the presence of image advertising in publications 
helps to reinforce a social attitude that smoking is acceptable. This attitude 
helps to perpetuate smoldog by adults and increases its allure for teens. 

Therefor~. the Task Force recommends lhat dle [OmbStone-only restriction on tobacco product 
advertising be extended [0 all publications, including those that have a predominanrly adult 
udi I a ence.! 

(3) 
I 

Advertising Restrictions As A Five Year Trial Period. 

The AMA House of DelegateS has previously adOpted a resolution advocating me 
complete ~rohibition of [Obacco prodUCt advertising." We do not regard the proposed 
settlement as inconsistent with this resolution. or as precluding its evenrual rea1iz3 t ion. 

I , . ' , 

. , 

The proposed settlement providcs that the advertising restrictions it imposes 
"shall be allowed [0 operate" for five years. Thereafter. "the FDA would be 
authorized to review and revise the rules under applicable Agency procedures" 
(I.introduction.). 

It appealS. therefore. that FDA is free to revisit the advertising restrictions after 
5 yean and, if it deems it appropriate. to adopt tOugher restrictions. such is a 
complete ban on tObaCco advertising. . . 

~n mis understanding. we believe that alloWing the restrictions of the proposed 
settlemetP: to take effect for a five year trial period - especially if supplemented by requiring 
tombstone advenising in all print media - is an acceptable lust step in dealing with tobacco 
advertisijlg. 

i 

I 
I 

I 
! 
I 

• AMA;Policy No. 500.980, AMA Policy Compendium (1997 ed.). , , 
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./ 

• , 
(t) 

Other nations are moving rapidly to adopt limits on tobacco advertising more 
restrictive than those contained in either FDA's regulations or the proposed 
sealement. During the five year period in which the sealement provisions are 
in effect, additional information can be gathered about the effectiveness of these 
regulations. These srudies will provide additional experience and knowledge on 
which to base further FDA action. 

It is also important to note that the proposed seuleJn!:llt calls for the expenditure 
of $500 million per year on counter-advertising. Again, it will be useful to 
study the effect of this major commitment of resources to counter-advertising, 
in order to detennine whether additional counter-advertising might prove to be a 
promising strategy for FDA to pursue in the future . 

Misce1laneous Clarifications. 

I· . 
l(here are a few other areas in which clarification or elaboration of the advertising 

regime that will be in place for the next five years is warranted. . 
I . 

I 

, 
·1 
! 
I 
! 

I 
i 
1 

! • ! , , 

~ 

The proposed settlement provides that "[c]urrem federal law providing for 
national conformity of warning labels, packaging and labeling requirements, and 
advertising and promotion requiremems related to tobacco and health is 
preserved" (V.B.2.). This should be clarified by the adoption of an explicit 
preemption and savings clause that supersedes existing preemption provisions of 
the Federal Cigarette Labeling and Advertising Act. Federal regulations should 
preempt state advertising regulation only in media that are distributed in 
interstate commerce .. States should remain free to adopt more stringent 
regulations of local print idvertising, point of sales advertising, promotional 
allowances, sampling distribution, and coupons. 

States should alsO be free to taX tobacco companies;to fund counter· advertising 
beyond the levels provided fOr in the proposed &etdement (as under the current 
California progmn). 

The prohibition on sponsorship should also be clarified to preclude tobacco 
company sponsorship of any computer software,. Internet. or video prOduCts that 
utilize human or anjmal images or cartoon characters associated with 'smoking 
or that glamorize use of tobacco. 

m. IRestrictions OD Youth Access, 

IThe proposed settlement includes restrictions on access to tobacco products by minors 
that go considerably beyond the FDA's 1996 regulation. 

I 
I 

r 

1 
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I 

J · ' I 
j 

·1 , 
I 

FDA's 1996 rules adopt a national minimum age for purchase of 18; require 
retailers to verify age by photographic 10; prohibit vending machines in places 
frequented by persons under 18; and ban sampling oftobacco products. 

The proposed settlement would incorporate requirements at least this restrictiv~ 
in legislation. 

In addition, the settlement would require that all sales of tobacco take place 
through face-to-face transactions (DO vending macbin~). 

Another imponanr new provision reganting access is a national-licensing scheme 
for retail tobacco product sellers. 

Finally. the proposed settlement includes a number of provisions designed to 
encomage greater state efforts to enforce laws regarding sales of tobacco 
products to minors. 

In gener.!1 the licensing and state enforcement provisions appear to represent a substantia! 
advance beyond the program adopted by FDA in August 1996. . , , 

I 
The access provisions should be drafted to avoid the constitutional probletnsthat led the 

supreme/ Court. reCently to invalidate portions of the Brady Bill. S 

., With proper drafting. it would appear that virtually all of the access regulations 

! 

·1 

can be implemented as conditions attached to federal gums given to States. 

Funher consideration should therefore be given to the lI'If'd!anics of the flow of 
funds from the tobacco companies to the states, in order to assure that the grants 
to the states properly qualify as "federal funds· and thus that the conditions 

I imposed on receipt of dlose funds satisfY constitutional requirements. 

~ addition, the enforcement provisions of me access regulations. should be 
str~. The civil sanctions set forth in Appeqdix n. in particular, provide for very 
modest civil fines and suspension periods for selling tobacco products to minors. A retailer's , 
license is to be permanently revoked only "for the teIllh offense within any two year period. " , 

i 
• 
I 

These wholly inadequate civil sanctions can aptly be described as "ten strikes 
and you're out.· 

S ~ v. United States, 65 U.S.L.W. 4731 (lune 27,1997). 
: , 
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• Moreover. the civil sanctions are set fonh as a federal maximum which the 
Sllltes "shall not exceed .• 

o Given that the proposed settlement expressly retains authority in the Sllltes to 
impose state criminal sanctions on rerailers who sell to minors, there is no sound 
rationale for preemptive federal standaIds limiting Sllltes to nothing bill the most 
modest civil sanctions. 

o 

I 

1 
I 

In formulating any legislation to implement the settlement, Congress should 
change this federally-imposed schedule of civil sanctions from a muimum to a 
minjmum. 

I 
More generally, it is Unporlllnt to preserve the role of state and local governmentS in 

developirig and enforcing access restrictions. 

o In addition to being allowed to adopt civil penalties for violation of licensing 
requirements thaI go beyond me federal minimum, states should be allowed to 
experiment with additiooal enforcement tools, such as citizen suits and the use 
of consumer protection statures. 

1 
0 ' 

i 
I 

States should also be allowed to make it a criminal or civil offense for any 
person, not just a retailer, to sell cigarettes to a minor. 

~ addition, all too often federal PXS and commissaries serve as major sources of 
supply Of cheap and readily accessible cigarettes to IocalcolIUIlunities. 

I 
I 

01 

0, 
L. 

State and local access restrictions should be extended by statute (0 federal 
enclaves and federal facilities, including.militaIY bases and hospilllls. The 
manner in which these state and local rules would be enforced at federal 
facilities should be determined by Executive Order. 

In addition, we teCQmrnend that a fedetBl use rax -equal to federal; state and 
local excise and sales raxes olherwise applicable in the area - be imposed on 
(obacco products sold at federal enclaves and facilities. Consideration could be 
given to dedicating the proceeds of this taX for the benefit of federal service 
personnel and employees at these federal facilities. 

IV. Economic Incentives - Smokers. 
I 
Economists and other public health policy analysts believe that one of the most 

effectivb measures for discouraging the initiation of youth smoking and reducing the 
preValehce of smoking by adults is to increase tobacco product prices. Higher prices 

; 
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discourage initial use, reduce smoking by curreJlt smokers, and increase the rate at which such 
smokers quit. 

• The effect of price on consumption is especially proJ19UDCe(l for underage 
smokers. who have less disposable income and are less l1ke1y to be already 
addicted. 

• Each price increase of 10% is expected to lead to a decline of 4% in the number 
of cigarettes sold in the short 1UIl, and a 10 % decline in the JllJJIlber of new 
smokers. 

The proposed settlement contains a program for increasing the price of tobacco 
products, although it is not separately described as such. Three provisions in the proposed 
settlemem work: together to create this program. 

• The proposed settlement states: "In order to promote maximum reduction in 
youth smoking. the statute would provide for the Annual Payments to be 
reflected in the prices manufacturers charge for tobacco products" (VI.B. 7 .). 
We refer to this provision as the "automatic pass through." 

• Appendix IV states: "In oIder to achieve the goals of this Agreement and the 
Act relating to tobacco usc by children and adolescents. the tobacco product 
manufacturers may, notwithstanding the provisions of the Shennan Act, the 
Clayton Act. or any other federal or state antitrust law. act unilaterally, or may 
jointly confer. coordinate or act in concert. for this limited purpose. 
Manufacturers must obtain prior approvaIfrom the DepartmcD1 of Iustice of any 
plan or process for teking action pursuIIII1 to this sectiou; however. no approval 
shall be required of specific actions taken in accordance with an approved plan" 
(App. IV.C.2.). 

• The final piece of the picture is provided by the annual Volume Adjustment 
provision. If in any given year the volume of domestic sales exceeds the level 
of 1996 domestic sales. the anm181 payment for that year is increased in 
proportion to the increase over 1996 sales. On the other hand. if there is a 
decrease in volume sales over the 1996 base year, manufacturers are entitled to 
a proportiOnale Ieduction of the annual payment obligation (provided. however. 
that sales to non-adults are excluded for purposes of calculating a decrease in 
volumes). 

Taken together, these three provisions indicate that the Annual Paymell1:S obligation 
will move up and down in relation to sales volume. and that the tobacco companies will meet 
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together periodically to develop a common plan for passin, these volume-adjusted Annua! 
Payments through to customers in the form of higher retail prices. 

• Like a sales tax, the price incn:asc:s resulting from the automatic pass through 
will presumably be uniform throughout the iDdusl1y and uniform with respect to 
each unit of product. 

• Like a sales tax, the price increases will provide funding for worthy public . 
projects, except now the allocation of the funds would be determined by 
settlement agreement rather than by Congress. 

(1) Interpreting the Pass Through. 

The magnitude of the price increases generated by the automatic pass through depends 
critically on how the imprecise language of the automatic pass through provision is ittteIpreted. 

• Most readers of this lllllgllllge assume lbat the way the tobacco companies would 
"reflect" AImual Payments in prices would be simply to add the additional cost 
associated with the AImual Payments to the unit n:tail price of tobacco products. 
We refer to this assumption as the "constant cost" interpretation. Under this 
reading, overall pru:cs would rise by an amount equal to the AImuall'aymems. 
und, since consumption probably would decline as a result of the higher prices, 
net income realiied by the tobacco companies from domestic sales would likely 
decline. 

• Conceivably, however, tbe language could be read to pemdt the tobacco 
companies to "reflect" AImual Payments in prices in a manner thaI would 
preVent the loss of net income.as a result of declines in volume of sales canseA 

by price incIeases. We refer to this reading as the "constaJit income" 
interpretation. Under this intetpretali.on. prices would have to be raised by In 
amount even higher than the Annua1 Payments, in order to offset the lower 
volume of sales. Because the tobacco companies would elVoy bigher profits per 
unit sold, their net income would remain constant notWithstanding lower sales 
volumes .. 

• A variation of the constant income interpretation is introduced by virtue of the 
exemption from the antitrust laws afforded the tobacco companies in order to 
take action in furtherance of the sett1emeD1's goals.' We refer to this variation 
as the ·profit maxjmjzation" construction. Under this approach, the tobacco 

6 As noted above, the manllfaetureIS will be required to obtain Justice Department approval of 
any plan for concened action pursuant to the exemption. 
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companies, relying upon the exemption from the amitIUSt laws, would 
collectively set prices in excess of that which is necessary to pass through 
Annual Payments or preserve net income, ostensibly for the purpose of funher 
discouraging consumption. Given the oligopolistic suucrure of the indusuy and 
the relative inelasticity of demand for cigarettes. this approach could 
Significantly enhance the profitability associated with domestic sales, although it 
probably would also pose the most significant deterrent to consumption. 

I~ is unclear whether the profit maximization approach is within the contemplation of 
the parties to the proposed settlement. 

I 

./ 
I , 

; 
·0 

I 

i 
·r . 

j 
I • 

! 

To avoid the serious inequities that the profit maximization approach would 
create, the Stanitory language should be drafted to make clear that the antitrust 
exemption will not permit the tobacco companies to act in concen in order to 
achieve profit maximization. 

Whether legislatively to impose the constant COSt or the constant income 
interpretation is a more difficult issue. 

From a public health perspective. the constant income interpretation would have 
one desirable consequence: It would raise tobacco prices even higberthan they 
would rise under the constant cost interpretation, resulting in further reduction 
in consumption and lower rateS of initiation. 

However, these benefits would come at the expense of completely insulating 
tobacco coDlPany shareholder value from me dixect and indirect costs associated 
with the settlement. 

We take no position on this issue. other man to note that adoption of me 
constant income interptetation would provide an additional justification for 
modifying the Look Back surcbarge (discussed below) in ways that would 
impose powerful economic incentives on tobacco compailies. 

Tax DeductibilitY. 

~ther imponant variable is taX treatmcm. The proposed settlement provides that 
AnnuallPayments and Look Back surcharges are to be deemed ordinary and necessary business 
expenst in the year incurred and hence will be fully taX deducn'ble (VI.D.). 

\As a general matter, we believe that the payment obligations imposed by the proposed 
settlemi:m should treated for taX purposes the way analogous obligations are treated under the 
law. ~ndcr this standard, the proper taX treatment of the ADnUal Payments is debatable. 

I 
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On the one hand, the Annual Payments could be regarded as paymentS made in 
the settlement of litigation, which are usually regarded as tax deductible. Or 
they could be regarded as a kind of excise laX, which also may be deducted as 
an ordinatY and necessatY business expense. 7 

On the other hand, the Annual Payments could be regarded as akin to a civil 
fme or penalty imposed by law in aIder [0 deter tobacco companies from 
engaging in Conduct that violates public policy. a 

We take no position on how Congress should resolve the taX treatment of the 
Annual Payments, except to note Iilat the resolution of this issue. will have an 
impact on rhe magnitude of the price increases that flow from the settlement. 

(3l Public Health Benefits of Price Increases. 
! 

U~ike many of the other benefits of the proposed seruemCDl, the public health benefits 
of a Pri, increase are susceptible to quanti~e estimation. . 

• ! The proposed settlement. with irs existing schedule of Annual Payments and 
autoIiJatic pass through, should result in an increase in the price of cigareu:es of 
$0.62 per pack to an estimated average of $2.67.9 

. 

• Given consensus estimates about the price elasticity of demand, this traDSlates 
into an estimated 10% decline in tobacco consumption and an estimated 23% 
decline in youth consumption. 10 

i 
7 ~ 26/CFR 1.164-2(f). 

8 ~ 21 U.s.c. §162(f). . . 

9 This \ the increase in year five under the settlement when the Annual Payments equal S15 
billion. ee Exhibit A auached to this Report. InCteases in price in years one to four would 
be lowetl. The currem average price of cigarettes is $2.0S per pack. .~ Economic Research 
SeIVice.1U.s. Dept. of Agriculture, Tobacco, TBS-278, Tables 1,33 (WasbjngtonD.C., May 
5, 1997).. . 

. I .. 
10. We have assumed an overall price-eiasticity of demand of -.4 and a price elasticity of 
adolescent demand of -1.0, in line with most economists' estUnates. See, e.g .. J. Harris, A 
WorkIDt Model for Predicting the Consumption and Revenue Impacrs of Large Increases in 
the US. iFederal Cigarette Excise Tax, National Bureau of Economic Research Working Paper 

. No. 48q'3 (Cambridge. MA: National Bureau of Economic Research, July 1994); G.S. 
Becker. ,M. Grossman. and K. Murphy, An Empirical Analysis of Cigarette Addiction, · . I (conhnuoo ... ) 
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I Significant additional benefits would be realized by even higher price increases. 
CongteSs should therefore take additional steps. either as part of legislation implementing the 
settIe~ent or in independent legislation. to push retail tobacco prices to even higher levels . 

. -Exactly how high prices should be set in the short run entails a weighing of 
competing factors. ' 

- Economists have estimated that price would have to rise to slightly more than 
$4.00 per pack before the revenue losses associated with declining sales would 
overtake the increase in profits due to higher prices. II 

i At a minimum, an immediate price increase in the magnitude of $1.00 per pack should 
be coPsidered., ' 

I I _ 

Such an increase'would generate measurable additional benefits beyond the 
$0.62 per pack incn:ase that would result from the proposed settlement. 

• We estimate that a Sl.OOper pack increase would translate intO a 15% reduction 
in overall COD.S'.JInPtion. and. a 33 % reduction in adolescent consumption. 

. There are at least three ways to achieve an additional price increase to the level of 
apPIljximatelY $1.00 per pack. 

I 

I 
, • One would be to increase the federal excise taX on cigareaes. The Kennedy-

Hatch Chlld Health InsuIance and Lower Deficit Act that nearly passed the 
Senate earlier this year called for a $0.43 inctease in the cigarette excise tax. 
Adopting such a provision in conjunction with legislation impleDi~ the 
proposed settlement would generate a price increase approximately in the $1.00 
per pack range. 

10 (.l.continued) 
Natibnal Bureau of Economic Research Working Paper No. 3222 (Cambridge, MA: National 
Bu~u of Economic Research. March 1993); T.E. Keeler, T, Hu, P.G. Barnett. and W.O. 
MarJPmg, "Taxation, Regulation, and Addiction: A Demand Function for Cigarettes Based on 
Timckries Evidence." 118 Journal of Health Economics 12 (1993). 

I , 
II J~ffrey E. Harris •• American Cigarette Manufacturers' Ability to Pay Damages: Overview 
and Rough Calculation.' 5 Tobacco Control 292-294 (1997). 
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i • Alternatively, the Annual Payment obligations under the proposed settlement, 
which are subject to the automatic pass through, could be increased by $9 
billion per year above the proposed level of $15 billion per year to $24 billion 
per year. 

• A third option would be to make the Annual Payments nondeductible for 
income tax purposes but then permit tobacco companies to engage in collective 
price setting to offset the impact of nondeductibility. IZ 

v. i Economic Incentives - Tobacco Companies. 

i The proposed settlement includes an important provision designed ~o provide financial 
incentives to tobacco manufacturers to achieve the overriding goal of reducing underage 
SDlO~ng. This provision is the so-alled "Look Back" surcharge. The proposed settlement's 
a~on to the issue· of financial incentives for tobacco companies representS an impOnant 
breakthrough. However, the strIlCtUre of incentives adopted for manufacturers is 
filJld~mental1y flawed. Indeed, the public health benefits of the Look Back surclJarge program, 
as 1rrently formulared, would be negligible or negative. . 

! It is absolutely essential thaI the Look Back program achieve its stated goals if the 
prol1Osed settlement is to serve the public interest. Given that the settlement eliminates the risk 
of significant civilliabiliiy to tobacco companies. and given that FDA' s jurisdiction over 
tobabco products is curtailed for the period of the 12-year moratoriw:n.. the only guarantee that 
the ~ettlement will produce reai. permanem, and major reductions in consumption and youth , . 

initiil.tion has to come from the Look Back program. 

.. j In brief summary, the proposed Look Back sun:baIge program Contains the following 
elCll1ents (IT.; App.V,). . . 

t . . • , 

i 
I 
I 
i 

I 
! 
I 

• 

• 

Targets are set for teductions in underage smoking: 30% of current underage 
smokers by years 5-6. 50% by years 7-9, and 60% by year 10 and thereafter. 
More modest rargetS &Ie set for smokeless tobacco: 25%, 35% and 45%. 

Tobacco manufacturers will be assessed a surtharge for each percentage point 
by which the indusuy as a whole fails to meet these targetS. The surcbarge is 
set at S80 million per perc:enuge point for the whole industry. to be prorated 

12 Iir payments are nondeductible, but tobacco companies could engage in collective action to 
ne~te this effect, then presumably they would be permitted to raise prices so that the after taX 

inctease in their margin equals 62 cents. Assuming a marginal corporate income tax rate of 
35 $. the price increase would be 621(1-.35) = 95 cents. This would result in an increase to 
$3.00 per pack. 
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among manufacturers in accordance with their overall market sbare. The $80 
million figure is said to represent the present value of me profIt me industry 
would earn over me life of 1 % of underage smokers. 

• Total annual surcharge liability is. however,· capped at 52 billion. 

• In addition, individual tobacco companies may apply to FDA for an 
"abatement" of up to 75% of their share of the sUICharge, upon a showing that 
they have acted in good faith and in full compliance with all requirements of the .. 
act. 

! • The surcharge "will be retluced to prevent double counting of persons whose 
smoking had already resulted in me imposition of a surcharge in previous 
years. " 

• Although the proposed settlement is not explicit about this. it appears to be 
contemplated that surcharge payments. like other Annual Payments. would be 
subject [0 the automatlc pass through. 

i • The surcharge, like the Annual Payments. is fully taX deductible (VI.D.). 

i The proposed Look Back surcharge contains a llIlIIlber of unacceptable features. 
Cumulatively, these defects mean that tobacco manufacturers will have very little incentive 
undc:t the program to reduce underage smoking. Indeed, it is conceivable that the program in 
its prOposed form could create an ince.ntive for tobacco companies to inCrease their share of the 
undeIage market. Six different features of the Look Back sUItharge must be changed if this 
pro~ is to perform an effective role in the overall settlement. Moreover. FDA must playa 
role iin establishing and implementing a Look Back surcharge program. 

i 
I (1) Automatic Pass Through and Tax Deductibility of the Surcharge. 

If the Look Back surcharge is to function as an incentive for maDIJfacauers (as opposed 
to ,¢olcers), it must not be subject to the automatic pass through. If sutd1arge paymems are 
simply passed through to consumers, then the SUICharge will constitute nothing more than an 
addiJonal increment in Annual Payments liability that shows up as a sinall increase in 
consfuner prices (estimated to be approximately SO.08 per pack of cigaretteS if manufacturers 
are spbject to the full $2 billion annual surcharge). This would have some (very modest) 
additional effect in depressing consumption of tobacco productS. But the dollar-for -dollar shift 
in lilbility from manufacturers to consumers would eliminate any incemi.ve for manufacturers 
to ~e their behavior. . 

i 
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i The Look Back SUICharge therefore should DOt be subject to the automatic pass through 
rule. 

, • The legislation implementing the settlement should also make clear that tobacco 
companies will DOt be allowed to act in concert to agree upon a pass through of 
the surcharge to consumers. 

: • Tobacco companies may still be able to recover some of the costs associated 
I with Look Back &lU'Charge paymems. But they will be able to do 60 only insofar ! as competitive conditions in the market would permit them to raise prices 
I independently of whatever actions are taken by their competitors. " 

I Further. the Look Back sUICbarges should not be tax deductible. Rather. the tax . 
treatment of the payment obligations under the proposed settlement should be based on the way 
in whkh closely analogous obligations are o:eated under c:unent tax law. 

! . 
I 

I • The Look Back surcharge is most closely analogous (0 a civil fine or penalty 
imposed under federal law in order to deter companies from engaging in 
conduct that violates public policy. 

• Under me Iruemal Revenue Code. DO tax deduction is allowed for civil fmes or 
similar penalties. such as treble damages for antitrust violations. '4 

• Moreover. manutactuten should not be permitted to act in concert to raise 
prices to offset the effect of the denial of tax deductibility. 

• The denial of tax deductibility. like the elimination of the automatic pass 
through, is necessary in order to bring the full deterrent impact of these 
payments home to the companies. 

I
···· .. 
. ". 

'3 Letislation that would go further and prohibit any attempt on the part of tobacco companies 
to ~ through Look Back surCharges would probably be futile unless the FDA is prepared to 
engag~ in comprehensive oversight of all tobacco company pricing decisions in order to 
deterniine that they are justified by costs other than surcharge payments . 

. I 
I 

,. ~ 26 U.S.C. §§ 162(f). 162(g). These Code provisions are a codification of rant Truck 
Renta&;. Inc. v. COmmissioner. 356 U.S. 30. 36 (1958). which reasoned that a truckilig 
company should not be allowed to deduct fines incurred for operating trucks in excess of state 
weigh! iimits because this would "frustrate state policy in severe and direct fashion by reducing 
the .~. of the penalty .• 

! , , 
I 
I , 
• 
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(2) Collective ResponsibUity for the Sun:ilarge. 

The Look Back surcharge in me proposed sealemeru is based on a principle of 
collective responsibility. The annual penalty is calculated on me basis of me collective 
perfonnance of me indusny each year in reducing underage smoking, wim the penalty then 
appomoned among companies according to their share of the total market (adult as well as , 
minor)' 

! i This collective responsibility feature establishes a "tragedy of the commons· in which 
each company. perversely. would have an incentive to increase rather than decrease its share 
of ~ underage market. The problem. in a nutshell. is that each company would capture the 
adde4 profits from increasiug its share of the underage market, but the penalties for this 
behayior would be spread among all companies in the industry. 

I 
A simple numerical example illustrates the problem, 

I . Assume that the tobacco market is served by twO companies. Compatty A and 
Company B. and that each' initially has 50% of bom the total and the underage 
market. , 

I . Assume further that in a certain year Company A adopts a marketing campaign 
to increase its share of the underage market .. It succeeds in capturing an 
additional 2 % of that market. which under the assumptions of the proposed 
seulemeru means an additional profit having a discounted present value of $160 
million. 

I 
I 

i 
I 

• Meanwhile. Company B adjusts its marketing strategy so as to reduce underage 
consumption of its prodUcls. It succeeds in achieving a reduction equal to2 % 
of me underage marlcet. This translates into a loss having a discounted presem 
value of $160 million. 

i • Assume further that the industry misses its target for reducing underage 
, smoking in this year by 1 %. This translates into a collective ~k Back 

SUICbaIge of $80 million. . 

• The financial consequences to the two coDlpani.es are set forth in Table 2. 
Company A, the bad corporate citizen, gets an additional profit of $160 million 
offset by a penalty of $41.6 million. for a net gain of $118.4 million. Company 
B. me good corporate citizen, experiences a loss in profit of $160 millipn 
augmented by a penalty of $38.4 million for a total loss of the $198.4 million. 
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Table 1 

· "Bad" Company A "Good" Company B 

S~ Market SharelS 50% 50% 
• Mar!cet share GainI(Loss) during Year 1 2% (2%) 
, 

MarJeet Share at Year 1 End 52% 48% 
. , 

Sun;harge ($80 million) Allocation (41.6) million (38.4) million 
• 

GaiIled/(Lost) Profits 160 million (160) million 

Netj::hange in Position in Consequence of 118.4 million (198.4) million 
~edlMarket Share and Surcharge 
Impqsition 

I , 
! The lesson of the existing Look Back surcharge program for tobacco companies could 

DOt be more inappropriate: It pays an individual company to be a bad corporate citizen· and to 
tIy to!increase its share of the underage market. A good corporare citizen which succeeds in 
reducing its share of that mari::et is penalized. Any legislation that incorporates the collective 
respo~ibility feature of the proposed Look Back surcharge is therefore unacceptable. 

, . The University of Michigan's Nationallflgh School Drug Use Survey, whose 
::~OIOgy the proposed settlement adopts for calculating both the base percemage and the 

perccn.tage of underage use,is not desigDed to measure undemge smoking by . 
manufacturing company. Nevertheless, we see no insuperable barrier to developing an 
accuxate national survey of Wlderage use by company. 

i 
! 
: . 
, 
I 
; 
,'.' 
• • 
i 

I 

For example, the CDC's Teenage Attitudes and Practices Survey (TAPS) has 
undertaken surveys of youth smoking by brand name.le 

Thus, either the University of Michigan survey method could be modified to 
measure underege use by brand, or a differem sampling method could be 
developed that would survey for underage use by brand. 

IS Thb hypothetical assumes that initially overall market share is equal to underage market 
share.! 

16 ce~ter for Disease Control, "Changes in the Cigarette Brand Performances of Adolescent 
Smok~rs - United States, 1988-1993,·93 MoIbidity and Mortality Wcc1dy Report 577-581 
(Au~t 19. 1994). 
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, 
: • Once underage use by brand is determined, it should be easy to calculate 

underage use by manufacturing company. 

: (3) Use of Profits Rather ThaD Social Costs. 

; The proposed Look Bilek surcharge is based on a principle of restitution of profits 
earned by tobacco companies in selling [0 the underage market. A more appropriate measure 
:~~~=~n a principle of intemalization of the social costs associated with use of 

I Requiring tobacco companies to disgorge the profItS they earn in ~Cing minors to 
tobacco products leaves them at best indifferent to whether or not youth smoking occurs. If 
the inbentives are to work. tobacco companies should be fon:ed to intemaIize the social costs 
associkted wirh underage smoking. Only by foxcing the tobacco companies to bear the social 
costs ~f underage smoking will they have the proper incentive [0 rake all measures which 
woul~ be socially justified to reduce these costs - including redesigning their products to 
increa:se quit rates or to lower the lifetime health risks associated with using their products. 

I 

I Social costs also provide a better measure than purely extema1 costs. 

I , . , 
I 

I . 

If this were an incentive program to reduce adult smoking, then perhaps an 
argument could be made that adult smokers are responsible for the costs that 
they and their families bear. The fact that tobacco pIoducts are higbly 
addictive, however,makes it difficult to asSume that even adults who start 
smoking have accurately calculated either the lifetime costs that they and their 
families will bear, or the "benefits" they derive from smoking. 

The Look Back program is not addressed to adult smoking, however. Rather, it 
is designed to create an incentive for companies to prevent smoking by 
adolescenTS, some ofwhom are 10 years old or youilger. 

• Given the immaDlrity and the limited expeiience of this cohan, it makes little 
sense to assume that adolescents have accurately accoUDted for the long-term 
consequences of this highly addictive product. • 

I We recommend that the social costs of underage smoking be determined by FDA using 
the "cjost of illness" methodology developed by Dr. Dorothy Rice and utilized by the CDC.17 

I , 
I 
I 

17 D.,. Rice, Estimating the Cost of Dlness, Health Economic Series, no. 6, DREW 
Publirtion No. (PHS) 947-6 (Rockville, MD: DepamnenI of Health, Education. and ~elfare, 

i (connnued .•• ) 
I 
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. • This method relies on two faCtors: the lifetime medical costs attributable to 
smoking and lost wages due to premature morbidity and monality. 

• This measure of social costs is thus conservative, since it does not attempt (0 

measure the value of lost years of life when wages are no longer being earned, 
loss of consomum to family members caused by premarure deaths. the COSts 

associated with second hand smoke. etc. 

I FDA should develop Ite costs of illness measure through ruiemaking. and should revise 
the nllplber periodically in oIder to reflect new data about medical cosm, quit rates, and so 
fu~. . 

• 

I 

I , 
I • 
I 

I 

This process of periodiC revision would provide a powerful incentive to 
companies not only to come up with new ways to prevent youth smoking, but 
also ways to reduce the lifetime costs of using their products. 

For this reason, the social COSt measure will provide indirect benefits to;adult . 
smokers as well as to adolescenrs who never stan smoking. 

I We have attempted to develop a preliminary estimate of the social cost measure under 
the COSts of illness methodology using conservative assumptions. 

I 

: 

• 
i • To do so, we adjusted the mOst recent cost of illness estimate published by the 
j CDCI' for wage and medical inflation. . 
I 

• We also adopted, to the extent possible, the same assumptions as to discount 
. rate, inflation, etc. as were employed in developing the 580 million life profit 

figure under the proposed serrlemenr 

• We assumed a period of SO years betWeen the time a smoker begins smoking 
and the onset of smoking-related disease. Some might argue that the period is 
significamly shoner.To the extent that it is, we have chosen to err on the 
cimservative side. 

.' (. !.continUed) 
1966~: D. P. Rice. T.A. Hodson. and A. N. Kopstein, "The Economic Cost ofDlness: A 
Replication and Update," 7 Health Care Financing Review, 61-80 (1985). 

! 
18 diller for Disease Control, "Medica1-Care Expenses Attn'butable to Cigarette Smoking -
UnitM States, 1993.·42 Morbidity and Mortality Wee\c:ly Repon 469-472 (July 8, 1994). 

! 
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I Following this approach, we estimate that the present value of the lifetime socia. cost 

of un<:!erage smoking would be within a range from $400 to $450 million for each percentage 
point by which the industry misses its target. 19 

, 

! • This figure is much larger than the expected profits figUre, for the simple reason 
! . "that the social COSts of smoking are so staggering in meir magnitude. 

• This figure thus underscores the gteat urgency, from a public healm 
perspective, in achieving rapid and permanent reductions in the incidence of 
underage smoking. Adoption of social COsts as me measure of the Look Back 

, sUrcharge would harness me energy of the industry to achieve those reductions. 

I AI. an alternative [0 the social cost measure, Congress could also consider adopting a 
meas~re of the Look Back surcharge based on me lesser of social costs or a multiple of profits. 

I • 
! 
! 
I 
I 

I 
• 

For example, the surcharge could be based on me lesser of (i) the lifetime social 
cost per pettentage point above me target, (ii) three times the lifetime profit per 
percentage point above the target, or (ill) the company's net profit from 
domestic tobacco sales for the year. 

Although a mixed rule lacks the conceptual clarity of the pure social cost 
measure; it neverrheless would also provide a strong incentive for tobacco 
companies to achieve the targets for underage smoking reduction. 

19 Following the cost of illness merhodologyt the CDC has estimated that the medical costs 
I . - _. . 

8~le to smoking in 1993 were $SO billion and that the lost wages associated with 
p e moxbidity and monality totaled $47.2 bWion in 1990. Adjusting these figures for 
wag~ and medical inflation, the total cost of smoking in 1996 would equal about S115 billion 
or ~. 72 per pack of cigarettes. According to the data used in the settlement to calculate the I '.' . 
average profit per underage smoker, an adolescent smoker can be expected to consume 23,129 
pacld over the course of his or her lifetime. This translates into a lifetime social "cost of 
$109'.169 per adolescent smoker. However, this figure must be disCOUnted, since the medical 
and productivity costs associated wim smoking illness tend to occur later in life. If we assume 
that, ion average, these costs are incurred 50 years after initiation, and discoUDl at 4 percent 
afterjinflation, then the present value of the social costs of smoking are $15,361 per adolescent 
smoker. Applying this to me penalty mechanism iii the Look Back provisions would increase 

• the penalty per percentage point of underage smoking above target from $80 million to $423 
millibn. 

I 
I ~ 

I , 
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I (4) The $2 DiDion Annual Cap • . 
i The $2 billion cap on annual iIldustIy Look Back penalties is unacceptable, especially if 

the program is reorieDled along the lines of a social cost internalization program, as described 
above:. 

I 
i 
I 

: . . 

• 

Even if the Look Back surc.barge payments could not be automatically passed 
through and were not tax deductible, the S2 billion cap would still represent an 
arbittaIy limit on the capacity of me SUIdwge program to impose on the . 
companies the full COStS of their actions. It would thus undercut their incentives 
to devise ways of inhibiting underage tobacco use. 

At an estimated social cost rate of betWeen S400 and $450 million per 
percentage point, the $2 billion cap would impose no additional penalty once the 
target was missed by 4.0 to 5.0%. 

1 We are not, however. inalterably opposed to a cap under any circumstances. Whether 
a capiis appropriate. and, if so, in what amount, depends on how other elemenlS in economic 
pictuie are resolved. 

I • 
, 
I 
; , , . 
• 

(5) 

Bowever. any cap should take the form of the "lesser of" altemative to the pure 
social cost measure of the surcharge (discussed at the end ofppint (c)·above). 

Such a cap would provide assurance that no cOmpany would face insolvency 
because of itS failure to meet the underage smoking targets. but would also 
preserve a very powerful deterrent. 

Rewards for Companies that Exceed the Targets. 

. The Look Back program. should contain a system of xewards for companies that exceed 
the stated targets. Those rewards. however, shoUld be based on achieving actUal ~ts, not 
~ding regulators that the company has acted in good faith and full compliance with the 
l~1 .. 

I . 
I 

The incentive system should be directed at stimnJarjng companies to do 
whatever it takes to lower underage smoking, whether mose steps are required 
by existing regulations or not. • 

:. For example, it may be that in aIder to discoumge youth smoking, companies . 
should Stop producing certain brands, ot should modify flavoring ingredients, or 
should stop seUing in certain types of retail outlets, or should launch their own 
counter-advertising campaign. None of these steps is mandated by the proposed 
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I 

settlement. However, each is somedting each tobacco company can do on its 
own initiative in oIder to reduce teen tobacco use of itS products. 

The abatement provision in the proposed settlement, in COnttasl, creates an 
incentive for companies to foster ~ appeaIl!llCe of ·corporate compliance" and 
to make elaborate presentations to regulators about corporate good faith. We 
believe thaI corporate compliance' programs can be valuable. but would urge 
that any incentive system be based on real resultS, not rhetoric. 

! In lieu of an abatement based on compliance with regulations and good faith, we 
recomfnend that provision be made for a sysrem. of monewy creditS for CO[I1panies that exceed 
the stalted targetS for reductions in underage smoking. 

i 
I . 
i Such a system of monetary credits, like the sutchaIge, should be based on costs .,.. in 

this clise the costs to the tobacco manufacruring company of exceeding the legislated targets. 
! , 
. . 
! 

: . 
I 
I 

I 

That cost is the foregone profit that the tobacco company would earn by 
attraCting additional underage smokers to its products. This figure is stated to 
have a present value of $80 million for the indUStly per percentage point of the 
underaged mar1cet served.' (The actUal number for each company should be 
determined by FDA through rulemaking.) 

Thus, while the penalty for failing to reach the target should be based on the 
costs to society (estimated to the S400 to $450 million per percentage point for 
the industry), the credit for exceeding dle target should be based on the costs to 
the company (estimated to be $SO million per percentage point for the industry). 

I A system of credits should also be designed in such a way 4lS [0 minimize any reduction 
in A.nD.ual Payments. . I .. . '. '. . 

: . 
i 
! 

I ! • 

Thus, we believe that any credits earned by tobacco companies should be offset 
. flISt apinst sUrcharge payments that have been made by other companies. 

" . 

Only if total credits for any year exceed total surcharge paymentS should credits 
result in a reduction in Annual Payment obligations.2O 

I 
20 Another way to avoid having credits reduce Amwal Payments would be to establish the 
Loo~ Back program as a system of transferable allocations. Each year, each tobacco company 
coulq be assigned an allocation based on its baseline share of the underage mar.\(et and the 
targ~ed reduction in underage use for that year. Companies that exceed this target would have 
extral allocation units left over, which could dlen be transferred to companies that fall short of !' (continned ... ) 
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. (6) Future Targets and Targets for Smokeless Tobacco. , , 
i We do not quarrel wilh the proposed settlement targets of 30%,50%, and 60% 

reduction over the first ten yeatS of the program. ZI 
I 

i I • These W'gets should be well within the reach of the tobacco companies. 

! • For example, our economic calculations suggest that if the price of a pack of 
cigarettes rises by $1.00, the econoinic disincentive to youth consumption may 
by itself allow !he companies to reach the initial 30% target in year five. 

But the targets should not be frozen at 60% for all years following year 10. 

• Freezing !he targets at 60% would mean that smoking by approximately 1.2 
million adolescents (not accounting for population growth) is contemplated to 
continue indefinitely. 

• Any legislation adopt£d should set an express goal of additional reduction in 
underage smoking over some reasonable inteIval of time. 

• FDA should be authorized to adopt further incremental increases in targets for 
reductions underage smoking after year 10, with an ultimate goal of eliminating 
all but an incidental levels of underage smoking by year 20. 

We also sec no justification for setting taxgetS for underage usc of smokeless tobacco at 
sUbsfntially lower levels than !he targets for underage use of cigarettes. 

I 

; . . . 

;. Maintaining different· targets for differem: tobacco products could result in 
i underage usc shifting from one nicotine delivery device to anOther . 
. .. 
I. . Smokeless tobacco prOducts should therefore be subject to the.same reduction 

targets,and the same general suucture of incentivC5, as are cigarettes .. 

. 2D (I . ued) l'.comm 
the~ target. Under such a system. the credit for exceeding the target would come in the form . 
of aipayment from another tobacco company, leaving the Annual Payments obligation 
UDtC!uched. 

i 
21 i'hese targets are not dissimilar to those endorsed by the Koop-Kessler Advisory 
Coqumttee.· ~ at 5 n.3. 
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:. To the extent that the lifetime social costs of using smokeless tobacco differ 
from the lifetime social costs of smoking. the surcharge payments for smokeless 
tobacco companies would be adjusted accordingly. 

I (7) The Role of the FDA. 

I In general we believe it is unwise for legislation adopting the Look Back surcharge to 
speci~ in great detail the methods of surveying for underage use. 

; 
. I , 

, 

i. 
I 
; 

I • 

I 

I • 
I 

i 
I 
I 

For example. it seems unwise to lock in by legislation the University of 
Michigan "MOnitoring the FUtUre" survey methodology. ~r survey methods 
may be developed in the future that render this obsolete. 

Similarly. it seems inappropriate to specify whether youth smoldng and 
reductions should be measured by daily smoking or monthly smoking. There 
are toO many complications here to resolve by legislation. Moreover. a 
consensus that one method is better than another or that yet a third method is 
preferable may emerge over time. 

Furthermore, we believe that questions about whether targets should be 
expressed as percentages of the youth- market or in terms of absolute number of 
underaged smokers should be left to agency determination. 

We agree with the proposed settlement that double counting of underage youths 
should be avoided. Again, however, this is the kind of technical problem that is 
best left to FDA resolution through ruIemaking. 

Rather .than legislate the details of methodology. the legislation should resolve the 
majot principles that would govern the Look Back progtalXl. and should leave the details to 
impl~entation of FDA through rulemaking. The major principles should be: . 

I. There should be no auto~tic pass through of the SUICharges in tobacco prices. , . 

I 
I 

I • 

I . , 
I , 
! 

i 
I 
I 
I 

I , 

• 

The surcharge should not be taX deductible. 

The surcharge should be based on the discounted total lifetime social costs of 
underage smoking. 

The surcharge should not be subject to any cap. except perhaps for a cap equal 
to multiple percemage points of profit or each company's total net profits from 
domestic tobacco operations for the year. 
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VI. 

I 
I 
i 

• There should be no abatement for coIpOrate compliance or good faith. although 
credits should be given to finns that exceed the targetS. 

I • The targets should continue to progress after year ten and smokeless tobacco 
. should be subject to the same targets as cigarettes. 

I Funding of Public Health Programs. 
! 
; The proposed settlement also provides for significant funding for various public health 

initiatives related to tobacco. Programs funded by the settlement include: 
i 

I • 
I . 
! 
; 

• 

• 

• 
i 
I • 
i 
I 

i : 
I , 

A Presidential Commission to direct tobacco-related medical research. 

Programs directed by HHS to reduce smoking. 

Payment of FDA's enforcement costs under the agreement. 

State and local govemmein community control efforts modeled after the 
ASSIST program. 

R.esean;h and development into methods for discouraging the use of tobacco. 

A public education program to discourage and de-glamorize tobacco products. 

Tobacco cessation progmns. 

Compensation for events and teams that lose tobacco sponsorship. 

I The funds made available for these pU1pO$eS range from $4.5 billion to $7.5 billion per 
year bver the first ten years of !he &CttIemcm. (A spread sheet showing the proposed allocation· 
of Almual Paymemsover the tim ten years is attac:hecl as ExIu"bit A to this Report). . I .. . ... . . . .. 

I· In addition, approxjm~telY 564 billion over the first ten years is not allocated by 
I the settlement. Presumably. substantial portions of these funds are allocated to 
I state govemmems for tobacco related health expenditures. 

I · Given the severe budget constraints that prevail in Washington and in most 
states. the generation of substantial sums of money for tobacco related research 
and education programs is clearly an important plus of the proposed settlement. 

I The monies allocated to these various programs vary widely .. Moreover. there is no 
indieation in the proposed settlement as to how the amounrs were selected. Five of the grant 
programs are described as being "recommended by the Attorneys General for consideration by 

I . , 
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.. 
the PfIlSident and the Congress.· This description suggests that the allocation of funds is open 
to adj~onent. , 

I We recommend four modifications in the allocation of funding under the proposed 
settlement. 

I 
I· 
i 
I 
, 

. Funds should be allocated to a program to provide uansitional relief to tobacco 
fanners who experience financial dislocation because of declining markets for 
tobacco leaf. One possibilitY would be a public program to purc.base tobacco 
farmland or tobacco crop allotments from farmers who wish to exit the tobacco 
market. 

. • As discussed more fully below, funds should be allocated to international 
organizations devoted to achieving reductions in tobacco consumption 
worldwide. 

: • Funds should be allocated to support smoking cessation programs in health care 
settings. Studies suggest that imervention in the form of counseling by 
knowledgeable professionals may be cost-effective in assisting smokers to quit. 2l 

! • Funds should be allocated to support comprehensive school health education 
from pre-kindergarten to grade 12 in all U.S. school distriCts. designed in paIt 
to emphasize the dangers and the addictive potential of tobacco use, 

, 

, 

i I More important than the initial allocation of funds, however, is the need to develop a 
governance mechanism for overseeing the expendirure of monies and to make changes in the 
allocation of funding over time. . 

I 
I • 
I 
I 

i 

Ideally. of course, the funds would be allocated where they would do the most 
good. 

A thoughtful allocation reqUiies a mechanism for selecting appropriate grant 
recipients. evaluating their perfomance, auditing the expendi1ureof monies, 
and so forth. ; 

2l S~ Agency for Health Care Policy and Research, Smoking Cessation, Clinical Practice 
GUidpline No. 18. U.S. Dept. of Health and Human Services AH CPR Pub. No. 96-0692 
(April 1996): K. Fiscella and P. Franks, ·Cost-Effectiveness of Transdennal Nicotine Patch as 
an A~junct to Physicians' Smoking Cessation Counseling.· 275 JAMA 1247-1251 (1996). 
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• Moreover, there should be a method for changing the allocation of funds over 
time, as experience and follow up studies show that greater benefits can be 
obtained from expenditures in some areas than in others. 

The best cmity to perform the functions of oversight and adjustment would be the U.S. 
Department of Health and Human Services (HIlS). . 

• An executive branch departmellt such as HHS, which is subject toPresidentiaJ. 
and Cougressional oversight and yet insulated from direct political influence, 
would strike a good balance. . 

• At the same time, a public-private partnership should be established by which 
HHS will consult with one or more private foundations or advisoIY boards in 
estabUsbing its oversight function and in maldng major decisions about 
reallocation of resources. 

• Decisions about 9dminist.ration of grants, evaluation of grant recipients, and 
changes in fllnding allocations (after an initial interval of, say, five years) 
should be informed, to the extent possible, by public health considerations 
rather than by interest group politics .. 

VII. Civil Liability. 

Although the provisions of the proposed settlement regarding resolution of pending 
litigation and reducing the potential liability of tobacco companies from future litigation are 
complex, the public health hnpiications of these provtslODS largely reduce to one overriding 
consideration: These provisions effectively eliminate the most significaJlt detencnt Cffects from 
civil liability , and hence any future incentive for the industIy to enter into further agreements 
expanding the regulatoIY regime tlui.t aPPlies to tobacco. Once the settlement is approVed, the 
tobacco companies will likely have no reason to retUrn to the bargaining table •. 

(1) Limitations on Liability. 

Perhaps the most important liability provisions are those that ban attorney general suits, 
class actions, joinder of multiple plaintiffs, consolidations, or actions by third party payoTS 
based on theories other than subrogation of individual claims. 

• In the fUture, individual plaintiffs will have to go it alOIIC against the tobacco 
companies. 
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I 

1 • , 
I 

I • 

! 

I • 

i 

In th~ past. tobacco companies have been highly 6UCCeSsful in defending against 
individual plaintiff suits. A major factor was their ability to concentrate heavy 
legal firepower defending these Suits, often wearing down plaintiffs before trial. 
When the tare case went to trial, tobacco companies were able to persuade the 
jury that the individual plainriff knew about the health risks of moking and 
voluntarily accepted the risks of smoking. Until very recently, tobacco 
companies prevailed in each and every one of these trials. 

What forced the companies to the bargaining table was the emergence in recent 
years of class actions and attorney general suits. Class actions, in panicular, 
focused attention on what the tobacco companies knew about their products, 
rather than on what individual smokers knew about the dangers of the products 
they chose to use. 

The proposed settlement, by requiring thaI all furore suitS be individual suits, 
allows the tobacco companies to return to a proveD, successful litigation 
strategy. 

I TIle ban on class actions or other types of joinder is reinforced by the proposed 
settlement's limits on individual recoveries. 

I 

I 
! 

• 

• 

. . 
I . 
I • 
; 

• 

A plaintiff s attorney will ordinarily take on a personal injury or products 
liability case only if it presems the prospect of a significant fiDancial recovery. 

The proposed settlement eliminates punitive damages (for pre-settlement 
conduct), which would be a sOliIce of a large recovery in an individual suit. 

In addition, recovery is capped at $1 million per plaintiff if the annll'! industry 
. cap (equal to 33% of the Base Amount) is exceeded. 

. . 

.. It appears that the proPosed settlement extinguishes causes.of action based on 
wrongful addiction or depelldence~ . 

Finally, the proposed settlement preserves uncl1aDged "applicable case law· 
under the Federal Cigarette Labeling and Advertising Act. This proviso 
presumably includes the Supreme Court's Cipollone decision, 23 which held thaI 
most causes of action based on failure to warn are preempted. 

23 €ipollone v. Liggett Group. Inc., 505 U.S. 504 (1992). 
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• Given these serious c:onsaaints on recoveries, individual plaintiffs may face 
difficulties finding eXperienced attorneys to bring suitS against tobacco 
companies. 

AI. a final proteCtion against significant liability. the proposed settlement puts an annual 
cap on total industry liability from all civil judgmentS equa1 to 33% of the Base Amount .. 

! 

i • This means total industty liability is capped at between S2 billion and $5 billion 
per year. 

• Moreover, 80 % of any settlem!mtS or judgments for any company may be 
credited against its Annual Payment obligations. 

• The net effect is that the maximum additional industry fmancial exposure to 
civil liability (beyond the regularly scheduled Annual PaymentS) is from $400 
million to $1 billion per year. 

• This figure is not materially different fiom the estimated $600 million per year 
that the industry currently is spending on litigation in defense costs. 24 

I Taken together, these changes eliminateS the most significant threats of future civil 
liability. 

I 
i (2) The Impact of Limitations 00 Liability. 

One consequence of the limitaIfuns on liability is dlat furore plaintiffs will have a 
sUbSfiultially more difficult tUne obtJIjning at least some of the compensation they nught have 
obtailied (most likely as a members of class actions) under pre-settlement law. 

i 
! 

i 
I 

• Some organintions will place significant wcight·on this factor. Consumer 
grOUP$, public interest laWyexs, and atIOmeyS for smotets DDt currently in 
litigation probably will regan! the reduced likelihood of compensation as a 
serious disadvantage of the proposecr settlement.· 

• One difficulty with placing too much weight on lost compensation, however. is 
that up to now no private plaintiff has ever collected from a tobacco company. 

• Consequently. the "loss" is a loss relatiVe to a projected furore state of litigation 
in which class actions. third party payor claims, etc. eventually start to produce 
recoveries or significant settlements from tobacco companies. Often losses of 

I 
24 "!How Badly is Liggett Getting Burned'? " Business Week. July 7. 1997. 
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i 

this 50ft - foregone opportUnities - are considered less troubling than 
deprivation of existing assets. 

. In addition. some persons may question whether tobacco plaintiffs are entitled to 
compensation. given the widespread. knowledge that smoking is dangerous. 

I From a public health·perspective, we believe the consequence that deserves greater 
wej~ is the de facto elimination of any deterrent effect from civilliabiliry. This will erase a 
powe~ incentive for the tobacco companies to desist from socially hannful practices. 

• 

• 

1 • 

If tobacco companies were to continue to face the threat of significant legal 
liability, it is difficult [0 predict theiT response .. That would depend in part on 
which legal theories (if any) led to recoveries. 

Some of the responses might include more elaborate ~ emphatic warnings; 
changes in marketing; changes in products; withdrawing products from the 
market; raising prices (to cover liability costs); and withdrawing from the 
market altogether. In other words, the responses might parallel, and 
conceivably could go beyond, what is required by 50tne of the regulations 
contained in the proposed settlement. 

In genetal, fear of civil liability is.probably a more powerful stimulus to change 
in corporate behavior than is regulation. But it is also a highly uncertain 
stimulus with effects that are very difficult to predict in advance. Further, 
change through litigation could take years. 

, . 
I 

We believe thaI the dramatic curmilm';"t of the deterrent effect of civil liability 
for tobacco companies should be counted a majorclisadvaiuagc of the proposed 
settlement. 

; 

, 
i 
! There is another consequence of the effective elimination of the mOst significant threats 

of c~illiability: It probably eliminates any further incentive· on the pan. of the tobacco 
comPanies to COOperate in forging a public regulatory, research, and education program to 
solvj: the smoking problem. 

: . 

• Thc primary reason the tobacco companies are at the bargaining table is that 
they apparently have become convinced that they face poteittially catastrophic 
civil liability. 

• In particular. it was the emergence of apparently viable class actions and the 
attorney general suits that made the difference. Suddenly the tobacco companies 
bad to consider the possibility thaI they could follow the asbestos industrY and 
the silicone breast implant industIy into banlauptcy. 
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I 
; 

• 

I I • The proposed settlement representS a critical opponunity to achieve fundamental 
strUctural changes in the regulatol}' ueatment of tobacco -- and an opportunity 
that in all likelihood will never be presented again. If the present settlement is 
approved with the liabillty limitations in their present form. the tobacco industry 
is unlikely to be in a similarly vulnerable position in the future. This of course 
only underscores the importance of maJcjng sure the settlement is structured 
correctly. . 

vm_/ Prese"ing The Integrity Of The Settlement. 

I This section briefly discusses some issues that conccm the settlement as a whole. 

! (1) Nonsigning Tobacco Manufacturers. 

I The proposed settlement recognizes the important question of how nonsigning tobacco 
co~es are to be treated. Of particular concern BIe foreign or new companies which could 
enter!the niarlcet and, if not burdened by the Annual Paymem obligations, might capture an 
increasing sh~ of the market and possibly destabilize the agreement. 

I 

i 

; . 
• 

I • 

I 
I 
I • 

i • 
• 

The settlement agreement provides that nonsigning manufacruring companies 
will be subject to the same regulatory oversight and access restrictions as 
signing companies. 

It also provides that they will be subject to a ·user fee" equal to the portion of 
the Ann~ Payments devoted to public health programs and federal and state 
enforcement .of access restrictions that they would have paid if they had signed 
the agreement (III.C.bullet 2.). 

In addition, nonsigniDg mUSt pay into an escrow acCount an amount equal to 
150% of the Annual Paymems rhat would be made by a signing company . 

. (minus the portion of !he ADnuaI Payments earmarked for public health 
payments and federal and state enforcement efforts). The escroW account is . 

- supposedly to satisfy potential judgments against such companies (which do not 
enjoy the limits on liability). If these companies are not found liable, however, 
the payments could sit in the escrow account, uncollected and gathering interest 
for 35 yeaxs. . 

Thus, in immediate fmancial terms, the nonsigning companies must pay a 
substantially greater atnount of money in order to participate in the market than 
the signing companies will pay. 
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I 
I· Finally. the proposed settlemem opens up distribw:ors IUld retailers who handle 

DOnsigningCOmpanies to potential civil liability (distributors and retailers who 
handle signing company products are given full immunity from suits). 

: The provisions directed 81 oonsignin& companies function as barriers (0 entry that lock 
in the ~rrent major manufacturing companies as a permanent oligopoly. For two reasons. this 
is undesirable from a public health perspective . 

• 

: . 
I 

. One is that nonsigning companies may challenge these barriers on constitutional 
grounds. or possibly on the ground thaI they violate international trade 
agreements (such as GATT or NAFTA). The barriers thus increase the risk of 
legal challenges and potential invalidation of a key provision of the proposed 
settlement. 

Moreover. new entry could be desirable insofar as the new entl'lllltS seek to 
market products that have reduced health risks or that provide an effective 
substitur:e for the use of tobacco products. 

: Accordingly. the provisiOns dealing with nonsigning companies should be structured in 
such ~ way as (0 produce "a level playing field" between signing and nonsigning companies. 

i 
~ • Specifically. the provision establishing an esctow requirement should be 

amended to require posting of fimds equal to 100% of the signing company 
Annual Payments. not 150%. 

• Further. distributors and retailers.who deal in the products of nonsigning 
manufacturing companies should be relieved of liability. as in the case of 
signing companies. 

(2) Enforcement Of Consent Decrees. 

: As discussed above in connectio~ With the adVCnising restrictions. the proposed 
settlc!ment contemplates that many of ils provisions will be inCotporated. both in legislation and 
in cdnsent decrees. 

I 

I 
I • This is important because the consent decree provisions might survive if the 

legislation is struck down .. 

• Also. consent decrees have certain enforcetnent advantages - a party can return 
to the court that entered the decree and get an injunction preventing the enjoiried 
party from violating me decree. or an order holding a violating party in 
contempt. 
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I 

I 
f 
I The proposed settlement contains provisions indicating that the consent decrees will be 

enter~ in state coun. This makes sense. given that the attorneys general brought the lawsuits 
being settled in smte coun. But it raises certain potential problems. 

First. what abOut those states that do tlOtjoin the agreement? 

I 
; . The proposed settlement suggests that a contractual ·protoCol" will be adopted 

to handle this situation. but the precise mechanics of how this would work are 
not spelled out. I 

i • 
i • 
• It may be apPIopriate to condition the stateS' receipt of funding provided under 

the settlement upon their agreement to entering into binding consent decrees. I , 
I 
I 

: Second. how can the federal government enforce the consent decrees? 
; 
I 
: • We would prefer that the United States Depanment of Justice as well as state 
. attorneys general have the power to enforce the consent decrees. 

• It is not clear that the proposed settlement would provide for this. If not, a 
mechanism should be devised that would allow the federal government to 
become a party to the consent decrees. with full enforcement rights. 

,(3) Severability. 

; Whenever complicated regularory legislation is enaCted and constitutional cbal1enges to 
porti9ns of the legislation are a possibility. it is wise to attend to the "severability" question. . 

I 

! • . If a provision of a statute that is struCk down is seveiable, then invalidation of 
the provision does not affect the remainder of the statute. 

; 

I • But if a provision of a statute that is struck down is not severable. then 
. invalidation of the provision means the whole statute falls. 

i A strong severability clause should be included in the legislation. making clear that if 
any provision is declared invalid, the constitutionality of the balance of the stanne is not 
affected. 

I (4) Global Extension. 

International issues are not covered by the proposed settlement. A truly comprehensive 
discUssion of tobacco control policy would address the rapid growth in tobacco use around the 

I 

worJd, with especially alarming increases in developing counmes. To some extent, these 
I . 
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• 
I ., . 

I 
conce$s can be addressed within the framework of the settlement. In other respects they are 
best approached through other initiatives. 

I 

, , 

I . 

; Steps that can be taken within the framework of the settlement include: 

Allocation of funds from the Public Health Trust or other appropriate sections 
of the settlement to the World Health Organization (WHO). to be dedicated to 
the developmem. adoption, and enforcement of the WHO Framework Tobacco 
Control Convention. surveillance systems to monitor international morbidity and 
mortality. and other tobacco control initiatives. 

: 0 Allocation of funds from the settlement for federal agency use in international 
tobacco control efforts. 

! Other initiatives apart from the settlement by the federal government might include: 

• - ~-. 
An Executive Order to all appropriaIe federal agencies to promote actively the 
'adoption of U.S. domestic tobacco control standards as minimum policies 
throughout the world. Tools for achieving this objective would include export 
initiatives. Aid for International Development programs. and other 
communications and information programs. An international summit of health 
ministers should be convened in 1998 to discuss tobacco control issues. with a 
follow-up meeting at the World Conference on Tobacco and Health in the year 
2000. 

o 

I 
, 0 

I 

An Executive Order forbidding the U.S. Txade Representative. the Department 
of Commexce, U.S. embassies, or other government agencies from interfering 
in any efforts by foreign national govenunents to curb tobacco use. 

An Executive Order making all U.S. government facilities, worldwide. smoke 
fiee. ". 

Imposition of penalties on U.S. companies that participate in or support 
international tobacco smuggling, including reintroduction to the U.S. of 
cigarettes tnade for export. 

The American Medical Association will support the above initiatives in international 
toba:cco use prevention and control, and will work for their implementation with the 
international medical and public health community. including the World Medical Association. , 

I 
J 

i 
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IX. IRecoDUDendatioas. . 

I The proposed settlement is a promising beginning. It lays out an internalJy coherent 
system of regulatory reform, financial incentives, and relief from civil liability. The overall 
des~ of the settlement establishes a ftamcwork: that can be used to achieve real. permanent. 
and m,ajor public health benefits. On the other hand. cenain cri.tical changes must be made in 
pottiof1s of the proposed settlement if this goal is to be realized. 

I 
j (1) Essential Changes. 

! Two changes in panicular are essential if the settlement is to achieve the public health 
goals /we have set out. 

i 
. The FDA must be gi ... en the same authority over tobacco products that it bas over 

olba! "drugs" and '!devices" under the Food, Drug and Cosmetic Act - with the sole 
exception of the 1% year moratorium on taking ac:tiOll to implement a problbitiOD of 
traditional tobacco products or the elimination of nicotine from tobacco products. 

. . 
; This modification should be implemented througil the following revisions to the 

prop?sed senlemenr. or Iheir equivalent: . 

• 

1 • 

• 
· , 

• 

There should be a constructional principle indicating that FDA has full authority 
over all tobacco productS and other nicotine delivery ·devices unless a specific 
exception is expressly set forth in the legislation. 

The settlement should be clarified by eliminating any language that suggestS that 
( FDA authority to regulate tobacco products is limited in ways other than the 12 

year moratorium. 

FDA should be permiaed to ~ the same procedules, and.itS decisions should 
be subject to the same standard of review. that generally apply UDder the Food. 
DlUg and Cosmetic Act. . ;, 

The definition of "tobacco product" should be clarified to include pipe tobacco, 
cigars, and any other tobacco product. 

The Look Back surcharge program must be redesigned so as to provide significant . 
finimclal incentives for each tobacco company to achieve the targets for reduction in 
underage tobacco use set forth in the proposed settlement. . 

i 
! 
: This modification should be implemented through the following revisions to the 

proposed settlement. or their equivalent: 
I 
I 
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~l,o~ Back ~e payments should not be ~~t to llie automatic pass 
through and should not be tax deductible. 

• '. The Look Back surcharge payments should be assessed against each individual 
\ GOmpan~ based on ted . ons in underage use achieved by that company. They 

: J /1ould not be assessed .;the basis of collective industty'responsibility, 

.. . The Look Back s e payments should be based on the discounted present 
. value of the lifetime s 'fo.., ial costs of tobacco use, not restitution of profits. 

i • I The $2 billion cap on dunna! stUCharge payments should be.eliminared. Any cap 
should be based on a multiple of company profits from underage use or on total 
company,lrofits in the domestic market, 

, 
I 

; . 
I Tobacco companies thaI exceed the targets should be given a financial credit. 

t There should be no abarement for compliance wilh regulations and corporate tt. good faith. . 

(2) k.· Strongly Recommended Changes. { 

! In addition to the foregoing essential changes, we strongly recommend the ~owing 
addi~Onal changes in the proposed settlement'l?" 
,. ~ . 

!. The price of cigarettes should be targeted to rise by abOUt $1.00 per'pack, as 
opposed to the $0.62 per pack projected under the proposed settlement. This 

I. can be accomplished by an increase in the cigarette excise tax, by upward 
.! (Jl ad~us..tmentS. in the A~ Pa~, or by modifications in the tax treatment of 

• i' \ =:::=~~i~eIY to'ti~ th~ ~:ets of~e ~k Back 

. I 
I • 

I 
i , , 
, . , , 

f progmn after the ten year period addressed by the proposed settlement, with an 
. ultimate goal of teducing UDderage tObacco use to incidenta1levels . 

... The preemptive effeCt of'fedcrafyoutlraccess JeStrictitms should-be narrowed 
and clarified so that stateS and local governments may irilpose civil sanctions on 
tobacco retailers beyond the federal minjmum. 

l 

The preemptive effect of ~ advertising restrictions should be narrowed and 
clarified so that states and local governments may regulate local advertising and 
marketing and may impose counter-advertising requirements on tobacco 
companies, 
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• The restriction on advertising to tombstone-only format should be extended to 
all publications. 

• A federal agem:y (such as HHS), in consultation with knowledgeable private 
entities, should be given overall responsibility for disbur!;cment of the Public 
Health component of the Amwall'llyments, including OVelSight of gIant . 

recipients and authority to make adjustments in allocations in future years. 

• The provisions regarding nonsigning companies should be modified so as to 
avoid erecting unnecessary barriers to new enI:ry. 

• The Look Back progzam should have targets for reduction of underage use of 
smokeless tobacco identical to the targets for reduction in underage smoking. 

(3) Recommended Changes. 

We have throughout this docun;lent recommended a number of other clarifications or 
refinements in the proposed settlement. These include the following: 

• The prohibition on sponsorship should be clarified to preclude tobacco company 
sponsorship of computer software, Internet, or video programming that 
glamorizes the use of tobacco. 

• The flow of funds from tobacco companies to the states should be structured so 
that federal Standards for state licensing Stabiles and enforcement programs can 
be adopted as conditions attached to federal flmding, 

• States should be expressly permitted to make it a crimibal or civil offense for 
any person, not just a retailer,to sell tobacco products to a minor. 

I Federal enclaves and facilities, including mijitaly.bases and hospitals, should be 
required to comply with state aIid loc&l. regulations regarding access to tobacco 
products, and tobacco sales at federal facilities should.be subject to fedeIBl taxes . 
equal to those that prevail in the local area. 

• The antitrust exemption for collective price setting by tobacco companies should 
be clarified to prohibit companies from taising prices to profit nwrimizjng 
levels. 

• Portions of the Public Health component of the Annual Payments should be 
allocated to (a) providing transitional relief to displaced tobacco fanners; (b) 
providing funds to the World Health Organization for the development of a 
Framework Tobacco Control Convention and other international tobacco control 
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initiatives, and to federal agencies for' use in intemational tobacco control 
efforts; (c) providing funds to suppon tobacco cessation programs in health care 
settings; and (d) providing funds for mandated comprehensive school health 
education focusiDg in part on the dangers of tobacco use. 

• Distribution of funds to states should be conditioned on each state, including 
states that have not sued the tobacco companies, entering into a consent decree 
embodying the provisions of the settlement. 

• The federal government should become a pany to the consent decrees, with full 
enfon:ement power. 

• The legislation implememing the senlement should include a strong severability 
clause. 

If the changes that we have advocated or equivalent changes are adopted by Congress, 
the Task Fon:e believes that the proposed settlement would be a major turning point in the Iife- . 
or-d~th snuggle to reduce tobacco use. The American Medical Association pledges to devote 
its resources toward securing the adoption of these changes. The AMA also stands ready to 
work;in any constructive capacity with the parties [0 the settlement, members of Congress, and 
the Atiministration in order to realize what could be a landmark achievement. 

I 
I 
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Tobacco Settlement: Payments and Distributions Durin!! First Ten Years (Figures In Billions) 

E I I Y I Y 2 Y 3 Y .. Y 5 Y 6 Y 7 yay 9 Y 10 T I nac men ear ear ear ear ear ear ear ear ear ear 0 
. - .. - -_ . _ . ...• 

1~'" \"00; 11S0~+''': ._. - ... 
Base Amount 6.000 7.000 8.000--" 10'.000-' 10.000 12.500 12.500 

. - .. _ ... -
.. 

Public HeaHh ::;omponent 2.500 2.500 3.500 4.000 5.000 2.500 2.500 2.500 0.000 :).000 2S.t 
, .... -' .. --- .. -_ ........ _----_ .. · . 

TOlal Payme.llts. 10.00 8.500 9.500 11.500 14.000 15.000 15.000 15.000 15.COO 15.000 15.000 143~ - . . -- .- .... _ . . _ .. -
; , 

- Proposed!lses 
"'---'-,.- .MO ___ •• -- =t= .. --- I-- ". '. __ ..•. _ .. .. .- . ..-

;ARS Tobacco Reduciion 
..... ---,'. __ . .. .'--'" , 

Program 0.125 0.~25 0.125 0.225 0.225 0.225 0.225 0.225 0225 0.225 1.9 ... . - ._-_ . .. _. __ ... .. 

FDA Costs & Gra<lts , 0.300 0.300 0.3:10 0.300 0.30C 0.300 0.300 0.300 0.300 0.3CO 3.0 , 
" . .. ..... .-- ...... _ .. _- .......... -

1~lale&LOCal lo~aCDD 

Control Erforts 0.Q75 0.075 0.100 0.125 0.125 0.125 0.125 0.125 
, 

0.125 0.125 1.1 

TobacDD Research 0.100 0.100 0.100 0.100 0.100 : 0.100 0.100 0.100 0.100 0.100 1.0 

[i:OsrSponsofsnrp 
.- j - .. - .. ... . .... 

I 

Compensation 0.000 0.075 0.075 0.075 0.075 0.075 0.075 C.07S 0.075 0.075 0.6 
I . · P'UDIIC t:.auca:;on AntI- , 

-obacoo Campaign 0.500 '0.500 0.500 O.SOO 0.500 0.500 0.500 O.SOO 0.500 0.500 5.0' · .. __ . ... ... . .. " 

IioDaroo Use-cessation 
i .. -.. -_.- --. . ..... 
I 

Program 1.000 I 1.000 1.000 1.000 1.500 1.500 1.500 1.500 1.500 1.500 I 13.C • . ... 
I 

Pubfic Health Trust Fund 2.500 ! 2.5CO 3.500 4.000 5.000 2.500 2.500 2.500 0.000 0.000 25.( _. .. . - -_ ... 

!se'ttlenieniILlIIgatlon 
... 

I i ..... . .-, , 

~Il ; 1.584 1.848 2.112 2.640 2.640 , 3.300 3.300 . 1-_3.300 3.960 3.960 2U . 

·1 
. .. -

TDial Proposed -
... ... . --- .- _. . ... 

Expenditures 6.184 6.523 7.812 8.965 10.465 8.625 . 8.625 8.625 6.785 6.785 79.J .. _-" .. - .... " " -_ .. --
... . . --_ .. 

; 
_ ..... _--_. 

"-"'-.~ 

Unallocated Pavments 10.000 2.316 2..977 3.688 5.036 4.635 6.376 I ·6.375 6.375 11.2111 S.21S 64.1 
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ISSUE Koop-Kessler AMA ACS AHA ALA 

Overall Congress should reject the Settlement is a landmark effort Settlement is a great start for Settlement is not perfect but Settlement as written will 
Position settlement and legislate a that would generate far more $ providing revenues for public could help to significantly not protect the public 

strong tobacco policy. It for public health activities than health programs. No single reduce tobacco use. health. Industry can 
does not need the Congress would ever appropriate. piece of federal legislation manipulate gaping 
industry's help or Preferable to the uncertainty and will solve America's tobacco loopholes. 
permission to do this. delay of litigation. problem. 

Priority -5 Goals: -Strengthen FDA jurisdiction -Expand authority of FDA -Complete authority for FDA -No changes or limits on 
Issues \. unhampered FDA -Increase Look Back penalties -FDA must have all over tobacco products and FDA authority 

regulation of nicotine fivefold documents relevant to the nicotine -No immunity or limits on 
2. prohibition of industry -Increase of $1 per pack public health. -No immunity for past industry's liability 
efforts to target kids -Make smokeless tobacco Look -Increase settlement criminal wrongdoing -Comprehensive ad 
3. stiff penalties for Back targets identical to smoking payments to produce at least -Harsher Look Back penalties restrictions that the 
targeting kids targets a $2 per pack increase -Full and open· disclosure of industry can't get around 
4. smoke-free public -Allow FDA to tighten Look -No tax-deductibility all documents that relate to creatively 
places Back targets after 10 years -Increase Look Back health issues -Much higher Look Back 
5. excise tax to fund -Expand ad restrictions to allow penalties -Prevent industry from penalties 
education and cessation only black/white "tombstone" ads escaping obligations and -Zero tolerance for ETS 
programs for all publications liability through bankruptcy -Disclosure of documents 

-Do not preempt stricter state shielded by attorney-client 
-Increase of at least $2 per sanctions on retailers privilege 
pack -A morally acceptable 

export policy 
-No tax-deductibility 

FDA -Make explicit FDA's -FDA should have same authority -Authority for FDA to -Complete authority over -No changes to FDA 
Regulation unlimited authority to as for drugs and devices. develop tough performance tobacco products and nicotine authority 

regulate and phase out -FDA should be able to use same standards that aim to reduce -Eliminate excessive - No formal rulemaking 
nicotine and remove other procedures (notice and comment) or eliminate any constituent, bureaucracy requirement 
ingredients that contribute and standard of review (arbitrary including nicotine and that -More resources -No obligation to prove 
to the initiation of and and capricious) that generally apply from the effective date -Concerned about formal unlikelihood of black 
dependence on tobacco apply under FDCA. of the act rulemaking and black market market 
products -12-year moratorium on complete -No formal rulemaking requirements - Industry should not be 
-Time limits or ban of nicotine; allow interim -Eliminate heightened allowed to designate any 
moratoriums on FDA restrictions. standards of proof and ingredient a confidential 
activity should be flexible FDA's black market trade secret. 
to accommodate advances obligation 
in science, infonnation. 
and health policy. 
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ISSUE Koop-Kessler AMA ACS AHA ALA 

Look Back -Adopt stronger targets: -No automatic pass through -Increase penalties Penalties in the settlement -Individual company 
15%-30% from years 1-5, -No tax deductibility -Eliminate 75% rebate should establish the floor-- accountability for 
and then 40%-65% from -Penalties should be assessed -Eliminate $2 billion cap make them more severe. reduction 
years 5-10. against each individual company -Reduction targets for Amounts should be adjusted -Additional nonfinancial 
-No cap on penalties for based on its own reductions in smokeless tobacco should be annually to reflect the most penalties like more ad 
failure underage use the same as for cigarettes, current data on teen smoking. restrictions 
-Increase penalties: if -Increase penalties from $80 because its use among -Defme "reasonable 
industry misses target by 5 million to $400-$450 million to teenage boys has outpaced available measures" in 
points, it should pay 5 force industry to internalize social their use of cigarettes. detail, so industry can't get 
times the sanction costs of underage use the 75% rebate easily 
-Assess compliance and -Eliminate $2 billion cap 
penalties on a company- -Eliminate 75% rebate; add a $80 
by-company basis million credit for each extra 

percentage point of reduction 
-Give FDA authority to tighten 
targets after 10 years 

Document Industry must disclose all No recommendation. Dr. Lonnie -Streamline 3-judge panel Full and open disclosure of all Streamline/eliminate 
Disclosure documents that: Bristow has said that the 3-judge procedure documents that relate to health overly time-consuming, 

-reveal public relations, panel procedure is acceptable. -Industry must show why a issues bureaucratic review 
advertising, marketing, document should not be mechanisms like the 
promotion, and political disclosed document-by-document 
activities -FDA must have all review of privileged 
-are improperly shielded information relevant to the records by industry 
by attorney-client privilege public health and the lawyers. 
-reveal all technical and development of reduced risk 
health/safety data tobacco products. 
-indicate industry 
strategies for targeting kids 
and minorities 
-show health effects of 
ETS 
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ISSUE Koop-Kessler AMA ACS AHA ALA 

Immunity Congress does not know Immunity to class action suits and No recommendation. No immunity to either -Adamantly opposes any 
enough of the industry's punitive damages is a major companies or their agents for immunity or limits on the 
secrets to grant it any drawback of the settlement. Class past criminal wrongdoing. No industry's future liability 
immunity. Preserve all actions draw attention to industry statement regarding bans on -No cap on damages 
avenues of litigation, both deceit, whereas individual suits class actions or punitive -No ban on class actions 
civil and criminal. focus on plaintiff's personal damages. -No limits on punitive 

responsibility. Punitives are the damages 
major source of large recovery -Requiring public to 
for plaintiffs--without them, there accommodate corporate 
is no incentive for individual wrongdoing sets a 
suits. Free of the fear of liability, dangerous precedent. 
industry won't change its bad 
behavior. 

Size of -Excise taxes should be Increase of at least $ I per pack is -Payments are too small-- Aggressive enalment of Tax provisions that make 
Payments! dramatically increased and necessary-- would result in a 15% either the payments or excise federal and state excise taxes every penny tax-deductible 
Price per should be indexed to reduction in overall consumption tax should produce a $2 must be maintained. make things too easy for 
Pack inflation (studies show $2 and a 33% in youth consumption. increase in price per pack. the industry. 

per pack or more may be -Tax deductibility of 
appropriate). payments makes things too 
-Financial punishments easy for industry and 
should not be considered decreases federal revenues. 
ordinary business expenses 
and tax deductible 
-Demand more money--
the industry will boom 
under the current 
settlement as it is already 
targeting \8-24 year-olds. 



ISSUE Koop-Kessler AMA ACS AHA ALA 

ETS Ban ~moking in: No recommendation. By No recommendation. It is No preemption of stronger Settlement should protect 
-all work sites enacting the Smoke-Free good that the provision local and state policies. restaurant, bar, and 
-all places of public Environment Act of 1993, the would not preempt more OSHA standards are the hospitality workers who 
assembly settlement would achieve more stringent state or local laws minimum that must be met. are most at risk for passive 
-outdoor areas where than would stand alone restricting smoking in public smoking disease. 
people assemble, like legislation. places. Advocates zero tolerance 
service lines, arenas for tobacco smoke. 
-schools- inside and 
outside 
-all forms of public 
transportation, including 
flights going in and out of 
U.S. 
-all federal workplaces, 
including branches of 
military and V A hospitals 

Farmers -Blue-ribbon panel should Congress should use settlement No recommendation. Set aside a portion of excise No recommendation. 
recommend short- and funds to establish a public taxes to provide tobacco-
long-term strategies to program to purchase tobacco producing communities with 
reduce tobacco states' and farmland or tobacco crop economic development 
communities' dependence allotments from farmers who assistance and opportunities 
on the crop. want to leave the tobacco market. for crop diversification. 
-Industry should fmance an 
economic assistance and 
development fund to help 
tobacco farmers and non-
farm industry workers fmd 
alternatives. 
-More settlement funds 
should go to farmers and 
less to trial lawyers. 
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FDA Lb6KbA()~""'" 

AMA RECOMMENDA nONS 

PROPOSED TOBACCO SETTLEMENT 

• A governmental agency 
should have responsibility 
for the public health aspect 
of funding, including asset 
allocation and expenditures 

• 

AJ)~~~IsIN6r ·· .••• · .••.••••••. /l ,/i PRoMoti6N\ ..•.... .i; 

States and localities shouid • Only black/white 
"tombstone" advertising 
should be permitted 

be authorized to enact laws 
that are more stringent than 
federal tobacco controlla~s 

• State and local governments 
should be permitted to 
regulate advertising and 
marketing 
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PRO\"SION AMA 

TOBACCO PRICING • Increase price of • 
cigarclles by SI per 
pack 

··lncreasctax,Q[ 
.. Increase annual 

industry payment, Q[ 

- Modify tax 
deductibility of 
annual paymcnl 

FUNDS DISBURSEMENT • A governmental 
agency should have 
responsibility for the 
public health aspect 
of funding, including 
asset allocation and 
expenditures 

PREEMPTION • States and localities • 
should be authorized 
to cnact laws that nre 
more striugent than 
federal tobacco 
control la .vs 

ADVERTISINGI • Only black/white 
PROMOTION "tombstone" 

advertising should be 
pennitted 

• State and local 
governments should 
be permiUed 10 

regulate advertising 
and marketing 

2 

ORGANIZATIONAL COMPARISONS 

ACS ALA AliA 

Raise federal excise • I "crease excise taxes • Increase excise truces 
tax to $2 per 
pack/raise smokeless 
tobacco tax 
proportionally 

NO POSITION NO POSITION • . Funds should be 
handled by 
organizations 
independent of 
tobacco industry 
innuence 

States and localities • Slates and localities • No preemption of 
should be authorized should be authorized sales, marketing. 
to enact laws that are to enact laws that are tobacco use laws or 
more stringent than more stringent than clean indoor air 
federal tobacco federal tobacco restrictions 
control laws control taws 

NO POSITION • Comprehensive 
.dveni~ng and 

• NO POSITION 

marketing restrictions 

• Black/white depiction 
of product 
package only 

ACPM 

NO POSITION 

NO POSITION 

NO POSITION 

• Total ban on all • 
tobacco product 
advertising and 

. promotion 

AAP 

NO POSITION 

NO POSITION 

, , 
I 

NO POSITION 

I 
I 

I 

Total ban on all 
lobacco 'prod ucl 
advertisipg and 
promotion 

0 

AMA =.American Medical Association 

ACS = American Cancer Society 

ALA = American Lung Associ.tion 

AliA = American Heart Association 

ACPM = American College of Preventive 
Medicine 

AAP = American Academy or Pediatrics 
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ORGANIZATIONAL COMPARISONS 

PROVISION AMA ACS ALA AHA ACPM AAP 

FDA • Same authority over • Maintain FDA • . No changes to FDA • Complete authority • Authority to regulate • Authority to modifY 
tobacco products that authority over authority over tobacco the manufacture, sale. nicotine and other 
it has over other tobacco products, including labeling, distribution, cigarette ingredients 
·'drugs" and "devices" • No increased nicotine regulation and marketing of without increased 

• No increased regulatory burdens tohacco products regulatory burden 
• Same regulatory regulatory burdens 

process applies as • Delete 12-year 
with other • Delete 12-year provision 
drugs/devices provision 

• 12-year moratorium 
on complete ban of J 

nicotine; interim 
nicotine restrictions 
allowed 

LooK BACK • Provides significant • Provide economic • Increased financial • Current penalties as a • Strengthen financial • Strengthen 
financial incentives incentives to ensure penalty "floor" for future penalties penalties/enforcement 
for each tobacco industry compliance action 
company to achieve • Consider non· • Consider non· • Company specific 
cuts in youth smoking • No annual cap or financial penalties financial sanctions penalties 

rebate 
• Penalties based on • Assessments against • Begin penalties in • Begin penalties in 

lifetime social cost of • Assessments against individual companies year 2 year 2 
tobacco use· individual companies 

• Not tax deductible 
• Penalties not tax 

deductible 

• No annual cap 

• No rewards'for 
companies that 
exceed target 

• Assessments against 
individual companies 
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AMERICAN MEDICAL ASSOCIATION 

The FDA must be given the same authority over 
tobacco products that it has over other "drugs" and 
"devices" under the Food, Drug and Cosmetics Act, 
with the sole exception of the 12-year moratorium on 
the prohibition of traditional tobacco products or the 
elimination of nicotine from tobacco products. 
• There should be a constructional principle 

indicating that FDA has fu II authority over all 
tobacco products and other nicotine delivery 
devices unless a specific exception is expressly set 
forth in the legislation. 

• The settlement should be clarified by eliminating 
any language that suggests that FDA authority to 
regulate tobacco products is limited in ways other 
than the 12-year moratorium. 

• FDA should be permitted to use the same 
procedures, and its decisions should be subject to 
the same standard of review that generally apply 
under the Food, Drug and Cosmetic Act. 

• The definition of "tobacco product" should be 
clarified to include pipe tobacco, cigars, and any 
othe, tobacco product. 

AMERICAN HEART ASSOCIATION 

FDA must be guaranteed complete authority over 
tobacco products, including nicotine, and must be 
provided appropriate resources to carry out its 
regulatory role. 

ORGANIZATIONAL COMPARISONS 

FDA 

AMERICAN CANCER SOCIETY 

The FDA procedural hurdles' are wholly unjustified. 
The ACS recommends: 
• Authorize FDA to develop performance standards 

designed to reduce or eliminate any constituent, 
including nicotine; 

• Delete 12-year provision and apply a single 
standard that applies from the effective date ofthe 
Act; 

• Eliminate proposed heightened standard of proof 
and allow traditional administrative law to apply; 

• Delete requirements that FDA demonstrate that 
modifications in tobacco products will not result in 
significant contraband; and 

• Include regulation of cigars and pipe tobacco 

AMERICAN COLLEGE OF PREVENTIVE 

MEDICINE 

The FDA must have the authority to regulate the 
manufacture, sale, labeling, distribution, and marketing 
of tobacco products. 

AMERICAN LUNG ASSOCIATION 

AMERICAN THORACIC SOCIETY 

No changes to the FDA's current authority or limits on 
future authority are acceptable. FDA's hands should 
not be tied with increased regulatory "hoops and 
ladders." Nicotine is the reason people become 
addicted to cigarettes and it must be cut as soon as 
practicable. 
• Delete 12-year provision 

AMERICAN ACADEMY OF PEDIATRICS 

FDA should be able to modity the amount of nicotine 
and other harmful ingredients in tobacco products 
without being exposed to complicated regulatory. 
judicial, and legislative maneuvers. 

J 
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AMERICAN MEntCAL ASSOCIATION 

The Look Back surcharge program must be given real 
teeth. If the tobacco industry is to be relieved of any 
significant civil liability and if FDA jurisdiction is to 
be subject to a 12-year moratorium on nicotine 
elimination, it is essential that financial incentives be 
put in place that will guarantee significant reductions 
in underage smoking and smokeless tobacco. 
• Look Back surcharge payments should not be 

subject to tlie automatic pass through and should 
not be tax deductible. 

• Look Back surcharge payments should be 
assessed against each individual company based 
on reductions in underage use achieved by that 
company. They should not be assessed on the 
basis of collective industry responsibility. 

• Look Back surcharge payments should be based 
on the discounted present value of the lifetime 
social costs of tobacco use, not restitution of 
profits. 

• The $2-Billion cap on annual surcharge payments 
should be eliminated. Any cap should be based on 
company profits from underage use or on total 
company profits in the domestic market. 

Credit for compliance with regulations and corporate 
good faith should be replaced by rewards for 
companies that exceed the targets in any given year. 

AMERICAN HEART ASSOCIATION 

The penalties outlined in the settlement should serve as 
a noor for Congress in determining how much the 
industry should pay if youth smoking does not 
decrease by specified amounts. 

ORGANIZATIONAL COMPARISONS 

LOOK BACK 

AMERICAN CANCER SOCIETY 

There is no economic incentive to ensure the industry 
will meet the targets. The ACS recommends: 
• Raise the targets for smokeless tobacco to same 

level as cigarettes~ 
• Impose a surcharge on each tobacco company 

based on brand-specific youth consumption; 
• Eliminate the rebate provision to avoid 

undermining the intent and effectiveness of the 
look-back provision; 

• Add language to explicitly authorize state and 
local governments to use minors in compliance 
checks; 

• Require sales data, by brand, in order to evaluate 
performance by individual companies; and 

• Eliminate the $2 billion cap. 

Raise the federal tobacco excise tax to $2 per pack of 
cigarettes with a proportional increase on smokeless 
tobacco products. 

AMERICAN COLLEGE OF PREVENTIVE 

MEDICINE 
The industry must be held accountable for meeting 
targets for youth reduction in tobacco use, starting in 
year 2 and increasing every year thereafter. Strong 
financial penalties ancllor other regulatory sanctions 
must guarantee the accountability of the industry's 
compliance to such objectives. 

2 

AMERICAN LUNG ASSOCIATION 

AMERICAN THORACIC SOCIETY 
The penalty is not strong enough and should be made 
company-specific, so no company would be tempted 
to do less than its share. Nonfinancial actions also 
should be taken, including "plain packaging" and a 
ban on al advertising by the offending company. 

AMERICAN ACADEMY OF PEDIATRICS 

The penalties/enforcement measures for reducing 
children's tobacco use are not sufficient. The academy 
supports the recommendation by the Advisory 
Committee on Tobacco Policy and Public Health. 
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AMERICAN MEDICAL ASSOCIATION 

The price of cigarettes should be targeted to rise by SI 
per pack, as opposed to the S.62 per pack projected 
under the proposed settlement. This can be 
accomplished by an increase in the cigarette excise 
tax, by upward adjustments in the Annual Payments, 
or by modifications in the tax treatment of existing 
annual payments. 

AMERICAN HEART ASSOCIATION 

The settlement should not preclude the use of tax 
policy to further decrease consumption of tobacco 
products, particularly among the nation's youth. 
Aggressive enactment of federal and state tobacco 
excise taxes must be maintained 

ORGANIZATIONAL COMPARISONS 

TOBACCO PRICING 

AMERICAN CANCER SOCIETY 

Raise the federal tobacco excise tax to S2 per pack of 
cigarettes with a proportional increase on smokeless 
tobacco products. 

AMERICAN COLLEGE OF PREVENTIVE 

MEDICINE 

NO POSITION 
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AMERICAN LUNG ASSOCIATION 

AMERICAN THORACIC SOCIETY 

Increase excise taxes 

AMERICAN ACADEMY OF PEDIATRICS 

NO POSITION 
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ORGANIZATIONAL COMPARISONS 

FUNDS DISBURSEMENT 

AMERICAN MEDICAL ASSOCIATION AMERICAN CANCER SOCIETY 

A federal agency (such as HHS) should be given NO POSITION 
overall responsibility for disbursement of the Public 
Health component of the Annual Payments, including 
oversight of grant recipients and authority to make 
adjustments in allocations in future years. 

AMERICAN HEART ASSOCIATION AMERICAN COLLEGE OF PREVENTIVE 

MEDICINE 

Funds should be handled by organizations independent NO POSITION 
of tobacco industry influence. 
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AMERICAN LUNG ASSOCIATION 

AMERICAN TIIORACIC SOCIETY 

NO POSITION 

AMERICAN ACADEMY OF PEDIATRICS 

NO POSITION 
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AMERICAN MEDICAL ASSOCIATION 

The preemptive effect of federal youth access 
restrictions should be narrowed and clarified so that 
states and local governments may impose civil' 
sanctions on tobacco retailers beyond the federal 
minimum. 

AMERICAN HEART ASSOCIATION 

ORGANIZATIONAL COMPARISONS 

PREEMPTION 

AMERICAN CANCER SOCIETY 

States and localities should be authorized to enact 
laws that are more stringent than federal tobacco 
control laws 

AMERICAN COLLEGE OF PREVENTIVE 

MEDICINE 

AMERICAN LUNG ASSOCIATION 

AMERICAN THORACIC SOCIETY 

States and localities should be authorized to enact 
laws that are more stringent than federal tobacco 
control laws 

AMERICAN ACADEMY OF PEDIATRICS 

Settlement must not preempt the initiation, adoption NO POSITION NO POSITION 
and/or enforcement of state or local laws that are more 
comprehensive/severe in reducing sales, marketing, 
and use of tobacco products, and restricting smoking in 
public places. 

5 
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AMERICAN MEDICAL ASSOCIATION 

ORGANIZATIONAL COMPARISONS 

ADVERTISINGIPROMOTION 

AMERICAN CANCER SOCIETY AMERICAN LUNG ASSOCIATION 

AMERICAN THORACIC SOCIETY 

The preemptive effect of federal advertising NO POSITION Advertising must be more comprehensively restricted 
because tobacco companies will find creative ways to 
get around piecemeal restrictions to market their 
products. as has been done in other countries trying 
this approach. Restriction examples include: 
publications with more than 15% youth readers; no 
ads. marketing or promotion campaigns; other 
publications black/white depiction of product and 
package only; and an end to payments to 
entertainment/sports figures to smoke in "public" or in 
the course of their professions. 

restrictions should be narrowed and clarified so that 
states and local governments may regulate local 
advertising and marketing and may impose counter-
advertising requirements on tobacco companies. 

Only black and white "tombstone" advertising should 
be permitted. 

AMERICAN HEART ASSOCIATION 

NO POSITION 

AMERICAN COLLEGE OF PREVENTIVE 

MEDICINE 

Advertising and promotion restrictions must be 
increased to provide for a total advertising ban 
covering all tobacco products. 

6 

AMERICAN ACADEMY OF PEDIATRICS 

Supports a ban on all tobacco product advertising. 
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INTRODUCTION BY THE CO-CHAIRS 

On May 22,1997, a bipartisan group of Members of Congress asked us to 
convene a committee on national tobacco policy. In response to this request, we formed 
the panel that has met as the Advisory Committee on Tobacco Policy and Public Health. 
This Committee is composed of representatives of some of the major public health groups 
that have been leaders in the debate on tobacco control. The selection of organizations to 
be represented was an especially difficult task, inasmuch as so many highly qualified 
groups with great expertise are involved in tobacco control; nevertheless, in order to 
make the Committee of manageable size, we made hard choices to limit the number of 
members and urged them to consult with a wide range of other organizations and experts. 

The Committee has as its mission the development of a comprehensive and 
rational public health policy toward tobaccO, containing clear goals and principles, in 
order .to provide a benchmark against which future public and private activities can be 
measured. 

The Committee has met three times, each time in open session, on June 5, June 
18, and June 25. To conduct its work, the Committee resolved itself into five task forces 
on overlapping topics: 

• Regulation of Nicotine and Tobacco Products (Chair. American Cancer Society) 
.• Youth and Tobacco (Chair: American Academy of Pediatrics) 

• Performance Objectives Subgroup (Chair: Partnership for Prevention) 
• Current Users of Tobacco Products (Chair: American Medical Association) 
• Environmental Tobacco Smoke (Chair: American Lung Association) 
• Future of the Tobacco Industry and Tobacco Control Efforts (Chair: Advocacy 

Institute) 

These task forces conferred independently and made their preliminary reports to the 
Committee. Each report was discussed in open session and amendments were made. 
Revised reports were developed and summarized. 

We believe that this finaI report speaks loudly for itself, but it is perhaps 
appropriate for us to note here what this report does not speak to. This is not a report on 
past actions of the tobacco industry or on the harm that it has done. It is not intended to 
recommend how tobacco litigation or compensation programs for past injury should be 
handled. It is not a report on liability for the past. 

Rather, in keeping with the Congressional charge, this is a blueprint for the future 
. of tobacco policy and public health. It is neither incremental nor utopian. The plans 
outlined are ambitious but they can be achieved within a short time. 
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Most of all, this report is a document intended to look fOlWard, and to move the 
Nation from its past injuries to future good health. Its recommendations are to ensure 
complete ability for the FDA to regulate nicotine and tobacco products, to prevent our, 
children from starting to smoke, to treat those already addicted to tobacco, and to protect " 
nonsmokers from involuntary exposure to smoke. These are the goals for which all new·, 
policy should aim. Any approach that fails these goals fails the Nation and fails the 
future. 

We ,fully recognize that there are billions of dollars at stake here in hospital bills, 
compensation, and liability costs. While these are important issues, we believe that this 
debate about the past should not distract us from solid plans for the future. Not one of 
those compensatory dollars will be well spent if our children repeat their elders' mistakes, 
if adults continue their addiction, or if we all have smoke in our faces. As the national 
debate about tobacco continues, we urge all sides to keep their eyes clearly on this 
extraordinary opportunity for change. 

What follows is a sununary of the major recommendations of each of the task 
forces. An appendix has been included that contains the full final report of each of the 
task forces. 

We want to thank and acknowledge our colleagues who have joined us for this 
, daunting task in such a brief amount of time. We appreciate the expertise, commitment, 
and labor that have been contributed. We are confident that our work together will 
change the debate for the better. 

C. Everett Koop, M.D., Sc.D. David A. Kessler, M.D. 
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

THE REGULATION OF NICOTINE AND TOBACCO PRODUCTS 

BACKGROUND 

"(N]icotine in cigarettes and smokeless tobacco has the same phannacological 
effects as other drugs that FDA has traditionally regulated.'" Indeed, it is ackncwledged 
that nicotine is extremely addictive and that "the vast majority of people who use 
nicotine-containing cigarettes and smokeless tobacco do so to satisfY their 'craving for the 
phannacological effects of nicotine; that is, to satisfY their drug-dependence or 
addiction. "2 Many would argue, therefore, that the regulation of nicotine and its delivery 
is itself the most essential element of tobacco control activities. 

Other components oftobacco smoke are also toxic" The tar, carbon monoxide, 
and additives contained therein are dangerous to the health of those using tobacco and 
those around them. 

RECOMMENDATIONS 

Regulatory Polig 

• FDA should continue to have authority to regulate all areas of nicotine, as 
well as other constituents and ingredients, and that authority should be 
made completely explicit. 

• FDA should continue to have the authority to phase out nicotine and 
remove ingredients that contribute to the initiation of smoking and 
dependence on cigarettes and other tobacco products (including smokeless 
tobacco, pipes, cigars, and roll-your-own tobacco), and that authority 
should be made completely explicit. 

• There should be!lQ limitations on or special exceptions to FDA authonty 
to regulate nicotine, other constituents, and ingredients of tobacco 
products and such a no-limitations policy should be made completely 
explicit. 

, 61 Fed. Reg. 168,44661 (1996). 

2 [d. at 44636 (comments of the American Heart Association, the American Lung 
Association, and the American Cancer Society). 
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• The FDA should continue to have authority to regulate further nicotine, 
other constituents, and ingredients as the evidence suggests. The best 
science, information, and health policy (and not an arbitrary deadline) 
should drive FDA regulatory timing and that authority should be made 

, completely explicit. 

• The FDA should have the authority to test nicotine levels by brand, based 
on the best science and that authority should be made completely explicit. 

• Regulation of non-tobacco mcotine delivery devices (e.g., nicotine, 
patches, nicotine gum, nicotine inhalers, etc.) should be done in a manner 
that does not make the development and sale of less hazardous systems 
difficult and that encourages maximum overall reduction in disease. 

Research Policy 

• FDA should have the authority and funding to conduct research on 
nicotine and other components of tobacco products. 

• International exchange arid scientific conferences on nicotine and other 
components of tobacco products should be convened among private 
industry researchers and public researchers (such as those from the FDA, 
the CDC, the Nlli, and the WHO). 

• Research should be conducted on the effects of nicotine in children and 
adolescents. 

Fiscal Policy 

• FDA should be adequately funded to carry out its regulatory, enforcement, 
public education, and research activities. 

4 
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

YOUTH AND TOBACCO 

BACKGROUND 

More than 90 percent of people who will ever smoke on a regular basis begin 
doing so prior to the age of 19. Each day, some 3,000 children take up the habit; the 
average age at which they begin is approximately 12-1/2, although many decide to smoke 
earlier if they are able. While these children start to use tobacco for a variety of reasons, 
very quickly they become addicted to the nicotine present in the product, and studies 
show clearly that children have just as difficult a time quitting as do adults. 

There are a number of reasons why children begin to use tobacco. Among these 
are the remarkably effective advertising and promotion by the tob'acco industry and, for 

, many young people, perceived benefits from the use of tobacco" be they adult privileges, 
appealing images, or the opportunity for rebelliousness. 

RECOMMENDATIONS 

Regulatory Policy 

• Sate and distribution of tobacco products to persons under age 18 should 
be prohibited. 

• Specific and increasingly stringent targetS for the reduction of tobacco use 
by children and adolescents (also known as "performance standards',) 
should be established and become binding on the tobacco industry by 
brand within the next two years.3 Failure by the tobacco industry to meet 

3 In its deliberations, the Advisory Committee recommended that a ten-year plan be 
established that is at least as strong as the following: 

At the end of Reduction target 
Year 2 15% 
Year 3 20% 
Year 4 25% 
Year 5 30% 
Year 6 40% 
Year 7 50% 
Year 8 55% 
Year 9 60% 
Year 10 65%. 

5 



these targets should result in predictable financial penalties sufficiently " ," 
severe to act as a strong deterrent to continued failure. 

• Included within this recommendation are such specific proposals as: 

• Penalties should be structured so that failure to meet the targets 
directly reduces total revenue and affects total shareholder value. 

• Such penalties should not be arbitrarily limited or capped. 
• Additional non-financial penalties should be imposed if tobacco 

companies fail to meet such targets. 
• Penalties should be assessed, to the maximum extent feasible, on 

a company-by-company basis. 
• Similar goals and penalties should be established for smokeless 

tobacco and other tobacco products. 

• Marketing, promotion, and advertising of all tobacco products directed at 
persons under age 18 should be banned. 

• Included within this recommendation are such specific proposals as: 

• Services, goods, and other items that carry tobacco brand names, 
logos, or imagery should be banned. 

• Sponsorship of any athletic, social, or cultural events using the 
name of tobacco products present or futUre should be banned. 

• Promotion in public entertainment, including product placement 
in movies and television should be banned. 

• Sales and distribution of tobacco products through means that might make 
them available to underage nsers should be prohibited. 

• Included within this recommendation are such specific proposals as: 

• Sales oftobacco products through vending machines, mail order, 
Internet and other electronic systems, and self-serve displays 
should be banned. 

• Sales of tobacco products near schools, playgrounds, and 
other areas where children congregate should be banned. 

• Sales oftobacco products near health care facilities should be 
banned. 

• The distribution of tobacco products through free samples or 
through individual or small sales should be banned. 
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• States should license all participants in tobacco sales (e.g., 
manufacturers, distributors, wholesalers, importers, etc.), and 
penalties for violations of sales to minors should be strict enough 
to ensure compliance with the law. 

• Both State and Local governments should be allowed to enforce 
violations of such restrictions and licensing requirements. 

• The warning and product content labeling on all tobacco products should 
be strengthened. 

• Schools and other child-service institutions should adopt and enforce a 
"zero-tolerance" policy against tobacco use that applies to both minors and 
employees . 

• Included within this recommendation are such specific proposals as: 

• A zero-tolerance policy should apply not only at school or on
site, but also to all sponsored events and other sanctioned 
activities. 

• A zero-tolerance policy should include the banning of the 
wearing and carrying of clothing and other items that include 
promotional material for tobacco products .. 

Public Education and Other Public Health Policy 

. • Broad programs of counter-advertising should be required in all media 
markets and should be fimded or supported by the tobacco industry. 

• Schools should implement the Centers for Disease Control and Prevention 
guidelines to prevent tobacco use and addiction. 

• Schools should institute comprehensive tobacco prevention programs from 
pre-kindergarten through 12th grade, and such programs should be fimded 
or supported by the tobacco industry. 

• IMP ACT and ASSIST grants' programs should be continued and 
strengthened. 

, IMP ACT grants are administered by the Centers for Disease Control and Prevention. 
ASSIST grants are administered by the National Institutes of Health. 

7 



... , ... ,." ... , .• ,.,.,.,."""><).,,,,,, .. ,,,.;,, ..... , 
. 

~---'. '. ~ . 

• Partnerships betweeri public entities (such as schools) and businesses' .... 
should be instituted to help achieve continued reduction in underage use of 
tobacco products. 

• Health care providers should be educated about effective means to prevent 
children from beginning tobacco use. 

• Tobacco use by children and adolescents should be included as an 
outcome measure in assessing the quality ofheaJth care services (e.g., in 
HEDIS and other NCQA reviews). 

Research Policy 

• Research should be conducted on the reduction of underage tobacco use . 

• Included within this reco=endation are such specific proposals as 
research on: 

Fiscal Policy 

• Methods of identifying children who are likely to begin (or 
increase) use of tobacco products. 

• The effectiveness of current prevention and education efforts on 
youth .consumption. 

• Children's and parents' attitudes and beliefs about tobacco use 
and the perception of risk, understanding of addiction, and the' 

. long-term consequences of tobacco use by children. 

• Excise taxes on tobacco products should be dramatically increased and 
should be indexed to inflation. S. 

• Fines from performance standards violations should not be tax-deductible. 

• Fines from performance standards violations should be used to support 
activities to reduce tobacco consumption, with emphasis on activities 
designed to reduce consumption by children and adolescents. 

5 Economic analyses suggest that children's use of tobacco is significantly affected by 
price increases of $2 per pack or more. 

8 
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• The enforcement of regulations and the initiation of public education, 
public health; and research efforts should be funded by these excise taxes, 
fines from perfonnance standards violations, and by other funds from the 
tobacco industry. 

• A new non-profit corporation to support tobacco prevention and control 
programs should be established in the private sector and should be funded 
by the tobacco industry, by excise taxes, and by fines from performance 
standard violations. The start-up of the non-profit corporation and its 
educational aCtivities should begin at the earliest possible time. 

9 



SUMMi\Ry OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

CURRENT USERS OF TOBACCO PRODUCTS"· . 

BACKGROUND 

Some 50 million Americans are now addicted to tobacco. One of every three 
long-tenn users of tobacco will die from a disease related to their tobacco use6 Nicotine, 
a major constituent of tobacco, is highly addictive and "cigarettes and other forms· of 
tobacco are just as addicting as heroin and cocaine .... "7 Similarly, withdrawal from this 
addiction is like withdrawal from other highly addictive substances. About 70 percent of 
smokers want to quit, but less than one-quarter are successful in doing so. 

The Agency for Health Care Research and Policy has issued smoking cessation 
clinical practice guidelinesB that layout recommendations' for pnmary care clinicians, 

. smoking cessation specialists, and health care administrators, insurers, and purchasers. 
These guidelines are often cited as the framework for providing and evaluating smoking 
cessation services. 

In a separate but related area, it should be noted that cigarette-caused fires are the 
leading cause of deaths from residential fires. It is argued that many such fires could be 
prevented by changes that would reduce the burn characteristics of cigarettes. 

RECOMMENDATIONS 

Regulatory Poliey . 

• Coverage for tobacco use cessation programs and services should be 
required under all health insurance, managed care, and employee benefit 
plans, as well as all Federal health financing programs (e.g., Medicare and 
Medicaid). Such coverage should be provided as a lifetime benefit rather 
than as a one-time opportunity to "kick the habit." 

6 Coalition on Smoking OR Health, Protecting Our Families and Children from Tobacco: 
Public Policy Activities of the Coalition on Smoking or Health for 1995 and 1996,2 (1996). 

7 Addiction Research Foundation, Facts About Tobacco, 2 (undated)(citing the United 
States Surgeon General's 1988 Report on Smoking). 

B Agency for Health Care Policy and Research, Smoking Cessation (Clinical Practice 
Guideline, Number 18) (1996) (reprinted in 275 J.A.M.A. 16 (April, 24, 1996». 
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Tobacco use cessation programs and services should be available to adults, 
adolescents, and children who are addicted to tobacco products, regardless 
of their insurance status or ability to pay. 

Public Education and Other Public Health Policy 

. • The smoking cessation guidelines issued by the Agency for Health Care 
Policy and Research9 should serve as the cornerstone for health care 
providers engaged in clinical practice. 

• Courses on the prevention, treatment, and control of tobacco use, 
including cessation, should be made a part of the core curriculum in the 
edhcation of health professionals. 

• Tobacco use cessation programs and services should be made widely 
available. Specific cessation programs and services should be developed 
for specific populations, including children, women, racial and ethnic 
minorities, and individuals with limited literacy. 

• Substantial public education efforts designed to infonn tobacco users 
about both the health hazards of tobacco and the availability of tobacco 
use ceSsation programs and services should be undertaken. 

• Policies designed to reduce the number of fires caused by tobacco 
products should be developed and implemented. 

Research Policy 

• Research efforts designed to evaluate the effectiveness of tobacco use 
cessation programs, services and therapeutics should be undertaken. 

• Research projects should include work on smokeless tobacco and cigar use 
as well as cigarette smoking. 

• Research projects should focus on the development of tobacco use 
cessation programs and services for pregnant women, children, and 
adolescents. 

9 Agency for Health Care Policy and Research, Smoking Cessation (Clinical Practice 
Guideline, Number 18) (1996) (reprinted in 275 I.A.M.A. 16 (April, 24, 1996)). 

11 
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• Research efforts designed to evaluate the effectiveness of public education 
and public health policies in successfully encouraging current users of 
tobacco products to attempt cessation efforts should be undertaken. 

Fiscal Policy 

• Tobacco use cessation programs and services should be funded or 
supported by the tobacco industry at a level sufficient to ensure that they 
are provided universally and in a manner most likely to prove effective. 

• Research efforts related to the development of effective tobacco use 
cessation programs and services should be funded or supported by the 
tobacco industry. 

12 
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

ENVIRONMENTAL TOBACCO SMOKE 

BACKGROUND 

Second-hand or environmental tobacco smoke (ETS) is no longer considered just 
an unpleasant side effect of cigarette sinoking. Scientific evidence now indicates that 
nonsmokers become seriously ill or die because of exposure to the toxic smoke produced 
by other people's active smoking and the U.S. Environmental Protection Agency has . 
classified ETS as an agent known to cause cancer in humans.10 ETS is believed to cause 
tens of thousands of deaths each year and to cause or exacerbate cardiovascular and 
pulmonary illnesses in hundreds of thousands additional individuals. . . . 

. ETS is of particular concern with regard to children. Children are powerless to 
control their exposure to ETS and yet, because of their young age, are most adversely 
affected by exposure to this agent. The EPA estimates that exposure to ETS from parental 
smoking alone causes as many as 300,000 lower respiratory infections per year in infants 
under the age of 18 months. 11 

Efforts to control second-hand smoke have been undertaken at Federal, State, and 
Local levels of government. The Federal government has banned smoking in federa\1y
assisted programs for children and on domestic airline flights. Forty-eight States and the 
District of Columbia have enacted laws that, in some way, restrict smoking in public 
places .. Local governments have usually led the way in these efforts; over 800 local 
communities have adopted significant restrictions on smoking in public places and 
workplaces. 

RECOMMENDATIONS 

Regulatory Policy 

• Legislation or regulations should be enacted and enforced ·by Local, State, 
and Federal governments to eliminate exposure to second-hand smoke . 

• Included within this recommendation are such specific proposals as: 

10 U.S. Environmental Protection Agency, ReSJlitOlY Health Effects of Passive Smoking: 
Lung Cancer and Other Disorders, (Dec. I 992)(EPA /600/6-90/006F). 

11 [d. 
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• Smoking should be banned in all work sites and in all places of 
public assembly, especially those in places in which children are 
present. 

• Smoking should be banned in outdoor areas where people 
assemble, such as service lines, seating areas of sports stadiums, 
and arenas, etc. 

• Schools should be required to be 100 percent smoke-free in all 
areas of their campuses. 

• Smoking should be banned on all forms of public transportation, including 
bus, train, commuter services, and flights originating in or arriving at the 
U.S. 

• Smoking should be banned at all Federal workplaces, including branches 
of the military and the Department of Veterans' Affairs and its hospitals. 

. Public Education and Other Public Health Polic;y 

• A comprehensive public education and public awareness program about 
the dangers of ETS should be funded and implemented by Local, State, 
and Federal levels of government. 

• State and local school boards should revise school health education 
programs to include information on ETS and its health effects. 

Research Polic;y 

• Federal health agencies should complete a risk assessment of the 
cardiovascular effects ofETS. 

Fiscal Polic;y 

• Economic incentives for smoke-free workplaces should be developed . 

• Included within this recommendation are such specific proposals as: 

• Insurers should be encouraged to take into account worksite 
smoke-free policies in assessing appropriate premiums for health 
insurance, business insurance, and workers' compensation 
coverage. 

14 



SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

THE FUTURE OF THE TOBACCO INDUSTRY AND 

TOBACCO CONTROL EFFORTS 

BACKGROUND 

This task force reviewed three basic areas and made recommendations regarding 
each one. The three areas were: (1) common threads of domestic tobacco control efforts 
that cut across all other task force recommendations; (2) activities to aid those Americans 
who will be disadvantaged through no fault of their own by tobacco control policies; and 
(3) U.S. activities that can assist in tobacco control internationally. 

In the first area, it is clear that many of the problems identified by the other four 
task forces have common sources and potentially conimon solutions. Most of these task 
forces made recommendations, for example, opposing peremption of State and local 
standards. Rather than repeating these proposals in each task force summary, these 
suggested actions are consolidated here: They should be read to be a part of each task 
force, unless specific circumstances dictate a narrower approach as reflected in the 
respective task force summary. 

In the second area, this task force reports that tobacco farmers and farm 
communities are at severe economic risk as comprehensive tobacCo control policies take 
effect. Most Americans consider the tobacco farmer to be as much an economic victim as 
a participant in the manufacture of tobacco products and support government efforts to 
help tobacco farmers find other means of making a living. 

In the third area, this task force focused on the need for international tobacco 
policy to which the U.S. could make a substantial contribution. According to the World 
Health Organization, in the early 1990's, tobacco use caused three million deaths a year 
worldwide; WHO goes on to project that within the next twenty to thirty years, this 
number will rise to ten million deaths a year, with 70 percent of those deaths occurring in 
developing countries. Many of these deaths and projected deaths can be attribute<! to the 
increasingly aggressive marketing efforts of U.S.-based transnational tobacco companies. 

15 
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RECOMMENDATIONS 

Tobacco Control Efforts 

Regulatory Policy 

• Any Federal or State regulation oftobacco products should contain 
unambiguous non-preemption provisions, expressly clarifying that higher 
standards of public health protection imposed by State and Local 
governments are preserved. 

• Federal, State, and Local tobacco control regulations should be 
. aggressively enforced and such enforcement activities should be fully 
funded and supported. 

• All currently available avenues of litigation, both civil and criminal, must 
'be fully preserved. 

• All elements of Federal, State, and Local tobacco control policies should 
be enforceable through lawsuits sought by individual citizens. 

• All internal. tobacco company documents that bear upon the public health 
must be disclosed . 

• Included within this recommendation are such specific proposals 
as: 

• Disclosure of the companies' and their affiliates' public relations, 
advertising, promotion, marketing, and political activities. 

• Disclosure of all information inappropriately shielded by an 
assertion of attomey-client privilege. 

• Disclosur~ of all ~echnical and health/safety data (with a 
possible exception for those true trade secrets that the 
companies can clearly establish have no health 
implications). 

• Disclosure of all information related to marketing, 
including opinion and behavioral research; and the targeting 
of children, women, and racial and ethnic minorities. 

• Disclosure of all documents relating to the effects of 
second-hand smoke. 

[6 
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• A Federal oversight board should be established to investigate all matters 
relating to public health and tobacco proqucts and the tobacco industry . 

• Included within this recommendation are such specific proposals 
as: 

Research Policy 

• The board should have investigative authorities, including 
subpoena power, necessary to investigate all matters regarding 

. tobacco policy and public health. 

• The collection and analysis of comprehensive data on tobacco use, 
behavior, attitudes (at national, regional;state, and local levels) should be 
funded or supported. 

• Federal agencies and their partners should support programs to research, 
develop, and disseminate information regarding innovative interventions, 
including demonstration projects for implementing effective interVentions. 

Fiscal Policy 

• Significant excise taxes (indexed to inflation) should be imposed upon 
tobacco products, both as a means of reducing consurnption12 and as a 
means of raising revenues as one source of support for tobacco control 
activities. 

• All tobacco control activities (including education, counter-advertising, 
smoking cessation, etc.) funded or supported in whole or in part by the 
tobacco industry should be developed and implemented in a manner 
entirely independent of the industry. 

• Fines, punitive damages, and other forms of financial punishment imposed 
on the tobacco industry and its affiliates should not be recognized as an 
ordinary business expense and should not be tax-deductible or given other 
special tax treatment. 

12 Economic analyses suggest that children's use of tobacco is significantly affected by 
price increases of $2 per pack or more. 
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• Fines collected for failure to meet performance standards or violations of 
sales and promotion restrictions should be used for tobacco control 
activities. 

• Funding for Federal, State, and Local tobacco' control activities (including 
regulation and enforcement activities) should be sufficient to allow the 
effective conduct of such efforts. 

• Funding for nongovernmental tobacco control activities should be 
sufficient to allow the effective conduct of such efforts. Particular 
emphasis should be placed on community programs for racial and ethnic 
minorities. 

• Future smoking cessation programs and services should be entirely 
financed by the tobacco industry, regardless oflocation of service delivery . 
or initial source of payment. Individuals and third-party payors (both 
public and private) should receive full reimbursement (or subrogation, as 
appropriate) for the costs of all future smoking cessation programs or 
services, without restriction on extrapolation, aggregation, or other means 
of consolidation. 

Tobacco Farms and Farm Communities 

Public Education and Other Public Health Polir;v 

• A blue-ribbon panel should be established to oversee tobacco growing, 
manufacturing, and marketing policy, including the history of domestic . 
and foreign tobacco purchases. This panel should provide both short~ and 
long-term strategies for reducing the dependence oftobacco-growing 
States and communities on tobacco, including recommendations for the 
provision of economic development aSsistance. 

Fiscal Polir;v 

• An economic assistance and development fund should be 
established (and funded by the tobacco industry) to assist tobacco 
farmers and their communities in developing alternatives to 
tobacco farming. Economic conversion funds should also be 
provided to assist tobacco manufacturing workers and related non
farm workers. 

• Federal price support programs for tol1acco should be eliminated. 
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International Tobacco Policy 

Regulatory Poliey 

• The U.S. should actively promote tobacco control worldwide . 

• Included within this recommendation are such specific proposals 
as: 

Research Poliey 

• The U.S. should actively promote the global adoption of 
U.S. domestic tobacco control policies through all appropriate 
international activities. 

• The U.S. should support the development and implementation of 
tobacco control activities by mnltilateral organizations, including 
the Pan-American Health Organization, the World Health 
Organization, UNICEF, and the Framework Tobacco Control 
Convention. 

• The U.S. should support the development and implementation of 
tobacco control activities by non-gove=ental organizations. 

• The U.S. should support bilateral and multilateral treaties 
making the Framework Convention legally binding on all 
countries. 

• The U.S. should remove tobacco products from Section 
301 of the 1974 Trade Act and should prohibit U.S. gove=ent 
interference in international activities or the national tobacco 
control activities of other countries . 

• The U.S. should support the development of a non-gove=ental 
International Tobacco Control Commission, governed by public 
health leaders. Such a commission would (1) monitor 
international control efforts; (2) develop uniform standards, 
review procedures, and provide support for non-gove=ental 
organizations advocating tobacco control; and (3) administer an 
international information exchange of all available tobacco 
industry documents. 

• The U.S. should support international research efforts to determine the 
most effective means of preventing the initiation of tobacco use and of 
smoking cessation. 

19 



I' 

I" , 

I 

I 

I 
I 

i 
I 

I 

II 
I 

'; 

i , 

Fiscal Poliey 

• Thc U.S. should provide financial support for international governmental 
and non-governmental efforts to control tobacco use. 
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Mr. 10hn'Garrison 

Q.Con~e55 of tbe ~niteb ~tate5 
~ington. 1l}Ql: 20515 

May 22, 1997 

Managing Dir~r, American Lung Association 
1740 Broadway' " 
New York, NY 10019 

Dear Mr, Garrison: 

We are writing as Members of Congress to ask that you serve on an Advisory Committee 
on Tobacco Policy and Public Health to be chaired by Dr. C. Everett Koop and Dr. David 
Kessler. The Advisory Committee will advise us on any tobacco settlement that may be proposed 
and will work with us to develop a comprehensive and united approach to any tobacco legislation 
that Congress may consider. 

In the talks that are now underway, the tobacco industry is seeking a "global settlement" 
that would provide the industry with limitations on liability, public legitimacy, and sustained 
economic health. We are concerned that 'no one has adequately analyzed the ramifications of the 
tobacco companies' proposal. Before Congress considers any "global settlement" with the 

, tobacco companies, we believe that it is essential that we obtain input from a public health 
perspective. . 

We seek your help in this effort. We nrust not limit our focus to only one part of the 
tobacco control agenda. In fact, given the unprecedented nature of the relief being disCussed by 
the negotiators for the tobacco industry, the class-action lawyers, and the attorneys general, we 
believe we should not necessarily \imit our focus to those provisions tobacco control advocates 
have proposed in the past. Instead., with your help, we want to ask fundamental questions about 
what - from the public health perspective - the future of the industry should be like. 

We will fail our responsibilities ifwe limit our agenda to the issues currently on the table in 
the so-called "global settlement" talks. We should look at issues such as reducing tobacco 
exports, significantly raising tobacco taxes, ensuring actual reductions in youth smoking rates, 
imposing special corporate responsibilities on the industry, and other important public health 
policies. We ask for your help in identifYing the broad range of provisions that should be 
encOmpassed in any "global settlement" with the tobacco industry. 



If any agreement is reached in the tobacco settiement talks currently underway, it will 
uncioubtably be closely reviewed and substanti:illy revised by Congress. Indeed. no proposal from 
outside groups of such a fiIr-reaching nature has ever passed Congress without a great deal of . 
debate-and modification. A unified public health position developed by the Advisory ConUnittee
will allow us to respond to any weakening amendments effectively - and to insist on public health 
amendments to strengthen the legislation. :. " 

, • . '.J 

We ere at a turning point in our nation's relationship with the tobacco industry. We hope 
you \\ill agree to serve on the Advisory Committee on Tobacco Policy and Public He31tlr.;. and --
help us to ensure that any tobacco legislation is in the public health interest of our nation. 

. . . ". 

Sincerely. 



. . (. 

THE ADVISORY COMMIITEE ON 

TOBACCO POLICY AND PUBLIC HEALTH 

Co-Chairs: C. Everett Koop, M.D., Sc.D. and David A. Kessler, M.D. 

Panel Members 

Action on Smoking and Healtb 
John F. Banzhafm, Executive Director 

Advocacy Institute 
Michael Pertschuk, J.D., Co-Director 

American Academy of Family Physicians 
. Robert.Graham, M.D., Executive Vice President 

American Academy of Pediatrics 
Richard B. Heyman, M.D., Chair, Committee on Substance Abuse 
George D. Comerci, M.D., Past President, AAP 

American Cancer Society 
John R. Seffrin, Ph.D., Chief Executive Officer 

American College of Chest Physicians 
D. Robert McCaffi:ee, M.D., F.C.C.P., President-Elect 

American College of Preventive Medicine 
George K. Anderson, M.D., M.P.H., President-Elect 

American Heart Association 
Dudley H. Hafner, Chief Staff Executive Officer 

American Lung Association 
John R. Garrison, Chief Executive Officer 

American Medical Association 
Nancy Dickey, M.D., President-Elect 
Randolph Smoak, Jr., M.D., Vice-Chair, Board of Trustees 

American Medical Women's Association 
·Eileen McGrath, J.D., C.A.E., Executive Director 

American Public Health Association 
Mohammad N. Akhter, M.D., M.P.H., Executive Director 



· . . 

Americans for Nonsmokers' Rights 
Julia Carol, Co-Director 

Association of State and Territorial Health Officials 
Donald E. Williamson, M.D., President-Elect 
Martin Wasserman, M.D., Maryland Secretary of Health 

Maine Department of Human Services,· Bureau of Health 
Randy H. Schwartz, M.S'p .R., Director, Division of CommUnity and Family Health 

National Center for Tobacco-Free Kids 
William D. Novelli, President 
Matthew L. Myers, J.D., Executive Vice President 

National Medical Association 
Randall C. Morgan, M.D., President 
Yvonnechris Smith Veal, M.D., Past President 

The Onyx Group 
Rev. Jesse W. Brown, Jr., M. Div., Vice President 

Partnership for Prevention 
Jonathan E. Fielding, M.D., M.P.H., M.B.A., Vice-Chair 

Science and Pnblic Policy Institute 
Jeff Nesbit, President 

Smokeless States National Program 
Thomas P. Houston, M.D., Director of Smokeless States National Program Office 

Stop Teenage Addiction to Tobacco 
Judy Sopenski, M.Ed., Executive DirectOF 

Tobacco Products Liability Project 
Richard A. Daynard, J.D., Ph.D., President, TobaCco Control Resource Center; 

Chairman, Tobacco Products Liability Project 
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Tobacco Industry Bailout1 

July 21, 1997 (ver. 1) 
On June 20. 1997. the nation's biggest tob:3CCO companies and state attorneys general 
announced a settlement of state toba= Icwsuits aimed at recovering Medicaid money the 
states spend on treating smoking-related diseases, The complex settlement reaches far beyond 
the scope of the states' individual lawsuits and will need congressional approval. The settlement 
proposal addresses a variety of issues incl:Jding the federal Food and Drug Administration's 
(FDA) authority to regulate tobacco. tobacco advertising and promotion. youth access to 
tobacco products. environmental tobacco ~.moke. and immunity for the topacco industry from 
future lawsuits, ! . 
The American Lung Association believes the settlement falls considerably short of protecting 
public health. The proposal is wrought with gaping loopholes that can be manipulated by the 
tobacco industry. 

Followin is a summary ·of the American Lung Association's key concems about the tobacco 
se ement -
FDA Authority 
The settlement stipulates that the FDA can regulate nicotine as a drug but not ban it from 
cigarettes until 2009 and only then through a "formal" rulemal5lng process before an 
administrative law judge. Before reducing nicotine levels, the FDA must prove that its action 
will result in "a significant overall reduction of health risks," is technologically feasible and will 
not create "Significant demand" for black rrar1<et or smuggled Cigarettes. 

Furthermore. the agreement provides that :he industry will disclose ingredients to the FDA. but 
allows it to designate any ingredient as a c;)nfidential trade secret, a designation the FDA would 
have to accept. 

CAVEAT: The settlement document is complex. The document is not a draft of legislative language, 
rather it is a narrative outline of potentialle~lislation. Some sections are vague or open to differing 
interpretations. This PubliC Policy Brief is not a comprehensive analysis of the agreement, rather it is 

. an attempt to highlight many of the questio~s and problems the American Lung Association has 
found in reviewing the settlement agreemen t. As ALA continues its analysis, this document will be 
revised. 

American Lung Association July 21, 1997 



AUG-05-9? 1.6,52 .FROM, ALA NATL IJASH OFF I CE 
r; . 

ALA position 

10, 

The FDA's authority to regulate tobacco is sacrosanct No changes in the agency's current 
authority or limits on future authority are acceptable. The tobacco settlement would make it 
almost impossible for the FDA to regulate Ilicotine. 

PAGE 

The settlement sets up two unacceptable t,urdles for the FDA to regulate the nicotine in tobacco 
products through its authority over medical devices. First, the agency would be required to use 
"formal rulemaking" to get the job done. Unlike "notioe and comment" rulemaking, which can be 
concluded in a year or so, formal rulemakiflg requires a full-scale evidentiary proceeding that 
can take many years. Second, the settlement would require the agency to prove that lowering 
nicotine levels will not create a black-mark.!t demand for tobacco products with higher nicotine 
yields. Meeting the final test on black market or contraband sales will be impossible for the 
agency. Tobacco exeCutives agree. British American Tobacco CEO Martin Broughton said in 
the Wall Street Journal about the likelihooc that FDA would regulate nicotine: "It is an unlikely 
prospect. The contraband part gives me U:e most comfort.' 

For years, public health advocates have argued that the public, especially users of tobacco 
products, have a right to know what additives the companies put in their products. The 
settlement does nothing to rectify this probiem. 

Immunity from Future Liability 
The settlement insulates the industry from ~aying any penalty for past wrongdoing. It provides 
that "no punitive damages [may be imposed] in individual tort actions,' It also strips away the 
right of individual plaintiffs to band togethe! to bring class-action cases, thereby affording 
tobacco victims fewer rights than people in;ured by other consumer products. The settlement 
also places strict caps on the amount of damages a tobacco company would have to pay in a 
given year and on the amount an individua' could recover in one year. 

ALA position 
The American Lung Association is adamartly opposed to any immunity or limits on the tobacco 
indystrv's future liability. Damages should 110t be capped. No limitations should be imposed on 
punitive damages. There should be no ban on class-action lawsuits. As Joan Claybrook of 
Public Citizen puts it, "Sending the civil jusl ice system to benefit a corporate wrongdoer is 
unjustified and sets a dangerous preceden t that every irresponsible corporation will want to 
follow: 

Advertising & Promotion 
All outdoor tobacco advertising (billboards, etc.) would be banned, as would advertising via the 
Internet. Sports promotions and in-store dio;plays would be banned. Tobacco ads could no 
longer feature human images or cartoon cllaracters. The cigarette companies would pay for 
anti-tobacco advertiSing campaigns. Cigal~tte packages would carry stronger warnings 
covering 25 percent of the front of a packa:3e. 

ALA position 
Limits on advertising must be comprehens.ve. When faced with restrictions in the past, the 
industry has found creative and successfUl ways to market its products. This scenario has been 
the case in other countries that have impo~;ed advertising restrictions. The creative genius of 
the industry, coupled with that of its high-p:!id adver'Jsing consultants, will come up with a 

American Lung Association July 21,1997 
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brand-new world of tobacco marketing to g~t around the settlement. Options a tobacco 
company might use include direct mail malketing. toba= company "outlets" and paying 
celebrities to smoke their brands in public. 

Compliance & Corporate Culture --- "Look Back" Provisions 

PAGE 

The settlement would fine the industIy if ycuth smoking rates do not drop by 30 percent in 5 
years, 50 percent in 7 years. and 60 percellt in ten years. There is a penalty of $80 million per 
percentage point by which the target is missed. This figure is based on the estimated pro.fit 
from a lifetime of smoking if the individual t'egan at age 14. The fine is subject to an annual cap 
of $2 billion for the entire industry. After pc1ying the fine. however. the industry can petition the 
FDA to argue that it pursued all "reasonable available measures' to reduce youth smoking and 
took no actions to undermine that goal. If he FDA accepts that argument. the companies get 
75 percent of their money back; if the FDA does not accept the argument. the companies can 
appeal the matter in court. The fine is tax ,Ieductible as a business expense. 

ALA position 
The financial penalties are much too low and could be recouped by the industry by raising the 
price of cigarettes just a few cents per pack - now at 5 t~ 8 cents per pack. This program is an . 
industry-wide program vyith no a=untabilily by individual companies. A program that will 
really change corporate behavior must reqllire individual companies to take responsibility for 
the sale of their products to children and sclnction those companies for failing to resolve the 
problem. The fine levied against a comp'iny must not be tax deductible and must be severe 
enough to change behavior. These sanctk,ns must place the offenders at severe and 
escalating disadvantage for their behavior. Additional nonfinancial "penalties' must be added to 
ensure youth smoking rates are met. such ,3S plain packaging or a total ban on advertising for 
companies found to be targeting youth. AI.:o. details are needed on what will constitute 
"reasonable available measures" that the industIy can claim were employed to reduce their 
non-compliance fee. 

Environmental Tobacco Smoke (ETS) 
Tobacco use in public places. workplaces "f 10 or more persoos and fast-food restaurants 
would be prohibited. except for areas with >'eparate ventilation and through which nonsmokers 
need not pass. Exemptions include bingo ~arlors. casinos, prisons and tobacco stores. The 
legislation would not preempt or otherwise affect any federal rules that restrict smoking in 
federal facilities. ; 

ALA position 
The settlement language dealing with ETS position is weaker than current law in many states. 
Ventilation systems are not an acceptable alternative. The settlement would not protect 
restaurant. bar and other hospitality workers - the very people who often work for hours in 
smoke-filled environments. The agreemer:t appears to continue exemptions for smoking in the 
Veterans' hospitals and other federal facilities. As we move into the 21 st century, our goal 
should be 'zero" tolerance for toMcco smo:~e. 

American Lung Association July 21,199-/ 
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Public Health Funding 
Toba= companies would pay $368.5 biJIinn over 25 years for anti-smoking campaigns and 
public health efforts. Most would be paid ir; annual installments starting at $10 billion and rising 
to $15 billion. 'The money would be divideC: among the states whose attorneys general sued, 
public health groups. and a new industry fu,1d to pay for damage claims and treatment cost 
owed to smokers who are iII. 

ALA position 
The tobacco industry is getting off lightly. Companies can raise prices and write off the 
settlement payments as tax deductions. pu',;hing payments onto the taxpayer and tobacco 
consumer. In the meantime. millions of current smokers will continue to use their deadly 
products and the industry will continue to lure new. young smokers into nicotine addiction. The 
settlement provides a stable financial situaton for the industry for the next 25 years. 

Tobacco Industry Documents 
The settlement purports to require the toba::co companies to release documents relating to 
health effects and researCh. marketing and children. However. the settlement does not require 
the industry to disclose a single document t'lat it has not already released in litigation. In fact. 
the settlement allows the industry to continl:e pressing the same privilege and confidentiality 
arguments it has used to block discovery in litigation. The settlement provides that industry 
lawyers will conduct a document-by-docum"nt review of all records withheld as privileged in 
litigation to reconsider whether they should be released. Only after the review is completed 
would any independent assessment of the validity of privilege claims be allowed. 

ALA position . 
The proposal will perpetuate decades of tobacco industry cover-up. Exempted would be the 
millions of pages of information now Shielded by "attomey-client" privilege. These documents 
can reveal a lot about the, industry's wrongdoing and would be made public through the legal 
discovery process if the states' lawsuits are :lursued in court. 

International Impact 
Worldwide sales of Cigarettes in 1996 reachAd a total of $295.8 billion. Approximately 85 
percent of the three million toba=-related cfeaths occur each year outside the United States. 
By the year 2020, the World Health Organizltion predicts,that 10 million people will die annually 
from tobacco-related disease - 70 percent ill the developing WOrld. 

The U.S. tobacco settlement exdudes the rest of the world. Consequently, the U.S. tobacco 
companies' strategy will be to continue targeting the overseas market, especially the Third 
World and Eastern Europe. where they already sell a large majority of their cigarettes. 

ALA position 
The tobacco set"Jement ignores the rest of the world and condemns children in other countries 
to avoidable tobacco addiction, resulting in rnillions of preventable deaths each year. Promoting 
the export of tobacco-caused addiction, dise; Ise and death is unacceptable. 

American Lung Association July 21,1997 
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Tax Provisions 
Although the industry will pay $368.5 billion dollars (lVer 25 years. almost every penny will be 
deemed a business expense and therefore consideled tax deductible. Given the 40 percent 
marginal tax rate paid by RJR (and presumably by ether tobacco companies). the tax deduction 
would be about $150 billion. 

ALA's position 
Expenses incurred by the tobacco industry as part cf the settlement should not be underwritten 
by the American. people. In order to change the ccrporate culture of this industry it must pay 
for the settlement. And while higher cigarette prices may help reduce youth smoking, the 
payments described in the settlement will not harm the industry financially - in fact the 
settlement provide financial stability for the industry for 25 years. 

For More Information 
Contact: 
Joshua Cooper. Legislative Representative 
jcooper@lungusa.org 
or 
Cassandra Welch, Associate. State Government Relations 
cwelch@lungusa.org 
AlA'ATS Washington Office 
1726 M Street. NW. Suite 902 
Washington, DC 20036 
(202) 785·3355; FAX (202)452-1805 

Recommended Reading . 

The text of the tobacco settlement is available via thE Intemet at: 

www.usatoday.corrJnews/smoke 

Additional information can be found via the following web sites: 

www.lungusa.org 
www.tobacco.neu.edu 
www.washingtonpost.com 
WWW.reuters.com 
www.nytimes.com 
www.ash.org 
www.smokescreen.org 

American Lung Association July 21,1997 
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When You Can't 
Breathe, 
Nothing Else 
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AMERICAN 
LUNG 
AS5OCIATIO~ 

FOR IMMEDIATE RELEASE Contact: Diane Maple 
2021785-3355 
Elizabeth Elinko 
212/315-6473 

AMERICAN LUNG ASSOCIATION CALLS PROPOSED TOBACCO 
SETTLEMENT ADVERTISING PROVISIONS INEFFECTIVE 
Organization Recommends Stricter Advertising, Marketing Guidelines 

(WASHINGTON -- July 24, 1997) - Calling the proposed tobacco 

settlement's advertising provisions "a mere inconvenience to the tobacco 

industry," the American Lu og Association and a volunteer task force of , 

advertising and marketing I:xperts today issued recommendations for ways to end 

tobacco advertising and rna rketing to adolescents, 

"Joe Camel and the Marlboro Man may be dead, but cigarette advertising 
, 

still has an impact on encouaging young people to smoke," said John R. , 
Garrison, Chief Executive Officer of the American Lung Association, 

The American Lun£: Association created a Tobacco Advertising Advisory 

Commir:ree to analyze the proposed tobacco settlement. Based on that analysis, 

the Lung Association has d<!Veloped the following guidelines to ensure that 

cigarette advertising does not Teach young people and contnoute to their decision 
I 

to smoke: 

• All tobacco adverti~ing visuals accepted by publications with 

audiences over the ,'ge of 18 should be limited to black-and-white 

ads shov.;ng only the product package. No props or scenery of 

any kind should be .Jlowed. Except for the warning label, no 

copy should be allowed. 

• All publications that accept tobacco advertising should be 

required to conduct annual readership studies showing the 

t>ercentage of their I eaders under the age of 18, Those with an 

under-I8 readership more than 15 percent should be propibited , 
(more) 
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LUNG ASSOCIATION _. TOBACCO ADVERTISINGIZ . 

from running tobacco advertisements or announcements of tobacco marketing or 

promotional campaigns. 

• Direct and indirect payments for tobacco product placement in movies, TV programs 

and video games should be banned. So should payments to enrertainment or sports 

figures to smoke "in public" or in the course of their professions. such as in liVe music 

perfonnances. 

"Human images and cartoon characters were banned from cigarette advertising during last 

month's proposed tobacco settJements, however there are an infuUte number of symbols and images 

that can be used which are meaningful to adoiescents," said Dan Cohen. President of Dan Cohen 

MarketingfCommunications, a member of the Lung Association's advisory panel. 
~ • j 

An analysis of a new Camel Lights pri ilt advertisement, which adheres to the proposed tobacco 

settlement's restrictions, reveals the impact symbols and images have on young people. The 
. . I 

advertisement, one in a series ofads in a new Camel campaign, appeared in the July 6, 1997 issue of 

Sports Illustrated and contains the headline "Live Out Loud." Depicted in the ad are several symbols 

that appeal to young people without the use of traditional images such as hUman figures or canoon 

characters. 

"The S)1Ilbols used in the ad-a motorcycle, the wings of an eagle, a camel and the color 

black-create powerful visual messages that ;lPPeal to adolescents," said Penelope Queen, Director of 

Band Consultancy, TE.AM\Strategic Intematj(\nal, and a member of the Lung Association panel. "The 

ad demonstrates how easy it is and will be for me tobacro industry to circumvent the tobacco , 

settlement and create powerful advertising to dfectively reach a youth audience" 

The proposed tobacco settlement recol amends ne\>,' programs for public education and 

tobacco-use prevention, inc.luding counter-advertising campaigns. The American Lung ,A.ssociation's 

Tobacco Advertising Advisory Comm.ittee v.iIl review these proposed programs and make 

recommendations for steps that must be taken to curb the persuasiveness and influence of tobacco 

imagery in American cultur7. 
The ~Umg ;.,:,r.o=i,'i ..... has bcc:a fi~ l.r.cg disose fOC"motr. than 90 yc:us. Whh the ~support aftbe publi:: &nd. the help oCcur 
,'OI~weha~ICCDma.t!)'~~lI.mg~ }{""'~o.o~wtri:.isI1or.~ As"'"~1ookf~toc..ocsccondc:a:=:ry.~wiD. 
~to arivc'lD.eukc ~ Mcrfot C"o.ct')'aD.C. Along with. OUI m=fL:al sa;.ion. Ul.e ~Qll 'Thotacic Socic:y. IoItc provi.ck prognms of edt."C3!ioa. 
r;:o:::nunily s::rvir.c.~. md ~ The ~ l.Jmr A=oc:azioa"s aaivi:.ics ~I! $..~ by t!ma.ti0ft!l to ~ ~ and other 
~ ~QDS. Ycat m.Jyct:uin a.id(Jaoal imorma.tioa via o.a ~ 0aIine ~ h:ywcrd: AlA. CIt Web £k at bD.p:/lvtv.vducgu.sa.org. 

# # # 
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, American .I_ung Association 
TOBACCO ADVERTISING/MARKETING GUIDEUNES 

/ The American Lung Association created a Toba~co Adver'Jsing Advisory Committee to assess the 
future of tobacco advertising under 1) the recommendations made by the Koop/Kessler Advisory 
Committee on Tobacco and Public Health and 2) the ·Proposed Resolution" reached between the 
tobacco industry and the state attorneys general. 

Based on that assessment, following are guidelines the American Lung Association believes should 
govem any future tobacco product advertisemer,l"and marKeting campaigns. In general, these 
guidelines reflect the Lung Association's endorsflment of the Koop/Kessler Committee findings. In 
some instances, the Lung Association's recommendations are even more specific. 

LOOPHOLES IN THE "PROPOSED RESOLUTION" 
• The advertising requirements of the 'Proposed ReSOlution· will not appreciably inhibit 

the tobacco industry's ability to reach ant influence the 12-17 year-old segment of the 
U.S. population. . 

• The Proposed Resolution's ban on the u~e of human images and cartoon characters in 
advertising and promotion is a mere inconvenience 10 the tobacco industry. An analysis 

. of the new Camel Ughts advertisement (Attachment A and the Haney Davidson logo 
marked Exhibit B) shows how easily tobacco manufacturers can develop new ads with 
enormous appeal to people under the ag~ of 18. Killing off Joe Camel and the 
Manborough Man maisatisfy many of thdr critics, but the death of these symbols will 
not seriously diminish the power of tobacc.o advertising to reach and influence teens and 
children. 

AMERICAN LUNG ASSOCIATION ADVERTISING/MARKETING GUIDELINES 
In addition to the recommendations from the Koo;J/Kessler Advisory Committee on Tobacco and Public 
Health (Attachment B), the American Lung Association recommends: 

• NI tobacco advertising visuals accepted in publications for over-18 audiences should be 
limited to black-and-white ads shOwing the product package. No props or scenery of any 
kind should be allowed, Except for the Werning label, no copy should be allowed. 

• The Koop/Kessler Advisory Committee recommends a ban on advertising, marketing 
and promotion of tobacco products directed at persons under age 18. As can be seen 
in Attachment C, many non-youth oriented magazines reach a significant number of 
teens. Therefore, all publications that acc~pt tobacco advertising should be required to 
conduct annual readership studies showin3 the percentage of readers under age 18. 
Those with an under-18 readership of mor·~ than 15% should be prohibited from running 
tobacco advertis·ements or announcement; of tobacco marketing or promotional 
campaigns. 

• The Koop/Kessler Advisory Committee makes excellent recommendations for banning 
direct and indirect payments for tobacco pr:>duct placement in movies. TV programs 
and video games. The American Lung Ass :>ciation additionally recommends an end to 
payments to entertainment/sports figures I<> smoke "in public" or in the course of their 
professions (i.e .. live music performances) 

NEXT STEPS 
80th the ·Proposed Resolution" and the Koop/Kes .,Ier Advisory Committee on Tobacco and Public 
Health recommend significant new programs for publiC education and tobacco prevention, including 
CDunteradvertising campaigns. The American Lun~ Association's Tobacco Advertising Advisory 
Committee next will review and make recommendntions to ensure that counteradvertising programs 
succesffuly affect the pervasiveness of tobacco im3gery and influence in our culture. 

9/9 
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THE AMERICAN HEART ASSOCIA nON CALLS 
TOBACCO SETTLEMENT PROPOSAL ONE STEP 

IDENTIFIES AREAS OF CONCERN 

Washington, DC -- The American Heart Association announced today its response to the proposed 
settlement document drafted by the state attorneys general and the tobacco industry. 

According to Martha Hill. RN, Ph.D., F AAN, president, American Heart Association, "The proposed 
settlement document includes a comprehensive set of provisions that the public health community could 
not have thought possible just months ago. The proposed settlement is not perfect. Nor can it be 
thought of as a total solution to the death and disease caused by tobacco. But it could serve as a 
significant instrument to help reduce tobacco use." 

Edward F. Hines. Jr., Esq., chair-elect, American Heart Association, led the association's 19-member 
task force that conducted the review of the proposal. "The AHA believes that the horrendous impact of 
tobacco use on the health of all people must be dealt with through multiple approaches. These include 
education; regulatory, legislative and judicial action; accountability by the tobacco industry; and 
individual responsibility," said Hines. 

"The proposed settlement document is quite complex and will require legislative and regulatory action 
to implement and enforce many of its elements. The AHA has identified a number of areas of concern 
related to the proposal, and these concerns will guide our actions as the proposal moves forward," 
added Hines. 

The concerns identified in the AHA's review of the proposal include FDA regulation of tobacco, 
penalties to the tobacco industry, bankruptcy, education, disclosure of industry documents, preemption, 
and immunity. Additionally, the AHA believes there are other crucial issues related to tobacco control 
that must be'addressed. They include international marketing of tobacco products, tobacco excise 
taxes, and tobacco farm issues, 

-more-
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" page two, Tobacco Settlement Proposal 

• FDA Regulation of Tobacco 
Regarding the FDA regulation of tobacco, the AHA holds as an absolute principle that the FDA must be 
guaranteed complete authority over tobacco products, including nicotine. and FDA must be provided 
appropriate resources to carry out its regulatory role. 

• Penalties to the Tobacco Industry for Addicting Youth Smokers 
The AHA believes that shareholders of tobacco companies should lose money each time they addict a 
child to tobacco. The penalties to the tobacco industry outlined in the settlement should serve as a floor 
for Congress in determining how much the industry should pay if youth smoking does not decrease by 
specified amounts. Provisions should be included to ensure that penalties are painful enough to the: 
tobacco industry to eliminate any economic benefit of addicting children to tobacco. 

• Bankruptcy 
Under the proposed settlement, tobacco companies could escape their obligations and liability through 
bankruptcy. The AHA feels it is important that, as legislation moves through Congress, provisions are 
added to prevent this from happening. 

• Public Education 
The proposed settlement sets aside funds for public education, but the AHA believes it is important for 
these efforts to be conducted by organizations independent of tobacco industry influence. Also, it is 
important that designated funds be exempt from the traditional appropriations process to ensure that 
Congress does not divert the funds into other projects. 

• Disclosure of Tobacco Industry Documents 
The settlement provides for disclosure of some but not all tobacco industry documents. In the interest 
of public health, the AHA would like all tobacco industry documents related to health issues to be fully 
and openly disclosed. 

• Preem ption 
According to the AHA, the tobacco settlement agreement must not preempt the adoption of state or 
local laws that are more comprehensive in reducing sales, marketing and use of tobacco products, and 
restricting smoking in public places. The AHA will continue to promote efforts tci-protect people from 
environmental tobacco smoke, which causes 30,000 to 60,000 deaths each year. The proposed federal 
OSHA standards are a minimum that must be met, but stronger state and local policies should not be 
preempted. 

• Immunity for Wrongdoing 
The AHA feels that the proposed settlement must not grant immunity for past criminal wrongdoing to 
tobacco companies or their agents. 

-more-
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page three, Tobacco Settlement Proposal 

"Related to our additional concerns," Hill said, "the AHA believes any actions on tobacco use in which 
the public health community is involved must consider international use of tobacco products. 

"We also believe that the settlement should not preclude the use of tax policy to further decrease 
consumption of tobacco products. 

"And we urge Congress and the White House to actively work to provide tobacco-producing 
communities viable economic options for diversification out of tobacco growing, production and 
manufacturing," added Hill. 

"The battle against tobacco is far from over," said Hines. "As the proposed tobacco settlement 
document moves forward, its terms must be scrupulously watched to assure that the public's health is 
ultimately protected. 

"The American Heart Association remains steadfast in its efforts to hold the tobacco industry 
accountable for the death and disability it has caused. We are committed to assuring that the Congress 
and regulatory agencies enact appropriate measures to correct past wrongdoing and protect our children 
and the public's health." 

-30-
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AMERICAN HEART ASSOCIATION 
Response to the Settlement Proposal 

Between the Tobacco Industry and State Attorneys General 

Prevention of cardiovascular diseases and stroke remains the primary goal of the American Heart 
Association. The costs in terms of lives lost and health because of tobacco use are staggering. 
Tobacco use is the single leading preventable cause of death in the United States. 

• Tobacco use kills more than 400,000 Americans each year - more people than car accidents, 
alcohol, homicides, illegal drugs, suicides, and fires combined. 

• Each day 3,000 children begin smoking in the United States. Each year another I million young 
people will become regular smokers and approximately one out of every three of these adolescents 
will die prematurely as a result of tobacco use. 

• Children are starting to smoke at earlier and earlier ages. Studies show that the proportion of 8th 

and 10th graders who reported smoking rose by 33 percent between 1991 and 1995. 

• Approximately 3 million American adolescents currently smoke, and an additional 1 million 
adolescent males use smokeless tobacco. 

• Cigarette smoking is the greatest risk factor for sudden cardiac death. 

• Chronic exposure to environmental tobacco smoke (secondhand smoke) significantly increases the 
risk of heart disease. 

• Smoking is the biggest risk factor for peripheral vascular disease (narrowing of blood vessels 
carrying blood to leg and arm muscles). Smoke.rs with peripheral vascular disease are more likely 
to develop gangrene and require leg amputation. 

• Of the fifty million people who smoke cigarettes, an estimated 77 - 92 percent are addicted: 

• Some 82 percent of adults who have ever smoked had their first cigarette before age 18, and more 
than half of them had already become regular smokers by that age. 

• The international impact of tobacco on world health is frightening. Between 1992 and 2025 
mortality in developed countries will increase from two to three million. In developing countries, 
where the tobacco industry is concentrating their efforts, mortality will increase from one to seven 
million by 2025. 

The AHA believes that the horrendous impact of tobacco use on the health of all people must be dealt 
with through multiple strategies. These include community education; government interventions 
including regulatory, legislative and judicial action; accountability by the tobacco industry; and 
individual responsibility. 
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At the forefront of our concerns is protecting the health of our children from the addiction, disease and 
risk of death from tobacco use. 

After a careful review of the proposed settlement document drafted by the state attorneys general and 
representatives of the tobacco industry, the AHA has identified a number of concerns. These include 
FDA regulation of tobacco, penalties to the tobacco industry if the terms of the settlement document 
are not met, bankruptcy, public education, disclosure of tobacco industry documents, preemption, and 
immunity of the tobacco industry for wrongdoing. '''':' ....•. 

Additionally, the AHA believes there are other crucial elements related to tobacco control that must be 
addressed by the Congressional and Executive Branches of our government. This response document 
will highlight those as well. They include international marketing of tobacco products, tobacco excise 
taxes, and tobacco farm issues. 

ParI 1 comments on the issues addressed in the proposed settlement document. ParI 2 addresses 
additional concerns that go beyond the scope of the settlement document, which the AHA believes are 
vital to the efforts to eliminate tobacco use. 

Part ]; 

Overview Comments of the Proposed Settlement Document 
The AHA views the proposed settlement document as one step in the battle against tobacco use. 

The proposed settlement document is not perfect. Nor can it be thought of as a total solution to 
the death and disease caused by tobacco. But it could serve as a significant instrument to help 
reduce tobacco use in the United States. Those who have brought the proposal forward with 
true intent to positively improve the health and lives of all people should be thanked for their 
efforts. 

The proposed settlement document is complex and will require legislative and regulatory action 
in order to implement and enforce many of its elements. Implementation of the terms of the 
document demands that the public health community be vigilant in holding both the tobacco 
industry and our government officials accountable to carry out steps that will reduce and 
eventually eliminate use of tobacco products in our country. 

FDA Regulation of Tobacco 
The proposed settlement document sets out detailed provisions for Food and Drug 
Administration (FDA) regulation of the manufacture, production, sales and marketing of 
tobacco products. The AHA holds as an absolute principle that the FDA must be guaranteed 
complete authority, and provided appropriate resources, to carry out its regulatory role over 
tobacco products in a timely fashion. The FDA must be provided funding and other needed 
resources as part of the settlement to enable them to conduct appropriate tobacco regulation 
without interfering with or impeding their regulatory responsibilities over other drugs and 
devices. 

2 
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We also support expansion by Congress of the proposal to give the FDA authority to regulate 
the manufacture, sales and marketing of cigar and pipe tobacco in order to protect the public 
from the addictive and deadly qualities of these products. 

Action by Congress or other government agencies must not create bureaucracy that will prevent 
or obstruct the FDA's ability to control tobacco products. FDA's control over tobacco and 
nicotine products must be total, including advertising and promotion, and Congress must 
commit to ongoing support of the FDA in the control of tobacco products. 

We believe that the FDA's control over nicotine and tobacco should be governed by health and 
science concerns. 

Concerns have been expressed that the proposed settlement document, in apparently requiring 
Formal Rule Making procedures and in requiring specified findings subject to certain 
evidentiary standards, may hamper the FDA in the discharge of its new duties. These concerns 
need to be explored and, if valid, addressed. 

While the FDA's responsibilities relate only to u.s. consumed products, a strong FDA model 
for control over tobacco can serve as a useful template for international control over tobacco 
products. 

Penalties to the Tobacco Industry 
The AHA is concerned about the health damages of tobacco use, and therefore supports 
enactment of penalties significant enough to deter tobacco manufacturers from addicting new 
smokers. The penalties outlined in the settlement document should serve as ajloor for 
Congress and others in determining appropriate amounts the tobacco industry should pay if it 
does not meet the terms of the agreement. Congress should assure there is a mechanism to 
enforce penalties and should be accountable for assuring the penalties are not reduced. 

Penalties need to be painful to the tobacco industry and should eliminate any economic benefit 
of addicting a young person to tobacco. 

Since penalties stated in the proposed settlement document are calculated on current 
information and data on teenage smoking, the figures must be reevaluated annually and 
adjusted appropriately. Adjustments must include evaluation of wholesale and retail prices of 
tobacco products to assure tobacco companies never again profit from sales to children. 

It must cost the shareholders of tobacco companies money each time they addict a child to 
tobacco. 

3 
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Bankruptcy 
As legislation moves through Congress to implement the terms of the proposed settlement 
agreement, provisions need to be added so that tobacco companies cannot escape their 
obligations through bankruptcy. 

Public Education 
The funding of all education programs resulting from the settlement agreement must be under 
the auspices of independent organizations appointed to handle counter-advertising programs, 
educational programs and related issues. This does not preclude government organizations 
from being funded to implement such tobacco-control or education programs. 

This should be done in a manner that streamlines implementation of the educational programs, 
and does not create a bureaucratic quagmire. 

Similar structures should be applied to programs earmarked for state and/or local 
implementation. 

The availability of funds shall be removed from traditional appropriations processes. 

Disclosure of Tobacco Industry Documents 
Documents of the tobacco industries, and persons or organizations under their control, that 
yield information relevant to the health hazards of tobacco products and their use must be fully 
and openly disclosed. 

Preemption 
Any provisions resulting from the proposed tobacco settlement agreement must not preempt the 
initiation, adoption and/or enforcement of state or local laws that are more severe in reducing 
sales, marketing and use of tobacco products, and restricting smoking in public places. 

The AHA will promote and uphold efforts to protect people from environmental smoke, which 
accounts for an estimated 30,000 to 60,000 deaths annually, and significantly contributes to 
diseases including heart disease, cancer, emphysema, chronic lung disease, asthma and sudden 
infant death syndrome. The AHA advocates strong clean indoor air policies, and we view the 
proposed OSHA standards as a minimum that must be met. Stronger state and local clean air 
policies must not be preempted. 

Immunity for Wrongdoing 
Tobacco companies and their agents should not be granted any immunity for past criminal 
wrongdoing. 

4 
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Part 2: 

Additional Concerns of the Proposed Settlement Document 
The battle against tobacco is far from over. As the proposed tobacco settlement document 
moves forward, its terms must be scrupulously watched to assure that the public's health is 
ultimately protected. In addition to the terms contained in the proposed settlement agreement, 
there are three other items of critical concern to the AHA. 

International Marketing of Tobacco Products 
There is a significant concern about issues related to the manufacturing, distribution, marketing, 
sales and use of tobacco outside the United States. The proposed settlement document does not 
address international issues, and we understand that these issues were not a part of the 
discussions that led to the proposed settlement document. 

However, the AHA believes any actions related to tobacco use in which the public health 
community is involved must consider international use of tobacco products. 

U.S. tobacco companies must be prevented from exporting cigarettes and other tobacco 
products that are more hazardous than those permitted on the domestic market. 

In addition the AHA is concerned that a consequence of reducing U.S. tobacco sales will 
intensify marketing of tobacco products elsewhere in the world. Therefore the AHA requests 
that the White House, through executive action, initiate assertive efforts to enable the 
appropriate international organizations to more aggressively attack international tobacco use. 

As a partner with many international health and medical organizations, the AHA believes there 
is a responsibility to look at tobacco control not only within the U.S., but also worldwide. 

Tobacco Excise Taxes 
The settlement agreement should not preclude the use of tax policy to further decrease 
consumption of tobacco products, particularly among our nation's youth. (Independent studies 
of past tax increases show that for every 10 percent increase in the price of cigarettes, overall 
smoking rates fall approximately four percent.) Aggressive enactment of federal and state 
tobacco excise taxes must be maintained. 

Tobacco Farm Issues 
The AHA recognizes the production of tobacco plays a significant role in the economic 
maintenance of many American families living in states that grow a large quantity of tobacco. 
We urge Congress and the Executive Branch to actively work to provide tobacco-producing 
communities viable economic options for diversification as well as ensuring assistance for 
economic development. Opportunities must be provided to tobacco growing communities and 
tobacco farmers which provide for their future economic stability and productivity independent 
of tobacco production. 

5 
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The AHA recommends that a portion of tobacco excise taxes include "set-asides" that will 
provide economic stability for tobacco fanners as they transition out of tobacco crops and into 
other agricultural ventures. 

Summary 
The American Heart Association remains steadfast in its efforts to hold the tobacco industry 
accountable for the death and disability it has caused. We are committed to assuring that the tobacco 
industry and our government agencies enact appropriate measures to correct past wrongdoing and 
assure future protection of our children and of the public's health. 

We are committed to our responsibility as the public's advocate for the elimination of tobacco use. 
This is crucial to our mission: the reduction of disability and death from cardiovascular diseases and 
stroke. 

6 
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September 9, 1997 

Elena Kagan 
Deputy Assistant for Domestic Policy 

Dear Ms. Kagan: 

Floyd W. Hartfield 
President 

Stephen M. Peregoy 
Executive Director 

The American Lung Association of Maryland would like to share with you our reasons for opposing 
the proposed settlemerit "deal" with the tobacco industry. We urge you to join us by taking an 
active role against the proposed "deal." 

The American Lung Association, National Office has stated: 

"Good public policy would dictate full disclosure of all tobacco related documents 
relevant to public health, medical research. marketing and advertising. consumer 
fraud, potential criminal activities, and anti-trust violations on the part of the tobacco 
industry. We believe that any settlement should not be endorsed prior to full 
document disclosure." 

We do not believe that the tobacco industry'S past actions deserve any special treatment by the 
government of the United States. We believe that the tobacco industry has lied about the safety 
of their product, has purposely marketed their product to children, and that the industry has 
manipulated our system of government to protect their financial stability. Because of this, we ask 
that the tobacco industry be held accountable for their actions. Any limitation to FDA's authority is 
unacceptable, as is immunity for the tobacco industry. 

Development of·a national policy on Tobacco and Public Health is necessary and long overdue. 
The Koop-Kessler AdviSOry Committee report contains the outline of such a successful policy 
program_ I urge you to join with the American Lung Association in supporting its provisions as a 
much more viable approach than the "global settlement deal: 

We continue to support the Maryland Attorney General's right to settle Maryland's Medicaid costs 
recovery suit. And we encourage the incorporation of marketing and .advertising limitations into 
any settlement agreement. 

We urge you to reject this industry's "deal" which is designed to protect the tobacco companies at 
the expense of the public's health. Thank you for your consideration of this important issue . 
Please let us know if we can be of any further assistance to your office, 

Cassandra B. Yutzy 
Director of Advocacy 

. ...... _... .......... ... ........... - . -- -
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INTRODUCTION 

The American Cancer Society (ACS) believes that the settlement 
process between 40 Attorneys General and the tobacco industry provides a rare 
opportunity to make substantial inroads in combating tobacco related illnesses -. 
the lare-est cause of death and disease in the United States. More importantly. the 
proposal has the potential to reverse the frightening increase in teenage tobacco 
use. 

Perhaps because the settlement proposal was adopted without the 
benefit of significant public scrutiny or debate. it is clear that as currently 
presented. the settlement is flawed. It includes. in our view, obvious shortcomings 
that must be addressed by Congress to effectuate important tobacco control policies. 
We believe that. using the proposed settlement as a platform. Congress can craft 
balanced legislation that resolves most litigation and ensures adequate public 
health pro~ection from the devastating effects of tobacco use. 

. . 
The proposed settlement must be viewed i.o the context of the 

devastating effects of tobacco use on health and the continued attempts at the 
federal, state and local levels to address this important public health problem. Our 
nation took an important atop toward mitigating tho harm oftobacco use through 
the adoption of advertising restrictions and warning labels in the 1960s. Since that 
time. states have taken the lead in tobacco control through imposing excise taxes on 
cigarettes and tobacco products. banning billboards. requiring ingredient disclosure. 
and through policies aimed at protecting non-smokers from the secondary effects of 
smoking in public places and controlling underage access to tobacco products. The 
settlement proposal offers the opportunity to build upon these state and local efforts 
to establish a national policy for tobacco control with a primary goal of protecting 
our children from ever starting to smoke. HSI,lI'o1rer no single piece of Federal 

. . t Ion -term approach to the roblem of 
tobacco use. The American Cancer Society will continue to work for a op on 
even stronger tobacco. control policies by Congress, state legislatures. local 
governments, and public health officials. 

Despite state and local efforts to control underage use of tobacco, the 
U.S. has witnessed a disturbing increase in the rate of teenage tobacco use: Over 
3,000 teenagers become booked on tobacco for the first time every day. Althougb 
the tobacco industry has consistently denied that it attempts to encourage teenage 
tobacco use, empirical evidence suggests that advertisi.og i.o youth-oriented 
publications, use of cartoon characters in advertising, and the steady display of 
young, healthy models in tobacco advertising all have the effect of increasing rates 
of teenage tobacco use. The settlement proposal represents an opportunity for 
Congress to enact legislation to address the problem of underage tobacco use 
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through 'advertising restrictions. education efforts, and industry incentives to 
decrease the rate oftobacco use among minors, 
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One of the most pernicious aspects oftobacco products is the addictive 
effect of nicotine. The scientific community unanimously agrees that nicotine has 
powerful addictive properties. Indeed. we now know that the tobacco industry has 
been fully aware of these properties for decades. Reducing or even eliminating 
nicotine from tobacco is critical to any effective tobacco control policy. The proposed 
settlement attempts to address thia issue through the regulation of tobacco product 
development and manufacturing. Congressional action on control of nicotine should 
expand the authority of FDA to regulate the sale. manufacture and marketing for 
all tobacco products inclUding cigars and pipe tobacco. 

The American Cancer Sociaty believes that any evaluation of the . 
settlement proposal must consider the following questions: Is the FDA given 
appropriate tools to effectuate critical public health goals through regulation of 
tobacco products? Are regulators. and the public. given appropriate access to 
industry information!ln the health effects of tobacco? Are the roles of.state and 
local governments in implementing tobacco control policies properly enhanced and 
preserved? Does the 'proposal include sufficient incentives for the reduction of 
tobacco consumption and the development oHess hazardous products? 

These recommendations are. to a large extent. based upon the Analysis 
and Review of the Tobacco Settlement that was also drafted and disseminated by 
the ACS. Based on the work of experts in law. economics. medical ethics and public 
health. the Analysis and Review includes separate sections on: a summary of the 
current FDA rule; a ipeciallegal analysis ofthe United States District Court caee 
upholding, in part. the FDA rule; a special legal analysis of the proposed authority 
for the FDA to regulate nicOtine content of tobacco products; an economic analysis of 
the rule; and a discussion of important constitutional issues raised by the 
settlement. In addition;: we provide important factual information about public 
health and tobacco. SpeCific information in these documents supplements our 
recommendations. . 

The following document outlines our recommendation" for the 
Congressional response to the settlement proposal. Most. but not all. provisions are 
analyzed. We have placed the most emphasis on seven principal provisions which 
we believe are the most important to public health. Our review includes a 
summary of the variqus provisions. an analysis of them. and recommended changes 
to legislation that would implement the proposed settlement. We invite critical 
comment and analysis of our findings and recommendations and look forward to 
working with our colleagues in efforts to develop what could become the most 
important public health legislation enacted in this century, 

2 
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ANALYSIS OF PRINCIPAL TERMS OF 
THE PROPOSED TOBACCO SETTLEMENT 

I. INDUSTRY PAYMENTS 

• Summary of Settlement Provisions (pp. 34-35) 

T-541 P.06/32 Job-lT9· 

The settlement requires the tobacco industry to make total payments 
of $368.5 billion (in unadjusted dollars) over 25 years. This amount includes a lump 
sum payment of $10 billion due immediately upon the signing of the statute, 
followed by annual base payments ranging between $8.5 billion and $15 billion. 
The amount of each year's scheduled base payment will be increased over the 
previous year's payment by the greater of 3% or the Consumer Price Index ("CPI"). 
In addition, the payments shall be adjusted according to changes in the domestic 
volume of tobacco product sales. Any decrease iIi·the scheduled annual payment, 
however, will be offset by a surcharge of 25% of any increase in the industry's 
profits from domestic ~ales compared to its "base year" profits. 

In orderito maximize the reduction in youth tobacco use, the 
settlement requires tobacco manufacturers to pass on the costs oCthese payments to 
tobacco consumers byincreasinl: product prices. The settlement will permit tobacco 
companies to deduct these expenses from their federal income tax liabilities as 
ordinary and necessaiy business expenses . 

. ~ 

• ACS Analysis 
I 

From a public health perspective, the substantial industry payments 
are highly desirable as a means of funding public health programs. In addition, the 
requirement that tobacco companies pass along the payments to consumers in 
higher prices will likely reduce tobacco consumption almost immediately, especially 
amon!: minors. The proposal. however, has several serious shortcomings that must 
be addressed. 

First, the amount of the re uired industry payments ma be too small 
to produce significant reductions in youth tobacco use. n s recent economic 
analYsis of the settlement, Professor Jeffrey E. Harris, M.D., Ph.D. of the 
Massachusetts Institute of Technology and Massachl,lsetts General Hospital 
concludes that the present discounted value of the required $368.6 billion payments 
is actually only $194.5 billion. !! As a result, Dr. Harris argues that the payments 
--------:...:-- .'. 
11 Harris, J.E., Economic Analysis oC the Proposed Settlement, American 
Cancer Society Analysis and Review olthe Tobacco Settlement, July 24, 1997. This 
analysis is at Tab 16 ofthe ACS Analysis and Review. 
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would produce a 41-cent per pack increase in the price of cigarettes in Year One. 
This price increase would \n'adually eT0W to 62 cents per pack (in 1996 dollars) by 
Year Five and would remain at that level indefinitely. 

Secondly, the tax treatment of settlement costs will further reduce the 
economic impact upon the tobacco industry and will have a negative impact upon 
federal income tax revenues. Because the required payments are tax deductible to 
the tobacco companies, the payments will reduce the industry'S federal income tax 
'liabilit and w' c . ts. Thus, much or the 
burden of the required payments would be transferred from the to acco industry to 
the federal government, partially transforming the settlement into a federally 
funded program. 

There is widespread agreement among health economists and policy 
analysts that almost no other public health strategy would exhibit the speed and 
cost-effectiveness of impact achieved by increasing the price of tobacco products. 
Increases in price will decrease both participation (the number of smokers) and 
daily consumption am.ounts (the number of cigarettes per person per d,ay). 
Economists have estimated that a 10% increase in the price of cigarettes will reduce 
overall smoking among adults by about 4% and will reduce smoking initiation by 
about 6.75% among minors (this does not include decreases in consumption among 
minors). 

Many public health advocates, including the KooplKessler commission 
have argued that an even lar~er price increase. as much as $2 per pack, i& de&irable 
to reduce tobacco consumption as much as possible while still remaining 
economically feasible.' In previous research, Dr. Harris concluded that the tobacco 
industry could sustaUi price increases of more than $2 per pack and that it could 
afford to make damage payments sufficient to produce such price increases. By 
producing only a 62-cent price increase, the settlement falls far short of the possible 
reduction in youth tobacco use that can be attained by a greater increase in price. . . . .. ~ 

• Recommended Change . 

Congress must design a payment scheme that will raiBe the price of 
tobacco products by requiring additional payments to be made by the industry 
and/or consumers of tobacco. This will have the effect of collecting additional money 
for compensation and for public health programs and will fulfill the more important . . . 
strongly recommend thgt, as part of legislmian implementing the proposed 
settlement, the cigarette e%cise tg% should be raised by at least $2.00, with 
proportionate increaseS in the tax on ciears and pipe tobacco. 
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n. FDA REGULATION OF NICOTINE AND OTHER TOBACCO CONSTITUENTS 

• Summary of Settlement Provisions (pp. 15·18) 

For twelve years, the FDA is permitted to adopt performance standards 
that require the modification of existing tobacco products, including a gradual 
reduction (but not the elimination) of nicotine and the possible elimination of other 
harmful components of tobacco products. These modifications may be required 
based on a finding that such changes: 

(a) will significantly reduce health risks; 
(b) are technologically feasible. and 
(c) will not result in the creation of a significant demand for 

contraband or othQr tobacco products that do not mQet tho product 
safety standard. 

, 
The authority to require any product modification during this initial 

twelve-year period must be based on a showing of "substantial evidence" that is 
documented in an adDiinistrative record and developed through a formal 
rulemaking process, including a hearing. Manufacturers of tobacco products that 
would be affected by any proposed modification have a right of judicial review. 
Congress also may iIitervene if it so chooses. 

Afur th'e initial twelve year period, the FDA is permitted to set product 
safety standards that go beyond the standards it is authorized to set during the first 
twelve years. Specifically, the FDA is permitted'to require the alteration of tobacco 
products. including the elimination of nicotine or other harmful components of 
tobacco products based on a finding that: 

(a) the safety standard will result in a significant overall reduction of 
the health risks to tobacco consumers as a group, 

(b) the modiiieation is technologically feasible, and 
(c) the modification will not result in the creation of a Significant 

demand for contraband or other tobacco products that do not meet 
the safety standard. 

According to the agreement, given the significance of such an action. 
the FDA may require the elimination of nicotine based on a "preponderance of the 
evidence" pursuant to. at a manufacturer's election. a hearing or notice and 
comment rule making with a right of;udicial review. Furthermore. any such action 
must be phased in. and the phase-in period may not begin for two years in order to 
permit Congressional review. 

5 
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Importantly. in any judicial review ofthe FDA's action, deference to 
the FDA's findings will depend on the extent to which the matter at issue is within 
the agency's field of expertise. 

• ACS Analysis 

The 1996 FDA rule asserted the agency's jurisdiction over cigarettes 
under the current medical device law. A federal district court affirmed this 
assertion of authority in the Coyne Beahm case. Because the FDA rule does not 
seek to control the development or manufacturing of tobacco products or impose 
limitations on the nicotine content of these products. the district court decision did 
not address the specific question of whether FDA can impose these restrictions. 

The ACS believes that the procedural hurdles imposed by this section 
are wholly unjustified from a legal or public health perspective. Requiring the FDA 
to engage in "formal rule making" before it can adopt performance standards to 

<modifY tobacco products (mc1uding reduction of nicotine) may enable a single 
tobacco company to cOlllpllcate and encumber the' adml.lllstratlve proc~ss for years 
'lit order to delay a ruIe from going into effect. Additionally, the burden on the 
agency to demonstrate that it meets specified statutory findings by a 
"preponderance of the evidence" before it may ban nicotine altogether introduces a 
new. and presumably higher, standard into administrative law proceedings. 
Finally, it would be difficult for FDA to demonstrate the ne ative findin that 
51 cant emand for contraband products" will not result from changes to _ 

current tobacco products. ThIS requirement coUld be mterpreted to prevent the 
-FBI. frem aeting e.Sitifthe benefits olthe rule far exceeded the costs of black 
market sales in high !ucotine cigarettes. " 

• Recommended Changes 

/~pe~ificallY authorize FDA, after notice and opportunity for 
_~;~mment under 5 U.S.C. § 669, to develop performance standards 

for tobacco products designed to reduce or eliminate any 
constituent, including nicotine. 

0elete the provision governing FDA activities after 12 years and 
~pplY a single standard that would apply from the effective date of 

( . the !Act forward as follows. · 

~ EI~ininat; the ~roposed heightened stan,dard~,of pro?f ("substantial D eVIdence and 'preponderance of the eVlden.ce ) reqUIred for agency 
action and allow traditional adminiSlralive law lO apply. 
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. ~ Delete requiremel~ts that FDA demonstrate that any modificatioll 
~ in tobacco products must be based on a fil~ding that the 

modification will not result in significan.t contraban.d. 

G. Federal requirements to reduce nicotine must apply to cigars and 
pipe tobacco, as well as cigarettes. 

III. PUBLIC DISCLOSURE OF PAST AND FuTURE INDUSTRY DOCUMENTS 

• Summary of Settlement Provisions (Appendix VIII. p. 64) 

The settlement reqltirelS manufacturers to establish and maintain a 
centralized depository for documents "produced" in pending litigation. The 
documents will be available to Congress, state and federal agencies, and the public 
under certain conditions. The industry is permitted. however. to withhold any 
documents it considers to be "privileged" and any materials it considers to represent 
trade secrets. Materials regarding research on health, safety and less hazardous 
products also will be lnCIuded. with the exception of legitimate trade secrets. 

Upon settling the AG euite, the com awes are ermitted to re·re";jew 
!lll documents claimed as pn eged and create a new inventory of privileged 
documents. Anyone wishing to chaUe.nge the industry's assertion of rivilegeor' 
nacre secret must file a eCl e ya three·judge pane 

• ACS Analysis 

It is clear that the tobacco industry has not disclosed aU it knows all ut 
the dangers and addi<:tive properties of tobacco products. Durini' a period when 
millions of Americans contracted lung cancer or other tobacco· induced diseases. the 
industry did not relell:se its own internal research regarding the harmful effects of 
tobacco use. Thus. cOmplete disclosure of industry research regarding the effects of 
tobacco use is essential to a national tobacco control policy. , 

The settlement proposal provides no' explicit deadline for the 
production of the limited number of documents the industry has already agreed to 
produce. More important ettlement does not co manufacturers 
to turn over \Ul eds of thousands of documents; representing million ages. 
c a or' any 0 ents might 
ha '1)ometo' g t through litigation. e e e e . 

L;crimillating eVidence on marketilig research. strategies to induce teenagers to use 
tobacco products. studies on the health dangers of tobacco, and political strategies. 

Although the settlement proposal includes a mechanism for resolving 
disputes over privileged documents, this process is overly cumbersome and 

7 
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extremely time·consuming. Companies could potentially stall review of any 
challenged materlal through the three-judge panel by insisting on a line-by-line 
review of the documents. Thus, what is potentially the most critical information 
may not reach the public for years, if ever. 

The ACS believes that all information on the harmful effects of 
smoking .- whether or not it is privileged or trade secret information .- should be 
provided to FDA for use in development of Product Standards and reduced risk 
products. The FDA has strict requirements relating to non-disclosure of trade 
secrets and has vast.,experience in regulating products on the basis of confidential 
information to review documents that are currently protected under attorney-client 
privilege or are trade secrets. 

*' CRecom:mended Change&> =:> 
1. Congress should ensure that both state and federal courts have 

jurisdiction to quickly resolve privilege claims. The burden should 
be all, industry to demonstrate why documents should not be J 

- diSclosed. :. 

2. Federal legislation regarding disclosure of industry documents 
should also e:rplicitl re uire the industr to release to the FDA all 
m ormatlon .. including research and marketing ata -. t at IS 

. relevant to public health. safety. and the development of less 
hazardous tobacco products. 

L -

IV_ SCOPE AND EFFECT I PREEMPTION 

• Summary of Settlement Provisions (pp. 32-33; 26-27) . 

The set~lement preserves state and local authority to: 

(a) restrict or eliminate underage access to and consumption of 
tobacco; 

(b) further restrict or eliminate ETS exposure in the workplace and 
"other public and private places and facilities;" and 

(c) restrict or eliminate the sale or distribution of tobacco products .. 

The terms ofthe settlement document "preserve" current federal law 
providing for national uniformity of warning labels, packaging and labeling 
requirements and advertising and promotion requirements related to tobacco and 
health. In addition"the preemption provisions of section 521 of the Food, Drug, and 
Cosmetic Act (FDC Act), designed to provide uniform regulation of medical devices, 
would apply to tobacco products since they will be regulated as devices. 

8 
"'''DC· 0141111·0 •• ,201.02 



AUG-05-9T 16:01 From:A~RICAN CANCER SOCIETY 2025461682 T-541 P.12/32 Job-IT9 

However, under the "Penalties and Enforcement" provisions of the 
settlement proposal. state enforcement actions may not impose obligations beyond . 
those imposed by the Act (el'cept where the Act does not specifically preempt 
additional state law obligations) and is limited to the penalties listed. Thus. it 
appears that the settlement would preempt state and local laws with respect to 
penalties and enforcement. 

• ACS Analysis 

The Federal Cigarette Labeling and Advertising Act (the "Labeling 
Act") requires cigarette manufacturers to include specified warning labels on 
cigarette packages, and it bans cigarette advertising on television, radio, and other 
media subject to the j~isdiction ofthe Federal Communications Commission. The 
LabQling Act also contains a provision preempting state and local laws to the extent 
that they impose: (l);a requirement or prohibition. (2) based on tobacco use and 
health. (3) with respect to advertising or promotion. (See Cipollone v. Liggett 
Group, Inc.), All three of these criteria must be met in order for the state or local 
law to be preempted. , . 

Although the Labeling Act's preemptive force has been construed 
narrowly by the United States Supreme Court, many state and local regulations fall 
under its scope. For example, any state or local regulation which restricts tobacco 
advertising or promotions with the goal of protecting health is preempted, In 
addition. many common law tort claims are preempted, For example. if a plaintiff 
claims that post-1969' advertising or promotions should have included additional. or 
more clearly stated warnings or information. these claims are preempted by the 
Labeling Act. . , '" 

Similarly, in Medtronic. Inc, v. Lohr .. the court narrowly construed the 
preemption provisions of the FDC Act, which preempts requirements that are 
"different from, or in addition to any requirement applicable under this Act to the 
device" and which relate to safety or effectiveness ofthe device or other matter 
included in such requirement. Noting that throughout our history, the states have 
exercised their police powers to protect the health and safety of their citizens 
"because these are 'primarily and historically, .. IIlatter[s) of local concern'" the 
court held that the provision does not preempt state common law negligence 
actions. The court appears to hold that only if FDA promulgates a requirement, 
and a state imposes a specific duty on a device manufacturer that is "different from. 
or in addition to" the FDA requirement, does preemption take place. . . 

• Recommended Changes 

As noted in the introduction, state and local governments have 
undertaken significant efforts to control underage use of tobacco, through imposing 
excise taxes, restrictions on sales to minors, labeling and disclosure requirement and 

9 
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policies protecting cit~%ens from secondary effects of smoking. ACS believes that as a 
general rule, states and localities should be authorized to enact laws that are the 
same as, Dr more stringent than, federal tobacco cOlttrol lows. The followil~g changes 
would implement this,policy: 

1. The "Penalties and Ellforcement" provision would preempt state 
laws governing penalties and enforcement. These provisions 
appear to contradict provisions found elsewhere in the proposed 
settlement. Legislation shOUld provide that state and local 
enforcement authority and penalties may be more stringent thaI! 
federal law. 

2. In addition, the ACS recommends that Congress carefully review 
the implications of any new federal law regulating tobacco 
products as medical devices and clearly specify instances, such as 
requirements for modification of tobacco products or good 
manufacturing practice requirements, in which preemption is 
warranted. Requirements under the Federal Food, Drug and 
Cosmetic Act for labeling and advertising of devices should not 
serve all barriers to additional state and local requirement~ as long 
as they do not conflict with requirements imposed by the FDA. 

3. Bec6use the Labeling Act precludes many state and local health 
requirements implementing the initiatives as well as many 
common law tart claims, the ACS recommends that the legislation 
include a provision amending tli~ preemptive language of the 
Labeling Act. Such an amendment should permit states and 
localities to enact lows which en,hance and supplement the goals of 
the L,abeling Act. 

V. REDUCING UNDERAGE TOBACCO CONSUMPTION AND "LOOK BACK" 
PROVISIONS 

• 
• Summary of Settlement Provisions (pp. 24-25) 

The "look-back" provision sets specific targets for the reduction of 
underage smoking and use of smokeless products over the next ten years. These 
targets are as follows: . 

Smoking Reduction 
30% : 
50% ' 
60% 

,,\.DC· OHIOII • o'tGno~.o, 

Smokeless Reduction 
25% 
35% 
45% 

10 

Year 
5th 
7th 
10th 
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If the targets are not met. the FDA may impose a mandatory 
surcharli:e on the relevant industry (i.e .. cigarette or smokeless tobacco) based on 
the estimated profit the indu5tl)' would earn over the lives of all underage users in 
excess of the target. The surcharge is subject to an annual cap of $2 billion for the 
cigarette industry and a proportional cap for the smokeless tobacco industry. 

Manufacturers are eligible to receive a partial abatement, up to 75%. 
ofthe surcharge. To·.receive the refund. a company must prove: 

(a) it "acted in good faith" and in full compliance with all laws: 
(b) it pursued "all reasonably available measures" to attain the 

targets; and 
(c) there is no evidence it took action to undermine achievement of 

the goals. 

AdditioJ;lally, states are required to have a "no sales to minors" law. 
Each state must conduct 250 random, unannounced inspections per one million 
popUlation annuallY,tt? ensure retailer compliance. The FDA must det~rmine, on an 
annual basis, whether each state has "pursued all reasonably available measures" 
to enforce the ban on tobacco sales to minors. Further, FDA must presume that a 
state has not met this standard if the following compliance rate targets are not met: 

Year 
5th 
7th 
10th 

Retail Compliance Rate 
75% 
85% 
90% 

States that fail to meet enforcement targets will lose Medicaid-related 
funds from the settlement for each percentage point it exceeds a target, up to a 
maximum of 20%. The FDA must refund up to 75% ofthe withheld funds, however, 
if the state shows: 

(a) it acted in good faith and full compliance with all laws; 
(b) it,Pursued "all reasonably available measures to attain" the 

targets; and 
(c) there is no evidence it took action to undermine the achievement 

of the goals. 

• ACS AnalySiS and Recommended Changes 

While the concept is sound. the effect of the "look back" provisions may 
be limited. As written, the proposal doel: not include sufficient economic incentive 
to ensure that industry will meet the targets established in the proposed 
settlement. However. properly crafted, "look back" provisions can provide a strong 
motivation for the industry to comply with other aspects of the settlement and to 
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take seriously their responsibility and role in decreasing underage tobacco 
consumption. As they are included in the settlement proposal, however, the 
provisions are seriously flawed and should be amended. Proposed changes include 
the following: 

1. Lower targets should not be allowed for smokeless tobacco 

hi:;::!:: :6: ~W:t:!::nt:=:::!~t~l~;:~:~~:tso:~:~~~ 
teenage boys has outpaced that of cigarettes. 

Re'commended Change: Raise the targets for smokeless tobacco 
products to the same level as cigarettes. Any legislation should 
include all tobacco products; i.e. cigars, pipe tobacco as a target 
objective. 

2. There is insufficient incentive for an individual manufacturer to 
curb its own marketing efforts to attract potential underage users, 
since it will not be proportionally accountable for any violation of 
the .targets. 

Recommended Chanll'es 

v e .ve or tobacco companies to gain a 
_ disproportionate share of the underage market by imposing t e 

'surcharge on each company!individually bC18ed on 
brand.spec,fic youth consumption. 

ro riate sales data, by brand, must be provided by the 
• 0 er ormance y m UJt u I 

- esV\"an.ws. 

3. An.economic analysis of the tobacco industry by Jeffrey Harris, 
M.D., Ph.D., an economist at the Massachusetts Institute 01' 
Technology, indicates that the present value of the $80 million 
surcharge and the $2 billion cap are too low to serve as an 
effective deterrent. g; According to Dr. Harrie, even under 
optimistic assumptions, the industry could pass along a $2 billion 
surcharge to consumers by increasing prices only 8 to 10 cents per 
pack .. The surcharge must be high enough to ensure viEorous 
efforts to meet statutory targets. 

2,/ See Tab 16 of the ACS Review and AnalYl!is. 
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Recommended Chang.@.: The $2 billion cap should be 
.el ; minated and surcharge payments should be at a rate to plOwde 
an effective incentIVe for industry to help achieve results. 

4. The rebate provision is so bro~dly worded that it could be 
. interpreted to allow a rebate even if a manufacturer took only 

token efforts to meet targets. Moreover, the reward so high 
(mandatory 75% refund) that the industry has a much stronger 
incentive to fight for the rebate than to achieve the youth -
""dllctjons rhus completely undermmmg the mtent and 
effectiveness of the "look·back" provisions. 

Recommended Change: Eliminate the rebate altogether. 

5. In an effort to minimize the effectiveness of random, unannounced 
inspections by local authorities, the tobacco industry has 
succeeded in passing laws in many localities banning the use of 
min.ors as straw purchasers. 

Recommended Change: Implementing legislatwn should 
explicitly authorize state and local governments to use minors in 
compliance checks. 

6. The Secretary of Health and Human Services has estimated that 
three-fourths of the approximately one million tobacco outlets sell 
tobacco to minors. 

Recommended Change: With this many outlets, it is critical 
that any "no /lales to minor,s" law must require the licensing 
authority to conduct, or to arrange for, periodic compliance checks 
at every licen,sed store. These checks should be conducted, at a 
minimum, two or three times an.nually. 3.1 

VI. DISCLOSURE AND REGULATION OF NON-ToBACCO INGREDIENTS 

• Summary of Settlement Provisions (pp. 19-20) 

Under t.he ComprehenGive Smoking Education Act ("Smoking 
Education Act"), each manufacturer, packer or importer of cigarettes must annually 

'J! ~ No Sale' Youth Tobacco and RespoDsjble Retajljng' Developin~ 
Responsible Retail Sales Practices and Legislation to Reduce Illegal Tobacco Sales 
to Minors. Findings and Recommendations of a Working Group of State Attorneys 
General. 

13 
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provide the Secretary with a list of ingredi~nts added to cigarettes during their 
manufacture. The list may not identify the COmpany which uses the ingredients or 
the brand of cigarettes which contains them. The Secretary is to transmit to 
Congress a report based on such information of a summary of research activities 
and their findings, on the health effects of the ingredients. and information on any 
ingredient which. in the judgment of the Secretary poses a health risk to cigarette 
smokers. 

The sett.lement proposes adoption of legislation that would supersede 
the reporting requirements of the Smoking Education Act and replace them as 
follows: \. 

1. Manufacturers would be required to provide FDA on a 
confidential basis a list of non-tobacco ingTedients, by brand. 

2. Within 5 years of enactment of the legislation. manufacturers 
wo1,1ld be required to submit for each ingredient. a safety 
assel'lsment demonstrating that "there is a reasonab~e certainty in 
the: 'minds of competent e;cientists that the ingredient (up to a 
specified amount) is not harmful" under intended conditions of 
use. FDA must review the safety and approve or disapprove the 
u~e. of the ingredient. If FDA takes no action within 90 days. the 
ingredient would be deemed approved. 

. t, 

3. New ingredients, or the addition of current ingredients beyond the 
specified amount. would be subject to comparable requirements to 
submit a safety assessment. 

4. The settlement contemplates treatment of Some ingredient 
information as confidential. and protects ingredient information 
not'subject to disclosure under federal food law. For 5 years. such 
information would not be required to be disclosed unless FDA 
disproves the safety of an ingredient. 

• ACS Analysis 

Overall. the proposal for the first time would require submission of 
specific information on tobacco ingredients. by brand. to FDA and require a 
demonstration of safety of the ingredient. much like that required of a food additive. 

The description of the confidentiality provisions is somewhat unclear. 
however. since as a general rule there is no trade secret provision under food law 
that protects disclosure of ingredients. Percentages of ingredients are protected. as 
are flavors and manufacturing processes. But the existence of an ingredient is not 

_ regarded as trade secret information. 
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• Recommended Changes 

.. /l.J ''Ingredients'' must include all additives and other substances 
-V L7 derived from tobacco, as well as non-tobacco ingredients, 

* Q There is no justification for denying the public access to 
information on the existence of ingredients in tobacco and 
legislation including such a provision should be rejected, 

3. The legislation should specifically provide FDA with the authority 
and responsibility to establish safety standards to serve as the 
basis for the safety assessment .. 

/' ~e provision authori:ing incluBion of an ingredient in tobacco if 
L..---'" a safety assessment is not acted upon within 90 days should be 

deleted. 

o The ?egislation should make it clear that a safety ass~ssment must 
include an evaluation of ingredients used in combination with each 
other, as well as the fact that ingredients are altered through 
burning. 

VII. REDUCED RISK PRODUCTS I "SAFER CIGARE'M'ES" 

• Summary of Settlement Provisions (pp. 14-15) 

The proposed agreement would bar tobacco product manufacturers 
from making claimil that Iltate or imply a reduced health risk, unless it can 
demonstrate to the FDA that the product in fact "significantly reduces the risk to 
health" compared to ordinary tohacco products. Additionally. the FDA has 
authority to approve all health claims made in advertisements in order to "prevent 

.. the public from being misled." 

With regard to tobacco products that the agreement refers to as "less 
hazardous," the FDA may permit scientifically·based health claims. In addition, 
the FDA can provide ,exceptions to the advertisi.o,g restrictions that apply to other 
products if it determines that to do so would "reduce harm and promote the public 
health." 

If a mariufacturer dsvelops or aequites technology that reduces the risk 
from tobacco products. it is required to notify FDA and crOilS licenile iluch technology 
for a reasonable fee to other manufacturers. Procedures to resolve license fee 
disputes and assurance of protection of confidential data during the development 
process are contemplated. 

15 
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Importantly, in any judicial review of the FDA's action, deference to 
the FDA's findings will depend on the extent to which the matter at issue is within 
the agency's field of expertise. 

• ACS Analysis 

Mandatory licensing of trade secret data has been successfully 
accomplished through amendments to the Federal Insecticide. Fungicide. and 
Rodenticide Act (FIFRA) in 1972 and 1978. Under current law. when pesticide 
research data submi.tted to EPA are considered by the agency in support of another 
company's registration. compensation of the company that first submitted the data 
is required. Initially. EPA hearing examiners determined what constituted 
"reasonable" compensation; this responsibility was transferred to private 
arbitrators in 1978. " 

• 
FIFRA'!l mandatory data licensing and compensation scheme has 

survived a constitutional challenge as a governmental "taking" of private property 
without just compens~tion in violation of the Fifth Amendment. Ruckelshaus v. 
Monsanto Co. In Thomas v. Union Carbide Agricultural Products Co.; the Supreme 
Court concluded that the delegation of adjudicat9ry power to arbitrators, rather 
than the courts, did !lot violate the "separation of powers" required by the 
Constitution. 

• Recommended Changes 

Legislation implementing this proposal must be carefully crafted to 
ensure that .. 

1. FDA' i" provided the authority. an.d the resources. to establi"h all. 

appropriate means of measuring risk, and determining reduced risk. 

2. A,pproval by FDA as a "reduced risk" product must be based on i2f2JJ1 
reduced risk and whether it makes a contribution. to reducing addiction. 

3. The '''reduced risk ,. program shotild be balanced by efforts to 
facilitate. and erpedite, development and approval of pharmaceutical products to 
treat tobacco dependence. 
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ANALYSIS OF REMAINING TERMS OF 
THE PROPOSED TOBACCO SETTLEMENT 

VIII. AG'S Rli:COMl'olENDED ALLOCATION OF PUBLIC HEALTH FUNDS 

• Summary of Settlement Provisions (pp. 36·38) 

T-541 P.20/l2 Job-1T9 

Of the $368.5 billion in payments that will be received from the 
tobacco companies over twenty· five years. the Agreement recommends that 
approximately $93 billion. or roughly 25% or the total payments. be used to fund 
public health prog-rams. as follows: . 

• HHS will receive $125 million for the Drst three years. and $225 
million annually thereafter to fund youth prevention. adult 
cessation, research and other programs. 

• FDA will receive $300 million annually to carry out its obligations 
and' to enforce the provisions of this settlement. . . 

• St~te and local governments will receive $75 million for the first 
two years. $100 million the third year, and $126 million annually 
thereafter to fund community·based prevention programs. 

• $100 million per year will be dedicated to fund research and 
development of tobacco prevention and cessation methods. 

• Sports teams and events that lose tobacco industry sponsorship 
will receive $75 million per year for the Drst 10 years following 
the effective date oithe settlement. After 10 years, these funds 
will be reallocated to other public health programs. 

( 

• An. independent, non·profit organization to be formed will receive 
$500 million per year to fund multi·media public education 
camp3.lgns. 

• A newly formed Tobacco Cessation Trust Fund will receive $1 
billion per year for the first four years and $1.5 billion per year 
thereafter. The fund, which will be managed by the Secretary of 
HHS. will be used to assist existing smokers in their efforts to 
quit smoking. 

• A Public Health Trust Fund under the control of a Presidential 
Commission will receive $25 billion to fund specific 
tobacco· related medical research. Representative, from the 
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public health community and state Attorneys General will serve 
on the Commission. 

• ACS Analysis 

Overall. the~e provi~ion5 appear promising. but they represent only 
the recommendations ofthe participating state Attorneys General. Ultimately. the 
President and Congress will be charged with deciding how to allocate these funds. 
The> ACS is confident that the> President and Congress will perform this function 
faithfully. holding the best interests ofthe national public health as its foremost 
objective. . 

Of greater concern. however. is the fact that these provisions only 
account for approximately 25% ofthe total industry payments. The settlement does 
not explicitly provide for the allocation of the remaining 75% of the payments. 
Presumably. these funds will be used to settle cenain private law suits. to pay 
legal fees. and to compensate states for tobacco· related Medicaid costs. 

• Racomn\andad Change!> 

The ACS would prefer to have a greater percentage of the industry 
payments explicitly devoted to fund public health programs. Congress should 
conduct hearings to determine how much funding is needed for these public 
programs and which programs are most effective in achieving the stated public 
health goals. 

While the ACS trusts that states will use the unallocated funds to pay 
for tobacco· related medical expenses and public health programs. the ACS believes 
that the settlement should provide greater detail regarding how the unallocated 
funds are to be used. ; 

, 
IX. NATIONAL TOBACCO CONTROL PROTOCOL AND CONSENT DECREES 

• Summary of Settlement Provisions (pp. 27·28) 

In order to insure that the settlement will benefit all states. including 
those that are not participating in the settlement. the industry will enter into a 
"national tobacco control Protocol" (the "National Protocol") that will embody 
certain terms of the Act. The National Protocol '\'Will be a binding contract 
enforceable by the federal government and all st>!ltes. and it will not be subject to 
facial constitutional challenge. 

In addition. the tobacco industry and the participating states will enter 
into consent decrees. that will reiterate. in identical language. the terms of the Act 
governmg: 
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1. advertising, marketing. and youth access restrictions: 
2. trade associations: 
3. lobbying restrictions: c 

4. disclosure of tobacco smoke constituents; 
5. disclosure of non-tobacco ingredients; 
6. disclosure of industry research "relating to health, toxicity and 

addiction;" 
7. compliance and corporate culture; 
8. payments to the states; 
9. obligations to deal only with complying distributors/retailers; 
10. warnings, labeling and packaging; and 
11. dismissal of other pending lit'igation specified by the parties. 

The consent decrees will not includ~ the terms of the agreement 
goverrung: 

1. product design, performance or modification 
2. m!inufacturing standards and good manufacturing practices 
3. testing and regulation of toxicity and ingredients approval; and 
4. the national FDA look back provisions. 

The aettlement requires that the consent decrees be construed in 
conformance with the Act and the National Protocol, and with each other. The 
parties shall expressly waive all constitutional challenges to the consent decrees, 
and the terms oftheiconsent decrees shall remain binding upon the parties even if 
corresponding provisions of the Act are declared .unconstitutional. . . 

• ACS Analysis , . 

Although the content of the National Protocol is not clearly defined, 
this provision willsetVe the important function of extending the settlement to the 
ten non-participating states. Thus, the ACS suppons this provision as a means of 
establishing and maintaining a nationally unified campaign to reduce tobacco use 
and improve public health, 

The ACS also supports the Consent Decree provisions because they 
provide an important "back-up" system which will remain effective even if portions 
of the Act are declared unconstitutional. Although the parties to the settlement will 
not have standing to challenge its constitutionality, the Act is likely to face 
numerous constitutional challenges from third parties. 

• Reconunended Changes 

The consent decrees must also provide for the achievement of 
agreed-upon. public health goals as a "safety net" in ca$e federal legislation flounders. 

19 



AUG-05-ST 16:06 From:AMERICAN CANCER SOCIETy 2025461682 T-541 P.23/32 Job-ITS 

.. '. " 

Congress should also require the parties to submit draft consent decrees and a draft 
Natiol1al Protocol in the early stages of deueloping federall~islation so Congress 
can determine whether these three pieces "fit" together, and determine how conflicts 
ill enforcement, claimed rights, and procedures can be resolued. 

X. LICENSING OF RETAILERS 

• Summary of Settlement Provisions (pp. 12-13) 

The provisions to eliminate youth access to cigarettes and smokeless 
tobacco are enhanced by a requirement that the Federal government establish 
minimum standards for a retail licensing program financed througb funding 
provided by indu&trypayments. The licen&ure pI:ogram would apply to all 
manufacturers. distributors. wholesalers. retailers. and importers oftobacco 
products. It would b~ enforced by federal, state a:nd local authorities. The new 
licensing program: . 

• Pronibit" the sale oftobacco products to consumer& by an 
unlicensed seller; 

• Requires that applicants and holders of a license comply with all 
federal statutes and regulations governing tobacco products; 

• Imposes licensing fees to cover costs incurred by states to 
administer the licensing program; 

• Esiablishes comparable Federal licensing provisions for the 
mil,itary and ather U.S. GovernJoent operations and for Indian 
tribes. ;, 

The settlement also specifies penalties for violation of the licensing 
laws. Any peraon who sells tobacco products without a license is subject to criminal 
sanction;, including a $1.000 fine, six months imprisonment, or both. For 
corporations, the settlement calls for a maximum fine of $50,000. States may 
impose more severe penalties than those set forth under federal law. 

Civil sanctions for violating state licensing laws governing the sale of 
tobacco to minors could result in fines and license suspension or revocation. 
depending on the number of offenses committed within a two-year period. Each 
state must enact an enforcement scheme that provides "substantially similar 
standards" to the federal minimum. Civil penalties are as follows: 
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Offense w/in 2 yr. pd 
First I 

Second' 
Third 
Fourth· 
Fifth 
Sixth· Ninth 
Tenth 

• ACS Analysis 

Maximum Cjvil Penalty 
$500. 3 day license suspension. or both 
$1,000, 7 day suspension, or both 
$2,000. 30 day suspension. or both 
$5.000, 6 month suspension, or both 
$10.000, one year suspension, or both 
$25.000 or mandatory revocation for 3 years 
Mandatory license revocation 

If adequately funded and administered, a national licensing system 
can help reduce illegal sales to minors. However. research of local enforcement 
schemes for both tobacco and alcohol demonstrate that license suspension and 
revocation are much more effective deterrents to reducing illegal sales to minors 
than finanCial penalties. 

While sia.tes may impose more severe criminal penalties, .the civil 
penalties are clearly s'tated and states are required to enact laws imposing similar 
penalties. This penalty scheme would expressly preempt more stringent and 
effective state and local sanctions. such as required license revocation. 

The requirement that state and local governments enforce the 
licensure provisions would be allowed under tenth amendment analysis. In Printz 
v. United States and New York v. United States, the Supreme court makes clear 
that the federal government may not commandeer states to carry out federal 
objectives. despite Cdngress' power to pass laws under the Commerce Clause. That 
is, the federal government cannot impose unfunded mandates on states. However, 
in this case, the requirements are funded by tobacco industry payments, and 
therefore, the provisions requiring enforcement of licensure provisions are 
Constitutional. 

• Reconunended Change 

Delete the option of financial penalties for second and subsequent 
offenses, make the escalating schedule of suspensions mandatory, and require license 
revocation after the third offense. 

XI. NATIONAL CLEAN INDOOR AIR STANDARDS 

• Sununary of Settlement Provisions (pp. 30·31) 

The proposed settlement agreement restricts indoor smoking in "public 
facilities" (a building entered by 10 or more people at least one day per week) to 
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negatively pressurized areas ventilating directly to the outside. Employees shall 
not be required to enter the smoking area while smokini is occurril)g Restaurants 
(other than "fast food restaurants"). bars . s. casinos. 

n 0 a s, tobacco merc ants and prisons are exempted. The settlement would:.g 
require OSHA to Issue reg auons to Imp hese standards. wit~ 
enforcement costs paid by the industry. but would become effective within one year 
regardless of OSHA's actions. 

The act would not preempt or otherwi$e affect any other state or local 
law that impose the .same or more stringent restrictions on smoking in public 
facilities. Similarly. the agreement does not preempt or otherwise affect any federal 
ruleG that re~trict ~moking in federal facilities. 

• ACS Analysis 

These provisions summarize H.R. 1771. "To Amend the Public Health 
Act to Protect the Public £rom Health Hazards Caused by Exposure to . 
Environmental Tobacco Smoke." introduced by Representative Waxm!ln on June 3, 
1997. There is no fe~ieral preemption provision in the bill. . 

• Recommended Change 

CS su orts H.R. 1771 and repommends its adoption as part of 
the legislation implementing the settlement agreemeltt. ee secticfn IlIon ACS 
recommendations regarding preemptwll. 

XII. 
i 

RESTRICTIONS ON MARKETING AND ADVERTISING 
, 

• Summ*ry of Settlement Provisions (pp. 8·9) 

The Se~t1ement proposal includes the following restrictions on 
marketing and advertising: 

• 

• 

• 

• 

• 

Authorize only black and white. text-only ads in publications with 
16%+ youth readership; 

Ban brand-name event sponsorship, such as concerts and sports; 

Ba~ all billboards. outdoor signs, and signs in arenas; 

Ban all human images and cartoon characters from advertising 
and packaging; 

Ban advertising on non·tobacco products. like caps. jackets and 
bags; 
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• Ban use of non-tobacco brand names on tobacco products: 

• Ban offers of non-tobacco items or gifts based on proof of purchase: 

• Require ads to carry FDA-mandated statement "Nicotine Delivery , 
Device;" 

• Prohibit point-of-purchase ads in all facilities other than 
adult-only stores and tobacco outlets (with very limited 
exceptions): 

• Ban advertising on the Internet. unless "'designed to be 
inaccessible in or from the [U.S.];" 

, 
• Prohibit payments to place products in movies, TV programs and 

vidpo games, or "to 'glamorize' ,tobacco use in media appealing to 
minors," including records and' concerts; 

• Require disclaimer in ads with "product descriptors {e.g., 'light' or 
'low tar')"; and 

• Require FDA review of all new ads and labels concurrent with 
introduction. 

• ACS Al}alysis and Recommended Changes 

Overall, ACS strongly supports all of the proposed marketing and 
advertising restrictions, which appear to have the potential to impact public health 
in a positive way. However, there are several shortcomings and weaknesses that 
need to be corrected. ' 

1. In the first five years, the FDA may alter or strengthen these 
marketing restrictions only under "extraordinary circumstances," 
even though the industry may develop new. unanticipated or even 
unintentional marketing techniques that continue to appeal to 
mUlors. 

Recommended Change: Delete the condition that FDA can 
make changes only under "extrCUJrdinary circumstances". 

2. Cigars and pipes are exempt from advertising restrictions, even 
though cigar use among minors is climbing fast. 

Recommended Change: Apply the advertising and marketing 
restrictions to "all tobacco products. " . 
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3. The industry may continue using traditional product "descriptors'· 
such as "light" and ··mild" simply by adding a disclaimer in their 
ads, even thougb surveys show 60% of smokers wrongly believe 
such cigarettes are less harmful. On the other hand. a new and 
genuine reduced·risk product may not list such claims unless the 
manufacturer ';demonstrates scientificallY" that the product 
"significantly" reduces health rillk. 

Recommended Change: Require traditional product 
"descriptors" like '1ight" and "mild" to meet the same health claim 
standards established for new, reduced· risk products. 

XIII. RESTRICTION!l ON YOUTH ACCESS TO TOBACCO 
, 

• Summary of Settlement Agreement (pp. 11·12) 

Under t.he settlement agreement, FDA would be provided explicit , . . 
authority to:.. . . 

• Ban sales to kids under 18; 
• Require photo i.d. for anyone under 27 and a face· to· face 

transaction; 
• Ban all vending machines: 
• Require minimum pack of20; 
• Ban sale of single cigarettes and free samples; 
• Prohibit mail order sales except with proof of a~e. with FDA 

review after two years; and . 
• Ban self·service displays, e~cept in adult-only facilities, and 

tobacco must be behind the counter, under lock, or if on the 
counter not visible or accessible. 

• ACS Analysis 

ACS strongly supports these needed measures, but recognizes that 
without adequate enforcement, they will be of little use. Recently, Congress cut the 
administration's proposed budget for enforcing the current FDA rule from $34 
million to $15 million. 

• Recommended Change 

Insure that industry funds earmarked for enforcement may not be cut by 
appropriations committees. 
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XlV. WARNINGS, LABELING AND PACKAGING 

• Summary of Settlement Provisions (pp. 9-11) 

Under the settlement agreement. manufacturers of cigarette packs 
would be .required to rotate eight explicit warnings. including "cigarettes are 
addictive." "cigarettes cause cancer." and "smoking can kill you" on a large label 
covering 25% ofthe upper front panel. Smokeless tobacco would carry four similar 
warnings. Warnings must cover 20% of all advertisements. FDA may "require label 
and advertising disclosures relating to 'tar' and nicotine. [and] disclosures by other 
means relating to other constituents." 

• ACS Analysis 

These are significant improvements over the existing warning labels. 
However. under the p'roposal: 

1. Only the front of packages require warnings. 
" 

2. Industry package designers may develop new ways to minimize 
the impact oithe warning labels. 

• Recommended Changes 

1. Require warnings on the back of packages as well. 

2. Require FDA to issue regulations on warning labels that prevent 
manufacturers from using packaging or de4lign techniques that 
reduce the impact of the warnings. 
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ECONOMIC ANALYSIS OF THE 
PROPOSED TOBACCO SETTLEMENT 11 

T-541 P.25/!! Job-IT9 

It has been widely reported that U.S. cigarette manufacturers 
will be required to pay a total of $368.5 billion during the first 26 years of 
the tobacco industry-wide Proposed Resolution.?:J This characterization 
of the settlement payments, however, 8ubstantially overstates the real 
value of the amount that will actually be paid. 

• _The reported 24·ycar total of $368.5 billion does not take into account the 
.. "adJustment f~r volume" provisions in the Proposed Resolution. 31 This 

provision esse',tially pegs all payments to the volume of cigarettes Sold, and 
therefore render& the payment scheme equivalent to a unit tax on cigarettes . 

• As the Proposed RAsolution contemplatldB, 4J this virtual tax will be passed on 
o COllsumers in the form of hi her neeg.Au a result, the volume of 

cigarettes sold will decline. and therefore tota in ustry pa ems wi:J:t 
decline, too. : 

• Based on a conservative economic model of the relation between cigarette 
consumption and cigarette prices, §! I estimate that the real price of a pack of 
cigarettes (in 1996 dollars) will rise by $0.41 per pack in 1996 dollars at the 
outset. This virtual tax will gradually increase to $0.62 per pack (in 1996 
dollars) by the fifth settlement year, and remain at that level indefinitely. 

JJ Prepared by Jeffrey E. Harris, M.D., Ph.D; of the Massachusetts Institute of 
Technology and Massachusetts General Hospital. The views expressed here are 
those ofthe author. They do necessarily represent the position of the 
Massachusetts Institute of Technology or the Massachusetts General Hospital. 

2J "Proposed Resolution: For Settlement Discussion Purposes Only. 6/20/97, 
3:00 p.m. DRAFr." 68 pp. 

ial "Proposed Resolution ... Title VI, B5," at p. 34. 

~/ "Proposed Resolution ... Title VI, B7," at p. 35. 

fJ1 See Harris. J.E. "Comments on: Proposed Resolution: For Settlement 
Discussion Purposes. Only. 6/20/97, 3:00 p.m. DRAFT." 68pp." Commissioned by 
the American Cancer SOCiety, June 26, 1997. My model assumes that current price 
elasticity of demand is ·0.4, and that, even in the absence of price increases, 
cigarette consumption will decline at a background rate of 0.6% annually. 
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• If the virtual tax is fully passed on to American smokers, as I expect it will, 
then total U.S. cigarette consumption will fall from 24.2 billion packs 
annually to 22.3 billion packs in the bage year of the Ilettlement, and 
continue to decline gradually to 18.4 billion packs by the 25th year. Applying 
the volume adjustment provision, I estimate that the face value of industry 
payments would amount to $304.3 billion over 25 years. 6! 

• The face value of industry payments, however, does not reflect their presen.t 
discounted value, that is, the amount that investors would be willing to pay 
today for a portfolio of 25-year corporate bonds that promised to pay exactly 
what the Proposed Resolution mandates. Based on an interest rate 
comparable to. the long·term rates on corporate bonds and U.S. Treasury 
obligations. I estimate that the resent discounted value of volume· adjusted 
tndustry paynients would be $194.5 billion over 25 years. 11 

The Proposed Resolution imposes financial penalties on • 
cigarette manufacturers if the proportion of 13- to 17-year-olds who smoke 
cigarettes every day does not reach specified target levels within 5 to 10 
years. fit While economic research suggests that teenagers' smoking rates 
may be especially responsive to price. the increase in cigarette price 
antioipated Crom tpe Proposed Resolution would be insufficient by itllelfto 
reach the specified targets. 

• Based upon my analyses of data from the University of Michigan's 
"Monitoring the Future" Study, I estimate that the "base percentage" of 
underage daily smokers (that is, the 1986-1996 historical average) is 15.2% W 

§I This computation does not include the drop in Federal excise tax revenues 
and state excise and ;>ales tax revenues on cigarettes that would result from falling 
cigarette consumptiop. For example, even if states raised their excise and sales 
taxes to keep pace wjth inflation, the loss in state revenue would have a face value 
of $43.2 billion over ~5 years. . 

I 
11 My calculations of present discounted value took into account the "intlation 
protection" provision' (Tile VI, BA) of the Proposed Resolution. 

!if See Appendix V of the Proposed Resolutioh. 

fil See ''Monitoring the Future" Study. Cigarette Stati.stics Table I: Long·Term 
Trends in Prevalence of Cigarettes for Eighth, Tenth, and Twelfth Graders. Ann 
Arbor: Univ. Michigan, 1997. I estimate the base percentages to be: 8.5% for 8th 
graders; 14.7% for 1Qth graders; and 19.2% for 12th graders. The population. 
weighted average, as specified in Appendix V, A.I of the Proposed Resolution, would 
then be 15.2%. 
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Hence, the five-year goal of a 30% reduction in underage smoking prevalence 
would mean a target rate of 10.6% daily smokers. This target actually 
mounts to a 58% reduction from the current 1996 prevalence of 18,2% among 
eighth· to twelfth· graders. 101 

• Based upon the most recent economic research on the responsiveness of youth 
smoking to increases in cigarette prices, ll! I estimate that the expected 
$0.62 increase in the real price of cigarettes would translate into an 18% 
reduction in teenage smoking from its 1996 level, that is, to about 14.9% 
daily smokers, which is well above the calculated target rate of 10.6% daily 
smokers. 121 

1 compared the effect of the Proposed Resolution on cigarette 
consumption and governmental revenues with that of an inflation
adjustable increase in the Federal excise tax on cigarettes. A SI.OO-per
pack tax, levied by -Congress in the bAse year And Adjusted to keep pace 
with inflation, would yield approximately 60% more revenues over 25 
years than the Proposed Resolution. An inflation-adjusted $l.50-per-pack 
tax would yield more than twice the revenues; expected from the Proposed 
Resolution. A S1.50-per-pack price increase; I estimate, would be sumcient 
by itself to reduce the 13- to 17-year-old daily smoking rate to the target 
level contemplated'by the Proposed Resolution. 

lQl The 1996 rates of daily smoking in the "Monitoring the Future" Study were: 
10.4% for 8th grader~; 18.3% for 10th graders; and 22.2% for 12th graders. The 
population·weighted flverage, as specified in Appendix V, A.1, would then be' 18.2% 
for 1996. 

1lI See Chaloupka FJ, Grossman M. "Price, Tobacco Control Policies and Youth 
Smoking," Working Paper No. 5740. Cambridge MA: National Bureau of Economic 
Research, Sept. 1996; These authors estimated the "participa.tion price elasticity," 
which captures the effect of price on the proportion of youth who smoke, to be ·0.6. 
The "overall price elasticity," which also includes:'the effect of price on the number 
of cigarettes that youth smokers consume, was estimated to be ·1.3, 

121 Under the surcharge provisions of Appendix V, the resulting smoking 
prevalence would amount to only a 2% reduction from the "base percentage" of 
15.2%. Hence, the reduction in underage smoking rates would fall 28 percentage 
points below the 30'percent target. While provillions B.1(b)(1).(3) of Appendix V 
(pp. 53·54) are complex, it appears that the resulting surcharge would reach the 
$2 billion cap imposed by provision B.1(b)(4)(p.o4). If this surcharge were passed 
onto all consumers in the form of higher retail prices, the effect would be about 
$0.08 per pack. 
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• If. CongresQ raised the cigarette excise tax by $1.00 per pack and periodically 
revised the tax to keep pace with inflation, then the face value of industry 
payments would be $480.1 billion over 25 yean, as compared to $304.3 
billion under the Proposed Resolution. The present discounted value would 
be $314.4 billion, as compared to $194.5 billion under the Proposed 
Resolution. By year 24, total U.S. cigar9tte con9umption would be 17.1 
billion packs, as compared to 18.4 billion under the Proposed Resolution. The 
daily smoking rate among 13· to 17-year-olds would decline to 12.9%, as 
compared to the 14.9% rate expected under the Proposed Resolution. 131 

• If Congress raised the cigarette excise tax by $1.50 per pack andperiodically 
revised the tax to keep pace with inflation, then the face value of industry 
payments would be $653.2 billion over 25 years, as compared to $304.3 
billion under the Proposed Resolution. The present discounted value would 
be $427.8 billion. as compared to $194.5 billion under the Proposed 
Resolution. By year 25. total U.S. cigarette consumption would be 15.5 
billion packs. as compared to 18.4 billion under the Proposed Resolution. 141 
Thus. an inflation-adjustable tax of $1.50 per pack would. by itself. result in 
a decline in youth smoking 9ufficient to achieve the target rate of 10.9% 
contemplated by the Proposed Resolution . 

.lal Since cigarette consumption would decline. there would be a reduction in 
state excise and sales tax receipts equal to $69.6 billion in face value and $37.0 
billion in present d.iecou.nted value OV9r 25 years. See footnote 6. 

141 Since cigarette consumption would decline. there would be a reduction in 
state excise and sales tax receipts equal to $77.5 billion in face value and $48.7 
billion in present discounted value over 25 years. See footnote 6. 
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SMOKEFREE EDUCATIONAL SERVICES, INC. 
375 South End Avenue 

Suite 32F 
New York, NY 10280 

Phone: (212) 912-0960 Fax: (212) 488-8911 

e-mail: SESTalk@aol.com 

MEMO 
To: ELENA KAGAN 

From: JOSEPH W. CHERNER 

Date: 9/9/97 

Subject: National Tobacco Settlement 

We urge you to oppose the terms of the tobacco settlement currently under 
consideration and support much stronger measures to protect the next generation 
from tobacco addiction. 

The tobacco cartel has lied to the American public for 40 years. It still refuses to 
admit that smoking and secondhand smoke cause cancer or that nicotine is 
addictive. It still refuses to admit that it targets young people. 

We urge you to demand that any settlement includes, 1) public disclosure of any 
secret internal tobacco cartel documents, 2) full regulatory authority of tobacco 
products by the FDA, 3) severe annual penalties against the tobacco cartel for 
failure to reduce youth tobacco addiction, 4) a warning on every cigarette pack 
stating: "This product contains nicotine, a highly addictive drug," and 5) a 
smoke-free work environment for all workers, including restaurant workers, because 
no one should be forced to breathe smoke to have a job. 

History will remember the Clinton administration in large part for its leadership on 
this issue. We are counting on you to bring the tobacco cartel to justice. 

Thank you for your attention. 
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SMOKEFREE EDUCATIONAL SERVICES, INC. 
375 South End Avenue, Suite 32F 

New York, NY 10280 

Phone: (212) 912'()960 Fax: (212) 488-8911 

Strengthen the Settlement with the Tobacco Cartel 

The proposed settlement between Attorneys General and the tobacco cartel does not go far 
enough to hold the tobacco cartel accountable. In particular: 

1. The tobacco cartel should have to admit that a) Smoking causes disease, b) Secondhand 
smoke causes disease, and c) Nicotine is addictive. 

2. The tobacco cartel should have to turn over "privileged" documents detailing what it 
knew about tobacco-caused diseases and nicotine addiction, and when. 

3. Tobacco smoke pollution should be prohibited in all public places and work places. 
Restaurants, bars, casinos, bingo parlors, and prisons should not be exempt. The 
health of restaurant workers, bartenders, casino workers, bingo parlor workers, and 
prison guards is just as important as everyone else's. 

4. The tobacco cartel should not be given five more years of un penalized access to children. 
In five years, there will be a new president and a new congress that may have a different 
position on tobacco. The tobacco cartel should be held accountable every year and face 
significant fines if youth smoking does not decline. 

5. The fines stipulated in this agreement if youth smoking rates do not decline are 
insufficient to deter the tobacco cartel from targeting youth. In other words, the tobacco 
cartel has a financial incentive to continue targeting youth. 

6. Every cigarette pack should contain the following warning: "This product contains 
nicotine, a highly addictive drug." 

7. The FDA's control over nicotine should not be compromised. The FDA should 
determine, without obstacles, when and if nicotine levels need to be reduced. This is 
current law: So anything less would be a step backward. 

8. Fines paid by the tobacco cartel should not be lowered if the cartel addicts fewer people. 
Doing so would be like telling a serial murderer that he will get a lighter sentence if he 
kills fewer people. 

9. The $5 billion annual compensatory cap should be raised significantly and increased 
each year by the cost ofliving. 

10. The present value 0[$368 billion dollars paid over 25 years is far less than $368 
billion. All annual payments made by the tobacco cartel should be increased each year 
by the cost ofliving. 

Page 2 of 2 
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Amendment by Senator Harkin to the Amendment by Senator Hutchison: 

Strike [he text and insert in lieu thereof the following: : 

Section 1903(d) of the Social Security Act (42 U.S.C. 1396b(d» is amended by adding at the end 
thereof the following new paragraph: 

• • 

"(7)(A) In determining the amount to which a State is entitled under subsections (a) and 
(b), the Secretary shall, in the case of a State- that has complied with subparagraph (B), 
waive the applicability of paragraph (2)(B) and paragraph (3) of this subsection with 
respect to amounts that the State has recovered from manufacturers of tobacco products 
pursuant to the settlement of litigation filed prior to January I, 1999, by or on behalf of 
States against such manufacturers for harm caused by tobacco products. 

"(B) In order to comply with this paragraph, a State shall annually certifY, in such form as 
the Secretary may require, that it is carrying out a plan to spend not less than 2S percent 
of the amounts the State recovered pursuant to the litigation described in subparagraph 
(A) on activities to reduce tobacco use. Such activities shall: 

"(i) consist of such tobacco use prevention programs (including counter-marketing, 
school and community-based prevention programs, smoking cessation programs, 
enforcement oflaws relating to tobacco products, ongoing evaluation) and such 
other activities as the Secretary determines are reasonably designed to reduce 
tobacco use; and 

"(ij) supplement and not supplant funds already being spent on similar activities in 
the State. 

"(C) The Secretary shall monitor the use of amounts recovered pursuant to the litigation described 
in subparagraph (A). TIthe Secretary determines that a State d!d not spend funds in the manner 
described in the certification provided pursuant to subparagraph (B), the Secretary shall revoke 
the waiver granted to such State pursuant to subparagraph (A) and shall revise payments made to 
the State under this section accordingly." 
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IN 'rHE SENA"I'Hl OF TIm UNITED STA1'ES 

___ . ___ -::-.illtl'odllf·,,1 1101' follolY;lIg bill; whi"h w.1N "I'nll twi .. , mill 
"""N""cI to th" CUlllluitll\! m. ____________ _ 

·A BILL 
To amend tjtle XIX of tho Social Security Act to permit 

the SOOI'Ctary of Health and Hl1Int\l'I Services to wllh~ 

reconpment undP.r the mediC/lid program of certain timclN 

l"e6eived by il Sta.te from IlU\lmf'nctl1T'(\rs of tobooco PI'Od

nets if 1\ Stnt.e U~.R a poltion of sullh funds fOl' tobacmo 
nBC prcw.lltion aud reduction progJ'/UIIR, 

1 Be it enacted by the .. "fenate and lluulltl (}f Represerlta-

2 ti1J1l.~ of lhe lh,ited StCJ,t('.,~ (if AmeriM in Omtgt'tJSs (~~V!7n1Jlf'.tJ, 

3 SECTION 1. 9B0llT TITLE. 

4 This Act, may he cited a.~ tho' " ___ _ AL.t uf 

5 1999". 

6 SEC, 2. FINDINGs, 

7 COUgt"eAA lllil.k~R the fnIlO\\illi{ fillciiugR: 

P. 002 
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(1) To}:wlt>.oPI~u~~ UJ'C the fOl'elllost prevent-

2 ablc IJ[~llthp,'Obfu~lhiu!i"g AllJcrica tmlay, More 

3 tlmi' 400,IlOO iJl(liyi(1i.~I\IS" (lie eadl ycal' <\.'1 II 1'~l!lIlt 
.". :. 

4 of tobac>.oo illrlmuid iIIr'U!IIRth'> Ilnd t'Onditiolls, . ~ ." 

5(2) Vililli'lIy.~tP;i~· ilStll'K of tobacco pl'OChH1.<i 
".:., ..... ; '~::'" . 

6 are l111del' Jogl\l-li:ge~ E,'f!ry cmy, 3,000 youllg' PCOplll 

7 bcconln regnlar Rm!)k~. Of, tJle,'Ie children. l,noo 
8 will die pl'8matl.1l'Oly 1'1'0111 a tobacco-l'elnt,cll cliSMse. 

9 (3) Tobacco pl·od1.1cts n~'O illhcl'clIt.ly dmlg"Cl'lll1N 

10 and Muse call cor, hoCll't dil:lCllllC, nil!! other f>eriolls 

) 1 adverse health effoots. 

t 2 (4) Medicm.id is If. joint Feclel'lu-StI\te pl\J1;Ut'.J"-

13 Rhlp IJI'OgrA.IU deRiguM Lo provide heruth eare to (,iti-

14 zeUl! with \ow-inco(ue. 

15 eJ!) On ilverllg<l, t.htl Federal Govol'Tlmcnt pays 

16 57 pl'rcellt of the costs of the mediCAid program, 

17 aud 110 StAte must pt~y fOl' JIIm~~ than 50 pnf'l!t!lIt IIf 

18 the oost oCthe pl'ogram i II that Stat.t'. 

19 (6) 'I'he oomprehclIsNo flettlem£'lIt of November 

20 1998 between 1l1l\llufaetlll'tlI','l of tob:U!I'~) {ll'lIIllJelt", (nx 

21 defiued iu Rel1j;ioll 5702(11) of tho llltol11al lievcllue 

22 Cod£' of 1986) uud Rtllt~~:;, and t.ho ilJdividu!l.l Stato 

23 settlcment'!! I-eac:hed witli AIWh IlItLI1Ilnu~t.I1l'l.'I'Il, ill-

24 (lhll[c! c'li\inlH i\.I'il'lillg ou1 ur tbe lIIedil'aid p'~lgmlll. 
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(7) It i~ iu the ilit!)''OHt ot thE' [Jublif! health to . '. ~'. . 

target, n portion of :tl~tilllrfl'! l'et:!~ivE'd by Rtntcfl i"" 
'. <l ra..ci11It, of sil(ih~eiiJ~n.~;tf,.c::: townl'(l~ (:omLaLtiug the 

.. ~;' :".~:' :. : . 

pi'Oblcm of yonth lilliOl(ii!A',' . 
.. : ::'.,:, .. 

6 PB.OGRAM oFTOJWJCQ...BllLATED PUNDS, 

7 (11.) IN nENlllltAl,,~tion J fJ03(d)(3) of the Social 

8 Socmit.y Act (42 n,H-C, liJ9f;h(rI)(:m ill IlIlltlllded-

9 

10 

(1) by i1IAElI'tiIlp; "(A)" before "Tile"; nlld 

(2) by adding ILt the eud the following: 

11 "(B) The Seetcta,y Nlmll waive the applifahility of 

12 8ubpal'agrnph (A) and paragraph (2)(B) with respect to 

13 amounts recovered 01' pairl to n SttLtP. >l.'\ 1111.11. of the COIll-

14 pl'ehensive settlemElllt of NllvClubcl' 1998 between l1U\Illl-

1 S fact;nrcrs of tobMcO produeJt:1I (1lS defiued ill seotion 

16 5702(cl) of the Iuternal Revenne Code of 19H6) C\lul 

J 7 Stll.W~. Ol' as pnl'L of allY iudividu~\l State settlement or 

18 judgment l'ell.l!hcd ill litit,ratioll iuitiated or pursued by l\ 

19 StJlte lIgllillllt om! Ill' IIJOI'f' Rue,la llLlLUUrac1ul't'!rll, it, with 

20 l'eRlx!I!t. t~) n fi!ll!ld ymw, t.lw St~lt~_ 

21 

22 

23 

24 

"(I) C~I!lT,if'i(!" tbat. at. Jm~"t 25 {llll'c'ellt. of /1111111 -amollllt.'l l'OOI"iVl.'d dlll'illg thQ Cifleal ,yeal' wiJI be E'X

pcmlec1 Oll activities to I'cxlucc tobn.ceo usc de.~crilJc1d 

ill i'lUbptwagl'aph (0); 

P. 004 
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H,b.! '. 

I . H( ii) inclm)es a.<i l)fLrt of KlICh cCl1:ificutiulI 1\ 

2 written descl'iptionofhi)w RIlI',h l\mOllllt.~ will be Co"'-
". .;: ~ -'. ' 

3 (!Glided; and 

4 -"(iii) sllpp\eniclI~~ illld docs lIot RlIppl:mt the . . .' 

5 -Iew.l or fllucJ.q E'.xpeli~_h.v the State as of .Jnly I, .. '., . . 

6 1999 for lIimihwtWtivitiii~ ill UIO State, 

7 "(0) F91' purposes of subpamgrnph (B)(i), uct,ivitim; 

8 t.o l-educe tobaooo liRa Ilollsi~t uf tobaaco llse prevention 

9 mltll'eductiull progwulIH, illllilltlillg-

10 "(i) coullt.el'-lIIsrkeullgj , 

11 "(ii) tlOllllt.el'-nclvel'tilliugj 

-12 "(iii) sahaa! 8!ld cOllunuulty-based educatioll 

13 and Pl'P.Velltioll progl'ItIllS; 

14 "(lv) smoking (!llsllation pl'Ograms (including 

'S trninillg fol' health care l,n'Ofessianals and providers 

)6 (m how to COlldl1Ct such programs); 

17 "(v) C!IlfOl'tlCllWllt of lawl! l'c1ntillg to tobacco 

18 {ll'()(m(!t.Rj mid 

19 "(vi) evaluation ~U1d !iUl'VeiJJalUle of tim cffoc-

20 tivCIIElfIIl of Ruoh progJ'II.IIL'i alit! nd,ivitip.s, 

21 "(D) Not.hillg ill 'mhpm7~"iLph (R) shll.lI be c;ol~~t.rJ.lE!(l 

22 as Iimitiug thE': ant.l1o,;t.y of the Secl'etalY uudel' thiR title, 

23 ro-

24 "0) l-etillil't! rl!)lolt.~ 1lllum' FleotioJl 1902 (a)(I:i) 1 
2S "-lid ('()Iuln!!t illveRtigntiol1s tAl CIIRII 1'1' thnt II Ht.llt,1\ iN 

P,005 
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1 complying with n certification S11bluitted under that 

2 RllbpnmgJ'nph alld (~Iallse (iii) of thnt. Ilnh)HLI'l\graph; 

3 Ill' 

4 "Oi) limit 01' clcny Ft'tlel'n\ pn~1110lItl'l l!lIIleJ' thiR 

5 IIA<!tiou to a State that \U\N fiLii,\!! to SO comply.". 
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CAMPAIGN {or-TOBACCo-fREE j~i 
NATIONAL CENTER FOR TOBACCO-FREE KIDS 

TO: Bruce Reed 

FROM: Matthew L. Myers 

DATE: 03/08/99 

SUBJECT: Draft Language 

Bruce -We put together some draft language. It is similar to language several 
Republicans on the Hill had been drafting. We put this together quickly so it 
may be flawed, but it contains the basic concept. Twenty percent of the 
money for programs to reduce tobacco use; no other strings; no need for the 
states to apply or seek permission from the federal government in advance of 
spending the money; flexibility as to how the money is spent within agreed 
upon parameters. 

We are not wedded to the specific language, but I wanted you to see it even if it is 
something we just put together quickly. If you have problems, let me know. 
We want to be with you on this. 

This does not include the concept of rewarding a state that does well that Chris 
Gregoire has discussed. Our informal idea on that concept was that if a state 
reduces tobacco use among kids by 50% after 5 years they could reduce the 
total spent on these programs to 15%; if the state reduces tobacco use 
among kids by 70% they could reduce the annual expenditures on these 
programs to 10%. If, however, tobacco use among children begins to rise 
and goes back up above these levels, spending levels would have to be 
restored. 

1/4 
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DRAFT RECOUPMENT WAIVER LANGUAGE 

1 SEC. __ . (a) Section 1903(d)(3) of the Social Security Act (42 

2 U.S.C. 1396b(d)(3» is amended-

3 (1) by inserting "(A)· before "The"; and 

4 (2) by adding at the end the following: 

5 "(8) The Secretary shall waive the applicability of subparagraph (A) 

6 and paragraph (2)(B) with respect to amounts recovered or paid to a State 

7 as part of the comprehensive settlement of November 1998 between 

8 manufacturers of tobacco products (as defined in section 5701 (d) of the 

9 Intemal Revenue Code of 1986) and States, or as part of any individual 

10 State settlement or judgment reached in litigation with respect to harm 

11 caused by tobacco products initiated or pursued by a State against one or 

12 more such manufacturers, if, with respect to a fiscal year, the State-

13 "(i) certifies that at least 20 percent of such amounts received 

14 during the fiscal year will be expended on activities to reduce 

15 tobacco use described in subparagraph (C); 

16 "(ii) includes as part of such certification a written description 

17 of how such amounts will be expended; and 

PAGE 2/4 
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1 "(iii) ensures that any amounts expended under clause (i) 

2 supplement and do not supplant the level of funds expended by the 

3 State as of July 1, 1999 for similar activities in the State. 

PAGE 3/4 

4 "(C) For purposes of subparagraph (8)(i), activities to reduce tobacco 

5 use consist of tobacco use prevention and reduction programs, including-

6 "(i) public education, counter-marketing and counter-

7 advertising; 

8 "(ii) school and community-based education and prevention 

9 programs; 

10 "(iii) smoking cessation programs (including training for health 

11 care professionals and providers on how to conduct such programs); . 

12 "(iv) enforcement of laws designed to reduce tobacco use and 

13 protect against the harms caused by tobacco products; and 

14 "(v) evaluation and surveillance of the effectiveness of such 

15 programs and activities. 

16 "(D) Nothing in subparagraph (8) shall be construed as limiting the 

17 authority of the Secretary under this title to-

18 "(i) require reports and conduct investigations to ensure that a 

19 State is complying with a certification submitted under that 

20 subparagraph and clause (iii) of that subparagraph; or 
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• 

1 "(ii) limit or deny Federal payments under this section to a 

2 State that has failed to so comply:. 

• 



State 

Alabama 

Alaska 

March 12, 1999 

STATE PLANS AND PROPOSALS: 
STATE TOBACCO SETTLEMENT 

MARCH 12, 1999 

Governor Legislature 

Gov. Siegelman proposes to Legislation has been proposed to 
spend the money on Children reserve the first $85 million for 
First, which provides health the Children First Trust Fund 
insurance for 'children and teens, Associated Press. 12/4/98 

pays for more than 100 new 
juvenile probation officers. 
!\:1ontgQrnec: Adverti~er, 1118/99 

Gov. Knowles proposes to The Legislature says introducing 
divide the first payment of $22 new government programs isn't 
million between $4.5 million to necessarily the right solution. 
expand Medicaid coverage, $1.7 Instead, they are advocating 
million for new child protection saving money for the future. 
workers, $1 million for training Anchorage Oai1:.: New~, 12/12/98 

young parents, and other 
programs to curb substance use, 
juvenile delinquency, and 
tobacco use. 
Anchorage Oail:.: News, 12/12/98 

AmountlYear 
Legislative 
Session 

$3.2bI25 years 3/2-6/14 
$520rnl2003 
$117m per year 

$670rnl25 years 1119-5/19 
$11 0rnI2003 
$24.8m per year 



State Governor Legislature AmountIY ear 
Legislative 
Session 

Arizona Gov. Hull proposes spending the House Democrats want to $2.8b/25 years 1111-4124 
money on a range of health care implement the Healthy Arizona $470mlZOO3 
programs including the building Initiative--enabling Arizonans $ 106m per year 
of a new state mental hospital, earning below the federal poverty 
giving counties grants for local line to qualify for state health aid. 
health needs, and expanding On the other hand, fiscal 
preventive health care programs conservatives propose using the 
for low-income families. money for tax cuts. 
The Arizona Reimblic, Support for Hull's proposed new 
1/3\/99 mental hospital remains strong 

across party lines. 
The ArizQna Re~ublic, 1131199. 
AssQciated Press, 1121199 

Arkansas Gov. Huckabee pledges to save Legislative leaders agree with $1.6b/25 years 1111-3/11 
the money solely for health-care Huckabee. They would like to $260m12003 
programs. put the money in a trust fund and $6Om per year 
Associated Press, \/22/99 reserve it all for health-care, 

including tobacco prevention 
programs. 
Associated Press, 1/22/99 

California Gov. Davis proposes that the The Legislature has virtually $25b/25 years 114-9/15 
money be used for general ignored the settlement money. $1.4b12003 
purposes such as filling a Some members have proposed $926m per year 
projected budget deficit. giving half to cities and counties 
The San Francisco Examiner, \/18/99 to use at their discretion. -

The San Francisco El!;aminer, \/\8/99 

March \2, \999 2 



State Governor Legislature AmouutIY ear 
Legislative 
Sessiou 

Colorado Gov. Owens proposes to spend The Legislature has seen three $2.68bI25 years 1/6-5/5 
40% of the settlement money on bills introduced with proposals $440mJ2003 
new reading programs for for the settlement money. One $99m per year 
elementary schools, 20% on bill would invest the entire 
health care for uninsured settlement and only allow interest 
children, and the rest invested to be available for spending. 
into an endowment for future Others would fund a laundry list 
programs. of programs now, including 
The Denver Post, 2/11/99 children's basic health. 

The Pue!11o !:;hieftain, 2/11199 

Connecticut Gov. Rowland figured the $3.6bI25 years 116-619 
settlement money into a broad $600mJ2003 
range of programs within his $135m per year 
budget proposal for 1999 
including municipal aid and 
schools. 
Associated fress, 2/12/99 

Delaware Any settlement money will go $774mJ25 years 1112-6/30 
directly into Deleware's general $ 120mJ2003 
fund to be budgeted by Gov. $28m per year 
Carper and the state General 
Assembly. 
Associated fress, 11120/98 

March 12, 1999 3 



State Governor Legislature AmountJYear 
Legislative 
Session 

Florida Gov. Bush proposes spending $13.4b/25 years 312-4/30 
$450 million on health insurance $3.76bI2003 
for children, protection of $536m per year 
abused kids, and at-home care 
for the elderly. Bush intends to 
spend another $61.5 million on 
Florida's campaign against 
smoking. In addition, he intends 
to set aside $1.1 billion of 
tobacco revenue to start a 
Lawton Chiles Tobacco 
Endowment for Children and 
Elders. 
Miami H~[ald, 217199 

Georgia Gov. Bames has pledged to use Republican legislators want $4.8b/25 years 1111-3/15 
all of the settlement funds on settlement money to go towards $790m12003 
health care, possibly including cutting taxes. $178m per year 
Medicaid reimbursements. State !:;allito1~ Rellort, January 19, 1999 

The Atlanta Journa!, 119/99 

Hawaii Gov. Cayetano proposes to $1.18b/25 years 1120-Early 
spend a minimal amount of the $190ml2003 May 
settlement money on anti- $43.7m per year 
smoking and smoking education 
programs. Cayetano plans to use 
most of the money to establish a -
"rainy day" fund to help tide 
Hawaii over in tough economic 
times. 
Associated Press, 11118/98 

March 12, 1999 4 
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State Governor Legislature AmountfY ear 

Legislative 
Session 

Idaho Gov. Kempthome is proposing The Legislature appears to be $71lml25 years 1111-
to use the first two installments very split on where the tobacco $1l8m12003 
of settlement money for the money should be allocated. $26.4m per year 
Budget Stabilization Fund. AG Proposed spending includes 
Lance claims that Kempthorne school construction, tax cuts, 
also intends to increase the pay health care for the poor, anti-
of the attorneys in the AG's smoking campaigns, and college 
office. scholarships for substance-free 
The Post Register (Idaho Falls), students. 
1114/99 The Idaho Statesman, 11119/98 

Illinois AG Ryan proposes spending Legislators have introduced $9.1 b/25 years 1Il3-
settlement money to fund spending plans that place public $1.5bI2003 
prevention efforts, public health and insurance for the $337m per year 
education initiatives, and the working poor as top priorities. 
enforcement of underage Chicago Tribune, 1129/99 

smoking laws. 
COllle~ News Service (Peoria), 1213/98 

Indiana Gov. O'Bannon proposes using $4b/25 years 1111-5/30 
settlement funds for additional $660ml2003 
police enforcement. Additional $148m per year 
excise police officers could play 
an integral role in reducing 
youth access to tobacco. 
The Indianallolis Star, 3/5/99 

March 12, 1999 5 



State Governor Legislature AmountlYear 
Legislative 
Session 

Iowa Gov. Vilsack proposes to Conservatives in the House are $1.7b/25 years 1I11-Late 
allocate $17.7 million of the advocating returning the $280ml2003 April 
tobacco settlement towards settlement money to the taxpayers $63.1 m per year 
discouraging teens from and not spending it on 
smoking through school and government programs. 
community anti-smoking Des Moines Register, 12/9/98 

programs, a similar media 
campaign, and by devoting $2 
million to enforce tobacco laws. 
Des Moine~ Register, 2/19/99 

Kansas Gov. Graves proposes spending The Legislature appears united $1.6bI25 years 1111-5/10 
$14.6 million of the settlement under the idea of not spending $270ml2003 
money on children's programs in any settlement money until $60.5m per year 
the coming budget year. Kansas actually receives it. After 
The Kansas City Star, 1116/99 this occurs, Republicans are 

pushing towards investing the 
money in a trust fund. 
TOlleka Callital Journal, 1129/99 

Kentucky Gov. Patton tentatively proposes The Legislature doesn't have a $3.5b/25 years 1111-
using the money to help farmers regular session scheduled until $570ml2003 
absorb the economic impact of next year and there are no plans $127m per year 
the settlement. for a special session. 
The Courier-Journal (Louisville), The Courier-Journal (Louisville), 
2/26/99 2/26/99 

March 12, 1999 6 
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Legislative 
Session 

Louisiana Gov. Foster has proposed raising Two new proposals for placing $4.4b/25 years 3/29-6/2 
cash to pay off the state's debt the money in a trust fund have $730rnl2003 
by selling off its tobacco been introduced. One consists of $163m per year 
settlement to the highest bidder. establishing trusts for each public 
The Times-Picayune (New Orleans), school system in the state. The 
1110/99. other suggests putting half ofthe 

settlement money into parish trust 
funds. 
The Times-Picayune (New Orleans), 
1110/99 

Maine Gov. King stated, in his budget $1.5b/25years 12/2-6/16 
proposal, that the settlement $251rn12003 
money may be used to increase $55.8m per year 
funding for some state 
departments and agencies. He 
stated that education would be 
his top priority in spending. 
AS§Qciated Press, 2/11199 

Maryland Gov. Glendening used $54 The Legislature is planning on $4.4b/25 years 1/13-4/12 
million from the settlement to making a statement that the $730rnl2003 
balance his proposed budget. He tobacco money should go to $164m per year 
opposes earmarking the funds public health programs and 
for specific purposes as he feels nothing else. 
it would tie the hands of the Associated Press, 2/24/99 -
executive in the future. 
A§§Qciated Press, 2/24/99 
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Massachusetts Gov. Cellucci proposes Democrat legislators claim that $7.9bI25 years 1/6-
establishing a trust fund and settlement money should be used $1.3bI2003 
using the settlement money to to fund the state's acclaimed $293m per year 
pay for existing health care tobacco control program rather 
programs. His only new than Cellucci's plan to substitute 
initiative is $500,000 to study current state spending on public 
tobacco control programs. health programs. 
Boston Globe, 2111199 BostQn Qlobe, 2/11199 

Michigan Gov. Engler proposes to use a The Republican-controlled $8.5b/25 years 1/13-
significant portion of the legislature is expected to approve $1.4b/2003 
settlement funds for college Engler's plan. However, $315m per year 
scholarships to students who Democrat legislators are 
excel on state-achievement tests. advocating splitting the money 
He is willing to use some of the between health care, education 
money for health programs-on a initiatives such as class size 
one time basis but he wants to reduction and after-school 
ensure that the money is programs, and only one-third on 
available for scholarships first. the governor's scholarship 
The Detroit News, 2/11199 proposal. 

The D~troit News, 2/11199 
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Minnesota Gov. Ventura proposes placing A bipartisan effort in the $6.2b/25 years 1/5-5/17 
the money in an endowment and Legislature plans to invest $1.3 $2.24b/ 2003 
spending the earnings in three billion into permanent funds for $246m per year 
main areas: the Minnesota smoking prevention, early 
Families Foundation (to help childhood development, and 
individuals reduce their medical education and research. 
dependency on government), However, conservative 
support for local public health Republicans still are holding out 
networks, and support for for tax cuts. 
medical research at Universities Star Tribune, 1121/99 

and hospitals. 
Star Tribune, 3/3/99 

Mississippi Lt. Musgrove proposes saving The Legislature is proposing to $4.2b/25 years 1/5-4/4 
the settlement money for health place at least 75% of the $1.7b12003 
care purposes, but suggests settlement proceeds into a $168m per year 
looking at how neighbors are permanent trust fund. The House 
spending their money before desires the entire check to be 
making a final decision. invested. However, the Senate 
Associated Press, 3/3/99 favors reserving 25% of the 

proceeds for ordinary budget 
appropriations. 
The Advocate (Baton Rouge), 3/1199 

Missouri Gov. Carnahan has yet to unveil The Legislature is debating $4.5bI25 years 1/6-5/30 
his proposal on spending the whether the settlement money $730m12003 
settlement money. should go back to the tax-payers $165m per year -
St. Louis Post-Disllatch, 114/99 or towards anti-smoking 

programs. 
St. Louis Post-Disllatch, 114/99 
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Montana Gov. Racicot proposes to use the State legislators have filed 14 $832m125 years 114-4/15 
settlement money for new bills proposing different ways to $130ml2003 
government economic spend the settlement money. $30m per year 
development programs. Generally, Democrats are 
Associated Press, 12/29/98 advocating setting up a trust fund 

while Republicans are looking to 
earmark the money for tax relief. 
Associated Press, 1120199 

Nebraska Gov. Nelson played an active An initiative passed through the $1.2b125 years 1I6-Early 
role in pushing legislation Legislature in 1998 created the $190ml2003 June 
through to create a public health Excellence in Health Care Trust $43m per year 
trust fund in 1998. This act of Fund. This fund assures that all 
foresight means that tobacco tobacco settlement proceeds will 
funds are already earmarked for go towards public health issues. 
public health. The Qrnaha-W grid Herald, 

The Omaha-World Herald, 11124/98 11124/98 

Nevada Gov. Guinn proposes providing Democrat legislators propose to $1.2b125 years 2/1-5/31 
college scholarships of up to spend 25% of the settlement on $190ml2003 
$2500 for every Nevada high college scholarships and reserve $44m per year 
school graduate with a "B" the remainder of the money for 
average. health programs. In addition, 
Sun Capital Bureau (Las Vegas), Democrats want conditions 
2/18/99 attached to the scholarships 

making sure they are need-based 
and adding a minimum GP A -
requirement that must be 
maintained in order to ensure 
future funding. 
Sun Capital Bureau (Las Vegas), 
2/18/99 
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New Hampshire Gov. Shaheen signed into law an The Legislature passed the $1.3b/25 years 116-Late June 
education funding plan to educational funding bill in 1998, $21Ornl2003 
increase school aid by $62 which plans to use tobacco $48m per year 
million by utilizing settlement money. 
proceeds. Shaheen has also The Union Leader (Manchester), 

proposed that some money be 11121198 

used to combat smoking. 
The Union Leader (Manchester), 
11121/98 

New Jersey Gov. Whitman strongly suggests Some legislators have suggested $ 7.6b/25 years 1/12-
that some of the money be that the funds be applied to other $1.25b/2003 
earmarked for public health programs, such as school $280m per year 
programs but plans to hold off construction. 
on spending it until the federal The Record (Bergen County, NJ), 

government finishes with their 1215198 

claim. 
The Record (Bergen County, NJ), 
12/5/98 
The Record, 1121199 

New Mexico Gov. Johnson proposes setting Legislators, for the most part, $1.2b/25 years 1119-3/20 
aside the tobacco money in a agree with investing the money in $190rnl2003 
trust fund. a trust fund. There is some $43m per year 
Albuguergue Tribune, 2/6/99 debate on how to spend the 

interest, however. Possible 
programs include smoking-
prevention education, health care, -
disease-research programs, and/or 
extracurricular programs in 
public schools. 
Albuguergue Journal, 2/9/99 
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New York Gov. Pataki proposes using 75% Legislators have sharply $25b125 years 116-
of the settlement dollars to fund criticized Pataki's proposal, $ 190ml2003 
capital proj ects in an effort to stating that funds should be used $43m per year 
reduce the state's debt. to help combat youth smoking 
Times Union (Albany), 2/4/99 and fight addiction. 

Time! linion (Albany), 2/4/99 

North Carolina AG Easley proposed the creation State legislators are not entirely $4.6b/25 years 1I27-Late 
of a fund entitled the Tobacco happy with this proposal. They $750ml2003 July 
Foundation. This fund, intended say the General Assembly should $161m per year 
to help the areas hurt by the have more say over how the 
tobacco settlement, will be foundation would spend the 
controlled by a board. The 15 tobacco money. 
members of the board are to be The News and Qbserver (Raleigh, NC), 

appointed by Gov. Hunt, 2/25/99 

president pro-tern of the Senate, A compromise between the 

and the speaker of the House. House and Senate plans to divide 

News & Record (Greensboro, NC), the settlement money three ways: 
2/14/99 50% to help tobacco-dependent 

communities, 25% to provide 
financial assistance to tobacco 
farmers and workers, and 25% to 
a health trust fund. 
The News Ob§erver, 311 0/99 
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North Dakota Gov. Schafer proposes dividing The majority of the bills already $717m/25 years 115-5/28 
90% of the settlement funds introduced advocated setting up a $1l0m/2003 
between the Common Schools trust fund of some sort and $26m per year 
Trust Fund-- an existing fund spending the settlement dollars 
that makes annual disbursements on health and/or education 
to the state's school districts-- programs. For the most part, the 
and property tax rebates. The Legislature seems to favor Gov. 
remaining 10% would be spent Schafer's plan. 
on local public health programs. The Bismarck Iribune, 2/6/99 

The Bismarck, Trilll!ne, 2/6/99 

Ohio Gov. Taft plans to appoint a GOP leaders are vowing to $9.9bI25 years 1/4-
bipartisan task force to preserve tax cuts for Ohio's $1.6b/2003 
recommend how to spend the taxpayers. $366m per year 
state's settlement money. Enguirer !:;olumbus Bureau, 3/10/99 

Enguirer !:;olumbu~ Bureau, 3/10/99 

Oklahoma Gov. Keating's Task Force is A myriad of bills have been $2b/25 years 2/1-5/28 
urging the Legislature to allocate introduced. One proposes to use $330m!2003 
$54.5 million annually for the settlement funds to payoff $75.2m per year 
tobacco reduction programs. turnpike bonds. Another 
The Dailx OklahQman, 1115/99 advocates allocating money to the 

Teachers' Retirement Fund. 
The Dailx Oklahoman, 1115/99 
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Oregon 

Pennsylvania 

Rhode Island 
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Governor 

Gov. Kitzhaber does not want 
the settlement spent on any new 
government programs. 
Kitzhaber did not include the 
tobacco money in his proposed 
1999-2001 budget, but said it 
could be used to replace 
declining tobacco tax revenues. 
The Oregonian, 1/29/99 

Gov. Ridge proposed investing 
settlement funds into state health 
care programs. 
Pittsburgh Post-Gazette, 2/14/99 

Gov. Almond balanced his 
projected budget by using almost 
all of the money from the first 
tobacco settlement installment. 
Almond also plans to use 
tobacco funds to phase out local 
car taxes. 
Jgurnal State House Bureau, 2111199 
The Providence Journal, 2/27/99 

Legislature AmountIY ear 
Legislative 
Session 

Republican leaders have $2.248b/25 III I-Early 
proposed to lock the settlement years June 
money away in a trust fund. Gov. $370ml2003 
Kitzhaber is calling the plan $83m per year 
intriguing. 
The Oregonian, 1/29/99 

Republican legislators are $1.4b/25 years 115-
suggesting putting the money in a $1.86b/2003 
trust fund. Democrats are $417m per year 
advocating spending the funds on 
prevention, treatment, and 
research of tobacco-related 
illnesses and/or other programs 
such as youth access enforcement 
and health care for the 
disadvantaged. 
Pittsburgh Post-Qazette, 2/14/99 

$1.4b/25 years 1I5-Late June 
$230ml2003 
$56m per year 

-
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South Carolina Gov. Hodges is assuring tobacco $2.3b/25 years 1112-6/3 
farmers that they will receive $380ml2003 
their cut from the settlement $85m per year 
money. Meanwhile, he is urging 
them to diversify their crops. 
ASiociated Press, 3/4/99 

South Dakota Gov. Janklow is not proposing The Legislature has proposed $683m125 years 1112-3/5 
to use any of the funds in this several ways of spending the $llOml2003 
year's budget. J anklow has settlement money. Some are $25.3m per year 
stated that he believes the money advocating placing the money in 
should be earmarked for medical a trust fund and only spending the 
equipment and supplies. interest earnings on programs. 
8iiociat~d Preii, 12/6/98 Associated Press, 12/6/98 

Tennessee Gov. Sundquist has suggested There are a variety of proposals $4.8bI25 years 212-Late May 
investing the money in a trust being introduced, although the $790ml2003 
fund and loaning it to local· consensus remains that the money $77m per year 
school systems for the should be used for health care 
construction of new buildings. and to protect the farmers hurt by 
Chattanooga Timei Free Press, 1118/99 the agreement. 

The !:;ommercia1 AIlllea1 (Memphis), 
2/17/99 

Texas Gov. Bush and budget writers $17.3b/25 years 1112-5/31 
are planning on using settlement $2.9bI2003 
funds for health-related projects $628m per year 
over the next two years in the -
upcoming budget. A good 
portion of this allocation would 
go to the Children's Health 
Insurance Program (CHIP). 
The Dallai Morning News, 2/23/99, 
Austin American·Statesman, 1/29/99 
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Utah Gov. Graham discussed Republicans are backing a bill $S36m125 years 1118-3/3 
eannarking funds for health and with the intent language that the $140ml2003 
tobacco prevention programs. Legislature will give "serious and $32m per year 
The Deseret News (Salt Lake City), careful consideration" to funding 
2/04/99 tobacco prevention and health 

programs. In general, 
Republicans are advocating 
"securing" the funds, not 
spending them. Meanwhile, 
Democratic legislators are 
adamant that the funds be 
eannarked for health programs. 
The Deseret News (Salt Lake City), 
2126/99 

Vermont Gov. Dean stated that deciding Many legislators argue that the $S05m125 years 116-Early 
how to spend the settlement settlement money should go $ 130ml2003 May 
money should be the prerogative towards reducing smoking and $29m per year 
of the 200S Legislature and the initiating new ventures, not be 
200S governor. spent on existing programs. 
AS~Qciated Press, 3/10/99 Associated Press, 2/12/99 

Virginia Gov. Gilmore planned to set up The Legislature and Gilmore $4b/25 years 1113-2127 
a special trust fund separate closed a deal on 2127 to reserve $660ml2003 
from the normal budget but was 50% of the settlement money to $14Sm per year 
rejected by the Legislature. aid tobacco growers and their 
The Richmond Times Dispatch, 3/3/99 communities. Another 10% will -

be eannarked for the prevention 
of youth smoking. 
The Richmond Times Dispatch, 3/3/99 
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Washington Gov. Locke wants to set aside The Senate passed a bill to place $4.02b/25 years 1111-4125 
$155 million to establish an anti- the first $323 million from the $660ml2003 
smoking endowment and to settlement in a special account to $149m per year 
create and independent board to be used only for anti-smoking 
oversee the spending of that campaigns and health care 
money. The board would be programs. However, Republicans 
chaired by AG Gregoire. are still advocating that some of 
The Tacoma New~ lribune, 2125199 the funds be reserved for 

education purposes. 
The TacQma New~ Tribune, 2/25199 

West Virginia Gov. Underwood suggested that The House Finance Committee $1. 7b/25 years 1113-3/13 
the money should be spent on spent none of the expected $28m12003 
health care. AG McGraw is tobacco settlement in this year's $64m per year 
strongly pushing a plan to budget. 
establish a trust fund and invest Associated Press, 3/1 0/99 

the settlement funds. 
The Charleston Qazette, 12/10/99 

Wisconsin Gov. Thompson proposes to The Legislature and AG Doyle $4.1 b/25 years 114-
spend 56% of the settlement are advocating creating a separate $670ml2003 
funds on health care programs, trust fund for the settlement $160m per year 
including provisions to offset the money. 
state's share of Medicaid costs. Journal Sentioel (Madison), 3/9/99 

Thompson does not think the 
creation of a separate trust fund 
is necessary. Thompson's plan -
is drawing criticism because it 
only allocates $5.2 million 
directly for smoking prevention. 
Journal Sentioel (Madison), 3/9/99 

March 12, 1999 17 

.-



• ~ -

Wyoming 
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Gov. Geringer proposes 
spending funds on health 
programs such as early 
prevention, intervention, and 
wellness education, particularly 
for youth. 
Wxoming Tribune-Eagle, 11121/98 

$486m125 years 1/12-Early 
$80ml2003 March 
$18m per year 
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Tobacco-Settlement: Recoupment 



THE AFTERMATH OF THE STATES TOBACCO SETTLEMENT: 
A MID-TERM REPORT CARD 

A RECORD OF PROMISES BROKEN 
AND AN 

OPPORTUNITY LOST 

Last November, 46 states settled the cases they had filed against the 
tobacco companies. When the states first filed suit against the tobacco companies, 
elected officials from each of the states said that they were doing so to prevent 
another generation of children from becoming addicted to tobacco and to reduce 
the amount of money their citizens were spending to treat tobacco-caused disease. 

When the states settled their cases, they promised that the settlement was 
just the first step in their effort to reduce tobacco use, particularly among children. 
Through their Attorneys General, the states pledged that the funds from the 
settlement created an historic opportunity to use the tobacco companies' own 
money to reduce tobacco use, even though the agreement they had just signed did 
not dictate how to spend the money. 

The debate over how to spend the settlement money then moved to the 
states. Critically, this debate is taking place at a time when the need for the states 
to take strong action to prevent tobacco use among our children is even greater 
than when the states first began filing these lawsuits in 1994. Tobacco use among 
teenagers is higher today than it was five years ago. 

The debate also comes at a time when the evidence that comprehensive 
tobacco prevention programs do work has become incontrovertible. In the last 
three months, studies from Florida and Oregon have been added to earlier 
research from Massachusetts and California that demonstrates that these programs 
can significantly reduce tobacco use among both children and adults. The lesson 
from these studies is that money spent on comprehensive tobacco prevention 
programs is money well spent. 

While many state legislatures are still in session and others have deferred 
action on how to spend the settlement money until next year, it is not too early to 
draw some preliminary conclusions. If current trends continue, the vast majority of 
the states will spend little or none of the tobacco settlement money on programs 
intended to prevent children from starting to smoke or on helping current tobacco 
users to quit. Without the extraordinary efforts of tobacco control advocates and 
key public officials, the results would be even worse. 

Thus, this report documents a trail of broken promises and a public health 



tragedy in the making. If that occurs, the only winners will be the tobacco 
companies. However, it is still possible to reverse the trend that this report 
documents. A majority of state legislatures have not yet made their final decisions 
about how to spend the tobacco settlement funds; and others have the opportunity 
to refocus their spending when they meet next year. 

Washington also has a role to play. The federal government pays for $.57 
out of every Medicaid dollar and has a claim to a portion of the state tobacco 
settlement funds. No matter how state officials may now characterize these cases, 
they were prompted by an effort to seek reimbursement from the tobacco 
companies for the billions of dollars the states and the federal government have 
and will continue to spend through the Medicaid program for the treatment of 
tobacco-caused disease. And, in the November 1998 settlement, the states also 
released the tobacco companies from all federal Medicaid claims. 

The National Governor's Association has sought to have the federal 
government waive its claim to these funds and to return the money to the states 
without requiring any of it be spent on programs to reduce tobacco use. The 
federal government does and should have a say in how at least a portion of these 
funds are spent. It is now clear that unless the federal government requires that at 
least a portion of the settlement money be spent on preventing tobacco use, 
tobacco use will not fall dramatically and the federal government's tobacco-caused 
Medicaid bill will continue to rise uncontrollably. 

Five months after the settlement, how are the states doing in fulfilling their 
promises? 

Four states have made commitments to fund tobacco prevention programs 
beyond a minimal level. 

The most significant legislative action to date has occurred in the State of 
Washington, where the legislature has budgeted $100 million for tobacco 
prevention and control out of the first $323 million the state receives from 
the tobacco settlement. 

Maryland, Montana and Virginia have also completed their legislative 
sessions. Maryland appropriated $21 million for tobacco prevention 
programs next year; Montana appropriated $3.5 million for these 
programs and Virginia allocated 10 percent of its settlement funds for this 
purpose. 
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In at least one-third (16)' of all states and the District of Columbia, the legislature 
has already decided -- or the Governor or senior legislative leaders have proposed 
-- to spend nothing or less than 2 percent of the tobacco settlement dollars they 
receive on tobacco prevention efforts. 

In these states, the debate has been dominated by proposals for spending the 
money on everything but the purposes for which the lawsuits were brought. 
They include, for example, proposals to reduce the car tax in Rhode Island; 
property tax reductions in Connecticut; college scholarships in Michigan; water 
projects and plans to renovate the state morgue in North Dakota; state employee 
payroll demands and health care for prisoners in South Dakota; debt reduction in 
Louisiana, Idaho and New York; school construction in Colorado and 
Washington, D.C; teacher's retirement funds in Oklahoma; a new governmental 
department in Georgia; juvenile detention facilities in Alabama; sidewalk repair 
in Los Angeles, California; and public employees insurance in West Virginia. 

Another eight states have adopted or appear likely to adopt proposals in which 
tobacco prevention programs will have to compete each year against a menu of 
other programs for funds (Arkansas, Kansas, Missouri, Nebraska, New York, 
North Carolina, Oregon, and Wyoming). In a number of these states, including 
New York, only a portion of the settlement funds will be set aside for this 
purpose. In all of these states, there is no guarantee that tobacco prevention will 
receive any funds in any given year. 

This brings to 25 the number of states in which there is no proposal currently 
being seriously considered to guarantee the use of a substantial portion of the 
tobacco settlement funds for programs to reduce tobacco use, even among 
children. 

Eight other states are currently debating significant proposals to fund strong tobacco 
prevention programs (New Jersey, Vermont, Ohio, Nevada, New Hampshire, 
Wisconsin, Minnesota and Hawaii). The outcome in each of these states is too 
close to call. In addition, Mississippi is in the first year of a well-funded, two
year pilot project, making it is premature to draw any long-term·conclusions 
about what will happen there. 

, Alabama, Arizona, California, Colorado, Connecticut, Washington, DC, Georgia, Idaho, 
Massachusetts, Michigan, Maine, North Dakota, Rhode Island, South Carolina, South Dakota, 
Tennessee, West Virginia. 
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In nine states', the decision about how to spend the tobacco settlement money has 
been deferred at least until next year. There has been such limited discussion of 
how these states plan to spend the money, it is not possible to reliably predict any 
specific outcome. In three of those states (Utah, Iowa and New Mexico), action 
was deferred after a serious debate in which the legislature was unable to reach a 
consensus. 

Of six states that took the lead in the tobacco settlement negotiations last Fall 
(Washington, New York, North Dakota, Colorado, Pennsylvania, California), 
only one (Washington) currently has plans to spend a significant amount of 
money on tobacco prevention efforts. 

Of the four states with existing comprehensive tobacco prevention programs that 
have published results demonstrating their effectiveness (Florida, Oregon, 
Massachusetts and California), not one has decided to use funds from the 
settlement to enhance their program next year -- even though funding for the 
programs in California and Massachusetts has declined in recent years. 

It now even appears that Florida will cut the funding for its highly successful year
old program by 35 percent (from $70 million a year to $45 million a year). This 
decision comes only weeks after the release of a report that shows that last year, 
the program Iproduced the single greatest one-year decline in youth smoking in 
the United States. 

Washington is the only state that has adopted a proposal to spend enough on tobacco 
prevention and cessation to create a program comparable to the programs in the 
four states which, in recent years, have demonstrated that comprehensive tobacco 
prevention programs can reduce tobacco use -- Florida, Oregon, Massachusetts, 
and California. 

There is a substantial disparity between the state legislatures' actions and the desires 
of the public. For example, in Florida, 78 percent of the public supported 
funding the tobacco program at or above its 1998 level, but the legislature still 
cut the funds for the program. A new national poll of 868 registered voters 
conducted April 23-25, 1999 revealed the following: 

Eighty-five percent of registered voters favor their state spending a 
significant portion of its settlement funds on efforts to reduce tobacco 
use among kids; 

Nearly two-thirds (65%) of them favor spending half or more of the 

2 Illinois, Indiana, Iowa, Kentucky, Louisiana, New Mexico, Oklahoma, Pennsylvania 
and Utah, 
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money on tobacco prevention; 

Eighty-two percent of the voters polled said they would favor spending 
25 percent of the state's tobacco settlement money on a 
comprehensive plan to prevent tobacco use among kids and to help 
smokers quit; and 

Seventy-eight percent of registered voters believe Congress should 
require the states to spend at least 25 percent of their settlement 
money on tobacco prevention if the federal government waives its 
share of the settlement money. 

The states brought these cases with great fanfare. They were going to forever alter 
how our government responded to the problem of tobacco use among our children. Yet, 
unless the current trend is reversed in the remaining days of the ongoing state legislative 
sessions or unless Congress insists that a portion of the funds for which the federal 
government has a claim be spent on programs to reduce tobacco use, this opportunity to 
prevent another generation of children from becoming addicted to tobacco will be lost. 

Three states - Colorado, North Dakota and Washington -- that took the lead in the 
negotiations that led up to the November 1998 settlement illustrate what has occurred since 
the settlement was announced. Then Colorado Attorney General Gale Norton was a critical 
player in the negotiations from the beginning. Even before the negotiations ended, she 
created a state task force that included the public health and the health care communities to 
recommend how best to spend the state's recovery. Acting with unanimous consent, the task 
force recommended -- and Attorney General Norton endorsed -- a proposal to spend one
third of the funds on tobacco prevention and two-thirds ofthe money on state health care 
and children's needs. Yet, when Governor Bill Owens introduced his budget for the state, 
he consulted none of the members of the task force and his proposal included not one penny 
for tobacco prevention. This action set off an intense, still unresolved debate in the 
legislature. 

North Dakota Attorney General Heidi Heitkamp also played a unique role in the 
negotiations with the tobacco companies. She represented states that were too small to sue 
the tobacco companies on their own. As a result of her efforts, small states received larger 
per capita payments from the settlement because Attorney General Heitkamp successfully 
argued that there is a certain minimum level of funding needed to run an effective tobacco 
prevention program in a small state. What does North Dakota now plan on doing with its 
money? None has been committed to tobacco prevention. With the support of Governor Ed 
Shafer, the North Dakota House of Representatives has recently endorsed a proposal to 
spend 45 percent ofthe funds for water projects, another 45 percent for public education, 
and 10 percent for public health initiatives. While some of the funds earmarked for public 
health initiatives could eventually be spent on tobacco prevention, the Shafer Administration 
in North Dakota has recently floated the idea of spending a significant portion of those funds 
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to renovate the state morgue. 

The State of Washington presents a different picture. Attorney General Christine 
Gregoire led the states' negotiating team last year. Later, she and Governor Gary Locke 
helped produce, and then lined up solidly behind, a plan to provide substantial funding for a 
strong tobacco prevention program. The entire local health community endorsed their 
program and after some negotiation and compromise, the state Senate appropriated $100 
million for this program. However, when the proposal got to the state House, the fight 
began. House Republicans proposed cutting the program's funding to $5 million. 
Eventually the House Appropriations Committee passed a bill without a specific dollar 
earmark, leaving the fate of the tobacco prevention program up in the air until the final days 
of the legislative session. Then, on the last day of the session, the Governor and Attorney 
General succeeded in persuading the legislature to budget the full $100 million out of the 
first $323 million the state receives for tobacco prevention. With this action, Washington 
has taken the first step in putting in place in Washington a tobacco prevention program 
comparable to those that have worked elsewhere. Washington illustrates what can be 
accomplished with the tobacco settlement funds, but also demonstrates how difficult it will 
be to sustain funding for tobacco prevention programs even when the state's highest officials 
are solidly committed to the effort. 

Four other states - Florida, Massachusetts, Utah and Texas - that were early leaders 
in the fight against the tobacco companies are also illustrative of how the effort to reduce 
tobacco use among children has been captured by state political interests. 

Florida settled with the tobacco companies in 1997. With the funds from the 
settlement then Governor Lawton Chiles and Attorney General Bob Butterworth funded a 
two-year pilot project. Much of the first year was spent planning. The program was 
implemented and funded at $70 million dollars in the second year. The results were nothing 
short of spectacular. In one year tobacco use among middle school students plummeted by 
19% and fell by 8% among high school students. Initially, continued funding for the 
program seems secure when Governor Jeb Bush proposed spending $61.5 million for the 
program. Nonetheless, key Republican leaders in the legislature proposed eliminating all 
funding for the program and on the very day that the program's positive results were 
announced, the head of the program was suddenly terminated. The Florida Senate went 
along with Governor Bush's recommendation, but the House only agreed to fund the 
program at $30 million a year. A Conference Committee has now recommended slashing 
the program's budget to $45 million, a cut of35% despite the program's unprecedented 
success. 

Massachusetts has funded a statewide tobacco prevention program since 1993 with 
funds from the state's tobacco excise tax. The program has resulted in a decline in tobacco 
use in Massachusetts that is four times the national average and led to far lower tobacco use 
rates among Massachusetts' children than the national average. Nonetheless, funding for the 
program has declined over the last four years by 25% from $43.1 million a year to $31 
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million a year. The settlement provided an opportunity to reverse that trend and enhance 
one of the most successful programs in the nation. What happened? Governor Paul Cellucci 
didn't propose spending any additional money on the program. The only funds Governor 
Cellucci has proposed using for tobacco related purposes is a $500,000 grant to study the 
effectiveness of the program. 

Utah demonstrates just how contentious some of the state debates have become. This 
year the Utah legislature passed and Governor Michael Leavitt signed a bill delaying any 
decisions on how the state will spend the tobacco settlement funds until next year. At the 
time the bill was passed the Legislature approved a nonbinding resolution that serious 
consideration should be given to allocating some portion of the tobacco settlement funds to 
tobacco prevention and substance abuse programs. S I 73 was enacted only after a heated 
dispute between Republican legislators and Attorney General Jan Graham over how to spend 
the settlement funds. Before the compromise was reached, Attorney General Graham 
publicly criticized the legislature for not agreeing to spend a significant portion of the funds 
on programs to reduce tobacco use. The Legislature responded by cutting the Attorney 
General's budget and legal authority to pursue civil litigation. 

Texas was the third state to settle with the tobacco companies. Texas has already 
received $1.2 billion and will receive between $325 and $580 million a year annually. Like 
Florida and Mississippi, the Texas settlement included a provision for a pilot tobacco 
prevention project. Two hundred million dollars was set aside in Texas' settlement 
agreement for the pilot project. Yet, when the issue arrived at the Texas legislature, two key 
legislators proposed placing the $200 million into an endowment and funding all tobacco 
prevention programs now and in the future solely out of the interest from the endowment. 
Thus, in a state larger than Florida, the proposal was to spend no more than $10 million a 
year on tobacco prevention. The same proposal would also only devote $200 million to 
tobacco prevention out of the more than $17 billion the state is to receive from the tobacco 
companies over the next twenty-five years. The issue has not yet been resolved. Governor 
George W. Bush has yet to take a position. 

This report truly represents a mid-term Report. It documents what has occurred to 
date, but it also reminds us that the most critical decisions remain to be made in many states. 
If current trends continue, our nation will miss out on an historic opportunity and the cases 
that the states brought with such promise and hope will in the long run accomplish far less 
than fimdamental change. The losers will be both our nation's children and the taxpayers of 
every state who will see the effect on their tax bill as the amount the states spend on tobacco 
caused disease continues to rise. 

The results of this study are cause for concern. Over the last five months only four 
states have made commitments to use a significant portion of their tobacco settlement funds 
to reduce youth tobacco use. Unless the states and Congress act, fewer than one in five 
states will have comprehensive programs to reduce tobacco use. 
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A State By State Status Report 
Alabama 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Alabama an initial amount of $38.8 million. Each year thereafter, Alabama will receive a 
payment between $103.6 and $135.6 million. Although exact infonnation is difficult to obtain, 
Alabama currently does not spend a substantial amount of state funds on tobacco prevention. 

In 1998, prior to Governor Don Siegelman's (D) election, then Governor Fob James (R) signed 
into law legislation allocating the first $85 million of the settlement dollars for a Children First 
Trust Fund to support various programs aimed at problem children and juvenile criminal 
offenders. The Trust Fund includes $500,000 for tobacco prevention. 

Of the remaining settlement payments, Governor Siegleman recently requested and the Alabama 
House passed legislation (HB323) to use 15 to 20 percent pennanently for Medicaid and the rest 
for tax incentive programs to attract new businesses to the state. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Alabama to be between $26.6 and 
$70.2 million. 

The Alabama legislature's 1999 session adjourns in mid-June. 

Alaska 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Alaska an initial amount of $8.2 million. Each year thereafter, Alaska will receive a payment 
between $21.9 and $28.7 million. Although exact information is difficult to obtain, Alaska 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Tony Knowles (D) proposes using $3 million of the state's initial and first year 
settlement payments for tobacco prevention. Ofthe remaining funds, Governor Knowles 
proposes spending $4.5 million to expand Medicaid coverage, $1. 7 million for new child 
protection workers, $1 million for training young parents, and an unspecified amount for 
expanding foster care, day care, and child health care. 

Two legislative measures were introduced by Representative Nonnan Rokeberg (R). The first, 
which would have allocated 50 percent of all settlement funds received prior to July 1,2000 for a· 
comprehensive tobacco prevention program, failed to pass out of committee. The second, which 
requires the Department of Health and Social Services to include tobacco prevention and 
cessation in its list of responsibilities, passed the House Finance Committee, but with no specific 
eannark for tobacco prevention. 

The Senate Finance Committee budgeted $1.4 million of the tobacco settlement funds for a 
tobacco prevention program. The House Finance Committee budgeted zero dollars for tobacco 
prevention. The members of the two finance committees have not yet resolved the differences in 
their respective bills. 



The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Alaska to be between $8.8 and $17.7 
million. 

The Alaska legislature's 1999 session adjourns May 19. 

Arizona 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Arizona an initial amount of$35.4 million. Each year thereafter, Arizona will receive a payment 
between $94.5 and $123.7 million. Using revenues generated by a cigarette excise tax, Arizona 
funds a comprehensive Tobacco Education and Prevention Program (TEPP). In 1998, Arizona 
spent $29.3 million for TEPP. 

Governor Jane Hull's (R) proposal for the tobacco settlement funds does not include any 
additional money for Arizona's tobacco prevention program. The Governor instead proposes 
using the initial payment of$35.4 million for the new Arizona program, Positive Action for 
Tomorrow's Health (PATH). The PATH proposal includes the building ofa new state mental 
hospital and new state health laboratory, funding for rural health facilities, additional funding for 
the Healthy Families program to prevent child abuse and neglect, and the creation of a new state 
health trust fund for health care programs. The Chairs of the House and Senate Health 
Committees, Representative Susan Gerard (R) and Senator Sue Grace (R), have each sponsored 
bills, which allocate one-third of the initial and first year's payments, approximately $43.2 
million, to a trust fund. Interest from the fund would support various public health issues, 
including an unspecified amount for a new cessation program within TEPP. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Arizona to be between $26.4 and 
$68.1 million. 

The Arizona legislature's 1999 session adjourns at the end of April. 

Arkansas 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Arkansas an initial amount of$19.9 million. Each year thereafter, Arkansas will receive between 
$53.1 and $69.5 million. Although exact information is difficult to obtain, Arkansas currently 
spends little or no state funds on tobacco prevention. 

Governor Mike Huckabee (R) has not put forth a specific proposal for spending the tobacco 
settlement funds. Governor Huckabee has publicly stated support for using all settlement 
payments for state health care programs, including using some of the funds to reduce the number 
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of Arkansans who smoke. Legislative leadership agrees with the Governor; however, the 
legislature did not pass a bill related to using the settlement funds. The Governor plans to 
convene a special session to determine the best use of Arkansas' settlement funds. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Arkansas to be between $18. I and 
$45.2 million. 

The Arkansas legislature's 1999 session adjourned in late March. A special session may be 
called later in the year to handle tobacco settlement issues. No dates for a special session have 
been announced. 

California 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
California an initial amount of $306.3 million. Each year thereafter, California will receive a 
payment between $818.4 million and $1 billion. The settlement allocates 50 percent of all 
payments to the state of California, 40 percent to the 58 largest counties by popUlation and 10 
percent divided evenly among the cities of San Francisco, San Jose, San Diego and Los Angeles. 
Using revenues generated from a state cigarette excise tax, last year California spent $126 
million for a comprehensive tobacco prevention program. 

Governor Gray Davis (D) proposed placing the state's portion of the first two tobacco settlement 
payments, $562.3 million, in the state's general fund to supplement existing revenues. Governor 
Davis has not proposed using any of the settlement funds for tobacco prevention. 

In the California legislature, several bills have been introduced relating to the state's tobacco 
settlement funds, only two of which allocate specific amounts for additional funding for tobacco 
prevention and cessation programs. The first bill, AB437 sponsored by Assemblyman Herb 
Wesson (D), earmarks $2 million of the tobacco settlement funds annually for a tobacco 
enforcement program, Stop Tobacco Access to Kids Enforcement (STAKE). The second bill, 
AB255 sponsored by Assemblyman Tom Toriakson (D), determines an unspecific amount be 
allocated to the Department of Health Services for the California Smokers Helpline and for 
grants aimed at teen cessation programs. The Senate Health and Human Services Committee 
passed legislation introduced by the Chair, Senator Marth Escutia (D), to restrict the use of all 
settlement payments to a fund to support existing and new medical services programs for low
income Californians and for programs to reduce tobacco consumption. Senator Escutia's bill 
does not make specific allocations for each program and all allocations would be subject to the 
appropriations process, in which legislators annually decide the level of funding for the program. 

Little information is available regarding how the cities and counties plan to spend their portion of 
the settlement funds. Los Angelese Mayor Richard Riordan, however, has proposed using 
settlement funds to repair the city's sidewalks. 
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The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of California to be between $156.3 and 
$406.9 million. 

The California legislature's 1999 session adjourns in mid September. 

Colorado 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Colorado an initial amount of $32.9 million. Each year thereafter, Colorado will receive a 
payment between $87.9 and $115 million. Although exact information is difficult to obtain, 
Colorado currently spends little or no state funds on tobacco prevention. 

Governor Bill Owens (R) did not include any funding for tobacco prevention in his proposal for 
using Colorado's settlement funds. The Governor proposed using 40 percent for education, 20 
percent for children's health, 10 percent for the University of Colorado Medical School's capital 
construction needs, and the remaining 30 percent for an endowment fund with no stated purpose. 
Senator Norma Anderson (R) introduced a legislative proposal, SB 132, for using the funds to 
expand the state's home nursing program, increase the number of school nurses, support existing 
state mental health responsibilities and tobacco prevention. The measure does not earmark a 
specific funding minimum for tobacco prevention. Other than a 5 percent allocation for 
administrative costs related to managing the settlement funds, Senator Anderson's proposal 
forces all programs to compete for funding through the legislative appropriations process. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Colorado to be between $24.1 and 
$61.2 million. 

The Colorado legislature's 1999 session adjourns in early May. 

Connecticut 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Connecticut an initial amount of $44.6 million. Each year thereafter, Connecticut will receive a 
payment between $119 and $155.8 million. Although exact information is difficult to obtain, 
Connecticut currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor John Rowland's (R) budget proposal for FY2000 recommends spending $400,000 of 
Connecticut's initial and subsequent first year payments for tobacco prevention, $200,000 for 
tobacco education and $200,000 for enforcement of smoking laws. Of the remaining settlement 
funds, the Governor proposes spending in FY2000 $50 million for a property tax reduction, 
$24.9 million for a rainy day endowment fund, $20 million for education, and $10 million for 
public health initiatives (this includes the $400,000 for tobacco prevention), and setting aside the 
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remaining $61 million. The Governor's FY200 I proposal allocates $50 million for a property tax 
reduction, while increasing the allocation for public health initiatives to $27 million and 
education funding to $67 million. 

The Joint Appropriations Committee recently passed a budget proposal recommending the state 
spend annually, in both FY2000 and 2001, $200,000 for tobacco education, $200,000 for 
enforcement of smoking laws, and $100,000 for veterans' smoking cessation. The Cornmittee 
joined the Governor in allocating all other settlement funds at similar levels for a property tax 
reduction, education, and to replace existing state funding for Medicaid. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco settlement program in Connecticut to be between $21.6 and $53.9 
million. 

The Connecticut legislature's 1999 session adjourns June 9. 

The District of Columbia (Washington, DC) 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay the 
District of Columbia (D.C.) an initial amount of$14.6 million. Each year thereafter, D.C. will 
receive a payment between $38.9 and $50.9 million. Although exact information is difficult to 
obtain, D.C. currently spends little or no funds on tobacco prevention. 

Mayor Anthony Williams (D) has proposed using 30 percent of the District's tobacco settlement 
payments (an annual minimum of$11.7 million) for school contruction and repairs. The Mayor 
has stated he will not indicate plans for the remaining 70 percent until Congress reaches a 
conclusion on the federal government's share of the settlement funds. The D.C. City Council has 
put forth no proposal for using the tobacco settlement funds. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the District of Columbia to be between $8.3 and 
$16 million. 

The D.C. City Council is in session throughout the year. 

Delaware 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Delaware an initial amount of$9.5 million. Each year thereafter, Delaware will receive a 
payment between $25.4 and $33.1 million. Although exact information is difficult to obtain, 
Delaware currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Tom Carper (D) has not proposed any specific funding levels for tobacco prevention in 
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his plan for the settlement funds. The Governor's proposal focuses on using a substantial amount 
of the settlement funds for the creation of a Delaware Health Fund and in general, using an 
unspecified amount for a new campaign to reduce teen smoking. In January, a legislative 
proposal, sponsored by Senator Patricia Blevins (0), mirrors the Governor's creation of a 
Delaware Health Fund. In the bill, SB 8, an unspecified amount of the settlement funds would 
be used for tobacco prevention and cessation, expanding access to health care and health 
insurance, health care infrastructure maintenance, promoting healthy life styles, and promoting 
preventive health care. This measure remains under consideration in the Senate. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for Delaware to be between $9.3 and $19.5 million. 

The Delaware legislature's 1999 session adjourns June 30. 

Florida 

As one of four states to settle with the tobacco industry early, Florida, along with Texas and 
Mississippi, agreed to launch a two-year tobacco prevention pilot program. The settlement 
provided $28 million in the first year for planning and initiation of the program. In 1998, Florida 
spent $70 million of its $893.5 million initial payment from the tobacco industry for the second 
year of Florida's Tobacco Pilot Program. The tobacco industry will make annual payments to 
Florida between $440 and $822.1 million. 

The results of the pilot project were reported in March 1999. After one year of full 
implementation, tobacco use among middle school students dropped by 19 percent and tobacco 
use by high school students dropped by 8 percent. With the completion of the pilot project, the 
Governor and legislature must now decide each year to continue the program. 

Governor J eb Bush (R) proposed spending $61.5 million for the tobacco prevention program in 
the upcoming fiscal year. Consistent with Governor Bush's proposal, the Senate approved a 
$61.5 million appropriation for the project's second year. The initial proposal in the House 
Health Subcommittee, which has primary jurisdiction over tobacco prevention funding, proposed 
to eliminate all funding for the program, but a compromise was reached. The committee 
appropriated $30 million, one-half the amount agreed to by the Governor and Senate. The 
House/Senate Conference Committee has met and it has been reported it has tentatively agreed to 
appropriate $45 million for tobacco prevention for this fiscal year budget. The committee is also 
considering allowing some of the remaining funds allocated to last year's program budget to be 
spent in 1999. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Florida to be between $74.8 and 
$210.1 million. 

The Florida legislature's 1999 session adjourns in late April or early May. 

14 



Georgia 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Georgia an initial amount of $58.9 million. Each year thereafter, Georgia will receive a payment 
between $157.4 and $206 million. Although exact information is difficult to obtain, Georgia 
currently spends little or no state funds on tobacco prevention. 

Governor Roy Barnes (D) has not put forth a specific proposal for using Georgia's settlement 
funds for a comprehensive prevention program. Instead, the Governor has indicated plans to sign 
into law legislation to allocate the initial settlement payment for the creation of a Department of 
Community Health. The legislation does not indicate what types of programs will operate under 
the new department, and while the measure earmarks the initial payment for programs in the 
Department of Community Health, the legislature will need to appropriate funding each year. 
Thus, there are no current plans to use any of the settlement funds for tobacco prevention 
programs. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Georgia to be between $40.9 and 
$107.2 million. 

The Georgia legislature's 1999 session adjourned in mid March. 

Hawaii 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Hawaii an initial amount of$14.4 million. Each year thereafter, Hawaii will receive a payment 
between $38.6 and $50.5 million. Although exact information is difficult to obtain, Hawaii 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Ben Cayetano's (D) proposal for Hawaii's tobacco settlement funds allocates half of 
all payments for economic stabilization and an unspecified amount for children's health, 
education and tobacco prevention. By not establishing earmarks for the three latter initiatives, 
the proposal does not guarantee any minimum amount to be used for tobacco prevention. 
Representative Calvin Say (D) and Senator Nonnan Mizuguchi (D) have introduced legislation 
to earmark 25 percent of all settlement payments (an annual minimum of$9.6 million) for 
tobacco prevention. This measure would allocate 50 percent for economic stabilization and the 
final 25 percent for children's health care. A conference committee will determine the final 
legislative allocations. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Hawaii to be between $11.4 and 
$24.6 million. 

The Hawaii legislature's 1999 session adjourns in early May. 
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Idaho 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Idaho an initial amount of$8.7 million. Each year thereafter, Idaho will receive a payment 
between $23.3 and $30.5 million. Although exact information is difficult to obtain, Idaho 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Dirk Kempthorne (R) and the Idaho legislature will not use any of the initial and 
subsequent first year settlement funds for tobacco prevention. Instead, Governor Kernpthorne 
signed into law legislation directing all monies from the state's tobacco settlement through June 
30, 2000 into the Budget Stabilization Fund, which is used to allieviate budget deficits and for 
disaster relief. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state ofIdaho to be between $11.5 and $24.8 
million. 

The Idaho legislature's 1999 session adjourned in late March. 

Illinois 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Illinois an initial amount of$111.7 million. Each year thereafter, Illinois will receive a payment 
between $298.4 and $391 million. Although exact information is difficult to obtain, Illinois 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor George Ryan (R) has not put forth a proposal related to the use of Illinois' tobacco 
settlement funds. Attorney General Jim Ryan (R) has asked the legislature to initiate and support 
a proposal to earmark 50 percent of Illinois' settlement funds for new public health and children's 
initiatives. While the Attorney General's proposal includes tobacco prevention within public 
health, it does not allocate a specific amount of funding for tobacco prevention. The legislature 
has not considered any proposals related to the settlement funds or to funding tobacco prevention 
so far this year. It is likely the Governor and the legislature will wait to make decisions related to 
spending the settlement funds until the year 2000. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Illinois to be between $63.7 and 
$175.8 million. 

The Illinois legislature remains in session throughout the year. 
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Indiana 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Indiana an initial amount of $49 million. Each year thereafter, Indiana will receive a payment 
between $130.8 and $171.2 million. Although exact infonnation is difficult to obtain, Indiana 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Frank O'Bannon (D) supported a legislative initiative to allocate 50 percent ofthe 
initial and first year settlement payments for the Children's Health Insurance Program (CHIP). 
Governor O'Bannon has also stated his general support for using the funds for public health, 
including tobacco prevention, aid for tobacco growers, and aid to low income families. Two 
legislative measures were introduced in the Indiana General Assembly related to the use of the 
settlement funds. HBI365 uses all settlement funds for CHIP. A second measure, HB1454, 
allocated 20 percent for aid for tobacco growers and 10 percent for agricultural economic 
research; however, the measure did not allocate the remaining 70 percent. An allocation for 
tobacco prevention was not included in either piece of legislation. Both the Indiana House and 
Senate did not consider these proposals or any legislation pertaining to the use of the settlement 
funds or funding tobacco prevention programs in the session ending this week. The legislature is 
expected to pursue the allocation of the settlement funds in the next session. 

Governor O'Bannon and Attorney General Jeff Modisett (D) announced last week plans to hold a 
series of town hall meetings throughout Indiana to discuss the best use of the settlement funds. 
The meetings will take place this summer and fall. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for Indiana to be between $34.6 and $95.7 million. 

The Indiana legislature's 1999 session adjourns April 30, but may enter a special session. 

Iowa 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay Iowa 
an initial amount of$20.9 million. Each year thereafter, Iowa will receive a payment between 
$55.8 and $72.9 million. Although exact infonnation is difficult to obtain, Iowa currently does 
not spend a substantial amount of state funds on tobacco prevention. 

Governor Tom Vilsack's (D) proposal for the tobacco settlement funds included $17.7 million 
annually for a comprehensive tobacco prevention program. Governor Vilsack's proposal stalled 
in the legislature. In a compromise agreement between the Governor, House Republican 
leadership and Attorney General Tom Miller (D), a tobacco control board will be established this 
year to study, evaluate and develop a comprehensive program to be considered by the legislature 
next year. As part of the agreement, none ofIowa's tobacco settlement funds will be spent this 
year. No legislation was offered as an alternative proposal for appropriating the tobacco 
settlement funds. 
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The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state ofIowa to be between $19.7 and $49.3 
million. 

The Iowa legislature's 1999 session adjourns in late April. 

Kansas 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Kansas an initial amount of $20 million. Each year thereafter, Kansas will receive a payment 
between $53.5 and $70 million. Although exact information is difficult to obtain, Kansas 
currently spends little or no' state funds on tobacco prevention. 

In 1998, Governor Bill Graves (R) proposed and the legislature enacted a law directing 50 
percent (an annual minimum of $26.2 million after the initial payment) of all settlement 
payments to an endowment aimed at supporting children's health programs, children's health 
insurance, and tobacco prevention. While the Governor has suggested support for spending $1 
million for tobacco prevention, the law as enacted does not make a specific allocation. Instead, 
the law gives allocation authority to a nine-member board consisting of appointees by the 
Governor and the legislature. The Governor supports using the remaining 50 percent of 
settlement funds for general state spending priorities. 

The Kansas House of Representatives passed legislation this year, which would amend the 
existing law by directing all settlement payments, rather than 50 percent, to the endowment. The 
measure does not change board member appointments, the Board's allocation authority over the 
endowment or the focus of the fund. This bill will now go under consideration in the Senate, 
where it will face stiff opposition in the Kansas Senate. Again, however, this initiative, like 
existing law, fails to establish a specific or minimum amount of funding for tobacco prevention. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Kansas to be between $18.4 and 
$44.7 million. 

The Kansas legislature's 1999 session adjourned April 10 but will convene an indefinite special 
session on April 28. 

Kentucky 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Kentucky an initial amount of $42.3 million. Each year thereafter, Kentucky will receive a 
payment between $112.9 and $147.8 million. Although exact information is difficult to obtain, 
Kentucky currently spends little or no state funds on tobacco prevention. 
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Governor Paul Patton (0) has not put forth a proposal for using the tobacco settlement funds. 
The 1998 General Assembly passed and Governor Patton signed a bill giving the legislature 
authority to decide how to spend the tobacco settlement funds. Although the Kentucky 
legislature is not in session in 1999, legislative leadership has begun work on the issue. No plan 
has yet been developed, but both Senate President Larry Saunders (D) and House Budget 
Committee Chairman Harry Moberly (D) have stated general support for using Kentucky's 
settlement funds to aid tobacco farmers and tobacco-dependent communities, for an early 
childhood initiative favored by the Governor, and for public health programs, including tobacco 
prevention. The state legislature's Tobacco Task Force, chaired by Senator Joey Pendleton (0) 
held a series of four public hearings in January and February on how to best spend the tobacco 
settlement funds. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Kentucky to be between 25 and $67.1 
million. 

The Kentucky legislature is not in session in 1999. A special session may be called to consider 
the issue of Kentucky's tobacco settlement sometime this summer. 

Louisiana 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Louisiana an initial amount of $54.1 million. Each year thereafter, Louisiana will receive a 
payment between $144.6 and $189.3 million. Although exact information is difficult to obtain, 
Louisiana currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Mike Foster (R) has convened a working group to develop a proposal for using 
Louisiana's tobacco settlement funds after initially suggesting that future payments should be 
sold to Wall Street bond houses to pay down the state debt. The Working Group has not yet 
issued its report. The Revenue Estimating Committee (REC), charged with making state budget 
recommendations, suggests the legislature should allocate $110 million of the initial and first 
payments, approximately 55 percent of the $198.7 million, to balance the state budget. The REC 
is made up of Senate President Randy Ewing (0), House Appropriations Committee Chairman 
Jerry Luke LeBlanc (D) and Commissioner of Administration Mark Drennen. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Louisiana to be between $27.4 and 
$71.8 million. 

The Louisiana legislature'S 1999 session adjourns in late June. 
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Maine 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Maine an initial amount of $18.5 million. Each year thereafter, Maine will receive a payment 
between $49.3 and $64.6 million. Using revenues from a $.30 cigarette tax increase initiated in 
1996, Maine allocated $3.5 million in 1997, 1998 and 1999 for tobacco prevention. The 
legislature zeroed out funding for tobacco prevention. 

Governor Angus King (1) has not put forth a specific proposal for spending the tobacco 
settlement funds, but has stated publicly he believes the funds should be used for a tax cut, 
education, tobacco prevention, or to help fund some of the state departments or agencies. Five 
legislative proposals have been introduced this year relating to the use of the settlement funds. 
Of the five, only one, LD2167, allocates any funds for tobacco prevention. This measure 
proposes first restoring the $3.5 million allocation for tobacco prevention eliminated from the 
budget, and using 50 percent of the settlement funds for tobacco prevention each year. The 
remaining four legislative proposals do not mention tobacco prevention programs. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for Maine to be between $11.9 and $27.1 million. 

The Maine legislature's 1999 session adjourns June 16. 

Maryland 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Maryland an initial amount of $54.3 million. Each year thereafter, Maryland will receive 
between $144.9 and $189.6 million. Although exact information is difficult to obtain, Maryland 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Parris Glendening (D) has committed to signing legislation recently passed by the 
Maryland House of Delegates, which provides $21 million for the coming fiscal year for tobacco 
prevention programs. This legislation, which also raised the state tobacco tax, requires the 
Governor to allocate a minimum of $21 million annually in future budget proposals. While the 
funding levels in the Governors budget is technically not binding on future legislatures, the 
passage of this provision indicates legislative intent to provide a minimum of $21 million for 
tobacco prevention. 

In addition, separate legislation was adopted that establishes a Cigarettt? Restitution Fund to 
provide for expenditure of the settlement funds. This legislation includes a requirement that in 
future years at least 50 percent of the appropriations from the fund be devoted to alternative crop 
development, tobacco prevention, treatment and research related to tobacco use, substance abuse 
treatment and prevention, programs for the uninsured and primary health care in rural areas. 

While both the tax bill and the bill establishing the Cigarette Restitution Fund include language 
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regarding funding for tobacco prevention, it is expected that at least $21 million will be 
appropriated annually for tobacco prevention. 

The Centers for Disease Control estimates the annual cost of an effective, comprehensive 
tobacco prevention program for the state of Maryland to be between $30.3 and $78.5 million. 

The Maryland legislature's 1999 session adjourned on April 12. 

Massachusetts 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Massachusetts an initial amount of $96.9 million. Each year thereafter, Massachusetts will 
receive a payment between $259 and $339 million. 

In 1992, Massachusetts's voters approved a referendum to increase the state cigarette tax by 25 
cents per pack. A portion of the new tax revenues was used to fund the Massachusetts Tobacco 
Control Program (MTCP) beginning in 1993. Despite declining funding, the program received 
$43.1 million in 1995, but dropped to $31 million in 1999. The program, like California's, has 
achieved considerable success. For example, cigarette consumption in Massachusetts has 
declined by 31 percent since 1992, compared with a decrease of just 7 percent in states without a 
comprehensive tobacco prevention program. The program led to far lower smoking rates among 
Massachusetts' teens than the national average. 

In spite of this success, Governor Paul Cellucci's (R) proposal for the tobacco settlement funds 
allocates no additional funds for the state's existing prevention program. The Governor's 
proposal includes only a $500,000 allocation for evaluating the existing tobacco prevention 
program and unspecified allocations for health care and health care capital construction plans. 
No legislative proposals have been introduced so far with specific spending allocations for 
tobacco prevention. The only pending legislation related to the settlement fUnds would allocate 
100 percent ofthe monies into a Tax Reduction Trust Fund to support expansion of various state 
personal income tax exemptions. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program in Massachusetts to be between $35.1 and $93.4 
million. 

The Massachusetts legislature remains in session throughout the year. 

Michigan 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Michigan an initial amount of $1 04.5 million. Each year thereafter, Michigan will receive a 
payment between $279 and $365.2 million. Although exact information is difficult to obtain, 
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Michigan currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor John Engler's (R) proposal for the tobacco settlement funds does not include an 
allocation for tobacco prevention programs. Governor Engler has proposed using a majority of 
the settlement funds for a new college scholarship program, the Michigan Merit Award Trust 
Fund, aimed at Michigan high school graduates. The Governor has not indicated plans for 
spending the rest of the funds, although he has made general public statements suggesting 
support for using the funds for tax cuts. So far this session, the legislature has not considered a 
legislative proposal for using the settlement funds or any proposals to fund tobacco prevention. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Michigan to be between $53.2 and 
$148.6 million. 

The Michigan legislature remains in session throughout the year; however, budget resolutions, 
including those affecting tobacco settlement funds, are targeted for completion by the end of 
July. 

Minnesota 

As one of four states to settle separate law with the tobacco industry, the state of Minnesota and 
Blue Cross and Blue Shield of Minnesota reached an agreement with the industry in May of 
1998. The agreement results in Minnesota receiving an initial $1.7 billion over the next five 
years. Each year thereafter Minnesota will receive on average $210 million. The Minnesota 
settlement also established a foundation, Minnesota Partnership for Action Against Tobacco, 
which will receive $202 million over the next ten years to fund tobacco addiction treatment 
efforts as well as research related to tobacco use. 

Governor Jesse Ventura's (Reform) proposal for the tobacco settlement funds does not include 
any funding for tobacco prevention programs. Governor Ventura proposes allocating the 
settlement funds into four separate endowments, the Minnesota Families Foundation 
Endowment, the Health Professionals Education and Medical Research Endowment, the Medical 
Education and Research Costs Endowment and the Local Public Health Endowment. The 
Governor has included tobacco prevention program spending in his 2000-2001 FY budget at $7.5 
million each year for tobacco prevention form the general fund. The Governors proposal to fund 
tobacco prevention from the general fund instead of from the tobacco settlement funds will make 
it difficult to sustain the necessary funding for tobacco prevention. While the settlement 
payment levels fluctuate somewhat from year to year the settlement funds are a more sustainable 
source of funding for tobacco prevention given the competing demands on the general fund. 

The Minnesota State Senate recently passed legislation sponsored by Senate Majority Leader 
Roger Moe (DFL) to place $1.3 billion into four endowments, of which $650 million will be 
placed in a tobacco prevention endowment. The interest, estimated at $32 million a year, would 
pay for various tobacco prevention initiatives. The House Majority leadership has indicated that 
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they support using the settlement funds for tax cuts. 

The Centers for Disease Control estimates the annual cost of an effective, comprehensive 
tobacco prevention program for the state of Minnesota to be between $28.4 and $71.9 million. 

The Minnesota legislature's 1999 session adjourns May 17. 

Mississippi 

As one off our states to settle with the tobacco industry early (1997), Mississippi, along with 
Texas and Florida agreed to launch a two-year tobacco prevention pilot program. In 1999 and 
2000, Mississippi will spend $62 million ofthe $279.7 initial payment from the tobacco industry 
for the initiation and implementation of a tobacco prevention program. The tobacco industry will 
make an annual payment to the state of Mississippi between $136 and $255.7 million. 

In 1998, Governor Kirk Fordice (R) signed law legislation directing all settlement payments 
other than those set aside for the tobacco pilot project to a health care trust fund with no specific 
allocation for tobacco prevention. The law allows the legislature to appropriate interest and 
some of the principal from the fund each year for a broad range of health care related purposes 
as it sees fit. Neither the Governor nor the legislature introduced proposals for using 
Mississippi's settlement funds for tobacco prevention once the pilot project is complete, although 
it is possible such proposals could be introduced later. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Mississippi to be between $19.1 and 
$47.5 million. 

The Mississippi legislature's 1999 session adjourned April 2. 

Missouri 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Missouri an initial amount of $54.6 million. Each year thereafter, Missouri will receive a 
payment between $145.8 and $190.9 million. Although exact information is difficult to obtain, 
Missouri currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Mel Carnahan (D) has not put forth a specific proposal for the settlement funds, but 
does support using the monies for a menu of items including teen anti-smoking initiatives, health 
and education programs. Both the Missouri House and Senate have passed bills establishing a 
tobacco settlement trust fund. The House version, which the Governor supports, earmarks all of 
the money for "health care and anti-smoking education" without defining or setting amounts for 
either item. The Senate version does not earmark the funds for any specific programs. Both 
measures would require annual legislative appropriations. A conference committee is scheduled 

23 



to negotiate a final bill. 

Missouri is in a unique situation because of the state Hancock Amendment, which requires 
excess state revenues to be refunded to taxpayers. The State Senate turned back an attempt to 
define the tobacco settlement funds as state revenue and have it sent to taxpayers. The Senate 
also defeated an attempt to put the question to a statewide vote. It is possible the refund issue 
will be taken to court regardless of legislative action. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Missouri to be between $32.1 and 
$85.6 million. 

The Missouri legislature's 1999 session adjourns on May 30. 

Montana 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Montana an initial amount of $1 0.2 million. Each year thereafter, Montana will receive a 
payment between $27.2 and $35.6 million. Although exact information is difficult to obtain, 
Montana currently spends little or no state funds on tobacco prevention. 

Governor Marc Racicot's (R) proposal for Montana's settlement funds would have established a 
statutorily approved trust with a 33 percent allocation for tobacco prevention for this budget 
cycle as well as future budget cycles. The remaining amounts in the trust would have been 
devoted to the following: 15 pecent for the children's health insurance program; 22 pecent for a 
long term care and health trust; and 30 pecent to the general fund. Although legislation identical 
to Governor Racicot's proposal was introduced in the legislature, it was killed. The legislature 
opted instead to allocate the initial and first regular settlment payment ($37 million) through the 
general appropriations process. At present, it appears the legislature will provide $3.5 million (9 
percent) for tobacco prevention annually, $4 million for children's health care (CHIP), $1 million 
for the Montana Comprehensive Health Association, and $800,000 for a juvenile delinquent 
bootcamp. All remaining funds from these first payments will go to the general fund to pay for 
tax breaks. The legislature did not make any decisions regarding future allocations of settlement 
funds. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Montana to be between $10.1 and 
$21.1 million. 

The Montana legislature adjourned April 24. 

Nebraska 
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Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Nebraska an initial amount of$14.3 million. Each year thereafter, Nebraska will receive a 
payment between $38.1 and $49.9 million. Although exact information is difficult to obtain, 
Nebraska currently does not spend a substantial amount of state funds on tobacco prevention. 

In 1998, prior to the end of his second, four-year term, Governor Ben Nelson (D) signed 
legislation directing all interest from settlement payments to the Nebraska Health Care Trust 
Fund. The legislature and the Governor determined the Fund's Board will make grants and loan 
guarantees to a menu of public health programs, which includes school-based tobacco 
prevention. This measure does not guarantee any specific amount of the settlement funds will be 
used for tobacco prevention. Governor Mike Johanns (R) has not proposed an alternative plan to 
ensure any of the settlement funds will be used for tobacco prevention. No alternative legislative 
proposals have been introduced this session allocating a specific amount of settlement funds for 
tobacco prevention. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Nebraska to be between $13.8 and 
$31.8 million. 

The Nebraska legislature's 1999 session adjourns in early June. 

Nevada 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Nevada an initial amount of $14.6 million. Each year thereafter, Nevada will receive a payment 
between $39.1 and $51.2 million. Although exact information is difficult to obtain, Nevada 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Kenny Guinn (R) has proposed using 50 percent of the settlement funds for college 
scholarships aimed at Nevada high school students. Governor Guinn's proposal allocates the 
remaining 50 percent for a new public health plan, "Half for Health." Of the settlement funds 
allocated for health care, the Governor proposes spending $2 million the first year, $3.4 million 
the second year, $9.5 million for each of the next three years, and $5.6 each year thereafter, for a 
tobacco prevention program. Legislation has been introduced with the same annual allocations 
found in the Governor's plan; however, the legislative proposal also establishes a tobacco 
prevention trust fund with 10 percent of the health care dollars. Under this measure, tobacco 
prevention, along with other health care initiatives, could qualify for additional funding from the 
trust fund's interest earnings. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Nevada to be between $13.4 and 
$31.8 million. 

The Nevada legislature's 1999 session adjourns May 31. 
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New Hampshire 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay New 
Hampshire an initial amount of$16 million. Each year thereafter, New Hampshire will receive a 
payment between $42.7 and $55.9 million. Although exact information is difficult to obtain, 
New Hampshire currently spends little or no state funds on tobacco prevention. 

Governor Jeanne Shaheen (D) has not put forth a proposal for using the tobacco settlement funds 
for tobacco prevention. Governor Shahe~n has suggested using 20 percent of the funds for 
education, but has not stated other plans for the money. The primary legislative initiative, 
sponsored by Senator James Squires (R), would allocate 25 percent of the settlement payments 
(an annual minimum of$IO.6 million) for tobacco prevention. Under this proposal the remaining 
the settlement funds would be used for state Medicaid costs and other state health care programs. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program to be between $11.4 and $25 million. 

The New Hampshire legislature's 1999 session adjourns in late June. 

New Jersey 

Under the terms ofthe 1998 multi-state settlement agreement, the tobacco industry will pay New 
Jersey an initial amount of$92.8 million. Each year thereafter, New Jersey will receive a 
payment between $247.9 and $324.5 million. Although exact information is difficult to obtain, 
New Jersey currently spends little or no state funds on tobacco prevention. 

Governor Christine Todd Whitman's (R) proposal for the settlement funds would use 20 percent 
of the initial payment, $18.5 million, for a comprehensive tobacco program. Governor Whitman 
proposes using the rest of the funds for various health care initiatives. The most comprehensive 
legislative proposal for use of the settlement funds, sponsored by Senate Democrats, would 
allocate 10 percent annually (a minimum of$24.7 million) of all settlement funds to tobacco 
prevention. Of the remaining funds, the proposal allocates 50 percent for health care subsidies, 
25 percent for cancer research, and 15 percent for health benefits coverage under the Health 
Access New Jersey program. Leading Senate Republicans have publicly indicated plans to 
introduce legislation regarding the settlement funds, with a larger amount for tobacco prevention 
than is included in the current proposal. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of New Jersey to be between $43.9 and 
$115.3 million. 

The New Jersey legislature remains in session throughout the year. 
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New Mexico 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay New 
Mexico an initial amount of$14.3 million. Each year thereafter, New Mexico will receive a 
payment between $38.2 and $50 million. Although exact infonnation is difficult to obtain, New 
Mexico spends an insignificant amount of state funds on tobacco prevention. 

Governor Gary E. Johnson (R) signed into law a measure placing all the payments from New 
Mexico's tobacco settlement into a Pennanent Fund. The measure does not allocate any of the 
funds or make any detenninations regarding what programs will receive future allocations from 
the fund. During the legislative session, nine bills were introduced relating to the use of the 
settlement funds. One measure would have placed 35 percent of settlement funds in a pennanent 
endowment, 35 percent for tobacco prevention, and the remaining 30 percent for chronic disease 
prevention. The legislature did not pass any of these measures. A Tobacco Settlement 
Committee was appointed and is currently working to develop recommendations by December 
15,1999 for the best use of New Mexico's settlement funds. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of New Mexico to be between $14.1 and 
$32.2 million. 

The New Mexico legislature's 1999 session adjourned March 20. 

New York 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay New 
York an initial amount of $306.3 million. Each year thereafter, New York will receive a 
payment between $818.3 and $1.07 billion. The agreement also detennines 50 percent of all the 
state's settlement payments to be divided among New Yark's counties. New York State currently 
spends roughly $7 million annually in state funds for tobacco prevention. New York City spent 
almost $14 million for tobacco prevention in fiscal year 2000. 

Governor George Pataki (R) has not adopted the proposal of a state health advisory board, the 
Commission for a Healthy New York to fund a comprehensive tobacco prevention program. 
Instead, Governor Pataki proposes using 75 percent of the funds to bring down state debt 
obligations, and 25 percent for a menu of items, including health care coverage for the uninsured, 
doctor training, and tobacco prevention. Under this proposal, tobacco prevention programs will 
compete with the other priorities listed for a share of an annual minimum allocation of $1 02.2 
million. No legislation has been introduced regarding the use of the settlement funds, although 
various senators have indicated plans to craft legislation identical to the Governor's proposal. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of New York to be between $93.4 and 
$259.2 million. 
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The New York 1999 legislative session will adjourn the end of June. 

North Carolina 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay 
North Carolina an initial amount of$56 million. Each year thereafter, North Carolina will 
receive a payment between $149.5 and $195.7 million. Although exact infonnation is difficult to 
obtain, North Carolina spends an insignificant amount of state funds on tobacco prevention. 

Legislation has been enacted into law allocating 75 percent, an annual minimum of$112.1 
million, for economic aid for tobacco-dependent communities and tobacco growers and 25 
percent for public health. The legislation does not specify what programs fall under the umbrella 
of public health, nor does it provide a specific allocation funds for tobacco prevention or other 
public health initiatives. Currently, the law provides no guarantees any of the settlement funds 
will bl?, used for tobacco prevention. Legislative leaders are discussing the possibility of 
amending the current law to allocate funds for tobacco prevention. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of North Carolina to be between $41.3 
and $114.8 million. 

The North Carolina legislature is in session throughout the year. 

North Dakota 

Under the tenns of the 1998 multi-state settlement agreement, the tobacco industry will pay 
North Dakota an initial amount of $8.8 million. Each year thereafter, North Dakota will receive 
a payment between $23.5 and $30.7 million. Although exact infonnation is difficult to obtain, 
North Dakota currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Ed Schafer (R) proposes using 90 percent, an annual minimum of $11. 7 million, for 
water projects, property tax rebates and education funding. Governor Schafer's plans would 
spend the remaining 10 percent, an annual minimum of $2.3 million, for various public health 
programs, including initiatives on diabetes, drug and alcohol use, and tobacco prevention. While 
the public health provision could eventually be spent on tobacco prevention programs, the 
Administration has indicated plans for spending a significant portion of the public health 
allocation to renovate the state morgue. The North Dakota House recently passed a bill 
consistent with the Governor's proposal, allocating 45 percent of the settlement funds, an annual 
minimum of $1 0.5 million, for water resource projects, 45 percent for education, and 10 percent, 
an annual minimum of $2.3 million, for public health initiatives. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of North Dakota to be between $8.9 and 
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$18.1 million. 

The North Dakota legislature's 1999 session adjourns April 28. 

Ohio 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay Ohio 
an initial amount of$120.9 million. Each year thereafter, Ohio will receive a payment between 
$323 and $422.7 million. Although exact information is difficult to obtain, Ohio currently 
spends little or no state funds on tobacco prevention. 

Governor Robert Taft (R) has not put forth a formal proposal for using the tobacco settlement 
funds. The Governor initially indicated he wanted to use the funds for education programs. 
Recently, Governor Taft announced the creation of a task force charged with determining in sixty 
days the best use of the settlement funds, and said his number one priority is reducing the 
number of underage smokers in Ohio. The membership ofthe task force includes 10 legislative 
leaders, four members of the administration and Attorney General Betty Montgomery. No 
legislative proposals have been introduced regarding the use of Ohio's tobacco settlement funds. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Ohio to be between $60.9 and $172.8 
million. 

The Ohio legislature operates throughout a two-year cycle. 

Oklahoma 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Oklahoma an initial amount of $24.9 million. Each year thereafter, Oklahoma will receive a 
payment between $66.4 and $87 million. Although exact information is difficult to obtain, 
Oklahoma currently spends little or no state funds on tobacco prevention. 

Governor Frank Keating (R) has not put forth a proposal for spending the state's settlement 
funds, but has publicly stated support for using a portion of the payments to balance the state 
teachers retirement system. In 1995, Governor Keating convened an on-going Task Force on 
Youth and Tobacco, which has spoken out in support of using $54.5 million annually for tobacco 
prevention. 

HB 1002, which would generally allocate settlement money, is currently under negotiation in a 
House-Senate conference committee. As written, the measure would allocate unspecified 
percentages for the teacher retirement pension plan, a public health trust fund and a public health 
cash fund. Tobacco use prevention is among the menu of public health programs qualified to 
receive funding from the public health cash fund, although currently the measure provides no 
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guarantees any money would be allocated for tobacco prevention. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Oklahoma to be between $21.9 and 
$54.5 million. 

The Oklahoma legislature's 1999 session adjourns May 28. 

Oregon 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Oregon an initial amount of $27.5 million. Each year thereafter, Oregon will receive a payment 
between $73.6 and $96.3 million. Using revenues generated by a $.30 cigarette tax increase 
enacted in 1996, Oregon allocated $17 million in state funding for the first two years of a 
comprehensive tobacco prevention program. 

In March 1999 the first detailed results of Oregon's tobacco prevention program were announced. 
During the two year period analyzed, tobacco use in Oregon declined by 11.3 percent, a rate of 
decline far higher than the national average. 

Governor John Kitzhaber (D) has expressed general support for tobacco prevention, but has not 
put forth a proposal for using Oregon's settlement funds. The leading legislative proposal, 
introduced by Senate President Brady Adams (R) and House Speaker Lynn Snodgrass (R), places 
all settlement funds into a trust for a variety of health, transportation and housing purposes. 
Actual decisions regarding the allocation of funds among these programs have not yet been 
determined. The Trust would neither preclude nor require additional funding ofthe state tobacco 
prevention program. Representative Al King (0) introduced a bill to allocate 58 percent for 
health care programs, 20 percent for tobacco prevention, 10 percent for education, 1 percent for 
consumer protection programs and 1 percent to the Insurance Pool Governing Board. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the State of Oregon to be between $21.2 and 
$52.8 million. 

The Oregon legislature's 1999 session adjourns in early July. 

Pennsylvania 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Pennsylvania an initial amount of$137.9 million. Each year thereafter, Pennsylvania will 
receive a payment between $368.5 and $482.3 million. Although exact information is difficult to 
obtain, Pennsylvania currently does not spend a substantial amount of state funds on tobacco 
prevention. 
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Governor Tom Ridge (R) has not put forth a proposal, nor made any public statements, regarding 
the use of the tobacco settlement funds. Neither have any legislative initiatives been introduced 
allocating the use of the funds. Pennsylvania's leadership is silent on whether it supports using 
state settlement funds for tobacco prevention. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program to be between $64.8 and $182.6 million. 

The Pennsylvania legislature remains in session throughout the year. 

Rhode Island 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Rhode Island an initial amount of$17.3 million. Each year thereafter, Rhode Island will receive 
a payment between $46.1 and $60.3 million. Although exact information is difficult to obtain, 
Rhode Island currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Lincoln Almond (R) proposes using settlement funds to balance the state budget, for 
new state jobs, a tax reduction, and to pay for the elimination of property taxes on automobiles, 
which was enacted in 1998. Governor Almond proposed $150,000 for tobacco-related research 
in his FY2000 budget. In the Rhode Island Senate, legislation was introduced, with support from 
Lt. Governor Charles Fogarty (D), which would allocate 20 percent of the settlement funds for 
tobacco prevention, 15 percent for a health care trust fund and the remaining 65 percent for state 
health care. The legislature has not yet voted on this measure. 

The U.s. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program in Rhode Island to be between $10.6 and $23.4 
million. 

The Rhode Island legislature's 1999 session adjourns in late June. 

South Carolina 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
South Carolina an initial amount of $28.2 million. Each year thereafter, South Carolina will 
receive a payment between $75.4 and $98.7 million. Although exact information is difficult to 
obtain, South Carolina currently spends little or no state funds on tobacco prevention. 

Governor Jim Hodges (D) signed into law a bill directing all of South Carolina's settlement 
payments into the the state's General Fund with funding decisions still to be determined through 
the legislative appropriations process. Although the Governor has not put forth a proposal for 
spending settlement payments for tobacco prevention, he has expressed support for using some 
of the funds to aid tobacco growers, and for using the initial $28.2 million payment for education 
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and children's health care. No proposals were introduced in the General Assembly to spend any 
of the tobacco settlement funds for tobacco prevention programs. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of South Carolina to be between $23.8 
and $61.3 million. 

The South Carolina legislature's 1999 session adjourns in early June. 

South Dakota 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
South Dakota an initial amount of $8.4 million. Each year thereafter, South Dakota will receive 
a payment between $22.4 and $29.3 million. Although exact information is difficult to obtain, 
South Dakota currently spends little or no state funds on tobacco prevention 

Governor William Janklow (R) proposes using South Dakota's settlement funds for medical care 
for prisoners, state Medicaid obligations, state employee payroll demands and for patient care at 
state hospitals. The Governor did not include tobacco prevention programs in his proposal. Two 
bills were introduced in the House, both of which placed all settlement payments in a trust fund 
and limited spending to the trust's earned interest. Neither proposal specified how the interest 
should be spent. The legislature adjourned without passing any provisions for spending the 
settlement funds. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of South Dakota to be between $9.4 and 
$19.2 million. 

The South Dakota legislature's 1999 session has adjourned. 

Teunessee 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Tennessee an initial amount of $58.6 million. Each year thereafter, Tennessee will receive a 
payment between $156.5 and $204.8 million. Although exact information is difficult to obtain, 
Tennessee currently spends little or no state funds on tobacco prevention. 

Governor Don Sundquist (R) has not put forth a proposal concerning the use of the tobacco 
settlement funds, but he has spoken of using some of the funds for school construction. In the 
Tennessee legislature, Representative Ken Givens (D) and Senator Tommy Haun (R) have 
introduced identical legislative measures, HBI486 and SB1709, which would earmark 50 percent 
of all the tobacco settlement funds to aid Tennessee's tobacco growers and the tobacco farming 
communities. The legislation does not stipulate how the remaining 50 percent of the settlement 
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payments should be spent and does not allocate any funds for tobacco prevention. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Tennessee to be between $31.8 and 
$87 million. 

The Tennessee legislature's 1999 session adjourns in late May. 

Texas 

As one off our states to settle early with the tobacco industry, Texas, along with Florida and 
Mississippi, agreed to launch a tobacco prevention pilot program. Under the terms of Texas' 
1997 settlement agreement, the tobacco industry paid the state of Texas an initial payment of 
$1.3 billion. Each year thereafter, the tobacco industry will make a payment to the state of Texas 
between $326.3 and $580 million. Texas and the tobacco industry agreed the state would use 
$200 million ofthe initial payment for a pilot prevention project. Texas has riot yet initiated a 
tobacco prevention pilot program. 

The legislative debate in Texas began in a unique manner when two Texas legislators sued then 
Attorney General Dan Morales shortly after he entered the settlement on behalf of the state. The 
issue of contention was who would decide how to spend the funds the state received -- the 
Attorney General or the legislature. The dispute was resolved when Attorney General Morales 
and the two legislators who sued him, House Appropriations Chairman Robert Junell (R) and 
Senate Finance Committee Chairman Bill Ratliff (0), entered into a non-binding Memorandum 
of Understanding with their recommendations to the Texas legislature for spending the initial 
payment. According to the Memorandum of Understanding, approximately $1 billion should be 
placed into various endowments to fund projects at a number of health centers in Texas and to 
help fund the children's health insurance progra, (CHIP). The Memorandum recommended 
spending $200 million of the initial payment for a two-year pilot tobacco prevention program. 

Chairmen J unell and Ratliff then introduced legislation in the House and Senate. Instead of 
spending the $200 million referenced in the Memorandum of Understanding, both bills place the 
$200 million into an endowment and only permits the interest from the endowment, 
approximately $10 million a year, to be spent on all tobacco prevention projects including the 

r pilot project and future initiatives. Representative Junell and Senator Ratliff propose using the 
remaining $1.1 billion initial payment to fund mcdical ccnter projects throughout Texas and for 
children's health insurance. 

The House Appropriations Committee approved the measure; however, the Senate Finance 
Committee adopted an amendment sponsored by Chairman Junell, which would allocate an 
additional $30 million specifically for the two-year prevention pilot. Under the Senate proposal, 
a total of $50 million would be available for tobacco prevention over a two-year period ($25 
million each year); thereafter, tobacco prevention programs would be funded using 15 percent of 
the interest from the endowment. An alternative proposal, introduced by Senator Judith Zaffirini 
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(D) and passed by the Senate Health and Human Services Committee, contains an $80 million 
allocation for the two-year pilot. A House-Senate conference committee will resolve the 
differences and draft a final version of the legislation. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Texas to be between $98.4 and 
$274.4 million. 

The Texas legislature's 1999 session adjourns at the end of May. 

Utah 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay Utah 
an initial amount of$10.7 million. Each year thereafter, Utah will receive a payment between 
$28.5 and $37.3 million. Although exact information is difficult to obtain, Utah currently does 
not spend a substantial amount of state funds on tobacco prevention 

This year the Utah legislature passed, and Governor Michael Leavitt (R) signed a bill, S 173, 
delaying any decisions on how the state will spend the tobacco settlement funds until next year. 
The bill contains a nonbinding and non-specific resolution, which states serious consideration 
should be given to allocating some portion of the tobacco settlement funds to tobacco prevention 
and substance abuse programs. The bill does not guarantee any funds will be used for tobacco 
prevention. 

S 173 was enacted after a dispute between Governor Leavitt and Republican legislators, and 
Attorney General Jan Graham (D), over how to spend the settlement funds. Initially, Governor 
Leavitt stated that he wanted to spend a "significant share" of the settlement funds on programs 
to reduce tobacco use. Later, the Governor said he wanted to spend the funds on other matters, 
such as human services programs, education and children's health insurance. Key Republican 
legislative leaders initially said they wanted to save the payments for future use. The 
compromise was reached after Attorney General Graham publicly criticized the legislature for 
not agreeing to spend a significant portion of the funds on programs to reduce tobacco use, an 
action which led to a legislative effort to cut the Attorney General's budget and legal authority. 
Beginning in the year 2000, Attorney General Graham will no longer have funding or authority 
to pursue civil litigation independently. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Utah to be between $15.3 and $33 
million. 

The Utah legislature's 1999 session adjourned March 3. 
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Vermont 
Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Vermont an initial amount of$9.9 million. Each year thereafter, Vermont will receive a payment 
between $26.4 and $34.5 million. Although exact information is difficult to obtain, Vermont 
currently spends little or no state funds on tobacco prevention. 

Governor Howard Dean (D) proposed in his FY2000 (July I, 1999 through June 30, 2000) 
budget to spend $1 million of the first settlement payment for tobacco prevention and tobacco 
lawenforcement. Governor Dean dedicated the remainder of the first settlement payment to 
health care and social service programs. Governor Dean has also indicated his strong support for 
using most of the settlement funds for a new health care initiative. Attorney General Bill Sorrell 
(D), a key figure behind the national settlement, publicly advocated for the bulk of the settlement 
payments to be used for tobacco prevention. 

After a series of hearings and a great deal of debate, the House passed legislation, H554, which 
allocates $23.5 million of the initial and first subsequent settlement payment for a comprehensive 
tobacco control program for FY2000. To obtain these tobacco program-funding levels, the 
House struck items from the Governor's budget, including new funds for the Vermont Health 
Assistance Plan and prison facilities. The issue is now under consideration in the Vermont 
Senate. The Senate Health and Welfare Committee passed budget legislation, which would 
allocate 50 percent, approximately $18.2 million, of Vermont's initial and first subsequent 
settlement payments for tobacco-use prevention legislation. Currently, the budget is under 
consideration in the Senate Appropriations Committee. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Vermont to be between $8.6 and 
$17.3 million. 

The Vermont legislature'S 1999 session adjourns in early May. 

Virginia 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Virginia an initial amount of $49.1 million. Each year thereafter, Virginia will receive a payment 
between $131.1 and $171.6 million. Although exact information is difficult to obtain, Virginia 
currently does not spend a substantial amount of state funds on tobacco prevention. 

Governor Jim Gilmore (R) is expected to sign a measure passed this year to allocate 10 percent, 
approximately $13.1 million, of the initial settlement payment for an undefined youth tobacco 
use prevention program. No long term spending agreements for tobacco prevention were 
reached. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Virginia to be between $37.9 and 
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$10 1.3 million. 

The Virginia legislature's 1999 session adjourned February 27. 

Washington 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Washington an initial amount of $49.3 million. Each year thereafter, Washington will receive a 
payment between $131.6 and $172.3 million. Although exact information is difficult to obtain, 
Washington currently does not spend a substantial amount of state funds on tobacco prevention. 

Led by Attorney General Christine Gregoire (D), Washington was a leading negotiating state 
throughout the settlement discussions with the tobacco industry. Attorney General Gregoire and 
Washington's state leadership continuously argued the settlement was an historic opportunity to 
recover some of the losses incurred due to tobacco related disease, but equally important, an 
opportunity to reduce tobacco use and thus the illness and cost resulting from tobacco use. 

Governor Gary Locke (0) joined Attorney General Gregoire in strongly advocating for a 
substantially funded tobacco prevention program. The Senate appropriated $100 million for this 
program; however, the House initially put up a roadblock to the funding. House Republicans 
proposed funding tobacco prevention at $5 million and eventually passed a bill creating a 
tobacco prevention program, but without a specific earmark. As the legislature entered the final 
days of session, the Governor and Attorney General succeeded in persuading the legislature to 
budget for tobacco prevention $100 million out of the first $323 million the state receives in 
tobacco settlement payments. 

As the legislature draws to a close, the Governor has entered into continuous negotiations with 
legislators to guarantee a significant portion of the settlement funds will go for tobacco 
prevention. Although the Washington State Senate passed a bill, S5359, which provides $100 
million for tobacco prevention programs without indicating over how many years the program 
would operate, the Governor and Democratic Senators moved to include tobacco prevention in 
the FY2000 budget bill. The House-Senate conferees writing the final FY2000 budget did 
include a $100 appropriation for a tobacco prevention and control program; however, it does not 
specify for how many years the appropriation extends. The budget legislation is expected to pass 
both the House and Senate, and Governor Locke will most likely enact it. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Washington to be between $32.2 and 
$82.9 million. 

The Washington legislature'S 1999 session adjourns April 25. 

West Virginia 
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Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay West 
Virginia an initial amount of $21.3 million. Each year thereafter, West Virginia will receive a 
payment between $56.8 and $74.4 million. Although exact information is difficult to obtain, 
West Virginia currently spends little or no state funds on tobacco prevention. 

The West Virginia legislature passed, and Governor Cecil Underwood (R) signed, a bill placing 
50 percent of the tobacco settlement funds into an endowment fund. The law provides the 
interest from the endowment shall be spent on the Public Employees Insurance Account, state 
Medicaid and Medicare obligations, and capital construction projects. There is no proposal to 
spend any of the interest from the endowment, or any ofthe remaining tobacco settlement 
money, on programs to reduce tobacco use. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of West Virginia to be between $14.8 
and $35.9 million. 

The West Virginia legislature's 1999 session adjourned in March. 

Wisconsin 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Wisconsin an initial amount of$49.7 million. Each year thereafter, Wisconsin will receive a 
payment between $132.9 and $173.9 million. Last year, Wisconsin spent $2 million for tobacco 
prevention pilot projects in select cities. 

Gove~or Tommy Thompson (R) proposes using the majority of the settlement funds for a tax 
cut or to replace current spending on state health care programs. Governor Thompson's proposal 
for the tobacco settlement funds includes a $2.5 million allocation for a Smoking Prevention and 
Health Initiative, which grants the University of Wisconsin $1 million for targeted prevention 
programs, cessation research and evaluation. A bi-partisan group oflegislators recently 
introduced an alternative bill related to the tobacco settlement funds, which would fund a tobacco 
prevention program at $50 million each year. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Wisconsin to be between $30.9 and 
$80.2 million. 

The Wisconsin legislature remains in session throughout the year. It is expected their budget 
process will conclude in late June or early July. 
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Wyoming 

Under the terms of the 1998 multi-state settlement agreement, the tobacco industry will pay 
Wyoming an initial amount of $6 million. Each year thereafter, Wyoming will receive a 
payment between $15.9 and $20.8 million. Although exact information is difficult to obtain, 
Wyoming currently spends little or no siate funds on tobacco prevention. 

Governor Jim Geringer (R) signed a bill, H123, which created a Tobacco Settlement Trust Fund 
for all the tobacco settlement funds. Interest accrued from the trust fund will be spent only for 
purposes related to the improvement of the health of Wyoming's citizens, including efforts to 
prevent tobacco use through school and community based programs. No specific allocation for 
tobacco prevention programs was passed. 

The U.S. Centers for Disease Control and Prevention estimates the annual cost of an effective, 
comprehensive tobacco prevention program for the state of Wyoming to be between $8.2 and 
$15.8 million. 

The Wyoming legislature's 1999 session adjourned in March. 
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tJ Cynthia A. Rice 05/05/9901 :31 :39 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: J. Eric Gould/OPD/EOP@EOP 
Subject: New OMB Idea on Recoupment 

Dan Mendelson has a new idea of a fall-back on Hutchison: to add language enabling lawsuits on the 
federal portion of the Medicaid costs and stating the settlements to date were for 'ust state costs. He's 
gOing 0 get the OMB GC to look into the legality and whether such a provision would be possib e and 
likely upheld as constitutional if done on a retroactive basis 

I would much prefer to have states devote a portion to youth smoking, but what do you think? 

Message Sent To: 

Bruce N. Reed/OPD/EOP@EOP 
Elena KaganlOPD/EOP@EOP 
Laura EmmettIWHOIEOP@EOP 
Christopher C. Jennings/OPD/EOP@EOP 
Jeanne Lambrew/OPD/EOP@EOP 
Devorah R. Adler/OPD/EOP@EOP 



{] Cynthia A. Rice 05/13/99 09:44:57 AM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP@EOP, Elena Kagan/OPD/EOP@EOP, Laura EmmettIWHO/EOP@EOP 

cc: J. Eric Gould/OPD/EOP@EOP, Christopher C. Jennings/OPD/EOP@EOP, Jeanne 
Lambrew/OPDIEOP@EOP, Devorah R. AdlerIOPD/EOP@EOP 

Subject: What happened last night on tobacco recoupment 

I couldn't put all the details in my pages last night, but here in a nutshell is what happened. 

Despite our urging none of our allies (Harkin, Specter, Obey) put forward an amendment that could have 
won. Working with Martha we worked all three offices at several levels (staff directors, tobacco staff, 
approps staff) but clearly to no avail. 

First Specter proposed that the Senate recede to the House and (10 and behold) this all or nothing 
approach failed. 

Then Rogers proposed to have the House recede to the Senate and Obey offered his long complicated 
version of 40 percent of the settlement for health coverage plus tobacco. There was much parliamentary 
manuvering and lucky for us it was decided the Obey vote would happen first. And, surprise surprise, the 
amendment failed. 

In the meantime Martha Foley persuaded Young to prevent a vote on Rogers. Young asked Rogers to 
withdraw his amendment and he did. We had a temporary reprieve. 

The GOP committee chairs then met behind closed doors. Around 10 the conference re-convened and in 
their first order of business Young proposed to have the House recede to the Senate and the motion 
passed by voice vote. 



tJ Cynthia A. Rice 04/27/99 12:07:41 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Laura EmmettIWHO/EOP 

cc: J. Eric Gould/OPO/EOP 
Subject: Tobacco Free Kids report to come out TOMORROW 

~ 
CTFK0426.W Here's the Campajgn summary-in-progress of thejr report they plan to rel~ase 

tomorrow on how few states are usin tobacco s 
They're oping for a Post story to run tomorrow morning. Two questions for you: 

(1) From this info, what would you suggest is the most compelling one sentence sound bite? 
Perhaps "In recent months, onl four states have decided to u 
reduce yout smoking, and unless Congress and the states act, only 9 states will have 
comprehensIve efforts to reduce youth smoking." 

(2) How can we help amplify? We'll obviously do a Q&A. Any other thoughts? 
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Summary of Policy Choices and Changes 
in McCain Non-consent Model 
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Set forth below is a summary of and a guide to the primary 
changes that will need to be made to the McCain bill in order to 
permit it to operate effectively on the assumption that the tobacco 
companies will not consent. The list looks longer than it is and 
it will not be difficult to make changes to separate out the 
provisions that pertain to what the bill refers to as 
"partici[ating manufacturers" so that all of the consensual 
provisions appear in a single stand-alone title. However, it is 
important to emphasize that the current McCain bill does not fully 
resolve many significant policy issues in a coherent fashion and 
thus that a reformulation of that bill along the lines that we have 
proposed will also have to resolve these issues. 

The memorandum sets forth the issues raised by our redrafting 
in two parts. The first part addresses the issues that are raised 
by our redrafting of Titles I-VI and VIII-XI. These titles have 
been edited to remove any linkages to the civil liability 
provisions. The second part addresses the issues that are raised 
by our redrafting of Titles VII and XII·, which involve choices 
about where to place various provisions related to civil liability 
and how to structure the consensual portions of the legislation. 

Part I -- TITLES I-VI and VIII-XI 

I. Significant Policy Choices 

A. Additional Advertising Restrictions 

Subtitle I.B of the McCain bill includes marketing 
restrictions that are to be placed in a protocol, as well as the 
direct imposition of labelling and advertising restrictions and 
point-of-sale restrictions. 

Options 

1. Replace this subtitle with language that 
gives the FDA full authority over advertising 
(unless that FDA authority title already 
accomplishes this goal) and that would make 
the existing FDA regulations on advertising 
legally operative,and then place the current 
FDA regulations, along with the additional 
advertising restrictions described in the June 
20th Resolution, as independent terms in the 
protocol that is more fully set forth in Title 
XII. 

2. Codify the FDA regulations in this 
subtitle while confirming FDA authority to 
establish additional regulations, and then 
place the current FDA regulations, along with 
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the additional advertising restrictions 
described in the June 20th Resolution, as 
independent terms in the protocol that is more 
fully set forth in Title XII. 

3. Codify in this subtitle the FDA 
regulations and narrowly tailored extensions 
of them (along the lines that are set forth in 
the attached white paper) while confirming the 
FDA's authority to establish additional 
regulations, and then place the current FDA 
regulations, along with the additional 
advertising restrictions described in the June 
20th Resolution, as independent terms in the 
protocol that is more fully set forth in Title 
XII. 

B. Magnitude of Look-Back Surcharges 

Larger look-back surcharges may be appropriate if the tobacco 
companies do not consent. 

Options 

Leave surcharges as they are. 

2. Increase surcharges 

C. Substantial Non-attainment of Required Youth Smoking 
Reductions 

Section 203 of the McCain bill allows the Secretary to bring 
an action against a tobacco company to remove the company's 
liability protections if it misses its target reductions by 20 
percentage points. This section no longer has meaning in Titles I
XI. because there are .no liability protections. It could be 
eliminated and placed in Title XII as a qualification for 
"participating manufacturer" status. Making this change may 
provide an opportunity to argue for a different version of this 
provision (i.e., one that provides less process for the companies 
to challenge the Secretary's determination) . 

• Options 

1. Eliminate entirely 

I 2 . Move to Title XII in substantially the same form 

3. Move to Title XII and alter significantly 

D. The Wyden Amendment 

Section 224 (repeated in Section 8011 establishes an 
"Accountability Panel" that, in some ways is duplicative of Section 



203, and in other ways erodes the Secretary's power. It would also 
permit the Commissioner of the FDA to bring an action against a 
tobacco manufacturer if there is a "clear and present danger" that 
the manufacturer will miss its youth-smoking target. Some of this 
section, such as the provisions of requiring a Tobacco Company Plan 
and an annual report could be preserved in Title II. The remainder 
of the section, which deals with suspension and withdrawal of 
liability protections no longer belongs in Titles I-XI; it could be 
placed in Title XII (and changed) . 

Options 

l. Eliminate entirely 

2 . Keep Plan and Report requirements and eliminate the 
rest 

j 3 . Move to Title XII in substantially the same form 

3 . Move to Title XII and alter significantly 

E. Bonding 

Under Section 708 of the McCain bill, non-participating 
manufacturers must place 150% of the amount they would have paid 
had they been participating manufacturers in assessments into an 
escrow fund for payment of liability judgments; they are able to 
recover this money in 35 years. There is some value in having 
manufacturers who do not participate post a bond that could provide 
for recovery in the event that they go bankrupt. Such a bond would 
be an additional inducement to participation and a disincentive for 
new manufacturers. 

At present, however, the required "bond" might seem punitive 
and undermine the voluntariness of the choice to participate 
because non-participating manufacturers also have to make payments 
into the same fund that participating manufacturers pay into, even 
though participating manufacturers receive liability protections 
and receive an offset on their annual assessments whenever they pay 
out judgments. As we explain in connection with Title XII, 
requiring non-participants to both place money in escrow to fund 
their own liability judgments and to pay in a fund that will be 
used to pay the liability judgments of non-participating 
manufacturers makes the offer of liability protection appear to be 
more like a threat: unless a manufacturer signs onto the protocol, 
they will effectively have to fund not only their own liabilities, 
but their competitors as well. 

Options 

1. Do nothing (no bond requirement) 

Make clear (probably in Title IV) 
bond requirement acts as a means 

that 
of 



insuring that non-participants 
liability judgments and not as a 
non-participating manufacturers. 

F. State and Federal Accounts 

can fund 
penalty on 

Title IV of the McCain bill establishes separate State and 
Federal Accounts (pp. 156, 167-68). These are not well-explained 
and are often described in reference to the Trust Agreement that 
the State AGs envisioned. Their purpose is to ensure that certain 
money goes directly to the states. As there would be no trust 
agreement in our version, we could delete these separate accounts 
and provide a mechanism that distinguishes between the money that 
goes to the states who elect to opt into the federal scheme and the 
money that goes solely to the federal government. We could also 
delete the separate accounts, but this would certainly be noticed 
by the state AGs. 

Options 

J 
1. Do nothing 

2. Remove references to State and Federal Accounts 

G. Distributing Money to the States 

As drafted, the McCain bill refers to the Master Settlement 
Agreement as the mechanism for distributing money to the states. 
That Agreement in turn refers to the Irrevocable Trust Agreement, 
which apportions money to each state. Because those instruments 
are not contemplated in.this model, a different mechanism needs to 
be used. One could use a chart similar to that contemplated by the 
Irrevocable Trust Agreement, specify a formula, leave it to the 
Secretary under some standard, provide some other mechanism. 

Options 

1. Include chart similar to that in the Trust Agreement 

2. Specify a formula 

3. Leave to the Secretary's discretion 

4. Other 

H. Document Provisions 

As drafted, the McCain bill applies the document disdlosure 
requirements to "participating manufacturers" only. This would 
have allowed very small manufacturers, including Indian tribes, to 
avoid the document disclosure requirements if they so desired. 
Removing the "participating" language would place this obligation 
on all manufacturers. 
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Options 

1. Do nothing; leave requirement on all manufacturers 

2. Exempt very small manufacturers 

3. Move to Title XII; impose requirement only on 
participating manufacturers 

I. Findings 

possible Additional Findings 

It may be useful to add some additional findings, including 
those that focus on the health costs of smoking These may 
provide additional support for the assessments they are to 
defray health costs, ensure a rise in the price of cigarettes, 
disgorge revenues from illegal sales (if this number is large 
enough, it has enormous value as a rhetorical point). Additional 
findings may include: 

1. Health costs of smoking ($100 billion per year) 

2. Revenues from sales to underage smokers (???) 

3. The basis for the $10 billion up front payment 

4. It is the intention of the bill to ensure that companies 
cannot escape their obligations through manipulation of 
the corporation form or shifting of assets 

5. A more complete set of findings for the Title IX 
Document Disclosure 

6. Findings to support the financial provisions of the LEAF 
Act 

Placement of Existing Findings 

There are a number of findings and purposes in Sections 2 and 
3 of the McCain bill that make reference to civil suits and the 
resolution of those suits. These findings and purposes could be 
moved in Title XII if all of the civil liability provisions are 
placed there, or could be at the beginning of the bill and modified 
somewhat to reflect changes in the bill. In addition, parts of 
Section 4 (Scope and Effect) could also moved to Title XII. The 
relevant sections are: Findings 12, 13, and 14; Purposes 13, 16, 
and 17; and scope and Effect subsections (2), (3), and (4): 

II. Smaller policy Calls 

A. Apportionment of Payment Among Manufacturers 

In general, the McCain bill apportions payments among 



manufacturers according to market share, but appears (it's unclear) 
to allow the manufacturers to make separate arrangements among 
themselves. This language, which refers to the Protocol, has been 
removed (p. 159). . 

B. Pass-through of Payments to Price 

The McCain bill requires manufacturers to use "best efforts" 
to pass the annual payments through to the price (p. 160). The 
bill provides for law suits to penalize the companies for a 
violation of this requirement, but only in reference to the 
identical provisions of the Master Settlement Agreement. This has 
been reformulated to allow for actions based on a violation of the 
statutory "best efforts" requirement. 

The McCain bill makes penalties paid for violations of this .~ 
"best efforts" requirement tax deductible; this does not appear, "'/ 
however, to have been intentional. This has been changed. 

C. Document Disclosure to the Department of Justice and 
Inspection and Discovery Rights of States 

Title IX of the McCain bill makes reference to documents 
submitted to the Department of Justices and State antitrust 
authorities and the "inspection and discovery rights" of the State 
AGs, pursuant to the protocol. This provision has been deleted, 
although some variation could be incorporated if desired. 

D. Severability of Document Disclosure Requirements 

There is a risk that some of the 
requirements could be deemed a taking or 
process. It may be useful to include some 
clause to ensure that, if a court holds that 
be required to turn over certain documents, 
survives. We have not done this yet. 

document disclosure 
a violation of due 

form of severability 
a manufacturer cannot 
the rest of the Title 

E. Participating Language in the LEAF Act 

The LEAF Act portion of the bill uses the term "participating 
tobacco producer." This does not appear to be related to 
"participating tobacco manufacturer" and has been left as is. 

F. Antitrust Exemption 

Under our model, the industry will be required to enter into 
a Protocol, but will not be required to enter into agreements with 
each other. Therefore, the antitrust exemption is.unnecessary even 
in the "consent" portion of the bill. It has been removed. 

III. Technical Changes/Issues 

A. No Duplication of Recovery 



Section 7 prohibits duplicate recovery and could be placed in 
Title XII if all of the civil liability provisions are placed 
there. It can be (and has been) left as is. 

B. Penalty to Surcharge in Title II 

The word "penalty" has been changed to "surcharge" throughout 
Title II. 

C. Language Changes in Title IV 

The word "Settlement" has been deleted from references to the 
National Tobacco Trust Fund. The phrase "participating tobacco 
product manufacturer" has been changed to "tobacco product 
manufacturer." 

D. Elimination of References to MSA and Trust Agreement 

Requirements that are linked to the Master Settlement 
Agreement have been changed to relate to the identical provisions 
of the Act. References to the Trust Agreement have been deleted, 
although it is possible that specific terms of the agreement may be 
appropriate for incorporation into the legislation. 

E. Application to Indian Tribes 

This Title was drafted as a stand-alone bill and has been 
edited to make it fit into this legislation. References to the 
June 20 settlement have been deleted. 



Part 2 -- TITLES VII AND XII 

There are a number of choices about how 'to structure Titles 
VII and XII. McCain's Title VII includes provisions that apply to 
tobacco claims all manufacturers and others that apply only to 
participating manufacturers. One general approach, the model that 
we have followed, involves separating these provisions to create a 
federal cause of action in Title VII, applicable to all tobacco 
claims, and to set forth civil liability protections for 
participating manufacturers in a newly created Title XII. It might 
be simpler, as a drafting matter, to present Title XII as a second 
subtitle of Title VII (definitions could be stated only once). 
However, for the sake of clarity, we continue to refer to the 
portion of the bill containing liability limitations as Title XII. 

There are many difficult policy choices that need to be made 
with respect to this proposal. For the most part, however, they 
are no different from the choices that remain to be made under the 
McCain bill as currently structured. 

I. Title VII (or Subtitle A of Title VII) 

Title VII creates a federal cause of action for tobacco
related injury, patterned on the cause of action in the McCain 
bill. ,The cause of action adopts state rules of decision, but 
includes an important new substantive component rebuttable 
evidentiary presumptions that nicotine is addictive and that a 
number of diseases are caused by use of tobacco products. 

One cautionary note is that the less substance the federal 
cause of action has, the more likely it is to be the subject to a 
successful federalism challenge. The federal cause of action 
proposed above may steer close to the edge. 

II. Title XII (or Subtitle B of Title VII) 

Title XII contains the qualifications for a participating 
tobacco product manufpcturers and the benefits that such a 
manufacturer receives. As part of this, this Title establishes the 
Judgment Fund and payment provisions for participating 
manufacturers. 

A. Oualifications of a Participating Manufacturer 

The section defining the qualifications for a participating 
manufacturer may be among the most important provisions in the 
bill. The McCain bill provides for loss of a manufacturer's 
liability limitations in a number of places. These can be 
collected in one place and revised. A principal objective of this 
section will be to create significant disincentives for 
participating manufacturers to challenge the constitutionality of 
the Act. The following are proposed qualifications for 
participating manufacturers: 



1. Execution of a Protocol with the Secretary of HHS 
containing: 

a. Restatements of sections of the Act that 
manufacturers must adhere to in order to 
qualify for liability protection; these would 
include, but not be limited to, the look-back 
assessments, marketing restrictions, 
assessment provisions, and document disclosure 
provisions 

b. Possible references to sections of the Act 
that must be in place generally; these could 
include marketing restrictions that are 
thought to be essential to any effective 
program to reduce youth smoking 

c. Additional marketing restrictions, Buch as a· 
ban on outdoor advertising, a ban on internet 
advertising, etc. 

d. Agreement to contract with distributors and 
retailers to limit marketing and advertising 

2. The manufacturer must not have missed any youth 
smoking reduction target by more than 20 percentage 
points 

3. The manufacturer must not have been convicted of 
certain specified criminal acts 

4. Other qualifications: 

New entrants into the tobacco industry will have a specified 
time to become "participating" manufacturers. 

B. Benefits for Manufacturers 

Assuming a model similar to that in the McCain bill, the major 
benefits to be offered to the participating manufacturers are 1) a 
liability cap (set at $6.5 billion per year on an assumption that 
manufacturers accounting for that vast majority of tobacco products 
consumed in the United States would participate); 2) the chance to 
offset liability payments against the assessments required in Title 
IV of the bill; (3) preemption of tobacco claims against the 
participating manufacturer's suppliers, officers, and distributors; 
(4) preemption of addiction and dependence claims. 

Under such a proposal, participating manufacturers would pay 
a pro rata share (based on each manufacturer's market share) of 
$6.5 billion into a fund; the manufacturer would then be able to 
offset (at 80 cents on the dollar) its liability judgments against 
its annual assessment. In a given year, the total amount of 
payments into the liability fund could be no more than $6.5 



billion, but could be much less. If major manufacturers did not 
participate, money will not flow into the fund. 

If the fund at any time reached $20 billion, monies could be 
rolled back into the treasury for public health purposes. 

III. Policy/Drafting Choices 

A. Attorneys Fees 

Attorneys fees continue to be a significant issue. There is 
no straightforward way to make a non-participating manufacturer pay 
attorneys fees. Any attempt to do so would almost certainly give 
rise to significant due process claims. If, however, only 
participating manufacturers are required to pay attorneys fees, 
there is a significant disincentive for manufacturers to 
participate. 

Options 

1. Eliminate all references; allow clients' fee obligations 
to be determined under existing state-law principles 

2. Require participating manufacturers to participate in an 
arbitration scheme, similar to that in McCain, at the 
election of attorney-claimants . 

c. Bond/Settlement Reserve for Non-participants 

The McCain bill treatment of non-participating manufacturers 
is confusing. The bill simply did not contemplate that there would 
be non-participation by any significant part of the market. Our 
model assumes that many tobacco manufacturers, representing a large 
share of the market, could choose not to participate, and then 
seeks to encourage participation through the offer of benefits. 

Any legislation will create two different revenue streams 
assessments to the fund for public health and other purposes and 
payments for liability judgments. With respect to the first 
revenue stream, all manufacturers are or should be equally 
responsible. With respect to the latter revenue stream, 
participating and non-participating manufacturers are in distinctly 
different positions and should not be equally responsible. How the 
bill deals with this difference will determine its effectiveness in 
encouraging participation and the level of risk that the bill be 
subject to a successful unconstitutional conditions challenge. 

Options 

1) Akin to the McCain bill, the legislation could offer 
participating manufacturers 1) liability protection and 
2) the chance to offset liability payments against the 
annual assessments. This variation ensures that the 
tobacco industry pays out sums that we believe are 
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sufficient to raise the price $1.10 a pack. It errs on 
the side of greater price increases, however, because 
non-participating manufacturers will be subject to 
payments equivalent to the payments made by participants 
(which include the participants assessment' payment and 
their liability payment) and to whatever liability 
payments they will have to make. This could cause an 
even greater increase in the price of cigarettes. While 
this provides a significant inducement to participation, 
it also makes non-participation more onerous and may 
increase the chance that the scheme will be struck down. 

2) Rather than give participating manufacturers an offset, 
one could separate the two revenue streams. All 
manufacturers would be subj ect to one set of assessments, 
which would be lower than the assessments currently in 
Title IV of the McCain bill. Participating manufacturers 
would make a separate payment into a liability fund and 
their liability would be capped. This payment would be 
calibrated so that, if every manufacturer participated, 
the amount of money raised would be equivalent to the sum' 
that needed to raise the price $1.10 a pack. Non
participants would be required to pay a bond into a 
settlement reserve fund that may be significantly higher 
than the payment made by participating manufacturers 
(150% or more -- it should be calculated to ensure that, 
if everyone did not participate, the price would rise 
$1.10 per pack). Non-participants' liability would be 
paid out of this reserve fund (until it was 'exhausted) 
and would not be capped, but the non-participants would 
recover funds after 35 years (with interest). This 
option appears more secure as a constitutional matter, 
but may not provide as significant incentives to 
participate. 

E. Protection for Distributors and Suppliers 

The McCain bill protects distributor and suppliers who deal 
with participating manufacturers. It appears that such 
distributors and suppliers cannot be sued for violations for 
tobacco-related injury; all puch claims must be brought against the 
manufacturers. This gives manufacturers an incentive to 
participate, but it may also give distributors and retailers a pass 
if they advertise to young people or induce people to smoke based 
on false statements. 

Options 

1. Protect distributors and suppliers who deal with 
participating manufacturers 

2. Do not protect distributors and suppliers who deal 
with participating manufacturers 



F. Oualifications 

There are many drafting issues with respect to the 
qualifications for a participating manufacturer. This is also 
intimately tied in· to the severability issue discussed below. 
possible requirements for participating manufacturers are listed 
above, but others are possible, including requiring participating 
manufacturers to pay attorneys fees pursuant to an arbitration 
process. 

Execution of a protocol with the Secretary of HHS will be one 
of the qualifications. What will be in the protocol, however, and 
in how much detail the statute will recite language for the 
protocol remains to be decided. We are continuing to investigate 
the best approach. 

The McCain bill includes a number of provisions throughout the 
bill that penalize participating manufacturers with the loss of 

. their liability protection if certain events occur. ·The two 
principal provisions are 1) the Wyden Amendment, which allows 
withdrawal of liability protection if there is a "clear and present 
danger" of missing a youth smoking target and 2) the withdrawal of 
liability protection for a substantial non-attainment percentage, 
i.e., missing a youth-smoking target by 20 percentage points. Each 
of these provisions include intri'cate judicial review provisions. 
They could be incorporated into Title XII almost in their entirety 
or could be simplified. The options are discussed above with 
respect to Titles I-VI and VIII-XI. 

G. The Spigot Problem 

The "spigot" problem -- how to deal with a manufacturer that 
has liability protections, loses them, and then seeks to get them 
back -- was not resolved in the June 20 settlement, and has not 
been even mentioned in any of the bills. The simplest method for 
dealing with this is to make loss of liability protections 
irrevocable. This avoids the problem, but may be too blunt an 
approach. Other options, however, run the risk of creating 
confusing situations related to whether a particular suit or 
judgment is subject to the liability provisions and should be 
collected from the· fund or is not· subject to those provisions and 
should be collected from the manufacturer. Moreover, as we 
indicated in our earlier memorandum, it would be advisable to place 
jurisdiction over all constitutional challenges to the Act in a 
single forum, such as the district court for the District of 
Columbia and to provide for expedited review to the Supreme Court 
to alleviate the on/off concerns that could arise from conflicting 
judgments. 

Options 

1. Make loss of liability irrevocable 

2. Allow re-qualification with or without specific rules for 



dealing with claims pending when the limitations did not 
apply 

3. Other? 

H. Severability Issues 

These were highlighted in our last memo and include at 
least four options. 

Options 

1. Deal vanishes if any provision is struck down or 
rendered inapplicable 

2. Deal vanishes if specific, tagged provisions are 
struck down or rendered in applicable 

3. Secretary of HHS has discretion to end the deal if 
a provision is struck down or rendered inapplicable 

4. Standards specified for court to determine if deal 
can should be invalidated 

I. Final Settlements in TX, FL, and MS 

The settlements in the Texas, Florida, and Mississippi cases 
leave open the possibility of their settlement agreements· being 
superseded by "substantially similar" legislation. It is unclear 
whether the McCain bill would qualify. Provision will need to be 
made to ensure that these states 1) have the option of opting in 
and 2) do not lose any vested rights. 

J. Allocation Mechanisms 

The McCain bill does not currently contain any mechanism for 
allocating the limited money to pay judgments among many claimants. 
The bill leaves it to the Secretary of the Treasury's discretion to 
establish regulations for paying claims and establishes a clear 
preference for first-come, first-serve. The legislation could 
contain an explicit allocation mechanisms, such as capping damages 
at a certain amount until all other claims are paid for a given 
year, or paying compensatory damages before punitives. 

Options 

1. Leave as is (By regulation with preference for 
first in time) 

2. By regulation without a preference 

3. Explicit allocation mechanism 

K. Content of the Federal Cause of Action 
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• 

L. Settlement of State Suits 
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A MODEL FOR LEGISLATION THAT DOES NOT DEPEND ON INDUSTRY CONSENT 

The McCain bill, which draws heavily on the bill proposed by 
the state Attorneys General; was drafted with the assumption that 
the tobacco companies would participate. Thus, although it has 
provisions for non-participating manufacturers and imposes most of 
its requirements on all manufacturers, the bill was not intended to 
operate in a world without the manufacturers' consent. Given the 
industry's current threat. to walk away from the table, it becomes 
critical to draft a bill that not only achieves the President's 
five goals without the industry's consent, but also includes 
provisions which would permit the companies to return to the table. 

Our vision is a single piece of legislation with two parts -
a tough comprehensive package that applies to all tobacco 
manufacturers and a separate "deal" that further advances the 
President's goals while giving the tobacco industry a significant 
inducement to participate. This approaches closer to the sort of 
bill that one would have drafted had there been no prospect of or 
interest in industry participation at the outset. The first part 
is a stand-alone piece of legislation. It could be enacted alone. 
The second part is in the nature of an inducement to the industry 
not to challenge the law because it offers the liability protection 
that the industry wants. 

As the Administration has noted, the McCain bill is in need of 
substantial revision on both technical and policy grounds. In 
addition, as we have noted in our chart outlining concerns with the 
McCain bill, various provisions of the legislation raise 
Significant constitutional concerns. These constitutional concerns 
may generally be satisfied through modest modifications, although 
in some instances such as the proviSions that purport to 
restrict non-commercial speech we believe deletions are 
necessary. However, the reshaping the McCain bill into the two
part structure that we discuss here would not require enormous 
modifications. It would be necessary to remove the consent-based 
provisions throughout the bill and gather them (or some subset 
thereof) in a separate Title that embodies the "deal." The result, 
however, would be a simpler, clearer bill that deals more 
effectively with both scenarios -- consent and no consent. 

There are a number of advantages to this model: 

* It is less complicated and therefore easier to administer 
than the present bill, particularly in the face of 
industry opposition 

* The bulk of restrictions do not 
consent mechanisms, such as consent 
agreements and protocols 

1 

rely on cumbersome 
decrees, settlement 
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* There is no basis for an antitrust exemption in the 
stand-alone portion of the bill because there will 
be no "agreement" to effectuate (we continue to 
believe that there should be no antitrust exemption 
under any circumstances) 

* The bill 'can easily be modified if it becomes clear the 
industry will never consent by removing the final 
title and will be more effective if some, but not 
all, manufacturers decide to participate 

We have done a quick review of the McCain bill and identified 
the changes that would need to be made to modify it as described. 
Further study will be required to make sure all of the pieces fit 
together. 
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THE MODIFIED MCCAIN BILL 

Part One: The Industry-Wide Package 

* Increases the price of cigarettes by ~l.lO per pack over 5 
years 

* Full FDA Authority 
McCain's version or an administration substitute 

* Marketing Restrictions 
The FDA, Regulations + narrowly tailored extensions (but not 
the additional restrictions barring all outdoor advertising, 
advertising on the Internet, and the use of human images and 
cartoons) . 

Expansion of smoking cessation and prevention programs and the 
reduction of secondhand smoke 

* Protection for tobacco farmers and their communities 
The LEAF bill or a substitute 

* Significant look-back penalties 
McCain or an administration substitute 

* Extensive labelling and constituent disclosure requirements 

* Licensing and registration provisions 
McCain or an administration substitute 

* Disclosure of all non-privileged documents 

Part Two; The Deal 

* The Additional marketing restrictions (such 
restrictions barring outdoor advertising, the use of 
animal images and cartoons, etc.) 

as the 
human or 

* Compliance with all of the marketing restrictions contained in 
the industry-wide package, which would be set forth as 
independent terms of the protocol so that they would still 

,apply to the participating manufacturers even if they were 
held invalid as to non-participants 

* Civil liability provisions 

* Some enforcement prov~s~ons that rely on withdrawal of 
liability protections for egregious conduct 

* Attorneys fees provision (if necessary) 

* The Look-back provisions in the industry-wide package, which 
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would be set forth as independent terms of the protocol so 
that they would still apply to the participating manufacturers 
even if they were held invalid as to non-participants 

4 



THE DEAL 

I. Problems in the current McCain bill 

The current McCain bill is confusing, 
incorporates several different consent 
contemplates the following: 

in large part because it 
mechanisms. The bill 

1) a Protocol, apparently between tobacco companies and the 
federal government; 

2) multiple consent decrees, probably between individual 
companies and individual states, though the bill also 
suggests that the consent decrees are between companies; 

3) a Master Settlement Agreement; 
4) a Trust Agreement of unclear scope. 

The bill does not clearly connect these consent mechanisms to each 
other or to the liability provisions. Moreover, the bill 
intersperses these consent mechanisms throughout the bill, making 
severability difficult. 

II. A Better Consent-based Bill 

Some of the complexities of the McCain bill can be avoided if 
one assumes a bill with two fundamental parts -- a freestanding set 
of statutory provisions that contains most of the relevant 
provisions that can be imposed consistent with the constitution (a 
modified version of Titles I-XI of McCain) and an additional title 
(Title XII) that contains all of the provisions of "the deal." 
Tobacco companies that decide not to participate will simply 
continue to be subject to the provisions of Titles I-XI, as will 
the companies that do participate. By contrast, participating 
companies will receive the benefits of Title XII, even though they 
would remain subject to the restrictions set forth in Titles I-XI. 
The bill would be designed to ensure that Title XII was wholly 
severable from the remainder of the bill; if any aspect of Title 
XII were struck down, Titles I-XI would remain in force and would 
provide a coherent regulatory framework for the future (There 
remain, however, substantial questions as to whether the converse 
should be true and how severability should work as a general 
matter.) . 

The bill would not use the term "non-participating 
manufacturer. " A non-participating manufacturer would simply 
comply with Title I-XI· (one could create additional incentives, 
such as·bonding requirements, but the greater such incentives are, 
the more likely. Title XII will be struck down as an 
uncons~i~utional condition) . 

Title:XII (the deal) would contain two principal sections: 1) 
how a tobacco manufacturer qualifies for the deal (e. g., by 
agreeing to advertising restrictions and look-back assessments) and 
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2) the liability limitations that a participating manufacturer 
would receive in exchange. In contrast to McCain, which places the 
qualifications throughout the bill in a series of enforcement 
provisions, the qualifications would be in a single place. We 
would propose that the qualifications should be the definition of 
"participating tobacco product manufacturer." As this bill would 
be designed, that term would have meaning only in Title XII. 

As we have previously discussed, additional marketing 
restrictions would be most likely to survive constitutional 
challenge if the qualifications for being a "participating tobacco 
product manufacturer" were speech-neutral. If it is necessary to 
specify advertising restrictions, the preferred consent mechanism 
is a Protocol between the federal government and the tobacco 
industry. A Protocol signed by the Secretary of Health and Human 
Services ensures that the federal government can enforce all 
relevant provisions, avoids the initial judicial approval that 
would be required under a consent decree approach, and does not 
require the federal legislation to condition the receipt of any 
state funding on their willingness to enter into settlements that 
include constitutionally suspect advertising restrictions. For 
these reasons, the Protocol may be the best choice. 

A bill that used a Protocol would not preclude the existence 
of state court consent decrees. Indeed, such a bill could require 
the state suits to be settled, but it would not require any 
particular terms in those settlement agreements (other than. 
perhaps, payment of attorneys fees, see below) . 

The qualifications for becoming a participating tobacco 
product manufacturer can be extensive. They should ensure that 
there will be minimal litigation over the marketing restrictions 
and other provisions in the law and that bad actors and those who 
do not meet their youth smOking reduction targets do not get the 
liability protections. Thus, we would propose that participating 
manufacturers must be subject to all of the marketing restrictions 
(the FDA restrictions plus narrowly tailored extensions plus 
additional, broader restrictions that would raise constitutional 
concerns if imposed directly) . 

III. Ooen Policy·rssues 

There remain a number. of fundamental policy issues with 
respect to this proposal, including: 

A. Impact of Invalidation of Part of the Deal on Liability 
Limits 

There are a variety of difficult questions concerning the loss 
of liability protection by bad actors, implicating both legal and 
policy concerns. We have set forth some general options for 
provisions that would define the circumstances under which 
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participating tobacco manufactures would lose liability protection 
due to judicial invalidation of those restrictions and burdens. ' 

We note at the outset that severe practical concerns arise if 
the loss of liability protection is tied to the judicial 
invalidation of certain burdens and restrictions. We have 
previously referred to concerns similar to these as the "spigot" 
problem. One key problem is figuring out when a provision has been 
invalidated, given appeal rights and mUltiple federal jurisdictions 
where different rulings might be returned. To alleviate these 
concerns, we recommend that the legislation provide that all 
constitutional challenges ·to the act be brought in a single forum -
- such as the United States District Court for the District of 
Columbia -- with direct review (on an expedited basis) as of right 
to the Supreme Court. This approach will minimize litigation delay 
and avoid the problems that would result from conflicting lower 
court decisions, as such conflicts would make it very difficult to 
determine whether the liability protections were in force at a 
given moment. 

1. General Points A primary benefit of a 
liability protection bargain is that it would weaken the 
incentive for participating manufacturers to raise 
constitutional objections not only to the burdens and 
restrictions contained in that bargain but also to the 
similar burdens and restrictions that would be contained 
in the accompanying stand alone legislation. To the 
extent that the burdens and restrictions on tobacco 
manufacturers such as the conditional assessments 
imposed through the lookback provisions and the 
advertising restrictions currently· found in the FDA 
regu;Lation - - appeared both in the bill's mandatory, 
industry-wide provisions and in the bargain, 
participating manufacturers might have sufficient 
incentives not to challenge the direct imposition of the 
burdens or restrictions that they had accepted in 
exchange for liability protection. They would continue 
to be subject to the similar (and perhaps even more 
expansive) restrictions contained in the bargain even if 
a challenge to their direct imposition succeeded. 

'We do not discuss how the bill should handle the general 
question of severability, i.e., which portions of the stand alone 
legislation should survive invalidation of other portions of that 
legislation. One option for addressing this problem would be to 
rely. on conventional severability language. But conventional 
severability language is not well suited to defining when judicial 
invalidations should result in the loss of liability protection. 
This section address that problem. 
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There are two distinct sets of circumstances under 
which the judicial invalidation of various burdens and 
restrictions might cause participating manufacturers to 
lose liability protection. 

(ll Courts could invalidate some of the burdens and 
restrictions that the stand-alone portion of the bill 
would impose directly on all tobacco manufacturers. 
These rulings would not necessarily affect the 
application of these burdens and restrictions to 
participating manufacturers if such burdens and 
restrictions were also set forth as independent terms of 
the bargain. However, there may be policy reasons for 
tying the continued availability of the bargain to the 
continued validity .of the burdens and r~strictions 
contained in the stand alone portion of the legislation. 
For instance, if courts struck down the direct imposition 
of important restrictions on youth advertising by non
participating manufacturers, the public health benefits 
that could be obtained from a bargain that required 
participating manufacturers to comply with similar, or 
even more expansive, restrictions might be too small to 
justify the liability protection . 

. (2) Courts could invalidate some or all of the 
burdens and restrictions that would be included as 
independent terms of the liability protection bargain 
itself. Manufacturers who elected to participate 
presumably would not bring a challenge to these burdens 
and restrictions, but other parties might. For instance, 
a non-participating manufacturer might obj ect to the 
liability protection enjoyed by its competitors; or a 
distributor who wishes to advertise might challenge the 
legal incentive that prompted a participating supplier to 
insist that a distributor cease advertising its brands. 

In sum, the bill's provisions respecting the loss of 
liability protection for participating manufacturers must 
account for two types of potential jUdicial rulings: (l) 
invalidation of key elements of the statutory regime 
affecting non-participating manufacturers in a manner 
that could undermine the basis for the bargain and (2) 
invalidation of important aspects of the government's 
bargain with participating manufacturers. 

If drafters of the bill determined, as a policy 
matter, that the liability protection bargain will only 
benefit the . public if all manufacturers, whether 
participating or not, remain subject to critical burdens 
and restrictions, then the protocol should be structured 
so that the liability protections are withdrawn upon a 
holding that either some or perhaps all of the 
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advertising restrictions that have been imposed directly 
are unconstitutional. There are, however, real costs to 
such an approach: It would permit a third party, by 
bringing a successful challenge to the direct imposition 
of advertising restrictions, to nullify the conditional 
portion of the legislation. 

i. Options -- With these points in mind, we offer several 
options for providing for the termination of liability 
protection in response to holdings that certain of the 
advertising restrictions are unconstitutional. 

Option 1: Specify in the statute which 
burdens and restrictions must remain in force 
(a) under the bargain, and/or (b) under the 
stand alone legislation in order for liability 
protections to remain in place. 

Pros: Clearly sets forth the 
conditions for retaining liability 
protection. 

Cons: Requires an extremely 
difficult present day judgment as to 
the future conditions under which 
the offer of liability protection 
should be withdrawn. Also, requires 
that the statute define what counts 
as "invalidation" of the specified 
burdens and restrictions -- ~, 
Would a successful as applied 
challenge constitute "invalidation" 
of a particular provision? 

Option 2: Provide for presumptive withdrawal 
of liability protection if specified burdens 
and restrictions are invalidated (a) as to the 
bargain, and/or (b) as to the stand alone 
legislation, with the proviso that the 
Secretary of HHS could prevent the withdrawal 
of liability protection based on a 
determination that the invalidation in 
question would not significantly interfere 
wi th the attainment of the Act's purpose s, 
taking into account whether regulations could 
be promulgated in lieu of the invalidated 
restriction. The Secretary's determination 
shall not be subject to judicial review. 

Pros: Provides flexibility to account for 
the varying significance of judicial 
holdings invalidating certain provisions 
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or portions thereof. 

Cons: May place enormous 
political/appropriations pressure on 
the Secretary _ HHS understandably 
has this concern. (Consideration 
could be given to substituting the 
President for the Secretary of HHS 
in order to minimize appropriations 
pressure. ) 

Option 3: Provide for presumptive withdrawal 
of liability protection if specified burdens 
and restrictions are invalidated (a) as to 
participating manufacturers, and/or (b) as to 
non-participating manufacturers, unless a 
court determined that the invalidation would 
not substantially interfere with the 
attainment of the Act's purposes. 

~: Avoids present-day judgment as 
to the future conditions under which 
the offer of liability protections 
should be withdrawn and political 
pressures presented by Option 2. 

Cons: Leaves the decision largely to 
the courts unless the standard is 
crafted in a - manner - that imposes 
real constraints. In addition, this 
approach could raise concerns about 
impermissible delegations of policy 
discretion to the courts _ Again, 
this concern could perhaps be 
accommodated through crafting of a 
sufficiently specific standard. 

B. Settling the State Suits 
We have always been concerned about inequities in bargaining 

power permitting one side or another to hold up settlement of the 
state suits. If states have all of the incentives to settle (to 
get federal money), then tobacco manufacturers will find some way 
to get a good deal. If the reverse is true (because tobacco 
companies need the settlements to become participating 
manufacturers), the states may impose arduous conditions. These 
concerns may be alleviated by simply providing that states -that 
agree not to pursue certain claims against tobacco companies may 
receive federal funds and that manufacturers must simply agree to 
the terms of the protocol in order to get liability protections, 
without regard to whether they have settled with the states. In 
other words, a tobacco company could be a signatory to the protocol 
and still be subject to suit by a state that was willing to forgo 
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the federal money. 

Attorneys Fees 
Attorneys fees remain a thorny problem. We continue to 

question whether we need to do anything. Our analysis of the state 
contracts suggests that very few of the attorneys have any argument 
that they recover under their contracts in the.event of federal 
legislation; they may have quantum meruit and other claims. It 
might be easier to leave well enough alone. Indeed, settlement of 
the state lawsuits, including attorneys fees, was the centerpiece 
of the June 20th settlement. It becomes difficult to see where the 
fees issue fits in when federal laws become central. 

One option is to require payment of the attorneys fees and 
participation in an arbitration process as a separate condition of 
being a participating manufacturer. It would not be linked to the 
settlement of the law suits and thus would not allow the tobacco 

.companies to hold up the states for lower attorneys fee payments. 
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One more concern: I don't think DOJ should get into drafting the tort fund for these guys. That is 
a much more complex question than their draft suggests, and they should just flag it as an issue 
that needs to be resolved. 

Also, why would attys fees go into Title XII? Wouldn't it be an issue with state suits as well? 
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; ~.~-... Bruce N. Reed ~ ,." di,,, 1 0101/98 03: 15:38 PM 

r 
Record Type: Record 

To: Ron Klain/OVP @ OVP 

cc: Elena Kagan/OPD/EOP 
Subject: Re: Tobacco Memo !ill) 

I called you to say we weren't going to send the memo into the President for the next few weeks, 
just to make sure nobody thinks we're rushing into discussions with the tobacco companies. 

When the time comes, of course we should hold out for a good deal. But the McCain bill is an 
unfair standard for discussions over the Medicare claim. It doesn't do anybody any good to assume 
that we can get $516 billion for settling a suit the Justice Dept. refuses to bring. 

We'll reach out to Waxman, Conrad, and the public health community as we try to figure out a 
legislative and budget strategy for next year. 



Klain @OVP 
10/01/98 02:09:28 PM 

Record Type: Record 

To: 8ruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: Tobacco Memo 

A few things: 

1. I think we should make clear that our terms will be as tough as they were on McCain. We are 
going to have a very high bar. 

2. Also, we should provide for inclusion/consultation of the anti-tobacco forces, esp. Koop/Kessler. 
The last thing we need right now is these folks saying we are selling out on this issue. If they blast 
us, we lose. We need to get them on board. 



II 

I 
I 
1 

Ivvf.,....L. lui t!H-- (orl /~~ 

I \le;>o c~. S ') 

1 ~ 0 

/ ......... 
1 cro ~ I' 0 I.<>.. 
( ~ .... l- y-vv'i' - ........ rl~............-r 'L /l-c-F-A-. 

h. Y .... k.> 
i -t i1..-..., r"''' 
hA... ~q L...i j;;;" ~ 

,]L: 
h. . '> ..... l... ~- ... ~ .~l..c.v.. 1"7-5 ~ 

/ 
I· r--rh-.~ 

I"2...S ~ Iv " ,- '>- ~ - ( ...n......J....v.....--e.....\\r'\.,.~ ~'"" 

~ L\.J.~LI~ r-"I>kJi .... 
<-d. t- ~. "IV> '1' 

.~ "'-' .-<.\ 
t-u n-Q.~ C .... ~ij I 

I c>\! ......\ ,<.1 ~ ...... ..JL.c....\.....\MA.. 
,.... 

h. 'r-"'"" or t" r 1.N~150 



THE WHITE HOUSE 

WASH INGTON 

MEMORANDUM TO THE PRESIDENT 

cc: Erskine Bowles 
Bruce Reed !2q From: Bruce R. Lindsey /\....- <-

Date: October 5, 1998 

Re: Tobacco Settlement 

. If the tobacco industry wants a "comprehensive" settlement, we have discussed a 
proposal that would give them, and us, most - but not all- of what was in the June 20, 1997 
settlement agreement 

Under our proposal and using $375 billion over 25 years as the overall settlement 
amount, the states would get $175 billion in unrestricted payments. The federal government 
would receive $50 billion in exchange for releasing its Medicaid reimbursement rights. $50 
billion would be placed in a trust fund to pay tort judgments in the future. The [mal $100 billion 
would be used to pay tort judgments unless the states passed legislation restricting tort damages 
along the lines of the June 20 agreement l!llil agreed to spend the money on a mehu of programs 
similar to the menu in the McCain bill. Once a state passed such legislation, that state's portion 
of the $100 billion would go to the state to be used for one or more of the menu programs. . 

In addition to paying dollars, the tobacco industry would agree to all of the advertising 
and marketing restriction in the June 20 proposal. What we do nQ1 get - and what would upset 
the liberal and public health communities - is FDA jurisdiction. That would be left to the 4th 
Circuit / Supreme Court and, if necessary, Congress. 

The Attorney Generals' settlement is a week to ten days away so we don't have much 
time. If the states reach an independent settlement with the tobacco industry, the only leverage 
we would have for a "federal" settlement is a possible Medicare suit - which the Department of 
Justice continues to resist. 



THE WHITE HOUSE 

WASHINGTON 

August 26, 1998 

MEMORANDUM FOR ERSKINE BOWLES 

FROM: Elena Kagan 

SUBJECT: Tobacco 

Attached is a one-pager to give to the Attorney General. As you can see, I have labeled 
the proposed agreementthe "Scruggs Proposal"; if you would prefer me to describe it diff~rently, 
please let me know. 

Two further thoughts occurred to me as I was writing up the one-pager. First, we must 
figure out whether our trade obligations prevent us from entering into certain kinds of 
agreements to protect farmers (~, an agreement by the companies to buy a set amount from 
American farmers). Second, we should consider whether the punitive damage set-off suggested 
by Scruggs will lead states to adopt laws prohibiting the award of punitive damages against 
tobacco companies, thus providing the companies with the protection they long have wanted 
against punitive damages. 



Scruggs Proposal 

What the companies give: 

• $368+ billion ($428?), of which about $200 billion goes to states (less if some states opt 
out); money to states is free and clear of all federal recoupment claims 

• Industry-~delookbacks 

• All advertising and access restrictions in June 20th agreement 

• Withdrawal oflegal challenge to FDA rule; action to prevent other parties from 
continuing current suit or bringing new one (but how?) 

• Undetennined protection for or payment to tobacco farmers 

What the companies get: 

• Settlement of federal suit and state suits (unless state opts out of money) 

• Credit for punitive damages against payments to states --~, if Mississippi court grants 
private plaintiff $1 0 million in punitive damages, companies pay $10 million less to 
Mississippi 

• Undetennined market protection against non-settling companies (including new entrants) 
-- ~, distinctions in way FDA regulates settling and non-settling parties 



Fred Duval 08/26/9812:55:13 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Mickey Ibarra/WHO/EOP 
Subject: 

I have learned that Atty Gen Mike Moore and Dick Scruggs have opened up some discussions with 
tobacco about the prospects of a broader settlement that would include the federal government 
Medicaid claims. Scruggs has or will be calling Erskine to seek his thoughts on this. 



Fred Duval 08/26/9812:55:13 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP. Cynthia A. Rice/OPD/EOP 

cc: Mickey IbarralWHO/EOP 
Subject: 

I have learned that Atty Gen Mike Moore and Dick Scruggs have opened up some discussions with 
tobacco about the prospects of a broader settlement that would include the federal government 
Medicaid claims. Scruggs has or will be calling Erskine to seek his thoughts on this. 
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August 22, 1998 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

Erskine Bowles 

Bruce Reed 
Elena Kagan 

Tobacco Idea 

Dick Scruggs called us yesterday with an idea for how to achieve our goals on tobacco 
without legislation. We have discussed this idea with Erskine, and all of us believe that it is very 
interesting. If you agree that Scruggs's suggestion is worth pursuing, Erskine will take the steps 
necessary to do so. Until he does, we should not raise this idea with anyone else. 

Scruggs proposes that the federal government enter into a consent decree with the tobacco 
companies to settle our claims for Medicare costs. As a matter of mechanics, we probably would 
do this by filing two documents simultaneously with a court: a complaint against the companies 
and a proposed settlement agreement. 

Under Scruggs's proposed consent decree, the companies would make the payments 
called for in the June 20th settlement agreement -- i.e., $368 billion plus capped industry-wide 
lookbacks. About $200 billion of this amount would go to states settling their own suits against 
the companies, with the remainder going to the federal government. Any state that wished to 
continue its suit against the companies could do so, but the state's share of the money then would 
revert to the federal government. Scruggs had no view on whether the states should have to use 
some portion of their money for specified purposes (u,., child care). He did note that the federal 
government would have to leave the full $200 billion with the states, rather than seek to 
recapture its usual share of Medicaid recoveries. 

Tn addition to containing these monetary provisions, the consent decree would require the 
companies to drop their legal challenge to the FDA rule and to accept the FDA's assertion of 
jurisdiction over tobacco products. The decree also would mandate that the companies adhere to 
all the youth access and advertising restrictions contained in the June 20th settlement agreement. 

The consent decree of course could not give the companies the liability protections 
contemplated in the June 20th agreement; for that, an act of Congress is necessary. Scruggs 
suggests, however, that the decree contain some kind of set-off or credit for punitive damages. 
Under the scheme he proposes, a company could subtract from its required payment to a state 
any punitive damages awarded against the company in that state's courts, up to the full amount 
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of the required payment. Scruggs believes that the states will go along with this provision, even 
though it appears to put everything they get out of the settlement at some risk (at least iftheir 
courts award punitive damages). 

2 

Scruggs also proposes that the consent decree give the settling companies some kind of 
protection against new entrants to the tobacco market (or existing companies with tiny market 
shares). This protection, according to Scruggs, is necessary to alleviate the fear of the companies 
that agreeing to this settlement will allow new companies to undercut them. Although Scruggs is 
uncertain about precisely how to provide this protection, he suggests that the FDA agree to 
regulate settling companies somewhat differently from other companies -- for example, by 
agreeing not to ban products manufactured by settling companies, but retaining authority to ban 
products manufactured by all others. 

Erskine and we believe that as outlined here and putting aside all legal questions, the 
settlement is deficient in two respects. First, the settlement does not include any protection for 
farmers. We could solve this problem by insisting that the companies agree to purchase a set 
amount of tobacco leaf each year from American farmers. Second, the settlement seems slightly 
underfunded. We need to get something -- even ifnot much -- more than the original $368 
billion (perhaps the $428 in Senator Hatch's bill) to sell this settlement as a huge victory. 

Even more important, we will have to address a number of legal issues before we can 
enter into this kind of settlement. First, we will have to figure out a legal way of giving about 
$200 billion in settlement monies to the states; this provision potentially conflicts with the 
federal government's obligation to place legal awards in the U.S. Treasury for later appropriation 
by Congress or with the federal government's obligation to recoup a portion of state Medicaid 
recoveries. Second, we will have to find a sure way to protect the FDA rule; the settling 
companies' agreement to drop their suit is insufficient if other parties (~, retailers, advertisers, 
other manufacturers) can continue the suit, or bring a very similar suit the next morning. Third, 
we will have to inspect very closely any proposals to give a competitive advantage to settling 
companies, in light of both our antitrust policies and our regulatory objectives. 

All that said, we think this approach presents us with an exciting opportunity. According 
to Scruggs, key Wall Street analysts have told him that the industry might well be interested in 
this kind of deal. (Scruggs claims not to have talked with industry officials.) We think you 
should give Erskine the go-ahead to send out some feelers. 
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Tobacco-Settlement: Smokeless 
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Smokeless - Summary Analysis 
May 12, 1998 

The following table shows the effect of the alternative treatment of smokeless tobacco products 
on the relative price increases to cigarettes, snuff, and chew, and on the share of the payments 
that are borne by cigarettes. We consider seven cases - and in each case we incorporate in our 
pricing estimates the impact of state ad valorem taxes on smokeless products: 

• The current McCain language, with both a downweighting of smokeless products and a 
de minimis adjustment. 

• A 1:1:1 treatment (by units) of these products, with no de minimis adjustment (the 
treatment in the Comad bill) . 

• AI: 1 : I treatment of these products, with the McCain de mirninimis adjustment 

• Four alternative de minimis adjustments, designed to provide a more equal treatment of 
these products while still excluding small manufacturers: 

.. 50% ifless than 100 million units; 75% if 100-200 million; 100% if greater than 200 
million 
•• 75% if1ess than 100 million units; 100% if greater than 100 million units 
*** 50% ifless than 150 million units; 75% jf 150-300 million units; 100% if greater 
than 300 million 
.. ** 75% ifless than 150 million units; 100% if greater than 150 million units 

• With reference to these cases, it is worth noting that UST has slightly under 500 million 
units of snuff, and about 75 million units of chew. No one else has even 100 million 
units of snuff. The largest firms in the chew market are Pinkerton and Conwood, with 
140 and 120 million units respectively. So a de minimis adjustment that stops at 150 
million units protects all fums but UST. 

~t>"'7" .. c. L..H 'f-l..aA... 1;10 

lell'1. i C. '\ .,.. .. t.... 
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Table: Effect of Alternative Treatments of Smokeless 

Policy Cigarettes Snuff Chew Share on Cigs 

Current McCain $1.10 $0.18 $0.08 99.5% 
Language 

1:1:1, no de minimis $1.10 $1.34 $1.34 96% 

1:1:1, keep $1.10 $1.15 $0.34 97% 
deminimis 

1:1:1, de minimis $1.10 $1.21 $0.72 97% 
100a * 

1:1:1, de minimis $1.10 $1.28 $1.06 96% 
100b n 

1:1:1, de minimis $1.10 $1.21 $0.67 97% 
lS0a *** 

1:1:1, de minimis $1.10 $1.28 $1.01 96% 
150b ***" 

: 



1] Cynthia A. Rice 04/28/98 12:49:04 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

cc: Cynthia Oailard/OPO/EOP, Elena Kagan/OPO/EOP 
Subject: Smokeless 

Gruber gave me the info on smokeless -- and when I saw Raidt I passed it onto him. 

Basically, the criticism is right -- the bill raises the price of smokeless by far less than cjgarettes. 
The change was made as part of a Ford amendmem proported to only address small producers. 
The amendment said ,snuff equals .4 cigarette packs and chew equals .24 cigarette packs As a 
result, it raises the price of snuff by $.44 and the price of chew by $.26. To be equivalent to 
cigarettes, snuff should equal 1.6 packs and chew 4.0 packs, raising the price by $1.76 and $4.40 
respectively. 

Raidt has Garigiola holding off until he can try to fix it. He may go back to Ford and argue that the 
amendment was broader than Ford let on, etc. Raidt needs to check in with McCain first. 
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UST PUBLIC AFFAIRS INC. 
1201 PENNSYl.VANIA AVENUE, NW, SUITE 300, WASHINGTON, DC 20004 

TO: 1'lr . .BrlAC.L LiilJS..('r 

FROM: Todd Walker 
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THE MCCAIN BILL/ MANAGER'S AMENDMENT 

The McCain Bill !Manager's Amendment provides a mechanism 
that would (1) assess moist snuff at a rate more than twice that of 
chewing tobacco, and (2) provide for lower assessment rates based 
upon volume (i.e. number of units sold). 

Given the current snuff/chewing tobacco product mixes and volume 
leyels in the smokeless industry. the effect ofthese two provisions 
would be to fully assess only one company -- U. S. Tobacco. 
Specifically: 

• The smokeless industry is a one billion unit industry. This bill provides a 
lower assessment rate on brands that, in total, represent 45% of smokeless 
tobacco units. 

• The bill would impose upon the Number One brand of chewing tobacco 
(RedMan) a tax increase only one.-tbird that oftbe Number One moist snuff 
brand (Copenhagen). 

• The bill would impose upon Kodiak, the Number Three moist snuff brand in 
the country, a tax increase less than one-half that of the Number One moist 
snuff brand (Copenhagen). 

• The bill would impose a higher assessment rate/tax on one smokeless. 
tobacco company's products - U.S. Tobacco Company -- than on all others. 

• The bill would force U.S. Tobacco Company, with only 55% of the 
smokeless market, to pay 100% of the smokeless lump sum up-front 
payment. 



SMOKELESS FEDERAL EXCISE TAX INCREASES PER UNIT 
McCAIN BILL/MANAGER'S AMENDMENT (YEAR 5): 

(ANNUAL PAYMENTS AND UP-FRONT PAYMENT INCLUDED; 

LOOK-BACK SURCHARGES EXCLUDED) 

$1.00 -

$0.84 

$0.80 -

$0.60 -

$0.40 
$0.40 $0.40 

I-

$0.29 

$0.20 -
$0.21 

$0.00 
USTC CONWOOD SWISHER SWEDISH MATCH NATIONAL 
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Tobacco-Settlement: Smuggling 



Op~l11ng Stat~m~nt 

John W. Magaw 
Director 

Bur~au of Alcohol, Tobacco and Firearms 
before me 

House Commerce Comminee 

December 9. 1997 

Thank you. Mr. Chairman. members of the Comminee. [appreciate this opporrunity to bener 

acquaint you wim ATF's mission, and specifically, its role in preventing and investigating 

tobacco diversion. 

HislOry 

For mose of you not familiar wim the Bureau's functions, let me tell you briefly a linle about 

ATF's mission. [n 1791. me nation's first taX was imposed on distilled spirits. This taX led to an 

uprising known as me Whiskey Rebellion, to which Treasury Secretary Alexander Hamilton 

dispatched me militia to PUt down the uprising. Over the years, ATF, and its predecessor, me 

Alcohol and Tax Unit of the Internal Revenue Service (iRS), has been charged by Congress with 

the regulation, taXation and criminal entorcement jurisdiction over violations of firearms, 

explosives, alcohol and IObacco laws. 

The common Ihread in A TF's responsibilities over these varied products is they all are both legal 

commodities produced by a highly regulated industry and are also controversial products that 

have been traditionally susceptible to criminal diversion and misuse or abuse. 



Mission 

ATf's mission is wee-fold: to reduce violent crime; to collect revenue; and to protect the 

public. We accomplish this with an integrated approach using regulatOry inspectors, auditors, 

chemists, criminal investigators, and other specialists. And might r add, we are very good at 

what we do. For the past two ~ears, ATF has been awarded the highest rating possible on its 

annual CFO audits by the Treasury Inspector General. We have learned from years of experience 

that, in many cases, voluntary compliance by the regulated industrY can be achieved and criminal 

misuse and diversion can be prevented by regulatory oversight. The area ofrobacco diversion is 

a prime example of the interactive nature of ATF's resources and authority. Ensuring that the 

industry is complying with regulatory and tax requiranents can help prevent criminal diversion. 

Jurisdiction 

In 1978, Congress passed the Contraband Cigarette TraffiCking Act; giving A Tf the authority to 

investigate interstate diversion of cigarenes in avoidance of paying state tax, by prohibiting the 
0',<' 

shipment, tranSportation, or possession of more than 60.000 cigarettes (which equateS to 3,000 

packs or 300 cartons) not bearing indicia (or tax stamp) of evidence of tax payment in States that 

require such evidence. With this and other starutes, A TF' s mandate to assist state and local 

governments has become a significant part of its mission. Originally enacted to prevent sales on 

the street, the problem of cigarene smuggling has be~om<! large: commc!Tclal operations resulnng 



,. 
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in these cigarenes .:nding up on retail shelves and distribution by organized crime. 

Other starutes which can be applied in these cases include the Internal Rev.:nue Code (IRC) and 

the Racketeer Intluenced and Corrupt Organizations Act (RICO). A TF's goal is to achieve 

compliance with U.S. laws and to close the avenu.:s 10 those involved in illegal diversion. 

Extent ofthe Problem 

In recent years. some foreign goverrunents and certain state government have imposed a higher 

.:xcise tax on tObacco products. thus crearing a lucrative black market. Diversion involves 

products for both export and domestic consumption from a manufacturer to individuals acring as 

a bro/<.er or wholesaler. Rather than shipping the product to the destination stated on required 

Federal records, the product is diverted and sold illegally. Traceabiliry is lost as goods disappear 

from legal commerce. Some wholesalers have b.:en found to be the sources of supply, with 

retailers becoming increasingly active in these illegal sales. Unlike tobacco manufacturers. 

tobacco wholesalers and retailers are not starutonly required to hold permits and licenses issued 

by ATF. 

For example. due to eXtremely high Canadian taxes on tobacco, significant quantiti.:s of U.S. 

manufactured tobacco products are smuggled into Canada. In addition. large amounts of 

Canadian manufactured tobacco products are "exported" into the United Stales and then 

smuggled back into Canada. As a result of this 5muggling. Canada has lost billions of dollars in 
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tax revenues. 

In addition, there has been a significant increase in rraffickmg 10 cigarenes from States with low 

taxes on lobacco 10 States with high taXes on tobacco. In a survey A TF conducted earlier this 

year on behalf of the House Appropriations Comminee. A Tf received estimates from several 

states on revenue loss figures. The State of Michigan estimated losing approximately $50 

million a y.:ar to clgarene diversion. The State ofWasninglon estimated losing around $100 

. million per year from cigarenes divened from low tax states. California estimates its annual loss 

to be approximately $30 million a year. The full extent of loss nationwide is difficult to calculate 

as many states polled wl!Te unable to give an estimate of their annual losses. 

To give you an idea of A TF's involvement in diversion cases, we currently have over 85 open 

alcohol or tobacco trafficking investigations. Although limited resources PUt limitations on the 

number and extent of the investigations ATf undenakes, our investigations have increased over 

500 percent in the past five years. Since 1994, A IT has made assessments of over $30.4 million 

from companies and individuals involved in tobacco and alcohol trafficking. Seizures oftobacco 

commodities in 1997 totaled $1.1 million. 

ATf's largest contraband cigarene trafficking investigation involved the trafficking of cigarenes 

from the Slate of Montana -- the Flathead Indian Reservation -- 10 Washington State. In this case, 

six persons were convicted of racketeering, and wee persons pleaded guilty to Conspiracy to 

Commit Racketeering. Th~ average jail time was three years, and the maximum was 12 to 15 
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years. Total penalties were £4.7 nlillion and this sum was split b~tween the U.S. government, the 

states, and the tribes. 

ATF has a current investigation open involving 21 persons indicted in New York as part of a 

joint ATF, RCMP, U.S. Customs, INS, IRS and New York State Enforcement investigation. 

This investigation involved a smuggling ring on the St. Regis Mohawk Indian Reservation. 

Those indicted include prominent Native Americans from the St. RegiSlA.l:wesasne Reservation 

and individuals associated with a Buffalo organized crime family. The charges include money 

laundering and racketeenng. The assets from illegal proc~eds are in this case estimated at over 

$500 million. 

In addition to illegal tratficking by traditional organized crime groups and Native Americans, 

A TF has also uncovered involvement in cigarene smuggling by Russian, Middle Eastern, and 

Asian organized crime groups. Investigation has revealed that these groups are also involved in 

firearms and narcotics trafficking, alien smuggling, and other illegal activities. 

Over the past several years, alcohol and lObaceo crimes have grown larger and more complex and 

have ~x~ded to both inta'5tate and international investigations. Diversion cases often include 

nationwide activities since the smuggled goods are acquired in one part of the counny and may 

be distributed unlawfully in another far away part of the country. In recognition of this national 

scope, ATF has established a Diversion Branch in Bureau Headquarters to coordinate and 

monitor these investigations. .AJ\ Alcohol and Tobacco Database has also been developed to 
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track diversion and trafficking activity. 

Due to a sllbstantialloss of revc:nue and a heightened awareness. many states have requested 

AIF's assistance in helping to eliminate this problem. 1brough our effortS to eradicate this 

problem, ATF, in cooperation with the Federation of Tax Administrators. ha:. established a 24-

hour cigarette hodine, 1-800-659-6242, to repon stolen. hijacked or seized cigarenes. You can 

be: assured of our commitment to assisung state and local govenunents in their effons to combat 

cigarene diversion. 

On the intemationallevel, A IF maintains ongoing liaison with foreign law and revenue 

enforcement authorities, such as the Royal Canadian Mounted Police (RCMP) and Revenue 

Canada, to ascenain the scope of cigarette trafficking worldwide. The Bureau also is working 

closely with criminal investigators and taX officials in East European countries to develop and 

implement criminal and regulator}' enforcement schemes with respect to cigarenes. 

Finally, A TF has worked, through the issuance oflndustr}' Circulars and meetings, to ensure that 

Ie:gnimate members of the tobacco industry do not facilitate illicit tobacco trafficking. 

Thank you, again, for the opporrunil)' to appear before YOll! committee today. I would be happy 

to answer any questions you may have. 
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OVERVIEW OF TOBACCO CONTRABAND TRAFFICKING 

Criminal tobacco trafficking usually occurs when foreign governments or state governments 

impose a higher excise tax on tobacco products than found in surrounding jurisdictions. These 

tax disparities lead to large-scale tobacco (cigarette) diversion from a lawful to an unlawful 

destination, thus defrauding the state or foreign governments of their due revenue. 

There has been an over 500% increase from 1992 to present in the number of contraband 

cigarette trafficking tobacco investigations that A TF is conducting. The recent rise in 

trafficking is attributable to a number of factors, most notably a significant increase in both 

Canadian federal and provincial tobacco taxes in the late 1980s/early 1990s and an increase in 

certain states' cigarette taxes. Intelligence has determined that there exists a network of 

traditional and nontraditional organized crime groups operating transnationally. A TF is 

working approximately 65 investigations involving Canadian/U.S. and Mexican/U.S. cigarette 

trafficking, low-state-to-high-state trafficking, and Native American illegal sales. 

Canada's initial tax increase was an attempt to generate health care revenue and to decrease 

cigarette consumption. The criminal diversion of tobacco products into Canada evolved from 

small, individual smuggling activities into sophisticated criminal enterprises. CanadianlU .S. 

criminal organizations have defrauded the Canadian government of between one and two 

billion dollars in revenue per year. ATF, IRS, US Customs and other Federal agencies 

recently indicted 21 individuals allegedly involved in Canadian/U.S. alcohol/tobacco 
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trafficking to Canada. Assets from this illegal activity are estimated at over $500 million. In 

a similar scenario, higher state taxes in the Southwest has brought about U .S.lMexican 

diversion involving U.S. cigarettes "for export only." Export cigarettes are exempt from 

Federal taxes. 

In the low-state-to-high-state trafficking, Michigan shows the greatest loss of state revenue 

with a conservative estimate of $75 million per year. Michigan has the third highest cigarette 

taxes in the U.S. Michigan traffickers obtain illegal cigarettes from wholesalers and retailers 

located throughout the South, where tobacco is traditionally taxed at a lower rate. 

A TF is also working in conjunction with state revenue and law enforcement authorities 

investigating illegal Native American cigarette sales to non-Native Americans. Native 

American cigarette tax structure varies by state although the supplier of cigarettes involved in 

the trafficking have been from out-of-state wholesalers. Smoke shops making illegal tax-free 

sales in New York, Oklahoma, Arizona, New Mexico, Washington state and Montana have 

been identified. 

" A TF is conducting ongoing liaison with other foreign law and revenue enforcement authorities 

to ascertain the scope of cigarette trafficking worldwide. ATF is also currently working with 

criminal investigators and tax officials in East European countries to develop tobacco 

regulations and also establish criminal enforcement in this area. For more information 

contact Chief, Diversion Branch, (202)927-8210. 



Distribution System of Distilled Spirits 

The distribution system for distilled spirits is a three-tier system - the distilled spirits plant (DSP) 
is at the top, a wholesale liquor dealer (WLD), is in the middle, and the bottom tier is the retail 
liquor dealer (RLD), the retail store from where consumers make their purchases. Except for in 
the case of exportation, tax is generally due upon removal of the distilled spirits from the DSP. 

A WLD is defined as every person who sells, or offers for sale, distilled spirits wines, or beer to 
another dealer. The WLD must meet the requirements of Federal law by obtaining a basic permit 
and paying Special Tax. WLDs are required to maintain daily records of receipt and disposition 
of distilled spirits in accordance with 27 CFR Part 194. 

The bottom tier of the three tier system, the RLD, is defined as every person who sells, or offers 
for sale, distilled spirits, wine, or beer to any person other than a dealer. RLDs are not required 
to obtain a permit from A TF, however they must pay Special Tax. All RLDs are required by 27 
CFR Part 194 to keep records of receipt for all distilled spirits, and records for the disposition of 
20 wine gallons or more of distilled spirits. (Distribution of20 wine gallons or more to an 
individual constitutes a sale to a dealer. Such individuals are required to have a wholesalers 
basic permit). 

Exportation 

Distilled spirits may leave the plant without payment of tax for exportation, provided certain 
export steps are followed. After submitting the required notice to the appropriate District 
Director, the spirits may be withdrawn for direct exportation to the foreign customer, or for 
transfer to a Customs Bonded Warehouse (CBW) or Foreign Trade Zone (FTZ) for subsequent 
exportation. Upon proof of exportation, the DSP is relieved from the applicable tax liability. 



Distribution System of Cigarettes 

After the manufacture of cigarettes, the general industry pattern is to ship packaged Federally tax 
paid tobacco products to public warehouses that serve all manufacturers. There are 
approximately 81 public warehouses across the country. Public warehouses are not regulated by 
ATF .. 

The cigarettes remain the property of the manufacturers while in the public warehouse and are 
removed only upon the manufacturer's instructions. The cigarettes are distributed to wholesalers 
(stamping agents), government installations, and other public warehouses in the warehouse's 
distributing area for subsequent distribution to consumers. 

A wholesaler stamping agent (WSA) is defined as a business having the authority from a state to 
affix to cigarette packs evidence of the appropriate state tax. By affixing tax stamps to cigarettes, 
the business becomes a licensed agent of that state. The WSA usually sells the cigarettes to other 
wholesalers (non-stamping agents), subjobbers and retailers. 

State tax exempt sales consist primarily of sales to military installations, Veterans Hospitals, and 
Indian reservations. 

Exportation 

Tobacco products may be exported tax-free directly from the manufacturer or from export 
warehouses (EW). Packages of cigarettes destined for exportation are required to be marked 
with the statement "Tax-exempt. For use outside the U.S." or, "U.S. Tax exempt. For use outside 
the U.S." The tax liability is relieved once the manufacturer or export warehouse proprietor 
provides A TF with proof of exportation. 

EWs are regulated by A TF, and they are required to obtain a permit, a bond and pay special tax. 
EWs generally receive tobacco products straight from the manufacturer, however, some are 
received from other export warehouses. Cigarettes travel in bond to the EW. Once the 
cigarettes reach the EW, they transfer from the manufacturer's bond to the EW's bond. The EW 
is now liable for the tax until proof of exportation is submitted or the cigarettes are transferred to 
another EW's bond. 

i,1-

Cigarettes may also be exported through an FTZ or CBW. Upon entry into the FTZ or CBW the 
cigarettes are considered to be exported. FTZs and CBWs are under Customs jurisdiction, 
however A TF may gain access to them with coordination through Customs. 



20 CIGARETTES = I PACK 
25 CIGARETTES = I PACK 

DOMESTIC CIGARETTES 

10 PACKS = I CARTON 
8 PACKS = I CARTON 

200 CIGARETTES = I CARTON 

• 

12,000 CIGARETTES = I CASE (12M)· 60 CARTONS = I CASE 
6,000 CIGARETTES = ,/, CASE (6M) 

60,000 CIGARETTES = SIlO THOUSAND STD CASES 
6/12 THOUSAND STD CASES 
3,000 PACKS 
300 CARTONS 

EXPORT CIGARETTES 

10,000 CIGARETTES = I CASE (10M) 
5,000 CIGARETTES = Y, CASE (5M) 

• 12M16M or I OMl5M notes markings of how many cigarettes there are per case. However, a 
case marked 12M16M or IOMl5M will not necessarily contain 12,000/6,000 or 10,00015,000 
cigarettes, since the cases may be broken up. Individual cartons should be visually verified. 

The 5 states that do not tax stamp their cartons are: Alaska, Hawaii, Michigan, North 
Carolina and South Carolina. 

FEDERAL TAX 

$12.00 per 1,000 cigarettes 
$00.24 per pack of 20 cigarettes 
$00.30 per pack of 25 cigarettes 

At Least 60.000+ Cigarettes Are Needed for an ATF Criminal Case. 



STATE EXCISE TAX RATE ON CIGARETTES 
20 CIGARETTE PACK/IN CENTS 

82.5 37 

68 
28 

35 
26.5 

37 

58 

S1 

. / 

·i 2 ! . 

20 

21 

60 ~ 
v 

44 

. 33 

34 

24 

23 

41 

48 

-- /( ""---.:. 
"'. ---,.:.. 

L-r--r-, ":> :" 

'" ,~ , 

L-,<---- 44 
25 

~~-76 

61 
50 

40 
24 36 

65 DC 

• HIGH TAX STATES 

II LOW TAX STATES 

NO STATE TAX STAMP 



DISTILLED SPrRlTS 

Federal Tax Rate = $ \3.50 per proof gallon 

Equivalents of Commonly Diverted Case Sizes 

Bottle size Bottles per case Liters per case 

I liter 
1.75 liter 

12 
6 

12.0 
10.5 

80 
80 

Tax Rate/bottle Tal( Rate/case 

S2.8S 
$4.99 

534.20 
529.90 

5 



DISTILLED SPrRlTS 

Federal Tax Rate = $13.50 per proof gallon 

Equivalent~ of Commonly Diverted Case Sizes 

Bottle size Bottles per case liters per case 

I liter 
175 liter 

12 
6 

12.0 
10.5 

80 
80 

Tax Rate'bottle Ta.'( Rate/case 

$2.85 
$4.99 

$34.20 
$29.90 

5 



STATE 

Alabama 

Alaska 
Arizona 

Arkansas 

California 
Colorado 
Connecticut 
Delaware 

Florida 

Georgia 
Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

~laine 

\la~land 

~Iassachusetts 

~Iichigan 

'-'finnesota 

~lississippi 

:Vlissouri 

'-'fontana 

:-Iebraska 

1 of 2 

State Liquor Excise Tax Rates 
January I, 1997 

EXCISE 
TAX R-\ TES SALES TAXES 
(S per gallon) 
see footnote 

( I) 
55.60 
3.00 

1.50 

3.30 
1.18 
·UO 
3.75 

6.50 

3.79 
5.87 

see footnote 
(1) 

1.00 

2.68 
see footnote 

(I) 

1.50 

1.92 

1.50 
see footnote 

(1) 

1.50 

4.05 

see footnote 
(I) 

5.03 
see footnote 

( I ) 
::!.oo 

see footnote 
(I) 

3.00 

APPLIED OTHER TAXES 

Yes 

n.a. 
Yes 

Yes 

Yes 
Yes 
Yes 
n.a. 

Yes 

Yes 
Yes 

Yes 

Yes 

Yes 

Yes 

no 

Yes· 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

n.a. 

Yes 

under 21 % - SO.85:"gal\on 

under 5% - SO:SO/gallon. under 21% -S 1.00/gallon: 
SO.::!O/case and 3% off- 14% on-premise retail taxes 
over 50% - S6.60/gallon 

under 7% - S2.05igallon 
under 15% - 5::!.50/gallon 
under 17.159% - S2.::!5/gallon. over 55.780%
S9.53/gallon SO.IO/ounce on-premise retail tax 
SO.83!gallon local tax 

under 14% - 50.::!3!llallon: 50.50/l!allon in Chicallo 
and 51. 00/ gallon in -C ook C ounty- -

under 15% - 50A 7/gallon 

8% otT- and 10% on-premise retail tax 
under 6% - SO.::! 5(llallon: SO.05!case and 9% 
wholesale tax -
under 6% - SO.32/gallon 

under 15% • S 1.1 O/gallon. over 50% alcohol· 
S4.05/proof gallon: 0.57% on private dub sales 

SO.OI.bottle (except miniatures) and g.5°~ sales tax 

6 
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:--ie\ada 2.05 Yes und~r I~O •. SO~O gallon and ,jnd~r ~Ioo. 
SO.75 gallon. 

New Hampshire 
see footnote n.a. ( I ) 

:>lew Jersey 4..10 Yes 
Sew \I~xico 6.06 Yes 

New York 6.44 Yes under 24% - S2.54/gallon: S I.OO/gallon Sew York 
City 

~orth Carolina see footnote Yes· (I) 

North Dakota 2.50 7% state sales ta'( 

Ohio see footnote Yes (1 ) 

Oklahoma 5.56 Yes S 1.001bottle on-premise and 12% on-premise 

Oregon see footnote n.a. (1 ) 

Pennsylvania see footnote Yes (1 ) 

Rhode Island 3.75 Yes 
South Carolina 2.72 Yes S5.36/case and 9% surtax 
South Dakota 3.93 Yes under 14% - SO.93/gallon. 2% wholesale tax 

Tennessee 4.00 Yes SO. I 5/case and 15% on-premise; under 7% -
$1.\ O/gallon. 

Texas 2.40 Yes 14% on-premise and SO.OS/drink on airline sales 

Utah see footnote Yes (I) 

Vermont see footnote no (I) 

Virginia see footnote Yes 
\ I ) 

Washington see footnote Yes· ( 1 ) 

West Virginia see footnote 
Yes ( I ) 

Wisconsin 3.2S Yes 

Wyoming see footnote Yes (I) 

Dis!. of Columbia !.SO Yes 8% off- and 9% on-premise sales tax 

U.S. \Iedian 53.25 
" 

Source: Compiled hy FTA from \·arious sources . 
• Sales ILIX is applied to on-premise sales only. 
( I) In 18 states. the go\'ernment directly controls the sales of distilled spirits. Rewnlle in these stmes is 
generated from mrious taxes. fees and netliqllor profits. 

7 
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EXISTING CONTROLS FOR THE ALCOHOL & TOBACCO INDUSTRIES UNDER CURRENT LAW 

ALCOHOL TOBACCO 

Ily..,t: U~ INUU::; I KY IUI::;TlLLED W. IRETAILER !TOBACCO IEXPORT ALER IRETAILER 
SPIRITS AND/OR PRODUCTS WAREHOUSE AND/OR 
PLANT IMPORTER MANUFACTURER PROPRIETOR IMPORTER"· 

DOCUMENTS REQUIRED: 
'APPLICATION - FAA YES YES NO N/A N/A N/A N/A 
APPLICA nON - IRC YES NO NO YES YES NO NO 
BOND(S) YES NO NO YES YES NO NO 
CORPORATE CHARTER 
OR CERTIFICATE YES YES NO YES YES NO NO 
LIST OF OFFICERS 
AND DIRECTORS YES YES NO YES YES NO NO 
PERSONNEL 
QUESTIONNAIRES YES YES NO YES YES NO NO 
LIST OF PERSONS 
HOLDING MORE THAN 
10% STOCK YES YES NO YES YES NO NO 
TRADE NAME 
REGISTRATION YES YES NO YES YES NO NO 
APPLICANT RECEIVES: 
BASIC PERMIT - FAA YES· YES NO N/A N/A N/A N/A 
IRCPERMIT YES· NO NO YES YES NO NO 
APPROVED 
REGISTRATION YES NO NO NO NO NO NO 
STATE L1CENSEJPERMIT YES YES YES YES YES YES YES 
SPECIAL OCCUPATIONAL 
TAX (SOT) YES YES YES YES YES NO NO 
RECORDS: 
MONTHLY REPORT OF 
OPERATIONS YES NO NO YES YES NO NO 
RECORDS OF RECEIPT YES YES YES YES YES NO NO 
RECORDS OF 
DISPOSITION YES YES YES"· YES YES YES"· YES··· 

• DEPENDING UPON PROPOSED ACTIVITIES 
•• WILL NEED AN IMPORTER'S PERMIT BY YEAR 2000 
••• IF MORE THAN 20 WINE GALLONS FOR ALCOHOU MORE THAN 60,000 CIGARETTES FOR TOBACCO 



a. reasonably 
foreseeable 

b. in furtherance of 
c. original conspiracy 
d. committed while the 

person is a part of 
t.he conspiracy 

18 U.S.C. § 1001 

False statements in matters with: 
jurisdiction of any department 0] 

agency of U.S. 

IRC TAX VIOLATIONS ON NON
UNITED STATES TAX PAID LIQUOR 

26 U.S.C. § 5601(a) 
(1) - (a) (15) 

Penalties for unlawful 
warehousing, processing, 
withdrawal distilling 
purchase of distilled 
spirits, etc. include up 
to 5 years imprisonment 
and/or $10,000 fine 

26 U.S.C. § 5602 

Penalties for tax fraud 
by distiller-Up to 5 
years imprisonment and/or 
$10,000 fine 

26 U.S.C. § 5603 

Penalties for fraudulent 
violat"ions of IRC 
recordkeeping 
requirements-up to 5 
years imprisonment or 
$10,000 fine 



26 U.S.C. § 56911a} 
Willful failure to pay 
special occupational tax 
as a wholesaler. 
Punishable by up to 2 
years in prison 

26 U.S.C. § 7201 
Willful intent to evade 
or defeat tax. Penalty
Up to 5 years 
imprisonment/fine up to 
$100,000 1$500,000 fine 
if corporation 

26 U.S.C. § 7206 
Fraud and false statements 

Penalty-Up to 3 years 
imprisonment'and/or 
$100,000 fine. $500,000 
fine in the case of a 
corporation 

26 U.S.C. § 5762 

Criminal penalties 
associated with failing 
to comply with Internal 
Revenue law relating to 
taxes, records and 
permits for manufacturers 
and exporters of tobacco 
products 

18 U.S.C. § 1263 

Anyone who ships distilled spirits 
in United States must have a bill 
of lading accompanying shipment 
accurately showing contents of 
shipment and consignee. 



IV. Regulatory Issues 
Alcohol/Diversion 

A. Tax Cases 

Distilleries must document the 
exportation' of liquors. 

ATF's pOSition set forth in 
Industry Circular 94-1 dated 
4/14/94. 

26 U.S.C. § 5001 imposes 
tax on all distilled 
spirits. 

26 U.S.C. § 5111 requires 
wholesalers to pay 
$500/yr. special 
(occupational) tax. The 
penalty for willful 
failure to pay SOT is 
$5,000/2 yrs. 

26 U.S.C. § 5214 (a) (4) allows 
distilled spirits to be 
removed without payment of tax 
after filing bonds required by 
26 U.S.C. § 5175 and complying 
with ATF regulations. 

26 U.S.C. § 5005, 
proprietor is liable for 
tax of spirits produced 
on the bonded premises of 
DSP. 

Relief from liability only occurs 
when export occurs pursuant to 26 
U.S.C. § 5005(e) and distillery 
provides proof of export. ATF 
regulations specify certain proof 
of export. ~ 27 C.F.R. §§ 252.40 
and 252.250-269. 

.,' 



B. Documenting Alcohol Diversion 
Tax Cases 

1. Establish that the 
proof of export is 
inadequate 

2. Establish false 
bills of lading or false 
ATF Form 5100.11 

C. Administrative Liability 
(Tax Paid Alcohol Cases) 

Establish violation of 
conditions of basic 
permit (violation of 27 
U.S.C. § 204(d» due to: 

1. 18 U.S.C. § 
1154(a) and 1156 illegal 
shipments of liquor 
and/or illegal possession 
into Indian Country. 
(Discussed in detail in 
Indian section) 

2. Shipments of 
distilled spirits into 
state in violation of 
State law is a violation 
of Webb-Kenyon statute. 
27 U.S.C. § 12z. as well 
as 21st Amendment. 

3. ATF Industry 
Circular 1995-1 (1/19/95)discusses 
liability as principal or 
aider and abettor for 
violations of Internal Revenue 
Code. FAA Act. Webb-Kenyon. 
and Indian provisions 



VI. State and IQcal Law Issues 

The Webb-Kenyon Act, 27 U.S.C. § 
122, a statutory declaration of the 
twenty-first amendment, provides 
that the shipment of alcoholic 
beverages f~om one State into any 
other State in violation of the 
laws of the receiving State is 
prohibited. 

Neither the twenty-first amendment 
nor Webb-Kenyon provide for any 
criminal or civil penalties for 
violations thereof. 

The Federal Alcohol Administration 
Act (FAA Act), 27 U.S.C. 
§ 203, requires a basic permit in 
order to engage in the business of 
importing alcoholic beverages, 
distilling distilled spirits or 
producing wine. Finally, persons 
who engage in the business of 
purchasing for resale at wholesale 
distilled spirits, wine, or malt 
beverages must obtain basic 
permits. 

27 U.S.C. § 204(d) provides that 
basic permits are conditioned upon 
compliance with the twenty-first 
amendment and the laws relating to 
its enforcement. As such, 
violation of either the 
twenty-first amendment or Webb
Kenyon arising from violations of 
State law either directly or as an 
aider or abettor could result in 
the suspension or revocation of the 
basic permit of the violator. 

.' 



VIII TobacCQ P;VersiQD and 
Regylatpry Remljrements 

Iptrgdyctign 

Criminals engage in tobacco 
diversion for the same reason as 
alcohol diversion. They make 
profits by transporting cigarettes 
from low tax jurisdictions to high 
tax jurisdictions and from 
regulated channels to unregulated 
channels. 

Cigarettes are diverted from low 
tax jurisdictions like North 
Carolina and Virginia to high tax 
jurisdictions like New York. 
Michigan, Washington. and from the 
u.s. to Canada. 

Cigarettes are diverted from 
alleged export to the u.s. market 
by filing false paperwork at FTZ's. 
CBW's. and export warehouses. 
wherein goods are allegedly 
exported but in fact stay in the 
United States. Cigarettes are 
smuggled into the United States 
from other countries, including 
Canada and Mexico. 

A. CONTRABAND CIGARETTE 
TRAFFICKING ACT (CCTAI (18 U.S.C. § 
2341 ~ ~.l 

Makes it unlawful for any 
person to ship. 
transport. receive. 
possess. sell. distribute 
or purchase in excess of 
60.000 cigarettes which 
bear no evidence of State 
tax payment in State in 
which cigarettes are 



.. 

found. if such State requires a 
stamp to evidence payment of taxes. 

Elements of CCTA Act violation 

1. Defendant shipped. 
transported. received. 
possessed. sold. 
distributed or purchased 
cigarettes without the 
requisite tax stamps; 

2. Quantity of 
cigarettes exceeded 
60,000 cigarettes. i.e. 
more than 5 cases of 
cigarettes 

3. The State required a 
tax stamp. 

4. CCTA applies to 
shipments over 5 cases. 
United States V DjMarja, 
727 F.2d 265 (2nd Cir. 
1984). 60,000 cigarettes 
must be transported to 
fall within scope of 
CCTA. U S v ParadjsQ. 
689 F.2d 28 (2nd Cir. 
19821. 

Penalties-Up to 30 years 
imprisonment or fines. 



5. ATF takes the position that the 
Contraband Cigarette Act applies to 
Indian tribes. CC Case No. 41,112, 
10/9/92. II 5 Y Baker, 63 F.3d 
1478 (9th Cir. 1995), cert. denied 
116 S.Ct. 824 (1996) (Indians are 
not exempt from CCTA and Washington 
State tax is valid to Indians); 
!I 5 y. Gord. 77 F.3d ll92 (9th 
Cir. 1996) (Unstamped cigarettes 
which were not pre-approved by 
Washington State Dept. of Revenue 
for resale to Indians were 
contraband under CCTA even if 
smokeshop were tribal organization 
and distributes cigarettes to only 
Native Americans) . 

6. While the regulations do not 
preclude a distributor from 
dividing a single agreement for the 
disposition of more than 60,000 
cigarettes or less, the distributor 
must record the required 
information for each component of 
the agreement. T.D. ATF-73, 45 
Fed. Reg. 18609, July 21, 1980. A 
distributor who fails to keep the 
required ~ecords for each component 
of an agreement for the disposition 
of more than 60,000 cigarettes 
would be in violation of the 
regulations. 

-



Thus, even where a defendant does 
not have actual possession of more 
than 60,000 cigarettes, it may 
be possible to establish that such 
defendant has constrUctive 
posseSSion of such a quantity of 
cigarettes because such defendant 
has the power and intention at a 
given time to exercise dominion and 
control over the cigarettes, either 
directly or through others. 

Given this stated purpose, any 
interpretation of the law that 
would categorically allow organized 
crime and large scale operators to 
circumvent its scope by merely 
splitting shipments would allow 
such persons to operate with 
virtual impunity,· a situation which 
cannot be tolerated. ~ ~. at 
5524. 

9. CCTA can be used in conjunction 
with wire, mail fraud, money 
laundering, and RICO statutes. 
U,S y Baker (Paragraph 5) (CCTA 
violation resulted in RICO case and 
million dollar forfeiture using the 
aforementioned statutes) 

B. JENKINS ACT (15 U.S.C. § 375) 
Any person who sells cigarettes in 
interstate commerce when the 
cigarettes are transported into a 
State taxing their sale to other 
than a licensed distributor must: 
(1) first file w/State tobacco tax 
administrator their name and place 
of business and (2) by the lOth of 
each calendar month an invoice 
detailing shipments made into the 
State during the previous month 
including purchaser. brand. and 
quantity. 



7. Where a distributor effects 
mUltiple agreements for the 
disposition of cigarettes which if 
executed singly would exceed 60.000 
in quantity in order eo avoid the 
purview of the regulations. a 
determination as to whether such 
distributor is nevertheless covered 
by the regulations must be made 
upon the facts of the particular 
case. As stated in T.O. ATF-73. it 
is impossible to provide a general 
statement or definition as to what 
constitutes evidence of a 
distributor's intent to avoid the 
requirements of this regulation 
outside the context of a particular 
case. 4S Fed. Reg. 18612. 

8. Similarly. it is not possible to 
provide a general statement as to 
whether a person is in violat'ion of 
section 2342(a) where such person 
divides quantities of more than 
60.000 cigarettes into smaller 
components in order to avoid the 
purview of the law. However. since 
the term contraband cigarettes is 
defined to require "possession" of 
greater than 60.000 cigarettes. it 
may be possible to establish a 
violation of section 2342 under the 
doctrine of constructive 
possession. depending upon the 
facts of a particular case. 



CIGARETTE HOTLINE INTAKE REPORT 

HOTLINE NUMBER 97-
1-800-659-6242 

CALLER'S NAME: ________________________________________ ___ 

PHONE NUMBER: 
ORGANIZATION: -------------------------------------------
POSITION: ____________________________________________ ___ 

INCIDENT DATA 
INCIDENT: ________________________________________________ _ 

DATE: _______________________ TIME: ______________________ ___ 
LOCATION: ______________________________________________ __ 
DESCruPTION: __________________________________________ ___ 

AMOUNT: ________________________________________________ __ 

PruNTED CODINGIMARKINGS/OTHER IDENTIFICATION: ________________ ___ 

CONTAINERlTRAlLERNUMBERS: ________________________________ __ 

OTHER: __________________________________________________ _ 

INDIVIDUAL OR BUSINESS IN POSSESSION: ________________________ ___ 

ADDRESS OF POSSESSOR: ____________________________________ ___ 

IF KNOWN, oruGINAL SOURCE OF CIGARETTES: 
CIRCUMSTANCES: _. ________________________________________ _ 

HAS A TF LAW ENFORCEMENT BEEN NOTIFIED? _____ (,Y) _____ (N) 
WERE OTHER AGENCIES NOTIFIED? (Y) (N) 

AGENCY: ________________________________ __ 

AGENCY REPORT NUMBER: ____________________________ __ 
AGENTIINSPECTOR'SNAME: ______________________________ __ 

TAKEN BY: TIME: ____________________ __ 



TOBACCO SEIZURES IN DOLLARS 
FROM FY 1995-1997 

$10,000,000 

$1,037,297 

$1,000,000 

$100,000 

$10,000 I<----____________ ~ 

1995 1996 1997 
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VIOLATIONS 

IRC 
FAA 

COMMERCE WITH 
NATIVE 
AMERICANS 
MONEY 
LAUNDERING 
CONSPIRACY 



'. VIOLATIONS 

ITAR 

CCTA 

RICO 

WIRE/MAIL 
FRAUD 



STATES WITH A& T DIVERSION & CONTRABAND ACTIVITIES 
1993-1997 

o TOBACCO 

• ALCOHOL 

.. ALCOHOUTOBACCO 

MT 

WY 



U.S. DIVERSION & CONTRABAND TRAFFICKING 
ACTIVITY 

ME 
NO 

MN 

SO 

NE 

KS 
OC 

NATIVE AMERICAN 

• EXPORT 

HI () • LOW-TAX-HIGH-TAX 



TOBACCO DIVERSION 
CANADA 

• FTZORCBW 

- - - FALSE 

-liiiI OVERSEAS SHIPMENT 



CANADIAN PRICE PER CARTON 
~ CIGARETTES 

$26.16 $26. 72 ~ 
2.05 

3.31 
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MICHIGAN 

EST $50 M PER YEAR LOSS 

4TH HIGHEST STATE TAX 
NO TAX STAMP ON PACKS 

INVOLVES MAINLY MIDDLE 
EASTERN OC 

OBTAIN CIGARETTES FROM· 
LOW TAX STATES 

NY INDIAN RESERVATIONS 



WASHINGTON 

I LOSES APPROX $100 M PER YEAR 

I 2ND HIGHEST STATE CIGARETTE 
TAX 

I NON-COMPLIANCE 
~ 600/0 FROM WA INDIAN RESERVATIONS 

~ 110/0 FROM MILITARY BASES 

~ 290/0 FROM CROSS BORDER SHOPPERS, 
MAIL ORDER AND EXPORT SCHEMES 



CALIFORNIA 

" , 

~' LOSES APPROX $30 M PER YEAR . 

!: SOURCE IS PRIMARILY "EXPORTS" TO 
MEXICO 

i MAIN BLACK MARKET SITE IS IN LA 
~ INVOLVES DIFFERENT CRIMINAL 

GROUPS 
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The Detroit News 

July 22. 1997, Tuesday 

SECTION: Business; Pg. Pg. Bl 

LENGTH: 558 words 

HEADLINE: Cigarette taxes force smokers to cross borders in search of deals 

BYLINE: By Kathy Kristof 

BODY: 
When Michigan hiked its cigarette excise tax by 50 cents to 75 cents per pack 

in 1994, taxable cigarette sales plunged 21 percent. But. sales in neighboring 
Indiana rose 8.5 percent. 

California. MASSACHUSETTS, Michigan and New York. with combined populations 
of 65.4 million and an average cigarette excise tax of 55 cents per pack., 
reported fewer taxable cigarette sales than the states of Indiana. Kentucky, 
Missouri, New Hampshire. North Carolina, Tennessee and Virginia. which host half 
the population and average excise taxes of just 12 cents. 

New Hampshire sold twice as many packs of cigarettes as MASSACHUSETTS. even 
though the rate of smoking in both states is nearly identical. The difference: 
MASSACHUSETTS has a 76-cent per-pack excise tax, while New Hampshire's excise 
tax is just 25 cents per pack. 

Facts like that amount to a guilty little secret for people like Warren. Once 
every few weeks, the Washington. D.C., native zips across the Virginia border 
and loads up on cigarettes. Because cigarette taxes amount to 6S cents per pack 
in D.C .• but less than 3 cents a package in Virginia. he can buy three packs for 
the price of two. 

With a pack-a-day habit - and a host of chain-smoking friends - Warren's 
modest bout into the world of cigarette smuggling saves him a small fortune. 

He's not alone. The growing disparity in state cigarette excise tax rates has 
led to a dramatic increase in both large-scale interstate smuggling and simple 
"cross-border sales" like Warren's. Although it is not illegal to buy cigarettes 



.' 

in Virginia and smoke mem elsewhere. smuggling for protit is. Moreover. some 
states limii me number of excise taxable items iliat come in. Warren asked that 
his name not be used in print because he doesn't want to explain his trunk full 
of smokes if is ever stopped by the aumorities. 

"I don;! think I'm actually breaking me law." he says. "But I may be 
stretching it." 

Cross-border cigarette shopping soared 395 percent between 1980 and 1994 as 
me state-by-state disparity in cigarette excise taxes widened. according to me 
Tax Foundati!ln. a Washington. D.C.-based tax research organization. Full-scale 
cigarette smuggling - me type done for profit wim semi-trucks - rose a tidy 
253 percent during the same period. according to me tax research group. 

While tax rates on cigarettes have varied for years. these differences have 
widened substantially in me past several years and appear to be widening even 
still. That's mainly because when state budgets began to get squeezed earlier 
this decade, a host of states' opted to boost meir revenues by taxing "sin." 

Or, at least, unpopular habits, like smoking. drinking and driving a lot. As 
a result, excise taxes on cigarettes began to soar in some states, where in 
omer states where tobacco lobbies were stronger, mey held pat. 

Meanwhile, Indian reservations. where Native American tribes are able to sell 
goods tax-free, have become a haven for mid-state smokers in high-tax states. In 
Washington, for example, cigarette sales on reservations are believed to account 
for 14 percent of all cigarettes sold in me state. 

Syndicated colwnnist Kamy Kristof appears regularly in The Detroit News 
Business section. Contact her through me Internet at kllstof@news.latimes.com. 
Distributed by los Angeles Times Syndicate. 

lOAD-DATE: July 22, 1997 
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Thursday, April 24, 1997 

Multistate probe of contraband yields indictments 
Cigarettes were trucked to New York 

BY TOM CAMPBELL 
Times-Dispatch Staff Writer 
:::::::::::::::!'::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::~ 

A federal and state crackdown on a cigarette-smuggling operation 
that cheated Virginia and three other states out of $18 million in 
tobacco and sales taxes has produced 30 federal indictments, U.S. 
prosecutors announced yesterday. 

The investigation that grew into a multi state, multiagency 
investigation of the smuggling of cigarettes out of Virginia is 
expected to produce at least 30 more indictments. 

Helen F. Fahey, U.S. attorney for Eastern Virginia, and law 
enforcement officials from Virginia, New York, Maryland and 
Pennsylvania announced "Operation Butt-Out" in a news conference 
yesterday. . 

The indictments include individuals as well as corporations formed 
. specifically to gain wholesale licenses to obtain the cigarettes to 
smuggle, authorities said. 

Smugglers typically buy cigarettes wholesale at Virginia outlets -
including Sam's Club and Price Club -- drive them to New York City 
without paying taxes and sell them to buyers there. The Virginia 
wholesalers do nothing illegal by making such sales, authorities said. 
They have cooperated fully in the investigation. 

"Virginia being a tobacco state and a low-tax state is what makes it 
attractive," said Bruce Knowlton of the Virginia Alcoholic Beverage 
Control Board investigations unit. 

ABC is part of the 2-year-old smuggling investigation because some 
of the early targets of the probe held ABC licenses, said Anne Petera, 
chairman of the ABC Board. 

11/25/97 3:49 PM 
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According to law enforcement estimates, smugglers pay an average 
of$12.29 per carton in Virginia and typically buy a truckload of 
about 1,000 cartons per run. They sell them at $16 a carton to a New 
York connection for a profit of$3,710. 

The connection sells them, through small stores or bars, for $21.50 -
still less than the legitimate New York price for cigarettes, with all 
taxes paid. The connection makes about $5,500 per truckload. 

"The average smuggler will do three loads a week," Knowlton said. 
He said I 0 to 15 smugglers have been operating in and out of 
Virginia during a typical week, and sometimes that many per day. 

Knowlton said the estimated yearly loss in tax revenue from 
Virginia-to-New York City cigarette smuggling operations is $16.27 
million. 

That's about $1.3 million to Virginia, about $\3 million to New York 
State and about $1.8 million to New York City, which imposes its 
own cigarette tax on top of the state's tax. 

"The biggest loser is the state of New York," Knowlton said. 

Robert L. Shepherd, deputy commissioner of the New York State 
Office of Tax Enforcement, attended the news conference. 

"It's a multimillion dollar problem," Shepherd said. "And it's mostly 
our problem, but it's refreshing to see all the agencies involved, state 
and federal, working so effectively together." 

Many of those indicted so far are recent immigrants from the Middle 
East and Asia, with connections in New York but living in Virginia. 

Sometimes only customers known to the retailer get the smuggled 
cartons, which carry counterfeit tax stamps or none at all. Sometimes 
they sell to anyone. 

"Sometimes the customers know they've gotten bootleg cigarettes," 
Shepherd said. "Sometimes they don't. Sometimes they don't care:;' 

Assistant U.S. Attorney David Schiller of the Richmond office said 
the list of indictments covers six conspiracy groups and a few 
individuals. 

Tobacco: Up in smoke? I Metro and Virginia Stories Index 

Richmond Times-Dlooatch Feedback Newllndex I Gateway VirgInia 

11125197,3:49 PM 
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Glossary 

Broker - A person who negotiates contracts of purchase and sale. 

Carrier - Any person. company, corporation. or organization including a proprietor. owner. 
consignor. or consignee who transports distilled spirits. denatured spirits. or wine in any manor 
for himself or others. 

Customs Bonded Warebouse (CBW): A building or other secured area under Customs' control 
in which dutiable goods for export or import may be stored. manipulated, or undergo 
manufacturing operations without payment of duty, Goods can only move between two CBW's; 
more than two movements among CBW's requires that the duty be paid. 

Consignee - Person to whom goods have been transferred or shipped. 

Consignor - The person transferring goods. 

Contraband Cigarettes (CCT A)- The possession, transportation, receipt. or shipment of any 
quantity of cigarettes in excess of 60.000 not bearing the required tax indication of the State in 
which they are found is prohibited. Tobacco manufacturers, tobacco exporters, common carriers 
transporting cigarettes under bills of lading and State stamping agents are exempt. 

DAG-71 - A Department of Justice form utilized to request a share of property Federally 
forfeited by a Justice agency (i.e .• FBI. DEA. INS). Any Federal. State, or local law enforcement 
agency that directly participates in an investigation or prosecution that results in a Federal 
forfeiture may request an equitable share of the net proceeds of the forfeiture, 

Detention - Process which enables alcohol products to be held pending determination of tax 

status. 

Distilled Spirits Plant (DSP) - an establishment qualified for distilling, warehousing, processing 
or arty combination thereof. 

Diversion - the rerouting of a good or commodity from a legal course to an illegal course. 

Electronic fund transfer (EFT): Any transfer of funds effected by a person's financial 
institution. 

Export Warebouse (EW): A bonded internal revenue warehouse for the storage of tobacco 
products and cigarette papers and tubes, upon which internal revenue tax has not been paid, for 
subsequent shipment to a foreign country, or for consumption beyond the jurisdiction of the 
internal revenue laws of the United States. 

FAA ACT - The Federal Alcohol Administration Act is the law which provides for the issuance 
of basic permits to distillers, wholesalers and importers. 
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Freight Forwarder - A person who arranges the best price. by air. truck. rail or ocean for their 
client's export shipments. 

Foreign Trade Zone (FTZ ) - Also known as Free Trade Zone. A defined area. outside the 
Customs territory of the United States. where operations involving foreign and domestic 
merchandise can take place without being subject (under certain circumstances) to the US 
customs laws or the payment of duty or tax. Merchandise may be exported. imported. destroyed. 
or sent into Customs territory from the zone. Cargo can be shuffled among FTZ's until export. 

Importer - Any person who brings distilled spirits. wine. beer or tobacco products into the 
United States. . 

Internal Revenue Code (IRC) - Contains the Federal laws governing the production and 
taxation of alcohol and tobacco products. 

Non Vessel Operating Commercial Carrier (NVOCC) - leased space available for exported 
commodities on a passenger ship or stearnsl:lip line. Potential means of diversion in that the 
NVOCC can reroute cargo, manipulate cargo or substitute cargo on the dock without the 
knowledge or consent of DSP. manufacturer or freight forwarder. The cargo container could 
then still show up as loaded aboard the line. 

Retail Liquor Dealer (RLO) - Any person who sells or offers for sale distilled spirits. wine. or 
beer to any person other than a dealer. 

Special Occupational Tax (SOT) also referred to as Special Tax - A special tax is imposed by 
the Internal Revenue Code on persons engaged in certain trades or businesses. Such business 
includes distilled spirits plants. importers. wholesalers, retail liquor dealers. manufacturers of 
tobacco products and export warehouses. 

Tax determined - Term means that taxable quantities of articles subject to tax have been 
established. 

Tax Free - Term Tefers to the exemption of Federal taxes on commodities to be exported. Also 
refers to commodities. such as alcohol and tobacco. that is used for consumption on international 
shipping vessels. 

Tax paid - Term means that all applicable taxes imposed by law have been determine or paid as 
provided by law. .' 

TO F 92-22-46 - A Department of Treasury form utilized to request a share of property Federally 
forfeited by a Treasury agency (i.e .. US Customs. IRS, A TF or U.S. Secret Service). Any 
Federal. State. or local law enforcement agency, as well as foreign countries; that directly or 
indirectly participated in an investigation or prosecution that results in a Federal forfeiture by a 
Treasury agency may request an equitable share of the net proceeds of the forfeiture. Similar in 
function to the Department of Justice form, OAG-71. 
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Traflickiog: to carry on. trade or deal in the illegal trade of a commodity. Under the CCT A 
this includes the movement of goods illegally across state lines. 

Wholesale liquor dealer: A person who sells or offers for sale distilled spirits. wine or beer to 
another dealer. A retailer who sales more than 20 gallons of liquor at one time. under Federal 
law. acts as a wholesaler. 
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Bruce N. Reed 
08/1 0/98 11: 14:49 AM 

Record Type: Record 

To: Cynthia A. Rice/OPO/EOP 

ce: Elena Kagan/OPO/EOP-
Subject: Treasury smuggling actio~s 

We should do this sometime after the legislative session is over. 
----------------.----- Forwarded by Bruce N. ReedlOPD/EOP on 08110/98 1 1 : 14 AM -------------.-------------

Jerold R. Mande 

07/31/98 05:1E':38 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

ec: Cynthia Oailard/OPO/EOP 
Subject: Treasury smuggling actions 

Treasury called with its preliminary assessment of executive actions it could take to combat 
smuggling. As you may recall, we asked Treasury whether .t could require prominent, 2-letter state 
abbreviations marked on each cigarette package. 

There is good and bad news. The bad news is that Treasury does not believe it can require the 
2-letter state marking on each package to combat interstate smuggling. The Contraband Cigarette 
Trafficking Act is the applicable law. Treasury believes it is already making full use of the authority 
provided by CCTA, although with more resources it could step up enforcement. I also asked DoJ 
for help finding a statutory basis to require state markings. I haven't received DoJ's report. 

The good news is that Treasury could do a lot more to combat international smuggling using 
chapter 52 of the Internal Revenue Code. These actions could be taken to prevent the loss of 
federal revenues. Specifically through rulemaking or EO we could: 

1. Require exported cigarettes to be clearly marked export-only. 

2. Prohibit the reentry of exported cigarettes, which is currently allowed. 

3. Increase the "proof requirements" for exported product. e.g., who is going to receive the 
cigarettes 

4. Require tracking marks for exported cigarettes. 

5. Tighten up the rules on allowable carriers and quantities for exported cigarettes. e.g., current 
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law allows exports to be carried by fishing vessels -- we could prohibit that. 

Treasury is still vetting these proposals internally and will have a written report next week, 
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tJ Jose Cerda III 05113/9807:45:37 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Cops/Tobacco -- Update 

Rahm/Bruce/Elena/Cynthia: 

We can pull a group of open/supportive law enforcement groups, mostly management types, on 
Monday afternoon. However, we'll need to nail down a few things as soon as we can 
tomorrow. These include: 

1. Availability of Senior Administration Officials. Most importantly, we need to be able to 
get the right Administration officials in the room to talk to law enforcement. I understand 
this should include -- Kelly and/or McGaw, Bruce, Elena and/or Rahm, and maybe someone 
from McCain's office. I can work w/Beth Weaver of Treasury to get their participation, but 
I'll need the tobacco wing of DPC to secure the right mix of WH folks and/or McCain's 
staff . 

2. Briefing materials.' We need a page or two of bullets that address the major arguments 
raised by some of the law enforcement folks. Also, do we have any 
smuggling/enforcement "fixes" that we're considering and want to float. 

3. Desired outcome. While I've sold the meeting as purely informational and "starting a 
dialogue w/law enforcement," a couple of the groups have indicated that -- providing 
they're satisfied with our position on enforcement issues -- they're willing to publicly 
support tobacco passage as something that is good for law enforcement on balance. Do 
we want to push for supportive statements or simply stop these groups from joining the 
others? 

The groups that I have spoken with, and which are generally supportive, include: National 
Sheriffs Association, International Association of Chiefs of Police, Major Cities Chiefs, and 
Police Executive Research Forum. We could also invite the remaining currently non-aligned 
groups: International Brotherhood of Police Officers, National Troopers Coalition, Black Law 
Enforcement Executives, and Police Foundation. 

Of course this doesn't obviate the need to meet the withe four groups that wrote the bad 
letters that are out there -- National Association of Police Organizations, Fraternal Order of 
Police, Federal Law Enforcement Officers Association and International Union of Police 
Associations -- but we can do these later in the week. NAPO's head will be out of town until 
Wednesday, Christa says the FOP refuses to meet with us ... period. 

Let's talk about at tomorrow's meeting. 

Jose' 
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{] Jose Cerda III 05/15/98 06:55:42 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: CopsiT obacco Meeting 

Bruce/Elena/Rahm/Cynthia: 

The Cops/Tobacco meeting is set for Monday at 3pm in the Roosevelt Room. With one or two 
exceptions, all of the major law enforcement groups have confirmed their attendance. Please 
note that we decided to invite all of the groups, even the naysayers, and that we expect the 
FOP to attend. See the attached list for details. 

Treasury participants will include Neal Wolin of Treasury Counsel, ATF Director John McGaw, 
Acting Deputy Customs Commissioner Doug Browning and either Asst. Secretary for 
Enforcement Jim Johnson or his DAS John Simpson. And I expect the key White House staff 
attending to include Rahm, Cynthia and me. Bruce/EK: any chance either of you will make it? 
Should we get any other key players there? 

Also, Cynthia R., can you and Neal (and whomever else) connect this weekend/Monday 
morning on what the agenda/role of speakers should be. I'm not confident that all of the 
Treasury types are talking to each other about this. Maybe they or we should pre-meet for a 
few minutes beforehand? 

Finally, Cynthia D. will circulate bye-mail a hand-out she and Treasury worked up on the 
smuggling issue. If there are no concerns with this draft, we intend to circulate this to the law 
enforcement folks on Monday. 

Jose' (forever a cop hack; 

D 
COPS-TOB.M 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
Michelle CrisciIWHO/EOP 
Cynthia A. Rice/OPO/EOP 
Cynthia Oailard/OPO/EOP 
Leanne A. Shimabukuro/OPO/EOP 
Christa Robinson/OPO/EOP 
Laura EmmettIWHO/EOP 
Cathy R. Mays/OPO/EOP 
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Tobacco Settlement flaw Enforcement Meeting 
Roosevelt Room, The White House 

3-4:00 p.m., May 18, 1998 

White House Staff 

Rahm Emanuel, Senior Adviser to the President 
Cynthia Rice, Special Assistant to the President for Domestic Policy 
Jose Cerda, Special Assistant to the President for Domestic Policy 

Treasury Officials 

Neal Wolin, Deputy General Counsel, Treasury 
Jim Johnson, Assistant Secretary for Enforcement, Treasury 
John McGaw, Director, Bureau of Alcohol, Tobacco and Firearms 
Doug Browning, Acting Deputy Commissioner, U.S. Customs 

law Enforcement Organizations 

Mark Spurrier, legislative Director, Major Cities Chiefs 
Walter Wallmark, Exec. Vice Pres., Federal Law Enforcement Officers Assoc. 
(FLEOA) 
Mark Spaulding, Legislative Rep., Federal Law Enforcement Officers Assoc. 
(FLEOA) 
Dan Rosenblatt, Exec. Dir., International Assoc. of Chiefs of Police (lACP) 
Gene Voegtlin, Legis. Counsel, International Assoc. of Chiefs of Police (lACP) 
Jim Pasco, Executive Director, Fraternal Order of Police (FOP) 
Chris Donnellan, Legis. Director, International Brotherhood of Police Officers 
(IBPO) 
Richard Roberts, International Union of Police Associations (lUPA) 
Jody Hedeman, Comm. Dir., National Association of Police Organizations 
(NAPO) 
Robert Stewart, Exec. Dir., National Org. of Black Law Enf. Executives 
(NOBLE) 
Sheriff Pat Sullivan, Leg. Chairman, National Sheriffs' Association (NSA) 
Dean Kueter, Legis. Rep., National Sheriffs' Association (NSA) 
Johnny Hughes, Representative, National Troopers Coalition (NTC) 
Martha Plotkin, Comm. Dir., Police Executive Research Forum (PERF) 
Dennis Kenney, Research Dir., Police Executive Research Forum (PERF) 
Hubert Williams, President, Police Foundation 

Page ill 
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{I Cynthia A. Ric. 06/03/9802:13:58 PM 

Record Type: Record 
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To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia Dailard/OPD/EUP 

cc: 
Subject: Problem with the Treasury anti-smuggling floor 

Josh is not wild about the idea of a floor for Treasury anti-smuggling activities. He argues that we 
should make sure that the appropriators (as well as the Commerce Committee) are alright with this 
before we go ahead. He's amazed that the appropriators are on board now, but worries that more 
restrictions will change that. He also argues that ATF is not as hated as FDA on the Hill (Congress 
doesn't propose to zero them out, just flat line them) and that Treasury is well taken care of in the 
current structure (being one of four enforcement agencies dividintJ up a given pot of money. with 

c 
the capacity to levy fees that the a ro riators 'be at- e 
suggests we pus ac ar on Leahy to restore onl the FDA on't do so without 
adding more oors, arrange to go to discuss the issue with the appropriat!?rs. 

Given this, I'm not quite sure how to proceed. I'm tempted to tell Treasury that we're fine with it, 
but OMB is objecting. Of course, I do now have in hand the spending info Leahy would need. Or 
we could proceed as Josh suggests. What kind of stinks here is that the original FDA floor came 
from Rich's somewhat outside the OMB process conversations with Jeffords and others, and now 
Treasury is trying to play by the rules and is getting the run around. 

Here's the spending OMB and Treasury staff are close to agreeing would be needed for ATF and 
Customs anti-smuggling efforts -- total is $327 million over 5 (out of $2.9 billion, $1.2 billion of 
which is earmarked for FDA). 

(in millions) 

ATF 
Customs 

FY 99 
45 
11 

Total Treasury 56 

FY 00 
38 
8 

46 

FY 01 
53 
10 

63 

FY 02 
69 
10 

79 

FY 03 
73 
10 

83 

ATF would hire about 160 inspectors, agents, and analysits, ramping up to 450 positions over 
five years to implement a regulatory and enforcement regime for the tobacco distribution chain, 
including licensing, verifying licensee qualifications, conducting audits, and undertaking 
investigations concerning diversion of tobacco products. 

Customs would hire about 120 inspectors and import analysts to conduct enforcement at the 
border and trend analysis, in addition to purchasing some detection technology for placement at 
ports of entry. 
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Record Type: Record 

To: 8ruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: 
Subject: Chinese cigarette smuggling 

As you requested, I asked ATF to look into the Washington Times article (May 22) stating that 
smuggling of Chinese cigarettes was a growing problem in the State of Washington. ATF 
contacted John Hough, Washington's senior assistant attorney general, who was quoted in the 
article, as well as Washington State's Department of Revenue. They both confirmed that the 
article refers to what was only a one-time event. where they seized 6000 cartons of illegally 
imported Chinese cigarettes in November that were headed for an Indian reservation known for 
selling smuggled domestic cigarettes. (As I am sure you are aware, the per pack state tax on 
cigarettes is 81.5 cents so smugglin of domestic ci arettes throu h Indian res . . 
pro em.n Was Ington . e Washington State officials confirmed that there is no evidence that 
smuggling of Chinese cigarettes is .n any wayan ongoing problem, and John Hough was very 
surprised that he was quoted in a manner to imply that there is a ongoing "influx" of smuggled 
Chinese cigarettes into the state, or that this is a "sign of things to come". 
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April 30, 1998 

The Honorable Orrin !latch 
Chairman, Committee on the Judiciary 
II nited States Senate 
Washing tun, D.C. 20510 

Dear Mr. Chainnan: 

I wanted to take this opportunity to thank you for holding this morning's hearing 
on the impact that an increase in tobacco prices may have on the proliferation uf 
tobacco smuggling and the creation of a black market for tohacco products in the 
United States. 

Like you, I am very concerned that a dramatic increase in tobacco prices could 
trigger a rapid increase in smuggling and the creation of a black market for tobacco 
products. Given the recent experience of the Canadian government and our own 
experience during the prohibition era, I feel it is impurtant that the impact of any 
suhstantial increase in tobacco prices be carefully reviewed and the: necessary steps 
taken to meet the challenges presented before any price increase is implemented. 

Therefore, I believe it is vital that a regulatury system similar to that proposed at 
this morning's hearing by Deputy Trt:asury Secretary Lawrence Summers be 
implemented prior to the effedive date of any tobacco legislation. Only by 
carefully regulating each step in the manufacturing, distribution, shipping and 
retail processes will law enforcement be able to successfully combat those who 
would attempt to profit through tobacco smuggling and black marketing. 

Additionally, I would like to stress that for any regulatory system to be successful 
in combating smuggling and black marketing, it is essential that federal law 
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enforcement agencies work closely with state and local law enforcement agencies . 
. Preventing the creation of a tobacco black market will be a difficult task, but one 
thatfederaI, state, and local law enforcement can achieve if we work closely with 
one another. 

Thank you for attention to this matter. If you have any questions, please do not 
hesitate to contact IACP's legislative staff at 703/836-6767. 

Sincerely. 

President 
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MAJOR CITIES CHIEFS 

The Honorable Orrin G. Hatch 
Chairman, Judiciary Commlt!ee 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

April 30, 1998 

The Major Cities Chiefs is a professional association of 
police executives representing the largest jurisdictions In the 
United Stales. The associatIon provides a forum for urban police 
chiefs, sheriffs and other law enforcement chief executives to 
discuss common problems essociated with protecting clUes with 
populatlons exceeding 500,000 people. Collectively, our associ
ation represents over 190,000 employees, of whom 159,000 are 
sworn officers, and serves a population exceeding 58,000,000. 

On behalf of the Major Cities Chiefs, I am writing to express 
our strong support for comprehensive tobacco legislation thet 
would prolect America's youth from the dangers of smoking. 

It is our understanding that several issues, concerning the 
legislation under consideration, has already been raised within 
your committee wilh respect 10 the polential of creating a domestic 
black markel or the smuggling of tobacco products into the United 
States. As law enforcement leaders, we understand the Import
ance that legislation be carefully crafted to eliminate these 
possibilities. However, we also believe that the safaguarding of 
America's youth from these empirically documented perils should 
not be diluted based upon specutation of What may occur. It Is our 
hope that sufficient safeguards will be included within this legis
lation to provide law enforcement with the tools necessary to 
combat this problem should it orise'. 

p, 02 
P. 2 
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We have a long standing professional relationship with both the Bureau of 
Alcohol, Tobacco and Firearms and the United States Customs Service and we 
will continue to assist them in any future roles they may have as a result of the 
passage of thIs legislation. 

ThanK you for your continued support of law enforcement, end If we can 
be of further assistance to you in this matter, please do not hesitate to contact 
me. 

cc: Chief Nell Behan (Retired) 
Director Mark G. Spurrier 

RBO/ae 

Sincerely, 

RUBEN B. ORTEGA, 
Chairman 
Major Cities Chiefs 

P. 03 

P. 3 
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MAJOR CITIES CHIEFS 

The Honorable Orrin G. Halch 
Chairman, Judiciary Committee 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

MayS, 1998 

Thank you for your Inqlliry conceming the Major Cities 
Chiefs poSition on the tobacco legislation. The information you 
have provided from your committee hearing was very 
infonnative. Your thoughts on this Issue were appreciated and 
will be shared with our members as we contfnue to review this 
legislation. 

It appears that the division between the alternaU~es 
currenUy under consideratlon continues to grow. The need 10 
increase taxation to cover the cost incurred by society as a 
result of using tobacco products Is clear, as Is the need to 
protect our youth from these known dangers. Your commiHee 
recei .. ed testimony from several law enforcement entities which 
apparently had different views on the potential for a black 
market on tObaceo products . 

We elearly understand the Importance of enacting 
legislation, carefully crafted, to eliminate any possibility of 
criminal misconduct. I concur with the belief that If taxation is 
excessive, it will drive the Interest for black markets. However, 
we also believe thai action needs to be taken .. We believe a 
balance can ba met by proceeding cautiously, with the inclusion 
of sufficient safeguards to provide law enforcement with 
appropriate resources, should they be necessary, but at the 
S8lT1e time generating the funds to accomplish the task of 
addressing the cost of lobacco use and prevention of youth 
using tobacco. 
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In addition, we hope that revenues derived as 8 result of any Increase In 
laxation be dedicated equally between the medical needs of persons as a direct 
result of smoking and to law enforcement's efforts in support' of after school 
programs for America's youth, as well as child care assistance for families at risk. 

Thank you for your continued support, and If I can be of further assistance 
to you, please do not hesitate to contact me. . 

ce: Chief Nell Behan (Retire) 
Director Mark G. Spurrier. 

Sincerely, 

CJL-
RUBEN S. ORTEGA, 
Chairman 
Major Cities Chiefs 

r. j 
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Tobacco Legislation Should Contain 
Tough Anti Black Market Provisions 

An effective licensing and enforcement system will minimize the impact of tobacco 
smuggling and ensure that smuggling does not compromise the central goal of reducing youth 
smoking . 

What does an effective licensing and enforcement system entail? 

To prevent black market activity, tobacco products should be regulated in a manner 
similar to the way the federal government has regulated alcoholic beverages for over 60 years. In 
other words, a system of licensing and enforcement should be in place to close the distribution 
chain for tobacco products and prevent smuggling. And just as states currently regulate alcohol 
retailers, states should have primary responsibility for licensing tobacco retailers. 

Under this system, only manufacturers, wholesalers, exporters, importers, distributors and 
retailers of tobacco products that hold a license or permit would be allowed to engage in those 
businesses. Licenses would be issued based on certain specified criteria and could be revoked or 
suspended for certain specified violations. Those conducting business without a license would 
be subject to penalties. Licensed entities would only be authorized to sell tobacco products to 
other licensed entities. The sale or distribution to any entity that is unlicensed would be 
unlawful. 

Additionally, legislation should require the marking, branding and identification of packages 
of all tobacco products intended for domestic distribution and for export so that they may not be 
diverted or smuggled in circumvention of the legitimate channels for distribution. Finally, any 
regulatory proposal should include penalty and administrative provisions that would allow for 
effective, efficient, and uniform enforcement of controls over the distribution. These measures will 
help ensure that tobacco smuggling is minimized and youth smoking is reduced. 

Why aren't existing laws adeqnate to address these issues? 

Existing Federal laws are aimed at collecting Federal excise taxes imposed on tobacco and 
at assisting States in their efforts to collect state excise taxes imposed on certain tobacco products, 
not at preventing black market activity. 

How does this closed distribution scheme prevent black market activity? 

A closed distribution system will ensure that products moving outside the legal channels of 
distribution can be easily earmarked and targeted for prosecution. This system would limit 
drastically smugglers' ability to enter products into a legitimate distribution channel. Potential black 
marketeers would not be able to move products through legitimate wholesalers or distributors. Nor 
will they be able to sell products to retail consumers at the local convenience stores or other licensed 
retail outlets. Instead, without a way to place contraband in the market legally, smugglers would 



have to sell cigarettes outside channels of legitimate distribution. This would be very risky and 
criminal provisions and penalties would act as a significant deterrent to persons contemplating the 
unlawful diversion of tobacco products. 

Does this proposal address cross-border smuggling? 

Ensuring that the distribution chain for tobacco products is closed at the border would also 
address cross-border smuggling. That is, the product may legally only be imported, exported, and 
sold by and through licensees. Recordkeeping provisions, which create an audit trail, and marking 
requirements will help ensure that smuggled tobacco products do not enter the legitimate domestic 
distribution chain. Also, specific criminal provisions should be aimed at deterring the unlawful 
cross-border smuggling of tobacco products. 

Would this system work to reduce youth smoking? 

Yes. Youth will be a primary target for black market distribution, as a result of increased 
restrictions on access. Creating a closed distribution scheme will ensure that tobacco products 
legally move only through the legitimate chain of distribution and will minimize black market 
distribution of these products. 

How would this system be funded? 

Industry licensing and registration fees would self-fund this system. Funding includes costs 
for administering the licensing system as well as investigating unlawful domestic and international 
trafficking in contraband tobacco products. 

Canada experienced a smuggling problem when they raised their excise tax. Why won't a 
similar problem arise under the McCain bill? 

In the early 1990s, Canada did have a problem with cigarettes being legally exported to the 
US and illegally smuggled back to Canada. There are several reasons to believe that this example 
does not apply to the US. 

• First and foremost, Canada did not have in place an effective licensing and enforcement 
system, as proposed above. 

• Second, smuggling became a problem in Canada because of the ease of access to alternative 
markets -- 80 percent of the Canadian population lives within a two hour drive of the U.S. 
border. The U.S. population is much more dispersed. 

• Third, sizeable cigarette taxes existed in Canada both before and after Canada's smuggling 
difficulties in the early I 990s, and thus smuggling in Canada does not seem directly related 
to price. 
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TOTAL EXPORTS Cigarettes Flne·Cut Total Valts 

• expressed In billions Equl~. (111) 

1980 1.01 om 1.02 

1981 0.94 0.01 0.95 
1982 0.96. 0.01 0.97 
1983 1.06. om 1.07 
1984 1.12 0.01 1.13 
1985 1.23. om 1.24 
1986 1.54 ~ 0.02 1.56 
1987 2.01 0.12 2.13 
1988 2.05 0.15 2.20 
1989 2.74 0.22 2.96 
1990 2.63 0.58 3.21 .. 100M. ') 
1991 6.55 - 2.40 8.95 
1992 10.06 \ 2.27 '1233 
1993 17.74 

" 
2.82 20.56 "iOt> "" 

1994 7.06 0.55 7.61 

Source: Slatistics Canada, Calalogue 32.Q22 Monthly. 
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Page 6. following the 1 st full paragraph, insert the following new paragraph: 

• Another important lesson from Canada is tl"1e role played by tobacco companies. Much of 
Canada's black market resulted from the startling Increase in the export of Canadial"l cigarenes to 
the U.S. even though the demand for Canadian cigarettes in the U.S. had not increased. From 
1990 to 1993, Canadian tcba"co companies increased their exports to the U.S. from about 3 
million cigarettes per year to 20 million cigarettes per year, After 1993. when lis talE C3tis coiled 
& J(."1:he exp'1rts returned to their original levels. Legislation should iMure that if U.S. tobacco 
companies engage In Similar tactics that they will get caught and that the pen tv will be greater 
thlm the potential gain from feeding a black ma1ket." 

U~;f)sil14J 
~ (~~()<D!AS {>f1 FV?e'tYl-evvj 
~JrpncJovdJ &1Y\J ~ . 

~ (oW C(~~~~ 
\ l f6 ~ rs-i--PO\UI () tvl Y '; 

1 !~ 



.. . 
ORRIN G. HATCH. UTAH. CHAIRMAN 

STROM THURMOND. SOUTH CAROUNA 
CHARLES E. GRASSLEY, IOWA 
ARLEN SPECTER, PENNSYLVANIA 
FRED THOMPSON, TENNESSEE 
JON KYl, ARIZONA 
MIKE DEWINE, OHIO 
JOHN ASHCROFT. MISSOURI 
SPENCER ABRAHAM. MICHIGAN 
JEFF SESSIONS. ALABAMA 

PATRICK J. LEAHY, VERMONT 
EDWARD M. KENNEDY, MASSACHUSeTIS 
JOSEPH R. BIDEN. JR., DELAWARE 
HERBERT KOHL. WISCONSIN 
DIANNE FEINSTEIN, CAUFORNIA 
RUSSELL O. FEINGOLD, WISCONSIN 
RICHARD J. DURBIN, ILLINOIS 
ROBERT G. TORRICELU. NEW JERSEY 

Cffinitw ~tBte.s ~cnBt£ 
COMMITTEE ON THE JUDICIARY 

MANUS COONEY, Chief Counse/and Staff Director WASHINGTON, DC 20510-6275 
BRUCE A. COHEN. Minority Chief Counsel 

April 28, 1998 

The Honorable Robert E. Rubin 
Secretary of the Treasury 
Washington, D.C. 20220 

Dear Mr. Secretary: 

As you discussed with the Committee's staff director, Manus 
Cooney, a few minutes ago, the Committee on the Judiciary is 
holding a hearing tomorrow to examine whether current 
congressional proposals on tobacco would provide new 
opportunities for black market sales. Last week, I invited the 
Acting Commissioner of Customs and the Director of the Bureau of 
Alcohol, Tobacco and Firearms to testify at the hearing. 

In response, we were recently contacted by your legislative 
affairs office indicating that the Administration would like 
Deputy Secretary Summers to provide testimony in place of your 
chief law enforcement officials at ATF and Customs. 

Mr. Cooney has discussed your concerns with me and I 
appreciate your personal involvement. I am sending this letter 
this afternoon to make my position clear on this issue. The 
President has signaled he wants to work together with the 
Congress on a bipartisan basis to develop comprehensive anti
tobacco legislation which can be enacted this year. I discussed 
this briefly with him and senior Administration officials at the 
White House yesterday. 

To be specific, I have been extremely concerned at what I 
perceive to be a lack of cooperation on the part of the 
Administration with the Committee's efforts to study the black 
market issue. Last week, the ATF was forced to cancel a 
Committee staff briefing at the request of the Administration 
only one hour before it was scheduled to begin. Similarly, I am 
told by more than one source that Customs was "called on the 
carpet" for providing us with a briefing. This does not seem to 
reflect the bipartisan spirit of cooperation which the President 
has indicated must characterize deliberations on anti-tobacco 
legislation. 

In addition, we are particularly interested in the testimony 
of your law enforcement officials, given recent letters we have 
received from the law enforcement community indicating a growing 



\ 
'1' 

concern about the potential for this legislation increasing 
opportunities for black market sales of tobacco products. This 
is an issue that the Committee takes extremely seriously, given 
the potential for new legislation, not properly crafted, to 
create "a new product line for organized crime" or an "entry 
market for drug dealers" in the words of several state Attorneys 
General. 

I have been made aware of your Department's interest in 
having Secretary Summers provide testimony with relevance to the 
price increases which would accompany current legislative 
proposals. I have read Secretary Summers' testimony before the 
Commerce Committee on this issue and am fully briefed on his 
views. However, in an effort to accommodate your interest, I 
have indicated to your staff that I would be willing to consider 
your request if your Department provided us well in advance of 
the hearing the model or the analysis upon which Treasury bases 
its estimates, so that we may study this in advance of the 
testimony. We made that request this morning, and now, four 
hours later, we have not had a response. 

In a further effort to accommodate your concerns, I have 
also indicated a willingness to schedule a hearing next week at 
which Mr. Summers would testify. That offer is still open, 
assuming your agency provides us with the necessary analysis 
prior to the hearing. 

I would like to work with you in a cooperative fashion. 
There is no need to turn a well-intended, serious examination of 
a legitimate issue into a partisan dispute. From the beginning, 
I have tried to work in a collaborative manner with Democrats on 
the Committee and in the Administration on this hearing. The 
response within the Committee has been enthusiastic and 
cooperative, and I am hopeful it will be the same within the 
Administration. 

S· ely, 

OGH/pkk 

cc: Senator Leahy 
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Q & A'I on Bluk Market ActivIty 

Q: I understand that there was ali enonnous smuggling problem in Canada when they raised 
their excise tax. Won't a similar problem arise with the Mc:Cain bill? 

A: There was indeed a large amount of smuggling of cigarettes into Canada in the early 
199Os. This was mostly in the fbnn of Can ad jan manufucturers legally exporting 
cigarettes to the U.S., and those cigarettes being illegally smuggled back into Canada. 

• 

• 

-

• 

• 

There are :live reasons to believe that this type of problem may not be as severe under the 
McCain bill or similar approaches. 

First, Canada is much smaller. 800/0 of the Canadian population lives within a two hour 
drive oftbe U.S. border. The U.S. population is more dispersed, making it more difficult 
to transport cigarettes entering the U.S. illegally from Canada. Moreover, ClIDlldians 
only smoke one-lenth as many cigarettes in each year as do their U.S. C:OllnteIparts, so 
small amounts of smusgJing have a noticeable impact on their tobacco market and would 
have none on ours. 

Second, si2eable cigarette tIDtes have existed in Canada before and since this smuggling 
episode. without stimulating significant smuggling. Indeed, the legi slative price increase 
to cigarettes from federal and provincial taxes in Canada in 1989, well before there was 
an increase in smuggling, was above the price increase in the U.S. that would remit under 
the McCain bill. The legislative price increase currently, after smuggling has declined 
again, is about the same as the price increase that would result from McCain. The 
legislative price increase in 1991-1992, when smuggling increased rapidly, was more 
than a dollar per pack bigher than what is contemplated under the McCain bill. 

Third, the McCain bill envisions Pil)'lJlertts made by a few manufacturers, not excise taxes 
collected from millions efconsumers, making enforcement an order of magnitude more 
simple. In the Canadjan scenario, manufacturen could avoid any assessment by 
promoting smuggling; indeed, there is Some .. vidence that the manufacturers were 
complicit in the growth in Canadian smuggling. Bnder the McCain proposal, 
manufacturers malce a payment whicb ~y cllDJ10t avoid by promoting smUggling. 

Fourth, smuggliug will be worst when the economy is perforIn1Jlg poorly, since there will 
be more unemployed individuals to participate in black market activity. In Canada, in 
1992-93 wh8l1 the amuggling problem peaked, unemployment was over II percent. Here: 
in the U.S. we have unemployment below 5 percent -- for that reason theze would be: less 
incentive for jllegal smuggling activity. 

Finally, and perhaps mest importantly, Canada did not have in place the type of effective 
licensing and enforcement regime that is advocated by the administration. When Canada 
introduced an aggressive enforcment regime after smuggling became a problem, along 
with a reduction in their tax rate, smuggling fell dramatically. 

~002 
[j/JQQ~ 
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Q: But won 't th~ be the SalQ.e scope for legal export and illegal reimport as in Canada? 

A: No, there will not. Canada did not maIk its cigarette packaging with "For EJeport OIlly" 
labels until after the smuggling problem of 1992-93, But this is an iIl1portant feature of 
the l'fOPOSed enforcement regime, whicli makes it impossible for legally eJqJOrted 
product!i to reenter the legitimate domestic distribution chain. 

Q; Then won't there be an incentive offshore operations to produce "look-alike" products 
that ean the.n be smuggled into the U.S.? 

A: A key fearure of cigarette demand in the U.S. is that our consumers only like 10 smoke 
doIn~cally produced cigarettes. Thus,:ruch offshore production could nDt happen 
without the complicity of the tobacco manufacturers, who would have to provide the 
labelling and ingredients to produce look··alike. and taste·alike, products. But it would be 
easy to track the effons ofmanufactUretS to legally or illegally tried to increalle 
production abroad and smuggle it into the U.S., through both enforcement md through 
simple measures of what brands of cigarettes are being smoked by U.S. consumers. Once 
caught, the manufacturers woUld face enonnous costs, both legally and politically. They 
are simply not going to take this risk. 

I4J 003 
@003 



tJ Cynthia A. Rice 04/21/9802:14:56 PM 

Record Type: Record 

To: 8ruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettIWHO/EOP, Cynthia Dailard/OPD/EOP 

cc: 
Subject: Hatch is planning a hearing on smuggling for next Wednesday (the 29th) 

Leahy's staffer called HHS, says that Hatch is planning a pro-industry hearing on smuggling for next 
Wednesday. Leahy's staffer says they want to be helpful, and want to know who we would 
recommend as a witness, either inside or outside the Adminstration. Yikes. 



Jerold R. Mande 

04113/98 10:39:35 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: 
Subject: Two thoughts on tobacco black markets. 

I want to remind you of two facts about tobacco black markets that you should pass on to 
reporters: 1) RJR was found guilty of creating black market trade in Canada. I will circulate a 
news article that describes what happened. 2) There is already almost a $1.00 tax differential on l 
cigarettes today within the U.S., due to the wide variation in state excise taxes on cigarettes. As 
of January, state taxes ranged from a low of $0.25 a carton in Virginia to $10.00 a carton in 
Alaska. 
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fin~l,STEWART/MURPHY/HARDY 
· .TORJ>.CCO 
APrU 18, 199B/Saturday Weekend News 
VT'rRT. 2.04 
r' 

.J 
NO BLUELINE 

"W9rried by cigarette industry warnings tl'lQt r5t1tokcn,.; "nc:l n,t.,i 1 ers 
would turn to a black murket if l.hp. price of a pack went up $1.10 as 
piQPosed by a bill before Congress ... the Clinton administration is prepari~g 
legi'slation that would regulate the entire cli!'lt:ribution chain for tobacco 
products. . 

. CBS News has learned the proposal' would require all manufacturers, 
importers, exporters and wholesalers of tobacco to be licensed ... and 

· {cil' Lhe tens of thousands of small reL'ailers who sell cigarettes ... to 
register wi th .... 

VO/GRAPHIC #1: 
.... the Bureau of Alcohol, Tobacco and Firearms. 

· Details include a L'equi l'ement that cigaret.te distributors "keep records 
.. (ensuring) an adequate audit trail" of their products. 

· . -- and there would be "criminul pen,~lL.ie~J" "fineR" and "forfiture 
provisions" in the event black market cigareLLes are discovered in a store. 

' .. 'GRAPHIC OUT 

VO 
Sources tell CBS News the provisions would l,-equiL'e the hiring of an 

~dit-ional 200 to SOO federal agents ... mostly in the I\TF and Customs. 

~O 

,Sen. John McCain who is the auLhor of the tobacco bill ... says he hasn't seen 
· the proposal, but it worries him. 

SEN. JOHN MCCAIN/R-AZ 
"I think that if there a proposal. t~at had a significant affect on 

· S.mall businessmen and women around America - "uch as requiring some 
kind of registration and inspections - that would be resisted in 
Congress. " 

VO/GRAPHC #2: 
Tobacco industry spokesman Scott Willi"HlIS sajd t.oday he wasn't surprised by 

the proposlll: "it's an admission by the Clinton administration that 
the threat of a black market ... is real." 
GRAPHIC OUT 

VO 
How real however is unclear ... even if taXL'ci were l'aised $1.10 a pack ... that 
would still make cigarettes cheaper in the Unit.ed States than in other 

. countries which don't suffer a Significant black market problem . 

. JIM STEWART/CBS NEWS 
The administration seems to be positioning itself to counter any 

al1d every argument by big tobi:<CCCl that a big new tax and a 
·.,.-,-'prehensive settlement just won't work. This is Olle. t.act.ic, however, 
~.~h a lot of risks. Requiring Mom and Pop grocer to register with 

... the ATP ... comes awfully close to establishing what no one wants to 
6.ee com eout of the tobacco deal ",' a national tobacco pol ice, 
· Jim Stewart CBS News Washington 

~0·d 
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Jerold R. Mande 

04/30/98 06:44:06 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Canada/smuggling briefing 

There will be a briefing on Mon. at 11 :45 in 211 by David Sweanor from Canada's Non-Smokers' 
Rights Association on Canada's experience with cigarette smuggling. Canada was forced to roll 
back its tax increase because of problems with smuggling. Sweanor testified before Hatch today 
and will be testifying before Conrad on Monday afternoon. He will: reveal the facts and myths 
about cigarette smuggling, discuss what works and what doesn't work to combat smuggling, and 
he will tell us about the tobacco industry's role in smuggling cigarettes in Canada. 

The following is an excerpt from an 8/25/97 NYTs story on smuggling: 

Assault on Canada 
Higher Taxes Set Off A Lucrative Trade 

It was a rainy day at a salmon-fishing resort in British Columbia in 
September 1995. Les Thompson, an R. J. Reynolds salesman, was sitting around a 
fireplace with some of his customers. 

Unbeknownst to Mr. Thompson, one man was an American informant. And according 
to court records unsealed in Syracuse on Aug. 13, he later described to a grand 
jury how the conversation took an intriguing turn -- right into a discussion 
about smuggling cigarettes into Canada. 

One document -- an affidavit from a Federal law enforcement officer -- quoted 
. the informant as saying it was clear Mr. Thompson knew the dealers were selling 
the cigarettes to American Indians who smuggled them across the St. Lawrence 
River. 

The informant said Mr. Thompson chided the dealers that if they did not keep 
better sales records, he would start selling directly to the Indians. And on 
another day when one guest fell ill on a fishing boat, Mr. Thompson joked that 
the man "should be used to the water from hauling the cigarettes," theaffidavit said. 

As raw as it might seem, industry critics and law enforcement officials say 
this episode was just the latest in a chain of evidence that the tobacco 
industry fueled a smuggling assault on Canada in the early 1990's. 

The smuggling took off after Canada raised taxes several times largely to 
discourage cigarette consumption, one of the first countries to try this 
approach. Beginning in 1982, its taxes became increasingly stiffer. By 1992 a 
pack cost about $4.50 (United States) in Canada, compared with slightly less 
than $2 in the United States, making the situation ripe for smuggling. 



Canadian health researchers think consumption did fall because of the taxes. 
And Canada's top three tobacco companies -- each affiliated with either Philip 
Morris, Reynolds or B.A.T. -- lobbied to repeal them. 

The taxes did not apply to exports, and the companies started shipping large 
amounts of Canadian brands, like Players and Export A, to the United States even 
though few Americans smoke them. 

Where once only a tiny portion of the cigarettes made in Canada had been 
exported, that total jumped to a third by 1 993, with the bulk going to upstate 
New York and other border locales. Reynolds also began making Canadian brands in 
the United States and shipping them to dealers in border states. Most quickly -
found their way back into Canada through smugglers. 

None of this was any secret in Canada. The industry "absolutely" knew that 
most of the exports were being smuggled back, Michel Descoteaux, a spokesman for 
Imperial Tobacco Ltd., which is partly owned by B.A.T., said in an interview. 

But Mr. Descoteaux said this was not the industry's fault. "We had warned the 
Government for years that when the taxes were increased, there would be 
smuggling. " He also said Imperial was simply "shipping cigarettes in response 

to orders" by American dealers. "What would you have us do?" -
Still, by Februar 1994 the smu gling had become so intense that Prime 

Minister Jean Chretien was forced to start ro mg ac t e taxes. e act 
is," he said then, "that the Canadian tobacco manufacturers have benefited 
direcfTy from this illegal trade." He said they had "known erfectl well" what 
was appening and added, " believe they have not acted responsibly, " 

Since then, two criminal cases have reinforced what he said. Federal 
undercover agents in New Orleans recorded talks with two Brown & 
Williamson sales managers in 1994 as they arranged shipments of Imperial 
products that were supposed to go to fishing vessels but were really smuggled 
back into Canada. Both men have since pleaded guilty to Federal charges of 
aiding smugglers. 

Court documents show that one of them, Michael 1. Bernstein, told an 
undercover agent that a sales official at Imperial had agreed to supply 
cigarettes for the smuggling as long as each order was kept small. 

The documents quote Mr. Bernstein as saying the Imperial official would "go 
along with that." But, Mr. Bernstein cautioned, "he assured me that if and when 
we get snagged with the packet of stuff anywhere in Canada, they're going to cut 
me off." 

Mr. Bernstein also told investi ators that se Ii of 
Brown Williamson's marketing strategy. Brown & Williamson and Imperial 
officials have denied this, and Federal prosecutors recently closed the case 
without bringing additional charges. 

The second investigation, centered in Syracuse and in Canada, is now raising 
similar questions about Reynolds. 

,. 



The grand jury in Syracuse indicted 21 people in June on charges that they 
were involved in smuggling $700 million worth of cigarettes and alcohol 
through the St. Regis Indian Reservation in upstate New York from 1 992 through 
1996. Court documents state that some dealers regularly bought cigarettes from 
Reynolds and resold them -- usually for cash -- to members of an Indian tribe, 
who slipped them into Canada. 

Affidavits by investigators in both countries show that Reynolds routinely 
entertained the dealers at the Sonora Island Resort in British Columbia, where 
the company sponsored an annual fishing tournament. One dealer told an informant 
last summer that he was about to take 12 to 14 associates to the tournament and 
that Reynolds was going to pay a $10,000 entry fee for each of them. 

Reynolds says it does not condone smuggling and would not comment on the 
investigation. Mr. Thompson did not return calls for comment. 

But David T. Sweanor, an antismoking advocate in Canada, said the industry 
"basically played Canada for a banana republic and got rewarded for it." 
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Congress Warned of Black-Market Risk 
If It Boosts Cigarette Prices Too High 

By JEmIEY TAYLOR 
Staff Reporter a/TifF. WAI.L STRF.F.TJUURNAL 

WASHINGTON - In crafting tobacco 
legislation, Congress.should avoid raising 
cigarette prices so much that a black 
market springs up to sell them more 
cheaply, law-enforcement officials told a 
House subcommittee. 

The group,lncludlngrepresentatives of 
the Royal CRnadtan Mounted Police and 
the U.S. Bureau of Alcohol, Tobacco and 
Fi ... ,anrlS.' testified that 

undel'llge 
smoking. Smuggled cigarettes from the 
U.S. ~ured across the bOrder, undercut· 
t1ng e goal of reducing IRhacco consump
tion, the Witnesses said. 

"By ,early 1994, it was estimated as 
much as' 40% of the Canadian dDmestic 
tobacco market Was being s!llIlIlied 
through smuggling," said Sgt. Alain 
Giroux or the Canadian Mounted Pollee. 
That lead to an Increase In vlDlence associ, 
ated With smuggling and in the inv e-
ment organ . ' 

ac ty prompted a major crack· 
down on smuggling along the Canadian 
border by the Mounties and U.S. law-en
forcement agencies, he said, pll!!..!...!!!l1-

, back of the cigarette-tax increases. 
WIiIle public-health offlcullS say price 

increases are the single most effective way 
to reduce teenage smOking, Republicans in 
CongTess have frequently warned that a 
big increase or an attempt to ban ciga-

rettes would quickly result in a booming 
black market. The proposed $368.5 billion 
national tobacco settlement that CongTess 
is considering would provide a 62-cent per·' 
pack price increase, which the industry 
contends Will grow to, more than S1.50 a 
pack after retailer and wholesalers tack on 
their profit margins. . 

Yesterday's testimony before the Com
merce Health and Environment subcom
mittee bolstered Republicans' argument, 
although Mr. Giroux noted that the border 
crackdown, has allDwed some Canadian 
pmvtnr.rR In. hrICln hH'I"C'UNhIK (uhlle'('" 
tuxes without II corresponding increase in 
smuggling. 

Moreover, a 
cial the 
~ 

C. York State attorney gen-
eral. 

The health-care subcommittee and Its 
parent panel; the House Commerce Com
mittee, are holding hearings on various 
aspects of the proposed tDbacco settlement 
as a prelude tD the expected enactment Df 
comprehensive legislation next year. Sen- , 
ate hearings have already concluded, and 
both houses are expected to begin drafting 
legislation in January. 
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Tax Report - This provision also is II/!T)/ popular in 
sections 0/ Narth Carolina that host 
furniture'industry con/emu;es. 

A Special Summary and Forecast TAX.LAW COMPLEXITY angers many 

I A 1
0£ Federal and State Tax experts. The new law is "a slap in the lace," 

says G. Fred Streuling, head 01 the tax·pol· 
Developments icy and simplification committee. 01 the 

tax division of the American Institute of 
ROCK STARS TANGLE with the IRS Certified Public Accountants. MI'. Streuling, 

overdeductlngwUdonstagecIothtng. also a Brigham Young University account· 
Musicians and singers often wear un· ing prolessor, says "It's hard to under· 

usual clothes during performances, bul does stand" how lawmakers who only one year 
their garb qualify as an ordinary and neces· earlier -were appealing lor simplicity could 
sary business expense? This was one 01 have approved such a measure. '. 
several taxing questions In a case involving 
Stevie Nicks 01 the legendary group Fleet· . SUGHTLY BEHIND SCHEDULE: A taw 
wood Mac. She said her nowing onstage enacted in 1996 required the Treasury to 
attire "is not suitable lor ordinary wear." send a report to Congress by Jan. 31 this 
She adds that much of it Is discarded alter year on whether to recommend changes in 
concerts because it "simply cannot be reo the law on couples' joint tax liability. The 
used, given the energy levels" of her per· Treasury said late yesterday it is "/inaliz· 
lormances and "the heat generated on stage ing" the report, 
from lights and physical exertion," 

George G. ShOrt, a California lawyer, BOOKS AND STUDIES proliferate on 
says a "tentative setUement" has been how to overhaul the tax system. The Senate 
reached with the IRS on this and other Finance Committee ptans to hold hearings 
issues, such as deductions for a home ollice on the subject next year. The General i 
and a personal manager. He declines to Accounting Office, a congressional invest!· . 
elaborate, and the IRS says It can't com· gative agency, will issue its own study early . 
menl. In a separate case, the Tax Court next year, says Lynda Willis, director 01 tax 
recently allowed a musician touring with polley and administration issues. 
Rod Stewart to deduct only $200 of $695 in 
"stage clothes," holding that most 01 the . PROBLEM'SOLVING SESSIONS at the 
items were "adaptable for general and IRS attract warm reviews, . 
personal wear." This month, the IRS is holding iL. second 

Till! jud{/(' rrjpt'(rt!tu'Y drfl"dirnl fo" mlllul of fJlllhh'm-:mlvillJ,:' fnfliIDS nrHillullht! 
1I'1'IIU",·SllluItTII'f'/,r. !'Jlliuli. wlll'rl' "Hie-ill Is sll IIUWII willi lax 

l'aYI:r.; in all crrurl to l'l~suJYI! dlsplltes. 
1'111:: TAX IIURDI::N grows heavier for. Senate Finance Chairman William V. Roth 

many families, a report says, Jr.. who berated the IRS in September 
Despite all the talk about cutting taxes, following disclosures 01 tax·collection 

the median· income family's total federal, abuses, praises the forums and says 
state and local tax burden rose again this "many" people lound last month's sessions 
year, says the Tax Foundation, a nonprofit helplul. The Delaware Republican will join 
research group in Washington, Senior ~con· IRS rcnnml .. loner CharieR Ros.oW lodny in 
urnl'" CIRln' M. IItlllz clt~tI IWO lIulUl WlhlllllglOlI at U pl'Ublem-solvlIIl:: sesshm. 
laclors: growth ollederai payroll taxes lind Although a lew taxpayers complained of 
general increases In state and local taxes. difficulties reaching the agency to get de' 

During 1997, total stale and local taxes tails 01 meetings, most reaction has been 
represenled nearly 13')', 01 the median lam· lavorable, The IRS today will release results 
ily's inC'tlmtl, thr rPllnrl sn)'s. Thill W:IS a IIf:1 f'IISIHlIlI'r'sl'l"vil'l' SIII'V,'V IIf 111111'1' Iliall 
n'/'uJ'lI:1I111 lip rrlllll I J.!,";. lu J!IH~,. h"tivillll:.1 :I .. uNtlll'lIl,I!' whll IIM,lt "arl'ill IIII' NIlV I~, 
/c'd"I';11 11I1.Y1'II1l taXt'S, whirl! lillY IIII' ~lIdl I'wld. ThL' tillI"Vl!Y, dl'Yt!lulll'tI i111t1I'valllalt'/1 
programs ali Social Security and Medicare, ; by an outside firm, shows the IHS got 

. totaled 7.3'7< of median family income, well, an overall rating 01 6.46 on a scale 01 I to 7, 
above the2'7devel in the mid·1960s. with seven as the highest rating 01 "com· 

pletely satisfied." 
A POPULAR TAX BREAK survives Can' More than 75% Of those responding 

gress's ax, I gave the IRS /he top rating o/seven. 
Congressional ellorts lailed once again 

this year to repeal the "14-day rule." This BRIEFS: Rep. Charles E, Schumer, a 
provision allows people to rent their resi· New York Democrat, introduces a bill that 
dence for 14 days, or less, each year without would let taxpayers get a receipt itemiZing 
owing any income taxes on the rent. This how the government spends their income
rule applies no matter how much rent is tax payment. ... Still missing your 1996 
charged . ..rncome from.a rental for more lederal income-tax refund check? CalII·BOO· 
than 14 days Is fully taxable, 829·1040, an IRS official says, Nearly 100,000 

Advocates 01 repeal argued that the refund checks were returned by the Postal 
exclusion is unjustified, especially since Service as undeliverable. 
there is no dollar limit. and that the reve' -TOM HF:RMAN 
nue coultJ btl U!it'd fur hruuul'r lux CIII!'I. 
ConKress's Joint Tax CommiUee estimated 
that repeal of the proVision would raise 
about SI23 million over five years. Oppo-
n~nts of repeal inc!uded Rep. Charlie Nor· 
wood, a Georgia Republican whose district 
includes Augusta, home 01 the' Masters gall 
tournament. 
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II·' .' VIDEO MONITORING 
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(BKGD MUSIC IN) GEORGE WEISE; I'm 
(he tormer commissioner 

But that's c)(actly what will 
n8.DPen 

to $5 a pack. 

unregulated accoss 10 cigaronos. 
In310ad of address1ng 1110 problem 

.. ,', 

PRODUCT 
MlRKET 
PROGRAM 
CODE # 
TITlE 

Tobacco Resolution Proposal 
Network 

LENGTH 
STATION 
DATE 
TlIVE 

:30 
CNN 
04/30/98 
9:39 PM 

Larry King Live 
9804-8558 
George Weise, Cigarette Black Mark 

of the U.S. Customs Service. 

if Washington raises 

And wfth the black markel. 

of underaged smOking, Washington 
IS about to create a huge, new law 
enforceml';!nl prOblem. 

And the last thing we neod in this 
country is a black market in 
cigarettes. 

Cigarette prices 

children will have 

MALE ANNCR: If you're concerned 
whp.re Washington is headed, call 
I 800343-3222 (MUSIC Oun 
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tinitcd ~ta[ts ~rnatL~ 
FIW(l(UN ;, fIOU(, tir/l# DfRECTDR AND am: CO~ 

".",,-,:. A. ,. ... T'I'ERIiCN. MINORITY 1iTAA'" ~OR.MID CI-4IEF COUNS(L 

The Honorable Arlen Specter 

COMMrnEE ON FINANCE 

WASHINGTON, DC 205'~2OO 

March 11,1999 

Chairman, Appropriations Subcommittee 
on Labor, Health and Human Services, and Education 
711 Hart Office Building 
Washington, DC 20510 

The Honorable Tom Harkin 
Ranking Member, Appropriations Subcommittee 
on Labor, Health and Human Services, and Education 
731 Hart Office Building 
Washington, DC 20510 

Dear Senator Specter and Senator Harkin: 

We understand you will be holding a hearing on Medicaid third party liability as it 
relates to recovery of tobacco settlement funds in your subcommittee.on Monday. 
As Chairman and Ranking Member of the Committee on Vmance, we object to 
this incursion into our committee's jurisdiction. 

The amendment offered by Senator Hutchison and adopted during the markup of 
the emergency supplemental bill fundamentally rewrites Medicaid law. Medicaid 
changes can have enormous financial consequences for the federal govetlUIlent 
and deserve to be considered in the appropriate committee of jurisdiction. In 
addition, the Hutchison proposal alters the balance of delegated responsibilities 
between the federal government and the states in the operation of the Medicaid 
program. The Finance Committee needs to consider the precedent at stake. 

The Finance Committee will continue to exercise its sole jurisdiction over 
Medicaid. lfthe emergency supplemental bjll with the Hutchison amendment 
does not move forward, it would be our intention to reschedule our hearing on 
Medicaid and tobacco recovery, with a view to marking up the Hutchison bill. 

Sincerely, 

... , 
William V. Roth, Jr. Daniel Patrick Moynihan 



Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 
cc: See the distribution list at the bottom of this message 
bee: 
Subject: Re: House Supplemental and tobacco ~ 

meehans folks tell me it was not made in order at rules for the floor so it looks like a conference 
fight. also they are dropping their bill today. 
Cynthia A. Rice 

tJ Cynthia A. Rice 03/23/99 05:54:04 PM 

Record Type: Non-Record 

To: FOLEY_M @ A1 @ CD @ LNGTWY, Lisa M. KountoupeslWHO/EOP 

cc: 
Subject: House Supplemental and tobacco 

Is there any new information about the House Supp and tobacco? Last we knew the Bliley bill was 
not in ... 

Message Copied To: 

ioleLm @ a1 @ cd @ Ingtwy 
Elena Kagan/OPD/EOP 
Joshua Gotbaum/OMB/EOP 
Daniel N. Mendeison/OMB/EOP 
Caroline R. FredricksonlWHO/EOP 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 

cc: J. Eric Gould/OPD/EOP, Tanya E. Martin/OPD/EOP, Jonathan H. Schnur/OPD/EOP 
Subject: Tobacco recoupment language with IDEA 

med_idea.wpd Here's the Chafee language with tobacco prevention at 20% and IDEA at 37% (see 
bottom of page 2). 

With state tobacco settlement funds et about $8 billion a year, this would add $3 billion a year in ) 
federal funds to IDEA. According to figures Tanya got from OMS, an additional $11 billion would 
need to be added to reach a federal share of 40 percent. 

Current spending: federal govt pays $4.3 billion or 11 % of about $39 billion in cost. \ 

With this amendment: federal govt pays $7.3 billion or 19% of about $39 billion in cost. ) 
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Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: Tobacco recoupment language with IDEA ~ 

I'd recommend one change to the IDEA legislative cite (in bold below): 

"(iii certifies that at least 37 percent of such amounts received during the fiscal 
year will be expended on activities required by the Part B of the Individuals with Disabilities Act (20 
U.S.C. 1411 et. seq.). 

"Part B" is the specific section that covers the provision of funds to states and school districts to 
help pay for the additional costs of services that are needed to educate children with disabilities. I 
recommend limiting the above cite to Part B -- if the entire bill is referenced states could direct 
these funds to personnel training, infant and toddler intervention programs -- and a host of other 
good things that are not directly related to the (up to 40%) federal commitment to help states and 
local school districts with funding for special education services. 

Message Copied To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Laura EmmettlWHO/EOP 
J. Eric Gould/OPD/EOP 
Jonathan H. Schnur/OPD/EOP 
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Record Type: Record 

Tanya E. Martin/OPO/EOP To: 
cc: 
bee: 

See the distribution list at the bottom of this message 

Subject: Re: Tobacco recoupment language with IDEA lli:J 

~ 
med_idea.wPThanks -- here's the language with the change 

Tanya E. Martin 

ffi·JJ ! 

LC'-L._ Tanya E. Martin 
j, .. ' 03/12/99 01 :06:31 PM , , 
Record Type: Record 

To: Cynthia A, Rice/OPO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: Tobacco recoupment language with IDEA ffib 

I'd recommend one change to the IDEA legislative cite (in bold below): 

"Iii) certifies that at least 37 percent of such amounts received during the fiscal 
year will be expended on activities required by the Part B of the Individuals with Disabilities Act (20 
U,S,C. 1411 et, seq,). 

"Part B" is the specific section that covers the provision of funds to states and school districts to 
help pay for the additional costs of services that are needed to educate children with disabilities, I 
recommend limiting the above cite to Part B -- if the entire bill is referenced states could direct 
these funds to personnel training, infant and toddler intervention programs -- and a host of other 
good things that are not directly related to the (up to 40%) federal commitment to help states and 
local school districts with funding for special education services, 

Message Copied To: 

Bruce N, Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
Laura Emmett/WHO/EOP 
J. Eric Gould/OPO/EOP 
Jonathan H, Schnur/OPO/EOP 



Modified version of Chafee recoupment bill with funds for IDEA 

A BILL 

To amend title XIX of the Social Security Act to permit the Secretary of Health and 
Human Services to waive recoupment under the Medicaid program of certain funds 

received by a State from manufacturers of tobacco products if a State uses a 
portion of such funds for tobacco use prevention and reduction programs. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

Section 1. Short Title. 

This Act may be cited as the " ___ Act of 1999". 

Section 2. Findings. 

Congress makes the following findings: 

(1) Tobacco products are the foremost preventable health 

problem facing America today. More than 400,000 individuals die each year as 

a result of tobacco induced illnesses and conditions. 

(2) Virtually all new users of tobacco products are under legal 

age. Every day, 3,000 young people become regular smokers. Of these children, 

1,000 will die prematurely from a tobacco-related disease. 

(3) Tobacco products are inherently dangerous and cause 

cancer, heart disease, and other serious adverse health effects. 

(4) Medicaid is a joint Federal-State partnership program 

designed to provide health care to citizens with low-income. 

(5) On average, the Federal Government pays 57 percent of the 

costs of the Medicaid program, and no State must pay for more than 50 

percent of the cost of the program in that State. 

(6) The comprehensive settlement of November 1998 between 

manufacturers of tobacco products (as defined in section 5702(d) of the 

Internal Revenue Code of 1986) and States, and the individual State settlements 

reached with such manufacturers, include claims arising out of the Medicaid 

program. 

the funds 

(7) It is in the interest of the public health to target a portion of 

received by States as a result of such settlements towards combating 

Page 1JI 



the problem of youth smoking. 

Sec. 3 WAIVER OF RECOUPMENT UNDER THE MEDICAID PROGRAM OF 

TOBACCO-RELATED FUNDS 

(A) IN GENERAL-Section 1903 (d)(3) of the Social Security Act (42 U.S.C. 

1396b (d)(3)) is amended-

(1) by inserting "(A)" before "The"; and 

(2) by adding at the end of the following: 

"(B) The Secretary shall waive the applicability of subparagraph (A) and 

paragraph (2)(B) with respect to amounts recovered or paid to a State as part of 

the comprehensive settlement of November 1998 between 

manufacturers of tobacco products (as defined in section 5702(d) of the Internal 

Revenue Code of 1986) and States, or as part of any individual State settlement 

or judgement reached in litigation initiated or pursued by a State against one 

or more such manufacturers, if, with respect to a fiscal year, the Governor or 

Chief Executive Officer of the State-

"(I) certifies that at least 20 percent of such amounts received during 

the fiscal year will be expended on activities to reduce tobacco use described in 

subparagraph (C); and 

"(AA) includes as part of such certification a written description 

of how such amounts will be expended; and 

"(BB) supplements and does not supplant the level of funds 

expended by the State in 1998 for similar activities in the State, as 

defined in subparagraph (E); 

and 

"(ii) certifies that at least 37 percent of such amounts received during 

the fiscal 

year will be expended on activities required by Part B of the Individuals with 

Disabilities Act (20 U.S.C. 1411 et. seq.). 

"(C) For purposes of subparagraph (B)(I). activities to reduce tobacco use 

consist of tobacco use prevention and reduction programs, including

"(I) counter-marketing and counter-advertising; 

"(ii) school and community-based education and prevention programs; 

"(iii) smoking cessation programs (including training for health care 

Page 2JI 



:1~ea.WPd 

professionals and providers on how to conduct such programs); 

"(iv) enforcement of laws relating to tobacco products; and 

"(v) evaluation and surveillance of the effectiveness of such programs 

and activities. 

"(D) Nothing in subparagraph (B) shall be construed as limiting the authority 

of the Secretary under this title to-

"(I) require reports and conduct investigations to ensure that a State is 

complying 

with a certification submitted under that subparagraph and clause (iii) of that 

subparagraph; or 

'(ij) limit or deny Federal payments under this section to a State that 

has failed to so comply. 

"(E) Funds described in subparagraph (B)(i) shall be used to supplement not 

supplant other Federal, State, or local funds provided for any of the purposes 

described in subparagraph (C) and shall not be used as State matching funds. To 

receive funds under subsection (B)(i) States must demonstrate a maintenance of 

effort. This maintenance of effort is defined as the sum of --

(i) an amount equal to 100 percent of Federal fiscal year 1998 State 

spending on the programs under subparagraph (C) and 

(ii) an amount equal to the product of the amount described in paragraph (1) 

and 

(AA) for 1999, the lower of -

(I) general inflation as measured by the consumer price index for 

the previous year; or 

(II) the annual change in the Federal appropriation for the 

program in the previous fiscal year; and 

(BB) for subsequent fiscal years, the lower of -

(I) the cumulative general inflation as measured by the consumer 

price index for the period between 1998 and the previous year; 

or 

(ii) the cumulative change in the Federal appropriation for the 

program for the period between fiscal year 1998 and the 

previous fiscal year. 

The maintenance-of-effort requirement in paragraph (i), and the adjustments 

in paragraph (ii), apply to each program identified in paragraph (i) on an 
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Dear Senator: 

I am writing to express the Administration's strong opposition to the provision approved last 
wook by the Sonate Appropriations CommittllC 118 part efthe FY1999 ISi1pplcm.cntal 
appropriations bill that would prohibit the federal government from recouping its share of 
Medicaid funds included in the states' recent settlement with the tobacco companies. The 
Administration is eager to work with the Congress and the states on an alternative approach that 
ensures that the Me! a1 slim e of these funds i.' used to reduce youth smoking and for other shared 
state and national priorities. t1 foG ' :.- \ _. Lr _, j 

. (~SW()'I\~\10' nVIAr< 1'r' 
Under the amendment approved by the committee last week!Jldt' a single penny of tobacco 
settlement funds maid have II! ho-lI8«\ to reduce youth smoKing. The amendment also would 
have the practical effect of foreclosing any effort by the federal government to recoup tobacco
related Medicaid expcnditlire6 in the future, without any significallt review alld SC'mti.ll), uf Ihi~ 
important matter by the appropriate congressional authorizing committees. 

Section 1903(d) of the Social Security Act speCifically requires that states reimburse the federal y~ 
government for its pro-rata share of Medicaid-related expenses that are recovered . ty 
Ca6CS involving third parties. Thc federal share ofMcdicaid cxpenses raug III 50 peccc1l110 

77 percent, depending on Jb,e ~te. States routinely report third-party' llity recoveries as 
required by law. In UlIJ'T,'101 example, states recoverntsome ~ million from third-party 
claims; the federal share of these recoveries was ~'t&i'lion. Estimates f~r P'¥1998 life $643"" 

. ., .. . Du<v1H I~ P Ir< 'rt'r;~'0 i 
~ ¥f~v's if'(e<-<y".9~ ,S ""oy, f.ovn sv-J,-th.'f'Jl ~",:"t-'(Li ,,*9;f;, (CCC(/cvi(~ 

Despite recent arguments y those who would cede the federal share, there IS considerable 
evidence that the state suits and their recoveries were very much based in Medicaid .. In fact, in 
1997, the states of Florida, Louisiana and Massachusetts reported the settlement with the Liggett 
Corporation as a third-party Medicaid recovery, and a portion of that settlement was recouped as 
the federal share. 

Some also have argued that the states are entitled to reap all the rewards of their litigation against 
the tobacco industry and that the federal govemmeJlt can always sue in the future to recover its 
share of Medicaid claims. This argument contradicts the law and the terms of the recent state 
""lll=t:nl. Al;" Ul"llcr uf l"w, Ill" fcd,mu guvernment is not permitted to act as a plaintiff in 
Medicaid recoupment cases and was bound by the law to await the states' recovery of both the 
state and federal shares of Medicaid claims. Further. by releasing the tobacco companies from 
all relevant claims that can be made against them subsequently by the states, the settlement 
effectively precludes the federal government from recovering its share of Medicaid claims in the 
future tluough the e.stavli~hed .tatl1tury lll<;;chau.i~uL The llIm:mlment included in the Senate 
supplemental bill will foreclose the one opportunity we have under current law to recover a 
portion of the billions of dollars that federal taxpayers have paid to treat tobacco-related iliness 
through the Medicaid program. 



',-

The President has made very clear the Administration's desire to work with the Congress and the 
states to enact legislation that resolves the federal claim in exchange for a commitment by the 
states to use that portion of the settlement for shared priorities which reduce youth smoking, 
proteot tobacco flUlllcrs, I15sist children IUld promote public ht:a.l.th. I would urge you to oppose 
efforts to relinquish the legitimate federal claim to settlement funds' until this important goal has 
been achieved, 

Sincel~ly, 



\- . 
YJHI-99 09;21", FrOlll-COlllERCE COIDIITIEE DEIilCRATIC STAFF 2022251990 

To:. I, - .... , - < r"t. 1.M.<AA.J<'1 

T-513 P.OZ/03 F-333 

The HonOl1lble Torn BIi\ey 
Chairman 
Committee on Commerce 
2125 Rayburn House 0fIic:e Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

11.iP. _DUljt Df D.rprrtltntillitltll 

Q!:onnnittee on €ommertr 
il40m :.Il:l5. 3i\apburn jb\lll'" 1/))1"" JliIllilbll ;l 

UiIllUlbinglun, D€ 20515-6115 

March 16, 1999 

I am writing in regards to the Senate AppropriatioRll Committee' & approval : !: an 
emergency spandins bill with 8 rider that would prevent the federal goverrunent fi"on . claiming any 
roth., $246 billion tobacco settlement with the States. The Federal GovlllllllU:llt ha, a statutory 
obligation to recover some oflhis settlement. In addition, I am exueme\y conceme,: by this 
unonhodox move to change the authorizing language of the Medicaid program. whi !:h has long 
been under the jurisdiction of the House Commerce Committee. 

On average, the Federal Government contributes 57 percent of !he dollars tl"llt the States 
spend their Medicmd programs, and, consequently, the Federal Government is entit, 1>11 to 
approximately 57 percant of the tobacco settJemanl that is related to Medicaid exp<' . ditures. The 
S181e, arsue that !hoy are entitled to the fuJllIJIlount of the settlement because they :Utiated the 
lawmit. The IlIJlguage in the Medicaid statute maimains thai the State, have the re. l'Onsibility "to 
a~rtain the legalliabi!ity ofthlrd parties. .. to pay for care and services received umer the [State's 
Medicaid] plan." In tum, Ihe Stales are required to credit the Federal Government 'or its share of 
Medicaid expenditures recave.-ed from liable third parties. There is no reason to bl:ieYe that this 
requirement would notllPPly to the tobacco senlernent_ 

The States also argue that becauae the settlement language did not specUy \ ,hich ponion 
of the amount is intended for Medicaid expenditures, the Federal Govemment has , .0 statutory 
claim on the money. This is a weak argument. Medicaid claimli were indillPUtably It the core of 
the Stale8' IitigstUm. A June 1997 memo from the Attorney General oflndiana to inc other Stale 
Anameys GenerBI explains that "States lire in the business of administering Mcdilll ill. and 
Medicaid reimbursement WB!I the primary element of damages fur QlQst, if not aD, ~ ,ring SUItes. n 

In addition. the States have explicitly waived in the settlement language any right 1, I further 

t .. ) .. I,~~W f'oI.' 
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The Honorable Tom Bliley 
Page 2 

recovery ofheallh care expenditures, thereby closing the door to any timber recoupr lent of 
Medicaid funds. 

The Senate Appropriations Conuniltee'a action would sidestep the Commem I' 
Committee's jurisdiction. For over 20 years, tho: Commerce Committee has had the 'e5JlOnsibility 
for 1IUlh0rizing the program. and any changes in the autho~ng language ~u1d be IIIWed 
through the Conunerce Committee. The emergency spending bill pasaed by the Sen: i:e 
Appropriations Committee would change the authorizing language of the Medicaid f I atate. 
Regardless of how the Commerce Committee woald resolve this Il1IItter, it should b, considered 
under regular order, with complete hearings and marltups. Members are entitled to i i:am from the 
Governors how they illtend to spend this money, and whether the funds will be usecll i'or tobacco 
and health related progrlUTl8. 

As you know, BiU Young, the Chairman oftbe House Appropriations COIlUI ;iUee, has 
indicated thaI the emergency spending bill should be clean and free of the tobacco ri ier, and we 
should 9Upport him in blockins this rider. We need 10 act cooperatively in order to Insure careful 
consideration of this matter. 

Thank you fur your allention 10 this matter. 

With ffYery good wish. 

Iy. 

JOHN D. DINGElJ... 
RANKINGMEMBER 

(:OO/(:OO'd ~S1:0# NOSIYI~ ~YNOISS~~~NO~/sHHa lS(:90691:01: 1:1:L1 6661,L1'~YW 
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,"T" dl" 03/09/9907'01'24 PM r ' , , 
Record Type: Record 

To: Lawrence J, SteiniWHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: tobacco in the House 

Hansen/Meehan are planning to introduce their bill on wednesday. they are trying to get the 
bipartisan support of members with tobacco interests. they will be seeking a statement of support 
from us if they reach the 100 sponsors mark with a significant number of republicans. 

Waxman is working with Dingell (he had tried to get Obey and Rangel, but i do not think that effort 
is panning out) to introduce an alternatiye as early as wednesday which would claim the entire 
57% for the federal government, but return approximately $3.2 billion of the annual total to the 
states with strings. Approximately $800m/year would be used for a national education campaign, 
farmers and communities and minorities. they will want support from us. Bruce Reed and Jack -
Lew told Mr. Waxman today that the President did not say he wants to keep any of the money and 
that their approach departs from our stated preference. 

Message Copied To: 

Mindy E. MyersiWHO/EOP 
Caroline R. FredricksoniWHO/EOP 
Cynthia A, Rice/OPO/EOP 
Elena Kagan/OPO/EOP 
Joshua Gotbaum/OMB/EOP 
Thomas L. Freedman/OPO/EOP 
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Fred Duval 03/12/99 11 :05:03 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: 

Iowa AG Tom Miller called to tell me he will join Mike Myers. Ohio AG Betty Montgomery and 
others testifying on tobacco recoupment on Man am. They will endorse the Harkin amendment. 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Cynthia A. Rice/OPD/EOP 
William H. White Jr.IWHO/EOP 
Mickey IbarralWHO/EOP 
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'4 ,"A'+"" Thomas L. Freedman i"'· L~ 03/03/99 10:20: 14 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Recoupment and farmers 

Bruce asked me to check in with congressional offices on how they would prefer the recoupment 
language on farmers to read: should the states be credited for money that explicitly goes through 
the trusts set up under the Phase II agreement or should states be credited for funds spent in more 
general categories such as "promoting economic development in regions injured by reduced sales or 
price of tobacco," I checked with Senator Robb's staff who is the main Oem, in the Senate now 
on the subject, and Rep, Etheridge's staff who took a lead role last year and ag, staff, They all 
preferred we didn't have any bill, but if there is a bill want us to use the general categories not the 
trusts, Gov, Patton's staff felt the same, Another very good argument for the general categories 
is the current drafting of the Phase II trust language, Although not finalized, the language requires 
that while some of the states have their own trusts, the tobacco companies will appoint a national 
board to oversee overall distribution of funds and deal with direct allocation of funds in some of the 
smaller states like Ohio, I'd guess we wouldn't want to put money into a system where they have 
so much control. 

Message Sent To: 

Bruce N, Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Cynthia A, Rice/OPD/EOP 
J, Eric Gould/OPD/EOP 
Mary L Smith/OPD/EOP 
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tJ Cynthia A. Rice 03/02/9906:38:59 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettIWHO/EOP, J. Eric Gould/OPD/EOP 

cc: Christopher C. Jennings/OPD/EOP, Jeanne Lambrew/OPD/EOP, Devorah R. Adler/OPD/EOP 
Subject: Federal tobacco claims 

Here's how we've responded to date to the "how can these be Medicaid claims" question 

~ 
q&a0222b. wpd 

A few additional facts that might be helpful: 

• The nation's leading expert on tobacco-related costs, Leonard S. Miller of the niversity of 
California, estimated that tobacco cost Medicaid $13 billion in 1993 -- far I than the $8 
billion a year the states settled for. (The article was published in the March/April 1998 Public 
Health Reports and was cited by CBO in its tobacco analysis last year. Miller is the same expert 
the states relied upon to provide state estimates that formed the basis of their settlement 
formula). 

• The states gave up both state and federal Medicaid claims in exchange for the tobacco 
settlement funds -- the November settlement document releases the tobacco companies from all 
claims that the. states "directly, indirectly, derivatively, or in any other capacity ever had, now 
have, or hereafter can, shall or may have" against the tobacco companies -- which includes 
Medicaid claims. Thus all states gave up their Medicaid claims in exchange for the settlement 
funds they received. 

• The Medicaid statute (Title XIX of the Social Security Act) says: 

1. The state plan must provide that "the State or local agency administering such plan will take all 
reasonable measures to ascertain the legal liability of third parties .... that in any case where 
such a legal liability is found to exist after medical assistance has been made available on behalf 
of the individual and where the amount of reimbursement the state can reasonably expect to 
recover exceeds the costs of such recovery, the state or local agency will seek reimbursement 
for such assistance to the extent of such legal liability." (section 1925(a)(25) of the Social 
Security Act) 

2. "Expenditures for which payments were made to the state under subsection (a) shall be treated 
as an overpayment to the extent that the state or local agency administering such plan has been 
reimbursed for such expenditures by a third party pursuant to the provisions of its plan in 
compliance with section 1902(a)(25)." (section 1903(d)(2)(B) of the Social Security Act) 
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Tobacco and Medicaid in California 
February 22, 1999 POTUS 

Q: How do you answer Governor Gray Davis's comments that California is not getting 
reimbursed at all for Medicaid costs because they took Medicaid out of their suit? 

A: Both the Justice Department and IllIS have analyzed the issue of tobacco recoupment 
carefully and concluded that the settlement is for Medicaid claims. 

First, states have an obligation under Medicaid law to pursue funds owed to the Medicaid 
program. Thus, states that sued for tobacco-related health costs should have included 
tobacco-related Medicaid claims in their suits -- as all or almost all did. Moreover, states 
cannot sue only for .51ll1l: Medicaid costs; they are obliged by Medicaid law to sue for the 
federal costs at the same time. Since the federal government pays on average 57 percent 
of Medicaid claims, the states are obliged to share those recoveries with the federal 
government. 

Second, the states gave up both state and federal Medicaid claims in exchange for the 
tobacco settlement funds. For example, the November 1998 settlement document releases 
the tobacco companies from all claims that the states "directly, indirectly, derivatively, or 
in any other capacity ever had, now have, or hereafter can, shall or may have" against the 
tobacco companies -- which includes Medicaid claims. Thus all states gave up their 
Medicaid claims in exchange for the settlement funds they received. 
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Selected State Plans and Governors' Proposals: 
State Tobacco Settlement 

Michigan ($8.5 billion / 25 years; $315 million / 1 year) 

Gov. Engler wants to use a significant portion of the settlement funds for college 
scholarships for students who 'excel on state achievement tests. He is willing to use some 
of the money for health programs - on a one time basis but he first wants to ensure that the 
money is available for scholarships. Detroit News, 2/11199 

Massachusetts ($7.9 billion / 25 years; $293 million / 1 year) 

Gov. Cellucci proposed establishing a trust fund and using the settlement money to pay for 
existing health care programs, His only initiative is $500,000 to study tobacco control 
programs. Cellucci is under criticism by Democrats that settlement money should be used 
to fund the state's acclaimed tobacco control program rather than substitute current state 
spending on public health programs. Boston Globe, 2/11199 

New York ($25 billion / 25 years; $818 million / 1 year) 

Gov. Pataki proposed using three-fourths of the settlement dollars to fund capital projects 
in an effort to reduce the state's debt. Times Union, (Albany) 2/04/99 

Louisiana ($4.4 billion / 25 years; $163 million / 1 year) 

Gov. Foster proposed to sell the state's $4.4 billion share of the settlement to get up-front 
cash of $2.3 billion to retire the state's debt and increase teachers' salaries. The 
Advocate, (Baton Rouge) 1/3/99 
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{] Cynthia A. Rico 03/04/99 06:50: 16 PM 

Record Type: Record 

To: Laura Emmett/WHO/EOP 

cc: J. Eric Gould/OPD/EOP 
Subject: CORRECTED Daily Report 

Both the Harkin amendments failed by voice vote (change it if you can) 

Tobacco: Hutchison amendment -- The Hutchison bill letting states keep all tobacco settlement 
funds was added to the Senate Supplemental today by voice vote. Harkin, Durbin and Specter 
spoke against it. Harkin had two amendments [a) 25 percent of funds for tobacco control and b) 
limit the bill's effect to two years) -- both failed by voice vote. Before the markup, Senator Roth 
had sent a letter to Senator Stevens saying Appropriations Committee action on the Hutchison bill 
would "bypass the jurisdiction of the Finance Committee" and that the bill "has enormous 
ramifications for the Medicaid program and should be thoughtfully considered through the 
committee process." He noted the amendment was not paid for and urged the committee, if it 
was compelled to act, to prevent recoupment in 1999 or 2000 to give the Finance Committee time 
to act. The Hutchison bill now has 40 co-sponsors, including 9 Dems (Graham, Leahy, Torricelli, 
Feinstein, Murray, Lincoln, Bayh, Robb and Levin -- the last two co-sponsored 3/3) 
---------------------- Forwarded by Cynthia A. Rice/CPO/EO? on 03/04/99 06:51 PM ---------------------------

~ Cynthia A. Rice 03/04/9906:10:02 PM 

Record Type: Record 

To: Laura Emmett/WHO/EOP 

cc: J. Eric Gould/OPD/EOP 
Subject: Daily Report 

Food Stamps: Possible Washington Post Story -- Judy Haveman called both USDA and HHS 
to ask questions about federal and state roles in the Food Stamp program. She indicated she was 
writing a story for Friday, but it's not clear what her angle is. 

Tobacco: Hutchison amendment -- The Hutchison bill letting states keep all tobacco 
settlement funds was added to the Senate Supplemental today by voice vote. Harkin, Durbin and 
Specter spoke against it. Harkin had two amendments [a) 25 percent of funds for tobacco control 
and bl limit the bill's effect to two years) -- the latter failed by voice vote; the former was brought 
up for a vote. Before the markup, Senator Roth had sent a letter to Senator Stevens saying 
Appropriations Committee action on the Hutchison bill would "bypass the jurisdiction of the Finance 
Committee" and that the bill "has enormous ramifications for the Medicaid program and should be 
thoughtfully considered through the committee process." He noted the amendment was not paid 
for and urged the committee, if it was compelled to act. to prevent recoupment in 1 999 or 2000 to 
give the Finance Committee time to act. The Hutchison bill now has 40 co-sponsors, including 9 
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tJ Cynthia A. Rice 03/03/9903:47:41 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettiWHO/EOP 

cc: J. Eric Gould/OPD/EOP 
Subject: More news on Hutchison amendment 

---------------------- Forwarded by Cynthia A. Rice/OPO/EOP on 03/03/99 03:49 PM ---------------------------

0"" • • 
• J. Eric Gould 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: 
Subject: Hutchison amendment 

03/03/99 03:30:51 PM 

\ 

Spoke to Ann Ford and they are working the issue pretty hard. 
people call Approps. members. 

They are having state public health 

Hutchison is still planning on offering the amend. with no offsets I she thinks that CBO's estimate is 
wrong. Some Reps. are unhappy with this approach and believe it will undermine their efforts in 
the long run. 

Bryant had told folks that Graham was objecting to Hutchison bringing up the bill in this context. 

Roth was weighing in on Stevens to get him to oppose the Amendment. 

Harkin is taking the lead for the Dems. Lautenberg will assist Harkin. 

Govs. are making calls to Committee members to support the amendment. 



{] Cynthia A. Rice 02/22/99 02:30:39 PM 

Record Type: Record 

To: Barry J. ToivlWHO/EOP 
cc: Bruce N. Reed/OPD/EOP. Elena Kagan/OPD/EOP 
bcc: 
Subject: Re: Please answer the following questions for me: IR) 

Let me answer 2 out of the 3: 

(1) $18.9 billion is 57 percent of the payments OMB estimates the states will get from the tobacco 
industry in FY 2001, 2002, 2003, and 2004. (Because the payments from the industry will be 
ad~sted by volume of cigarettes sold, there is some estimating involved.) 

(3) Yes. 

We'll get back to you on (2). 

Barry J. Toiv 

Barry J. Toiv 

02/22/99 02: 18:00 PM 

Record Type: Record 

To: Bruce N. ReedfOPD/EOP, Elena KaganfOPDfEOP, Cynthia A. Rice/OPD/EOP 

cc: 
Subject: Please answer the following questions for me: 

1. How did we come up with the $18.9 figure for 2001-2004 -- does it represent 57% of 
something? 

2. Joe was asked specifically today about Governor Gray Davis's comments that California is not 
getting reimbursed at all for Medicaid costs because they took Medicaid out of their suit. What's 
the answer to that? (I might want to post an answer to this one in the back of the press room.) 

3. We are only trying to direct states how to spend the $18.9 plus future years of our share, not 
their share as well, correct? 



{J Cynthia A. Rice 02/23/99 06:58:25 PM 

Record Type: Record 

To: Laura EmmettiWHO/EOP 

cc: J. Eric Gould/OPD/EOP 
Subject: Tobacco -Daily 

Tobacco Settlement Funds -- Tuesday afternoon's Congress Daily reported that today 
Senator Lott told the governors "It's your money, and you should be able to keep it." Hastert 
apparently said "From our point of view, we don't have designs on that." Congress Daily reported 
that three of the four congressional leaders pledged to go along with the governors' desire to keep 
all the money, including Daschle, but only quoted Daschle as saying "You committed reserves and 
committed the effort." Gephardt was silent on the issue. 



Guidance on Tobacco Recoupment Policy 
February 22, 1999 

Q: The NGA has made its top legislative priority for the 106th Congress the Hutchison
Graham bill, which protects tobacco settlement funds awarded to states from claims by 
the federal government. The Governors say that there is no basis for federal 
recoupment because (1) the states assumed all the burden and risks of litigation and (2) 
much ofthe settlement money is for non-Medicaid claims. Why aren't they right? 

A: First, we believe the state tobacco settlement is a real step in the right direction. We all share 
the same commitment to reducing youth smoking. Every day, 3,000 children become regular 
smokers and 1,000 have their lives shortened as a result. 

Second, the President believes we must do more to protect children and reduce youth smoking. 
He will continue to push for legislation to increase the price of cigarettes so fewer young 
people start to smoke, hold the tobacco companies accountable for their youth marketing 
practices, and reaffirm the FDA's authority to regulate tobacco products. In addition, the 
Justice Department is planning a suit to recover from the tobacco companies the health care 
costs incurred by Medicare and other federal programs as a result of smoking. 

On the question of tobacco recoupment, we have an obligation under current Medicaid law to 
recoup the federal share of the tobacco settlement. The federal government pays an average of 
57 percent of Medicaid costs, and states routinely reimburse us for the federal share of 
Medicaid collections. Both the Justice Department and HHS have analyzed this issue and 
concluded that the bulk of the state tobacco settlement is for Medicaid costs. 

Still, the President has said all along that he is committed to working with the states and 
Congress to enact legislation to settle the federal government's claims in exchange for a 
commitment by the states to use tobacco money to prevent youth smoking, protect tobacco 
farmers, improve public health, and assist children. The President's budget specifically 
assumes no recoupment until FY 2001 ($18.9B between 2001 and 2004) so that we can reach 
an agreement this year. We want to start work on this kind of agreement as soon as possible. 

Governors and legislatures will come under tremendous pressure to spend these funds on 
things that have nothing to do with children or tobacco farmers or reducing youth smoking. 
The Administration will oppose any legislation that completely gives up the federal share of the 
states' tobacco settlement -- without any commitment by the states to use these monies to 
prevent youth smoking, protect tobacco farmers, improve public health, or assist children. 

Q: Why are you trying to recoup state funds when you are filing a federal lawsuit to obtain 
reimbursement for federal tobacco-related costs? 

A: These two claims are separate and distinct. Under current law, the federal government cannot 
pursue Medicaid claims directly; states are under a legal obligation to pursue them and the 
federal government must recoup its share from the states. The Justice Department litigation 
will seek reimburse for federal claims outside of Medicaid, including tobacco-related health 
costs in Medicare, the Federal Employee Health Benefits program, military and veterans 
benefits, and the Indian Health Service. 



t.J Cynthia A. Rice 02/09/99 06:22:23 PM 

Record Type: Record 

To: 
cc: 
bee: 
Subject: 

Nicole R. Rabner/wHO/EOP 
Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

Re: tobacco recoupment menu and child care 1JE1 

David Kass was in a meeting I attended today, and he is already pushing for child care. 
Nicole R. Rabner 

Nicole R. Rabner 

02/09/9910:54:51 AM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: 
Subject: tobacco recoupment menu and child care 

The child care advocates (principally CDF and the Natjonal Women's I aw Center) have callcllsed as 
they promised on the question of whether child care of stat endin of 
federal tobacco sett ement ollars. Their answer is now YES on the basis that it does not 
foreclose any appropriations options for child care. They plan to push this posjtion with Kennedy, 
Kerry, etc., knowing that many congressional staff are grappling with the same question. 



EC-6 Tobacco Settlement Funds (Amendment in the form of a substitute) 

On November 23, 1998, our state attorneys general reached a state settlement agreement with 
tobacco manufacturers. Combined with the settlements from the four states that had individual 
lawsuits, the tobacco manufacturers agreed to payout a total of $246 billion over twenty-five 
years to the states. 

It is the nation's Governors' position that states are entitled to all of the funds awarded to them in 
the tobacco settlement agreements without federal seizure for so-called Medicaid overpayment. 
Our states endured all of the risks and expenses during the arduous negotiations and litigation 
necessary to reach final agreements. The federal government did not join in or assist in the 
lawsuits, even though they Were invited to do so. Most importantly, the carefully crafted 
agreement reflects only state costs based on issues like anti-trust violations, consumer fraud, 
consumer protection, and racketeering. Therefore, there is no legitimate federal claim on the 
settlement funds. 

We caU on Congress and the administration to amend the Social Security Act to prevent federal 
seizure of state tobacco settlement funds. 

The nation's Governors are committed to spending a Significant portion of the settlement funds 
on smoking cessation programs, health care, and related programs. However, they wish to spend 
these funds on state programs that are tailored to the individual needs of their citizens. 



I. , 

Tobacco Settlement Resolution 

The nation's Govemors wish to commend all of the bipartisan cosponsors ofS. 346 and H.R. 351. 
the state tobacco settlement protection bills. The original sponsors, Sens. Hutchison and Graham 
and Rep. Bilirakis recognized that the states are entitled to all of the funds awarded to them in the 
tobacco settlements without federal seizure. 

The cosponsors recognize that states endured all of the risks and expenses during the arduous 
negotiations and litigation necessary to reach final agreements. The federal government did not 
join in or assist in the lawsuits, even though they were invited to do so. Most importantly, the 
carefully crafted agreement reflects only state costs based on issues like anti-trust violations. 
consumer fraud, consumer protection, unjust enrichment, conspiracy, and racketeering. 

The legislation affirms that Medicaid recovery provisions in the Social Security Act do not 
encompass, and were not intended to apply to situations in which states initiate lawsuits on behalf 
of all their residents against manufacturers of products, asserting a variety of consumer protection 
and other causes of action, and that therefore, there is no legitimate federal claim on the 
settlement funds. 

The Governors offer their full support for this legislation and are committed to working with 
members of Congress to ensure its ultimate passage and implementation. 



DRAFT 3/1 

Medicaid Recoupment 

I. Settle the federal claim (57% of the tobacco settlement funds) in exchange for a 
commitment that states spend the funds on shared national and state priorities to prevent 
youth smoking. protect tobacco farmers. improve public health. and assist children. This 
commitment, defined in legislation, would apply to all years of tobacco settlement (not 
just the five year budget window). 

2. Define shared national and state priorities in legislation as: 

a. Tobacco prevention -- prevention, education, enforcement, cessation, evaluation 

.... Floor of 15,20, 25%? (15%=$720 milyr; 20%=$960 mi/yr; 25%=$1.2 bi/yr) 

.... Require Secretary to certify tobacco plan which must inclllde certain elements? 

b. Tobacco farmers -- a) payments to tobacco farmer trust funds established by 
recent settlement and/or b) direct payments to quota owners and active producers; 
career development, financial planning, or educational assistance; economic 
development grants 

c. Public health: community health centers and other providers of health care for the 
uninsured, CHIP/Medicaid outreach, CHIP match (up to 6% of total), maternal 
and child health, and mental health 

:l--\- /oC ... ~ /I I.lJr j 
0" bot ~ ~ 
.. .t-r("'j' xT d. Anti-drug efforts -- safe and drug free schools, substance abuse treatment 

~ c.NtI .... p 
~""tI '" ~.~ J.., . hild care -- child care block grant and early learning fund 

\~ ~j' W<. (\~ t..v"",,'\ if f" d' 'fi db' dd" h' . . ~ Maintenance 0 e ,ort: state spen Ing on speci Ie uses must e In a ItlOn to Istonc 
~ __ spending. 

I.... '" M.~rc.r,( 
.ICJ)~ ,,~4. "States would remit to the federal treasury the $2.9 billion CBO-scored cost. 

~~~ ..,.... ~ Do states get credit for this $2.9 bi payment, e.g., is the federal share they must 
~~ ~ ~"" ~ll""r' spend on specified purposes lowered by the amount of the payment? If so, a 
~("<./ ... I"'t~V'\. ~I given percentage set-aside for tobacco prevention would be smaller through 2004. 

15% = $600 mi/yr through 2004, then rising to $720 mi/yr; 
20% = $800 milyr through 2004, then rising to $960 milyr; 
25% = $1 bi/yr through 2004, then rising to $1.2 bi/yr. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Hutchison may try to add bill to supplemental at full cmte markup tomorrow 

Harkin's staff reports that they've heard the rumour that Hutchison lans to offer her recou ment 
bill to the supplemental bill at t e enate pprops markup tomorrow afternoon. 

Harkin's staff current idea is to offer a second degree setting aside 30% of funds for tobacco 
prevention. -
Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
J. Eric Gould/OPO/EOP 
Christopher C. Jennings/OPO/EOP 
Jeanne Lambrew/OPO/EOP 
Oevorah R. Adler/OPO/EOP 
Joshua Gotbaum/OMB/EOP 
Oaniel N. Mendelson/OMB/EOP 
Ingrid M. Schroeder/OMB/EOP 
Caroline R. FredricksonlWHO/EOP 
Lisa M. KountoupeslWHO/EOP 
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The States' Tobacco Settlement and Medicaid Recoupment 0 

;E
JD'y\;fl~ lts-j,.#'s {M:t11~; . 

On November 16, 1998, 46 states agreed to II settlem t with the major tobacco pr't'v,i'JL/S"-'f 
companies thllt would, in part, reimburse these stat or their Medicaid expenses in se+tW. 
treating people for tobacco-related health problems The Health Care Financing 
Administration administers the Medicaid program at the federal level and pays, on 
average, 57 percent of the expenses paid out by the states' Medicaid progr.uns. 

A March 31.1968 amendnumt to Title XIX of the Social Security Act specifically 
requires that states rcimbun;e the federal government for its pro-rata share of Medicaid
related expenses that are recovered from liability cases involving third parties. 
Specifically, the law states: 

"If a state receives FFP {federal ftnanciul participation] in Medicaid 
payments jor which it rece/ves third party reimbursement, the State must 
pay the federal government a portion of the f.eimQul"Sement detennined in 
a"cortiance with the FMAP [Federal medical assistance percentage] jor 
the state. " . 

It is irnponant to recognize that UIilike the states, the federal goVemmenl is not authorized 
by the Medicaid statute to sue third parties directly. Tbis does not mean, however. that 
Congress intended to abdicate its claim to such recoveries. Rather, the Medicaid statute 
protects the federal government's interests by explicitly making the states responsible for 
both pursuing these recaveries, reporting them to fIeF A, and ensuring that th" federal 
govemment receives the share to which it is entitled. 

U.S. taxpayers have paid a substantial portion of the Medicaid costs that were the basis 
for the state tobacco settlements. HHS and the Department of Justice have reviewed the 
law, as currently written, and determined that it applies to this situation and that HCFA is 
obligated to seek recovery from the states of the federal share of any recoveries or 
settlements relating to Medicaid expenditures, including tobaoca-related settlements. 

Will . 
He,. e\'t:r,.!lJ,e Administration agE delayed act jon on claiming the federal e6alf'e of the state 
t",lnsco seiiJemcllti 'Inti! l'Y :lOO! ,in order t<J work with the stales and Congress over the 
next year to resolve those federal claims through mutually agreeable lobacco legislation. 
For example, the Administration could agree to waive federal claims to this :money in 
exchange for a conunitment by the states to devote the federal share of the recovered 
Medicaid funds to spec;fied tobacco pT8'E~aX) 3'iiQ:c'Hi-esJ SUeB: El6 fSQU;iuS )'Qllth. 
sIB9king aRd promotjng puhHc Qlil'a1tb. 

~{'t shM "4l/ ht.'--h~ (Anti -S"~.~;orl.j-;'P5 wh,ch 
f(-eJer1t '(Ovt1h .sYr1o£(;~J rt'-/c:vt~ ~t,cco ~v'rr)",y.rJ 
U'''fib~ f~ ("o.~, or M~i st· d; {Jvt"..,. 



STATEMENT OF BRUCE REED ON MEDICAID TOBACCO RECOUPMENT 
February 3, 1999 

The Administration will oppose the legislation introduced by Senator Hutchinson, which would 
completely give up the federal share of the states' tobacco settlement -- without any commitment 
by the states to use these monies to prevent youth smoking, protect tobacco farmers, improve 
public health, or assist children. An average of 57 percent of state recoveries is reimbursement for 
costs borne by the-federal taxpayer&govCIIilncnt, and the Administration believes that these funds 
should be spent on purposes related to tobacco, public health, and children. The Administration 
will work with the states and Congress to enact tobacco legislation that resolves the federal claim 
to settlement funds in exchange for a commitment by the States to use the federal share to support 
our these-shared state and national priorities. 



,. 
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TOBACCO MENU OPTIONS 

I. Issues 

• _ What programs should be included on a menu and what percentage 
should be allocated between tobacco / kids? 

• STRUCTURE. How should these menu items be defined? 

• OFFSETS. How should the $2,9 billion federal share be offset? 

II. Menu 

Possible proposals include: 

• 50% Tobacco / 50% Kids. State a broad position allowing latitude in future negotiations 
(Tobacco could include prevention and enforcement as well as farmers; kids could include: 
child care, health (CHIP) and child welfare,) 

• Tobacco Control/Farmers / Kids. A broad menu of three items, Non-tobacco growing 
states would not have to spend on farmers, 

• Fixed Percentage on Tobacco Control with enu of other Items. Additional items 
could include: 

III. Structure 

Tobacco farmers 
Maternal and Child Health Bureau's Tit e V program 
Child Care and Development Block Gr t 
Child elfare Programs (Title IV -B) 
S SA gran programs 

d Drug ree Schools program 
funds '} 

s om e g nts-tna/not be used as state match for Federal 
ere will be a MOE on a program-specific basis; and (3) federal 
unts spent on federal programs (possible OMB proposal), 

Tobacco Control Programs. To be determined is the level of specificity to these programs and 
whether farmer assistance is included or is separate to ensure that dedicated monies assist farmers. 
Tobacco control programs could be described in broad terms, such as: 

I, Activities for tobacco use prevention and control including community based programs 
similar to programs currently funded by the NIH and assistance to local governmental 
entities to conduct appropriate anti-tobacco activities; and 

2, Counter-marketIng programs deslgn~o discourage the use of tobacco products by 

1 



individuals, to encourage those who use such products to quit, and to educate the public 
about the hazards of exposure to environmental tobacco smoke implemented through 
contracts or grants to eligible entities. 

Or, a more specific niti.nu similar to McCain, which includes: 

• A media based counter advertising campaign to discourage the use of tobacco 
products; . 

• State, community and school-based education and prevention programs to 
discourage the use of tobacco products; 

• Evidence-based tobacco use cessation programs, consistent with the most recent 
tobacco use cessation guidelines issued by the Agency for Health Care Policy 
Research or are approved as safe and effective for tobacco use cessation by the 
FDA; and 

• Activities to enforce youth access restrictions in order to reduce the sale and 
distribution of tobacco products to individuals under 18 years of age. 

Assistance to Farmers. Legislation could allow states to direct funds to assist tobacco farmers 
through: 

• Farmer State Trusts. States could make additional contributions to the Phase II 
State Trusts recently agreed to by the industry and governors of tobacco growing 
states. The 11 tobacco growing states will establish separate state trusts with $5 
billion in industry payments; or 

• Authority to USDA. States could fund a program authorized in legislation, to be 
designed by the Secretary of USDA, to assist tobacco farmers. 

IV. Estimates and Offsets 

The Administration's budget assumes that Medicaid costs were the basis for the states' recovery, 
whereas CBO assumed that only half of the state settlement funds were attributable to Medicaid. 
Moreover, CBO assumed that there is a 25 percent probability that HCFA will successfully 
retrieve the funds from the states, while the Administration's budget assumes full recovery. As a 
result ofCBO's estimate, any bill that would waive HCFA's ability to recoup the Federal share in 
exchange for a commitment by the States to use the Federal share to support shared state and 
national priorities would require a $2.9 billion pay-for. 

OMB: Estimated Effects of Recoupment Policy (in billions) 

FY 2000 2001 2002 2003 2004 2001-2004 

4.6 4.7 4.8 4.8 18.9 

eRO 1198 Baseline: Estimated Effects of Recoupment Policy (in billions) 

FY 2000 2001 2002 2003 2004 2001-2004 

.68 .74 .76 .79 2.9 

Possible offsets include: 



· . 
1. Requiring the states to pay $2.9 billion to the federal treasury; or 
2. Requiring the states to accept $2.9 billion less in federal block grants; or 
3. Increase the excise tax on tobacco products to cover the lost federal share 
(HHS is checking whether an excise tax triggers offset provisions contained in 
the state settlement). 



tJ Cynthia A. Rice 01/26/99 10:18:08 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: C80 Score of Tobacco Recoupment 

l .. >~ ..... -5 I-.\.t ""' ........ ) 

'""i) 

I was told tonight that CBO released its score today, estimating that the federal government will 
recoup $2.9 billion over 5 ears and $6.8 billion over 10 ears state tobacco settlements. 
CB estimates states will collect $48 million over 5 and $97 million over 10 from the settlements 
and that 1) about half that is Medicaid; 2) the federal Medicaid share is 57%: 3) the feds recoup 
about 25% of what they're owed. • 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Laura EmmettlWHO/EOP 
J. Eric Gould/OPD/EOP 
Joshua Gotbaum/OMB/EOP 
Daniel N. Mendeison/OMB/EOP 
Caroline R. FredricksonlWHO/EOP 
Lisa M. KountoupeslWHO/EOP 
johara @ osophs.dhhs.gov 
kburkel @ os.dhhs.gov 
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CAMPAIGN {ov TOBACco-fREE icA! 
NATIONAL CENTER FOR TOBACCO-FREE KIDS 

TO: State Advocates 

FROM: TFK Staff 

DATE: 1 2/23/98 

SUBJECT: Background on Federal Claim to a Portion of the Funds from the 
November 1998 Agreement between the states and the tobacco 
industry 

-------------------------------------~-------------------------------------------------------------------------

While public health advocates have properly focused on the implications of the 
November 1998 Agreement between the states and the tobacco industry for 
their upcoming state legislative sessions, there is one issue related to the 
agreement that will in all likelihood require Congressional consideration in 1999. 

It may be that the states will not receive all of the funds from the agreement. 
Many of these cases included a claim by the states seeking to recoup the 
Medicaid money that they spent treating tobacco-caused disease. Now, the 
federal government has indicated it has a claim to a portion of these funds 
because It pays more than 50% of the costs of the Medicaid program. 

The states have responded by saying that they will ask Congress to waive any 
claim the federal government has to these funds and do so without placing any 
restrictions on 'how the states spend the money. The federal government's 
claim and how it is resolved directly effects how much money the states receive 
and whether they are required by federal law to spend any of that money on 
programs to reduce tobacco use. Therefore, this issue is important to public 
health organizations at both the state and national level. 

The purpose of this Memo is to alert you to the issue and the policy options that 
are available. Your assistance and input will be vital if and when Congress 
takes up the states' request for the federal government to waive its right to any 
of the settlement funds. Until this issue is resolved state legislators cannot be 
sure that they will actually receive the amount set out in the agreement. 

2/6 \\ 
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BACKGROUND: 

MEDICAID AND THE STATE LITIGATION AGAINST THE TOBACCO INDUSTRY 

When the State of Mississippi became the first state to sue the tobacco industry 
in 1 994, one of its primary claims was that Mississippi was entitled to 
reimbursement from the tobacco industry for, the substantial costs incurred by 
the state through the Medicaid program for treating tobacco-caused disease. 

Many of the other state lawsuits Included similar Medicaid claims. At the time 
of the November 1998 Agreement, many, but not all state cases against the 
tobacco industry included claims for Medicaid reimbursement. Some states 

. based their case entirely on other types of claims, such as anti-trust and 
consumer fraud issues. In several other cases, courts dismissed the Medicaid 
claim during the pre-trial stage of the litigation. 

CURRENT MEDICAID LAW 

The Medicaid program is a federal/state partnership with each paying a portion 
of the program's costs. On average the federal share of the Medicaid program 
is nearly 60 percent. The federal share varies from state to state depending on 
per capita income and other state specific factors. The federal share ranges 
from 50 to 80 percent of the total cost of the program in the different states. 

Under current Medicaid statutes it is the state's responsibility to Uascertain the 
legal liability of third parties." The federal statutes prevent the federal 
government from suing the tobacco companies or other third parties to recover 
Medicaid costs. The Medicaid statute protects the federal government's interest 
by making the states responsible for pursuing third parties, reporting them to 
the federal government and ensuring that the federal government receives its 
share. The federal government is required by statute to recover the federal 
portion of any state recoveries from liable third parties. 

THE NOVEMBER 1998 SETTLEMENT AGREEMENT'S TREATMENT OF THE 
STATES' MEDICAID CLAIMS 

The agreement covering 46 states does not distinguish how much of the 
settlement money is being paid for each type of claim in each lawsuit. 
Therefore, it is impossible to say with precision how much of the $206 billion is 
for Medicaid reimbursement and how much is for other causes of action. 

The drafters of the agreement de-emphasized the Medicaid issue, presumably to 
strengthen their argument that the federal government is not entitled to a large 
share of the overall amount. It is unclear how effective this strategy will be 

3/8 
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because the settlement agreement resolves all Medicaid claims that were 
brought by the states or could have been brought by the states. Thus, it 
eliminates the ability of the federal government to seek these funds. 

The Clinton Administration has said that it will assert a claim to a portion of 
these funds. It has said that the law does not give it the authority to 
administratively waive the federal government's claim. The Governors have 
responded that they will resist any effort by the federal government to claim 
these funds. The Governors and the federal government also disagree about 
how much of the settlement dollars are related to Medicaid costs. 

WAIVER DEBATE IN 105TH CONGRESS 

In September the Governors sought to have a provision inserted into the 
Omnibus appropriations bill that would have waived the federal governments 
claim to any of the settlement funds with no strings attached. 

The ENACT Coalition took the position that it did not object to the waiver 
provided that the states were required to spend a proportion of the funds on 
programs to reduce tobacco use. The Clinton Administration took the position 
that it would agree to a waiver, only if the waiver was conditioned on the 
federal share being spent on programs selected by the states from a menu of 
programs specified by federal legislation. This menu originally included a 
number of children's health programs and childcare, but the Administretion said 
they would add tobacco. 

Some members of Congress opposed any waiver altogether. They fell into two 
categories: tobacco control allies Who want the federal government to use the 
federal share for tobacco control; and those who believe that allowing states to 
keep the money sets a bad precedent for the Medicaid program and want any 
funds recovered to go back into the program. 

Given the lack of consensus, the states' effort to pass the waiver at the end of 
the last Congress did not succeed. 

POLICY OPTIONS 

There are FOUR options: 

1) Congress could do nothing. In that case, the federal government would 
pursue its claim. If no agreement was reached with the states as to the 
amount to which the federal government was entitled, the federal 
government would unilaterally begin to withhold future Medicaid payments 
to the states until it received the amount to which it claims it is entitled. 

PAGE 4/6 
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This would prompt the states to go to court. This option threatens to tie up 
at least a portion of the money. 

2) Congress could mandate that some of the funds be returned to the federal 
government. In that case the money could go to the treasury, be set aside 
for the Medicaid program, or be earmarked for other functions, including 
tobacco prevention. This will result in less money going to the states. 

3) Congress could waive the federal government's share of the settlement 
money. This is the option preferred by the states and the Governors. This 
would free up the money for the states' use. 

a) If Congress agrees to waive its right to these funds, it could allow the 
money to be returned to the states with no conditions as to its use, or 

b) Congress could condition any waiver on the states' agreement to spend 
some or all of the federal share on programs or goals specified by 
Congress, including programs to reduce the death toll from tobacco. 

The National Governors Association and a number of individual Governors have 
indicated that securing a waiver of the federal claim on any of the settlement 
funds is a high priority in the next Congress. 

BUDGET IMPLICATIONS 

Any waiver poses a serious budget issue. If the federal government is entitled to 
receive funds from the state cases under current law, any waiver of the funds 
will have to be offset by a comparable reduction in spending or increase in 
revenues elsewhere. 

At the time of the attempt at the close of the last Congress to pass legislation 
to waive the federal claim of any settlement funds, the Congressional Budget 
Office estimated that the federal costs associated with waiving the federal 
share for the four states that had already settled plus an unknown number that 
it predicted would win or settle was $1 .7 billion over 5 years. It is expected 
that these costs will increase now that 46 additional states have sued and the 
Congressional Budget Office is in the process of calculating new estimates. The 
estimates could be as high as $'0-15 billion over 5 years. 

5/6 
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POSITION OF ENACT AND THE PUBLIC HEALTH COMMUNITY 

Proposed Position 

ENACT does not oppose the states' effort to obtain a waiver provided that the 
waiver is conditioned on the states spending a specified portion of the money to 
adequately fund programs to reduce tobacco use and the toll from tobacco. 
These cases were brought to reduce the harm caused by tobacco. It only 
makes sense that a sufficient portion of these funds be used to accomplish that 
goal. If this occurs, a waiver could benefit tobacco control efforts nationwide. 

The CDC has circulated estimates about the resources necessary for a 
comprehensive tobacco control plan in each state. These estimates include a 

B/B 

high and low estimate. The low estimate would require that about 25 % of the I /_ 
total amount the states receive be used for programs to reduce tobacco use. , ~ ~ 
Any federal waiver should at a minimum require the states to set aside at least 
this amount out ot1fieir)ortion of the settlement funds for programs to reduce 
tobacco use. 7 

One risk to a position geared to the CDC's recommendations is that some may 
see the figure as the maximum that a state should spend on tobacco related 
programs. There is a risk that this position mighi: affect the debate in those few 
states where there is a strong possibility that the state itself will earmark more 
for tobacco control. This risk is probably offset by the fact that many states are 
not talking about spending any of the money to reduce tobacco use and many 
others are talking about spending only a small proportion for these purposes. 

Risk to the Proposed Position: The Governors feel strongly about receiving all of 
the money from the November 1 998 agreement. It is unclear how they will 
respond to organizations that oppose this effort. 

Risk if a Waiver is granted With No Strings Attached: The November 1998 
agreement places no restrictions on how the states spend the money they 
receive. If the states receive the federal share, of the money with no strings 
attached, there is no assurance that any of the money will be spent for public 
health or for tobacco control purposes. 

Benefit to the Proposed Position: A waiver conditioned on the states spending a 
specified portion of the funds on programs to reduce tobacco use may be the 
best guarantee that the November 1998 agreement will result in the sustained 
funding of tobacco control programs at the state and local level. 
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THE GOVERNOR OF THE STATE OF FLORIDA 

LAWTON CHILES 

Mr. John Podesta 
Chief of Staff to the President 
The White House 
Washingto, C 2 00 

November 24, 1998 

appreciate you looking at this and hope you can move on it as quickly as 
possible. I look forward to hearing from you soon. 

With kind regards, I am 

LAWTON CHILES 

(;k(w/CR-
~IC ~ ~ c...1.l~c\.(. 11A.l~ ~ 
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WHEREAS, in February 1995, the State of Florida filed suit against the tobacco industry to 

recover expenses incurred by the State in treating smoking-related illnesses of its citizens. 

WHEREAS, in August 1997, the State of Florida settled all pending civil claims with the 

tobacco industry, including, but not limited to, those claimed under the Florida Medicaid Third Party 

Liability Act, punitive damages, Racketeering under the Florida RICO Act, and various other State 

statutory theories. The monetary value of the State of Florida's recovery from the tobacco industry 

over the next 25 years under the August 1997 Settlement Agreement is estimated to be approximately 

$11.3 billion. 

WHEREAS, in October 1998, the State of Florida amended its settlement with the tobacco 

industry under the "Most Favored Nation" Clause or its August 1997 Settlement Agreement. The 

monetary value of the State of Florida 's additional recovery from the tobacco industry over the next 5 

years is estimated to be approximately $1.75 billion. 

WHEREAS, due to certain pre-trial orders entered by the trial court in Florida's litigation 

against the tobacco industry the State of Florida was limited in the amount of Medicaid damages it 

could recover to only those damages incurred from July I, 1994 (the effective date of amendments 

enacted to Section 409.910, Florida Statutes) through August 25, 1997 (the date ofSettIement). 

Florida was prohibited by Court order from seeking Medicaid damages for the period prior to the 

enactment of the amendments to Section 409.910; prohibited from seeking future Medicaid damages; 

and prohibited from claiming federal Medicaid damages under the Florida RICO Act. Thus of the 

approximately $13 billion in damages recovered by Florida less than $1 billion was attributable to 

Medicaid damages. 

WHEREAS, a dispute has arisen between the State of Florida and the Health Care Finance 

Administration (HCF A) of the United States Department of Health and Human Services regarding 

reimbursement of monies recovered by the State of Florida under its Settlement Agreements with the 



tobacco industry. 

WHEREAS, the State of Florida asserts that none of the monies recovered from the tobacco 

industry to reimburse State-borne expenses attributable to treating smoking-related illnesses are 

properly recoverable by HCFA as a recoupment of Medicaid expenses and HCFA asserts a right to a 

substantial share of the entire $13 billion recovered by the State of Florida. 

WHEREAS, as a means of settling the current dispute, the State of Florida and HCFA have 

agreed to enter the following settlement agreement. 

THEREFORE, the undersigned parties, on behalf of the State of Florida and the United States 

agree as follows: 

In any year in which the State of Florida, through its Legislature and Governor, appropriate 

50% of the funds recovered from the tobacco industry for any or all of the enumerated programs listed 

on Exhibit A to this agreement, HCFA shall determine that the amount of Medicaid recoupment owed 

is "zero" and shall make no claim to any funds recovered by the State of Florida from the tobacco 

industry in that year nor shall they attempt to offset any other federal funds available to the State of 

Florida including through the Medicaid program. 



.... - -- . 

EXHmITA 

1. The State program under the maternal and child health services 
block grant under title V of the Social Security Act (42 U.S.C. 701 et 
seq.); 

2. Funding for child care under section 418 of the Social Security Act, 
notwithstanding subsection (b) (2) of that section; 

3. Federally funded child welfare and abuse programs under title IV-B 
of the Social Security Act; 

4. Programs administered within the State under the authority of the 
Substance Abuse and Mental Health Services Administration under 
title XIX, part B of the Pu blic Health Service Act; 

5. Safe and Drug-Free Schools Program under title IV, part A, of the 
Elementary and Secondary Education Act of 1965 (20 U.S.C. 7111 et 
seq.); 

6. The Department of Education's Dwight D. Eisenhower Professional 
Development program under title II of the Elementary and 
Secondary Education Act of 1965 (20 U.S.C. 6601 et seq.); and 

7. The State Children's Health Insurance Program authorized under 
title XXI ofthe Social Security Act (42 U.S.c. 1397aa et seq.). 

*Funding for these programs shall be used to supplement and not 
supplant other Federal, State or local funds provided to any of the 
programs described above. 
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WHEREAS, in February 1995, the State of Florida filed suit against the tobacco industry to 

nsoover ~es incurred by the S- in treating IlIIIOking-related illnesses ofit!! citizens. 

WHEREAS, in Augulll1997, the State of Florida scUled all pcndin~ civil claims with Ii1e 

tOMOCO industry. iltC>luding. but DO\ limited 10, th,*, olaUned under the Florida Medioaid Tbird Party 

Liability NIt, punitive damages, Rac~ underthc Florida RICO Ad, and various other State 

statutory theories. The monetary value of the Stare DfFlDricla'. nooovcry fi-om the tobacoo industry 

DVer thll n.xt 25 years under tho; AuSlll>t 1997 Settlement AglClIDlenl is estimated to be approximately 

SlI ,3 billion. 

WHEREAS, in October 1998, the State of Florida lIlDl:Ildcd its settlement with the tob .. C(JO 

inchlstty under lhe ~MOSl Fllvot¢d NatiQ.ll" ClaU$c or its Allgust 1997 Settlement AgreemQJt. The 

1Il0Mtary value of the Slate ofFlorida'& addiIional recovery from the tobagco inclus!ry ovcrthc no:<! S 

years is c81imat"d to be approximately S1.75 billion. 

WHEREAS, due tD certain pre-trial orders C2ltercd by the trial court in Florida's litigatioo 

against the tobacoo industry the State of Florida was limited in the aIllOuot DfMedicaid damages it 

.coWd reoover to only !hose damages inoum:d ftom July I, 1994 (\he effective date of amendments 

cnaeted to Scootion 409.910, Florida Statutes) through Augllrrt 25, 1997 (the date of Settlerru:nt). 

Florida was prohibited by Court oIlkr from seeking Medicaid damages fot" the period priOl" to the 

enaotmcnt of the amcndLncutB to Section 409.910; prohibited flum •• eking future Medicaid damages; 

and prohibited fivm claiming fedc:raI Medicaid'damages II11Iicr" the Flurida RICO Act TI1US of the 

approximately 513 billion in damages reco......-cd by Florida teu. than $1 billion was attributable to 

Medicaid~ 

" 
WHEREAS, a displlte has arisen between the State of Florida ami the Health Care Firumoe 

Administration (RCF A) of1lu: United States Dcp..nmcn1 orHealth and Human Services regarding 

rcimbursmnent of monics rlOOovere.d by the Slate of Ronda under its Settlement Agreements with the 
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WHEREAS, the Sial. ofFlarid ...... ens tho! none of the monies recovered from the tobacco 

indUstry to reimburso Statc-bomc C><pCllBCll attributable to tn>ating omoking-Rllo1ed ilIncs.c., are 

properly rccoven\hle by HCFA as a recoupme:n!: ofMcdioaid expenses and HCPA IISSCI1JI a right to a 

substantial shBte of1he entire $13 billion reoowred bythc State of Florida. 

WHEREAS, "" a nteaJIS of ""a.iing the ourrent dispute, the State of Florida and RCF A have 

agreed to enter the following settlement a8J"'<"1tCnt-

THEREFORE, the undetsil\llcd parties, on behalf ofthc Slate of Florida and tho Uniled Slates 

agree as follows: 

In on)' year in whiob tbe StILle of Florida, through its Legislnturc and Governor, ilPJ'Ifopriale 

50% ofthc fund~ l'CQovercd from the tobacco industry for any or ali of the onutncratcd programs liSled 

on E.xhibit A to this agreemcut, lieF A shall ddemnne that the amount of Medicaid recoupment owe.:t 

is "zero" and shall make no olaim to any funds recovered by the State ofl'lorida from th~ tobacco 

industry in that yCM nor shall they attempt to offS01 any other federal funds available 10 the State of 

l<1orida including through the Medicaid program. 
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1. The State program under the maternal and child health services 
block grant under title V of the Social Security Act (42 U.S.C. 701 et 
seq.); 

2. Funding for child care under section 418 olthe Sodal Security Act, 
notwithstanding subsection (b) (2) of that section; 

3. Federally funded child welfare and abuse programs under title IV-B 
of the Social Security Act; 

4. Programs administered within tbe State under the authority ofthe 
Substance Abuse and Mental Health Services Administration under 
title XIX, part B of the Public Health.Service Act; 

5. Safe and Drug-Free Schools Program under title IV, part A, of the 
Elementary and Secondary Education Act of 1965 ( 20 U.S.C. 7111 et 
seq.); 

6. The Department of Education's Dwight D. Eisenhower Professional 
Development program under title II of the Elementary and 
Secondary Education Act of 1965 (20 U.S.C. 6601 et seq.); and 

7. The State Children's Health Insurance Program authorized under 
title XXI oftbe Social Security Act (42 U.S.C. 1397aa et seq.). 

"'Funding for these programs shall be used to supplement and not 
supplant other Federal, State or local funds provided to any of tbe 
programs described above. 



THE WHITE HOUSE 

WASHINGTON 

November 24, 1998 

MEMORANDUM TO THE CHIEF OF STAFF 

FROM: 

SUBJ: 

Elena Kagan 
Cynthia Rice 

Tobacco Issue to be Raised Today by Governor Chiles 

At your meeting this afternoon, Governor Chiles plans to give you a proposal regarding the state 
of Florida's tobacco settlement. Under this plan, the state of Florida would agree to spend 50 
percent of its tobacco settlement funds on the menu of items we and the states agreed to in the 
McCain legislation. In exchange, HCFA would agree not to assert any claim to the state 
settlement funds. 

The Justice Department previously has advised us that there are real legal obstacles to entering 
into such an agreement without Congressional approval. We will, however, immediately send the 
Governor's proposal to the Department for a legal opinion. 

Additional Background on Medicaid Recoupment 

Under current law, states must share with the federal government a portion of any Medicaid 
claims they recover (from any source, including lawsuits and third party insurers). The exact 
amount of the share is based on the percentage of the state's Medicaid costs that are paid by the 
federal government. This percentage varies by state according to a statutory formula and 
averages 57 percent nationwide. For Florida, the percentage is 50 percent. Although states do 
not dispute the federal government's right to recoup Medicaid funds generally, they argue that 
little or none of the tobacco settlement funds derive from Medicaid claims and thus recoupment 
should not apply. 

In the McCain bill, the federal government waived its claim to a share of Medicaid funds in 
exchange for a requirement that the states spend 50 percent of their funds on a menu of seven 
items: child care; child welfare; the maternal and child health block grant; the substance abuse 
block grant; the safe and drug free schools program; Eisenhower education grants; and the state 
match for the children's health insurance program (subject to a six percent ceiling). 
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To: Elena Kagan/OPO/EOP, Bruce N. Reed/OPO/EOP, Christopher C. Jennings/OPO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Potential Rider to Senate LlHHS Bill on Medicaid Tobacco Recoupment 

I assume that the Administration shouldn't support taking $1.58 over 5 from 
priority Labor/HHS/Education spending in order to assure the states that we 
won't recoup Medicaid tobacco recoveries in the absence of comprehensive 
tobacco legislation. Please let me know if we should discuss. Thanks. 

---------------------- Forwarded by Joshua Gotbaum/OMBJEOP on 08/31/98 07:25 PM ---------------------------

08/31/98 06:50:25 PM 

HHS staff advise that they have recently been contacted by a staffer from Sen. Hutchinson (R-TXI 
regarding a potential rider to the LlHHS bill that would prohibit HCFA from recouping the Federal 
share of individual state settlements with the tobacco industr . [Current law requires HCFA to seek 
recovery a the e era portion of reimbursements for Medicaid that may be part of any state 
tobacco settlements.[ 

Hutchinson's staff apparently called HHS to gather intelligence on whether the Administration 
would oppose or support such a provision, HHS has not gotten back to Hutchinson's staff on 
HHS' position, but called me to let me know. [Note: Texas is one of the four states that have 
settled with the tobacco industry.[ 

I advised HHS staff that they should not go back to the Hill with their response, given that OMB 
and DPC would likely have views on it. If the provision is eventually offered, this issue would be 
addressed in the LlHHS SAP. 

Recommended Administration Position: Given that this potential amendment would be considered in 
an isolated appropriations bill and not in the context of comprehensive tobacco legislation, I 
recommend that the Administration oppose such a measure. Provisions prohibiting HCFA from 
recouping the Federal share of individual state lawsuits were included in most of the comprehensive 
tobacco bills debated earlier this year, including the McCain tobacco bill which the Administration 
supported, During consideration of the McCain bill, the Administration did not ex ress a osition 
to this type 0 provIsion ecause It was part of comprehensive tobacco legislation and the Federal 
government stood to gain a substantial share of tobacco receipts. 

How CBO Scored A Similar Provision in the McCain Bill: CBO staff scored a similar provision in the 
McCain bill as a cost of roughly $300 million a year/$1 ,5 billion over 5 years. CBO's baseline 



" • 

assumes that HCFA will recover a small portion of the funds rou hi ear) that 
would be awar e to States rom the Tobacco industry as a result of the individual state law suits. 
Because the McCain bill prohibits HCFA from making these recoveries, CBO believes this provision 
would increase net federal spending by the rough amounts above. The OMB baseline does not 
assume that HCFA would recoup any dollars from in' id I state settle B 
w e y no score t IS type of provision as a coster. 

POTUS Letter to the NGA: On 12/5/97, the President sent a letter to the NGA with the following 
paragraph: 

"As you know, current law requires the Health Care Financing Administration to seek recovery of 
the Federal portion 01 reimbursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco funds between Federal and state 
government resolved through legislation and I look forward to workin with the states and with 
Con fess to find a mutually agreeable purpose for -the £. rods generated by tobacco legislation." 

Please let me know if you concur with my recommended Administration position so that we may 
draft SAP language if the Hutchinson Amendment is eventually offered. 

Message Copied To: 

Cynthia A. Rice/OPO/EOP 
Cynthia Oailard/OPO/EOP 
Richard J. Turman/OMS/EOP 
Victoria A. Wachino/OMS/EOP 
Daniel N. Mendelson/OMS/EOP 
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NATIONAL GOVERNORS' ASSOCIATION 
NATIONAL CONFERENCE OF STATE LEGISLATURES 
NATIONAL ASSOCIATION OF ATTORNEYS GENERAL 

The President 
The Whi~ House 
WAAhinglon, D.C. 20500 

DOll( Mr. President: 

October 13, 1999 

As the closing hours of the 105th Congress approach, we wam to reiterate in the SIJ'Ongest 
possible terms our support for legislation that pro~ts tobacco seulement funds form seizun: by 
the federal government. Without protection from federal recoupment. critical stale inilialives 
already undetwsy will be seriously jeopardiZed, lind fUlure state settlements will be Significantly 
atfccced. . , 
Puning this off until ne lee the e 0 C S oW We .tand 
re y 10 aSSISI Congress Bnd the White House in finding 11 reasonable compromise 10 enSure Ihal 
lobacco selliemeni funds are protected from recoupment by the fed6r'!11 government .. 

Sincerely, 

~Th~;' 
Chairman 
National Governors' Association 

Attorney General Mike Moore 
President 

C:r :~~'fj;~:" ~",'" 
Representative Daniel T. Blue ~ 
President 
National Conference of Slate Legislatures 

Governor Michael O. Le4vitt 
Vice Chairman 
Nalional Governors' Association 

GJ,.cit ~ IC-

Anomey General Christine O. Gregoire 
President - Elect 
National Association of Attorneys General 



tJ Cynthia A. Rice 10101/98 11 :20:30 AM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Christopher C. Jennings/OPD/EOP 

cc: Cynthia Daiiard/OPD/EOP 
Subject: ConradlWaxman re: Medicaid recoupment 

I also just got a phone call from Waxman's staff about this issue. 

How much do we want to tell them? That we would be willing to accept a provision that included 
the NGA/McCain menu so long as it was paid for, but that we are not pushing it? 

And who should return these calls? Bruce? Chris? Me? The Conrad call was from Tom Mahr and 
the Waxman call was from Karen Lightfoot. 

---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 10101/98 10:54 AM ---------------------------

Jerold R. Mande 

10101/98 10:29:23 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Cynthia Dailard/OPD/EOP, Sarah A. Bianchi/OPD/EOP 
Subject: Tobacco: MCD federal share amendment. 

Tom Mahr called to check on the WH view on enacting language to enable states to keep the 
federal MCD share from state tobacco suits. As you may know, there are rumors about members 
adding such language to the omnibus budget bill. Conrad has several concerns: 1) what would be 
the offset; 2) any provision should be limited to the 4 states that have settled -- to hold down the 
cost, and to keep this issue alive as an engine for tobacco legislation next year; 3) a majority of 
what would have been the federal share should go for state tobacco control. Conrad is considering 
speaking out on this subject and is considering generating a Congressional letter. He would like to 
know the WH position before he makes his next move. How should we respond? Thanks. 

Message Sent To: 
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"'~; v~,i",,· Bruce N. Reed 

.··r·· ;t:." 10101/9803:25:40 PM , , 
Record Type: Record 

To: Joshua Gotbaum/OMB/EOP 

cc: Elena Kagan/OPD/EOP. Cynthia A. Rice/OPD/EOP. Cynthia Daiiard/OPD/EOP 
Subject: Re: Tobacco: If our position on Medicaid recoupment changes. please let us know. !ill:J 

I'm sure we'll remain lukewarm. But if enough Oems raise concerns, the Republicans may drop the 
idea. We'll let you know what we hear. 



Record Type: Non-Record 

JOSHUA 
GOTBAUM 

1010119802:01:01 PM 

To: Elena Kagan/OPO/EOP, Bruce N. Reed/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP, Cynthia Oaiiard/OPO/EOP 
Subject: Tobacco: If our position on Medicaid recoupment changes, please let us know. 

If our position of luke-warm willingness to support changes, please let us know. (Since we've 
already taken it with the NGA.) 

----------------.----- Forwarded by Joshua Gotbaum/OMB/EOP on 10/0119801 :58 PM ---------------------------

Jerold R. Mande 

10/0119810:29:23 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Cynthia Oaiiard/OPO/EOP@EOP, Sarah A. Bianchi/OPO/EOP@EOP 
Subject: Tobacco: MCO federal share amendment. 

Tom Mahr called to check on the WH view on enacting language to enable states to keep the 
federal MCD share from state tobacco suits. As you may know, there are rumors about members 
adding such language to the omnibus budget bill. Conrad has several concerns: 1) what would be 
the offset; 2) any provIsion should be limited to the 4 states that have settled -- to hold down the 
cost, and to keep this issue alive as an engine for tobacco legislation next year; 3) a majority of 
what would have been the federal share should go for state tobacco control. Conrad is considering 
speaking out on thiS subject and IS consldenng generating a Congressional letter. He would like to 
know the WH position before he makes his next move. How should we respond? Thanks. 

Message Sent To: 

Bruce N. Reed/OPO/EOP@EOP 
Elena Kagan/OPD/EOP@EOP 
Cynthia A. Rice/OPD/EOP@EOP 
Christopher C. Jennings/OPD/EOP@EOP 
Joshua Gotbaum/OMB/EOP@EOP 
David W. Beier/OVP@OVP 



Kevin S. Moran 10101/9801:52:47 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cathy R. Mays/OPD/EOP, Laura EmmettlWHO/EOP 
Subject: Re: Waxman Wb 

I just got more info from EBB. Waxman wants to meet with you ali to teli you not to do McCain 
split ot\state money for tobacco. Erskine told him you ali would meet. Should we work to set up a 
meeting? Do you need to do anything first? k 



tJ Cynthia A. Rice 10/02/98 11 :03:38 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: What to say when people ask us our position on Medicaid recoupment 

I know we want to sound lukewarm positive about the Chiles proposal. HHS leg affairs is getting 
calls about this. Should I have them use this language, which was in the Erskine letter to Senator 
Graham, in responding? 

As you may recall, during the Senate consideration of tobacco legislation, we and the National 
Governors' Association supported the approach taken in the McCain legislation, which 
provided states with full funding if they agreed to spend half the money on an agreed-upon 
menu of seven programs. We continue to believe that this approach would be an acceptable 
solution to the issue. 

Message Copied To: 

Laura EmmettIWHO/EOP 
Christopher C. Jennings/OPO/EOP 
Jeanne Lambrew/OPO/EOP 
Sarah A. Bianchi/OPO/EOP 
Cynthia Oailard/OPO/EOP 
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Record Type: Record 

To: Bruce N, Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: Oem Govs & Tobacco 

---------------------- Forwarded by Mickey Ibarra/WHO/EOP on 09/29/98 05:32 PM ---------------------------
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Record Type: Record 

To: Fred DuVaIiWHO/EOP, Mickey Ibarra/WHO/EOP, Emory L Mayfield/WHO/EOP 

cc: 
Subject: Oem Govs & Tobacco 

My sources tell me the Dem Govs are going to be requesting a meeting on Tobacco and Medicaid in 
the immediate future, Supposedly, they have reached concensus on the menu and will want to 
push forward, 
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THE WHITE HOUSE 

WASHINGTON 

September 21, 1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

Tobacco Update 

This memo (1) advises you of recent conversations we have had with an attorney for the 
industry, which confirm that the industry has no interest in expanding its expected settlement with 
the states, in the way suggested by Dick Scruggs, to include the federal government; (2) informs 
you of a recent NGAINAAG proposal that Congress pass legislation eliminating the federal 
government's claim for a portion of state tobacco recoveries, and outlines a compromise proposal 
that Governor Chiles may suggest to you on Tuesday; and (3) outlines a new idea of Bruce 
Lindsey's to try to use the state settlement discussions to gain clear FDA jurisdiction over 
tobacco products. 

I. Meyer Koplow, the outside counsel for Philip Morris, told us last week that the industry has 
no interest in bringing the federal government into its settlement discussions with the states. (Our 
initial conversations with Koplow took place the week before last, but Koplow took some time to 
speak with his client and get back to us.) According to Koplow, the industry does not think it 
makes sense to upset the state negotiations, given how close they are to success, in order to 
pursue a broader settlement whose prospects of completion are highly uncertain. (Koplow, of 
course, speaks only for Philip Morris, but if Philip Morris is not interested in talking with us, we 
can bet that no one else is either.) 

In explaining this conclusion, Koplow first noted the legal complexities involved in crafting a 
comprehensive settlement -- in particular, the difficulty of insulating the liability protections and 
the FDA provisions from legal challenge. Although he thought there was some chance of 
resolving these issues to all parties' satisfaction, he said (correctly) that we would have to do 
much hard work before knowing whether such a resolution was possible. Koplow also noted the 
practical difficulties involved in the Scruggs scheme; for example, he believes that the states 
would lli11 agree to any arrangement that would subtract punitive damages from their share of the 
money. Finally, Koplow stressed the "psychological" difficulties of attempting to reach an 
agreement. The industry, according to Koplow, simply does not trust us; it fears that we will bow 
to political pressure and increase our demands during negotiations. 



Koplow left open the possibility that the industry would want to deal with us separately at 
some future time, after it had completed the state settlement. He noted that Philip Morris wants 
to resolve all government claims, including potential claims by the federal government. He 
implied that the kind of deal Philip Morris contemplates would not necessitate legislation and 
would include (J) money, (2) FDA jurisdiction, and (3) certain marketing restrictions excluded 
from the state settlement (in part so the industry has something to offer the federal government). 
He did not specifically raise liability protections in this context. 

2 

2. The National Association of Attorneys General (NAAG) wrote a letter to Congressional 
leaders last week urging them to pass legislation before Congress adjourns to "clarify that the 
Health Care Finance Administration should not assert any claims against state tobacco recoveries" 
(letter attached). We can expect the NGA to support this demand strongly; indeed, Republican 
Governors probably have talked already with Senator Lott and Speaker Gingrich about moving 
this legislation. A set of talking points prepared for Democratic Governors, for use in a recent 
phone call with the Administration, urges us to support the legislation, as does a letter that 
Senator Graham just sent you (talking points and letter attached). 

Governor Chiles is meeting with you on Tuesday, primarily to discuss this issue. (As you 
know, Florida has a very special interest in the issue because it is one of four states to have 
completed a settlement with the industry.) Chiles may urge you to support a bill that simply 
eliminates the federal government's claim to any tobacco recovery, as described above. His staff, 
however, has suggested that Chiles may come in with a compromise option, predicated on the 
agreement we reached with the NGA in the context of the McCain legislation. Under this 
approach, the federal government would renounce its claim to a state recovery only when the 
state agreed to use half its money on a menu of seven items: child care; child welfare; the maternal 
and child health block grant; the substance abuse block grant; the safe and drug free schools 
program; Eisenhower education grants; and the state match for the children's health insurance 
program (subject to a six percent ceiling). This approach would give us exactly what we would 
have gotten from the "state side" of the McCain legislation, and we should seriously consider it -
especially given the alternative legislation that the NGA and NAAG are proposing. 

We should note that am: proposal restricting the federal government's ability to bring claims 
against the states will involve serious budget issues. The Congressional Budget Office currently 
projects that the federal government will recoup $1.2 billion over five years from state tobacco 
settlements; we can expect the Office to score even Chiles's compromise approach at 
approximately that amount. The Governors supposedly ~ave agreed on a plan to reimburse the 
federal government for this cost, under which they would divide the cost amongst themselves 
based on their share of the total settlement funds. OMB is currently evaluating this proposal. 

3. Bruce Lindsey has proposed a more ambitious plan for using our recoupment claims as 
leverage to get something out of a state settlement. Under the Lindsey plan, we would drop our 
recoupment claims if a state agreed to (1) take 45 percent of the money unrestricted; (2) use 
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45 percent of the money for the seven items on our menu; and (3) give over 10 percent of the 
money to a "tort fund" which would pay legal judgments against the industry. If the judgments 
failed to exhaust the tort fund, the remaining money in the fund would return to the unrestricted 
state pot. Conversely, if the judgments exceeded the tort fund, the remaining liability would come 
out of the restricted state pot -- and if that too were exhausted, would revert to the industry. In 
exchange for this potentially valuable benefit the industry would agree to FDA jurisdiction -- if 
possible, through the settlement itself; if not, by dropping its opposition to legislation. 

The great virtue of this scheme is that it could make the state settlement partly our victory: 
if everything works correctly, we would achieve the important goal of full FDA jurisdiction. The 
scheme, however, raises at least three questions. First, we may not be able to convert this deal 
into an effective guarantee of FDA jurisdiction. The legal difficulty of getting regulatory 
jurisdiction through a settlement is heightened in this scheme because we probably could not be a 
party to the agreement; moreover, the industry's assurance that it would not fight a legislative 
solution (even if it is believed) hardly guarantees the result we want in a Congress replete with 
FDA-haters. Second, even if we could surmount this problem, the states may well refuse to 
consider this plan, given that it puts more than half of their money at risk of going back to the 
industry for legal judgments. Third, the left in our own party may react with outrage to this 
agreement, arguing that we effectively have "bought" FDA jurisdiction by granting the industry 
relief from liability. We would have to explore these questions more thoroughly before pursuing 
this option. 
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Majority Leader Trait Lou 
U.s. Senare 
WashingtQI\, D.C, 20510 

Minority t.eadcr Thomas D~hlo 
U.S. Salate 
Washington, D.C. 20510 

Speaker of the House N"wt Ginsrich 
U.S, Houle ofRepn:scntati"es 

. Washington. I),C. 20515 

Minority Leader Richard Gephardt 
U,S, Hou,c ofReprclOntati"", . 
Washington, D,C. 20515 
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September 17. 1998 

Pcar Senators Lou and Duchle and ltepresentatives Gingrich and Ciephardt: 

As state Attorneys General. we biwe eotnmuniC4ted with CongrcssionalleadeB .. number 
of times about youth amo\dJlS &\1Id tobacco litigation.. Today we wi~ to reiterate out' strong 
suppon for legislation that would protect JtaIC tabaceo litiption or settlement reec",,,",,, from 
federal Medicaid m;oupmcnt daims. 

Four stales have alread~ settled their lawsuits, A negotiatinll team is now IiCeking to reach 
a proposetf.cettlemcnt that would be made available to a\1 of the other Slates and territories. 
HOW'O~r. whether the Nn~ are paid through settlement or through court "erdicts. the issue Df 
Medicaid recoupment remai", a ecmltallt concern ror,tates, 

A frequent m~nccption is that the stat. laW5Uits are based entirely on rec:ovo""s money 
through the Medicald program. In reality, state laws~its _ based upon a variety of theories and 
'measures o(rcco""ry. For example. many statllS aR pursuina civil penalties under consumer 
proteeticm Statutes, treble damages under antitrust lawi. or forfeiture of profits frDm s.\e. of 
cigarettes to underage buyers, Some states have made no Medicaid-mated claims at aU. 
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Tho VlL$1ly beau .elution would be f'cf Conarcu to ~ tbal iI\G MCIIlUl car.. Fblan_ . 
AdmiDimaUon sholl!cl not Ulert AllY. claims against state tobacco, recoveria. Instead. the ~nd, 
can be bettQ'" ut\11zed In eac:h 1t4t. to compenu.te fOT and to c:o_ the cft"~ of cigarette 
_king. 

It is impoTUnt that the legillalion c;an be passecl bdoTe CoIlIfCA adjournS this year. We 
15k for your SUppOR for Ic8islation like S.1471. Kit :Ina. or other medw!iams to enwr. tha\ 
tobacco settlement paymena _y ill their Rlpecti¥e __ Thank you for your coDSide~on, 

Sincerely. 

BJ/1. n 
Bill Pryor C; 
Anomey 0eneraI of Alabclna 

, Toetl8&ta Albert Mailo 
Anomey General of American 
Samoa 

I/J..I:~ , inSlOn Bf)'III! 
Attorney General of Arkansas . 

Z5:lt 86, at des 

Bruce M; Botelho 
Attomey General of .\lab 

~ ",c./ d?+ 
~ Orant Wood. 

Attomcy Genen.l of Arizmla 

&t\iae:a 
"tJ0rIMIY Gcnetal ofCalifomia 

/UIlL/ZI' 
Richard Bllmlenthal 
AUomey General ofConnecmAit 

-j 
j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 



'. 

., 

~d.?;:> -
Robert A. Butterwonh 
Attorney 0enenI1 ot'Plorida 

~~~ 
Gu.F. Din 
Actin~ Attomey General ofOulm 

Alan O. Lance 
Anorney General ot'ldaho 

~':n> A. Mo6lJett :om: GcncBI orlndlana 

eRA lal ~aI(" 
Carta 1. 
Attorney General arKansas 

VO'd ZS:lt 86. 8t das 
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John M. Perren 
Corporauon Caunsel orD.C. 

.". ,.,) E.:.~ 
Tburbcst E. BIIcer 
,t.namc:y General of Georgia 

2'E: a JA':;-nz U 
Margery S. Bromter 
Attorney General of Hawaii 

Attorney General ornlinoia 

Attomey General oflowa 

4.~. cI de. W 

A.B. "Ben" Chandler m 
Attorney General of [<et\weq. 

QOO(XX): Xl!.:l 
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Attorney General of Michigan 

Mike Moore 
Attorney General ofMinissippi 

-b--q: 4- ~~ -
Franki. Sue Del Papa . 
Attorney General of Nevada 

l:S: .n 86. 81 das 

. .' - .-~. . . .... 

;fJ!:~} 
Attorney Gcno:I1l\ of Maine 

Scott H&rsl\baraer 
AUomey Oc:ne:nd ofMasSllclnaselh 

~~~~.~--~~ 
Hubert H. Humphrey. 
Anomcy Cioneral of Minnesota 

~= 
Attorney General of Missouri 

:;{2V'17' 
DonSteftbe;g 
Auomey Glllleral of Nebraska. 

--Lik~"-. 
Philip T. Mc:Llushlin 
Attorney GertenIl of New Hampshire 
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Peter Vomiero . 
Attorney OeDOr&l ofN_ Jersey 

g, -YT C ILl 
Dennis C. Vaoco 
AUorney General oiNew Yoli: 

~4;4' ,}-J;lh 0 
Heidi Heitkamp 
Attorney General of North Dakota . . . 

• 

A414~ 
Herdy~' 
Attorney General of Oregon 

-='.: J. L!::t . .;,. 
Joae A. Fucnn:.- "'II 
AttomCl)' General of Puerto PJc:o 
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, 
AftOtney Genera,l of New Mexico 

~B.Kera . 
Attomey General orN. Mariana lsi. 

w. A. Drew Edmondson 
Anomay GenerU ofOldahoma 

J B. Pino 
AUomey General of Rhode bland 

()()(X)()():XI1.;1 



" 

• 

'lr~ MAA 1l&>u > 

MarkBameu 
Attorney General of South Carolina Attomey Genen.J of South Dakota 
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n Knox Walb.lp 

De.. Mo"'~ 
Dan Morelea . 

Attorney General otTermellee Attorney General of Texas 

• 

an am 
Allome), General of' UIAh 

/lo-... iJ, g 
I.:uo A. Brady Mark L. Earley . 

Attorney General of VirBin Islands Attorney General ofVirsinia 

~~J 
IDifl'dI V. McGraw Jr. Christine O. Grego' 

Attorney General of Washington Attorney General ofWect Virginia 

Attorney GenenJ ofWilC:Onsin W iUianl t.T. Hill 
Aaomey General or Wyoming 
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c;c:: Snalors Lugar and Harldn. Agric:ultun: Committee 
S~ S~ and Byrd, Appropriations Committee 
Sonatora Domeuici and Lautenber& Bw!set ComoUttee 
S .. lOrs McCaitll.Jld Hollinga, COmmerce Committ .. 
Senators It.oth ancl MD)'IlihaJI. Y1nmce CoJnmlnec 
Senators Hateh and Loahy, Judlc;ialy Committee 
Senators Jefforcla mel Kennedy, LaboT md Humm kuourcea Committee 
Senators Bob Graham and CoMic Mack" FIorlda 
ReprelaftWivD SmIth and SUlllbalm, Agricultuta Committee 
R.epreMnwiva UWlptOft UK! Obey, Appropri.uODII Commi_ 
Reprcsaitativca Kasic;b and Spmt. Budget Comm1ttco 
Rcprcsantativea BWey ud Dingcll. Commerce COlluwttcc 
Representa1ivea Hyde and Co~s, Judi=iaJy Committee 
RcprcHntativQ ArdIel" and Ran,gd. Way. and McalIS ~ 
Repraoma1lvu Bilirakis. Hastings, ud Shaw, Florida 
~wHansen. UW 
RcpI'CSCtl\aUvc MclDnis, Colorado 
RcprcaCIIW~ Meehan, ~UICtI' 
RepraCll1l1liVII Pryce, OhIo 
Representative Waxman. California 
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THOMAS R. CARPER 
GOVERNOA 

. MEMORANDUM 

TO: 

STATE OF DElAWARE 
OFFICE OF THE Go~OR 

DEMOCRATIC GOVERNORS 

,. 

FROM: GOVERNOR TOM CARPER, NGA CHAIR 
GOVERNOR PEDRO ROSSELLO, DGA cHAiR 

DATE: September 17,1998 

SUBJECT: DGACONFERENCECALL 5 PM TODAY 

It is unlikely that either of us will be able to participate in today's cOnference call with 
Erskine Bowles and Jack Lew. However. it is imperative that we take this opportunity to 
raise a number ofissues of importance to governors. We have attaA;:iied talking points Oil 

three top priorities: Eel-Flex, tobacco recoupment, and Iridian GanUni. and' are esking that 
you raise these issues during today' S call. 

It is likely that the Administration will playa key role in meetings with Congressional 
leada-s to hammer out an overall deal tD fund the government for the next year. White 
House support for these tDp priorities is critical. 

ED-FLEX 
I 

• Expansion' of the cU.rrent Ed-Flex Demonstration program this year is a top 
priority for Democratic governors and NGA. The President proposed in 
February at the NGA meeting to extend Ed-Flex to aD states that mc:et certain 
criteria. NOW is the time to extend Ed-Flu to all states. 

• NGA worked with Senators Wyden and Frist and with Representatives Castle 
and Roemer and with the Adminstration in drafting a biparfi5an bill to ensnrc 
that the new flexibility includes strong accountability rc:quirements_ 

• Many states are doing tremendoll$ things in the area of school reform - the 
majority of states passed accountability and class size reduction initiatives in this 
·Iegislative session. This flexibility will enhancc the reforms tltat are taking place 
in th·e statc.~. . 

TATNAL!. BUILDING 
ClOVER. OELJ.WARE 1_, 

('021 738·4101 
FAX (302) 7." • 2775 

CAAVEi. Sf A TE OFFICE BLDG. 
WI\Jo\INGTON, DElAWARE, 980, 
'. (302) 577 - 321 a 

FAX (302) 577. ",8 



" ! 

" 

'. 
" 

• Some Democrats have expressed some conc;c:m that Ed-Flex would eventually lead to 
an education block grant (similar to what the Dollars to the Classroom bill tried to 
accomplish). Governors oppose that bill; however, there Is strong bipartisan support 
for Ed-Flex. Ed-Flex does not allow states to combine federal. STate. and local funds. 

• Furthermore. Ed-Flex; coulq ..actually circumvent the push for education block grants 
while ensuring that the new flexibility comes only with requisite accountability 
because: 1) states must have established plans for school improvement and must be 
accountable for results; 2) states must be willing to grant local school districts waivers 
of state rules; and 3) it will bring greater coordination to the administration of federal 
education programs. 

• The Ed-Flex bill is budget neutra!. 

TOBACCORECOUPMENTPROTECTlON 

• HeF A sent letters to all states last year asserting the federal government' Ii rights over 
state tobacco settlement dollars using an obscure provision in federal Medicaid law, 
Without repeal of that provision all states with settlements and states that settle in the 
future CQuld be required by HCFA to give more than half of their settlement dollars to 
the federal goverPmcnt 

• HCFA's logic is that since the lawsuits were brought, on behalf of the statC/federal 
program Medicaid that the federal government deserves its share. 

• However, most states have little or no Medicaid claims involved in their lawsuits. 
Most states assert a variety of claims including consumer protection, fraud, 
racketeering, antitrust violations and health care costs 

" 

• States brought these suits with no assistance from the federal govi:mment and the 
federal gJvemmcnt retains the 'ability to sue for their own costs in federal programs 
such as Medicare and Veteraus, 

• Without repeal of the HCF A recoupment provision state lettlcment funds will be 
tied up for years In negotiation andlor litij:;ationwith the federal government. 
The mnds will be unavaih.ble for state efforts to curb tcen smoking, improve 
children'S health or expand child care Bnd eduQltionprogralll$. ' 

• There is Rcpublican leadership support for providing all states with protection 
froDl HeFA recoupment. They Bre ready to attach this protection to the 
continuing R$olution to fund the government.' , 

• Governors have agreed on a mechanism to pay for this provision with each state 
with a settlement paying a proportionate share to offset the Sl.l bUllon ~st over 
S years to the federal eovemment. 
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INDIAN GAMING 

• The Enzi-Sessions amendment to the FYl999 Interior appropriations bill passed the 
Senate under unanimous consent on Tuesday, Sept. 15"'. 

• The Amendment would continue the cunent moratorium preventing the secretary of 
the U.S. Interior from using federal fimds to approve tribal-state coIilpacts that have 
not first been approved by the state, as required by law. 

• The Iltllendment would also probibit the ~ from promulgating Il regulation or 
implementing a procedure that could result in tribal Class III gaming in the absence of 
a tribal-state compact or from going forward with any proposed rule on this Jll8ttcr in 
FY1999. 

• Under the Secretary ofIntcriors' proposed rule, tribes can by-pass states when they 
feel states arc not negotiating in good faith and when states assert sovcrcign immunity 
in court proceedings . 

• The Secretary's proposed rule would preempt states' authority under existing laws 
and would givctribes incentive to avoidnegotiaIlng gambling compacts with states. 

, 

• Governors feci that Since the Secretary's inherent au\hority includes the responsibility 
to protect the interests of the tribes, there would be a Serious conflict of interest where 
the Secretary asserts judgment over dispules between states and:trlbes. 

'. 

• The Enzi - Sessions amendment does not affed C1UTeD.t Tribal-State gambling 
compacts that an already in effect. This amendmel,l.t would also continae to give 
the Secretary the ability to approve compacts mutually agreed to by Tribes aDd 
States. 

I 

• Governors, along with the nation', Attorneys General are currently In 
negotiations with Tn'bes, the Departmeut of Interior, and the Department 01 
Justic:e,to find feasible solutions to concern, both parties have with the Indian 
Gaming Regulatory Act. 

• Governors ll~e the President to include the Enzi - Sessions amendment in a CR, 
giving all interested pllrties time to eome to an agr~lIlent. 

.' 
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The Honorable Erskine B, Bowles 
Chief of Staff to the President 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. Bowles: 

WASHINGTON, DC 20510-0903 

September 15, 1998 
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I sincerely appreciated the opportunity to meet with you on September 15,1998, to discuss 
numerous mutual areas of interest. In order to track these issues more efficiently, I thought that 
it would be helpful to give you a brief outline of my concerns as they relate to each of these 
subjects, Where appropriate, I have enclosed more detailed information on particular issues. 

First, as you know, in August 1997, the State of Florida settled a lawsuit with the tobacco 
industry for over eleven billion dollars. Governor Chiles has begun to use these funds to 
implement anti-tobacco programs and to fund the largest children's health insurance expansion in 
the State's history. Unfortunately, by laying claim to settlement funds as federal Medicaid 
dollars, the Health Care Financing Administration threatens to scuttle Governor Chiles' 
initiatives and leave hundreds of thousands of Florida's children uninsured. It is my hope that 
with the Administration's support, we Cail clarify legislatively that settlement funds belong to the 
settling state, not to the federal government,' In fact, the National Governors Association ranks 
this issue as its top priority for the remainder of the session. I would very much appreciate the 
opportunity to work together with you to solve this critical problem. 

Second, during debate over the Agriculture Appropriations Bill, I sponsored an amendment to 
add emergency funds to several accounts within the Department of Agriculture to address the 
needs of Florida agriculture resulting from the extensive fires and extreme drought that occurred 
in the state over the course of this year. This amendment was accepted by the Senate pending a 
review by the Administration of the total dollar value of agriculture disasters nationwide. I 
understand through my communications with the Office of Management and Budget that the 
review referenced in this amendment has become a part of a larger effort by the Administration 
to identify supplemental funding needs. My staff has informed me that the Office of 
Management and Budget provided a firm date of Thursday, September 10, 1998 for the review of 
supplemental funding needs to be completed. To my knowledge, this information has not been 

. released due to several pending, but unidentified, policy issues. 

I would like to be updated on the following information: (1) When will the Administration's 
review of disaster needs be released? As you know, the retention of the Florida funds for disaster 
mitigation in the 1999 Agriculture Appropriations Bill is subject to your release of this 
document; and (2) what are the policy issues being reviewed as part of this process? 

... 
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Third, since early this summer, the Nuclear Regulatory Commission (NRC) has been operating 
with only three out of the five statutorily required commissioners. The NRC is in desperate need 

r of a full commission staff to address the rising tide of relic en sing applications from the nation's 
~ I ~S~ nuclear power plants, and to streamline the licensing review and approval process. The two (2) l\i ' / current candidates are: (1) Greta Dicus CD), a reappointment; and (2) Jeff Merrifield (R), a new 
'/ appointment. I would ask that the Administration expedite the nomination process for these (2) 

two individuals in order to ensure their approval by the full Senate prior to its adjournment. 

Finally, as a follow up to our September 9,1998, phone conversation, I would like to re-iterate 
my strong interest in the appointment of a White House Commission to examine the issues 
surrounding seaport safety and security in the United States. In order to continue this effort, it is 
necessary for the Administration to issue an Executive Order that would establish the White 
House Commission on Marine Transportation. It is my sincere hope that an Executive Order 
could be issued in the upcoming weeks, and that the commission will be fully functional at the 
National Marine Transportation Safety Conference, which will convene on November 17-19, 
1998, in Warrenton, Virginia -

I thank you again for taking the time to meet with me, and assisting me in moving these issues 
forward. If there is anything else that I can do to be of assistance in this matter, please do not 
hesitate to let me know. 

Sincerely, 

< z(~ ~ates Senator 

Enclosures 

,.. 
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Tobacco-Settlement: State Money 
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Note that this memo is based on second-hand verbal descriptions - we are not 
aware of any specific legislation. 

Chiles Medicaid Tobacco Recovery Idea 

Under current law if the states recover Medicaid costs as part of a tobacco suit, 
they are required to pay back federal Medicaid matching payments. 

CBO would score any legislation that forgives the states liability as a cost ($1.2B 
over 5 years). 

The $1.2B represents CBO's estimated amount of federal recoveries, less certain 
administrative costs (e.g., lawyers fees). Moreover, the federal amount is adjusted 
downward by CBO because states will assert that the tobacco recoveries are not 
based on the Medicaid smoking costs and because CBO regularly "discounts" the 
HHS Secretary's resolve in collecting from the states. [The fact that states are 
willing to offset the $1 .2B may indicate that the estimate of the federal share is too 
low.l 

Given that CBO would score a cost of $1 .2B over 5 years, the idea is for the states 
to offset the costs by paying back the government. Each state would pay 
according to the percentage of the national tobacco recoveries it received. That is, 
if Florida accounts for 30% of all tobacco recoveries, it would pay 30% ($36.0m) of 
the $1 .2B to the federal government. 

Concerns 

There are several concerns with this idea, they have been organized into three 
categories: definition; budget/scoring; and enforcement. 

Definiton The development of national tobacco legislation involves clearly 
identifying the basis of the settlement payments (e.g., real versus nominal dollars; 
inflation factors in the out years); etc.). The basis of the payment would have to be 
clarified. 

Budget/Scoring As a matter of precedent, OMS resists accepting CBO scoring in 
law because it is inconsistent with the President's economic assumptions, baseline 
technical assumptions, and scoring assumptions. Consequently, OMB may score I 
the costs of forgiving state payments differently than CBO. 

To implement the law, we believe the proponents of the idea are thinking of writing 
the dollar amount in law. Given that estimates vary over time, drafting legislation I 
that locks in a dollar figure can have unintended outcomes. For example, Medicare 
beneficiaries are supposed to pay 25% of Part B costs. At one point dollar 
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amounts, rather than the percentage, were written into law. When Medicare actual 
expenditures came in lower than estimated expenditures, beneficiaries were paying 
more than 25% of Part B costs. . 

Enforcement Obviously, OMB staff would not recommend forgiving states. 

It is not clear how the payments would be made to the federal government and 
how they would be enforced. Under what circumstances would the states be 
compelled to make these payments? If a state's economy performed poorly, could 
the states simply choose not to pay the federal government? Is it likely that all 
states will agree to this idea, or is Florida an exceptional case? If the cost of 
forgiving the recovery is $1.2B and the states are willing to pay this cost, why not 
simply collect the federal share of the recoveries? 

The most rational mechanism for enforcement, assuming one accepts the estimated 
dollar recoveries, is to take the amounts out of federal payments to the states for 
Medicaid. This assures that the federal government gets its share of recoveries. 

However, if one enforces this policy through Medicaid, it is not clear how this idea 
differs from current law. Under current law, the Secretary is directed to recover 
from state Medicaid grants the federal share of amounts recovered by the states 
from the tobacco companies for Medicaid costs related smoking. 

l 



r::p::rr'-'''' ... 
tt":£., Christopher C. Jennings 
f . ' 09/21/9804:15:34 PM 
, 
Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Cynthia A. Rice/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Laura EmmettIWHO/EOP, Cynthia Dailard/OPD/EOP, Jeanne 
Lambrew/OPD/EOP 

Subject: Re: Paragraphs for memo to Erskine llitI 

A few questions: 

Do we have a sense about the degree there is Hill support for this proposal, particularly as it relates 
to allocation of dollars? My sense is that they have not pushed this aspect of the proposal as 
much as the general recapture prohibition provisions. 

Second, does any support for this type of amendment undermine our tobacco strategy I possibility 
of comprehensive legislation next year? 

Third, if we do decide to move in this direction, doesn't it make sense to see if we can resolve our 
other big state recoupment issue -- provider tax and donations negotiating authority -- at the same 
time? If we feel that we have to move in this direction, this might be a good thing to get in return 
for supporting the states in this effort. Although this would complicate matters for the short-term, 
it would relieve a major headache that is about to painfully confront us after the election. (It could 
be done by either integrating the NGA tobacco recoupment initiative with our current increased 
negotiating authority proposal OR we could follow their approach and simply ask the states to pay 
back the CBO (much reduced) assessment of what we would otherwise recapture through normal 
enforcement activities. Just a thought... 

cj 
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THE WHITE HOUSE 

WASHINGTON 

September 21, 1998 

MEETING WITH GOVERNOR LAWTON CHILES (D-FL) 

DATE: 
TIME: 
LOCATION: 
FROM: 

I. PURPOSE 

September 22, 1998 
2:00p.m. 

Chief of Staff'~e 
Mickey !barr 
Fred DuVal ~ 

Governor Chiles has requested a meeting with you on behalf of the Democratic Governors 
to discuss tobacco. 

II. BACKGROUND 

Governor Chiles wants to meet with you to discuss tobacco and the possibility of requiring 
states to fund certain priorities in exchange for Medicaid recoupment protection. The 
Domestic Policy Council will be providing a detailed briefing of the points that Governor 
Chiles will raise with you. 

The National Governors' Association has stated that its top three priorities for 1998 are 
tobacco recoupment protection, expanding Ed-Flex to all states and resolving the Indian 
Gaming issue. Governor Chiles will not raise Ed-Flex with you, however, he may raise the 
issue oflndian Gaming (see attached talking points.) 

In addition to tobacco and Indian Gaming, Governor Chiles may also raise the FICA 
exemption decision with you. The Governors have long supported a FICA exemption that 
would help minimize the costs of running publicly-funded work programs for welfare 
recipients. They have pressed for this Treasury ruling for one and a half years and are 
becoming impatient with the amount oftime it has taken to finalize the ruling. Governor 
Chiles has been the loudest voice in expressing his frustration. Please see DPC's attached 
background and talking points paper on this issue. 

The final subject that Governor Chiles could potentially raise is that of cost allocation. 
Representatives from all 50 states have met with representatives from OMB, the Domestic 
Policy Council, and IGA to discuss the new cost allocation guidelines as required by the 
1998 Agriculture Research Bill. The States identified 25 areas of concern and HHS was 
able to satisfY all but three. Included among the outstanding issues is whether the 
Administration will seek to recover Medicaid administrative dollars in the upcoming 
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MEETING WITH GOVERNOR LAWTON CHILES 
PAGE TWO 

Congressional budget battle. Please see DPC's attached bckground and talking points 
paper o,n this issue. 

III. PARTICIPANTS 

Governor Chiles 
Charlie Salem, Director, State of Florida Washington Office 
Bruce Reed 
Fred DuVal 

IV. PRESS PLAN 

Closed Press, no stakeout 

VI. ATTACHMENTS 

Tobacco background paper (provided by DPC) 
Indian Gaming background paper 
Cost allocation background and talking points (provided by DPC) 
FICA background and talking points (provided by DPC) 
Attorneys General letter on tobacco 
Biography of Governor Chiles 



September 21,1998 

MEMORANDUM FOR THE CIDEF OF STAFF 

FROM: 

SUBJECT: 

Bruce Reed 
Elena Kagan 

Tobacco Update 

This memo (I) advises you of recent conversations we have had with an attorney for the 
industry, which confirm that the industry has no interest in expanding its expected settlement 
with the states, in the way suggested by Dick Scruggs, to include the federal government; (2) 
informs you of a recent NGAINAAG proposal that Congress pass legislation eliminating the 
federal government's claim for a portion of state tobacco recoveries, and outlines a compromise 
proposal that Governor Chiles may suggest to you on Tuesday; and (3) outlines a new idea of 
Bruce Lindsey's to try to use the state settlement discussions to gain clear FDA jurisdiction over 
tobacco products. 

I. Meyer Koplow, the outside counsel for Philip Morris, told us last week that the industry has 
no interest in bringing the federal government into its settlement discussions with the states. 
(Our initial conversations with Koplow took place the week before last, but Koplow took some 
time to speak with his client and get back to us.) According to Koplow, the industry does not 
think it makes sense to upset the state negotiations, given how close they are to success, in order 
to pursue a broader settlement whose prospects of completion are highly uncertain. (Koplow, of 
course, speaks only for Philip Morris, but if Philip Morris is not interested in talking with us, we 
can bet that no one eIse is either.) 

In explaining this conclusion, Koplow first noted the legal complexities involved in crafting 
a comprehensive settlement -- in particular, the difficulty of insulating the liability protections 
and the FDA provisions rrom legal challenge. Although he thought there was some chance of 
resolving these issues to all parties' satisfaction, he said (correctly) that we would have to do 
much hard work before knowing whether such a resolution was possible. Koplow also noted the 
practical difficulties involved in the Scruggs scheme; for example, he believes that the states 
would not agree to any arrangement that would subtract punitive damages from their share of the 
money. Finally, Koplow stressed the "psychological" difficulties of attempting to reach an 
agreement. The industry, according to Koplow, simply does not trust us; it fears that we will 
bow to political pressure and increase our demands during negotiations. 
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Koplow left open the possibility that the industry would want to deal with us separately at 
some future time, after it had completed the state settlement. He noted that Philip Morris wants 
to resolve illl government claims, including potential claims by the federal government. He 
implied that the kind of deal Philip Morris contemplates would not necessitate legislation and 
would include (1) money, (2) FDA jurisdiction, and (3) certain marketing restrictions excluded 
from the state settlement (in part so the industry has something to offer the federal government). 
He did not specifically raise liability protections in this context. 

2. The National Association of Attorneys General (NAAG) wrote a letter to Congressional 
leaders last week urging them to pass legislation before Congress adjourns to "clarify that the 
Health Care Finance Administration should not assert any claims against state tobacco 
recoveries" (letter attached). We can expect the NGA to support this demand strongly; indeed, 
Republican Governors probably have talked already with Senator Lott and Speaker Gingrich 
about moving this legislation. A set of talking points prepared for Democratic Governors, for 
use in a recent phone call with the Administration, urges us to support the legislation, as does a 
letter that Senator Graham just sent you (talking points and letter attached). 

Governor Chiles is meeting with you on Tuesday, primarily to discuss this issue. (As you 
know, Florida has a very special interest in the issue because it is one of four states to have 
completed a settlement with the industry.) Chiles may urge you to support a bill that simply 
eliminates the federal government's claim to any tobacco recovery, as described above. His 
staff, however, has suggested that Chiles may come in with a compromise option, predicated on 
the agreement we reached with the NGA in the context of the McCain legislation. Under this 
approach, the federal government would renounce its claim to a state recovery only when the 
state agreed to use half its money on a menu of seven items: child care; child welfare; the 
maternal and child health block grant; the substance abuse block grant; the safe and drug free 
schools program; Eisenhower education grants; and the state match for the'children's health 
insurance program (subject to a six percent ceiling). This approach would give us exactly what 
we would have gotten from the "state side" of the McCain legislation, and we should seriously 
consider it -- especially given the alternative legislation that the NGA and NAAG are proposing. 

2 

We should note that any proposal restricting the federal government's ability to bring claims 
against the states will involve serious budget issues. The Congressional Budget Office currently 
projects that the federal government will recoup $1.2 billion over five years from state tobacco 
settlements; we can expect the Office to score even Chiles's compromise approach at 
approximately that amount. The Governors supposedly have agreed on a plan to reimburse the 
federal government for this cost, under which they would divide the cost amongst themselves 
based on their share of the total settlement funds. OMB is currently evaluating this proposal. 

3. Bruce Lindsey has proposed a more ambitious plan for using our recoupment claims as 
leverage to get something out of a state settlement. Under the Lindsey plan, we would drop our 
recoupment claims if a state agreed to (I) take 45 percent of the money unrestricted; (2) use 
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45 percent of the money for the seven items on our menu; and (3) give over 10 percent of the 
money to a "tort fund" which would pay legal judgments against the industry. If the jUdgments 
failed to exhaust the tort fund, the remaining money in the fund would return to the unrestricted 
state pot. Conversely, if the judgments exceeded the tort fund, the remaining liability would 
come out of the restricted state pot -- and if that too were exhausted, would revert to the industry. 
In exchange for this potentially valuable benefit the industry would agree to FDA jurisdiction -
if possible, through the settlement itself; if not, by dropping its opposition to legislation. 

The great virtue of this scheme is that it could make the state settlement partly our victory: 
if everything works correctly, we would achieve the important goal offull FDA jurisdiction. The 
scheme, however, raises at least three questions. First, we may not be able to convert this deal 
into an effective guarantee of FDA jurisdiction. The legal difficulty of getting regulatory 
jurisdiction through a settlement is heightened in this scheme because we probably could not be a 
party to the agreement; moreover, the industry's assurance that it would not fight a legislative 
solution (even if it is believed) hardly guarantees the result we want in a Congress replete with 
FDA-haters. Second, even if we could surmount this problem, the states may well refuse to 
consider this plan, given that it puts more than half of their money at risk of going back to the 
industry for legal judgments. Third, the left in our own party may react with outrage to this 
agreement, arguing that we effectively have "bought" FDA jurisdiction by granting the industry 
relief from liability. We would have to explore these questions more thoroughly before pursuing 
this option. 
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Indian Gaming 

Talking Points 

• We are very aware ofthe concerns expressed by the Governors on this issue. 

• We have expressed our opposition to the Enzi-Sessions Amendment because identities 
tribes a right to gaming granted by IGRA, without the benefit of Congressional hearings 
or to tribal consultation. 

• Their are legitimate concerns on both sides about the appropriate scope of gaming. These 
are appropriating the subject of Department of Interior-lead negotiations which are 
currently taking place and which, we hope, will produce consensus between the tribes and 
the states on amendments to IGRA that would improve the compacting process and 
increase regulatory capacity. 

Background 

Governors, along with the nation's Attorneys General, are currently in negotiations with Tribes, 
the Department of the Interior, and the Department of Justice, to find feasible solutions to 
concerns both parties have with the Indian Gaming Regulatory Act (IGRA.) 

IGRA was enacted to allow Indian tribes the opportunity to pursue gaming for economic 
development on Indian lands. Under IGRA, Tribes are only authorized to conduct class III 
gaming operations if such gaming is permitted by the state. Further, a tribe can conduct class III 
gaming only under two circumstances: 

• pursuant to a mutually agreed-upon Tribal State compact; or 

• in circumstances in which states fail to negotiate a compact in good faith. lORA 
authorizes the Secretary to issue "procedures" to define the nature and scope of 
authorized gaming activities. IGRA only authorizes the Secretary to issue "procedures" 
after states have been provided with a full opportunity to negotiate compact terms. 

Under IGRA, tribes were given the right to file suits directly against states to prompt states to 
negotiate the potential terms of gaming compacts with tribes. In Seminole v. Florida, I 16 US 
I I 14 (1996), the U.S. Supreme Court held that a state may assert an Eleventh Amendment 
immunity defense to avoid a lawsuit brought by a tribe alleging that the state did not negotiate in 
good faith. As a result of this decision, states can avoid entering into good faith negotiations 
with Indian tribes without concern about being subject to suit by tribes. 

Under these circumstances, the Secretary's authority to issue "procedures" may provide the only 
avenue for allowing Indian gaming activities to occur in states that allow or permit non-Indian 
gammg. 
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The Secretary published a proposed rule on January 22, 1998. The proposed regulations, 63 Fed. 
Reg. 3289 (Jan. 22, 1998), are intended to provide an administrative remedy for Indian tribes 
when a state fails to negotiate in good faith with an Indian tribe over the terms and conditions of 
a tribal-state compact as required by lORA. Such a rcmedy would be available when a state not 
only failed to negotiate in good faith, but also successfully asserted a sovereign immunity 
defense to a Federal court action brought about by a tribe under lORA. Such a defense was 
recognized by the Supreme Court.in the Seminole decision. The Department is currently 
reviewing comments that have been provided on the proposed rule. 

The Enzi-Sessions Amendment to the FY 1999 Interior Appropriations bill passed the Senate 
under unanimous consent on Tuesday, September IS. The Amendment would continue the 
current moratorium on the Secretary's approval of tribal-state compacts not first approved by the 
state, and would prohibit the Secretary from promulgating the proposed rules which provide a 
procedure for class III Indian gaming in the absence of a compact. 



Cost Allocation 
Talking Points 

• We still believe Medicaid cost allocation is justified. We cannot allow states to 
increase federal administrative costs by keeping their entire capped T ANF block grants 
and shifting administrative costs formerly charged to T ANF to the open-ended Medicaid 
and Food Stamp programs. Our budget made an across-the-board change for every state, 

.. because we did not have state specific data to rely upon. 

• The passage of the Agriculture Research Bill put into law cost allocation for Food 
Stamps and proved that a state-by-state approach to making these adjustments is 
possible. I know White House and HHS staff have worked closely with governors staff 
to ensure that the Ag Research bill collects accurate state specific data. Because state 
data will now be available, we are willing to consider a similar approach in a Medicaid 
cost allocation proposal rather than our original across-the-board reduction in 
administrative costs. 

• Cost allocation should not affect children's health outreach. The Medicaid cost 
allocation proposals are designed to recapture potential increases in Federal spending -
they do not "cut" spending. As such, states would have the same amount of Federal 
match that they would have had before. All administrative activities would still be 
matched by the Federal government. 

Background 

• Before welfare reform, States charged most common administrative costs of AFDC, 
Medicaid and Food Stamps to their AFDC budget. Because the matching rate for all of 
these open-ended programs was the same, States would receive the same Federal 
matching funds regardless of which program paid for these common costs. 

• However, welfare reform has changed this equilibrium. TANF (1) consolidated cash 
assistance and related programs, (2) built cornmon administrative costs of Medicaid, Food 
Stamps and AFDC into the T ANF block grants, and (3) limited the amount of funds in 
T ANF that may be used for administration. Even though they are built into the grants, 
many States have sought to allocate some of the common administrative costs to Medicaid 
and Food Stamps to free up more dollars within the capped T ANF grants. 

• In general, government accounting rules call for each program to pay its own 
administrative costs -- the so-called "benefiting program rule." CBO estimates presume 
that states are following this approach. As states shift administrative costs from the 
capped T ANF block grant to the open-ended Food Stamp and Medicaid programs, 
conservative estimates suggest that Federal costs would increase by at least $3 billion in 
FY's 99-03 with no commensurate benefit for low-income individuals. The President's 
FY '99 budget proposed to adjust the match rate on administrative costs in Food Stamps 
and Medicaid from 50 percent to 47 percent to account for the cost shift from TANF. 
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Welfare Reform: Application of FICA to Workfare Jobs 

Talking Points 

• The President strongly supports exempting workfare payments from FICA taxes, but 
wants to ensure that such action does not weaken worker protections. 

• I understand from the Treasury Department that the draft notice is being edited to ensure 
that the action does not weaken worker protections, and this editing process has delayed 
matters a bit. Nothing has changed in the language which makes clear workfare is exempt 
from taxes, just some additional legal language has been provided to make clear that the 
IRS notice does not affect the Fair Labor Standards Act. 

• I know this ruling is long overdue, but I want you to know that the language is being 
finalized as we speak and we are as eager as you are to complete this action. 

Background 

Treasury and the IRS have prepared a draft notice stating that workfare positions are not subject 
to FICA taxes (workfare participants are already ineligible for the EITC as a result of a Balanced 
Budget Act provision). Governors have long sought this FICA exemption to help minimize the 
costs of running publicly-funded work programs for welfare recipients. However, organized labor 
is concerned that such a notice will provide support for legal challenges that worker protections 
do not apply to workfare. Through Department of Labor guidance issued in May 1997, the 
Administration had taken a firm stand that minimum wage and other labor protections apply to 
workfare positions. 

A year ago, after the President spoke to the NGA, he discussed this issue with several governors 
and told them that he supports exempting workfare payments from FICA taxes. The Treasury 
and Labor Departments have worked to craft language to try to minimize any effect on worker 
protections. 
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NAnONAL ASSOCIATlOI'1 OF ArrORNEYS G!;lNl!RAL 
750FlItST STl<EE"rNE Sum 1100 

Majority Leader Trcllt Lott 
U.S. SeMle 
Washington. D.C. 20510 

Minority Leader Thomas Daschl" 
U,S. Senate 
Washington. D.C. 20510 

Speaker of the Houso Newt Gin;rich 
U,S. House of Reprcscma.dves 

,Washington. D.C. 20515 

Minority Leader Rjcnard Gephardl 
U,S. House ofRepre'e"ta!iv", 
Washington. D.C, 20515 

W .... Kn<Cro". DC 20002 
(lOl)3l~" 
('20;l) 401..6,," 

September 17. 1998 

Dear Senators LOll and DII~chle and Representatives Gingrich and Gephardt: 

....... :~ ....... " 

As stale Attorneys Gtneral, we have communicated ""';th Congressional leaders a number 
of times about youth smoJeing and tobacco litigation. Today we wi./1 to reiterate our strong 
svpport for legislation that would protect state tobacco litigation or settlement recoveries from 
federal Medicaid r,,!;oupmenl claims. 

Four states have already settled their l&lwsuits, A negotiating tOllm i. now seekins to reach 
a proposed',etllcmcnt that would be made available to all of the other SIIlteS and lenitori" •. 
However, whether the funds !Lre paill through &"tlIemont or through court "erdie". the j.~ue of 
Medicaid recoupment remainsl constant concern for states, 

A frequent misconception is that the state lltw,uits are based entirely on recovoring money 
through the Medicaid program. In reality. state l.w8uils are based upon B variety oftheorics and 
'measures of recovery. For e".mple. many nates are pursuing civil penalties under consumer 
protection statutes, treble dJUnage~ under antitrust laws. or forfehure of profia from sales of 
cigarettes to underage buyers. Some slate< have: made nO Medicaid-related claims Mall. 
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The vastly better iolution would be for Congress to clarify that the HcoJdl CIlT'C FIn"noe . 
Adminism.tion should not assert ""Y claims against &tate tobacco recoverie,. Instead. the fund. 
can be better utilized in cae!> state to compen"'te for and to counter the cffect5 of cigarette 
smoking. 

It is important that the legislation can be passed before Congress adjourns this year. We 
ask for your ~uppon for legislAtion like S. J 471. H.R. 2938. or other mechanisms to ensure that 
tobacco settlement payments sre.y in their ~'!leaive .ates. Thank you for your conside~tion. 

;j .J! ! C':f u-. 
Bill Pryor 
Attorney General of Alabama 

~()f~ 
Tocta.gaLa Alb<.rt Mallo 
Attorney General of American 
Samoa 

Sincerely. 

~~ Wi "SIOll Bryan! 
Attorney Genel1ll of Arl<ansas 

~s'L/ 
~:A. Nanol) 

Attorney General of Colorado 
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llNce M: Botelho 
Attorney General of Alaska 

,p
Grant Woods 
Attorney ~neral of Arizona 

/UIlL;!Lf 
Richard Blumenthal 
A~tomey Genel1ll of Connecti~t 
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Robert A. Butterworth 
Attorney Gener~t ofPIQrid4 

~~-:....7-~ 
GUf F. Dill 
Acting Attorney General of Guam 

~-tJ~ 
Alan G. Lance 
Attorney G"neral ofldaho 

fi.~'?P ftrey A. Modisert 
Atrome), General oflndlana 

CIIJ, fa! &c 2J.t'a/(" 
Carla lovall 
Artomey General of Kansas 
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-~~~ 10hn M. Ferren 
CoTl'oration Coun;el or D.C. 

~\.~E.,.~ 
Thurbert E. B~ker 
A.ttorney Gene,,! of Georgia 

~(sJA5 ;;pz 
Margery S. SraMster 
Attorney General of Hawaii 

Attorney Genetal oflllinoi. 

Attorney General of Iowa 

d. 11. cL If!. ~ 

A.B. "Ben" Chandler m 
Attomey General of Kentuclcy 
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Richard P. Icyou 
Attorney Gener of Loui.iana 

~d3 ,~~ 
: 7sePhCUITBI\ Jr?" 

Attorney Ocnerel QfMlLryl~ncl 

Attorney General of Michigan 

Mike Moore 
Attorney General orMis.i.sippi 

~~.L sep P. Muurek 
AtlOmey::er::ntao& 

f-...4.,: J;- L \?,+==, 

SO'd 

Fronkie Sue Del Papa 
Attorney General ofNe"ada 
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~'(',J~J drewK; rcr 
Attorney General of Maine 

-Scott Hllr5hbarg~r 
Attorn")' General ofMlIs~achusells 

fiuhert H. Humphrny. 
Attorney General of Minnesota 

~~. 
Attorney General of Mis so un 

q2~ DonSte~' 
Attorney Gencr.J ofNebrnslc:a 

-.tJh."4 'h£' . 
Philip T. McLaughlin 
Attorney General ofN"", Hampshire 
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Peter V.rnicro 
Attorney General of New Jersey 

LCIL 
Dennis C. V"ceo 
Attorney General of New York 

~E;n~~&~ 
Attorney Goner,,1 of Ohio 

!~~ 
H"rdyMyea· 
Attorney Gcnaal of Oregon 

-:(,;c' ). £ .. -te:. ~Mt... 
10se A. FUcnlClO-Ago ",u 
Attorney ~neral of Puerto Rico 
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~ MJCt1;; ~IC)' 
Attorney Gen&[1l1 ofNonh Carolina 

f'M't'L .'1. rrtJ S'rO-c 
Maya B. Kara . 

Attorney General ofN. Mariana lsI. 

W. A. Drew Edmondson 
Attorney Gt:nel1!l of Oklahoma 

, 
'0r""I ~ k ~ f:. ~':....... 
D. Miehael Fisher 
Attorney General ofPCtUlsylvani .. 

Jf/::y B. Pine 
Attorney General of Rhode Island 
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~~ 
Attorney General of South Carolina 

~~C\.VR""? 
n "Knox Walkup 

Attorney General ofTenne .. ee 

• 

an GrJ,;m 
Attomey General ofUtnh 

~~g 
uho A. Bnldy 

Attorney General of Virgin hl~nds 
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Mark: Bamett 
. Attorney <?enen.1 of South Dakota 

b,=, Mo,.. r!r 
Dan Moruos -
Attorney General ofTexa$ 

Uif...~ 
William _ Sorre I 
Attorney General ofVennont 

~,(~J 
/DJlfTCu V. McGraw Jr. 

Attorney General of West Virgini. 

!t.i;-ffio'no 11 LL-u 
William U. Hill 
Attorney General of Wyoming 

OOOOOO:XI?,:l 



• 
' . 

• 

cc: Scl\4tor& Lugar and Harkin, Agriculture Committee 
Senaton; SteVell$ and Byrd, Appropriatioll$ Committee 
Senators Domenici IIId Lautenberg, Budget Committee 
Senators; McCain II!Id Hollings, Commc:rce Committee 
Senators Roth and Moynihan,. rltlll/tclI Committee 
Senators Hatch and Leahy, ludiciary Committee 
Senl'tora Jeffords and KlWledy, Labor and Human ReWllr(:cs Committee 
Sena.tors l:Iob Graham and Connic Mack, F10nda 
RepresentAtives Smith and Stetlholm, Agriculture Committae 
Reprcsentuivc.: Livingston &l)d Obey, Appropriatlonl Commlttoc 
Representatives Kuich and Spatt, Budget Committee 
Representatives Bliley and DingeU, Commerce Committee: 
Representatives Hyde and Conyers, Judiciary Committee 
RepresentativC5 Neher and Rangel, Waya and Means Committee 
Representatives Bilirakis, Hastings, and Shaw, Florida 
Representative Hansen, Utah 
Representative Mclnnis, Colorado 
Repr=tative Meehan, M .. ssschu.cu. 
Representative Pryce, Ohio 
Representative We.xman,. California 
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Governor Lawton Chiles of Florida 
Birthdate: April 3, 1930 
Family: Married; four children 
Spouse: Rhea 
Religion: Presbyterian 
Party: Democrat 
Elected: November 1990, 1994 
Term Expires: January 1999 

LAWTON CHILES was 
born in Lakeland, Florida. 
He attended the University 
of Florida, earning a 
bachelor's degree in 1952 
and a law degree in 1955. He 
also served in the U.S. 
Army as an artillery officer 
in Korea from 1953 to 1954. 
He served in the Florida 
House of Representatives 
from 1958 to 1966 and in the 
Florida Senate from 1966 to 
1970. He was elected to the U.S. Senate in 1970, where he served 
until 1989. In Congress, he became the first Floridian to serve as 
chairman of the Senate Budget Committee. From his legendary walk 
across the state during his 1970 U.S. Senate campaign to placing a 
$100 limit on individual campaign contributions during his two 
gubernatorial races, Governor Chiles has demonstrated an uncanny 
sense of timing and political style. His down-home manner, strong 
work ethic, and commitment to constituents have made "Walkin' 
Lawton" Chiles a favorite of Floridians. A fourth generation 
Floridian, Governor Chiles has been a strong champion of the state's 
children and fan1ilies. He engineered an historic drop in the state's 
infant mortality rate by promoting parental care for mothers and 
infants; he brought the state's landmark legal action against the 
nation's top cigarette makers to a successful close in August 1997 
by winning an $11.3 billion victory over tobacco and earmarking the' 
dollars to protect children's health; and he steered a $2.9 billion plan 
through the Florida legislature in November 1997 to build more 
schools and alleviate classroom overcrowding in the state. He is a 
member of the National Governors' Association Executive 
Committee and is NGA's co-lead Governor on Medicaid. 



Fred Duval 09/23/98 04:54: 12 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Re: Chiles Iffil 

(1) not historically, but sadly, increasingly so. 
(2) indeed not! (but a liitle more wouldn't hurt!) 

I briefed Bruce on what I'd learned on tobacco. 

I've asked rl Salem to try and build a coalition of states to come back to us and make the 
r quest again on the menu appr 



Ron Klain @ OVP 
10105/98 04:37:01 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: State MedicaidlTobacco Legislation 

I am starting to get calls from our liberal friends expressing concerns about the Congress waiving 
the fedl claims to the state settlements. I have pretty much told them to forget it, but there is 
carping out there. 

One point that I cannot easily waive off: fears that the federal release will be "conditioned" on the 
states agreeing to limit attorneys fees. This would be a political problem for us. Let me know if 
this is looming. 



tJ Cynthia A. Rice 10/08/98 06:40:56 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EDP, Elena Kagan/OPD/EDP, Laura EmmettIWHO/EOP 

cc: Christopher C. Jennings/OPD/EOP, Jeanne Lambrew/OPD/EOP, Cynthia Dailard/OPD/EOP 
Subject: Numbers you asked about 

Bruce·- the CBO score of the Medicaid works about how I described earlier. It's based on 
assumptions of how many states will settle suits in the next five years, and the likelihood that 
HCFA will actually collect the federal share. CBO keeps these assumptions quite close to the vest, 
and OMB doesn't know what they are. But as the table below shows, CBO expects the federal 
government in the next five years to recoup about 11.4% of the federal share of the 50 state 
settlement dollars, which means the following scenarios would be possible: 

1) Assume 25% of states would settle, and HCFA would recoup 45% of federal unds: 

.25 x .45 = 11.3% 

2) Assume 15 percent of states would settle and HCFA would recoup 75% of federal funds: 

.15x.75 = 11.3% 

FY99 FYOO FYOI FY02 FY03 5 YR 

McCain Bill 6.2 4.4 5.0 5.1 5.5 26.2 
State Payments 

McCain Bill, 3.5 2.5 2.85 2.9 3.1 14.9 
Federal Share of State 
Payments (57%) 

Cost of Recoupment .14 .28 .36 .45 .45 1.7 
Provision 

Recoupment Cost as 4.0% 11.2% 12.6% 15.5% 14.5% 11.4% 
Percentage of Federal Share 
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Erskine B. Bowles 
Chief of Staff to the President 
The White House 
Washington, DC 20500 

Dear Mr. Bowles: 

October 7, 1998 

2024561S07;# 21 3 

We are writing to urge the Administration to support tho: inclusion ofJanguage in a continuing 
resolution or omnibus appropriations bill for fiscal year 1999 to prevent the U. S. Department of 
Health and Human Services from seizing a ponion of states' recoveries in tobacco-related, 
litigation."', 

Last November, the Health Care Financing Administration (HCF A) notified state Medicaid 
directors that it intended to recoup the federal "share" of Medicaid matching dollars from states 
that reached settlements with the tobacco industry. In December, HCFA agreed to withhold 
attempts to recover settlement funds from states until Congress had an opportunity to address the 
issue in federal legislation. Now that broader tobacco legislation is stalled, and with a number of 
states scheduled to go to trial in the coming months, it is urgent that iliis issue be resolved this 
year. 

We are seeking passage ofH.R. 2938 or similar legislation to ensure that HCFA cannot treat 
funds recovered by the states from tobacco companies as an overpayment under the Medicaid 
program. We Rre not seeking to addres~ broader tobacco policy concerns through this legislation, 
rather, we seck only to clarify this narrow issue. 

The legislation would be fully paid for by the states themselves, thus making the provision 
revenue neutral. This position is supported by National Conference of State Legislatures, the 
National Governors Association, and the National Association of Attorneys General. 

States have Laken the lead in the tobacco debate by assuming the financial risk oflawsuits to 
recover tobacco-related health care costs, and we believe that these funds should remain with the 
states. We therefore urge the Administration La support passage of a provision that can be 
endorsed by Members on both sides of the aisle as part ofa continuing resolution or an omnibus 
appropriations bill for fiscal year 1999. Thank you for your consideration. 

-" /'S1crely, 

\( _ i 
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Corrine Brown, M.C. 

~ 
Neil Abercrombie, M.C. RobcI1 Welller, M.C. 

f} ~ i2 (L~. 
~ue~M.c· ~. 

M~V Ken Bentsen, M.C. 

~~ 
Peter Deutsch, M.C. Ralph ~ Hall, M.e. 

Martin Frost, M.C. 
,,4 .. 

Lampson. M.e. 

-
Bill Luther, M.e. 



THE WHITE HOUSE 

WASH I NGTON 

October 6,1998 

MEMORANDUM FOR THE CHIEF OF STAFF 

FROM: Bruce Reed 

SUBJECT: Meeting with Representative Waxman 

Representative Waxman has requested this meeting to discuss Federal recoupment of Medicaid 
revenues. As you know, we oppose the NGA's current proposal to eliminate our recoupment 
claims outright, which would allow the states to use all their funds in an unrestricted manner. 
You told Governor Chiles that we would relinquish our claims, but only if the states agreed to 
use half their money on the menu of seven items that we negotiated with the NGA as part of the 
McCain legislation (child care, child welfare, the maternal and child health block grant, the 
substance abuse block grant, the safe and drug free schools program, Eisenhower education 
grants, and the state match for the children's health insurance program). Senator Lott apparently 
opposes any such conditions. 

Waxman objects to any attempt to resolve the issue this year, because he believes that a 
resolution would deter passage of comprehensive tobacco reform next term. If something has to 
be done this year, however, Waxman is likely to prefer the position of the public health groups, 
which are calling for 20 percent of the federal portion of the settlement funds to be spent on 
tobacco control activities (cessation, prevention, etc.). Thus, they want 50 percent of the funds 
for unrestricted purposes, 40 percent for the state menu, and 10 percent for tobacco control. 
Waxman's staff told us that they believe it is important to reserve funds from the state 
settlements for federal tobacco control initiatives, in case the state settlement gives Congress less 
of an incentive to pass comprehensive reform next year. 

Your goals for this meeting should be to convey: 
(1) we are not actively pursuing a resolution to this issue; 
(2) we will not support any resolution unless it includes, at a minimum, the McCain menu; 
(3) we will try to add some funding for tobacco control activities to any resolution; 
(4) our primary objective must be to work together to make sure that the Republicans do not 
pass a no-strings rider which prevents federal recoupment and allows unrestricted use of the 
funds. 



Record Type: Non-Record 

JOSHUA 
GOTBAUM 

10/13/98 10:05:34 AM 

To: Sylvia M_ Mathews/OMB/EOP, Elena Kagan/OPD/EOP, Jacob J_ Lew/OMB/EOP 

cc: Adrienne C. Erbach/OMB/EOP, Victoria A. Wachino/OMB/EOP 
Subject: FYI: Waxman opposition to any tobacco recoupment in omnibus 

--------------------.- Forwarded by Joshua Gotbaum/OMB/EOP on 10/13/98 10:03 AM .--------------------------

Daniel N. Mendelson 

10/13/9809:26:54 AM 

Subject: Re: call from Karen Lightfoot Q;) 

Waxman wanted to reiterate his opposition to ANY deal on tobacco in the omnibus. He sees this 
as a primary motivator for next year's debate on this issue. 
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tJ Cynthia A. Rice 10113/98 12:04:08 PM 

Record Type: Record 

To: 
cc: 
bee: 

Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 
Cynthia Dailard/OPD/EOP 

Subject: Re: state settlement ~ 

Based on Wall Street and news reports, CD put together these helpful comparisons of marketing 
restrictions in the proposed settlement 

minnl013.wpd Compares proposed state settlement, FDA rule, and Minnesota 

settl013.wpd Compares proposed state settlement and FDA rule 

Bruce N. Reed 

U~,!·\ 
, 
r 
Record Type: 

Bruce N. Reed 
10/11/98 03:51 :03 PM 

Beord 

To: Elena Kagan D/EOP, Cynthia A. Rice/OPDI 

cc: 
Subject: state settlement 

Two news items from Gary Bla 
Medicare rider isn't much of a se 

October 9, 199B 

HIGHLIGHTS 

ing slips to week of 10/26, and Scruggs's secret plan on 

1.Anticipa i:l timing of the new AG settlement has s· ped to the week of 10/26. This was said 
e to a prior scheduling conflict by lead AG Gr oire, but may reflect additional time 

nee d to get a critical mass of AGs behind the deal pri to its announcement. Or, it may 
r ect the industry needing time to digest what has becom a very complex set of renegade 
provisions. 
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Comparison of Advertising Restrictions in 
the FDA Rule, Minnesota Settlement, 
and AG's Proposed State Settlement 

(October \3, 1998) 

Advertising Restriction FDA Rule Minnesota 
Settlement 

Bans all billboards No Yes 

Balls all transit advertisement No No 

Bans outdoor advertising within 1000 feet of schools and Yes Yes 
public playgrounds 

Restricts advertising to black-and-white text only for Yes No 
pUblications, direct mail or outdoor billboards except in 
publications with a predominant adult readership or at adult 
only facilities 

Restricts advertising to black-and-white text only for point of Yes No 
purchase sales. 

Imposes size limits on outdoor signs at retail locations (14 No No 
square feet) 

Prohibits the sale or giveaways of promotional products like Yes Yes 
caps or gym bags that carry cigarette brand names or logos 

Prohibits brand-name sponsorship of sporting or Yes No 
entertainment events, but permits it in the corporate name 

Prohibits placement of tobacco products in films No Yes 

AG's 
Proposed 
Settlement 

Yes 

Yes 

No 

No 

No 

Yes 

Yes 

No. Allows 
one sponsor-
ship per 
manufacturer. 

Yes 



Comparison of Advertising Restrictions in 
the FDA Rule and the AG's Proposed State Settlement 

-(October 13. 1998) 

Advertising Restriction FDA Rule AG's 
Proposed 
Settlement 

Bans all billboards No Yes 

Balls all transit advertisement No Yes 

Bans outdoor advertising within 1000 feet of schools and Yes No 
public playgrounds . 

Restricts advertising to black-and-white text only for Yes No 
publications. direct mail or outdoor billboards except in 
pUblications with a predominant adult readership or at adult 
only facilities 

Restricts advertising to black-and-white text only for point of Yes No 
purchase sales. 

Imposes size limits on outdoor signs at retail locations (14 No Yes 
square feet) 

Prohibits the sale or giveaways of promotional products like Yes Yes 
caps or gym bags that carry cigarette brand names or logos 

Prohibits brand-name sponsorship of sporting or Yes No. Allows 
entertainment events, but pennits it in the corporate name one sponsor-

ship per 
manufacturer. 

Prohibits placement of tobacco products in films No Yes 
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CAMPAIGN rOY TOBACco-fRfE j~} 
NATIONAL CENTER FOR TOBACCO-FREE KIDS 

TO: Bruce Reed 
CC 

FROM: Matthew L. Myers 

DATE: 10102198 

SUBJECT: HCFA Tobacco Waiver 

Bruce 

I have met with the key members of ENACT and they have reached an 
agreement on their position on the effort to have the federal government waive its 
right to the state Medicaid money. Our position is embodied in the attached draft 
letter. 

My hope is that we can count on your support and the support of the 
Administration for this position.' . 

Lefs talk when you get a chance. 

L~\ 
CV-
(,\2-
-::r 0 s L-( 

Jr"-I..~"", 
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Dear Senator ___ _ 

RE: Effort to waive Federal Share of Slate Medicaid Settlements: Implications for Public health 

On September 30, 1998 Senator Kay Bailey Hutchison announced her intention to introduce 
an amendment to the Labor, HHS, Education Appropriations vehicle that would waive the federal 
govemmenfs claim to the federal portion of any money the states receive as the result of the 
lawsuits the states brought against the tobacco companies to recover Medicaid funds spent to 
treat tobacco related diseases. Over 50 % of the money the states are seeking belong to the 
federal govemment as its share of Medicaid. The current legislative proposal would not require 
the states to spend any of these federal funds to reduce the number of Americans addicted to 
tobacco or to reduce the death taU from tobacco - the very purpose for which these cases were 
brought. 

We do not object to legislation that would permit the states to retain the funds they receive in 
these cases, provided, however, that a significant amount of the funds recovered (no less than 
20% of the federal portion of these funds) is earmarked to reduce tobacco use and the hanms 
caused by tobacco. 

We do oppose legislation that would waive the federal governmenfs share of these funds if 
that legislation does not specifically set aside money to reduce tobacco use and the death and 
disease caused by tobacco 

Over 400,000 Americans died from tobacco caused disease last year and over a million 
children started using tobacco for the first time. Funding for tobacco control programs can make 
a difference. It would be a national tragedy if cases that were brought to recoup bill[o.ns of dollars 
spent because of tobacco caused disease were settled without any of the money being used to 
reduce the death toll from tobacco. 

The amount of money at stake is substantial. Four states (MiSSissippi, Florida, Texas, and 
Minnesota) have already settled their cases for billions of dollars. The remaining states are in 
negotiations In an effort to settle all of the remaining cases. The media has reliably reported that 
the tobacco industry .has offered to pay approximately $200 billion over twenty-five years to settle 
these cases. Thus, the federal governmenfs share could exceed $100 billion over twenty-five 

. years or approximately $40 billion over ten years. 

We urge you to insist that no less than 20% of the federal government's share of the funds 
from the state tobacco Medicaid cases be earmarked specifically for programs to reduce tobacco 
use and the harms caused by tobacco and to oppose any legislation that fails to do so. 

American Cancer Society 
American Heart Association 
American Academy of Pediatrics 
American College of Chest Physicians 
American Academy of Family Physicians 
National Center for Tobacco Free Kids 
National AssociatiOn of County and City Health Officials 

2/2 
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To: Bruce N. ReedIOPDIEOP. Cynthia A. RiceIOPDIEOP. Elena KaganIOPDIEOP. Cathy R. MayslOPDIEOP 

cc: 
Subject: here is Bilirakis language. it is the same as Hutchison. 

To prohibit the Secretary of Health and Human Services from treating any Medicaid-related 
funds recovered as part of State litigation from one or more tobacco companies as an 
overpayment ... (Introduced in the House) 

HR 2938 IH 

105th CONGRESS 

1 st Session 

H. R. 2938 

To prohibit the Secretary of Health and Human Services from treating any Medicaid-related funds 
recovered as part of State litigation from one or more tobacco companies as an overpayment under the 
Medicaid Program. 

IN THE HOUSE OF REPRESENTATIVES 

November 8. 1997 

Mr. BILIRAKIS (for himself. Mr. DAVIS of Florida. Mr. YOUNG of Florida. Mrs. THURMAN. 
Mr. BOYD. and Mr. MICA) introduced the following bill; which was referred to the Committee on 
Commerce 

A BILL 

To prohibit the Secretary of Health and Human Services from treating any Medicaid-related funds 
recovered as part of State litigation from one or more tobacco companies as an overpayment under the 
Medicaid Program. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled. 

SECTION 1. PROHIBITION ON TREATING ANY MEDICAID-RELATED 
FUNDS RECOVERED FROM ONE OR MORE TOBACCO COMPANIES AS 
AN OVERPAYMENT. 

(a) PROHIBITION ON TREATMENT AS OVERPAYMENT- Section 1903(d)(3) of the 
Social Security Act (42 U.S.C. 1396b(d)(3)) is amended--

(1) by inserting . (A)' before' The'; and 



;, , (I" 

(2) by adding at the end the following: 

. (B) Subparagraph (A) and paragraph (2)(B) shall not apply to any amount recovered or paid to 
a State as part of a settlement or judgment reached in litigation initiated or pursued by a State 
against one or more manufacturers of tobacco products, as defined in section 5702(d) of the 
Internal Revenue Code of 1986.'. 

(b) EFFECTIVE DATE- The amendment made by subsection (a) applies to amounts recovered 
or paid to a State before, on, or after the date of enactment of this Act. 



Fred Duval 10113/9805:39:31 PM 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP. Christopher C. Jennings/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Mickey IbarralWHO/EOP 
Subject: 

If there is no deal on tobacco recoupment I don't want there to be blame placed on us. My reports 
are that our opposition to a unrestricted deal is being used to blame us for no deal. I think we 
should now be pro-active in indicating that we are willing to accept a deal with the McCain menu 
and committing that to paper. A Bowles letter perhaps. I recognize that pressure from Myers etc 
may make this difficult, but if we can do it, it would improve our posture with the states looking to 
place blame. 

Chris, thanks for calling Charly back. 
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Record Type: Record 

To: Cynthia Dailard/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP, Cynthia A. Rice/OPD/EOP 
Subject: Re: memo for Erskine III 

I think our position should be we'll su port the McCain menu, but we'll try to get some $ for 
tobacco as part of it if we can. Our #1 objective has to be to make sure that the R's on t force a 
no-strings rider down our throats. We believe supporting the previously negotiated, NGA-backed 
McCain menu is the best way to do that. If R's agree to strin s, we can debate which strings do 
the most good (some D's wou argue it's important to lock up $ for tobacco now: others would 
argue that would make it impossible to do more later). We're not in as good a position as Waxman 
to demand a tobacco set-aside, since we supported this menu once before. 



(TOBAGR.5T5 

STATE TOBACCO SETTLEMENT FUNDS 
May 15,1998 

• $196 billion over 25 years from the legislation will be allocated to states 
from a trust fund. These grants will be a mandatory, permanent 
appropriation. Federal spending for new options on children's health 
outreach will be netted from this amount. 

• 50 percent of the grants may be used by states for any purpose. The 
remaining 50 percent will be used for specified restricted purposes, described 
below. 

• Options for restricted funds. States can use the restricted funds in any 
amount that they choose (except for CHIP) to add to anyone or all of the 
following options: 

Substance Abuse and Mental Health Services Administration grant 
programs 
Maternal and Child Health Bureau's Title V program 
Child Care and Development Block Grant 
Child welfare programs (Title IV-B) 
Safe and Drug-Free Schools program 
Professional Development (Eisenhower) grants 
Match for the Children's Health Insurance Program (limited to 5 
percent of restricted funds) 

• Each program's current matching rules will be used except for an increased 
Federal match of 80 percent for child care block grant funds above the 
appropriated amount. 

• Supplement, not supplanting spending: Funds from the restricted portion of 
the grants may not be used as state match for Federal programs (except for 
CHIP). There will be a maintenance of effort on a program-specific basis, 
that consists of: 

95 percent of the FFY 1997 state spending on the programs listed 
below, trended by the lower of inflation (CPI) or the Federal 
appropriation growth. 

• Options for the use of restricted funds will be re-assessed every 5 years. An 
independent organization (e.g., General Accounting Office or National 
Academy of Sciences) will conduct evaluations and assessments of spending 
options every 5 years, and make recommendations on improvements. 

Page 111 
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To: Christopher C. Jennings/OPO/EOP, Elena Kagan/OPO/EOP, Fred OuVal/WHO/EOP 

cc: 
Subject: chiles 

Tuesday June 16, 9:38 pm Eastern Time 

Fla, gov urges opposition to national tobacco deal 

TALLAHASSEE, Fla. June 16 (Reuters) - Gov. Lawton Chiles on Tuesday urged state senators to 
oppose a national tobacco settlement he says will cost Florida $4 billion in lost revenue. 

Eight months after landing a $11.3 billion settlement with tobacco companies to offset costs of 
smoking-related illnesses, Chiles said in a letter that amendments to a federal tobacco deal could 
strip as much as 35 percent off the state's settlement. 

Chiles said federal lawmakers, who in June 1997 reached a conceptual agreement with the industry 
on a national accord, are proposing a $514 billion settlement that funnels money away from states to 
fund federal priorities. 

In addition, there are no guarantees that states that have already struck deals will receive an amount 
equal to their individual settlements. 

- , I am even more concerned that these amendments are not related to the public health goals that 
were a fundamental part of tlie June 1997 agreement and Florida's individual state settlement," 
Chiles wrote. 

Federal lawmakers are trying to forge a national settlement with the industry, which has been 
besieged by litigation and has during the past year opted for the first time in its history to settle 
claims. 

The lawmakers are attempting to finalize a deal before they adjourn for the summer. 

Mississippi, Texas and Florida have each reached out of court agreements with the industry. 
Minnesota brought its case to court and in May signed a consent decree. 

Though varying slightly, all states have argued that tobacco companies should reimburse state 
taxpayers for Medicaid costs incurred for smoking-related illnesses. 
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The Hono~ble John McCain 
Chainnan 

. Senate Commerce. Science and Transl'onation Committee 
508 Dirksen Senate Office Building 
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Washington. DC 20510 

~~ Dear Senator McCain: 

The nation' ~ Governor~ have had tWO primary areas of intere~t throughout th~ dobat. o\·~r th~ 

development of comprehensive tobacco settlement legi~lation - the financial re~olUlion of ~Hlt~ 
law~uits against the tobacco indu~try and programmatic reforms. 

Settlement of State La"·suits. A~ the full Senate begins to consider your bill. we "'<lmed l\l convey 1<' 

you our support for the state finanCing sections of your manager's amendment and thank you for your 
commitment to ensuring th<lt the seulement funds directed to the state~ <Ire ~ufficient to rosolv. state 
claims against the tobacco industry. However. Govemor~ have nat taken a position on Ihe kgi~lation 
in it~ entirety. 

In your negotiation~ with the White Hllus~. both panie~ recognized the p.riority of prot¢ctin£ the 
5196.5 billion over twenl~-five years in tobacco settlement fund, n:served for th~ stat~' in the hill 
passed out of your commiHee in April. This S 196.5 billion will be set aside for the Slat~s in a truSt 
lund. walled off from the fe:deral budgel and th~ appropriations process. Presen'ing and protectin~ 
the'e state fund$ continues 10 be one (If the Go\'em5lfS' most iml'onant priorities in the development of 
tobacco legislation. 

To ensu~ that these statc selliement funds ~ma.in in th. stales. freo from any attempt by tne fedcr<ll 
gO\'omment 10 seize funds as Medicaid o\·erpayments. your manager's amendment sels up Ii structure 
in ""hich half of the ~tate funds would have to be spei'll on a list of federal health. education. and 
wdfare program'. These funds will be used. directed. and administered by the states for program~ to 
promote the heallh. education. and ,,'elfare: of our citizens. a< well as assistance for at-risk youlh. and 
the well-being of all children. The other h<llf of the stnte funds would be wholly unrestricted in their 

In order to gUMantee that the final bill include, at le:m 5196.5 billion for the state~. prolected from 
appropriation, fluctuations and free from any ris~ of recoupment. we are prepared til accept the 
re~triction~ on the U~e of SO percent of st<lte seltlement funds liS set fonh in your manager" 
amondment. We will strongly oppose any amendment introduced on the floor that attempt.' to further 
re~tricl ~t':lle choices. or (0 dec~ase Slate funding. 
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Programmatic Flexibility. As passed OUI of the Senate Commerce Committee. S. 1415 include, 
importan! programmatic flexibility for the states. For example. licensing of tobacco retailers remains a 
state responsibility. States will be charged with enforcing "no sales to minors'" requirements. with 
performance targets gradually increasing from 75 percent to 90 percent. Bonuses will be available to 
states that exceed the targets. The development of approprill.le penalties for both retailer and youth 
violations of "no sales to minors" requirements will be left (0 states. 

With flexibility, Governors can design policies that cOll)plement the array of programs already in place 
in our states and communities. We appreciate your continuing support for many important state 
flexibility priorities. and we will strongly oppose any floor amendments that undermine our ability to 
create and implement effective programs. For example, Govemors would oppose amendments to 
impose unrealistic targets that would ultirnarely undennine the ability of StateS 10 conduct effective 
enforcement strategies to reduce youth smoking. 

We were surprised to learn that your mana"o-er's amendmenl retreats from a very important component 
of state flexibility that was included in the bill passed out of your committee related to environmental 
tobacco smoke (EfS). The Commerce Committee bill created national ETS standards but preserved 
for states the ability to opt-out of this federal preemption of traditional Slate authority. Your manager's 
amendment essentially nullifies this Opt-oUI. 

The Governors are concerned about the health impacts of exposure to environmental tobacco smoke 
and believe that steps must be taken to protect public health. However. these protections should be 
undertaken at the state and local levels, rather than by the federal government. A number of 
experiments are already underway across the country to reduce exposure to secondhand smoke. 
Results from these experiments vary, and substantial questions have been raised regarding [he 
enforceability of smoking bans in public facilities. We oppose the revised ETS section in your 
manager's amendment and believe that the provision cannot be successfully implemented. 

Proposed national legislation on the regulation of tobacco producL~ will have a significant impact on 
tobacco growers and .quota holders, their communities, and states whose economies are closely linked 
to agriculture. The Governors urge Congress and the administration to address the needs "of these 
communities and the need for a strong. fair, grower-owned tobacco program. 

If we can provide you with clarification of out vie ..... s, please do not hesitate t~~et us know. 

Sincerely, 

.. ~ 
~ 

George V. Voinovich 
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Minority Leader 
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DeBt Senator Daschle: 

M'\Y 19, 1998 

Over the ne>tl few days, Ihe 5"""", wiU.coMideT an array of amendment;. to S. J4JS. One of tho;c 
amendments lik.cly will.be a proposal by Sen. Jolin Kerry (0 • Mus.> to require stileS 10 spend a fixed 

, percentage of <heir :obacco $.nJ.""",t funds OD .bild cote. We arc ...nting 10 express oUr opposition (0 Ihis 
and any crr:hr:r amendment that ~\Jld' undermine the. carefully baJanc:ed sections of tltr; manager's 
amendment related to me statc·litig81ion senlcmalt Ie-COUnt. 

The manager's 'amendment jru:lude.~ S1965 bi1lion over tv.renty-fi'Vc: years fOT the sta,tes in a trust fUtJd, 
walled off from the federal bwlgel and Ibe 8pptepriatiOllS process. Half of the sta(e funds will be 
unrestricted in.lheir usc. The other half ..,ill be spent on a list of federal health. education, and ",elf"", 

. pro~rnms .• s prioritized by the States, ThIs .lisl of'programs was ·painstakingly nego.i.ted between dle 
Governors ani;! me White Ho .... wid! the blessin!) of Sen. Jolin McCain (R • Ariz.). 

Becau$e Governors agr~ thlll child cate is lID· importrull componcot <If the successful implemenCition of 
",.Ifare tofom. we " ..... committed (0 ensuring' d ... the child .<:are block ~nt was .included on the list: 
Other listed programs include materna] and. child health .. chHdren'5 heillth insuraneco, the substance abuse 
and mental heahh block £TOll'" ehild welf:tre. safe and drug·fru schools, and professio"", developmem for 
teD.che:r"!!i. 

Just as irnponQtlt .a;s me menu of OJ)'tions set forth in the- Hsr is the reco:nition that SUltes must: be fr*e 1(1 

indivjdually prioritbe ~ending ~onB the listed programs. Each .srar:E'S need.' will vMy, and in .order to 
IlIke m .. imum advant.S" of 'he fun4lng'oppnrtunities ~,cnted by the 1~g;.lation. statts must be able '" 
lllHor then- invesrmcnts (0 meet their needs. The agr.:emenl »lim the White House and Sen. McCain 
'S'p~ifie."otb8.( prlorititatioh decisions ltluSt be: made by li'te i18.te5. 

,. The National G6vemors' Assoclalion strongly 0ppos" the Kerry .:nendm.n~ which dictates -$(lite furuli~ 
choices. Under ~ proposal. 20 p"",ent of SIlLte5' tegtrict$! fuoding would have to be spen~ on child care. 
This fundlltnCIIlalJy un4eteut.S Ute agreemcrn included in the manager'S 8mettdmcnt and VoIould make; it 
impo$sibJ. for OOVefnors to continue to support this "II'f(:ment. In oddidcn, hy lockillll states intO • 
h-pocific child care rcquin:mcnl:- the Kerry amendm~r would prevent states'from meeting other compelling 
n~eds as (heir partiCllUu- circumstances dictate. 

If we can provide you wilb clarlficatlon of our concerns. please do nol hesitate to contaclUS. 

Sincerely. 



SPENDING OPTIONS UNDER THE RESTRICTED SHARE OF THE STATE FUNDS 
Additional Fe<,feral Funding over 5 Years 

If States Increase Spending in Each Program Equally 

, Fiscal Year 1997 5-Year Spending 
Federal Spend. Percent With Equal Increases 

$ billions of Total $ billions 
Maternal & Child Health 0.70 10% 1.30 
Child Care & Development Block Grant 2.70 40% 5.00 
Child Welfare Programs (IV-B) 0.50 7% 0.93 
Substance Abuse & Mental Health Adm. progral1)~ 1.60 24% 2.96 
Safe & Drug Free Schools : ,I 0.50 ' ' 7% 0.93 
Professional Dev'l (Eisenhower) grants 0.35 5% 0.65 
Children's Health Insurance Program match (6%)* . '0.41 6% 0.75 
TOTAL I 6.76 100% 12.50 

, , 

* "Fiscal Year Spending in 1997" is a place holder that assures that 6 percent of the total is reserved for CHIP 

• 

-, 



Bills 

Structure 

List of 
ItemslEarmarks 

, 
J 

.0 
(-

McCain 

"A State may use funds 
received under [the State 
Litigation Settlement 
Account] as the state 
determines appropriate." 

None. 

Comparison of State Spending Menus 

Conrad HarkinlChafee 

Specified percentage of Trust Specified percentage of Trust Funds amounts for state 
Fund for various state programs payments. Includes: 
and some unrestricted funding 1) base payment (states can use at their discretion); 
for states. 2) block grant (various specified options); 

3) bonus pool for states who exceed youth smoking 
targets. 
For each state's total funds: 
- No more than 50% of each state's funds can be used at 
the state's discretion for any activities it chooses (#1); 
- No less than 50% must be used to augment a specified 
range of state and federal programs (#2). 

Some unspecified funding for Block grants (#2) can be used for the following 20 
states. programs: 

- State programs under MCH Block Grant, SAMHSA, 
Specific Earmarks for: Preventive Health Block Grant, TANF, WIC, IDEA Part 
1) Child CarelEarly B, SSBG and CSBG, Food Stamps, LIHEAP, Medical 
Development ($13.9 billion) Assistance Programs, and for: 
2) Class Size ($4.9 billion) - Federal programs: Head Start, Even Start, CHCs, 
3) Medicaid child welfare, federally funded child care programs, child 
OutreachlEnrollment ($3.3 abuse, education programs, CHIP, federally-funded 
billion) child care programs, other anti-tobaccolhealth programs 
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THE WHITE HOUSE 

WASHINGTON 

June 16, 1998 

Dear Governor Voinovich and Governor Carper: 

In response to your request for clarification about my 
position on S. 1415, the National Tobacco Policy and Youth 
Smoking Reduction Act, I am writing to reiterate my strong 
opposition to actions by the Senate to further reduce the State 
Litigation Settlement Account or impose any additional 
restrictions on it. Since the beginning of the Senate floor 
debate, I have opposed amendments that reduce the $196.5 billion 
state allocation that was envisioned in the original Attorneys 
General agreement. 

It is my firm belief that we would not be having a debate on 
bipartisan comprehensive legislation without the efforts of the 
states and their Attorneys General. As such, I will insist that 
any legislation adequately reflect the important state 
contributions to reducing the use of tobacco by our nation's 
children. I believe this commitment was evident in the joint 
agreement we reached on the level and uses of state funds 
included in the McCain manager's amendment. 

The continued leadership and engagement of the Governors is 
essential to passing tobacco legislation this year. As 
experienced lawmakers, you know that this bill will go through a 
number of changes before final passage. I want to reiterate my 
strong commitment to working with you in the weeks ahead to 
ensure that a strong, equitable and comprehensive tobacco bill is 
enacted into law that reflects the pivotal role of the states in 
this process. 

Sincerely, , 

~ Cl AU~-"/~==-
The Honorable George Voinovich, Chair 
The Honorable Thomas Carper, Vice Chair 
National Governors' Association 
444 North Capitol Street, NW 
Washington, D.C. 20001 

cc: Senator John McCain 
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National Governors' Association 

Lead Attorneys General in the June 2b, 1997 Tobacco Settlement 

Statement on Senate Tobacco Legislation 

FORIMMEDIAlE RELEASE 
June 16, 1998 
Contact: Becky Fleischauer, NGA, 202./624-5364 

Fred Olson, Washington AG. 's office, 360/664-9081 

DAYS BEFORE LANDMARK TOBACCO SETTLEMENT 
ANNIVERSARY, GOVERNORS·ATTORNEYS GENERAL DECLARE
"Senate Bill is Drifting into Treacherous Territory. Return to Reason." 

Washington D.C.-Just days before the one-year anniversary of the original June 20, 1997 tobacco agreement 
lead attorneys general in the landmark tobacco settlement and the nation's governors sent an urgent message to 
Congress and the White House--"As we reflect on the work accomplished by state attorneys general in 
clinching the landmark tobacco settlement proposed one year ago, we are deeply concerned that the spirit of 
the settlement has been distorted. The question of whether we bring to fruition the work of the attorneys 
general hangs in the balance of Washington politics. The current bill jeopardizes a historic opportunity. 

In a joint statement National Governors' Association (NGA) Chairman Ohio Gov. George V. Voinovich and 
NGA Vice Chairman Delaware Gov. Thomas R. Carper and Washington Attorney General Christine Gregoire 
and Colorado Attorney General Gale Norton urged the Senate to restore the $196.5 billion in payment to states 
for settlement of their lawsuits while the bill is still on the floor of the Senate. "States sparked the first 
lawsuits against tobacco companies to reduce youth smoking, secure public disclosure of tobacco documents, 
and recover state health care costs, among other goals. The ~tate leadership and years of effort that went into 
these lawsuits bronght us to the brink of passing landlIJ3rk tobacco legislation. Because states began this 
fight, and stayed with it despite overWhelming odds, states must be at the core of the final resolution. The 
Senate legislation under consideration today reduces states to the status of bystanders in a process states 
initiated," said NGA and lead attorneys general in a joint statement. 

In the hands of the Senate, the original $368.5 billion tobacco settlement negotiated by the states attorneys 
general has now ballooned to $516 billion. While the federal government dramatically increased its share of 
tobacco settlement funding, state funding and flexibility suffered a marked decrease. The level of funding 
reserved for the states has already shrunk by at least 30 percent and potentially more--a level no longer 
consistent with the amonnt negotiated by the state attorneys general in the original June 20, 1997 agreement. 

Attorneys General and governors made clear from the beginning of the Senate's legislative debate that 
preserving and protecting state settlement funds wonld be of highest priority. Governors and attorneys general 
supported the $196.5 billion over twenty-five years included in the original manager's amendment considered 
in the Senate, but recent amendments make it impossible for governors and attorneys general to support the 
state financing section of the current bill. 

If the Senate passes a bill inconsistent with the original attorneys general agreement and ignoring states' needs, 
the states must be free to continue to pursue their own lawsuits against the tobacco industry. As the Senate 
continues consideration of tobacco legislation this week, governors and attorneys general hope the Senate will 
ensure that state settlement funds are not SUbject to federal recoupment, including those states that choose not 
to participate in the federal settlement. 

--END--
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THe; OIRECTOR 

The Honorable John McCain 
Chairman ( 

101" - \'\.f- ,r~k 1M.<Mt<t 
EXECUTIVE OFFICE OF THE F'RESIOENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 

June IS, 1998 

Committee on Commerce, Science & Transportation 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chainnan: 

. You asked for our views on a series of possible amendments that may be offered to 
S. 1415 that would undermine the present structure of the State Litigation Settlement Account. 
In its current form, S. 1415 represents a careful balancing between the states and the Federal 
government, advancing the public health and other goals we share; therefore, the Administration 
opposes further changes. 

Changes to this agreement would harm the goal of passing historic comprehensive, 
bipartisan tobacco legislation. State efforts have been central to the development of this 
legislation, and the states deserve recognition of their efforts. We therefore oppose amendments 
that would reduce the amount designated for state purposes. 

We also recognize the importance of the carefully constructed balance between restricted 
and unrestricted funds, and the menu of uses that would be supported by the former. It is for this 
reason that we also oppose additional amendments that would change the parameters for or uses 
of the restricted funds. 

Minimizing additional changes to the State Litigation Settlement Account is important to 
assure that the bill represents a fair balance between flexibility and accountability, and helps 
protect the states' very legitimate interest in this legislation. As always, we look f0lWard to 
continuing working with you to produce a bill that will make a major contribution to public 
health, our children and our nation. 

, , 

cc: The Honorable Ernest F. Hollings 
The Honorable John F. Kerry 

Sincerely, 

JacobJ. Lew 
Acting Director 
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The Honorable John F. Kerry 
United States Senate 
Washington, D.C. 20510 

Dear Senator Keny: 

10· 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. W503 

June 15, 1998 

PAGE 

You requested our views on amendments to the tobacco legislation proposed by Senator 
Gramm and others that would eliminate any restrictions on uses of funds in the State Litigation 
Settlement Account. The Administration strongly opposes such amendments because they 
would eliminate the requirement that states use part of tobacco funds for programs that improve 
public health and support children. The current structure of the State Litigation Account reflects 
a careful balance between the interests of the States in flexible use of tobacco receipts and the 
Federal interest that their use be accountable and contribute to public health. 

We believe that additional changes to this carefully constructed agreement would harm 
the goal of passing historic comprehensive, bipartisan tobacco legislation. 

We thank you for your support, and look forward to continuing workiIig with you and 
your colleagues to enact comprehensive, bipartisan tobacco legislation. 

,cc: The Honorable John McCain 
• 

Sincerely, 

JacobJ. Lew 
Acting Director 

3/3 



CHILDREN'S HEALTH OUTREACH POLICIES IN THE TOBACCO BILL 

POLICIES: The tobacco bill contains two policies that gives States additional funds and 
flexibility to enroll uninsured children. 

• Enhanced Matching for Children's Outreach Efforts: In the welfare reform bill, a $500 
million Medicaid fund was created to help offset State costs of "delinking" welfare from 
Medicaid and ensuring families' know about their continued eligibility for Medicaid. Few 
States, however, have taken advantage of this fund so far, in part because it focuses narrowly 
on welfare families. 

The proposal in the tobacco bill would allow States to receive its 90 percent matching rate for 
outreach activities for i!ll uninsured children, not just those who would have been eligible for 
welfare. In addition, the proposal would remove the sunset of the fund in 2000 and add 
another $25 million to assist States with increased outreach activities. 

• Broadening Options for Enrolling Children in Medicaid: The Balanced Budget Act of 
1997 (BBA) gave States the option to bring more eligible but uninsured children into 
Medicaid by allowing certain providers and people grant "presumptive eligibility." A child 
may temporarily be covered by Medicaid if preliminary information suggests that they 
qualify. However, the costs of this temporary (up to two month) coverage must be subtracted 
from States' Children's Health Insurance Program (CHIP) allotments -- even though the 
children are covered by Medicaid. 

The proposal in the tobacco bill would: (I) give States greater flexibility to decide who can 
determine presumptive eligibility (e.g., sites such as schools, child care resource and referral 
centers, and CHIP eligibility workers); and (2) eliminate the requirement that States subtract 
the costs of presumptive eligibility from their CHIP allotments. 

POINTS 

• Expanding children's health coverage was the original use of tobacco funds. These 
options are consistent with the original Attorneys General agreement on the use of tobacco 
funds: to increase health insurance coverage for children. Although CHIP goes a long way 
toward this goal, it does not provide States sufficient flexibility or funds to help cover the 4.7 
million children eligible for Medicaid but uninsured today. 

• Builds on existing State options. These policies expand current options passed, with 
bipartisan support, in the BBA and welfare reform. They are not new, mandatory or 
prescriptive; States may design how best to use the funds and where best to enroll children. 

• Outreach funds may be used for CHIP or Medicaid. States are now implementing CHIP 
and may want to use this funding to make families aware of the new program. States may 
also decide to use the funds or take the presumptive eligibility option to increase Medicaid 
coverage of children. 
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FOR IMMEDIATE RELEASE 
June 17, 1998 
Contact: Becky Fleischauer, NGA, 2021624-5364 

THE NATION'S GOVERNORS HAVE HIGH HOPES FOR SENATE'S 
SECOND CHANCE WITH TOBACCO BILL 

Washington D.C.-The nation's governors expressed high hopes for the Senate tobacco bill's return visit 
to the Senate Commerce Conunittee. "The Senate bill, as amended, departs sharply beyond the attorney 
general's original agreement. It's time to remember where this issue started-in the states," said National 
Governors' Association (NGA) Chairman Ohio Gov. George V. Voinovich and Vice Chair Delaware Gov. 
Thomas R. Carper, outlining their terms of governors' support for the state financing section included in 
any final tobacco settlement package passed by the Senate. 

While the federal government dramaticaUy increased its share of tobacco settlement funding, state funding 
and flexibility suffered a marked decrease over the past two weeks. Federal priorities are being funded at 
the expense of state settlement funds. The level of funding reserved for the states has already shrunk by at 
least 30 percent and potentiaUy more>-a level no longer consistent with the amount negotiated by the state 
attorneys general in the original June 20, 1997 agreement. 

"States sparked the first lawsuits against tobacco companies to reduce youth smoking, secure public 
disclosure of tobacco documents, and recover state health care costs, among other goals," said 
Govs. Voinovich and Carper. "The state leadership and years of effort that went inlo these lawsuits 
brought us to the brink of passing landmark tobacco legislation. Because states began this fight, and 
stayed with it despite overwhelming odds, states must be at the core of the final resolution. The Senate 
legislation returned to conunittee today ignores this reality." 

"As Congress continues its work on tobacco legislation, we hope members wiU produce a final package 
that reflects the origin of this historic opportunity," said the governors. "After bearing aU of the risk 
initiating the suits and aU of the expense of years of arduous negotiations and litigation necessary to 
develop these lawsuits, it is only reasonable and sensible that any final settlement legislation include a 
protected core of funding for states." 

--END--



SPENDING OPTIONS UNDER THE 
RESTRICTED SHARE OF THE STATE FUNDS 

OPTIONS MATCH 

Maternal & Child Health Block Grant 4 Federal dollars 
for every 3 State dollars 

Child Care & Development Block Grant 80 / 20 match (proposed) 

Child Welfare Programs (IV-B) 75/25 match 

Substance Abuse & Mental Health Services Administration 

Safe & Drug Free Schools 

Professional Development Grants 

Children's Health Insurance Program match (6%) 



tJ Cynthia A. Rice 06111/9805:27:42 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Tobacco Bill and Means Testing of Child Care 

States can spend Child Care and Development Block Grant funds only on families up to 85 oercent 
of the state median income. The also must s end no less than 70 ercen on 
faml les w a are receiving welfare, transitioning off welfare or at risk of being dependent on 
welfare. -
Our child care budget proposal omitted this second requirement to allow states to aim funds at the 
worKing poor. As you know, our language was cleared Internally, but never officially submitted to 
the Hill (except as I understand it, shared with some of our friends on the House side). 

The tobacco bill also omits this second requirement for the additional child care money, at I believe 
OMB's suggestion. However, this does not eliminate the basic limitation that states to spend 
CCDBG funds only on families under 85 percent of the state median income. 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Laura EmmettlWHO/EOP 
Cynthia Daiiard/OPD/EOP 
Jeanne Lambrew/OPD/EOP 
Jennifer L. Klein/OPD/EOP 
Neera Tanden/WHO/EOP 
Nicole R. Rabner/WHO/EOP 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP 

cc: Elena Kagan/OPD/EOP. Laura Emmett/WHO/EOP. Cynthia Dailard/OPD/EOP 
Subject: Tobacco Letter to the Governors 

Bruce -- they say you and Mickey discussed this this morning and that you agreed to a letter? 
---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 06/12/98 03:24 PM ---------------------------

z 
~ S 'J ,. • , !II 

Record Type: Record 

To: Christopher C. Jennings/OPD/EOP. Cynthia A. Rice/OPD/EOP. Jeanne Lambrew/OPD/EOP, Sarah A. 
Bianchi/OPD/EOP 

cc: Emory L. MayfieldlWHO/EOP, Mickey IbarralWHO/EOP 
Subject: Tobacco Letter to the Governors 

Can we get a POTUS letter to the Governors on tobacco by Monday? We consulted with Jonathon 
Jones (Carper) and Charlie Salem (Chiles). who said the Governors really want the Administration 
commitment in writing to $196.5 for states? In addition, they have asked us to make clear our 
opposition to any new amendments that would further reduce states' share. 

Charlie also reports that Chiles is ready to walk, and called Graham last night to say vote no. 
Chiles is also preparing a letter to the FL Cong delegation with the same message. 
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Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: Tobacco Letter to the Governors [£I 

I thought we all decided to draft a letter to the Senate Leadership re our position on subsequent 
amendments on the Senate floor would suffice. Bill, isn't that good enough, particularly if it 
includes the good "states brought us to this point" rhetoric? 

Do we really want to send a letter out to the Governors on the $196.5 billion at this point in the 
game? If I thought we had any chance of getting back up to that number, I would say we should. 
But if it has no chance, I would advise not. 

I talked with Jennifer B. from NGA on Friday and, while she wished we would send a strong signal 
on the $196.5 figure, she wasn't under any great illusion that we would. Her big message was to 
not send any letter if we were going to include a single reference to opposing the Gramm 
amendment. (Our compromise was io write two letters; Jeanne sent them both to you.) 

I await your thoughts. Give me a call or a page. 

Thanks. 

cj 

Message Copied To: 

William H. White Jr./WHO/EOP 
Elena Kagan/OPD/EOP 
Bruce N. Reed/OPD/EOP 
Jeanne Lambrew/OPD/EOP 
Sarah A. Bianchi/OPD/EOP 
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. MASTER SETTLEMENT AGREEMENT 

This Master Settlement Agreement is made by the undersigned Settling State officials (on behalf of their 
respective Settling States) and the undersigned Participating Manufacturers to settle and resolve with 
fmality all Released Claims against the Participating Manufacturers and related entities as set forth 
herein. This Agreement constitutes the documentation effecting this settlement with respect to each 
Settling State, and is intended to and shall be binding upon each Settling State and each Participating 
Manufacturer in accordance with the terms hereof. 

I. RECITALS 

WHEREAS, more than 40 States have commenced litigation asserting various claims for monetary, 
equitable and injunctive relief against certain tobacco product manufacturers and others as defendants, 
and the States that have not filed suit can potentially assert similar claims; 

WHEREAS, the Settling States that have commenced litigation have sought to obtain equitable relief 
and damages under state laws, including consumer protection and/or antitrust laws, in order to further 
the Settling States' policies regarding public health, including policies adopted to achieve a significant 
reduction in.smoking by Youth;'; 

WHEREAS, defendants have denied each and every one ofthe Settling States' allegations of unlawful 
conduct or wrongdoing and have asserted a number of defenses to the Settling States' claims, which 
defenses have been contested by the Settling States; 

WHEREAS, the Settling States and the Participating Manufacturers are committed to reducing underage 
tobacco use by discouraging such use and by preventing Youth access to Tobacco Products; 

WHEREAS, the Participating Manufacturers recognize the concern of the tobacco grower community 
that it may be adversely affected by the potential reduction in tobacco consumption resulting from this 
settlement, reaffirm their commitment to work cooperatively to address concerns about the potential 
adverse economic impact on such community, and will, within 30 days after the MSA Execution Date, 
meet with the political leadership of States with grower communities to address these economic 
concerns; 

WHEREAS, the undersigned Settling State officials believe that entry into this Agreement and uniform 
consent decrees with the tobacco industry is necessary in order to further the Settling States' policies 
designed to reduce Youth smoking, to promote the public health and to secure monetary payments to the 
Settling States; and 

WHEREAS, the Settling States and the Participating Manufacturers wish to avoid the further expense, 
delay, inconvenience, burden and uncertainty of continued litigation (including appeals from any 
verdicts), and, therefore, have agreed to settle their respective lawsuits and potential claims pursuant to 
terms which will achieve for the Settling States and their citizens significant funding for the 
advancement of public health, the implementation of important tobacco-related public health measures, 
including the enforcement of the mandates and restrictions related to such measures, as well as funding 
for a national Foundation dedicated to significantly reducing the use of Tobacco Products by Youth; 

NOW, THEREFORE, BE IT KNOWN THAT, in consideration of the implementation of 
tobacco-related health measures and the payments to be made by the Participating Manufacturers, the 
release and discharge of all claims by the Settling States, and such other consideration as described 
herein, the sufficiency of which is hereby acknowledged, the Settling States and the Participating 
Manufacturers, acting by and through their authorized agents, memorialize and agree as follows: 

II. DEFINITIONS 

(a) "Account" has the meaning given in the Escrow Agreement. 

11/22/983:17 PM 
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(b) "Adult" means any person or persons who are not Underage. 

(c) "Adult-Only Facility" means a facility or restricted area (whether open-air or enclosed) where the • 
operator ensures or has a reasonable basis to believe (such as by checking identification as required 
under state law, or by checking the identification of any person appearing to be under the age of 27) that 
no Underage person is present. A facility or restricted area need not be permanently restricted to Adults 
in order to constitute an Adult-Only Facility, provided that the operator ensures or has a reasonable basis 
to believe that no Underage person is present during the event or time period in question. 

(d) "Affiliate" means a person who directly or indirectly owns or controls, is owned or controlled by, or 
is under common ownership or control with, another person. Solely for purposes of this definition, the 
terms "owns," "is owned" and "ownership" mean ownership of an equity interest, or the equivalent 
thereof, of 10 percent or more, and the term "person" means an individual, partnership, committee, 
association, corporation or any other organization or group of persons. 

(e) "Agreement" means this Master Settlement Agreement, together with the exhibits hereto, as it may 
be amended pursuant to subsection XVIII(j). 

(f) "Allocable Share" means the percentage set forth for the State in question as listed in Exhibit A 
hereto, without regard to any subsequent alteration or modification of such State's percentage share 
agreed to by or among any States; or, solely for the purpose of calculating payments under subsection 
JX(c)(2) (and corresponding payments under subsection IX(i)), the percentage disclosed for the State in 
question pursuant to subsection JX(c)(2)(A) prior to June 30,1999, without regard to any subsequent 
alteration or modification of such State's percentage share agreed to by or among any States. 

(g) "Allocated Payment" means a particular Settling State's Allocable Share of the sum of all of the 
payments to be made by the Original Participating Manufacturers in the year in question pursuant to 
subsections JX(c)(I) and JX(c)(2), as such payments have been adjusted, reduced and allocated pursuant 
to clause "First" through the first sentence of clause "Fifth" of subsection JX(j), but before application of • 
the other offsets and adjustments described in clauses "Sixth" through "Thirteenth" of subsection !X(j). 

(h) "Bankruptcy" means, with respect to any entity, the commencement of a case or other proceeding 
(whether voluntary or involuntary) seeking any of (I) liquidation, reorganization, rehabilitation, 
receivership, conservatorship, or other relief with respect to such entity or its debts under any 

. bankruptcy, insolvency or similar law now or hereafter in effect; (2) the appointment of a trustee, 
receiver, liquidator, custodian or similar official of such entity or any substantial part of its business or 
property; (3) the consent of such entity to any of the relief described in (1) above or to the appointment 
of any official described in (2) above in any such case or other proceeding involuntarily commenced' 
against such entity; or (4) the entry of an order for relief as to such entity under the federal bankruptcy 
laws as now or hereafter in effect. Provided, however, that an involuntary case or proceeding otherwise 
within the foregoing definition shall not be a "Bankruptcy" if it is or was dismissed within 60 days of its 
commencement. 

(i) "Brand Name" means a brand name (alone or in conjunction with any other word), trademark, logo, 
symbol, motto, selling message, recognizable pattern of colors, or any other indicia of product 
identification identical or similar to, or identifiable with, those used for any domestic brand of Tobacco 
Products. Provided, however, that the term "Brand Name" shall not include the corporate name of any 
Tobacco Product Manufacturer that does not after the MSA Execution Date sell a brand of Tobacco 
products in the States that includes such corporate name. 

(j) "Brand Name Sponsorship" means an athletic, musical, artistic, or other social or cultural event as to 
which payment is made (or other consideration is provided) in exchange for use of a Brand Name or 
Names (1) as part of the name ofthe event or (2) to identifY, advertise, or promote such event or an 
entrant, participant or team in such event in any other way. Sponsorship of a single national or • 
multi-state series or tour (for example, NASCAR (including any number ofNASCAR races)), or of one 
or more events within a single national or multi-state series or tour, or of an entrant, participant, or team 
taking part in events sanctioned by a single approving organization (e.g., NASCAR or CART), 
constitutes one Brand Name Sponsorship. Sponsorship of an entrant, participant, or team by a 
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Participating Manufacturer using a Brand Name or Names in an event that is part of a series or tour that 
is sponsored by such Participating Manufacturer or that is part of a series or tour in which anyone or 
more events are sponsored by such Participating Manufacturer does not constitute a separate Brand 
Name Sponsorship, Sponsorship of an entrant, participant, or team by a Participating Manufacturer using 
a Brand Name or Names in any event (or series of events) not sponsored by such Participating 
Manufacturer constitutes a Brand Name Sponsorship, The term "Brand Name Sponsorship" shall not 
include an event in an Adult-Only Facility, 

(k) "Business Day" means a day which is not a Saturday or Sunday or legal holiday on which banks are 
authorized or required to close in New York, New York 

(I) "Cartoon" means any drawing or other depiction of an object, person, animal, creature or any similar 
caricature that satisfies any ofthe following criteria: 

(1) the use of comically exaggerated features; 

(2) the attribution of human characteristics to animals, plants or other objects, or the similar 
use of anthropomorphic technique; or 

(3) the attribution of unnatural or extrahuman abilities, such as imperviousness to pain or 
injury, X-ray vision, tunneling at very high speeds or transformation. 

The term "Cartoon" includes "Joe Camel," but does not include any drawing or other depiction that on 
July 1, 1998, was in use in any State in any Participating Manufacturer's corporate logo or in any 
Participating Manufacturer's Tobacco Product packaging. 

(m) "Cigarette" means any product that contains nicotine, is intended to be burned or heated under 
ordinary conditions of use, and consists of or contains (I) any roll of tobacco wrapped in paper or in any 
substance not containing tobacco; or (2) tobacco, in any form, that is functional in the product, which, 
because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to 
be offered to, or purchased by, consumers as a cigarette; or (3) any roll of tobacco wrapped in any 
substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or 
its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette described 
in clause (1) of this definition. The term "Cigarette" includes "roll-your-own" (i.e., any tobacco which, 
because of its appearance, type, packaging, or labeling is suitable for use and likely to be offered to, or 
purchased by, consumers as tobacco for making cigarettes). Except as provided in subsections II(z) and 
II(mm), 0.0325 ounces of "roll-your-own" tobacco shall constitute one individual "Cigarette," 

(n) "Claims" means any and all marmer of civil (Le., non-criminal): claims, demands, actions, suits, 
causes of action, damages (whenever incurred), liabilities of any nature including civil penalties and 
punitive damages, as well as costs, expenses and attorneys' fees'(except as to the Original Participating 
Manufacturers' obligations under section XVII), known or unknown, suspected or unsuspected, accrued 
or unaccrued, whether legal, equitable, or statutory, 

(0) "Consent Decree" means a state-specific consent decree as described in subsection XIlI(b)(I)(B) of 
this Agreement. 

(P) "Court" means the respective court in each Settling State to which this Agreement and the Consent 
Decree are presented for approval and/or entry as to that Settling State. 

(q) "Escrow" has the meaning given in the Escrow Agreement. 

(r) "Escrow Agent" means the escrow agent under the Escrow Agreement. 

(s) "Escrow Agreement" means an escrow agreement substantially in the form of Exhibit B. 

(t) "Federal Tobacco Legislation Offset" means the offset described in section X 
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(u) "Final Approval" means the earlier of: 

(1) the date by which State-Specific Finality in a sufficient number of Settling States has • 
occurred; or 

(2) June 30, 2000. 

For the purposes of this subsection (u), "State-Specific Finality in a sufficient number of Settling States" 
means that State-Specific Finality has occurred in both: 

(A) a number of Settling States equal to at least 80% of the total number of 
Settling States; and 

(B) Settling States having aggregate Allocable Shares equal to at least 80% of 
the total aggregate Allocable Shares assigned to all Settling States. 

Notwithstanding the foregoing, the Original Participating Manufacturers may, by unanimous written 
agreement, waive any requirement for Final Approval set forth in subsections (A) or (B) hereof. 

(v) "Foundation" means the foundation described in section VI. 

(w) "Independent Auditor" means the firm described in subsection XJ(b). 

(x) "Inflation Adjustment" means an adjustment in accordance with the formulas for inflation 
adjustments set forth in Exhibit C. 

(y) "Litigating Releasing Parties Offset" means the offset described in subsection XU(b). 

(z) "Market Share" means a Tobacco Product Manufacturer's respective share (expressed as a • 
percentage) of the total number of individual Cigarettes sold in the fifty United States, the District of 
Columbia and Puerto Rico during the applicable calendar year, as measured by excise taxes collected by 
the federal government and, in the case of sales in Puerto Rico, arbitrios de cigarillos collected by the 
Puerto Rico taxing authority. For purposes of the definition and determination of "Market Share" with 
respect to calculations under subsection IX(i), 0.09 ounces of "roll your own" tobacco shall constitute 
one individual Cigarette; for purposes dfthe definition and determination of "Market Share" with respect 
to all other calculations, 0.0325 ounces of "roll your own" tobacco shall constitute one individual 
Cigarette. 

(aa) "MSA Execution Date" means November 23, 1998. 

(bb) "NAAG" means the National Association of Attorneys General, or its successor organization that is 
directed by the Attorneys General to perform certain functions under this Agreement. 

(cc) "Non-Participating Manufacturer" means any Tobacco Product Manufacturer that is not a 
Participating Manufacturer. 

(dd) "Non-Settling States Reduction" means a reduction determined by multiplying the amount to which 
such reduction applies by the aggregate Allocable Shares ofthose States that are not Settling States on 
the date 15 days before such payment is due. 

(ee) "Notice Parties" means each Participating Manufacturer, each Settling State, the Escrow Agent, the 
Independent Auditor and NAAG. 

(ft) "NPM Adjustment" means the adjustment specified in subsection IX(d). 

(gg) "NPM Adjustment Percentage" means the percentage determined pursuant to subsection lX(d). 

(hh) "Original Participating Manufacturers" means the following: Brown & Williamson Tobacco 
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Corporation, Lorillard Tobacco Company, Philip Morris Incorporated and R.J. Reynolds Tobacco 
Company, and the respective successors of each of the foregoing. Except as expressly provided in this 
Agreement, once an entity becomes an Original Participating Manufacturer, such entity shall 
permanently retain the status of Original Participating Manufacturer. 

(ii) "Outdoor Advertising" means (\) billboards, (2) signs and placards in arenas, stadiums, shopping 
malls and Video Game Arcades (whether ally of the foregoing are open air or enclosed) (but not 
including any such sign or placard located in an Adult-Only Facility), and (3) any other advertisements 
placed (A) outdoors, or (B) on the inside surface of a window facing outward. Provided, however, that 
the term "Outdoor Advertising" does not mean (\) an advertisement on the outside of a Tobacco Product 
manufacturing facility; (2) an individual advertisement that does not occupy an area larger than 14 
square feet (and that neither is placed in such proximity to any other such advertisement so as to create a 
single "mosaic"-type advertisement larger than 14 square feet, nor functions solely as a segment of a 
larger advertising unit or series), and that is placed (A) on the outside of any retail establishment that 
sells Tobacco Products (other than solely through a vending machine), (B) outside (but on the property 
of) any such establishment, or (C) on the inside surface of a window facing outward in any such 
establishment; (3) an advertisement inside a retail establishment that sells Tobacco Products (other than 
solely through a vending machine) that is not placed on the inside surface of a window facing outward; 
or (4) an outdoor advertisement at the site of an event to be held at an Adult-Only Facility that is placed 
at such site during the period the facility or enclosed area constitutes an Adult-Only Facility, but in no 
event more than 14 days before the event, and that does not advertise any Tobacco Product (other than 
by using a Brand Name to identifY the event). 

Gi) "Participating Manufacturer" means a Tobacco Product Manufacturer that is or becomes a signatory 
to this Agreement, provided that (1) in the case of a Tobacco Product Manufacturer that is not an 
Original Participating Manufacturer, such Tobacco Product Manufacturer is bound by this Agreement 
and the Consent Decree (or, in any Settling State that does not permit amendment of the Consent 
Decree, a consent decree containing terms identical to those set forth in the Consent Decree) in all 
Settling States in which this Agreement and the Consent Decree binds Original Participating 
Manufacturers (provided, however, that such Tobacco Product Manufacturer need only become bound 
by the Consent Decree in those Settling States in which the Settling State has filed a Released Claim 
against it), and (2) in the case of a Tobacco Product Manufacturer that signs this Agreement after the 
MSA Execution Date, such Tobacco Product Manufacturer, within a reasonable period oftime after 
signing this Agreement, makes any payments (including interest thereon at the Prime Rate) that it would 
have been obligated to make in the intervening period had it been a signatory as of the MSA Execution 
Date. "Participating Manufacturer" shall also include the successor of a Participating Manufacturer. 
Except as expressly provided in this Agreement, once an entity becomes a Participating Manufacturer 
such entity shall permanently retain the status of Participating Manufacturer. Each Participating 
Manufacturer shall regularly report its shipments of Cigarettes in or to the fifty United States, the 
District of Columbia and Puerto Rico to Management Science Associates, Inc. (or a successor entity as 
set forth in subsection (mm». Solely for purposes of calculations pursuant to subsection IX( d), a 
Tobacco Product Manufacturer that is not a signatory to this Agreement shall be deemed to be a 
"Participating Manufacturer" if the Original Participating Manufacturers unanimously consent in 
writing. 

(kk) "Previously Settled States Reduction" means a reduction determined by mUltiplying the amount to 
which such reduction applies by 12.4500000%, in the case of payments due in or prior to 2007; 
12.2373756%, in the case of payments due after 2007 but before 2018; and 11.0666667%, in the case of 
paYments due in or after 2018. 

(II) "Prime Rate" shall mean the prime rate as published from time to time by the Wall Street Journal or, 
in the event the Wall Street Journal is no longer published or no longer publishes such rate, an 
equivalent successor reference rate determined by the Independent Auditor. 

(mm) "Relative Market Share" means an Original Participating Manufacturer's respective share 
(expressed as a percentage) of the total number of individual Cigarettes shipped in or to the fifty United 
States, the District of Columbia and Puerto Rico by all the Original Participating Manufacturers during 
the calendar year immediately preceding the year in which the paynient at issue is due (regardless of 
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when such payment is made), as measured by the Original Participating Manufacturers' reports of 
shipments of Cigarettes to Management Science Associates, Inc. (or a successor entity acceptable to 
both the Original Participating Manufacturers and a majority of those Attorneys General who are both 
the Attorney General of a Settling State and a member of the NAAG executiveeommittee at the time in 
question). A Cigarette shipped by more than one Participating Manufacturer shall be deemed to have 
been shipped solely by the first Participating Manufacturer to do so. For purposes of the definition and 
determination of "Relative Market Share," 0.09 ounces of "roll your own" tobacco shall constitute one 
individual Cigarette. 

(nn) "Released Claims" means: 

(1) for past conduct, acts or omissions (including any damages incurred in the future arising 
from such past conduct, acts or omissions), those Claims directly or indirectly based on, 
arising out of or in any way related, in whole or in part, to (A) the use, sale, distribution, 
manufacture, development, advertising, marketing or health effects of, (B) the exposure to, 
or (C) research, statements, or warnings regarding, Tobacco Products (including, but not 
limited to, the Claims asserted in the actions identified in Exhibit D, or any comparable 
Claims that were, could be or could have been asserted now or in the future in those actions 
or in any comparable action in federal, state or local court brought by a Settling State or a 
Releasing Party (whether or not such Settling State or Releasing Party has brought such 
action», except for claims not asserted in the actions identified in Exhibit D for outstanding 
liability under existing licensing (or similar) fee laws or existing tax laws (but not excepting 
claims for any tax liability of the Tobacco-Related Organizations or of any Released Party 
with respect to such Tobacco-Related Organizations, which claims are covered by the 
release and covenants set forth in this Agreement); 

(2) for future conduct, acts or omissions, only those monetary Claims directly or indirectly 

• 

based on, arising out of or in any way related to, in whole or in part, the use of or exposure • 
to Tobacco Products manufactured in the ordinary course of business, including without 
limitation any future Claims for reimbursement of health care costs allegedly associated 
with the use of or exposure to Tobacco Products. 

(00) "Released Parties" means all Participating Manufacturers and their past, present and future 
Affiliates, divisions, officers, directors, employees, representatives, insurers, lenders, underwriters, 
Tobacco-Related Organizations, trade associations, suppliers, agents, auditors, advertising agencies, 
public relations entities, attorneys, retailers and distributors (and the predecessors, heirs, executors, 
administrators, successors and assigns of each of the foregoing). Provided, however, that "Released 
Parties" does not include any person or entity (including, but not limited to, an Affiliate) that is itself a 
Non-Participating Manufacturer at any time after the MSA Execution Date, unless such person or entity 
becomes a Participating Manufacturer. 

(Pp) "Releasing Parties" means each Settling State and any of its past, present and future agents, officials 
acting in their official capacities, legal representatives, agencies, departments, commissions and 
divisions; and also means, to the full extent of the power of the signatories hereto to release past, present 
and future claims, the following: (I) any Settling State's subdivisions (political or otherwise, including, 
but not limited to, municipalities, counties, parishes, villages, unincorporated districts and hospital 
districts), public entities, public instrumentalities and public educational institutions; and (2) persons or 
entities acting in a parens patriae, sovereign, quasi-sovereign, private attorney general, qui tam, taxpayer, 
or any other capacity, whether or not any of them participate in this settlement, (A) to the extent that any 
such person or entity is seeking relief on behalf of or generally applicable to the general public in such 
Settling State or the people of the State, as opposed solely to private or individual relief for separate and 
distinct injuries, or (B) to the extent that any such entity (as opposed to an individual) is seeking 
recovery of health-care expenses (other than premium or capitation payments for the benefit of present 
or retired state employees) paid or reimbursed, directly or indirectly, by a Settling State. • 

(qq) "Settling State" means any State that signs this Agreement on or before the MSA Execution Date. 
Provided, however, that the term "Settling State" shall not include (1) the States of Mississippi, Florida, 
Texas and Minnesota; and (2) any State as to which this Agreement has been terminated. 
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(rr) "State" means any state of the United States, the District of Columbia, the Commonwealth of Puerto 
Rico, Guam, the Virgin Islands, American Samoa, and the Northern Marianas. 

(ss) "State-Specific Finality" means, with respect to the Settling State in question: 

(I) this Agreement and the Consent Decree have been approved and entered by the Court as 
to all Original Participating Manufacturers, or, in the event of an appeal from or review of a 
decision of the Court to withhold its approval and entry of this Agreement and the Consent 

. Decree, by the court hearing such appeal or conducting such review; 

(2) entry by the Court has been made of an order dismissing with prejudice all claims 
against Released Parties in the action as provided herein; and 

(3) the time for appeal or to seek review of or permission to appeal (" Appeal") from the 
approval and entry as described in subsection (I )(A) hereof and entry of such order 
described in subsection (I)(B) hereof has expired; or, in the event ofan Appeal from such 
approval and entry, the Appeal has been dismissed, or the approval and entry described in 
(1 )(A) hereof and the order described in subsection (1 )(B) hereof have been affIrmed in all 
material respects by the court of last resort to which such Appeal has been taken and such 
dismissal or affirmance has become no longer subject to further Appeal (including, without 
limitation, review by the United States Supreme Court). 

(tt) "Subsequent Participating Manufacturer" means a Tobacco Product Manufacturer (other than an 
Original Participating Manufacturer) that: (I) is a Participating Manufacturer, and (2) is a signatory to 
this Agreement, regardless of when such Tobacco Product Manufacturer became a signatory to this 
Agreement. "Subsequent Participating Manufacturer" shall also include the successors of a Subsequent 
Participating Manufacturer. Except as expressly provided in this Agreement, once an entity becomes a 
Subsequent Participating Manufacturer such entity shall permanently retain the status of Subsequent 
Participating Manufacturer, unless it agrees to assume the obligations of an Original Participating 
Manufacturer as provided in subsectionXVIII(c). 

(uu) "Tobacco Product Manufacturer" means an entity that after the MSA Execution Date directly (and 
not exclusively through any Affiliate): 

(1) manufactures Cigarettes anywhere that such manufacturer intends to be sold in the 
States, including Cigarettes intended.to be sold in the States through an importer (except 
where such importer is an Original Participating Manufacturer that will be responsible for 
the payments under this Agreement with respect to such Cigarettes as a result of the 
provisions of subsections II(mm) and that pays the taxes specified in subsection II(z) on 
such Cigarettes, and provided that the manufacturer of such Cigarettes does not market or 
advertise such Cigarettes in the States); 

(2) is the first purchaser anywhere for resale in the States of Cigarettes manufactured 
anywhere that the manufacturer does not intend to be sold in the States; or 

(3) becomes a successor of an entity described in subsection (I) or (2) above. 

The term "Tobacco Product Manufacturer" shall not include an Affiliate of a Tobacco Product 
Manufacturer unless such Affiliate itselffalls within any of subsections (I) - (3) above. 

(vv) "Tobacco Products" means Cigarettes and smokeless tobacco products. 

(ww) "Tobacco-Related Organizations" means the Council for Tobacco Research-U.S.A., Inc., The 
Tobacco Institute, Inc. ("TI"), and the Center for Indoor Air Research, Inc. ("CIAR") and the successors, 
if any, ofTI or CIAR. . 

(xx) "Transit Advertisements" means advertising on or within private or public vehicles and all 

11122/98 3: 17 PM 



msa.ts 

8 of 133 

http://www.naag.org/settle.htm 

advertisements placed at, on or within any bus stop, taxi stand, transportation waiting area, train station, 
airport or any similar location. Notwithstanding the foregoing, the term "Transit Advertisements" does 
not include (1) any advertisement placed in, on or outside the premises of any retail establishment that • 
sells Tobacco Products (other than solely through a vending machine) (except if such individual 
advertisement (A) occupies an area larger than 14 square feet; (B) is placed in such proximity to any 
other such advertisement so as to create a single "mosaic"-type advertisement larger than 14 square feet; 
or (C) functions solely as a segment of a larger advertising unit or series); or (2) advertising at the site of 
an event to be held at an Adult-Only Facility that is placed at such site during the period the facility or 
enclosed area constitutes an Adult-Only Facility, but in no event more than 14 days before the event, and 
that does not advertise any Tobacco Product (other than by using a Brand Name to identify the event). 

(yy) "Underage" means younger than the minimum age at which it is legal to purchase or possess 
(whichever minimum age is older) Cigarettes in the applicable Settling State. 

(zz) "Video Game Arcade" means an entertainment establishment primarily consisting of video games 
(other than video games intended primarily for use by persons 18 years of age or older) and/or pinball 
machines. 

(aaa) "Volume Adjustment" means an upward or downward adjustment in accordance with the fonnula 
for volume adjustments set forth in Exhibit E. 

(bbb) "Youth" means any person or persons under ISyears of age. 

III. PERMANENT RELIEF 

(a) Prohibition on Youth Targeting. No Participating Manufacturer may take any action, directly or 
indirectly, to target Youth within any Settling State in the advertising, promotion or marketing of 
Tobacco Products, or take any action the primary purpose of which is to initiate, maintain or increase the • 
incidence of Youth smoking within any Settling State. 

(b) Ban on Use of Cartoons. Beginning 180 days after the MSA Execution Date, no Participating 
Manufacturer may use or cause to be used any Cartoon in the advertising, promoting, packaging or 
labeling of Tobacco Products. 

(c) Limitation of Tobacco Brand Name Sponsorships. 

(1) Prohibited Sponsorships. After the MSA Execution Date, no Participating Mruwfacturer 
may engage in any Brand Name Sponsorship in any State consisting of: 

(A) concerts; or 

(B) events in which the intended audience is comprised of a significant 
percentage of Youth; or 

(C) events in which any paid participants or contestants are Youth; or 

(D) any athletic event between opposing teams in any football, basketball, 
baseball, soccer or hockey league. 

(2) Limited Sponsorships. 

(A) No ParticipatiI:1g Manufacturer may engage in more than one Brand Name 
Sponsorship in the States in any twelve-month period (such period measured 
from the date of the initial sponsored event). 

(B) Provided, however, that 

(i) nothing contained in subsection (2)(A) above shall require a 
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Participating Manufacturer to breach or terminate any sponsorship 
contract in existence as of August 1, 1998 (until the earlier of (x) 
the current term of any existing contract, without regard to any 
renewal or option that may be exercised by such Participating 
Manufacturer or (y) three years after the MSA Execution Date); 
and 

(ii) notwithstanding subsection (1)(A) above, Brown & 
Williamson Tobacco Corporation may sponsor either the GPC 
country music festival or the Kooljazz festival as its one annual 
Brand Name Sponsorship permitted pursuant to subsection (2)(A) 
as well as one Brand Name Sponsorship permitted pursuant to 
subsection (2)(B)(i), 

(3) Related S onsorshi Restrictions, With respect to any Brand Name Sponsorship 
permitted under thiS subsechon c): / 

(A) advertising of the Brand Name Sponsorship event shall not advertise any 
Tobacco Product (other than by using the Brand Name to identify such Brand 
Name Sponsorship event); 

(B) no Participating Manufacturer may refer to a Brand Name Sponsorship 
event or to a celebrity or other person in such an event in its a5ivertising of a 
Tobacco Product; 

(C) nothing contained in the provisions of subsection III(e) of this Agreement 
shall apply to actions taken by any Participating Manufacturer in connection 
with a Brand Name Sponsorship permitted pursuanrto the provisions of 
subsections (2)(A) and (2)(B)(i); the Brand Name Sponsorship permitted by 
subsection (2)(B)(ii) shall be subject to the restrictions of subsection IJI( e) 
except that such restrictions shall not prohibit use of the Brand Name to 
identify the Brand Name Sponsorship; 

A. nothing contained in the provisions of subsections IJI(f) and III(i) 
shall apply to apparel or other merchandise: (i) marketed, 
distributed, offered, sold, or licensed at the site of a Brand Name 
Sponsorship permitted pursuant to subsections (2)(A) or (2)(B)(i) 
by the person to which the relevant Participating Manufacturer has 
provided payment in' exchange for the use of the relevant Brand 
Name in the Brand Name Sponsorship or a third-party that does 
not receive payment from the relevant Participating Manufacturer 
(or any Affiliate of such Participating Manufacturer) in connection 
with the marketing, distribution, offer, sale or license of such 
apparel or other merchandise; or (ii) used at the site of a Brand 
Name Sponsorship permitted pursuant to subsection (2)(A) or 
(2)(B)(i) (during such event) that are not distributed (by sale or 
otherwise) to any member of the general public; and 

(E) nothing contained in the provisions of subsection III ( d) shall: (i) apply to 
the use of a Brand Name on a vehicle used in a Brand Name Sponsorship; or 
(ii) apply to Outdoor Advertising advertising the Brand Name Sponsorship, to 
the extent that such Outdoor Advertising is placed at the site of a Brand Name 
Sponsorship no more than 90 days before the start of the initial sponsored 
event, is removed within 10 days after the end of the last sponsored event, and 
is not prohibited by subsection (3)(A) above, 

(4) Corporate Name Sponsorships, Nothing'in this subsection (c) shall prevent a 
Participating Manufacturer from sponsoring or causing to be sponsored any athletic, 
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musical, artistic, or other social or cultural event, or any entrant, participant or team in such 
event (or series of events) in the name of the corporation which manufactures Tobacco 
Products, provided that the corporate name does not include any Brand Name of domestic 
Tobacco Products. 

(5) Naming Rights Prohibition. No Participating Manufacturer may enter into any 
agreement for the nammg rights of any stadium or arena located within a Settling State 
using a Brand Name, and shall not otherwise cause a stadium or arena located within a 
Settling State to be named with a Brand Name. 

(6) Prohibition on Sponsoring Teams and Leagues. No Participating Manufacturer may 
enter into any agreement pursuant to which payment is made (or other consideration is 
provided) by such Participating Manufacturer to any football, basketball, baseball, soccer or 
hockey league (or any team involved in any such league) in exchange for use of a Brand 
Name. 

(d) Elimination of Outdoor Advertising and Transit Advertisements. Each Participating Manufacturer 
shall discontinue Outdoor Advertising and TranSIt Advertisements advertising Tobacco Products within 
the Settling States as set forth herein. 

(1) Removal. Except as otherwise provided in this section, each Participating Manufacturer 
shall remove from within the Settling States within 150 days after the MSA Execution Date 
all of its (A) billboards (to the extent that such billboards constitute Outdoor Advertising) 
advertising Tobacco Products; (B) signs and placards (to the extent that such signs and 
placards constitute Outdoor Advertising) advertising Tobacco Products in arenas, stadiums, 
shopping malls and Video Game Arcades; and (C) Transit Advertisements advertising 
Tobacco Products. 

• 

(2) Prohibition on New Outdoor Advertisin and Transit Advertisements. No Participating • 
Manufacturer may, after the M A ExecutIOn Date, p ace or cause to be placed any new 
Outdoor Advertising advertising Tobacco Products or new Transit Advertisements 
advertising Tobacco Products within any Settling State. 

(3) Alternative Advertisin . With respect to those billboards required to be removed under 
subsectIOn 1) t at are leased (as opposed to owned) by any Participating Manufacturer, the 
Participating Manufacturer will allow the Attorney General ofthe Settling State within 
which such billboards are located to substitute, at the Settling State's option, alternative 
advertising intended to discourage the use of Tobacco Products by Youth and their exposure 
to second-hand smoke for the remaining term of the applicable contract (without regard to 
any renewal or option term that may be exercised by such Participating Manufacturer). The 
Participating Manufacturer will bear the cost of the lease through the end of such remaining 
term. Any other costs associated with such alternative advertising will be borne by the 
Settling State. 

(4) Ban on Agreements Inhibiting Anti-Tobacco Advertising. Each Participating 
Manufacturer agrees that it WIll not enter mto any ,agreement that prohibits a third party 
from selling, purchasing or displaying advertising discouraging the use of Tobacco Products 
or exposure to second-hand smoke. In the event and to the extent that any Participating 
Manufacturer has entered into an agreement containing any such prohibition, such 
Participating Manufacturer agrees to waive such prohibition in such agreement. 

(5) Desi&nation of Contact Person. Each Participating Manufacturer that has Outdoor 
Advertlsmg or TranSIt AdvertIsements advertising Tobacco Products within a Settling State 
shall, within 10 days after the MSA Execution Date, provide the Attorney General of such • 
Settling State with the name of a contact person to whom the Settling State may direct 
inquiries during the time such Outdoor Advertising and Transit Advertisements are being 
eliminated, and from whom the Settling State may obtain periodic reports as to the progress 
of their elimination. 
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(6) Adult-Only Facilities. To the extent that any advertisement advertising Tobacco 
Products located within an Adult-Only Facility constitutes Outdoor Advertising or a Transit 
Advertisement, this subsection (d) shall not apply to such advertisement, provided such 
advertisement is not visible to persons outside such Adult-Only Facility. 

(e) Prohibition on Payments Related to Tobacco Products and Media. No Participating Manufacturer 
may, begillning 30 days after the MSA ExecutIOn Date, make, or cause to be made, any payment or 
other consideration to any other person or entity to use, display, make reference to or use as a prop any 
Tobacco Product, Tobacco Product package, advertisement for a Tobacco Product, or any other item 
bearing a Brand Name in any motion picture, television show, theatrical production or other live 
performance, live or recorded performance of music, commercial film or video, or video game 
("Media"); provided, however, that the foregoing prohibition shall not apply to (1) Media where the 
audience or viewers are within an Adult-Only Facility (provided such Media are not visible to persons 
outside such Adult-Only Facility); (2) Media not intended for distribution or display to the public; or (3) 
instructional Media concerning non-conventional cigarettes viewed only by or provided only to smokers 
who are Adults. 

(f) Ban on Tobacco Brand Name Merchandise. Beginning July 1, 1999, no Participating Manufacturer 
may, within any Settling State, market, dlstnbute, offer, sell, license or cause to be marketed, distributed, 
offered, sold or licensed (including, without limitation, by catalogue or direct mail), any apparel or other 
merchandise (other than Tobacco Products, items the sole function of which is to advertise Tobacco 
Products, or written or electronic publications) which bears a Brand Name. Provided, however, that 
nothing in this subsection shall (1) require any Participating Manufacturer to breach or terminate any 
licensing agreement or other contract in existence as of June 20, 1997 (this exception shall not apply 
beyond the current term of any existing contract, without regard to any renewal or option term that may 
be exercised by such Participating Manufacturer); (2) prohibit the distribution to any Participating 
Manufacturer's employee who is not Underage of any item described above that is intended for the 
personal use of such an employee; (3) require any Participating Manufacturer to retrieve, collect or 
otherwise recover any item that prior to the MSA Execution Date was marketed, distributed, offered, 
sold, licensed, or caused to be marketed, distributed, offered, sold or licensed by such Participating 
Manufacturer; (4) apply to coupons or other items used by Adults solely in connection with the purchase 
of Tobacco Products; or (5) apply to apparel or other merchandise used within an Adult-Only Facility 
that is not distributed (by sale or otherwise) to any member of the general pUblic. 

(g) Ban on Youth Access to Free Samples. After the MSA Execution Date, no Participating 
Manufacturer may, wlthlll any Settllllg State, distribute or cause to be distributed any free samples of 
Tobacco Products except in an Adult-Only Facility. For purposes of this Agreement, a "free sample" 
does not include a Tobacco Product that is provided to an Adult in connection with (I) the purchase, 
exchange or redemption for proof of purchase of any Tobacco Products (including, but not limited to, a 
free offer in connection with the purchase of Tobacco Products, such as a "two-for-one" offer), or (2) the 
conducting of consumer testing or evaluation of Tobacco Products with persons who certify that they are 
Adults. 

(h) Ban on Gifts to Underage Persons Based on Proofs of Purchase. Beginning one year after Ihe !viSA 
Execulion Date, no Participating Manufacturer may provide or cause to be provided to any person 
without sufficient proof that such person is an Adult any item in exchange for the purchase of Tobacco 
Products, or the furnishing of credits, proofs-of-purchase, or coupons with respect to such a purchase. 
For purposes of the preceding sentence only, (I) a driver's license or other government-issued 
identification (or legible photocopy thereof), the validity of which is certified by the person to whom the 
item is provided, shall by itselfbe deemed to be a sufficient form of proof of age; and (2) in the case of 
items provided (or to be redeemed) at retail establishments, a Participating Manufacturer shall be 
entitled to rely on verification of proof of age by the retailer, where such retailer is required to obtain 
verification under applicable federal, state or local law. 

(i) Limitation on Third-Party Use of Brand Names. After the MSA Execution Date, no Participating 
Manufacturer may license or otherwise expressly authorize any third party to use or advertise within any 
Settling State any Brand Name in a manner prohibited by this Agreement if done by such Participating 
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Manufacturer itself. Each Participating Manufacturer shall, within 10 days after the MSA Execution 
Date, designate a person (and provide written notice to NAAG of such designation) to whom the 
Attorney General of any Settling State may provide written notice of any such third-party activity that • 
would be prohibited by this Agreement if done by such Participating Manufacturer itself. Following 
such written notice, the Participating Manufacturer will promptly take commercially reasonable steps 
against any such non-de minimis third-party activity. Provided, however, that nothing in this subsection 
shall require any Participating Manufacturer to (1) breach or terminate any licensing agreement or other 
contract in existence as of July 1, 1998 (this exception shall not apply beyond the current term of any 
existing contract, without regard to any renewal or option term that may be exercised by such 
Participating Manufacturer); or (2) retrieve, collect or otherwise recover any item that prior to the MSA 
Execution Date was marketed, distributed, offered, sold, licensed or caused to be marketed, distributed, 
offered, sold or licensed by such Participating Manufacturer. 

(j) Ban on Non-Tobacco Brand Names. No Participating Manufacturer may, pursuant to any agreement 
requmng the payment of money or other valuable consideration, use or cause to be used as a brand name 
of any Tobacco Product any nationally recognized or nationally established brand name or trade name of 
any non-tobacco item or service or any nationally recognized or nationally established sports team, 
entertainment group or individual celebrity. Provided, however, that the preceding sentence shall not 
apply to any Tobacco Product brand name in existence as of July 1, 1998. For the purposes of this 
subsection, the term "other valuable consideration" shall not include an agreement between two entities 
who enter into such agreement for the sole purpose of avoiding infringement claims. 

(k) Minimum Pack Size of Twenty Cigarettes. No Participating Manufacturer may, beginning 60 days 
after the MSA Execution Date and through and including December 31, 2001, manufacture or cause to 
be manufactured for sale in any Settling State any pack or other container of Cigarettes containing fewer 
than 20 Cigarettes (or, in the case of roll-your-own tobacco, any package of roll-your-own tobacco 
containing less than 0.60 ounces of tobacco). No Participating Manufacturer may, beginning 150 days 
after the MSA Execution Date and through and including December 31, 2001, sell or distribute in any 
Settling State any pack or other container of Cigarettes containing fewer than 20 Cigarettes (or, in the • 
case of roll-your-own tobacco, any package of roll-your-own tobacco containing less than 0.60 ounces 
of tobacco). Each Participating Manufacturer further agrees that following the MSA Execution Date it 
shall not oppose, or cause to be opposed (including through any third party or Affiliate), the passage by 
any Settling State of any legislative proposal or administrative rule applicable to all Tobacco Product 
Manufacturers and all retailers of Tobacco Products prohibiting the manufacture and sale of any pack or 
other container of Cigarettes containing fewer than 20 Cigarettes (or, in the case of roll-your-own 
tobacco, any package of roll-your-own tobacco containing less than 0.60 ounces of tobacco). 

(I) Corporate Culture Commitments Related to Youth Access and Consumption. Beginning 180 days 
after the MSA Execution Date each Participating Manufacturer shall: 

1. promulgate or reaffirm corporate principles that express and explain its 
commitment to comply with the provisions of this Agreement and the reduction 
of use of Tobacco Products by Youth, and clearly and regularly communicate 
to its employees and customers its commitment to assist in the reduction of 
Youth use of Tobacco Products; 

2. designate an executive level manager (and provide written notice to NAAG of 
such designation) to identify methods to reduce Youth access to, and the 
incidence of Youth consumption of, Tobacco Products; and 

3. encourage its employees to identify additional methods to reduce Youth access 
to, and the incidence of Youth consumption of, Tobacco Products. 

(m) Limitations on Lobbying. Following State-Specific Finality in a Settling State: 

1. No Participating Manufacturer may oppose, or cause to be opposed (in'cluding • 
through any third party or Affiliate), the passage by such Settling State (or any 
political subdivision thereof) of those state or local legislative proposals or 
administrative rules described in Exhibit F hereto intended by their terms to 
reduce Youth access to, and the incidence of Youth consumption of, Tobacco 
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Products. Provided, however, that the foregoing does not prohibit any 
Participating Manufacturer from (A) challenging enforcement of, or suing for 
declaratory or injunctive relief with respect to, any such legislation or rule on 
any grounds; (B) continuing, after State-Specific Finality in such Settling State, 
to oppose or cause to be opposed, the passage during the legislative session in 
which State-Specific Finality in such Settling State occurs of any specific state 
or local legislative proposals or administrative rules introduced prior to the time 
of State-Specific Finality in such Settling State; (C) opposing, or causing to be 
opposed, any excise tax or income tax provision or user fee or other payments 
relating to Tobacco Products or Tobacco Product Manufacturers; or 
(D) opposing, or causing to be opposed, any state or local legislative proposal 
or administrative rule that also includes measures other than those described in 
Exhibit F. 

2. Each Participating Manufacturer shall require all of its officers and employees 
engaged in lobbying activities in such Settling State after State-Specific 
Finality, contract lobbyists engaged in lobbying· activities in such Settling State 
after State-Specific Finality, and any other third parties who engage in lobbying 
activities in such Settling State after State-Specific Finality on behalf of such 
Participating Manufacturer ("lobbyist" and "lobbying activities" having the 
meaning such terms have under the law of the Settling State in question) to 
certifY in writing to the Participating Manufacturer that they: 

(A) will not support or oppose any state, local or federal legislation, or seek or 
oppose any governmental action, on behalf of the Participating Manufacturer 
without the Participating Manufacturer's express authorization (except where 
such advance express authorization is not reasonably practicable); 

(B) are aware of and will fully comply with this Agreement and all laws and 
regulations applicable to their lobbying activities, including, without limitation, 
those related to disclosure of financial contributions. Provided, however, that if 
the Settling State in question has in existence no laws or regulations relating to 
disclosure of financial contributions regarding lobbying activities, then each 
Participating Manufacturer shall, upon request of the Attorney General of such 
Settling State, disclose to such Attorney General any payment to a lobbyist that 
the Participating Manufacturer knows or has reason to know will be used to 
influence legislative or administrative actions ofthe state or local government 
relating to Tobacco Products or their use. Disclosures made pursuant to the 
preceding sentence shall be filed in writing with the Office of the Attorney 
General on the first day of February and the first day of August of each year for 
any and all payments made during the six month period ending on the last day 
of the preceding December and June, respectively, with the following 
information: (I) the name, address, telephone number and e-mail address (if 
any) of the recipient; (2) the amount of each payment; and (3) the aggregate 
amount of all payments described in this subsection (2)(8) to the recipient in 
the calendar year; and . 

(C) have reviewed and will fully abide by the Participating Manufacturer's 
corporate principles promulgated pursuant to this Agreement when acting on 
behalf of the Participating Manufacturer. 

2. No Participating Manufacturer may support or cause to be supported (including 
through any third party or Affiliate) in Congress or any other forum legislation 
or rules that would preempt, override, abrogate or diminish such Settling 
State's rights or recoveries under this Agreement. Except as specifically 
provided in this Agreement, nothing herein shall be deemed to restrain any 
Settling State or Participating Manufacturer from advocating terms of any 
national settlement or taking any other positions on issues relating to tobacco. 
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(n) Restriction on Advocacy Concerning Settlement Proceeds. After the MSA Execution Date, no 
Participating Manufacturer may support or cause to be supported (including through any third party or 
Affiliate) the diversion of any proceeds of this settlement to any program or use that is neither • 
tobacco-related nor health-related in connection with the approval of this Agreement or in any 
subsequent legislative appropriation of settlement proceeds. 

(0) Dissolution of The Tobacco Institute, Inc., the Council for Tobacco Research-U.S.A., Inc. and the 
Center for Indoor Au Research, Inc. 

(1) The Council for Tobacco Research-U.S.A., Inc. ("CTR") (a not-for-profit corporation 
formed under the laws of the State of New York) shaH, pursuant to the plan of dissolution 
previously negotiated and agreed to between the Attorney General of the State of New York 
and CTR, cease all operations and be dissolved in accordance with the laws of the State of 
New York (and with the preservation of all applicable privileges held by any member 
company ofCTR). 

(2) The Tobacco Institute, Inc. ("TI") (a not-for-profit corporation formed under the laws of 
the State of New York) shall, pursuant to a plan of dissolution to be negotiated by the 
Attorney General of the State of New York and the Original Participating Manufacturers in 
accordance with Exhibit G hereto, cease all operations and be dissolved in accordance with 
the laws of the State of New York and under the authority of the Attorney General of the 
State of New York (and with the preservation of all applicable privileges held by any 
member company ofTI). 

(3) Within 45 days after Final Approval, the Center for Indoor Air Research, Inc. ("CIAR") 
shall cease all operations and be dissolved in a manner consistent with applicable law and 
with the preservation of all applicable privileges (including, without limitation, privileges 
held by any member company of CIAR). 

(4) The Participating Manufacturers shall direct the Tobacco-Related Organizations to 
preserve all records that relate in any way to issues raised in smoking-related health 
litigation. 

(5) The Participating Manufacturers may not reconstitute CTR or its function in any form. 

(6) The Participating Manufacturers represent that they have the authority to and will 
effectuate subsections (1) through (5) hereof. 

(P) Regulation and Oversight of New Tobacco-Related Trade Associations. 

(1) A Participating Manufacturer may form or participate in new tobacco-related trade 
associations (subject to all applicable laws), provided such associations agree in writing not 
to act in any manner contrary to any provision of this Agreement. Each Participating 
Manufacturer agrees that if any new tobacco-related trade association fails to so agree, such 
Participating Manufacturer 'will not participate in or support such association. 

(2) Any tobacco-related trade association that is formed or controlled by one or more of the 
Participating Manufacturers after the MSA Execution Date shaH adopt by-laws governing 
the association's procedures and the activities of its members, board, employees, agents and 
other representatives with respect to the tobacco-related trade association. Such by-laws 
shall include, among other things, provisions that: 

(A) each officer of the association shall be appointed by the board of the 

• 

association, shall be an employee of such association, and during such officer's • 
term shall not be a director of or employed by any member of the association or 
by an Affiliate of any member of the association; 

(8) legal counsel for the association shaH be independent, and neither counsel 
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nor any member or employee of counsel's law firm shall serve as legal counsel 
to any member of the association or to a manufacturer of Tobacco Products that 
is an Affiliate of any member of the association during the time that it is . 
serving as legal counsel to the association; and 

(C) minutes describing the substance of the meetings of the board of directors 
of the association shall be prepared and shall be maintained by the association 
for a period of at least five years following their preparation. 

(3) Without limitation on whatever other rights to access they may be permitted by law, for 
a period of seven years from the date any new tobacco-related trade association is formed by 
any of the Participating Manufacturers after the MSA Execution Date the antitrust 
authorities of any Settling State may, for the purpose of enforcing this Agreement, upon 
reasonable cause to believe that a violation of this Agreement has occurred, and upon 
reasonable prior written notice (but in no event less than 10 Business Days): 

(A) have access during regular office hours to inspect and copy all relevant 
non-privileged, non-work-product books, records, meeting agenda and minutes, 
and other documents (whether in hard copy form or stored electronically) of 
such association insofar as they pertain to such believed violation; and 

(8) interview the association's directors, officers and employees (who shall be 
entitled to have counsel present) with respect to relevant, non-privileged, 
non-work-product matters pertaining to such believed violation. 

Documents and information provided to Settling State antitrust authorities shall be kept confidential by 
and among such authorities, and shall be utilized only by the Settling States and only for the purpose of 
enforcing this Agreement or the criminal law. The inspection and discovery rights provided to the 
Settling States pursuant to this subsection shall be coordinated so as to avoid repetitive and excessive 
inspection and discovery. . 

(q) Prohibition on A eements to Su ress Research. No Participating Manufacturer may enter into any 
contract, com Illation or conspiracy Wit any other Tobacco Product Manufacturer that has the purpose 
or effect of: (1) limiting competition in the production or distribution of information about health 
hazards or other consequences of the use of their products; (2) limiting or suppressing research into 
smoking and health; or (3) limiting or suppressing research into the marketing or development of new 
products. Provided, however, that nothing in this subsection shall be deemed to (1) require any 
Participating Manufacturer to produce, distribute or otherwise disclose any information that is subject to 
any privilege or protection; (2) preclude any Participating Manufacturer from entering. into any joint 
defense or joint legal interest agreement or arrangement (whether or not in writing), or from asserting 
any privilege pursuant thereto; or (3) impose any affirmative obligation on any Participating 
Manufacturer to conduct any research. 

(r) Prohibition on Material Misrepresentations. No Participating Manufacturer may make any material 
misrepresentatIOn of fact regarding the health consequences of using any Tobacco Product, including 
any tobacco additives, filters, paper or other ingredients. Nothing in this subsection shall limit the 
exercise of any First Amendment right or the assertion of any defense or position in any judicial, 
legislative or regulatory forum. 

IV. PUBLIC ACCESS TO DOCUMENTS 

(a) After the MSA Execution Date, the Original Participating Manufacturers and the Tobacco-Related 
Organizations will support an application for the dissolution of any protective orders entered in each 
Settling State's lawsuit identified in Exhibit D with respect only to those documents, indices and 
privilege logs that have been produced as of the MSA Execution Date to such Settling State and (I) as to 
which defendants have made no claim, or have withdrawn any claim, of attorney-client privilege, 
attorney work-product protection, common interest/joint defense privilege (collectively, "privilege"), 
trade-secret protection, or confidential or proprietary business information; and (2) that are not 
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inappropriate for public disclosure because of personal privacy interests or contractual rights of third 
parties that may not be abrogated by the Original Participating Manufacturers or the Tobacco-Related 
Organizations. 

(b) Notwithstanding State-Specific Finality, if any order, ruling or recommendation was issued prior to 
September 17, 1998 rejecting a claim of privilege or trade-secret protection with respect to any 
document or documents in a lawsuit identified in Exhibit D, the Settling State in which such order, 
ruling or recommendation was made may, no later than 45 days after the occurrence of State-Specific 
Finality in such Settling State, seek public disclosure of such document or documents by application to 
the court that issued such order, ruling or recommendation and the court shall retain jurisdiction for such 
purposes. The Original Participating Manufacturers and Tobacco-Related Organizations do not consent 
to, and may object to, appeal from or otherwise oppose any such application for disclosure. The Original 
Participating Manufacturers and Tobacco-Related Organizations will not assert that the settlement of 
such lawsuit has divested the court of jurisdiction or that such Settling State lacks standing to seek 
public disclosure on any applicable ground. 

(c) The Original Participating Manufacturers will maintain at their expense their Internet document 
websites accessible through "TobaccoResolution.com" or a similar website until June 30, 2010. The 
Original Participating Manufacturers will maintain the documents that currently appear on their 
respective web sites and will add additional documents to their websites as provided in this section IV. 

(d) Within 180 days after the MSA Execution Date, each Original Participating Manufacturer and 
Tobacco-Related Organization will place on its website copies of the following documents, except as 
provided in subsections IV(e) and lY(t) below: 

• 

(I) all documents produced by such Original Participating Manufacturer or 
Tobacco-Related Organizaiion as of the MSA Execution Date in any action identified in 
Exhibit D or any action identified in section 2 of Exhibit H that was filed by an Attorney 
General. Among these documents, each Original Participating Manufacturer and _ 
Tobacco-Related Organization will give the highest priority to (A) the documents that were .. 
listed by the State of Washington as trial exhibits in the State ofWashin~ton v. American 
Tobacco Co., et aI., No. 96-2-15056-8 SEA (Wash. Super. Ct., County 0 King); and (B) the 
documents as to which such Original Participating Manufacturer or Tobacco-Related 
Organization withdrew any claim of privilege as a result of the re-examination of privilege 
claims pursuant to court order in State of Oklahoma v. R.J. Reynolds Tobacco Company, et 
aI., CJ-96-2499-L (Dist. Ct., Cleveland County); 

(2) all documents that can be identified as having been produced by, and copies of 
transcripts of depositions given by, such Original Participating Manufacturer or 
Tobacco-Related Organization as of the MSA Execution Date in the litigation matters 
specified in section I of Exhibit H; and 

(3) all documents produced by such Original Participating Manufacturer or 
Tobacco-Related Organization as of the MSA Execution Date and listed by the plaintiffs as 
trial exhibits in the litigation matters specified in section 2 of Exhibit H. 

(e) Unless copies of such documents are already on its website, each Original Participating Manufacturer 
and Tobacco-Related Organization will place on its website copies of documents produced in any 
production of documents that takes place on or after the date 30 days before the MSA Execution Date in 
any federal or state court civil action concerning smoking and health. Copies of any documents required 
to be placed on a website pursuant to this subsection will be placed on such website within the later of 
45 days after the MSA Execution Date or within 45 days after the production of such documents in any 
federal or state court action concerning smoking and health. This obligation will continue until June 30, 
2010. In placing such newly produced documents on its website, each Original Participating • 
Manufacturer or Tobacco-Related Organization will identify, as part of its index to be created pursuant 
to subsection IV(h), the action in which it produced such documents and the date on which such 
documents were added to its website. 

16ofl33 11/22/983:17PM 



msa.ts 

• 

• 

http://www.naag.org/settle.htm 

(f) Nothing in this section IV shall require any Original Participating Manufacturer or Tobacco-Related 
Organization to place·on its website or othelWise disclose documents that: (I) it continues to claim to be 
privileged, a trade secret, confidential or proprietary business information, or that contain other 
information not appropriate for public disclosure because of personal privacy interests or contractual 
rights of third parties; or (2) continue to be subject to any protective order, sealing order or other order or 
ruling that prevents or limits a litigant from disclosing such documents. 

(g) Oversized or multimedia records will not be required to be placed on the Website, but each Original 
Participating Manufacturers and Tobacco-Related Organizations will make any such records available to 
the public by placing copies ofthem in the document depository established in The State of Minnesota, 
et al.v. Philip Morris Incorporated, et ai., CI-94-8565 (County of Ramsey, Distnct Court, 2d Judicial 
Cir.). 

(h) Each Original Participating Manufacturer will establish an index and other features to improve 
searchable access to the document images on its ·website, as set forth in Exhibit 1. 

(i) Within 90 days after the MSA Execution Date, the Original Participating Manufacturers will furnish 
NAAG with a project plan for completing the Original Participating ManufactUrers' obligations under 
subsection IV(h) with respect to documents currently on their websites and documents being placed on 
their websites pursuant to subsection IV(d). NAAG may engage a computer consultant at the Original 
Participating Manufacturers' expense for a period not to exceed two years and at a cost not to exceed . 
$100,000. NAAG's computer consultant may review such plan and make recommendations consistent 
with this Agreement. In addition, within 120 days after the completion of the Original Participating 
Manufacturers' obligations under subsection IV(d), NAAG's computer consultant may make final 
recommendations with respect to the websites consistent with this Agreement. In preparing these 
recommendations, NAAG's computer consultant may seek input from Settling State officials, public 
health organizations and other users of the websites. 

G) The expenses incurred pursuant to subsection N(i), and the expenses related to documents of the 
Tobacco-Related Organizations, will be severally shared among the Original Participating 
Manufacturers (allocated among them according to their Relative Market Shares). All other expenses 
incurred under this section will be borne by the Original Participating Manufacturer that incurs such 
expense. 

V. TOBACCO CONTROL AND UNDERAGE USE LAWS 

Each Participating Manufacturer agrees that following State-Specific Finality in a Settling State it will 
not initiate, or cause to be initiated, a facial challenge against the enforceability or constitutionality of 
such Settling State's (or such Settling State's political subdivisions') statutes, ordinances and 
administrative rules relating to tobacco control enacted prior to June I, 1998 (other than a statute, 
ordinaIlce or rule challenged in any lawsuit listed.in Exhibit M). 

VI. ESTABLISHMENT OF A NATIONAL FOUNDATION 

(a) Foundation Purposes. The Settling States believe that a comprehensive, coordinated program of 
pubhc education and study is important to further the remedial goals of this Agreement. Accordingly, as 
part of the settlement of claims described herein, the payments specified in subsections VI(b), VI(c), and 
IX(e) shall be made to a charitable foundation, trust or similar organization (the "Foundation") and/or to 
a program to be operated within the Foundation (the "National Public Education Fund"). The purposes 
of the Foundation will be to support (I) the study of and prograJTIs to reduce Youth Tobacco Product 
usage and Youth substance abuse in the States, and (2) the study of and educational programs to prevent 
diseases associated with the use of Tobacco Products in the States . 

(b) Base Foundation Payments. On March 31,1999, and on March 31 of each subsequent year for a 
period.of nme years thereafter, each Original Participating Manufacturer shall severally pay its Relative 
Market Share of $25,000,000 to fund the Foundation. The payments to be made by each of the Original 
Participating Manufacturers pursuant to this subsection (b) shall be .subject to no adjustments, 
reductions, or offsets, and shall be paid to the Escrow Agent (to be credited to the Subsection VI(b) 
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Account), who shall disburse such payments to the Foundation only upon the occurrence of 
State-Specific Finality in at least one Settling State. 

(c) National Public Education Fund Payments. 

(I) Each Original Participating Manufacturer shall severally pay its Relative Market Share 
of the following base amounts on the following dates to the Escrow Agent for the benefit of 
the Foundation's National Public Education Fund to be used for the purposes and as 
described in subsections VI(f)(I), VI(g) and VI(h) below: $250,000,000 on March 31,1999; 
$300,000,000 on March 31, 2000; $300,000,000 on March 31, 2001; $300,000,000 on 
March 31, 2002; and $300,000,000 on March 31, 2003, as such amounts are modified in 
accordance with this subsection (c). The payment due on March 31, 1999 pursuant to this 
subsection (c)(I) is to be credited to the Subsection (c) Account (First). The payments due 
on or after March 31, 2000 pursuant to this subsection VIC c)(I) are to be credited to the 
Subsection VI(c) Account (Subsequent). 

(2) The payments to be made by the Original Participating Manufacturers pursuant to this 
subsection (c), other than the payment due on March 31,1999, shall be subject to the 
Inflation Adjustment, the Volume Adjustment and the offset for miscalculated or disputed 
payments described in subsection XI(i). 

(3) The payment made pursuant to this subsection (c) on March 31, 1999 shall be disbursed 
by the Escrow Agent to the Foundation only upon the occurrence of State-Specific Finality 
in at least one Settling State. Each remaining payment pursuant to this subsection (c) shall 
be disbursed by the Escrow Agent to the Foundation only when State-Specific Finality has 
occurred in Settling States having aggregate Allocable Shares equal to at least 80% of the 
total aggregate Allocable Shares assigned to all States that were Settling States as of the 
MSA Execution Date. 

(4) In addition to the payments made pursuant to this subsection (c), the National Public 
Education Fund will be funded (A) in accordance with subsection IX(e), and (B) through 
monies contributed by other entities directly to the Foundation and designated for the 
National Public Education Fund ("National Public Education Fund Contributions"). 

(5) The payments made by the Original Participating Manufacturers pursuant to this 
subsection (c) andlor subsection IX(e) and monies received from all National Public 
Education Fund Contributions will be deposited and invested in accordance with the laws of 

. the state of incorporation of the Foundation. 

(d) Creation and Organization ofthe Foundation. NAAG, through its executive committee, will provide 
for the creatIOn of the Foundation. The Foundation shall be organized exclusively for charitable, 
scientific, and educational purposes within the meaning ofInternal Revenue Code section 501(c)(3). The 
organizational documents of the Foundation shall specifically incorporate the provisions of this 
Agreement relating to the Foundation, and will provide for payment of the Foundation's administrative 
expenses from the funds paid pursuant to subsection VI(b) or VI(c). The Foundation shall be governed 
by a board of directors. The board of directors shall be comprised of eleven directors. NAAG, the 
National Governors' Association ("NGA"), and the National Conference of State Legislatures ("NCSL") 
shall each select from its membership two directors. These six directors shall select the five additional 
directors. One of these five additional directors shall have expertise in public health issues. Four of these 
five additional directors shall have expertise in medical, child psychology, or public health disciplines. 
The board of directors shall be nationally geographically diverse. 

(e) Foundation Affiliation. The Foundation shaH be formally affiliated with an educational or medical 
institution selected by the board of directors. 

(f) Foundation Functions. The functions of the Foundation shall be:. 

(I) carrying out a nationwide sustained advertising and education program to (A) counter 

• 

• 
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the use by Youth of Tobacco Products, and (B) educate consumers about the cause and 
prevention of diseases associated with the use of Tobacco Products; 

(2) developing and disseminating model advertising and education programs to counter the 
use by Youth of substances that are unlawful for use or purchase by Youth, with an 
emphasis on reducing Youth smoking; monitoring and testing the effectiveness of such 
model programs; and, based on the information received from such monitoring and testing, 
continuing to develop and disseminate revised versions of such model programs, as 
appropriate; 

(3) developing and disseminating model classroom education programs and curriculum 
ideas about smoking and substance abuse in the K-12 school system, including specific 
target programs for special at-risk popUlations; monitoring and testing the effectiveness of 
such model programs and ideas; and, based on the information received from such 
monitoring and testing, continuing to develop and disseminate revised versions of such 
model programs or ideas, as appropriate; 

(4) developing and disseminating criteria for effective cessation programs; monitoring and 
testing the effectiveness of such criteria; and continuing to develop and disseminate revised 
versions of such criteria, as appropriate; . 

(5) commissioning studies, funding research, and publishing reports on factors that 
influence Youth smoking and substance abuse and developing strategies to address the 
conclusions of such studies and research; 

(6) developing other innovative Youth smoking and substance abuse prevention programs; 

(7}providing targeted training and'information for parents; 

(8) maintaining a library open to the public of Foundation-funded studies, reports and other 
publications related to the cause and prevention of Youth smoking and substance abuse; 

(9) tracking and monitoring Youth smoking and substance abuse, with a focus on the 
reasons for any increases or failures to decrease Youth smoking and substance abuse and 
what actions can be taken to reduce Youth smoking and substance abuse; . ' 

(10) receiving, controlling, and managing contributions from other entities to further the 
purposes described in this Agreement; and . 

(11) receiving, controlling, and managing such funds paid by the Participating 
Manufacturers pursuant to subsections VI(b) and VIC c) above. 

(g) Foundation Grant-Making. The Foundation is authorized to make grants from the National Public 
EducatIOn Fund to SettlIng States and their political subdivisions to carry out sustained advertising and 
education programs to (1) counter the use by Youth of Tobacco Products, and (2) educate consumers 
about the cause and prevention of diseases associated with the use of Tobacco Products. In making such 
grants, the Foundation shal1 consider whether the Settling State or political subdivision applying for 
such grant: . 

(1) demonstrates the extent of the problem regarding Youth smoking in such Settling State 
or political subdivision; 

(2) either seeks the grant to implement a model program developed by the Foundation or 
provides the Foundation with a specific plan for such applicant's intended use of the grant 
monies, including demonstrating such applicant's ability to develop an effective 
advertising/education campaign and to assess the effectiveness of such 
advertising/education campaign; 
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(3) has other funds readily available to carry out a sustained advertising and education 
program to (A) counter the use by Youth of Tobacco Products, and (8) educate consumers 
about the cause and prevention of diseases associated with the use of Tobacco Products; and 

(4) is a Settling State that has not severed this section VI from its settlement with the 
Participating Manufacturers pursuant to subsection VI(i) below, or is a political subdivision 
in such a Settling State. 

(h) Foundation Activities. The Foundation shall not engage in, nor shall any of the Foundation's money 
be used to engage in, any political activities or lobbying, including, but not limited to, support of or 
opposition to candidates, ballot initiatives, referenda or other similar activities. The National Public 
Education Fund shall be used only for public education and advertising regarding the addictiveness, 
health effects, and social costs related to the use of tobacco products and shall not be used for any 
personal attack on, or vilification of, any person (whether by name or business affiliation), company, or 
governmental agency, whether individually or collectively. The Foundation shall work to ensure that its 
activities are carried out in a culturally and linguistically appropriate manner. The Foundation's 
activities (including the National Public Education Fund) shall be carried out solely within the States. 
The payments described in subsections VI(b) and VI(c) above are made at the direction and on behalf of 
Settling States. 8y making such payments in such manner, the Participating Manufacturers do not 
undertake and expressly disclaim any responsibility with respect to the creation, operation, liabilities, or 
tax status of the Foundation or the National Public Education Fund. 

• 

(i) Severance of this Section. If the Attorney General of a Settling State determines that such Settling 
State may not lawfully enter into this section VI as a matter of applicable state law, such Attorney 
General may sever this section VI from its settlement with the Participating Manufacturers by giving 
written notice of such severance to each Participating Manufacturer and NAAG pursuant to subsection 
XVill(k) hereof. If any Settling State exercises its right to sever this section VI, this section VI shall not 
be considered a part ofthe specific settlement between such Settling State and the Participating 
Manufacturers, and this section VI shall not be enforceable by or in such Settling State. The payment • 
obligation of subsections VI(b) and VI(c) hereof shall apply regardless of a determination by one or 
more Settling States to sever section VI hereof; provided, however, that if all Settling States sever 
section VI hereof, the payment obligations of subsections (b) and (c) hereof shall be null and void. If the 
Attorney General of a Settling State that severed this section VI subsequently determines that such 
Settling State may lawfully enter into this section VI as a matter of applicable state law, such Attorney 
General may rescind such Settling State's previous severance of this section VI by giving written notice 
of such rescission to each Participating Manufacturer and NAAG pursuant to subsection XVill(k). If any 
Settling State rescinds such severance, this section VI shall be considered a part of the specific 
settlement between such Settling State and the Participating Manufacturers (including for purposes of 
subsection (g)( 4)), and this section VI shall be enforceable by and in such Settling State. 

VII. ENFORCEMENT 

(a) Jurisdiction. Each Participating Manufacturer and each Settling State acknowledge that the Court: (l) 
has JurisdICtion over the subject matter of the action identified in Exhibit D in such Settling State and 
over each Participating Manufacturer; (2) shall retain exclusive jurisdiction for the purposes of 
implementing and enforcing this Agreement and the Consent Decree as to such Settling State; and (3) 
except as provided in subsections IX( d), XI( c) and XYII( d) and Exhibit 0, shall be the only court to 
which disputes under this Agreement or the Consent Decree are presented as to such Settling State. 
Provided, however, that notwithstanding the foregoing, the Escrow Court (as defined in the Escrow 
Agreement) shall have exclusive jurisdiction, as provided in section 15 of the Escrow Agreement, over 
any suit, action or proceeding seeking to interpret or enforce any provision of, or based on any right 
arising out of, the Escrow Agreement. 

(b) Enforcement of Consent Decree. Except as expressly provided in the Consent Decree, any Settling • 
State or Released Party may apply to the Court to enforce the terms of the Consent Decree (or for a 
declaration construing any such term) with respect to alleged violations within such Settling State. A 
Settling State may not seek to enforce the Consent Decree of another Settling State; provided, however, 
that nothing contained herein shall affect the ability of any Settling State to (1) coordinate state 
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enforcement actions or proceedings, or (2) file or join any amicus brief. In the event that the Court 
determines that any Participating Manufacturer or Settling State has violated the Consent Decree within 
such Settling State, the party that initiated the proceedings may request any and all relief available 
within such Settling State pursuant to the Consent Decree. 

(c) Enforcement of this Agreement. 

(1) Except as provided in subsections IX( d), XI( c), XYII( d) and Exhibit 0, any Settling 
State or Participating Manufacturer may bring an action in the Court to enforce the terms of 
this Agreement (or for a declaration construing any such term ("Declaratory Order")) with 
respect to disputes, alleged violations or alleged breaches within such Settling State. 

(2) Before initiating such proceedings, a party shall provide 30 days' written notice to the 
Attorney General of each Settling State, to NAAG, and to each Participating Manufacturer 
of its intent to initiate proceedings pursuant to this subsection. The 30-day notice period 
may be shortened in the event that the relevant Attorney General reasonably determines that 
a compelling time-sensitive public health and safety concern requires more immediate 
action . 

. (3) In the event that the Court determines that any Participating Manufacturer or Settling 
State has violated or breached this Agreement, the party that initiated the proceedings may 
request an order restraining such violation or breach, and/or ordering compliance within 
such Settling State (an "Enforcement Order"). 

(4) If an issue arises as to whether a Participating Manufacturer has failed to comply with an 
Enforcement Order, the Attorney General for the Settling State in question may seek an 
order for interpretation or for monetary, civil contempt or criminal sanctions to enforce 
compliance with such Enforcement Order. 

(5) If the Court finds that a good-faith dispute exists as to the meaning of the terms of this 
Agreement or a Declaratory Order, the Court may in its discretion determine to enter a 
Declaratory Order rather than an Enforcement Order. 

(6) Whenever possible, the parties shall seek to resolve an alleged violation of this 
Agreement by discussion pursuant to subsection XYIlI(m) of this Agreement. In addition, 
in determining whether to seek an Enforcement Order, or in determining whether to seek an 
order for monetary, civil contempt or criminal sanctions for any claimed violation of an 
Enforcement Order, the Attorney General shall give good-faith consideration to whether the 
Participating Manufacturer that is claimed to have violated this Agreement has taken 
appropriate and reasonable steps to cause the claimed violation to be cured, unless such 
party has been guilty of a pattern of violations of like nature. 

(d) Right of Review. All orders and other judicial determinations made by any court in connection with 
this Agreement or any Consent Decree shall be subject to all available appellate review, and nothing in 
this Agreement or any Consent Decree shall be deemed to constitute a waiver of any right to any such 
revIew. 

(e) Applicability. This Agreement and the Consent Decree apply only to the Participating Manufacturers 
in their corporate capacity acting through their respective successors and assigns, directors, officers, 
employees, agents, subsidiaries, divisions, or other internal organizational units of any kind or any other 
entities acting in concert or participation with them. The remedies, penalties and sanctions that may be 
imposed or assessed in connection with a breach or violation of this Agreement or the Consent Decree 
(or any Declaratory Order or Enforcement Order issued in connection with this Agreement or the 
Consent Decree) shall only apply to the Participating Manufacturers, and shall not be imposed or 
assessed against any employee, officer or director of any Participating Manufacturer, or against any 
other person or entity as a consequence of such breach or violation, and the Court shall have no 
jurisdiction to do so. 

21 of 133 11/22/983: 17 PM 



msa.ts http://www.naag.org/settle.httn 

(f) Coordination of Enforcement. The Attorneys General of the Settling States (through NAAG) shall 
morutor potential conflicting interpretations by courts of different States of this Agreement and the 
Consent Decrees. The Settling States shall use their best efforts, in cooperation with the Participating • 
Manufacturers, to coordinate and resolve the effects of such conflicting interpretations as to matters that 
are not exclusively local in nature. 

(g) Ins ection and Discove Ri ts. Without limitation on whatever other rights to access they may be 
permltte y law, followmg State-Specific Finality in a Settling State and for seven years thereafter, 
representatives of the Attorney General of such Settling State may, for the purpose of enforcing this 
Agreement and the Consent Decree, upon reasonable cause to believe that a violation of this Agreement 
or the Consent Decree has occurred, and upon reasonable prior written notice (but in no event less than 
10 Business Days): (l) have access during regular office hours to inspect and copy all relevant 
non-privileged, non-work-product books, records, meeting agenda and minutes, and other documents 
(whether in hard copy form or stored electronically) of each Participating Manufacturer insofar as they 
pertain to such believed violation; and (2) interview each Participating Manufacturer's directors, officers 
arid employees (who shall be entitled to have counsel present) with respect to relevant, non-privileged, 
non-work-product matters pertaining to such believed violation. Documents and information provided to 
representatives of the Attorney General of such Settling State pursuant to this section VII shall be kept 
confidential by the Settling States, and shall be utilized only by the Settling States and only for purposes 
of enforcing this Agreement, the Consent Decree and the criminal law. The inspection and discovery 
rights provided to such Settling State pursuant to this subsection shall be coordinated through NAAG so 
as to avoid repetitive and excessive inspection and discovery. 

VIII. CERTAIN ONGOING RESPONSIBILITIES OF THE SETTLING STATES 

(a) Upon approval of the NAAG executive committee, NAAG will provide coordination and facilitation 
for the implementation and enforcement ofthis Agreement on behalf of the Attorneys General of the 
Settling States, including the following: 

(1) NAAG will assist in coordinating the inspection and discovery activities referred to in 
subsections Ill(p )(3) and VI1(g) regarding compliance with this Agreement by the 
Participating Manufacturers and any new tobacco-related trade associations. 

(2) NAAG will convene at least two meetings per year and one major national conference 
every three years for the Attorneys General of the Settling States, the directors of the 
Foundation and three persons designated by each Participating Manufacturer. The purpose 
of the meetings and conference is to evaluate the success of this Agreement and coordinate 
efforts by the Attorneys General and the Participating Manufacturers to continue to reduce 
Youth smoking. 

(3) NAAG will periodically inform NGA, NCSL, the National Association of Counties and 
the National League of Cities of the results of the meetings and conferences referred to in 
subsection (a)(2) above. 

(4) NAAG will support and coordinate the efforts of the Attorneys General of the Settling 
States in carrying out their responsibilities under this Agreement. 

(5) NAAG will perform the other functions specified for it in this Agreement, including the 
functions specified in section IV. 

(b) Upon approval by the NAAG executive committee to assume the responsibilities outlined in 
subsection VIII(a) hereof, each Original Participating Manufacturer shall cause to be paid, beginning on 
December 31, 1998, and on December 31 of each year thereafter through and including December 31, 

• 

2007, its Relative Market Share of$150,000 per year to the Escrow Agent (to be credited to the • 
Subsection Vm(b) Account), who shall disburse such monies to NAAG within 10 Business Days, to 
fund the activities described in subsection Vm(a). 

(c) The Attorneys General of the Settling States, acting through NAAG, shall establish a fund ("The 
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States' Antitrust/Consumer Protection Tobacco Enforcement Fund") in the form attached as Exhibit J, 
which will be maintained by such Attorneys General to supplement the Settling States' (I) enforcement 
and implementation of the terms of this Agreement and the Consent Decrees, and (2) investigation and 
litigation of potential violations of laws with respect to Tobacco Products, as set forth in Exhibit J. Each 
Original Participating Manufacturer shall on March 31,1999, severally pay its Relative Market Share of 
$50,000,000 to the Escrow Agent (to be credited to the Subsection VIII(c) Account), who shall disburse 
such monies to NAAG upon the occurrence of State-Specific Finality in at least one Settling State. Such 
funds will·be used in accordance wit)1 the provisions of Exhibit J. .. . 

IX. PAYMENTS 

(a) All Payments Into Escrow. All payments made pursuant to this Agreement (except those payments 
made pursuant to seclion XVII) shall be made into escrow pursuant to the Escrow Agreement, and shall 
be credited to the appropriate Account established pursuant to the Escrow Agreement. Such payments 
shall be disbursed to the beneficiaries or returned to the Participating Manufacturers only as provided in 
section XI and the Escrow Agreement. No payment obligation under this Agreement shall arise (1) 
unless and until the Escrow Court has approved and retained jurisdiction over the Escrow Agreement or 
(2) if such approval is reversed (unless and until such reversal is itself reversed). The parties agree to 
proceed as expeditiously as possible to resolve any issues that prevent approval of the Escrow 
Agreement. If any payment (other than the first initial payment under subsection IX(b» is delayed 
because the Escrow Agreement has not been approved, such payment shall be due and payable (together 
with interest at the Prime Rate) within 1 0 Business Days after approval of the Escrow Agreement by the 
Escrow Court. . 

(b) Initial Payments. On the second Business Day after the Escrow Court approves and retains 
jurisdlclion over the Escrow Agreement, each Original Participating Manufacturer shall severally pay to 
the Escrow Agent (to be credited to the Subsection IX(b) Account (First» its Market Capitalization 
Percentage (as set forth in Exhibit K) of the base amount of $2,400,000,000. On January 10,2000, each 
Original Participating Manufacturer shall severally pay to the Escrow Agent its Relative Market Share of 
the base amount of$2,472,000,000. On January 10, 2001, each Original Participating Manufacturer shall 
severally pay to the Escrow Agent its Relative Market Share of the base amount of$2,546,160,000. On 
January 10, 2002, each Original Participating Manufacturer shall severally pay to the Escrow Agent its 
Relative Market Share of the base amount of$2,622,544,800. On January 10, 2003, each Original 
Participating Manufacturer shall severally pay to the Escrow Agent its Relative Market Share of the base 
amount of $2,701,221,144. The payments pursuant to this subsection (b) due on or after January 10, 
2000 shall be credited to the Subsection IX(b) Account (Subsequent). The foregoing payments shall be 
modified in accordance with this subsection (b). The payments made by the Original Participating 
Manufacturers pursuant to this subsection (b) (other than the first such payment) shall be subject to the 
Volume Adjustment, the Non-Settling States Reduction and the offset for miscalculated or disputed 
payments described in subsection XI(i). The first payment due under this subsection (b) shall be subject 
to the Non-Settling States Reduction, but such reduction shall be determined as of the date one day 
before such payment is due (rather than the date 15 days before). 

(c) Annual Payments and Strategic Contribution Payments. 

(1) On April 15, 2000 and on April 15 or'each year thereafter in perpetl}ity, each Original 
Participating Manufacturer shall severally pay to the Escrow Agent (to be credited to the 
Subsection IX(c)(1) Account) its Relative Market Share of the base amounts specified 
below, as such payments are modified in accordance with this subsection (c)(I): 
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Year 

2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 
2009 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 

2018 and each year thereafter 

Base Amount 

$4,500,000,000 
$5,000,000,000 
$6,500,000,000 
$6,500,000,000 
$8,000,000,000 
$8,000,000,000 
$8,000,000,000 
$8,000,000,000 
$8,l39,000,000 
$8,l39,000,000 
$8,l39,000,000 
$8,l39,000,000 
$8,l39,000,000 
$8, l39,000,000 
$8,139,000,000 
$8,l39,000,000 
$8,l39,000,000 
$8,l39,000,000 
$9,000,000,000 

The payments made by the Original Participating Manufacturers pursuant to this subsection 
(c)(I) shall be subject to the Inflation Adjustment, the Volume Adjustment, the Previously 
Settled States Reduction, the Non-Settling States Reduction, the NPM Adjustment, the 

• 

offset for miscalculated or disputed payments described in subsection Xl(i), the Federal • 
Tobacco Legislation Offset, the Litigating Releasing Parties Offset, and the offsets for 
claims over described in subsections Xll(a)(4)(B) and XII(a)(8). 

(2) On April 15,2008 and on April 15 of each year thereafter through 2017, each Original 
Participating Manufacturer shall severally pay to the Escrow Agent (to be credited to the 
Subsection 1X(c)(2) Account) its Relative Market Share of the base amount of 
$861,000,000, as such payments are modified in accordance with this subsection (c)(2). The 
payments made by the Original Participating Manufacturers pursuant to this subsection 
(c)(2) shall be subject to the Inflation Adjustment, the Volume Adjustment, the NPM 
Adjustment, the offset for miscalculated or disputed payments described in subsection XI(i), 
the Federal Tobacco Legislation Offset, the Litigating Releasing Parties Offset, and the 
offsets for claims over described in subsections XlI(a)(4)(B) and XU(a)(8). Such payments 
shall also be subject to the Non-Settling States Reduction; provided, however, that for 
purposes of payments due pursuant to this subsection (c)(2) (and corresponding payments 
by Subsequent Participating Manufacturers under subsection IX(i)), the Non-Settling States 
Reduction shall be derived· as follows: (A) the payments made by the Original Participating 
Manufacturers pursuant to this subsection (c )(2) shall be allocated among the Settling States 
on a percentage basis to be determined by the Settling States pursuant to the procedures set 
forth in Exhibit U, and the resulting allocation percentages disclosed to the Escrow Agent, 
the Independent Auditor and the Original Participating Manufacturers not later than 
June 30, 1999; and (B) the Non-Settling States Reduction shall be based on the sum of the 
Allocable Shares so established pursuant to subsection (c )(2)(A) for those States that were 
Settling States as of the MSA Execution Date and as to which this Agreement has 
terminated as of the date IS days before the payment in question is due. 

(d) Non-Participating Manufacturer Adjustment. • 
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Agreement shall be subject to an NPM Adjustment. Payments by the Original Participating 
Manufacturers to which the NPM Adjustment applies shall be adjusted as provided below: 

(A) Subject to the provisions of subsections (d)(l)(C), (d)(I)(D) and (d)(2) 
below, each Allocated Payment shall be adjusted by subtracting from such 
Allocated Payment the product of such Allocated Payment amount multiplied 
by the NPM Adjustment Percentage. The "NPM Adjustment Percentage" shall 
be calculated as follows: 

(i) If the Market Share Loss for the year immediately preceding the 
year in which the payment in question is due is less than or equal 
to 0 (zero), then the NPM Adjustment Percentage shall equal zero. 

(ii) If the Market Share Loss for the year immediately preceding 
the year in which the payment in question is due is greater than 0 
(zero) and less than or equal to 16 2/3 percentage points, then the 
NPM Adjustment Percentage shall be equal to the product of (x) 

'such Market Share Loss and (y) 3 (three). 

(iii) If the Market Share Loss for the year immediately preceding 
the year in which the payment in question is due is greater than 
162/3 percentage points, then the NPM Adjustment Percentage 
shall be equal to the sum of (x) 50 percentage points and (y) the 
product of (1) the Variable Multiplier and (2) the result of such 
Market Share Loss minus 16,2/3 percentage points. 

(B) Definitions: 

(i) "Base Aggregate Participating Manufacturer Market Share" 
means the result of (x) the sum of the applicable Market Shares 
(the applicable Market Share to be that for 1997) of all present and 
former Tobacco Product Manufacturers that were Participating . 
Manufacturers during the entire calendar year immediately 
preceding the year in which the payment in question is due minus 
(y) 2 (two) percentage points. 

(ii) "Actual Aggregate Participating Manufacturer Market Share" 
means the sum ofthe applicable Market Shares of all present and 
former Tobacco Product Manufacturers that were Participating 
Manufacturers during the entire calendar year immediately 
preceding the year in which the payment in question is due (the 
applicable Market Share to be that for the calendar year 
immediately preceding the year in which the payment in question 
is due). 

(iii) "Market Share Loss" means the result of (x) the Base 
Aggregate Participating Manufacturer Market Share minus (y) the 
Actual Aggregate Participating Manufacturer Market Share. 

(iv) "Variable Multiplier" equals 50 divided by the result of (x) the 
Base Aggregate Participating Manufacturer Market Share minus 
(y) 16 2/3 percentage points. 

(C) On or before February 2 of each year following a year in which there was a 
Market Share Loss greater than zero, a nationally recognized firm of economic 
consultants (the "Firm") shall determine whether the disadvantages experienced 
as a result of the provisions of this Agreement were a significant factor 
contributing to the Market Share Loss for the year in question. If the Firm 

11/22/983: 17 PM 



msa.ts 

26 of 133 

http://www.naag.org/settle.htm 

detennines that the disadvantages experienced as a result of the provisions of 
this Agreement were a significant factor contributing to the Market Share Loss 
for the year in question, the NPM Adjustment described in subsection IX(d)(l) • 
shall apply. Ifthe Finn detennines that the disadvantages experienced as a 
result of the provisions of this Agreement were not a significant factor 
contributing to the Market Share Loss for the year in question, the NPM 
Adjustment described in subsection IX( d)( I) shall not apply. The Original 
Participating Manufacturers, the Settling States, and the Attorneys General for 
the Settling States shall cooperate to ensure that the detennination described in 
this subsection (1)(C) is timely made. The Finn shall be acceptalile to (and the 
principals responsible for this assignment shall be acceptable to) both the 
Original Participating Manufacturers and a majority of those Attorneys General 
who are both the Attorney General of a Settling State and a member of the 
NAAG executive committee at the time in question (or in the event no such 
finn or no such principals shall be acceptable to such parties, National 
Economic Research Associates, Inc., or its successors by merger, acquisition or 
otherwise ("NERA"), acting through a principal or principals acceptable to such 
parties, if such a person can be identified and, if not, acting through a principal 
or principals identified by NERA, or a successor finn selected by the CPR 
Institute for Dispute Resolution). As soon as practicable after the MSA 
Execution Date, the Finn shall be jointly retained by the Settling States and the 
Original Participating Manufacturers for the purpose of making the foregoing 
detennination, and the Finn shall provide written notice to each Settling State, 
to NAAG, to the Independent Auditor and to each Participating Manufacturer 
of such detennination. The detennination of the Finn with respect to this issue 
shall be conclusive and binding upon all parties, and shall be final and 
non-appealable. The reasonable fees and expenses of the Finn shall be paid by 
the Original Participating Manufacturers according to their Relative Market 
Shares. Only the Participating Manufacturers and the Settling States, and their • 
respective counsel, shall be entitled to communicate with the Finn with respect 
to the Finn's activities pursuant to this subsection (l)(C). 

(D) No NPM Adjustment shall be made with respect to a payment if the 
aggregate number of Cigarettes shipped in or to the fifty United States, the 
District of Columbia and Puerto Rico in the year immediately preceding the 
year in which the payment in question is due by those Participating 
Manufacturers that had become Participating Manufacturers prior to 14 days 
after the MSA Execution Date is greater than the aggregate number of 
Cigarettes shipped in or to the fifty United States, the District of Columbia, and 
Puerto Rico in 1997 by such Participating Manufacturers (and any of their 
Affiliates that made such shipments in 1997, as demonstrated by certified 
audited statements of such Affiliates' shipments, and that do not continue to 
make such shipments after the MSA Execution Date because the responsibility 
for such shipments has been transferred to one of such Participating 
Manufacturers). Measurements of shipments for purposes of this subsection (D) 
shall be made in the manner prescribed in subsection II(mm); in the event that 
such shipment data is unavailable for any Participating Manufacturer for 1997, 
such Participating Manufacturer's shipment volume for such year shall be 
measured in the manner prescribed in subsection II(z). 

(2) Allocation among Settling States ofNPM Adjustment for Original Participating 
Manufacturers. 

(A) The NPM Adjustment set forth in subsection (d)(l) shall apply to the • 
Allocated Payments of all Settling States, except as set forth below. 

(8) A Settling State's Allocated Payment shall not be subject to an NPM 
Adjustment: (i) if such Settling State continuously had a Qualifying Statute (as 
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defined in subsection (2)(E) below) in full force and effect during the entire 
calendar year immediately preceding the year in which the payment in question 
is due, and diligently enforced the provisions of such statute during such entire 
calendar year; or (ii) if such Settling State enacted the Model Statute (as 
defined in subsection (2)(E) below) for the first time during the calendar year 
immediately preceding the year in which the payment in question is due, 
continuously had the Model Statute in full force and effect during the last six 
months of such calendar year, and diligently enforced the provisions of such 
statute during the period in which it was in full force and effect. 

(C) The aggregate amount of the NPM Adjustments that would have applied to 
the Allocated Payments of those Settling States that are not subject to an NPM 
Adjustment pursuant to subsection (2)(B) shall be reallocated among all other 
Settling States pro rata in proportion to their respective Allocable Shares (the 
applicable Allocable Shares being those listed in Exhibit A), and such other 
Settling States' Allocated Payments shall be further reduced accordingly. 

(D) This subsection (2)(D) shall apply if the amount of the NPM Adjustment 
applied pursuant to subsection (2)(A) to any Settling State plus the amount of 
the NPM Adjustments reallocated to such Settling State pursuant to subsection 
(2)(C) in any individual year would either (i) exceed such Settling State's 
Allocated Payment in that year, or (ii) if subsection (2)(F) applies to the 
Settling State in question, exceed 65% of such Settling State's Allocated 
Payment in that year. For each Settling State that has'an excess as described in 
the preceding sentence, the excess amount ofNPM Adjustment shall be further 
reallocated among all other Settling States whose Allocated Payments are 
subject to an NPM Adjustment and that do not have such an excess, pro rata in 
proportion to their respective Allocable Shares, and such other Settling States' 
Allocated Payments shall be further reduced accordingly. The provisions of this 
subsection (2)(D) shall be repeatedly applied in any individual year until either 
(i) the aggregate amount ofNPM Adjustments has been fully reallocated or (ii) 
the full amount of the NPM Adjustments subject to reallocation under 
subsection (2)(C) or (2)(D) cannot be fully reallocated in any individual year as 
described in those subsections because (x) the Allocated Payment in that year 
of each Settling State that is subject to an NPM Adjustment and to which 
subsection (2)(F) does not apply has been reduced to zero, and (y) the Allocated 
Payment in that year of each Settling State to which subsection (2)(F) applies 
has been reduced to 35% of such Allocated Payment. 

(E) A "Qualifying Statute" means a Settling State's statute, regulation, law 
and/or rule (applicable everywhere the Settling State has authority to legislate) 
that effectively and fully neutralizes the cost disadvantages that the 
Participating Manufacturers experience vis-a-vis Non-Participating 
Manufacturers within such Settling State as a result of the provisions ofthis 
Agreement. Each Participating Manufacturer and each Settling State agree that 
the model statute in the form set forth in Exhibit T (the "Model Statute"), if 
enacted without modification or addition (except for particularized state 
procedural or technical requirements) and not in conjunction with any other 
legislative or regulatory proposal, shall constitute a Qualifying Statute. Each 
Participating Manufacturer agrees to support the enactment of such Model 
Statute if such Model Statute is introduced or proposed (i) without modification 
or addition (except for particularized procedural or technical requirements), and 
(ii) not in conjunction with any other legislative proposal. 

(F) If a Settling State (i) enacts the Model Statute without any modification or 
addition (except for particularized state procedural or technical requirements) 
and not in conjunction with any other legislative or regulatory proposal, (ii) 
uses its best efforts to keep the Model Statute in full force and effect by, among 
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other things, defending the Model Statute fully in any litigation brought in state 
or federal court within such Settling State (including litigating all available 
appeals that may affect the effectiveness of the Model Statute), and (iii) • 
otherwise complies with subsection (2)(B), but a court of competent 
jurisdiction nevertheless invalidates or renders unenforceable the Model Statute 
with respect to such Settling State, and but for such ruling the Settling State 
would have been exempt from an NPM Adjustment under subsection (2)(B), 
then the NPM Adjustment (including reallocations pursuant to subsections 
(2)(C) and (2)(D)) shall still apply to such Settling State's Allocated Payments 
but in any individual year shall not exceed 65% of the amount of such 
Allocated Payments. 

(G) In the event a Settling State proposes and/or enacts a statute, regulation, 
law and/or rule (applicable everywhere. the Settling State has authority to 
legislate) that is not the Model Statute and asserts that such statute, regulation, 
law and/or rule is a Qualifying Statute, the Firm shall be jointly retained by the 
Settling States and the Original Participating Manufacturers for the purpose of 
determining whether or not such statute, regulation, law and/or rule constitutes 
a Qualifying Statute. The Firm shall make the foregoing determination within 
90 days of a written request to it from the relevant Settling State (copies of 
which request the Settling State shall also provide to all Participating 
Manufacturers and the Independent Auditor), and the Firm shall promptly 
thereafter provide written notice of such determination to the relevant Settling 
State, NAAG, all Participating Manufacturers and the Independent Auditor. 
The determination of the Firm with respect to this issue shall be conclusive and 
binding upon all parties, and shall be final and non-appealable; provided, 
however, (i) that such determination shall be of no force and effect with respect 
to a proposed statute, regulation, law and/or rule that is thereafter enacted with 
any modification or addition; and (ii) that the Settling State in which the .... 
Qualifying Statute was enacted and any Participating Manufacturer may at any -
time request that the Firm reconsider its determination as to this issue in light of 
subsequent events (including, without limitation, subsequent judicial review, 
interpretation, modification and/or disapproval of a Settling State's Qualifying 
Statute, and the manner and/or the effect of enforcement of such Qualifying 
Statute). The Original Participating Manufacturers shall severally pay their 
Relative Market Shares ofthe reasonable fees and expenses of the Firm. Only 
the Participating Manufacturers and Settling States, and their respective 
counsel, shall be entitled to communicate with the Firm with respect to the 
Firm's activities pursuant to this subsection (2)(G). 

(H) Except as provided in subsection (2)(F), in the event a Qualifying Statute is 
enacted within a Settling State and is thereafter invalidated or declared 
unenforceable by a court of competent jurisdiction, otherwise rendered not in 
full force and effect, or, upon reconsideration by the Firm pursuant to 
subsection (2)(G) determined not to constitute a Qualifying Statute, then such 
Settling State's Allocated Payments shall be fully subject to an NPM 
Adjustment unless and until the requirements of subsection (2)(B) have been 
once again satisfied. 

(3) Allocation ofNPM Adiustment among Original Participating Manufacturers. The 
portion of the total amount of the NPM Adjustment to which the Original Participating 
Manufacturers are entitled in any year that can be applied in such year consistent with 
subsection lX(d)(2) (the "Available NPM Adjustment") shall be allocated among them as 
provided in this subsection IX(d)(3). • 

(A) The "Base NPM Adjustment" shall be determined for each Original 
Participating Manufacturer in such year as follows: 
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(i) For those Original Participating Manufacturers whose Relative 
Market Shares in the year immediately preceding the year in which 
the NPM Adjustment in question is applied exceed or are equal to 
their respective 1997 Relative Market Shares, the Base NPM 
Adjustment shall equal 0 (zero). 

(ii) For those Original Participating Manufacturers whose Relative 
Market Shares in the year immediately preceding the year in which 
the NPM Adjustment in question is applied are less than their 
respective 1997 Relative Market Shares, the Base NPM 
Adjustment shall equal the result of (x) the difference between 
such Original Participating Manufacturer's Relative Market Share 
in such preceding year and its 1997 Relative Market Share 
multiplied by both (y) the number of individual Cigarettes 
(expressed in thousands of units) shipped in or to the United States, 
the District of Columbia and Puerto Rico by all the Original 
Participating Manufacturers in such preceding year (determined in 
accordance with subsection II(mm» and (z) $20 per each thousand 
units of Cigarettes (as this number is adjusted pursuant to 
subsection IX(d)(3)(C) below). 

(iii) For those Original Participating Manufacturers whose Base 
NPM Adjustment, if calculated pursuant to subsection (ii) above, 
would exceed $300 million (as this number is adjusted pursuant to 
subsection IX(d)(3)(C) below), the Base NPM Adjustment shall 
equal $300 million (or such adjusted number, as provided in 
subsection IX(d)(3)(C) below). 

(B) The share of the Available NPM Adjustment each Original Participating 
Manufacturer is entitled to shall be calculated as follows: 

(i) If the Available NPM Adjustment the Original Participating 
Manufacturers are entitled to in any year is less than or equal to the' 
sum of the Base NPM Adjustments of all Original Participating 
Manufacturers in such year, then such Available NPM Adjustment 
shall be allocated among those Original Participating 
Manufacturers whose Base NPM Adjustment is not equal to 0 
(zero) pro rata in proportion to their respective Base NPM 
Adjustments. 

(ii) If the Available NPM Adjustment the Original Participating 
Manufacturers are entitled to in any year exceeds the sum of the 
Base NPM Adjustments of all Original Participating Manufacturers 
in such year, then ex) the difference between such Available NPM 
Adjustment and such sum of the Base .I\TPM Adjustments shall be 
allocated among the Original Participating Manufacturers pro rata 
in proportion to their Relative Market Shares (the applicable 
Relative Market Shares to be those in the year immediately 
preceding such year), and (y) each Original Participating 
Manufacturer's share of such Available NPM Adjustment shall 
equal the sum of (1) its Base NPM Adjustment for such year, and 
(2) the amount allocated to such Original Participating 
Manufacturer pursuant to clause (x). 

(iii) If an Original Participating Manufacturer's share of the 
Available NPM Adjustment calculated pursuant to subsection 
IX(d)(3)(B)(i) or IX(d)(3)(B)(ii) exceeds such Original 
Participating Manufacturer's payment amount to which such NPM 
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Adjustment applies (as such payment amount has been determined 
pursuant to step B of clause "Seventh" of subsection IX(j», then 
(1) such Original Participating Manufacturer's share of the • 
Available NPM Adjustment shall equal such payment amount, and 
(2) such excess shall be reallocated among the other Original 
Participating Manufacturers pro rata in proportion to their Relative 
Market Shares. 

(C) Adjustments: 

(i) For calculations made pursuant to this subsection IX( d)(3) (if 
any) with respect to payments due in the year 2000, the number 
used in subsection IX( d)(3)(A)(ii)(z) shall be $20 and the number 
used in subsection IX(d)(3)(A)(iii) shall be $300 million. Each 
year thereafter, both these numbers shall be adjusted upward or 
downward by mUltiplying each of them by the quotient produced 
by dividing (x) the average revenue per Cigarette of all the 
Original Participating Manufacturers in the year immediately 
preceding such year, by (y) the average revenue per Cigarette of all 
the Original Participating Manufacturers in the year immediately 
preceding such immediately preceding year. 

(ii) For purposes of this subsection, the average revenue per 
Cigarette of all the Original Participating Manufacturers in any 
year shall equal (x) the aggregate revenues of all the Original 
Participating Manufacturers from sales of Cigarettes in the fifty 
United States, the District of Columbia and Puerto Rico after 
Federal excise taxes and after payments pursuant to this Agreement 
and the tobacco litigation Settlement Agreements with the States of • 
Florida, Mississippi, Minnesota and Texas (as such revenues are 
reported to the United States Securities and Exchange Commission 
("SEC") for such year (either independently by the Original 
Participating Manufacturer or as part of consolidated financial 
statements reported to the SEC by an Affiliate of the Original 
Participating Manufacturers) or, in the case of an Original 
Participating Manufacturer that does not report income to the SEC, 
as reported in financial statements prepared in accordance with 
United States generally accepted accounting principles and audited 
by a nationally recognized accounting firm), divided by (y) the 
aggregate number of the individual Cigarettes shipped in or to the 
United States, the District of Columbia and Puerto Rico by all the 
Original Participating Manufacturers in such year (determined in 
accordance with subsection II(mm». 

(D) In the event that in the year immediately preceding the year in which the 
NPM Adjustment in question is applied both (x) the Relative Market Share of 
Lorillard Tobacco Company (or of its successor) ("Lori liard") was less than or 
equal to 20.0000000%, and (y) the number of individual Cigarettes shipped in 
or to the United States, the District of Columbia and Puerto Rico by Lorillard 
.(determined in accordance with subsection Il(mm» (for purposes of this 
subsection (D), "Volume") was less than or equal to 70 billion, Lorillard's and 
Philip Morris Incorporated's (or its successor's) ("Philip Morris") shares of the 
Available NPM Adjustment calculated pursuant to subsections (3)(A)-(C) 
above shall be further reallocated between Lorillard and Philip Morris as • 
follows (this subsection (3)(D) shall not apply in the year in which either of the 
two conditions specified in this sentence is not satisfied): 

(i) Notwithstanding subsections (A)-(C) of this subsection (d)(3), 
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but subject to further adjustment pursuant to subsections (D)(ii) 
and (D)(iii) below, Lorillard's share of the Available NPM 
Adjustment shall equal its Relative Market Share of such Available 
NPM Adjustment (the applicable Relative Market Share to be that 
in the year immediately preceding the year in which such NPM 
Adjustment is applied). The dollar amount of the difference 
between the share of the Available NPM Adjustment Lorillard is 
entitled to pursuant to the preceding sentence and the share of the 
Available NPM Adjustment it would be entitled to in the same 
year pursuant to subsections (d)(3)(A)-(C) shall be reallocated to 
Philip Morris and used to decrease or increase, as the case may be, 
Philip Morris's share of the Available NPM Adjustment in such 
year calculated pursuant to subsections (d)(3)(A)-(C). 

(ii) In the event that in the year immediately preceding the year in 
which the NPM Adjustment in question is applied either 
(x) Lorillard's Relative Market Share was greater than 
15.0000000% (but did not exceed 20.0000000%), or (y) Lorillard's 
Volume was greater than 50 billion (but did not exceed 70 billion), 
or both, Lorillard's share of the Available NPM Adjustment 
calculated pursuant to subsection (d)(3)(D)(i) shall be reduced by a 
percentage equal to the greater of (1) 10.0000000% for each 
percentage point (or fraction thereof) of excess of such Relative 
Market Share over 15.0000000% (if any), or (2) 2.5000000% for 
each billion (or fraction thereof) of excess of such Volume over 50 
billion (if any). The dollar amount by which Lorillard's share of 
the Available NPM Adjustment is reduced in any year pursuant to 
this subsection (O)(ii) shall be reallocated to Philip Morris and 
used to increase Philip Morris's share of the Available NPM 
Adjustment in such year. 

1. In the event that in any year a reallocation of the 
shares of the Available NPM Adjustment between 
Lorillard and Philip Morris pursuant to this subsection 
(d)(3)(O) results in Philip Morris's share of the 
Available NPM Adjustment in such year exceeding 
the greater of (x) Philip Morris's Relative Market 
Share of such Available NPM Adjustlflent (the 
applicable Relative Market Share to be that in the year 
immediately preceding such year), or (y) Philip 
Morris's share ofthe Available NPM Adjustment in 
such year calculated pursuant to subsections 
(d)(3)(A)-(C), Philip Morris's share of the Available 
NPM Adjustment in such year shall be reduced to 
equal the greater of (x) or (y) above. In such instance, 
the dollar amount by which Philip Morris's share of 
the Available NPM Adjustment is reduced pursuant to 
the preceding sentence shall be reallocated to Lori lIard 
and used to increase Lorillard's share of the Available 
NPM Adjustment in such year. 

(iv) In the event that either Philip Morris or Lorillard is treated as a 
Non-Participating Manufacturer for purposes of this subsection 
IX(d)(3) pursuant to subsection XVIII(w)(2)(A), this subsection 
(3)(0) ~hall not be applied, and the Original Participating 
Manufacturers' shares of the Available NPM Adjustment shall be 
determined solely as described in subsections (3)(A)-(C). 
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(4) NPM Adjustment for Subsequent Participating Manufacturers. Subject to the provisions 
of subsection IX(i)(3), a Subsequent Participatmg Manufacturer shall be entitled to an NPM 
Adjustment with respect to payments due from such Subsequent Participating Manufacturer • 
in any year during which an NPM Adjustment is applicable under subsection (d)(l) above to 
payments due from the Original Participating Manufacturers. The amount of such NPM 
Adjustment shall equal the product of (A) the NPM Adjustment Percentage for such year 
multiplied by (B) the sum of the payments due in the year in question from such Subsequent 
Participating Manufacturer that correspond to payments due from Original Participating 
Manufacturers pursuant to subsection IX(c) (as such payment amounts due from such 
Subsequent Participating Manufacturer have been adjusted and allocated pursuant to clauses 
"First" through "Fifth" of subsection IXCi». The NPM Adjustment to payments by each 
Subsequent Participating Manufacturer shall be allqcated and reallocated among the Settling 
States in a manner consistent with subsection (d)(2) above. 

(e) SUP1?lemental Payments. Beginning on April 15,2004, and on April 15 of each year thereafter in 
perpetuity, in the event that the sum of the Market Shares of the Participating Manufacturers that were 
Participating Manufacturers during the entire calendar year immediately preceding the year in which the 
payment in question would be due (the applicable Market Share to be that for the calendar year 
immediately preceding the year in which the payment in question would be due) equals or exceeds 
99.0500000%, each Original Participating Manufacturer shall severally pay to the Escrow Agent (to be 
credited to the Subsection IX(e) Account) for the benefit of the Foundation its Relative Market Share of 
the base amount of $300,000,000, as such payments are modified in accordance with this subsection (e). 
Such payments shall be utilized by the Foundation to fund the national public education functions of the 
Foundation described in subsection VI(f)(l), in the manner described in and subject to the provisions of 
subsections VI(g) and VI(h). The payments made by the Original Participating Manufacturers pursuant 
to this subsection shall be subject to the Inflation Adjustment, the Volume Adjustment, the Non-Settling 
States Reduction, and the offset for miscalculated or disputed payments described in subsection XI(i). 

(f) Payment Responsibility. The payment obligations of each Participating Manufacturer pursuant to this • 
Agreement shall be the several responsibility only of that Participating Manufacturer. The payment 
obligations of a Participating Manufacturer shall not be the obligation or responsibility of any Affiliate 
of such Participating Manufacturer. The payment obligations of a Participating Manufacturer shall not 
be the obligation or responsibility of any other Participating Manufacturer. Provided, however, that no 
provision of this Agreement shall waive or excuse liability under any state or federal fraudulent 
conveyance or fraudulent transfer law. Any Participating Manufacturer whose Market Share (or Relative 
Market Share) in any given year equals zero shall have no payment obligations under this Agreement in 
the succeeding year. 

(g) Corporate Structures. Due to the particular corporate structures ofRJ. Reynolds Tobacco Company 
("Reynolds") and Brown & Williamson Tobacco Corporation ("B&W") with respect to their 
non-domestic tobacco operations, Reynolds and B& W shall be severally liable for their respective shares 
of each payment due pursuant to this Agreement up to (and their liability hereunder shall not exceed) the 
full extent of their assets used in and earnings derived from, the manufacture and/or sale in the States of 
Tobacco Products intended for domestic consumption, and no recourse shall be had against any of their 
other assets or earnings to satisfY such obligations. 

(h) Accrual ofInterest. Except as expressly provided otherwise in this Agreement, any payment due 
hereunder and not paid when due (or payments requiring the accrual of interest under subsection XI(d» 
shall accrue interest from and including the date such payment is due until (but not including) the date 
paid at the Prime Rate plus three percentage points. 

(i) Payments by Subseguent Participating Manufacturers. 

(1) A· Subsequent Participating Manufacturer shall have payment obligations under this • 
Agreement only in the event that its Market Share in any calendar year exceeds 125 percent 
of its 1997 Market Share (subject to the provisions of subsection (i)(4». In the year 
following any such calendar year, such Subsequent Participating Manufacturer shall make 
payments corresponding to those due in that same following year from the Original 
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Participating Manufacturers pursuant to subsections VI(c) (except for the payment due on 
March 31,1999), IX(c)(1), IX(c)(2) and IX(e). The amounts of such corresponding 
payments by a Subsequent Participating Manufacturer are in addition to the corresponding 
payments that are due from the Original Participating Manufacturers and shall be 
determined as described in subsections (2) and (3) below. Such payments by a Subsequent 
Participating Manufacturer shall (A) be due on the same dates as the corresponding 
payments are due from Original Participating Manufacturers; (B) be for the same purpose as 
such corresponding payments; and (C) be paid, allocated and distributed in the same manner 
as such corresponding payments. 

(2) The base amount due from a Subsequent Participating Manufacturer on any given date 
shall be determined by mUltiplying (A) the corresponding base amount due on the same date 
from all of the Original Participating Manufacturers (as such baSe amount is specified in the 
corresponding subsection of this Agreement and is adjusted by the Volume Adjustment 
(except for the provisions of subsection (B)(ii) of Exhibit E), but before such base amount is 
modified by any other adjustments, reductions or offsets) by (B) the quotient produced by 
dividing (i) the result of (x) such Subsequent Participating Manufacturer's applicable 
Market Share (the applicable Market Share being that for the calendar year immediately 
preceding the year in which the payment in question is due) minus (y) 125 percent of its 
1997 Market Share, by (ii) the aggregate Market Shares of the Original Participating 
Manufacturers (the applicable Market Shares being those for the calendar year immediately 
preceding the year in which the payment in question is due). 

(3) Any payment due from a Subsequent Participating Manufacturer under subsections (I) 
and (2) above shall be subject (up to the full amount of such payment) to the Inflation 
Adjustment, the Non-Settling States Reduction, the NPM Adjustment, the offset for 
miscalculated or disputed payments described in subsection XI(i), the Federal Tobacco 
Legislation Offset, the Litigating Releasing Parties Offset and the offsets for claims over 
described in subsections XII(a)(4)(B) and XII(a)(8), to the extent that such adjustments, 
reductions or offsets would apply to the corresponding payment due from the Original 
Participating Manufacturers. Provided, however, that all adjustments and offsets to which a 
Subsequent Participating Manufacturer is entitled may only be applied against payments by 
such Subsequent Participating Manufacturer, if any, that are due within 12 months after the 
date on which the Subsequent Participating Manufacturer becomes entitled to such 
adjustment or makes the payment that entitles it to such offset, and shall not be carried 
forward beyond that time even if not fully used. 

(4) For purposes of this subsection (i), the 1997 Market Share (and 125 percent thereof) of 
those Subsequent Participating Manufacturers that either (A) became a signatory to this 
Agreement more than 60 days after the MSA Execution Date or (B) had no Market Share in 
1997, shall equal zero. 

G) Order of Application of Allocations, Offsets, Reductions and Adjustments. The payments due under 
this Agreement shall be calculated as set forth below. The "base amount" referred to in clause "First" 
below shall mean (I) in the case of paYlllents due from Original Participating Manufacturers, the base 
amount referred to in the subsection establishing the payment obligation in question; and (2) in the case 
of payments due from a Subsequent Participating Manufacturer, the base amount referred to in 
subsection (i)(2) for such Subsequent Participating Manufacturer. In the event that a particular 
adjustment, reduction or offset referred to in a clause below does not apply to the payment being 
calculated, the result of the clause in question shall be deemed to be equal to the result of the 
immediately preceding clause. (If clause "First" is inapplicable, the result of clause "First" wi II be the 
base amount of the payment in question prior to any offsets, reductions or adjustments.) 

• First: the Inflation Adjustment shall be applied to the base amount ofthe payment being calculated; 

Second: the Volume Adjustment (other than the provisions of subsection (B)(iii) of Exhibit E) shall be 
applIed to the result of clause "First"; 
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Third: the result of clause "Second" shall be reduced by the Previously Settled States Reduction; 

Fourth: the result of clause "Third" shall be reduced by the Non-Settling States Reduction; 

Fifth: in the case of payments due under subsections IX(c)(I) and IX(c)(2), the results of clause "Fourth" 
for each such payment due in the calendar year in question shall be apportioned among the Settling 
States pro rata in proportion to their respective Allocable Shares, and the resulting amounts for each 
particular Settling State shall then be added together to form stich Settling State's Allocated Payment. In 
the case of payments due under subsection IX(i) that correspond to payments due under subsections 
IX(c)(I) or IX(c)(2), the results of clause "Fourth" for all such payments due from a particular 
Subsequent Participating Manufacturer in the calendar year in question shall be apportioned among the 
Settling States pro rata in proportion to their respective Allocable Shares, and the resulting amounts for 
each particular Settling State shall then be added together. (In the case of all other payments made 
pursuant to this Agreement, this clause "Fifth" is inapplicable.); 

Sixth: the NPM Adjustment shall be applied to the results of clause "Fifth" pursuant to subsections 
IX(d)(I) and (d)(2) (or, in the case of payments due from the Subsequent Participating Manufacturers, 
pursuant to subsection IX( d)( 4)); 

• 

Seventh: in the case of payments due from the Original Participating Manufacturers to which clause 
"Fifth" (and therefore clause "Sixth") does not apply, the result of clause "Fourth" shall be allocated 
among the Original Participating Manufacturers according to their Relative Market Shares. In the case of 
payments due from the Original Participating Manufacturers to which clause "Fifth" applies: (A) the 
Allocated Payments of all Settling States determined pursuant to clause "Fifth" (prior to reduction 
pursuant to clause "Sixth") shall be added together; (B) the resulting sum shall be allocated among the 
Original Participating Manufacturers according to their Relative Market Shares and subsection (B)(iii) of 
Exhibit E hereto (if such subsection is applicable); (C) the Available NPM Adjustment (as determined 
pursuant to clause "Sixth") shall be allocated among the Original Participating Manufacturers pursuant 
to subsection IX(d)(3); (D) the respective result of step (C) above for each Original Participating • 
Manufacturer shall be subtracted from the respective result of step (B) above for such Original 
Participating Manufacturer; and (E) the resulting payment amount due from each Original Participating 
Manufacturer shall then be allocated among the Settling States in proportion to the respective results of 
clause "Sixth" for each Settling State. The offsets described in clauses "Eighth" through "Twelfth" shall 
then be applied separately against each Original Participating Manufacturer's resulting payment shares 
(on a Settling State by Settling State basis) according to each Original Participating Manufacturer's 
separate entitlement to such offsets, if any, in the calendar year in question. (In the case of payments due 
from Subsequent Participating Manufacturers, this clause "Seventh" is inapplicable.) 

Eighth: the offset for miscalculated or disputed payments described in subsection XI(i) (and any 
carry-forwards arising from such offset) shall be applied to the results of clause "Seventh" (in the case of 
payments due from the Original Participating Manufacturers) or to the results of clause "Sixth" (in the 
case of payments due from Subsequent Participating Manufacturers); 

Ninth: the Federal Tobacco Legislation Offset (including any carry-forwards arising from such offset) 
shall be applied to the results of clause "Eighth"; 

Tenth: the Litigating Releasing Parties Offset (including any carry-forwards arising from such offset) 
shall be applied to the results of clause "Ninth"; 

Eleventh: the offset for claims over pursuant to subsection XII(a)(4)(B) (including any carry-forwards 
ansing from such offset) shall be applied to the results of clause "Tenth"; 

Twelfth: the offset for claims over pursuant to subsection XII(a)(8) (including' any carry-forwards arising 
from such offset) shall be applied to the results of clause "Eleventh"; and 

Thirteenth: in the case of payments to which clause "Fifth" applies, the Settling States' allocated shares 
of the payments due from each Participating Manufacturer (as such shares have been determined in step 
(E) of clause "Seventh" in the case of payments from the Original Participating Manufacturers or in 
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clause "Sixth" in the case of payments from the Subsequent Participating Manufacturers, and have been 
reduced by clauses "Eighth" through "Twelfth") shall be added together to state the aggregate payment 
obligation of each Participating Manufacturer with respect to the payments in question. (In the case of a 
payment to which clause "Fifth" does not apply, the aggregate payment obligation of each Participating 
Manufacturer with respect to the payment in question shall be stated by the results of clause "Eighth. ") 

X. EFFECT OF FEDERAL TOBACCO-RELATED LEGISLATION 

(a) If federal tobacco-related legislation is enacted on or before November 30, 2002, and if such 
legislation provides for payment( s) by any Original Participating Manufacturer (whether by settlement 
payment, tax or any other means), all or part of which are actually made available to a Settling State 
(".Federal Funds"), each Original Participating Manufacturer shall receive a continuing dollar-for-dollar 
offset for any and all amounts that are paid by such Original Participating Manufacturer pursuant to such 
legislation and actually made available to such Settling State (except as described in subsections (b) and 
(c) below). Such offset shall be applied against the applicable Original Participating Manufacturer's 
share (determined as described in step E of clause "Seventh" of subsection IXCi)) of such Settling State's 
Allocated Payment, up to the full amount of such Original Participating Manufacturer's share of such 
Allocated Payment (as such share had been reduced by adjustment, if any, pursuant to the NPM 
Adjustment and has been reduced by offset, if any, pursuant to the offset for miscalculated or disputed 
payments). Such offset shall be made against such Original Participating Manufacturer's share of the 
first Allocated Payment due after such Federal Funds are first available for receipt by such Settling 
State. In the event that such offset would in any given year exceed such Original Participating 
Manufacturer's share of such Allocated Payment: (1) the offset to which such Original Participating 
Manufacturer is entitled under this section in such year shall be the full amount of such Original 
Participating Manufacturer's share of such Allocated Payment, and (2) all amounts not offset by reason 
of subsection (1) shall carry forward and be offset in the following year(s) until all such amounts have· 
been offset. 

(b) The offset described in.subsection (a) shall apply only to that portion of Federal Funds, if any, that 
are either unrestricted as to their use, or restricted to any form of health care or to any use related to 
tobacco (including, but not limited to, tobacco education, cessation, control or enforcement) (other than 
that portion of Federal Funds, if any, that is specifically applicable to tobacco growers or communities 
dependent on the production of tobacco or Tobacco Products). Provided, however, that the offset 
described in subsection (a) shall not apply to that portion of Federal Funds, if any, whose receipt by such 
Settling State is conditioned upon or appropriately allocable to: 

(1) the relinquishment of rights or benefits under this Agreement (including the Consent 
Decree); or 

(2) actions or expenditures by such Settling State, unless: 

(A) such Settling State chooses to undertake such action or expenditure; 

(8) such actions or expenditures do not impose significant constraints on public 
policy choices; or 

(C) such actions or. expenditures are both: (i) related to health care or tobacco 
(including, but not limited to, tobacco education, cessation, control or 
enforcement) and (ii) do not require such Settling State to expend state 
matching funds in an amount that is significant in relation to the amount of the 
Federal Funds made available to such Settling State. 

(c) Subject to the provisions of subsection IX(i)(3), Subsequent Participating Manufacturers shall be 
entitled to the offset described in this section X to the extent that they are required to pay Federal funds 
that would give rise to an offset under subsections (a) and (b) ifpaid by an Original Participating 
Manufacturer. . 

(d) Nothing in this section X shall (1) reduce the payments to be made to the Settling States under this 
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Agreement other than those described in subsection IX( c) (or corresponding payments under 
subsection IX(i» of this Agreement; or (2) alter the Allocable Share used to determine each Settling 
State's share of the payments described in subsection IX(c) (or corresponding payments under • 
subsection IX(i» ofthis Agreement. Nothing in this section X is intended to or shall reduce the total 
amounts payable by the Participating Manufacturers to the Settling States under this Agreement by an 
amount greater than the amount of Federal Funds that the Settling States could elect to receive. 

XI. CALCULATION AND DISBURSEMENT OF PAYMENTS 

(a) Independent Auditor to Make All Calculations. 

(I) Beginning with payments due in the year 2000, an Independent Auditor shall calculate 
and determine the amount of all payments owed pursuant to this Agreement, the 
adjustments, reductions and offsets thereto (and all resulting carry· forwards, if any), the 
allocation of such payments, adjustments, reductions, offsets and carry-forwards among the 
Participating Manufacturers and among the Settling States, and shall perform all other 
calculations in connection with the foregoing (including, but not limited to, determining 
Market Share, Relative Market Share, Base Aggregate Participating Manufacturer Market 
Share and Actual Aggregate Participating Manufacturer Market Share). The Independent 
Auditor shall promptly collect all information necessary to make such calculations and 
determinations. Each Participating Manufacturer and each Settling State shall provide the 
Independent Auditor, as promptly as practicable, with information in its possession or 
readily available to it necessary for the Independent Auditor to perform such calculations. 
The Independent Auditor shall agree to maintain the confidentiality of all such infonnation, 
except that the Independent Auditor may provide such information to Participating 
Manufacturers and the Settling States as set forth in this Agreement. The Participating 
Manufacturers and the Settling States agree to maintain the confidentiality of such 
information. 

(2) Payments due from the Original Participating Manufacturers prior to January 1,2000 
(other than the first payment due pursuant to subsection IX(b» shall be based on the 1998 
Relative Market Shares ofthe Original Participating Manufacturers or, if the Original 
Participating Manufacturers are unable to agree on such Relative Market Shares, on their 
1997 Relative Market Shares specified in Exhibit Q. 

(b) Identity ofindependent Auditor. The Independent Auditor shall be a major, nationally recognized, 
certified pUblic accounting firm jomtly selected by agreement of the Original Participating 
Manufacturers and those Attorneys General of the Settling States who are members of the NAAG 
executive committee, who shall jointly retain the power to replace the Independent Auditor and appoint 
its successor. Fifty percent of the costs and fees of the Independent Auditor (but in no event more than 
$500,000 per annum), shall be paid by the Fund described in Exhibit J hereto, and the balance of such 
costs and fees shall be paid by the Original Participating Manufacturers, allocated among them 
according to their Relative Market Shares. The agreement retaining the Independent Auditor shall 
provide that the Independent Auditor shall perform the functions specified for it in this Agreement, and 
that it shall do so in the manner specified in this Agreement. 

(c) Resolution of Disputes. Any dispute, controversy or claim arising out of orr elating to calculations 
performed by, or any determinations made by, the Independent Auditor (including, without limitation, 
any dispute concerning the operation or application of any of the adjustments, reductions, offsets, 
carry-forwards and allocations described in subsection IX(j) or subsection XI(i» shall be submitted to 
binding arbitration before a panel of three neutral arbitrators, each of whom shall be a former Article III 
federal judge. Each of the two sides to the dispute shall select one arbitrator. The two arbitrators so 
selected shall select the third arbitrator. The arbitration shall be governed by the United States Federal 
Arbitration Act. 

(d) General Provisions as to Calculation of Payments. 

(1) Not less than 90 days prior to the scheduled due date of any payment due pursuant to 
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this Agreement ("Payment Due Date"), the Independent Auditor shall deliver to each other 
Notice Party a detailed itemization of all infonnation required by the Independent Auditor 
to complete its calculation of (A) the amount due from each Participating Manufacturer with 
respect to such payment, and (B) the portion of such amount allocable to each entity for 
whose benefit such payment is to be made. To the extent practicable, the Independent 
Auditor shall specify in such itemization which Notice Party is requested to produce which 
infonnation. Each Participating Manufacturer and each Settling State shall use its best 
efforts to promptly supply all of the required infonnation that is within its possession or is 
readily available to it to the Independent Auditor, and in any event not less than 50 days 
prior to such Payment Due Date. Such best efforts obligation shall be continuing in the case 
of infonnation that comes within the possession of, or becomes readily available to, any 
Settling State or Participating Manufacturer after the date 50 days prior to such Payment 
Due Date. 

(2) Not less than 40 days prior to the Payment Due Date, the Independent Auditor shall 
deliver to each other Notice Party (A) detailed preliminary calculations ("Preliminary 
Calculations") of the amount due from each Participating Manufacturer and of the amount 
allocable to each entity for whose benefit such payment is to be made, showing all 
applicable offsets, adjustments, reductions and carry-forwards and setting forth all the 
infonnation on which the Independent Auditor relied in preparing such Preliminary 
Calculations, and (B) a statement of any infonnation still required by the Independent 
Auditor to complete its calculations. 

(3) Not less than 30 days prior to the Payment Due Date, any Participating Manufacturer or 
any Settling State that disputes any aspect of the Preliminary Calculations (including, but 
not limited to, disputing the methodology that the Independent Auditor employed, or the 
infonnation on which the Independent Auditor relied, in preparing such calculations) shall 
notify each other Notice Party of such dispute, including the reasons and basis therefor. 

(4) Not less than 15 days prior to the Payment Due Date, the Independent Auditor shall 
deliver to each other Notice Party a detailed recalculation (a "Final Calculation") ofthe 
amount due from each Participating Manufacturer, the amount allocable to each entity for 
whose benefit such payment is to be made, and the Account to which such payment is to be 
credited, explaining any changes from the Preliminary Calculation. The Final Calculation 
may include estimates of amounts in the circumstances described in subsection (d)( 5). 

(5) The following provisions shall govern in the event that the infonnation required by the 
Independent Auditor to complete its calculations is not in its possession by the date as of 
which the Independent Auditor is required to provide either a Preliminary Calculation or a 
Final Calculation. 

(A) If the infonnation in question is not readily available to any Settling State, 
any Original Participating Manufacturer or any Subsequent Participating 
Manufacturer, the Independent Auditor shall employ an assumption as to the 
missing infomiation producing the minimum amount that is likely to be due 
with respect to the payment in question, and shall set forth its assumption as to 
the missing infonnation in its Preliminary Calculation or Final Calculation, 
whichever is at issue. Any Original Participating Manufacturer, Subsequent 
Participating Manufacturer or Settling State may dispute any such assumption 
employed by the Independent Auditor in its Preliminary Calculation in the 
manner prescribed in subsection (d)(3) or any such assumption employed by 
the Independent Auditor in its Final Calculation in the manner prescribed in 
subsection (d)(6). If the missing infonnation becomes available to the 
Independent Auditor prior to the Payment Due Date, the Independent Auditor 
shall promptly revise its Preliminary Calculation or Final Calculation 
(whichever is applicable) and shall promptly provide the revised calculation to 
each Notice Party, showing the newly available infonnation. If the missing 
infonnation does not become available to the Independent Auditor prior to the 
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Payment Due Date, the minimum amount calculated by the Independent 
Auditor pursuant to this subsection (A) shall be paid on the Payment Due Date, 
subject to disputes pursuant to subsections (d)(6) and (d)(8) and without 
prejudice to a later final determination of the correct amount. Ifthe missing • 
information becomes available to the Independent Auditor after the Payment 
Due Date, the Independent Auditor shall calculate the correct amount ofthe 
payment in question and shall apply any overpayment or underpayment as an 
offset or additional payment in the manner described in subsection (i). 

(B) If the information in question is readily available to a Settling State, 
Original Particip'ating Manufacturer or Subsequent Participating Manufacturer, 
but such Settling State, Original Participating Manufacturer or Subsequent 
Participating Manufacturer does not supply such information to the 
Independent Auditor, thelndependent Auditor shall base the calculation in 
question on its best estimate of such information, and shall show such estimate 
in its Preliminary Calculation or Final Calculation, whichever is applicable. 
Any Original Participating Manufacturer, Subsequent Participating 
Manufacturer or Settling State (except the entity that withheld the infonnation) 
may dispute such estimate employed by the Independent Auditor in its 
Preliminary Calculation in the manner prescribed in subsection (d)(3) or such 
estimate employed by the Independent Auditor in its Final Calculation in the 
manner prescribed in subsection (d)(6). If the withheld information is not made 
available to the Independent Auditor more than 30 days prior to the Payment 
Due Date, the estimate employed by the Independent Auditor (as revised by the 
Independent Auditor in light of any dispute filed pursuant to the preceding 
sentence) shall govern the amounts to be paid on the Payment Due Date, 
subject to disputes pursuant to subsection (d)(6) and without prejudice to a later 
final determination of the correct amount. In the event that the withheld 
information subsequently becomes available, the Independent Auditor shall .A 
calculate the correct amount and shall apply any overpayment or underpayment .. 
as an offset or additional payment in the manner described in subsection (i). 

(6) Not less than five days prior to the Payment Due Date, each Participating Manufacturer 
and each Settling State shall deliver to each Notice Party a statement indicating whether it 
disputes the Independent Auditor's Final Calculation and, if-so, the disputed and undisputed 
amounts and the basis for the dispute. Except to the extent a Participating Manufacturer or a 
Settling State delivers a statement indicating the existence of a dispute by such date, the 
amounts set forth in the Independent Auditor's Final Calculation shall be paid on the 
Payment Due Date. Provided, however, that (A) in the event that the Independent Auditor 
revises its Final Calculation within five days of the Payment Due Date as provided in 
subsection (5)(A) due to receipt of previously missing information, a Participating 
Manufacturer or Settling State may dispute such revision pursuant to the procedure set forth 
in this subsection (6) at any time prior to the Payment Due Date; and (B) prior to the date 
four years after the Payment Due Date, neither failure to dispute a calculation made by the 
Independent Auditor nor actual agreement with any calculation or payment to the Escrow 
Agent or to another payee shall waive any Participating Manufacturer's or Settling State's 
rights to dispute any payment (or the Independent Auditor's calculations with respect to any 
payment) after the Payment Due Date. No Participating Manufacturer and no Settling State 
shall have a right to raise any dispute with respect to any payment or calculation after the 
date four years after such payment's Payment Due Date. 

(7) Each Participating Manufacturer shall be obligated to pay by the Payment Due Date the 
undisputed portion of the total amount calculated as due from it by the Independent 
Auditor's Final Calculation. Failure to pay such portion shall render the Participating • 
Manufacturer liable for interest thereon as provided in subsection IX(h) of this Agreement, 
in addition to any other remedy available under this Agreement. 

(8) As to any disputed portion of the total amount calculated to be due pursuant to the Final 
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Calculation, any Participating Manufacturer that by the Payment Due Date pays such 
disputed portion into the Disputed Payments Account (as defined in the Escrow Agreement) 
shall not be liable for interest there.on even if the amount disputed was in fact properly due 
and owing. Any Participating Manufacturer that by the Payment Due Date does not pay 
such disputed portion into the Disputed Payments Account shall be liable for interest as 
provided in subsection IX(h) if the amount disputed was in fact properly due and owing. 

(9) On the same date that it makes any payment pursuant to this Agreement, each 
Participating Manufacturer shall deliver a notice to each other Notice Party showing the 
amount of such payment and the Account to which such payment is to be credited. 

(10) On the first Business Day after the Payment Due Date, the Escrow Agent shall deliver 
to each other Notice Party a statement showing the amounts received by it from each 
Participating Manufacturer and the Accounts credited with such amounts. . 

(e) General Treatment of Payments. The Escrow Agent may disburse amounts from an Account only if 
permitted, and only at such time as permitted, by this Agreement and the Escrow Agreement. No 
amounts may be disbursed to a Settling State other than funds credited to such Settling State's 
State-Specific Account (as defined in the Escrow Agreement). The Independent Auditor, in delivering 
payment instructions to the Escrow Agent, shall specif'y: the amount to be paid; the Account or Accounts 
from which such payment is to be disbursed; the payee of such payment (which may be an Account); 
and the Business Day on which such payment is to be made by the Escrow Agent. Except as expressly 
provided in subsection (f) below, in no event may any amount be disbursed from any Account prior to 
Final Approval. . 

(f) Disbursements and Charges Not Contingent on Final Approval. Funds may be disbursed from 
Accounts without regard to the occurrence of Final Approval in the following circumstances and in the 
following manner: 

(I) Payments of Federal and State Taxes. Federal, state, local or other taxes imposed with 
respect to the amounts credited to the Accounts shall be paid from such amounts. The 
Independent Auditor shall prepare and file any tax returns required to be filed with respect 
to the escrow. All taxes required to be paid shall be allocated to and charged against the 
Accounts on a reasonable basis to be determined by the Independent Auditor. Upon receipt 
of written instructions from the Independent Auditor, the Escrow Agent shall pay such taxes 
and charge such payments against the Account or Accounts specified in those instructions. 

(2) Payments to and from Disputed Payments Account. The Independent Auditor shall 
instruct the Escrow Agent to credit funds from an Account to the Disputed Payments 
Account when a dispute arises as to such funds, and shall instruct the Escrow Agent to 
credit funds from the Disputed Payments Account to the appropriate payee when such 
dispute is resolved with finality. The Independent Auditor shall provide the Notice Parties 
not less than 10 Business Days prior notice before instructing the Escrow Agent to disburse 
funds from the Disputed Payments Account. 

(3) Payments to a State-Specific Account. Promptly following the occurrence of 
State-Specific Fmality in any Settling State, such Settling State and the Original 
Participating Manufacturers shall notify the Independent Auditor of such occurrence. The 
Independent Auditor shall promptly thereafter notif'y each Notice Party of such 
State-Specific Finality and of the portions of the amounts in the Subsection IX(b) Account 
(First), Subsection IX(b) Account (Subsequent), Subsection IX(c)(I) Account and 
Subsection lX(c)(2) Account, respectively (as such Accounts are defined in the Escrow 
Agreement), that are at such time held in such Accounts for the benefit of such Settling 
Stale, and which are to be transferred to the appropriate State-Specific Account for such 
Settling State. If neither the Settling State in question nor any Participating Manufacturer 
disputes such amounts or the occurrence of such State-Specific Finality by notice delivered 
to each other Notice Party not later than 10 Business Days after delivery by the Independent 
Auditor of the notice described in the preceding sentence, the Independent Auditor shall 
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promptly instruct the Escrow Agent to make such transfer. If the Settling State in question 
or any Participating Manufacturer disputes such amounts or the occurrence of such 
State-Specific Finality by notice delivered to each other Notice Party not later than 10 • 
Business Days after delivery by the Independent Auditor of the notice described in the 
second sentence of this subsection (f)(3), the Independent Auditor shall promptly instruct 
the Escrow Agent to credit the amount disputed to the Disputed Payments Account and the 
undisputed portion to the appropriate State-Specific Account. No amounts may be 
transferred or credited to a State-Specific Account for the benefit of any State as to which 
State-Specific Finality has not occurred or as to which this Agreement has terminated. 

(4) Payments to Parties other than Particular Settling States. 

(A) Promptly following the occurrence of State-Specific Finality in one Settling 
State, such Settling State and the Original Participating Manufacturers shall 
notify the Independent Auditor of such occurrence. The Independent Auditor 
shall promptly thereafter notify each Notice Party of the occurrence of 
State-Specific Finality in at least one Settling State and of the amounts held in 
the Subsection VI(b) Account, Subsection VIC c) Account (First), and 
Subsection VIII(c) Account (as such Accounts are defined in the Escrow 
Agreement), if any. If neither any of the Settling States nor any of the 
Participating Manufacturers disputes such amounts or disputes the occurrence 
of State-Specific Finality in one Settling State, by notice delivered to each 
Notice Party not later than ten Business Days after delivery by the Independent 
Auditor of the notice described in the preceding sentence, the Independent 
Auditor shall promptly instruct the Escrow Agent to disburse the funds held in 
such Accounts to the Foundation or to the Fund specified in subsection VIII(c), 
as appropriate. If any Settling State or Participating Manufacturer disputes such 
amounts or the occurrence of such State-Specific Finality by notice delivered to 
each other Notice Party not later than 10 Business Days after delivery by the • 
Independent Auditor of the notice described in the second sentence of this 
subsection (4)(A), the Independent Auditor shall promptly instruct the Escrow 
Agent to credit the amounts disputed to the Disputed Payments Account and to 
disburse the undisputed portion to the Foundation or to the Fund specified in 
subsection VIll( c), as appropriate. 

(B) The Independent Auditor shall instruct the Escrow Agent to disburse funds 
on deposit in the Subsection VIII(b) Account and Subsection IX(e) Account (as 
such Accounts are defined in the Escrow Agreement) to NAAG or to the 
Foundation, as appropriate, within 10 Business Days after the date on which 
such amounts were credited to such Accounts. 

(C) Promptly following the occurrence of State-Specific Finality in Settling 
States having aggregate Allocable Shares equal to at least 80% of the total 
aggregate Allocable Shares assigned to all States that were Settling States as of 
the MSA Exec'ution Date, the Settling States and the Original Participating 
Manufacturers shall notify the Independent Auditor of such occurrence. The 
Independent Auditor shall promptly thereafter notify each Notice Party of the 
occurrence of such State-Specific Finality and of the amounts held in the 
Subsection VI(c) Account (Subsequent) (as such Account is defined in the 
Escrow Agreement), if any. If neither any of the Settling States nor any of the 
Participating Manufacturers disputes such amounts or disputes the occurrence 
of such State-Specific Finality, by notice delivered to each Notice Party not 
later than 10 Business Days after delivery by the Independent Auditor of the 
notice described in the preceding sentence, the Independent Auditor shall • 
promptly instruct the Escrow Agent to disburse the funds held in such Account 
to the Foundation. If any Settling State or Participating Manufacturer disputes 
such amounts or the occurrence of such State-Specific Finality by notice 
delivered to each other Notice Party not later than 10 Business Days after 

11122/98 3: 17 PM 



msa,ts 

• 

• 

• 
41 of 133 

http://www.naag.org/seUle.htm 

delivery by the Independent Auditor of the notice descrihed in the second 
sentence of this subsection (4)(C), the Independent Auditor shall promptly 
instruct the Escrow Agent to credit the amounts disputed to the Disputed 
Payments Account and to disburse the undisputed portion to the Foundation. 

(5) Treatment of Payments Following Termination. 

(A) As to amounts held for Settling States'. Promptly upon the termination of 
this Agreement with respect to any Settling State (whether or not as part of the 
termination ofthis Agreement as to all Settling States) such State or any 
Participating ManufactUrer shall notify the Independent Auditor of such 
occurrence. The Independent Auditor shall promptly thereafter notify each 
Notice Party of such termination and of the amounts held in the Subsection 
IX(b) Account (First), the Subsection IX(b) Account (Subsequent), the 
Subsection IX(c)(l) Account, the Subsection IX(c)(2) Account, and the 
State-Specific Account for the benefit of such Settling State. If neither the State 
in question nor any Participating Manufacturer disputes such amounts or the 
occurrence of such termination by notice delivered to each other Notice Party 
not later than 10 Business Days after delivery by the Independent Auditor of 
the notice described in the preceding sentence, the Independent Auditor shall 
promptly instruct the Escrow Agent to transfer such amounts to the 
Participating Manufacturers (on the basis of their respective contributions of 
su.ch funds). If the State in question or any Participating Manufacturer disputes 
the amounts held in the Accounts or the occurrence of such termination by 
notice delivered to each other Notice Party not later than 10 Business Days 
after delivery by the Independent Auditor of the notice described in the second 
sentence of this subsection (5)(A), the Independent Auditor shall promptly 
instruct the Escrow Agent to transfer the amount disputed to the Disputed 
Payments Account and the undisputed portion to the Participating 
Manufacturers (on the basis of their respective contributions of such funds). 

(B) As to amounts held for others. If this Agreement is terminated with respect 
to ali of the Settling States, the Original Participating Manufacturers shall 
promptly notifY the Independent Auditor of such occurrence. The Independent 
Auditor shall promptly thereafter notify each Notice Party of such termination 
and of the amounts held in the Subsection VI(b) Account, the Subsection VI(c) 
Account (First), the Subsection VIII(b) Account, the Subsection VIII(c) 
Account and the Subsection IX( e) Account. If neither any such State nor any 
Participating Manufacturer disputes such amounts or the occurrence of such 
termination by notice delivered to each other Notice Party not later than 10 
Business Days after delivery by the Independent Auditor of the notice 
described in the preceding sentence, the Independent Auditor shall promptly 
instruct the Escrow Agent to transfer such amounts to the Participating 
Manufacturers (on the basis of their respective contributions of such funds). If 
any such State' or any Participating Manufacturer disputes the amounts held in 
the Accounts or the occurrence of such termination by notice delivered to each 
other Notice Party not later than 10 Business Days after delivery by the 
Independent Auditor of the notice described in the second sentence of this 
subsection (5)(B), the Independent Auditor shall promptly instruct the Escrow 
Agent to credit the amount disputed to the Disputed Payments Account and 
transfer the undisputed portion to the Participating Manufacturers (on the basis 
of their respective contribution of such funds). 

(C) As to amounts held in the Subsection VI(c) Account (Subseguent). If this 
Agreement is termmated with respect to Settling States having aggregate 
Allocable Shares equal to more than 20% of the total aggregate Allocable 
Shares assigned to those States that were Settling States as of the MSA 
Execution Date, the Original Participating Manufacturers shall promptly notify , 
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the Independent Auditor of such occurrence. The Independent Auditor shall 
promptly thereafter notify each Notice Party of such termination and of the 
amounts held in the Subsection VI(c) Account (Subsequent) (as defined in the • 
Escrow Agreement). If neither any such State with respect to which this 
Agreement has terminated nor any Participating Manufacturer disputes such 
amounts or the occurrence of such termination by notice delivered to each other 
Notice Party not later than 10 Business Days after delivery by the Independent 
Auditor of the notice described in the preceding sentence, the Independent 
Auditor shall promptly instruct the Escrow Agent to transfer such amounts to 
the Participating Manufacturers (on the basis of their respective contributions of 
such funds). If any such State or any Participating Manufacturer disputes the 
amounts held in the Account or the occurrence of such termination by notice 
delivered to each other Notice Party not later than 10 Business Days after 
delivery by the Independent Auditor of the notice described in the second 
sentence of this subsection (5)(C), the Independent Auditor shall promptly 
instruct the Escrow Agent to credit the amount disputed to the Disputed 
Payments Account and transfer the undisputed portion to the Participating 
Manufacturers (on the basis of their respective contribution of such funds). 

(g) Payments to be Made Only After Final Approval. Promptly following the occurrence of Final 
Approval, the Settling States and the Ongmal PartIcIpating Manufacturers shall notify the Independent 
Auditor of such occurrence. The Independent Auditor shall promptly thereafter notify each Notice Party 
of the occurrence of Final Approval and of the amounts held in the State-Specific Accounts. If neither 
any of the Settling States nor any of the Participating Manufacturers disputes such amounts, disputes the 
occurrence of Final Approval or claims that this Agreement has terminated as to any Settling State for 
whose benefit the funds are held in a State-Specific Account, by notice delivered to each Notice Party 
not later than 10 Business Days after delivery by the Independent Auditor of such notice of Final 
Approval, ilie Independent Auditor shall promptly instruct the Escrow Agent to disburse the funds held 
in the State-Specific Accounts to the respective Settling States. If any Notice Party disputes such • 
amounts or the occurrence of Final Approval, or claims that this Agreement has terminated as to any 
Settling State for whose benefit the funds are held in a State-Specific Account, by notice delivered to 
each other Notice Party not later than 10 Business Days after delivery by the Independent Auditor of 
such notice of Final Approval, the Independent Auditor shall promptly instruct the Escrow Agent to 
credit the amounts disputed to the Disputed Payments Account and to disburse the undisputed portion to 
the respective Settling States. 

(h) Applicability to Section XVII Payments. This section XI shall not be applicable to payments made 
pursuant to section XVII; provided, however, that the Independent Auditor shall be responsible for 
calculating Relative Market Shares in cOmJection with such payments, and the Independent Auditor shall 
promptly provide the results of such calculation to any Original Participating Manufacturer or Settling 
State iliat requests it do so. 

(i) Miscalculated or Disputed Payments. 

(I) Underpayments. 

(A) If information becomes available to the Independent Auditor not later than 
four years after a Payment Due Date, and such information shows that any 
Participating Manufacturer was instructed to make an insufficient payment on 
such date ("original payment"), the Independent Auditor shall promptly 
determine the additional payment owed by such Participating Manufacturer and 
the allocation of such additional payment among the applicable payees. The 
Independent Auditor shall then reduce such additional payment (up to the full 
amount of such additional payment) by any adjustments or offsets that were • 
available to the Participating Manufacturer in question against the original 
payment at the time it was made (and have not since been used) but which such 
Participating Manufacturer was unable to use against such original payment 
because such adjustments or offsets were in excess of such original payment 
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(provided that any adjustments or offsets used against such additional payment 
shall reduce on a dollar-for-dollar basis any remaining carry-forward held by 
such Participating Manufacturer with respect to such adjustment or offset). The 
Independent Auditor shall then add interest at the Prime Rate (calculated from 
the Payment Due Date in question) to the additional payment (as reduced 
pursuant to the preceding sentence), except that where the additional payment 
owed by a Participating Manufacturer is the result of an underpayment by such 
Participating Manufacturer caused by such Participating Manufacturer's 
withholding of information as described in subsection (d)(5)(B), the applicable 
interest rate shall be that described in subsection IX(h). The Independent 
Auditor shall promptly give notice of the additional payment owed by the 
Participating Manufacturer in question (as reduced and/or increased as 
described above) to all Notice Parties, showing the new information and all 
calculations. Upon receipt of such notice, any Participating Manufacturer or 
Settling State may dispute the Independent Auditor's calculations in the manner 
described in subsection (d)(3), and the Independent Auditor shall promptly 
notify each Notice Party of any subsequent revisions to its calculations. Not 
more than 15 days after receipt of such notice (or, if the Independent Auditor 
revises its calculations, not more than IS days after receipt of the revisions), 
any Participating Manufacturer and any Settling State may dispute the 
Independent Auditor's calculations in the manner prescribed in subsection 
(d)(6). Failure to dispute the Independent Auditor's calculations in this manner 
shall constitute agreement with the Independent Auditor's calculations, subject 
to the limitations set forth in subsection (d)(6). Payment of the undisputed 
portion of an additional payment shall be made to the Escrow Agent not more 
than 20 days after receipt of the notice described in this subsection (A) (or, if 
the Independent Auditor revises its calculations, not more than 20 days after 
receipt of the revisions). Failure to pay such portion shall render the 
Participating Manufacturer liable for interest thereon as provided in subsection 
IX(h). Payment ofthe disputed portion shall be governed by subsection (d)(8). 

(B) To the extent a dispute as to a prior payment is resolved with finality 
against a Participating Manufacturer: (i) in the case where the disputed amount . 
has been paid into the Disputed Payments Account pursuant to subsection 
(d)(8), the Independent Auditor shall instruct the Escrow Agent to transfer such 
amount to the applicable payee Account(s); (ii) in the case where the disputed 
amount has not been paid into the Disputed Payments Account and the dispute 
was identified prior to the Payment Due Date in question by delivery of a 
statement pursuant to subsection (d)( 6) identifying such dispute, the 
Independent Auditor shall calculate interest on the disputed amount from the 
Payment Due Date in question (the applicable interest rate to be that provided 
in subsection IX(h» and the allocation of such amount and interest among the 
applicable payees, and shall provide notice of the amount owed (and the 
identity of the payor and paye,es) to all Notice Partjes; and (iii) in all other 
cases, the proc'edure described in subsection (ii) sha1l apply, except that the 
applicable interest rate shall'be the Prime Rate. 

(2) Overpayments. 

(A) If a dispute as to a prior payment is resolved with finality in favor of a 
Participating Manufacturer where the disputed amount has been paid into the 
Disputed Payments Account pursuant to subsection (d)(8), the Independent 
Auditor sha1l instruct the Escrow Agent to transfer such amount to such 
Participating Manufacturer. 

(B) If information becomes available to the Independent Auditor not later than 
four years after a Payment Due Date showing that a Participating Manufacturer 
made an overpayment on such date, or if a dispute as to a prior payment is -
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resolved with finality in favor of a Participating Manufacturer where the 
disputed amount has been paid but not into the Disputed Payments Account, 
such Participating Manufacturer shall be entitled to a continuing 
dollar-for-dollar offset as follows: 

(i) offsets under this subsection (B) shall be applied only against 
eligible payments to be made by such Participating Manufacturer 
after the entitlement to the offset arises. The eligible payments 
shall be: in the case of offsets arising from payments under 
subsection IX(b) or lX(c)(\), subsequent payments under any of 
such subsections; in the case of offsets arising from payments 
under subsection IX( c )(2), subsequent payments under such 

. subsection or, if no subsequent payments are to be made under 
such subsection, subsequent payments under subsection IX(c)(I); 
in the case of offsets arising from payments under subsection 
IX(e), subsequent payments under such subsection or subsection 
IX( c); in the case of offsets arising from payments under 
subsection VI(c), subsequent payments under such subsection or, if 
no subsequent payments are to be made under such subsection, 
subsequent payments under any of subsection IX(c)(I), lX(c)(2) or 
IX( e); in the case of offsets arising from payments under 
subsection VIII(b), subsequent payments under such subsection or, 
if no subsequent payments are to be made under such subsection, 
subsequent payments under either subsection IX(c)(\) or IX(c)(2); 
in the case of offsets arising from payments under subsection 
VIII(c), subsequent payments under either subsection IX(c)(I) or 
IX( c )(2); and, in the case of offsets arising from payments under 
subsection IX(i), subsequent payments under such subsection . 

(ii) in the case of offsets to be applied against paYments under 
subsection lX(c), the offset to be applied shall be apportioned 
among the Settling States pro rata in proportion to their respective 
shares of such payments. 

(iii) the total amount of the offset to which a Participating 
Manufacturer shall be entitled shall be the full amount of the 
overpayment it made, together with interest calculated from the 
time of the overpayment to the Payment Due Date of the first 
eligible payment against which the offset may be applied. The 
applicable interest rate shall be the Prime Rate (except that, where 
the overpayment is the result of a Settling State's withholding of 
information as described in subsection (d)(5)(B), the applicable 
interest rate shall be that described in subsection IX(h)). 

(iv) an offset under this subsection (B) shall be applied up to the 
full amount of the Participating Manufacturer's share (in the case 
of payments due from Original Participating Manufacturers, 
determined as described in the first sentence of clause "Seventh" of 
subsection IXU) (or, in the case of payments pursuant to subsection 
IX(c), step D of such clause)) of the eligible payment in question, 
as such payment has been adjusted and reduced pursuant to clauses 
"First" through "Sixth" of subsection IX(j), to the extent each such 
clause is applicable to the payment in question. In the event that· 

• 

• 

the offset to which a Participating Manufacturer is entitled under • 
this subsection (B) would exceed such Participating 

. Manufacturer's share of the eligible payment against which it is 
being applied, the offset shall be the full amount of such 
Participating Manufacturer's share of such eligible payment and all 
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amounts not offset shall carry forward and be offset against 
subsequent eligible payments until all such amounts have been 
offset. 

U) PaYments After Applicable Condition. To the extent that a payment is made after the occurrence of 
all apphcable conditions for the disbursement of such payment to the payee(s) in question, the 
Independent Auditor shall instruct the Escrow. Agent to disburse such payment promptly following its 
deposit. 

XII. SETTLING STATES' RELEASE, DISCHARGE AND COVENANT 

(a) Release. 

(1) Upon the occurrence of State-Specific Finality in a Settling State, such Settling State 
shall absolutely and unconditionally release and forever discharge all Released Parties from 
all Released Claims that the Releasing Parties directly, indirectly, derivatively or in any 
other capacity ever had, now have, or hereafter can, shall or may have. 

(2) Notwithstanding the foregoing, this release and discharge shall not apply to any 
defendant in a lawsuit settled pursuant to this Agreement (other than a Participating 
Manufacturer) unless and until such defendant releases the Releasing Parties (and delivers 
to the Attorney General of the applicable Settling State a copy of such release) from any and 
all Claims of such defendant relating to the prosecution of such lawsuit. 

(3) Each Settling State (for itself and for the Releasing Parties) further covenants and agrees 
that it (and the Releasing Parties) shall not after the occurrence of State-Specific Finality sue 
or seek to establish civil liability against any Released Party based, in whole or in part, upon 
any ofthe Released Claims, and further agrees that such covenant and agreement shall be a 
complete defense to any such civil action or proceeding. 

(4) (A) Ea.ch Settling State (for itself and for the Releasing Parties) further agrees that, if a 
Released Claim by a Releasing Party against any person or entity that is not a Released 
Party (a "non-Released Party") results in or in any way gives rise to a claim-over (on any 
theory whatever other than a claim based on an express written indemnity agreement) by 
such non-Released Party against any Released Party (and such Released Party gives notice 
to the applicable Settling State within 30 days of the service of such claim-over (or within 
30 days after the MSA Execution Date, whichever is later) and prior to entry into any . 
settlement of such claim-over), the Releasing Party: (i) shall reduce or credit against any 
judgment or settlement such Releasing Party may obtain against such non-Released Party 
the full amount of any judgment or settlement such non-Released Party may obtain against 
the Released Party on such claim-over; and (ii) shall, as part of any settlement with such 
non-Released Party, obtain from such non-Released Party for the benefit of such Released 
Party a satisfaction in full of such non-Released Party's judgment or settlement against the 
Released Party. 

(B) Each Settling State further agrees that in the event that the provisions of subsection 
(4)(A) do not fully eliminate any and all liability of any Original Participating Manufacturer 
(or of any person or entity that is a Released Party by virtue of its relation to any Original 
Participating Manufacturer) with respect to claims-over (on any theory whatever other than 
a claim based on an express written indemnity agreement) by any non-Released Party to 
recover in whole or in part any liability (whether direct or indirect, or whether by way of 
settlement (to the extent that such Released Party has given notice to the applicable Settling 
State within 30 days of the service of such claim-over (or within 30 days after the MSA 
Execution Date, whichever is later) and prior to entry into any settlement of such 
claim-over), judgment or otherwise) of such noncReleased Party to any Releasing Party 
ansing out of any Released Claim, such Original Participating Manufacturer shall receive a 
continuing dollar-for-dollar offset for any amounts paid by such Original Participating 
Manufacturer (or by any person or entity that is a Released Party by virtue of its relation to 
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such Original Participating Manufacturer) on any such liability against such Original 
Participating Manufacturer's share (detennined as described in step E of clause "Seventh" 
of subsection lX(j)) of the applicable Settling State's Allocated Payment, up to the full • 
amount of such Original Participating Manufacturer's share of such Allocated Payment each 
year, until all such amounts paid on such liability have been offset. In the event that the 
offset under this subsection (4) with respect to a particular Settling State would in any given 
year exceed such Original Participating Manufacturer's share of such Settling State's 
Allocated Payment (as such share had been reduced by adjustment, if any, pursuant to the 
NPM Adjustment, and has been reduced by offsets, if any, pursuant to the offset for 
miscalculated or disputed payments, the Federal Tobacco Legislation Offset and the 
Litigating Releasing·Parties Offset): (i) the offset to which such Original Participating 
Manufacturer is entitled under this subsection in such year shall be the full amount of such 
Original Participating Manufacturer's share of such Allocated Payment; and (ii) all amounts 
not offset by reason of subsection (i) shall carry forward and be offset in the following 
year(s) until all such amounts have been offset. 

(C) Each Settling State further agrees that, subject to the provisions of section lX(i)(3), each 
Subsequent Participating Manufacturer shall be entitled to the offset described in .subsection 
(B) above to the extent that it (or any person or entity that is a Released Party by virtue of 
its relationship with such Subsequent Participating Manufacturer) has paid on liability that 
would give rise to an offset under such subsection if paid by an Original Participating 
Manufacturer. 

(5) This release and covenant shall not operate to interfere with a Settling State's ability to 
enforce as against any Participating Manufacturer the provisions of this Agreement, or with 
the Court's ability to enter the Consent Decree or to maintain continuing jurisdiction to 
enforce such Consent Decree pursuant to the terms thereof. Provided, however, that neither 
subsection Ill(a) or Ill(r) ofthis Agreement nor subsection V(A) or Vel) of the Consent 
Decree shall create a right to challenge the continuation, after the MSA Execution Date, of • 
any advertising content, claim or slogan (other than use of a Cartoon) that was not unlawful 
prior to the MSA Execution Date. 

(6) The Settling States do not purport to waive or release any claims on behalf ofindian 
tribes. 

(7) The Settling States do not waive or release any criminal liability based on federal, state 
or local law. 

(8) Notwithstanding the foregoing (and the definition of Released Parties), this release and 
covenant shall not apply to retailers, suppliers or distributors to the extent of any liability 
arising from the sale or distribution of Tobacco Products of, or the supply of component 
parts of Tobacco Products to, any non-Released Party. 

(A) Each Settling State (for itself and for the Releasing Parties) agrees that, if a 
claim by a Releasing Party against a retailer, supplier or distributor that would 
be a Released Claim but for the operation of the preceding sentence results in or 
in any way gives rise to a claim-over (on any theory whatever) by such retailer, 
supplier or distributor against any Released Party (and such Released Party 
gives notice to the applicable Settling State within 30 days of the service of 
such claim-over (or within 30 days after the MSA Execution Date, whichever is 
later) and prior to entry into any settlement of such claim-over), the Releasing 
Party: (i) shall reduce or credit against any judgment or settlement such 
Releasing Party may obtain against such retailer, supplier or distributor the full 
amount of any judgment or settlement such retailer, supplier or distributor may • 
obtain against the Released Party on such claim-over; and (ii) shall, as part of 
any settlement with such retailer, supplier or distributor, obtain from such 
retailer, supplier or distributor for the benefit of such Released Party a 
satisfaction in full of such retailer's, supplier's or distributor's judgment or 
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settlement against the Released Party . 

(8) Each Settling State further agrees that in the event that the provisions of 
subsection (8)(A) above do not fully eliminate any and all liability of any 
Original Participating Manufacturer (or any person or entity that is a Released 
Party by virtue of its relationship to an Original Participating Manufacturer) 
with respect to claims-over (on any theory'whatever) by any such retailer, 
supplier or distributor to recover in whole or in part any liability (whether direct 
or indirect, or whether by way of settlement (to the extent that such Released 
Party has given notice to the applicable Settling State within 30 days ofthe 
service of such claim-over (or within 30 days after the MSA Execution Date, 
whichever is later) and prior to entry into any settlement of such claim-over), 
judgment or otherwise) of such retailer, supplier or distributor to any Releasing 
Party arising out of any claim that would be a Released Claim but for the 
operation of the first sentence of this subsection (8), such Original Participating 
Manufacturer shall receive a continuing dollar-for-dollar offset for any amounts 
paid by such Original Participating Manufacturer (or by any person or entity 
that is a Released Party by virtue of its relation to such Original Participating 
Manufacturer) on any such liability against such Original Participating 
Manufacturer's share (determined as described in step E of clause "Seventh" of 
subsection IX(j» of the applicable Settling State's Allocated Payment, up to the 
full amount of such Original Participating Manufacturer's share of such 
Allocated Payment each year, until all such amounts paid on such liability have 
been offset. In the event that the offset under this subsection (8) with respect to 
a particular Settling State would in any given year exceed such Original 
Participating Manufacturer's share of such Settling State's Allocated Payment 
(as such share had been reduced by adjustment, if any, pursuant to the NPM 
Adjustment, and has been reduced by offsets, if any, pursuant to the offset for 
miscalculated or disputed payments, the Federal Tobacco Legislation Offset, 
the Litigating Releasing Parties Offset and the offset for claiins-over under 
SUbsection XII(a)(4)(B»: (i) the offset to which such Original Participating 
Manufacturer is entitled under this subsection in such year shall be the full 
amount of such Original Participating Manufacturer's share of such Allocated 
Payment; and (ii) all amounts not offset by reason of clause (i) shall carry 
forward and be offset in the following year(s) until all such amounts have been 
offset. . 

(C) Each Settling State further agrees that, subject to the provisions of 
subsection IX(i)(3), each Subsequent Participating Manufacturer shall be 
entitled to the offset described in subsection (B) above to the extent that it (or 
any person or entity that is a Released Party by virtue of its relationship with 
such Subsequent Participating Manufacturer) has paid on liability that w'ould 
give rise to an offset under such subsection if paid by an Original Participating 
Manufacturer. 

(9) Notwithstanding any provision oflaw, statutory or otherwise, which provides that a 
general release does not extend to claims which the creditor does not know or suspect to 
exist in its favor at the time of executing the release, which if known by it must have 
materially affected its settlement with the debtor, the releases set forth in this section XII 
release all Released Claims against the Released Parties, whether known or unknown, 
foreseen or unforeseen, suspected or unsuspected, that the Releasing Parties may have 
against the Released Parties, and the Releasing Parties understand and acknowledge the 
significance and consequences of waiver of any such provision and hereby assume full 
responsibility for any injuries, damages or losses that the Releasing Parties may incur. 

(b) Released Claims A~ainst Released Parties. If a Releasing Party (or any person or entity enumerated 
in subsection II(Pp), wIthout regard to the power of the Attorney General to release claims of such 
person or entity) nonetheless attempts to maintain a Released Claim against a Released Party, such 
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Released Party shall give written notice of such potential claim to the Attorney General of the applicable 
Settling State within 30 days of receiving notice of such potential claim (or within 30 days after the 
MSA Execution Date, whichever is later) (unless such potential claim is being maintained by such • 
Settling State). The Released Party may offer the release and covenant as a complete defense. Ifit is 
detennined at any point in such action that the release of such claim is unenforceable or invalid for any 
reason (including, but not limited to, lack of authority to release such claim), the following provisions 
shall apply: 

(I) The Released Party shall take all ordinary and reasonable measures to defend the action 
fully. The Released Party may settle or enter into a stipulated judgment with respect to the 
action at any time in its sole discretion, but in such event the offset described in subsection 
(b)(2) cir (b)(3) below shall apply only if the Released Party obtains the relevant Attorney 
General's consent to such settlement or stipulated judgment, which consent shall not be 
unreasonably withheld. The Released Party shall not be entitled to the offset described in 
subsection (b )(2) or (b )(3) below if such Released Party failed to take ordinary and 
reasonable measures to defend the action fully. 

(2) The following provisions shall apply where the Released Party is an Original 
Participating Manufacturer (or any person or entity that is a Released Party by virtue of its 
relationship with an Original Participating Manufacturer): 

(A) In the event of a settlement or stipulated judgment, the settlement or 
stipulated amount shall give rise to a continuing offset as such amount is 
actually paid against the full amount of such Original Participating 
Manufacturer's share (determined as described in step E of clause "Seventh" of 
subsection IX(j)) ofthe applicable Settling State's Allocated Payment until 
such time as the settlement or stipulated amount is fully credited on a 
dollar-for-dollar basis. 

(B) Judgments (other than a default judgment) against a Released Party in such 
an action shall, upon payment of such judgment, give rise to an immediate and 
continuing offset against the full amount of such Original Participating 
Manufacturer's share (determined as described in subsection (A)) of the 
applicable Settling State's Allocated Payment, until such time as the judgment 
is fully credited on a dollar-for-dollar basis. 

(C) Each Settling State reserves the right to intervene in such an action (unless 
such action was brought by the Settling State) to the extent authorized by 
applicable law in order to protect the Settling State's interest under this 
Agreement. Each Participating Manufacturer agrees not to oppose any such 
intervention. 

(D) In the event that the offset under this subsection (b )(2) with respect to a 
particular Settling State would in any given year exceed such Original 
Participating Manufacturer's share of such Settling State's Allocated Pqyment 
(as such share had been reduced by adjustment, if any, pursuant to the NPM 
Adjustment, and has been reduced by offsets, if any, pursuant to the Federal 
Tobacco Legislation Offset and the offset for miscalculated or disputed 
payments): (i) the offset to which such Original Participating Manufacturer is 
entitled under this subsection (2) in such year shall be the full amount of such 
Original Participating Manufacturer's share of such Allocated Payment; and 
(ii) all amounts not offset by reason of clause (i) shall carry forward and be 
offset in the following year(s) until all such amounts have been offset. 

(3) The following provisions shall apply where the Released Party is a Subsequent • 
Participating Manufacturer (or any person or entity that is a Released Party by virtue of its 
relationship with a Subsequent Participating Manufacturer): Subject to the provisions of 
subsection IX(i)(3), each Subsequent Participating Manufacturer shall be entitled to the 
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'offset as described in subsections (2)(A)-(C) above against payments it otherwise would 
owe under section IX(i) to the extent that it (or any person or entity that is a Released Party 
by virtue of its relationship with such Subsequent Participating Manufacturer) has paid on a 
settlement, stipulated judgment or judgment that would give rise to an offset under such 
subsections if paid by an Original Participating Manufacturer. 

XIII. CONSENT DECREES AND DISMISSAL OF CLAIMS 

(a) Within 10 days after the MSA Execution Date (or, as to any Settling State identified in the 
Additional States provision of Exhibit D, concurrently with the filing of its lawsuit), each Settling State 
and each Participating Manufacturer that is a party in any of the lawsuits identified in Exhibit D shall 
jointly move for a stay of all proceedings in such Settling State's lawsuit with respect to the Participating 
Manufacturers and all other Released Parties (except any proceeding seeking puplic disclosure of 
documents pursuant to subsection IV(b)). Such stay ofa Settling State's.lawsuit shall be dissolved upon 
the earlier of the occurrence of State-Specific Finality or termination of this Agreement with respect to 
such Settling State pursuant to subsection XVill(u){l). 

(b) Not later than December 11, 1998 (or, as to any Settling State identified in the Additional States 
provision of Exhibit D, concurrently with the filing of its lawsuit): 

(1) each Settling State that is a party to a lawsuit identified in Exhibit D and each 
. Participating Manufacturer will: 

(A) tender this Agreement to the Court in such Settling State for its approval; 
and 

(B) tender to the Court in such Settling State for entry a consent decree 
conforming to the model consent decree attached hereto as Exhibit L (revisions 
or changes to such model consent decree shall be limited to the extent required 
by state procedural requirements to reflect accurately the factual setting of the 
case in question, but shall not include any substantive revision to the duties or 
obligations of any Settling State or Participating Manufacturer, except by 
agreement of all Original Participating Manufacturers); and 

(2) each Settling State shall seek entry of an order of dismissal of claims dismissing with 
prejudice all claims against the Participating Manufacturers and any other Released Party in 

. such Settling State's action identified in Exhibit D. Provided, however, that the Settling 
State is not required to seek entry of such an order in such Settling State's action against 
such a Released Party (other than a Participating Manufacturer) unless and until such 
Released Party has released the Releasing Parties (and delivered to the Attorney General of 
such Settling State a copy of such release) (which release shall be effective upon the 
occurrence of State-Specific Finality in such Settling State, and shall recite that in the event 
this Agreement is terminated with respect to such Settling State pursuant to subsection 
XVUI(u)(\) the Released Party agrees that the order of dismissal shall be null and void and 
of no effect) from any and all Claims of such Released Party relating to the prosecution of 
such action as provided in subsection XII(a)(2). 

XIV. PARTICIPATING MANUFACTURERS' DISMISSAL OF RELATED 
LAWSUITS 

(a) Upon State-Specific Finality in a Settling State, each Participating Manufacturer will dismiss without 
prejudice (and without costs and fees) the lawsuit(s) listed in Exhibit M pending in such Settling State in 
which the Participating Manufacturer is a plaintiff. Within 10 days after the MSA Execution Date, each 
Participating Manufacturer and each Settling State that is a party in any of the lawsuits listed in Exhibit 
M shall jointly move for a stay of all proceedings in such lawsuit. Such stay of a lawsuit against a 
Settling State shall be' di~solved upon the earlier of the occurrence of State-Specific Finality in such 
Settling State or termindtion of this Agreement with respect to such Settling State pursuant to subsection 
XVUI(u)(\ ). 
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(b) Upon State-Specific Finality in a Settling State, each Participating Manufacturer will release and 
discharge any and all monetary Claims against such Settling State and any of such Settling State's • 
officers, employees, agents, administrators, representatives, officials acting in their official capacity, 
agencies, departments, commissions, divisions and counsel relating to or in connection with the 
lawsuit(s) commenced by the Attorney General of such Settling State identified in Exhibit D. 

(c) Upon State-Specific Finality in a Settling State, each Participating Manufacturer will release and 
discharge any and all monetary Claims against all subdivisions (political or otherwise, including, but not 
limited to, municipalities, counties, parishes, villages, unincorporated districts and hospital districts) of 
such Settling State, and any of their officers, employees, agents, administrators, representatives, officials 
acting in their official capacity, agencies, departments, commissions, divisions and counsel arising out of 

. Claims that have been waived and released with continuing full force and effect pursuant to section XII 
of this Agreement. 

XV. VOLUNTARY ACT OF THE PARTIES 

The Settling States and the Participating Manufacturers acknowledge and agree that this Agreement is 
voluntarily entered into by each Settling State and each Participating Manufacturer as the result of 
arm's-length negotiations, and each Settling State and each Participating Manufacturer was represented 
by counsel in deciding to enter into this Agreement. Each Participating Manufacturer further 
acknowledges that it understands that certain provisions of this Agreement may require it to act or 
refrain from acting in a manner that could otherwise give rise to state or federal constitutional challenges 
and that, by voluntarily consenting to this Agreement, it (and the Tobacco-Related Organizations (or any 
trade associations formed or controlled by any Participating Manufacturer)) waives for purposes of 
performance of this Agreement any and all claims that the provisions of this Agreement violate the state 
or federal constitutions. Provided, however, that nothing in the foregoing shall constitute a waiver as to 
the entry of any court order (or any interpretation thereof) that would operate to limit the exercise of any 
constitutional right except to the extent of the restrictions, limitations or obligations expressly agreed to .. 
in this Agreement or the Consent Decree. .. 

XVI. CONSTRUCTION 

(a) No Settling State or Participating Manufacturer shall be considered the drafter of this Agreement or 
any Consent Decree, or any provision of either, for the purpose of any statute, case law or rule of 
interpretation or construction that would or might cause any provision to be construed against the 
drafter. 

(b) Nothingin this Agreement shall be construed as approval by the Settling States of any Participating 
Manufacturer's business organizations, operations, acts or practices, and no Participating Manufacturer 
may make any representation to the contrary. 

XVII. RECOVERY OF COSTS AND ATTORNEYS' FEES 

(a) The Original Participating Manufacturers agree that, with respect to any Settling State in which the 
Court has approved this Agreement and the Consent Decree, they shall severally reimburse the 
following "Governmental Entities": (1) the office ofthe Attorney General of such Settling State; (2) the 
office of the governmental prosecuting authority for any political subdivision of such Settling State with 
a lawsuit pending against any Participating Manufacturer as of July I, 1998 (as identified in Exhibit N) 
that has released such Settling State and such Participating Manufacturer( s) from any and all Released 
Claims (a "Litigating Political Subdivision"); and (3) other appropriate agencies of such Settling State . 
and such Litigating Political Subdivision, for reasonable costs and expenses incurred in connection with 
the litigation or resolution of claims asserted against the Participating Manufacturers in the actions set 
forth in Exhibits D, M and N; provided that such costs and expenses are of the same nature as costs and • 
expenses for which the Original Participating Manufacturers would reimburse their own counselor 
agents (but not including costs and expenses relating to lobbying activities). 

C 
(b) The Original Participating Manufacturers further agree severally to pay the Governmental Entities in 
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any Settling State in which State-Specific Finality has occurred an amount sufficient to compensate such 
Governmental Entities for time reasonably expended by attorneys and paralegals employed in such 
offices in connection with the litigation or resolution of claims asserted against or by the Participating 
Manufacturers in the actions identified in Exhibits D, M and N (but not including time relating to 
lobbying activities), such amount to be calculated based upon hourly rates equal to the market rate in 
such Settling State for private attorneys and paralegals of equivalent experience and seniority. 

(c) Such Governmental Entities seeking payment pursuant to subsection (a) andlor (b) shall provide the 
Original Participating Manufacturers with an appropriately documented statement of all costs, expenses 
and attorney and paralegal time for which payment is sought, and, solely with respect to payments 
sought pursuant to subsection (b), shall do so no earlier than the date on which State-Specific Finality 
occurs in such Settling State. All amounts to be paid pursuant to subsections (a) and (b) shall be subject 
to reasonable verification if requested by any Original Participating Manufacturer; provided, however, 
that nothing contained in this subsection (c) shall constitute, cause, or require the performance of any act 
that would constitute any waiver (in whole or in part) of any attorney-client privilege, work product 
protection or common interest/joint prosecution privilege. All such amounts to be paid pursuant to 
subsections (a) and (b) shall be subject to an aggregate cap of$150 million for all Settling States, shall 
be paid promptly following submission of the appropriate documentation (and the completion of any 
verification process), shall be paid separately and apart from any other amounts due pursuant to this 
Agreement, and shall be paid severally by each Original Participating Manufacturer according to its 
Relative Market Share. All amounts to be paid pursuant to subsection (b) shall be paid to such 
Governmental Entities in the order in which State-Specific Finality has occurred in such Settling States 
(subject to the $150 million aggregate cap). 

(d) The Original Participating Manufacturers agree that, upon the occurrence of State-Specific Finality 
in a Settling State, they will severally pay reasonable attorneys' fees to the private outside counsel, if 
any, retained by such Settling State (and each Litigating Political Subdivision, if any, within such 
Settling State) in connection with the respective actions identified in Exhibits D, M and N and who are 
designated in Exhibit S for each Settling State by the relevant Attorney General (and for each Litigating 
Political Subdivision, as later certified in writing to the Original Participating Manufacturers by the 
relevant governmental prosecuting authority of each Litigating Political Subdivision) as having been 
retained by and having represented such Settling State (or such Litigating Political Subdivision), in 
accordance with the terms described in the Model Fee Payment Agreement attached as Exhibit O. 

XVIII. MISCELLANEOUS 

(a) Effect of Current or Future Law. If any current or future law includes obligations or prohibitions 
applying to Tobacco Product Manufacturers related to any of the provisions of this Agreement, each 
Participating Manufacturer shall comply with this Agreement unless compliance with this Agreement 
would violate such law.' . 

(b) Limited Most-Favored Nation Provision. . 

(1) If any Participating Manufacturer enters into any future settlement agreement of other 
litigation comparable to any of the actions identificd in Exhibit D brought by a noncforeign 
governmental plaintiff other than the federal government ("Future Settlement Agreement"): 

(A) before October 1,2000, on overall terms more favorable to such 
governmental plaintiff than the overall terms of this Agreement (after due 
consideration of relevant differences in popUlation or other appropriate factors), 
then, unless a majority of the Settling States determines that the overall terms 
of the Future Settlement Agreement are not more favorable than the overall 
terms of this Agreement, the overall terms ofthis Agreement will be revised so 
that the Settling States will obtain treatment with respect to such Participating 
Manufacturer at least as relatively favorable as the overall terms provided to 
any such governmental plaintiff; provided, however, that as to economic terms 
this Agreement shall not be revised based on any such Future Settlement 
Agreement if such Future Settlement Agreement is entered into after: (i) the 
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impaneling of the jury (or, in the event of a non-jury trial, the commencement 
of trial) in such litigation or any severed or bifurcated portion thereof; or (ii) 
any court order or judicial determination relating to such litigation that (x) • 
grants judgment (in whole or in part) against such Participating Manufacturer; 
or (y) grants injunctive or other relief that affects the assets or on-going 
business activities of such Participating Manufacturer in a manner other than as 
expressly provided for in this Agreement; or 

(B) on or after October 1, 2000, on terms more favorable to such govemmental 
plaintiff than the terms of this Agreement (after due consideration of relevant 
differences in population or other appropriate factors), and such Future 
Settlement Agreement includes terms that provide for the implementation of 
non-economic tobacco-related public health measures different from those 
contained in this Agreement, then this Agreement shall be revised to include 
terms comparable to such non-economic terms, unless a majority of the Settling 
States elects against such revision. 

(2) If any Settling State resolves Claims against any Non-Participating Manufacturer after 
the MSA Execution Date comparable to any Released Claim, and such resolution includes 
overall terms that are more favorable to such Non-Participating Manufacturer than the terms 
of this Agreement (including, without limitation, any terms that relate to the marketing or 
distribution of Tobacco Products and any term that provides for a lower settlement cost on a 
per pack sold basis), then the overall terms ofthis Agreement will be revised so that the 
Original Participating Manufacturers will obtain, with respect to that Settling State, overall 
terms at least as relatively favorable (taking into account, among other things, all payments 
previously made by the Original Participating Manufacturers and the timing of any 
payments) as those obtained by such Non-Participating Manufacturer pursuant to such 
resolution of Claims. The foregoing shall include but not be limited: (a) to the treatment by • 
any Settling State of a Future Affiliate, as that term is defined in agreements between any of 
the Settling States and Brooke Group Ltd., Liggett & Myers Inc. andlor Liggett Group, Inc. 
("Liggett"), whether or not such Future Affiliate is merged with, or its operations combined 
with, Liggett or any Affiliate thereof; and (b) to any application of the terms of any such 
agreement (including any terms subsequently negotiated pursuant to any such agreement) to 
a brand of Cigarettes (or tobacco-related assets) as a result of the purchase by or sale to 
Liggett of such brand or assets or as a result of any combination of ownership among 
Liggett and any entity that manufactures Tobacco Products. Provided, however, that 
revision of this Agreement pursuant to this subsection (2) shall not be required by virtue of 
the subsequent entry into this Agreement by a Tobacco Product Manufacturer that has not 
become a Participating Manufacturer as of the MSA Execution Date. Notwithstanding the 
provisions of subsection XVIII(j), the provisions of this subsection XVIII(b )(2) may be 
waived by (and only by) unanimous agreement of the Original Participating Manufacturers. 

(3) The parties agree that if any term of this Agreement is revised pursuant to subsection 
(b )(1) or (b )(2) above and the substance of such term before it was revised was also a term of 
the Consent Decree, each affected Settling State and each affected Participating 
Manufacturer shall jointly move the Court to amend the Consent Decree to conform the 
terms of the Consent Decree to the revised terms of the Agreement. 

(4) If at any time any Settling State agrees to relieve, in any respect, any Participating 
Manufacturer's obligation to make the payments as provided in this Agreement, then, with 
respect to that Settling State, the terms of this Agreement shall be revised so that the other 
Participating Manufacturers receive terms as relatively favorable. 

(c) Transfer of Tobacco Brands. No Original Participating Manufacturer may sell or otherwise transfer • 
or permit the sale or transfer of any of its Cigarette brands, Brand Names, Cigarette product formulas or 
Cigarette businesses (other than a sale or transfer of Cigarette brands or Brand Names to be sold, product 
formulas to be used, or Cigarette businesses to be conducted, by the acquiror or transferee exclusively 
outside of the States) to any person or entity unless such person or entity is an Original Participating 
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Manufacturer or prior to the sale or acquisition agrees to assume the obligations of an Original 
Participating Manufacturer with respect to such Cigarette brands, Brand Names, Cigarette product 
formulas or businesses. No Participating Manufacturer may sell or otherwise transfer any of its Cigarette 
brands, Brand Names, Cigarette product formulas or Cigarette businesses (other than a sale or transfer of 
Cigarette brands or Brand Names to be sold, Cigarette product formulas to be used, or businesses to be 
conducted, by the acquiror or transferee exclusively outside of the States) to any person or entity unless 
such person or entity is or becomes prior to the sale or acquisition a Participating Manufacturer. In the 
event of any such sale or transfer of a Cigarette brand, Brand Name, Cigarette product formula or 
Cigarette business by a Participating Manufacturer to a person or entity that within 180 days prior to 
such sale or transfer was a Non-Participating Manufacturer, the Participating Manufacturer shall certify 
to the Settling States that it has determined that such person or entity has the capability to perform the 
obligations under this Agreement. Such certification shall not survive beyond one year following the 
date of any such transfer. Each Original Participating Manufacturer certifies and represents that, except 
as provided in Exhibit R, it (or a wholly owned Affiliate) exclusively owns and controls in the States the 
Brand Names of those Cigarettes that it currently manufactures for sale (or sells) in the States and that it 
has the capacity to enter into an effective agreement concerning the sale or transfer of such Brand Names 
pursuant to this subsection XVIll( c). Nothing in this Agreement is intended to create any right for a 
State to obtain any Cigarette product formula that it would not otherwise have under applicable law. 

(d) Payments in Settlement. All payments to be made by the Participating Manufacturers pursuant to this 
Agreement are in settlement of all ofthe Settling States' antitrust, consumer protection, common law 
negligence, statutory, common law and equitable claims for monetary, restitutionary, equitable and 
injunctive relief alleged by the Settling States with respect to the year of payment or earlier years,' except 
that no part of any payment under this Agreement is made in settlement of an actual or potential liability 
for a fine, penalty (civil or criminal) or enhanced damages or is the .cost of a tangible or intangible asset 
or other future benefit. 

(e) No Determination or Admission. This Agreement is not intended to be and shall not in any event be 
construed or deemed to be, or represented or caused to be represented as, an admission or concession or 
evidence of (1) any liability or any wrongdoing whatsoever on the part of any Released Party or that any 
Released Party has engaged in any ofthe activities barred by this Agreement; or (2) personal jurisdiction 
over any person or entity other than the Participating Manufacturers. Each Participating Manufacturer 
specifically disclaims and denies any liability or wrongdoing whatsoever with respect to the claims and 
allegations asserted against it by the Attorneys General of the Settling States and the Litigating Political 
Subdivisions. Each Participating Manufacturer has entered into this Agreement solely to avoid the 
further expense, inconvenience, burden and risk of litigation. 

(f) Non-Admissibility. The settlement negotiations resulting in this Agreement have been undertaken by 
the Setthng States and the Participating Manufacturers in good faith and for settlement purposes only, 
and no evidence of negotiations or discussions underlying this Agreement shall be offered or received in 
evidence in any action or proceeding for any purpose. Neither this Agreement nor any public 
discussions, public statements or public comments with respect to this Agreement by any Settling State 
or Participating Manufacturer or its agents shall be offered or received in evidence in any action or 
proceeding for any purpose other than in an action or proceeding arising under or relating to this 
Agreement. . 

(g) Representations of Parties. Each Settling State and each Participating Manufacturer hereby represents 
that this Agreement has been duly authorized and, upon execution, will constitute a valid and binding 
contractual obligation, enforceable in accordance with its terms, of each of them. The signatories hereto 
on behalf of their respective Settling States expressly represent and warrant that they have the authority 
to settle and release all Released Claims of their respective Settling States and any of their respective 
Settling States' past, present and future agents, officials acting in their official capacities, legal 
representatives, agencies, departments, commissions and divisions, and that such signatories are aware 
of no authority to the contrary. It is recognized that the Original Participating Manufacturers are relying 
on the foregoing representation and warranty in making the payments required by and in otherwise 
performing under this Agreement. The Original Participating Manufacturers shall have the right to 
terminate this Agreement pursuant to subsection XVIII(u) as to any Settling State as to which the 
foregoing representation and warranty is breached or not effectively given. 
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(h) Obligations Several, Not Joint. All obligations of the Participating Manufacturers pursuant to this 
Agreement (mciudmg, but not limited to, all payment obligations) are intended to be, and shall remain, • 
several and not joint. 

(i) Headings. The headings ofthe sections and subsections of this Agreement are not binding and are for 
reference only and do not limit, expand or otherwise affect the contents or meaning of this Agreement. 

(j) Amendment and Waiver. This Agreement may be amended by a written instrument executed by all 
Participatmg Manufacturers affected by the amendment and by all Settling States affected by the 
amendment. The terms of any such amendment shall not be enforceable in any Settling State that is not a 
signatory to such amendment. The waiver of any rights conferred hereunder shall be effective only if 
made by written instrument executed by the waiving party or parties. The waiver by any party of any 
breach ofthis Agreement shall not be deemed to be or construed as a waiver of any other breach, 
whether prior, subsequent or contemporaneous, nor shall such waiver be deemed to be or construed as a 
waiver by any other party. 

(k) Notices. All notices or other communications to any party to this Agreement shall be in writing 
(includmg, but not limited to, facsimile, telex, telecopy or similar writing) and shall be given at the 
addresses specified in Exhibit P (as it may be amended to reflect any additional Participating 
Manufacturer that becomes a party to this Agreement after the MSA Execution Date). Any Settling State 
or Participating Manufacturer may change or add the name and address of the persons designated to 
receive notice on its behalf by notice given (effective upon the giving of such notice) as provided in this 
subsection. 

(I) Cooperation. Each Settling State and each Participating Manufacturer agrees to use its best efforts 
and to cooperate with each other to cause this Agreement and the Consent Decrees to become effective, 
to obtain all necessary approvals, consents and authorizations, if any, and to execute all documents and 
to take such other action as may be appropriate in connection herewith. Consistent with the foregoing, • 
each Settling State and each Participating Manufacturer agrees that it will not directly or indirectly assist 
or encourage any challenge to this Agreement or any Consent Decree by any other person, and will 
support the integrity and enforcement of the terms of this Agreement and the Consent Decrees. Each 
Settling State shall use its best efforts to cause State-Specific Finality to occur as to such Settling State. 

(m) Designees to Discuss Disputes. Within 14 days after the MSA Execution Date, each Settling State's 
Attorney General and each Participating Manufacturer shall provide written notice of its designation of a 
senior representative to discuss with the other signatories to this Agreement any disputes and/or other 
issues that may arise with respect to this Agreement. Each Settling State's Attorney General shall 
p,ovide such notice of the name, address and telephone number of the person it has so designated to each 
Participating Manufacturer and to NAAG. Each farticipating Manufacturer shall provide such notice of 
the name, address and telephone number of the person it has so designated to each Settling State's 
Attorney General, to NAAG and to each other Participating Manufacturer. 

, 
(n) Governing Law. This Agreement (other than the Escrow Agreement) shall be governed by the laws 
of the relevant Settling State, without regard to the conflict oflaw rules of such Settling State. The 
Escrow Agreement shall be governed by the laws of the State in which the Escrow Court is located, 
without regard to the conflict of law rules of such State. 

a. Severability. 

(I) Sections VI, VII, IX, X, XI, XII, XIII, XIV, XVI, XVIII(b); (c), (d), (e), (t), (g), (h), (0), 
(P), (r), (s), (u), (w), (z), (bb), (dd), and Exhibits A, B, and E hereof ("Nonseverable 
Provisions") are not severable, except to the extent that severance of section VI is permitted 
by Settling States pursuant to subsection VI(i) hereof. The remaining terms of this • 
Agreement are severable, as set forth herein. 

(2) If a court materially modifies, renders unenforceable, or finds to be unlawful any of the 
Nonseverable Provisions, the NAAG executive committee shall select a team of Attorneys 
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General (the "Negotiating Team") to attempt to negotiate an equivalent or comparable 
substitute term or other appropriate credit or adjustment (a "Substitute Term") with the 
Original Participating Manufacturers. In the event that the court referred to in the preceding 

, sentence is located in a Settling State, the Negotiating Team shall include the Attorney 
General of such Settling State. The Original Participating Manufacturers shall have no 
obligation to agree to any Substitute Term. If any Original Participating Manufacturer does 
not agree to a Substitute Term, this Agreement shall be terminated in all Settling States 
affected by the court's ruling. The Negotiating Team shall submit any proposed Substitute 
Term negotiated by the Negotiating Team and agreed to by all of the Original Participating 
Manufacturers to the Attorneys General of all of the affected Settling States for their 
approval. If any affected Settling State does not approve the proposed Substitute Term, this 
Agreement in such Settling State shall be terminated. 

(3) If a court materially modifies, renders unenforceable, or finds to be unlawful any term of 
this Agreement other than a Nonseverable Provision: 

(A) The remaining terms of this Agreement shall remain in full force and effect. 

(B) Each Settling State whose rights or obligations under this Agreement are 
affected by the court's decision in question (the "Affected Settling State") and 
the Participating Manufacturers agree to negotiate in good faith a Substitute 
Term. Any agreement on a Substitute Term reached between the Participating 
Manufacturers and the Affected Settling State shall not modify or amend the 
terms of this Agreement with regard to any other Settling State. 

(C) Ifthe Affected Settling State and the Participating Manufacturers are 
unable to agree on a Substitute Term, then they will submit the issue to 
non-binding mediation. If mediation fails to produce agreement to a Substitute 
Term, then that term shall be severed and the remainder of this Agreement shall 
remain in full force and effect. 

(4) If a court materially modifies, renders unenforceable, or [mds to be unlawful any portion 
of any provision of this Agreement, the remaining portions of such provision shall be 
unenforceable with respect to the affected Settling State unless a Substitute Term is arrived 
at pursuant to subsection (0)(2) or (0)(3) hereof, whichever is applicable. 

(P) Intended Beneficiaries. No portion of this Agreement shall provide any rights to, or be enforceable 
by, any person or entlty that is not a Settling State or a Released Party. No Settling State may assign or 
otherwise convey any right to enforce any provision of this Agreement. 

(q) Counterparts. This Agreement may be executed in counterparts. Facsimile or photocopied signatures 
shall be considered as valid signatures as of the date affixed, although the original signature pages shall 
thereafter be appended. 

(r) Applicability. The obligations and duties of each Participating Manufacturer set forth herein are 
applicable only to actions taken (or omitted to be taken) within the States. This subsection (r) shall not 
be construed as extending the territorial scope of any obligation or duty set forth herein whose scope is 
otherwise limited by the terms hereof. 

(s) Preservation of Privilege. Nothing contained in this Agreement or any Consent Decree, and no act 
required to be performed pursuant to this Agreement or any Consent Decree, is intended to constitute, 
cause or effect any waiver (in whole or in part) of any attorney-client privilege, work product protection 
or common interest/joint defense privilege, and each Settling State and each Participating Manufacturer 
agrees that it shall not make or cause to be made in any forum any assertion to the contrary. 

(t) Non-Release. Except as otherwise specifically provided in this Agreement, nothing in this Agreement 
shall limIt, prejudice or otherwise interfere with the rights of any Settling State or any Participating 
Manufacturer to pursue any and all rights and remedies it may have against any Non-Participating 
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Manufacturer or other non-Released Party. 

(u) Termination. 

(I) Unless otherwise agreed to by each of the Original Participating Manufacturers and the 
Settling State in question, in the event that (A) State-Specific Finality in a Settling State 
does not occur in such Settling State on or before December 31, 2001; or (B) this 
Agreement or the Consent Decree has been disapproved by the Court (or, in the event of an 
appeal from or review of a decision of the Court to approve this Agreement and the Consent 
Decree, by the court hearing such appeal or conducting such review), and the time to Appeal 
from such disapproval has expired, or, in the event of an Appeal from such disapproval, the 
Appeal has been dismissed or the disapproval has been affirmed by the court of last resort to 
which such Appeal has been taken and such dismissal or disapproval has become no longer 
subject to further Appeal (including, without limitation, review by the United States 
Supreme Court); or (C) this Agreement is terminated in a Settling State for whatever reason 
(including, but not limited to, pursuant to subsection XVIII( 0) of this Agreement), then this 
Agreement and all of its terms (except for the non-admissibility provisions hereof, which 
shall continue in full force and effect) shall be canceled and terminated with respect to such 
Settling State, and it and all orders issued by the courts in such Settling State pursuant 
hereto shall become null and void and of no effect. 

(2) If this Agreement is terminated with respect to a Settling State for whatever reason, then 
(A) the applicable statute of limitation or any similar time requirement shall be tolled from 
the date such Settling State signed this Agreement until the later of the time permitted by 
applicable law or for one year from the date of such termination, with the effect that the 
parties shall be in the same position with respect to the statute of limitation as they were at 
the time such Settling State filed its action, and (B) the parties shall jointly move the Court 
for an order reinstating the actions and claims dismissed pursuant to sections XIII and XIV 
hereof, with the effect that the parties shall be in the same position with respect to those 
actions and claims as they were at the time the action or claim was stayed or dismissed. 

(v) Freedom of Information Requests. Upon the occurrence of State-Specific Finality in a Settling State, 
each PartiCipating Manufacturer will withdraw in writing any and all requests for information, 
administrative applications, and proceedings brought or caused to be brought by such Participating 
Manufacturer pursuant to such Settling State's freedom of information law relating to the subj ect matter 
of the lawsuits identified in Exhibit D. 

(w) Bankruptcy. The following provisions shall apply if a Participating Manufacturer both enters 
Bankruptcy and at any time thereafter is not timely performing its financial obligations as required under 
this Agreement: 

(1) In the event that both a number of Settling States equal to at least 75% of the total 
number of Settling States and Settling States having aggregate Allocable Shares equal to at 
least 75% of the total aggregate Allocable Shares assigned to all Settling States deem (by 
written notice to the ParticijJating Manufacturers other than the bankrupt Participating 
Manufacturer) that the financial obligations of this Agreement have been terminated and 
rendered null and void as to such bankrupt Participating Manufacturer (except as provided 
in subsection (A) below) due to a material breach by such Participating Manufacturer, 
whereupon, with respect to all Settling States: 

(A) all agreements, all concessions, all reductions of Releasing Parties' Claims, 
and all releases and covenants not to sue, contained in this Agreement shall be 
null and void as to such Participating Manufacturer. Provided, however, that 

• 

• 

(i) all reductions of Releasing Parties' Claims, and all releases and covenants • 
not to sue, contained in this Agreement shall remain in full force and effect as 
to all persons or entities (other than the bankrupt Participating Manufacturer 
itself or any person or entity that, as a result of the Bankruptcy, obtains 
domestic tobacco assets of such Participating Manufacturer (unless such person 

56 of 133 11/22/98 3:22 PM 



msa.ts 

• 

• 
o 

57 of 133 

http://www.naag.org/settle.htrn 

or entity is itself a Participating Manufacturer» who (but for the first sentcnce 
of this subsection (A» would otherwise be Released Parties by virtue oftheir 
relationship with the bankrupt Participating Manufacturer; and (ii) in the event 
a Settling State asserts any Released Claim against a bankrupt Participating 
Manufacturer after the termination of this Agreement with respect to such 
Participating Manufacturer as described in this subsection (I) and receives a 
judgment, settlement or distribution arising from such Released Claim, then the 
amount of any payments such Settling State has previously received from such 
Participating Manufacturer under this Agreement shall be applied against the 
amount of any such judgment, settlement or distribution (provided that in no 
event shall such Settling State be required to refund any payments previously 
received from such Participating Manufacturer pursuant to this Agreement); 

(B) the Settling States shall have the right to assert any and all claims against 
such Participating Manufacturer in the Bankruptcy or otherwise without regard 
to any limits otherwise provided in this Agreement (subject to any and all 
defenses against such claims); . 

(C) the Settling States may exercise all rights provided under the federal 
Bankruptcy Code (or other applicable bankruptcy law) with respect to their 
Claims against such Participating Manufacturer, including the right to initiate 
and complete police and regulatory actions against such Participating 
Manufacturer pursuant to the exceptions to the automatic stay set forth in 
section 362(b) of the Bankruptcy Code (provided, however, that such 
Participating Manufacturer may contest whether the Settling State's action 
constitutes a police and regulatory action); and 

(D) to the extent that any Settling State is pursuing a police and regulatory 
action against such Participating Manufacturer as described in subsection 
(1)(C),such Participating Manufacturer shall not request or support a request 
that the Bankruptcy court utilize the authority provided under section 105 of the 
Bankruptcy Code to impose a discretionary stay on the Settling State's action. 
The Participating Manufacturers further agree that they will not request, seek or 
support relief from the terms of this Agreement in any proceeding before any 
court ofIaw (including the federal bankruptcy courts) or an administrative 
agency or through legislative action, including (without limitation) by way of 
joinder in or consent to or acquiescence in any such pleading or instrument 
filed by another. 

(2) Whether or not the Settling States exercise the option set forth in subsection (I) (and 
whether or not such option, if exercised, is valid and enforceable): 

(A) In the event that the bankrupt Participating Manufacturer is an Original 
Participating Manufacturer, such Participating Manufacturer shall continue to 
be treated as ali Original Participating Manufacturer for all purposes under this 
Agreement except (i) such Participating Manufacturer shall be treated as a 
Non-Participating Manufacturer (and not as an Original Participating 
Manufacturer or Participating Manufacturer) for all purposes with respect to 
.subsections IX(d)(I), IX(d)(2) and IX(d)(3) (including, but not limited to, that 
the Market Share of such Participating Manufacturer shall not be included in 
Base Aggregate Participating Manufacturer Market Share or Actual Aggregate 
Participating Manufacturer Market Share, and that such Participating 
Manufacturer's volume shall not be included for any purpose under subsection 
IX(d)(J)(D»; (ii) such Participating Manufacturer's Market Share shall not be 
included as that of a Participating Manufacturer for the purpose of determining 
whether the trigger percentage specified in subsection IX(e) has been achieved 
(provided that such Participating Manufacturer shall be treated as an Original 
Participating Manufacturer for all other purposes with respect to such 
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subsection); (iii) for purposes of subsection (B)(iii) of Exhibit E, such 
Participating Manufacturer shall continue to be treated as an Original 
Participating Manufacturer, but its operating income shall be recalculated by • 
the Independent Auditor to reflect what such income would have been had such 
Participating Manufacturer made the payments that would have been due under 
this Agreement but for the Bankruptcy; (iv) for purposes of subsection 
XVIII( c), such Participating Manufacturer shall not be treated as an Original 
Participating Manufacturer or as a Participating Manufacturer to the extent that 
after entry into Bankruptcy it becomes the acquiror or transferee of Cigarette 
brands, Brand Names, Cigarette product formulas or Cigarette businesses of 
any Participating Manufacturer (provided that such Participating Manufacturer 
shall continue to be treated as an Original Participating Manufacturer and 
Participating Manufacturer for all other purposes under such subsection); and 
(v) as to any action that by the express terms of this Agreement requires the 
unanimous agreement of all Original Participating Manufacturers. 

(B) In the event that the bankrupt Participating Manufacturer is a Subsequent 
Participating Manufacturer, such Participating Manufacturer shall continue to 
be treated as a Subsequent Participating Manufacturer for all purposes under 
this Agreement except (i) such Participating Manufacturer shall be treated as a 
Non-Participating Manufacturer (and not as a Subsequent Participating 
Manufacturer or Participating Manufacturer) for all purposes with respect to 
subsections !X(d)(l), (d)(2) and (d)(4) (including, but not limited to, that the 
Market Share of such Participating Manufacturer shall not be included in Base 
Aggregate Participating Manufacturer Market Share or Actual Aggregate 
Participating Manufacturer Market Share, and that such Participating 
Manufacturer's volume shall not be included for any purpose under subsection 
IX(d)(I)(D)); (ii) such Participating Manufacturer's Market Share shall not be 
included as that of a Participating Manufacturer for the purpose of detennining _ 
whether the trigger percentage specified in subsection !X( e) has been achieved _ 
(provided that such Participating Manufacturer shall be treated as a Subsequent 
Participating Manufacturer for all other purposes with respect to such 
subsection); and (iii) for purposes of subsection XVIII(c), such Participating 
Manufacturer shall not be treated as a Subsequent Participating Manufacturer or 
as a Participating Manufacturer to the extent that after entry into Bankruptcy it 
becomes the acquiror or transferee of Cigarette brands, Brand Names, Cigarette 
product formulas or Cigarette businesses of any Participating Manufacturer 
(provided that such Participating Manufacturer shall continue to be treated as a 
Subsequent Participating Manufacturer and Participating Manufacturer for all 
other purposes under such subsection). 

(C) Revision of this Agreement pursuant to subsection XVIII(b )(2) shall not be 
required by virtue of any resolution on an involuntary basis in the Bankruptcy 
of Claims against the bankrupt Participating Manufacturer. 

(x) Notice of Material Transfers. Each Participating Manufacturer shall provide notice to each Settling 
State at least 20 days before consummating a sale, transfer of title or other disposition, in one transaction 
or series of related transactions, of assets having a fair market value equal to five percent or more 
(determined in accordance with United States generally accepted accounting principles) of the 
consolidated assets of such Participating Manufacturer. 

(y) Entire Agreement. This Agreement (together with any agreements expressly contemplated hereby 
and any other contemporaneous written agreements) embodies the entire agreement and understanding 
between and among the Settling States and the Participating Manufacturers relating to the subject matter • 
hereof and supersedes (I) all prior agreements and understandings relating to such subject matter, 
whether written or oral, and (2) all purportedly contemporaneous oral agreements and understandings 
relating to such subject matter. 
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(z) Business Days. Any obligation hereunder that, under the terms of this Agreement, is to be performed 
on a day that is not a Business Day shall be performed on the first Business Day thereafter. .. 

(aa) Subsequent Signatories. With respect to a Tobacco Product Manufacturer that signs this Agreement 
after the MSA ExecutIOn Date, the timing of obligations under this Agreement (other than payment 
obligations, which shall be governed by subsection H(jj)) shall be negotiated to provide for the 
institution of such obligations on a schedule not more favorable to such subsequent signatory than that 
applicable to the Original Participating Manufacturers. 

(bb) Decimal Places. Any figure or percentage referred to in this Agreement shall be carried to seven 
decimal places. 

(cc) Regulatory Authority. Nothing in section III of this Agreement is intended to affect the legislative 
or regulatory authority of any local or State government. . 

(dd) Successors. In the event that a Participating Manufacturer ceases selling a brand of Tobacco 
Products in the States that such Participating Manufacturer owned in the States prior to July I, 1998, and 
an Affiliate of such Participating Manufacturer thereafter and after the MSA Execution Date 
intentionally sells such brand in the States, such Affiliate shall be considered to be the successor of such 
Participating Manufacturer with respect to such brand. Performance by any such successor of the 
obligations under this Agreement with respect to the sales of such brand shall be subject to court-ordered 
specific performance. 

(ee) Export Packaging. Each Participating Manufacturer shall place a visible indication on each pack of 
Cigarettes it manufactures for sale outside of the fifty United States and the District of Columbia that 
distinguishes such pack from packs of Cigarettes it manufactures for sale in the fifty United States and 
the District of Columbia. 

(ft) Actions Within Geographic Boundaries of Settling States. To the extent that any provision of this 
Agreement expressly prohibits, restricts, or requires any actJon to be taken "within" any Settling State or 
the Settling States, the relevant prohibition, restriction, or requirement applies within the geographic 
boundaries of the applicable Settling State or Settling States, including, but not limited to, Indian 
country or Indian trust land within such geographic boundaries. 

(gg) Notice to Affiliates. Each Participating Manufacturer shall give notice of this Agreement to each of 
its Affiliates. 

IN WITNESS WHEREOF, each Settling State and each Participating Manufacturer, through their fully 
authorized representatives, have agreed to this Agreement. 
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STATE OF ALABAMA 

By: 
Fob James, Jr. 
Governor 

Date: _______ _ 

By: 
Bill Pryor 
Attorney General 

Date: _______ _ 

STATE OF ALASKA 

By: 
Bruce M. Botelho 
Attorney General 

Date: _______ _ 
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AMERICAN SAMOA 

By: 
Tauese P. Sunia 
Governor 

Date: _______ _ 

By: 
Toetagata Albert Mailo 
Attorney General 

Date: _______ _ 

STATE OF ARIZONA 

By: 
Grant Woods 
Attorney General 

Date: _______ _ 

By: 
John H. Kelley 
Director 
Arizona Health Care Cost 
Containment System 

Date: _______ _ 
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STATE OF ARKANSAS 

By: 
Winston Bryant 
Attorney General 

Date: --------

STATE OF CALIFORNIA 

By: 
Daniel E. Lungren 
Attorney General 

Date: _______ _ 

By: 
Kimberly Belshe 
Director 
California Department of Health Services 

Date: _______ _ 

STATE OF COLORADO 

By: 
Gale A. Norton 
Attorney General 

Date: _______ _ 
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STATE OF CONNECTICUT 

By: 
Richard Blumenthal 
Attorney General 

Date: _______ _ 

STATE OF DELAWARE 

By: 
M. Jane Brady 
Attorney General 

Date: _______ _ 

DISTRICT OF COLUMBIA 

By: 
John M. Ferren 
Corporation Counsel 

Date: _______ _ 

By: 
Marion Barry, Jr. 
Mayor 

Date: _______ _ 
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STATE OF GEORGIA 

By: 
Zen Miller 
Governor 

Date: _______ _ 

By: 
Thurbert E. Baker 
Attorney General 

Date: --------

GUAM 

By: 
Carl T.C. Gutierrez 
Governor 

Date: _______ _ 

By: 
Gus Diaz 
Acting Attorney General 

Date: _______ _ 
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• STATE OF HAWAII 

By: 
Margery S. Bronster 
Attorney General 

Date: _______ _ 

STATE OF IDAHO 

By: 
Alan G. Lance 

• Attorney General 

• 
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Date: _______ _ 

STATE OF ILLINOIS 

By: 
Jim Ryan 
Attorney General 

Date: _______ _ 
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STATE OF INDIANA 

By: . 
Frank L. O'Bannon 
Governor 

Date: _______ _ 

By: 
Jeffrey A. Modisett 
Attorney General 

Date: _______ _ 

STATE OF IOWA 

By: 
Tom Miller 
Attorney General 

Date: _______ _ 

STATE OF KANSAS 

By: 
Carla J. Stovall 
Attorney General 

Date: _______ _ 
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COMMONWEALTH OF KENTUCKY 

By: 
Albert Benjamin "Ben" Chandler III 
Attorney General 

Date: _______ _ 

STATE OF LOUISIANA 

By: 
Richard P. Ieyoub 
Attorney General 

Date: _______ _ 

STATEOFMAINE 

By: 
Andrew Ketterer 
Attorney General 

Date: _______ -
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STATE OF MARYLAND 

By: 
J. Joseph Curran, Jr. 
Attorney General 

Date: _______ _ 

COMMONWEALTH OF MASSACHUSETTS 

By: 
Scott Harshbarger 
Attorney General 

Date: _______ _ 

STATE OF MICmGAN 

By: 
Frank J. Kelley 
Attorney General 

Date: _______ _ 
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STATE OF MISSOURI 

By: 
Jeremiah W. (Jay) Nixon 
Attorney General 

Date: _______ _ 

STATE OF MONTANA 

By: 
Joseph P. Mazurek 
Attorney General 

Date: _______ _ 

STATE OF NEBRASKA 

By: 
Don Stenberg 
Attorney General 

Date: _______ _ 
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STATE OF NEVADA 

By: 
Frankie Sue Del Papa 
Attorney General 

Date: _______ _ 

STATE OF NEW HAMPSHIRE 

By: 
Philip T. McLaughlin 
Attorney General 

Date: _______ _ 

STATE OF NEW JERSEY 

By: 
Peter Vemiero 
Attorney General 

Date: _______ _ 
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STATE OF NEW MEXICO 

By: 
Tom Udall 
Attorney General 

Date: _______ _ 

STATE OF NEW YORK 

By: 
Dennis C. Vacco 

- Attorney General 

Date: _______ _ 

STATE OF NORTH CAROLINA 

By: 
James B. Hunt 
Governor 

Date: _______ _ 

By: 
Michael F. Easley 
Attorney General 

• Date: _______ _ 
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STATE OF NORTH DAKOTA 

By: 
Heidi Heitkamp 
Attorney General 

Date: _______ _ 

NORTHERN MARIANA ISLANDS 

By: 
Sally Pfund 
(Acting) Attorney General 

Date: _______ _ 

STATE OF OHIO 

By: 
Betty D. Montgomery 
Attorney General 

Date: _______ _ 
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STATE OF OKLAHOMA 

By: 
W.A. Drew Edmondson 
Attorney General 

Date: _______ _ 

STATE OF OREGON 

By: 
Hardy Myers 
Attorney General 

Date: _______ _ 

COMMONWEALTH OF PENNSYLVANIA 

By: 
Mike Fisher 
Attorney General 

Date: --------

http://www.naag.orglsettle.hlm 
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COMMONWEALTH OF PUERTO RICO 

By: 
Jose A. Fuentes-Agostini 
Attorney General 

Date: _______ _ 

STATE OF RHODE ISLAND 

By: 
Jeffrey B. Pine 
Attorney General 

Date: _______ _ 

STATE OF SOUTH CAROLINA 

By: 
Charlie Condon 
Attorney General 

Date: _______ _ 
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STATE OF SOUTH DAKOTA 

By: 
William J. Janklow 
Governor 

Date:. _______ _ 

By: 
Mark Barnett 
Attorney General 

Date: _______ _ 

STATE OF TENNESSEE 

By: 
John Knox Walkup 
Attorney General 

Date: _______ _ 

STATE OF UTAH 

By: 
Jan Graham 
Attorney General 

Date: _______ _ 
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STATE OF VERMONT 

/ 

By: 
William H. Sorrell 
Attorney General 

Date: _______ _ 

COMMONWEALTH OF VIRGINIA 

By: 
Mark L. Earley 
Attorney General 

Date: --------

THE VIRGIN ISLANDS OF THE UNITED 
STATES 

By: 
Julio A. Brady 
Attorney General 

Date: _______ _ 
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STATE OF WASHINGTON 

By: 
Christine O. Gregoire 
Attorney General 

Date: _______ _ 

STATE OF WEST VIRGINIA 

By: 
Darrell V. McGraw Jr. 
Attorney General 

Date: _______ _ 

STATE OF WISCONSIN 

By: 
Tommy G. Thompson 
Governor 

Date: _______ _ 

By: 
James E. Doyle 
Attorney General 

Date: _______ _ 
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STATE OF WYOMING 

By: 
Jim Geringer 
Governor 

Date: _______ _ 

By: 
William U. Hill 
Attorney General 

Date: _______ _ 

PHILIP MORRIS INCORPORATED 

By: 
Martin J. Barrington 
General Counsel 

Date: _______ _ 

By: 
Meyer G. Koplow 
Counsel 

Date: _______ _ 
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R.J. REYNOLDS TOBACCO COMPANY 

By: 
Charles A. Blixt 
Executive Vice President and 
General Counsel 

Date: _______ _ 

By: 
Arthur F. Golden 
Counsel 

Date: _______ _ 

BROWN & WILLIAMSON TOBACCO 
CORPORATION 

By: . 
F. Anthony Burke 
Vice President and General Counsel 

Date: _______ _ 

By: 
Stephen R. Patton 
Counsel 

Date: _______ _ 
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LOruLLARD TOBACCO COMPANY 

By: 
Ronald S. Milstein 
General Counsel 

Date: _______ _ 

By: 
Herbert M. Wachtell 
Counsel 

Date: _______ _ 

1 State 

1 Alabama 

1 Alaska 

I Arizona 

I Arkansas 

I California 

I Colorado 

I Connecticut 

:1 Delaware 

D.C. 

Florida 

Georgia 
I 
~I Hawaii 

illdaho 

:[ Illinois 

I Indiana 

I 

. 
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STATE ALLOCATION PERCENTAGES 

. ...... -.-.. . .. -.. _ •.•. _ .. 

II Percentage I 
111.6t61308% 

I 

I 

;1 0.3414187% 
I 

111.4738845% I 
II 0.8280661% J 
II 12.7639554% I 
II 1.3708614% I 
II 1.8565373% I 

. . . 

J 0.3954695% 

I 0.6071183% 
. 

il 0.0000000% I 
... 

;124544575% 
_ ... . 

:1 0.6018650% 

I 0.3632632% 

14.6542472% • I. 20398033~ 
.. 

I 
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I Iowa II 0.8696670% I 

• I Kansas II 
0.8336712% I 

I Kentucky Jt 1.7611586% I 
Louisiana II 2.2553531% ! 
Maine II 0.7693505% I 

.. 1 

Maryland 
II 

2.2604570% , .. . 

Massachusetts 
II 

4.0389790% 
I 

I 
Michigan 11 4.3519476% I 

I Minneso~ II 
0.0000000% I 

I Mississippi 
II 

0.0000000% 
I 

I Missouri II 
2.2746011% 

I 
I Montana II 

0.4247591% I , 
I Nebraska II 

0.59498]]% 
I 

I Nevada II 
0.6099351% I 

1 New Hampshire II 
0.6659340% 

I _ .. ---

I New Jersey 
II 

3.8669963% 
I 

I New Mexico II 
0.5963897% 

I • I New York II 
12.7620310% I 

I North Carolina II 
2.3322850% I 

I North Dakota 
II 

0.3660138% I 
I I Ohio II 

5.0375098% I 
I Oklahoma II 

1.0361370% '1 
I Oregon II 1.1476582% 

I 
I Pennsylvania 

II 
5.7468588% 

I 
I Rhode Island 11 0.7189054% I 
I South Carolina 111.1763519% i 

I 

t_ Sou~h.~ak"~~ __ ._ ...JI.~:3489~58~o._ ... _. 
I 

... --- .. _._ .. J 
1 Tennessee II 2.4408945% i 

I 

I Texas II 
0.0000000% I , 

I Utah II 0.4448869% I 

II Vennont 

.1 

110.4111851% 
, 
I • !I Virginia .11 2.0447451% 

I 
........... -.... -_ ......... 

il 
..... _ ............. --.... ---- .. .. 

i Washington 2.0532582% I , 
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, 0, 

I West ~~~ginia II 0.8864604% 
. I 

I Wisconsin II 2.0720390% 

I ,I 0.2483449% ;1 Wyoming 
.. . • 

I II 
I American Samoa II 0.0152170% ! 
I N. Mariana Isld. II 0.0084376% 

0 

I 
1 

I Guam II 0.0219371% I 
I U.S. Virgin Isld. \I 0.0173593% I 
I Puerto Rico 111.1212774% I , 

I II 
I , 

I Total 11100.0000000% I 
0 

EXHIBITB 

FORM OF ESCROW AGREEMENT 

This Escrow Agreement is entered into as of , 1998 by the undersigned State officials 
(on behalf of their respective Settling States), the undersigned Participating Manufacturers and 
_________ as escrow agent (the "Escrow Agent"). • 

WITNESSETH: 

WHEREAS, the Settling States and the Participating Manufacturers have entered into a settlement 
agreement entitled the "Master Settlement Agreement" (the "Agreement"); and 

WHEREAS, the Agreement requires the Settling States and the Participating Manufacturers to enter into 
this Escrow Agreement. 

NOW, THEREFORE, the parties hereto agree as follows: 

SECTION 1. Appointment of Escrow Agent. 

The Settling States and the Participating Manufacturers hereby appoint to 
serve as Escrow Agent under this Agreement on the terms and conditions set forth herein, and the 
Escrow Agent, by its execution hereof, hereby accepts such appointment and agrees to perform the 
duties and obligations of the Escrow Agent set forth herein. The Settling States and the Participating 
Manufacturers agree that the Escrow Agent appointed under the terms of this Escrow Agreement shall 
be the Escrow Agent as defined in, and for all purposes of, the Agreement. 

SECTION 2. Definitions. 

(a) Capitalized terms used in this Escrow Agreement and not otherwise defined herein shall have the 
meaning given to such terms in the Agreement. 

(b) "Escrow Court" means the court of the State of New York to which the Agreement is presented for • 
approval, or such other court as agreed to by the Original Participating Manufacturers and a majority of 
those Attorneys General who are both the Attorney General of a Settling State and a member of the 
NAAG executive committee at the time in question. 
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SECTION 3. Escrow and Accounts. 

(a) All funds received by the Escrow Agent pursuant to the terms of the Agreement shall be held and . 
disbursed in accordance with the terms of this Escrow Agreement. Such funds and any earnings thereon 
shall constitute the "Escrow" and shall be held by the Escrow Agent separate and apart from all other 
funds and accounts ofthe Escrow Agent, the Settling States and the Participating Manufacturers. 

(b) The Escrow Agent shall allocate the Escrow among the following separate accounts (each an 
"Account" and collectively the "Accounts"): 

Subsection VI(b) Account 
l 

Subsection VI(c) Account (First) 

Subsection VI(c) Account(Subsequent) 

Subsection VIII(b) Account 

Subsection VIII( c) Account 

Subsection IX(b) Account (First) 

Subsection IX(b) Account (Subsequent) 

Subsection IX(c)(l) Account 

Subsection IX(c)(2) Account 

Subsection IX( e) Account 

Disputed Payments Account 

State-Specific Accounts with respect to each Settling State in 
which State-Specific Finality occurs. 

(c) All amounts credited to an Account shall be retained in such Account until disbursed therefrom in 
accordance with the provisions ofthis Escrow Agreement pursuant to (i) written instructions from the 
Independent Auditor; or (ii) written instructions from all of the following: all of the Original 
Participating Manufacturers; all of the Subsequent Participating Manufacturers that contributed to such 
amounts in such Account; and all of the Settling States (collectively, the "Escrow Parties"). In the event 
of a conflict, instructions pursuant to clause (ii) shall govern over instructions pursuant to clause (i). 

(d) On the first Business Day after the date any payment is due under the Agreement, the Escrow Agent 
shall deliver to cach other Notice Party a written statement showing the amount of such payment (or 
indicating that no payment was made, if such is the case), the source of such payment, the Account or 
Accounts to which such payment has been credited, and the payment instructions received by the 
Escrow Agent from the Independent Auditor with respect to such payment. 

(e) The Escrow Agent shall comply with all payment instructions received from the Independent Auditor 
unless before 11:00 a.m. (New York City time) on the scheduled date of payment it receives written 
instructions to the contrary from all of the Escrow Parties, in which event it shall comply with such 
instructions. . 

(f) On the first Business Day after disbursing any funds from an Account, the Escrow Agent shall deliver 
to each other Notice Party a written statement showing the amount disbursed, the date of such 

. disbursement and the payee of the disbursed funds. 
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SECTION 4. Failure of Escrow Agent to Receive Instructions. 

In the event that the Escrow Agent fails to receive any written instructions contemplated by this Escrow • 
Agreement, the Escrow Agent shall be fully protected in refraining from taking any action required 
under any section of this Escrow Agreement other than Section 5 until such written instructions are 
received by the Escrow Agent. 

SECTION 5. Investment of Funds by Escrow Agent. 

The Escrow Agent shall invest and reinvest all amounts from time to time credited to the Accounts in 
either (i) direct obligations of, or obligations the principal and interest on which are unconditionally 
guaranteed by, the United States of America; (ii) repurchase agreements fully collateralized by securities 
described in clause (i) above; (iii) money market accounts maturing within 30 days of the acquisition 
thereof and issued by a bank or trust company organized under the laws of the United States of America 
or of any of the 50 States thereof (a "United States Bank") and having combined capital, surplus and 
undistributed profits in excess of $500,000,000; or (iv) demand deposits with any United States Bank 

. having combined capital, surplus and undistributed profits in excess of $500,000,000. To the extent 
practicable, monies credited to any Account shall be invested in such a manner so as to be available for 
use at the times when monies are expected to be disbursed by the Escrow Agent and charged to such 
Account. Obligations purchased as an investment of monies credited to any Account shall be deemed at 
all times to be a part of such Account and the income or interest eamed, profits realized or losses 
suffered with respect to such investments (including, without limitation, any penalty for any liquidation 
of an investment required to fund a disbursement to be charged to such Account), shall be credited or 
charged, as the case may be, to, such Account and shall be for the benefit of, or be borne by, the person 
or entity entitled to payment from such Account. In choosing among the investment options described in 
clauses (i) through (iv) above, the Escrow Agent shall comply with any instructions received from time 
to time from all of the Escrow Parties. In the absence of such instructions, the Escrow Agent shall invest 
such sums in accordance with clause (i) above. With respect to any amounts credited to a State-Specific 
Account, the Escrow Agent shall invest and reinvest all amounts credited to such Account in accordance • 
with the law ofthe applicable Settling State to the extent such law is inconsistent with this Section 5. 

SECTION 6. Substitute Form W-9; Qualified Settlement Fund. 

Each signatory to this Escrow Agreement shall provide the Escrow Agent with a correct taxpayer 
identification number on a substitute Form W-9 or ifit does not have such a number, a statement 
evidencing its status as an entity exempt from back-up withholding, within 30 days of the date hereof 
(and, ifit supplies a Form W-9, indicate thereon that it is not subject to backup withholding). The 
escrow established pursuant to this Escrow Agreement is intended to be treated as a Qualified Settlement 
Fund for federal tax purposes pursuant to Treas. Reg. § 1.468B-1. The Escrow Agent shall comply with 
all applicable tax filing, payment and reporting requirements, including, without limitation, those 
imposed under Treas. Reg. § 1.468B, and if requested to do so shall join in the making of the 
relation-back election under such regulation. 

SECTION 7. Duties and Liabilities of Escrow Agent. 

The Escrow Agent shall have no duty or obligation hereunder other than to take such specific actions as 
are required of it from time to time under the provisions of this Escrow Agreement, and it shall incur no 
liability hereunder or in connection herewith for anything whatsoever other than any liability resulting 
from its own gross negligence or willful misconduct. The Escrow Agent shall not be bound in any way 
by any agreement or contract between the Participating Manufacturers and the Settling States (whether 
or not the Escrow Agent has knowledge thereof) other than this Escrow Agreement, and the only duties 
and responsibilities of the Escrow Agent shall be the duties and obligations specifically set forth in this 
Escrow Agreement. 

SECTION 8. Indemnification of Escrow Agent. 

The Participating Manufacturers shall indemnify, hold harmless and defend the Escrow Agent from and 
against any and all losses, claims, liabilities and reasonable expenses, including the reasonable fees of its. 
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counsel, which it may suffer or incur in connection with the performance of its duties and obligations 
under this Escrow Agreement, except for those losses, claims, liabilities and expenses resulting solely 
and directly from its own gross negligence or willful misconduct. 

SECTION 9. Resignation of Escrow Agent. 

The Escrow Agent may resign at any time by giving written notice thereof to the other parties hereto, but 
such resignation shall not become effective until a successor Escrow Agent, selected by the Original 
Participating Manufacturers and the Settling States, shall have been appointed and shall have accepted 
such appointment in writing. If an instrument of acceptance by a successor Escrow Agent shall not have 
been delivered to the resigning Escrow Agent within 90 days after the giving of such notice of 
resignation, the resigning Escrow Agent may, at the expense of the Participating Manufacturers (to be 
shared according to their pro rata Market Shares), petition the Escrow Court for the appointment of a 
successor Escrow Agent. 

SECTION 10. Escrow Agent Fees and Expenses. 

The Participating Manufacturers shall pay to the Escrow Agent its fees as set forth in Appendix A hereto 
as amended from time to time by agreement of the Original Participating Manufacturers and the Escrow 
Agent The Participating Manufacturers shall pay to the Escrow Agent its reasonable fees and expenses, 
including all reasonable expenses, charges, counsel fees, and other disbursements incurred by it or by its 
attorneys, agents and employees in the performance of its duties and obligations under this Escrow 
Agreement. Such fees and expenses shall be shared by the Participating Manufacturers according to their 
pro rata Market Shares. 

SECTION 11. Notices. 

All notices, Written instructions or other communications to any party or other person hereunder shall be 
given in the same manner as, shall be given to the same person as, and shall be effective at the same time 
as provided in subsection XVIII(k) of the Agreement. 

SECTION 12. Setoff; Reimbursement. 

The Escrow Agent acknowledges that it shall not be entitled to set off against any funds in, or payable 
from, any Account to satisfy any liability of any Participating Manufacturer. Each Participating 
Manufacturer that pays more than its pro rata Market Share of any payment that is made by the 
Participating Manufacturers to the Escrow Agent pursuant to Section 8, 9 or 10 hereof shall be entitled 
to reimbursement of such excess from the other Participating Manufacturers according to their pro rata 
Market Shares of such excess. 

SECTION 13. Intended Beneficiaries; Successors. 

No persons or entities other than the Settling States, the Participating Manufacturers and the Escrow 
Agent are intended beneficiaries of this Escrow Agreement, and only the Settling States, the 
Participating Manufacturers and the Escrow Agent shall be entitled to enforce the terms of this Escrow 
Agreement. Pursuant to the Agreement, the Settling States have designated NAAG and the Foundation 
as recipients of certain payments; for all purposes of this Escrow Agreement, the Settling States shall be 
the beneficiaries of such payments entitled to enforce payment thereof. The provisions of this Escrow 
Agreement shall be binding upon and imlfe to the benefit of the parties hereto and, in the case of the 
Escrow Agent and Participating Manufacturers, their respective successors. Each reference herein to the 
Escrow Agent or to a Participating Manufacturer shall be construed as a reference to its successor, where 
applicable. 

• SECTION 14. Governing Law. 

This Escrow Agreement shall be construed in accordance with and governed by the laws of the State in 
which the Escrow Court is located, without regard to the conflicts of law rules of such state. 
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SECTION 15. Jurisdiction and Venue. 

The parties hereto irrevocably and unconditionally submit to the continuing exclusive jurisdiction of the • 
Escrow Court for purposes of any suit, action or proceeding seeking to interpret or enforce any provision 
of, or based on any right arising out of, this Escrow Agreement, and the parties hereto agree not to 
commence any such suit, action or proceeding except in the Escrow Court. The parties hereto hereby 
irrevocably and unconditionally waive any objection to the laying of venue of any such suit, action or 
proceeding in the Escrow Court and hereby further irrevocably waive and agree not to plead or claim in 
the Escrow Court that any such suit, action or proceeding has been brought in an inconvenient forum. 

SECTION 16. Amendments. 

This Escrow Agreement may be amended only by written instrument executed by all of the parties 
hereto that would be affected by the amendment. The waiver of any rights conferred hereunder shall be 
effective only if made in a written instrument executed by the waiving party. The waiver by any party of 
any breach of this Agreement shall not be deemed to be or construed as a waiver of any other breach, 
whether prior, subsequent or contemporaneous, of this Escrow Agreement, nor shall such waiver be 
deemed to be or construed as a waiver by any other party. 

SECTION 17. Counterparts. 

This Agreement may be signed in any number of counterparts, each of which shall be an original, with 
the same effect as if the signatures thereto and hereto were upon the same instrument. Delivery by 
facsimile of a signed counterpart shall be deemed delivery for purposes of acknowledging acceptance 
hereof; however, an original executed Escrow Agreement must promptly thereafter be delivered to each 
party. 

SECTION 18. Captions. 

The captions herein are included for convenience of reference only and shall be ignored in the 
construction and interpretation hereof. 

SECTION 19. Conditions to Effectiveness. 

This Escrow Agreement shall become effective when each party hereto shall have signed a counterpart 
hereof. The parties hereto agree to use their best efforts to seek an order of the Escrow Court approving, 
and retaining continuing jurisdiction over, the Escrow Agreement as soon as possible, and agree that 
such order shall relate back to, and be deemed effective as of, the date this Escrow Agreement became 
effective. 

SECTION 20. Address for Payments. 

Whenever funds are under the terms of this Escrow Agreement required to be disbursed to a Settling 
State, a Participating Manufacturer, NAAG or the Foundation, the Escrow Agent shall disburse such 
funds by wire transfer to the account specified by such payee by written notice delivered to all Notice 
Parties in accordance with Section II hereof at least five Business Days prior to the date of payment. 
Whenever funds are under the terms of this Escrow Agreement required to be disbursed to any other 
person or entity, the Escrow Agent shall disburse such funds to such account as shall have been specified 
in writing by the Independent Auditor for such payment at least five Business Days prior to the date of 
payment. 

SECTION 21. Reporting. 

The Escrow Agent shall provide such information and reporting with respect to the escrow as the 
Independent Auditor may from time to time request. 

IN WITNESS WHEREOF, the parties have executed this Escrow Agreement as of the day and year first 
hereinabove written. 

• 

• 
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[signature blocks] 

Appendix a 

Schednle Of Fees And Expenses 

exhibit C 

FORMULA FOR CALCULATING 
INFLATION ADJUSTMENTS 

(1) Any amount that, in any given year, is to be adjusted for inflation pursuant to this Exhibit (the '!Base 
Amount") shall be adjusted upward by adding to such Base Amount the Inflation Adjustment. 

(2) The Inflation Adjustment shall be calculated by multiplying the Base Amount by the Inflation 
Adjustment Percentage applicable in that year. , 

(3) The Inflation Adjustment Percentage applicable to payments due in the year 2000 shall be equal to 
the greater of3% or the CPI%. For example, if the Consumer Price Index for December 1999 (as 
released in January 2000) is 2% higher than the Consumer Price Index for December 1998 (as released 
in January 1999), then the CPI% with respect to a payment due in 2000 would be 2%. The Inflation 
Adjustment Percentage applicable in the year 2000 would thus be 3%. 

(4) The Inflation Adjustment Percentage applicable to payments due in any year after 2000 shall be 
calculated by applying each year the greater of 3% or the CPI% on the Inflation Adjustment Percentage 
applicable to payments due in the prior year. Continuing the example in subsection (3) above, if the 
CPI% with respect to a payment due in 2001 is 6%, then the Inflation Adjustment Percentage applicable 
in 2001 would be 9.1800000% (an additional 6% applied on the 3% Inflation Adjustment Percentage 
applicable in 2000), and if the CPI% with respect to a payment due in 2002 is 4%, then the Inflation 
Adjustment Percentage applicable in 2002 would be 13.5472000% (an additional 4% applied on the 
9.1800000% Inflation Adjustment Percentage applicable in 2001). . 

(5) "Consumer Price Index" means the Consumer Price Index for All Urban Consumers as published by 
the Bureau of Labor Statistics ofthe U.S. Department of Labor (or other similar measures agreed to by 
the Settling States and the Participating Manufacturers). 

, (6) The "CPI%" means the actual total percent change in the Consumer Price Index during the calendar 
year immediately preceding the year in which the payment in question is due. 

(7) Additional Examples. 

(A) Calculating the Inflation Adjustment Percentages: 
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Percentage to be 
, 

, 
applied on the I 

Hypothetical Inflation Adjustment I Inflation 
CPI% Percentage for the I Adjustment I 

I prior year (i.e., the Percentage I 

I 
greater of 3% or the I 

Payment I CPI%) I 
I 

Year 
11 

I 
-- J 3.0000000% 

.. , 

1
2000 I 2.4% 3.0% I 

I 

- .. 

1
2001 

1 

3.0% ,16.0900000% 
, 

2.1% -.J 
1

2002 
1 

3.5% 3.5% 119.8031500% I 
11

2003 
1 

3.5% 3.5% 13.6462603% 

2004 4.0% 4.0% 1118.1921107% I 
2005 2.2% 3.0% 121.7378740% I 

1
2006 I 1.6% 3.0% 125 .3900102% I 

I 

(B) Applying the Inflation Adjustment: 

1. Alabama 

Using the hypothetical Inflation Adjustment Percentages set forth 
in section (7)(A): 

-- the subsection IX(c)(I) base payment amount for 2002 of 
$6,500,000,000 as adjusted for inflation would equal 
$7,137,204,750; 

-- the subsection IX(c)(1) base payment amount for 2004 of 
$8,000,000,000 as adjusted for inflation would equal 
$9,455,368,856; 

-- the subsection IX(c)(I) base payment amount for 2006 of 
$8,000,000,000 as adjusted for inflation would equal 
$10,031,200,816. 

EXHIBITD 

LIST OF LAWSUITS 

Blaylock et al. v. American Tobacco Co. et af., 
Circuit Court, Montgomery County, No. CV-96-IS08-PR 

1. Alaska 
- State of Alaska v. Philip Morris, Inc., et af., Superior Court, First Judicial District of Juneau, No. 

IJU-97915 CI (Alaska) 

• 

• 

I. Arizona 
- State of Arizona v. American Tobacco Co., Inc., et af., Superior Court, Maricopa County, No. • 

CV-96-14769 (Ariz.) 
1. Arkansas 
- State of Arkansas v. The American Tobacco Co., Inc., et af., Chancery Court, 6th Division, Pulaski 
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County, No. IJ 97-2982 (Ark.) 
I. California 
- People 0/ the State of California et al. v. Philip Morris, Inc., et al., Superior Court, Sacramento 

County, No. 97-AS-30301 
1. Colorado . 
- State of Colorado et al., v. R.J. Reynolds Tobacco Co., et al., District Court, City and County of 

Denver, No. 97CV3432 (Colo.) 
1. Connecticut 
- State o/Connecticut v. Philip Morris, et al., Superior Court, Judicial District of Waterbury No. 

X02 CV96-Q148414S (Conn.) 
1. Geor ia 

tate 0 Georgia et al. v. Philip Morris, Inc., et al., Superior Court, Fulton County, No. CA 
E-61692 (Ga.) 

I. Hawaii 
- State of Hawaii v. Brown & Williamson Tobacco Corp., et al., Circuit Court, First Circuit, No. 

97-0441-01 (Haw.) 
I. Idaho 
- State of Idaho v. Philip Morris, Inc., et al., Fourth Judicial District, Ada County, No. CVOC 

9703239D (Idaho) 
1. Illinois 
- People of the State of Illinois v. Philip Morris et al., Circuit Court of Cook County, No. 

96-L13l46 (111.) . 
I. Indiana 
- State of Indiana v. Philip Morris, Inc., et al., Marion County Superior Court, No. 49D 

07-9702-CT-000236 (Ind.) 
1. Iowa 
- State of Iowa v. R.J. Reynolds Tobacco Company et al., Iowa District Court, Fifth Judicial 

District, Polk County, No. CL 71048 (Iowa) 
. I. Kansas 
- State of Kansas v. RJ Reynolds Tobacco Company, et aI., District Court of Shawnee County, 

Division 2, No. 96-CV -919 (Kan.) 
1. Louisiana . 
- Ieyoub Y. The American Tobacco Company, et aI., 14th Judicial District Court, Ca1casieu Parish, 

No. 96-1209 (La.) 
1. Maine 
- State of Maine v. Philip Morris, Inc., et al., Superior Court, Kennebec County, No. CV 97-134 

(Me.) 
1. Maryland 
- Maryland v. Philip Morris Incorporated, et al., Baltimore City Circuit Court, No. 

96-122017-CL211487 (Md.) 
I. Massachusetts 
- Commonwealth of Massachusetts v. Philip Morris Inc., et al., Middlesex Superior Court, No. 

95-7378 (Mass.) 
1: Michigan 

Kelley v. Philip Morris Incorporated, et aI., Ingham County Circuit Court~ 30th Judicial Circuit, 
No. 96-84281-CZ (Mich.) 

I. Missouri . 
- State of Missouri v. American Tobacco Co., Inc. et aI., Circuit Court, City of St. Louis, No. 

972-1465 (Mo.) 
1. Montana 
- State of Montana v. Philip Morris, Inc., et al., First Judicial Court, Lewis and Clark County, No. 

CDV 9700306-14 (Mont.) 
I. Nebraska 
- State 0/ Nebraska v. RJ Reynolds Tobacco Co., et al .. District Court, Lancaster County, No. 

573277 (Neb.) 
I. Nevada 
- Nevada v. Philip Morris, Incorporated, et al., Second Judicial Court, Washoe County, No. 
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CV97-03279 (Nev.) 
I. New Hampshire 

New Hampshire v. R.J. Reynolds, Tobacco Co., et aI., New Hampshire Superior Court, Merrimack 
County, No. 97-E-165 (N.H.) 

1. New Jerse 
State 0 New Jersey v. R.J. Reynolds Tobacco Company. et al .. Superior Court, Chancery 
Division, Middlesex County, No. C-254-96 (N.J.) 

1. New Mexico . 
State of New Mexico, v. The American Tobacco Co .. et al., First Judicial District Court, County of 
Santa Fe, No. SF-1235 c (N.M.) 

1. New York State 
- State of New York et al. v. Philip Morris, Inc., et al., Supreme Court of the State of New York, 

County of New York, No. 400361197 (N.Y.) 
1. Ohio 
- State of Ohio v. Philip Morris, Inc .. et aI., Court of Common Pleas, Franklin County, No. 

97CVH055 I 14 (Ohio) 
I. Oklahoma 
- State of Oklahoma, et al. v. R.J. Reynolds Tobacco Company. et al .. District Court, Cleveland 

County, No. CJ-96-1499-L (Okla.) 
.L Oregon 

State of Oregon v. The American Tobacco Co .• et al .. Circuit Court, Multnomah County, No. 
9706-04457 (Or.) 

.L Pennsylvania 
Commonwealth of Pennsylvania v. Philip Morris. Inc .• et al.. Court of Common Pleas, 
Philadelphia County, April Term 1997, No. 2443 

I. Puerto Rico 
- Rossei/o. et al. v. Brown & Williamson Tobacco Corporation. et al.. U.S. District Court, Puerto 

Rico, No. 97-1910JAF 
I. Rhode Island 
- State of Rhode Island v. American Tobacco Co .. et al .. Rhode Island Superior Court, Providence, 

No. 97-3058 (R.I.) 
1. South Carolina 

State of South Carolina v. Brown & Williamson Tobacco Corporation. et al.. Court of Common 
Pleas, Fifth Judicial Circuit, Richland County, No. 97-CP-40-1686 (S.C.) 

I. South Dakota 
- State of South Dakota. et al. v. Philip Morris. Inc .• et al .. Circuit Court, Hughes County, Sixth 

Judicial Circuit, No. 98-65 (S.D.) 
I. Utah 
- State of Utah v. RJ. Reynolds Tobacco Company, et al.. U.S. District Court, Central Division, No. 

96 CV 0829W (Utah) 
1. Vermont 
- State of Vermont v. Philip Morris. Inc .. et al., Chittenden Superior Court, Chittenden County, No. 

744-97 (Vt.) and 5816-98 (Vt.) 
I. Washington 
- State of Washington v. American Tobacco Co. Inc .. et al.. Superior Court of Washington, King 

County, No. 96-2-1505608SEA (Wash.) 
.L West Virginia 

McGraw, et al. v. The American Tobacco Company. et al.. Kanawha County Circuit Court, No. 
94-1707 (W. Va.) 

I. Wisconsin 
- State of Wisconsin v. Philip Morris Inc .. et al.. Circuit Court, Branch II, Dane County, No. 

97-CV-328 (Wis.) 

• 

• 
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EXHIBITE 

FORMULA FOR CALCULATING 
VOLUME ADJUSTMENTS 

Any amount that by the terms of the Master Settlement Agreement is to be adjusted pursuant to this 
Exhibit E (the "Applicable Base Payment") shall be adjusted in the following manner: 

(A) In the event the aggregate number of Cigarettes shipped in or to the fifty United States, 
the District of Columbia, and Puerto Rico by the Original Participating Manufacturers in the 
Applicable Year (as defined hereinbelow) (the "Actual Volume") is greater than-,-___ _ 
Cigarettes [figure being determined; to represent the aggregate number of Cigarettes 
shipped in or to the fifty United States, the District of Columbia, and Puerto Rico in 1997 
by those entities that were the Original Participating Manufacturers as of the MSA 
Execution Date (and any of their Affiliates that made such shipments in 1997 (as 
demonstrated by a certified statement of such Affiliates' shipments), and that do not 
continue to make such shipments after the MSA Execution Date because the responsibility 
for such shipments has been transferred to one of such Participating Manufacturers)] (the 
"Base Volume"), the Applicable Base Payment shall be multiplied by the ratio of the Actual 
Volume to the Base Volume. 

(B) In the event the Actual Volume is less than the Base Volume, 

i. The Applicable Base Payment shall be reduced by subtracting 
from it the amount equal to such Applicable Base Payment 
multiplied both by 0.98 and by the result of (i) I (one) minus (ii) 
the ratio of the Actual Volume to the Base Volume. 

ii. Solely for purposes of calculating volume adjustments to the 
payments required under subsection IX(c)(J), if a reduction of the 
Base Payment due under such subsection results from the 
application of subparagraph (B)(i) of this Exhibit E, but the 
Original· Participating Manufacturers' aggregate operating income 
from sales of Cigarettes for the Applicable Year in the fifty United 
States, the District of Columbia, and Puerto Rico (the "Actual 
Operating Income") is greater than $ [figure being 
determined; to represent the Original Participating Manufacturers' 
aggregate operating income from such sales of Cigarettes 
(including operating income from such sales of any of their 
Affiliates that do not continue to have such sales after the MSA 
Execution Date) in 1996] (the "Base Operating Income") (such 
Base Operating Income being adjusted upward in accordance with 
the formula for inflation adjustments sct forth in Exhibit C hereto 
beginning December 31, 1996 to be applied for each year after. 
1996) then the amount by which such Base Payment is reduced by 
the application of subsection (B) (i) shall be reduced (but not below 
zero) by the amount calculated by multiplying (i) a percentage 
equal to the aggregate Allocable Shares of the Settling States in 
which State-Specific Finality has occurred by (ii) 25% of such 
increase in such operating income. For purposes of this Exhibit E, 
"operating income from sales of Cigarettes" shall mean operating 
income from sales of Cigarettes in the fifty United States, the 
District of Columbia, and Puerto Rico: (a) before goodwill 
amortization, trademark amortization, restructuring charges and 
restructuring related charges, minority interest, net interest 
expense, non-operating income and expense, general corporate 
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expenses and income taxes; and (b) excluding extraordinary items, 
cumulative effect of changes in method of accounting and 
discontinued operations -- all as such income is reported to the • 
United States Securities and Exchange Commission ("SEC") for 
the Applicable Year (either independently by the Participating 
Manufacturer or as part of consolidated financial statements 
reported to the SEC by an Affiliate of such Participating 
Manufacturer) or, in the case of an Original Participating 
Manufacturer that does not report income to the SEC, as reported 
in financial statements prepared in accordance with U.S. generally 
accepted accounting principles and audited by a nationally 
recognized accounting firm. For years subsequent to 1998, the 
determination of the Original Participating Manufacturers' 
aggregate operating income from sales of Cigarettes shall not 
exclude any charges or expenses incurred or accrued in connection 
with this Agreement or any prior settlement of a tobacco and health 
case and shall otherwise be derived using the same principles as 
were employed in deriving such Original Participating 
Manufacturers' aggregate operating income from sales of 
Cigarettes in 1996. 

iii. Any increase in a Base Payment pursuant to subsection (B)(ii) 
above shall be allocated among the Original Participating 

.Manufacturers in the following manner: 

(I) only to those Original Participating Manufacturers whose 
operating income from sales of Cigarettes in the fifty United 
States, the District of Columbia and Puerto Rico for the year for 
which the Base Payment is being adjusted is greater than their • 
respective operating income from such sales of Cigarettes 
(including operating income from such sales of any of their 
Affiliates that do not continue to have such sales after the MSA 
Execution Date) in 1997 (as increased for inflation as provided in 
Exhibit C hereto); and 

(2) among the Original Participating Manufacturers described in 
paragraph (I) above in proportion to the ratio of (x) the increase in 
the operating income from sales of Cigarettes (as described in 
paragraph (I)) of the Original Participating Manufacturer in 
question, to (y) the aggregate increase in the operating income 
from sales of Cigarettes (as described in paragraph (I)) of those 
Original Participating Manufacturers described in paragraph (I) 
above. 

(C) "Applicable Year" means the calendar year immediately preceding the year in which the 
payment at issue is due, regardless of when such payment is made. 

(D) For purposes of this Exhibit, shipments shall be measured as provided in subsection 
II(mm). 

EXHIBIT f 

potential legislation not to be opposed 

1. Limitations on Youth access to vending machines. • 
I. Inclusion of cigars within the definition of tobacco products. 
1. Enhancement of enforcement efforts to identify and prosecute violations of laws prohibiting retail 

sales to Youth. 
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Encouraging or supporting use of technology to increase effectiveness of age-of-purchase laws, 
such as, without limitation, the use of programmable scanners, scanners to read drivers' licenses, 
or use of other age/ID data banks. 
L.imjtations on promotional programs for non-tobacco goods using tobacco products as prizes or 
glve-aways. 
Enforcement of access restrictions through penalties on Youth for possession or use. 
Limitations on tobacco product advertising in or on school facilities, or wearing of tobacco logo 
merchandise in or on school property. 
Limitations on non-tobacco products which are designed to look like tobacco products, such as 
bubble gum cigars, candy cigarettes, etc. 

EXHIBITG 

OBLIGATIONS OF THE TOBACCO INSTITUTE 

UNDER THE MASTER SETTLEMENT AGREEMENT 

(a) Upon court approval of a plan of dissolution The Tobacco Institute ("TI") will: 

(1) Employees. Promptly notify and arrange for the termination of the employment of all 
employees; provided, however, that TI may continue to engage any employee who is (A) 
essential to the wind"down function as set forth in section (g) herein; (B) reasonably needed 
for the. sole purpose of directing and supporting TI's defense of ongoing litigation; or (C) 
reasonably needed for the sole purpose of performing the Tobacco Institute Testing 
Laboratory's (the "TITL") industry-wide cigarette testing pursuant to the Federal Trade 
Commission (the "FTC") method or any other testing prescribed by state or federal law as 
set forth in section (h) herein. 

(2) Employee Benefits. Fund all employee benefit and pension programs; provided, 
however, that unless ERISA or other federal or state law prohibits it, such funding will be 
accomplished through periodic contributions by the Original Participating Manufacturers, 
according to their Relative Market Shares, into a trust or a like mechanism, which trust or 
like mechanism will be established within 90 days of court approval of the plan of 
dissolution. An opinion letter will be appended to the dissolution plan to certify that the 
trust plan is not inconsistent with ERISA or employee benefit pension contracts. 

(3) Leases. Terminate all leaseholds at the earliest possible date pursuant to the leases; 
provided, however, that TI may retain or lease anew such space (or lease other space) as 
needed for its wind-down activities, for TITL testing as described herein, and for 
subsequent litigation defense activities. Inunediately upon execution ofthis Agreement, TI 

. will provide notice to each of its landlords of its desire to terminate its lease with such 
landlord, and will request that the landlord take all steps to re-lease the premises at the 
earliest possible date consistent with TI's performance of its obligations hereunder. TI will 
vacate such leasehold premises as soon as they are re-Ieased or on the last day of 
wind-down, whichever occurs first. 

(b) AssetslDebts. Within 60 days after court approval of a plan of dissolution, TI will provide to the 
Attorney General of New York and append to the dissolution plan a description of all of its assets, its 
debts, tax claims against it, claims of state and federal governments against it, creditor claims against it, 
pending litigation in which it is a party and notices of claims against it. 
. . 

(c) Documents. Subject to the privacy protections provided by New York Public Officers Law §§ 91-99, 
TI will provide a copy of or otherwise make available to the State of New York all documents in its 
possession, excluding those that TI continues to claim to be subject to any attorney-client privilege, 
attorney work product protection, common interest/joint defense privilege or any other applicable 
privilege (collectively, "privilege") after the re-examimtion of privilege claims pursuant to court order in 
State of Oklahoma v. RJ. Reynolds Tobacco Company, et aI., CJ-96-2499-L (!Dist. Ct., Cleveland 
County) (the "Oklahoma action"): ' 
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(1) TI will deliver to the Attorney General of the State of New York a copy of the privilege 
log served by it in the Oklahoma action. Upon a written request by the Attorney General, TI • 
will deliver an updated version of its privilege log, if any such updated version exists. 

(2) The disclosure of any document or documents claimed to be privileged will be governed 
by section IV of this Agreement. 

(3) At the conclusion of the document production and privilege logging process, TI will 
provide a sworn affidavit that all documents in its possession have been made available to 
the Attorney General of New York except for documents claimed to be privileged, and that 
any privilege logs that already exist have been made available to the Attorney General. 

(d) Remaining Assets. On mutual agreement between TI and the Attorney General of New York, a 
not-for-profit health or child welfare organization will be named as the beneficiary of any TI assets that 
remain after lawful transfers of assets and satisfaction ofTI's employee benefit obligations and any other 
debts, liabilities or claims. 

(e) Defense of Litigation. Pursuant to Section 1006 of the New York Not-for-Profit Corporations Law, 
TI will have the right to continue to defend its litigation interests with respect to any claims against it 
that are pending or threatened now or that are brought or threatened in the future. TI will retain sole 
discretion over all litigation decisions, including, without limitation, decisions with respect to asserting 
any privileges or defenses, having privileged communications and creating privileged documents, filing 
pleadings, responding to discovery requests, making motions, filing affidavits and briefs, conducting 
party and non-party discovery, retaining expert witnesses and consultants, preparing for and defending 
itself at trial, settling any claims asserted against it, intervening or otherwise participating in litigation to 
protect interests that it deems significant to its defense, and otherwise directing or conducting its 
defense. Pursuant to existing joint defense agreements, TI may continue to assist its current or former 
members in defense of any litigation brought or threatened against them. TI also may enter into any new • 
joint defense agreement or agreements that it deems significant to its defense of pending or threatened 
claims. TI may continue to engage such employees as reasonably needed for the sole purpose of 
directing and supporting its defense of ongoing litigation. As soon as TI has no litigation pending 
against it, it will dissolve completely and will cease all functions consistent with the requirements of 
law. 

(f) No public statement. Except as necessary in the course oflitigation defense as set forth in section (e) 
above, upon court approval of a plan of dissolution, neither TI nor any of its employees or agents acting 
in their official capacity on behalf ofTI will issue any statements, press releases, or other public 
statement concerning tobacco. 

(g) Wind-down. After court approval of a plan of dissolution, TI will effectuate wind-down of all 
activItIes (other than its defense oflitigation as described in section (e) above) expeditiously, and in no 
event later than 180 days after the date of court approval of the plan of dissolution. TI will provide 
monthly status reports to the Attorney General of New York regarding the progress of wind-down eff0I1s 
and work remaining to be done with respect to such efforts. 

(h) TITL. Notwithstanding any other provision of this Exhibit G or the dissolution plan, TI may perform 
TITL industry-wide cigarette testing pursuant to the FTC method or any other testing prescribed by state 
or federal law until such function is transferred to another entity, which transfer will be accomplished as 
soon as practicable but in no event more than 180 days after co.urt approval of the dissolution plan. 

(i) Jurisdiction. After the filing of a Certificate of Dissolution, pursuant to Section 1004 of the New York 
Not-for-Profit Corporation Law, the Supreme Court for the State of New York will have continuing 
jurisdiction over the dissolution ofTI and the winding-down ofTI's activities, including any • 
litigation-related activities described in subsection (e) herein. 

(j) No Determination or Admission. The dissolution ofTI and any proceedings taken hereunder are not 
intended to be and shall not in any event be construed as, deemed to be, or represented or caused to be 
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represented by any Settling State as, an admission or concession or evidence of any liability or any 
wrongdoing whatsoever on the part ofTI, any of its current or former members or anyone acting on their 
behalf. TI specifically disclaims and denies any liability or wrongdoing whatsoever with respect to the 
claims and allegations asserted against it by the Attorneys General of the Settling States. 

(k) Court Approval. The Attorney General of the State of New York and the Original Participating 
Manufacturers will prepare ajoint plan of dissolution for submission to the Supreme Court of the State 
of New York, all ofthe terms of which will be agreed on and consented to by the Attorney General and 
the Original Participating Manufacturers consistent with this schedule. The Original Participating 
Manufacturers and their employees, as officers and directors of TI, will take whatever steps are 
necessary to execute all documents needed to develop such a plan of dissolution and to submit it to the 
court for approval. If any court makes any material change to any term or provision of the plan of 
dissolution agreed upon and consented to by the Attorney General and the Original Participating 
Manufacturers, then: 

Section 1. 

(1) the Original Participating Manufacturers may, at their election, nevertheless proceed 
with the dissolution plan as modified by the court; or . 

(2) if the Original Participating Manufacturers elect not to proceed with the court-modified 
dissolution plan, the Original Participating Manufacturers will be released from any 
obligations or undertakings under this Agreement or this schedule with respect to TI; 
provided, however, that the Original Participating Manufacturers will engage in good faith 
negotiations with the New York Attorney General to agree upon the term or terms of the 
dissolution plan that the court may have modified in an effort to agree upon a dissolution 
plan that may be resubmitted for the court's consideration. 

exhibit H 

DOCUMENT PRODUCTION 

(a) Philip Morris Companies, Inc., et aI., v. American Broadcastin Com anies, 
Inc., et aI., At Law No. 760CL94X00816-00 Or. Ct., CIty of RIchmond) 

(b) Harley-Davidson v. Lorillard Tobacco Co., No. 93-947 (S.D.N.Y.) 

(c) Lorillard Tobacco Co. v. Harley-Davidson, No. 93-6098 (E.D. Wis.) 

(d) Brown & Williamson v. Jacobson and CBS, Inc., No. 82-648 (N.D. Il\.) 

(e) The FTC investigations of tobacco industry advertising and promotion as 
embodied in the following cites: 
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46 FTC 706 

48 FTC 82 

46 FTC 735 

47 FTC 1393 

108 F. Supp. 573 

55 FTC 354 

56 FTC 96 

79 FTC 255 

80 FTC 455 

Investigation #8023069 

Investigation #8323222 

Each Original Participating Manufacturer and Tobacco-Related Organization will conduct its own 
reasonable inquiry to determine what documents or deposition testimony, if any, it produced or provided 
in the above-listed matters. 

Section 2. 

• 

(a) State of Washington v. American Tobacco Co., et aI., No. 96-2-15056-8 • 
SEA (Wash. Super. Ct., County of King) 

(b) In re Mike Moore, Attorne General ex rei, State ofMississi i Tobacco 
LitigatIOn, No. 94-1429 C ancery Ct., Jackson, MISS.) 

(c) State of Florida v. American Tobacco Co., et aI., No. CL 95-1466 AH (Fla. 
Cir. Ct., 15ih Judicial Cir., Palm Beach Co.) 

(d) State of Texas v. American Tobacco Co., et aI., No. 5-96CV-91 (E.D. Tex.) 

(e) Minnesota v. Philip Morris et aI., No. C-94-8565 (Minn. Dist. Ct., County 
of Ramsey) 

(f) Broin v. R.I. Reynolds, No. 91-49738 CA (22) (II th Judicial Ct., Dade 
County, Florida) 

exhibit i 

INDEX AND SEARCH FEATURES FOR DOCUMENT WEBSITE 

(a) Each Original Participating Manufacturer and Tobacco-Related Organization will create and 
maintain on its website, at its expense, an enhanced, searchable index, as described below, using 
Alta-Vista or functionally comparable software, for all of the documents currently on its website and all 
documents being placed on its website pursuant to section IV of this Agreement. 

(b) The searchable indices of documents on these websites will include: 

(I) all of the information contained in the 4(b) indices produced to the State Attorneys 
General (excluding fields specific only to the Minnesota action other than "request 
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number"); 

(2) the following additional fields of infonnation (or their substantial equivalent) to the 
extent such information already exists in an electronic fonnat that can be incorporated into 
such an index: 

DocumentID Master ID 

Other Number Document Date 

Primary Type Other Type 

Person Attending Person Noted 

Person Author Person Recipient 

Person Copied Person Mentioned 

Organization Author Organization Recipient 

Organization Copied Organization Mentioned 

Organization Attending Organization Noted 

Physical Attachment I Physical Attachment 2 

Characteristics FileName 

Site Area 

Verbatim Title Old Brand 

Primary Brand Mentioned Brand 

Page Count 

(c) Each Original Participating Manufacturer and Tobacco-Related Organization will add, ifnot already 
available, a user-friendly document retrieval feature on the Website consisting of a "view all pages" 
function with enhanced image viewer capability that will enable users to choose to view and/or print 
either "all. pages" for a specific document or "page-by-page". 

(d) Each Original Participating Manufacturer and Tobacco-Related Organizations will provide at its own 
expense to NAAG a copy set in electronic form of its website document images and its accompanying 
subsection IV(h) index in ASCII-delimited form for all of the documents currently on its website and all 
of the documents described in subsection IV(d) of this Agreement. The Original Participating 
Manufacturers and Tobacco-Related Organizations will not object to any subsequent distribution and/or 
reproduction of these copy sets. 

EXHIBIT J 

TOBACCO ENFORCEMENT FUND PROTOCOL 

The States' AntitrustlConsumer Protection Tobacco Enforcement Fund ("Fund") is established by the 
Attorneys General of the Settling States, acting through NAAG, pursuant to section VIII(c) of the 
Agreement. The following shall be the primary and mandatory protocol for the administration of the 
Fund. 

Section A 
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Fund Purpose 

Section 1 

The monies to be paid pursuant to section VIII(c) of the Agreement shall be placed by NAAG in a new 
and separate interest bearing account, deriominated the States' Antitrust! Consumer Protection Tobacco 
Enforcement Fund, which shall not then or thereafter be commingled with any other funds or accounts. 
However, nothing herein shall prevent deposits into the account so long as monies so deposited are then 
lawfully committed for the purpose of the Fund as set forth herein. 

Section 2 

A committee of three Attorneys General ("Special Committee") shall be established to determine 
disbursements from the account, using the process described herein. The three shall be the Attorney 
General of the State of Washington, the Chair ofNAAG's antitrust committee, and the Chair of 
NAAG's consumer protection committee. In the event that an Attorney General shall hold either two or 
three of the above stated positions, that Attorney General may serve only in a single capacity, and shall 
be replaced in the remaining positions by first, the President ofNAAG, next by the President-Elect of 
NAAG and if necessary the Vice-President ofNAAG. 

Section 3 

The purpose of the Fund is: (1) to enforce and implement the terms of the Agreement, in particular, by 
partial payment of the monetary costs of the Independent Auditor as contemplated by the Agreement; 
and (2) to provide monetary assistance to the various states' attorneys general: (A) to investigate and/or 
litigate suspected violations ofthe Agreement and/or Consent Decree; (B) to investigate and/or litigate 
suspected violations of state and/or federal antitrust or consumer protection laws with respect to the 
manufacture, use, marketing and sales oftobacco products; and (C) to enforce the Qualifying Statute 

• 

("QualifYing Actions"). The Special Committee shall entertain requests only from Settling States for • 
disbursement from the fund associated with a Qualifying Action ("Grant Application"). 

Section B 
Administration Standards Relative to Grant Applications 

Section 1 

The Special Committee shall not entertain any Grant Application to pay salaries or ordinary expenses of 
regular employees of any Attorney General's office. 

Section 2 

The affirmative vote of two or more of the members of the Special Committee shall be required to 
approve any Grant Application. 

Section 3 

The decision of the Special Committee shall be final and non-appealable. 

Section 4 

The Attorney General of the State of Washington shall be chair of the Special Committee and shall 
annually report to the Attorneys General on the requests for funds from the Fund and the actions of the 
Special Committee upon the requests. 

Section 5 

When a Grant Application to the Fund is made by an Attorney General who is then a member of the 
Special Committee, such member will be temporarily replaced on the Committee, but only for the 
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determination of such Grant Application. The remaining members of the Special Committee shall 
designate an Attorney General to replace the Attorney General so disqualified, in order to consider the 
~~~ . 
Section 6 

The Fund shall be maintained in a federally insured depository institution located in Washington, D.C. 
Funds may be invested in federal government-backed vehicles. The Fund shall be regularly reported on 
NAAG financial statements and subject to annual audit. 

Section 7 

Withdrawals from and checks drawn on the Fund will require at least two of three authorized signatures. 
The three persons so authorized shall be the executive director, the deputy director, and controller of 
NAAG. . 

Section 8 

The Special Cornmittee shall meet in person or telephonically as necessary to determine whether a grant 
is sought for assistance with a Qualifying Action and whether and to what extent the Grant Application 
is accepted. The chair ofthe Special Committee shall designate the times for such meetings, so that a 
response is made to the Grant Application as expeditiously as practicable. 

Section 9 

The Special Committee may issue a grant from the Fund only when an Attorney General certifies that 
the monies will be used in connection with a Qualifying Action, to wit: (A) to investigate and/or litigate 
suspected violations of the. Agreement and/or Consent Decree; (B) to investigate and/or litigate 
suspected violations of state and/or federal antitrust or consumer protection laws with respect to the 
manufacture, use, marketing and sales of tobacco products; and (C) to enforce the Qualifying Statute. 
The Attomey General submitting such application shall further certify that the entire grant of monies 
from the Fund will be used to pay for such investigation and/or litigation. The Grant Application shall 
describe the nature and scope of the intended action and use of the funds which may be granted. 

Section 10 

To the extent permitted by law, each Attorney General whose Grant Application is favorably acted upon 
shall promise to pay back to the Fund all of the amounts received from the Fund in the event the state is 
successful in litigation or settlement of a Qualifying Action. In the event that the monetary recovery, if 
any, obtained is not sufficient to pay back the entire amount of the grant, the Attorney General shall pay 
back as much as is permitted by the recovery. In all instances where monies are granted, the Attorney 
General(s) receiving monies shall provide an accounting to NAAG of all disbursements received from 
the Fund no later than the 30th of June next following such disbursement. 

Section 11 

In addition to the repayments to the Fund contemplated in the preceding section, the Special Committee 
may deposit in the Fund any other monies lawfully committed for the precise purpose of the Fund as set 
forth in section A(3) above. For example, the Special Committee may at its discretion accept for deposit 
in the Fund a foundation grant or court-ordered award for state antitrust and/or consumer protection 
enforcement as long as the monies so deposited become part of and subject to the same rules, purposes 
and limitations of the Fund . 

• Section 12 

The Special Committee shall be the sole and final arbiter of all Grant Applications and of the amount 
awarded for each such application, if any. 
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Section 13 

The Special Committee shall endeavor to maintain the Fund for as long a term as is consistent with the • 
purpose ofthe Fund. The Special Committee will limit the total amount of grants made to a single state 
to no more than $500,000.00. The Special Committee will not award a single grant in excess of 
$200,000.00, unless the grant involves more than one state, in which case, a single grant so made may 
not total more than $300,000.00. The Special Committee may, in its discretion and by unanimous vote, 
decide to waive these limitations if it determines that special circumstances exist. Such decision, 
however, shall not be effective unless ratified by a two-thirds majority vote of the NAAG executive 
committee. 

Section C 
Grant Application Procedures 

Section 1 

This Protocol shall be transmitted to the Attorneys General within 90 days after the MSA Execution 
Date. It may not be amended unless by recommendation of the NAAG executive committee and 
majority vote of the Settling States. NAAG will notifY the Settling States of any amendments promptly 
and will transmit yearly to the attorneys general a statement of the Fund balance and a summary of 
deposits to and withdrawals from the Fund in the previous calendar or fiscal year. 

Section 2· 

Grant Applications must be in writing and must be signed by the Attorney General submitting the 
application. 

Section 3 

Grant Applications must include the following: 

(A) A description of the contemplated/pending action, including the scope of the alleged 
violation and the area (state/regionallmulti-state) likely to be affected by the suspected 
offending conduct. 

(B) A statement whether the action is actively and currently pursued by any other Attorney 
General or other prosecuting authority. 

(C) A description ofthe purposes for which the monies sought will be used. 

(D) The amount requested. 

(E) A directive as to how disbursements from the Fund should be made, e.g., either directly 
to a'supplier of services (consultants, experts, witnesses, and the like), to the Attorney 
General's office directly, or in the case of multi-state action, to one or more Attorneys 
General's offices designated as a recipient of the monies. 

(F) A statement that the applicant Attorney(s) General will, to the extent permitted by law, 
pay baok to the Fund all, or as much as is possible, of the monies received, upon receipt of 
any monetary recovery obtained in the contemplated/pending litigation or settlement of the 
action. 

(G) A certification that no part of the grant monies will be used to pay the salaries or 

• 

ordinary expenses of any regular employee of the office of the applicant(s) and that the • 
grant will be used solely to pay for the stated purpose. 

(H) A certification that an accounting will be provided to NAAG of all monies received by 
the applicant(s) by no later than the 30th of June next following any receipt of such monies. 
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Section 4 

All Grant Applications shall be submitted to the NAAG office at the following address: National 
Association of Attorneys General, 750 1st Street, NE, Suite 1100, Washington D.C. 20002. 

Section 5 

The Special Committee will endeavor to act upon all complete and properly submitted Grant 
Applications within 30 days of receipt of said applications. . 

Section D 
Other Disbursements from the Fund 

Section I 

To enforce and implement the terms ofthe Agreement, the Special Conimittee shall direct disbursements 
from the Fund to comply with the partial payment obligations set forth in section XI of the Agreement 
relative to costs ofthe Independent Auditor. A report of such disbursements shall be included in the 
accounting given pursuant to section e(l) above. 

Section I 

Section E 
Administrative Costs 

NAAG shall receive from the Fund on July I, 1999 and on July I of each year thereafter an 
administrative fee of $1 00,000 for its administrative costs in performing its duties under the Protocol 
and this Agreement. The NAAG executive committee may adjust the amount of the administrative fee in 
extraordinary circumstances. 

EXHIBITK 

MARKET CAPITALIZATION PERCENTAGES 

Philip Morris Incorporated 

Brown & Williamson Tobacco Corporation 

Lorillard Tobacco Company 

R.J. Reynolds Tobacco Company 

Total 

EXHIBIT L 

68.0000000% 

17.9000000% 

7.3000000% 

6.8000000% 

100.0000000% 

MODEL CONSENT DECREE 

IN THE [XXXXXX] COURT OF THE STATE OF [XXXXXX] 
IN AND FOR THE COUNTY OF [XXXXX] 
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x 

STATE OF [XXXXXXXXXXX], : : Plaintiff, : 
v.: : 

[XXXXXX XXXXX XXXX], et aI., : 
: Defendants. : 

x 

CAUSE NO. XXXXXX 

CONSENT DECREE AND FINAL 
JUDGMENT 

WHEREAS, Plaintiff, the State of[name of Settling State], commenced this action on [date], [by and 
through its Attorney General [ name]], pursuant to [herihis/its] common law powers and the provisions of 
[state and/or federal law]; 

WHEREAS, the State of [name of Settling State] asserted various claims for monetary, equitable and 
injunctive relief on behalf of the State of [name of Settling State] against certain tobacco product 
manufacturers and other defendants; 

WHEREAS, Defendants have contested the claims in the State's complaint [and amended complaints, if 
any] and denied the State's allegations [and asserted affirmative defenses]; 

• 

WHEREAS, the parties desire to resolve this action in a manner which appropriately addresses the 
State's public health concerns, while conserving the parties' resources, as well as those of the Court, • 
which would otherwise be expended in litigating a matter of this magnitude; and 

WHEREAS, the Court has made no determination of any violation of law, this Consent Decree and 
Final Judgment being entered prior to the taking of any testimony and without trial or final adjudication 
of any issue of fact or law; 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED, AS 
FOLLOWS: 

I. JURISDICTION AND VENUE 

This Court has jurisdiction over the subject matter of this action and over each of the Participating 
Manufacturers. Venue is proper in this [county/district]. 

II. DEFINITIONS 

The definitions set forth in the Agreement (a copy of which is attached hereto) are incorporated herein 
by reference. 

III. APPLICABILITY 

A. This Consent Decree and Final Judgment applies only to the Participating Manufacturers in their 
corporate capacity acting through their respective successors and assigns, directors, officers, employees, 
agents, subsidiaries, divisions, or other internal organizational units of any kind or any other entities 
acting in concert or participation with them. The remedies, penalties and sanctions that may be imposed • 
or assessed in connection with a violation of this Consent Decree and Final Judgment (or any order 
issued in connection herewith) shall only apply to the Participating Manufacturers, and shall not be 
imposed or assessed against any employee, officer or director of any Participating Manufacturer, or 
against any other person or entity as a consequence of such violation, and there shall be no jurisdiction 
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under this Consent Decree and Final Judgment to do so. 

B. This Consent Decree and Final Judgment is not intended to and does not vest standing in any third 
party with respect to the tenns hereof. No portion of this Consent Decree and Final Judgment shall 
provide any rights to, or be enforceable by, any person or entity other than the State of [name of Settling 
State] or a Released Party. The State of [name of Settling State] may not assign or otherwise convey any 
right to enforce any provision of this Consent Decree and Final Judgment. 

IV. VOLUNTARY ACT OF THE PARTIES 

The parties hereto expressly acknowledge and agree that this Consent Decree and Final Judgment is 
voluntarily entered into as the result of arm's-length negotiation, and all parties hereto were represented 
by counsel in deciding to enter into this Consent Decree and Final Judgment. 

V. INJUNCTIVE AND OTHER EQUITABLE RELIEF 

Each Participating Manufacturer is pennanently enjoined from: 

A. Taking any action, directly or indirectly, to target Youth within the State of [name of Settling State] 
in the advertising, promotion or marketing of Tobacco Products, or taking any action the primary 
purpose of which is to initiate, maintain or increase the incidence of Youth smoking within the State of 
[name of Settling State]. . 

B. After 180 days after the MSA Execution Date, using or causing to be used within the State of [name 
of Settling State] any Cartoon in the advertising, promoting, packaging or labeling of Tobacco Products. 

C. After 30 days after the MSA Execution Date, making or causing to be made any payment or other 
consideration to any other person or entity to use, display, make reference to or use as a prop within the' 
State of[name of Settling State] any Tobacco Product, Tobacco Product package, advertisement for a 
Tobacco Product, or any other item bearing a Brand Name in any Media; provided, however, that the 
foregoing prohibition shall not apply to (1) Media where the audience or viewers are within an 
Adult-Only Facility (provided such Media are not visible to persons outside such Adult-Only Facility); 
(2) Media not intended for distribution or display to the public; (3) instructional Media concerning 
non-conventional cigarettes viewed only by or provided only to smokers who are Adults; and (4) actions 
taken by any Participating Manufacturer in connection with a Brand Name Sponsorship pennitted 
pursuant to subsections II1(c)(2)(A) and III(c)(2)(B)(i) of the Agreement, and use ofa Brand Name to 
identify a Brand Name Sponsorship pennitted by subsection III(c)(2)(B)(ii). 

D. Beginning July 1, 1999, marketing, distributing, offering, selling, licensing or causing to be 
marketed, distributed, offered, sold, or licensed (including, without limitation, by catalogue or direct 
mail), within the State of [name of Settling State], any apparel or other merchandise (other than Tobacco 
Products, items the sole function of which is to advertise Tobacco Products, or written or electronic 
publications) which bears a Brand Name. Provided, however, that nothing in this section shall (I) 
require any Participating Manufacturer to breach or tenninate any licensing agreement or other contract 
in existence as of June 20, 1997 (this exception shall not apply beyond the current tenn of any existing 
contract, without regard to any renewal or option tenn that may be exercised by such Participating 
Manufacturer); (2) prohibit the distribution to any Participating Manufacturer's employee who is not 
Underage of any item described above that is intended for the personal use of such an employee; (3) 
require any Participating Manufacturer to retrieve, collect or otherwise recover any item that prior to the 
MSA Execution Date was marketed, distributed, offered, sold, licensed or caused to be marketed, 
distributed, offered, sold or licensed by such Participating Manufacturer; (4) apply to coupons or other 
items used by Adults solely in connection with the purchase of Tobacco Products; (5) apply to apparel or 
other merchandise used within an Adult-Only Facility that is not distributed (by sale or otherwise) to any 
member of the general public; or (6) apply to apparel or other mer.chandise (a) marketed, distributed, 
offered, sold, or licensed at the site of a Brand Name Sponsorship pennitted pursuant to subsection 
III(c)(2)(A) or III(c)(2)(B)(i) of the Agreement by the person to which the relevant Participating 
Manufacturer has provided payment in exchange for the use of the relevant Brand Name in the Brand 
Name Sponsorship or a third-party that does not receive payment from the relevant Participating 
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Manufacturer (or any Affiliate of such Participating Manufacturer) in connection with the marketing, 
distribution, offer, sale or license of such apparel or other merchandise, or (b) used at the site of a Brand 
Name Sponsorship permitted pursuant to subsections III(c)(2)(A) or III(c)(2)(B)(i) of the Agreement • 
(during such event) that are not distributed (by sale or otherwise) to any member of the general public. 

E. After the MSA Execution Date, distributing or causing to be distributed within the State of [name of 
Settling State] any free samples of Tobacco Products except in an Adult-Only Facility. For purposes of 
this Consent Decree and Final Judgment, a "free sample" does not include a Tobacco Product that is 
provided to an Adult in connection with (I) the purchase, exchange or redemption for proof of purchase 
of any Tobacco Products (including, but not limited to, a free offer in connection with the purchase of 
Tobacco Products, such as a "two-for-one" offer), or (2) the conducting of consumer testing or 
evaluation of Tobacco Products with persons who certify that they are Adults. 

F. Using or causing to be used as a brand name of any Tobacco Product pursuant to any agreement 
requiring the payment of money or other valuable consideration, any nationally recognized or nationally 
established brand name or trade name of any non-tobacco item or service or any nationally recognized or 
nationally established sports team, entertainment group or individual celebrity. Provided, however, that 
the preceding sentence shall not apply to any Tobacco Product brand name in existence as of July I, 
1998. For the purposes of this provision, the term "other valuable consideration" shall not include an 
agreement between two entities who enter into such agreement for the sole purpose of avoiding 
infringement claims. 

G. After 60 days after the MSA Execution Date and through and including December 31, 2001, 
manufacturing or causing to be manufactured for sale within the State of [name of Settling State] any 
pack or other container of Cigarettes containing fewer than 20 Cigarettes (or, in the case of 
roll-your-own tobacco, any package of roll-your-own tobacco containing less than 0.60 ounces of 
tobacco); and, after 150 days after the MSA Execution Date and through and including December 31, 
2001, selling or distributing within the State of [name of Settling State] any pack or other container of 
Cigarettes containing fewer than 20 Cigarettes (or, in the case of roll-your-own tobacco, any package of • 
roll-your-own tobacco containing less than 0.60 ounces of tobacco). 

H. Entering into any contract, combination or conspiracy with any other Tobacco Product Manufacturer 
that has the purpose or effect of: (I) limiting competition in the production or distribution of information 
about health hazards or other consequences of the use of their products; (2) limiting or suppressing 
research into smoking and health; or (3) limiting or suppressing research into the marketing or 
development of new products. Provided, however, that nothing in the preceding sentence shall be 
deemed to (1) require any Participating Manufacturer to produce, distribute or otherwise disclose any 
information that is subject to any privilege or protection; (2) preclude any Participating Manufacturer 
from entering into any joint defense or joint legal interest agreement or arrangement (whether or not in 
writing), or from asserting any privilege pursuant thereto; or (3) impose any affirmative obligation on 
any Participating Manufacturer to conduct any research. 

I. Making any material misrepresentation of fact regarding the health consequences of using any 
Tobacco Product, including any tobacco additives, filters, paper or other ingredients. Provided, however, 
that nothing in the preceding sentence shall limit the exercise of any First Amendment right or the 
assertion of any defense or position in any judicial, legislative or regulatory forum. 

VI. MISCELLANEOUS PROVISIONS 

A. Jurisdiction of this case is retained by the Court for the purposes of implementing and enforcing the 
Agreement and this Consent Decree and Final Judgment and enabling the continuing proceedings 
contemplated herein. Whenever possible, the State of [name of Settling State] and the Participating 
Manufacturers shall seek to resolve any issue that may exist as to compliance with this Consent Decree 
arid Final Judgment by discussion among the appropriate designees named pursuant to subsection • 
XVIII(m) of the Agreement. The State of [name of Settling State] and/or any Participating Manufacturer 
may apply to the Court at any time for further orders and directions as may be necessary or appropriate 
for the implementation and enforcement of this Consent Decree and Final Judgment. Provided, however, 
that with regard to subsections V(A) and Y(I) of this Consent Decree and Final Judgment, the Attorney 
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General shall issue a cease and desist demand to the Participating Manufacturer that the Attorney 
General believes is in violation of either of such sections at least ten Business Days before the Attorney 
General applies to the Court for an order to enforce such subsections, unless the Attorney General 
reasonably determines that either a compelling time-sensitive public health and safety concern requires 
more immediate action or the Court has previously issued an Enforcement Order to the Participating 
Manufacturer in question for the same or a substantially similar action or activity. For any claimed 
violation of this Consent Decree and Final Judgment, in determining whether to seek an order for 
monetary, civil contempt or criminal sanctions for any claimed violation, the Attorney General shall give 
good-faith consideration to whether: (1) the Participating Manufacturer that is claimed to have 
committed the violation has taken appropriate and reasonable steps to cause the claimed violation to be 
cured, unless that party has been guilty ofa pattern of violations of like nature; and (2) a legitimate, 
good-faith dispute exists as to the meaning of the terms in question ofthis Consent Decree and Final 
Judgment. The Court in any case in its discretion may determine not to enter an order for monetary, civil 
contempt or criminal sanctions. 

B. This Consent Decree and Final Judgment is not intended to be, and shall not in any event be 
construed as, or deemed to be, an admission or concession or evidence of (I) any liability or any 
wrongdoing whatsoever on the part of any Released Party or that any Released Party has engaged in any 
of the activities barred by this Consent Decree and Final Judgment; or (2) personal jurisdiction over any 
person or entity other thari the Participating Manufacturers. Each Participating Manufacturer specifically 
disclaims and denies any liability or wrongdoing whatsoever with respect to the claims and allegations 
asserted against it in this action, and has stipulated to the entry of this Consent Decree and Final 
Judgment solely to avoid the further expense, inconvenience, burden and risk oflitigation. 

C. Except as expressly provided otherwise in the Agreement, this Consent Decree and Final Judgment 
shall not be modified (by this Court, by any other court or by any other means) unless the party seeking 
modification demonstrates, by clear and convincing evidence, that it will suffer irreparable harm from 
new and unforeseen conditions. Provided, however, that the provisions of sections ill, V, VI and VII of 
this Consent Decree and Final Judgment shall in no event be subject to modification without the consent 
of the State of [name of Settling State] and all affected Participating Manufacturers. In the event that any 
of the sections of this Consent Decree and Final Judgment enumerated in the preceding sentence are 
modified by this Court, by any other court or by any other means without the consent of the State of 
[name of Settling State] and all affected Participating Manufacturers, then this Consent Decree and Final 
Judgment shall be void and of no further effect. Changes in the economic conditions ofthe parties shall 
not be grounds for modification. It is intended that the Participating Manufacturers will comply with this 
Consent Decree and Final Judgment as originally entered, even if the Participating Manufacturers' 
obligations hereunder are greater than those imposed under current or future law (unless compliance 
with this Consent Decree and Final Judgment would violate such law). A change in law that results, 
directly or indirectly, in more favorable or beneficial treatment of anyone or more of the Participating 
Manufacturers shall not support modification ofthis Consent Decree and Final Judgment. 

D. In any proceeding which results in a finding that a Participating Manufacturer violated this Consent 
Decree and Final Judgment, the Participating Manufacturer or Participating Manufacturers found to be 
in violation shall pay the State's costs and attorneys' fees incurred by the State of [name of Settling 
State] in such proceeding. 

E. The remedies in this Consent Decree and Final Judgment are cumulative and in addition to any other 
remedies the State of [name of Settling State] may have at law or equity, including but not limited to its 
rights under the Agreement. Nothing herein shall be construed to prevent the State from bringing an 

. action with respect to conduct not released pursuant to the Agreement, even though that conduct may 
also violate this Consent Decree and Final Judgment. Nothing in this Consent Decree and Final 
Judgment is intended to create any right for [name of Settling State] to obtain any Cigarette product 
formula that it would not otherwise have under applicable law. 

F. No party shall be considered the drafter of this Consent Decree and Final Judgment for the purpose of 
any statute, case law or rule of interpretation or construction that would or might cause any provision to 
be construed against the drafter. Nothing in this Consent Decree and Final Judgment shall be construed 
as approval by the State of[name of Settling State] of the Participating Manufacturers' business 
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organizations, operations, acts or practices, and the Participating Manufacturers shall make no 
representation to the contrary. 

G. The settlement negotiations resulting in this Consent Decree and Final Judgment have been • 
undertaken in good faith and for settlement purposes only, and no evidence of negotiations or 
discussions underlying this Consent Decree and Final Judgment shall be offered or received in evidence 
in any action or proceeding for any purpose. Neither this Consent Decree and Final Judgment nor any 
public discussions, public statements or public conunents with respect to this Consent Decree and Final 
Judgment by the State of [name of Settling State] or any Participating Manufacturer or its agents shall be 
offered or received in evidence in any action or proceeding for any purpose other than in an action or 
proceeding arising under or relating to this Consent Decree and Final Judgment. 

H. All obligations of the Participating Manufacturers pursuant to this Consent Decree and Final 
Judgment (including, but not limited to, all payment obligations) are, and shall remain, several and not 
joint. 

1. The provisions of this Consent Decree and Final Judgment are applicable only to actions taken (or 
omitted to be taken) within the States. Provided, however, that the preceding sentence shall not be 
construed as extending the territorial scope of any provision of this Consent Decree and Final Judgment 
whose scope is otherwise limited by the terms thereof. 

J. Nothing in subsection V(A) or V(I) of this Consent Decree shall create a right to challenge the 
continuation, after the MSA Execution Date, of any advertising content, claim or slogan (other than use 
of a Cartoon) that was not unlawful prior to the MSA Execution Date. 

K. If the Agreement terminates in this State for any reason, then this Consent Decree and Final 
Judgment shall be void and of no further effect. 

VII. FINAL DISPOSITION 

A. The Agreement, the settlement set forth therein, and the establishment of the escrow provided for 
therein are hereby approved in all respects, and all claims are hereby dismissed with prejudice as 
provided therein. 

B. The Court finds that the person[s] signing the Agreement have full and complete authority to enter 
into the binding and fully effective settlement of this action as set forth in the Agreement. The Court 
further finds that entering into this settlement is in the best interests of the State of [name of Settling 
State]. 

LET JUDGMENT BE ENTERED ACCORDINGLY 

DATED this __ day of ______ , 1998. 

EXHIBITM 

LIST OF PARTICIPATING MANUFACTURERS' LAWSUITS 
AGAINST THE SETTLING STATES 

I. Philip Morris, Inc., et al. v. Margery Bronster, Attorney General of the State of Hawaii, In 
Her OffiCial Capacity, CIV. No. 96-00722HG, United States District Court for the Distnct of 
Hawaii 

2. Phili Morris, Inc., et al. v. Bruce Botelho, Attorne General of the State of Alaska, In 

• 

His Of Icial Capacity, CIV. No. A97-0003CV, United States District Court for the District of • 
Alaska 

3. Phi Ii Morris, Inc., et al. v. Scott Harshbar er, Attorne General of the Commonwealth 
of Massachusetts, In HIS Of IClal Capacity, ClV. No. 95-12574-GAO, United States Dlstnct 
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Court for the District of Massachusetts 

4. Phili Morris, Inc., et al. v. Richard Blumenthal, Attorne General of the State of 
ConneCticut, In His Of IClal Capacity, CIV. No. 396CVOI221 (PCD), United States District 
Court for the Distnct of Connecticut 

5. Philip Morris, et al. v. William H. Sorrell, et aI., No. I :98-ev-132, United States District 
Court for the District ofVennont 

EXHIBITN 

LITIGATING POLITICAL SUBDIVISIONS 

I. City of New York, et al. v. The Tobacco Institute, Inc. et aI., Supreme Court of the State 
of New York, County of New York, Index No. 406225/96 

2. Coun of Erie v. The Tobacco Institute Inc. et aI., Supreme Court of the State of New 
Yor , County of Ene, In exNo. 11997/359 

3. County of Los Angeles v. R.J. Reynolds Tobacco Co. et at, San Diego Superior Court, 
No. 707651 

4. The People v. Philip Morris, Inc. et aI., San Francisco Superior Court, No. 980864 

5. County of Cook v. Philip Morris, Inc. et aI., Circuit Court of Cook County, Ill., No. 
97-L-4550 

EXHIBIT 0 

(MODEL] STATE FEE PAYMENT AGREEMENT 

This STATE Fee Payment Agreement (the "STATE Fee Payment Agreement") is entered into as of 
___ ----.-~' __ between and among the Original Participating Manufacturers and STATE Outside 
Counsel (as defined herein), to provide for payment of attorneys' fees pursuant to Section XVII of the 
Master Settlement Agreement (the "Agreement"). 

WITNESSETH: 

WHEREAS, the State of STATE and the Original Participating Manufacturers have entered into the 
Agreement to settle and resolve with finality all Released Claims against the Released Parties, including 
the Original Participating Manufacturers, as set forth in the Agreement; and 

WHEREAS, Section XVII of the Agreement provides that the Original Participating Manufacturers shall 
pay reasonable attorneys' fees t6 those private outside counsel identified in Exhibit S to the Agreement, 
pursuant to the tenns hereof; . 

NOW, THEREFORE, BE IT KNOWN THAT, in consideration of the mutual agreement of the State of 
STATE and the Original Participating Manufacturers to the tenns of the Agreement and of the mutual 
agreement of STATE Outside Counsel and the Original Participating Manufacturers to the terms of this 
STATE Fee Payment Agreement, and such other consideration described herein, the Original 
Participating Manufacturers and STATE Outside Counsel agree as follows: 

Section I. Definitions .. 

All definitions contained in the Agreement are incorporated by reference herein, except as to terms 
specifically defined herein. 

(a) "Action" means the lawsuit identified in Exhibit D, M or N to the Agreement that has been brought 
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by or against the State of STATE [or Litigating Political Subdivision]. 

(b) "Allocated Amount" means the amount of any Applicable Quarterly Payment allocated to any Private • 
Counsel (including STATE Outside Counsel) pursuant to section 17 hereof. 

(c) "Allocable Liquidated Share" means, in the event that the sum of all Payable Liquidated Fees of 
Private Counsel as of any date specified in section 8 hereof exceeds the Applicable Liquidation Amount 
for any payment described therein, a percentage share of the Applicable Liquidation Amount equal to 
the proportion of (i) the amount of the Payable Liquidated Fee of STATE Outside Counsel to (ii) the 
sum of Payable Liquidated Fees of all Private Counsel. 

(d) "Applicable Liquidation Amount" means, for purposes of the payments described in section 8 hereof 

(i) for the payment described in subsection (a) thereof, $125 million; 

(ii) for the payment described in subsection (b) thereof, the difference between (A) $250 
million and (B) the sum of all amounts paid in satisfaction of all Payable Liquidated Fees of 
Outside Counsel pursuant to subsection (a) thereof; 

(iii) for the payment described in subsection (c) thereof, the difference between (A) $250 
million and (B) the sum of all amounts paid in satisfaction of all Payable Liquidated Fees of 
Outside Counsel pursuant to subsections (a) and (b) thereof; 

(iv) for the payment described in subsection (d) thereof, the difference between (A) $250 
million and (B) the sum of all amounts paid in satisfaction of all Payable Liquidated Fees of 
Outside Counsel pursuant to subsections (a), (b) and (c) thereof; 

(v) for the payment described in subsection (e) thereof, the difference between (A) $250 • 
million and (B) the sum of all amounts paid in satisfaction of all Payable Liquidated Fees of 
Outside Counsel pursuant to subsections (a), (b), (c) and (d) thereof; 

(vi) for each ofthe first, second and third quarterly payments for any calendar year 
described in subsection (f) thereof, $62.5 million; and 

(vii) for each of the fourth calendar quarterly payments for any calendar year described in 
subsection (f) thereof, the difference between (A) $250 million and (B) the sum of all 
amounts paid in satisfaction of all Payable Liquidated Fees of Outside Counsel with respect 
to the preceding calendar quarters of the calendar year. 

(e) "Application" means a written application for a Fee Award submitted to the Panel, as well as all 
supporting materials (which may include video recordings of interviews). 

(f) "Approved Cost Statement" means both (i) a Cost Statement that has been accepted by the Original 
Participating Manufacturers; and (ii) in the event that a Cost Statement submitted by STATE Outside 
Counsel is disputed, the determination by arbitration pursuant to subsection (b) of section 19 hereof as to 
the amount of the reasonable costs and expenses of STATE Outside Counsel. 

(g) "Cost Statement" means a signed and attested statement of reasonable costs and expenses of Outside 
Counsel for any action identified on Exhibit D, M or N to the Agreement that has been brought by or 
against a Settling State or Litigating Political Subdivision. 

(h) "Designated Representative" means the person designated in writing, by each person or entity 
identified in Exhibit S to the Agreement [by the Attorney General of the State of STATE or as later • 
certified in writing by the governmental prosecuting authority of the Litigating Political Subdivision], to 
act as their agent in receiving payments from the Original Participating Manufacturers for the benefit of 
STATE Outside Counsel pursuant to sections 8, 16 and 19 hereof, as applicable. 
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(i) "Director" means the Director ofthe Private Adjudication Center of the Duke University School of 
Law or such other person or entity as may be chosen by agreement of the Original Participating 
Manufacturers and the Committee described in the second sentence of paragraph (b )(ii) of section II 
hereof. 

(j) "Eligible Counsel" means Private Counsel eligible to be allocated a part of a Quarterly Fee Amount 
pursuant to section 17 hereof. 

(k) "Federal Legislation" means federal legislation that imposes an enforceable obligation on 
Participating Defendants to pay attorneys' fees with respect to Private Counsel. 

(I) ','Fee Award" means any award of attorneys' fees by the Panel in connection with a Tobacco Case. 

(m) "Liquidated Fee" means an attorneys' fee for Outside Counsel for any action identified on Exhibit 
D, M or N to the Agreement that has been brought by or against a Settling State or Litigating Political 
Subdivision, in an amount agreed upon by the Original Participating Manufacturers and such Outside 
Counsel. 

(n) "Outside Counsel" means all those Private Counsel identified in Exhibit S to the Agreement. 

(0) "Panel" means the three-member arbitration panel described in section II hereof. 

'(P) "Party" means (i) STATE Outside Counsel and (ii) an Original Participating Manufacturer. 

(q) "Payable Cost Statement" means the unpaid amount of a Cost Statement as to which all conditions 
precedent to payment have been satisfied. 

(r) "Payable Liquidated Fee" means the unpaid amount of a Liquidated Fee as to which all conditions 
precedent to payment have been satisfied. 

(s) "Previously Settled States" means the States of Mississippi, Florida and Texas. 

(t) "Private Counsel" means all private counsel for all plaintiffs in a Tobacco Case (including STATE 
Outside Counsel). 

(u) "Quarterly Fee Amount" means, for purposes of the quarterly payments described in sections 16, 17 
and 18 hereof-

(i) for each of the first, second and third calendar quarters of any calendar year beginning 
with the first calendar quarter of 1999 and ending with the third calendar quarter of2008, 
$125 million; 

(ii) for each fourth calendar quarter of any calendar year beginning with the fourth calendar 
quarter of 1999 and ending with the fourth calendar quarter of2003, the sum of (A) $125 
million and (B) the differerice, if any, between (1) $375 million and (2) the sum of all 
amounts paid in satisfaction of all Fee Awards of Private Counsel during such calendar 
year, if any; . 

(iii) for each fourth calendar quarter of any calendar year beginning with the fourth calendar 
quarter of 2004 and ending with the fourth calendar quarter of 2008, the sum of (A) $125 
million; (B) the difference between (1) $375 million; and (2) the sum of all amounts paid in 
satisfaction of all Fee Awards of Private Counsel during such calendar year, if any; and (C) 
the difference, if any, between (1) $250 million and (2) the product of (a) .2 (two tenths) 
and (b) the sum of all amounts paid in satisfaction of all Liquidated Fees of Outside Counsel 
pursuant to section 8 hereof, if any; 

(iv) for each of the first, second and third calendar quarters of any calendar year beginning 
with the first calendar quarter of2009, $125 million; and . 
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(v) for each fourth calendar quarter of any calendar year beginning with the fourth calendar 
quarter of2009, the sum of (A) $125 million and (B) the difference, ifany, between (I) • 
$375 million and (2) the sum of all amounts paid in satisfaction of all Fee Awards of Private 
Counsel during such calendar year, if any. 

(v) "Related Persons" means each Original Participating Manufacturer's past, present and future 
Affiliates, divisions, officers, directors, employees, representatives, insurers, lenders, underwriters, 
Tobacco-Related Organizations, trade associations, suppliers, agents, auditors, advertising agencies, 
public relations entities, attorneys, retailers and distributors (and the predecessors, heirs, executors, 
administrators, successors and assigns of each of the foregoing). 

(w) "State of STATE' means the [applicable Settling State or the Litigating Political Subdivision], any of 
its past, present and future agents, officials acting in their official capacities, legal representatives, 
agencies, departments, commissions and subdivisions. 

(x) "STATE Outside Counsel" means all persons or entities identified in Exhibit S to the Agreement by 
the Attorney General of State of STATE [or as later certified by the office of the governmental 
prosecuting authority for the Litigating Political Subdivision] as having been retained by and having 
represented the STATE in connection with the Action, acting collectively by unanimous decision of all 
such persons or entities. 

(y) "Tobacco Case" means any tobacco and health case (other than a non-class action personal injury 
case brought directly by or on behalf of a single natural person or the survivor of such person or for 
wrongful death, or any non-class action consolidation of two or more such cases). 

(z) "Unpaid Fee" means the unpaid portion of a Fee Award. 

Section 2. Agreement to Pay Fees. 

The Original Participating Manufacturers will pay reasonable attorneys' fees to STATE Outside Counsel 
for their representation of the State of STATE in connection with the Action, as provided herein and 
subject to the Code of Professional Responsibility of the American Bar Association. Nothing herein shall 
be construed to require the Original Participating Manufacturers to pay any attorneys' fees other than (i) 
a Liquidated Fee or a Fee Award and (ii) a Cost Statement, as provided herein, nor shall anything herein 
require the Original Participating Manufacturers to pay any Liquidated Fee, Fee Award or Cost 
Statement in connection with any litigation other than the Action. 

Section 3. Exclusive Obligation of the Original Participating Manufacturers. 

The provisions set forth herein constitute the entire obligation of the Original Participating 
Manufacturers with respect to payment of attorneys' fees of STATE Outside Counsel (including costs 
and expenses) in connection with the Action and the exclusive means by which STATE Outside Counsel 
or any other person or entity may seek payment of fees by the Original Participating Manufacturers or 
Related Persons in connection with the Action. The Original Participating Manufacturers shall have no 
obligation pursuant to Section XVII ofthe Agreement to pay attorneys' fees in connection with the 
Action to any counsel other than STATE Outside Counsel, and they shall have no other obligation to 
pay attorneys' fees to or otherwise to compensate STATE Outside Counsel, any other counselor 
representative of the State of STATE or the State of STATE itself with respect to attorneys' fees in 
connection with the Action. 

Section 4. Release. 

• 

(a) Each person or entity identified in Exhibit S to the Agreement by the Attorney General of the State of • 
STATE [or as certified by the office of the governmental prosecuting authority for the Litigating 
Political Subdivision] hereby irrevocably releases the Original Participating Manufacturers and all 
Related Persons from any and all claims that such person or entity ever had, now has or hereafter can, 
shall or may have in any way related to the Action (including but not limited to any negotiations related 
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to the settlement of the Action). Such release shall not be construed as a release of any person or entity 
as to any of the obligations undertaken herein in connection with a breach thereof. 

(b) In the event that STATE Outside Counsel and the Original Participating Manufacturers agree upon a 
Liquidated Fee pursuant to section 7 hereof, it shall be a precondition to any payment by the Original 
Participating Manufacturers to the Designated Repr.esentative pursuant to section 8 hereof that each 
person or entity identified in Exhibit S to the Agreement by the Attorney General of the State of ST ATE 
[or as certified by the office of the governmental prosecuting authority for the Litigating Political' 
Subdivision] shall have irrevocably released all entities represented by STATE Outside Counsel in the 
Action, as well as all persons acting by or on behalf of such entities (including the Attorney General [or 
the office of the governmental prosecuting authority] and each other person or entity identified on 
Exhibit S to the Agreement by the Attorney General [or the office ofthe governmental prosecuting 
authority]) from any and all claims that such person or entity ever had, now has or hereafter can, shall or 
may have in any way related to the Action (including but not limited to any negotiations-related to the 
settlement of the Action). Such release shall not be construed as a release of any person or entity as to 
any of the obligations undertaken herein in connection with a breach thereof. . 

Section 5. No Effect on STATE Outside Counsel's Fee Contract. 

The rights and obligations, if any, of the respective parties to any contract between the State'of STATE 
,and STATE Outside Counsel shall be unaffected by this STATE Fee Payment Agreement except (a) 
insofar as STATE Outside Counsel grant the release described in subsection (b) of section 4 hereof; and 
(b) to the extent that STATE Outside Counsel receive any payments in satisfaction of a Fee Award 
pursuant to section 16 hereof, any amounts so received shall be credited, on a dollar-for-dollar basis, 
against any amount payable to STATE Outside Counsel by the State of STATE [or the Litigating 
Political Subdivision] under any such contract. 

Section 6. Liquidated Fees. 

(a) In the event that the Original Participating Manufacturers and STATE Outside Counsel agree upon 
the amount of a Liquidated Fee, the Original Participating Manufacturers shall pay such Liquidated Fee, ' 
pursuant to the terms hereof. 

(b) The Original Participating Manufacturers' payment of any Liquidated Fee pursuant to this STATE 
Fee Payment Agreement shall be subject to (i) satisfaction of the conditions precedent stated in section 4 
and paragraph (c)(ii) of section 7 hereof; and (ii) the payment schedule and the annual and quarterly 
aggregate national caps specified in sections 8 and 9 hereof, which shall apply to all payments made 
with respect to Liquidated Fees of all Outside Counsel. 

Section 7. Negotiation of Liquidated Fees. 

(a) If STATE Outside Counsel seek to be paid a Liquidated Fee, the Designated Representative shall so 
notify the Original Participating Manufacturers. The Original Participating Manufacturers may at any 
time make an offer of a Liquidated Fee to the Designated Representative in an amount set by the 
unanimous agreement, and at the sole discretion, of the Original Participating Manufacturers and, in any 
event, shall collectively make such an offer to the Designated Representative no more than 60 Business 
Days after receipt of notice by the Designated Representative that STATE Outside Counsel seek to be 
paid a Liquidated Fee. The Original Participating Manufacturers shall not be obligated to make an offer 
of a Liquidated Fee in any particular amount. Within ten Business Days' after receiving such an offer, 
STATE Outside Counsel shall either accept the offer, reject the offer or make a counteroffer. 

(b) The national aggregate of all Liquidated Fees to be agreed to by the Original Participating 
Manufacturers in connection with the settlement of those actions indicated on Exhibits D, M and N to 
the Agreement shall not exceed one billion two hundred fifty million dollars ($1,250,000,000). 

(c) If the Original Participating Manufacturers and STATE Outside Counsel agree in writing upon a 
Liquidated Fee-
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(i) STATE Outside Counsel shall not be eligible for a Fee Award; 

(ii) such Liquidated Fee shall not become a Payable Liquidated Fee until such time as (A) • 
State-Specific Finality has occurred in the State of STATE; (B) each person or entity 
identified in Exhibit S to the Agreement by the Attorney General of the State of STATE [or 
as certified by the office of the governmental prosecuting authority of the Litigating 
Political Subdivision] has granted the release described in subsection (b) of section 4 hereof; 
and (C) notice of the events described in subparagraphs (A) and (B) of this paragraph has 
been provided to the Original Participating Manufacturers. 

(iii) payment of such Liquidated Fee pursuant to sections 8 and 9 hereof (together with 
payment of costs and expenses pursuant to section 19 hereof), shall be STATE Outside 
Counsel's total and sole compensation by the Original Participating Manufacturers in 
connection with the Action. 

(d) If the Original Participating Manufacturers and STATE Outside Counsel do not agree in writing 
upon a Liquidated Fee, STATE Outside Counsel may submit an Application to the Panel for a Fee 
Award to be paid as provided in sections 16, 17 and 18 hereof. 

Section 8. Payment o/Liquidated Fee. 

In the event that the Original Participating Manufacturers and STATE Outside Counsel agree in writing 
upon a Liquidated Fee, and until such time as the Designated Representative has received payments in 
full satisfaction of such Liquidated Fee-

(a) On February 1, 1999, if the Liquidated Fee of STATE Outside Counsel became a Payable Liquidated 
Fee before January 15, 1999, each Original Participating Manufacturer shall severally pay to the 
Designated Representative its Relative Market Share of the lesser of (i) the Payable Liquidated Fee of 
STATE Outside Counsel, (ii) $5 million or (iii) in the event that the sum of all Payable Liquidated Fees • 
of all Outside Counsel as ofJanuary 15, 1999 exceeds the Applicable Liquidation Amount, the 
Allocable Liquidated Share of STATE Outside Counsel. 

(b) On August 1, 1999, ifthe Liquidated Fee of STATE Outside Counsel became a Payable Liquidated 
Fee on or after January 15, 1999 and before July 15, 1999, each Original Participating Manufacturer 
shall severally pay to the Designated Representative its Relative Market Share of the lesser of (i) the 
Payable Liquidated Fee of STATE Outside Counsel, (ii) $5 million or (iii) in the event that the sum of 
all Payable Liquidated Fees of all Outside Counsel that became Payable Liquidated Fees on or after 
January 15, 1999 and before July 15,1999 exceeds the Applicable Liquidation Amount, the Allocable 
Liquidated Share of STATE Outside Counsel. 

(c) On December 15, 1999, if the Liquidated Fee of STATE Outside Counsel became a Payable 
Liquidated Fee on or after July 15, 1999 and before December 1, 1999, each Original Participating 
Manufacturer shall severally pay to the Designated Representative its Relative Market Share of the 
lesser of (i) the Payable Liquidated Fee of STATE Outside Counsel, (ii) $5 million or (iii) in the event 
that the sum of all Payable Liquidated Fees of all Outside Counsel that became Payable Liquidated Fees 
on or after July 15, 1999 and before December 1, 1999 exceeds the Applicable Liquidation Amount, the 
Allocable Liquidated Share of STATE Outside Counsel. 

(d) On December 15,1999, if the Liquidated Fee of STATE Outside Counsel became a Payable 
Liquidated Fee before December 1, 1999, each Original Participating Manufacturer shall severally pay 
to the Designated Representative its Relative Market Share of the lesser of (i) the Payable Liquidated 
Fee of STATE Outside Counsel, or (ii) $5 million or (iii) in the event that the sum of all Payable 
Liquidated Fees of all Outside Counsel that become Payable Liquidated Fees before December 1,1999 
exceeds the Applicable Liquidation Amount, the Allocable Liquidated Share of STATE Outside 
Counsel. 

(e) On December 15,1999, if the Liquidated Fee of STATE Outside Counsel became a Payable 
Liquidated Fee beforeDecember 1, 1999, each Original Participating Manufacturer shall severally pay 
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to the Designated Representative its Relative Market Share of the lesser of (i) the Payable Liquidated 
Fee of STATE Outside Counselor (ii) in the event that the sum of all Payable Liquidated Fees of all 
Outside Counsel that became Payable Liquidated Fees before December I, 1999 exceeds the Applicable 
Liquidation Amount, the Allocable Liquidated Share of STATE Outside Counsel. 

(f) On the last day of each calendar quarter, beginning with the first calendar quarter of 2000 and ending 
with the fourth calendar quarter of2003, if the Liquidated Fee of STATE Outside Counsel became a 
Payable Liquidated Fee at least IS Business Days prior to the last day of each such calendar quarter, 
each Original Participating Manufacturer shall severally pay to the Designated Representative its 
Relative Market Share of the lesser of (i) the Payable Liquidated Fee of STATE Outside Counselor (ii) 
in the event that the sum of all Payable Liquidated Fees of all Outside Counsel as of the date IS 
Business Days prior to the date ofthe payment in question exceeds the Applicable Liquidation Amount, 
the Allocable Liquidated Share of STATE Outside Counsel. 

Section 9. Limitations on Payments of Liquidated Fees. 

Notwithstanding any other provision hereof, all payments by the Original Participating Manufacturers 
with respect to Liquidated Fees shall be subject to the following: 

(a) Under no circumstances shall the Original Participating Manufacturers be required to make any 
payment that would result in aggregate national payments of Liquidated Fees: 

(i) during 1999, totaling more than $250 million; 

(ii) with respect to any calendar quarter beginning with the first calendar quarter of 2000 
and ending with the fourth calendar quarter of2003, totaling more than $62.5 million, 
except to the extent that a payment with respect to any prior calendar quarter of any 
calendar year did not total $62.5 million; or 

(iii) with respect to any calendar quarter after the fourth calendar quarter of2003, totaling 
more than zero. 

(b) The Original Participating Manufacturers' obligations with respect to the Liquidated Fee of STATE 
Outside Counsel, ifany, shall be exclusively as provided in this STATE Fee Payment Agreement, and 
notwithstanding any other provision oflaw, such Liquidated Fee shall not be entered as or reduced to a 
judgment against the Original Participating Manufacturers or considered as a basis for requiring a bond 
or imposing a lien or any other encumbrance. 

Section 10. Fee Awards. 

·(a) In the event that the Original Participating Manufacturers aiJ.d STATE Outside Counsel do not agree 
in writing upon a Liquidated Fee as described in section 7 hereof, the Original Participating 
Manufacturers shall pay, pursuant to the terms hereof, the Fee Award awarded by the Panel to STATE 
Outside Counsel. 

(b) The Original Participating Manufacturers' payment of any Fee Award pursuant to this STATE Fee 
Payment Agreement shall be subject to the payment schedule and the annual and quarterly aggregate 
national caps specified in sections 17 and 18 hereof, which shall apply to: 

(i) all payments of Fee Awards in connection with an agreement to pay fees as part of the 
settlement of any Tobacco Case on terms that provide for payment by the Original 
Participating Manufacturers or other defendants acting in agreement with the Original 
Participating Manufacturers (collectively, "Participating Defendants") offees with respect 
to any Private Counsel, subject to an annual cap on payment of all such fees; and 

(ii) all payments of attorneys' fees (other than fees for attorneys of Participating 
Defendants) pursuant to Fee Awards for activities in connection with any Tobacco Case 
resolved by operation of Federal Legislation. 
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Section 11. Composition of the Panel. 

(a) The first and the second member~ ofthe Panel shall both be permanent members of the Panel and, as • 
such, will participate in the determination of all Fee Awards. The third Panel member shall not be a 
permanent Panel member, but instead shall be a state-specific member selected to determine Fee Awards 
on behalf of Private Counsel retained in connection with litigation within a single state. Accordingly, the 
third, state-specific member of the Panel for purposes of determining Fee Awards with respect to 
litigation in the State of STATE shall not participate in any determination as to any Fee Award with 
'respect to litigation in any other state (unless selected to participate in such determinations by such 
persons as may be authorized to make such selections under other agreements). 

(b) The members of the Panel shall be selected as follows: 

(i) The first member shall be the natural person selected by Participating Defendants. 

(ii) The second member shall be the person jointly selected by the agreement of 
Participating Defendants and a majority of the committee described in the fee payment 
agreements entered in connection with the settlements of the Tobacco Cases brought by the 
Previously Settled States. In the event that the person so selected is unable or unwilling to 
continue to serve, a replacement for such member shall be selected by agreement of the 
Original Participating Manufacturers and a majority of the members of a committee 
composed ofthe following members: Joseph F. Rice, Richard F. Scruggs, Steven W. 
Berman, Walter Umphrey, one additional representative, to be selected in the sole discretion 
ofNAAG, and two representatives of Private Counsel in Tobacco Cases, to be selected at 
the sole discretion of the Original Participating Manufacturers. 

(iii) The third, state-specific member for purposes of determining Fee Awards with respect 
to litigation in the State of STATE shall be a natural person selected by STATE Outside • 
Counsel, who shall notify the Director and the Original Participating Manufacturers of the 
name of the person selected. 

Section 12. Application of STATE Outside Counsel. 

(a) STATE Outside Counsel shall make a collective Application for a single Fee Award, which shall be 
submitted to the Director. Within five Business Days after receipt of the Application by STATE Outside 
Counsel, the Director shall serve the Application upon the Original Participating Manufacturers and the 
STATE. The Original Participating Manufacturers shall submit all materials in response to the 
Application to the Director by the later of (i) 60 Business Days after service of the Application upon the 
Original Participating Manufacturers by the Director, (ii) five Business Days after the date of 
State-Specific Finality in the State of STATE or (iii) five Business Days after the date on which notice 
of the name of the third, state-specific panel member described in paragraph (b)(iii) of section 11 hereof 
has been provided to the Director and the Original Participating Manufacturers. 

(b) The Original Participating Manufaciurers may submit to the Director any materials that they wish 
and, notwithstanding any restrictions or representations made in any other agreements, the Original 
Participating Manufacturers shall be in no way constrained from contesting the amount of the Fee 
Awardrequested by STATE Outside Counsel. The Director, the Panel, the State of STATE, the Original 
Participating Manufacturers and STATE Outside Counsel shall preserve the confidentiality of any 
attorney work-product materials or other similar confidential information that may be submitted. 

(c) The Director shall forward the Application of STATE Outside Counsel, as well as all written 
materials relating to such Application that have been submitted by the Original Participating 
Manufacturers pursuant to subsection (b) of this section, to the Panel within five Business Days after the • 
later of (i) the expiration of the period for the Original Participating Manufacturers to submit such 
materials or (ii) the earlier of (A) the date on which the Panel issues a Fee Award with respect to any 
Application of other Private Counsel previously forwarded to the Panel by the Director or (B) 30 
Business Days after the forwarding to the Panel of the Application of other Private Counsel most 
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recently forwarded to the Panel by the Director. The Director shall notify the Parties upon forwarding 
the Application (and all written materials relating thereto) to the Panel. 

(d) In the event that either Party seeks a hearing before the Panel, such Party may submit a request to the 
Director in writing within five Business Days after the forwarding of the Application of STATE Outside 
Counsel to the Panel by the Director, and the Director shall promptly forward the request to the Panel. T f 
the Panel grants the request, it shall promptly set a date for hearing, such date to fall within 30 Business 
Days after the date of the Pimel's receipt of the Application. . 

Section 13. PanelProceedings. 

The proceedings ofthe Panel shall be conducted subject to the·terms ofthis Agreement and of the 
Protocol of Panel Procedures attached as an Appendix hereto. 

Section 14. Award of Fees to STATE Outside Counsel. 

The members of the Panel will consider all relevant information submitted to them in reaching a 
decision as to a Fee Award that fairly provides for full reasonable compensation of STATE Outside 
Counsel. In considering the amount of the Fee Award, the Panel shall not consider any Liquidated Fee 
agreed to by any other Outside Counsel, any offer of or negotiations relating to any proposed liquidated 
fee for STATE Outside Counselor any Fee Award that already has been or yet may be awarded in 
connection with any other Tobacco Case. The Panel's decisions as to the Fee Award of STATE Outside 
Counsel shall be in writing and shall report the amount ofthe fee awarded (with or without explanation 
or opinion, at the Panel's discretion). The Panel shall determine the amount of the Fee Award to be paid 
to STATE Outside Counsel within the later of30 calendar days after receiving the Application (and all 
related materials) from the Director or 15 Business Days after the last date of any hearing held pursuant 
to subsection (d) of section 12 hereof. The Panel's decision as to the Fee Award of STATE Outside 
Counsel shall be final, binding and non-appealable. 

Section 15. Costs of Arbitration. 

All costs and expenses ofthe arbitration proceedings held by the Panel, including costs, expenses and 
compensation of the Director and ofthe Panel members (but not including 'any costs, expenses or 
compensation of counsel making applications to the Panel), shall be borne by the Original Participating 
Manufacturers in proportion to their Relative Market Shares. 

Section 16. Payment of Fee Award of STATE Outside Counsel. 

On or before the tenth Business Day after the last day of each calendar quarter beginning with the first 
calendar quarter of 1999, each Original Participating Manufacturer shall severally pay to the Designated 
Representative its Relative Market Share of the Allocated Amount for STATE Outside Counsel for the 
calendar quarter with respect to which such quarterly payment is being made (the "Applicable Quarter"). 

Section 17. Allocated Amounts of Fee Awards. 

The Allocated Amount for each Private Counsel with respect to any payment to be made for any 
particular Applicable Quarter shall be determined as follows: 

(a) The Quarterly Fee Amount shall be allocated equally among each of the three months of the 
Applicable Quarter. The amount for each such month shall be allocated among those Private Counsel 
retained in connection with Tobacco Cases settled before or during such month (each such Private 
Counsel being an "Eligible Counsel" with respect to such monthly amount), each of which shall be 
allocated a portion of each such monthly amount up to (or, in the event that the sum of all Eligible 
Counsel's respective Unpaid Fees exceeds such monthly amount, in proportion to) the amount of such 
Eligible Counsel's Unpaid Fees. The monthly amount for each month of the calendar quarter shall be 
allocated among those Eligible Counsel having Unpaid Fees, without regard to whether there may be 
Eligible Counsel that have not yet been granted or denied a Fee Award as of the last day of the 
Applicable Quarter. The allocation of subsequent Quarterly Fee Amounts for the calendar year, if any, 
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shall be adjusted, as necessary, to account for any Eligible Counsel that are granted Fee Awards in a 
subsequent quarter of such calendar year, as provided in paragraph (b)(ii)'ofthis section. 

(b) In the event that the amount for a given month is less than the sum of the Unpaid Fees of all Eligible • 
Counsel: 

(i) in the case of the first quarterly allocation for any calendar year, such monthly amount 
shall be allocated among all Eligible Counsel for such month in proportion to the amounts 
of their respective Unpaid Fees. 

(ii) in the case of a quarterly allocation after the first quarterly allocation, the Quarterly Fee 
Amount shall be allocated among only those Private Counsel, if any, that were Eligible 
Counsel with respect to any monthly amount for any prior quarter of the calendar year but 
were not allocated a proportionate share of such monthly amount (either because such 
Private Counsel's applications for Fee Awards were still under consideration as of the last 
day ofthe calendar quarter containing the month in question or for any other reason), until 
each such Eligible Counsel has been allocated a proportionate share of all such prior 
monthly payments for the calendar year (each such share of each such Eligible Counsel 
being a "Payable Proportionate Share"). In the event that the sum of all Payable 
Proportionate Shares exceeds the Quarterly Fee Amount, the Quarterly Fee Amount shall be 
allocated among such Eligible Counsel on a monthly basis in proportion to the amounts of 
their respective Unpaid Fees (without regard to whether there may be other Eligible Counsel 
with respect to such prior monthly amounts that have not yet been granted or denied a Fee 
Award as of the last day of the Applicable Quarter). In the event that the sum of all Payable 
Proportionate Shares is less than the Quarterly Fee Amount, the amount by which the 
Quarterly Fee Amount exceeds the sum of all such Payable Proportionate Shares shall be 
allocated among each month of the calendar quarter, each such monthly amount to be 
allocated among those Eligible Counsel having Unpaid Fees in proportion to the amounts of 
their respective Unpaid Fees (without regard to whether there may be Eligible Counsel that • 
have not yet been granted or denied a Fee Award as of the last day of the Applicable 
Quarter). 

(c) Adjustments pursuant to subsection (b)(ii) of this section 17 shall be made separately for each 
calendar year. No amounts paid in any calendar year shall be subject to refund, nor shall any payment in 
any given calendar year affect the allocation of payments to be made in any subsequent calendar year. 

Section 18. Credits to and Limitations on Payment of Fee Awards. 

Notwithstanding any other provision hereof, all payments by the Original Participating Manufacturers 
with respect to Fee Awards shall be subject to the following: 

(a) Under no circumstances shall the Original Participating Manufacturers be required to make payments 
that would result in aggregate national payments and credits by Participating Defendants with respect to 
all Fee Awards of Private Counsel: 

(i) during any year beginning with 1999, totaling more than the sum of the Quarterly Fee 
Amounts for each calendar quarter of the calendar year, excluding certain payments with 
respect to any Private Counsel for 1998 that are paid in 1999; and 

(ii) during any calendar quarter beginning with the first calendar quarter of 1999, totaling 
more than the Quarterly Fee Amount for such quarter, excluding certain payments with 
respect to any Private Counsel for 1998 that are paid in 1999. 

(b) The Original Participating Manufacturers' obligations with respect to the Fee Award of STATE • 
Outside Counsel, if any, shall be exclusively as provided in this STATE Fee Payment Agreement, and 
notwithstanding any other provision of law, such Fee Award shall not be entered as or reduced to a 
judgment against the Original Participating Manufacturers or considered as a basis for requiring a bond 
or imposing a lien or any other encumbrance. 

1\6 of \33 11/22/983:27 PM 



msa.ts 

• 

• 

• 

http://www.naag.org/senle.htm 

Section 19. Reimbursement a/Outside Counsel's Costs. 

(a) The Original Participating Manufacturers shall reimburse STATE Outside Counsel for reasonable 
costs and expenses incurred in connection with the Action, provided that such costs and expenses are of 
the same nature as costs and expenses for which the Original Participating Manufacturers ordinarily 
reimburse their own counselor agents. Payment of any Approved Cost Statement pursuant to this 
STATE Fee Payment Agreement shall be subject to (i) the condition precedent of approval of the 
Agreement by the Court for the State of STATE and (ii) the payment schedule and the aggregate 
national caps specified in subsection (c) of this section, which shall apply to all payments made with 
respect to Cost Statements of all Outside Counsel. 

(b) In the event that STATE Outside Counsel seek to be reimbursed for reasonable costs and expenses 
incurred in connection with the Action, the Designated Representative shall submit a Cost Statement to 
the Original Participating Manufacturers. Within 30 Business Days after receipt of any such Cost 
Statement, the Original Participating Manufacturers shall either accept the Cost Statement or dispute the 
Cost Statement, in which event the Cost Statement shall be subject to l! full audit by examiners to be . 
appointed by the Original Participating Manufacturers (in their sole discretion). Any such audit will be 
completed within 120 Business Days after the date the Cost Statement is received by the Original 
Participating Manufacturers. Upon completion of such audit, if the Original Participating Manufacturers 
and STATE Outside Counsel cannot agree as to the appropriate amount of STATE Outside Counsel's 
reasonable costs and expenses, the Cost Statement and the examiner's audit report shall be submitted to 
the Director for arbitration before the Panel or, in the event that STATE Outside Counsel and the 
Original Participating Manufacturers have agreed upon a Liquidated Fee pursuant to section 7 hereof, 
before a separate three-member panel of independent arbitrators, to be selected in a manner to be agreed 
to by STATE Outside Counsel and the Original Participating Manufacturers, which shall determine the 
amount of STATE Outside Counsel's reasonable costs and expenses for the Action. In determining such 
reasonable costs and expenses, the members ofthe arbitration panel shall be governed by the Protocol of 
Panel Procedures attached as an Appendix hereto. The amount of STATE Outside Counsel's reasonable 
costs and expenses determined pursuant to arbitration as provided in the preceding sentence shall be 
final, binding and non-appealable. 

(c) Any Approved Cost Statement of STATE Outside Counsel shall not become a Payable Cost 
Statement until approval of the Agreement by the Court for the State of STATE. Within five Business. 
Days after receipt of notification thereof by the Designated Representative, each Original Participating 
Manufacturer shall severally pay to the Designated Representative its Relative Market Share of the 
Payable Cost Statement of STATE Outside Counsel, subject to the following -

(i) All Payable Cost Statements of Outside Counsel shall be paid in the order in which such 
Payable Cost Statements became Payable Cost Statements. 

(ii) Under no circumstances shall the Origin~l Participating Manufacturers be required to 
make payments that would result in aggregate national payments by Participating 
Defendants of all Payable Cost Statements of Private Counsel in connection with all ofthe 
actions identified in Exhibits D, M and N to the Agreement, totaling more than $75 million 
for any given year. 

. (iii) Any Payable Cost Statement of Outside Counsel not paid during the year in which it 
became a Payable c:ost Statement as a result of paragraph (ii) of this subsection shall 
become payable in subseql!ent years, subject to paragraphs (i) and (ii), until paid in full. 

(d) The Original Participating Manufacturers' obligations with respect to reasonable costs and expenses 
incurred by STATE Outside Counsel in connection with the Action shall be exclusively as provided in 
this STATE Fee Payment Agreement, and notwithstanding any other provision of law, any Approved 
Cost Statement determined pursuant to subsection (b) of this section (including any Approved Co~t 
Statement determined pursuant to arbitration before the Panel or the separate three-member panel of 
independent arbitrators described therein) shall not be entered as or reduced to a judgment against the 
Original Participating Manufacturers or considered as a basis for requiring a bond or imposing a lien or 
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any other incumbrance. 

Section 20. Recovery of Payments by State of STATE. 

(a) In the event that the State of STATE pays attorneys' fees in connection with the Action to STATE 
Outside Counsel and STATE Outside Counsel have not agreed with the Original Participating 
Manufacturers on the amount of a Liquidated Fee, have not submitted an Application for a Fee Award to 
the Director, and have not submitted a Cost Statement to the Original Participating Manufacturers, the 
State of STATE may seek to be paid either a Liquidated Fee or a Fee Award, as well as a Cost 
Statement, in the place of STATE Outside Counsel, in the same manner as and subject to the same 
conditions applicable to the payment ofa Liquidated Fee, Fee Award or Cost Statement of STATE 
Outside Counsel. 

[METHODOLOGY TO BE DETERMINED] 

Section 21. Distribution of Payments among STATE Outside Counsel. 

(a) All payments made to the Designated Representative pursuant to this STATE Fee Payment 
Agreement shall be for the benefit of each person or entity identified in Exhibit S to the Agreement by 
the Attorney General of the State of STATE [or as certified by the governmental prosecuting authority 
of the Litigating Political Subdivision], each of which shall receive from the Designated Representative 
a percentage of each such payment in accordance with the fee sharing agreement, if any, among STATE 
Outside Counsel (or any written amendment thereto). 

(b) The Original Participating Manufacturers shall have no obligation, responsibility or liability with 
respect to the allocation among those persons or entities identified in Exhibit S to the Agreement by the 
Attorney General of the State of STATE [or as certified by the governmental prosecuting authority of 
the Litigating Political Subdivision], or with respect to any claim of misallocation, of any amounts paid 
to the Designated Representative pursuant to this STATE Fee Payment Agreement. • 

Section 22. Calculations of Amounts. 

All calculations that may be required hereunder shall be performed by the Original Participating 
Manufacturers, with notice of the results thereof to be given promptly to the Designated Representative. 
Any disputes as to the correctness of calculations made by the Original Participating Manufacturers shall 
be resolved pursuant to the procedures described in Section XI(c) of the Agreement for resolving 
disputes as to calculations by the Independent Auditor. 

Section 23. Payment Responsibility. 

(a) Each Original Participating Manufacturer shall be severally liable for its share of all payments 
pursuant to this STATE Fee Payment Agreement. Under no circumstances shall any payment due 
hereunder or any portion thereof become the joint obligation of the Original ParticipatingManufacturers 
or the obligation of any person other than the Original Participating Manufacturer from which such 
payment is originally due, nor shall any Original Participating Manufacturer be required to pay a portion 
of any such payment greater than its Relative Market Share. 

(b) Due to the particular corporate structures ofR. J. Reynolds Tobacco Company ("Reynolds") and 
Brown & Williamson Tobacco Corporation ("Brown & Williamson") with respect to their non-domestic 
tobacco operations, Reynolds and Brown & Williamson shall each be severally liable for its respective 
share of each payment due pursuant to this STATE Fee Payment Agreement up to (and its liability 
hereunder shall not exceed) the full extent of its assets used in, and earnings and revenues derived from, 
its manufacture and sale in the United States of Tobacco Products intended for domestic consumption, 
and no recourse shall be had against any of its other assets or earnings to satisfy such obligations. 

Section 24'. Termination. 

In the event that the Agreement is terminated with respect to the State of STATE pursuant to Section 
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XVIII(u) of the Agreement (or for any other reason) the Designated Representative and each person or 
entity identified in Exhibit S to the Agreement by the Attorney General of the State of ST A TE [or as 
certified by the governmental prosecuting authority of the Litigating Political Subdivision] shall 
immediately refund to the Original Participating Manufacturers all amounts received u'nder this STATE 
Fee Payment Agreement. 

Section 25. Intended Beneficiaries. 

No provision hereofcreates any rights on the part of, or is enforceable by, any person or entity that is not 
a Party or a person covered by either ofthe releases described in section 4 hereof, except that sections 5 
and 20 hereof create rights on the part of, and shall be enforceable by, the State of STATE. Nor shall any 
provision hereof bind any non-signatory or determine, limit or prejudice the rights of any such person or 
entity. 

Section 26. Representations of Parties. 

The Parties hereto hereby represent that this STATE Fee Payment Agreement has been duly authorized 
and, upon execution, will constitute a valid and binding contractual obligation, enforceable in 
accordance with its terms, of each of the Parties hereto: 

Section 27. No Admission. 

This STATE Fee Payment Agreement is not intended to be and shall not in any event be construed as, or 
deemed to be, an admission or concession or evidence of any liability or wrongdoing whatsoever on the 
part of any signatory hereto or any person covered by either of the releases provided under section 4 
hereof. The Original Participating Manufacturers specifically disclaim and deny any liability or 
wrongdoing whatsoever with respect to the claims released under section 4 hereof and enter into this 
STATE Fee Payment Agreement for the sole purposes of memorializing the Original Participating 
Manufacturers' rights and obligations-with respect to payment of attorneys' fees pursuant to the 
Agreement and avoiding the further expense, inconvenience, burden and uncertainty of potential 
litigation. 

Section 28. Non-admissibility. 

This STATE Fee Payment Agreement having been undertaken by the Parties hereto in good faith and for 
settlement purposes only, neither this STATE Fee Payment Agreement nor any evidence of negotiations 
relating hereto shall be offered or received in evidence in any action or proceeding other than an action 
or proceeding arising under this STATE Fee Payment Agreement. 

Section 29. Amendment and Waiver. 

This STATE Fee Payment Agreement may be amended only by a written instrument executed by the 
Parties. The waiver of any rights conferred hereunder shall be effective only if made by written 
instrument executed by the waiving Party. The waiver by any Party of any breach hereof shall not be 
deemed to be or construed as a waiver of any other breach, whether prior, .subsequent or 
contemporaneous, of this ST ATE· Fee Payment Agreement. 

Section 30. Notices. 

All notices or other communications to any party hereto shall be in writing (including but not limited to 
telex, facsimile or similar writing) and shall be given to the notice parties listed on Schedule A hereto at 
the addresses therein indicated. Any Party hereto may change the name and address of the person 
designated to receive notice on behalf of such Party by notice given as provided in this section including 
an updated list conformed to Schedule A hereto. 

Section 31. Governing Law. 

This STATE Fee Payment Agreement shall be governed by the laws of the State of STATE without 
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regard to the conflict oflaw rules of such State. 

Section 32. Construction. 

None of the Parties hereto shall be considered to be the drafter hereof or of any provision hereof for the 
purpose of any statute, case law or rule of interpretation or construction that would or might cause any 
provision to be construed against the drafter hereof. 

Section 33. Captions. 

The captions of the sections hereof are included for convenience of reference only and shall be ignored 
in the construction and interpretation hereof. 

Section 34. Execution of STATE Fee Payment Agreement. 

This STATE Fee Payment Agreement may be executed in counterparts. Facsimile or photocopied 
signatures shall be considered valid signatures as ofthe date hereof, although the original signature 
pages shall thereafter be appended to this STATE Fee Payment Agreement. 

Section 35. Entire Agreement of Parties. 

This STATE Fee Payment Agreement contains an entire, complete and integrated statement of each and 
every term and provision agreed to by and among the Parties with respect to payment of attorneys' fees 
by the Original Participating Manufacturers in connection with the Action and is not subject to any 
condition or covenant, express or implied, not provided for herein. 

IN WITNESS WHEREOF, the Parties hereto, through their fully authorized representatives, have agreed 
to this STATE Fee Payment Agreement as of this _th day of ,1998. 

[SIGNATURE BLOCK] 

APPENDIX 
to MODEL FEE PAYMENT AGREEMENT 

PROTOCOL OF PANEL PROCEEDINGS 

This Protocol of procedures has been agreed to between the respective parties to the STATE Fee 
Payment Agreement, and shall govern the arbitration proceedings provided for therein. 

Section 1. Definitions. 

All definitions contained in the ST A TEFee Payment Agreement are incorporated by reference herein. 

Section 2. Chairman. 

The person selected to serve as the permanent, neutral member of the Panel as described in paragraph 
(b)(ii) of section 11 of the STATE Fee Payment Agreement shall serve as the Chairman of the Panel. 

Section 3. Arbitration Pursuant to Agreement. 

The members of the Panel shall determine those matters committed to the decision of the Panel under 
the STATE Fee Payment Agreement, which shall govern as to all matters discussed therein. 

Section 4. ABA Code of Ethics. 

Each of the members of the Panel shall be governed by the Code of Ethics for Arbitrators in 
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Commercial Disputes prepared by the American Arbitration Association and the American Bar 
Association (the "Code oj Ethics") in conducting the arbitration proceedings pursuant to the ST ATE Fee 
Payment Agreement, subject to the terms of the STATE Fee Payment Agreement and this Protocol. 
Each of the party-appointed members of the Panel shall be governed by Canon VII of the Code oj 
Ethics. No person may engage in any ex parte communications with the permanent, neutral member of 
the Panel selected pursuant to paragraph (b )(ii) of section 11, in keeping with Canons I, IT and III of the 
Code oj Ethics. 

Section 5. Additional Rules and Procedures. 

The Panel may adopt such rules and procedures as it deems necessary and appropriate for the discharge 
of its duties under the STATE Fee Payment Agreement and this Protocol, subject to the terms of the 
STATE Fee Payment Agreement and this Protocol. 

Section 6. Majority Rule . 

. In the event that the members of the Panel are not unanimous in their views as to any matter to be 
determined by them pursuant to the STATE Fee Payment Agreement or this Protocol, the determination 
shall be decided by a vote of a majority of the three members of the Panel. 

Section 7. ApplicationJor Fee Award and Other Materials. 

(a) The Application of STATE Outside Counsel and any materials submitted to the Director relating 
thereto (collectively, "submissions") shall be forwarded by the Director to each ofthe members of the 
Panel in the manner and on the dates specified in the STATE Fee Payment Agreement. 

(b) All materials submitted to the Director by either Party (or any other person) shall be served upon all 
Parties. All submissions required to be served on any Party shall be deemed to have been served as of 
the date on which such materials have been sent by either (i) hand delivery or (ii) facsimile and 
overnight courier for priority next-day delivery. 

(c) To ¢.e extent that the Panel believes that information not submitted to the Panel may be relevant for 
purposes of determining those matters committed to the decision of the Panel under the terms of the 
STATE Fee Payment Agreement, the Panel shall request such information from the Parties. 

Section 8. Hearing. 

Any hearing held pursuant to section 12 of the STATE Fee Payment Agreement shaH not take place 
other than in the presence of all three members of the Panel upon notice and an opportunity for the 
respective representatives of the Parties to attend . 

. Section 9. Miscellaneous. 

(a) Each member of the Panel shall be compensated for his services by the Original Participating 
Manufacturers on a basis to be agreed to between such member and the Original Participating 
Manufacturers. 

(b) The members ofthe Panel shall refer all media inquiries regarding the arbitration proceeding to the 
respective Parties to the STATE Fee Payment Agreement and shall refrain from any comment as to the 
arbitration proceedings to be conducted pursuant to the STATE Fee Payment Agreement during the 
pendency of such arbitration proceedings, in keeping with Canon IV(B) of the Code oj Ethics. 

EXHIBIT P 

NOTICES 

NAAG Executive Director PHO: (202) 326-605 
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750 First Street, N.E. FAX: (202) 408-699 
Suite 1100 
Washington, DC 20002 • Escrow Agent 

[to come] 

Alabama Honorable Bill Pryor PHO: (334) 242-730 
Attorney General of Alabama FAX: (334) 242-489 
Office of the Attorney General 
State House 
II South Union Street 
Montgomery, AL 36130 

Alaska Honorable Bruce M. Botelho PHO: (907) 465-360 
Attorney General of Alaska FAX: (907) 465-207 
Office of the Attorney General 
Post Office Box 110300 
Diamond Courthouse 
Juneau, AK 99811-0300 

American Samoa Honorable Toetagata Albert Mailo PHO: (684) 633-416 
Attorney General of American Samoa FAX: (684) 633-183 
Office of the Attorney General 
Post Office Box 7 
Pago Pago, AS 96799 

Arizona Honorable Grant Woods PHO: (602) 542-426 
Attorney General of Arizona FAX: (602) 542-408 • Office of the Attorney General 
1275 West Washington Street 
Phoenix, AZ'85007 

Arkansas Honorable Winston Bryant PHO: (501) 682-200 
Attorney General of Arkansas FAX: (SOl) 682-808 
Office of the Attorney General 
200 Tower Building, 323 Center Street 
Little Rock, AR 72201-2610 

California Honorable Daniel E. Lungren PHO: (916) 324-543 
Attorney General of California FAX: (916) 324-673 
Office of the Attorney General 
1300 I Street, Suite 1740 
Sacramento, CA 95814 

Colorado Honorable Gale A. Norton PHO: (303) 866-305 
Attorney General of Colorado FAX: (303) 866-395 
Office of the Attorney General 
Department of Law 
1525 Sherman Street 
Denver, CO 80203 

Connecticut Honorable Richard Blumenthal PHO: (860) 808-531 
Attorney General of Connecticut FAX: (860) 808-538 
Office of the Attorney General • 55 Elm Street 
Hartford, CT 06141-0120 

Delaware Honorable M. Jane Brady PHO: (302) 577-840 
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Attorney General of Delaware FAX: (302) 577-261 •• Office of the Attorney General 
Carvel State Office Building 
820 North French Street 

. Wilmington, DE 19801 

District of Columbia Honorable John M. Ferren PHO: (202) 727-624 
District of Coluinbia Corporation Counsel FAX: (202) 347-982 
Office of the Corporation Counsel 
441 4th Street NW 
Washington, DC 20001 

Georgia Honorable Thurbert E. Baker PHO: (404) 656-458 
Attorney General of Georgia FAX: (404) 657-873 
Office of the Attorney General 
40 Capitol Square, S.W. 
Atlanta, GA 30334-1300 

Guam Honorable Gus Diaz PHO; (671) 475-332 
Acting Attorney General of Guam FAX: (671) 472-249 
Office of the Attorney General 
Judicial Center Building 
120 West O'Brien Drive 
Agana, GU 96910 

Hawaii Honorable Margery S. Bronster PHO: (808) 586-128 
Attorney General of Hawaii FAX: (808) 586-123 
Office of the Attorney General 

• 425 Queen Street 
Honolulu, HI 96813 

Idaho Honorable Alan G. Lance PHO: (208) 334-240 
Attorney General ofIdaho FAX: (208) 334-253 
Office of the Attorney General 
Statehouse P.O. Box 83720 
Boise, ID 83720-0010 

Illinois Honorable Jim Ryan PHO: (312) 814-250 
Attorney General of Illinois FAX: (217)785-2551 
Office ofthe Attorney General 
James R. Thompson Center 
100 West Randolph Street 
Chicago, IL 6060 I 

Indiana Honorable Jeffrey A. Modisett PHO: (317) 233-438 
Attorney General ofIndiana FAX: (317) 232-797 
Office of the Attorney General 
Indiana Government Center South 
Fifth Floor 
-402 West Washington Street 
Indianapolis, IN 46204 

Iowa Honorable Tom Miller PHO: (515) 281-305 

• Attorney General ofIowa FAX: (515)281-420 
Office of the Attorney General 
Hoover State Office Building 
Des Moines, IA 50319 

Kansas Honorable Carla J. Stovall PHO: (913) 296-221 
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Attorney General of Kansas FAX: (913) 296-629 
Office of the Attorney General 
Judicial Building • 301 West Tenth Street 
Topeka, KS 66612-1597 

Kentucky Honorable Albert Benjamin "Ben" Chandler III PHO: (502) 564-760 
Attorney General of Kentucky FAX: (502) 564-831 
Office of the Attorney General 
State Capitol, Room 116 
Frankfort, KY 40601 

Louisiana Honorable Richard P. Ieyoub PHO: (504) 342-701 
Attorney General of Louisiana FAX: (504) 342-870 
Office of the Attorney General 
Department of Justice 
Post Office Box 94095 
Baton Rouge, LA 70804-4095 

Maine Honorable Andrew Ketterer PHO: (207) 626-880 
Attorney General of Maine FAX: (207) 287-314 
Office of the Attorney General 
State House Station Six 
Augusta, ME 04333 

Maryland Honorable J. Joseph Curran Jr. PHO: (410) 576-630 
Attorney General of Maryland FAX: (410) 333-829 
Office of the Attorney General 
200 Saint Paul Place • Baltimore, MD 21202-2202 

Massachusetts Honorable Scott Harshbarger PHO: (617) 727-220 
Attorney General of Massachusetts FAX: (617) 727-325 
Office of the Attorney General 
One Ashburton Place 
Boston, MA 02108-1698 

Michigan Honorable Frank J. Kelley PHO: (517)373-111 
Attorney General of Michigan FAX: (517) 373-304 
Office of the Attorney General 
Post Office Box 30212 
525 West Ottawa Street 
Lansing, MI 48909-0212 

Missouri Honorable ~eremiah W. (Jay) Nixon PHO: (573) 751-332 
Attorney General of Missouri FAX: (573) 751-077 
Office ofthe Attorney General 
Supreme Court Building 
207 West High Street 
Jefferson City, MO 65101 

Montana Honorable Joseph P. Mazurek PHO: (406) 444-202 
Attorney General of Montana FAX: (406)444-354 
Office of the Attorney General 
Justice Building, 215 North Sanders • Helena, MT 59620-1401 

Nebraska Honorable Don Stenberg PHO: (402) 471-268 
Attorney General of Nebraska FAX: (402) 471-382 
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Office of the Attorney General 

• State Capitol 
Post Office Box 98920 
Lincoln, NE 68509-8920 

Nevada Honorable Frankie Sue Del Papa PHO: (702) 687-417 
Attorney General of Nevada FAX: (702) 687-579 
Office of the Attorney General 
Old Supreme Court Building 
100 North Carson Street 
Carson City, NY 89701 

New Hampshire Honorable Philip T. McLaughlin PHO: (603) 271-365 
Attorney General of New Hampshire FAX: (603) 271-211 
Office of the Attorney General 
State House Annex, 25 Capitol Street 
Concord, NH 0330l c6397 

New Jersey Honorable Peter Verniero PHO: (609) 292-492 
Attorney General of New Jersey FAX: (609) 292-350 
Office of the Attorney General 
Richard J. Hughes Justice Complex 
25 Market Street, CN 080 
Trenton, NJ 08625 

New Mexico Honorable Tom Udall PRO: (505) 827-600 
Attorney General of New Mexico FAX: (505) 827-582 

• Office of. the Attorney General 
Post Office Drawer 1508 
Santa Fe, NM 87504-1508 

New York Honorable Dennis C. Vacco PHO: (518) 474-733 
Attqrney General of New York FAX: (518) 473-990 
Office of the Attorney General 
Department of Law - The Capitol 
2nd Floor 
Albany, NY 12224 

North Carolina Honorable Michael F. Easley PRO: (919) 716-640 
Attorney General of North Carolina FAX: (919) 716-675 
Office of the Attorney General 
Department of Justice 
Post Office Box 629 
Raleigh, NC 27602-0629 

North Dakota Honorable Heidi Heitkamp PHO: (70 I) 328-221 
Attorney General of North Dakota FAX: (701) 328-222 
Office of the Attorney General 
State Capitol 
600 East Boulevard Avenue 
Bismarck, ND 58505-0040 

N. Mariana Islands Honorable Sally Pfund (Acting) PHO: (670) 664-234 

• Attorney General of the Northern Mariana Islands FAX: (670) 664-234 
Office of the Attorney General 
Administration Building 
Saipan, MP 96950 

Ohio Honorable Betty D. Montgomery PHO: (614) 466-337 
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Attorney General of Ohio FAX: (614) 466-508 
Office of the Attorney General 
State Office Tower • 30 East Broad Street 
Columbus, OH 43266-0410 

Oklahoma Honorable W.A. Drew Edmondson PHO: (405) 521-392 
Attorney General of Oklahoma FAX: (405) 521-624 
Office ofthe Attorney General 
State Capitol, Room 112 
2300 North Lincoln Boulevard 
Oklahoma City, OK 73105 

Oregon Honorable Hardy Myers PHO: (503) 378-600 
Attorney General of Oregon FAX: (503) 378-401 
Office of the Attorney General 
Justice Building 
1162 Court Street NE 
Salem, OR 97310 

Pennsylvania Honorable Mike Fisher PHO: (717) 787-339 
Attorney General of Pennsylvania FAX: (717) 783-110 
Office of the Attorney General 
Strawberry Square 
Harrisburg, P A 17120 

Puerto Rico Honorable Jose A. Fuentes-Agostini PHO: (787) 721-770 
Attorney General of Puerto Rico FAX: (787) 724-477 
Office of the Attorney General • Post Office Box 192 
San Juan, PR 00902-0192 

Rhode Island Honorable Jeffrey B. Pine PHO: (401) 274-440 
Attorney General of Rhode Island FAX: (401) 222-130 
Office of the Attorney General 
150 South Main Street 
Providence, RI 02903 

South Carolina Honorable Charlie Condon PHO: (803) 734-397 
Attorney General of South Carolina FAX: (803) 253-628 
Office of the Attorney General 
Rembert C. Dennis Office Building 
Post Office Box 11549 
Columbia, SC 29211-1549 

South Dakota Honorable Mark Barnett PHO: (605) 773-321 
Attorney General of South Dakota FAX: (605) 773-410 
Office of the Attorney General 
500 East Capitol 
Pierre, SD 57501-5070 

Tennessee Honorable John Knox Walkup PHO: (615) 741-647 
Attorney General of Tennessee FAX: (615) 741-200 
Office of the Attorney General 
500 Charlotte Avenue • Nashville, TN 37243 

Utah Honorable Jan Graham PHO: (801) 538-132 
Attorney General of Utah FAX: (801) 538-112 

126 of 133 11122198 3 :29 PM 



" 

msa.ts http://www.naag.org/settle.htm 

Office of the Attorney Gencral 

• State Capitol, Room 236 
Salt Lake City, UT 84114-0810 

Vermont Honorable William H. Sorrell PHO: (802) 828-317 
Attorney General ofVerrnont FAX: (802) 828-318 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609-1001 

Virginia Honorable Mark L. Earley PHO: (804) 786-207 
Attorney General of Virginia 
Office of the Attorney General 

FAX: (804) 371-020 

900 East Main Street 
Richmt;md, VA 23219 

Virgin Islands Honorable Julio A. Brady PHO: (340) 774-566 
Attorney General of the Virgin Islands FAX: (340) 774-971 
Office of the Attorney General 
Department of Justice 
G.E.R.S. Complex 
48B-50C Kronprinsdens Gade 
St. Thomas, VI 00802 

Washington Honorable Christine O. Gregoire PHO: (360) 753-620 
Attorney General of Washington FAX: (360) 664-022 
Office of the Attorney General 
P.O. Box 40100 • 1125 Washington Street, SE 
Olympia, WA 98504-0100 

With a coPy to: 

Joseph F. Rice 
John J. McConnell, Jr. 
Ness, Motley, Loadholt, Richardson & Poole 
151 Meeting Street, Suite 200 
Post Office Box 113 7 
Charleston, SC 29402 
Phone: 843-720-9000 
Fax: 843-720-9290 

West Virginia Honorable Darrell V. McGraw Jr. PHO: (304) 558-202 
Attorney General of West Virginia FAX: (304) 558-014 
Office of the Attorney General 
State Capitol 
1900 Kanawha Boulevard East 
Charleston, WV 25305 

Wisconsin Honorable James E. Doyle PHO: (608) 266-122 
Attorney General of Wisconsin FAX: (608) 267-277 
Office of the Attorney General 
State Capitol 

• Post Office Box 7857 
Suite 114 East 
Madison, WI 53707-7857 

Wyoming Honorable William U. Hill PHO: (307) 777- 784 
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Attorney General of Wyoming 
Office of the Attorney General 
State Capitol Building 
Cheyenne, WY 82002 

For Philip Morris Incorporated: 

Martin 1. Barrington 
Philip Morris Incorporated 
120 Park Avenue 
New York, NY 10017-5592 
Phone: 917-663-5000 
Fax: 917-663-5399 

With a coPy to: 

Meyer G. Koplow 
Wachtell, Lipton, Rosen & Katz 
51 West 52nd Street 
New York, NY 10019 
Phone: 212-403-1000 
Fax: 212-403-2000 

For R.J. Reynolds Tobacco Company: 

Charles A. Blixt 
General Counsel 
R.I. Reynolds Tobacco Company 
401 North Main Street 
Winston-Salem, NC 27102 
Phone: 336-741-0673 
Fax: 336-741-2998 

With a copy to: 

Arthur F. Golden 
Davis Polk & Wardwell 
450 Lexington Avenue 
New York, NY 10017 
Phone: 212-450-4000 
Fax: 212-450-4800 

For Brown & Williamson Tobacco Corporation: 

F. Anthony Burke 
Brown & Williamson Tobacco Corporation 
200 Brown & Williamson Tower 
401 South Fourth Avenue 
Louisville, KY 40202 
Phone: 502-568-7787 
Fax: 502-568-7297 

With a coPY to: 

Stephen R. Patton 
Kirkland & Ellis 
200 East Randolph Dr. 
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FAX: (307) 777-686 
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Chicago, IL 60601 
Phone: 312-861-2000 
Fax: 312-861-2200 

For Lorillard Tobacco Company: 

Ronald Milstein 
Lorillard Tobacco Company 
714 Green Valley Road 
Greensboro, NC 27408 
Phone: 336-335-7000 
Fax: 336-335-7707 

EXHIBITQ 

1997 DATA 

[INFORMATION TO BE SUPPLIED AND VERIFIED] 

EXHIBITR 

EXCLUSION OF CERTAIN BRAND NAMES 

[INFORMATION TO BE SUPPLIED AND VERIFIED] 

EXHIBITS 

DESIGNATION OF OUTSIDE COUNSEL 

http://www.naag.orglsettle.htm 

The following sets forth those private counsel that were retained by and represented each of the Settling 
States and Litigating Political Subdivisions in the actions indicated on Exhibits D, M and N brought by 
or against each such Settling State or Litigating Political Subdivision. 

Section _' Findings and Purpose, 

EXHIBITT 

MODEL STATUTE 

(a) Cigarette smoking presents serious public health concerns to the State and to the citizens of the State. 
The Surgeon General has determined that smoking causes lung cancer, heart disease and other serious 
diseases, and that there are hundreds ofthousands of tobacco-related deaths in the United States each 
year. These diseases most often do not appear until many years after the person in question begins 
smoking. 

(b) Cigarette smoking also presents serious financial concerns for the State. Under certain health-care 
programs, the State may have a legal obligation to provide medical assistance to eligible persons for 
health conditions associated with cigarette smoking, and those persons may have a legal entitlement to 
receive such medical assistance. . 

(c) Under these programs, the State pays millions of dollars each year to provide medical assistance for 
these persons for health conditions associated witl) cigarette smoking. 

(d) It is the policy of the State that financial burdens imposed on the State by cigarette smoking be borne 
by tobacco product manufacturers rather than by the State to the extent that such manufacturers either 
determine to enter into a settlement with the State or are found culpable by the courts. 

(e) On ___ ,1998, leading United States tobacco product manufacturers entered into a settlement 
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agreement, entitled the "Master Settlement Agreement," with the State. The Master Settlement 
Agreement obligates these manufacturers, in return for a release of past, present and certain future 
claims against them as described therein, to pay substantial sums to the State (tied in part to their volume • 
of sales); to fund a national foundation devoted to the interests of public health; and to make substantial 
changes in their advertising and marketing practices and corporate culture, with the intention of reducing 
underage smoking. 

(f) It would be contrary to the policy of the State if tobacco product manufacturers who determine not to 
enter into such a settlement could use a resulting cost advantage to derive large, short-term profits in the 
years before liability may arise without ensuring that the State will have an eventual source of recovery 
from them if they are proven to have acted culpably. It is thus in the interest of the State to require that 
such manufacturers establish a reserve fund to guarantee a source of compensation and to prevent such 
manuf~cturers from deriving large, short-term profits and then becoming judgment-proof before liability 
mayanse. 

Section _. Definitions. 

(a) "Adjusted for inflation" means increased in accordance with the formula for inflation adjustment set 
forth in Exhibit C to the Master Settlement Agreement. 

(b) "Affiliate" means a person who directly or indirectly owns or controls, is owned or controlled by, or 
is under common ownership or control with, another person. Solely for purposes of this definition, the 
terms "owns," "is owned" and "ownership" mean ownership of an equity interest, or the equivalent 
thereof, often percent or more, and the term "person" means an individual, partnership, committee, 
association, corporation or any other organization or group of persons. 

(c) "Allocable share" means Allocable Share as that term is defined in the Master Settlement Agreement. 

(d) "Cigarette" means any product that contains nicotine, is intended to be burned or heated under • 
ordinary conditions of use, and consists of or contains (I) any rol1 of tobacco wrapped in paper or in any 
substance not containing tobacco; or (2) tobacco, in any form, that is functional in the product, which, 
because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to 
be offered to, or purchased by, consumers as a cigarette; or (3) any roll oftobacco wrapped in any 
substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or 
its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette described 
in clause (1) of this definition. The term "cigarette" includes "roll-your-own" (i.e., any tobacco which, 
because of its appearance, type, packaging, or labeling is suitable for use and likely to be offered to, or 
purchased by, consumers as tobacco for making cigarettes). For purposes of this definition of "cigarette," 
0.09 ounces of "roll-your-own" tobacco shall constitute one individual "cigarette." 

( e) "Master Settlement Agreement" means the settlement agreement (and related documents) entered 
into on , 1998 by the State and leading United States tobacco product manufacturers. 

(f),"Qualified escrow fund" means an escrow arrangement with a federal1y or State chartered financial 
institution having no affiliation with any tobacco product manufacturer and having assets of at least 
$1,000,000,000 where such arrangement requires that such financial institution hold the escrowed funds' 
principal for the benefit of releasing parties and prohibits the tobacco product manufacturer placing the 
funds into escrow from using, accessing or directing the use of the funds' principal except as consistent 
with section (b)-(c) of this Act. 

(g) "Released claims" means Released Claims as that term is defined in the Master Settlement 
Agreement. 

(h) "Releasing parties" means Releasing Parties as that term is defined in the Master Settlement 
Agreement. 

(i) "Tobacco Product Manufacturer" means an entity that after the date of enactment of this Act directly 
(and not exclusively through any affiliate): 

• 
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(1) manufactures cigarettes anywhere that such manufacturer intends to be sold in the 
United States, including cigarettes intended to be sold in the United States through an 
importer (except where such importer is an original participating manufacturer (as that term 
is defined in the Master Settlement Agreement) that will be responsible for the payments 
under the Master Settlement Agreement with respect to such cigarettes as a result of the 
provisions of subsections II(mm) of the Master Settlement Agreement and that pays the 
taxes specified in subsection II(z) of the Master Settlement Agreement, and provided that 
the manufacturer of such cigarettes does not market or advertise such cigarettes in the 
United States); 

(2) is the first purchaser anywhere for resale in the United States of cigarettes manufactured 
anywhere that the manufacturer does not intend.to be sold in the United States; or 

(3) becomes a successor of an entity described in paragraph (1) or (2). 

The term "Tobacco Product Manufacturer" shall not include an affiliate of a tobacco product 
manufacturer unless such affiliate itself falls within any of (1) - (3) above. 

(j) "Units sold" means the number of individual cigarettes sold in the State by the applicable tobacco 
product manufacturer (whether directly or through a distributor, retailer or similar intermediary or 
intermediaries) during the year in question, as measured by excise taxes collected by the State on packs 
(or "roll-your-own" tobacco containers) bearing the excise tax stamp of the State. The [fill in name of 
responsible state agency 1 shall promulgate such regulations as are necessary to ascertain the amount of 
State excise tax paid on the cigarettes of such tobacco product manufacturer for each year. 

Section _' Requirements, 

Any tobacco product manufacturer selling cigarettes to consumers within the State (whether directly or 
through a distributor, retailer or similar intermediary or intermediaries) after the date of enactment of 
this Act shall do one of the following: 

(a) become a participating manufacturer (as that term is defined in section II(jj) of the Master Settlement 
Agreement) and generally perform its financial obligations under the Master Settlement Agreement; or 

(b) (1) place into a qualified escrow fund by April 15 of the year following the year in 
question the following amounts (as such amounts are adjusted for inflation) --

1999: $.0094241 per unit sold after the date of enactment of this Act; 

2000: $.0104712 per unit sold after the date of enactment of this Act; 
, 

for each of2001 and 2002: $.0136125 per unit sold after the date of enactment 
of this Act; 

for each of2003 through 2006: $.0167539 per unit sold after the date of 
enactment of this Act; 

for each of2007 and each year thereafter: $.0188482 per unit sold after the date 
of enactment of this Act. 

(2) A tobacco product manufacturer that places funds into escrow pursuant to paragraph (1) 
shall receive the interest or other appreciation on such funds as earned. Such funds 
themselves shall be released from escrow only under the following circumstances --

(A) to pay a judgment or settlement on any released claim brought against such 
tobacco product manufacturer by the State or any releasing party located or 
residing in the State. Funds shall be released from escrow under this 
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subparagraph (i) in the order in which they were placed into escrow and (ii) 
only to the extent and at the time necessary to make payments required under 
such judgment or settlement; 

(B) to the extent that a tobacco product manufacturer establishes that the 
amount it was required to place into escrow in a particular year was greater than 
the State's allocable share of the total payments that such manufacturer would 
have been required to make in that year under the Master Settlement Agreement 
(as determined pursuant to section IX(i)(2) of the Master Settlement 
Agreement, and before any of the adjustments or offsets described in section 
IX(i)(3) of that Agreement other than the Inflation Adjustment) had it been a 
participating manufacturer, the excess shall be released from escrow and revert 
back to such tobacco product manufacturer; or 

(C) to the extent not released from escrow under subparagraphs (A) or (B), 
funds shall be released from escrow and revert back to such tobacco product 
manufacturer twenty-five years after the date on which they were placed into 
escrow. 

(3) Each tobacco product manufacturer that elects to place funds into escrow pursuant to 
this subsection shall annually certify to the Attorney General [or other State official] that it 
is in compliance with this subsection. The Attorney General [or other State official] may 
bring a civil action on behalf of the State against any tobacco product manufacturer that 
fails to place into escrow the funds required under this section. Any tobacco product 
manufacturer that fails in any year to place into escrow the funds required under this section 
shall --

• 

A. be required within 15 days to place such funds into escrow as shall 
bring it into compliance with this section. The court, upon a • 
finding ofa violation of this subsection, may impose a civil penalty 
[to be paid to the general fund of the state] in anamount not to 
exceed 5 percent of the amount improperly withheld from escrow 
per day of the violation and in a total amount not to exceed 100 
percent ofthe original amount improperly withheld from escrow; 

(B) in the case of a knowing violation, be required within 15 days to place such 
funds into escrow as shall bring it into compliance with this section. The court, 
upon a finding of a knowing violation of this subsection, may impose a civil 
penalty [to be paid to the general fund of the state] in an amount not to exceed 
15 percent of the amount improperly withheld from escrow per day of the 
violation and in a total amount not to exceed 300 percent of the original amount 
improperly withheld from escrow; and 

(C) in the case of a second knowing violation, be prohibited from selling 
cigarettes to consumers within the State (whether directly or through a 
distributor, retailer or similar intermediary) for a period not to exceed 2 years. 

Each failure to make an annual deposit required under this section shall constitute a separate 
violation. 

EXHIBITU 

STRATEGIC CONTRIBUTION FUND PROTOCOL 

The payments made by the Participating Manufacturers pursuant to section IX( c )(2) of the Agreement • 
("Strategic Contribution Fund") shall be allocated among the Settling States pursuant to the process set 
forth in this Exhibit U. 
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Section 1 

A panel committee of three former Attorneys General or former Article III judges ("Allocation 
Committee") shall be established to determine allocations of the Strategic Contribution Fund, using the 
process described herein. Two of the three members of the Allocation Committee shall be selected by 
the NAAG executive committee. Those two members shall choose the third Allocation Committee 
member. The Allocation Committee shall be geographically and politically diverse. 

Section 2 

Within 60 days after the MSA Execuiion Date, each Settling State will submit an itemized request for 
funds from the Strategic Contribution Fund, based on the criteria set forth in Section 4 of this Exhibit u. 

Section 3 

The Allocation Committee will determine the appropriate allocation for each Settling State based on the 
criteria set forth in Section 4 below. The Allocation Committee shall make its determination based upon 
written documentation. 

Section 4 

The criteria to be considered by the Allocation Committee in its allocation decision include each Settling 
State's contribution to the litigation or resolution of state tobacco litigation, including, but not limited to, 
litigation and/or settlement with tobacco product manufacturers, including Liggett and Myers and its 
affiliated entities. 

Section 5 

Within 45 days after receiving the itemized requests for funds from the Settling States, the Allocation 
Committee will prepare a preliminary decision allocating the Strategic Contribution Fund payments 
among the Settling States who submitted itemized requests for funds. All Allocation Committee 
decisions must be by majority vote. Each Settling State will have 30 days to submit comments on or 
objections to the draft decision. The Allocation Committee will issue a final decision allocating the 
Strategic Contribution Fund payments within 45 days. 

Section 6 

The decision of the Allocation Committee shall be final and non-appealable. 

Section 7 

The expenses of the Allocation Committee, in an amount not to exceed $100,000, will be paid from 
disbursements from the Subsection VIII( c) Account. 
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Record Type: Record 

To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: State settlement next week 

October 30, 1998 . 

HIGHLIGHTS 

1.The new AG settlement should be announced the week of November 9; we expect 
substantially all states to embrace the deal. Timing is now probably firm to ensure that AGs 
leaving office -- Lungren (CA). Harshbarger (MA) -- can embrace the deal before their terms 
end. We expect UST to be included in the deal, but make no ongoing payments, and only 
nominal upfront payments. 

2.Tobacco stocks are likely to move higher going into the settlement as in)lestors begin to 
discount value-unlocking events after the deal is enacted. We expect aggressive buybacks at 
Philip Morris and UST; a new proxy fight at RJR; speculation about spinoffs at MO, RN, and 
L TR; and consolidation throughout the industry (BAT links up with RJR Int'l; MO or L TR 
merges with UST). 

3.Next week's elections should be a non-event, but two low-probability outcomes could move 
stocks: 1) If Republicans gain 5 seats in the Senate, they obtain a filibuster proof majority, 
which may lead to speculation about sweeping tort reform; 2) If Democrats gain 11 seats in 
the House, they will reclaim the majority, and investors will worry about new anti-tobacco 
legislation next year. We expect Proposition 10 in California (to raise cigarette excise taxes 1 
from $.37 to $.87/pack) to pass easily, but not affect valuations; other states have enacted big 
excise tax increases with no impact on stocks, given increased cross-border selling. __ 

4.lf the industry loses Phase I of Engle, and assuming there is a new AG settlement, we could 
see the industry settle the Engle class action for a nominal amount. While su~a move would 
send the wrong message to the unpaid Castano class counsel. settling Engle may be the only 
way to convince outside legal counsel to opine that spinoffs don't carry fraudulent conveyance 
risks. 

5.RJR's stock remains a good trade vs. Philip Morris, given 45-50% upside at RN but only 
15-20% upside at MO if both are accorded sum of the parts valuations, assuming tobacco 
stubs take on the same valuation as the parent pre-spinoff -- which occurred with BAT. Our 
problem with RJR is that the international tobacco business is still in shambles, and domestic 
premium volumes are hemorrhaging. Yesterday, Philip Morris increased its 4Q buydown on 
Marlboro to $3.00/carton, from $2.50/carton. 

6.Smokeless discount leader Swedish Match (40% share of discount market, UST 8% discount 
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market) has taken half of UST's $,20/can price increase on Red Seal. We expect #2 discount 
maker Swisher (37% share of discounts) and #3 Conwood (15% share of discounts) to match 
this $.10 hike on single cans. Everyone has followed UST's $.10/can price hike on premium 
brands. 

7.We reiterate outperform ratings on Philip Morris, RJR, and UST. 

DETAILS 

1.Deal timing now set for the week after the election. Our sources say the new AG deal 
will likely be announced the week of November g. Provisions will be along the lines previously 
outlined (payments for remaining states $180 billion, marketing restrictions that go modestly 
further than l\i1Iiii1eSota, renegade multiplier 3x with incentives for states to enact legislation to 
limit renegade penetration).-The upfront payment is said to be $10 billion, with $5 billion due 
over the first 14-16 months. We expect a separate deal for smokeless makers that restricts 
marketing, requires no ongoing payments, and only a nominal upfront payment. 

The timing of the deal seems fairly firm, because the tenure of several AGs -- Dan Lungren in 
California, Scott Harshbarger in MA, who are both running for governor next week and will 
likely lose -- ends December 31. We believe that lame duck AGs will want to take credit for 
the state Medicaid lawsuits they started, rather than have someone else get the credit for 
settlements or awards if their case makes it to trial. We believe virtually all of the remaining 47 
states (includes Puerto Rico) will embrace the deal by the end of the opt-in period, which is 
likely to be set 14 days after the deal is announced. 

2.Value unlocking actions to begin after deal. Following completion of the deal, we expect 
Philip Morris to resume its $8 billion buyback ($4 billion in 1999), and UST to announce its 
recap ($1 billion over 3-4 years). Speculation will build that all companies will separate 
tobacco from non-tobacco operations in early-1999, given the favorable paper trail on class 
actions (includes NJ class ruling on Monday). We expect one or more financiers to file proxy 
slates by end of November to replace RJR management as an insurance policy in case 
management gets cold feet about spinning off Nabisco following the AG deal. We expect 
Philip Morris to announce their intent to separate tobacco from non-tobacco before RJR, 
given almost zero odds that plaintiff counsel could convince a court that Philip Morris is not 
able to satisfy its existing or unmatured obligations (all debt likely to be placed on Kraft, PM 
has never lost a case, can show that pricing can be taken to offset judgments). In a 
non-bankruptcy situation, we cannot find a single instance where a court has blocked a 
company from spinning off assets when there are no judgments against it. 

3.Consolidation of the global tobacco industry. Post spinoffs, we expect to see 
consolidation sweep the global tobacco industry. Our predictions are that BAT will merge with 
RJR International, and that Philip Morris or Loews will acquire UST. The proposed merger 
transaction between Hilton and Grand Casino -- a so-called "Morris trust" that involves the 
tax-free spinoff and simultaneous merger of both companies' casino interests -- may become 
the model that both enables spinoffs and triggers this consolidation wave. The mechanics of 
such a tax-free transaction might be as follows: Loews spins off Lorillard tax-free, UST spins 
off its wine business tax free, Lorillard buys UST in a stock-for-stock deal, Lorillard winds up 
with controlling interest. 

4.Rather than wait on spinoffs, industry could settle Engle if they lose Phase I. While it 
pains us to say this, and the industry adamantly denies it, if the industry loses Phase I of the 
Engle trial, we would not be surprised to see the industry settle with the Rosenblatts in Engle. 
We would envision some nominal amount ($300 - $500 million) that would go for cancer 
research or education -- similar to Broin. Let us be clear: Engle would be settled only if: 1) 
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there is a new AG settlement, and 2) if the industry loses the Engle Phase I trial. With other 
class actions eliminated by the courts, and the AG suits settled, the $200 billion Engle claim 
would remain as the only legitimate obstacle to separating tobacco from non-tobacco 
operations. Rather than wait 6-12 months for the Florida Supreme Court to decertify Engle, 
and have some other roadblock to spin-offs emerge (Ohio Labor Union trial in February, for 
example), the industry may simply bite the bullet and payoff the Rosenblatts -- again. While 
settling Engle would clearly send the wrong signal to other plaintiff counsel, outside legal 
counsel may be reluctant to provide legal opinions to company Boards, which would be 
needed to proceed with spinoffs, that fraudulent conveyance risks are minimal. 

5.RJR likely to close valuation gap vs. Philip Morris. Since the McCain bill was defeated, 
RJR has not kept up with other tobacco stocks (since 6/16, MO + 41 % relative, UST + 33%, 
RN +8%). We believe that at least one financial buyer will file a proxy slate prior to the 
November 26 deadline for next year's proxy vote (deadline 150 days from anniversary of last 
year's proxy statement filing). On sum of the parts, RJR is worth $43, assuming the market 
attaches the same multiple to the tobacco stub that it attaches to the parent today. This 
valuation extrapolation occurred when BAT was demerged -- BAT tobacco stub trades at 
same 65% relative multiple to the FTSE at which old BAT traded. On this basis, we estimate 
that Philip Morris is worth $61 (+ 17%), and RJR is worth $43 (+ 50%). Our concern about 
RJR is that all three of its businesses are in trouble. In domestic tobacco, premium shares have 
returned to all time low, and volumes are now declining at twice the rate of the overall market. 

6.Next week's election likely to be non-event. Next Tuesday's election is only an issue 
under two scenarios, both to which we attach low odds: a) Republicans pick up + 5 seats in 
the Senate to get to a filibuster-proof majority of 60 seats (now 55R, 450). This would cause 
speculation that there may be sweeping tort reform next year; or b) Democrats pick up + 11 
seats in the House, allowing-them to reclaim majority (now 228R, 2060, l-Ind.). This would 
raise new worries about excise tax increases in 1999. We expect California's Proposition 10 
(to raise state cigarette excise tax from $.37/pack to $.87/pack) to pass by a wide margin, but 
consistent with other states that have passed large tax hikes, cause little investor reaction. 

7.Cigarette pricing: Marlboro pushes the promo dial again. Our trade sources are betting 
on another $.075/pack price hike within the next two weeks, to be followed by a second 
$.075/pack hike the first week of December. This would bring to $.40/pack the pricing taken 
since last September. From the most recent IRI data, we compute that the industry has taken 
net pricing of $.15/pack since last September, although list prices have increased by 
$.25/pack. We-heard this week that Philip Morris has raised its 40 retail buydown of 
Marlboro to $3.00/carton for 6 weeks of volume; Marlboro's previous retail buydown was 
$2.50/carton for 5 weeks in 2Q -- which was increased from the 1997 buydown of 
$2.00/carton. This is likely to cushion the coming sharp price increases associated with the 
deal, or may be in response to the Marlboro-Doral price gap widening to its highest level 
($.50/pack) since Marlboro-Friday. The Marlboro buydown will add to RJR's Winston and 
Camel woes. 

8.Smokeless pricing: Swedish Match takes half of UST's discount price increase. Our 
trade sources say that Swedish Match has followed half of UST's price increase on price/value 
brands, taking $.10/can to UST's $.20/can increase on Red Seal. The Swedish Match action 
(discount market leader with 40% share; UST has 8% share) will likely cause Conwood (#3 
discount player with 15% share) to raise prices by $.1 O/can on price/value. Conwood had 
previously not followed the UST discount increase. Swisher, the #2 player in price/value (37% 
share), is likely to follow the $.10.can increase on discounts, but take no pricing on its 
2-for-ls, which Swisher is gradually converting to single discount cans. We expect retailers to 
raise the retail price on Swisher's 2-for-ls by the same $.20/can price increase taken by UST 
on premiums, and then pocket the $.20 increase for themselves. 
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New AG Settlement: Critical Investment Question -- Not When, But How 
> Many? 
> Outperforms 
> 
> 
> 
> Gary Black (212) 756-4197 
> Jon Rooney (212) 756-4504 
> November 11, 1998 
> 
> 
> 
> 
> 
> HIGHLIGHTS 
> 
> 1.Terms of the new AG settlement to be released Friday remain 
> unchanged vs·. prior expectations. For all 51 states, the deal could 
> cost $230 billion ($190 billion incremental for 47 states), with 
> approximately $5 billion In upfront mo e t al $10 billion 
> years and $4.5 billion in ongoing payments due in 1999 The 
> ongoing payments level off at $8 billion per year in Year 5 (2003). 
> 
> 2.We believe at least 40 of the remaining 47 states (including Puerto 
> Rico) will sign the accord, including both CA and NY. Potential 
> holdout states will likely be MA, MD, MO, WI, andM!.;- all who 
> have 1999 trial dates. Our sources in California AG Dan Lungren's 
> office have suggested they will brief AG-elect Lockyer by next 
> week, but still sign the accord by the opt-in date. 
> 
> 3.We expect the industry to take $.15/pack in additional pricing 
> between now and year-end -- including $.075/pack pricing as soon 
> as Friday. Over the past year, average cigarette prices, net of 
> promotions, have increased by $.21/pack (+ 12.4%). Philip Morris 
> has already increased its average 4Q deal on Marlboro to 
> $3.00/carton (from $2.50/carton) to cushion the impact of higher 
> prices. 
> 
> 4.Marketing restrictions are largely those from Minnesota -- bans on 
> billboards and transit signs, on promotional merchandise with brand 
> logos. and on product placements in movies -- plus a new ban on 



> cartoons in advertising; restricting each company to one sports 
> sponsorship per year; and limiting the size of indoor and outdoor 
> retail slgnage to 14 square feet. 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> 

5.The renegade provisions are largely those agreed to last month: 

Renegade multiplier: The industry would get a credit eQIlal to 
3x the share points lost to non-signatories, multiplied by the 
annual payment (e.g. $8 bill. payment; if non·signatory share 
grows to 7.5% from 2 5% nnw credit = $1 2 billion). 
Renegade exemption: States that enact legislation forcing 
nOll-signatories to pay into trust (for fuure claims) die amount 
they would pay under the deal n payments which would not 
be tax deductible n would be exempted from any renegade 
credits. 
~ 

Renegade carve-out: Non-signatories to the deal will be 
granted a "carve out" for 1997 share. This effectively allows 
smaller players to be covered by the deal at no cost (but take 
prices up like everyone else) up to their 1997 share levels. 
Renegade Civil litigation clause: States will agree on a best 
efforts basis to bring claims based on violation of consumer 
protection statutes against non-signatories to the deal, and 
possibly against retailers who carry non-signatory product. 
Renegade credit allocation: The compromise reached 
between PM, RJR, and 8&W was that up to a certain level, 
credits would be awarded to those who actually lost share to 
non-signatories; beyond that level, it would allocated on 
market share. 

> 6.0ur expectation is that UST has reached a separate settlement with 
> the AGs that requires no ongoing payments, and only nominal 
> upfront payments (legal fees, and some upfront money for public 
> health initiatives) but which commits UST and other smokeless 
> makers to the same marketing concessions to which the cigarette 
> manufacturers have agreed 
> 
> 7.We see little sentiment among Clinton's inner circle to push for a 
> large federal excise tax increase on cigarettes in 1999. Republicans 
> control both House and Senate; a $.15/pack tax increase 
> ($.10/pack in 2000 and $.05/pack in 2002) has already been 
> passed. Tobacco was a huge non-issue in the 1'998 elections 
> (defeats of AGs Humphrey and Harshbarger proof). The trial 
> balloon in the WSJ may simply be a reminder to the states that the 
> federal government could claim its share of the settlement under 
> HCFA 
> 
> Investment Conclusions: We reiterate outperform ratings on Philip 
> Morris, RJR, and UST. With the announcement of the deal largely 
> discounted, the catalyst now is any fresh evidence that substantially all 
> 47 
> states will embrace the new deal within the 7-day opt-in period (e.g. 
> public 
> statement by California AG Dan Lungren that CA will sign). We look for 
> buybacks at Philip Morris and UST to begin within two weeks; another 
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> large cigarette price hike within a week, and spinoffs to be announced by 
> early-1999. 
> 
> 
> This document's URL is: 
> http://www.tobacco.org/News/blackf/981111black.html 
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TOBACCO 

AG Settlement: Less Onerous Payment Stream Could Fuel Positive Revisions. 
43-45 States In. 

Gary Black (212) 756-4197 
Jon Rooney (212) 756-4504 
November 16, 1998 
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HIGHLIGHTS 

L We believe there is upside to Philip Morris estimates (1-2c in 1998; 5-10c in 1999-2000), 
reflecting a lower up front payment ($2.4 billion) and a one-year delay in the ongoing payment 
stream (first-year payment $6.6 billion due 2000/1 Q) in the new AG settlement This could soften 
the likely consumption decline, and reduce interest expense. We would leave RJR estimates alone. 

2. We expect 43-45 of the remaining 47 AGs to sign the new accord by Friday's deadline. The 
industry can accept the deal on NOvember 23. There is little political upside and huge downside to 
AGs who turn down the money and then lose at trial. The public health groups have no time and 
low credibility with which to disrupt this deal. We believe the White House will support it 

3. The $206.3 billion all-in cost of the 47-state settlement reported in the press represents 26 rather 
than 25 years of payments, applies inflation to the five initial payments, and excludes the $100 
million UST settlement Apples-to-apples vs June 20 ($368.5 billion over 25 years), the all-in-cost 
ofthis deal is $197.6 billion. Two key differences vs. our prior assumptions: Renegade carve out 
set at 125% of 1997 share; industry gets dollar for dollar credit iffederallegislation passes that 
gives money to states. 

4. The incremental pricing needed to pay for this 47-state settlement is $.35/pack cumulatively over 
four years, with $.30/pack in pricing needed by January 1, 1999 if the industry accrues and 
increases prices for the payments due in 2000/1Q in 1999. For the 4 states that have already 
settled, the industry has to take $.10/pack in prici~. For all 51 states, we expect cumulative 
pricing of$.45/pack over five years (8-10% consumption decline), with $.40/pack ($.20/pack 
already taken) by January 1999. 

5. We look for Philip Morris to resume its buyback ($8 billion authorized) the week after 
Thanksgiving. We look for UST's expected $1 billion recap announcement (over 3-4 years) soon 
thereafter. We expect all companies to announce separations of tobacco from non-tobacco 
operations in early-1999, following resolution of Engle Phase I (if industry loses, may settle for 
nominal amount). This deal limits liability to tobacco operations; for RJR and B& W, liability is 
limited to domestic operations. 

6. UST has negotiated a separate deal that requires $100 million in initial payments ($20m upfront, 
$20m each year 2000-2003), but no ongoing payments. UST's payments would increase to $200 
million (of $400 million total for the smokeless industry) if the other smokeless manufacturers 
embraced the deal. All marketing restrictions agreed to by cigarette makers would apply to UST. 

7. We reiterate outperform ratings on MO (price target $60-$65; 80% relative), RJR Nabisco ($40), 
and UST ($40). 

11/16/98 12:43 PM 
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ADDITIONAL DETAILS 

1: Deal specifics. The all-in cost of the new settlement is along the lines of expectations ($206 
bIllion over 26 years; $198 billion over 25 years, before inflation adjustments, and including $100 
million UST settlement). The initial payment due up front ($2.4 billion) and the timing of the 
ongoing payment stream (first ongoing payment of$3.9 billion not due until 4/15/2000) may lead 
to some upside revisions, particularly on Philip Morris. This reflects smaller consumption impacts 
and lower interest expenses than we had anticipated. We expect the industry to accrue in 1999 for 
the 2000/IQ payments -- both the second initial installment of$2.4 billion due January 2000 and 
the first ongoing payment of $3.9 billion due April 2000 -- based on 1999 estimated market 
shares. With pricing likely to match accrued expenses effective January I, 1999, the industry will 
earn an approximate 6-9-month "carry" between when the cash is collected (average collection 
July I, mid-year) and when payments are actually made. We estimate the industry needs $.30/pack 
pricing in place by January 1 for this deal, and $.35/pack pricing in place by year 4, when 
payments peak at $8.4 billion per year (fall to $8.0 billion in year 9). Including the payments for 
the four states already settled, the industry needs $.40/pack in pricing by January I, 1999, and 
$.45/pack in pricing by year 3. Because the industry has already taken $.20/pack in net pricing 
over the past year, we expect to see an additional $. 1 5-$.20/pack in pricing by year-end. 

New Attorneys General Settlement - 47 remaining states 

$ in millions 

I 1c=::J1 Initial payments II Ongoing payments II II II JO[ 
Calendar Accrual Initial Adjust. Nominal Adjusted Teen Anti- NAAG Total 10ngo Smoking Prici Year Year Pymnts Initial Ongoing Ongoing Tobacco Admin.! Reported Fund Need Pymnts Pymnts Pymnts Advertsng Enforcmnt Payments 

I 19981r=31 $2,400 II $2,400 II II II II II II 2,400 1C 
I 19991c=::Jc=::Jc=::J1 II II 

$25
11 $250 II $52 11 3271C 

I 20001~~~1 $4,500 II $3,940 II 25
11 

300 II II 6,665[2 

I 20011~~~1 5,000 II 4,378 11 25 11 300 II II 7, 103 1C 
I 20021c::2l~~1 6,500 II 5,691 /I 25 11 300 II II 8,416JI 

I 2003ICj~~1 6,500 II 5,691 II 25
11 

300 II II 8,4 161C 
I 20041c=3c=Jc=J1 8,000 II 7,004 11 25

11 II II 7,029 1C 
I 200slC3c=J1 II 8,000 II 7,004 11 25 11 II II 7,029 1C 
I 20061c:=Jc=Jc=J1 8,000 II 7,004\1 25

11 \I II 7,029 1C 
I 20071C2Jc=Jc=J1 8,000 II 7,004\1 25 II \I 7,029 1C 
I 20081~c=Jc=J1 9,000 II 8,004\1 25 II 8,029 1C 
I 20091~c=Jc=J1 9,000 II 8,004 11 I I 8,004 11 
I 2010 1C3c=Jc=J1 9,000 

II 
8,004\1 II 8,004 11 

I 20111~c=JCJI 9,000 II 8,004 11 II 8,0041C 
I 2012 11 13 11 llil 9,000 II 8,004 1 I 8,004 11 II 
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I 20131L3DCII 9,000 II 8,004 11 II II II 8,0041C 
I 20141C3DCJI 9,000 II 8,004 11 II II II 8,0041C 
I 20151c:3CJCII 9,000 II 8,004 11 II II II 8,0041C 
I 20161C3c=J1 II 9,000 II 8,004 11 II II II 8,OO4 IC 
I 20171~CJC] 9,000 II 8,004 11 II II 8,0041C 
I 20181~CJCJI 9,000 II 8,004 11 II II 8,0041C 
I 20191~c=JCJI 9,000 II 8,004 11 II II 8,0041C 
I 2020 1~c=JCJI 9,000 II 8,004 1 II II 8,0041C 
I 2021 I~CJCJI 9,000 II 8,004 II II II 8,0041C 
I 20221~CJCJI 9,000 II 8,004 

II II II 8,0041C 
I 20231c=3CJCJI 9,000 II 8,004 11 

1/ II II 8,0041C 
I 20241C3CJCJI 9,000 II 8,004 11 II II 1/ 

8,0041C 
I 20251C3LJLJI 9,000 II __ ~'-___ L JI __ JI 8,0041C 
Total payments 1_~I_:~74~[J[.~207'890 II $1.~~'78711 ... $25~II. $1,45~lCJI $206,280]. ___ over 26 years 

'""'-""", .... _-

I ICJI II II II II II II IC Memo: UST payments (10 DDDDc:JDc:JC yrs) 
I ILJI II II II II II IC Memo: Total 25 years, L1DUIJCJuu[ including UST, not inflation-adj. 
Notes: 

1. Initial payments due January 10, beginning Year 2000, and continuing until 2004. Nominal 
amounts already include 3% inflation. After first year, payments are volume adjusted, and 
allocated by player based on market share. 

2. Ongoing payments adjusted for 12.45% credit for four states that have already settled. The 
12.45% credit does not apply to Strategic Contribution fund of $861 million per year (included in 
the $9.0 billion) over 10 years from 2008 - 2017, to reflect contributions made by states toward 
resolution of the state lawsuits against companies. 

3. Teen smoking fund consists of fixed payments (not volume or inflation adjusted) into charitable 
foundation to support study of programs to help reduce teen smoking and substance abuse. 

4. Anti-tobacco advertising fund consists of fixed payments (not volume or inflation adjusted) into 
fund to carry out anti-tobacco advertising and education program. 

5. Includes $50 million due March 31, 1999 for state enforcement to investigate and litigate potential 
violations of state tobacco laws. Will pay fixed $150,000 per year for 10 years for NAAG 
administration. 

6. UST payments will total $100 million -- $15.75 million up front for anti-tobacco campaign, and 
$20.0 million from 2000-2003; $4.0 million for AG enforcement fund, and $250,000 toward 

11/16/98 12:44 PM 
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To: Cynthia A. Rice/OPO/EOP, Elena Kagan/OPO/EOP, Joshua Gotbaum/OMB/EOP 

cc: 
Subject: draft state settlement 

h: $300 million a ear from 1999-03 for public 
countera vertisingl. $2.4 billion a ear from 1999-20 front ament, 
11/99, $4.5b in 2000, $5b in 2001, $6.5b in 2002-03, $8.1 -9b aiter that. Legal fees are 

This is from the Arizona Daily Star, off the Internet: 

Draft agreement 

Public Health Initiatives 

Prohibits Youth Targeting 
Prohibits targeting youth in advertising, promotions or marketing. 
Barrs industry actIons aImed at Initiating, maintaining or increasing 

youth smoking. . 

Bans Cartoon Characters 
Bans use of cartoons in the advertising, promotion, packaging or 

labeling of tobacco products. 

Restricts Sponsorships By Brand Names 
Restricts sponsorships by tobacco brand names. 
Prohibits brand name sponsorship of events with a significant youth 

audience or team sports (football, basketball, baseball, hockey or 
soccer). 
Prohibits sponsorship of events where the paid participants or 

contestants are underage. 
Limits tobacco companies to one brand name sponsorship per year 

(after current contracts expire or after three years - whichever 
comes first). 
Allows corporate sponsorship of athletic, musical, cultural, artistic 

or social events as long as the corporate name does not include the 
brand name of a domestic tobacco product. 
Bans tobacco brand names for stadiums and arenas. 
Limits duration and area of advertising for sponsored events. 

Bans Outdoor Advertising 
Bans all outdoor advertising, including: billboards, signs and placards 

larger than a poster in arenas, stadiums, shopping malls, and video 
game arcades. 



Bans transit advertising of tobacco products. 
Tobacco billboards and transit ads must be removed within 150 

days after the Master Settlement Agreement Execution Date. 
Allows states to substitute, at industry expense and for the duration 

of billboard lease periods, alternative advertising which discourages 
youth smoking. 
Bans tobacco companies from entering into agreements which 

would prohibit advertising discouraging tobacco use. 
Requires tobacco companies to designate a contact person for sign 

removal in each state. 

Bans Placement of Tobacco Products 
Bans payments to promote tobacco products in movies, television 

.shows, theater productions or live performances, videos and video 
games. 

Bans Sale of Merchandise With Tobacco Brand Names 
Beginning July 1, 1999, bans distribution and sale of non-tobacco 

merchandise with brand-name logos (caps, T-shirts, backpacks, etc.). 

Bans Youth Access To Free Samples 
After Master Settlement Agreement Execution Date, free samples 

cannot be distributed except in a facility or enclosed area where the 
operator ensures no underage person is present. 

Bans Proof of Purchase Gifts 
No gifts can be offered to youth in exchange for the purchase of 

tobacco products, coupons or proofs of purchase. 
Bans distribution of gifts through the mail without proof of age 

(legible driver's license certified to be valid by the gift recipient). 
Provisions effective after Master Settlement Agreement Execution 

Date. 

Prohibits Third Parties From Using Tobacco Brand Names 
lobacco companies are prohibited from authorizing third parties to 

use or advertise brand names. 
Tobacco companies must designate a contact in each state who will 

respond to Attorney General complaints of prohibited third party 
activity. 
Exempts licensing agreements or contract in existence as of July 1, 
1998, although contracts cannot be extended beyond current times. 

Bans Non-Tobacco Brand Names 
Bans future cigarette brands from being named after recognized 

non-tobacco brand or trade names (such as Harley Davidson, Yves 
Saint Laurent, Cartier) or nationally recognized sports teams, 
entertainment groups or individual celebrities. 

Sets Minimum Pack Size At 20 Cigarettes 
Limits minimum pack size to 20 cigarettes through March 31, 2001. 
Tobacco companies prohibited from opposing state legislation which 

bans the manufacture and sale of packs containing fewer than 20 
cigarettes. 



Changes The Corporate Culture 

Requires Corporate Commitments To Reduce Youth Access and 
Consumption 
Beginning 180 days after the Master Settlement Agreement 

Execution Date, companies must: 
Develop and regularly communicate corporate principles which 

commit to complying with the Master Settlement Agreement and 
reducing youth smoking. 
Designate executive level manager to identify ways to reduce youth 

access and consumption of tobacco. 
Encourage employees to identify additional methods to reduce 

youth access and youth consumption. 

Disbands Tobacco Trade Associations 
Disbands the Council for Tobacco Research, the Tobacco Institute, 

and the Council for Indoor Air Research. 
Requires all records of these organizations that relate to any lawsuit 

to be preserved. 

Provides Regulation and Oversight of New Trade Organizations 
Requires any new trade association to adopt bylaws that provide: 
Officers of the association will be appointed by the board, be 

employees of the association and will not be employed by a member 
tobacco company. 
Legal counsel will be independent and not serve as counsel to 

member companies; 
Minutes of board of director meetings will be prepared and 

maintained for at least five years. 
For the purpose of enforcing the Master Settlement Agreement, 

antitrust staff for any settling state may inspect and copy all 
non-privileged, non-work-product records and interview association 
directors, officer and employees. 

Restricts Industry Lobbying 

Stops Industry Assault On Tobacco Control Laws 
After state specific finality, tobacco companies will be prohibited 

from opposing proposed state or local laws or administrative rules 
whicn are Intended to limit youth access to and consumption off 
tobacco products. 
The industry must require its lobbyists to certify in writing they have 

reviewed and will fully comply with settlement terms including 
disclosure of financial contributions regarding lobbying activities and 
new corporate culture principles. 
In states without laws regarding financial disclosure of lobbying, 

requires disclosure of lobbying costs to the state Attorney General. 
Prohibits lobbyists from supporting or opposing state, federal or 

local laws or actions without authorization of the companies. 
Prohibits the industry from lobbying for the diversion of settlement 

money to non-tobacco or non-health related uses or legislation which 
would eliminate or diminish state rights under the settlement. 

Protects State And Local Youth Access Laws 



Prohibits new challenges by the industry against the enforceability 
of constitutionality of tobacco control laws, ordinances, and rules 
passed prior to June 1, 1998. 

Dismisses Lawsuits Against State Laws 
Requires the industry to dismiss, without fees, all claims against 

participating states. 
Requires the industry to dismiss pending legal challenges related to 

underage smoking and environmental tobacco smoke laws. 

No Criminal Liability 
Specifies that states expressly do not waive any criminal liability 

based on federal stats or, local law. 

Opens Industry Records and Research 

Opens Public Access To Tobacco Documents 
Effective on the Master Settlement Agreement Execution Date, 

tobacco companies will release documents which are under 
protective orders in state lawsuits and have no privilege of 
trade-secret claim. 
Settling states may seek court-approved public release of any 

documents which have been subject to an order or filing, prior to 
August 17, 1998, denying privilege, work product or trade secret 
protection. The industry can content the action. 

Creates Website For Industry Documents 
Requires tobacco companies to open, at their expense, a Website 

which includes all documents produces in state and other smoking 
and health related lawsuits. 
Requires the industry to maintain the site for ten years in a 

user-friendly and searchable format (requires and index and other 
features to improve searchable access). 
Requires the industry to add, at its expense, all documents produced 

in future civil actions involving smoking and health cases. 
Oversized or multi-media records will not be placed on the Website, 

but they will be made available to the public through the Minnesota 
depository. 
The industry will provide the National Association of Attorneys 

General with up to $100,000 for a computer consultant to review and 
make recommendations regarding the industry's Website plans. 
NAAG's consultant can seek input from settling sate officials. 

public health officials and other users of the Website. 

Stops Conspiracy To Hide Research Regarding Smoking and 
Health 
Prohibits manufacturers from jointly contracting or conspiring to: 
Limit information about the health hazards from the use of their 

products: 
Limit or suppress research into smoking and health; and 
Limit or suppress research into the marketing or development of 

new products. 
Prohibits the industry from making any material misrepresentations 

regarding the health consequences of smoking. 



Creates A Foundation And $1.45 Billion Public 
Education Fund 

Creates A National Foundation to Reduce Teen Smoking and 
Substance Abuse 
Requires the industry each year for ten years to pay $25 million to 

fund a charitable foundation which will support the study of programs 
to reduce teen smoking and substance abuse and the prevention of 
diseases associated with tobacco use. 
The NAAG Executive Committees will provide for creation of the 

foundation. 
The foundation will governed by a seven-member board of 

directors. NAAG, the National Governors Association and the 
National Conference of State Legislatures each will appoint a board 
member and the three will select the final four members with 
expertise in public health, medicine and child psychology. 
The foundation will: 
Carry out a nation wide, sustained advertising and education 

program to counter youth tobacco use and educate consumers about 
the cause and prevention of diseases associated with tobacco use. 
Develop, disseminate and test the effectiveness of counter 

advertising campaigns. 
Develop disseminate and test the effectiveness of model classroom 

educational programs, including programs targeting at-risk population. 

Develop, disseminate and test the effectiveness of criteria for 
effective cessation programs. 
Commission studies, fund research and publish reports on factors 

that influence youth smoking and substance abuse. 
Develop targeted training and information programs for parents. 
Maintain a library of foundation studies, reports and publications. 
Track and monitor youth smoking and substance abuse with a focus 

on reasons for increases or failures to decrease tobacco and 
substance use rates. 
The foundation is prohibited from engaging in political or lobbying 

activities. 
Includes a severance clause for settling states which are prohibited 

by state law from entering into the foundation portion of the 
agreement. 

Creates A National Public education Fund 
Requires the industry to pay $1.45 billion over the next five years 

for a National Public Education Fund. 
The agreement includes incentive to the states for continued 

funding (from non-participating manufacturers!. 
The fund is established to carry out a nation sustained advertising 

and education program to counter youth tobacco use and educate 
consumers about tobacco-related diseases. 
The fund may make grants to states and political subdivisions to 

carry out the fund's purposes. 
Grants from the fund will be made by the foundation. 
Industry payments to the foundation and education fund will· be held 

in an escrow account until state-specific finality in a required number 



of states. 
Outside contributions can be made to the foundation and 

specifically to the education fund. 

Enforcement 

Provides Court Jurisdiction For Implementation and 
Enforcement 
Settling states or tobacco companies may apply to the court to 

enforce or interpret the terms of the agreement, although before 
applying to the court a party must give the other parties and NAAG 
30-days notice (unless the Attorney General determines there is a 
public health of safety concern requiring faster action). 
If the court issues an enforcement order enforcing the agreement 

and party violates that order, the court may order monetary, civil 
contempt or criminal sanctions to enforce compliance with the 
enforcement order. 
Key public health provisions of the agreement are included in 

consent decrees to be filed in each sate. 
Settling states or tobacco companies may apply to the court to 

enforce the terms of the consent decree. 
A settling state may not seek to enforce the consent decree of 

another settling state. 
A state is not required to give any prior notice before sending an 

order to enforce a consent decree from the court-except that a 
10-day notice is required if the claimed violation involves targeting 
youth or making material misrepresentations about tobacco products 
(unless the Attorney General determines there is a public health or 
safety concern requiring faster action, or the party has committed 
substantially similar violation previously). 
If the court finds the consent decree has been violated, the court 

may award any relief available under the consent decree or the law 
in the state. 
Allows settling state AGs access to company documents, records 

and personnel to enforce the agreement. 

NAAG Provides Implementation And Enforcement Coordination 
NAAG will: 
Receive $150,000 per year until 2007 from the industry for 

oversight costs. 
Monitor potential conflicting court interpretations involving the 

settlement. 
Convene two meetings each year and one national conference 

every three years to evaluate the success of the settlement and 
coordinate AG efforts. 
Assist states with inspection and discovery activities which are 

conducted to enforce the settlement. 

State Enforcement Fund Established 
On March 31, 1 999, the industry is directed to pay $50 million 

which will be used to assist settling states in enforcing and 
implementing the agreement and to investigate and litigate potential 
violations of state tobacco laws. 



Financial Recovery 

States Will Recover $---Billion 
Total "up-front" and annual payments from tobacco companies to 

the states over the next 25 years will total $---billion. 
Distributions to states will be made based on formulas agreed to by 

Attorneys General. 

Up-front Payments Total $12 Billion 
Tobacco companies will pay $2.4 billion per year, starting in 

October, 1998, and one January 5 in 2000, 2001, 2002 and 2003. 

Annual Payments Begin April 15, 1999 
If all states participate in the settlement, annual payments will 

"ramp-up" beginning with a $4.5 billion payment on April 15, 1999. 
Ensuing April 15 payments will be at the following rates: 
2000: $4.5 billion 
2001: $5 billion 
2002-2003: $6.5 billion 
2004-2017: $8.139 billion (plus $861 million to the strategic fund) 
2018 on: $9 billion 
Payment calculations for the industry will be made by an 

independent auditor paid for by the industry and by a fund established 
in the agreement. 
The independent auditor will be selected by the NAAG executive 

committee and the companies. 
Both up-front and annual payments will be allocated to the states 

based on a formula developed by Attorneys General. 

Strategic Contribution Fund 
On April 15, 2008 and on April 15 each year through 2017, the 

companies will pay $861 million into a strategic contribution fund. 
Money from the fund will be allocated to states based on a strategic 

contribution formula developed by Attorneys General. The allocation 
formula will reflect the contribution made by states toward resolution 
of the state lawsuits against tobacco companies. 

Payments Subject to Inflation Factor 
Payments made by tobacco companies (annual payments, strategic 

contribution fund, up-front payments) will be adjusted annually based 
on an inflation factor. 

Annual Payments Subject to Adjustments 
The amount of the annual payments will be subject to "volume 

adjustments." Tobacco company payments will rise if cigarette sales 
increase and fall if fewer cigarettes are sold. 
Annual payments also are subject on Non Settling States 

adjustment. If states fail to participate in the settlement, the annual 
payments made by tobacco companies will be reduced by the 
settlement share amounts which have been allocated to those non 
settling states. 

Non-Participating Manufacturers Adjustment 
Settlement negotiations originated with the four major tobacco 



companies, but an early goal was to ensure public health and other 
initiatives achieved in the agreement are extended industry-wide. To 
achieve that goal, attempts were made to involve additional 
companies in the negotiations and to develop provisions which would 
encourage all tobacco companies to follow terms of the settlement. 
--- companies, which represent ---% of the market, have signed on 

to the settlement. 
States may pass model laws that effectively create a reserve fund 

for non participating manufacturers to pay future claims. 
If the aggregate market share of companies participating in the 

agreement decline by greater than two percent, their annual payment 
is reduced by three percent for each percent lost over the two 
percent threshold. States which have not passed a model law would 
have their annual payments reduced. 
States which pass the model law would not have their annual 

payments reduced. 
If a state's model law is struck down by the court, a state would get 

the annual payment reduced, but in a lesser amount. 

Federal Legislation Adjustment 
If federal legislation requires participating tobacco companies to 

make payments to the federal government, and some portion of that 
money is sent to the settling states, those payments may be offset, 
dollar for dollar, from the annual payments, under certain enumerated 
circumstances. 

Cost Recovery and Attorney Fees 

States Recover Cost, Expenses and Market Rate For Attorney 
Fees ( 
Tobacco companies will reimburse offices of state Attorneys 

General offices and other political subdivisions for all reasonable 
costs and expenses and in-house attorney fees. 
Establishes a $150 million aggregate cap for all amounts paid will be 

subject to reasonable verification by any requesting company. 

Industry Will Pay Outside Attorney Fees 
No state dollars will be used to pay outside counsel. 
Two payment methods are available - liquidated fee agreement and 

arbitration. 
Outside counsel can negotiate a liquidated fee agreement with the 

industry, and if accepted, would be paid from a $1.25 billion pool of 
money from the tobacco industry. 
If outside counsel rejects the liquidated fee process or cannot agree 

to an offer, they can go through arbitration. 
A three-member arbitration panel will be established with two 

permanent members and a member from the state represented by the 
outside counsel. 
The industry will pay whatever arbiters award, but timing of the 

payment will be subject to a $500-million-per-year cash flow cap. 

Miscellaneous Provisions 

Release Provisions 



,-

If an Attorney General does not have the authority to release 
claims for political subdivisions or certain other entities and that 
political subdivision or entity proceeds with a lawsuit and wins a 
judgment or settlement (and the AG agrees to the settlement), the 
amount of the recovery will be taken out of the state's settlement 
share. 

Court Approval of Settlements and Consent Decrees Required 
Within 30 days of the Master Settlement Agreement execution 

date, states must go to court to have the settlement approved and 
their consent decrees entered and approved. 
Non-filing states which want a consent decree will have 30 days to 

file suite and enter the settlement agreement and consent decree. 

Most Favored Nation Provisions 
If tobacco companies, before October 1, 2000, enter into an 

agreement with better financial terms, settlement states will get the 
benefit of the agreement. (This does not apply to any agreement 
reached after the ,seating of a jury or commencement of triaL) 
There is no time limit on non-economic terms. If more favorable 

non-economic terms are offered in a future agreement, settling states 
at their option may benefit. 
If a settling state enters into an agreement with a company not 

participating in this settlement and the terms are more favorable to 
the industry, settling companies can benefit, but only within that state. 

Settlement Amendment Provisions 
The settlement can be amended only if all affected states and all 

affected companies agree to the amendment, 

Key Dates 
There are three critical dates in the agreement: Master Settlement 

Execution Date, State Specific Finality date and Final Approval date. 
Master Settlement Agreement Execution: this is the starting date 

and it occurs when Attorneys General and the companies sign the 
agreement. Various public health provisions are triggered by this 
date. 
State Specific Finality: This date occurs when a state court 

approves the settlement and consent decree and appeal time has run, 
or, if there is an appeal, the appeal has been decided in favor of 
approval. This important date keys more public health initiatives and 
vest the state for financial recovery. 
Final Approval: This is the earlier of June 30, 2000, or the date 

when 80 percent of the settling states reach State Specific Finality 
and states with 80 percent of the financial allocation reach State 
Specific Finality. No money is dispersed to the states until Final 
Approval is reached. 
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Tobacco, States Close to Agreement, BAT Chief Says 
(Update2) 

Tobacco, States Close to Agreement, BAT Chief Says (Update2) 
(Updates stock activity.) 

New York, Oct. 27 (Bloomberg) -- U.S. cigarette makers and 
states seeking to recoup the costs of treating sick smokers are 
close to reaching a $200 billion lawsuit settlement, the head of 
the third-biggest U.S, cigarette maker said today. 

An agreement is expected within "a few weeks," said 
British American Tobacco Pic Chairman Martin Broughton, 

The proposed settlement, the largest in U.S. history, would 
have Philip Morris Cos., RJR Nabisco Holdings Corp., Loews Corp. 
and BAT restrict many forms of marketing -- including a ban on 
billboards and reduced sports sponsorships -- in return for 
rehef from the state suits, their most serious legal threat. The 
support of BAT, which at one point walked out of the talks, 
signals that an accord is on track, said analysts and investors. 
"Both sides are basically there," said Salomon Smith 
Barney analyst Martin Feldman. . 

Any announcement would follow the Nov. 3 U.S. elections to 
prevent anti-tobacco activists from using the issue as a 
political weapon against Republicans, who torpedoed more 
stringent anti-tobacco legislation earlier this year, said 
Sanford C. Bernstein & Co. analyst Gary Black. 

London-based BAT has played the role of spoiler in 
negotiations, arguing a settlement would have to provide more 
protections against laWSUits and losses III market share. 
"We woual not have gone back (to negotIate a settlement) if 
we hadn't made progress (on these issues)," Broughton said. 

State attorneys general also expressed optimism that a 
settlement could be announced shortly after the U.S. elections. 
"We're making significant progress," said Brian Smith, 
spokesman for Washington Attorney General Christine Gregoire, who 
is leading the negotiations on behalf ofthe states. 

Tobacco stocks continued their rise on anticipation of a 
Ijfict.lndustry leader Ptunp Moms rose '1/16 to 5011/16. Its 
s ares, up 21 percent the past two months, earlier reached a 
record 51 118. RJR rose 1/2 to 25 3116. 
"There's been a growing realization that the tobacco 
tsunami has crested, and has started to fade back," said Robert 
Sanborn, a fund manager at Harris Associates, which held 
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15.1 million shares of Philip Morris at the end ofJune. 

Remaining Tasks 

The industry and state attorneys general working on the 
accord have a few tasks to complete, said participants in the 
talks. 

The eight state attorneys negotiating the settlement are 
lobbying colleagues so an agreement would have broad support from 
the 46 states that have yet to settle their claims. Mississippi, 
Florida, Texas and Minnesota have settled their lawsuits against 
the tobacco makers for about $41 billion over 25 years. 

Bernstein's Black said "virtually" all of the 46 states 
are likely to back the pact. That would leave little chance for 
antI-fobacco achvlsts, who aren't involved in the talks, to 
scuttle the accord with political pressure. 

Last year's $368.5 billion settlement agreement, which 
included provisions such as giving the U.S. government regulatory 
authority over cigarette ingredients, was criticized by health 
advocates. Those same advocates have ripped this accord for not 
containing the sweepmg concessIOns from the industry. 

Face-to-face negotiations resumed last night after more than 
a week off. During that time, the attorneys general detailed the 
progress to their colleagues. 

Renegades 

The industry is putting the finishin touches on a Ian to 
keep small companies from kee~ng their prices ow an therefore 
gam market share. BAr and RJ have been adamant that the be 

ro ecte against e so-called "renegade" companies. 

Those issues are being "properly addressed," said 
Broughton. 

Tobacco companies are expected to raise the price of a pack 
of cigarettes by 35 cents to pay for the settlement. 

Broughton said he's confident his company, which makes Lucky 
Strikes and is the No.3 cigarette producer in the U.S., can 
offset its settlement costs -- estimated as much as $35 billion 
over 25 years -- by raising prices. 

Settlement costs won't adversely affect the companies even 
iftfiel had to raise prices as much as 75 cents a pack, sala 
Davl Dreman, who runs Dreman Value Management. 
"It's not gomg to pmch them too much," said Dreman, who 
held 9.77 million shares of Philip Morris and 7.57 million RJR 
shares at the end of June. 

. While settlement negotiations continue, the state of 
Washington is entering the fifth week of its multibillion-dollar 
lawsuit against tobacco companies. Another dozen state lawsuits -
- including major ones from California, New York, New Jersey and 
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Massachusetts -- face the industry over the next 12 months. 

In addition, the industry is facing its first class-action 
lawsuit, seeking billions of dollars on behalf of the state's 
smokers, now under way in Florida. 
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To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: gary black 

Settlement Update: Congress Fails To Put Icing On The Cake. Deal Likely 
To Slip Past Election Day. 

Gary Black (212) 756-4197 
Jon Rooney (212) 756·4504 

October 16, 1998 

HIGHLIGHTS 

1. The failure by the states to secure a waiver from the federal government 
permitting states to keep all funds from any new tobacco settlement is a 
modest negative, but doesn't materially change our view that substantially all 
the states will embrace the deal. Republican leaders Lott, Armey, and Gingrich 
balked at White House demands on how th.e states should spend the money. 
The spending bill agreed to yesterday contained 1)0 language clarifying the 
federal government's ability'to bring Medicare clai[T1s. 

2.We now· expect the industry will wait until after the election (November 3) to 
announce the new AG a~cord, tb ensure that tobacco stays off the radar 
screen as a potential campaign issue. Because anti·tobacco officials will likely 
tout the new AG accord as too lenient on the industry, Republican~ could be 
hurt as vofess are remiiide<J about the death of the much tougher McCain bill. 

3.We expect all small manufacturers except Liggett to embrace the new deal. We 
expect states who sign the deal to ass Ie i . ne 
ma e payments into a trust equal to what these rene ades would have aid 
un er the propose ea .. e t e proposed settlement, trust payments 
Would not offer a carve-out for last year's share, and not be tax deductible 
(owner-ship retained by the renegades). Liggett can argue that its agreements 
with 41 states exempt Liggett from payment requirements. 

4.We are less concerned than we were that states might double-cross the 
industry (i.e., embrace the deal, obtain consent decrees, then pass statutes 
imposing licensing fees that do not give credits to signatories). We have been 
told that the industry can make the deal contingent upon actions of third 
parties (i.e. legislators). and void the deal if states take actions that violate the 
terms. 

5.While investors may view the failure by states to secure a federal waiver on 

I 
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Medicaid recovery and a further delay in timing as reason to take profits. we 
would use today's weakness as another buying opportunity. particularly on 
Philip Morris. The Philip Morris buyback should begin after the opt-in period 
(7-14 days from announcement of the deal). Spinoff speculation will follow. 

6.We reiterate outperform ratings on Philip Morris (price target $60). RJR ($40). 
and UST ($40). 

ADDITIONAL DETAILS 

1.Failure by states to get federal waiver doesn't change odds of deal. The 
failure by the White House and Senate Republicans to agree on 
a provision that would have permitted the states to keep all 
tobacco settlement money (feds have right to recover 50-80% 
of settlement proceeds) followed White House demands that a 
substantial chunk be spent on public health initiatives found in 
McCain's failed tobacco bill. This does not materially change 
our outlook for a new settlement between the industry and the 
AGs. With the exception of four states that. we have previously 
flagged as unlikely to embrace the deal (MD, trial begins in 
January; ~ trial begins in February; MI-;\iiill we expect 
substantially all the AGs to embrace the new accord. We have 
been told that tM deal may be held up until alter Election Day 
(11/3). Republicans appear to be nervous that any new accord 
will be attacked by the anti-tobacco crowd as too sweet Jor the 
industry. causing the media to remind voters -- in the prime of 
the Election season-- how Republicans killed the much tougher 
McCain bill. At this juncture. it might be prudent to wait until 
after Election Day. 

In talking with negotiators, we are struck by the powerful 
synergies of the rene ade rovisions in the new accord: One, 
renegade credits (multiplier set at x are pal on y y states 
who don't ass legislation requiring non-signatories to pay into 
trust at least what the signatories pay; as t e num er 0 states 
without these provIsIons dWIndles. each non-conforming state 
pays more. Two, the renegade carve-out permits smaller 
players to pay nothing as long as their share remains below 
base 1997 levels. The smaller players would clearly be better 
off embracing the deal than making payments to the states~ if 
they don't embrace the deal, rene ad would m ke navro n S 

on s are (not just the increase over 1997 share). and 
payments would be non-tax-deductible. -
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To: Cynthia A. Rice/OPD/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: Re: Jeff Tietz called me noting a problem in the settlement 111 

Jeff and Matt both called me about this. We had told Christine not to do this, but we shouldn't 
give Jeff any encouragement in his rabble·rousing. This provision would theoretically prohibit 
another Kennedy·Hatch, but we already did Kennedy-Hatch. It would not stop Congress from 
raising taxes for the kinds of things we would propose (or for that matter, child care). It's the kind 
of provision that a Congress that waiited to raise tobacco taxes could get around -- in fact. such a 
Congress would probably welcome the excuse not to give the states the money. 

In short, it would be nice to drop the provision, and I told Jeff he shoul encoura e Harshbarger to 
make that his price of signing on. ut It s ardly worth blowing u a 35-40 cent rice increase 
(w IC as t e same effect as doubling the federal excise tax n unds that it might deter 
s me uture ongress. 
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MEMORANDUM #I 9&-145 

All Attorneys General 

Attorney Genet-III Christine O. Gregoire 

Tobac:c:a Update 

NOl!C!!lber 13. 1998 
, 
'. . \ i;:. 

Following·up on our call yesterday, attached you .,.rill find <:opies of the briefing materials 
regarding the induStry's ptCpOsaJ for aertlemmt. I want to reiterllte that this is infennanon that has 
been preparW to assiSt YOll in briefing yout governor,legislative lwiers. and others with whom you 
are conSUlting. The following briefing documerus lII'e attached: 

• 

AG briefing Papc::r- Proposal Summary 
Settlelllent Themes 
Tobacco Communications Checldist 
Total Payments Through 2025 
AlInuaJ Payments 10 Each State 

We are sliD on the !cltedule Utar we~. Tbe irullI6Uy proposal will be Bent to you 
via Federal Express. from New YorJr::. on Saturday for a Monday arriVII:1 at yaur office. 
Accompanying it will be II form asking you to indicate whetllet- you wiU or 11/111 not.&ign-ao to two 
settlement agrecment5: onc with U. S. Tobacco, III1d the OUlI:r with the £OUT companies. The 
d""dline Cor responses is ncon (eastern) on Friday, N~::r 20. 

To r""P: N.II press can:tilreacc an Monday, November 16, 199881 th .. National Press 
Club (FU'lit Amendment Room), the Negotiating Team W'illlllUlounce what will be characterized 
as the industry proposal for settlement of stale lawslJits. Y cou are all welcome '0 join us, so please 
kSVP [0 NAAO (Leslie EIIIs-phane (202) J26-6053) or Chris MJ\liIaon an SatUrday or Sunday 
(70J) 486..0331 if you plan to be with us in n.c. WewUl also UU10unce the proeess for 
consideration of thl: settl_nt. the time ~> and pm:rlll fi'amClWOrk in IICl:ordancc With the 
documents found in the pacJage. A live sacellite feed 'Il0l\11 bf: Ilvailabll! Blld confirmation will be 
provided ta your Pro. A PIO call is scheduled rar Monday, November 16 at 11:00 a.m. 
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(eastcm). NOTE: Il new de:vdopmcnt; the industry hII& decided it il necoaary to file with cbe 
SEC IIIId will do 5D at 2:00 p.rn. on Monday. The: proposal doc:ument (which is crnbugocd umi/ 
2:00 p.m.) wiD be made publie. 

Pleosc be Ilware th&t in I"CIPOnBIl to Ii request ~ Jtay Sheppach, ElICWtivc Director of 
tbe: National Governors' Asscci~tian, today I pro~ded some general infol1llanon to NGA which is 
holding its seminars for newly-elc:cted Govemors. Since: Yf!Slcrday, teak9 have already occurred 
and I thought il advisable to clear our channels of communicadon with thco new Governors. The 
summary of the agreement appeared in taday's Ariz""" Rel'uhlic. Therefore: I haw had to 
answer numerDils preas calls. 

Finally, I thanlc you aD for your patience 1$ We go throitsh Ute na:t phases of thi5 process. 
I'll be in Naw Yorlc over the wealcend SCI please c;aJ1 if there, is anything fUrther we cart do to assjst 
or provide infol111ation . 

.. 
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""""I'Ir ,. ..... 1',.,.,.." 

Tolle .. Seal.mcat 'I'D,,-' 
liana •• ." far Ana .... GeleNI 

• Pto1Il'llil& _go ''8 ycnnh ia IIGwnisllls. pmlllOliolln, ar~. 
• Bas indusvy IIftiOIVl aimed II' iaitil\tiJl8, 1IDIiIImiIIiI1IB'01' lncr=eo;'IA youIh UII'Ikin; . 

• _CiIrroM~ 
• 8l1li5 usc: of emmons mille adYcnisiQe. prCIJIDIic. pecklsi'll Of liIbeIm, af mil rc:o 

pracluma. 

Jleoa"" s,o""""", By .... , J\'iuIIes 
• ·LImlm udIaeoa -PllliiN 10 _ cme brud II8IM IIXJIISCIIIbip JICI' yI8I' (after ..... Qi1 

CHIIIICU lIICpile III' after USft:e JIIII!fI - wbidlnar mIlD fal). 
• Pnllftritl bl:ud __ qi;'wnIIip of_with II ,ianifj."ot 111u11a ...... ,_x:. 
• Prohibita ~ or UIBID .-u (footbIIl. bul:etIWI, 1, ' n, bacby ar ~). 
• Prabibi~ .,aldOP.'lhip of eVCIIII ~ l1li)' aldie 1IIDd putieipam OhSOiiidl.llllU :n 

1IIIden8"-
• Allow!; CGlpaz8~ IIpIJl8QI'$htp of 8IIIleIic. 1ll11Sia1l; wllUflL 1Il'Ii8Uc: or ao'cial D¥CIlts ~ 

IOIIB lIS WI CCIIpInm: .... dooa aatlndllll4 ,. bnllld 1IIIIIII:I uf II d~ 1ulcGD 
~ . 

• BIllS IO~ ImIIId II1II\l1li for 1lIIdl_ 1IIIII1ftaaS. 
• Limits D'trdgor ad'fIII'IisiDs fOr spmIIIIIId m:IIIS .. 1be silo otG. neat. 

. • r .. 

Jli,M OaidpO; Alba S '.., 
.. • BUll all CJ1Itdaur .wcni~ iDalvdiag: ~. eiau u41'111:1n1B m I1m1III. 

...u1llD, IIboppIDs IIIII1Ii. _ YidGe 1liiie IaId-, 
• Limits ~ olllliU I'IIIIIil csrablislrn",.i13 III 14,qum: faiL 
• BIIII1II1Ujt lItvatUiDS ot'!IIlIIiaCC prilill\a:U. . 
• Toblr* ~ ad tnDsiIedz:1IIUl be IallaVCd >lli1J:in ISO dQa dar _ Maar 

R:=aIcmaa AaRaDeat l!sceWml Dale. 
• :AllCIIW _ tDlUbllliDJlll foe dID dunaitlll ofbWtllullaue periodo. aI 

. ~ 1IrhIaI1 diaecIIIIIIPD yogdl"''rinI. 

I 

• ltIIquitt$ t.IIblCCO o"mprmica til -1111~ I cotuac'l pmarm ro famlimtc sip iCiiIDl'II1 iA 
CldlIIIII1. 

, 1 
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.... ".-mm'.r. ." ciI_ 
• IIIIIIII)'IUJDIIWt prGlll§I: IDOa=o prD4~ ill 1IIIJ1,., tdeviUCID *"n. t1a=r 

)IIDIluIl1ianI ar Il~ pamIMr...,.,. "or ftIDIIrda! IIlIUic p:sfbmm= \,i_11nd 
"ldt:D II"""' 

.... ,.II/M,v .... ft1 r.IIU."'" /11_..,. . 
• B .;'k'I"1I July 1. 1999. bau disIIIlIvIiGD IIIId IIIIlc clf 1fIIIII'III1I\4 ifteIehndip willi 
~ Ioaa& (QIJIS. T -.biN. badqlal::b.1IIC..). . 

Bas Fad! .t_ r. FIft 8r111f111a 

\ 

, 

• AItr:t Mu1t:r !IeUIBaIen1 AlidOllldllt Bu=nloD DaUI, he Imnpls ClMDllle 
iIiIIribIIIIII mapllIllt faallUty (If _toted III'C8 ..... Ii' 1111 opcratIIr anslftS 110 
uiIIImge JlllllClllII ~L 

... ",.",,,, hJ r. ... Gi/lr 
• Baa db wi1hout praaf of. (Icalllle _wr'. IiDIIUIe cmiW III. VIIIicl by the 

gift ~irnt). E&c:litC QIIC )'Qr a&r IdaIID' ScIl'IaIImt ~CIIJ E ..... JthmDW!. 

PlWIHIr nlllf ,. .... ,Frur (I_, TGIIiIIca.1WIId 1'''''' 
• To~ DOl '=:-ee 11'0 JllllIIilIiIDl hID IIIIIhori&lllll1llird PIP' =a tID us or ..... ds 

1nDd ~I IID7 ftY J!I'DIliblMd by _ • .-scnt. 
• Talnmo A 11'4 ,,1m 1IIIIIt dDSipalr. c:.amaat ill CllCillltate wIlD vdIllC5paiid ID 

Mae., GmNl camp\aiIIEB DfJllUlr"Mted IhIrd paf1)' 1II:1lvI1y. 
• EUIDJIIS JicrD'ine ap:cmoll1ts or CdAOa;U !n'c:IdsII:m:o 115 at:1I!y 1. 19911, al1ballp 

~I&KU _ be a\eDdDd bcyGDd AIn'IMt~ • 

..... N ..... J'G6rIa!D.,.." N_ . 
. • B_liIIuN q.-.. 1Is fIOnIlIiriq 1111111;4~ .. ~ognIlM ~ 1ADd or 

, DIldo l1lIMB (BUell a Harley DlMdaan. Ywas Saiat UumJI. Cutim') or aabmWlJ 
" lIIIolIIIIizM ... tcuIlB. IIIII8I1aiJqnCQIIftIUP!I Dr ilsdividual_lrbritiCIII. 

as Miaillllllllhci SbAt Zf £lplilWD . .; 
• Limilll minimum pB:k da ID 20 c:lpC4&:81bro11P Puc mn 31, 2001. 
• Tw.-CQDIppDi.., polllbltld loiii oppaaiDg "It"'lllioa Wblch balls rlII 
~ l1li4 cia ofpMka __ i.;nl fewer •• ZO ci8lll .... · 

-
...". ~ c. ........ 1. Jd_1'1HIfir Asnna4CaaIlll;ltfM 

• Br_;!" 1 BO days UV:rtbe MIIIv:r ~11:III1IIi ~t Esa:uliDII Dare. 
eild'F Ha1DUSt: 

2 
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• 'DImJ,gp ad ~ colM'/lJlliCllt; carpgrldr: prilaplcs 1bIt .......... it ID 
IIGIIIplYiltc with ilia Mut.r Serbrad Aptcmcm lind ,...t.w=jpg JDIIIb 
= kiq 

• n..ta acaaIwlevaJ m=rr fa 11S_IIUy ..... y.1II1'BIluce yollUl ..... 
ml-.pdua oflll'*-. 

• liIII:ounp IlIQIayoeI 'CD idedfY IdditiDIIII'mal\ajls In n:dum yautJa _ 
lid ,01l1li DDaI' 'JI'iaa. 

NO. 421 aes 

, I, .. . .. I 'I.", . 

• Dif .... tb= CclIIIICil fbl'Tabauo RaardI (CTR,). til_ Tobi=D IasIlIIIa! {l1). _ 
ib: C'.aanail far JJlllaar AIr Lseardi (ClAR), 

• . Rcquin:& all r=orda of dII!IIl OIJIIIIhI'Cans rbIIl rvlllrc 10 1lIIY \~ to '"' .. UiC .... 

/'NIIrI45 ... 1 .... IIII~ ~t1/' A,., NftI!'IUd IhIIrII:fIIttnI 
• It.aquIIea.Y D5' ~ uwlAtiaulD ..topt bylalJ¥.1IIat pnmde: 

• Ofticcn oftbc U5OI'illtillll will be oppaiaTlld '" IIIc board, be c:aapl.,,- atdJ.e 
lIIIIOCiatiolllllllllWill nat be ~ II, a 11_= to1:llc:ca ClGIIIJIIIIIIYi 

• '. ~ cDaIIICI wiD hi iJldepcDdm IIJI4 DttII_ as DNDId to _lie!' . 
ijmmr'!.nfes; 

• "1l1'1111115 Dfboanl of ctireeIor DII:eIiaIs& Will he ...... 1114 m,iMtiM1 far 11 
lcut iw ,aUs. 

• ~ srdfar III), stalin; IIIIIJ& 1lIIY leq [' IIIId aapy 111 M pri..;I._. __ 
~-procSum ~ and inlClvinr _iatiOll din=c:1DrI. a1Iic=-lII1d e:mplgyCQ. 

1 .... .;~-;T';O'o1Iio--i.;obli""-I .. : ..... ,." ."," ';'." . ~ ,'" ., ". '.' ';' ," '" .1 . .....-..c~~.~~¥..,.. ~.. .. .~. .. ,':.' . '.-,- .- .' '1 

&iIpIl..,1IStP,V MM_ 0. I'd. DI. c.,.".".r._ 
• • Altt:r .. ~ fiIIaIlty. ~ cnIIIpIIIia willi be pralliblled fraIIl DJIPIIIiiq 

Jliof*'*i'd .. or \ocalla_ III' ~ .wee ~ _''''EI led to liIM~' 
1CCC111a ud "MiiiIifII= afU#,co pradaDIL 

• The bid""" IINIl req_ its lo1lbyilRll CD CIII1if7 iD Wri1Iar ihII)' 111M I'IIYiaw;d IIIId 
will lid., COIIPJy wiGllRlCIIIaK rami Indlldinl Ciislom of6'iI ;wJ cClllUi'hniopc 
tephlilll ~-Ktivi_ and"..,.. COlJJllial .. callI2 priqw: 

• fa stIIIc:i wi1hoat lnni n:prdias bmrlal4ls&l11llllr1' oflobb_ ""uqm:.......,u' l!ildisdn_ 
af ..... )Dw CZ11111a1bc1lnl A\tCIIDay O!unl. . , 

• Pro1IltdIs lobb)iLu fram IUppiOIItiq ar oppo" .rc, feilc!al. or 10W IaWlIJI'-=dOllS 
widIa1n IIIIIbDtiaioA aflJlll llGillJllIIIi§. 

• PJ'dill!lt. tI= inItum)' fn:Im lob~ far die divDIIJI af sanI __ 1iII:IIUly 'ID iICIII" 

IDbIKlm at ~ idaf,cd _ or 1"';"r.iD1I wS1lith wcruIcl c1lm j"re or dinrirriall. 
S~ riptII undsrthe I~ . 

3 
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'" 7 g .. ...., z.aI Yo"" Aawa z..-
• PlOIdbim aewallallqes by dill ~ I\F'iU1 tl~ ~ or «m!ljmti..,Ij'.)' 

of IablDco CICIIIIIOlIaWi. ~ IIUI nill;IJ pIISIed priar fir JIIIIe 1, )991. 

Dia ............ ' t ApIuI""u-. 
" .• Rtlqui!a the iDdJuay to clIan1G, IUiIboUl i'D, .1I,:1a1naa 'pM paniclpmTIIIIfil2i. 

NfJ CrirrfIq/ l ...." 
• Sp0ciJi08111at I5I11R lGilft$a/y dlllIEJt WIIiYe 1lIIY rii:bt 11) JIIIII= crisnimll PiiO\SCl:'llliODll . 

'-=d 1111 fellare.l, IdIISo, ar, leal law. 

; "': . , .... j 

o,us Pa6lil:AC'C"D J"et J"llbrCP ......... 
• Tabacl:a ""'DJIBn1cs lIIII1 raleaae doCUlllllllIS ClllIIIIG UIIIIar proIIICIiYC aidcrs iIlsaa 

IPWim _ ..",; liD JlMleIlI or bte: lOW« cllllil'. 
• S=mg &taaI1MY ak lICIIIlI-8Wioftld JlllbIic: IdI1IIiI: of IIQ' cb:unu:nb wbic:h ~ 

119ft _~~1DaaOftlerDl'l1IliJI&pDar1D Aupst ''1,1991. dalJlaaprM1qe, wark
praduct, ar~ !IIIICmt ~ The IndusIry IIIIn aIII1S tbelCliaa. 

"'. ." , . 
0.: .. Un"""" JV""""",~ ...,_. 

• I.I:quiR:s mbu:l:u c:GIIIpaIdm m IIIIIiIItaiD !ortlll )'elllll. M 1IIeir eapc:;-. a Website 
~ I=IUdea 111 dDeualeIlIII prnch,'"" 111_ as aIw -DIdai lmlllaaltb JIIJR:d 
1a1WlliU. 

• RcqIWq l1li: iIIIl~ UlIIIIIimIIiD 1k lire in a IIIICIP.fric:IrdIy _d aearcba1IIe foftIIIJ 
(n:qllila III indallld 0Ihar twrua. io improve ulII'Illiabk 1IDCIC:e). 

• . Ranail=&.thIl frtduII1Iy III add, 1111& e'I' I'''' all dcxlllll\llllU JlladIDll ill iiRun: tiviJ 
~iDYDlvias !JIIV'ki,.. b:::ahb caw· . 

,'. 'Ik jndp.try will pmvidc !he NBtiGlllll Assoc!!diOJlI ot AIIOIIItYI (iMM' WiIll up to 
$100,0110 1br ¥c1I1UpIIIEr CGIIWlmm to _\lie 1Ilc'. h.u~·'. Wobaile is 1IQJy 
IIIIIIIIID. ' • 

Slops Q/~ To .. _ RctmIdI .. ,.",.,. ..,tIII,,,,,II.tsbII 
• PtDhibIu ~ fi'amjaiAtly COUCI-=ti4 ar~ til: 

• Uask bItaraIa\iag abIM 1be heal1la I\uardablnlhllUSD Of1ll&lir plDlSDCIa; 
• UmiJ IIJ' wppn:aa" E Q iIrIa IIIIOtiD& =12 bI:ItdI; or 
• Ual1 fJlqpsw ~ IzrIo die ...uti. at' IfII¥IJOJIIUIlI afnnr 

ptIII!ucs. ' 
• Prahibits Ihe iMuaIlY frinq making IIDY 1IIIIIcrial1ll...... asdiDlIB regaodiag = 

bal'dI ~ atll"P'tin& 

.. ' 
" 
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NO. 421 007 

, 
CI'IIItI:I A NtrIirul F. "."" ,., Il44II« Tea bd' .. • II""""'~''''IIH 

• ItcqIliRs die h¥'wIay 11) ,.y 1250 nriltiaQ 1M!' Ule DaIt TeD (1 OJ _lit fuftll I 
dI.ailIblli """"1iaQ wI!iCh VoiIIIIIppOrC tlKllIUd,. afpiU&t._ to mSu= =
IllllIIkiq IIIId ~ abIa&r: I11III ~ JIIACIIIIiun o.r dj",...,. IIIDCIBIal wI1h lOba:c:o 

, 

-. • 1'11= HMO E:IIecuIift Cammiua: 1IriII prawide fbr lil'lllnaa at die flmndpion 
• The fi:NudllillD gjJl be Sovcmecl by 811 elilval-tneEmbllr baird of directm&. NAAG, 

- Na1iDllBl Gov=ms' AasociaT.iaft 1Nt1be H'-cui Ccaatl:ttnoo ofSDlo 
~ ,lSI! Will 'PJICIim IWD lIaard ll!lllllbers III1d die Iix _11 sial, Ibt tiDal 
few rum __ Mh IIqICft!IioD in puldic baabh, nredilCi1le _ dUJd JIS1c:llakw· 

• n.: fo,,"f,ti_ will: 
• Can7 Dlll a aadaDwidc.1IISIIIiud B4vIll1W!I8/111d cdl 5911 plUlIIIID ID 

CIIUIIta' JDU'h mbsac:a UIIIIIQIIS allll!!U 1IGIJI1JIIIl-..l!bour tile C8aK ad 
,,",utS1lal\ OfdtaasesUlOcIarc4 Vo'Idlllllll_UIIO. 

• DlMiop. di~ IIIIdlllllltllc ~_ rtfCOUll=~ 
c S-•. 

• . lkvdop, 1WIunIi1lltcl1lDll tCIIttbl: odI'ailiv_ or1llodcl e'l" -. 
',!"'w'eDanal p;uanuus. iDdudiJlg p!'IIJImIl -S Ries III1IIk papnlCnUI. 

• l)awelap. disrmb·m aDd 1C6l1hc d:CI:l~DIISI at criflda _ eff'a!mIe 
_ahem JIAiiji ....... 

• C!!1!!IIII",1'IIl ~, filii/lit ,dllIIId p,lblislucpol'lll aelllalan WIr 
lDftuenac yaudallllakiJIs IIUI ~= 1Ib! .. 

• Devulap 1IIrBCICIIInIIIIlD& IUId Dlf'OilwmlUllDliBiaud far J*iQ118. 
• Nairn' 5 a Hbhay of falllldatilia IIIIIdiGs, n:pans md publU:atiana. 
• TI5Ik IWilllauital ,.ourh -okiIII- sahn_- IWie .nil alJals all 

DllScma for Ia&:nuc:.s or tiulUla lit doc:R:ail toJ:aag:o .. d I\lhctuc:e PIe 'lIlIeS. 
• The tD'I"'''''OII I. pnabSblnld ft'1IlD cngagins Ia poIhi;al or lo'~ IKIIivities. 
• ,lIIdwlcl a IIMII'aIIQI dSIIIID fat &eIIlina IIIIC!Ii ~:b !IN praJu"bitc:d by !DIll: law hID 

.:n,1alas lalG 1laa fcnmdau. poI1IOD oflhe apt,.l111-

o.a .. 1i .... flI P.IIMIc El"""-t FM4 
• Rcquina tU iadusIry to ~ SUS billion ~ w: II:1II fiwB yan fbi' • NIPi".1 

.PuIJ~ ScSI"""n F\IIId. 
• ,:nse ~ II!duIb "man .... jimn, ~ GllCllcllllllJllar CIf''*rm 
~ IIIIIIUIIiIasun wU baWl apecd fI) lie ~lIad \Iy the AsI",n "n' , 

• 'I1Ie flIIIII ia emllJiIIIcd fI) fIIlIry 1M III111t1oawidc: ,wllliIiallldwnilriDe ad n1u c:wriaa 
JIl'IIplJlltA COUIIter Joulh Iobaa:o !DC lUllS cdU!'Iu, COU1IZIJaS ebcha ~ 
&== 

• 1k fimd IIIIIY mab srams ID _ and palhilllll ,lIIbdivisiaDs 10 CIII!1 aut die t'1In4's 
pmp:ws. 
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~i§ IIUji t -I I: liq.l~ ~1~j.Ja II- ..... i·[ 
It f § I! I f I III 1: I" 1>' f1 . : 1. ~ 
Ii. t f I if . I ~: 11' f 1 1:.1 it· I ! 
6J~ I ~ J II I l.j !t I I ·11 i n II ~ • 

- i'lS' tria - Ii il~ I ilft ; I· . t I 
.' f1 S ~ 11 I' I fit I- ~ j . 

;5 
~ .. 
m 



'r 
'. , . . , , . 

l!!!!!-R .. u7 P..... . 

hIS II'IlI , __ o.r 12" Ban.." 
• PayJllUSii ..oJ he IIIlIde til III!IHIIs Slates Ir1d alllltilfllill falllllSdClll, IIIId fill' 
~ IIIId Cllfac=mrat purJIOIIS. , 

'. Dinrilnlliou ~y ID ItaIai will b; made: b-.I 1111 JlCiiWldlgCII II&I'ISod UJ by , 
AItmneys 0eMnI (Eldaiat A). 

Upojftlllt 1'10». MD TGIoIIIJ1.1n BilUlJn ' , 
• Tobaa:o "'mpenifl91111U make'~ (5) iaiUal pa)'llar& ___ 1998_ 2003. 

Thay 1IriU pay 13.4 biIllllll Us 1991, 52.472 billi. CIQ I.,., 10.2Il00. P.546 
\ biI1ioD.ila.2001, 5:2.Q3l1Wiaa itl200Z. _ S3.701 bl11ion in 2003. 

AJ..., ~ lIqIa.."u IS. JIHHItm4 TfIMI SlI.J.J11.1UI1IIII J1&lDqIr UZJ 
.' IfaJIlIDU:8 JlllllidpaD=ia. die lIIldemmt,'·1IIIIlIIIl Jil!lIIiI!IIIIwW ~up-" ah",;.s 

whh a $4.5l&11Ucm Jll)'lDent lID A1&ri115, 2000. ~_ April" JIIQIJDCiIlIv.fll _ II 

tile raUoadns ntIS: 
• 2.IXI1! 15 \IiIUCQI 
• .. 200Z:-2003: $UIIl.WOII • lC:::17: 18 bIIlin • ," 17; IUD biIUIJR fJIlUi sa61 miUiOll1D mun. lUnd) 
• 2011 OIl' SII billiau 

NO,421 009 

I 

• Tbilsc IDICIUIiIII (wbal == .1 b:illiaa) WiUIIe ftl!1uAed far pauaA~ for previlllllllY 
s=bl_ta. (l'be $113.171 biUiIID 1DIIII ia,. arlll11JwOU1j13iJzs 1ft&::r1B 
pmillualy IIlIlcd 6tD: I'IIIIII:riIm is f81cen,) 

SINt~ C .... ..,. F",,' .... alii ",11.6111 BIlIiM ( 
" On AvrillS. 21108I11III DIlIapriIIS l1lIGb yeartbnn.p. 2017. lilt: _ ....... iaI ,.jll M' 

.. 1861 milliDD Wa a IIIZt8C8k CDIIdM1Q1l fImd. 
• MIIIIeJ fia&n,. fiaId wiU be al1oca1rd 10 ~ lIlilCd 1111 a IlUlll8gie malribm::iCill 

farmlJla ~opc:d by A1W111eyS 0eDara1 DII !lair lIND Ji&M, 1999. 'IlRI.u1lGllliaD 
'Ii .rlp 9fID mtleGt h COIlIIlllutilJlllii9da by ... lD1WnI dIIDlu1i1ll al1bD .. 
laWllllil& .,.. tolIlICOO CDllQluic& (P.UIbit \1). I 

~"all ,,,~,, 7NrIiItr IlSl Krllitlfl thcr,.~ Nm" Y.., 

hJ .. ·At •• N d • ., hMc 1UMcII,,.,, FluId., Lnn :nvnfllr, II.4J _.11 .CIiI'Cal 

It>>tJ .. 111JIU 

Qa.,..n-.P ___ .,IJIIMUlttJII iJIMAll'aJRO .GaarlI sv.rcuMrU F.ntllil I!JJJ 

".., !ftf:J td NMG/u Ad.tIidrlnltlN F'qusu T_1iItf Jll.S MUll"" ",., fb, Nra 7'," rJIJ 
Fa.. ' '. 
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NO. 421 !ill! 

I Cell ii, , "elY ad oAitoi'Dt'f .ees 

SlIIrIS 1m Nt CMr. F • __ •• 11 MIIMS 1lIM F., Alr8rlll1I' ,. 
• Tco,," cr to'DFlDh:s\1f1ll'Clft\ltIfte DfIi~Df_A ___ OaamJ I11III odaa-

pPliticalllUbdivialou fai All i $ 0"""" _151111111~ IIIId iIHIa_ ~ feci; 
(up III a taIIIl DfS1SO milliEm). • 

1114."", IfUI hJI 0.l1li AIIDtIwy F_ 
• 1Wo JIII)'IIIDlIIIIdhada .., available -liquidated fco ~ IIId li.J,'UIliGIL 
• O~ CO\IIIIII:II:ID ~ a liquid." £roc CI:cmaIt with dtt ia:aI\IIIry, BIllS if 
.~ _uld be paid from. Bl.25 biUlaapDCIJ DfIllGlie)' hsra * ra--' 

.. iDdasIIy ow .. _ 1=", If auuidc counselllCCf:lllS allqllidall:d fb::.lb=)' ~ 1111_ = -= hIIJ 1111 claiIu far aIIImIcy f=s. 
• If lllllBide m,msd ft!Icas abc liIpideted 'flse "-'1 QI' OIIIIII:IC Ip!It to 8ft affer, 0IBy 

GIll! lIa dIrousb 1Ilbi1nlUGII. . 
• A 1baw mw IniInaicm papl wW IIDllllllllliAGd WitIIIWD ~ JImL' W6 

1IDI11111=_ frDm the .. ~ lIy ilia 01!oide "'Mm .... 
• lk il 1 'ft)" will JIIQ' .taatever at.itecs IIWII'II. baI: tiIIIiaB af'dIe paylllllllt ,.:ill 11& 
~ III .'JSIlO-nn1JiaD-1lCl")'CIII" cah fIcrw 1131p. 

~ ;., 
'.~ ." 

I 

.... .-, 

"dale /'rrwi6;11116 
• If IIlAtraroay GaImJ dDc:e IlOl bavc _I1IIIhol1tJ'1O _ aIaIms tar pnlniml 

IalbdivJsIolIS ar DI!dII.Ia oOIer emltles aa.cl tbst poUtlca1 ~YiliCin or c:IISItY PIII:"* 
-tab a IaWGuit Bad 'II/Iu ajlldpeat or Mr!l== r. .... 1IIe ACi IIFIOS to 'die 
Slllil=nClll). die _oum of dIAllIICD\'eI)' 9101 be 1&_ DIll of'dle ~. oS SCItII:IIltIIlt --. 

Cmur~ td'BDdr· ... $ a4 c.-t D«:Ifts R.fllblld . 
. • Sy De: sit = 11, 1998, .auiJIs 11IltI!. ftlUSl file a mllliaD 1D IIfIPIOW !he .,11) q 

• Ncm-llJiIII ... 1IrW baY!: 'Q dayllO filII suit_ a lUIIIIo to IPf4DIIII die sea/eaM'm 
~L 
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Jl.-1''' .. iflN ... "..' v 
• If.am ...,.ahlll, ~ QQIIbar 1.2000, tilt. iatIIlft ... i = wtIiI .... 

-=nIl1IftIS. edclMllt ........ II=' Ibc b:D:Iil .,_ .....-... ('11ds dGIII$lIIIl 

HO.421 ~12 

wtJ 10 III)' .=Ii.:aJ I!*IlId aftarlbe ICIIIU1f orlljllry ar c= .. of1rill.) 
,. Jf_ faVCmlble we "oenic ___ cdfatd ill ID liP [ "ft' OIl CIT * Oi:Iab~ 

1. Zaao. peorti .. llllte8111bDir opIiaD IDlY II&lDOJR, 
• If I""';. nuo ODIDQ _ CIA ~ wi1JIallDilifiilll) raat particip"iaS iii this 

BIIUIIIIIIIIl CIIIIl1lll: II:I'IU IIIC _ l1rwamblc: to tba ~. II:ftIin& rompD;'" r:u. 
bIIaIdi\. liar GIll)' wiUIID tIw stale. 

&#IIc_ ...... ~..........,_ 
\ .]be lll:ltlaac:at _ lie ~ aa1J1 jf 1II11ffcc*. _5'cullII1 affOlltal p ,iUi=s 

Ii8ftIB to dle meadiBem. 

Eo~ . 
• ~ _ dun c:ridceJ dares ill eire lIN mur: NlIIU SeJJnwlll Bacutiaa Due. 

SUD Sp:dfic PIDalitJ -. _ Fiaal AppnMIl dille. 
• MS4 £Dan:Igg: TbIa iii !be ItIInIR8 ClUe I11III k QIIII\IlliI" Aa'mIII)'& C" '3 slldd 

U. aompmri=; .ip !IIIl ~ 1Inle=m ApmJIIII. VariMIs PIIb1iII hImtIh 
prIIvilliOlll .De llill=d Ity dIie dnI:I. Jfbca lidca IIian. tlUt dar. will ~ Neftmn'w 
23.1998. ' 

• Sra~ S)IICitie r •• : Thill_ DCCIIIS -= ... caurllpj.iUidlS rka IdIcmmt 
BIUi C""II'Z" deI3'I!C IID4 appaIllllll.: bas l11li, or, U'1b1:l'C U;IIII !IpIIISd. tIuI "JIIII:8l
b=I cbcided m favor o'! IIPJIlDYIl; 'IlIis iaapotIaaI, dare bys IIUIIe plllllic lIIIIIdi 
iBlliali. _ VUII_ "* for fizmec:lel i ~_ 

• rtaal A.pJI1'DVaI: 11ds is die Glltier or IIIIiO 30. 21:100 91' IbD .. wIa;a 80 JAWlII or 
121.1; IIIEUling _lAth S1iIIII Specific; f"UIIIIftJ •• lIIItes wIIb 80 pm =.oflile 
fiiaDcW IIUOCmloIl fWII su= SpecUle FtqJi~. "N'g mQIIIY is ditbllnai fa th= SIIIIa 
t!dl fiMI .\ppMI ill 1"1 'I ...a. 
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NO.4<!1 (;113 

Seldemeat nelDa 

TllllIIIIIc_f II • pad IhIt 1tCp. Wbik die IgNIIIIIIft "'" : I!" ';lI'iG'Z"~ public iICIIJIb 
apponulliliaa. IIUIGh wark is ~ft 10 liB doU ID briDg abII1Jt I'I1II chlllae.. Far -pie, Carv CS& 

IICb ID ~ fWI fDA. ~ IIIthDrity and i illl!fld P'tb8e w.aiDS'-
. . 

TIle tapCIDu ... "pie: lade Dr Ii1ism- Lab AG 111\1111. da~ ittJle \IUIIB1i~ ldie( IIId 
fj",cjel n=oWl\)' iD !be II8i ,,,IIII/lle aqual fA In ~ 1bIi1lllll1111e, eeulli,et 1IIrD1IP . 
IilipIiaD. I.aIIISuiI5 pn:n;Ily PIOv1cle j1I5l JIIC111e)". but Ibe _lanm JifOVicl.c:s AIiICY ad 
sipi6A1n iv.! ... rive nlUarftlrJlllbll .. Ju:alth. 

\ 

TIUa 1CttI __ t .. naIIJtle lid .... 1I1e. We da!1', W1D11D CMC-pramisc Wballbis "iI"MoIIiiII 
rei do. 11'" 'lClld )'lWIIdIllllakIq ill AmIIric:a. h h ill a VlIIJ &aDd &rft ..., Ia IIddreniQa '!lID 
pn1b1c:m. h -m IIIIaw 111 fa cad the I. biDkaias IIiId delayt,lIIid PI GD _iii. realillic, cone 
wmbble PIUiliiiIW. The cunaIt fDII all CIlII' kids it 100 IIl'C& W. MOd 10 bcBin abc eS"aIt to IIIIIp 
1be addicIilUl at our yGUfh IIZld 'CIIis atrel" wiU do tIw. . 

TIdI ...... iIt II .... 1IIft ...... ec&.; kitIa Ufl. It _D 'lab Jeu& fa c:aaaplCSI: all dI& IIIIIIl 
lGMUitS CIIId moll ~(Q aImuBt all dIo iM¥IrabJe lIPP""e 1&am ~ Ia..... billie 
irlllIi.!iW. 3.000 kills. day .. bciDs llldi= (Q lIIbKcP • a !hint DfIhaD will die 
pftIiIIIII1II'd ti'anl1IIa d='''''m. Under1his IiBl=IIIlIi\, we CGlIId &Ce, iD early 19W. tolluco 
Dillboards _ dDWll, C8ttD0a ~ dl!ll1ppellr foravar,lIlb1c::1:x1 QPIIICl_~ 
baated,. a slplSmnI, cllllSisteas JiIl"UII ...tua'iQII CB!1IIIIiIa ."d JlUlCll.lftllcb 1iIDfe. 

TIdI ___ ' ....... aa1fOlrdlc -.,racb til tDbaccD coahi. By indivicbmDy 
. isurND& our IJWWiIl, -1lIIY CiIIIS up ...t1l\ a pstdawork of ftl:lU1tS Tbia .. !"It pmvidcs a 
'ipecific, rcaliilic pllD wbicb willIlDNillImlU, "WIJk &mall ~11: Ii.Dca to pI'I:IIIICl kids IIDd 

Tbia.. ad pm_llilllull GIIasu-... We 1111 kllnl. UI!I naIIIy of 1IN1i00lli I dlcs 
• ~ lClidil pdmmfty tinlDQlIl. &1IIIlcmImt oft'en us 1111: bGlt ojIJIOItuaiIy 111 CCl iIU\lMliwe 
nliet, wIDell .... ee .... ~ au HI, Tobacc:o ,",dloeta to Il1o biUba.dI tar INr Ponls. wlriclt 
., ...s to fiIJlI tlIa 420.000 datIN t:II1Ii1cd by tob __ h )'Uf. 

nlllIJ I!iIf "Gilda pupaM DCW _11 to QllIDhrtlle.....,.'." IlUDIII! adllll'lillal 
ad ~ n.,.1pe ~ sademallamres IIIIIIQIIII ~ liliiii0 iw-Year 51.45 
blJUan l'uIa1k M-riDll",rund ..wch wiIllIllo<u ~ aClllt!l o&icllla 10 deYcIop I!IIl 
llllillda 1IUI!etad. etfec:1i~ pRlJI'IDII' 10 ~ce ~~ WIG. Wi1tl tbia IIIIlthmral we I11III haw a 
I'I!8l :ba'-s to de~ lI1IIDlcine ~ tdJ kids.and adults tbe lUI iMh Uoat tnhan:o 1Iii2I. 

DIll amlcllllD& .... 1Edb. Key public healih provDlaas in this as=m= IP ilsilided ill 
wgllllCilll dCillRm IIIId ~ CD _11K: ~ of1he muns 111 mab rRn GIese ialpclraaRI1iiIiII:iYcs' 
lIlu:anial aut. It abo provides tar NAAO ovcmgbt _4 _bli_ • $50 lllilliall _ dII!IIIllD 
balp Mis tDlliJw 1l\nIUIJI aI:I my ileCQllU)' allbn:cnClllIAl!llIlli. 
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TIdI., ...... 1I ....... 'tI" .. ·I .. ~ III .... .".. ,..".,..,. 2025 * 
... n: will pnrvide _ ... 1206 MlliIlD. MiI:b mnId tie ,_ far mepnincM IlIftj"h!.,.,., 

caaJrDl iIIrIIIIP pIIblic 1*,,:riDIi. ~ Itir$dllIId czaatiaD prDpIIDS.. b1 ...... "irm. Ib= 
~ will ~ ill papatIIUy. ta IIDVCI'fiID ~ cost e{cclwco 

nil illilfar" , .......... L 'I1d1l SIIII_ ~ ........ cdi1 __ IiIW111im ~ '-' iu 
bri.eins _111 cbIas~ HaaevI!1',IiIigldoa I:8IIII&Ittake dalpJaCill afIcaiJlBSiQII. 
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1>IJ.421 [;115 

TOBACCO COMMUNICAnONSi CHECIWST 

FoIIOIfina is • r:t Niat af Ideu fat AItDtl'oe,. GeMIW,tD COI'I&_ UIIlng dUrlng trle nul 
- ••• II.Ng .... "" • panlble· ......... p~1 frail, 1*0=0 IiIDITIIIDI'IIG8. 

SIIISWW Iuletlnl1li tor key _kelloldcn 

\ 
-

, -

-

-

GCMIrIUIr _key WI" 

LIi~e JeadlllBltip 

Atfc1ud &tI!IIa aaencr dife_1S 

Canfarenco call CIJ" meeting with public huilth gruvp& to Pl'1ain Ullellllml 
al'far; fDIIaw up IIII1h IPItIIr axpialnlr!; the Afi'v IIDllIIon 

L.oaderl of cftY IIncI COUftIY OI'9lnb11ona , .~ 

L8~r~dllr& 

~. Darsnnlne If \h88 canfBrenca Dr DUIer ",!HI,1a evm Will be be'" 
An8nge intll""" with Ur edilDrlal paalBl ...-lta:w. 

-
-

ProvIdI! tabaccD I181t1ement • on AGO '''*"110 
Sdlad.-olWdlo, feltwltlon talk aftOWl" c:Ik1cuU ..... ,.at llropaql 

" preu celtfBr8nae held. fax, at time Of ennfv1ellCll. cqIY at n_ ,.,..1 lIIIIIe 
WIltI "llIDught YI2IJ would be irdallJBtBd In thill" cover nale fram AG to: 

• BYllne&Ii QlgarllZill\ullll. 
• MaJor unllma 
• Publle haallh gl1lUDa 
• Cities and CDIIntias aUCIdBtIone 

I 

1 
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• Cl¥CIUItV IWbk: heBDI agaI'ICia 
• Legillatite leadMllfl II'Id ... , =""'_ chal .. 
• StIta bar .,ocilMm . 
• . ICay law firm& 

SInd E-maIl hm AG 11:1 AGO management tea"' e.pleinln; atrer.nd 
llracs , 

AmIng_ and wrIIB OpoEd ClUlJining AG', poG1t1on on DfftIr 

IdantIfy lpGaldl19 appDftUrlItiee to aplaln IIIIB pCIIJtian art atrar 

Dut&wmine If pUbllo hellItI 0111.", U"" nevtelllttars are intBraetlld In an 
a~ela t\'OrII "'8 AG Plganling !he aeHlement . 

AnaIIsfl. • caJl.in line whara public CIIn Iaa\Ie a I'8cardlld ... 81 ae whh 
1I8I1Ie. -.:tdrvn and c:omtneftlB. PrBpare lIew of 'BSP0f\i81D III CIfIIIaia. 

\ \ 
PJaVtde .acepUonlllB In all AG allic. wtIh brlaftng materials eo they GIn 
anawur phone call, or refer c:aIItmI to CBlJ.m line. . 

\ 

,. 
2 
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, VallJ' 
AmaUrlt 

Alebema 
AlUIca 
Ar1mM 
Ar1CaI18aS 
Callfomle 
CaIui_ 
CcInnBCIICIUt, 
De\IwaN ' 
D.C. 
F1aride " , 
Georgia ': 
Hawaii " 
Idahg 
lUiI'\Ols 
Indl8f18 
Iowa 
KanIa 
KanlUCky 
Lo&.Iiaietla 
tMIne 
tJja~lnd ' 
MD.. 
MlehIgln 
Mlnl'l8lcda 
Min"'IPDI 
MISSOUri 
Mardana 
NllbnIIka 
Nonda 
New Hamparure 

NO. 421 J;llB 

1_ ' ,. ,2DQD 

SZ~400.D80.aaa.ao SO.OD' SS,411.750,aoo.CIO 

$98,'787.13&.87 $0.00 
$8.184,048.54 10.00 

135,873,228.12 $O.OD 
"S.m,ne.24 .a.oo 

ssas,334,88D.18 eo.oo 
132.1CIO.&?4.16 SO.oo' 
144,5i6.8.'- SO.DD 

'&.491,288.84 10.00 
.'4,&70.818.84 fa.GO 

, lO.ao sa.oo 
, $18,808.810.4' 10.00 
S14,444.1&8.81, SO.GO 
18.718.311.14 50.00 

"".701.933.67 ~.DD 
148.955,278.38 $O.GO 
12O.ar2,D08.85 $O.oa 
$20.COa.1at.e& $0.00 
~2.287,8Q&." .tl.DO 
$54.128,474.21 $O.DO 
l'e.~.4"'U ",00 
'154.2&0.887.150 5O.GO 
$88,9S5._.cs · •• DO 

S104.44Ii.741A1 'SO.OO 
$0.00 $D.GO 
SO.OO 10.00 

S51.690,42S.&S, 10.00 
"0, '84,218.72 10.00 
114,278,&98.81 10.00 
$14,838,443.42 10.00 
$15.982.4115.82 ,0.00 

.
~, 

51OS.B22,2BB.85 
12' .aao,l16.48 
$84.501.78&.55 
158,au.&27.7. 

5818,382.818.iD 
18'.-,201 .so 

1118.031.113.18 
125 •• ,511.82 
118.828.IOS.-

10.00 
I1G7,373.en.88 
188.i90.CJ78.82 
•• 211.128.13 

5288,418.687.16 
$130,7B'7.aas." 
11&,76D.BT1m 
$59.452,11$.44 

'112,821.016.15 
'144,807,801.88 
l48.ae.I2I.4? 

S,44.834.a&a.s7 
$258.881,237.18 
S278.035.8I1.&8 

IG.OO 
SO.OO 

".s.B41.7SB.70 
127..D4.482A5 
UB. , 48.IM3JIi' 
.-.1M,5i8A8 
142.888,azs.70 

1 
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V.ar 
. Amal.lnt 

·NIIW J81'18Y 
NtwMIldco 
NawVoriI. 
NQJ'Ih CIIrdln& . 
NDI'IrI Dakate 
Ohio 
OIdahama 
OnJaon 
Pan.,. 
Rhade lGlancl 
SDUC1 C8raafta 
South Dekole 
Tennuaoe 
Taus 
Uta" 
VOlmClnt 
Vlrglnla 
'~nl~ 
wast Vlr;inill 

. Wl1iC;Qf181n 
\Warning 

Amel'Cla" Samu 
N. MartanIs 
auarn 
USVlrglft ..... 
PuertDRioo 

NO. 421 1'19 

-Ann .... p.,... ... tD EadI aulo 

,aaB ',. 2DOQ 
SZ,400,OOO,ODD.OO $Q.OD $8 •• " ,75O,Ooo.ao 

,92,807,910.83' 5O.0D 
114,313,352,&7 ,10.00 

Saae',28S.746.07 10.00 
111,814,840.08 aa.GO 

sa,784.I&O.84 $D.GO 
'1ZO,aaa,234.&8 5D.DD 
S24.117 "'.as IO,DD eu .543,197.82 ,D.GO 

$137.824,110.4' $0,00 
$17.263,721.23 sa.OD 
121.212,4046.26 $0.00 
. $8.874.688.4' 10,00 

'58.,581,41.7.21!1 sa.GO 
SO.OD 1CI.ao 

,10.877.285,47 sa.OO 
H.B88.44Ue 'IO.QO 

"9,013.882.70 $O.DO 
148.278,186.8& .6.00 
SZ'I.276,048.88 eo.DC 
$41,'728,838.58 $D.DD 

&&.810,278.12 10.00' 

" 
2 . 
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1 ........ ·~1 021 

Va, 2001 . 2DQ2 2003. 
AmOunt-- se.G23.B80.000.oa S8,S1 !I,2D4.BOO.OC $8.381.871,'44.00, 

NewJereay $261.737.&74.85 ~ ,474,S01.D1 f324,117,212.83 
NeWMea:1cD $41.28', • .30 ,",O.MS •• i& $50,048 •• 1.7& 
NewYo,1C 1883.1598.638.&2 , '1.06tJ,846.28S21 '1 mo.S8&.882.BS 
NCIlth c.rau .. 5' 81.418.483.80 $1t: .... ?21.98 ,185,124,884.52 
Nor#! DBata $25,341.850;30 $31).427.813628 $3Q."6.n1.6& 
Ohio ' 1848.715D.048.22 14'11.7a,CISB.08 $422.748, __ 81 
OIdahorM· $71,n8.soa.OO ".187,1 •• 12 118,80.816.82 
O·WFft ' 87a.468.Di4.18 'SIIi.4tJB,2,a.o1 _.31 ",48..66 
Perm. $!&T ••• M1.?' 14?",7U,311.as f482,274.728.42 
Rhade hiland ;, 141.774,&611.71 1111.714.-"7.02 18D.laD.326.43 
SC:lUII\ CerDl~ " iEl1.446.607 • ..,. . 197,"',808.59 •• 711, 114.28 :" ':. 
South DIIkDta " 124.151.821.311 1211.OCI8,8ea • .,a •• 281,48' .60 
Tanneaae '1BI.aee.234.09 1202.918.753.08 1204.ase., 58.61 
nit. 10.00 sa.GO SQ..QO 
Utah S30,8Oa455.87 S38.884,'U.aB Sl7,3a4.719.aa 
Vermant 128.489.D66 ff1 134.183,028.38 $34,sas,531.7'1 
Virginia ,141,51,.,88.46 1188.80 •• 11 '171,514.418.81 

, w8atdng1EPl ,142,'10,"1127 "70 ••••• 17 1172.808.B8ii.16 
''West Virei;,la $B1.S7!,SD2.33 ,"3.814,a&4.1. $74.391.488.78 

" Wi&consIn '14:5.480,07. 1 ~ '1l'Z.254.7'12A8 117a,884.111'7 ~ 
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To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EDP 

cc: 
Subject: Some Ideas for the Tobacco Agenda 

I. Updates 

Nickles statement 

Bills- Hatch, Kennedy, Lautenberg, McCain, Cox 

Hearings-- HHS 

Medicaid letter 

Describe Etheridge letter 

Dogget Amendment in State 

II. Check on 

Fourth Circuit response (O'hara promised it'd be ready) 

Contacts with the agencies by the Hill (Treasury) 

VP events status 

III. Conrad letter (let folks who don't work on it go) 
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TREASURY DEPUTY S~CRETARY LAWRENCE H. SUMMERS 
SENATE J,uoICIARY COMMITTEE 

Thank you, Mr. Chairman. I ami pleased to be joined this morning by the Director of the 
Bureau of Alcohol, Tobacco and Firear$s, John Magaw and by the Acting Deputy 
Commissioner of Customs for International Affails, Doug Browning, We are pleased to have 
this opportunity to discuss administrative and enfon;ement issues arising from the 
implementation of new tobacco legislatipn, particularly thnse issues related to controlling illegal 
domestic diversion and cross-border Slll~ggI.Ing of tobacco products. 

; 

As you know, the prospect of c0!nprehensive tobacco legislation is an issue of enormous 
consequence to the health and economi~ weH-being of the American people. Comp~ve 
tobacco legislation such as Senator McCain's bill would stop 3 million teens from-smoking over 
the next five years, prevent approxUnat!:ly one million premature deaths, and reduce the costs 
that smoking imposes on our economy 1?y almost $80 billion in the long run. The Department of 
the Treasury and the Administration sll{iport the efforts of your Committee and others in 
Congress to protect America's children ltrom the deadly threat of smoking. 

In addition, the Administration shares your interest in assuring that the enactment of 
tobacco legislation does not result in eitjler a domestic black market or smuggling of tobacco 
products into the United States. We bel;i,eve that it is essential that comprehensive tobacco 
legislation contain provisions that will q.inimize the diversion of cigarettes from legitimate 
domestic channels of distribution and tl)e smuggling of cigarettes into the United States from 
abroad. 

It is not possible to reach defi.ni~ve conclusions about the risks of smuggling given the 
wide range of changes contemplated by! comprehensive tobacco legislation. Incentives to 
smuggle may well be sensitive to detaiIf of tobacco legislation, including price changes, the way 
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in which assessments are levied and othej" specifics. Nonetheless, the Treasury Department 
believes that the creation of a sound regulatory system - one that will close the distribution chain 
for tobacco products -- will ensure that the diversion and smuggling of tobacco can be effectively 
controlled and will not defeat the pmposis of comprehensive tobacco legislation. 

By closing the distribution chain for toba,Cco products, we will be able to ensure that these 
products flow through legitimate channe~s and effectively police any leakages that do take place. 
The Treasury Department already licenstis tobacco manufacturers and export bonded warehouses 
in connection with collecting tobaccO ex~ise taxes. We believe that such licensing should be 
extended to the other entities in the uppej" end of the tobacco distribution chain - wholesalers, 
exporters, importers and distributors. W~ are comfortable with a system that places primary 
responsibility for licensing retailers on stjate governments, as provided in Senator McCain's bill. 
Under this system, tobacco products w01jld move through legitimate channels. Most importantly, 
such channels would not be open to Am~rica's youth. 

An effective system must include the foiJowing elements: 

• 

• 

• 

Fint, as r have described above, fall entities in the distribution chain for tobacco products 
-- manufacturers, wholesalers, e~ers, importers, distributors and retailers - should be 
required to hold a license or a Petmit. Licensing of retailers could be done at the state 
level. Licenses would be issued ~ased on certain clearly specified criteria and could be 
revoked or suspended for certainjspecified violations. Those conducting business without 
a license would be subject to penalties. Licensed entities should only be authorized to 
sell tobacco products to other licjmsed entities, The sale or distribution to any entity that 
is unlicensed would be unlawful! 

Second, legislation should reqmte the marking, branding and identification of packages 
of tobacco products intended fori domestic distribution and for export so that they may not 
be diverted or smuggled in c~vention of the legitimate channels of distribution. 

Third, any regulatory proposal *hould include penalty and administrative provisions that 
will allow for effective, efficient and uniform enforcement of controls over distribution. 

A regulatory scheme for toba=? products such as that Ijust described would be similar to 
the way the Federal Government has effectively regulated alcoholic beverages for over sixty 
years. The system in place has allowedj for effective commerce in alcoholic beverages while 
effectively curtailing trafficking in il1i~t, non-tax paid products. In addition, all states currently 
regulate their alcohol retailers. : 

Current laws regulating tobacco! are aimed at collecting the Federal excise tax and 
assisting states in their efforts to collec, excise taxes imposed on certain tobacco products. not at 
regulating the distribution of tobacco ptoducts and preventing smuggling. For cx3Il1ple, the 
Contraband Cigarette Trafficking Act, ?r CCTA, was designed solely to assist states in enforcing , 
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their tax laws. It does not address or enske a closed national distribution system and w~ onl~ 
intended to proscribe domestic divClSionias it applies to state taxes. The CCTA does not address 
cross-border smuggling, and it applies otjIy to cigarettes, and 1I0t to any other tobacco products. 

With the necessary regulatory pr~visions in place to deal with potential smuggling, we do 
not expect a large-scale smuggling problr.u for several reasons. First, the "closed" distribution 
scheme I just described would limit ~ca1ly smugglers' ability to enter products into a 
lcgitimate distribution channel. Potential black marketeers will not be able to move products 
through legitimate wholesalers or distribhtors. Nor will they be able to sell products to retail 
consumers at the local convenience storE\s or other licensed retail outlets. Instead, without a way 
to place contraband products in the markft legally, smugglClS would have to sell cigarettes 
outside channels oflegitimate distributi$. This would be a risky propositioll and oue we do not 
believe will represent a significant probljml. Second, U.S. cigarette manufacturers would have 
great incentives not to become complici~ in any smuggling operation, as they would encounter 
enormous legal risks (such as the possibility oflosing their license or, as the McCain bill 
provides, losing their cap on liability risJ!:) and public opprobrium. Indeed, it is hard to imagine 
that large scale smuggling could occur ~thout the manufacturers' knowledge. Third, the U.S. 
Customs Service has the expertise and tq.e experience to deal with imported contraband products 
and has already made a substantial inv~ent in the currently planned introduction of non
intrusive inspection systems and other equipment needed to detect smuggling of contraband. 
The organic nature of tobacCo and the diftinctive shape of cigarettes makes them readily 
detectable by equipment that Customs ~tly has in place. 

, 
Some have cited current levels of-interstate smuggling as a reason why comprehensive 

tobacco legislation such as Senator Mcqain's bill will lead to wide-scale smuggling. Such 
arguments fail to account for the fundanjlental difference between interstate diversion and cross
border smuggling. Commerce between! states is not controlled the way it is across the U:rited 
States' international borders. The CustQms Service simply does not monitor the movement of 
products across state borders, while it d~es effectively monitor our international borders. More 
importantly, the current levels of interstirte smuggling exist without having in place a closed 
distribution system like the one I described earlier. If anything, such a system would be expected , 
to have the collateral benefit of substan~ally reducing existing interstate diversion of tobacco 
products. i 

The Canadian experience is als~ frequently highlighted by those who predict the 
emergence of a large black marlcet. ~e are several reasons to believe, however, that the 
Canadian experience is not an appropriir.te predictor of what would occur iftobacco legislation 
such as that supported by the AdministW.tion were to become law. 

! 

First, the size of the Canadian-Population as well as its concentration along the border 
I 

with the United States, makes the Canadian example not particularly instructive for the United 
States. Because of its smaller POPulati~n, the total number of cigarettes sold in Canada is only 
one-tenth as large as the number sold ilj. the U.S., so small amounts of smuggling have a 
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noticeable impact on their tobacco mark~ and would have none on ours. That is, it would take 
ten times as much smuggling by volume fO have.an equivalent proporti?na1 effect on the u.s. 
market for tobacco products. Moreover, $Inuggling became a problem m Canada because of the 
ease of access to alternative markets. Eighty percent of the Canadian population lives within a 
two-hour drive of the U.S. border, placing it within easy reach of smugglers transporting 
cigarettes from the United States. The uls. population is more dispersed, making the logistics of 
a nationwide black market in smuggled cigarettes more complex and expensive for organized 
smugglers. The dispersal of the U.S. po~ulatiOn also means that a U.S. resident is less likely 
than a Canadian resident to be able to crqss the border routinely for casual cigarette smuggling. 

i 

Secondly, and most importantly, Icanada did not have in place the type of effective 
licensing and enforcement regime that is advocated by the Administration. For example, 
Canada did not mark its cigarette packa~ with "For Export Only" labels until after the 
smuggling problem of 1992-93. Canadifn law enforcement had very few personnel devoted to 
tax evasion. The vast majority of enforcFment with respect to Canadian taxes was done at the 
provincial level and there was little or nq coordinated enforcement effort at the national or inter
provincial levels. In addition, Canada dfes not license the distribution chain with respect to 
tobacco products, with the exception of~anufacturers. Finally, Canada's laws on tax evasion 
did not contain strong penalties and thery were inadequate resources to enforce these laws. 

We are confident that a proper r~guJatory enforcement system will minimize the 
diversion of tobacco products from legitPnate channels and the development of cross-border 
smuggling. Such a system would closco/ parallel the-regime that has been in place for the 
regulation of alcoholic beverages for m0/6 than sixty years. We look forward to working with 
you and your Committee, as well as oth~ Committees in Congress, to fashion such a regulatory 
system. ; 

Thank you, Mr. Chairman. 
-30-
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SEN. HATCH: Good morning. Tills is tho Judiciary Committee's eighth hearing since the 
announcement of the proposed global tobacco settlement last June 20th. I remain hopeful that 
the Congress will succeed this year in passing strong anti-tobacco legislation that is 
comprehensive, workable and constitutionally permissible. Let there be no mistake about it. For 
years, the tobacco industry has mowingly marketed harmful products, deliberately targeting our 
youth in their quest for profits. 

We should not give in to the tobacco industry's demands nor to their less than veiled attempts to 
force both the administration and the Congress into abandoning our objectives: addressing the 
problem of youth tobacco smoking, reforming the legal system to allow for appropriate 
compensation to claimants, enhancing biomedical research with respect to tobacco, and improving 
public health, resolving problems with farmers, and of course, helping a whole new generation to 
be tobacco-free and, therefore, in many ways, drug-free. 

Over the next few weeks, we intend to devote full attention toward refocusing our efforts on a bill 
which can be enacted. To accomplish that, it is important that the Congress and the 
adnrinistration reflect on what our objective has actually been and should continue to be. Last June, 
the 40 state attorneys general, public health representatives, tobacco company officials, and 
representatives of the Costano (sp) group announced a bold new initiative focused on eradicating the 
scourge of youth tobacco use. 

This proposed global settlement presents Washington with a once- in-a-generation opportunity 
to help families and communities raise a whole generation of youth tobacco-free. Certainly, no one 
in Congress is bound to thc particulars of the June agreement. But we would not be here today 
debating any of the legislative proposals were it not for this agreement. In short, our objective in 
1997 was to improve the pUblic health, but specifically the health of our youth through a' 
constitutional package of reforms which relies on a guaranteed stream 
ofrevcnue from tobacco companies. Our objective should be the same today, but it appears it is not. 

Unfortunately, partis,an politics, fear, greed. and Washlngton's pile-on mentality have caused us 
to lose sight of this objective. Instead. we are simply trying to out-tobacco one another. If that 
continues, the public interest will not be served and big tobacco will win. 

Last Friday, I received a bipartisan letter from four of the state attorneys general who participated 
in last year's settlement negotiations. This letter, which I believe is a serious effort to help Congress 
make the correc:tions necessary before we considerthe Commerce Committee legisla1:ion next month, , 
highlighted three, areas of concern, three particular areas in which Congress runs tlie risk of 
undermining the settlement's objectives ifit continues down the CUIreIJt road. These concerns are: 

Number one. The difficulties created by enacting legislation without tbe industry's voluntary 
waiver of several constitutional prerogatives. The generals, the attorneys general, raised specific 
legal concems about attempting to legislate in the absence of consent decrees and other voluntary 
agreements with the industry. These concems go to several major features of any comprehensive 
bi1l:advertising and m.arlc.eting restrictions, including restrictions affecting retailers, distributors and 



advertisers; look-back penalties; and documeht disclosure. 

Earlier this week, I had the honor of attending with Senator Chafee and Senator Frist a White 
House meeting at which the surgeon general. reported to the president on the alarming rise in 
smoking in four key minority populations: African Americans, Native Americans and Hawaiians, 
Asians and Pacific Islanders, and Hispanics. It just seems to me that if we really want to put the 
maximal dent into this problem, we would be better off working with the industry to curtail 
advertising and promotion practices beyond which the Constitution will not allow us to legislate. 

We should also take to heart General Mike Moore's observation before this committee, that in the 
nearly three years since it was first proposed, the FDA's rule on tobacco advertising has not gone 
into effect. We all know the cause. It's litigation. But by settling the lawS¢t in Mississippi, there 
is no billboard advertising today, a result that goes far beyond the FDA rule of what the 
Constitution would permit us to do legislatively. 

Number two. The second concern is the untoward effects that the potential bankruptcy of the 
tobacco industry would entail. Let me be clear about my position on this. I would bl<e nothing more 
than for the tobacco industry to pay a trillion dollars or more. It would make me very happy if we 
could do that. But I also want an anti-tobacco program that works. All of the bills before Congress 
have in common a serious effort to curtail youth tobacco use. All of the bills rely on industry 
payments to fund those efforts. If we bankrupt the companies or if we drive them offshore, 
ultimately no one wins, because we.need the industry payments to fund the massive anti-tobacco 
program the American public wants, and without that funding source, the whole program goes down 
the drain. 

Iithe companies become bankrupt and move offshore, it is a whole new ball game and one which 
we definitely will not be able to control. \Ve would be more intellectually honest just to ban tobacco. 

Number three. The third major point of concern is the potential for increasing the black mmket 
for illegal contraband cigarettes, about which we will hear more from our panelists. And as you all 
know, the AGs and the top law enforcement officials in each state do not want to create a contraband 
market for tobacco products, a new product line for organized crime which would hurt our children 
by providing a new entry point for drug dealers. 

They note there is already a $1 billion tobacco contxaband problem in this country which could 
be exacerbated by ill-crafted legislation. As they point out, there is a strong corrclQ.tion between 
tax rates and the level of smuggling whicb now has reached international proportions. 

I have also received a letter from the Fraternal Order of Police, whose 272,000 members will 
provide the first line of defense against these smugglers. 

The FOP, in their words, is, quote, "extremely apprehensive," unquote, that passage of the 
legislation on the floorwill precipitate the emergence of a thriving black market in cigarettes, posing 
huge problems for law enforcement at every level. They say the Commerce bill in particular will 
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inevitably lead to a creation of a massive black market, giving organized crime a new line of 
business and undermining not only respect for the rule of law, but aJso the real goal of the 
legislation, preventing underaged tobacco use. 

I might also add that one of the most frightening outcomes of a new black market would be the 
likelihood that children will find it easierthaIi ever to purchase tobacco products. And many of them 
may even be pushed into smoking marijuana or other harder drugs. 

One of the government's principal responsibilities is to help families and communities keep 
children from smoking. A large, lucrative black market could have the unintended consequences 
of making parents' jobs harder. It is not hard to envision unregulated cigarettes being sold on 
literally every street comer in America. 

The purpose oftoday's hearing is to shed light on this issue'ofblack market tobacco products, and 
I believe we will hear very compelling testimony. We have anumber of distinguished panelists who 
will appear today. On our first panel, we will hear from Deputy Treasury Secretary Lawrence 
Summers, who is accompanied today by the director of the Bureau of Alcohol, Tobacco and 
Firearms, John Magaw, and by the acting deputy Customs commissioner for international 
affairs, Doug Browning (sp). 

We welcome all of you here, and we're honored to have you here in front of our committee, and 
we'll look forward to your testimony. We appreciate the benefit of Secretary Summers' considerable 
experience andthe effort he has made to appear before the committee today. It's been a very serious 
and hard effort, and we appreciate it 

For our second panel, we will hear from Mr. John Hough, senior assistant attorney general from 
Washington state. Mr. Hough played a leadership role in analyzing the black market issue for the 
40 state attorneys general who participated in the proposed global tobacco settlement 

After Mr. Hough, we will hear the testimony of Mr. David Sweanor, senior legal counsel for the 
Non-Smokers Rights Association of Canada. 

Mr. Sweanor will provide the committee with his considerable analysis of the black market which 
did occur in Canada and still exists. There are valuable lessons to be learned from the Canadian 
experience. 

We will also hear from Mr. Ron Martelle, the former mayor of Cornwall, Ontario, whose small 
town became a hotbed for cigarette smliggling. 

And finally, we will hear from Mr. David Adelman, tobacco analyst for Morgan-StanleylDean 
Witter. Let me note that Mr. Martin Feldman of Salomon Smith Barney was scheduled to testify at 
the hearing, but could not appear today after we rescheduled the hearing. And I greatly appreciate 
the work he did in preparing his testimony and intend to provide him with the opportunity to give 
us the benefit of his expert analysis at a later date. And we will put his statement in the record. 
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We are especially appreciative of Mr. Adelman's Jppearance here today, given that he was only 
invited to testify late yesterday after it became apparent that Mr. Feldman had a scheduling conflict. 

Now, Jet me tum to the ranking member, and we'll move on from there 

SEN. PATRICK LEAHY (D-V1): Thank you, Mr. Chairman. For the past two weeks, the public 
has been bombarded with millions of dollars' worth of radio and television and newspaper ads from 
the tobacco industry about the dangers of a black market if Congress passes comprehensive tobacco 
legislation to curb teenage smoking. I hope this hearing might cut through the rhetoric and bring a 
little reality back to Washington. 

The same tobacco industry who assured us under oath that nicotine is not addictive now claims 
that higher tobacco prices will create a market for contraband products; the same tobacco industry 
that for years has denied to everybody that ifs marketed its products to cbildren, which we now 
know is a bald-faced lie because thousands of their own internal documents prove the industry did 
target minors. 

Now, excuse my skepticism, but the tobacco industry has not built a reputation for clindor with 
either the Congress or the American people. Last week, Stephen Goldstone, cbainnan ofR.G.R 
Nabisco, was once again in the news. He devoted an entire press conference to his newfound 
concern. Lord, bring us to. the altar, he found this newfuund concern over the black IIllI1ket 
consequences of Senator McCain's comprehensive tobacco legislation. Mr. Goldstone claims that 
the McCain bill will create a raging black market for cheap cigarettes on street comers and in 
schoolyards. I know how much he must worry about children smoking. 

And I have two tobacco industry handbills that were passed out in Kentucky this week. These 
are the two handbills. I will put them in the record.. But let me tell you, these handbills are 
outrageous, they are distortions, they are lies, they are not dissimilar to everything the tobacco has 
been doing for years and continues to do. These guys haven't lea..-ned a single thing, as far as I'm 
concerned. 

One asks, Will raising taxes by 458 percent stop kids from smoking? And they reply that the 
answer is found in Canada, where a similar tobacco tax was levied. Well, a few months ago, the 
tobacco industry was pushing for federal government action to enact the proposed national 
settlement to supposedly curb teen smoking, but not anymore_ . 

I guess the Congress should only act to reduce teen smoking if the tobacco industry gets 
immunity from lawsuits. What hypocrisy by big tobacco. All this raging demand for ablackmarket 
was supposedly to be e3llsed by an annual price increase of 22 cents per pack over the next five 
years. The tobacco industry's fear-mongering is not helpful for the serious debate needed to build 
consensus fOT a strong national tobacco policy. And excuse me in do not trust an industry that has 
lied and lied and lied and lied I!lld continues to lie. 

And despite the tobacco industry's scare tactics, obviously we will seriously address any potential 
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for these black market problems from higher cigarette problems. But we should base it on reality, 
not tobacco industry rhetoric. 

The reality is the Canada experience during the 19805 and early 19908, a time when excise taxes 
were raised on tobacco products. The reality is something that teaches us valuable lessons. If we 
understand the Canadian experience better, we'll know what we're going 

to face here. And that's why I invited David Sweanor, the top Canadian public health tobacco 
advocate, to share his expertise. 

The first question that Canada can teach us is that higher prices of tobacco products do in fact 
reduce teenage smoking. From 1981 to 1992 in Canada, smoking declined by 38 percent overnll and 
by 60 percent amongtcenagers. The Treasury Department has estimated the gradual $1.1 O-per-pack 
price increase in the Commerce bill would reduce teenage smoking by as much as 46 percent in the 
next five years. That's a Iirillion young people spared from premature deaths resulting from 
smoking. . 

And the second lesson that Canada can teach us is that the tobacco industry itself will exploit 
higher cigarette prices to makc a fast buck from tobacco smuggling. "The New York Times" 
reported last year that cigarette makers helped fuel the tobacco contraband trade in Canada during 
the 19805 and 19905. In one case, two sales managers from Brown & Williamson Tobacco 
Company pled guilty. Sales managers pled guilty to aiding these smugglers, these same smugglers 
they're now telling us, well, we've got to worry about them. 

In another case, R.J. Reynolds Tobacco Company sponsored trips to a luxury Canadian fishing 
resort for several dealers who had been charged with conspiring to smuggle cigarettes into Canada 

WelL rn say one thing for these tobacco companies: they are apparently aware of what happens 
in smuggling. But I don't share - I'm not willing to accept their great concern. In fact, the 
Department of Justice is investigating allegations that Canadian subsidiaries of U.s. companies 
increased exports to border states in the U.S. with the intent to promote smuggling into. Canada. 
Former Surgeon General C. Everett Koep testified recently to a Senate forum that Philip Moms and 
British-American Tobacco ere already setting up potential black market mechanisms in Mexico by 
buying out Mexican tobacco companies for $2.1 billion. So I think we have to hold big tobacco 
accountable to do everything possible to stop illegal sales. . 

The FOP, in. their words, is, quote, "extremely apprehensive," unquote, that passage of the 
legislation on the floc;,r will precipitate the emergence of a thriving black market in cigarettes, posing 
huge problems for Jaw enforeement at every level. They say the Commerce bill in particular will 
inevitably lead to a creation of a massive black marlcet, giving organized crime a new line of 
business and undermining not only respect for the rule of law, but also the real goal of the 
legislation, preventing underaged tobacco use. 

I might also add that one ofthe most frightening outcomes of a new black market would be the 
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likelihood that children will find it easier than ever to purchase tobaa!o products. And many of them 
may even be pushed into smoking marijuana or other harder drugs. 

One of the government's principal responsibilities is to help families and communities keep 
children from smoking. A large, lucrative black market could have the unintended consequences 
of making parents' jobs harder. It is not hard to envision unregulated cigarettes being sold on 
literally every street comer in America. 

The purpose oftoday's hearing is to shed light on this issue of black market tobacco products, and 
I believe we will bear very compelling testimony. We have a number of distinguished panelists who 
will appear today. On our first panel, we will hear from Deputy Treasury Secretary Lawrence 

" Summers, who is accompanied today by the director of the Bureau of Alcohol, Tobacco and 
Firearms, Jolm Magaw, and by the acting deputy Customs commissioner for international 
affairs, Doug Browning (sp). 

Wc welcome all of you here, and we're honored to have you here in front of our committee, and 
we'll look forward to your testimony. We appreciate the benefit of Secretary Summers' considerable 
experience and the effort he has made to appear before the committee today. It's been a very serious 
and hard effort, and we appreciate it. 

For our second panel, we will hear from Mr. Jolm Hough, senior assistant attorney general from 
Washington state. Mr. Hough played a leadership role in analyzing the black market issue for the 
40 state attorneYs general who participated in the proposed global tobacco settlement. 

After Mr. Hough, ';'e will hear the testimony of Mr. David Sweanor, senior legal "counsel for the 
Non-Smokers Rights Association of Canada. Mr. SweaTIor will provide the committee with his 
considerable analysis of the black marlcet which did occur in Canada and still exists. There 
are valuable lessons to be learned from the Canadian experience. 

We will also hear from Mr. Ron Martelle, the former mayor of Cornwall, Ontario, whose small 
town became a hotbed for cigarette smuggling. 

And finally, we will hear from Mr. David Adelman, tobacco analyst for Morgan-Stanley/Dean 
Witter. Let me note that Mr. Martin Feldman of Salomon Smith Barney was scheduled to testify at 
the hearing, but could not appear today after we rescheduled the hearing. And 1 greatly appreciate 
the work he did in preparing his testimony and intend to provide him with the opportunity to give 
us the benefit of his expert analysis at a later date. And we will put his statement in the record. 

We are especially appreciative of Mr. Adelman's appearance here today, given that he was only 
invited to testify late yesterday after it became apparent that Mr. Feldman had a scheduling conflict. 

Now, let me turn to the ranking member, and we'll move on from there. 

SEN. P ATRlCK LEAHY (D-VT): Thank you, Mr. Chairman. For the past two weeks, the public 
has been bombarded with millions of dollars' worth of radio and television and newspaper ads from 
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the tobacco industry about the dangerS of a black market if Congress passes comprehensive tobacco 
legislation to curb teenage smoking, I hope this hearing might cut through the rhetoric and bring a 
little reality back to Washington. 

The same tobacco industry who assured us under oath that nicotine is not addictive now claims 
that higher tobacco prices will create a market for contraband products; the same tobacco industry 
that for years has denied to everybody that irs marketed its products to children. which we now 
know is a bald-fuced lie because thousands of their own internal documents prove the industry did 
target minors. 

Now, excuse my skepticism, but the tobacco industry has not built a reputation for candor with 
either the Congress or the American people. Last week, Stephen Goldstone, chairman ofRG.R. 
Nabisco, was once again in the news. He devoted an entire press conference to his newfound 
concern. Lord, bring us to the altar, he found this newfound concern over the black market 
consequences of Senator McCain's comprehensive tobacco legislation. Mr. Goldstone claims that 
the McCain bill will create a raging black market for cheap cigarettes on street comers and in 
schoolyards. I know how much he must worry about children smoking. 

And I have two ,tobacco industry handbills tha1 were paSsed out in Kentucky this week. These 
are the two handbills. I will put them in the record. But let me tell you, these handbills are 
outrageous, they are distortions, they are lies, they are not dissimilar to everything the tobacco has 
been doing for years and continues to do. These guys haven't learned a single thing, as far as I'm 
concerned. 

One asks, Will raising taxes by 458 percent stop kids from smoking? And they reply that the 
answer is found in Canada, where a sinrilar tobacco tax was levied. Well, a few months ago, the 
tobacco industry was pushing for federal government action to enact the proposed national 
settlement to supposedly curb teen smoking, but not anymore. 

, I guess the Congress should only act to reduce teen smoking if the tobacco industry gets 
immunity from lawsuits. Wha.t hypocrisy by big tobacco. All this raging demand for a black market 
was supposedly to be caused by an annual price increase of 22 cents per pack over the next five 
years. The tobacco industry's fear-mongering is not helpful for the serious debate needed to build 
consensus for a strong national tobacco policy. And excuse me if I do not trust an industry that has 
lied and lied and lied and lied and continues to lie-

And despite the tobacco industry's scare tactics, obviously we will seriously address any potential 
for these black market problems from higher cigarette problems. But we should base it on reality, 
not tobacco industry rhetoric. 

The reality is the Canada experience during the 1980s and early 19905, a time when excise taxes 
were raised on tobacco products. The reality is something that teaches us valuable lessons. Ifwe 
understand th~ Canadian experience better, we'll know what we're going to face here. And that's 
why I invited David Sweanor, the top Canadian public' health tobacco advocate, to share his 
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expertise. 

The first question that Canada can teach us is that rogher prices of tobacco products do in fact 
reduce teenage smoking. From 1981 to 1992 in Canada, smoking declined by 38 percent overall and 
by 60 percent among teenagers. The Treasury Department has estimated the gradual $1.1 O-per-pack 
price increase in the Commerce bill would reduce teenage smoking by as much as 46 percent in the 
next five years. That's a million young people spared from premature deaths resulting from 
smoking. 

And the second lesson that Canada can teach US is that the tobacco industry itself will exploit 
higher cigarette prices to make a fast buck from tobacco smuggling. "The New York Times" 
reported last year that cigarette makers helped fuel the tobacco contraband trade in Canada during 
the 1980s and 1990s. In one case, two sales managers from Brown & Williamson Tobacco 
Company pled guilty. Sales managers pled guilty to aiding these smugglers, these same smugglers 
they're now telling us, weU. we've got to worry about them. 

. . 
In another case, R.J. Reynolds Tobacco Company sponsored trips to a luxury Canadian fishing 

resort for several dealers who had been charged with conspiring to smuggle cigarettes into Canada 

WeU. fn say one thing for these tobacco companies: they are apparently aware of what happens 
in smuggling. But I don't share - rm not willing to accept their great concern. In fact, the 
Department of Justice is investigating allegations that Canadian subsidiaries of U.S. companies 
increased exports to border states in the U.S. with the intent to promote smuggling into Canada. 
FOJJner Surgeon General C. Everett Koop testified recently to a Senate forum that Philip Morris and 
British-American Tobacco are already setting up potential black market mechanisms in MexiCo by 
buying out Mexican tobacco companies for $2.1 billion. So I think we have to hold big tobacco 
accountable to do everything possible to stop illegal sales. / 

The FOP, in their words, is, quote, "extremely apprehensive," unquote, that passage of the 
legislation on the floor will precipitate the emergence ofa thriving black market in cigarettes, posing 
huge problems for law enforcement at every leveL They say the C= bill in particular will 
inevitably lead to a creation of a massive black market, giving organized crime a new line of 
business and undermining not only respect for the rule of law, but also the real goal of the 
legislation, preventing underaged tobacco use. 

I might also add that one of the most frightening outcomes of a new black market would be the 
likelihood that children will find it easier than ever to purchase tobacco products. And many of them 
may even be pushed into smoking marijuana or other harder drugs. 

One of the government's principal responsibilities is to help families and communities keep 
children from smoking. A large, lucrative black market could have the unintended consequences 
of making parents' jobs harder. It is not hard to envision unregulated cigarettes being sold on 
literally every street comer in America. 
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f The purpose oftoday's hearing is to shed light on this issue of black m;u-ket tobacco products, and 
I believe we will he;u-very compelling testimony. We have a number of distinguished panelists who 
will appe;u- today. On our first panel, we will hear- from Deputy Treasury Secretary Lawrence 
Summers, who is accompanied today by the director of the Bureau of Alcohol, Tobacco and 
Firearms, John Magaw, and by the acting deputy Customs commissioner for international 
affairs, Doug Browning (sp). 

We welcome all of you here, and we're honored to have you here in front of our committee, and 
we'll look forward to yom testimony. We appreciate the benefit of Secretary Summers' considerable 
experience and the effort he has made to appe;u- before the committee today. It's been a very serious 
and hard effort, and we appreciate it 

For our second panel. we will hear from Mr. John Hough, senior assistant attorney general from 
Washington state. Mr. Hough played a leadership role in analyzing the black market issue for the 
40 state attorneys general who participated in the proposed global tobacco settlement. 

After Mr. Hough, we will hear the testimony of Mr. DaVid Sweanoi, senior legal counsel for the 
Non-Smokers Rights Association of Canada. 

Mr. Sweanor will provide the committee with his considerable analysis of the black market which 
did occur in Canada and still exists. There are valuable lessons to be learned from the Canadian 
experience. 

We will also hear from Mr. Ron Martelle, the former mayor of Cornwall, Ontal"io, whose small 
town became a hotbed for cigarette smuggling. 

And finally, we will hear from Mr. David AdeIman. tobacco analyst for Morgan-Stanley/Dean 
Witter. Let me note that Mr. MartinFeldmanofSaIomon Smith Barney was scheduled to testify at 
the hearing, but could not appear today after we rescheduled the hearing. And I greatly appreciate 
the worl< he did in preparing his testimony and intend to provide him with the opportunity to give 
us the benefit ofbis expert analysis at a later date. And we will put his statement in the record. 

We are especially appreciative of Mr. Adelman'~ appearance here today, given that he was only 
invited to testify late yesterday after it became apparent that Mr. Feldman had a scheduling conflict. 

Now, let me tum to the ranking member, and we11 move on from there. 

SEN. PATRICK LEAHY (D-VT): Thank you, Mr. Chairman. For the past two weeks, the public 
has been bombarded with millions of dollars' worth of radio and television and newspaper ads from 
the tobacco industry about the dangers ofa black market if Congress passes comprehensive tobacco 
legislation to curb teenage smoking. I hope this hearing might cut through the rhetoric and bring a 
little reality back to Washington. 

The sanle tobacco industry who assured us under oath that nicotine is not addictive now claims 
that higher tobacco prices will create a marlcet for contraband products; the sanle tobacco industry 
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I 
that for years has denied to everybody that ifs marketed its products to children, which we now 
know is a bald-faced lie because thousands of their own internal documents pr:lVe the industry did 
target minors. 

NOW, excuse my skepticism, but the tobacco industIy"has not built a reputation for candor with 
either the Congress or the American people. Last week, Stephen Goldstone, chairman ofR.G.R. 
Nabisco, was once again in the news. He devoted an entire press conference to his newfound 
concern. Lord, bring us to the altar, he found this newfound concern over the black market 
consequences of Senator McCain's comprehensive tobacco legislation. Mr. Goldstone claims that 
the McCain bill will create a raging black market for cheap cigarettes on street comers and in 
schoolyards. I know how much he must worry about children smoking. 

And I have two tobacco industry handbills that were passed out in Kentucky this week. These 
are the two handbills. I will put them in the record. But let me tell you, these handbills are 
outrageous, they are distortions, they are lies, they are not dissimilar to everything the tobacco has 
been doing for years and continues to do. These guys haven't learned a single thing, as far as I'm 
concenoed. 

One asks, Will raising taxes by 458 percent stop IOds from smoking? And they reply that the 
answer is found in Canada, where a sinlilar tobacco tax was levied. Well, a few months ago, the 
tobacco industry was pushing for federal government action to enact the proposed national 
settlement to supposedly curb teen smoking, but not anymore. 

I guess the Congress should only act to reduce teen smoking if the tobacco industry gets 
immunity from lawsuits. What hypocrisy by big tobacco. All this raging demand for a black market 
was supposedly to be caused by an annual price increase of 22 cents per pack over the next five 
years. The tobacco industry's fcar--mongering is not helpful for the serious debate needed to build 
consensus for a strong national tobacco policy. And excusc me if! do not trust an industry that has 
lied and lied and lied and lied and continues to lie. 

And despite the tobacco industry's scare tactics, obviously we will seriously address anypotential 
for these black market problems from higher cigarette problems. But we should base it on reality, 
not tobacco industry rhetoric. 

The reality is the Canada experience during the 19808 and early i990s, a time when· excise taxes 
were raised on tobacco products. The reality is something that teaches us valuable lessons. Ifwe 
understand the Canadian experience better, we'll know what we're going to face here. And that's 
why I invited David Sweanor, the top Canadian public health tobacco advocate, to share his 
eXpertise. 

The first question that Canada can teach us is that higher prices of tobacco products do in fact 
reduce teenage smoking. From 1981 to 1992 in Canada, smoking declined by 3 8 percent overall and 
by 60 percent among teenagers. The Treasury Department has estimated the gradual $1.1 O-per-pack 
price increase in the Co=erce bill would reduce teenage smoking by as much as 46 percent in the 
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I next five years. That's a million young people spared from prematnre deaths resulting from 
smoking. 

And the second lesson that Canada can teach us is that the tobacco industry itself will exploit 
higher cigarette prices to make a fast buck from tobacco smuggling. "The New York Times" 
reported last year that cigarette makers helped fuel the tobacco contraband trade in Canada during 
the 1980s and 1990s. In one case, two sales managers from Brown & Williamson Tobacco 
Company pled guilty. Sales managers pled guilty to aiding these smugglers, these same smugglers 
they're now telling us, well, we've got to worry about them. 

In another case, R.J. Reynolds Tobacco Company sponsored trips to 
a luxury Canadian fishing resort for several dealers who had been 
charged with conspiring to smuggle cigarettes into Canada. . 

Well, rn say one thing for these tobacco companies: they are 
apparently aware of what happens in smuggling. But I don't share
I'm not willing to accept their great concem. In fact, the 
Department of Justice is investigating allegations that Canadian 
subsidiaries ofD.S. companies increased exports to border states in 
the D.S. with the intent to promote smuggling into Canada. Former 
Surgeon General C. Everett Koop testified recently to a Senate forum 
that Philip Morris and British-American Tobacco are already setting up 
potential black market mechanisms in Mexico by buying out Mexican 
tobacco companies for $2.1 billion. So I think we have to hold big 
tobacco accountable to do everything possible to stop illegal sales. 
~t'!i all the administration could give us at that time. 

Now, it just seems to me that we shouldn't be starting up a half
trillion-dollar program with only one page of financial backup to 
justify it And your staff verbally indicated that other factors were 
considered in coming up with these estimates, such as state excise 
taxes, wholesaler and retailer markups, effects of smuggling, look-
back penalties, attorney fees, but that there existed no formal model 
beyond the one-page document or any written analysis that accompanied 
the one-page document on what ass~ptions were made in assessing these 
factors or in making these critical economic projections. 

Now, in t11e interest of moving this legislation forward. I have a 
number of questions that I'd like to ask you in connection with this 
summary table and your projections. First, I'd appreciate it if you 
would provide for the committee a more complete model, together with 
the discussion of all the relevant assumptions and any memoranda that 
you may have prepared in making this model or projections and any 
responses and meIlloJ:aJ)da that you, the administration or others with 
the administration may have prepared to comments and criticisms of 
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your model and assumptions, if such documents exist. 

Second, can you explain briefly today and follow up in writing 
how the administration accounted for the following factors in making 
its projections, with particular emphasis on how these projections 
would be made over a 25-year period under the policies required by the 
Commerce Committee bill. Let me just list these factors. One--
well, let me just go down through them. 

The effect of state and local excise taxes; the effect of black 
and gray market products; wholesalers' and retailers' price increases; 
look-back penalties likely to be imposed; the elasticity of demand 
function used over the entire relevant price range; an estimate of 
price versus non-price effects, that is, the presence of counter
advertising and a stronger FDA role, et cetera; attorneys' fees; 
liability exposure, including the settlements in Florida, Mississippi 
and Texas and the Broin (sp) case; the application of the liability 
cap; export fees; and any and all other relevant factors. Those are 
just to mention a few of them. 

I think the public debate over this legislation would be improved 
greatly if you placed this information in the public domain. 

Now, let me just ask one last question because rny five-minute 
tinre is about up. How do you explain the fact that so many of the 
financial analysts of major Wall Street investment firms, such as our 
witness today, David Adelman of Morgan Stanley, and others, like 
Martin Feldman of Salomon Smith Barney, who could not appear today, 
have projected substantially higher, about $1.25 to $l.SOperpack 
higher in the cost of cigarette prices than, you know. than you're-
than Treasury is projecting today? 

MR. SUMMERS: Mr. Chairman, you'll understand ifI can't respond 
orally to all the aspects of -

SEN. HATCH: Some of those I know you have to go to work on and 
get them to us. 

MR. SUMMERS: - of the question that you asked. But I would 
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highlight three priIhary areas ofimportaru:e in understanding why there 
were discrepancies. 

First, markup behavior. There is a question as to how, when the 
price at the producer level oftobacco products is increased, how that 
win be passed on. One view is that when the convenience store has to 
pay more and there is a kind of stickeT shock for the customer, it 
can't all be passed on. Another view is that the markup will actually 
be increased to be a constant percentage. 

The assumption that we've made, which follows a good deal of the 
academic literature and the work of the FTC, is to assume a constant 
markup. So if the markup was 10 cents at a given stage in the 
distribution chain, it would continue to be 10 cents. I think that's 
- in our reading, that is supported by the academic literature and 
the work of the FTC. 

The analysts --

SEN. HATCH: So you estimate - go alread. Go ahead. Excuse me. 
Didn't mean to interrupt. 

MR. SUMMERS: The analysts that you're referring to, in a number 
of cases, made a diffcrent assumption and assumed that the profit 
margin that distributors and convenience stores and the like could 

obtain would actually increase when the production price of 
cigarettes, the price at the producer level. was increased. They 
assumed that, you Irnow, that if the price at the producer level. just 
in hypothetical numbers, went from two dollars to three dollars, that 
the markup that would get extracted at each point in the process would 
increase by 50 percent Our reading of the FTC's work on patterns of 
competition in the industry and a number of academic studies suggested . 
that that assumption was not appropriate. 

The second large, substantial difference from my understanding is 
that in some cases, it was assumed by the analysts that !ook-,back 

penalties would apply because they assumed in the face of what we 
regard as quite compelling scientific evidence from half a dozen 
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careful studies that the program would not have a large impact on 
youth smoking, and therefore that the look-back penalties would go 
into effect and that the look-back penalties would then be marked up 
into higher prices. 

The judgment from our research, based on a review of the 
evidence, was that certainly in the five-year time frame, there was 
every reason to expect that the combination of price increases and 
restrictions embodied in legislation would be sufiicie.nt to meet the 
30 percent after five-year look-back target so there wouldn't be look
back penalties which in turn would be picked up in prices. 

The third large factor accounting for the difference, from my 
understaoding, Mr. Ch;Iirmim, is that there is some difference in view 
about the extent to which demand will fall. And the more demand 
falls, with the given revenue that results, the more the price will 
increase, which in turn canses demand to fall further and pushes the 
price up. And some of the analysts apparently have made different 
judgments about the extent to which demand will be likely to fall off. 

Our work, I believe -- the work of the - not my work, it's the 
work of the Treasury staff -- is based on estimates that are very much 
in the center of the range, and I think the estimates are quite close 
to those ofthe CBO and the FTC 3Jld other groups. 

Of course, it is true that in part, as part of an effort to be 
conservative and to make sure that the health benefits were realized, 
we did make, as I had explained in some earlier testimony before the 
Commerce Committee, relatively conservative assumptions in this area 
so as to make sure that the health benefits we were estimating would 

in fact be delivered. 

SEN. HATCH: Well, let me just - before I turn to thernnking 
member, let me just say that as I understand it, the original budget 
estimate was $3.19, but when you evaluated the Commerce bill, you Canle 
up with $3.53 as what a pack of cigarettes would cost. Am I right on 
that? Just so we establish that right off the bat. 
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MR. SUMMERS: I don't'think that that is ". I don't think that it 
-- that that is precisely coxrect. 

SEN. HATCH: All right, well, could you get us a final --

MR. SUMMERS: Iflcouldjust - I think I can actually clarify. 
The two numbers you used, Mr. Chairman, were $3.19 and $3.581 

SEN. HATCH: Yeah - $3.53 per pack. 

SEN.: I think $3.19 is probably right. 

SEN. HATCH: No, that was what the original was, but I'm talking 
about the Commerce bill. They estimated about $3.53. 

MR. SUMMERS: I think the $3.19 figure-

SEN. HATCH: Senator McCain estimated it at between $3.50 and 
$4.00, so I think that's where he got those figures. 

MR. SUMMERS: There's a distinction, if I might, Mr. Chainnan, 
between--

SEN. HATCH: Yeah, just submitit to the record for us. 

MR.. suMMERs: We'll submit it for the·record. 

SEN. HATCH: Okay now, one last thing. You seem to be saying 
that the tobacco companies are so evi~ but yet you don't think the 
look-back provisions will be triggered, which naturally would, 
according to the Wall Street analysts, would raise the price higher. 
They're assuming that you may have some look·back penalties triggered, 
I presume. We'll have to talk to them. But you're assuming that the 
tobacco industries on one side.are evi~ but on the other side. 
they're not going to be so evii as to have the look-back penalties 
triggered. 

MR.. SUMMERS: We~ I'd make two responses to that One
SEN. HATCH: Okay . 

. MR.. SUMMERS: If I could, Mr. Chairman. One is I don't think 
it's my place to join in the moral discussion. 

SEN. HATCH: (Laughing.) I'm so glad to hear that 

MR.. SUMMERS: So I'm not making any judgment about evil or not. 
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Rather, what I think is the basis for our lIiialvsis is a hard-headed 
judgment about the consequences of increases prices for youth. And 
increasing the price of youth smoking coupled with restrictions on 
advertiSing would, in our judgment, produce a reduction in youth 
smoking over five years of approximately 42 percent, which 
substantially exceeds the 30 percent that would be necessary to 
trigger the youth penalty. 

My understanding is that there are others -- and there is an 
isolated study that can be interpreted as pointing in this direction 
- that there are others who believe that price increases will not 
have a large effect SIDoking and therefore assume that the 
youth look-back penalty will be triggered. I don't think that's so 

much based on moral judgments about the co~panies as it is based on 
differing views about our capacity to reduce youth smoking. 

SEN. HATCH: That's righL Where I got the $3.53 is from your 
own Treasury statement of nominal prices. When they came up with a 
nominal price, they carne up with $3.53. 

MR. SUMMERS: I think, if I could - we will clear this up as 
clearly as we can in writing, Mr. Chairman, but I think the 
distinction between the $3.19 figure and the $3.53 figure is that the 
$3.19 figure is a figure in real dollars, in 1998 dollars, whereas the 
$3.53 is a nominal figure in 2003 doJlars. It doesn't go to the 
difference between our budget and the Commerce Committee biIJ. It 
goes to the nominal real distinction. 

But we will submit some materials in writing that will, I hope, 
shed some light on these issues. 

SEN. HATCH: Fine. The real concern I have is even at $3.53, 
which is less than what the Wall Street analysts say, that we're going 
to be flooded with thesc type of cigarettes. This is - these are 
contraband cigarettes from China, as I understand it, and so we're 
going to be flooded with this stuff. And the question is, how do you 
solve that problem? And of course, Mr. Magaw's going to have a major 
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SEN. DIANE FElNSTEIN (D-CA): Could you speak up, Mr. Chairman? 

SEN. HATCH: Yeah. The question is, how are we going to solve 
that problem of contraband? Well, let me - obviously, my time is up. 
I apologize for going over a little bit, but I wanted to at least get 
us thinking along the same lines as to what we need to do. But even 
at $3.53, you've got problems. But ifit goes to five (dollars) or 
more, there are a myriad of problems that - I'm talking about the 
Commerce Committee bill- there are a myriad - or even some other 
bills that would go much more tough on the tobacco companies than the 
Commerce Committee bill does, and as you know, the tobacco companies 
are not going to voluntarily consent to anything under the Commerce 
bill. 

Well, let me tum--

MR. SUMMERS: Mr. Chairman, I don't think it's anybody's -- the 

administration's intent to send prices to $5.00 and above. I would 
just note that - / 

SEN. HATCH: Well, rm sure of that, but that doesn't mean it 
won't happen. That's my point. 

MR SUMMERS: Our intent does not provide a guarantee, but I 
think the balance of evidence in the various considerations I 
suggested go that way. I would just also note that while prices 
probably do have some effect on the incentive to smuggle, what I think 

;s most important is whether we have an effective system in place that 
closes the distribution chain. Nobody - no' doubt, people are more 
eager to steal a valuable car than a less valuable car, but how well 
the car is protected has a lot more to do with whether the car can be 
stolen or not. And that's why I think the kind of closed distribution 
mechanism that I spoke about, that Director Magaw implements in the 
context of alcohol, is really key. 

SEN. HATCH: Whatever is done here is going to have to have at 
least that, whatever bill is passed. So we're very grateful for the 

~018 



U~/UI/H~ t'Kl 1t):.1 ( l'A!. 4::UZ 1$22 U534 TREAS LEG AFFAIHS 

thoughtfulness that you have in that area. 

Let me tum to tlie ranking member. 

SEN. LEAHY: It's the case, Mr. Chainnan, that you can have 
burglary laws in your state and my state and everything else, but 
burglary law is a felony. I mean, it's a felony to burgle a place. 
If you've got two warehouses side by side, one with locks and an alarm 
system and one with open doors, the law is the same, but you know 
which one is goillg to get robbed. And it's - we could put these in. 

I'm not going -- notwithstanding the great efforts of the 
Edmundites (?) and the Jesuits to educate me, I'm not going to make 
moral judgments about the tobacco companies. I'll just reiterate what 
I said before. They've lied to us and lied to us and lied to us and 
lied to us, and I must admit that they have a certain threshold to 
overcome, certainly for this senator. 

And I also noticed, we talked about testintony getting in here .. 
Mr. Sweanor did give us his testintony a couple days ago, and Mr. Hough 
and Mr. Adelman crone in with theirs around 10:00 and 11 :30 last night. 

Let's talk about the .Jaw enforcement issues here. That's the 

real reason we're here, or should be. We put 100,000 -- the 
administration and the Congress working together put 100,000 cops in 
the street to reduce violent crime over the past few· years. Might I 
ask you this, Secretary Summers? What' are some of the most effective 
law enforcement measures that Congress could include in a 
comprehensive tobacco bill? I mean, whatever kind of tobacco bill it 
is, what are some of the most - or some of the best law enforcement 
measures we could put in it? 

MR. SUMMERS: I think the -I'll give a very brief answer and 
then, if I might, ask you to turn to Director Magaw. 

I think the key is to close the distribution chain, and what that 
means is greater licensing upstream, it means requiring state 
licensing at the retail level, it means requiIing that packs of 
'cigarettes that are produced in the United States be marked clearlY as 
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to whether they are for export or not, and it means, mdre generally, 
seeking to emulate the kind of system that we have in place that I 
think has provided for the viable distribution, without excessive 
black market problems, in alcohol for a long time. 

SEN. LEAHY: Just before we go to Mr. Magaw, I want to underscore 
one point you made in there. One of the things we're hearing in the 
tobacco ads is that there's huge federal bureaucracy oflicensing. 
And you spoke of state licensing. In other words, similar to what we 
do today in the liquor stores or package stores in every state, Is 
that correct? 

MR. SUMMERS: That's correct. 

SEN. LEAHY: Thank you. Mr. Magaw? 

MR. MAGAW: In support of what the undersecretary lias said, in 
addition to the closed chain, you don't have a totally closed chain 
here. You have to remember that the farmers with the tobacco, that 
still can be purchased. Bnt if it's - ifthe states do as they have 
said they will do and have done in alcohol, then you really have a 
fuirly well closed chain. 

The two additional things that I believe you need along with the 
closed chain, as we refer to it, is the authority for the secretaIy to 
set and issue regulations, just as you have in the alcohol side, 
because as you move along, there will be things th1lt we weren't able 
to anticipatc today that regulation can take care of, just as it has 
sincc 1935 and the beginning of the alcohol regulations. 

And then the other key thing is appropriate penalties. And I'm 
concerned. that as we look at these, that wc have appropriate penalties 
so that it does cause people to think twice before they violate that 
law. 

SEN. LEAHY: You could certainly do it in a way that would focus 
their attention, would it not, Mr. Magaw? 

MR. MAGAW: That's correct. I think it has to be reasonablc, but 
it doesn't have to be overdone either. It's not overdone in the 
alcohol area. I don't think it will have to be here. 

SEN. LEAHY: You know, is the question, then, enforcement, too? 
We had tobacco companies in the - you know, the billboard that shows 
what they're doing. They talk about - (inaudible) - black market 
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crime and alL But aren't we talking about a time in Canada where 
there was fairly weak tobacco export controls, there weren't many 
officers patrolling the borders, a lot of differences between them and 
U.S. law enforcement? I say this as one who lives an hour's drive 
from the Canadian border. I mean, is that a fair analogy? 

MR. SUMMERS: That is a fair judgment, Senator Leahy. I think 
there are two critical points. One is the one you emphasized, that 
the - Canada did not at that time have the kind of regime in place 
that is contemplated here. 

The second point that I think we have to keep in mind in terms of 
. all these cross-border flows is the size of OUT market relative to the 
size of the Canadian market or that of another country. If 10 percent 
of the cigarettes in America found their way to Canada, that would 
represent 100 percent of Canadian consumption .. 

On the other hand, 10 percent of the cigarettes in Canada found 
their way to America, that would represent 1 percent of American 
consumption, simply because of the difference in size of the two 
countries. 

And so we don't think that the Canadian example - we think the 
Canadian example makes a very powerful point, which is the need to 
have the kind of controls that the chairman just referred to and that 
Director Magaw has been speaking about. But it doesn't in any way 
invalidate our ability to carry out comprehensive legislation. 

If I might just make one more general point in that regard, if 
you look at international experience, iflegislation like that that is 
WIder discussion were to be passed by the Congress, the United States 
would still have tobacco prices that would be in the middle range of 
those which prevail internationally, that in other countries Ui. which 
tobacco companies continue to find it advantageous to produce and sell 
tobacco products, in other countries in which the government is able 
to function collecting revenues from tobacco products, we are not 
talking about moving the United States to any kind of range that is 
internationally without precedent, but rather to the middle of the 
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range of industrialized countries. 

SEN. LEAHY: And Mr. Browning, on the enforcement matten;, you 
agree with what Secretary Summers said? . 

MR.. BROWNING: Senator, I fully agree. In fact, one very 
important point that the deputy secretary made is that there is a very 
significant difference, both in terms ofthe size of our countetpart 
agencies in Canada at the time that this occurred, there were some 
very distinct differences in the way in which they developed their 
regime, and in adilition to that, some very significant differences in 
their law enforcement jurisdiction and authority. We have far more 

legal authority to address these issues, and we are structured very 
differently from Canadian Customs and have far more experience in 
these areas. 

SEN. LEAHY: And Mr. Magaw, do you agree? 

MR.. MAGAW: I do agree, yes, sir. 

SEN. LEAHY: I feel. Mr. Chairman, and I realize time is gone, 
but I think it's possible to work with the members of this committee 
and Treasury and the Department of Justice for good law enforcement 
measures. This is -- when you're talking about the dollar amounts, 
the kind of bulk you're talking about is not like carrying through a 

kilo of heroin or cocaine. You're talking about truckloads of things 
that goon. 

I know that you have been and have developed and are developing 
sensor devices that sniff out tobacco products. There are a lot of 
things that could be done. There's consecutive serial numbers, 
there's origin serial numbers. I mean, if again we're speaking of the 
Canadian border and material coming in, absent the kind of activity 
that "The New York Times" accused some of the tobacco companies of, of 
purposely trying to put extra 5Upply in there to smuggle it back, 
you're really - of the various things that can be smuggled acwss the . 
border, you're talking about something that is somewhat easier to find 
than a lot of the things we have to guard against today. Is that not 

: '. 
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correct, especially among drugs? 

MR. SUMMERS: That is correct. The other thing that I think we 
need to consider is that you have a different dimension here'because 
you're talking, in one case -- I don't mean yoU; but I mean in 
general, we talk about smuggling drugs and put this in the same 
classification. We really ought not to do that llecause drugs are not 
available, and they're being brought in because they're not available. 
You're going to have quality cigarettes, quality tobacco products 
available here. And that's a big difference, a huge difference, as we 
see it. 

Plus the smuggling of tobacco from outside the country in here, 
foreign-made tobacco, has not been a problem, generally, because 
there's no demand for it. 

SEN. LEAHY: Thankyou. 

MR. SUMMERS: The quality of this product is m.uch different. 

SEN. HATCH: Well, let me just say this. We asked the staffs at 
BA1F and Customs if they could identify any specific new tobacco 
control initiatives in the present Fiscal Year 1999 budget or in the 
supplementary agency-specific budgets, whether they could find 

t specific budget justifications submitted to Congress. And they could 
not identify any new - any such new contraband tobacco initiative. 

In contrast, the FDA budget justification contains a whole 
section on tobacco, outlining new spending and new personnel requests. 
Now, it's my understanding that the Bureau of Alcohol, Tobacco and 
Firearms diversion branch. that at that branch. there is not even one 
full-time person assigned to tobacco diversion. And so naturally-
we know that tobacco seizures have gone up 12-fold just since 1995. 

SEN. LEAHY: We've also had in this period of time, Customs 
Service has developed better technology to detect tobacco. That's 
certainly going to discourage tobacco smuggling. It's also going to 
help catch those people who are there. We don't want to compare the 
technology we nrighthavehad 10 or 15 years ago with some of the 
technolOgy we have today, some of the sensing technology I've seen 
being used. It makes it a lot easier to detect these people. 
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SEN. HATCH: But see, I'm talking about just two years ago. 
We've had a 12-fold increase in seizures. 

SEN. LEAHY: well, we've got better equipment. 

SEN. HATCH: Well, maybe, but the point is there's nothing in the 
. budget to provide for further help to really solve the problem of 

contraband, and we have a billion dollan; of contraband today in our 
COWltry. 

Now, I'm JUS! raising these points because they're important. 

MR. SUMMERS: Mr. Chainnan, 1--

SEN. HATCH: Let me go to Senator Kennedy. 

SEN. EDWARD KENNEDY (D-MA): Mr. ChaiIman., I appreciate it. 
We're under - we're trying colleagues here and know that you have 
additional panels, but I'll try and just get into three areas. 

Mr. Summers, many of the factors the analysts such as Feldman and 
Adelman cite to reach the exorbitant projected price increases arc 
really in the control of the tobacco industry, as I understand it. 
Manufacturer level price increases in excess of the cost of them, 
$1.10 per package payment, this is in - the manufacturers can make· 
the judgment. The manufacturers' decisions to pass on 100 pccccnt of 
their litigation costs rather than absorbing some internally, that's a 
decision for them to make. The dramatic increases in marlrups by 
wholesalers, distributors and retail, that's again within their power. 

So if they want to maintain the price of the $3.50-per-pack 
range, it's largely within the tobacco industry's power to do it, 
notwithstanding the statutory fee of even $1.10 a pack, as I 
nnderstand it. Is that fair? 

MR. SUMMERS: I would agree with your understanding on that, 
Senator, and I would - I would agree with your understanding, and I 
would note that tobacco is an oligopoly industry, and in such an 
industry, experience suggests that it is very much the pricing 
decisions made, in particular by larger companies, that have an 
important impact on overall price. 

SEN. KENNEDY: Well, I think that -- I appreciate your response, 
and I think that that's helpful in terms oflooking through the 
analysis that you provide. You could have books five times as large 
as the chairman held up if you looking at all these flexibilities and 
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all these possibilities and these - all these other considerations. 
But as I understand, you were, in your own analysis, making some 
judgments based upon the power of the manufacturer in teIlIlS of what 
was' going to happen and making the best judgment on that matter. 

Let me ask you, as I understand, the Treasury Department's 
analysis concluded that with $1.10 price increase, at the 
manufacturers' level, there would be a reduction in the operating 
profits of the tobacco industry of about 23 percent. In other words, 
the industry would remain highly profitable .. Is that right? 

MR. SUMMERS: That is correct, Senator Kennedy. And that is 
because the comprehensive tobacco legislation is structured so as to 
facilitate the passing on of the industry payments to consumers, which 
in tum serves the public health objective. While there are certainly 
commercial risks facing tobacco companies, as there are many other 
companies, and there are risks in the litigation environment, there 
are a whole set of risks, 'we do not see any reason to expect that the 
pricing impact of this legislation would make it not possible to 
market tobacco products in the United States. 

And indeed, I would emphasize, as I noted to Senator Leahy a 
mOPlent ago, that tobacco is marketed in many countries where the price 
is substantially greater than anything that is envisioned in these 
discussions. 

SEN. KENNEDY: Well, we'll put in the record -- I want to 
continue, and then fn just come back to your last point. As I 
understand, since the entire $ 1.1 O-per-pack paid by the industry is 
intended to be passed on to the consumer, that the only financial 
impact on the companies will be reduced volume of sales: And what 
percent reduction in sales do you project on that? Can you give us -
well, all right. You could just give that to US later. 

MR. SUMMERS: About - a little -- just above 20 percent 
reduction in total sales. 

SEN. KENNEDY: Okay. 
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MR. SUMMERS: I would just clarify one other point, if! could, 
Senator Kennedy. 

SEN. KENNEDY: Right. 

MR.. SUMMERS: The $1.10 figure is areal figure. It's $1.10 in 
1998 dollars. 

SEN. KENNEDY: I understand. 

MR.. SUMMERS: And so, although inflation is very low these days, 
the nwnber would rise a little bit in terms of the price per pack that 
people see. 

SEN. KENNEDY: Now, if you use the same criteria, what would be 
the impact of the tobacco industry's profitability at a $l.SO-per-pack 
increase? 

MR.. SUMMERS: Let me give you an answer in writing. 

SEN. KENNEDY: All right. 

MR. SUMMERS: And it is, I think, important to emphasize that 
these estimates go to operating profits. 

SEN. KENNEDY:" Wel~ can you tell me, do you b~lieve that it will 
bankrupt the industry? 

MR.. SUMMERS: I think it's very unlikely that the pricing impact 
changes in that range would have any decisive impact on the industry's 
overall health, given that the industry has substantial operating cash 
flows, given that the increases are passed on to consumers and given 
also that the industry has very substantial assets outside ofU.8. 
tobacco, which those assets and the fruits of those assets are 
available to meet debt obligations. 

SEN. KENNEDY: Well, I'm just talking about tobacco-related 
. activities, though. I mean, you know, not talking about sort of 

cross-subsidies of these various - just on that -- you know, we had 
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testimony here previously that it would have to get up to just, I . 
think, in tenns of about $4.04 or $4.05 a pack before you'd really see 
the dramatic sort of reduction. We're not even in that range even 
with $1.50. 

MR. SUMMERS: I don't - as I said, I think that the pricing 
impact of the type oflegislation and the broad range of what is under 
discussion in different proposals is unlikely to be decisive. These 
are companies whose bonds carried a risk premium before all of this 
legislation was under discussion, and no doubt will carry a risk in 
the future. But in terms of this legislation tipping the balance, I 
think the pricing impact is very unlikely. 

SEN. KENNEDY: Ijust want to come back t9 a final issue. The 
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Treasury Department, as I understand, has testified that each 10 
cents' increase in the price will deter 270,000 ycuth from taking up 
smoking over the next five years. And based on this, you project the 
administnition's proposed price increase of $1.1 0 per pack will deter 
three million teens from smoking . .As you know, many of us in the 
Senate support a steeper price increase, $1.50 a pack within three 

. years. Using the department's youth smoking reduction foonula, isn't 
a fact that an increase of $1.50 will result in more than a million 
additional teens deterred from smoking over the next five years? 

MR. SUMMERS: That is, going from $1.10 -

SEN. KENNEDY: Yeah. 

MR. SUMMERS: The incremental impact from $1.10 -

SEN. KENNEDY: To $1.50. 

MR. SUMMERS: -to $1.50. We will furnish you a precise 
calculation, but I think your estimate that multiplying 40 cents times 
270,000 per dime, which works very closely, does take you someplace 
just over a million. Yes. 

SEN. KENNEDY: Okay. Finally, Mr. Chairman, I appreciated the 



secretary -- appreciate your testimony here, in any event, and what 
your recommendations are in terms of trying to deal with black 
marketing. I think it's enormously impressive myself, and very 
commendable. 

'J would hope that we could put in the record the real 
international cigarette prices. They've been provided. They show 
that Germany is $3.32, Canada $3.35, $3.50 for France, UK $4.40, 
Denmark $5.10, Norway $6.18. I believe Northern Ireland is up there 
as well, somewhere between the $4.40 - Or Ireland is -- and the 
$5.10. They still are able to make a profit on those. 

MR. SUMMERS: Correct. 

SEN. KENNEDY: I want to thank you very much. It's always a 
pleasure to have - it's been very, very helpful to us, and I 
appreciate all of our witnesses here today. Thank you, Mr .. Chairman. 

SEN. HATCH: Thank you, S~tor Kennedy. 

Senator Feinstein. 

SEN. FEINSTEIN: I thank you, Mr. Chairman. I am not now 
supporting any particular tobacco settlement version. And the reason 
is that I think the street-level concerns are rea11y addressed too 
easily and with not enough relationship to what is actually happening 
on our borders. r asstune we have a closed distribution system now 
with respect to drugs, and yet we can make an arrest in New York City 
of four tons of cocaine brought in across the border. 

The chief of Califomia's Excise Taxes Division told my staff 
that smuggling of cigarettes across the U.S. Califomia border today 
is a major problem and it costs the state an estimated 20 (million 
dollars) to $50 million annually in lost state excise tax revenues. 
The loss in federal excise tax from California alone is estimated to 
be 13 (million dollars) to $30 million annually. 

So what I'm saying is that today, cigarette smuggling at the 
border is already a major problem. According to the chief, the 
smugglers usually purchase less than commercial quantities of 
cigarettes,less than $2,400, or 230 cartons, at duty-free shops at 
the border which have larger quantity limits than airports, with a 
limit of one or two cartons. 
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The cost at the duty-free shops are $8 per carton verstlS $15 in 
regular stores. These cigarettes are then taken to Mexico since they 

are purchased in duty-free stores and cannot be brought back into the 
United States, and smuggled back to the United States for resale. 

The smugglers usually bring the cigarettes across the border in 
smaller lots of several hundred cartons hidden in vehicles, and if 
they're caught, the cigarettes are confiscated and the smuggler often 
goes free, either because they're not prosecuted and often because 
they cannot be prosecuted under the requirements of the Contraband 
Cigarette Act. 

So, Mr. Chairman, as we continue to debate the tobacco 
legislation and the right approach in curbing teen smoking, we must, I 
think, also look at our current ability to control cigarette smuggling 
by toughening the Contraband Cigarette Act or risk facing a larger law 
enforcement problem in the future. 

I think, too, when we combine a reduction in nicotine -through the 
FDA with the per-pack pricing of cigarettes, we indeed have a much 
more complicated problem than anyone here would suggest. 

- '"Additionally, you know, this very committee is going to take 
Section 110 and essentially junk it, which will provide an open exit
entry system all across our Canadian border, all across our Mexican 
border. And I don't know how we're going to have a closed 
distribution system, Mr. Summers. 

This senator. I must say, has no confidence that we can have a 
closed distribution system. We can't do it for drugs. How are we 
going to do it for cigarettes? And you know, once we start to ratchet 
down that nicotine level and we increase the per-pack price, we're 
going to be a smuggler's dream hou.se. How can I, representing 
California, be confident that any of this stuff is going to be stopped 
at the border? 

MR. SUMMERS: Senator Feinstein, let me, if I could, respond very 
briefly, and then ask my colleagues, who have extensive experience, to 
respond. 

First, we do not have a satisfactory attempt to close the 
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distribution chain with respect to smuggling cigarettes across the 
California border today. We do not mark packs for domestic use versus 

export use, we do not have a satisfactory set of controls in place 
with respect to duty-free shoPs. We would not claim to you that there 
is a fully satisfactory process in place. 

Indeed, in my testimony, I suggested that one of the important 
benefits from closing the distribution chain, from the kinds of steps 
that we take, is that the substantial amount of illegal activity that 
takes place with respect to cigarettes today would be curtailed and 
that that would be an offset to any increased activity that would be 
induced. 

I would suggest to you, and my colleagues cm speak to this more 
knowledgeably, that while. I don't minimize the problem, and you and I 
have had a chance to discuss before the very serious problems at Otay 
(sp) Mesa and other places, that the volume-to-value ratio is 
different by several orders ofmagnitudc with respect to cigarettes 
than it is with respect to illegal drugs. 

SEN. FEINSTEIN: No, but Mr. Summers, you said we could have a 
closed distribution system. You said., if I understand your testimony, 
that there won't be a problem. What I'm saying is I don't believe it. 

MR. SUMMERS: rm Conceding that there is a problem now. I'm 
saying that a virtue of a ncw system that cracks down in an 
appropriate way at the duty-free shop level and at some of the other 
·points that you mentioned, would make a very substantial positive 
contribution. 

With respect to the ability to - with respect to the smuggling, 
the first place to control it is by requiring that any pack of 
cigarettes that's made in the United States that leaves the United 
States has to be marked for export and then it's there for all to see 
that it's marked for export and 50 there's a real problem if you re
import. 

The incentive to bring in ~ Americans smoke American cigarettes, 
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and so the incentive to bring in non-American cigarettes is, in the 
judgment of the experts in this area, likely to be quite small. 

But let me ask Director Magaw and -

SEN. FEINSTEIN: May I ask which experts are saying this, tbatif 
we crack down on nicotine, and you've got all these people addicted, 
you crack down on the amount of nicotine in a cigarette, you raise the 

price per pack, and I'm. not - I want to do both - that we don't 
create a market and that the likelihood of cigarettes coming in from 
out of this country is remote? 

I mean, my goodness, what is somebody smoking? 

MR. MAGAW: Well, there's been no indication at all so far that 
the American public, whether it's a teenager or· a senior citizen, has 
any interest in the cigarettes that are produced outside this country. 
The quality is different, the taste is different. And it's anyone's 
guess as to whether they'll develop that or not, Senator. That's a 
guess-tirilate. 

But riglit now, what is being smuggled, for instance, in 
California. a lot of that is coming from North Carolina and other 
places. North Carolina has a very low tax, they don't mark their 
cigarettes at all, it comes all the way across the country. A closed 
system would not allow that to happen. 

When you have a closed system that I as a wholesaler cannot sell 
to you as a retailer unless we're both licensed, ifit comes outside 
that system, it's very easy for us to see that. In terms of the 
borders and that, I'd have to defer to Mr. Browning at Customs for 
that, but what you're having now, we have had an agent in Canada for 
quite a while trying to help with that situation, and have been fairly 
successful with it. But this closed system would just not give them 
the opportunity. If it's not - if it doesn't meet the requirements, 
it's going to stick out like a sore thumb. 

SEN. FEINSTElN: Well, why don't we do something about today, the 
law? I mean, we don't even enforce it. 
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MR BROWNING; Actually, Senator, I think - if! may, Mr, Magaw 
-- I think, as you are aware, over the last several years, we've made 
a very concerted effort along our southern tier to try to increase the 
resources, both from a manpower standpoint and non-intrusive 
technology standpoint. I think one of the points that the chainnan 
raised early on was that there is no specific component within the 
FY99 budget for tobacco smuggling initiatives. In fact, there is $54 
million in the president's budget for non-intrusive inspection 
technology, primarily along our southern tier. 

My sense is, Senator, that based on the fact that cigarettes, 
unlike illicit narcotics, are manufactured legally, and in the process 
of being manufactured legally, there is a paper trail that is created, 
it is my sense that working in cooperation with AlF, utilizing the 
closed distribution system, we should have a much better means of 
identifying anomalies in the movement of U.s.-manufactured cigarettes 
across the border and back in. , ' 

Senator, I can point to at least two instances in which we have 
had significant seizures of U.S. cigarettes exported out of the 
country, exported back in. In one case, we were able to sec the 
cigarettes valued at about SI.I million, but we were only able to do 
it because we recognized that missing from the cigarette package was 
the surgeon general's warning. 

AI; the deputy secretary has indicated. when those cigarettes are 
marked for export only, our chances ofidentifying a product that is 
reentering the U.S. illegally will be much better increased. I don't 
think you can ever stop all leakage, Senator. But my sense is that a 
process and an approach can be developed that will allow us to do a 
more effective job at addressing this issue. 

MR MAGAW: Senator, if! could make--

SEN. FEINSTEIN: I'll tell you, I coUld just see this stuff 
coming through in the line release program, boom, boom,boom, I mean, 

I just think we're overly naive when it comes to --

MR. MAGAW: You asked us, Senator, about the enforcement today. 
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Vve at ATF and the federal authorities don't have any authority over 
the chain of distribution. Once it leaves the manufacturer, there is 
no control over it today. 

But we still do enfurcement. We usually -- or constantly have 
about 50 fairly large cases going on within ATF and virtually hundreds 
within the state. Because of the jurisdiction, because of the 
manpower and because of tile states wanting to do the alcohol and the 
tobacco themselves, we give them intelligence, in fact,just with New 
York and other states just a short few days ago, where large seizures 
were made by tile state authorities. 

We try to do the intelligence work where it's being tracked down 
the line and give it to those local authorities so that they can 
enforce the laws that they have within the states. 

So we're trying band-aid solutions right now in order to try to 
be helpful. 

SEN. FEINSTEIN: Thank you. I don't want to take any more time, 
Mr. Chainnan. I mean, I -- this is a huge problem. 

. MR. SUMMERS: In could just make one more point very quickly. 
I think this is a very - I think it is a critical issue, and we have 
to work on it 

You made reference, Senator, to the question of low nicotine. I 
think it should be understood that the focus of this legislation, as 
we envision it, is on reducing youth smoking. We do not intend to 
make it - to try to make it difficult or impossible for the 40 to 50 
million adults who are now smokers to obtain cigarettes through any 
kind oflow-nicotine requirement And so there would not be an effect 
of that kind, creating an inducement-

SEN. FEINSTEIN: Well, are you saying the adntiUistration, then, 
does not support tile FDA over time reducing nicotine in cigarettes, or 
regulating the contents of cigarettes? 

MR. SUMMERS: The administration does support FDA regs - we're 
getting out of the Trea.sury's area so rm going to speak slightly 
generally and give you a more detailed answer in writing. 
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The administration does support FOA regulation of cigarettes in 
the health -- obviously, in the interest of public health. But it is 
not our intention to use that FDA regulation as a tool for denying 
cigarettes to adult smokers. 

SEN. HATCH: Well, let me just build -- and then I want to go to 
Senator Durbin - building on Senator Feinstein's concerns, fd like 
to just point out that it would not be hard for organized crime, or 
even disorganized crime, to make substantial profits from tobacco 
contraband with very little effort 

For instance, to supply five percent oithe U.S. market, a 
smuggler would only need·to bring in four and a half trailer tnu;ks a 
day into the United States. And that operation alone would yield an 
annual profit of$1 billion. 

And you sec, I think what we're getting to is, other than the 
FOA, whic1). the Commerce bill seems to give enfoo;em.ent power to, and 
they have no real enforcement facilities to do it, the administration 
has absolutely no enforcement program because there's nothing in the 
budget for it. And ATF only has one person. assigned. So you can see 
why this is a matter of great concern to us. rmjust raising this 
and -- go ahead, Mr. Summers. 

MR. SUMMERS: Mr. Chairman. I think you're right with respect to 
your concern, and I think that we all agree that any legislation in 
this area will require as a concomitant, a substantial increase in our 
enforcement effort, which will mean -

SEN. HATCH: But there's nothing there now, and I might add that 
the enforcement under the Commerce bill seems to come from FDA, which 
is, I think, totally unqualified to handle the enforcement. 

Now, in some ways, on the drug aspect, they may have some 
qualifications, but not what we're talking about here today. 

We've got to go to Senator Durbin. 

SEN. LEAHY: Well, I just want to add on that point, though, I. 
mean. you talk about there's no enforcement One, there is 
enforcement There's a lot of people on the border already. There's 
a lot of technical things that have been done. 

SEN. HATCH: Not on this issue, there isn't. 
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SEN. LEAHY: On tobacco smuggling. They check fur tobacco 
smugglers on the border between Vermont and Canada, I know, all the 
time. 

But also, let's not put the cart befure the horse. We haven't 
passed any tobacco legislation. You keep talking about what kind of 
enfurcement there's going to be ifwe have this toba.eco legislation. 
So far, Congress hasn't passed any toba.eco legislation. And I cannot 
believe that as part of the pa.ekage ifwe ever do pass toba.eco 
legislation, there'd be (may mean he can't believe there wouldn't be) 
a strong enforcement component in it. 

SEN. HATCH: Well. that's a good point, but we're talking about 
the only bill on the floor right now, and that's the Commerce bill. 
And we want to at least point out that there are many deficiencies 
there. 

Senator Durbin. 

SEN. RlCHAR DURBIN (D-IL): Thank you, Mr. Chairman. I think 
everyone's come to appreciate what being toward the end of the panel 
means. You are the last to ask questions and you get the worst camera 
angles. 

(Laughter.) 

SEN. LEAHY: Senator Durbin, would you like to take my seat? 
rll sit over th~ . 

(Laughter.) 

SEN. LEAHY: I'm serious. 

SEN. DURBIN: No, I have a passion for anonymity. (Laughter.) 

Let me just say on the question of nicotine content, from the 
start, I believe the administration has been sensitive to the fact 
that we do have 50 million people who are addicted at some level or 
another to nicotine. And the thought that we would either 
dramatically reduce or eliminate nicotine from cigarettes is not in 
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the cards, 

At this point, we have to accept the reality that this is going 
to take some time before America's smoking rate starts to decline, not 
just because of the smuggling problem -- and 1 think Senator Feinstein 
is right; if there was a precipitous decline in nicotine content, it 
would invite that smuggling - but also because it's, first, 
politically unpopular, and (second), physically impossible to achieve, 
No one has ever set this out as a goal nor should we accept this as a 
premise for any tobacco legislation. I believe the FDA should have 
juris4i,ction. I think it's one of the few federal agencies that has 
shown real courage when it comes to the health side of this issue. 

If anybody on this panel has a better suggestion of another 
agency to take over enforcement, rUlisten to it. But to this date, 
the FDA has been showing real leadership in the -- in light of the 
determined resistance from the tobacco industry. 

But I want to go after '?lie element here. When we start talking 
about smuggling and organized crime, I want to ask Mr. Summers, 
Secretary Summers. is it not true that there is ample evidence that 
the wholesale smuggling in the past has not been at the behest as much 
of organized crime as of the tobacco industry itself? Haven't tobacco 
companies, even before we put in place the licensing that we've been 
talking about, been shown to have been complicitous in some of the 

, smuggling efforts between the United States and Canada and the United 
States and Europe? 

MR. SUMMERS: I think it would be fair to say that in some 

instances, there was complicity, yes. 

SEN. DURBlN: Let's use as an example the Canadian case. And 
this comes from the Campaign for Tobacco-Free Kids. I give 
attribution to a group that I worl:: with all the time. In Canada, over 
90 percent of the contraband market was comprised of cigarettes 
manufactured in Canada, exported to the United States to avoid higher 
Canadian taxes, then smuggled back into Canada.. After the tax 
increased. Canadian tobacco companies exported unprecedented 
quantities of cigarettes into border areas of the United States, 
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knowing they'd be illegally smuggled back into Canada 

They also changed how they shipped them to make them harder to 
trace, changed how they packaged them to make them harder to identify. 
Oncc the industry was successful in getting taxes lowered in Canada, 
Canadian tobacco exports fell again. 

There are other illustrations here of this smuggling activity 
into Europe and other places, and I think you've said in your 
testimony, ifl'm not mistaken, that once we put in place a licensing 
system. it is clear that no large-scale smuggling could occur without 
the manufacturers' knowledge. Is that not true? 

MR. SUM:MERS: Senator, I would very much agree with you. There 
is no way in our judgment that substantial smuggling of the tobacco 
products that Americans appear to want to consume, American tobacco 
products, could possibly take pl~e without the complicity of those 
who were involved in the industry. And as long as those who are 
involved in the industry are constructive in resisting black m:ukets 
or are inducted to be constructive by the threat of penalties, it is 
very difficult to see how you could have smuggling on any kind of a 
substantial seale. 

That doesn't mean you wouldn't have an occasional instance of a 
tobacco equivalent of moonshine, but the overall control, I think, is 
vel)' much within the capacity of the industry to influence, and I 
think it is fair to say that at· some points in the past, there is at / 
least good reason to think that the industry has not been fully 
sharing the law enforcement's objective of minimizing the extent of 
smuggling and diversion in tobacco products. 

SEN. DURBIN: And so we have evidence that smuggling in the past. 
in the Canadian example and others, has been at least with some 
knowledge of the tobacco companies and some complicity by at least 

some of their employees. I mean, I think that is a fair statement to 
make. . 

MR. SUMMERS: Yes. 
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SEN. DURBIN: We know now that if we \n-e going to have any kind 
of effective effort at enforcement to reduce smuggling in the future, 
it will take the cooperation of tobacco companies, which frankly have 
walked away from the table, said that the Commerce Committee bilI is 
unacceptable, and they've decided to exercise, I suppose, in their own 
mind their right to veto legislation, which I don't believe they have. 

Now, I understand this, I think most people do here today, that 
this is not a trustworthy group. And ifwe are relying on the good 
faith and good intentions of the tobacco industIy, we're bound to be 
disappointed. That's why I think we have to build into the law, as 
the Commerce Committee does, licensing requirements and penalties to 
be paid if there is evidence of smuggling. 

And I think what the secretary has said here in testimony is that 
with the cooperation of the tobacco companies, either voluntarily or 
involuntarily, that we have some chance to control this problem. But 
to throw up our arms and say we have to walk away from this problem 
for fear that there may be smuggling is very short-sighted. I thank 
you for your testimony today. 

SEN. HATCH: Well, thank you, Senator. 

Let me just say this, Senator Lealry. I just have a couple 
comments to. make. Before our Treasury witnesses leave, let me just 
make a couple of points that 1 think. are importj.\D.t. 

I earnestly want to work with the administration to resolve these 
problems. There's no question about it. And 1 believe I speak for 
most, ifnot all members of the committee in saying that it's 
abundantly clear that price is an important factor in whether 
increased tobacco contraband is going to occur. 

Secretary Rubin is aware that I have attempted to get detailed 
infoanation on how the Treasury made its estimates. And I appreciate 
very much the efforts of Treasury officials and White House staff to 
brief my staff on this, but I think it's fair to say that that table 
that we had up here, provided in response to my written request for a 
Treasury model, is very scant on detail. 

-... 
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So that's why rve asked yoJ to give us more than that. This 
table is pathetic, really. I've learned to not use the word pitiful 
anymore, but --

(Laughter.) 

SEN. HATCH: -- if that is the extent ofa Treasury model for a 
calculation which could have such a profourrd impact on America, on our 
economy and on each of our citizens, then I think we ought to just 
wrap up this exercise right now because I think it would be an 
exercise in futility if that's all we have. 

NOW, concerns have been raised, and I believe valid concerns, 
about the assumptions underlying Treasury's calculations and 
assumptions. And in sum, there appear to be some g1aring 
discrepancies here. And I think it's incunrbent upon us in Congress to 
pursue this and get to the bottom. 

Now, I'djust like to point out that there are -- just £0, my 
colleagues on the committee, there are 230 companies around the world 
who manufacture tobacco products and cigarettes who have absolutely no 
affiliation with the U.S. manufacturers. I showed this contraband 
package of Chinese cigarettes. One ofthe problems is that there are 
all kinds of gives and takes here. If you reduce the nicotine 
content, then people are going to want to buy the contraband, which 
has no standards at all. And so you lend even more support to the 
racketeers and criminals and- Mafia I\lld everybody else to get into the 
business. 

So what we're talking about here today is pretty dam important. 
The president uses the tobacco, quote, "proceeds," unquote, in his 

Fiscal Year 99 budget for other programs. My point is why not law 
enforcement? And why doesn't he have something in there on law 
enforcement? Then all of this, you know, does make me wonder who's 
watching the store over there at Treasury, because rve been over at 
the Finance Committee's hearings on the IRS, where we're hearing story 
after story of innocent Americans who have been wrongfully P\lJ:SUed and 
wrongfully treated by overzealous IRS agents. 

Now, maybc some of these people ought to be assigned to this, 
where they can really get their teeth into somc people who desel"Ve it. 

(Laughter.) 

SEN. HATCH: And my point is that it's nice to talk about - I 
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think $3.53 is a/pretty high price, but on the !)!h"'r hand, if! 
thought I could get away with it, I'd charge I 0 bucks a pack if it 
wouldn't create contraband, wouldn't create a black market. And 
uufortunately, we're reaching a point where if the Wall Street 
analystS are correct, and we'll have to hear what they have to say, we 
may have a situation where not only are you going to be able to run, 
DiTector Magaw and Mr. Browning, but we're going to have a big, big 
problem on our hands. 

So thcse pricing considerations are very, very important. And 
you just -- and in order to really accomplish something, it's coming 
home to me, we need to have these companies on the hook. They need to 
be part of the settlement. That's why the attorneys general 
agreement, in my opinion, was a monumental achievement of something we 
ought to try to model or emulate instead of just piling on and getting 
a situation where we have a big black market, racketeering and all the 
rest, murders and everything else, and in the end., the American people 
are going to have even lower quality cigarettes than we have now. 

Well, enough said. But these are concerns I have. But having 
said that, I intend to work with the administration, with you, MT. 
Summers, as I always have, to try and get this done right and get it 
done where we do the very best we can to solve all these problems. 
And I hope our colleagues -- I think our colleagues on the committee 
will also try to do the same. 

Senator Leahy, I didn't mean to take --

SEN. LEAHY: No. Aside from any type of questions of advertising 
or anything else like that. if the question is, do we need the 
companies to agree to obeying the laws against smuggling and black 
marketing and everything like that, I could care less whether they 
agree to it or not because rYe heam their statements in the past, . 
many of which we discount quickly because they now tell us they didn't 
tell the truth. 

But that's not the issue. I mean, that's sort of like saying to 
people, will you agree not to break into a warehouse, all the people 
in this area? If you all agree to that, we won't bother to lock the 
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I doors, we won't bother to put lights 011 and we won't have any police 
officers. The fact of the matter is we don't ask agreeme!1t on that. 
We lock the doors and we have the police stand by. 

J have to assmne that most people want to obey the law. I also, 
having spent almost nine years in law enforcement myself, I know that 
it helps to have good, strong, effective law enforcement there. 

In the tobacco legislation that's on the floor now from the 
ColIlIIlerce ColIlIIlittee, it does have a title on tobacco smuggling. It 
requires tobacco manufacturers to print serial numbers and the 
country-of-final-destination label on all their products. r would 
have to assume that that would be helpful on the questioll of 
smuggling, and I see by the nods of our panel that they agree also. 
It provides for stricter tobacco export permits and bonding 
requirements. And rm sure that we could think of some other things 
that could be added. I mean, we're talking about legislation that's 
now moving its way through the Congress. 

I have a great deal of confidellce in the three witnesses here 
before us today, Mr. Chairman, and I think they've come up with eve!1 
more suggestions. But we can label, we can number, we can bond, and 
we can use technology that has improved enotmously on being able to 
catch smugglers. . 

So I would not want to see - and I know this is not the 
/ cbaimJ.an's suggestian, but I would not want to see legislation get 

diverted because we fear our ability to stop smugglers. I'm convinced 
we can do it. I know we can do it. I know we would certainly - I'm 
thinking of the Canadian e!1d - we'd get cooperation from the 

Canadians, as we do today on a whole lot of issues, including some 
that we would not discuss here in an open session. 

SEN. HATCH: Thank you, Senator Leahy. 

I want to thank you, Mr. SUIIlIIlers and Mr. Magaw and Mr. Browning, 
for being with us. And I know it's been a pain for you to be here, 
having traveled back so quickly and so forth. You go allover the 
world and represent us well, and we appreciate your attempts to help 
us herc today. 
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MR. SUMMERS: Thank yOU. 

SEN. HATCH: And hopefully, we can get this done. 

MR. SUMMERS: Thank you very much, Mr. Chainnan. And I know I 
speak for all my colleagues in the administration in appreciating your 
very great emphasis on a constructive, cooperative approach to getting 
this done, which I think is so very important. And I think working 
together, a nation that can accomplish what this nation has 
accomplished in so many spheres can find a way to do this while the 
controlling contraband problem, but I think there is no question that 
it will take l"esources and careful thought, and I think there's no 
question that it will take a belt and suspenders approach that 
involves controls at several levels. 

We look forward to working with you and other men;1bers of your 
committee on this issue and on the many other difficult issues that 
are necessary to achieve what I think we agree is a very compelling 
end, the substantial reduction in the scourge of youth smoking. 

SEN . HATCH: Well, thank you for that statement. 

MR. SUMMERS: Thank you very mucli for having me. 

SEN. HATCH: We're in total agreement, and we're going to do 
everything we can to work with you and help get tbis done and work 
with Senator McCain or anybody else, for that mattCl". and try and get 
this done right. But we've got to find some way that we stop people 
from piling on in ways that actually are counterproductive rathCl" than 

. productive. 

And I think the administration can playa significant -- the most 
significant role in this. So I hope that we can work together. 

MR. SUMMERS: We'll be looking for win-win solutions. 

SEN. HATCH: Thanks so much for coming. 

MR. SUMMERS: Thank you very much. 
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SEN. HATCH; Thanks for being here. 

Now, we're going to calion those on panel 2 now, and I 
appreciate each of your cooperation in bearing withus. Scheduling of 
this hearing has not been easy. 

In particular, I want to note that Mr. Martelle missed his 
anniversary yesterday, so the committee offers its apology to Mm. 
Martelle. 

We also want to thank Mr. Adelman, who was able to appear on a 
very, very short notice. 

So our three witnesses, in this order -- if we could have order 
-- (pounds gavel). Thank you. 

(pause.) 

SEN. HATCH: Okay, our witnesses will be in this order. John 
Hough, who is senior assistant attorney general of the state of 
Washington; David Sweanor, the senior legal counsel of the Non-Smokers 
Rights Association of Ottawa, Ontario, Canada; Ron Martelle, the 
fonner mayor of Cornwall, Ontario, Canada; and David Adelman. the 
financial analyst for Morgan Stanley Dean Witter in New York. 

So, Mr. Hough, we'll begin with you. We'll go to you, Mr. 
Sweanor, then, and to Mr. Martelle. We welcome you from Canada and 
hope you're enjoying yourself in your country. We always enjoy 
ourselves in yours. Arid Mr. Adelman, we're grateful to have you here 
as well. Mr. Hough. 

~043 



NLWJC - Kagan 
DPC - Box 053 - Folder-OIl 

Tobacco-Settlement: Talking Points 
[1] 



" 

,.1" • 

Q. 

A. 

Tobacco Q&A 
January 14, 1999 

What steps is the Administration considering to protect farmers from the negative 
impact of an increase in tobacco taxes? 

The Administration remains committed to protecting tobacco farmers and their 
communities, and strongly supports on-going efforts by state, farmer, and industry 
representatives to provide resources and purchase commitments to tobacco farmers. 
Farmers who never marketed cigarettes to children and worked hard to sell a legal crop 
should be protected. The Administration looks forward to working with all parties as this 
process continues, including Members of Congress, to ensure the financial well-being of 
tobacco farmers, their families, and their communities. 
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TobaccoQ&A 

January 15, 1999 

Q: Is the Administration proposing to raise the price of a pack of cigarettes by 55 cents, 
as reported in several newspapers? 

A: Yes -- the Administration will propose to increase the federal excise tax on cigarettes by 
55 cents. In addition, we will propose to accelerate already enacted excise tax increases 
to FY 2000. All proceeds from these proposals would go to reimbursing the government 
for the direct health care costs it incurs as a result of tobacco smoking. 

Q: The New York Times reported today that the Administration will use a tobacco tax 
to fund a wide variety of social programs in this year's budget. Is that accurate? 

A: Absolutely not. Every cent of the tobacco tax will pay for health care costs that the 
federal government incurs each year as a result of tobacco smoking. Specifically, all this 
money will fund the costs that the Department of Defense, the Veterans Administration, 
the Federal Employee Health Benefits Plan, and the Indian Health Service incur each year 
to treat tobacco-related disease. We learned from the experience oflast year, and we 
made sure that every penny of this money is tied to tobacco-related health costs, 

Q: But won't that free up other money in your budget to pay for the Administration's 
social programs? After aU, money is fungible? 

A: The simple point is this: if Congress passes the Administration's proposal, the tobacco 
companies will pay for the costs that the federal government incurs as a result of smoking. 
By contrast, if Congress fails to pass this proposal, the taxpayers will pay for those costs. 
What our budget proposal does is to shift the costs of tobacco from every taxpayer in the 
country to the tobacco companies. That's exactly what the state tobacco suits did, and 
that's what our budget does as well. 

Q: How did you arrive at the figure of 55 cents a pack? 

A: This is the figure that will allow us to meet the President's goals for reducing youth 
smoking. It is essentially last year's proposal ($.62-$1.10) adjusted for the fact that the 
state settlements have already produced an increase in the price of tobacco products 
(around $.40). 
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Q: What will the budget do with respect to federal recoupment of money from the state 
tobacco settlements? 

A: As several newspapers have reported, the Administration does not budget any monies 
from recoupment in FY 2000 (the first year of the budget), but does assume recoupment 
of some state settlement monies in the out years. This is designed to give us a year to do 
what the President has long said he wants: work with Congress and the states to reach an 
agreement, in the context of tobacco legislation, on the appropriate uses of this money. 
As we have said many times, we have an obligation under federal Medicaid law to recoup 
part of the state settlements and we will take appropriate administrative action to do so. 
But because we hope to reach an agreement this year with the states aRa Gengres( on 
resolving these federal claims, we did not want to book and spend these monies in the first 
year of the budget. 

[Note: If you are not completely sure you understand the recoupment issue, you should 
refer all questions to Jack, Bruce, or Elena.] 

Q: How do you intend to spend the recoupment monies that the Administration is 
budgeting in FY 2001 and later years? 

A: The budget will not say how these monies will be spent. Remember that the budget begins 
to book this money only in 2001, so there's no immediate need to designate this money to 
particular purposes. Instead, we will wait to see if we can reach agreement on this 
question with the states and Congress As we have said many times, we hope to reach an 
agreement this year waiving our clai to state money in exchange for a commitment by 
the states to use tobacco money for ecified activities including public health and 
children's programs. We expect fu re budgets to reflect this agreement. 

PRESERVATION PHOTOCOPY 



Tobacco Q&A 
January 14, 1999 

Q: Is the Wall Street Journal correct in reporting today that the Administration will 
propose to raise the price of a pack of cigarettes by 55 cents? 

A: The Journal report is generally accurate with respect to the Administration's proposals to 
raise the price of cigarettes and thereby reduce youth smoking. As the Administration's 
budget will show, all proceeds from this price increase would go to reimbursing the 
government for the direct health care costs it incurs as a result of tobacco smoking. 

Q: Is the Wall Street Journal accurate in reporting that the Administration's budget 
assumes recoupment of some state settlement monies in FY 2001 and afterward, but 
not in FY 2000 (the first year of the budget)? 

A: The Administration has long said that it has an obligation under federal law to recoup a 
portion of the state settlements. We also have said, however, that we are open to working 
with Congress and the states to resolve these valid federal claims in"the context of tobacco 
legislation. The budget is consistent with this longstanding position: it makes clear that 
the federal government has a rightful claim to a portion of the state settlements, but also 
gives everyone some time to see if these claims can be resolved in a mutually acceptable 
fashion as part of a bill to reduce youth smoking. 

Q: What does the Administration think of the information reported in this weekend's 
New York Times that some states are considering spending tobacco settlement funds 
on non-health items, such as roads and tax cuts? And is the Administration going to 
claim a share of the recent tobacco state settlement? 

A: The President has always said that tobacco settlement funds should be spent to promote 
public health and assist children. Under current law, the federal government is obligated 
to recoup a portion of these tobacco recoveries, and the Administration will proceed in 
accord with that statutory obligation. The President, however, has made clear that he is 
open to working with the states to enact tobacco legislation that, among other things, 
resolves these federal claims in exchange for a commitment by the states to use tobacco 
money for specified activities including public health and children's programs. 
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TobaccoQ&A 

January 20, 1999 

Q: What did the President announce last night? 
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A: The President announced that the Justice Department is preparing a litigation plan to take 
the tobacco companies to court for smoking-related federal health care costs. The Justice 
Department, after studying this matter for several months, has determined that the tobacco 
companies' potential liability is massive and that there are appropriate bases for recovery, 
and the Justice Departinent is putting together a task force to make decisions on the best 
way to bring litigation. 

Q: What claims wiD the suit assert? What damages will it seek? Will there be more 
than one suit? 

A: These are matters for the Justice Department's task force to determine. The Justice 
Department has noted two possible theories on which to proceed: the Medical Care 
Recovery Act and the Medicare Secondary Payer Act. And possible costs to be recovered 
include those under Medicare, the Federal Employee Health Benefits program, military 
and veterans benefits, and the Indian Health Service. But these are all matters that will be 
evaluated and decided on by the Task Force, and in general we will not be discussing our 
litigation strategy in public. 

Q: When will the suit be brought? 

A: This is a matter for the Justice Department's task force to determine. Litigation will be 
brought when the Justice Department is fully prepared to do so. 

Q: Hasn't the Justice Department been looking at this for a long time? Why did it 
suddenly reach this decision? 

A: The Justice Department has been reviewing this matter since the collapse of tobacco 
legislation last summer. After careful consideration, the Justice Department concluded 
that there were viable grounds to recover tobacco-related health care costs from the 
comparues. 

Q: Did the President direct the Attorney General to bring this suit? 

A: No. The Justice Department made this decision, based on its analysis of the relevant legal 
questions. The President of course supports the Attorney General's determination. 

Q: Did the White House talk to the Justice Department about bringing the suit? 



, A: The Justice Department did keep the White House apprised of its analysis, and White 
House lawyers asked questions and offered views as appropriate. It was always clear that 
any decision to proceed with tobacco litigation would be made by the Attorney General. 

Q: But did the White House lawyers try to persuade the Justice Department to bring 
the suit? 

A: All the lawyers -- both from the Justice Department and from the White House -- were 
trying to understand and analyze the issues involved as completely as possible. The White 
House lawyers always understood that this would be the Attorney General's decision. 

Q: Who will be handling this litigation in the Justice Department? 

A: The litigation will be run out of the civil division, although other units of the Justice 
Department may also playa role in particular aspects of the litigation. 

Q: How does this litigation relate to the federal government's claim for recoupment of a 
portion ofthe states' settlement money? 

A: . There is no connection at all between the two things. The task force will be evaluating 
claims against the tobacco companies, IlQ1 the states. Issues concerning recoupment of the 
state settlements are entirely separate and distinct. 

Q: Why is the President suing the tobacco companies llillI. asking for a tax increase to 
reimburse the federal government for the costs of tobacco-related disease. Isn't this 
double-dipping? 

A: First, the tax increase will reimburse the government only for the non-Medicare costs of 
tobacco-related disease in the future. It would not reimburse the government for 
Medicare costs or for ~ past costs. Second and more important, these are different and 
independent actions. The Justice Department made a legal decision to proceed against the 
tobacco companies on the basis of its analysis of the companies' potential liability. By 
contrast, the decision to seek a tax increase was a public health decision made by the 
White House. 
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Tobacco Q&A 
November 16, 1998 

Q: What will the President say in his tobacco statement today? 

A: Today, President Clinton will declare that the proposed state tobacco settlement is a step 
in the right direction and calIon Congress to finish the job. The President will praise the 
state Attorneys General for their perseverance in this fight to hold the tobacco industry 
accountable for targeting children and announce that enacting national tobacco legislation 
to finish the job will be one of his top priorities in the next Congress. The President also 
will underscore the Administration's strong commitment to the FDA tobacco rule, noting 
that the Solicitor General has decided to seek the Supreme Court's review of the Fourth 
Circuit's latest decision. 

Q: But how can the President praise this proposed settlement? . Doesn't it fall far short 
ofthe McCain bill the President endorsed? Isn't it even a step backwards from the 
proposed settlement from June 20th of last year? 

A: The President will say the proposed state settlement is a step in the right direction and call 
on Congress to finish the job. This settlement will in effect put in place the state part of 
the McCain bill, which provided states with $196 billion over 25 years to settle their 
lawsuits. (Of course, the final amount contained in this settlement will depend on how 
many states sign onto the deal -- states have until Friday to decide.) The proposed state 
settlement also contains some but not all of the advertising and marketing restrictions 
contained in the McCain bill and the FDA rule. 

Q: So will the President include in his budget the parts of the McCain bill left out of 
this settlement? 

A: It is completely premature to speculate on what the President will include in his budget. 
We have not yet reviewed the details of the proposed state settlement and until we know 
how many states will opt into it, we will not know whether it will apply nationwide. 

Q: Is if safe to assume the President will include a significant cigarette tax in his 
budget, as reported in last week's Wall Street Journal? 

A: Absolutely no decisions have been made about what, if anything, the President's budget 
will include on tobacco. Staff members are in the process of considering many options, 
and have made no recommendations of any kind to the President. Of course, the President 
will continue to press for strong legislation to reduce youth smoking, but it's too early to 
say what his budget will include or what specific tobacco control policies he will call for. 
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Q: The President noted that the Department of Justice will be appealing the FDA case 
to the Supreme Court. Isn't the Administration unlikely to prevail and doesn't that 
mean that the only hope you have for FDA jurisdiction over tobacco is legislation? 

A: We believe the Food and Drug Administration has the authority to promulgate the tobacco 
rule without additional authority from Congress. However, if the leadership in Congress 
would act responsibly, it would enact bipartisan comprehensive tobacco legislation to 
confirm the FDA's authority and take this matter out of the courtroom. 

Q: When will the Department of Justice file its appeal? 

A: These matters will be determined by the Office of the Solicitor General, and any further 
questions on this matter should be directed to the Justice Department 

Q: Would you support an FDA-only bill? 

A: We would not rule it out. However, a significant reduCtion in youth smoking will take 
actions on many fronts, including a price increase and public health efforts such as 
research and cessation, as well as the advertising and access restrictions in the FDA rule. 

Q: If the advertising restrictions from the proposed state settlement are put in place, 
why do you need FDA jurisdiction? 

A: Nicotine is a powerful and addictive drug, and for the sake of public health the Food and 
Drug Administration should be able to treat it as it does other drugs. In addition, the 
proposed state settlement allows the tobacco industry to continue many forms of 
advertising that appeal to children that would be restricted in the FDA rule. 

Q: We've seen little evidence over the last few months that tobacco remained at the top 
of the President's agenda. Why the change of heart today? 

A: The President's commitment to reducing teen smoking has been steadfast. Remember, he 
took on this battle in 1995, long before it became fashionable, when he announced the 
proposed FDA tobacco rule. This year, after a minority of the Senate led by the 
Republican leadership and $40 million in industry attack ads thwarted his efforts to enact 
comprehensive tobacco legislation, the President took executive action to track and make 
more public the tobacco industry's efforts to target our children and he supported a 
California ballot initiative to reduce youth smoking in that state. He also repeatedly 
criticized the Congress for not passing comprehensive legislation to reduce youth 
smoking. The new proposed settlement is merely bringing renewed attention to his views. 
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Q. What California tobacco initiative did the President support? 

A, The California initiative does what Congress failed to do, which is take significant steps to 
reduce youth smoking, By raising the price of cigarettes by 50 cents per pack, the ballot 
initiative will reduce youth smoking in California and fund critical public health and 
prevention programs such as counteradvertising and smoking cessation, as well as child 
care and early childhood development programs, The Administration strongly supported 
this initiative; the First Lady and the Vice President campaigned for it in California, 
However, if we hope to reduce youth smoking substantially in all 50 states, Congress must 
pass national legislation, 

Q: What executive actions on tobacco has the President taken since May? 

A: As the President continued to push for legislation, he moved forward to reduce teen 
smoking through executive action: 

• On June 22nd, the President called on HHS to collect more accurate information 
on teen tobacco use, including information on tobacco use by brand, so that 
parents will know which companies are marketing products to their children and 
that public health officials can use this information to reduce tobacco use among 
youth, 

• On July 17th the President directed HHS to coordinate a public health review of 
the recently-released tobacco industry documents and to develop a plan to make 
the documents more accessible to the public and to analyze them to gain critical 
public health information, He also announced that the Department of Justice will 
file a brief in trial court supporting the State of Minnesota's motion to unseal an 
industry-created index to the documents, 

- 3 -



Additional Tobacco Q&A 
November 11, 1998 

Q: Will the President propose to increase cigarette taxes, as reported in today's Wall 
Street Journal? 

A: Absolutely no decisions have been made about what, if anything, the President's budget 
will include on tobacco. Staff members are in the process of considering many options, 
and have made no recommendations of any kind to the President. Of course, the President 
will continue to take action to reduce youth smoking, but it's too early to say what his 
budget will include or what specific tobacco control policies he will call for. 

Q: If the states settle their tobacco cases for $200 billion, will the Administration 
propose something smaller than the per-pack price increase called for in last year's 
budget? 

A: It is completely premature to speculate on what the President will include in his budget, or 
on how the settlement will affect the President's proposals. We have not even seen the 
state settlement yet, and we certainly do not know how many states will opt into it or how 
large it will be. 



TobaccoQ&A 
September 8, 1998 

Q. What are your views on the article in this week's Journal of the American Medical 
Association which indicates that declining rates of adult smoking slowed, and teen 
smoking rates rose, in California between 1993 and 1996? 

A. The rising rates of teen smoking in California between 1993 and 1996 once again 
demonstrate the need for comprehensive bipartisan tobacco legislation to reduce youth 
smoking. Clearly, a national effort is needed to counter the increased industry spending 
that the researchers believe is responsible for this rise in teen smoking. 

[Background: The lAMA article found that in California between 1989 and 1993, adult smoking 
rates declined over 50% faster than in previous years. However, between 1993 and 1996, the 
decline slowed to only 34% of that rate. While teen smoking remained stable between 1989 and 
1993, it increased 26.3% between 1993 and 1996, to 12% of teens. The authors expect teen 
smoking rates to continue to rise through 1999. They attribute these trends to decreased state 
spending on tobacco control efforts, and increased industry spending on advertising.] 
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Tobacco Q&A 
July l4, 1998 

Q. Is it true, as reported in USA Today. that you are planning to file suit against the 
tobacco companies to recover billions of dollars in federal bealth care costs related 
to smoking? 

A. First and foremost, we will continue to push Congress to enact comprehensive bipartisan 
legislation that will significantly reduce youth smoking. Of course, if Congress fails to 
act, we are going to consider all of our options. This includes exploring what we can do 
to reduce teen smoking by executive action, as well as a variety of other activities, which 
mayor may not include bringing suit. 

Q: But if tbe state attorneys general settle with the companies, won't that take the wind 
out of the sails of a Congressional bill? 

A: Further action by the states can only increase pressure on Congress to do its part and help 
us finish the job -- by reaffirming FDA's full authority over tobacco products, imposing 
surcharges on tobacco companies that keep marketing cigarettes to young people, and 
launching a nationwide counteradvertising to warn young people not to smoke. We're 
going to keep working to build upon bipartisan support for these measures, and keep the 
pressure on Congress to pass a strong bipartisan bill this year. So long as 3000 young 
people start smoking every day, we're Dot letting Congress off the hook. 

/ 



Talking Points 

• I strongly urge you to vote for cloture today on the tobacco legislation. The McCain bill 
is a good, strong, bipartisan bill that will cut youth smoking in half and save a million 
lives over the next five years. 

• Republicans have achieved real victories on three issues that they care about -- namely, 
using funding under the bill for tax cuts and anti-drug efforts, and limiting· attorneys' 
fees. You've won the trifecta, and should declare victory. There's just no good reason at 
this point to vote against the bill. 

• In fact, this bill now contains one ofthe largest middle class tax cuts ever considered by 
the Congress -- tax relief to married couples earning less than $50,000, and a health 
insurance tax cut for the self-employed. You don't want to be on the wrong side of that 
issue. Let's pass this legislation, so we can have an accomplishment, not an issue. 

• This bill may not be perfect, but we will all have the chance to work on it further in 
conference. If you don't let this bill go to conference, Democrats will try to attach it to 
every piece oflegislation and vote again and again on this issue for the rest of the year. 
We will make a strong case that Republicans had a choice between children and the 
tobacco industry, and made the wrong decision. 

• I would much rather that we work together to pass legislation and do something to 
actually reduce youth smoking. 

Responses to Likely Arguments 

The bill is far too large aud ueeds to be scaled back. 

A. That is not true. The McCain bill is basically the settlement agreed to last year by the 
State Attorneys General, plus a tax cut. Keep in mind that we got rid of the alleged 17 
bureaucracies, and we didn't even fund the social programs that I proposed in my budget. 
In fact, because of changes that Senator McCain agreed to, the total 25 year cost to 
companies is only $420 billion in real terms, about mid-way between the $368 billion in 
the proposed settlement and McCain's original $516 billion bill. So the bill is really not 
that large at all. 

The bill will uot work without the industry's participation. 

A. Of course, I want the industry to willingly participate in this effort and I always have. 
That is why I opposed the Gregg amendment to eliminate the liability cap. But the only 
place we can work this out and bring industry back to the table is in conference. The 
cloture vote today is about moving the bill forward so that we can get to conference, and I 
hope you will support that effort. 



Talking Points on Tobacco Tax Cut and the Surplus 

I) As you know, the President has a finn principle that none of the surplus should be 
committed until we have completed a long-tenn Social Security fix. 

2) Any provision in the tobacco bill, including a tax cut provision, that would eat into the 
surplus or undermine that principle is unacceptable and needs to be fixed. 

Q: If the tobacco bill passed with a tax cut draining the surplus would the President veto it 
over the Social Security First Pledge? 

A: We don't expect to have to confront this situation because we are quite sure that 
members of Congress will not want to have a tobacco bill that is seen as eating into the 
surplus or in any way committing the funds that are reserved for solving Social Security. 
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TobaccoQ&A 
June 11, 1998 

Q. How do you react to the editorial in today's Washington Post stating that the 
McCain legislation is turning into a "shell" given the tax and anti-drug votes? 

A. The tobacco policy contained in the bill is extremely strong and in fact has gotten 
stronger during Senate consideration. The bill will save a million lives over the next five 
years by raising the price of cigarettes by $1.10, reaffirming the FDA's full authority over 
tobacco, protecting all Americans against environmental tobacco smoke, and imposing 
even stronger lookback surcharges on tobacco companies if youth smoking does not 
decline by 67% over the next decade. The bill also still contains substantial funds for 
critically important counteradvertising programs, smoking cessation, and medical 
research. It is true that significant differences over spending exist, and we will make 
every effort as we make progress on this bill to fund our health priorities and ensure that 
we rein back irresponsible tax cut proposals. But we should remember that this bill 
contains extremely strong provisions to reduce youth smoking and that this has always 
been the President's first priority. We will have time to work through the spending 
issues, and we believe it is critical that this strong tobacco bill move forward. 

Q. What is your reaction to the vote on the Gramm amendment? 

A. We opposed the Gramm amendment: it absorbs too much of the funding from the tobacco 
trust fund; it is insufficiently targeted; and most important, it may take funds from the 
surplus, which the president believes must be saved until we have protected social 
security. We will work hard over the coming weeks and months to ensure that any tax 
cut is fully paid for and does not come out of general revenues, in line with the 
President's priority of protecting Social Security first. 

Q. Would the President veto the legislation over the Gramm amendment? 

A. We do not think it will come to that. We will work hard over the coming weeks and 
months to ensure that any tax cut is fully paid for and does not come out of general 
revenues, in line with the President's priority of protecting Social Security first. There is 
plenty of time to work this through as we continue to move forward on this important 
public health legislation. 

Q. Do you support the Kerry-Bond amendment to the tobacco legislation to increase 
funding for child care, which Senator Kerry discussed on the floor this morning? 

A. We have no position on that amendment. The President is satisfied with the child care 
funding currently in the bill. 

The McCain bill provides that 40 percent of funds received will go to the states, totaling 



$196.5 billion over 25 years. Half of these state funds must be used for designated 
programs to enhance the health and well-being of children and families most in need, 
including child care. If states were to spend their restricted funding in proportion to 
current expenditures (and use 6% for the Children's Health Insurance Program), at least 
40% of the funds, or over $5 billion over 5 years, could go to child care. 



PRESIDENT CLINTON URGES CONGRESS TO "GET THE JOB DONE NOW" 
TO REDUCE YOUTH SMOKING AND PASS LEGISLATION THIS WEEK 

June 15, 1998 

Today, President Clinton will call upon the Senate to "get the job done now" and pass 
tough bipartisan tobacco legislation this week. The McCain bill is a good strong bill that will cut 
youth smoking in half and save a million lives over the next five years. It has been nearly a year 
since the state attorneys general's proposed settlement brought comprehensive tobacco 
legislation to the Congress, and a month since the full Senate began to consider the issue. In the 
past year, over one million children -- 3,000 a day -- have become regular smokers, and one third 
will die prematurely as a result. The McCain bill will cut youth smoking in half by: 

• Raising the price of cigarettes by $1.10 over the next five years -- the single 
most important step we can take to reduce youth smoking. 

• Imposing tough lookback surcharges on tobacco companies if youth smoking 
does not decline by 67% over the next decade. 

• Reaffirming FDA's full authority over tobacco products. 

• Launching major nationwide efforts to reduce youth smoking, including a 
nationwide counteradvertising campaign to warn young people not to smoke, state 
and local tobacco education and prevention programs, and tough enforcement 
measures to stop retailers from selling cigarettes to minors. 

• Taking other important steps to protect against the dangers of smoking, 
including expanded warning labels on cigarettes, mandatory disclosure of 
additives and cigarette ingredients, a nationwide ban on smoking in public 
buildings, and substantial funding for smoking cessation programs. 

• Funding a major increase in health research at the National Institutes of Health 
and the Centers for Disease Control, including clinical trials for cancer patients. 

• The McCain bill started strong. " The Administration worked to secure several 
important improvements to the bill that passed the Commerce Committee by a margin of 
19-1 in April -- including stronger lookback surcharges, stronger environmental tobacco 
smoke protections, climination of thc antitrust exemption and ofliability protection for 
parent companies, and substantial funding for public health and research as well as for 
states and tobacco farmers. 

• . .. and has gotten stronger. The full Senate passed an amendment by Senator Durbin 
to increase company-specific lookback surcharges still further, and rejected an 
amendment by Senator Ashcroft to remove the price increase from the bill. The Senate 
has authorized additional uses for tobacco revenues -- with amendments on veterans 
health, drug prevention, and targeted tax relief -- while keeping intact the core efforts to 
reduce youth smoking and protect the public health. 
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Tobacco Q&A 
June IS, 1998 

Q: What is the President going to say about tobacco in his speech today? 
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A: Today, President Clinton will call upon the Senate to get the job done now and pass the 
strong, bipartisan tobacco bill now under consideration. The bill will save a million lives 
over the next five years by raising the price of cigarettes by $1.10, reaffirming the FDA's 
full authority over tobacco, protecting all Americans against environmental tobacco 
smoke, and imposing even stronger lookback surcharges on tobacco companies if youth 
smoking does not decline by 67% over the next decade. It has been nearly a year since 
the state attorneys general's proposed settlement brought comprehensive tobacco 
legislation to the Congress, and a month since the full Senate began to consider the issue. 
In the past year, over one million children -- 3,000 a day -- have become regular smokers, 
and one third will die as a result. Whilethe President doesn't agree with everything in 
this bill, he believes we will have time to work through these issues and that it is critical 
for this strong tobacco bill move forward. 

Q. How can the President still support the bill, now that the tax and anti-drug 
amendments have eliminated so much of the public health spending? 

A. The tobacco policy contained in the bill is extremely strong and in fact has gotten 
stronger during Senate consideration. The bill will save a million lives over the next five 
years by raising the price of cigarettes by $1.10, reaffirming the FDA's full authority over 
tobacco, protecting all Americans against environmental tobacco smoke, and imposing 
even stronger lookback surcharges on tobacco companies if youth smoking does not 
decline by 67% over the next decade. The bill also still contains substantial funds for 
critically important counteradvertising programs, smoking cessation, and medical 
research. It is true that significant differences over spending exist, and we will make 
every effort as we make progress on this bill to fund our health priorities and ensure that 
we rein back irresponsible tax cut proposals. But we should remember that this bill 
contains extremely strong provisions to reduce youth smoking and that this has always 
been the President's first priority. We will have time to work through the spending 
issues, and we believe it is critical that this strong tobacco bill move forward. 

Q. Do you support the tax provisions in the bill? 

A. We opposed the Gramm amendment: it absorbs too much of the funding from the tobacco 
trust fund; it is insufficiently targeted; and most important, it may take funds from the 
surplus, which the President believes must be saved until we have protected Social 
Security. We will work hard over the coming weeks and months to ensure that any tax 
cut is fully paid for and does not come out of general revenues, in line with the 
President's priority of protecting Social Security first. 
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Q. Would the President veto the legislation over the tax provisions? Don't they conflict 
with his "save Social Security first" pledge? 

A. We do not think it will come to that. We will work hard over the coming weeks and 
months to ensure that any tax cut is fully paid for and does not come out of general 
revenues, in line with the President's priority of protecting Social Security first. There is 
plenty of time to work this through as we continue to move forward on this important 
public health legislation. 



TobaccoQ&A 
June 29, 1998 

Q. Do you support the complaint being filed with the Federal Election Commission by 
the Campaign for Tobacco-Free Kids, alleging that tobacco companies are making 
illegal corporate campaign contributions by promising to run political 
advertisements on behalf of Republican Senators who opposed the McCain bill? 

A. We cannot comment on a specific complaint filed with the FEe. But it's clear that the 
tobacco companies have spent massive amounts of money in their effort to kill the 
McCain bill, and that these company advertisements provided cover to the minority of 
Senators who voted against the legislation. 

\I 
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FIGHTING FOR LEGISLATION TO REDUCE TEEN SMOKING 

June 19, 1998 

"Some have suggested that Congress should now just get in line and do what the tobacco lobby wants them to 
do ... and appear to be passing a bill that will reduce teen smoking, that everybody knows will not have very much 
influence ... We're going to stick with the children and their future ... and keep working, to get a bill that will increase the 
price of cigarelles enough to deter smoking, that will have strong advertising restrictions, that will have strong access 
restrictions, that will invest in public health and do something honorable for tobacco farmers. " 

President Bill Clinton 
June 19, 1998 

President Clinton is committed to passing landmark tobacco legislation that will reduce teen smoking and 
benefit the health and well-being of our children. The Senate's refusal to vote on this important legislation is a 
vote against our nation's families and children. The President will not accept scaled down legislation which 
does not seriously address the problem of teen smoking, but merely serves to give cover to members of 
Congress. 

ON WEDNESDAY JUNE 17TH, THE SENATE REFUSED To VOTE ON A BILL To REDUCE TEEN SMOKING, The President 
supported legislation introduced by Senator John McCain (R-AZ) that contained the strongest anti-youth smoking provisions in 
our history -- legislation that would cut youth smoking in half over the next five years. When Senators could have sided with 
families and children, a minority of Senators chose instead to side with the tobacco industry, and blocked a vote on this important 
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legislation. . II 
WEDNESDAY'S DECISION WAS A VOTE AGAINST FAMILIES AND CIIILDREN. The President worked in good faith with Senators 
who expressed concern about tobacco legislation and accepted Republican changes. Eveey major amendment to the tobacco bill 
was proposed by a member of the Republican majority. Tobacco legislation was voted out of Committee by a 19-1 margin; 
however, when the measure came to the Senate floor, many Republicans who had voted for the bjll in commjttee switched their 
vote. In doing so, these Senators voted against: 

• A law that would help saye an estimated I million lives over the next five years by cutting youth smoking in half over the 
next five years; 

• A tax cut to eliminate the marriage penalty for couples making less than $50,000 a year, and increased funding for anti
drug measures; 

• Caps on attorneys for lawyers involved in tobacco litigation. 

THE PRESIDENT Is IN GOOD COMPANY. The President stands with leading public health organizations -- the American Heart 
Association, American Lung Association, and the American Cancer Society -- in calling for tobacco legislation.that actually helps 
reduce teen smoking. That is why the President will not accept scaled down tobacco legislation that has no real chance of saving 
the lives of young people, but instead is simply intended to save the political lives of members of Congress. 

THE TOBACCO LOBBY VS. CHILDREN AND FAMILIES. The Senate's vote and the lobbying effort by the tobacco industry, which 
spent $40 million to defeat this measure, will not reduce the President's resolve or effort to pass tobacco legislation. The facts are 
clear: Smoking kills -- 3,000 children every day start smoking and 1,000 ofthose children will die early as a result. Instead of il 
supporting a plan to reduce teen smoking, the Senate sided with the tobacco lobby. The Senators who blocked this vote are on the 
wrong side of this issue, and they are out of step with the communities and families of this country. 

A STRATEGIC PLAN FOR REDUCING YOUTH SMOKING. For the last three years, the President has worked tirelessly to reduce 
teen smoking. The President has stated that tobacco legislation must meet 5 objectives: I) a reduction in youth smoking by 
raising the price of cigarettes by up to $1.1 0 over 5 years, with additional surcharges on companies that continue to sell to kids; 2) 
full authority for the Food and Drug Administration to regulate tobacco products; 3) changes in the way the tobacco industry does 
business, including an end to marketing and promotion to kids; 4) progress toward other public health goals, including biomedical 
and cancer research, a reduction of second-hand smoke, promotion of smoking cessation programs and other urgent priorities; and 
5) protection for tobacco farmers and their communities. 
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TobaccoQ&A 
June 17, 1998 

Q. If this bill does not pass the Senate, what will you do? Will you support other 
tobacco legislation? 

A. We are confident that the McCain bill will pass the Senate. It is a good strong bill with 
bipartisan support that will cut youth smoking in half and save a million lives over the 
next five years. The Senate has also resolved three issues that Republicans cared very 
much about -- namely, using funding under the bill for tax cuts and anti-drug efforts, and 
limiting attorneys' fees. There is now no reason for the Republicans to vote against this 
legislation. If they come out of to day's closed-door meeting determined to kill the bill, it 
can only be because of the strong influence -- and the large contributions -- of the tobacco 
industry. 

Q. What is your position on Senator Gorton's amendment to the tobacco bill on 
attorneys fees which passed the Senate yesterday? Doesn't this just function as a 
form of liability protection for the tobacco companies, as today's Los Angeles Times 
reports? 

A. The President's overriding priority is ensuring that tobacco legislation promotes the 
public health. He does not view the issue of legal fees as central to this effort, and he has 
not made a specific proposal on how the legislation should handle legal fees. In general, 
he believes that the lawyers who brought the tobacco suits should be fairly compensated, 
but that they should not be paid out of proportion to the work they actually did and the 
risks they actually undertook. Senator Gorton's amendment only surfaced very recently 
and we have not had a chance to review it carefully, but we will do so. 

Q. What is the Administration's position on the tobacco farmers' provisions under 
debate today in the Senate? 

A. The Administration strongly supports the LEAF Act sponsored by Senators Ford and 
Hollings. That measure would maintain a tobacco control program and provide 
appropriate levels of funding for farm programs. The LEAF Act would guarantee stable 
prices for small farmers, control the amount of tobacco grown in the United States, offer 
farmers the option of having their tobacco quotas bought out, and provide adequate 
funding for economic transition for rural communities. The Administration does not 
support the legislation sponsored by Senator Lugar. That legislation would end the 
tobacco program at a cost of $18 billion over the next three years. The Lugar measure 
would lead to increased production of tobacco in the United States, destabilize prices for 
small farmers, and require large cuts in health spending pending in the McCain 
legislation. Indeed, the Lugar measure would require health research and public health 
programs in the pending tobacco legislation to be cut by 69% over the next three years. 
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Q. Is there a possibility of a compromise on tobacco farmcr issucs'! Docs the 

Administration support a compromise'! 

A. The Administration strongly supports a compromise on the tobacco farmers issues and 
believes one is possible. Legislation can protect tobacco farmers and their communities 
and at the same time work to reduce youth smoking. We understand that Senator Ford 
has reached out to Senator Lugar and others and we are hopeful that they will eventually 
be able to reach agreement. 



PRESIDENT CLINTON: 
STANDING UP FOR CHILDREN AND FAMILIES 

June 18, 1998 

"Today, /ike every other day, 3, UOO children start to smoke, and 1,000 of them will have their lives shortened 
because of il. If more members of the Senate would vote like parents rather than politicians, we could solve this 
problem and go on to other business of the country. " 

President Bill Clinton 
June 17, 1998 

Yesterday, a bipartisan majority of the Senate signaled its readiness to vote on meaningful tobacco 
legislation to reduce teen smoking, but were blocked by a minority of Senators. President Clinton is 
committed to passing this important legislation, and will continue to fight for the health and well-being 0 

our children. 

A STRATEGIC PLAN FOIlI{I·:mJClNG YOUTII S,\IOKING, For the last three years, the President has 
worked tirelessly to reduce teen smoking. The President has stated that tobacco legislation must meet 5 
objectives: I) a reduction in youth smoking by raising the price of cigarettes by up to $1.1 0 over 5 years, 
with additional surcharges on companies that continue to sell to kids; 2) full authority for the Food and 
Drug Administration to regulate tobacco products; 3) changes in the way the tobacco industry does 
business, including an end to marketing and promotion to kids; 4) progress toward other public health 
goals, including biomedical and cancer research, a reduction of second-hand smoke, promotion of 
smoking cessation programs and other urgent priorities; and 5) protection for tobacco farmers and their 
communities. 

TilE SENATE REFUSEIl To VOTE ON A BILL TO REDUCE TEEN SMOKING. The President supported 
legislation introduced by Senator John McCain (R-AZ) that contained the strongest anti-youth smoking 
provisions in our history and would cut youth smoking in half over the next five years. Yesterday, when 
Senators could have sided with I,unilies and children, a minority of Senators chose instead to side with 
the tobacco industry, and blocked a vote. on this important legislation. 

TilE PRESIIlENT WOIU,EIl CO(lI'EIlATIVEL Y IVITII CONGRESS To PRODUCE STRONG LEGISLATION. In 
order to get a tough anti-smoking bill, the President was willing to accept a tax cut to eliminate the 
marriage penalty for couples making less than $50,000 a year, and increased funding for anti-drug 
measures. The Presidclll earlier worked to secure several improvements to the tobacco legislation, 
including stronger look back surcharges, stronger environmental tobacco smoke protections, and 
substantial funding for puhlic health and research as well as for states and tobacco farmers. 

THE TOBACCO LOBBY "S, CIIILIlIlEN ANIl FAMILIES. The Senate's vote, and the lobbying effort by the 
tobacco industry, which spent $40 million to defeat this measure, will not reduce the President's resolve 
or effort to pass tobacco legislation. The facts are clear: Smoking kills -- 3,000 children every day start 
smoking and 1,000 or those chi Idren will die early as a result. Instead of supporting a plan to reduce teen 
smoking, the Senate sided with the tobacco lobby. The Senators who blocked this vote are on the wrong 
side of this issue, and they are out of step with the communities and families ofthis country. 



Tobacco Q&A's 
June 18, 1998 

Q. What will you do now that the tobacco legislation was defeated in the Senate? 

A. We will continue to light for comprehensive tobacco legislation in both the Senate and 
the House. First, we will work to ensure that the Senate returns to and eventually passes 
the McCain legislation. It is a good strong bill with bipartisan support that would cut 
"outh smoking in hall' and save a million lives over the next five years -- at the same time 
it would give a !<IX cut to millions of American families. The Republicans may have 
votecl against this kgislation because of the influence of the tobacco industry, but we will 
Ii)!"cc them to choose again and again between the interests of this industry and the 
interests of American lamilies. Second, we will work with Members of the House to 
press the Hansen-l'deehan bill or other comprehensive tobacco legislation. We are going 
to continue to move I'llward with this effort because it is what the American people want 
and because it is necessary to protect the health of American children. 

Note: Sec allachecl chart I"r description of Hansen-Meehan bill. 

Q. But isn't the isslle rcally dead? 

A. No. A Imtiority or the Senate supported this bill because the American people want to 
rcduce youth smoking. So wc will continue to fight to do just that. 

Q. Ilow do you react to critics who say that the bill just got too big and needed to be 
scakd hack? 

!\. The ivJcCain bill is basically the same size as the settlement agreed to last year by the 
State Allorneys General, plus a tax cut. To the extent that the bill got larger or less 
I"cusecl in the Senate, it was because of amendments -- on taxes, drugs, lawyers fees, and 
other matters unrelateclto youth smoking -- that were offered and passed by Republican 
Senators. 
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TobaccoQ&A 
June 18, 1998 

Q: How are you going to fund your domestic agenda without tobacco funds? 

A: Actually, very little of our domestic agenda depends on tobacco revenues. For example: 

• Child Care. 
The President's budget funded only one-third of his $20 billion child care 
initiative through tobacco (the contribution to the existing state-administered child 
care block grant). The rest of the President's child care proposal, including tax 
credits for child care for three million families, doubling the number of children 
served by Early Head Start, providing after school care for up to half a million 
children a year, and provides new support to states' early learning programs, was 
funded through other offsets. 

• Education. 
The President's class size reduction proposal was funded through tobacco funds, 
but his other education initiatives are funded entirely independent of tobacco 
legislation, including federal tax credits to build and renovate public schools; 
education opportunity zones in 50 high poverty urban and rural communities to 
help them raise standards, toughen accountability, and end social promotions; our 
High Hopes for College initiative, which would create partnerships between 
colleges and middle and junior high schools to spark an interest in and help low 
income students prepare for college; and investments in education technology, 
with a special emphasis on training teachers to use technology in the classroom. 

• Health. 
In health care, the tobacco bill did fund increases in areas such as research and 
public health, but we expect the Congress to fund increases through the normal 
appropriations process for many of these initiatives. Moreover the core of the 
President's health agenda -- including the patients' bill of rights, the expansion 
of access to health care coverage for Americans 55 to 65, increases in Ryan 
White AIDS funding, and the President's initiative to reduce racial health 
disparities are funded completely outside of tobacco. 

• Community Empowerment and Crime. 
All of the President's community empowerment agenda was financed outside of 
tobacco, including funding for a second round of Empowerment Zones, increasing 
the low-income housing tax credit, expanding the Community Development 
Financial Institutions Fund, and funding 50,000 housing vouchers for families 



moving from welfare-to-work. Similarly, all of the President's crime agenda-
including comprehensive juvenile crime legislation, funding for his National Drug 
Control Strategy, and continuing to put more police on the street and in our 
schools -- is independent of tobacco. 

For those initiatives funded through tobacco -- essentially, one-third of our child care proposal 
and our class-size initiative -- we are exploring and working with Members of Congress to find 
alternative offsets. 

Q. Does the defeat of the tobacco bill mean at least that the President's child care 
initiative is dead? 

A. No. The President is committed to making child care better, safer, and more affordable 
for America's working families. His balanced budget request included an historic 
investment to achieve those goals, of which only one-third was funded by tobacco 
revenue. The Administration will continue to fight for the Administration's proposals -
to help working families pay for child care, build the supply of good after-school 
programs, improve the safety and quality of care, and promote early learning. We 
believe that there is broad bipartisan support for these measures, and that the American 
people will continue to demand action in this area. 
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REMARKS ON TOBACCO TO PRESIDENTIAL SCHOLARS 
THE WHITE HOUSE 

June 15, 1998 
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Acknowledge: Sec_ Shalala, Acting Dpty. Ed_ Sec_ Mike Smith, Chairmafl of the 
Commission on Presidential Scholars Stuart Moldaw, Bruce Reed [was a Presidential Scholar 
exactly 20 years ago], families, teachers, corporate sponsors, and most of all, America' s best and 
brightest -- the 136 Presidential Scholars here today_ 

The Presidential Scholars award dates back to 1964, when President Johnson signed an 
Executive Order "to recognize the most precious resource of the United States -- the brainpower 
of its young people." Today, I look out across a group of young people whose brainpower could 
light up this entire city -- and someday many of you wilL But you are here today because you 
have contributed much more than just brainpower to your communities. You have taken 
responsibility by providing inspiration in the classrooms and churches where you have mentored 
children. You have added virtuosity to the recital halls and studios where you have created art 
and music. You have brought pride and passion to the fields of play. Your contributions are a 
roll call of excellence. You have done your communities, and this nation, very proud_ 

Today, in addition to congratulating you on your achievements and celebrating the bright 
future you have ahead, I want to talk to you about a subject that could not be more important to 
the future of all young people and to the health of our nation. I want to talk to you about our 
efforts, and our obligation, to curtail the deadly epidemic of youth smoking. 

In 1964, the year when President Johnson started the Presidential Scholars program and 
when I was exactly your age, the U.S. Surgeon General presented the landmark report linking 
smoking and cancer. Today, we are on the verge of making dramatic progress in our fight 
against teen smoking. We have a once-in-a-lifetime opportunity to pass comprehensive anti
smoking legislation that will save a million Americans from a premature, painful, and very 
preventable death. 

Senator McCain and others have brought to the floor a principled, bipartisan proposal to 
protect our children from tobacco_ It raises the price of cigarettes by $1.10 over the next five .'
years -- the single most important step we can take to reduce youth smoking. It imposes tough 
penalties on tobacco companies if youth smoking does not decline by two-thirds over the next 
decade. It gives the Food and Drug Administration full authOfity over tobacco products. It 
provides for a nationwide counter-advertising campaign, prevention and cessation programs, and 
tough enforcement measures to stop retailers from selling cigarettes to minors_ It provides 
assistance to the tobacco farmers, who, after all, have done nothing wrong. It funds a major 
increase in health research at the National Institutes of Health and the Centers for Disease 
ControL 

The McCain bill started as the strongest anti-youth smoking legislation in our history_ 

1 
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We have made it stronger still. And in the past week, it has gained even greater momentum as 
members in both parties offered amendments to fight teen drug use and cut taxes for low- and 
middle-income families. I don't see how any Senator can now stand in the way ofa bill that 
fights drugs, cuts taxes, and protects young people from a habit that kills. 

It has been almost exactly a year since the attorneys general's proposed settlement 
brought comprehensive tobacco legislation to the Congress, and a month since the full Senate 
began to consider the issue. I urge the Senate to act now. Every day you delay plays into the 
hands of the tobacco industry, which wants desperately to kill this bill. Every day you delay 
leaves tobacco farmers worrying about whether their communities will be protected. Most 
important, every day you delay allows the tobacco companies to lure another 3,000 children to 
start smoking. The days of delay must come to an end. Pass the McCain bill this week. The 
American people expect you to get the job done now. 

I know that many of the scholars here today feel just as strongly about tobacco as I do. 
Patrick LaRochelle, from Signal Mountain, Tennessee, who's been running four-and-a-half
minute miles, would sooner put on lead shoes than touch a cigarette. Alexis Blane, from TK, 
North Carolina, has aunts and uncles and friends who've worked on tobacco farms and yet, every 
single one of them is adamant that smoking should be a habit young people never start. 

So I want to ask all of you a favor. Each of you is now a Presidential Scholar. Young 
people in your communities look up to you. Help them stand up to peer pressure. Help them 
titke responsibility for their health. At the national level, we can -- and must -- make it harder for 
cigarette companies to market to teens. But we need the help of parents, siblings, teachers, 
coaches, and role models like you. It is, quite literally, a matter of life and death. 

Congratulations on your awards, and God bless you all. 

### 
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Q: 

A: 

TobaccoQ&A 
June 2,1998 

Does the President support the Gramm amendment to the tobacco bill? 

No, because the Gramm amendment would prevent the legislation from achieving 
important health goals. The McCain Manager's amendment contains $59 billion over 5 
years for health research and public health programs, assistance to farmers and their 
communities, and the states. Under the Gramm amendment, $46 billion would go to tax 
cuts, reducing the funding available for these other important purposes by 78 percent. 

The Gramm amendment would eviscerate funding for critical public health programs 
such as smoking cessation, education and counteradvertising. This would significantly 
undermine efforts to reduce youth smoking in this country and help adults who want to 
quit. Critical funding for medical research would also be cut drastically, including 
research into smoking-related diseases such as cancer and heart disease. The amendment . 
would also leave very little funding available for the states. Thus, states would be 
expected to forgo their claims in court and receive, in exchange, only minimal 
compensation for their enormous expenditures related to smoking-related illnesses. 
Finally, the amendment would leave almost nothing left over for tobacco farmers, who 
have done nothing wrong and who deserve to be compensated for the losses they will 
suffer as a result of tobacco legislation. 

Background infoonation: The Gramm amendment would cost approximately $46 billion over 5 
years. It would provide a tax deduction of $3,450 to married couples filing a joint return with 
incomes below $50,000. Because couples in this income range are in the 15 percent tax bracket, 
the deduction would be worth about $518 per year. It is billed as an amendment to eliminate the 
marriage penalty, but it actually provides an across-the-board tax cut to all married couples with 
incomes under $50,000, regardless of whether they actually experience a marriage penalty under 
the tax code. 

Q: Would the President consider a less costly effort to lessen the marriage penalty? 

A: Our priority is to ensure adequate funding for public health programs to reduce youth smoking 
and health research to cure tobacco-related diseases, while also providing states and tobacco 
farmers with the compensation they deserve. While the President has a strong record of 
providing low- and middle- income Americans with tax relief, he will not jeopardize his youth 
smoking goals by supporting irresponsible tax cuts in the context of this legislation. If 
someone proposes a targeted and reasonable sized tax proposal that does not interfere with 
these goals, of course the Administration will review it. But so far, we have not seen any such 
proposals; the tax cuts being talked about now are cuts that will severely undermine the core 
purposes of this legislation. 

Q: Does the President support the Durbin amendment? 

A: The President is satisfied with the lookback surcharges currently in the bill. As you know, the 
President believes that tobacco legislation should include company-specific surcharges to 
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provide incentives to reduce youth smoking, and in negotiations with Senator McCain before he 
brought the bill to the floor, we managed to add a strong company specific youth lookback 
surcharge. The provision imposes a company-specific surcharge of $1 000 per percentage point 
by which the company misses its youth smoking reduction target -- which amounts to two times 
the profit of hooking a teenager. In light of this agreement with Senator McCain, we are not 
supporting the Durbin amendment. However, because we recognize that reasonable people 
may differ as to how best to structure these incentives, we also are not opposing it. 

Background Information: The Durbin amendment cuts the industry-wide surcharge, while increasing 
(but also capping) the company-specific surcharge. In addition, the Durbin amendment would raise the 
McCain bill's youth smoking reduction targets from 60% over 10 years to 67% over 10 years. See the 
chart below for more background. 

Tobacco Legislation Youth Lookback Provisions 

McCain Durbin Amendment 

Youth Smoking Reduction 15% in years 3-4 20% in years 3-4 
Targets 30% in years 5-6 40% in years 5-6 

50% in years 7-9 55% in years 7-9 
60% in years 10 and beyond 67% in years 10 and beyond 

Surcharges 
\. Industry-wide $80 million for the fIrst 5 $40 million for the fIrst 5 

percentage points by which the percentage points by which the 
industry misses the target, $160 industry misses the target, and 
million for the next fIve, and $240 $120 million for each point 
million for each point thereafter. thereafter. 

2. Company-specific $1000 for each teen by which the $80 million per percentage point 
company misses its youth smoking for the fIrst 5 percentage points, 
reduction target. This fIgure and $240 million per percentage 
(which is equivalent to about $64 point thereafter. This fIgure 
million per percentage point) represents approximately 2.5 times 
represents twice the forgone profIts forgone profIts for the fIrst 5 
of hooking a teen. percentage points, and about 7.5 

times foregone profits for the next 
19 percentage points. After that, 
the cap (see below) kicks in to 
prevent additional surcharges. 

Caps on Payments 
\. Industry-wide $4 billion $2 billion 

2. Company Specific None $5 billion 
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TobaccoQ&A 
May 19, 1998 

Q: What does the President think of the new McCain bill? 

A: The President is pleased that the bill contains significant improvements that will help 
reduce youth smoking and protect the public health, including tougher lookback 
surcharges, enhanced environmental tobacco smoke protections, improved liability 
provisions, elimination of the antitrust exemption, and spending for public health, health 
research, assistance for farmers, and the states, including child care and professional 
teacher development. The McCain bill, as modified by the new manger's amendment, is 
a strong bill that meet's the President's principles. 

Q: Today Senator Gregg, Dr. Koop, and Dr. Kessler are holding a press conference 
calling for the liability cap to be stripped from the tobacco bill. What's the 
President's position on this? 

A: We vigorously oppose Senator Gregg's amendment to strip the liability provisions from 
the bill. As revised in the McCain manager's amendment, the liability cap is nothing 
more than a way to help change the way tobacco companies do business. The new $8 
billion annual cap on legal damages will be available only to tobacco companies that 
agree to accept sweeping restrictions on advertising, continue making annual payments 
and lookback surcharges even if those provisions are struck down, make substantial 
progress toward meeting the youth smoking reduction targets, prevent their top 
management from taking part in any scheme to promote smuggling, and abide by the 
terms of the legislation rather than tying it up in court. Stripping the cap may well 
endanger this bill, and we will fight this effort. 

Q. What do you think of the debate over the competing Hollings and Lugar farmers 
initiatives? 

A. The President has made protecting tobacco farmers and their communities one of his key 
principles for national tobacco legislation, and he believes that Senator Ford's LEAF Act, 
which was part of the Commerce Committee bill, fully meets this standard. He supports 
giving farmers the chance to have their quotas bought out if they so choose, while 
maintaining a price stabilization program. 

The President has significant concerns about Senator Lugar's proposal. He is concerned 
that it does not provide adequate protections for farmers. He also shares the concerns of 
some public health groups, including the Campaign for Tobacco-Free Kids, about ending 
a tobacco control program, because doing so could increase dramatically the amount of 
tobacco grown in this country -- essentially providing a subsidy to the companies. 

Most important, the President urges the Congress to work through this impasse, which 
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was largely caused by procedural gamesmanship, and get on with the business of passing 
comprehensive legislation to reduce youth smoking. 

Q. Are you comfortable with the "watered down" regulations on the export of 
cigarettes in the tobacco bill? 

A. Smoking is a global health problem, and international tobacco control efforts are an 
important component of S. 1415. However, the 2-cent per pack fee for funding 
international tobacco control efforts that originally appeared in S. 1415 was an 
unconstitutional tax on exports and the provisions as drafted were unenforceable and 
therefore ineffective. Senator McCain's manager's amendment improves these 
provisions by authorizing multilateral efforts to control international tobacco use and 
encourage other nations to adopt youth smoking reduction laws similar to our own. 

Q: Some Senators plan on offering an amendment to cap attorneys' fees. What is the 
President's position? 

A: The President's overriding priority is ensuring that tobacco legislation promotes the 
public health. He does not view the issue of legal fees as central to this effort, and he has 
not made a specific proposal on how legislation should handle legal fees. In general, he 
believes that the lawyers who brought the tobacco suits should be fairly compensated, but 
that they should not be paid out of proportion to the work they actually did and the risks 
they actually undertook. 



Tobacco Q&A 
May 22,1998 

Q: What does the Senate vote in favor of the Gregg amendment to strip the liability 
provisions mean for the McCain bill? 

A: It's a bump in the road, not something that will have long-term consequences: we have 
every expectation that the Senate will pass the McCain legislation when it reconvenes 
after the Memorial Day recess. There is no question that the bill is a good, strong bill that 
will dramatically reduce youth smoking in this country, and we do not believe that this 
one vote changes the outlook for its passage. Many of those who voted for the Gregg 
amendment in the Senate hoped to kill the bill, but many others are very committed to 
passing comprehensive tobacco legislation to reduce youth smoking. We believe that a 
majority of the Senate will stand with the public health community and say "no more" to 
tobacco companies that have preyed upon children for far too long. 



PRESIDENT CLINTON: 
LEADING THE FIGHT TO REDUCE TEEN SMOKING 

May 20,1998 

"For years, the tobacco companies have looked upon these children and seen the replacement smokers of the 21st 
Century. Butl see more than 1,400 unique children who cannot be replaced. 1 see the scientists and artists; the 
teachers and Olympic champions; the engineers and leaders of the 21st Century. Everyone of us has the responsibility 
to make sure these and all children across America have the opportunity to live out their dreams and fulfill their 
greatest, God-given potential. That is why me must pass this bill." 

President Bill Clinton 
May 20,1998 

Today, President Clinton is joined by 1,400 children from the Campaign for Tobacco Free Kids to announce 
his support for comprehensive legislation sponsored by Sen. John McCain (R-AZ) to reduce teen smoking. 

TEEN SMOKING IS A RAPIDLY GROWING HEALTH CRISIS. Data from the Centers for Disease Control 
shows that 36 percent of all high school students smoke, and that teen smoking rates have risen dramatically, 
by 32 percent from 1991 to 1997. Every day, 3,000 children start smoking, and 1,000 of those children will 
die earlier in life because of it. 

A STRATEGIC PLAN FOR REDUCING YOUTH SMOKING. The President has stated that any tobacco 
legislation must meet 5 objectives: I) a reduction in youth smoking by raising the price of cigarettes by up to 
$1.1 0 over 5 years, with additional surcharges on companies that continue to sell to kids; 2) full authority for 
the Food and Drug Administration to regulate tobacco products; 3) changes in the way the tobacco industry 
does business, including an end to marketing and promotion to kids; 4) progress toward other public health 
goals, including biomedical and cancer research, a reduction of second-hand smoke, promotion of smoking 
cessation programs and other urgent priorities; and 5) protection for tobacco farmers and their communities. 

THE MCCAIN MANAGER'S AMENDMENT MEETS THE PRESIDENT'S PRINCIPLES. The McCain bill has been 
amended to include provisions the President supports, including: 

• Tough industry-wide and company-specific surcharges targeted at reducing youth smoking; 
• Protection for all Americans from the secondhand smoke in public buildings; 
• No antitrust exemption for the tobacco industry; 
• Strong licensing and anti-smuggling provisions to prevent black markets and ensure prosecution of 

violators; 
• A trust fund committed to provide increases in health research funding into the 21 st Century; and 
• An $8 billion-a-year cap on legal damages which will only be made available to companies who 

agree to change the way they do business. 

CONGRESS SHOULD PASS THE MCCAIN MANAGER'S AMENDMENT. President Clinton has worked with 
Congressional leaders of both parties to craft tough legislation that will help reduce teen smoking, protect 
non-smokers from the dangers of second hand smoke, continue to educate people on the dangers of smoking, 
and help current smokers quit. Congress needs to pass this legislation for the health and safety of future 
generations. 



PRESIDENT CLINTON: 
WORKING TO REDUCE TEEN SMOKING 

June IS, 1998 

"/ urge the Senate to act now. Every day you delay plays into the hands of the tobacco industry. which desperately wants to 
kill this bill. Every day you delay allows the tobacco companies to lure another 3.000 children to start smoking. The days of 
delay must come to an end. Pass the McCain bill this week. The American people expect you to get the job done right now . .. 

President Bill Clinton 
June 15, 1998 

Today, President Clinton welcomes the Presidential Scholars to the White House and calls on the Congress to pass 
comprehensive tobacco legislation sponsored by Sen. John McCain (R-AZ) to reduce teen smoking. 

TEEN SMOKING Is A RAPIDLY GROWING HEALTH CRISIS. It has been nearly one year since the Congress took up 
the issue of comprehensive tobacco legislation. In that time, over one million children -- 3.000 a day -- have 
become regular smokers, and one third of those children will die prematurely as a result. Data from the Centers for 
Disease Control shows that 36 percent of all high school students smoke, and that teen smoking rates have risen 
dramatically -- by 32 percent from 1991 to 1997. 

A STRATEGIC PLAN FOR REDUCING YOUTH SMOKING. The President has stated that any tobacco legislation must 
meet 5 objectives: I) a reduction in youth smoking by raising the price of cigarettes by up to $1. I 0 over 5 years, 
with additional surcharges on companies that continue to sell to kids; 2) full authority for the Food and Drug 
Administration to regulate tobacco products; 3) changes in the way the tobacco industry does business, including 
an end to marketing and promotion to kids; 4) progress toward other public health goals, including biomedical and 
cancer research, a reduction of second-hand smoke, promotion of smoking cessation programs and other urgent 
priorities; and 5) protection for tobacco farmers and their communities. 

THE MCCAIN BILL MEETS THE PRESIDENT'S PRINCIPLES. The McCain bill contains the strongest anti-youth 
smoking provisions in our history: 

• Raising the price of cigarettes by $1.10 over the next five years --the single most important step we 
can take to reduce youth smoking. 

• Imposing tough lookback surcharges on tobacco companies if youth smoking does not decline 
by 67% over the next decade. 

• Reaffirming FDA's full authority over tobacco products. 
• Launching major nationwide efforts to reduce youth smoking, including a nationwide 

counteradvertising campaign to warn young people not to smoke, state and local tobacco education 
and prevention programs, and tough enforcement measures to stop retailers from selling cigarettes to 
minors. 

• Taking other important steps to protect against the dangers of smoking, including expanded 
warning labels on cigarettes, mandatory disclosure of additives and cigarette ingredients, a nationwide ban 
on smoking in public buildings, and substantial funding for smoking cessatjon programs. 
Funding a major increase in health research at the National Institutes of Health and the 
Centers for Disease Control, including clinical trials for cancer patients. 

CONGRESS SHOULD PASS THE MCCAIN BILL. The President worked to secure several improvements 
to the tobacco legislation, including stronger lookback surcharges, stronger environmental tobacco smoke 
protections, elimination of the antitrust exemption and ofliability protection for parent companies, and 
substantial funding for public health and research as well as for states and tobacco farmers. Congress 
must act on this important legislation which helps save the lives of children and protects them from the 
devastating effects of tobacco use. 
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Tobacco Q&A's 
USA Today Interview 

May 21,1998 

Q. The tobacco bill has encountered problems along the way. Why is that? Who is to 
blame? 

A. This is bold, landmark legislation that takes on a number of very important issues and 
evokes strong opinions. No one said passing comprehensive legislation designed to 
reduce youth smoking would be easy, and we have overcome numerous challenges to get 
where we are today with a bill on the Senate floor. Of course, the latest challenge we 
face is ensuring that tobacco farmers are adequately protected. I have made protecting 
tobacco farmers and farming communities a top priority for this legislation, and I believe 
that Senator Ford's LEAF Act, which was included in the bill, fully meets that standard. 
I am deeply troubled by the Senate Leadership's recent attempt to undermine protection 
for tobacco farmers and their communities. I sincerely hope that the Senate will work 
through this impasse and ensure that small, family farmers are protected. 

Q. Do you think the tobacco industry's campaign is working? 

A. The American people understand that the tobacco companies are just playing politics. It 
is no surprise that the tobacco industry would oppose the legislation in the Senate, 
because it is in their interest to object to it now to prevent if from getting even tougher. 
But I believe that the American people want to change the way the tobacco companies do 
business and to stop them from targeting our kids. And we are now closer than ever to 
getting comprehensive tobacco legislation which will dramatically reduce youth smoking. 

Q. The GOP is trying to kill this bill, but what about the voices on the left saying it 
doesn't go far enough? 

A. Our negotiations with Senators McCain and Hollings significantly strengthened the bill in 
the key areas where I called for improvements: namely, strengthening the lookback 
surcharges, including strong company-specific surcharges; strengthening the 
environmental tobacco smoke protections; eliminating the antitrust exemption; improving 
the liability provisions; and funding my public health priorities. And if the bill is 
genuinely improved in other areas, I certainly will not object. 

Q. Some Republicans say Democrats are just playing politics, and would rather have a 
good issue than pass a bill. Is this true? 

A. This isn't about politics. It's about reducing teen smoking. Tobacco has never been a 
political issue for me. When we first proposed the FDA rule in 1995, some of my 
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advisers thought I was committing political suicide. When you do the right thing, there's 
plenty of credit to go around. 

Q. Are you happy about how the money in this bill is spent? 

A. Yes. I've always said this isn't about the money, it's about getting kids not to smoke. 
That's what this bill tries to do. It makes an unprecedented commitment to health 
research cessation, and counteradvertising to tell kids not to start. It helps states invest in 
health and children, and hopefully we will resolve this impasse over farmers to make sure 
small family farmers are protected. 

Q. Do you need the tobacco companies to come back to the table to make this work? 

A. Obviously, we can do more to reduce teen smoking if the companies cooperate than if 
they keep on advertising to kids and keep fighting us in court. The First Amendment 
limits what we can do to restrict advertising without their consent -- and advertising has 
an enormous impact on getting kids to start smoking (34% of young people start because 
of advertising, according to a recent lAMA study.) So I hope the companies do go along 
in the end. 



Tobacco Q&A's 
May 15, 1998 

Q. Are you pleased with Senator McCain's bill? 

A. Yes. Given our fruitful negotiations over the past week with Senators McCain and 
Hollings, I believe the bill presents us with a historic opportunity to pass bipartisan 
legislation this year which contains all the necessary elements necessary to reduce youth 
smoking. I am pleased that, as the result of these negotiations, this legislation now meets 
the five principles I established for any tobacco legislation -- raising the price of 
cigarettes to $1.10 over five years and imposing tough penalties on companies that 
continue to sell to kids, providing the FDA will full authority to regulate tobacco, getting 
companies out of the business of selling to kids, promoting public health, and protecting 
tobacco farmers and their communities. 

Q. Do you support the $1.50 per pack price increase that passed the Senate Finance 
Committee? 

A. I called for a $1.10 per-pack price increase in my budget, because this is the increase that 
I believe is necessary to meet my youth smoking reduction targets. I have not changed 
this position. I am, of course, extremely pleased that the Senate Finance Committee 
recognized that a substantial price increase is necessary to reduce youth smoking. I 
would certainly sign a comprehensive tobacco bill meeting my principles that contains a 
$1.50 per-pack price increase. 

Q. What have you been up to in your discussions with Senator McCain? What have 
you agreed to? 

A. Over the past week we have been engaged in fruitful discussions with Senators McCain 
and Hollings on a manager's amendment that will make key improvements to the bill. I 
have pressed for changes to the bill that will (I) substantially strengthen the lookback 
penalties by raising the cap on industry-wide payment and establishing significant, 
uncapped company-specific penalties; (2) significantly strengthen the environmental 
tobacco smoke protections; (3) raise the liability cap and eliminate many ofthe related 
liability protections; (4) narrow the antitrust exemption; and (5) create a scheme to 
apportion funds in order to meet the my public health priorities. 

Q. Haven't you caved on your demand that a significant portion of the state funds go to 
child care? 

A. At the very least, some portion of the funds going to the states will have to be spent on a 
designated list of items, which will include both child care and class size reduction. I 
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expect states to spend a significant a portion of their funding in these two areas. I also 
expect an amendment to come to the floor designating additional funding for child care. 
While I have not seen the text of the amendment yet, I expect to support it. 

Q. How do you respond to the charges of some of the public health groups that you 
have sold out by supporting a $1.10 per pack increase instead of $1.50, and by not 
pressing for even stronger provisions in other areas? 

A. Our discussions with Senators McCain and Hollings will significantly strengthen the bill 
in the key areas where we called for improvements -- namely, strengthening the lookback 
penalties, including by imposing strong company-specific penalties, strengthening the 
environmental tobacco smoke protections, narrowing the antitrust exemption, improving 
the liability provisions, and funding the my public health priorities. I have always said, 
starting with my budget, that a $1.10 per-pack price increase will ensure that we meet the 
my youth smoking reduction targets, and I have no reason to deviate from that position. I 
certainly will sign a comprehensive tobacco bill meeting his principles that contains a 
$1.50 per-pack increase. And if the bill is further strengthened on the floor in other areas, 
I will hardly object 



Q&A's on Tobacco and Health Care 
May 14, 1998 

Q: What is the Administration's position on Senator Roth's proposals for health care 
related tax cuts, including phasing in the self-employed tax deduction faster and 
allowing deductiblity for individual health insurance? 

A: The President has long advocated increasing the health care tax deduction for the 
self-employed. From the moment he came into office, President Clinton has supported, 
and in fact proposed, raising the tax deductibility for the self-employed. He signed into 
law proposals in the 1996 Kennedy-Kassebaum legislation and the 1997 balanced budget 
agreement that phased in tax deductions for the self-employed from 25 percent to 100 
percent. 

Although we support the Roth self-employed tax deduction proposal in concept, we have 
serious concerns that it would undermine our potential to invest in public health and 
research that can help reduce youth smoking and spur on new breakthroughs in research. 
In addition, the Administration has consistently taken the position that any dollars from 
tobacco legislation be used to help our nation's children. 

With regard to the proposal to allow deductiblity for individual health insurance market, 
again we believe that dollars from tobacco legislation should be used to invest in public 
health and research. We also believe that this proposal is regressive, will not significantly 
increase the number of insured, could create an incentive for some employers to drop 
coverage, and is not advisable, particularly in the absence of broader reforms in the 
individual insurance market. 



Tobacco Q&A's 
May 13, 1998 

Q. What did David Ogden say in his testimony before the Senate Judiciary Committee 
today? 

A. David Ogden, Counsel to the Attorney General, said that Congress should not allow the 
lack of industry consent to prevent it from enacting legislation to achieve the President's 
five principles for comprehensive tobacco legislation. He said that even without consent, 
Congress can increase the price of cigarettes, impose significant advertising restrictions 
on the industry, and achieve the important public health goals that the President has 
identified. 

Q. What will Treasury Deputy General Counsel Neal Wolin say in his testimony before 
the Senate Tobacco Task Force? 

A. Similar to Deputy Treasury Secretary Larry Summer's testimony before the Senate 
Judiciary Committee two weeks ago, Neal Wolin is going to say that we can minimize 
black market activity through a system similar to the one that's been in place for 
alcoholic beverages for over sixty years by: 1) creating a "closed" distribution system for 
tobacco products so that only licensed entities can sell or buy products; 2) clearly. 
branding packages for export, to prevent them from being diverted; and 3) establishing 
and enforcing penalties and other actions for violators. Senator McCain's bill largely 
addresses these issues, and we are working with him on technical changes to ensure that 
diversion and smuggling will not defeat the purposes of comprehensive tobacco 
legislation. 

Q. What will Treasury Assistant Secretary Gary Gensler say in his testimony before 
the Senate Tobacco Task Force? 

A. The Assistant Secretary will say that the tobacco industry is financially strong and faces 
minimal risk of bankruptcy from comprehensive tobacco legislation. A central feature of 
comprehensive tobacco legislation is to ensure that most of the payments made by the 
tobacco companies are passed on to price, in order to reduce youth smoking. As a result, 
there will be at most a modest impact on the profitability of the tobacco companies. This 
is also an industry with significant cash flow and net assets that will allow it to easily 
absorb this modest profit decline. The operating earnings of the five major companies 
last year were $23 billion. These companies are well diversified, with international 
tobacco sales accounting for 27 percent of operating earnings, and non-tobacco earnings 
account for 39 percent of earnings last year. The Assistant Secretary will testify that the 
industry will remain very profitable even under the proposed legislation. The only real 
risk of bankruptcy comes from losing a rash of lawsuits in court, a risk that exists even 
without legislation, and is in fact somewhat mitigated by the legislation's liability caps. 



Tobacco Q& A's 
May 20, 1998 

Q. How do you respond to those quoted in today's New York Times who say that your 
estimates for youth smoking reduction based on a $1.10 per pack price increase are 
not based on fact? 

A. The Treasury Department's analysis found that raising the per pack price of cigarettes by 
$1.10 will reduce youth smoking by one-third. There is substantial consensus in the 
economics literature that price increases have a dramatic impact on youth smoking. The 
model used by the Treasury Department reflects that consensus. In fact, an independent 
analysis from the Congressional Budget Office recently reviewed the literature and 
concluded that youth smoking is very responsive to price. In Canada, a doubling in the 
price of cigarettes between 1981 and 1991 led to a 50% fall in youth smoking. Moreover, 
independent economists have found the Cornell study, cited in the New York Tjmes 
article, to be methodologically flawed. 

Q. How can you support capping liability given what the industry has done? 

A. The $8 billion annual liability cap is available only to companies that agree to make 
sweeping restrictions in youth advertising, achieve dramatic reductions in youth smoking, 
and comply with this legislation instead of tying it up in court. While the provision may 
be controversial to some, it is there to help achieve our goal, which is to stop kids from 
smoking in the first place. Everybody knows that tobacco advertising lures young people 
to start smoking, but the First Amendment limits what we can do to stop these harmful 
practices. While we can pass the toughest law in the world, we won't achieve our goal of 
reducing teen smoking and saving millions oflives unless the tobacco companies 
cooperate in this effort instead of fighting us in court every step of the way. If an $8 
billion annual cap that doesn't prevent anybody from suing the companies and getting 
whatever damages a jury awards will get tobacco companies to change the way they do 
business and join this historic effort to stop teen smoking, it is well worth it for the 
American people. 



TobaccoQ&A 
May 11, 1998 

Q. How do you respond to Senator Nickles' analysis which says that the McCain bill 
will actually cost the tobacco companies $753 to $869 billion over 25 years, instead 
ofthe $516 billion that you assert? 

A. Senator Nickles is playing games with numbers to try to prevent Congress from passing 
comprehensive tobacco legislation. The main reason why Senator Nickles' price is so 
high is that he is using inflated -- not constant -- dollars. But this debate has always been 
framed in terms of uninflated dollars, which is the only fair way to analyze this question. 
Senator Nickles is just trying to make the McCain bill look larger than it is. Under 
Senator Nickles' logic, the cost of the AG's settlement would rise from $368.5 billion to 
$539.9 billion over 25 years. In addition, Senator Nickles' analysis assumes that the 
industry will face maximum penalties for failing to reduce youth smoking, even though 
that is entirely under the industry's control and we expect these payments to be far lower. 
It is time that the Republican leadership stop playing games and get serious about passing 
bipartisan comprehensive tobacco legislation designed to reduce youth smoking. 



TobaccoQ&A 
May 11, 1998 

Q. How do you react to criticism from veterans groups regarding the $10.5 billion cut 
in VA benefits for smoking related illness? 

A. The FY 1999 budget reverses a 1997 Department of Veterans Affairs General Counsel 
opinion that veterans are entitled to disability benefits for smoking-related disabilities 
acquired after service and due solely to nicotine dependence begun in the military. These 
benefits would cost $17 billion over five years. The Administration strongly supports 
veterans compensation, but these are not traditional V A benefits, and veterans never had 
them before the GC opinion. There is no question that we should compensate veterans 
for smoking-related illnesses that became manifest during military service. However, 
awarding compensation for tobacco-related illnesses acquired after military service -
frequently decades later -- goes well beyond the purpose of the veterans disability 
program. Nowhere else does the US government assume liability and provide 
compensation for tobacco use. In fact, Congress already took similar action in 1990 
regarding benefits for illnesses related to drug and alcohol use during military service. In 
line with this approach, the budget instead contains $87 million annually to fund a new 
smoking cessation program for all veterans who began smoking in the military. 
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Q. What is the relationship between cigarette smoking and illicit drug use? Is tobacco 
a gateway drug? 

A. A 1996 survey released by the Department of Health and Human Services found that teen 
smokers were significantly more likely to use drugs and drink heavily. The 1996 
National Household Survey on Drug Abuse, released by HHS' Substance Abuse and 
Mental Health Services Administration, found that 12-17 year-olds who were current 
smokers were nine times as likely to use illicit drugs and 16 times as likely to drink 
heavily, as nonsmoking youths. An earlier National Household Survey (from 1994-1995) 
found that among 12-17 year-olds who had smoked marijuana in their lifetime, 74% had 
tried cigarettes before marijuana. 

While we cannot definitively state that there is a direct cause and effect relationship 
between youth tobacco and drug use, this data suggests a correlation between the two. 



Tobacco Q&A 
May 8, 1998 

Q: I understand Minnesota will announce this afternoon that it has settled its tobacco 
lawsuit. What does this mean for tobacco legislation? 

A: Assuming Minnesota has settled its suit as reported in the press, we think it will add to 
the momentum behind strong, comprehensive, and bipartisan tobacco legislation. In four 
states, the tobacco industry will have been held accountable _. and will have agreed to 
tough measures to reduce youth smoking. The remaining challenge is to pass legislation 
that puts these and other measures into place on a national level. All our nation's 
children are at risk from tobacco, and we must have comprehensive national legislation 
to stop young Americans from smoking before they start. 

Background: According to the AP, under the settlement, which has not yet been 
formally announced, the tobacco companies would pay Minnesota and Blue Cross and 
Blue Shield more than $6 billion over the next 25 years. Other portions of the proposal, 
according to "St. Paul's Pioneer Press," are permanent injunctions to combat marketing 
cigarettes to minors and engaging in anti-competitive activities; the shutdown of the 
Council for Tobacco Research, an organization used to raise doubts about the health 
hazards of smoking; and the release of more internal tobacco company documents. 
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Tobacco Q&A's 
May 8, 1998 

Q. Today's New York Times indicates that smuggling of US cigarettes abroad is a 
major problem. Don't you expect this to become exacerbated if there is a significant 
price increase on cigarettes? 

A. The article highlighted that tobacco companies are complicit in smuggling overseas, 
which reiterates what Treasury Deputy Secretary Larry Summers said last week during a 
Senate Judiciary Committee hearing. Broadscale smuggling simply does not take place 
without the companies' knowledge and complicity. It is ironic that on the very day of 
this report of industry complicity in smuggling, the industry should put out an 
advertisement saying that comprehensive tobacco legislation would cause smuggling 
problems. 

The Administration has proposed a system that would minimize smuggling, similar to the 
one that's been in place for alcoholic beverages for over sixty years and largely 
incorporated in Senator McCain's bill. This system would (1) create a "closed 
distribution system" for tobacco products so that only licensed entities can sell or buy 
products; (2) clearly brand packages for export, to prevent them from being diverted, and 
(3) establish and enforce penalties and other actions for violators. Under this system, US 
cigarette manufacturers who were complicit in any smuggling operation would face 
enormous legal risks such as the possibility oflosing their license. We believe that with 
these safeguards in place, tobacco smuggling will be minimized. 

Q. How do you respond to the full page ad in today's Washington Post quoting major 
law enforcement organizations which believe that the McCain bill will create a huge 
black market for cigarettes? 

A. First, as today's New York Times story indicates, broadscale smuggling cannot take place 
without the knowledge and complicity of the tobacco industry. It's ironic that the 
industry is running this ad, when the industry that is responsible for this law enforcement 
problem. 

Of course, we take this issue very seriously, but we believe that safeguards can be put in 
place to minimize the danger of smuggling. Last week, at a Senate Judiciary Committee 
hearing, Treasury Deputy Secretary Larry Summers proposed a system that would 
minimize smuggling, similar to the one that's been in place for alcoholic beverages for 
over sixty years and largely incorporated in the McCain bill. Other major law 
enforcement organizations, such as the Major Cities Chiefs and the International 
Association of Chiefs of Police, have written letters agreeing with the Treasury 
Department that black market activity can be minimized through sufficient law 
enforcement safeguards. This system would (1) create a "closed distribution system" for 
tobacco products so that only licensed entities can sell or buy products; (2) clearly brand 
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packages for export, to prevent them from being diverted, and (3) establish and enforce 
penalties and other actions for violators. 

At the hearing, law enforcement officials from A TF and Customs concurred that with the 
right system in place we can keep smuggling to a minimum. 



For Immediate Release 

THE WHITE HOUSE 

Office of the Press Secretary 
(Dover, Delaware) 

STATEMENT BY THE PRESIDENT 

May 8,1998 

Every day, 3,000 young people start a habit that will kill 1,000 of them before their time. Three 
years ago, appalled by these trends, I committed this Administration to stopping the sale and 
marketing of cigarettes to children. Now, thanks to our efforts and the persistence of state attorneys 
general, we have the best opportunity ever· to pass comprehensive tobacco legislation that will save 
millions of our children from premature death. 

Today, we have learned that Minnesota has won important new concessions from the tobacco 
industry. The Minnesota settlement, like those reached earlier in Mississippi, Florida, and Texas, 
will help us combat tobacco industry marketing to kids. This action provides still further momentum 
to our effort to pass bipartisan, comprehensive tobacco·legislation this year. All our nation's 
children are at risk from tobacco, and we must have comprehensive national legislation to stop 
young Americans from smoking before they start, by raising the price of cigarettes, putting into place 
tough restrictions on advertising and access, imposing penalties on the industry if it continues to sell 
cigarettes to chfldren, ensuring that th~,:FDA ha~ aUthority to regulate tobacco products, and 
protecting farmers and farming communities. 
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TobaccoQ&A 
May 6,1998 
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Q: I understand Minnesota may be close to settling its tobacco lawsuit. If there is a 
settlement, what will it mean for tobacco legislation? 

A: We think it will add to the momentum behind strong, comprehensive, and bipartisan 
tobacco legislation. In four states now, the tobacco industry has been held accountable -
and has agreed to tough measures to reduce youth smoking. The remaining challenge is 
to pass legislation that puts these and other measures into place on a national level. All 
our nation's children are at risk from tobacco, and we must have comprehensive national 
legislation to stop young Americans from smoking before they start. 

Background: According to CNN, under the settlement being drafted, the tobacco companies 
would pay Minnesota and Blue Cross and Blue Shield, more than $5 billion over the next 25 
years. Other portions ofthe proposal, according to "St. Paul's Pioneer Press," are permanent 
injunctions to combat marketing cigarettes to minors and engaging in anti-competitive activities; 
the shutdown of the Council for Tobacco Research, an organization used to raise doubts about 
the health hazards of smoking; and the release of more internal tobacco company documents. 

Q: I understand that Reps. Hansen and Meehan may introduce a new tobacco bill 
today. What's your view of it? 

A: I commend Representatives Hansen and Meehan for their hard work to put together a 
strong, bipartisan comprehensive tobacco bill designed to reduce youth smoking in this 
country. The Hansen-Meehan bill contains a substantial price increase, strong industry 
and company penalties for failure to reduce youth smoking, full FDA authority to 
regulate tobacco, strong restrictions on advertising and youth marketing of tobacco 
products, and strong protections against exposure to environmental tobacco smoke. I 
look forward to working with them to ensure that their legislation adequately protects 
tobacco farmers and to pass a comprehensive tobacco bill this year. 

Q: I understand General McCaffrey released a statement today on tobacco. What did 
he say? 

A: In his statement, General McCaffrey said "tobacco use by young people plays a 
dangerous role in leading to more dangerous, illicit drugs" and "a responsible drug policy 
must include preventing youth cigarette use." 

General McCaffrey made the remarks after meeting in Biloxi with Mississippi Attorney 
General Mike Moore. 
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Q&As on Tobacco 
May 5, 1998 

Q: Do you think you'll get a tobacco bill this year? 

A: I believe we have an historic opportunity to pass bipartisan legislation this year which 
contains all the elements necessary to reduce teen smoking. And l'm going to do 
everything I can to put politics aside and pass legislation that will achieve that objective. 
Senator McCain's legislation, which passed the Commerce Committee by a 19-1 vote, 
is a strong step in the right direction on the road to passing comprehensive tobacco 
legislation. lt shows real momentum in both parties to pass effective, comprehensive 
tobacco legislation this year. 

Q: Isn't the McCain bill a big government, big tax proposal? 

A: No. What this bill does is to attack the problem of youth smoking comprehensively, as 
all experts say we need to do, by combining strong provisions on price, penalties, 
advertising and access, and FDA jurisdiction. Although we have some differences with 
Senator McCain, he also recognizes the need to move forward on all these fronts to 
reduce youth smoking. That's not about big guvernment. It's about sensible, bipartisan 
steps to dramatically reduce youth smoking. 

Q. But won't the McCain bill create 17 new federal bureaucracies? 

A. No -- this isn't about big government. What the bill does is to ensure that the federal 
government has the authority to regulate tobacco products in order to reduce youth 
smoking, as well as the ability to target tobacco revenues to strong public health and 
research efforts. The so-called "bureaucracies" that the industry is now complaining 
about are nothing more than what's necessary to protect the public health in this way -- to 
ensure that cigarettes are not sold to minors, to promote effective education, and to 
encourage smoking cessation. The proof that this is an industry con job is clear: almost 
all these provisions were in the June 1997 proposed settlement put forward by 41 state 
attorneys general, which the industry agreed to. The industry is criticizing these 
provisions now only because the political tide has turned against it, and certain other 
aspects of the legislation have gotten stronger. 

Q: Are you worried about the bill creating a black market? 

A: This is a serious issue, but we believe we can ensure that no significant black market 
emerges. We think we can minimize any smuggling through a system similar to the one 



that's been in place for alcoholic beverages tor over sixty years by: I) creating a "closed" 
distribution system for tobacco products so that only licensed entities can sell or buy 
products; 2) clearly branding packages for export, to prevent them from being diverted; 
and 3) establishing and enforcing penalties and other actions for violators. Senator 
McCain's bill largely addresses these issues; it provides a strong foundation for anti
smuggling legislation that will prevent the emergence of a black market. 

Q: Wouldn't this scheme extend the reach ofthe federal government to every mom
and-pop grocery store or 7-11? 

A: No. We support with a system that places primary responsibility for licensing retailers on 
state governments, as the McCain bill does. Thirty six states already license retail sellers 
of tobacco products, so this is not a major change. The important thing is to work with 
Congress to devise a scheme that will facilitate the effort to prevent smuggling, while not 
burdening retailers. The Administration will work with Congress, and the retailers 
themselves, on this issue. 

Q: Won't the McCain bill bankrupt the companies? Lots of Wall Street analysts say it 
will. 

A: We don't want to put the tobacco companies out of business. We just want to put them 
out of the business of selling cigarettes to kids. A central feature of comprehensive 
tobacco legislation is to ensure that most of the payments made by the tobacco companies 
are passed on to price, in order tq reduce. youth smoking. As a result, there will be at 
most a modest impact on the profitability of the tobacco companies. This is also an 
industry with significant cash flow and net assets that will allow it to easily absorb this 
modest profit decline. The operating earnings of RJR, Philip Morris, and Loews last year 
were $18 billion. Even RJR, the most highly leveraged firm in this industry, had a $1.5 
billion operating profit for its domestic tobacco business, and has over $4 billion in net 
assets from its Nabisco stock holdings. The only real risk of bankruptcy comes from 
losing a rash of lawsuits in court. 

Q. What do you think of the House Republican proposal to link drugs and tobacco in a 
single bill? 

A. Nobody disagrees about the need to be tough on drug use, but that is no excuse to be less 
than tough on youth smoking. We need to pass strong, comprehensive tobacco 
legislation this year that dramatically reduces youth smoking by raising the pack of 
cigarettes, imposing tough penalties on companies that continue to sell to kids, granting 
the FDA authority over tobacco products, and restricting advertising and marketing to 
children. The McCain bill, which passed the Senate Commerce Committee by a 19-1 
vote three weeks ago, is a strong step in that direction. If Republicans want to add good 
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anti-drug provisions to a comprehensive tobacco bill of this kind, I have no objections. 
But the bill must address the problem of youth smoking comprehensively; anti-drug 
provisions can't serve as an excuse for watered-down tobacco legislation. 

Q. What is wrong with passing a "skinny" tobacco bill? Why do you need a 
comprehensive bill? 

A. Every day, 3000 children and adolescents begin smoking, and 1,000 will die prematurely 
as a result. Experts agree that in order to dramatically reduce youth smoking we need to 
take a comprehensive approach that will attack the problem from a variety of angles. 

• Price: All experts agree that the single most important step we can take to reduce 
youth smoking is to raise the price of a pack of cigarettes significantly. That is 
why I proposed raising the price of cigarettes by $1.10 over five years -- an 
increase that both the Treasury Department and the Congressional Budget Office 
agree should cut youth smoking by about a third. 

• Advertising: Studies show that industry advertising significantly contributes to 
youth smoking rates. The Treasury Department has estimated that the advertising 
and marketing restrictions in the McCain bill should cut youth smoking by about 
15 percent. This is a conservative estimate: an American Medical Association 
study recently found that a full 34% of teen smoking is attributable to promotional 
activities. 

• FDA lurisdictioR: Reaffirming the FDA authority over tobacco products is 
necessary to help stop young people from smoking before they start. Currently, 
nearly 90 percent of people begin smoking before age 18, despite the laws that 
make it illegal to sell cigarettes to minors. FDA Authority will ensure that young 
people do not have access to these products. 

• Penalties: Strong lookback penalties will act as an insurance policy to ensure that 
the tobacco industry takes meaningful steps to reduce youth smoking. If the bill's 
provisions on price, advertising, and FDA jurisdiction do not bring youth smoking 
down as much as expected, penalties will kick in to ensure that the industry has 
every incentive to take further action to reduce youth smoking. 

All of these measures support and reinforce each other; all are necessary to ensure that legislation 
dramatically reduces youth smoking. 



Tobacco Q&A 
May 6, 1998 

Q: I understand Minnesota may be close to settling its tobacco lawsuit. If there is a 
settlement, what will it mean for tobacco legislation? 

A: We think it will add to the momentum behind strong, comprehensive, and bipartisan 
tobacco legislation. In four states now, the tobacco industry has been held accountable -
and has agreed to tough measures to reduce youth smoking. The remaining challenge is 
to pass legislation that puts these and other measures into place on a national level. All 
our nation's children are at risk from tobacco, and we must have comprehensive national 
legislation to stop young Americans from smoking before they start. 

Background: According to CNN, under the settlement being drafted, the tobacco companies 
would pay Minnesota and Blue Cross and Blue Shield, more than $5 billion over the next 25 
years. Other portions of the proposal, according to "St. Paul's Pioneer Press," are permanent 
injunctions to combat marketing cigarettes to minors and engaging in anti-competitive activities; 
the shutdown of the Council for Tobacco Research, an organization used to raise doubts about 
the health hazards of smoking; and the release of more internal tobacco company documents. 

Q: I understand that Reps. Hansen and Meehan may introduce a new tobacco bill 
today. What's your view of it? 

A: I commend Representatives Hansen and Meehan for their hard work to put together a 
strong, bipartisan comprehensive tobacco bill designed to reduce youth smoking in this 
country. The Hansen-Meehan bill contains a substantial price increase, strong industry 
and company penalties for failure to reduce youth smoking, full FDA authority to 
regulate tobacco, strong restrictions on advertising and youth marketing of tobacco 
products, and strong protections against exposure to environmental tobacco smoke. I 
look forward to working with them to ensure that their legislation adequately protects 
tobacco farmers and to pass a comprehensive tobacco bill this year. 

Q: I understand General McCaffrey released a statement today on tobacco. What did 
he say? 

A: In his statement, General McCaffrey said "tobacco use by young people plays a 
dangerous role in leading to more dangerous, illicit drugs" and "a responsible drug policy 
must include preventing youth cigarette use." 

General McCaffrey made the remarks after meeting in Biloxi with Mississippi Attorney 
General Mike Moore. 
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Q&As on Tobacco 
May S, 1998 

Q: Do you think you'll get a tobacco bill this year? 

A: I believe we have an historic opportunity to pass bipartisan legislation this year which 
contains all the elements necessary to reduce teen smoking. And I'm going to do 
everything I can to put politics aside and pass legislation that will achieve that objective. 
Senator McCain's legislation, which passed the Commerce Committee by a 19-1 vote, 
is a strong step in the right direction on the road to passing comprehensive tobacco 
legislation. It shows real momentum in both parties to pass effective, comprehensive 
tobacco legislation this year. 

Q: Isn't the McCain bill a big government, big tax proposal? 

A: No. What this bill does is to attack the problem of youth smoking comprehensively, as 
all experts say we need to do, by combining strong provisions on price, penalties, 
advertising and access, and FDA jurisdiction. Although we have some differences with 
Senator McCain, he also recognizes the need to move forward on all these fronts to 
reduce youth smoking. That's not about big govemment. It's about sensible, bipartisan 
steps to dramatically reduce youth smoking. 

Q. But won't the McCain bill create 17 new federal bureaucracies? 

A. No -- this isn't about big government. What the bill does is to ensure that the federal 
government has the authority to regulate tobacco products in order to reduce youth 
smoking, as well as the ability to target tobacco revenues to strong public health and 
research efforts. The so-called "bureaucracies" that the industry is now complaining 
about are nothing more than what's necessary to protect the public health in this way -- to 
ensure that cigarettes are not sold to minors, to promote effective education, and to 
encourage smoking cessation. The proof that this is an industry con job is clear: almost 
all these provisions were in the June 1997 proposed settlement put forward by 41 state 
attorneys general, which the industry agreed to. The industry is criticizing these 
provisions now only because the political tide has turned against it, and certain other 
aspects of the legislation have gotten stronger. 

Q: Are you worried about the bill creating a black market? 

A: This is a serious issue, but we believe we call ensure that no significant black market 
emerges. We think we can minimize any smuggling through a system similar to the one 



,. 

that's been in place for alcoholic beverages for over sixty years by: I) creating a "closed" 
distribution system for tobacco products so that only licensed entities can sell or buy 
products; 2) clearly branding packages for export, to prevent them from being diverted; 
and 3) establishing and enforcing penalties and other actions for violators. Senator 
McCain's bill largely addresses these issues; it provides a strong foundation for anti
smuggling legislation that will prevent the emergence of a black market. 

Q: Wouldn't this scheme extend the reach ofthe federal government to every mom
and-pop grocery store or 7-11? 

A: No. We support with a system that places primary responsibility for licensing retailers on 
state governments, as the McCain bill does. Thirty six states already license retail sellers 
oftobacco products, so this is not a major change. The important thing is to work with 
Congress to devise a scheme that will facilitate the effort to prevent smuggling, while not 
burdening retailers. The Administration will work with Congress, and the retailers 
themselves, on this issue. 

Q: Won't the McCain bill bankrupt the companies? Lots of Wall Street analysts say it 
will. 

A: We don't want to put the tobacco companies out of business. We just want to put them 
out of the business of selling cigarettes to kids. A central feature of comprehensive 
tobacco legislation is to ensure that most of the payments made by the tobacco companies 
are passed on to price, in order to reduce youth smoking. As a result, there will be at 
most a modest impact on the profitability of the tobacco companies. This is also an 
industry with significant cash flow and net assets that will allow it to easily absorb this 
modest profit decline. The operating earnings of RJR, Philip Morris, and Loews last year 
were $18 billion. Even RJR, the most highly leveraged firm in this industry, had a $1.5 
billion operating profit for its domestic tobacco business, and has over $4 billion in net 
assets from its Nabisco stock holdings. The only real risk of bankruptcy comes from 
losing a rash of lawsuits in court. 

Q. What do you think of the House Republican proposal to link drugs and tobacco in a 
single bill? 

A. Nobody disagrees about the need to be tough on drug use, but that is no excuse to be less 
than tough on youth smoking. We need to pass strong, comprehensive tobacco 
legislation this year that dramatically reduces youth smoking by raising the pack of 
cigarettes, imposing tough penalties on companies that continue to sell to kids, granting 
the FDA authority over tobacco products, and restricting advertising and marketing to 
children. The McCain bill, which passed the Senate Commerce Committee by a 19-1 
vote three weeks ago, is a strong step in that direction. If Republicans want to add good 
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anti-drug provisions to a comprehensive tobacco bill of this kind, I have no objections. 
But the bill must address the problem of youth smoking comprehensively; anti-drug 
provisions can't serve as an excuse for watered-down tobacco legislation. 

Q. What is wrong with passing a "skinny" tobacco bill?· Why do you need a 
comprehensive bilI? 

A. Every day, 3000 children and adolescents begin smoking, and 1,000 will die prematurely 
as a result. Experts agree that in order to dramatically reduce youth smoking we need to 
take a comprehensive approach that will attack the problem from a variety of angles. 

• Price: All experts agree that the single most important step we can take to reduce 
youth smoking is to raise the price of a pack of cigarettes significantly. That is 
why I proposed raising the price of cigarettes by $1.1 0 over five years -- an 
increase that both the Treasury Department and the Congressional Budget Office 
agree should cut youth smoking by about a third. 

• Advertising: Studies show that industry advertising significantly contributes to 
youth smoking rates. The Treasury Department has estimated that the advertising 
and marketing restrictions in the McCain bill should cut youth smoking by about 
15 percent. This is a conservative estimate: an American Medical Association 
study recently found that a full 34% of teen smoking is attributable to promotional 
activities. 

• FDA Jurisdiction: Reaffirming the FDA authority over tobacco products is 
necessary to help stop young people from smoking before they start. Currently, 
nearly 90 percent of people begin smoking before age 18, despite the laws that 
make it illegal to sell cigarettes to minors. FDA Authority will ensure that young 
people do not have access to these products. 

• Penalties: Strong lookback penalties will act as an insurance policy to ensure that 
the tobacco industry takes meaningful steps to reduce youth smoking. If the bill's 
provisions on price, advertising, and FDA jurisdiction do not bring youth smoking 
down as much as expected, penalties will kick in to ensure that the industry has 
every incentive to take further action to reduce youth smoking. 

All of these measures support and reinforce each other; all are necessary to ensure that legislation 
dramatically reduces youth smoking. 
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Q&As 
Surgeon General Report on Minority Tobacco Use 

April 27, 1998 

What does the Surgeon General's Report say? 

The Surgeon General's Report being released today is the first comprehensive report on 
the use and health effects of tobacco among minority groups. The report finds that from 
1991 to 1997, smoking increased by 80 percent for African-American youths and by 34 
percent for Hispanic youth. The report finds that cigarette smoking is a major cause of 
disease and death among minority populations, which will only get worse if these trends 
are not reversed. The report also documents that efforts to reduce and prevent smoking 
among minority and ethnic populations are undermined by the tobacco industry's heavily 
targeted advertising and promotion of tobacco products within these communities. 

In short, the report demonstrates, once again, why Congress needs to pass comprehensive 
tobacco legislation to reduce youth smoking this year. 

Additional Background 

Youth Smoking' Smoking Among High School Students (9-12th graders) 

Percent Smoking, 1991 Percent Smoking, 1997 Percent Increase 

African American 12.6% 22.7% 80% 

Hispanic 25.3% 34.0% 34% 

White 30.9% 39.7% 28% 

A 11 Students 27.5% 36.4% 32% 

Youth Smoking' Smoking Among High School Seniors (12th graders) 

Percent Smoking, 1990 Percent Smoking, 1995 Percent Increase 

Asian American! 17.5% 20.5% 17% 
Pacific Islander 

American Indians! 37.8% 47.7% 26% 
Alaska Natives 

Adult Smoking 

African American Hispanic Asian American! American White 
Pacific Islander Indian! Alaska 

Native 

Percent 26.5% 18.9% 15.3% 39.2% 25.9% 



~ Q: What does the report say about the tobacco industry targeting of minority 
communities? 

A: The Surgeon General's report shows the need for comprehensive tobacco legislation to 
reduce youth smoking that includes limits on advertising. The report found that the 
tobacco industry has targeted advertising and promotion campaigns intensively in 
minority and ethnic communities. For example, a 1990 study of San Francisco found that 
62 percent of billboards in predominantly African American neighborhoods advertised 
cigarettes, compared with 36 percent of billboards citywide. A 1993 study of San Diego 
found the highest proportion of billboards featuring tobacco companies was in Asian 
American neighborhoods, followed by African-American then Hispanic neighborhoods. 

The report chronicles how tobacco companies have promoted their products by 
sponsoring numerous ethnic activities and events, such as Chinese New Year festivities, 
Cinco de Mayo festivities, as well as activities related to AsianlPacific Heritage month 
and African-American history month. A study of magazines found that there were 12 
percent more cigarette advertisements in magazines targeted to African Americans (Jet, 
Ebony and Essence) then in magazines targeted to the general population (Time, 
Newsweek, People, and Mademoiselle). 

Q. Does the President have a specific proposal to address the particular problem of 
tobacco use within minority communities? 

A. Passing comprehensive tobacco legislation designed to reduce youth smoking will help 
all Americans -- regardless of their background or ethnicity. The Surgeon General's 
report illustrates that this is an extremely important issue in minority and ethnic 
communities. It also demonstrates that we need to better understand the use and effects 
of tobacco among minority and ethnic groups. For example, we want to look carefully at 
why smoking rates increased by 80 percent for African-American youth and by 34 
percent among Hispanics from 1991 to 1997 so that we can develop the prevention and 
cessation programs that will work best in those communities. We will continue to work 
closely with minority health experts to determine how best to address these issues. 

Q: Why are the smoking rates of African Americans lower than whites? 

A: The Surgeon General report documents a number of studies that show that differences in 
social attitudes and lifestyle factors between white and African-American youth help 
account for their different smoking rates. However, further research is needed to better 
account for these different smoking rates as well as to understand the recent increases in 
smoking among African-American youth. 

Additional Background 

Studies cited in the Surgeon General's report show that over time African-American high 
school seniors have become increasingly more likely than white seniors to acknowledge 
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the health risks of tobacco, to claim that smoking is a "dirty habit", and to claim that they 
prefer to date non-smokers. African-Americans are also likely to start smoking later than 
whites. 

One study in Tennessee showed that white high school age girls are four times more 
likely than their African-American counterparts and white boys twice as likely as 
African-American boys to believe that "smoking can help you control your weight and 
appetite." This same study revealed that 60 percent of white girls and nearly 20 percent of 
white boys cited weight control as a reason for smoking, whereas none of the African
American students cited weight as a reason for smoking. Another study showed that 
African-American teenage girls are less likely than white girls to think that smoking 
enhances their image. 

A previous Surgeon General's report found that when parents express concerns about 
smoking it appears to reduce the likelihood that their children will smoke. Various 
studies across the country have documented that African-Americans are more likely to 
have received anti-smoking messages from their parents. 

Q. Aren't the minority health organizations and the Congressional Minority Caucuses 
drafting legislation to address the problem of tobacco use among minorities, 
including by earmarking funds to this issue? What is your reaction to these 
proposals? 

A. Comprehensive legislation that meets the principles that the President has outlined would 
address many aspects of this problem: the best way to reduce youth smoking among 
minority populations is to design effective, comprehensive legislation that will reduce 
youth smoking in all our communities. But the Surgeon General's report underscores the 
need to understand the use and effects of tobacco among minority communities, and to 
devise the prevention and cessation programs that will work best in those communities. 
We look forward to reviewing closely any proposals that address our shared concerns. 

Q: Aren't the fees imposed by the Administration's plan and the McCain bill regressive 
and therefore hit minority communities hardest? 

A: The tobacco industry has spent billions of dollars marketing to low-income and 
minorities, and made billions of dollars at their expense. Big Tobacco doesn't care about 
poor people -- it just wants to keep hooking future smokers. As a result, low-income 
people have suffered a disproportionate level of tobacco-related harm. The 
Administration is committed to making sure cessation programs are available to help all 
smokers quit -- and just as important, that we change the way the tobacco industry does 
business so it no longer preys on poor kids in the first place. 
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Q: Are you concerned about the information reported in last week's New York Times 
that young African Americans are smoking more to enhance the high from 
marijuana? 

A: This Administration has long recognized that cigarettes, alcohol, and illegal drugs lIll 
pose a serious threat to our youth. Studies have shown that kids who make it to their 
21st birthday without having smoked a cigarette, taken a drink or turned to drugs are 
almost certain to avoid chemical dependency throughout their lives. That is why our 
goal must be to keep teenagers from having that first drink, trying a cigarette, or 
experimenting with illegal drugs before they are old enough to know better and to 
realize the consequences of their decisions. 

We are greatly concerned by data showing that smoking among African American youth 
has increased by 80 percent over the last six years. New information relating this trend to 
marijuana use is very disturbing, and provides still further reason to take strong action 
against illegal drugs. Of course, as The New York Times points out, the increase in 
tobacco use is even more heavily associated with advertising and other media messages 
that have a great impact on young people. That's why minority youth tend to smoke 
Kool and Newport, brands advertised with minority images, while white youth smoke 
Marlboro and Camel, whose ads feature white characters. 

These facts underscore why we need comprehensive legislation to reduce youth smoking 
by raising the price of cigarettes, putting into place tough restrictions on advertising 
and access, imposing penalties on the industry if it continues to sell cigarettes to 
children, and ensuring that the FDA has authority to regulate tobacco products. 

Q. What do you think of the House Republican proposal to link drugs and tobacco in a 
single bill? 

A. Nobody disagrees about the need to be tough on drug use, but that is no excuse to be less 
than tough on youth smoking. We need to pass strong, comprehensive tobacco 
legislation this year that dramatically reduces youth smoking by raising the pack of 
cigarettes, imposing tough penalties on companies that continue to sell to kids, granting 
the FDA authority over tobacco products, and restricting advertising and marketing to 
children. The McCain bill, which passed the Senate Commerce Committee by a 19-1 
vote three weeks ago, is a strong step in that direction. If Republicans want to add good 
anti-drug provisions to a comprehensive tobacco bill of this kind, we have no objections. 
But the bill must address the problem of youth smoking comprehensively; anti-drug 
provisions can't serve as an excuse for watered-down tobacco legislation. 

Q: What exactly is the President's strategy on drugs? 

A. This past February President Clinton released the 1998 National Drug Control Strategy, a 
comprehensive ten-year plan to reduce drug use and availability by 50% -- to a historic 
new low. The strategy is backed by a $17 billion anti-drug budget in FY 1999 -- the 
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largest ever presented to Congress, with a $1.1 billion increase over last year's budget. 

While the strategy incorporates specific goals and objectives in the areas of drug 
treatment and prevention, domestic law enforcement, interdiction, and international 
programs, its number one goal is to educate and enable our youth to reject illegal drugs. 
That is why the largest budget increases (15% over last year's funding levels) are targeted 
for this purpose. In contrast, Speaker Gingrich and the House Republicans tried to cut the 
Safe and Drug-Free Schools program -- the program that funds anti-drug efforts in 97% 
of the nation's school districts -- by a full 50% just a few years ago. 

Key initiatives in the drug strategy include: 

Protecting Kids: 
• $195 Million National Youth Anti-Drug Media Campaign to make sure that when 

kids tum on the television or surf the "net," they learn about the dangers of drugs. 
• $50 Million for School Drug Prevention Coordinators to improve and expand the 

Safe and Drug-Free Schools program by hiring more than 1,000 new prevention 
professionals to work with thousands of schools in preventing drug use. 

Strengthening Our Borders: 
• $163 Million for Border Patrol to hire 1,000 new Border Patrol officers and for 

"force mUltiplying" technology. 
• $54 Million for Advanced Technology for the Customs Service to deploy 

advanced technologies, such as X-ray systems and remote video surveillance. 
• $75.4 Milljon to Support Interdiction Efforts in the Andean region and Caribbean, 

and to train Mexican counterdrug forces. 

Strengthening Law Enforcement: 
• $38 Million to Crack Down on Methamphetamine and Heroin by hiring 100 new 

DEA agents, expanding the Administration's anti-methamphetamine initiative, 
and targeting heroin traffickers. 

Breaking the Cycle of Drugs and Crime: 
• $85 Million to Promote Coerced Abstinence to help state and local governments 

implement drug testing, treatment, and graduated sanctions for drug offenders. 

Closing the Treatment Gap: 
• $200 Milljon Increase for Substance Abuse Block Grants to help states close the 

treatment gap. 
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Q. What is wrong with passing a "skinny" tobacco bill? Why do you need a 
comprehensive bill? 

A. Every day, 3000 children and adolescents begin smoking, and 1,000 will die prematurely 
as a result. Experts agree that in order to dramatically reduce youth smoking we need to 
take a comprehensive approach that will attack the problem from a variety of angles. 

• Price: All experts agree that the single most important step we can take to reduce 
youth smoking is to raise the price of a pack of cigarettes significantly. That is 
why the President has proposed raising the price of cigarettes by $1.1 0 over five 
years -- an increase that both the Treasury Department and the Congressional 
Budget Office agree should cut youth smoking by about a third. 

• Advertising: Studies show that industry advertising significantly contributes to 
youth smoking rates. The Treasury Department has estimated that the advertising 
and marketing restrictions in the McCain bill should cut youth smoking by about 
15 percent. This is a conservative estimate: a study recently published in the 
Journal of the American Medical Association found that a full 34% of teen 
smoking is attributable to promotional activities. 

• FDA Jurisdiction: Reaffirming the FDA authority over tobacco products is 
necessary to help stop young people from smoking before they start. Currently, 
nearly 90 percent of people begin smoking before age 18, despite the laws that 
make it illegal to sell cigarettes to minors. FDA Authority will ensure that young 
people do not have access to these products. 

• Penalties: Strong lookback penalties will act as an insurance policy to ensure that 
the tobacco industry takes meaningful steps to reduce youth smoking. If the bill's 
provisions on price, advertising, and FDA jurisdiction do not bring youth smoking 
down as much as expected, penalties will kick in to ensure that the industry has 
every incentive to take further action to reduce youth smoking. 

All of these measures support and reinforce each other; all are necessary to ensure that 
legislation dramatically reduces youth smoking. 

Q: Isn't the President's plan a big government, big tax proposal? 

A: No. What the President's approach does is to attack the problem of youth smoking 
comprehensively, as all experts say we need to do, by combining strong provisions on 
price, penalties, advertising and access, and FDA jurisdiction. Although we have some 
differences with Senator McCain, he also recognizes the need to move forward on all 
these fronts to reduce youth smoking. That's not about big government. It's about 
sensible, bipartisan steps to dramatically reduce youth smoking. 
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Q. But won't the McCain bill create 17 new federal bureaucracies? 

A. No -- this isn't about big government. That's just another Big Lie from Big Tobacco. 
What the bill does is to ensure that the federal government has the authority to regulate 
tobacco products in order to reduce youth smoking, as well as the ability to target tobacco 
revenues to strong public health and research efforts. The so-called "bureaucracies" that 
the industry is now complaining about are nothing more than what's necessary to protect 
the public health in this way -- to ensure that cigarettes are not sold to minors, to promote 
effective education, and to encourage smoking cessation. The proofthat this is an 
industry con job is clear: almost all these provisions were in the June 1997 proposed 
settlement put forward by 41 state attorneys general, which the industry agreed to. The 
industry is criticizing these provisions now only because the political tide has turned 
against it, and certain other aspects of the legislation have gotten stronger. 

Q: Hasn't the Administration proposed a big government scheme that would extend 
the reach of the federal government to every mom-and-pop grocery store? 

A: No. The Administration has offered proposals designed to reduce smuggling that would 
require wholesalers, distributors, and retailers to identify themselves as such. That's no 
more than what any business has to do now to sell liquor -- and no more than what most 
states already require sellers of tobacco to do. The important thing is to work with 
Congress to devise a scheme that will facilitate the effort to prevent smuggling, while not 
burdening retailers. The Administration will work with Congress, and the retailers 
themselves, on this issue. 

Q: Aren't you just trying to bankrupt the companies? 

A: We don't want to put the tobacco companies out of business. We just want to put them 
out of the business of selling cigarettes to kids. A central feature of comprehensive 
tobacco legislation is to ensure that most of the payments made by the tobacco companies 
are passed on to price, in order to reduce youth smoking. As a result, there will be at 
most a modest impact on the profitability of the tobacco companies. This is also an 
industry with significant cash flow and net assets that will allow it to easily absorb this 
modest profit decline. The operating earnings of RlR, Philip Morris, and Loews last year 
were $18 billion. Even RlR, the most highly leveraged firm in this industry, had a $1.5 
billion operating profit for its domestic tobacco business, and has over $4 billion in net 
assets from its Nabisco stock holdings. The only real risk of bankruptcy comes from 
losing a rash of lawsuits in court. 
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Q: 

A: 

Q: 

A: 

Q&As on Tobacco 
April 30, 1998 

1 understand Deputy Treasury Secretary Larry Summers is testifying before the 
Senate Judiciary Committee today on the black market for tobacco. What's he 
going to say? 

The Deputy Secretary is going to say that we can minimize black market activity through 
a system similar to the one that's been in place for alcoholic beverages for over sixty 
years by: I) creating a "closed" distribution system for tobacco products so that only 
licensed entities can sell or buy products; 2) clearly branding packages for export, to 
prevent them from being diverted; and 3) establishing and enforcing penalties and other 
actions for violators. Senator McCain's bill largely addresses these issues, and we are 
working with him on technical changes to ensure that diversion and smuggling will not 
defeat the purposes of comprehensive tobacco legislation. 

But didn't Canada have a lot of smuggling when it raised cigarette prices? 

In the early 1990s, Canada did have a problem with cigarettes being legally exported to 
the U.S. and illegally smuggled back into Canada. There are several reasons why we 
believe that example does not apply to the U.S.: 

• First and foremost, Canada did not have in place the type of effective licensing, 
registration, and enforcement system advocated by the Administration to crack 
down on smuggling. 

• Second, smuggling became a problem in Canada because of the ease of access to 
alternative markets -- 80 percent of the Canadian population lives within a two 
hour drive of the U.S. border. The U.S. population is more dispersed. 

• Third, sizable cigarette taxes existed in Canada both before and after Canada's 
smuggling difficulties in the early 1990's, and thus smuggling in Canada does not 
seem directly related to price. 

Q: Wouldn't this big government scheme extend the reach ofthe federal government to 
every mom-and-pop grocery store or 7-11? 

A: No. We are comfortable with a system that places primary responsibility for licensing 
retailers on state governments, as the McCain bill does. Thirty six states already have 
licensing systems in place, so this will not represent a major change. In most of these 
states, retailers have to participate in only a modest and simple identification process, and 
this will continue to be the case. We will work with Congress to ensure that the scheme 
adopted in legislation will facilitate the effort to prevent smuggling, while not burdening 
retailers. The Administration will work with Congress, and the retailers themselves, on 
this issue. 



'. -- Q: How do you answer the Wall Street charges that this will bankrupt companies? 

A: We don't want to put the tobacco companies out of business. We just want to put them 
out of the business of selling cigarettes to kids. A central feature of comprehensive 
tobacco legislation is to ensure that most of the payments made by the tobacco companies 
are passed on to price, in order to reduce youth smoking. As a result, there will be at 
most a modest impact on the profitability of the tobacco companies. This is also an 
industry with significant cash flow and net assets that will allow it to easily absorb this 
modest profit decline. The operating earnings of RJR, Philip Morris, and Loews last year 
were $18 billion. Even RJR, the most highly leveraged firm in this industry, had a $1.5 
billion operating profit for its domestic tobacco business, and has over $4 billion in net 
assets from its Nabisco stock holdings. The only real risk of bankruptcy comes from 
losing a rash of lawsuits in court. 

Q: Do you really think you'll get a tobacco bill this year? 

The President believe we have an historic opportunity to pass bipartisan legislation this 
year which both contains the elements necessary to reduce teen smoking. And he's going 
to do everything he can to put politics aside and pass legislation that will achieve that 
objective. Senator McCain's legislation, which passed the Commerce Committee by a 
19-1 vote, is a strong step in the right direction on the road to passing comprehensive 
tobacco legislation. It shows real momentum in both parties to pass effective, 
comprehensive tobacco legislation this year. 

Q: Isn't the McCain bill a big government, big tax proposal? 

A: No. What this bill does is to attack the problem of youth smoking comprehensively, as 
all experts say we need to do, by combining strong provisions on price, penalties, 
advertising and access, and FDA jurisdiction. Although we have some differences with 
Senator McCain, he also recognizes the need to move forward on all these fronts to 
reduce youth smoking. That's not about big government. It's about sensible, bipartisan 
steps to dramatically reduce youth smoking. 

Q. But won't the McCain bill create 17 new federal bureaucracies? 

A. No -- this isn't about big government. What the bill does is to ensure that the federal 
government has the authority to regulate tobacco products in order to reduce youth 
smoking, as well as the ability to target tobacco revenues to strong public health and 
research efforts. The so-called "bureaucracies" that the industry is now complaining 
about are nothing more than what's necessary to protect the public health in this way -- to 
ensure that cigarettes are not sold to minors, to promote effective education, and to 
encourage smoking cessation. The proof that this is an industry conjob is clear: almost 
all these provisions were in the June 1997 proposed settlement put forward by 41 state 
attorneys general, which the industry agreed to. The industry is criticizing these 
provisions now only because the political tide has turned against it, and certain other 
aspects of the legislation have gotten stronger. 
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Talking Points and Q & A on Tobacco Legislation 
April 20, 1998 

Today, President Clinton issued a strong statement calling for Congress to pass 
comprehensive, bipartisan tobacco legislation to reduce teen smoking. 

CLEAR FACTS, HIGH STAKES. 3,000 children begin to smoke every day; 1,000 of them will 
. die early as a result. President Clinton is committed to passing comprehensive bipartisan 

legislation to stop young Americans from smoking before they start, by raising the price of 
cigarettes, putting into place tough restrictions on advertising and access, imposing penalties 
on the industry if it continues to sell cigarettes to children, and ensuring that the FDA has 
authority to regulate tobacco products. That effort can save one million lives over the next 
five years. 

A STRONG FOUNDATION FOR FUTURE TOBACCO REFORM. Senator McCain and Senator 
Hollings' tobacco legislation bill, which passed the Commerce Committee by a 19-1 vote three 
weeks ago, is a strong step in the right direction on the road to passing comprehensive tobacco 
legislation. It shoWs real momentum in both parties to pass effective, comprehensive tobacco 
legislation this year. 

STANDING STRONG FOR COMPREHENSIVE REFORM, NOT HALF MEASURES. In the days to 
come, the tobacco industry will try to persuade Congress to pass weaker legislation, which will 
not reduce teen smoking. We must continue to work with Senator McCain and others to ensure 
the kind of legislation that will succeed in dramatically reducing teen smoking. This is no time 
to accept half-measures that will only play into the industry's hands. 

Questions and Answers 

Q: What did the President think of Speaker Gingrich's statement this weekend 
criticizing the McCain bill? Do you think the Speaker has adopted the industry's 
line? 

A: The President was very disappointed in the Speaker's statement. The Speaker indicated 
that he wants to pursue half-measures, rather than a comprehensive approach that will do 
everything it takes to reduce youth smoking. We need a bill that's strong on price, that's 
strong on penalties, that's strong on advertising and access restrictions, and that's strong 
on FDA jurisdiction. Senator McCain's bill is a very strong step in that direction, and we 
hope Speaker Gingrich will rethink his position arid decide to support such a 
comprehensive approach. 

Q: Isn't the President's plan -- and the McCain bill -- a big government, big tax 
proposal? 
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A: No. What the President's approach does is to attack the problem of youth smoking 
comprehensively, as all experts say we need to do, by combining strong provisions on 
price, penalties, advertising and access, and FDA jurisdiction. Altbough we have some 
differences with Senator McCain, he also recognizes the need to move forward on all 
these fronts to reduce youtb smoking. That's not about big government. It's about 
sensible, bipartisan steps to dramatically reduce youth smoking. 

Q. But won't the McCain bill create 17 new federal bureaucracies? 

A. No -- this isn't about big government. That's just anotber Big Lie from Big Tobacco. 
What the bill does is to ensure tbat tbe federal government has tbe autbority to regulate 
tobacco products in order to reduce youth smoking, as well as the ability to target tobacco 
revenues to strong public health and research efforts. The so-called "bureaucracies" that 
the industry is now complaining about are nothing more tban what's necessary to protect 
the public health in this way -- to ensure that cigarettes are not sold to minors, to promote 
effective education, and to encourage smoking cessation. The proof that this is an 
industry con job is clear: almost all tbese provisions were in the June 1997 proposed 
settlement put forward by41 state attorneys general, which the industry agreed to. The 
industry is criticizing these provisions now only because the political tide has turned 
against it, and certain otber aspects of tbe legislation have gotten stronger. 

Q: Aren't the fees imposed by the Administration's plan and the McCain bill 
regressive? 

A: The tobacco industry has spent billions of dollars marketing to low-income and 
minorities, and made billions of dollars at their expense. Big Tobacco doesn't care about 
poor people -- it just wants to keep hooking future smokers. The Administration is 
committed to making sure cessation programs are available to help smokers quit -- and 
just as important, that we change the way the tobacco industry does business so it no 
longer preys on poor kids in the first place. 

Q: Isn't the licensing scheme that the Administration proposed a big government 
scheme that would extend the reach of the federal government to every mom-and
pop grocery store or 7-11? 

A: No. The Administration has offered proposals designed to reduce smuggling that would 
require wholesalers, distributors, and retailers to identify themselves as such. That's no 
more than what any business has to do now to sell liquor -- and no more than what most 
states already require sellers of tobacco to do. The important thing is to work with 
Congress to devise a scheme tbat will facilitate the effort to prevent smuggling, while not 
burdening retailers. The Administration will work with Congress, and the retailers 
themselves, on this issue. 

Q: Aren't you just trying to bankrupt the companies? Lots of Wall Street analysts say 
you will. 
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A: We don't want to pui the tobacco companies out of business. We just want to put them 
out of the business of selling cigarettes to kids. A central feature of comprehensive 
tobacco legislation is to ensure that most of the payments made by the tobacco companies 
are passed on to price, in order to reduce youth smoking. As a result, there will be at 
most a modest impact on the profitability of the tobacco companies. This is also an 
industry with significant cash flow and net assets that will allow it to easily absorb this 
modest profit decline. The operating earnings of RJR, Philip Morris, and Loews last year 
were $18 billion. Even RJR, the most highly leveraged firm in this industry, had a $1.5 
billion operating profit for its domestic tobacco business, and has over $4 billion in net 
assets from its Nabisco stock holdings. The only real risk of bankruptcy comes from 
losing a rash of lawsuits in court. 



PRESIDENT CLINTON: 
STOPPING THE MARKETING OF TOBACCO TO ALL CIDLDREN 

April 27, 1998 

"The/acts are as plain as the slakes are high: Three thousand children begin 10 smoke every day, 
even though it's illegal in every state, and 1,000 will die earlier because of it. All these children have been 
targeted by a massive, multimillion-dollar media campaign that preys on their insecurities and their 
dreams ... We are fightingfor the lives of our children. We arefightingfor the public health, and we are 
fighting against predatory practices by tobacco companies that have targeted our children. " 

President Bill Clinton 
April 20, 1998 

Today, President Clinton holds a White House event to release a new report from· Surgeon General David 
Satcher on tobacco use among minority populations. The report highlights the rising rate of teen smoking in 
many ethnic and minority groups and underscores the urgent need for comprehensive legislation to reduce 
youth smoking. 

DOCUMENTING DISTURBING TRENDS IN TOBACCO USE. The Surgeon General's report is the most 
comprehensive compilation of research to date on the use and health effects of tobacco on minority 
populations, including African Americans, Hispanics, Asian Americans, and American Indiansl Alaska 
Natives. The report shows that: 

• Teen smoking rates are rising in maw of these groups. Between 1991 and 1997, smoking rates among 
African-American high school students rose a startling 80%, and by 34% among Hispanic high school 
students. The most data on Asian American and American Indian/Alaska Native youth shows that, from 
1990 to 1995, cigarette smoking increased by 17 % and 26 % respectively. 

• Cigarette smoking is a major cause of death and disease for minority and ethnic groups. Lung cancer is 
the leading cancer death for all four minority groups examined in the study. The increase in youth 
smoking threatens to reverse recent progress made against lung cancer among these groups. 

• Tobacco advertising targeted at ethnic and minority communities pose serious challenges to efforts to 
reduce smoking in these populations. Tobacco products are advertised intensively to minority 
communities; in one city, for example, 62 % of billboards in predominantly African American 
neighborhoods advertised cigarettes, compared with 36% of billboards citywide. 

A STRATEGIC PLAN FOR REDUCING YOUTH TOBACCO USE. President Clinton is committed to passing 
comprehensive legislation to stop young Americans from smoking before they start -- an effort that can save 
one million lives over the next five years. The President's plan for comprehensive tobacco legislation includes 
five key principles: 

• A comprehensive plan to reduce youth smoking by raising the price of packs of cigarettes by up to 
$1.50 over ten years through a combination of annual payments and tough penalties on the tobacco 
industry; 

• Full authority for the Food and Drug Administration to regulate tobacco products; 
• Changes in the way the tobacco industry does business, including ending marketing and promotion to 

kids; 
• Progress toward other public health goals, including biomedical and cancer research, a reduction of 

second-hand smoke, promotion of smoking cessation programs, and other urgent priorities; and 
• Protection for tobacco farmers and their communities. 



," 
" 

Talking Points and Q & A on Tobacco Legislation 
April 20, 1998 

Today, President Clinton issued a strong statement calling for Congress to pass 
comprehensive, bipartisan tobacco legislation to reduce teen smoking, 

CLEAR FACTS, HIGH STAKES. 3,000 children begin to smoke every day; 1,000 of them will 
die early as a result. President Clinton is committed to passing comprehensive bipartisan 
legislation to stop young Americans from smoking before they start, by raising the price of 
cigarettes, putting into place tough restrictions on advertising and access, imposing penalties 
on the industry if it continues to sell cigarettes to children, and ensuring that the FDA has 
authority to regulate tobacco products. That effort can save one million lives over the next 
five years, 

A STRONG FOUNDATION FOR FUTURE TOBACCO REFORM. Senator McCain and Senator 
Hollings' tobacco legislation bill, which passed the Commerce Committee by a 19-1 vote three 
weeks ago, is a strong step in the right direction on the road to passing comprehensive tobacco 
legislation. It shows real momentum in both parties to pass effective, comprehensive tobacco 
legislation this year. 

STANDING STRONG FOR COMPREHENSIVE REFORM, NOT HALF MEASURES. In the days to 
come, the tobacco industry will try to persuade Congress to pass weaker legislation, which will 
not reduce teen smoking. We must continue to work with Senator McCain and others to ensure 
the kind of legislation that will succeed in dramatically reducing teen smoking, This is no time 
to accept half-measures that will only play into the industry's hands. 

Questions and Answers 

Q: What did the President think of Speaker Gingrich's statement this weekend 
criticizing the McCain bill? Do you think the Speaker has adopted the industry's 
line? 

A: The President was very disappointed in the Speaker's statement. The Speaker indicated 
that he wants to pursue half-measures, rather than a comprehensive approach that will do 
everything it takes to reduce youth smoking, We need a bill that's strong on price, that's 
strong on penalties, that's strong on advertising and access restrictions, and that's strong 
on FDA jurisdiction. Senator McCain's bill is a very strong step in that direction, and we 
hope Speaker Gingrich will rethink his position and decide to support such a 
comprehensive approach. 



Q: Isn't the President's plan -- and the McCain bill-- a big government, big tax 
proposal? 

A: No. What the President's approach does is to attack the problem of youth smoking 
comprehensively, as all experts say we need to do, by combining strong provisions on 
price, penalties, advertising and access, and FDA jurisdiction. Although we have some 
differences with Senator McCain, he also recognizes the need to move forward on all 
these fronts to reduce youth smoking. That's not about big government. It's about 
sensible, bipartisan steps to dramatically reduce youth smoking. 

Q. But won't the McCain bill create 17 new federal bureaucracies? 

A. No -- this isn't about big government. That's just another Big Lie from Big Tobacco. 
What the bill does is to ensure that the federal government has the authority to regulate 
tobacco products in order to reduce youth smoking, as well as the ability to target tobacco 
revenues to strong public health and research efforts. The so-called "bureaucracies" that 
the industry is now complaining about are nothing more than what's necessary to protect 
the public health in this way -- to ensure that cigarettes are not sold to minors, to promote 
effective education, and to encourage smoking cessation. The proof that this is an 
industry con job is clear: almost all these provisions were in the June 1997 proposed 
settlement put forward by 4 I state attorneys general, which the industry agreed to. The 
industry is criticizing these provisions now only because the political tide has turned 
against it, and certain other aspects ofthe legislation have gotten stronger. 

Q: Isn't the Administration's plans for tobacco legislation based on its need for a 
certain amount of revenue to fund its favorite spending programs? 

A: No. The President's plan was designed to dramatically reduce youth smoking. Of course 
the plan raises money, because experts all agree that the single most important step we 
can take to reduce youth smoking is to raise the price of a pack of cigarettes significantly. 
The President has proposed allocating these revenues to programs that promote public 
health and assist children. But his priority is to ensure that Congress commits to enacting 
comprehensive legislation, including a substantial price increase -- not that it agrees to 
spend resulting revenues in any particular way. 

Q: Aren't the fees imposed by the Administration's plan and the McCain bill 
regressive? 

A: The tobacco industry has spent billions of dollars marketing to low-income and 
minorities, and made billions of dollars at their expense. Big Tobacco doesn't care about 
poor people -- it just wants to keep hooking future smokers. As a result, low-income 
people have suffered a disproportionate level of tobacco-related harm. The 
Administration is committed to making sure cessation programs are available to help 
smokers quit -- and just as important, that we change the way the tobacco industry does 
business so it no longer preys on poor kids in the first place. 
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Q: Isn't the licensing scheme that the Administration proposed a big government 
scheme that would extend the reach of the federal government to every mom-and
pop grocery store or 7-11? 

A: No. The Administration has offered proposals designed to reduce smuggling that would 
require wholesalers, distributors, and retailers to identity themselves as such. That's no 
more than what any business has to do now to sell liquor -- and no more than what most 
states already require sellers of tobacco to do. The important thing is to work with 
Congress to devise a scheme that will facilitate the effort to prevent smuggling, while not 
burdening retailers. The Administration will work with Congress, and the retailers 
themselves, on this issue. 

Q: Aren't you just trying to bankrupt the companies? Lots of Wall Street analysts say 
you will. 

A: We don't want to put the tobacco companies out of business. We just want to put them 
out of the business of selling cigarettes to kids. A central feature of comprehensive 
tobacco legislation is to ensure that most of the payments made by the tobacco companies 
are passed on to price, in order to reduce youth smoking. As a result, there will be at 
most a modest impact on the profitability of the tobacco companies. This is also an 
industry with significant cash flow and net assets that will allow it to easily absorb this 
modest profit decline. The operating earnings of RJR, Philip Morris, and Loews last year 
were $18 billion. Even RJR, the most highly leveraged firm in this industry, had a $1.5 
billion operating profit for its domestic tobacco business, and has over $4 billion in net 
assets from its Nabisco stock holdings. The only real risk of bankruptcy comes from 
losing a rash of lawsuits in court. 



Draft Statement by the President 

The House Commerce Committee today will release thousands of tobacco industry documents. I 
commend Chairman Bliley, Congressman Waxman, and the members of the Committee for 
helping to bring these documents to light. 

The release of these documents underscores the urgency of enacting comprehensive, bipartisan 
tobacco legislation this year, which can stop three million children from smoking over the next 
five years and save one million lives. I am committed to working with legislative leaders on 
both sides of the aisle, in both the House and the Senate, to enact a comprehensive bill to stop 
young Americans from smoking before they start -- a bill that raises the price of cigarettes, 
puts into place tough restrictions on advertising and access, imposes penalties on the industry 
if it continues to sell cigarettes to children, and ensures that the FDA has authority to regulate 
tobacco products. Our nation's children are counting on us to put politics aside and work 
together in a bipartisan manner to get this job done. 



Q&A on Tobacco and Drugs 
April 22, 1998 

Q. What do you think of the House Republican proposal to link drugs and tobacco in a 
single bill? 

A. Nobody disagrees about the need to be tough on drug use, but that is no excuse to be less 
than tough on youth smoking. We need to pass strong, comprehensive tobacco 
legislation this year that dramatically reduces youth smoking by raising the pack of 
cigarettes, imposing tough penalties on companies that continue to sell to kids, granting 
the FDA authority over tobacco products, and restricting advertising and marketing to 
children. The McCain bill, which passed the Senate Commerce Committee by a 19-1 
vote three weeks ago, is a strong step in that direction. If Republicans want to add good 
anti-drug provisions to a comprehensive tobacco bill of this kind, we have no objections. 
But the bill must address the problem of youth smoking comprehensively; anti-drug 
provisions can't serve as an excuse for watered-down tobacco legislation. 

Q: What exactly is the President's strategy on drugs? 

A. This past February President Clinton released the 1998 National Drug Control Strategy, a 
comprehensive ten-year plan to reduce drug use and availability by 50% -- to a historic 
new l.ow. The strategy is backed by a $17 billion anti-drug budget in FY 1999 -- the 
largest ever presented to Congress, with a $1.1 billion increase over last year's budget. 

While the strategy incorporates specific goals and objectives in the areas of drug 
treatment and prevention, domestic law enforcement, interdiction, and international 
programs, its number one goal is to educate and enable our youth to reject illegal drugs. 
That is why the largest budget increases (15% over last year's funding levels) are targeted 
for this purpose. In contrast, Speaker Gingrich and the House Republicans tried to cut the 
Safe and Drug-Free Schools program -- the program that funds anti-drug efforts in 97% 
of the nation's school districts -- by a full 50% just a few years ago. 

Key initiatives in the drug strategy include: 

Protecting Kids: 
• $195 Million National Youth Anti-Drug Media Campaign to make sure that when 

kids tum on the television or surf the "net," they learn about the dangers of drugs. 
• $50 Million for School Drug Prevention Coordinators to improve and expand the 

Safe and Drug-Free Schools program by hiring more than 1,000 new prevention 
professionals to work with thousands of schools in preventing drug use. 

Strengthening Our Borders: 
• $163 Million for Border Patrol to hire 1,000 new Border Patrol officers and for 

"force multiplying" technology. 
• $54 Million for Advanced Technology for the Customs Service to deploy 
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advanced technologies, such as X-ray systems and remote video surveillance. 
• $75.4 Million to Support Interdiction Efforts in the Andean region and Caribbean, 

and to train Mexican counterdrug forces. 

Strengthening Law Enforcement: 
• $38 Million to Crack pown on Methamphetamine and Heroin by hiring 100 new 

DEA agents, expanding the Administration's anti-methamphetamine initiative, 
and targeting heroin traffickers. 

Breaking the Cycle of Drugs and Crime: 
• $85 Million to Promote Coerced Abstinence to help state and local governments 

implement drug testing, treatment, and graduated sanctions for drug offenders. 

Closing the Treatment Gap: 
• $200 Million Increase for Substance Abuse Block Grants to help states close the 

treatment gap. 

Q: Are you concerned about the information reported in today's New York Times that 
young African Americans are smoking more to enhance the high from marijuana? 

A: This Administration has long recognized that cigarettes, alcohol, and illegal drugs lIll 
pose a serious threat to our youth. Studies have shown that kids who make it to their 
21st birthday without having smoked a cigarette, taken a drink or turned to drugs are 
almost certain to avoid chemical dependency throughout their lives. That is why our 
goal must be to keep teenagers from having that first drink, trying a cigarette, or 
experimenting with illegal drugs before they are old enough to know better and to 
realize the consequences of their decisions. 

We are greatly concerned by new data released earlier this month showing that smoking 
among African American youth has increased by 80 percent over the last six years. New 
information relating this trend to marijuana use is very disturbing, and provides still 
further reason to take strong action against illegal drugs. Of course, as the New York 
Times points out, the increase in tobacco use is even more heavily associated with 
advertising and other media messages that have a great impact on young people. That's 
why minority youth tend to smoke Kool and Newport, brands advertised with minority 
images, while white youth smoke Marlboro and Camel, whose ads feature white 
characters. 

These facts underscore why we need comprehensive legislation to reduce youth smoking 
by raising the price of cigarettes, putting into place tough restrictions on advertising 
and access, imposing penalties on the industry if it continues to sell cigarettes to 
children, and ensuring that the FDA has authority to regulate tobacco products. 
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TobaccoQ& A 
April 22, 1998 

Q. What is wrong with passing a "skinny" tobacco bill? Why do you need a 
comprehensive bill? 

A. Every day, 3000 children and adolescents begin smoking, and 1,000 will die prematurely 
as a result. Experts agree that in order to dramatically reduce youth smoking we need to 
take a comprehensive approach that will attack the problem from a variety of angles. 

• Price: All experts agree that the single most important step we can take to reduce 
youth smoking is to raise the price of a pack of cigarettes significantly. That is 
why the President has proposed raising the price of cigarettes by $1.10 over five 
years -- an increase that both the Treasury Department and the Congressional 
Budget Office agree should cut youth smoking by about a third. 

• Advertising: Studies show that industry advertising significantly contributes to 
youth smoking rates. The Treasury Department has estimated that the advertising 
and marketing restrictions in the McCain bill should cut youth smoking by about 
15 percent. This is a conservative estimate: an American Medical Association 
study recently found that a full 34% of teen smoking is attributable to promotional 
activities. 

• FDA Jurisdiction: Reaffirming the FDA authority over tobacco products is 
necessary to help stop young people from smoking before they start. Currently, 
nearly 90 percent of people begin smoking before age 18, despite the laws that 
make it illegal to sell cigarettes to minors. FDA Authority will ensure that young 
people do not have access to these products. 

• Penalties: Strong lookback penalties will act as an insurance policy to ensure that 
the tobacco industry takes meaningful steps to reduce youth smoking. If the bill's 
provisions on price, advertising, and FDA jurisdiction do not bring youth smoking 
down as much as expected, penalties will kick in to ensure that the industry has 
every incentive to take further action to reduce youth smoking. 

All of these measures support and reinforce each other; all are necessary to ensure that legislation 
dramatically reduces youth smoking. 



Tobacco Q&A 
April 10, 1998 

L IS THE TOBACCO DEAL DEAD? 

4:00 p.m. DRAFT 

Q: Isn't the tobacco deal dead now that the industry has walked away? 

A: Actually, we are now closer than ever to getting comprehensive tobacco legislation which 
will dramatically reduce youth smoking. We are gaining powerful momentum across the 
nation and in Congress, evidenced by the 19-1 vote in favor of Senator McCain's bill in 
the Senate Commerce Committee. Ultimately, protecting the public health and reducing 
youth smoking is our bottom line. While we would prefer that the tobacco companies 
willingly participate in these discussions, we will forge ahead with our efforts to reduce 
youth smoking with our without them. 

Q: So you don't believe RJR Nabisco CEO Steven Goldstone when he says he's through 
negotiating with Congress? 

A: It is no surprise that the tobacco industry would protest the legislation moving through 
the Congress -- it is in their interest to object to the bill now to prevent it from getting 
even tougher. In the end, the companies will have a strong incentive to participate, and 
we're convinced that they'll recognize this. 

We would prefer that the companies join, rather than fight, our efforts to reduce smoking. 
But make no mistake: The President will continue to work to reduce youth smoking no 
matter what the companies do. He has worked on this effort for two years; members of 
Congress from both parties are now joining him; and we will get strong legislation on 
youth smoking whether or not the companies join us. 

Q: But don't you need industry cooperation to enact tobacco legislation? 

A: We would like the tobacco industry to willingly join us in this effort to reduce youth 
smoking. And we still believe that the tobacco industry will have every incentive to 
agree to legislation in the end, so that they can end this chapter in their history. But if 
they refuse to join us, we will still make progress. We will continue our efforts to pass 
comprehensive legislation to dramatically reduce youth smoking. 



Q: What's wrong with the June 20th settlement that the industry favors? Didn't the 
President and Secretary Shalala praise it? 

A: As the President made clear on September 17th, any legislation must meet five principles 
in order to gain his support. It must: 

• Raise the price of cigarettes by up to $1.50 a pack over the next ten years 
and impose tough penalties on companies that continue to sell to kids; 

• Expressly confirm the FDA authority to regulate tobacco products; 
• Get tobacco companies out of the business of marketing to children; 
• Further public health research and goals; 
• Protect tobacco farmers and their communities. 

The proposed settlement between the industry and the state attorneys general did not raise the 
price of cigarettes enough to reduce youth smoking, it weakened FDA's authority to regulate 
tobacco, and it did nothing to protect tobacco farmers and their communities. 

Background: Comparison of Tobacco Proposals 

Attorneys McCain President 
General 

Substantial Price Increase No Yes Yes 

Strong Industry and No No Yes 
Company Penalties 

Full FDA Authority No Yes Yes 

Strong Advertising and Yes Yes Yes 
Access Provisions 

Comprehensive Plan to Use Yes No* Yes 
Tobacco Revenue to Protect 
Public Health and Assist 
Children 

Strong Environmental Yes No Yes 
Tobacco Smoke Provision 

Protections of Tobacco No Yes Yes 
Farmers 

• Does not attempt to address most spending issues . 
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Q: Will the President continue to push for the McCain bill? 

A: As the President said during his trip to Kentucky on Thursday, he believes we have an 
historic opportunity to pass bipartisan legislation this year which both contains the 
elements necessary to reduce teen smoking in America and provides adequate protection 
for tobacco communities. And he's going to do everything he can to put politics aside 
and pass legislation that will achieve that objective. 

The President believes that the McCain bill represents a dramatic step forward. It would 
raise the price of cigarettes, give the FDA full authority to regulate tobacco products, ban 
advertising aimed at children, and protect tobacco farmers. 

But he also believes we still have some work to do on this legislation. Above all, we 
need to put in place tough penalties that will cost the tobacco industry if it continues to 
sell cigarettes to young people. We're not trying to put the tobacco companies out of 
business; we want to put them out of the business of selling cigarettes to kids. We are 
gaining powerful momentum across the nation and in Congress, evidenced by the 19-1 
vote in favor of Senator McCain's bill in the Senate Commerce Committee. 
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II. DON'T DEMOCRATS JUST WANT TO TAX AND SPEND? 

Q: Isn't this tobacco legislation just a way to raise taxes? 

A: No. As the President said on Thursday in Kentucky, he's not just trying to raise a bunch 
of money to raise money, or to raise the price of cigarettes. The goal is to make 
America's children healthier. Experts agree: raising the price of cigarettes is one of the 
best ways to reduce youth smoking. The Treasury Department has found that $1.10 price 
increase will, by itself, reduce youth smoking by 32 percent -- and, adding advertising 
and marketing restrictions, the bill will reduce youth smoking by 42 percent overall. 

Q: But don't some experts say a price increase will have no effect on young people's 
behavior? 

A: A new analysis by the Congressional Budget Office shows that this independent agency 
agrees with us: a substantial price increase will significantly reduce youth smoking. CBO 
reviewed the economic literature and found that the effects of $1.10 increase in price will 
be very similar to Treasury's estimates. 

Q: But there are some studies that disagree? 

A: Some have cited a University of Maryland study as contrary evidence, but that study 
actually confirms our view, and the author of that study has sent a letter to Congress 
saying his study had been misquoted. 

Q: Also, didn't youth smoking rise in other countries when prices increased? 

A: Our economists tell me that the clear consensus ofthe U.S. literature, as confirmed by 
CBO, is that youths are very responsive to price in their decisions to smoke. Data from 
other countries are, in their view, don't tell us much about U.S. youth. 

Q. But by raising the price of cigarettes, aren't you just taxing adults and 
disproportionately hurting low income families? 

A. It is typical ofthe tohacco industry -- which for years has made billions of dollars on the 
backs of those very families -- to suggest that efforts to help people to quit smoking is 
regressive. The unfortunate reality is that smoking is a regressive habit and takes a 
regressive toll, in part because the industry has spent billions of dollars marketing to low
income and minority communities. Ultimately, we need to make sure that we help all 
people who want to quit to do so successfully. 

Spending 
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Q: Isn't your real objective here to raise money so you can spend it? 

A: No. As the President said on Thursday in Kentucky, he's not just trying to raise a bunch 
of money to raise money, or to raise the price of cigarettes. The goal is to make 
America's children healthier. Experts agree: raising the price of cigarettes is one of the 
best ways to reduce youth smoking. 

Q: But didn't the President propose to use tobacco funds to fund new programs? 

A: As the President has said many times, his goal is to dramatically reduce youth smoking. 
He believes the annual payments made by the industry -- which will reduce youth 
smoking by raising the price of cigarettes -- should be used to promote public health and 
assist children. His budget provides for funds for anti-smoking programs that will help us 
meet the goals of reducing youth smoking rates and for a dramatic expansion of health
related research to help us cure smoking-related disease. 

Finally, in recognition of the states' role in bringing suit against tobacco companies, the 
President's budget provides for a substantial amount of money to revert to the states. 
Some of this money can be used for any purpose. Other funds should be used on state
administered programs to assist children (specifically, for child care, Medicaid child 
outreach, and class size reduction). 

Q: How much money is there for states in the President's budget? 

A: The states will receive as much money over five years as they would have received under 
the original settlement. A large part of this money will be unrestricted; states can use it 
for whatever purposes they choose. The rest of the money will go to states for state
administered programs to provide child care subsidies and reduce class size. This money 
represents the usual federal share of Medicaid recoveries, which we believe should go 
back to the states in recognition of the important role the states played in bringing about 
this legislation. 
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III. WON'T THIS LEGISLATION DRIVE COMPANIES INTO BANKRUPTCY AND 
CREATE A HUGE ILLEGAL BLACK MARKET? 

Bankruptcy 

Q: Won't this legislation drive tobacco companies into bankruptcy? 

A: No. We're not trying to put the tobacco companies out of business; we simply want to 
put them out of the business of selling cigarettes to kids. We do not believe the McCain 
bill will drive companies into bankruptcy. 

First, the legislation is designed to help companies pass through the cost of their annual 
payments to consumers in the form of price increases so that they will not bear these costs 
in the form of lower profits. Second, the industry has significant cash flow and net assets 
to absorb reduced sales volume. The operating earnings of RJR, Philip Morris, and 
Loews last year were $18 billion. RJR's tobacco business had combined domestic and 
international operating profits of$2.3 billion ($1.5 billion domestic and $800 million 
international) and it has over $4 billion more in net assets from its Nabisco stock holdings 
(net of its debt obligations). 

There's just no reason to think that this legislation would increase the companies' 
exposure to a financial loss of the kind that would send them into bankruptcy. Stopping 
companies from selling cigarettes to kids will not put them out of business. 

Q: Do you think the companies are crying wolf! 

A: It's impossible to tell if they're posturing or whether they mean it, but it's clearly in the 
tobacco industry's interest to dramatically overstating the risk of bankruptcy in an effort 
to hold down the price oflegislation. 

Black Market/Smuggling 

Q: Do you believe smuggling will not be a problem with this type of price increase? 

A: We believe that with an effective licensing and enforcement system in place, we can 
minimize the impact of smuggling at this price level. 

Q: How do you propose to combat smuggling oftobacco products? 

A: We would propose to regulate tobacco products in a manner similar to the way the we 
have regulated alcohol for over sixty years. In essence, the proposed system would create 
a "closed" distribution system for tobacco products, i.e., a system in which each level of 
distribution from manufacturer to retailer is subject to oversight. 
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Q: I understand there was an enormous smuggling problem in Canada when they 
raised their excise tax. Won't a similar problem arise with the McCain bill? 

A: In the early 1990s, Canada did have a problem with cigarettes being legally exported to 
the u.s. and illegally smuggled back into Canada. There are five reasons why we believe 
that example does not apply to the U.S.: 

• First and foremost, Canada did not have in place the type of effective licensing, 
registration, and enforcement system advocated by the Administration to crack 
down on smuggling. 

• Second, Canada had smuggling problem in the early 1990s when its 
unemployment rate was at II percent. Before and since then, there was no 
significant smuggling between Canada and the U.S. despite the differences in 
cigarette prices. 

• Third, 80 percent of the Canadian population lives within a two hour drive of the 
U.S. border. The U.S. population is more dispersed. 

• Fourth, in the early I 990s, Canada's tax burden on tobacco was much higher than 
the levels we're now contemplating, making smuggling more profitable. 

• Fifth, the current legislation envisions annual payments made by a few 
manufacturers, whose cost will be passed along to consumers, rather than an 
increase in the per pack excise tax. This makes enforcement much easier. 
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IV. AREN'T DEMOCRATS JUST PRO-LAWYER AND PRO-DRUGS? 

Q: On Thursday, the Republican National Committee Chairman Jim Nicholson 
released a statement asking the President how much of the money from the 
settlement should be taken away from children's health and given to trial lawyers, 
and whether the President would agree to a $150 per hour cap for these lawyers. 
What is the President's position? 

A: The President's overriding priority is ensuring that tobacco legislation promotes the 
public health -- that's why his budget provides for funds for anti-smoking programs that 
will help us meet the goals of reducing youth smoking rates and for a dramatic expansion 
of health-related research to help us cure smoking-related disease. He does not view the 
issue of legal fees as central to this effort, and he has not made a specific proposal on how 
legislation should handle legal fees. In general, he believes that the lawyers who brought 
the tobacco suits should be fairly compensated, but that they should not be paid out of 
proportion to the work they actually did and the risks they actually undertook. 

Q: Mr. Nicholson also asked whether, in saying in State of the Union address that 
cigarette smoking is "the gravest health threat" facing American teenagers, did the 
President mean to say that cigarettes pose a greater health threat than drugs or 
alcohol? 

A: Absolutely not. Not only do cigarettes, alcohol and illegal drugs all pose serious threats 
to our youth -- they pose a common threat. Studies have shown that kids who make it to 
their 21 st birthday without having smoked a cigarette, taken a drink or turned to drugs are 
almost certain to avoid chemical dependency throughout their lives. That is why our goal 
must be to keep teenagers from having that first drink, trying a cigarette or experimenting 
with illegal drugs before their old enough to know better and to realize the consequences 
of their decisions. 

President Clinton has done much to get the message to teenagers on all of these fronts. In 
addition to pushing for tobacco legislation to cut teenage smoking, the primary goal of his 
national drug strategy is to cut teenage drug use in half. He has also pushed states to 
adopt zero tolerance policies for underage drinking and launched the first-ever paid media 
campaign to make sure that every time teenager turns on the TV, listens to the radio or 
surfs the 'net, they will learn about the dangers of drugs. 
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v. OTHER IMPORTANT ISSUES 

Farmers 

Q: Wasn't the President's trip to Kentucky this week just an attempt to pander to 
farmers? 

A: No. The President made clear to the people of Kentucky and other tobacco-producing 
states that he's serious about cutting teen smoking, but he thinks that that can be done in a 
way that protects farming communities. 

Q. What is the President's position on programs for tobacco farmers? 

A: The President made protecting farmers and their communities one of the five key 
principles that must be included in any comprehensive tobacco legislation. Senator 
Ford's bill, which maintains a production control system while compensating farmers for 
decrease consumption of tobacco products and was included in the McCain legislation, is 
a strong proposal to protect tobacco farmers, and the President believes it is a significant 
step forward. The President is encouraged that the interests of both flue-cured and burley 
farmers are included in the proposal, and hopes that all farmers will continue working 
together to ensure that legislation is passed this year. 

Q. Aren't the goals of reducing youth smoking and protecting tobacco farmers 
contradictory? 

A: No. The President does not want the tobacco companies to go out of business, only out 
of the business of selling to children. The tobacco farmers have played by the rules, and 
should be protected in any legislation that passes. The President believes that we can 
reduce youth smoking and protect rural communities if we all work together to urge 
Congress to pass bipartisan comprehensive tobacco legislation this year. 

Cigars • 

Q. I understand that the National Cancer Institute has a new report on health effects of 
cigars. Does the Administration support regulating cigars? I understand the 
President likes to enjoy a cigar now and then. 

A. The language that we and Senator Frist successfully fought for in the McCain bill 
provides the FDA with the authority to regulate cigars, and the Ncr report on the health 
effects of cigar smoking reaffirms the need for this flexible authority. But before the 
FDA could actually regulate cigars, it would need to have scientific evidence that cigars 
are addictive, and that regulating cigars is necessary to protect the public health. The 
report released Friday did not address the issue of whether cigars are addictive, but did 
underscore that they can cause cancer. 
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International Provisions 

Q. There appears to be a growing controversy over the international provisions of the 
McCain bill. What is the Administration's position on this? 

A. Comprehensive tobacco legislation needs significant funding to discourage youth 
smoking abroad through multilateral efforts designed to promote education and public 
health. This funding will enable us to provide technical assistance to other countries, and 
will support diplomatic, media and grass roots efforts designed to reduce youth smoking. 
As we move forward in this area, we need to ensure that our international tobacco control 
policies do not interfere with our diplomatic and trade priorities in other areas, or result in 
policies which are unenforceable abroad. 

Q. But don't we have a successful example of exporting US laws overseas -- namely, the 
Foreign Corrupt Practices Act (designed to prevent bribery offoreign officials)? 

A. Actually, the Foreign Corrupt Practices Act less than successful for many years precisely 
because it was a unilateral effort. It was only once we joined with other countries 
through treaties and encouraged other nations to adopt similar laws that it became 
effective. This is why we need to work through the World Health Organization and other 
entities to encourage other nations to adopt laws similar to ours designed to reduce 
advertising youth access to tobacco. 

Liability 

Q: Will the Administration accept the liability protections for the tobacco industry 
contained in Senator McCain's legislation? 

A: As we have said on many occasions, we would prefer comprehensive tobacco legislation 
without liability limits, but in the context oflegislation that meets all of the President's 
principles and dramatically reduces youth smoking, reasonable limits on liability will not 
be a dealbreaker. Right now, we're going to focus on the aspects of the McCain 
legislation that we think fall short of what the President has demanded: particularly, on 
the penalties in the bill to reduce youth smoking. Until we get those right, we won't 
address liability protections. 
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THE CLINTON-GORE ADMINISTRATION: 
ENSURING THE HEALTH AND SAFETY OF AMERICAN FAMILIES 

March 30, 1998 

The Administration is committed to ensuring the health and safety of American 
families. Today, Chief of Staff Erskine Bowles reaffirmed President Clinton's 
commitment to protecting our children from the threat of tobacco and emphasized 
the Administration's commitment to working with the bipartisan leadership in 
Congress to achieve this goal. Later in the day, Secretary Shalala and Deputy 
Attorney General Holder joined Representatives Lowey and Canady to emphasize 
the importance of the pending House legislation setting a nationwide limit for 
impaired driving at .08 blood alcohol content (BAC). 

A Strong Foundation For Future Tobacco Reform. The McCain bill is a strong 
foundation for furthering efforts to reduce youth tobacco use, but there is still room 
for significant improvement. The bill will make significant inroads on youth 
smoking by increasing the price of a pack of cigarettes substantially --by $1 .10 
within five years. It also gives the FDA the full authority it needs to regulate 
tobacco products, including youth access and advertising. But we must continue 
to work with Senator McCain and others to strengthen this bill by imposing 
stronger penalties on companies that continue to sell cigarettes to our children and 
ensuring that tobacco revenues are used to promote public health and assist 
children. 

A Strategic Plan For Reducing Youth Tobacco Use. President Clinton's plan for 
comprehensive tobacco legislation includes five key principles: 

• A comprehensive plan to reduce youth smoking by raising the price of 
packs of cigarettes by up to $1.50 over ten years through a 
combination of annual payments and tough penalties on the tobacco 
industry; 

• Full authority for the Food and Drug Administration to regulate tobacco 
products; 

• Changes in the way the tobacco industry does business, including ending 
marketing and promotion to kids; 

• Progress toward other public health goals, including biomedical and cancer 
research, a reduction of second hand smoke, promotion of smoking 
cessation programs, and other urgent priorities; and 

• Protection for tobacco farmers and their communities. 

The .08 BAC Standard Saves Lives. President Clinton is pushing for tough new 
legislation to set the BAC level at .08 for drunk driving. In 1996, of the 41,907 
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motor vehicle deaths, 41 % -- or 17,126 -- were alcohol-related. Nearly 3,000 of 
these fatalities were young people under age 21. Over 80% of drivers involved in 
fatal crashes with positive SACs had levels exceeding .08 SAC. Moreover, 
alcohol-related crashes cost society $45 billion every year, not counting the pain 
and suffering endured by its victims. When all states lower their SAC limits to .08 
SAC, alcohol-related deaths are expected to decrease by 600 each year. 

Saving Lives Should Not Be A Partisan Issue. Indeed, the bipartisan work of 
Congresswoman Lowey and Congressman Canady and Senators Lautenberg and 
DeWine on the .08 legislation proves that when leaders from both parties come 
together, we can set aside political differences to save lives and serve America. 
President Clinton hopes that the majority of the House will join the large bipartisan 
majority in the Senate, and pass legislation that will make our streets safe, our 
drivers sober, and our laws more sensible. 
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April 3, 1998 

PRESIDENT WILLIAM J. CLINTON 
RADIO ADDRESS ON TOBACCO LEGISLATION 

Good morning. The First Lady and I have just returned, exhausted but exhilarated, 
from our trip to Africa. I know that many of you traveled along with us day-by-day via the 
Internet and television, but I wish every American could have seen, up-close, the renewed 
hope and restored pride that is evident in the six countries we visited. We saw parents 
building futures where their children will be free from want, free from injustice, free from 
disease, and free to go as far as their God-given talents will allow. 

This morning, I want to report on the progress we are making in our own country to 
free children from two of the greatest health and safety threats they face: the cruel and deadly 
lure of smoking and the lethal combination of drinking and driving. 

Three years ago, appalled by how many children were becoming addicted to cigarettes 
each year, the Vice President and I committed this Administration to stopping the sale and 
marketing of cigarettes to children. Today, thanks to these efforts and the persistence of state 
Attorneys General, the public health community, and leaders in Congress, we have the best 
opportunity ever to pass comprehensive anti-smoking legislation that will save millions of our 
children from a premature, painful, and very preventable death. 

This week, in an historic and resounding 19-to-l vote, a key Senate committee gave its 
stamp of approval to comprehensive legislation sponsored by Senator John McCain, a 
Republican, and Senator Fritz Hollings, a Democrat, that would cut youth smoking by half 
over the next decade. This bill represents a dramatic step forward. It would raise the price of 
cigarettes, give the FDA full authority to regulate tobacco products, ban advertising aimed at 
children, and protect tobacco farmers. 

We still have work to do on this legislation. Above all, we need to put in place tough 
penalties that will cost the tobacco industry if it continues to sell cigarettes to young people. 
This week, the Centers for Disease Control released a disturbing report that found that more 
than a third of teenagers in the U.S. now smoke. It is time to hold tobacco companies 
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accountable: Reducing youth smoking must be everybody's bottom line. 

Let's remember: This is not about politics, or money, or seeking revenge against the 
tobacco industry. We're not trying to put tobacco companies out of business. We want to put 
them out of the business of selling cigarettes to kids. This week's progress in the Senate 
shows we have real momentum in both parties to do just that. 

Unfortunately, this week Congress took a step backward on efforts to cut down on 
drunk driving, a horror that has shaken nearly every American community. Republican 
leaders in the House blocked a full vote on an important measure to encourage states to adopt 
a stricter definition of drunk driving. I urge the House leadership to reconsider its action. A 
stricter definition of drunk driving will not prevent adults from drinking responsibly, but it 
will save thousands of lives. . 

There are fewer than 75 days remaining on Congress's legislative calendar. But as we 
saw this week in the Senate, when we set aside partisan differences and keep our eyes on the 
prize of dramatically improving our children's health, we can make remarkable progress in 
record time. There are still many issues to be worked out and many long nights ahead, but we 
have within our grasp one of the most important public health victories our nation has ever 
achieved. Thanks for listening. 
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McCain Tobacco Bill Leaves Room for Improvement 

Enacting comprehensive tobacco legislation to reduce youth smoking dramatically is our most 
urgent public health priority, and Senator McCain's leadership increases our chances of enacting 
strong legislation this year. His bill provides a solid foundation for further action, but leaves 
room for improvement. In particular, comprehensive tobacco legislation should include: 

Strong Penalties for Missing Youth Smoking Targets -- Reducing Smoking is Our Bottom 
Line; We Must Make it the Industry's Bottom Line 

• The $3.5 billion cap on penalties significantly reduces the incentive for the tobacco 
industry to reduce youth smoking. Under the current plan, the tobacco industry would 
pay the same penalty for missing the youth smoking targets by 40% as it would for 
missing the targets by 20%. The cap should be eliminated or raised to a higher level, so 
that the tobacco industry has the strongest incentive to do everything in its power to stop 
hooking kids. 

• Individual companies need to be held accountable for reducing youth smoking as well. In 
addition to strong industry-wide penalties, a separate company-by-company penalty 
scheme will help take the profit out of addicting teenagers. 

National Environmental Tobacco Smoke Standards 

• Progress toward other public health goals should include limiting exposure to 
environmental tobacco smoke in work sites and public places. 

• We have serious concerns about this bill's provision which would allow individual States 
to "opt out" of the national smoke-free environment policy. This provision creates a 
patchwork system in which states could decide to adopt weaker laws or decide against 
taking any action at all, leaving people with little or no protection from the hazards of 
environmental tobacco smoke. 

No Antitrust Exemption 

• There is no need to exempt the tobacco industry from antitrust rules in order to reduce 
youth smoking. We strongly oppose any exemptions that would allow price fixing 
agreements. 
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Public Health Spending 

It is critical that any tobacco legislation include core public health investments, including 
funding for: 

• National, state, community and school-based prevention and education efforts; 

• Counter-advertising; 

• Youth smoking data collection; and 

• Research through the National Institutes of Health, the National Science Foundation, the 
Centers for Disease Control, and the Agency for Health Care Policy and Research. 

Assistance for Children 

In addition to funding public health efforts, tobacco revenues should be targeted at efforts to 
assist children, including the President's proposals to: 

• Double the number of working families who receive child care assistance; 

• Reduce class size by hiring 100,000 additional teachers; and 

• Fund Medicaid outreach efforts to ensure all children eligible for Medicaid health care 
coverage receive it. 

The President's Five Principles 

President Clinton has said he will only support tobacco legislation that: 

• Raises the price of cigarettes by up to $1.10 a pack over 5 years and $1.50 a pack over the 
next ten years, and imposes tough penalties on companies that continue to sell to kids; 

• Affirms the FDA's full authority to regulate tobacco products; 

• Gets companies out of the business of marketing and selling tobacco to minors; 

• Promotes public health research and public health goals; and 

• Protects our tobacco farmers and their communities. 

" Ifwe act now, we can reduce the number of youths smoking by 3 million between now and 2003 
-- and help us avoid approximately I million premature deaths. 
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THE CLINTON-GORE ADMINISTRATION: 

ENSURING THE HEALTH AND SAFETY OF AMERICAN FAMILIES 

March 30, 1998 

The Administration is committed to ensuring the health and safety of American families. Today, Chief 
of Staff Erskine Bowles reaffirmed President Clinton's commitment to protecting our children from the 
threat of tobacco and emphasized the Administration's commitment to working with the bipartisan 
leadership in Congress to achieve this goal. Later in the day, Secretary Shalala and Deputy Attorney 
General Holder joined Representatives Lowey and Canady to emphasize the importance of the pending 
House legislation setting a nationwide limit for impaired driving at .08 blood alcohol content (BAC). 

A STRONG FOUNDATION FOR FUTURE TOBACCO REFORM. The McCain bill is a strong foundation for 
furthering efforts to reduce youth tobacco use, but there is still room for significant improvement. The bill 
will make significant inroads on youth smoking by increasing the price of a pack of cigarettes substantially 
--by $1.10 within five years. It also gives the FDA the full authority it needs to regulate tobacco products, 
including youth access and advertising. But we must continue to work with Senator McCain and others 
to strengthen this bill by imposing stronger penalties on companies that continue to sell cigarettes to our 
children and ensuring that tobacco revenues are used to promote public health and assist children. 

A STRATEGIC PLAN FOR REDUCING YOUTH TOBACCO USE. President Clinton's plan for comprehensive 
tobacco legislation includes five key principles: 

• A comprehensive plan to reduce youth smoking by raising the price of packs of cigarettes 
by up to $1.50 over ten years through a combination of annual payments and tough 
penalties on the tobacco industry; 

• Full authority for the Food and Drug Administration to regulate tobacco products; 
• Changes in the way the tobacco industry does business, including ending marketing and 

promotion to kids; 
• Progress toward other public health goals, including biomedical and cancer research, a 

reduction of second hand smoke, promotion of smoking cessation programs, and other 
urgent priorities; and 

• Protection for tobacco farmers and their communities. 

THE .08 BAC STANDARD SAVES LIVES. President Clinton is pushing for tough new legislation to set 
the BAC level at .08 for drunk driving. In 1996, of the 41,907 motor vehicle deaths, 41 % -- or 17,126 
-- were alcohol-related. Nearly 3,000 of these fatalities were young people under age 21. Over 80% 
of drivers involved in fatal crashes with positive BACs had levels exceeding .08 BAC. Moreover, 
alcohol-related crashes cost society $45 billion every year, not counting the pain and suffering endured 
by its victims. When all states lower their BAC limits to .08 BAC, alcohol-related deaths are expected 
to decrease by 600 each year. 

SAVING LIVES SHOULD NOT BE A PARTISAN ISSUE. Indeed, the bipartisan work of Congresswoman 
Lowey and Congressman Canady and Senators Lautenberg and DeWine on the .08 legislation proves 
that when leaders from both parties come together, we can set aside political differences to save lives 
and serve America. President Clinton hopes that the majority of the House will join the large bipartisan 
majority in the Senate, and pass legislation that will make our streets safe, our drivers sober, and our 
laws more sensible. 
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MEMORANDUM 

March 30, 1998 

TO: Bruce, Gene, Elena 

FR: Chris J. 

RE: New York Times Story on Health Coverage Expansions 

Attached is a quick Q&A on today's New York Times article on using tobacco revenue to 
give tax incentives to expand health care coverage. When Robert Pear called me last week about 
tax approaches to coverage expansion, I did not know, nor do I think he knew, that Archer was 
going to combine this idea with tobacco. As such, I was completely caught off guard by today's 
article. 

Please review and edit this Q&A, so we can send something to Mike's shop later this 
morning. Thanks. 
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Q: What is your response to today's New York Times story which reports that House 

Republicans would like to spend any tobacco revenues for tax credits to encourage 
small businesses to provide health insurance? 

A: We welcome support for the President's goal of national, bipartisan tobacco 
legislation and the proposals being considered by House Republicans suggest that 
they too support this goal. There is no doubt that the Congress, the states and many 
others will have a spirited debate over how exactly to use any revenue associated with 
tobacco legislation. Many ideas as to how best spend this revenue will no doubt emerge 
and we look forward to that discussion. 

The President's budget proposal would also use tobacco revenues to improve health 
care -- including a historic 50 percent increase in biomedical research, outreach proposals 
to help more uninsured children sign up for health care coverage, and proposals to allow 
Medicare beneficiaries enroll in certain high quality cancer clinical trials. 

The President has long advocated increasing the tax deductibility and improving the 
affordability of health care coverage for the self-employed. From the moment he 
came into office, President Clinton has supported raising the tax deductibility for the self
employed to 100 percent. He signed into law proposals in the 1996 Kennedy-Kassebaum 
legislation and the 1997 balanced budget agreement that phased in tax deductions for the 
self-employed from 25 percent to 100 percent. 

While we commend the House Republicans' efforts, we need to carefully evaluate their 
proposals in the context of other health care proposals to determine their workability and 
cost. We look forward to working with Republicans in expanding'affordable, quality 
health care. 

But first things first. We need to enact tobacco legislation this year that will help 
stop our nation's children from taking up smoking in the first place. Then we can 
have a thorough debate about the best way to invest tobacco revenues. 
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KICK BUTTS DAY 1998 TALKING POINTS 
-3/30 DRAFT-(may be updated with legislative message update) 

The following quotations are taken from internal industry documents released by the tobacco 
companies under protest: 

"It's a well known fact that teen-agers like sweet products. Honey might be considered." 
-Brown & Williamson internal documents, 1972 

"Today's teen-ager is tomorrow's potential regular customer, and the overwhelming majority of 
smokers first begin to smoke while still in their teens." 
-Phillip Morris internal documents, 1975-1988 

"To ensure increased and longer-term growth for Camel filter. The brand must increase its share 
penetration among the 14 to 24 age group, which represent tomorrow's cigarette business" 
-RJR Reynolds internal documents, 1975 

"The success of Newport has been fantastic during the past few years. The base of our business is 
the high school student." 
-Lorillard Tobacco Company internal documents 

"Comic strip type copy might get a much higher readership among younger people than any other 
type of copy." 
-RJR Reynolds (creator of Joe Camel) internal documents, 1973 

The cigarette companies want you. They want you to start smoking early, as early as 12 and I3 
years old, and keep smoking until you die. 

• 90% of smokers became addicted before they were 18 years old; before they were even old 
enough to buy cigarettes. The tobacco companies have known who they were selling to for 
decades-young people like yourselves. 

• Everyday 3,000 young people will become regular smokers. 1,000 of them will die early 
because of their new habit. 

• Smoking kills more people every day than AIDS, alcohol, auto accidents, murders, suicides, 
drugs, and fires combined-400,000 people annually 

• Where do you see tobacco ads? In Sports Illustrated and Rolling Stone Magazine. At (local 
professional teams) games. On billboards on the side of the road as you are coming to 
school. Everywhere. 

• You are here today because you understand that cigarettes kill. You see what tobacco 
companies are trying to sell you. You have been smart enough to stand up and say that you 
will not let cigarettes control you and you will not let cigarettes kill you. 

• But how many of you have friends that smoke? A lot. That is why the President is fighting 
to decrease smoking in young people. To make sure that you and your friends have the same 
opportunity to live a long and healthy life. 
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• If we act now, we can cut teen smoking by almost half in the next five years alone. The 

means we can stop almost 3 million young people from beginning. That means we can 
prevent almost I million early deaths. 

• The President wants to sign a law that reduces teen smoking based on five principles: 

Raise the price on a pack of cigarettes as much as $1.50. 

Raising the price of cigarettes will put tobacco out of reach for most young people. 
Studies show that a 10% increase in the price of cigarettes results in a 7% reduction 
in the number of kids who start smoking. 

Money collected from tobacco company payments should be used to help our 
children and improve the public health. Both have been hurt by the tobacco industry 
for decades. The money should not be locked away-too many lives are at stake. 

Reaffirm the government (through the FDA) to regulate tobacco products. 

Tobacco company documents confirm what independent scientists already know: 
nicotine, the active ingredient in cigarettes, is addictive. The Food and Drug 
Administration must have full regulation authority to prevent cigarette makers from 
manipulating nicotine levels to addict more kids. 

Stop marketing and promotion to children. 

The most heavily advertised brands of cigarettes-Camel, Marlboro, and Newport-are 
also the most frequently chosen by underage smokers. Advertising legitimizes 
smoking as a social activity (i.e. makes smoking look cool) in the eyes of kids who 
are tempted to smoke. 

Advance public health by funding more medical research, reducing second hand 
smoke, and promoting smoking cessation programs. 

Smoking has crippled the public health of America's children' for decades. The 
result has been higher rates of cancer, emphysema, and other illnesses. Still, 70% of 
smokers want to quit, but fewer than 3% successfully do so each year. We need to 
help smokers who want to quit and save those who have gotten sick from smoking. 

Protecting tobacco farmers and their communities. 

Most tobacco farmers live and work on small family farms; in many cases, their 
families have been growing tobacco for generations. We will not abandon these 
families and their communities---communities like yours, except their main industry 
is tobacco farming. They will not be punished for the actions of the cigarette 
producers. 

The President is calling for comprehensive, bipartisan tobacco legislation now. A piece meal 
approach will not meet our overriding goal of dramatically reducing teen smoking. All five of these 
principles must be addressed, otherwise the tobacco companies will win the fight for our children 
and an historic opportunity will have been lost. 

/ 



[r'tlee 6Q\lP 0 wpd 

McCain Tobacco Bill Leaves Room for Improvement 

Enacting comprehensive tobacco legislation to reduce youth smoking dramatically is 
our most urgent public health priority, and Senator McCain's leadership increases 
our chances of enacting strong legislation this year. His bill provides a solid 
foundation for further action, but leaves room for improvement. In particular, 
comprehensive tobacco legislation should include: 

Strong Penalties for Missing Youth Smoking Targets -- Reducing Smoking is Our 
Bottom Line; We Must Make it the Industry's Bottom Line 

• The $3.5 billion cap on penalties significantly reduces the incentive for the 
tobacco industry to reduce youth smoking. Under the current plan, the 
tobacco industry would pay the same penalty for missing the youth smoking 
targets by 40% as it would for missing the targets by 20%. The cap should 
be eliminated or raised to a higher level, so that the tobacco industry has the 
strongest incentive to do everything in its power to stop hooking kids. 

• Individual companies need to be held accountable for reducing youth smoking 
as well. In addition to strong industry-wide penalties, a separate 
company-by-company penalty scheme will help take the profit out of 
addicting teenagers. 

National Environmental Tobacco Smoke Standards 

• Progress toward other public health goals should include limiting exposure to 
environmental tobacco smoke in work sites and public places. 

• We have serious concerns about this bill's provision which would allow 
individual States to "opt out" of the national smoke-free environment policy. 
This provision creates a patchwork system in which states could decide to 
adopt weaker laws or decide against taking any action at all, leaving people 
with little or no protection from the hazards of environmental tobacco smoke. 

No Antitrust Exemption 

• There is no need to exempt the tobacco industry from antitrust rules °in order 
to reduce youth smoking. We strongly oppose any exemptions that would 
allow price fixing agreements. 
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Public Health Spending 

It is critical that any tobacco legislation include core public health investments, 
including funding for: 

• National, state, community and school-based prevention and education 
efforts; 

• Counter-advertising; 

• Youth smoking data collection; and 

• Research through the National Institutes of Health, the National Science 
Foundation, the Centers for Disease Control, and the Agency for Health Care 
Policy and Research. 

Assistance for Children 

In addition to funding public health efforts, tobacco revenues should be targeted at 
efforts to assist children; including the President's proposals to: 

• Double the number of working families who receive child care assistance; 

• Reduce class size by hiring 100,000 additional teachers; and 

• Fund Medicaid outreach efforts to ensure all children eligible for Medicaid 
health care coverage receive it. 

The President's Five Principles 

President Clinton has said he will only support tobacco legislation that: 

• Raises the price of cigarettes by up to $1.10 a pack over 5 years and $1.50 
a pack over the next ten years, and imposes tough penalties on companies 
that continue to sell to kids; 

• Affirms the FDA's full authority to regulate tobacco products; 

• Gets companies out of the business of marketing and selling tobacco to 
minors; 

• Promotes public health research and public health goals; and 

• Protects our tobacco farmers and their communities. 
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If we act now, we can reduce the number of youths smoking by 3 million between 
now and 2003 -- and help us avoid approximately 1 million premature deaths. 

• 
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DRAFT 3/25 noon 
Q&A 

March 25, 1998 

Martin Feldman testified before the Commerce Committee yesterday that the President's 
proposal would cost $644 billion over 25 years. What is your response to this? 

The President's budget includes $65 billion in spending over five years from tobacco 
legisation. We have not done, and never do, budget projections beyond five years. We propose 
industry payments at a level that would result in a $1.10 per pack price increase in order to cut 
youth smoking nearly in half and prevent a million deaths over the next five years. This means 
that over the next five years, 3 million fewer underage teens would be kept from smoking. The 
$1.10 figure is based on its projected impact on youth smoking, not on its ability to generate 
revenue. 

What are the new figures that Larry Summers is releasing today? 

Larry Summers is releasing a new Treasury Department analysis that shows that smoking 
costs this nation's economy $130 billion a year in terms of lost productivity and higher medical 
costs. By reducing youth smoking by 60 percent, as proposed by the President, we would save 
an estimated $78 billion in costs. 
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ERSKINE B, BOWLES 
REMARKS PREPARED FOR DELIVERY TO THE 

CENTER FOR NATIONAL POLICY 
"The Future of Tobacco in U,S, Policy" 

March 30. 1998 

I am here today, not only as the Chief of Staff of this Administration. but as a 
businessman. as a North Carolinian, and as a parent. to talk to you about the 
President's plan to protect our children from tobacco. 

Consider these facts: 
• Smoking kills 430;000 people every year -- it kills more people than AIDS, 

alcohol, car accidents, murders, suicides, drugs and fires combined. 
Smoking is still by far the largest preventable cause of premature death in 
the United States. 

• Nearly 90% of smokers started smoking before they turned 18. 
• Nearly half of these teen smokers think they will not be smoking five years 

after starting -- yet only one in five actually manages to quit. 
• Every day, 3,000 young people will become regular smokers, and 1,000 will 

die sooner as a result. 

At the same time, multi-million dollar marketing campaigns have been designed to 
get our children to light their first cigarettes. 
• In the past months, new documents have come to light that conclusively 

prove that tobacco companies aimed to sell their deadly products to children 
as young as 12. 

• These documents are a shocking reminder that our children are under siege 
by a deadly and powerful enemy -- and it is up to us to protect our children. 

As Chief of Staff. I can tell you that protecting our children from the threat of 
tobacco is right at the top of the President's agenda -- and this administration is 
fully committed to working with the bipartisan leadership in Congress to achieve 
this goal. 
• This is not a matter of politics --- it is a matter of priorities. Many Members 

of Congress from both parties have shown enormous leadership on this most 
important issue. 

• Congressman Waxman first and foremost has been in the forefront of this 
issue for years -- providing the powerful leadership it took to bring us to the 
critical point we have reached today. It is a certainty that we would not be 

Page 111 



here if it were not for his determination. 
• Congressman Bliley has recently done the American people a great service by 

getting thousands of pages of documents from the tobacco companies 
posted on the Internet so all the world can see how the tobacco companies 
have gone after our children. 

• Congressman Fazio and Senators Conrad, Harkin, and Chafee, have worked 
long and hard to introduce tobacco legislation that this Administration can 
support. 

• Senator McCain has provided great leadership in the Commerce Committee 
to draft a bipartisan bill that will move us significantly closer to enacting 
comprehensive tobacco legislation. Everyone knows the difficulty of putting 
together legislation that is so large and complex, but Senator McCain has 
done so in a way that has been as open and inclusive as it has been efficient 
and productive. 

• Senator McCain will most likely release his bill later today, and we will need 
to review it in detail before making final judgement. 

• Based on what we have seen and heard, I will say this today: We expect to 
see a bill from Senator McCain that will lay a strong foundation for further 
action, but also has room for improvement. 

The areas that need further work are critically important: 
• For example, we do not believe the McCain bill will impose strong enough 

lookback penalties on companies that continue selling tobacco to our 
children. Reducin~ youth smoking is our bottom line and we must make it 
the industries' bottom line. 

• We also anticipate seeing some gaps in the bill: the McCain bill does not try 
to comprehensively address the question of how best to use tobacco 
revenues to protect the public health and to help our children. 

• As for liability, it is not yet clear what Senator McCain will produce. But, our 
position is clear: unless we are imposing tough penalties on the tobacco 
companies and doing everything in our power to reduce youth smoking, this 
Administration will not consider proposals to give the tobacco companies 
protection from liability. As we have said many times, reasonable limits on 
liability will not be a deal breaker in a bill that meets all of the president's 
principles, but first, we have to get that kind of bill. 

Senator McCain's bill does, however contain some notable steps forward: 
• We believe the McCain bill will make significant inroads on youth smoking by 

substantially increasing the price of a pack of cigarettes. 
• We believe the McCain bill will also give the FDA the full authority it needs to 

regulate tobacco products, including the authority to restrict both the 



advertising aimed at young people and their access to tobacco. 
• And the McCain Bill is also expected to contain a strong plan to protect 

tobacco farmers and their communities. 
• We look forward to working with Senator McCain and others in the 

Commerce Committee and the full Senate to significantly strengthen this bill 
and make it an even more effective instrument to reduce youth smoking. 

As you know, President Clinton has proposed a comprehensive plan that he 
believes -- and experience shows -- is the best way to stop young Americans from 
smoking before they start. We are pleased that the McCain Bill will likely include 
many of the elements of the President's plan, and we will work hard to see that the 
McCain Bill is improved to meet all of the President's goals: 

The President's plan would: 
• Raise the price of cigarettes by up to $1.10 a pack over 5 years and $1.50 a 

pack over the next ten years, and impose tough penalties on companies that 
continue to sell to kids; 

• Affirm the FDA's full authority to regulate tobacco products; 
• Get companies out of the business of marketing and selling tobacco to 

minors. 
• Promote public health research and public health goals; and 
• Protect our tobacco farmers and their communities. 

The Treasury Department has found that the President's proposal to stop teenage 
smoking will save 1 million lives over the next five years. 
• Last week, Vice President Gore announced that new estimates show that our 

proposal would have major effects on youth smoking in every state, with 
reductions ranging from 33% in Washington State to 51 % in Kentucky. 

• For every dime added to the price of cigarettes over a 5 year period, up to 
270,000 fewer teenagers will begin smoking and more than 90,000 
premature deaths will be avoided. 

• Price increases alone are projected to reduce teenage smoking over the next 
5 years by 29%. Youth access and marketing restrictions in the President's 
plan are projected to reduce teenage smoking by an additional 11 %. 

• The combination of the price increase called for in the President's plan plus 
the tighter restrictions on youth access and marketing, will reduce the 
number of youths smoking by 3 million between now and 2003 -- and most 
importantly help us avoid approximately 1 million premature deaths. 

The Tobacco companies themselves must also be part of the solution. 
• As the President has said, advertising aimed at adults is legal, but tobacco 
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companies must draw the line at our children. 
Our proposal requires tobacco companies to help establish smoking cessation 
programs for adult smokers, and to launch public education campaigns aimed 
at children to keep them from smoking in the first place. 

The heavy human cost of smoking to our families and communities is tragic -- and 
as a businessman, I can tell you that the economic cost to our society is 
extraordinarily high. 
• Smoking related illness costs approximately $60 billion every year -- that's 

more than the federal government spends on education, child care, and 
medical research combined. 

• Smoking during pregnancy results in 2,500 fetal deaths every year, and 
costs $4 billion per year -- this amount is close to double what we spend on 
cancer research each year. 

• Smokers die earlier and have to retire sooner -- and this is estimated to cost 
our economy as much as $80 billion every year in lost output, lost 
productivity, and lost wages. 

These costs rob our economy and cheat the American people out of their 
hard-earned tax dollars. But if we pass the President's plan, we will take the first 
important steps to reducing these costs, increasing productivity, and most 
importantly, saving lives. 

We know that this plan will be good for America -- and as a North Carolinian -- born 
and raised in tobacco country -- I can tell you that we must also make sure that we 
treat our tobacco farmers fairly. 
• The President has made protecting tobacco farmers and their communities 

one of the five key elements for his plan for comprehensive tobacco 
legislation. 

• We can achieve th"e twin goals of both protecting the health of the public and 
protecting the well-being of farming communities. Recently, a remarkable 
coalition of farming groups, including burley and flue-cured growers, and 
public health groups, including the American Heart Association and the 
American Cancer Society, came together around a shared set of principles. 
That is a consensus we can build on. 

• We propose to use some of the revenue from raising the price of cigarettes 
to make sure that we save our kids without devastating our farm 
communities. That is a commitment this Administration has made, and we 
are optimistic that a consensus is forming in Congress to use some of this 
money to help tobacco farmers. " 

President Clinton has submitted to Congress the first balanced budget in 30 years. 
This budget protects our children from the harms of tobacco -- and our nation from 
the burdensome costs associated with teen smoking. This budget also uses the 
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very money raised by raising the price of cigarettes to invest in the future of our 
nation. Our budget uses the tobacco money for: 
• Critical investments in health research, including biomedical research, cancer 

clinical trials, and children's health outreach -- increasing by nearly 50% the 
funding for the National Institutes of Health. 

• We also make historic investments in child care and after-school care -
doubling the number of working families who receive child care, and 
significantly increasing the number of students receiving after school care; 
and lastly, 

• We make unprecedented investments in education -- reducing class size, 
hiring 100,000 additional teachers, and building or rehabilitating 5,000 
schools; 

Finally, and most importantly, as a parent of three kids, I can tell you that when I 
hear the statistics I mentioned earlier, my blood runs cold. 
• When I saw the documents that showed that tobacco companies had 

deliberately tried to get our children to smoke -- despite the fact that a full 
third of the 3,000 kids who start smoking every day will die prematurely -- I 
knew then and there that we must not rest until we have done everything 
we can to protect our children from tobacco. 

We have it within our power right now to save the lives of 1 million kids over the 
next five years. We must not miss this historic opportunity. 
• As President Clinton recently said: "We stand on the verge of one of the 

greatest public health achievements in history -- an historic triumph in our 
fight to protect America's children from the deadly threat of tobacco." 

• As Chief of Staff of this Administration, as a businessman, as a North 
Carolinian, as a parent, and as an American -- I ask you to support our 
efforts, and to work with us in a bipartisan manner to meet this vitally 
important challenge. 

Thank you. 
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Questions and Answers on Tobacco 
March 26, 1998 

Q: The industry has said that it will not agree to national tobacco legislation that 
increases the price of a pack of cigarettes by $1.10 over five years, as the President's 
budget calls for. Does that doom the President's proposal? 

A: No. We have always expected the tobacco companies to fight hard for their economic 
interests, but needless to say we will not always agree, nor we think will the U.S. 
Congress. The price increase called for in the President's budget is necessary to meet his 
youth smoking targets, and he will continue to demand it. What the companies do is up 
to them, but we will not back off such necessary measures to reduce youth smoking. 

Q: But won't the whole tobacco deal crater if the companies walk away? 

A: Congress can act to reduce youth smoking with or without the companies' consent, and 
the President expects it to do so. It is true that some aspects of the proposed June 20 
settlement can be accomplished most effectively if the industry agrees, but even as to 
these aspects we have no reason to think that the industry has revealed its bottom line. 
We certainly will not retreat from the proposals necessary to dramatically reduce youth 
smoking because the companies threaten to continue their misconduct. 

Q: What is your response to the industry's charge that the White House has changes its 
positions and engaged in douhle-dealing? 

A: The President has been clear and consistent in stating what he believed necessary to 
dramatically reduce youth smoking. The numbers the companies are complaining about 
today are the exact numbers found in the Administration's budget. And they are perfectly 
consistent with the numbers the president laid out in his statement of principles for 
tobacco legislation. Of course, as the tobacco companies say, those numbers are not 
consistent with those in the proposed June 20 settlement. That's because the June 20 
proposal, although creating a historic opportunity for action, did not increase the price of 
cigarettes sufficiently to dramatically reduce youth smoking. 

Q: But is it true that the Administration promised to support certain limits on liability 
during the negotiations hetween the companies and the attorneys general? . 

A: No. Our position on liability limits has also been clear and consistent: that we would 
prefer legislation without them, but that in the context of legislation that meets the 
President's principles and advances the public health, reasonable limits would not be a 
dealbreaker. What we told the attorneys general regarding punitive damages was exactly 



that: that we would not oppose the proposed settlement just because there was a limit on 
punitives, but instead would review the entire package. 

Q: What about the industry's claim that you committed to issue a public statement on 
the subject of punitive damage limitations? 

A: That is the exact reverse of the truth. The industry and attorneys general asked the 
Administration to issue such a statement, and the Administration declined to do so. 
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Tobacco Q&As 
March 30, 1998 

Q: What is Erskine Bowles going to say in his speech today? 

A: He will say that protecting our 'children from the threat of tobacco is at the top of the 
President's agenda, and this administration is fully committed to working with the 
bipartisan leadership in Congress to achieve this goal. He will praise Senator McCain's 
leadership in drafting a bipartisan tobacco bill, which is expected to be released today. 
While we need to review the bill in detail, Mr. Bowles will say that based on what we 
have heard, the McCain bill is a strong foundation for future action, but also has room for 
improvement. Perhaps most important, we want to impose stronger penalties on 
companies that continue to sell cigarettes to our children. Mr. Bowles will say that we 
look forward to working with Senator McCain and others to make his bill an even more 
effective instrument to reduce youth smoking. 

Q: So is the Administration supporting or opposing the McCain bill? 

A: We believe the McCain bill is a strong foundation for further action, but see room for 
significant improvement. We believe the bill will make significant inroads on youth 
smoking by increasing the price of a pack of cigarettes substantially -- by $1.10 within 
five years. And we believe the bill will give the FDA the full authority it needs to 
regulate tobacco products, including youth access and advertising. In addition, the bill 
will protect farmers and farming communities. But we must continue to work with 
Senator McCain and others to strengthen this bill by imposing stronger penalties on 
companies that continue to sell cigarettes to our children. 

Q: Does this mean that the Administration prefers the Conrad, Fazio, and Chafee
Harkin-Graham bills? 

A: The President has indicated his support for the Conrad, Fazio, and Chafee-Harkin
Graham bills, because each meets the President's five principles. The McCain bill does 
not yet meet all of these principles, but we will continue to work hard with Senator 
McCain and others to strengthen the bill further. 

Q: Why does the McCain bill does not meet the President's five principles? 

A: By not including strong penalties, Senator McCain's bill does not fully meet the 
President's key goal of reducing youth smoking to the maximum extent possible. 
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Q: What is your view of the liability protectjons for the tobacco industry contained in 
Senator McCain's legislation? 

A: As we have said on many occasions, we would prefer comprehensive tobacco legislation 
without liability limits, but in the context oflegislation that meets all of the President's 
principles and dramatically reduces youth smoking, reasonable limits on liability will not 
be a dealbreaker. Right now, we're going to focus on the aspects of the McCain 
legislation that we think fall short of what the President has demanded: particularly, on 
the penalties in the bill to reduce youth smoking. Until we get those right, we won't 
address liability protections. 

We do understand that that the McCain bill has an interesting idea about trying to turn 
liability protections into a public health tool. As we understand it, the McCain bill would 
in some respects make liability protections contingent on a company's efforts to reduce 
youth smoking. That proposal has to be looked at in much greater detail: we have to 
ensure that the threat oflosing liability protections is real, and not just a pretense. But it's 
worth thinking about how to draft a strong proposal of this kind. 

Q: You say the Administration needs stronger penalties on companies that continue to 
sell to our children. What do you mean by that? 

A: The McCain bill's penalty provisions are deficient for two reasons. First, the bill has a 
cap of$3.5 billion per year on industry-wide penalties, no matter how much the industry 
misses youth targets by. Second, the McCain bill contains no penalties on individual 
companies for failing to meet youth smoking targets. Reducing youth smoking is our 
bottom line, and we must make it each and every company's bottom line. 

Q: Does the Administration support the farmers component to the McCain bill? 

A: As we have said, we have not yet been able to review the bill in detail, but we are pleased 
that Senators Ford, Robb, Hollings, and Frist have agreed upon a package to provide 
broad-based protection for farmers and farming communities. This proposal is clearly a 
strong effort to craft a bipartisan consensus to protect farmers and their communities. 

Q: You also express concerns about Senator McCain's bill not directing tobacco 
revenues toward efforts to improve the public health and help children. What's 
missing from the McCain bill? 

A: We understand that Senator McCain's bill does not contain a comprehensive plan for 
public health spending. The President strongly believes that tobacco revenues should go 
toward protecting public health and assisting children. His budget provides for funds for 
anti-smoking programs that will help us meet the goals of reducing youth smoking rates 
and for a dramatic expansion of health-related research to help us cure smoking-related 
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disease. Finally, in recognition of the states' role in bringing suit against tobacco 
companies, the President's budget provides for a substantial amount of money to revert to 
the states. Some of this money can be used for any purpose. Other funds must be used 
on state-administered programs to assist children (specifically, for child care, Medicaid 
child outreach, and class size reduction). 
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Q&A on Tobacco 
March 11, 1998 
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Q: Does the President support the legislation proposed by Senators Chafee, Harkin, 
and Graham? 

A: The Senators haven't announced their plan yet, so we haven't seen all the details and 
we're still having conversations with their staffs, particularly about their spending 
proposals. But we can say now that we are very encouraged by this bipartisan effort. It 
appears to meet the President's five principles of: raising the price of cigarettes by $1.50 
a pack and imposing penalties on companies that continue to target young people; 
confirming the FDA's authority to regulate tobacco products; getting tobacco companies 
out of the business of marketing to children; furthering public health research; and 
protecting tobacco farmers. This bill is a significant step forward in the President's goal 
of enacting comprehensive, bipartisan legislation to reduce teen smoking this year. 

Q: Does the President support Congressman Fazio's legislation, which was announced 
today? 

A: Yes, we support the Fazio bill, which is the House counterpart to. the Conrad bill which 
we praised last month. The Administration looks forward to working with Rep. Fazio, 
and other Democrats and Republicans alike, in enacting comprehensive, bipartisan 
tobacco legislation this year. 

Background 
Key differences between the Fazio and Conrad bills: 
I) Fazio spends more money on child care and education; 
2) Fazio strengthens penalties against companies that fail to reduce teen smoking; and 
3) Fazio includes additional provisions for minority communities (the bill instructs HHS 
to'monitor smoking reduction for ethnic groups; applies look-back penalties if smoking 
reduction targets are not met among minority groups even ifthey are met overall; targets 
research money to historically black colleges and Hispanic institutions; directs HHS to 
overcome language barriers by developing standard warning symbols, (similar to those on 
prescription drugs). 

Q: What are the President's views on how the legislation should deal with legal fees? 
Does he support Republican proposals to cap legal fees? 

A: The President's overriding priority is ensuring that tobacco legislation promote the public 
health. He does not view the issue of legal fees as central to this effort, and he has not 
made a specific proposal on how legislation should handle legal fees. In general, he 
believes that the lawyers who brought the tobacco suits should be fairly compensated, but 
that they should not be paid out of proportion to the work they actually did and the risks 
they actually undertook. 
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Q: Many legislators and public health officials have said that tobacco legislation must 
not include limits on liability. What is the President's position? 

A: The President would prefer legislation without liability limits. but will evaluate tobacco 
legislation as a whole to determine whether it protects public health. In the context of a 
comprehensive bill that meets the President's five principles and advances the public 
health, reasonable limits on liability will not be a dealbreaker. What's important is 
achieving comprehensive legislation that includes a large per-pack price increase, strong 
penalties for marketing to children, and affirmation of FDA's authority to restrict 
advertising aimed at children and prevent children's access to tobacco products. 



Tobacco Q&A 
3/9/98 

Q: Does the release ofthe tobacco documents in Minnesota today decrease the chance 
of Congress passing comprehensive tobacco legislation? 

A: It certainly shouldn't. New documents showing how the tobacco industry targetted 
children should serve as still further impetus for comprehensive legislation. We need a 
substantial price increase, express confirmation of FDA jurisdiction, and access and 
advertising restrictions to reduce youth smoking. Disclosures of past industry 
misconduct make it all the more clear why we need such a comprehensive national 
solution, and why we must get it done soon. 



Tobacco Q&A 
March 10, 1998 

Q: Today's Washington Post says that the President is attending a Democratic National 
Committee fundraiser tonight in Cincinnati at the home of Stanley Chesley, a 
plaintiffs lawyer who played a key role in the tobacco industry settlement. Why is 
the President attending this fundraiser in light ofthe potential it creates for 
improper influence? 

A: Mr. Chesley is a longtime and strong supporter of the President. He has hosted events 
like this before -- long before there was a tobacco settlement. The President's 
participation in this dinner has nothing to do with tobacco legislation, and he continues to 
appreciate Mr. Chesley's strong support. 

Q: Does the President's friendship with Mr. Chesley make him more likely to support a 
settlement favoring the industry? 

A: No. The President has made clear that the proposed industry settlement, which Mr. 
Chesley was a part of, did not do enough to promote the public health and that he could 
not support it. The President's test for tobacco legislation is whether it will dramatically 
reduce youth smoking by raising the price oftobacco products, imposing tough penalties 
on companies, giving the FDA full authority to regulate tobacco, and restricting youth 
access and advertising. These questions have nothing to do with whether the original 
parties to the proposed settlement like or dislike -- profit or do not profit -- from tobacco 
legislation. In fact, the Conrad bill, which the President supports, does not do anything 
for plaintiffs' lawyers like Chesley. 

Q: What are the President's views on how the legislation should deal with legal fees? 
Does he support Republicans proposals to cap legal fees? 

A: The President's overriding priority is ensuring that tobacco legislation promotes the 
public health. He does not view the issue of legal fees as central to this effort, and he has 
not made a specific proposal on how legislation should handle legal fees. In general, he 
believes that the lawyers who brought the tobacco suits should be fairly compensated, but 
that they should not be paid out of proportion to the work they actually did and the risks 
they actually undertook. 

Q: Has the President spoken to Mr. Chesley about the settlement? 

A: We have not been able to ask the President this question, but it would not be surprising if 
he had. The President has spoken to many people about tobacco legislation, including 
attorneys general and plaintiffs' lawyers. 
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TALKING POINTS ON THE CONRAD BILL 
2/11/98 

The President wants to sign a comprehensive tobacco bill that meets his 
five principles --and most important, that includes a significant price 
increase to reduce youth smoking. 

The Conrad bill meets each of the President's five principles. The 
President is proud to support it and would gladly sign it. 

By introducing this very strong bill, Sen. Conrad has taken an important 
step toward the enactment of comprehensive tobacco legislation. His bill 
adds to the momentum for comprehensive legislation, and serves as a 
challenge to all other Members to work toward this goal. 

Of course, the President will also support other bills that meet his 
principles, whether introduced by Democrats or Republicans. His 
Administration will work with as many Members as possible on the issues 
involved in comprehensive legislation. 

The President, however, will not support piecemeal tobacco legislation. 
In particular, he will not support a bill without the significant price 
increase necessary to reduce youth smoking. 
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Q & A ON TOBACCO FOR THE VICE PRESIDENT 
HEALTHY KIDS ACT PRESS CONFERENCE 

FEBRUARY 11, 1998 

THE CONRAD BILL 

Q. 

A. 

Is the Administration endorsing Senator Conrad's tobacco legislation? If 
the Administration is not endorsing the bill, why are you here? 

The Conrad bill is a very strong bill; we support it; and we think it f\ 
deserves broad congressional support. [We'll get behind any bill that J. 
meets the President's five principles. We want to work with as many 
Members as we can, from both sides of the aisle, to adopt comprehensive 
tobacco legislation.") 

Il: h~ :~t~~;~ ~h~~~~:2,t step forward an1~ ,.en~~r~~ ~~her 
;e~ber~ ~~ol~o,,~eh_.~e ~~e~ati~nd ~s~~ '\i\ \ 

Q. There have been conflicting reports in the papers that you are endorsing 
Senator Conrad's legislation or that you are shunning the Democrats and 
not endorsing the legislation because it is not bipartisan. Which is it? And 
are you trying to distance yourself from the Democrats? 

A. As we have said, we support Senator Conrad and the other Democrats' 
efforts to introduce comprehensive tobacco legislation designed to reduce 
youth smoking that meets the President's five principles. The President 
would sign this bill, or any bill that does as much to meet the President's 
goals and principles. We hope and expect other Democrats and 
Republicans to sign onto this legislation or other legislation that meets our 
core principles. Ultimately, any successful bill must have broad, 
bipartisan support. The President and I are committed to working with 
members of both parties to shape the best ideas and proposals into a truly 
bipartisan bill. 

Q. Are you concerned that no Republicans and only a handful of Democrats 
have signed on to Senator Conrad's legislation? 

A. The Administration is very pleased that these Democratic leaders have 
come forward with a comprehensive bill designed to reduce youth 
smoking that meets the President's five principles. It is our hope that 
Senator Conrad's actions will push others in both parties to sign onto his 
legislation or to come forward with their own comprehensive tobacco 
legislation. I believe that it is very important to keep momentum going 
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and to pass comprehensive tobacco legislation this year. 



o. 

A. 

What are the major differences between the President's budget and 
Senator Conrad's bill? 

The are a few differences in Senator Conrad's bill and the President's 
budget on the allocation of tobacco money, but largely Senator Conrad's 
bill invests in the areas that the Administration believes is important: 
smoking prevention, smoking cessation, health research and other 
programs designed to benefit children. Further, Senator Conrad's bill 
meets the President's challenge to encompass his five principles and 
attack the problem of youth smoking in a comprehensive and long term 
manner. 

TOBACCO AND THE BUDGET 

O. In September, the President said the focus of tobacco legislation should 
not be about money. In the budget the President submitted, more than 
60 percent of the proposed increase in discretionary spending is paid for 
by tobacco legislation. Why have you and the President changed course? 

The President's course has not changed -- Congress should send the 
President legislation that will dramatically reduce youth smoking. Experts 
all agree the single most important step we can take to reduce youth 
smoking is to raise the price of a pack of cigarettes significantly. That is 
why last September, and again in the State of the Union speech, the 
President called for Congress to pass legislation that raises cigarettes 
prices by up to $1 .50 per pack over the next ten years as necessary to 
reduce youth smoking. Our budget simply scores that part of President's 
plan, and allocates the revenues to programs that promote public health 
and assist children. 

O. How can you assume revenues from tobacco legislation when it's not 
certain whether this legislation will pass? 

It is a normal part of the budget process to account for any revenues that 
will be raised from proposed legislation. And we believe strongly that 
Congress will pass comprehensive tobacco legislation this year. If 
everyone who says they are committed to protecting children from 
tobacco rolls up their sleeves and gets to work, we will pass a significant 
piece of legislation. 

0.· Why is it that some of the programs funded with tobacco revenues have 
no relation to tobacco? 

A. Most of the spending is directly related to tobacco, such as health-related 
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Q. 

A. 

Q. 

A. 

I~ i. fl.:., 
research and smoking cessation programs. The rest go to programs 
that will assist our children. We wanted to ensure t t states get a 
substantial share of the resources, because of t El ate's contribution in 
negotiating the original proposed settlement. money that goes to 
children's programs -- to improve child care and reduce class size -- in 
recognition that these are shared federal and state goals. 
In your budget, how much money do you expect to raise from tobacco 
legislation next year? What about over five years? How did you come to 
this figure? 

This budget is designed to reduce youth smoking by 30% in five years 
and 50% in seven years which is the President's goal. We calculate that 
the necessary increase in the price per pack will result in about $10 billion 
in revenue next year and $65 billion over five years. 

How much does your plan increase the cost of cigarettes? 

In order to reach the President's goal of reducing youth smoking by 30% 
in five years and 50% in seven years, this budget projects about a $1.10 
increase in the price of cigarettes over five years. 

LIABILITY 

Q. Has your position on including liability protections for the tobacco industry 
in a comprehensive tobacco bill changed? Will you support a bill that has 
liability protections in it? Has your opinion changed in light of the tobacco 
industry documents that have been released recently? 

A. The President will evaluate tobacco legislation as a whole to determine 
whether it protects the public health. As we have said before, we do not 
want to include liability protections in comprehensive tobacco legislation, 
however, if that legislation includes the President's five principles 
designed to reduce youth smoking, liability limits would not necessarily a 
deal-breaker for us. What's important is achieving comprehensive 
legislation that includes a large per-pack price increase, penalties for 
marketing to children and broad restrictions on children's access to 
tobacco. 

It should be noted that no one is talking about immunity from criminal 
prosecution: if tobacco industry officials committed perjury, lied to 
Congress or committed other crimes, they will be prosecuted. The limits 
on liability contained in the AG's proposed settlement applied only to civil 
suits. 
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LAWYERS FEES 

Q. Lawyers in both Texas and Florida have asked for obscene amounts of 
money for their role in bringing about the state settlements with the 
tobacco industry. Will the President support a provision in national 
legislation to limit fees for lawyers? 

A. The President is primarily concerned with ensuring that tobacco legislation 
reduces youth smoking and protects the public health -- not with 
collecting and distributing money from a settlement. The lawyers who 
brought these suits have expended lots of time and effort and deserve to 
be well recompensed for their work. But ever·yone agrees that fees 
should not be wildly out of proportion to the work that was done. 

STATE SHARE 

Q. There are various reports about how much money from tobacco 
legislation will go to the states, and whether the federal government has 
any right to this money. What do you think the states are entitled to? 

The President's first goal is to pass national tobacco legislation to reduce 
teen smoking. The specific allocation of monies is a secondary issue, 
which I will work to resolve with the states and Congress. Both the 
states and the Administration have worked hard to create the conditions 
for national legislation. I am confident we will be able to reach, and to 
incorporate into legislation, a mutually agreeable approach to the 
allocation issues that fully recognizes the states' contribution. 

A "LIGHT" BILL 

Q. Some Republicans have been talking about enacting tobacco legislation 
piecemeal, with legislation on youth smoking this year. Would the 
Administration go along with such a plan? 

A. We believe that Congress must enact comprehensive tobacco legislation 
this year. We will not be able to reduce youth smoking -- let alone meet 
our other public health objectives -- without a comprehensive measure. 
To reduce youth smoking over the long term, we must not only establish 
a system of penalties for failing to meet youth smoking targets, but also 
increase the price of cigarettes, guarantee the FDA jurisdiction over 
tobacco, establish a licensing system, and regulate access and 
advertising. Those measures are also necessary to improve the health of 
adults. We should not abandon the effort to enact comprehensive 
legislation. 
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~ Q: In announcing your support for the Conrad Bill, you singled out the -<1~ 

EY'-~c..~ need for "a significant price increase to reduce youth smoking" as the " ;.. 
"most important" factor in any bill that the President would support. Is this 

~Q..... a change in emphasis? 

(teet ()·LD ~i") .A: No. In fact, the first principle of the Five Principles President Clinton 
established for national tobacco legislation last September requires "A 

'\...." Comprehensive Plan to Reduce Teen Smoking, " including "Tough 
J 1 , --- Penalties and Price Increases." (Source: White House fact sheet, 

"President Clinton's Plan for Comprehensive Tobacco Legislation to 
Protect America's Children.") 

Q: What are the other four principles? And does the President still 
support them? 

A: Absolutely. In fact, we specifically said we like the Conrad bill because 
it meets each of the Five Principles. 

The President will not support piecemeal tobacco legislation. The Five \ 
Principles that would have to be addressed in any comprehensive 
legislation are: 

• A comprehensive plan to reduce teen smoking, including penalties and 
price increases. 

• Full authority for the FDA to regulate tobacco products 

• Changes in the way the industry does business, including an end to 
marketing to children; document disclosure; and corporate 
compliance programs. 

• Progress toward other public health goals, including provisions to 
reduce exposure to second-hand smoke; help to smokers who wish 
to enroll in cessation programs; and provide resources for medical 
research. 

• Protection for tobacco farmers and their communities. 



Q: Why are you supporting a bill that Republican leaders say has no 
chance of garnering any GOP support? 

A: We're supporting the bill because it is a very strong bill that meets 
each of the President's Five Principles. We view it as an important first 
step toward the enactment of comprehensive legislation and a challenge 
to other members to work toward this goal. 

But, of course, the President will also support other bills that meet his 
principles, whether introduced by Democrats or Republicans. We want to 
work with as many members as we can, from both sides of the aisle, to 
adopt comprehensive tobacco legislation. 

We will not support piecemeal legislation, and, in particular, will not 
support a bill without the significant price increase necessary to reduce 
youth smoking. 

Q: Doesn't your embrace of a $1.50 price increase over three years, 
coupled with all the new spending the President has proposed, vindicate 
Republicans who say this is all about raising money and a return to Big 
Government? 

A: Nonsense. This is first and foremost about public health, and saving 
America's children. 

First, let me remind you that the President's proposed budget is the first 
balanced budget in 30 years. This is not about Big Government; it's about 
smart, disciplined government. 

As for the price increase, we have said all along that price increases are 
the most reliable way of achieving reductions in teen smoking. Indeed, it's 
the first of the President's Five Principles for comprehensive legislation. 

Q: But the Five Principles called for $1.50 a pack increase over the next 
decade. Conrad calls for it in three years. 

A: The President believes that if we can get to our goal of reducing youth 
smoking more quickly, so much the better. In any case, the timing is for 
Congress to determine. 
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Q: Isn't the emphasis on price increases at odds with the FDA's 
regulation, which relies on restrictions on access and advertising? \ 

A: No, these efforts complement one another. As Secretary Shalala has 
said, we need to use every tool at our disposal to reduce teen smoking, 
and we know that price is one of the most effective mechanisms. E~ 
10% increase in price leads to a 7% decline in youth smoking. What we 
need is a comprehensive approach that relies on price increase, as well 
as restrictions on youth access and appeal. 

Q: If price increases are so important, why didn't the FDA regulation raise 
prices? 

A: FDA used the tools it had in its regulatory arsenal at a time when 
nobody expected Congress to act. Now that Congress is taking up the 
issue of youth smoking, it is incumbent upon the Congress to use the 
most effective weapon we know of, and that weapon is price increases. 

Q: With'this emphasis on price, are you backing off from your claims that 
the FDA regulation would have cut youth smoking by 50% over seven 
years? 

A: No. We just need to use every tool at our disposal to cut the number 
of children taking up this deadly addiction. 
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Tobacco Q&A 
March 2, 1998 

Q: What are the most important aspects ofthe letter that Bruce Reed sent to Senator 
McCain? 

A: The letter is an example of how the Administration is reaching across party lines to help 
Congress enact comprehensive legislation to dramatically reduce teen smoking. The 
letter provides detailed responses to 74 questions posed by Senator McCain, and 
reiterates the President's strong view that a piecemeal approach will not meet our 
overriding goal of dramatically reducing teen smoking. As you know, the President has 
called upon Congress to enact comprehensive, bipartisan legislation which raises the 
price of cigarettes by up to $1.50 a pack over the next ten years, expressly confirms the 
FDA authority to regulate tobacco products, gets tobacco companies out of the business 
of marketing to children, furthers public health research and goals, and protects tobacco 
farmers and their communities. Because of the particular questions posed by Senator 
McCain, the letter focuses to a great extent on the importance of restricting the 
advertising and marketing of tobacco products to young people. 

Q: I understand that in your response to Senator McCain, you said that there are 
constitutional concerns with imposing certain advertising restrictions on the tobacco 
industry. Does that mean you need the consent of the industry to impose advertising 
restrictions? 

A: It is absolutely clear that certain advertising restrictions can be imposed on the industry 
through legislation. For example, we strongly believe, as the Department of Justice has 
explained in the FDA litigation, that the advertising restrictions contained in the FDA 
rule are consistent with the First Amendment. As our response to Senator McCain notes, 
more far-reaching provisions raise significant constitutional issues. We have offered to 
work with Senator McCain and others to minimize these constitutional difficulties. 
Perhaps more important, we will seek such tough financial penalties against the industry 
for failing to meet youth smoking targets as to ensure that the industry restricts its 
advertising to minors. We will not. seek -- and do not need -- the industry's permission to 
enact a strong bill that addresses youth smoking through a substantial price increase, 
youth smoking penalties, limits on access, and certain advertising restrictions. 
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Q: Why aren't you more specific in your answers about the constitutionality of certain 
provisions? 

A: We addressed each of the speech restrictions that Senator McCain asked us about, and 
informed him whether or not it raised serious constitutional issues. For proposed 
restrictions that raise significant constitutional issues, we offered the full assistance of the 
Administration in working with his staff to review and draft specific legislative 
provisions. The precise degree to which a provision would raise constitutional issues -
and the precise way to minimie such difficulties -- is related to specific legislative 
language, and such detailed drafting issues couldn't be addressed in a letter like this. 

Q: What does the letter say about the Administration's views of anti-trust exemptions? 

A: The letter makes clear that we are extremely skeptical of including antitrust exemptions 
for tobacco manufacturers in comprehensive legislation. In particular, we would strongly 
oppose any exemptions that would allow price fixing agreements. The letter does leave 
open the possibility, depending on other provisions in the legislation and any settlements, 
of allowing a very limited anti-trust exemption to facilitate efforts to restrict advertising 
to minors. 
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Q: Do you have any comment on the news that the Liggett tobacco company is 
cooperating with the Justice Department's criminal investigation of the 
tobacco industry? 

A: This matter is an ongoing Justice Department criminal inquiry, and we're 
referring all questions about it to the Department. The tobacco legislation 
now being discussed on the Hill would not in any way affect this kind of 
criminal investigation. 

Q: Would an indictment of tobacco industry executives decrease the chance of 
Congress passing comprehensive tobacco legislation? 

A: It certainly shouldn't. The Administration can't comment on a pending 
criminal investigation, but efforts to hold the industry accountable for the 
harms it has caused should serve as still further impetus for comprehensive 
legislation. We need a substantial price increase, express confirmation of 
FDA jurisdiction, and access and advertising restrictions to reduce youth 
smoking. Disclosures of past industry misconduct make it all the more clear 
why we need such a comprehensive national solution, and why we must get 
it done soon. 

Q: Does the Administration support the legislation proposed today by members 
of Congress to improve international control of tobacco products? 

A: The President has made clear that one of the elements of any comprehensive 
bipartisan tobacco legislation must be the strengthening of international 
efforts to control tobacco. Just this month the Clinton Administration issued 
guidance to its diplomatic posts that prohibits them from promoting the sale 
or export of tobacco or tobacco products, and encourages them to assist and 
promote tobacco-control efforts in host countries. The Administration .J .... 
supports efforts to address the health risks associated with tobacco use at 
an international level by funding multilateral and bilateral efforts. 

We have not yet completed a review of the legislation proposed today. We 
are very sympathetic to its goals, but must carefully consider whether it is 
consistent with our trade obligations. The Administration looks forward to 
working with members of Congress of both parties in crafting comprehensive 
tobacco legislation that contains international tobacco-control provisions. 
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Q: I understand that in your responses to a letter from Senator McCain, you said 
that there are constitutional concerns with imposing certain advertising 
restrictions on the tobacco industry. Does that mean you need the consent 
of the industry to impose advertising restrictions? 

A: It is absolutely clear that certain advertising restrictions can be put in place 
with or without the agreement of the industry. We strongly believe, as the 
Department of Justice has explained at length in the FDA litigation, that the 
FDA's regulations restricting the advertising of tobacco products are 

. consistent with the First Amendment. As our response to Senator McCain 
notes, there may be constitutional issues with more far-reaching provisions. 
We have not concluded that these provisions clearly are unconstitutional, but 
we would like to work with Senator McCain and others to minimize 
constitutional difficulties. If there are additional advertising restrictions that 
we cannot legislate -- and that would be valuable in reducing youth smoking 
-- we again challenge the industry to adopt these limits voluntarily. But in 
any event, we will. not seek -- and do not need -- the industry's permission to 
enact a strong bill that addresses youth smoking through a substantial price 
increase, limits on access, and certain advertising restrictions. 
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TobaccoQ&A 
March 2, 1998 

Q: What are the most important aspects of the letter that Bruce Reed sent to Senator 
McCain? 

A: . The letter is an example of how the Administration is reaching across party lines to help 
Congress enact comprehensive legislation to dramatically reduce teen smoking. The 
letter provides detailed responses to 74 questions posed by Senator McCain, and 
reiterates the President's strong view that a piecemeal approach will not meet our 
overriding goal of dramatically reducing teen smoking. As you know, the President has 
called upon Congress to enact comprehensive, bipartisan legislation which raises the 
price of cigarettes by up to $1.50 a pack over the next ten years, expressly confirms the 
FDA authority to regulate tobacco products, gets tobacco companies out of the business 
of marketing to children, furthers public health research and goals, and protects tobacco 
farmers and their communities. Because of the particular questions posed by Senator 
McCain, the letter focuses to a great extent on the importance of restricting the 
advertising and marketing of tobacco products to young people. 

Q: I understand that in your response to Senator McCain, you said that there are 
constitutional concerns with imposing certain advertising restrictions on the tobacco 
industry. Does that mean you need the consent of the industry to impose advertising 
restrictions? 

A: It is absolutely clear that certain advertising restrictions can be imposed on the industry 
through legislation. For example, we strongly believe, as the Department of Justice has 
explained in the FDA litigation, that the advertising restrictions contained in the FDA 
rule are consistent with the First Amendment. As our response to Senator McCain notes, 
more far-reaching provisions raise significant constitutional issues. We have offered to 
work with Senator McCain and others to minimize these constitutional difficulties. 
Perhaps more important, we will seek such tough financial penalties against the industry 
for failing to meet youth smoking targets as to ensure that the industry restricts its 
advertising to minors. We will not seek -- and do not need -- the industry's permission to 
enact a strong bill that addresses youth smoking through a substantial price increase, 
youth smoking penalties, limits on access, and certain advertising restrictions. 
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Q: Why aren't you more specific in your answers about the constitutionality of certain 
provisions? 

A: We addressed each of the speech .restrictions that Senator McCain asked us about, and 
informed him whether or not it raised serious constitutional issues. For proposed 
restrictions that raise significant constitutional issues, we offered the full assistance of the 
Administration in working with his staff to review and draft specific legislative 
provisions. The precise degree to which a provision would raise constitutional issues -
and the precise way to minimie such difficulties -- is related to specific legislative 
language, and such detailed drafting issues couldn't be addressed in a letter like this. 

Q: What does the letter say about the Administration's views of anti-trust exemptions? 

A: The letter makes clear that we are extremely skeptical of including antitrust exemptions 
for tobacco manufacturers in comprehensive legislation. In particular, we would strongly 
oppose any exemptions that would allow price fixing agreements. The letter does leave 
open the possibility, depending on other provisions in the legislation and any settlements, 
of allowing a very limited anti-trust exemption to facilitate efforts to restrict advertising 
to minors. 
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Talking Points on the Conrad Bill 

• The President wants to sign a comprehensive tobacco bill that meets his five 
principles -- and most important, that includes a significant price increase to 
reduce youth smoking. 

• The Conrad bill meets each of the President's five principles. The President 
is proud to support it and would gladly sign it. 

• By introducing this very strong bill, Sen. Conrad has taken an important step 
toward the enactment of comprehensive tobacco legislation. His bill adds to 
the momentum for comprehensive legislation, and serves as a challenge to all 
other Members to work toward this goal. 

• Of course, the President will also support other bills that meet his principles, 
whether introduced by Democrats or Republicans, His Administration will 
work with as many Members as possible on the issues involved in 
comprehensive legislation, 

• The President, however, will not support piecemeal tobacco legislation, In 
particular, he will not support a bill without the significant price increase 
necessary to reduce youth smoking. 

Q: Is the Administration adopting the Conrad bill as its own? 

-!:> 
• The Conrad bill is a very strong bill; we support it; and we think it deserves 

broad ssional suppor 
resident's five pnnclp es. We want to work with as many Members as we 

can, from both sides of the aisle, to adopt comprehensive tobacco 
legislation. 



Questions and Answers on Tobacco 
February 10, 1998 

Q: Will the President endorse Senator Conrad's tobacco legislation on Wednesday? 

A: The Administration will praise Senator Conrad for drafting a strong bill that meets the 
President's five principles, but will not adopt the bill as its own. The President is eager to 
work with many lawmakers, on a bipartisan basis, to produce comprehensive tobacco 
legislation. Senator Conrad has taken an important step toward enacting such 
comprehensive legislation by introducing a bill that the President could sign. The 
Administration expects to see other good bills emerge in the near future, from 
Republicans and Democrats alike. The Administration wants to work with as many 
Members as possible, on both sides of the aisle, to enact comprehensive legislation. 
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Q: Will the President endorse Senator Conrad's tobacco legislation on Wednesday? 

A: The Administration will praise Senator Conrad for drafting a strong bill that meets the 
President's five principles, but will not adopt the bill as its own. The President is eager to 
work with many lawmakers, on a bipartisan basis, to produce comprehensive tobacco 
legislation. Senator Conrad has taken an important step toward enacting such 
comprehensive legislation by introducing a bill that the President could sign. The 
Administration expects to see other good bills emerge in the near future, from 
Republicans and Democrats alike. The Administration wants to work with as many 
Members as possible, on both sides of the aisle, to enact comprehensive legislation. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Elena Kagan/OPD/EDP 
Subject: Corrected tobacco Q&A. Please use instead of previous version. 

FDA will have no comment on the Florida jury's finding that R.J. Reynolds is not liable for the lung 
cancer death of life long smoker Jean O'Connor. Below is a Q&A for McCurry, drafted w/FDA 
input and cleared by DoJ and Elena Kagan. 

Q. What implications does the jury's decision have for the Administration's tobacco rule? The 
settlement talks? 

A. We don't have any comment on the jury's ruling. It has no effect on FDA jurisdiction or the 
rule we're defending. We're focused on putting protections in place to prevent our children 
from smoking. As to the settlement talks -- we're not a party to the talks. We don't know 
any more than others about how this will affect the talks. 

Message Sent To: 

Beverly J. Barnes/WHO/EOP 
Barry J. Toiv/WHO/EOP 
Mary E. Glynn/WHO/EOP 
Joshua Silverman/WHO/EOP 
Michelle Crisci/WHO/EOP 
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Tobacco-Settlement: Tax Cuts 
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Possible Committee Amendment 

1. Convert tobacco revenues to excise taxes 
2. Strike and modify trade provisions 
3. Distribution and use of States' Share (Ih of revenues) 

4. Possible Tax Package: 

Health Care Related Tax Cuts <-$18 B - 5 yrs; -$47 B - 10 yrs} 
....;:;? * Accelerate deduction for self-employed to 100% 

*Provide full deductibility for employees whose employers 
do not provide healdt insurance 

Tax Extenders (-$4 billion over 5 yrs: ·$4.3 billion over 10 yrs) 
*Research.& Development Tax Credit 
*Contributions of Appreciated Stock to Private Foundations 
"Wo(k Opportunity Tax Cn:dit 
*Welfare to Work Credit 

_5, Establish- Tobacco Trust Fund with subaccounts for the followini 
tobacco related PU(pOses (subject to IlJWropriations); 

* Agriculture Buyout (Lugar proposal) 
*NIH Research 
*Teen Smoking Cessation Program 
"'Other 
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NOTE FOR ERSKINE BOWLES 
BRUCE REED 
JACK LEW 
LARRY STEIN 
ELENA KAGAN 

FROM: GENE SPERLING 

RE: Gramm Amendment 

THE WHITE HOUSE 

WASHINGTON 

May 28, 1998 

As we discussed at yesterday's meeting, it would be helpful for us to take Gramm's words--l in 
3 dollars-- and establish that at the outset as a restricting principle to reduce the substantial risk 
thatthe size of any tax cut grows as it goes through the process, Attached is a transcript from the 
Congressional Record of Gramm making this pointy repeatedly that should be shared with 
Daschle, 
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~:~OO;~~.~:~k~~I~d~s~a~~b:~o~ult tobacco in a very might have on consumption, but in fact way so that they there is almost a retribUtion Quality to 
and peer pressure It. 

I guess. I have. to temper that with a 
a.m glad to stand wlth my cold recognition that in this .bill we are 

in the Senate w~o look at thiS not t;a.xing tob~co c~mpa-nles. In fa-ct, 
to stop deaths. to we have an extraordinary provision in· 

of our children. And this bill that makes it illegal for to
·President, that bacco companies not to pass· the cost 

up with a strong increase through to conswners. . 
antl-tolblL('co legislation. So. except for 8. look-back provision, 

"XJ{~~'~~~~~~: very much, I say to my where we. are actually going to poll f) from Texas. for his generous teenagers, and if we find that teenage 
yield the floor. smoking has not declined, we will.have 

GRAMM addressed the Chair. a look-back tax on tobacco companies 
PRESIDING OFFICER_ The Sen- - a.nd target those who we find, through 

Texas. the poll, are the preferred brand names. 
U'''''Yl~'_ Mr. President. let me It is interesting. because article I of 

1f we pass this bUl I hope· that. the Constitution .gives Congress· the 
be successful in i"nducing not power to. impose taxes. Nowhere has it 

"V"OlUY te"m.g •• rs but other Amerlcans to ever been contempla.tea we would allo-
to their senses and to sto·p smok- eate that power to· a pollster. And lt .is 

·clear to anyone that ·provision Is un
in my. life I was an economist. constitutional. But beyond that provi

economist will tell you, other sion every penny of taxes we ·impose in 
the same, a.t a higher this bill will be _ps.id for by people who_ 

price. people· 'will consume leas of a consume cigarettes. ... 
.given product. The problem, of course, Now, we might wish that were not· 
.in· the real world ls generally. otller the case. I wish it were not the case. 
things are not the same. . But, unfortunately, that is the way the 

A concern I have raiSed that has not bill ls written. In fact; as I said a mo
been dealt with is that no country in, ment ago, the bill is actually struc
the history of.the world. so far as I &in tured so that tobacco companies· could 
aware, haS ever imposed a. tax at the not pay the tax 1f they wanted to. They 
-level we are debating here and not had are forced~ by law, to ·pass it through to 
· a. ·black market for clgarettes develop. the consumer. . 

·In Britain, 50 percent of Cigarettes One of the things that troubles me ls 
: are sold on the black mark·et. Iti. Italy who this consumer is. I mentioned 
it is 20 percent. Canada raised cigarette these numbers the other day, but they 
taxes to try to induce teenagers to stop are relevant ·to the amendme.p.t I want 

· smoking. but then thelr countrY was to talk about today. :Thirty-four per
... inundated with illegal cigarettes .. The cent of the new tobacco taxes in this 

:. effect was to actually lower the price blll will be paid for by Americans who 
of clgarettes bought on the black mar- make less than S16,OOO a year. They do 
keto Canada, in an extra·ordinary ac- not own Philip· Morris or any other to-
tlon~ actually repealed the tax in- bacco company. . 
crease. And the m1nister of health said These people are, by the logic of this 
that by repealing the tax illcrea.se, and bill. victims. They have beeil lnduced 
thereby· (orclng teenagers to attempt. to smoke. They have, in the logic of 
to buy cigarettes through legal chan· this b.1l1, become addlcted to nicotine. 
nels they would reduce teen smoking. And if you had to classify )ihem into a 
By "lim1ting the· economic foundation of category. it would be the" category of 

· the black market, they might be more "victim." And yet for .people who make 
successful in reduclng teen smoking. less than 515,000 a year, they are goi"ng 

I am hopeful that. 1f in fact we raise to pay 34 percent of these taxes. 
taxes to the degree we are talking This is ·not a trivial amount of 
about, something good will come from mOQey. When· you add up aU the tax 
it. Obviously, induclng ·teenagers to provislons ln the bUl, most of the esti
smoke lesa would certainly be·a.good mates tend to indicate that a pack of 
thing. clgarettes. ·which in my State sells for 

The ·issue I want to address today. about $2. will rise ln price to about 
and the lssue that I hope we will vote $4.50 to $4.75 a pa.ck. These prices are 
on before we go home for the . recess. Is for a SI.50 per pack lncrease, which Is 
the lB8ue :of what we are going to do substantially less than this bill will 
with this money. We can debate end- produce when you add up all its provl-
le88ly what the ta.x increase Is going to siOllS. .. .. 
do and what it is not going to do. I am An individual wh~okes .an average 
still" very mUch troubled by th~ impact amount would .pa~..m a year in new 
of this tax increase on real people. tobacco taxes. And for a couple making 

In listening to many of the strongest less than S15,OOO a year, they will pay a 
proponents of this bill, you get the idea whopping S712 In tobacco taxes Crom an 
they are taJdng tobacco companies. effective lncrease ln price of $1.60 per 
That somehow we are getting revenues pack. To someone making less than 
from companies that have cODspired to S15,OOO a year, S712 a year is. a lot of 
deceive the pubUc. that have conspired money. . 
to induce teenagers to smoke. There- So what· concerns me, and obviously 
fore. not only are we getting the good does Dot concern ·.many Qf my col
of higher prices and the impact that leagues, 1s the impact of this tax on 

blue-collar workers. When I listen to 
the proponents of the bill, they make 
'two th1ngs very clear. They care about 
driving up the price of cigarettes, and· 
they don't care ·about the, money: In 
trying to respond _to the (act that 70 
percent of Americans' believe this bill 
1s about taxes and not about smoking, 
over and over aga.1n ,they say, "We 
want the higher tax because we· want 
to discourage"smoking, not because we 
want the $700 b1llIon." 

Senator. GREGG 'has an amendment 
· pending which I do not believe w1l1 be 
tabled. I intend to vote against tabling 
the Gregg amendment. The Qregg 
amendment says tha.t we shouldn't be 
granting immunity to tobacco compa-

· nies for future suits. Basically the 
Gregg amendment strikes the provision 
tha.t Caps- liability_ I Intend to vote 
with Senator GREGO. I"don't believe his 
amendment will be tabled. 

When his amendment 18 acted on, I 
intend to offer an amendment that ad
dressee what to do with the money. I 
hope my am~mdmerit will have very 
broad-based support. I thought I would 
take the time now to explain 1 t 80 that ' 
if the Gregg amendment.1s not tabled, 
and I can offer the amendment at' that 
point, paollia will" know what Is in dis-" 
pute, ,and those" Who want to ·come and 
speak on it can do so. I w1ll" offer the' 
amendment fot: myself and .for Senator 
DOMENICI. I know he will want to come 
over a.t that point and speak. and I am 
Bure many others will want to speak 
for and against It. 

The 188ue here Is the following: If we 
pass this bill. blue-collar Americans 
making $1&.000 a year or les8 will pay 34 
percent of the taxes the bill will 1~
pose. Individuals making less than 
$22,000 a year Yinl pay 47 percent of the 
taxes that wUI be i~ed by raising 
the price of cigarettes. T.rulse making 
Ie: than sao 000 a year wt!~~y a whop
pi Jl $9 1 cerita gnto of $' ry dollar of 
taxes collected· llnder...,this bill. In oth~r . 
wordS, this is not a. tax that is ran.:. 
domly distributed ~ong the general 
population of the country. The plaIn 
truth Is, .. wlth a few exceptions, smok
ing in America. today ls a blue-collar 
phenomenon. The vast majority of peo
ple in America who. smoke, and there
fore who will pay th$s ·tax, are blue-col
lar workers. Almost 60 percent of this 
tax will be paid for by Americans who 
make less than sao,ooo a year. 

Now, this produces Borne extraor
dinary resul ts. Were the. following 
numbers not from our own JOint Tax 
COmm1ttee, they would ~e difficult to 

· believe. Let me· give you just two num
bers. ·For Amerlcans who make. less 
than S10;000 a year. the taxes embodied 
in this bill will raise their Federal 
taxes ·by 41.2 percent in 1999. In" the 
year 2003. when this bill is fully imple
mented and the tax is fully phased in, 
Americans who make less than S10,OCIO 
a year will see their burden of Federal 
taxes rise by 44.6 percent. . 

If our objectlve is not the money but 
to get people not to smoke by. raising 
the price of cigarettes, shouldn't we 
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take some of t~e money we· a.re taking What the amendment that I wn~ orfer blli. and I can't help but be struc~ by 
. Americans for myself and for Senator DOMENlCI the paradox of it. In this bUl, we are 

~:: ~~ ~ cutting wU1.do Is: ~or those who make lesB'~han saying. that people who smoke have 
a. tax cut $50,000 a year as 8.' 'family 1ncome, we . been victimized by the tobacco compa.

apply to moderate-income )Wl11 give them an' additional. deductton nies; yet. we are turning around and 
Americans so that we wouldn't be low- of $3,300 a. year. They will pa.y the same taxing the people who smoke because 
sring the"real standard of living Cor taxes. whether they get married or the b1l1 prohibita tobacco companies 
people who are the victims of clga- whether they don't, The net result is a from not passing the tax through to 
rettes by having become addicted to, substantia.l tax cut for modera.te-ln- "the people who smoke. 
smoking and to nicotine? , come working faroUies. We will adjust So whtle many people view this bUI 

If a motion to table the Gregg· this for infiafJ..on to asaure' t~pre- as' firing a shot with a tax at the to-
amendment falls, I wtll offer an amend- serve the.real viilue of this 'deduction. bacco companies. in reality, the tax Is 

t ment with Senator DOMENICI. This Finally, we apply it t!l-tha..earned-in- hitting very moderate-tncome, working 
.\ 1\ amendment aims to take fQughlr. S1 .. coItl'e""'tex credit. ~most . everybody Americans. It is hitting the very people 

\ 
out~f AVArv sa collecte .. d in these Clga- here knows; if you wor.k a.nd you make who have' been victimized by the to
rette taxe.!L~TIii giyA it back to Ameri- modest incomes, you can get· an bacco companies: The amepdment that 

It cans wtY!.,famlly tncom:es of less than earned-Income tax credit. What we will Senator DOMENICI and I will offer after 
J $50,000 a year. We do it by repealing a . do in our amendment is allow the mar- the motton to table the Gregg amend-

proviiiion or. the Tax Code that is gen- rlage penalty In tax "terms to apply ment falls says, since the proponents of 
erally known as the marriage penalty. above the 11nft so that a working' cou- the tax pledge that this is not about 
Let me basically explain how the mar- pIe, a very-Modest-incOme working the 'money, it is not the money, 

~~~ ~~lal;~, :~k:he~h!~aOp~;'~~~:; ~~:P~~r~;I~;hib;;fuiTt:~~n'c!i~ thetes', go ah; thend gh:~ ~~~e~!,c~~~~ . 
other colleagues are here to speak. .culate.-theif' aHa1bllitJr for the' earned- as' a modest down pay. ent. let's take Under the existing Tax Code, we have ~, '--
an incredibly destructive provision income tax c~dit. 'S1 out of every $3 we ollect in ciga-
that actually says' when two young Among .the largest benefiCia.r1es o~ rette taxes and e It back" to 
people meet, fall in love and ge.t mar- the amendment that Senator DOMENICI erate- and t-income fami~ies. 
ried. if they both work outside the and I will offer will be very modest In- Let's rna. e subject·to the earned-in
home they actually have to pay more come, b~ue-colla.r worke~.B earning very, come tax credit so 'that very low'-in
taxes' as a. married couple than they low wages. What we will do is allow come, working Americans will not be 
would have to Pay 1( they were single. this deduction to apply ~o the earned- . hurt as badly. If both membex:s of the 
Under our Tax pode, that ave~a.ge mar- income ~a.x credit. married couple .smoke. they will be 
rlage penalty ie about S1,400 a year. If our amendment Is ado~ted. roughly paying S'1l2.a year in Federal taxes 
Now. I think I speak for many people one-:-thlrd of tho taM tiaat is ccA+ecti!a on under this btll. Let's eUrnrnate the 
who are married in saying that my wife Cigarettes would be' given back to the marriage Penalty under the Tax Code 
is ea.stly worth S1,4OO a year. I would very blue-collar fa.rnlliesthat ,~1l1 bear for'middle- and moderate-income fami
gladly pay that price and mort:' for the the largest burden of taxation as a re- lies so that whl1e the price of clga
prtvilege of being married. but I don't suIt of taxing Cigarettes. Some couples rettes goes' up, they don't find them-' 
think the Federal GoverllIl1ent shOUld will pay S712 a year i~ new Cigarette selves economically crushed ,by it. 
get that -money. Maybe my wife shOUld taxes under this bill. They wUl have an incentive to qutt 
get that money. Also, I don't under- Under our ame~dment, the price of smoking, but at least a thtrd of the 
stand discouraging the creation of fam- cigarettes would st1ll go up as m{Ln- money would come back to them by 
11ies when families are- the most power- dated by the underlying bill. To the de- eliminating a discriminatory provision. 
ful instrumentS for human happiness gree that people respond to the hig~er in the Tax Code. . ' 
and progress that have ever been cre- price. we will have the impact of that I would Uke to go further than this 
ated. " rise in the p~ce of cigarettes, but we amendment, and we'will have an oppor-' 

Let me rem1nd my colleagues; if any- will . odest-lncome tunity to do that. But this is a first in-
ane has followed this debate, they rkers poorer by the. unt of the staUment. I think It is very important 
know that everyone 'who has spoken in tax because we will take $1 a t of every that we vote on this amendment before' 
favor of this biU has said the money is $3. of the tax and give it b k to the we recess. since it Is clear that we will 
inCidental' that this is not about the same fa . pealing the not finish the bUl this week. I hope 

'money, they' lust 'want to raise the ~arriage . penalty -for middle and mod- that my' colleagues will . support this 
price of Cigarettes. I will offer this erate income couples. amendment when Senator DOMENICI 
amendment with Senator DoMENICI to Now" why is that important? It Is Im- and I offer it to the Gregg amendment, 
help them fulnll that commitment and portant because the 'very people who hopefully, immediately following the 
prove that is what the . are going to be hurt the most by this motion to table the Gregg amendment. 
amendment is a ve targeted tax,cu tax are moderate income people who I yield the floor. 
that takes rou hI 1: out 0 very $3 have been victimized by tobacco com- The PRESIDING OFFICER. Under 
raised . g s it back panies. I ani sure, my colleagues' are the previous order, 'the Senator from ll-
Americans with CamI1y ess having their ofCtces flooded with 1"et- 11nois is recognized for 15 minutes, to 
than SOO,ClO<T'it::gea::r. ters and postcards, as I am, Crom- peo- be followed by the Senator from Ne-' 

Here _IS'1I"QYI our bill will work. It will pIe, who are basically saying .. "I have a braska. 
target famiUes' that make' les8 than very modest income and I smoke, don't . Mr. CHAFEE, Mr. President. may I 
$50,000 a year.' Right now, a. married' raise my taxes; tax the Cigarette com- make a. unanimous consent request? I' 
couple fning a joint return: can earn' panies." ask Unanimous consent that 1 might 
$6,900 before they have to start paying Well, wl.lat- we are doing here in our follow Senator HAGEL? ' " 
Federal income taxes. If they filed sep- amendment is allowing the increase in The PRESIDING OFFICER. Without ~ 

, arately and they weren't mari"led, they the price of cigarettes therefore dis- objection, it Is so ordered. 
CQuid jOintly earn S10,200 a year. If you couraging smokIng" but we are givIng Mr. HATCH. Mr.' President, I ask: 
wanted to state it dramatically,' you at leas_t part of the money back to mid- unanimous consent that I be prtvlleged 
could say that ·If they live in sin they dIe-income and moderate-Income farni- to follow the distinguished 
can earn S10,2OO without having to pay 11es.. , from Rhode Island. 
any income taxes. but if they' get mar- So I hope my colleagues will support The PRESIDING OFFICER. Without 
ried they have to start paying income this amendment. I think It is very im- objection. it 1s so ordered. \ 
taxes after they earn $6,900: Now. al- portant that we. vote on a tax cut as The Senator from Illinois is recog
most everyone' realtzes this 1s a de- part of this bill before we adj·ourn. If ntzed. 
structive . tax pollcy, but we haven't we don't do this, we are going to have Ms. MOSELEY-BRAUN. Mr. 
been able to-fix it. done something extr:ofdinary in this dent, I w~uld like to take a moment to. 

) ·t ~t Jt.vY 
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DA5CHLE. Mr. President, I ask 
and nayS. 

~~:f:':~:f~;~~f OFFICER. Is there a 

a. second. 
and nays were ordered. 
Senators addressed the 

So I 'tha.nk my colleagues for this victims here. The whole objective of 
spirited debate and for the fact that we the btll 1s to basically say people who 
have voted on two of the most critical smoke .have been induced to smoke by 
issues with respect to this legislation. 1- the tobacco companies, and yet. para
thank' Senator DURBIN {cr:now bringing . doxlcally, the" tax we arB imposing 1s 
to the floor, through the leadership. a.n .being.imposed .on the very people who 
amendment on the .issues of the look- have been exploited. In fact. the bill 
back. one ,of the other very importa.nt . before us' has an t.ncredlble provision 

;'i"Ti;.PE~E:SD)D'iG OFFICER. The Sen- issues that needs to be" resolved. I am which 'says every penn.y of the tax has 
Arizona. confident that we will have another to be pa.ssed through. and it Is illegal if 

MCCAIN. Mr. President. I thank healthY round of debate ori that. I look . a tobacco company absorbs any of this 
oolleagues for a very enlightening forward to continuing to proceed. . tax increase. Every penny of it. 59.1 
informative debate.·It ha.s been '!on Mr. GRAMM addressed the Cha.ir. percent of the tax increase. is on fami-

~;~~~~~~ discussion. not on the The PRESIDING OFFICER. The Sen· Ues that make less .than $30,000 a year. 
:·:t just voted on, but on the . ator from Texas is recognized. The victims of the smoking campaign 

Obviously, we attempted to ·Mr.· GRAMM. Mr. ·President, "1 think .by the ·toba.cco companies are the peo· 
amendment, and it is we have had a. defining moment in this pIe who are paying the taxes. 
Is unfortunate, in my debate. Throughout this cteba.te, our What S DOMENICI, Senator 

entire bilL At the same colleagues, who· have· brought to the FAme d have said· in our 
like with the attorneys' fees floor of the senate a. bill that will raise . ent Is this: Ise the· tax, but 
aspects of this Issue, we will S700 billion. in taxes, have said tha.t give a third of the money back to 

t
,:~~~~~i~~ iS8ue again. I believe· it is they are not interested in the money, orking families b epeal1ng the mar

us .to continue to work that the money· is incidental, ·that ri . penalt . couples who make . 
. bill a.nd get it·throug~ the what they want to do is raise the price less t ,000 a year. So you get the 

",ona,.o: . of cigs.rettes. .- price impact on smoking, but you don't 
the American people expect We have ·made ·the pOint that this in- . end". up brutalizing ·economically mod· 

do that, . and I think it is impor- crease in the .price of cigarettes,. tlits erate-income people. 
we continue to work on the tax, will fall very heavily on blue-col- I think it is, very instructive tha.t 

amendments of significant im- lar workers. Those making· S15,OOO or after·3 days ·of debate where our col-
po,rte,nc,o to the btll. I believe this as- less will pay 34 percent of the cost, the leagues have said don't accuse us of 

of it not·onlY will be revisited, but .taxes. that. are built into this bill. wanting t mon we just want to 
Is another chapter in a very long Those making 122,000 or less will pay 47 raise of ci rettes, that we 

Yesterday, we bad two very sig· percent of the cost. Those making _se an amend.ril nt to e desk asking 
nIflcsJlt victories. Today, we had a de· $30,000 or less will pay 59.1 percent of a.t S1 out of every sa ·we e collecting 

There will be more victories and the cost of the ta.xes embodied In this i taxes be given·back·to moderate·in-
more defeats as we· go through this bill. e· working families, d the Senate 

:·.very difficult process. Even if this bill only raised the price .. re in·a ·convul , and the leader. 
,. But at~ the end of the day, I am to- of a pack· of cigarettes ·by Sl.50--and ship uses· r .of priv11eged recogni

. tallY confident that this body and the most estimates are that it will raise it tion. ·to amend our amendment and to 
.. ~ CongresS· Will act in a responsible man· by· $2.50 ·at a minimum-it would mean deny us the ability· to offer. a tax cut 

. ·ner and adopt a comprehensive piece of that an average smoker in America for the very people who are going ·to 
legisla.tion that will attack. the nation· would pay S356 of additional taxes as a find· themselyes crippled economically 
wide problem of 3,000 children begin- result of this bill, and a blue~ollar as a. result of this tax. 

to ·smoke every day ·and 1,000 of family where both . the . husband and So 1et me just suggest two points: 
·them being ca.used to die early as a re· wife smoke,.would pay $712 a year more . No. ·1, I. think this is further evidence 
suIt of tObacco-related illnesses. I in Federal taxes. In fact, the table put this bill is about money. Our. amend
thank a.ll those who vote·d in favor of out by the JOint Committee on Tax- ment Is hardly a far reaching amend· 
the amendment. And for those who op- atlon shows something that, over and ment. We are just simply asking that 

.. posed it, I respect the opposition. But lover, .those who .. support·the bill.have roughly one out of every three dollars 
believe we· will move forward with a tried. to deny or neglect, which is that of the tax-be given back . 

. comprehensive piece oflegislation. for those Americans who make SI0.000 .Second, it also suggests, it se·ems to 
I yield the floor. or· less, their Federal taxes will risB by me, the objective here is to prevent us 
Mr. KERRY a.ddressed the Chair. 41.2 percent as a result of the taxes em- from ha.ving an opportunity to vote on 
Tho PRESIDWG OFFICER. Tho Son- bodlod.ln thIs bill. ,. tax cut. 

ator {rom Massachusetts. . Now,· what Senator DOMENlCl and· I I want to assure my· colleagues-and 
Mr. KERRY. Mr. President, I will be did earlier was send an amendment to I ·know Senator DOMENICI feels exactly 

very brief. I join my colleague in say- . the desk that tried to give some of this the aame·way-that there is no way we 
lng that I think what Senator MCCAIN· money back to blue·colla,r workers in are going to be denied the right to offer 
and I and others hoped for .was the op- the fonn of a tax cut . .our ·colleagues . this a..mendment. This won't be the last 
portunity to· be able to come to the say, ·it is not the money· we wa.nt; they tax cut amendment that ·we are going 
floor and fight these tough· issues. That ·say, we just want to ra.1se the pr1ce of to have. Quite frankly. I don't under
is what we did. We just had a tough . cigarettes. So Senator DOMENlci and I sta.nd if those who are for the btll are 
vote. Clearly, some of us had hoped ·took them at their word, san·t an· saying what they really mean, why 
that the outcome would be different, amendment tQ the desk that said raise there· isn't overwhelming .support in 
·because we had. a different view of the.pt"lce of cigarettes; but since this is both parties for giving a third of this 
where the bill- might travel. ·But this by going to Impose a bone-crushing tax on tax increase back to working families. 
no mes..ns prevents us in any way from moderate-income Americans, let's take Let me say very briefly what the 
continuing forward in the process ·of at least SI.out of every $3 that w1l1 be ·8.InEmdment does and then yield. the 
molding this legislation. Th1s i& pre- collected. in_ this tax increase and let's . floor so that Senator DOMENICI, the co· 
cisely what the Senate ought to be .litve -it back to working families by re- sponsor of the amendment, will have 
doing. It ought to be fighting ha.rd ~ver pealing the marriage penalty for fami- an opportunity to speak. 
these votes. We ought to be able to 11es that make SSO.OOO··or less. In other Under current law if two individuale, 
come to an understanding of where the words, it gets the impact on smoking a man and a woman. both of whom are 
51 votes 11e. And then, ultimately, we that may come. from a higher price as working in the economy outside of the 
all know that hopefully we can come a result ot the taxes in this bill but home, fall in ·love and ·get married,_ 
together with a piece of legislation with our tax cut we avoid lowering the under current law th~y pay on average 
that finds a conference committee and. real Income or Hvlng standards of blue- an additional SI,40()" a year in income· 
ultimately, both Houses of Congress. collar Amertca.ns who. after all, are the taxes. So that, for example, if you had 
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Al\1ENDl'iIENT NO. Calendar No. 

Purpose: To eliminate the marriage penalty reflected in the 
standard deduction, to ensure the earned income credit 
takes into account the elimination of such penalty, and 
to provide a full deduction for health insurance costs 
of self-employed individuals. 

IN THE SENATE OF THE UNITED STATES-I05th Cong., 2d Sess. 

To refo 
pro 
to 
red.! 
for, 

S.1415 

AMENDMENT N? . 2686 

M.t.trt:!.Ct:1 /" ~.~ .................. .. 
By .......... · .... · .......... · .. · ....... .......... .. ......................... ~./ "z. ~ 3 7 

--TP r!n-df.. ..... ¥...~ ....... · .... · .... · ...... ··· .. · 
BillIRes. No ............... · .. · .... · ........ · .. · .. · .. 

_ .... -._ ...................................... _ ... -_ .......... - ........ - ..... -.......................... -

lacco 
Ited, 
;, to 
and 

Referred --............................... Z; ... p;g~;).-... - ........... ::=.=::= 
Ordered to lie on the table and to be printed 

~rEXm[EXT intended to be proposed by Mr. GRA..'LYr (for ). 
. ~~ 

hinlself Mr. DO~rE:\ICI, Mr. RoTH, aad Mr. FAIRCLOTH) f.> J,.,.,), 

VlZ: 
J I' ~d =') -f.;..; O<r!Co 1") 

1 At the apfW!8fl . ! a.pleee, insert: 

2 SEC. _. ELIMINATION OF MARRIAGE PENALTY. 

3 (a) Ix GE:\ER.U-.-Part VII of subchapter B of chap-

4 ter 1 of the Internal Revenue Code of 1986 (relating to 

5 additional itemized deductions for individuals) is amended 

6 by redesignating section 222 as section 223 and by insert-

7 ing after section 221 the following new section: 
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1 "SEC, 222. DEDUCTION FOR MARRIED COUPLES TO ELIMI-

2 NATE THE MARRIAGE PENALTY. 

3 "(a) Ix GE:'<ERAL.-In the case of a joint return 

4 under section 6013 for the taxable year, there shall be al-

5 lowed as a deduction an amount equal to the applicable 

6 percentage of the excess (if any) of-

7 "(1) the sum of the amounts determined under 

8 subparagraphs (B) and (C) of section 63(c)(2) for 

9 such taxable year (relating to the basic standard de-

W duction for a head of a household and a single indi-

11 vidual, respectively), over 

12 "(2) the amount determined under section 

13 63(c)(2)(A) for such taxable year (relating to the 

14 basic standard deduction for a joint return). 

15 "(b) Ln!ITA~IOX BASED ON MODIFIED AD.JL:STED 

16 GROSS bC0:\IE.-

17 "(1) I:--: GEXERAL.-No deduction shall be al-

18 lowed under subsection (a) if the modified adjusted 

19 gross income of the taxpayer for the taxable year ex-

20 ceeds $50,000. 

21 "(2) MODIFIED ADJUSTED GROSS INCOME.-

22 For purposes of this subsection, the term 'modified 

23 adjusted gross income' means adjusted gross income 

24 determined-

25 "(A) after application of sections 86, 219, 

26 and 469, and 
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1 "(B) without regard to sections 135, 137, 

2 and 911 or the deduction allowable under this 

3 section. 

4 "(3) COST-OF-LMNG ADJUST~IE""T.-In the 

5 case of any taxable year beginning in a calendar 

6 year after 2007, the $50,000 amount under para-

7 graph (1) shall be increased by an amount equal to 

8 such dollar amount multiplied by the cost-of-living 

9 adjustment determined under section 1(f)(3) for the 

10 calendar year in which the taxable year begins, ex-

11 cept that subparagraph (B) thereof shall be applied 

12 by substituting 'calendar year 2008' for 'calendar 

13 year 1992'. If any amount as adjusted under this 

14 paragraph is not a multiple of $5,000, such amount 

15 shall be rounded to the next lowest multiple of 

16 $5,000. 

17 "(c) APPLICABLE PERCENTAGE.-For purposes of 

18 this section, the applicable percentage shall be-

19 "(1) 25 percent in the case of taxable years be-

20 ginning in 1999, 

21 "(2) 30 percent in the case of taxable years be-

22 ginning in 2000, 2001, and 2002, 

23 "(3) 40 percent in the case of taxable years be-

24 ginning in 2003, 2004, and 2005, 
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1 "( 4) 50 percent in the case of taxable years be-

2 ginning in 2006, 

3 "(5) 60 percent in the case of taxable years be-

4 ginning in 2007, and 

5 "(6) 100 percent in the case of taxable years 

6 beginning in 2008 and thereafter." 

7 (b) DEDTJCTION To BE ABoVE-THE-LINE.-Section 

8 62(a) of the Internal Revenue Code of 1986 (defining ad-

9 justed gross income) is amended by adding after para-

10 graph (17) the following new paragraph: 

11 "(18) DEDUCTION FOR ~IARRIED COUPLES.-

12 The deduction allowed by section 222." 

13 (c) EARNED INCOME CREDIT PHASEOTJTTo RE-

14 FLECT DEDCCTION.-Section 32(c)(2) of the Internal 

15 Revenue Code of 1986 (defining earned income) is amend-

16 ed by adding at the end the following new subparagraph: 

17 "(C) MARRIAGE PENALTY REDTJCTION.-

18 Solely for purposes of applying subsection 

19 (a)(2)(B), earned income for any taxable year 

20 shall be reduced by an amount equal to the 

21 amount of the deduction allowed to the tax-

22 payer for such taxable year under section 222." 

23 (d) FULL DEDCCTION FOR HEALTH I::-;SURA:.'JCE FOR 

24 SELF-E:'IIPLOYEDs.-The table contained in section 

25 162(l)(1)(B) is amended-
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1 (1) by striking "and 1999", 

2 (2) by striking the items relating to years 1998 

3 through 2006, and 

4 (3) by striking "2007 and thereafter" and in-

S serting "1999 and thereafter". 

6 (e) CLERICAL .8..vfENDMENT.-The table of sections 

7 for part VII of subchapter B of chapter 1 of such Code 

8 is amended by striking the item relating to section 222 

9 and inserting the following new items: 

"Sec. 222. Deduction for married couples to eliminate the mar
riage penalty. 

"Sec. 223. Cross reference." 

10 (f) RED{jCTIO~ IN TR..IL'iSFERS TO NATIO~AL To-

II BACCO TReST Fu~m.-

12 (1) 1:\ GE:"ERAL.-Except as provided in para-

13 graph (2) and notwithstanding any other provision 

14 of this Act, the amount credited to the National To-

15 bacco Trust Fund under section 401(b) of this Act 

16 for any fiscal year shall be reduced by the amount 

17 .of the decrease in Federal revenues for such fiscal 

18 year which the Secretary of the Treasury estimates 

19 will result from the amendments made by this title .. 

20 The Secretary shall increase or decrease· the amount 

21 of any reduction under this section to reflect any in-

22 correct estimate for any preceding fiscal year. 

23 (2) LnIITATIO:\ 0:\ REDUCTIO)," .-\FTER FISCAL 

24 YEAR 2007.-
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'1 (A) 1:-: GENERAL.-Except as provided in 

2 subparagraph (B), with respect to any fiscal 

3 year after fiscal year 2007, the reduction deter-

4 mined under paragraph (1) shall not exceed 33 

5 percent of the total amount credited to the Na-

6 tional Tobacco Trust Fund for such fiscal year. 

7 (B) SPECIAL RULE.-If in any fiscal year 

8 the youth smoking reduction goals under sec-

9 tion 203 are attained, subparagraph (A) shall 

10 be applied by substituting "50 percent" for "33 

11 percent". 

12 (g) EFFECTIVE DATE.-The amendments made by 

13 this section shall apply to taxable years beginning after 

14 December 31, 1998. 
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THE DASCHLE SUBSTITUTE TO THE GRAMM MARRIAGE PENAL TV 
AMENDMENT TO 5.1415 BECAUSE IT WOULD WEAKEN THE 

PUBLIC HEALTH AND RESEARCH PROGRAMS 
DESIGNED TO REDUCE TOBACCO USE AMONG CHILDREN 

Senator Daschle has introduced a substitute· to the amendment to S.1415 
originally introduced by Senator Gramm which would use billions of dollars 
generated by S.1415 in order to reduce the "marriage penalty." While the 
Daschle substitute will cost less than the Gramm Amendment, particularly after 
the first five years, if adopted, this amendment would still cut back on needed 
funding for the bill's public health and research programs designed to reduce 
tobacco use and the death toll from tobacco. 

ENACT opposes the Daschle substitute to the Gramm Amendment: S.1415 
was introduced to reduce tobacco use, particularly among our nation's children. 
The money raised by the bill is to reimburse the stales for medical expenditures 
and to help fund a solution to the tobacco problem caused by the tobacco 
companies. The Daschle substitute to the Gramm amendment would divert 
funds from tobacco related purposes, such as community prevention, public 
education and scientifiC research, to unrelated purposes. Ultimately, the Daschle 
substitute to the Gramm amendment would significantly weaken S. 1415's ability 
to protect America's kids. 

The Daschle substitute to the Gramm amendment should be opposed because: 

• This bill is intended to reduce tobacco yse;jts funds should be used for 
this purpose first and foremost. Regardless of the pros and cons about 
ihe "marriage tax: the Gramm amendmenlviould seriously undermine the 
goal of protecting kids from tobacco. If Congress wishes to reduce the 
"marriage tax," it should do so in separate legiSlation. not by gutting this 
effort to combat the use of tobacco by children. 

• The money raised by S.1415 is barely enough to provide resources to 
reimburse the states and to allocate funds for critical tobacco-related 
public health programs and research. The Daschle substitute to the 
Gramm Amendment will divert $12 billion over the first five years, $17 
billion over the second five years and each five years thereafter from 
these important tobacco control purposes. 
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ENACT OPPOSES 
THE GRAMM MARRIAGE PENAL TV AMENDMENT 

TO 5.1415 BECAUSE IT WOULD GUT THE PUBUC HEALTH AND 
RESEARCH PROGRAMS 

DESIGNED TO REDUCE TOBACCO USE AMONG CHILDREN 

G-vGl-W\W' 

Senator Gramm has introduced an amendment to 5.1415 which would use 
billions of dolfars generated by 5.1415 in order to reduce the "marriage penalty: 
If adopted, this amendment would undermine funding for the bill's public health 
and research programs designed to reduce tobacco use and the death toll from 
tobacco in the first five years and virtually eliminate funding for them thereafter. 

ENACT opposes the Gramm Amendment: 5.1415 was introduced to reduce 
tobacco use, particularly among our nation's children. The money raised by the 
bill is to reimburse the states for medical expenditures and to help fund a solution 
to the tobacco problem caused by the tobacco companies. The Gramm 
amendment would divert funds from tobacco related purposes, such as 
community prevention, public education and scientific research, to unrelated 
purposes. Ultimately, the Gramm amendment would cripple S. 1415's ability to 
protect America's kids. 

The Gramm amendment should be opposed because: 

• This bill is intended to reduce tobacco use; its funds should be used for 
this purpose first and foremost. Regardless of the pros and cons about 
the "marriage tax," the Gramm amendment would seriously undermine the 
goal of protecting kids from tobacco. If Congress wishes to reduce the 
"marriage lax," it. should do so in separate legislation. not by gutting this 
effort to combat the use of tobacco by children. 

• This amendment is part of a strategy meant to slow the process and 
destroy the bill. Senator Gramm opposes this bill. A vote for the Gramm 
amendment is a vote to destroy the McCain bill. 

• The money raised by S.1415 is barely enough to provide resources to 
reimburse the states and to allocate funds for critical tobacco·related 
public health programs and research. The Gramm Amendment, even if 
reduced in cost to $16·17 billion over the first five years, will balloon to 
twice that amount in the next five years and cost $52 billion dollars in the 
third five years. 



Modified Gramm Amendment Would Consume 
Nearly 80% of Tobacco Revenues from 2008-2022 

Background note: This analysis is based on figures provided by Senate Democratic staff based on 
Joint Tax Committee estimates. Senator Gramm has not made public his modified proposal, and 
these numbers might change. 

Talking Points: 

• I strongly urge you to vote against the Gramm amendment because it would prevent the 
legislation from achieving important health goals. 

• Over the first four years, the Gramm amendment would spend $17 billion for tax cuts, or 
33 percent of the $52 billion in spending under the McCain bill. Iffunding for states and 
farmers is held constant, funding for public health and research would be reduced by 73 
percent. 

• Over the next five years, the Gramm amendment would spend an additional $43 billion 
on tax cuts, or 53 percent of the $81 billion in the McCain bill allocated for spending. If 
states and farmers get first priority in terms of funding, the amendment would completely 
eliminate all funding for public health and medical research during those years. In 
addition, in order to provide full funding for states, funding for farmers would be reduced 
by 54 percent. 

• In the next five years, the Gramm amendment explodes: it would absorb $70 billion for 
tax cuts, or 80 percent of the $87 billion dollars in the McCain bill allocated for spending, 
leaving no funding available for public health, health research, or farmers. Even state 
funding would be cut by 51 percent. 

• The Gramm amendment would thus eviscerate funding for critical public health programs 
such as smoking cessation, education and counteradvertising. This would significantly 
undermine efforts to reduce youth smoking in this country and help adults who want to 
quit. Critical funding for medical research would also be cut drastically, including 
research into smoking-related diseases such as cancer and heart disease. 

• Additionally, States would be expected to forgo their claims in court and receive, in 
exchange, minimal compensation for their enormous expenditures related to smoking
related illnesses. Funding would also be significantly reduced for tobacco farmers, who 
have done nothing wrong and who deserve to be compensated for the losses they will 
suffer as a result of tobacco legislation. 

6/412:45 pm 
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The Gramm Tax Amendment Would Consume 
Nearly 800/0 of Tobacco Revenues from 2008-2022 

Would Defund Commitments to States. Farmers. and Public Health 

~ Tobacco Bill Revenues 

• Cost of Gramm Amendment 
$110 

1998-2002 2003-2007 2008-2012 2013-2017 2018-2.022 

Source: Senate Democratic sta" analysis based on Joint Tax Committee estimates. 
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1998-2002 2003-2007 2008-2012 

A Tobacco revenues 52 81 87 

B Tax cut 17 43 70 

C Amount left after tax cut 35 ' 38 17 

D Amount tbat should go to states (A· .4) 21 32 35 

E Amount that should go to fanners (A·, 16) 8 13 14 

F Amount that should go to public health 11 18 19 
(A ·,22) 

G Amount that should go to health research 11 18 19 
(A*.22) 

H Amount left for public health and research 6 None None 
if states and fanners held constant (C-D-E) 

I Percent reduction in amount for public 73% 
health and research «(F+G)-H)tF+G) 

J Amount left for fanners if states held 6 None 
constant and no funding for public health 
and research (C-D) 

K Percent reduction in amount for fanners 54% 

«E-J)/E) 

L Amount left for states if no funding for 17 
public health, research, or farmers (C) 

M Percent reduction in amount for states 51% 

«D-L)ID 
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Gramm Amendment would Undermine Public Health Efforts, ) 
Slash Funding for Health Research, luv', \ '\' ..... ]'" J 

and Drastically Reduce Funding for States 

The Gramm amendment would cost approximately $46 billion over 5 years. It would provide a 
tax deduction of $3,450 to married couples filing a joint return with adjusted gross incomes 
below $50,000. Because couples in this income range are in the 15 percent tax bracket, the 
deduction is worth about $518 per year. The amendment would also cut drastically spending 
under the McCain bill for public health programs, medical research, assistance to farmers 
and their communities, and state programs. 

Gramm Amendment Would Require Drastic Cuts in Spending 

The McCain Manager's amendment spends $59 billion over 5 years on health research and 
public health programs, assistance to farmers and their communities, and the states. Under the 
Gramm amendment, $46 billion would go to tax cuts, reducing the funding available for these 
other important purposes by 78 percent. 

GrammAmendment Would Undermine Public Health Efforts and Slash Fundingfor Medical 
Research 

The Gramm amendment would eviscerate funding for critical public health programs targeting 
children and adults such as smoking cessation, education and counteradvertising. This would 
significantly undermine efforts to reduce youth smoking in this country and help adults who 
want to quit. Critical funding for medical research would also be cut drastically, including 
research into smoking-related diseases such as cancer and heart disease. 

Gramm Amendment Would Reduce Significantly Funding to Settle State Lawsuits 

Congress would not be considering comprehensive legislation designed to reduce youth smoking 
were it not for the suits brought by State Attorneys General in over 40 states. Nonetheless, the 
Gramm amendment would leave very little funding available for the states. Thus, states would 
be expected to forgo their claims in court and receive, in exchange, only minimal compensation 
for their enormous expenditures related to smoking-related illnesses. 

Yet Gramm Amendment does not Actually Address Marriage Penalty 

The Gramm amendment does not actually correct the problem of the marriage penalty. 
Currently, a one-earner childless couple with $50,000 in income already has a marriage ~ of 
over $3,000. The Gramm amendment would significantly increase marriage bonuses for these 
families. In contrast, a two-earner childless couple, each with $25,000 in income, experiences a 
marriage penalty of$200. This proposal would more than eliminate this penalty, and provide 
these families with a significant bonus. Given the respective magnitudes of marriage bonuses 
and penalties for married couples with incomes under $50,000, this proposal (in the aggregate) 
sharply increases the already large marriage bonus for these families. 



Gramm Amendment Would Slash Funding for Public Health, Medical Research, State Programs, and Farmers by 78 Percent 

State NIH and Public Health* Farmers Total 
Programs Other Medical Assistance 

Research 

Total, FY 1999-2003 

McCain Bill $23.5 billion $13 billion $13 billion $9.4 billion $58.9 billion 

78% Reduction under - $18.4 billion - $10.2 billion - $ 10.2 billion - $ 7.3 billion - $46 billion 
Gramm Amendment 

Funding under $ 5.1 billion $ 2.8 billion $ 2.8 billion $ 2.1 billion $12.9 billion 
Gramm Amendment 

If States Receive First Priority in Terms of Funding, Gramm Amendment Eliminates Funding for Medical Research, Public 
Health, and Farmers; Cuts State Funding in Half 

State NIH and Public Health * Farmers Total 
Programs Other Medical Assistance 

Research 

Total, FY 1999-2003 

McCain Bill $23.5 billion $13 billion $13 billion $9.4 billion $58.9 billion 

Gramm Amendment $12.9 billion 0 0 0 $12.9 billion 

Percent reduction -45% -100% -100% -100% -78% 

* Includes Cessation, Prevention, Education, and Enforcement. 
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Modified Gramm Amendment Would Cut 
Research and Public Health by 85% 

$taies and Farmers heid harmiess in years "i-5, ihen reduced proporiionaiiy to pay fOf 
j Gramm in years 6-10, for a total 10 year reduction of 8% 

McCain McCain wI Gramm Amendment 
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Democratic Alternative Would Cut 
Marriage Tax Penalty More for Most Families 

$5,000 

$4,uuu., 

$3,500 

$3,UU[H 

$2, 

$1,500 

$1,000 

$500 

$0 

In 2002 

Couple Earning $35,000: 
Split $20,000 and $15,000 

$1,650 

Gramm Democratic 
Amendment Alternative 

Tax Deduction Tax Deduction 

Couple Earning $50,000: 
Split $25,000 and $25,000 

$1,650 

Gramm Democratic 
Amendment Alternative 

Tax Deduction Tax Deduction 

Sautee: Senate Democratic staff analysis based on Joint Tax Committee estimates. 



RECEIPTS 

Net Receipts 

USES 

Health & Related Research 

Public Health 

State Funds, Direct 

Farmers & Farm Communities 

Gramm Amendment 

Total Uses 

. Spending Scenarios Under the Gramm Amendment 
(In Billions of Nominal Dollars - FY99-03) 

McCain Base Proportional % Reduction Protect States % Reduction 
Manager's Amend. Reduction From Base & Farmers From Base 

FY99'()3 

58.9 ·58.9 58.9 

13.0 2.8 -78% 0 -100% 

13.0 2.8 -78% 0 -100% 

23.5 5.1 -78% 9.2 -61% 

9.4 2.1 -78% 3.7 -61% 

0.0 46.0 46.0 
58.9 58.9 58.9 

'Ie l, _ l1-' - !,-"'-Y- L~~ -

(0.-Gl <oM "'" 

Protect States % Reduction 
Only From Base 

58.9 

0 -100% 

0 -100% 

12.9 -45% 

0 -100% 

46.0 --
58.9 
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To: Cynthia A. Rice/OPD/EOP. Elena Kagan/OPD/EOP. Laura EmmettlWHO/EOP 
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Subject: revised gramm talking points 
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GRAMOMB5.W Here are the revised Gramm talking points that Elena requested yesterday evening 
using $13 over 4 years and $30 over the next five years. 



Modified Gramm Amendment Would Consume 
Nearly 80 Percent of Tobacco Revenues Between 2008-2022 

Background note: This is based on OMB's analysis of receipts under the McCain 

bill. nl>o 

Talking Points: 

• 

I strongly urge you to vote against the Gramm amendment because it would 
prevent the legislation from achieving important health goals. 

Over the first four years, the Gramm amendment would spend $13 billion for 
tax cuts, or 28 percent of the $45.7 billion in spending under the McCain 
bill. If funding for states and farmers is held constant, funding for public 
health and research would be reduced by 67 percent. 1 
Over the next five years, the Gramm amendment would spend an additional 
$30 billion on tax cuts, or 42 percent of the $71.1 billion in the McCain bill 
allocated for spending. If states and farmers get first priority in terms of 
funding, the amendment would completely eliminate all funding for public 1 
health and medical research during those years. J 

Between 2008 and 2022, the Gramm amendment explodes: it would absorb 
$225 billion, or 78 percent, of the $289.5 billion in the McCain bill allocated 
for spending. If states and farmers get first priority in terms of funding, the 
amendment would completely eliminate all funding for public health and 
medical research duril")g those years. Funding for the states would by 
r!'lduced by 62 percent, and funding for farmers would be reduced by 57 
percent. 

The Gramm amendment would thus eviscerate funding for critical public 
health programs such as smoking cessation, education and 
counteradvertising. This would significantly undermine efforts to reduce 
youth smoking in this country and help adults who want to quit. Critical 
funding for medical research would also be cut drastically, including research 
into smoking-related diseases such as cancer and heart disease. 

Additionally, States would be expected to forgo their claims in court and 
receive, in exchange, minimal compensation for their enormous expenditures 
related to smoking-related illnesses. Funding would also be significantly 
reduced for tobacco farmers, who have done nothing wrong and who 
deserve to be compensated for the losses they will suffer as a result of 
tobacco legislation. 

Page 1] 

} 



Talking Points on the Gramm Amendment 

Background infonnation: 

The Gramm amendment, as offered, would cost approximately $46 billion over 5 years. It would 
provide a tax deduction of $3,450 to married couples filing a joint return with incomes below 
$50,000. Because couples in this income range are in the 15 percent tax bracket, the deduction 
would be worth about $518 per year. It is billed as an amendment to eliminate the marriage 
penalty, but it actually provides an across-the-board tax cut to all married couples with incomes 
under $50,000, regardless of whether they actually experience a marriage penalty under the tax 
code. 

Due to some members' concerns over the high price tag of this amendment, Gramm has raised 
the possibility of scaling back his amendment so that it would cost in the area of $17 billion over 
the first 5 years, and $38 billion over the second 5 years. This is still in flux. 

Talking Points: 

• I strongly urge you to vote against the Gramm amendment because it would prevent the 
legislation from achieving important health goals. The McCain Manager's amendment 
contains $59 billion over 5 years for health research and public health programs, 
assistance to farmers and their communities, and the states. Under the Gramm 
amendment, $46 billion would go to tax cuts, reducing the funding available for these 
other important purposes by 78 percent. 

• The Gramm amendment would eviscerate funding for critical public health programs 
such as smoking cessation, education and counteradvertising. This would significantly 
undermine efforts to reduce youth smoking in this country and help adults who want to 
quit. Critical funding for medical research would also be cut drastically, including 
research into smoking-related diseases such as cancer and heart disease. 

• The amendment would also leave very little funding available for the states. States would 
be expected to forgo their claims in court and receive, in exchange, only minimal 
compensation for their enormous expenditures related to smoking-related illnesses. 

• Finally, the amendment would leave almost nothing left over for tobacco farmers, who 
have done nothing wrong and who deserve to be compensated for the losses they will 
suffer as a result of tobacco legislation. 



If asked whether the President would consider a less costly effort to lessen the marriage penalty; 

• Our priority is to ensure adequate funding for public health programs to reduce youth 
smoking and health research to cure tobacco-related diseases, while also providing states 
and tobacco farmers with the compensation they deserve. 

• The President will not jeopardize his youth smoking goals by supporting irresponsible tax 
cuts in the context of this legislation. If someone proposes a targeted and reasonable 
sized tax proposal that does not interfere with these goals, the Administration will review 
it. But so far, we have not seen any such proposals; the tax cuts being talked about now 
are cuts that will severely undermine the core purposes of this legislation. 



Modified Gramm Amendment Would Consume 
Nearly 80 Percent of Tobacco Revenues Between 2008-2022 

Background note: This is based on OMB's analysis of receipts under the McCain bill. 

Talking Points: 

• I strongly urge you to vote against the Gramm amendment because it would prevent the 
legislation from achieving important health goals. 

• Over the first four years, the Gramm amendment would spend $13 billion for tax cuts, or 28 
percent of the $45.7 billion in spending under the McCain bill. If funding for states and 
farmers is held constant, funding for public health and research would be reduced by 67 
percent. 

• Over the next five years, the Gramm amendment would spend an additional $30 billion on 
tax cuts, or 42 percent of the $71.1 billion in the McCain bill allocated for spending. If states 
and farmers get first priority in terms of funding, the amendment would completely eliminate 
all funding for public health and medical research during those years. 

• Between 2008 and 2022, the Gramm amendment explodes: it would absorb $225 billion, or 
78 percent, of the $289.5 billion in the McCain bill allocated for spending. If states and 
farmers get first priority in terms of funding, the amendment would completely eliminate all 
funding for public health and medical research during those years. Funding for the states 
would by reduced by 62 percent, and funding for farmers would be reduced by 57 percent. 

• The Gramm amendment would thus eviscerate funding for critical public health programs 
such as smoking cessation, education and counteradvertising. This would significantly 
undermine efforts to reduce youth smoking in this country and help adults who want to quit. 
Critical funding for medical research would also be cut drastically, including research into 
smoking-related diseases such as cancer and heart disease. 

• Additionally, States would be expected to forgo their claims in court and receive, in 
exchange, minimal compensation for their enormous expenditures related to smoking-related 
illnesses. Funding would also be significantly reduced for tobacco farmers, who have done 
nothing wrong and who deserve to be compensated for the losses they will suffer as a result 
of tobacco legislation. 
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Record Type: Record 

To: Elena Kagan/OPO/EOP, Laura Emmett/WHO/EOP 

cc: 
Subject: revised Gramm numbers 

Right after I got off the phone with you, Caroline Fredrickson called back and asked if we could use 
Budget Committees numbers for the Gramm chart ($17 b for the first 5 years and $38 billion for 
the next five yea!;l). 

This is how they arrived at those numbers: Budget Committee scored the original Gramm at $52 
billion over the first five years, and $81 b over the next five ears. Gramm is sa in that he will 
sea e back to 1/3 of the first five years ($17 bl and half (or slightly under half) for the second five 
($38 b). 
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JOSHUA 
GOTBAUM 

05/13/9805:33:58 PM 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Possible Tax Items in Tobacco 
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Karl Scholz will send you a note on this. There are two provisions in which Roth has expressed 
interest: 

1. Acceleration of the phase-in of 100% deductibility for the self-employed. This is consistent 
with Administration policy and would cost about $5 5h Oller 5 years, perhaps $7b over 1 0 
y~. 

2. Allowing deductibility for employee-purchased jndjvjd"al health iosllrance. This is both a more 
expensive and more pernicious proposal: It would be regressive and might well encourage 
employers to drop health insurance coverage as a benefit. About $12b over 5 years. 

Message Sent To: 

Elena Kagan/OPO/EOP 
Bruce N. Reed/OPO/EOP 
Cynthia A. Rice/OPO/EOP 
Cynthia Dailard/OPD/EOP 
Richard J. Turman/OMB/EOP 
Joseph J. Minarik/OMB/EOP 
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Record Type: Record 

To: Laura Emmett/WHO/EOP 

cc: 
Subject: email to Elena 

---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on ,0108/98 , 1 :23 AM ---------------------------

Record Type: Record 

To: Bruce N. Reed/OPD/EOP. Elena Kagan/OPD/EOP 

cc: Sarah A. Bianchi/OPD/EOP. Cynthia A. Rice/OPD/EOP 
Subject: today's MMWR on youth smoking 

Today's MMWR (embargoed until5pm today) finds that more than 3000 children begin 
smoking regularly everyday. While the actual number is estimated to be 3359, the confidence 
interval is such that CDC is saying "more than" 3000 (compared to the "nearly" 3000 that they 
used to say). This translates to 1.2 million kids each year becoming daily smokers. What is 
perhaps more newsworthy is their finding that between 1988 and 1996, the number of J 
children who became daily smokers increased by 42 percent -- if the rate of smoking had 
remained constant during this time, then 1.5 million fewer children would have become 
regular smokers by 1996. 

We are doing a weekly item on this. 
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To: Cynthia A. Rice/OPD/EOP. Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: Tobacco MMWR 

In case you haven't heard, the MMWR for this week updates our figure for how many kids begin 
smoking every day. It is up to 3300 (from 3000). The report is embargoed until Thursday 
afternoon (appearing in Friday's papers). O'Hara will send us paper as soon as he gets it. 



Tobacco Q&A 
October 9, 1998 
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Q. How do you respond to the new youth smoking statistics in today's papers? 

A. The figures released yesterday by the Centers for Disease Control show that between 1988 
and 1996, the number of children who become regular smokers increased by 73 percent, 
and this increase resulted in 1.5 million more children becoming regular smokers over the 
eight year period. In 1996 alone, more than 1.2 million children under 18 became regular 
smokers, up from 708,000 in 1988. These startling new statistics provide just one more 
reason why Congress must pass comprehensive tobacco legislation which includes a 
significant price increase, restrictions on advertising and marketing to children, and other 
public health programs designed to stop kids from smoking before they start and help 
those who want to quit. 



Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Sarah A. Bianchi/OPO/EOP, Cynthia A. Rice/OPO/EOP 
Subject: REVISEO·- today's MMWR on youth smoking 

CDC discovered an error in their math -- here is the revised version: 
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Today's MMWR (embargoed until5pm today) finds that more than 3000 children begin 
smoking regularly everyday. While the actual number is estimated to be 3359, the confidence 
interval is such that CDC is saying "more than" 3000 (compared to the "nearly" 3000 that they 
used to say). This translates to 1.2 million kids each year becoming daily smokers. What is 
perhaps more newsworthy is their finding that between 1988 and 1996, the number of 
children who became daily smokers increased by 73 percent -- if the rate of smoking had 
remained constant during this time, then 1.5 million fewer children would have become 
regular smokers by 1996. 

---------------------- Forwarded by Cynthia Dailard/OPD/EOP on 10/08/98 03:22 PM ---------------------------

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Sarah A. Bianchi/OPO/EOP, Cynthia A. Rice/OPO/EOP 
Subject: today's MMWR on youth smoking 

Today's MMWR (embargoed until5pm today) finds that more than 3000 children begin 
smoking regularly everyday. While the actual number is estimated to be 3359, the confidence 
interval is such that CDC is saying "more than" 3000 (compared to the "nearly" 3000 that they 
used to say). This translates to 1.2 million kids each year becoming daily smokers. What is 
perhaps more newsworthy is their finding that between 1988 and 1996. the number of 
children who became daily smokers increased by 42 percent -- if the rate of smoking had 
remained constant during this time, then 1.5 million fewer children would have become 
regular smokers by 1996. 

We are doing a weekly item on this. 
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Teen Smoking Fact Sheet 

Teen Smoking is a Major Problem in this Country 

• 4.5 million children ages 12-17 are current smokers.! 

,,~ - "...r- 'i' w.. 1'W'f Y""'4{. ~'1 
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• Every day, 3000 young people become regular smokers in this country, and 1000 will die 
prematurely from smoking-related diseases as a result.' 

• Almost 90 percent of adult smokers began at or before age IB.3 

Tobacco Use by Teens is On the Rise 

• Smoking among high-school seniors is at a 19-year high -- 36.9 percent. Since 1991, past-month 
smoking has increased by 35 percent among eighth graders and 43 percent among tenth graders.4 

• Cigarettes: Cigarette smoking rates among high school students rose by nearly a third between 
1991 and 1997, from 27.5 percent to 36.4 percent. 
• Cigarette smoking was highest among white students (39.7 percent), rising by 2B percent 

from 1991 (30.9 percent). 
• While the level of cigarette smoking among African-American students was lower than 

for white students, the rate increased by BO percent between 1991 and 1997 for African
American students (from 12.6 percent to 22.7 percent). 

• Smoking among Hispanic students rose 34 percent, from 25.3 percent in 1991 to 39.7 
percent in 1997.5 

• Cigars: One in five high school students (22 percent) smoked cigars within the past month. 31.2 
percent of male high school students smoked cigars within the past month, compared with IO.B 
percent of female students.6 

! "National Household Survey on Drug Abuse: Population Estimates 1997", Substance Abuse and Mental 
Health Services Administration, U.S. Department of Health and Human Services. 

2 John Pierce, et aI., "Trends in Cigarette Smoking in the United States, Projections to the Year 2000", 

Journal of the American Medical Association, vol. 261, pp. 61-65, 1989. 

3 "Preventing Tobacco Use Among Young People--A Report of the Surgeon General, 1994", Centers for 
Disease Control and Prevention. 

4 Monitoring the Future Study, University of Michigan, 1997. 

5 "Tobacco Use Among High School Students -- United States, 1997", Morbidity and Mortality Weekly 
Report, vol. 47, no. 12, Centers for Disease Control and Prevention, April 3, 1998. 

6 "Tobacco Use Among High School Students -- United States, 1997". 
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• Smokeless Tobacco: Almost one in ten (9.3 percent) of high school students used smokeless 
tobacco within the past month. White male students were significantly more likely to use 
smokeless tobacco products than any other group of high school students (20.6 percent).7 

• Tobacco Products: Overall, 42.7% of high school students used tobacco products in the previous 
month (cigarettes, cigars, or smokeless tobacco) -- this represents nearly halfofmale high 
school students (48.2 percent) and more than a third offemale students (36 percent)8 

Many Teens are Addicted to Tobacco· 

• Teenagers find it difficult to quit smoking -- 86 percent of teens who smoke daily and try to quit 
are unsuccessful. 

• Teenagers underestimate the addictiveness of nicotine -- 75 percent of daily smokers who expect 
to quit are still smoking five years later. 

• Casual smokers become hooked -- 42 percent of young people who smoke as few as three 
cigarettes per month go on to become regular smokers. 

Teen Smoking is Associated with Other High-Risk Behaviors 

• Adolescents (ages 12-17) who are current smokers are 12 times as likely to use illicit drugs and 
23 times as likely to drink heavily as non-smoking youths. 10 Seventy-four percent of youths who 
had smoked marijuana in their lifetime tried cigarettes first. I I 

• Smoking is associated with a host of other risk behaviors, such as fighting and engaging in 
unprotected sex.12 

August 21, 1998 

7 "Tobacco Use Among High School Students -- United States, 1997". 

8 "Tobacco Use Among High School Students -- United States, 1997". 

9 "Selected Cigarette Smoking Initiation and Quitting Behaviors Among High School Students -- United 
States, 1997", Morbidity and Mortality Weekly Report, vol. 47, no. 19, Centers for Disease Control and Prevention, 
May 22, 1998. 

10 "National Household Survey on Drug Abuse: Population Estimates 1997", Substance Abuse and Mental 
Health Services Administration, U.S. Department of Health and Human Services. 

II "National Household Survey on Drug Abuse: Population Estimates 1995", Substance Abuse and 
Mental Health Services Administration, U.S. Department of Health and Human Services. 

12 "Preventing Tobacco Use Among Young People--A Report of the Surgeon General, 1994", Centers for 
Disease Control and Prevention. 
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A Comprehensive Approach to Reducing Youth Smoking 

Department of the Treasury Analysis 

Over 3 million teenagers smoke cigarettes on a daily basis in the United States, An additional 2 
million smoke on a less than daily basis, but are at risk of becoming chronic daily users, 

• The most recent data show that 25 percent of high school seniors were daily smokers; 
another 12 percent smoked on a less than daily basis, In addition, underage youth smoking 
has been on an upward trend - smoking rates among high school students rose by nearly a 
third between 1991 and 1997, from 27,5 percent to 36,4 percent 

Reducing youth smoking is the best way to reduce the overall incidence of smoking in the future; 
90 percent of adult daily smokers fust begin smoking cigarettes as teenagers, 

The most reliable method for reducing teen smoking is to increase the price of cigarettes, 

• Recently released tobacco company documents demonstrate that the tobacco industry has 
known for years that youths are very responsive to price, A 1981 Philip Morris memo 
analyzed the research and concluded "it is clear that price has a pronounced effect on the 
smoking prevalence of teenagers," 

• A large number of rigorous economic studies have shown that teen smoking is responsive 
to changes in the price of cigarettes, A consensus view is that the number of teen smokers 
declines by about 7 percent for a 10 percent increase in the real price of cigarettes, , 

This relationship represents the response for a very small change in prices, Our 
model allows the responsiveness to decline as prices rise, since the smokers that 
remain at high prices have revealed that they are less responsive to price signals, 

Additional efforts beyond price changes can help to reduce youth smoking - such as eliminating 
vending machines, enforcing restrictions on sales to youths, eliminating advertising aimed at 
youths, and anti-smoking counter-advertising, 

• Studies have shown that fully-enforced sales restrictions have successfully led to reductions 
in youth smoking, particularly for younger teens, 

A 1991 study in the Journal of the American Medical Association reported a 69 
percent decline in daily use by seventh and eighth graders in Woodridge, Illinois 
following legislation and enforcement of restrictions on cigarette sales to minors,2 

'Chaloupka, F" and M, Grossman, "Price, Tobacco Control Policies, and Youth Smoking," NBER Working 
Paper #5740, 1996, 

2Jason, LA" P, Ji, M,Anes, S, Birkhead, "Active Enforcement of Cigarette Control Laws in the Prevention of 
Cigarette Sales to Minors," Journal of the American Medical Association, VoL 266, no, 22, December II, 1991, pp, 
3159-3161, 



A 1992 study in Tobacco Control reported a 44 percent decline in junior high 
school students' smoking in Leominster, Massachusetts as a result of strictly 
enforced sales restrictions.3 

A recent working paper comparing the effectiveness of state and local access 
restrictions estimates that comprehensive access restrictions for youth can lower 
youth smoking by 18%.' 

A number of experts in this area suggest that a conservative assumption for the 
impact of comprehensive sales and marketing restrictions is a 10-20% reduction in 
youth smoking. Based on their opinion and the existing literature, we use 15% in 
our estimates. 

Hence, a coordinated effort of sizeable price increases and fully-enforced access and advertising 
restrictions would be more likely to produce a significant and sustained decline in youth smoking 
than either policy by itself. 

• The Administration's Budget proposal calls for a significant increase in the real price of 
cigarettes over the next five years. Coupled with comprehensive sales and advertising 
restrictions, that price increase will lead to about a 42 percent reduction in underage teen 
smoking in five years. 

• In 2003 alone, the number of young people kept from smoking would be about 1.6 million 
teens. 

• Over the next five years, the total number of young people kept from smoking would be 
about 3 million teens. 

• The direct result of these policies over the next five years is that about 1 million of today' s 
young people will be spared from premature deaths resulting from smoking-related 
diseases. 

These estimates illustrate the powerful impact of a combination of price increases and 
access/marketing restrictions on youth smoking. But there remains some uncertainty in our 
estimates of the impact of these policies. . 

• That is why the President has also called for youth smoking penalties on the tobacco 
industry if they do not meet targeted reductions in youth smoking. These penalties will 
help to ensure that we meet our youth targets. 

These estimates are based on daily smoking. Because underage teen smoking on less than a daily 
basis frequently leads to daily smoking and the subsequent risk of death and disease, the figures 
understate the total benefits of these policies. 

3DiFranza, J.R., R.R. Carlson, R.E. Caisse, "Reducing Youth Access to Tobacco," Tobacco Control, 1992. 

'Chalupka, F., and R.L. Pacula, "Limiting Youth Access to Tobacco: The Early Impact of the Synar 
Amendment on Youth Smoking," Working Paper, University of Illinois-Chicago, January, 1998. 



Background on Youth Smoking Elasticity Estimates 

The Treasury Model 

• The Treasury model of youth smoking starts from a participation elasticity of -0.7 at the 
current price level of about $1.95 - which means that a 10% increase in price above its 
current level would reduce the number ofteen smokers by 7%. 

• But this relationship only holds for very small price changes. For larger and larger price 
increases, the Treasury model predicts somewhat smaller proportional reductions in teen 
smoking. This reflects the fact that the teens most likely to respond to price signals are 
also the first to be discouraged from smoking by a price increase. 

• Using this model, a $1.10 increase in the real price of cigarettes is projected to reduce 
youth smoking by 32%. Since a $1.10 increase in the real price in 2003 represents a 53% 
rise, the associated "average" elasticity is actually -0.6.5 

Industry Views Validate Administration Analysis 

• Recently released internal documents from Philip Morris demonstrate that the tobacco 
industry has known for years that youths are very responsive to price. 

• A memo from 1981 documents that the tobacco industry understands the compelling 
evidence that youths are very price responsive. This document is a review of the 1981 
working paper by Lewit, Coate, and Grossman, discussed below. This industry review is 
very favorable, and does not question this substantial estimate of youth price 
responsiveness. As the memo states, "The authors of this paper ... have constructed an 
elegant longitudinal and cross-sectional model of teenage smoking behavior. .. The most 
important finding, and the one of greatest significance to the company, is their calculation 
of the price elasticity of cigarettes among teenagers." 

• This memo goes on to state " ... it is clear that price has a pronounced effect on the 
smoking prevalence of teenagers, and that the goals of reducing teenage smoking and 
balancing the budget would both be served by increasing the Federal excise tax on 
cigarettes." 

5The semi-logarithmic demand function underlying this analysis is based on a standard model used to predict 
overall cigarette demand. Under it, every dime ($0.10) increase in price reduces demand by the same percent, but 
since it is doing so from a smaller and smaller base at each step, the absolute reduction in teen smoking from each 10 
cent increment declines slightly. 



• Internal industry analyses also validate the relevance of the Canadian example discussed 
below. Another Philip Morris strategic planning document from the early 1990s states: 
"There is no question that increasing taxes will cause a decrease in smoking. This point 
is best illustrated by the present situation in Canada." 

• In another document dated September 3, 1987, a Philip Morris analysis of price increases 
concluded: "price increases ... prevented 600,000 teenagers from starting to smoke ... 
We don't need to have that happen again." 

Previous Academic Studies 

• A number of studies have attempted to estimate the responsiveness of youth smoking in 
the U.S. to price changes - the participation elasticity, or the change in the number of 
teen smokers due to price changes. This literature is based on comparisons of youth 
smoking rates in high and low tax states, and on changes in youth smoking within states 
as tax rates change. 

• The CBO recently summarized this literature by stating that most ofthe evidence points 
to participation elasticities ranging from -0.50 to -0.75. The Treasury estimate is in the 
range used by the CEO. 

• The results from this literature are shown in the Table below. Because differences in 
elasticity estimates may be less intuitive, the table shows - for each analysis of youth 
smoking - the projected reduction in teen smokers from a $1.10 price increase (along 
with the Treasury estimates). This approach recognizes the fact that the Treasury model 
allows the elasticity to decline for larger price increases. 

Study of Teen Smoking 

Lewit, Coate, and Grossman (1981) 

DeCicca et al. (1998) 

Grossman et al. (1983) 

Chaloupka and Grossman (1996) 

CBO (midpoint) 

Treasury 

Evans and Huang (1997) 

Wasserman et al. (1991) 

Percent Reduction in Teen Smoking from 
$1.1 0 Real Price Increase 

65% 

46% 

41% 

36% 

34% 

32% 

28% 

0-9% 



• It is clear that the Treasury estimate is within the range of professional consensus on this 
question. Indeed, our estimates are more conservative than what most ofthe recent work 
in this area would suggest. 

• One study which estimates a very different response from the remainder of the literature 
(Wasserman et al.) focuses exclusively on the late 1970s. During this period some 
surveys indicate that youth smoking fell precipitously without a price increase. We 
believe a more appropriate interpretation of the data during the late 1970's is that youth 
smoking was driven down by the broader dissemination of facts about smoking's dangers. 
According to one major survey, only half of 12th graders saw a great risk in smoking a 
pack or more of cigarettes a day in 1975 - the lowest level in the survey - but this 
number increased by nearly 25% between 1975 and 1980. Thus, rather than indicating 
that price does not affect youth smoking, we believe this data shows that other things can 
influence teens in addition to price. 

• This same problem has led to a misinterpretation by some ofthe Evans and Huang paper. 
As Professor William Evans of Maryland pointed out in a recent letter to the Commerce 
Committee, the findings of his paper have been misquoted. As noted in the Table above, 
the estimate that Evans stands behind is very close to the Administration estimate. The 
confusion over his findings arises from the fact that his estimates which include data from 
the late 1970s show a smaller youth elasticity than his estimates which focus on the 1980s 
and 1990s. As Prof. Evans has noted, however, the data are less reliable for this earlier 
period; in addition, as noted above, this was an era when non-price factors were driving 
teen smoking down in the face of constant prices. 

The Cornell Study 

• Some have cited the recent study by DeCicca et al. as refuting the previous literature. In 
fact, tl}is study finds higher estimates than the remainder of the literature when standard 
estimation techniques are used on their full sample of 8th-12th graders.6 

• The study does find smaller effects when they choose the particular sample of 12th 
graders who weren't smoking in 8th grade, and try to model whether they start smoking. 
But there is no obvious explanation for this anomalous result; after all, removing from 
their model a population that is more addicted to cigarettes - individuals smoking from 
8th to 12th grade - should raise, not lower, the elasticity estimate. It is troubling that 
dropping only 5% of their sample - the 5% ofteens that are most addicted - reduces 
their estimate so dramatically. 

"The estimate cited in our Table is an average of their elasticities for 8th, 10th, and 12th graders. 
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• The explanation for this anomalous finding is fundamental problems with their empirical 
methodology. A recent re-analysis of their data by Professors Thomas Dee of Georgia 
Tech and William Evans of Maryland has found these results to be very sensitive to the 
particular sample restrictions imposed by thc Corncll authors. As these experts notc, 
"The results appear to be purely an artifact of the way that the authors constructed the 
analysis sample." When a broader sample of observations is used, there is a very 
significant effect of taxes on youth smoking in their onset model -- indeed, the results are 
quite comparable to the previous literature. 

• This partly explains why the results of the Cornell study are so statistically imprecise. 
For example, in this particular model, they estimate that a $1.10 price rise would reduce 
smoking onset by only 7%. However, given the level of statistical imprecision in their 
inodel, their findings would be equally consistent with a reduction in youth onset of 50% 
or more from this $1.10 price increase - a range which encompasses the Treasury 
estimate, as well as their own estimates using a more straightforward methodology. 

• One criticism levied by DeCicca et al. against the earlier literature is that it does not 
control for differences across states at a point in time that might determine youth smoking 
propensities; low tax states may have high smoking because of other regulatory or 
cultural factors. But their approach does not solve this problem; it still relies on point-in
time comparisons of smoking onset across states, making it difficult to separate out other 
differences across those states. Other studies address this problem much more directly. 
Chaloupka and Grossman (1996) do so by including a variety of state characteristics, 
including state anti-tobacco regulations. Evans and Huang (1997) address the problem 
even more directly by examining only the effect of within-state price changes on youth 
smoking. The fact that these estimates are so similar to that used by Treasury highlights 
the robustness of the conclusions, and indicates why the previous scientific consensus is 
not undermined by one set of anomalous results. 

International Evidence 

• There has also been much recent attention paid to the fact that youth smoking remains 
high in other countries with much higher cigarette prices. In particular, Wall Street 
analyst Martin Feldman noted in his testimony of March 19th that youth smoking rose in 
the U.K. between 1988 and 1996, despite a 26% rise in the real price of cigarettes. The 
inference that is often drawn from this type of evidence is that higher prices won't deter 
youth smoking in the U.S. 

• But these international comparisons do not tell us much of anything about the response 
of youth in the Us. to price changes. The fact that youth smoking rates remain high in 
other countries reflects other cultural factors that influence youth to smoke, and is not a 
rejection of the fundamental relationship between price and demand. And increased 
smoking among youth in the U.K. between 1988 and 1996 may have more to do with 
other factors, such as a recession which raised youth unemployment rates by 25% over 
this period, than with changes in the price of cigarettes. In light of this concern, it is 



• 
'certainly preferable to rely on careful, controlled analysis of U.S. teen smoking than on 
this type of anecdotal international evidence. 

• Nevertheless, if one is going to make international comparisons, then the most 
appropriate one would be to Canada, since it is more similar to and faces many ofthe 
same cultural influences as the U.S. The two economic studies which estimate the effects 
of cigarette prices on Canadian teens are both consistent with the findings in the U.S. 
literature - teens are not only responsive to price changes, but they are more responsive 
than adults. In fact, the Canadian youth elasticity estimates are higher than those for the 
U.S. 

• Moreover, the pattern of youth smoking in Canada during the 1980s confirms the 
sensitivity of youth to price changes. 

• In 1981, youth smoking was pervasive in Canada -- 43.5% of Canadian teen were current 
smokers (defined as having smoked in the last thirty days). The youth smoking rate 
during this period was about 50% higher than in the U.S. 

• Over the next decade, Canada significantly increased the price of cigarettes. From 1981 
to 1989, the price increased by about 90%. It is worth noting that these price increases 
occurred without significant smuggling; the widely cited smuggling episode from Canada 
did not occur until 1992-1993, when cigarette prices had risen by more than $1.50 above 
their 1989 level. 

• These price increases were associated with enormous declines in teen smoking. From 
1981 to 1989, current Canadian teen smoking rates fell from 43.5% to 22.6%, a decline of 
almost fifty percent. During this period there were no substantial change in teen smoking 
rates in the U.S., so by 1991 Canada's teen smoking rate was lower than ours. 

• The implied Canadian elasticity of -0.52 is very close to the estimate that would be 
computed by the Treasury model (which allows the price responsiveness to fall as the 
magnitude ofthe price increase grows) for this large a price rise, which is an elasticity of 
-0.51. The large declines in Canadian youth smoking rates represent largely the impacts 
of price increases, as opposed to other public policies designed to curb teen smoking. 
From 1981 to 1989, Canada did not impose any significant public health policy changes 
designed to reduce teen smoking. 

• In the early 1990s, smuggling did become a problem in Canada, and the government 
lowered dramatically its federal excise taxes. As a result, between 1991 and 1994 teen 
smoking began to rise again in Canada. Of course, teen smoking was on the rise in the 
U.S. over this period as well, so it is not as easy to attribute all ofthe rise in Canada over 
this time period to price impacts. But the fact remains that for the country most 
comparable to the US., teen smoking rates fell as prices rose, and rose as prices fell. 
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To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP 

cc: Cynthia Dailard/OPD/EOP, Sarah A. Bianchi/OPD/EOP 
Subject: Correction: the MMWR data on price is coming out on Thursday not Wednesday 

We're working with CDC and Treasury to get answers to your questions, The bottom line is that 
this study is in the range of those Treasury examined to develop its original estimate. 
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EFF:ECTS OF NON-PRICE INITIATIVES ON TEEN SMOKING 
***DRAFf*** 

Type oflnitiative Teen Smoking Effect 

1. Restrictions on Tobacco Sales; . 
Possession, and Use Depends on enforcement mechanism: can 
Vendor Licensing lead to reductions, but only if coupled with 
Vending Machine Restrictions strong enforcement mechanisms and other 
ID Checks publicity-related initiatives. Use already 
Ban on Point-of·Purchase Enticements illegal in all states, and licensing is common. 

2. Enforcement of Restrictions 

Methodsfor Detecting Compliance 
Limited: Voluntary or preannounced checks 

Widely available licenses 
Unfunded initiatives 

Strong: Random checks and stings 
Systematic program 
Strict licensing requirements 

Penalties for Sellers 
Limited: Warnings, small fixed fines 
Strong: Suspension or loss of license, large Limited initiatives: 0% 
and escalating fines 

Collective effect of strong initiatives in all of 

Penaltiesfor Teens these areas: 8·10% 

Limited: Warnings, small fines or 
community service requirements, parental 
notification. 
Strong: Long-tenn suspension of driver's 
licenses, large fines sndIor service 
requirements. Local restrictions must include 
penalties for possession or use, not just sales. 

Incentives for Scate Enforcement 
Limited: Federal legislation 
Strong: F edetal financial support, incentives 
or penalties for local achievement of 
reduction targets. 
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3. Advertising 

Restrictions on Tobacco Advertising and 
Promotions 
Limited: Federal authority to regula\el 
monitor. . 
Strong: Prohibitions on giveaways and other 

. . 

promotional products, brand-name 
sponsorship of events, ad content that may Limited initiatives: 0% 
reach or appeal to minors, r-egulation of Strong initiatives including anti-smoking 
adver-tising in all media campaign: 2-8% reduction 

Anti-Smoking Advertising 
Limited: Little or uncertain funding. poor 
quality. 
Strong: Substantial funding, professional 
quality. reliable source. 

4. Other Initiatives 

School-based Prevention Programs 
Little gener-alizable evidence available. 
Depends on specific features of the initiative, 

Teen Cessation Programs such as funding level and extent to which 
initiatives follow strategies shown to be 

Stronger Warning Labels effective. 

Other Measures 

5. Synergies Comprehensive package of strong initiatives 
will be more effective than isolated steps. 

NOTE: 

Conservative estimates of effects are reported. Some studies found substantially larger effects 
of particular strong initiatives. suggesting that special circumstances such as synergies or 
particular implementation features may have important consequences for smoking reduction 
effects. 
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EMBARGOED UNTD... 2:30 P.M, EST 
Text as Prepared for Delivery 
March 24, 1998 

TREASURY DEPUTY SECRETARY LAWRENCE H. SUMMERS 
SENATE COMJ\iIITTEE ON COMMERCE, SCIENCE AND TRANSPORTATION 

Mr Chairman, thank you for giving me this opportunity to discuss economic and financial 
aspects of tobacco legislation proposals presently before Congress. As you know, President· 
Clinton strongly supports the efforts of yourselves and others in Congress to forge comprehensive 
legislation, consistent with the principles he outlined last fall, to protect America's children from 
the deadly threat of smoking. 

At Treasury and throughout the Administration we have been and will remain one hundred 
percent committed to working with this Committee and others in Congress to address an issue of 
such enormous consequence for the health of the American people and our economy, 

I would like to focus my remarks today on the proposals in the President's budget and 
their implications for public health, something that will depend critically on the increase in 
cigarette prices. I will also address the concern that comprehensive tobacco legislation in line with 
the President's core principles would impose unmanageable adjustment costs on tobacCo suppliers 
and the tobacco industry as a whole. 

First, however, let me say a few words about the background for this discussion: the 
enormous burden that smoking imposes on our nation and our economy; the need to cut teen 
smoking to start reducing that burden; and the President's call for comprehensive legislation to 
achieve that goal. 

L Combating Smoking: the Need ror -a Comprehensive Approach 

1. The Human and Economic Costs oj Smoking 

Smoking is by far the largest preventable cause of premature death in the U.S. As Dr. 
David Satcher noted in his testimony last week, over 400,000 Americans die each year of 
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tobacco-related diseases. This toll exceeds the deaths from AIDS, homicide, suicide, alcohol use, 
illegal drug use, fires and auto accidents combined. Recent estimates suggest that on present 
patterns of tobacco-use, an estimated 25 miUion of today' s Americans will die prematurely from a 
smoking-related disease. 

Behind these heavy human costs of smoking lie equally heavy economic costs for our nation: 

• we spend about $60 billion each year treating smoking related illnesses. On its own, 
smoking during pregnancy -- which results in 2500 fetal deaths and doubles the odds of 
being born with low birth weight and potentially suffering problems later in life as a result 
-- costs the country some $3-4 billion every year; 

• fires caused by smokers cost another $500 million -- and 2000 lives -- per year; 

• smokers with group life insurance push up the premiums of the non-smokers in their 
insurance pool by about $4 billion dollars per year; 

We must also consider the enormous cost to our economy from ali the premature 
retirements and premature deaths of productive workers that are caused by smoking -
amounting to $60 billion or more in lost wages. 

2. The Importance of Reducillg Teell Smokillg 

There is a strong consensus on the need to reduce smoking in this country and the heavy 
costs that smoking brings with it. And there is an equally strong consensus on the most effective 
way to achieve that goal. It is to stop smoking when it starts -- in adolescence. Nine out often 
smokers start when they are in their teens. And the record shows that once they start smoking, 
they are unlikely to stop. 

Each day, 3000 young people become regular smokers. Fully one third ofthem.will have 
their lives cut short by it, because it causes an addiction that is very hard to shake later on. Nearly 
half of teen daily smokers think they will not be smoking five years later. Yet only one fifth 
actually manage to quit. One half of teen smokers try to quit and fail; and by age 18, two-thirds 
have already regretted starting. The regret is understandable: nearly half of adult smokers try to 
quit every year, but only about 2.5 percent succeed. 

3. The Need For a Comprehensive Approach 

The Administration's efforts are guided by another lesson of experience: that preventing 
youth smoking demands a comprehensive attack on the problem. an approach that makes tobacco 
companies part of the solution. The fact is that the piecemeal approaches of past years have not 

. worked. Youth smoking has continued to grow through the 1990s and shows no sign of 
declining. 
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What is required is a coordinated, comprehensive approach based around the five core 
components that the President outlined last fall: 

• a combination of annual payments and penalties designed to achieve targeted reductions in 
teen smoking by raising the price ofa pack of cigarettes by up to $1.50. 

• full authority for the Food and Drug Administration to regulate tobacco products;. 

• real changes in the way the tobacco industry does business, including an end to marketing 
and promotion to children. . 

• progress toward other public health goals, including biomedical and cancer research, a 
reduction of second-hand smoke, promotion of smoking cessation programs, and other 
urgent priorities 

• protection for tobacco fanners and their communities 

We believe that all five of these components are critical to a solution and are mutually 
reinforcing: the effectiveness of anyone is substantially increased by the presence of the others. 
For example, studies in Massachusetts and California suggest that while increasing the price of 
cigarettes is one of the most cost-effective short-term strategies for reducing tobacco 
consumption, the ability to sustain that reduction is significantly increased when the price increase 
comes with a comprehensive anti-smoking campaign along the lines outlined above. And the 
more we are able to coordinate our efforts across state and county lines, the more effective such 
an approach will be. " 

ll. The Economic Implications of a Comprehensive Approach 

It is in the nature of this comprehensive approach to combat youth smoking that it will 
involve many parts of our government working together. Thus, several of the components I have 
described will properly be matters for other departments to address. In my remarks I sliall focus 
mainly on two interrelated aspects of the Administration's approach that are of particular 
relevance to Treasury: the implications for the pricing of Cigarettes and the prevalence of youth 
smoking. I also will say a few words about the implications for tobacco farmers and 
manufacturers. 

1. The Implications for Cigarette Prices and Youth Smoking 

Implications for Prices 

A large body of evidence suggests that the most effective way to reduce smoking by 
young people is to raise the price of cigarettes. Thus, to measure the impact of any tobacco 
legislation on youth smoking we need to measure the impact on the price of cigarettes to 
consumers. 
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The President's budget calls for assessments which would result in cigarette price 
increases, As Table 1 shows, the budget plan's impact on prices would rise from 62 cents in 1999 
'to 51.10 in 2003 in constant dollars. Let me be clear: this figure represents the increases that 
would be directly attributable to the passage of comprehensive legislation. It does not represent 
the anticipated increase in the base price of cigarettes during a period in which a number of 
relevant features of the surrounding environment will be changing. For example, there is the 
increase in federal excise taxes scheduled to take place over the next five years. 

As Table 1 further indicates, we anticipate that without· any legislation the baseline price 
will rise from 51.94 today to 52.09 in 2003 in rear terms. Combining this rise in the baseline price 
with the SI.1 0 increase resulting from the President's budget, the total price of a pack of 
cigarettes in 2003, in constailt dollars, is projected to be 53.19. 

Mr. Chairman, atthough such price levels are common in many other countries, they are 
higher then those we have experienced in the United States. We have been and will continue to be 
mindful of the many uncertainties about how an increase of this kind will ultimately translate into 
retail prices. Because our primary goal in this endeavor is to advance public health through the 
reduction of teen smoking, we have been conservative in many of our calculations in order not to 
risk falling short of our goals. 

Specifically: 

• we have assumed that wholesalers and retailers will not add their existing mark-ups to the 
settlement costs passed on by manufacturers. In fact, virtually all of the relevant empirical 

/' evidence' suggests that there will be very little "pyramiding" ofthis kind. That is why the 
FTC, in their analysis of the original Attorneys General settlement, assume in their baseline 
that there would not be this kind of mark-up of the payments made by manufacturers in 
the prices paid by consumers. 

• we assume the major increase in pricing nationwide would come as a consequence of 
federal action in the context of comprehensive legislation, and not as a result of significant 
tax increases on the part of the states. 

• finally, we have not included in our forecasts the additional impact of state sales taxes on 
the final price of cigarettes, on the grounds that these are not part of the posted price of 
cigarettes at the point of sale. 

It may be that, as several commen!ators have suggested, these assumptions -- along with 

'For example, Barnett, Keeler, and Hu's 1995 study estimated a pass-through rate from 
federal taxes to retail prices of about 102 percent over the 1955 to 1990 period. Sumner's 1981 
study over state tax increases the 1954-1978 period found a pass-through rate of 103 to 107 
percent, and Merriman's 1994 study estimated a rate of 106 percent. 
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our assumptions on other matters such as black and gray market activity, which I will discuss 
below -- are too conservative.' I might also note, in this context, that we have assumed that the 

. vast majority of the legislation's cost will be passed on to United States consumers of domestic 
cigarettes rather than to the shareholders in tobacco companies or consumers of other goods 
produced by these companies. Clearly the uncertainties involved leave room for reasonable 
people to disagree. 

If our estimates tum out to have understated the eventual impact on prices - which we do 
not expect'-- the health benefits envisioned in the President's budget would be achieved that much 
more quickly. Our estimates show that for every 10 cents added to the price of cigarettes, 
approximately 700,000 fewer teenagers will begin smoking -- and more than 200,000 premature 
deaths will be avoided. 

Overalllmpl;calionsfor Youth Smoking 

-
As I noted earlier, the impact of any given price increase on youth smoking will be 

significantly increased by other elements of the comprehensive approach the President has called 
for -- notably, a crackdown on youth marketing and advertising by tobacco companies and more 
effective enforcement of legal restrictions on tobacco sales to young people. 

Studies have found a 69 percent decline in daily use by seventh and eighth graders in 
Woodridge, Illinois following legislation and enforcement of restrictions on cigarette sales to 
minors, and a 44 percent decline in junior high school students' smoking in Leominster, 
Massachusetts as a result of strictly enforced sales restrictions. For our own estimates, we used a 
conservative assumption that experts have recommended -- that comprehensive sales and 
marketing restrictions will reduce youth smoking by about 15%. ' 

The combination of the price increase anticipated above and the tighter restrictions on 
youth access and marketing leads to dramatic reductions in youth smoking. Table 2 presents 
these results, showing that the price increase reduces teenage smoking by 29%. Youth access and 
market restrictions reduce teenage smoking by an additional II %. Furthermore, we estimate that 
our plan will: 

• reduce the number of youths smoking each year by as many as 1.9 million by 2003; 

• reduce the cumulative number of youths who smoke between now and 2003 by 3 million; 

'For example, Martin Feldman df Salomon, Smith, Barney has estimated that the 
President's budget will result in a total price per pack which is 34 cents beyond our estimate of 
$3.19. However, 3,0 cents of this extra rise can be explained by his assumption that wholesalers 
and retailers will add to their existing price mark-ups -- an assumption which runs against virtually 
all relevant empirical evidence. Another prominent industry analyst, Gary Black of Sanford 

i) Bernstein, in his analysis of the Iune 20 settlement, projects these mark-ups will actually fall. 
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• and avoid roughly 1 million premature deaths as a result. 

These estimates suggest the value of such a comprehensive approach to combating teen 
smoking. But we cannot and will not let our success in this effort depend on the accuracy of 
today's best estimates. The many uncertainties involved in making these predictions only 
underline the importance of incorporating in any legislation the Administration's concrete targets 
for reducing youth smoking. These aim to cut youth smoking by 30% after 5 years, 50% after 7 
years, and 60% after 10 years. And in the strong youth lookback penalties that the President has 
proposed we have additional insurance that these targets will be met. 

We have had fruitful discussions with the staffs ofa number of members of both the House 
and Senate about the appropriate structure of youth lookback penalties, and we recognize that 
there are several different ways of providing the necessary insurance. But we believe that any 
lookback penalty structure should not be tax deductible and should meet two principles:. 

• it must be levied on both the industry as a whole and on individual companies specifically. 
These two types of penalty structures serve two different purposes. The industry 
penalties, which are likely be passed on to price, provide "price insurance", relying on the 
best tool we have (cigarette prices) to lower youth smoking if we miss our targets. The 
company specific penalties, on the other hand, provide "non-price insurance," holding 
specific companies accountable for their actions in selling tobacco products to youth and 
thereby providing a profit incentive to take other actions to reduce youth use of their 
products. 

• the penalties must be sizeable in those cases where the industry or specific firms miss their 
targets by a substantial margin. This could be accomplished, for example, by having 
penalties that increase with the distance the company is from its target .. 

Let me add that as part of our economic analysis we have also considered issues relating 
to possible black and gray market activity following legislation. As Figure 1 shows, even in the 
context of legislation that-produced a price increase significantly higher than that presently being 
considered, cigarette prices in the United States would still be significantly lower than has proved 
workable in other countries. 

The fact that the price increase is primarily to be achieved through direct payments by the 
tobacco companies should significantly ease the task of enforcement relative to other cases in 
which the increase is achieved through higher excise taxes at the retail level. But as you know, we 
have been working with your staff and Others on a proposed system oflicensing and registration 
to control the diversion of tobacco and prevent any smuggling that may occur. 
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2. The Implications For the Tobacco Industry 

Questions have arisen about the impact oflegislation on tobacco manufacturers and their 
suppliers. We are confident that the changes in pricing and behavior that we are seeking can be 
achieved without putting producers' livelihoods or the health of the broader economy at risk. 

Tobacco farmers 

There are more than 124,000 American farmers engaged in the production of tobacco in 
this country. Largely concentrated in certain, heavily tobacco-dependent regions, they and their 
families have already been forced to undergo difficult adjustments as the overall demand for 
tobacco in this country has declined. We cannot and will not leave these highly vulnerable families 
and communities behind in crafting a comprehensive approach to reducing smoking much faster in 
the years to come. 

That is why one of the President's principles is protection for tobacco farmers and their 
communiti~s. And it is why we have supported, in this context, the efforts of the many Senators 
and House members who have been working to provide for this protection. One method of 
protecting these farmers is continuing production control programs, such as that included in the 
LEAF Act supported by Senators Ford, Hollings, and Frist. The Administration agrees that 
controls on production can be one element of a system that meets the President's five principles, 
and we look forward to being able to support the product of your work in this area. 

As we go forward the President is committed to working with Congress to find the best 
way both to protect the health of our children and to protect the economic well-being of our 
farmers. So, too are the coalition for public health and tobacco farming organizations that last 
week endorsed a set of principles with which both groups could agree.' These organizations 
include the Burley Tobacco Growers Cooperative, the Flue-Cured Tobacco Stabilization 
Corporation, the American Heart Association, the American Cancer Society, and the Campaign 
for Tobacco Free Kids. And let me add: we are determined that one important use of the funds 
raised by higher prices on cigarettes will be the provision offunds to protect the economic 
well-being of tobacco farmers and their communities. . 

Tobacco manufacturers 

The best evidence suggests that comprehensive legislation consistent with the President's 
five principles would come at some detriment to the profitability of American tobacco companies. 
However, it is important to bear in mind that a central feature of both the settlement and all of the 
legislation that has been proposed to daie is an expectation -- indeed, an express desire -- that 
companies will pass the costs on to the price of tobacco products. 

To the extent that the costs are indeed passed on to prices, the impact on the profitability 
of these companies will be less than many have perhaps imagined and certainly insufficient to 
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create major disturbance to the economy. The FTC analysis of the June 20 Attorneys General 
settlement suggested that the total impact of the settlement would lead to, at most, a 15 percent 
reduction in tobacco industry profits. Applying similar methodologies to the President's budget 
proposals -- and bearing in mind, once again, the very large uncertainties that exist - suggests a 
reduction in operating profits of around 23 percent. 

There is also the separate question of how the market would value any given stream of 
profits in the event that comprehensive legislation reduced some portion of the substantial legal 
uncertainties these companies presently face. It has been widely acknowledged by Wall Street 
analysts that the resolution of some of the uncertainties facing this industry will increase the 
market valuation of the future income streams of tobacco firms. This effect would tend to offset 
the reduction that I noted in the level of these future income streams. 

m. Concluding Remarks 

Members of the Committee, as th~ President has said: "we stand on the verge of one of 
the greatest public health achievements in history -- an historic triumph in our fight to protect 
America's children from the deadly threat of tobacco." The opportunity is there for the taking: in 
the comprehensive, five-part approach that the President has called for and so many in Congress 
are striving to achieve. 

The stakes are high. Every day that we do not take action means that another 3,000 
young people will become regular smokers. Just in the time that I have been speaking to you, 20 
children have started smoking. and 7 of them will die prematurely as a result. We cannot afford 
to delay one child longer. If we pass comprehensive legislation that meets the targets laid out in 
our budget, in five years' time around 40 percent fewer American children will be smokers; in 10 
years time, the number will have been halved. I look forward to working closely with you, Mr 
Chairman, with the members of this committee and with others in Congress as we work to take 
this historic step forward for the future of our nation and the future of our economy. I would now 
welcome any questions. -
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Nominal Prices 

Baseline Price Assumption 11 

FY99 Budget price increases 

Total Price 

Real Prices (1998 $) 

Baseline Price Assumption 

FY99 Budget price increases 

Total Price 

Table 1 

Average Price Per Pack of Small Cigarettes 
FY 1999 Budget Assumptions 

1.94 1.99 2.14 2.18 

0.00 0.63 0.82 0.95 

1.94 2.62 2.96 3.13 

1.94 1.94 2.04 2.04 

0.00 0.62 0.78 0.89 

1.94 2.56 2.82 2.93 

2002 2003 

2.29 2.34 

1.09 1.24 

3.38 3.58 

2.09 2.09 

1.00. 1.10 

3.09 3.19 

11 Price assumed is weighted average of premium, generic, and discount cigarettes sold as singles, cartons and case. 
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TABLE 2: Health Benefits of President's Budget 

Baseline Number of Teen Smokers Between 1999·2003 

Percent Reduction dueto Price Increase 

Percent Reduction due to Access and 
Marketing Restrictions 

Cumulative Percent Reduction 

Reduction in Number of Teen Smokers 1999·2003 

Premature Deaths Avoided 

National Estimates 

0312419809:36 AM 

7.6 Million 

·29% 

·11% 

-40% 

-3.0 Million 

-1.0 Million 



Figure 1 = Real International Cigarette Prices 
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United States 

in 2003 

6.82 

Norway UK Canada Japan 
Denmark 

I 
France Germany 

• Current Prices ~ Baseline Increases III Budget Increment 

'Jurce: United NaUons. Tobacco Merchants 
ssociation, CIA, World Fact Book. Smith Barney 
stimates from Smith Barney Tobacco Research, 
etober 22, 1997, 

Uniled States figure includes current price, baseline 
increases, and budget increment in 2003, All others are 

1996 equivalent US( $) retail tobacco prices, 
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PUBLIC DISCLOSURE OF TOBACCO INDUSTRY DOCUMENTS 

FINDINGS. - The American tobacco industIy bas made claims of attomey-client privilege, 
attorney work product, and trade secrets to protect from public disclosure thousands of intemal 
documents sought by civil litigants; A number of courts have found that these claims of 
privilege were not made in good faith. To promote understanding by the public of the tobacco 
industry's research and practices, Congress finds that a prompt and full exposition of tobacco 
documents will funher the purposes of this Act. 

(a) APPLICABILITY. - This Title shall apply to all manufacturers of tobacco products as a 
necessazy requirement of participation in the American tobacco market. 

(b) NATIONAL TOBACCO DOCUMENT DEPOSITORY. - Manufacturers of tobacco 
products sball. within _ days after the enactment of this Act, establish a National Tobacco 
DoCument Depository (the DepOsitory) in the Washington, D.C. area. 

(1) DOCUMENT CATAOORIES. - Within _ days after the ena-ctment of this Act, 
each manufactuler of a tobacco product shall submit to thC Depository every existiDg 
document (including any document subject to a claim· of attomey-client privilege, 
attorney work product, or trade secret protection) in the manufacturer's possession, 
custody,orcontrol--

(A) relating, referring, or pcrtainingto -

(i) any health or phsnnocological effects in humans or animals, including 
addiction, caused by the use of tobacco products or components of tobacco 
products; 

(ti) the engineering, I1l8Ilipulation or control of nicotine in tobacco products; 

(iii) the sale or marketing of tobacco products; 

. (iv) any research involving safer or less hazardous tobacco products; 

(v) studies of smoking habits of minors; 

(vi) the relationship between advertising or promotion and the use of tobacco 
products; 

(B) produced. or ordered to be produced, by the tobacco product manufacturer in 
lillY health-related civil or criminal proceeding, judicial or administrative; or 

(C) that the National Tobacco Documents Review Board, as described in. 

- 1 -

.l.i. tc. ~ I-U V'C.... 



'. 

• 

subsection (c) below, determines is appropriate for submission to the Depository. 

(2) DOCUMENT IDENTIFICATION AND INDEX. - Documents shall be 
sequentially numbered and marked to identify the tobacco manufacturer. Within _ days 
of submission of documents to the Depository, each tobacco manufacturw shall supply 
the Depository with a comprehensive document index which references the applicable 
document catagories contained in section (b )(l)(A) of this subtitle. 

(3) PRIVU..EGE AND TRADE SECRET CLAIMS. - Any document that is subject to a 
claim by a tobacco manufacturer of attomcy-client privilege, attorney work product. or 
trade secret protection shall be so marked and shall be submitted seParately to .the 
Depository. Comp1iante with this section shall not be deemed to be a waiver of any 
applicable claUn of privilege or trade secret protection. 

(A) PRIVILEGE AND TRADE SECRET LOGS.- Within_ days after the 
enactment of this Act, each manufacturer shall submit to the Depository a 
comprehensive log which identifies on a document-by-documcnt basis all 
documents produced to the Depository for which the manufacturer asserts 
attorney-client privilege, attorney work-product, or trade secrecy. With respect to 
documents for which the manufacturer previously has asselted one or more of the 
aforementioned privileges or trade secret protection, the manufacturer shall 
conduct a good faith de novo review of such documents to determine whether 
such privilege or trade secret protection is appropriate. In making such a claim, 
the manufacturer shall adopt the standards set forth in subsection (c)(2) below . 

(i) The log shall be organized in numerical order based upon the document 
identifier assigned to each document For each document, the log shall contain: 

. (a) a description of the document, including type of document, title of 
document, name and position or title of each author. addressee and other 
R:Cipient (e.g., ce's), docwnent date. doCument purpose and general subject 
matter; (b) an explanation why the document or a portion of the document is 
privileged or subject to trade secret protection; and (c) a statement whether any 
previous claim of privilege or trade secret was denied and, if so, in what 
proct"'ding. Within _ days of receipt of such a log, the Depository shall make 
it available for public inspection and review. 

(ii) Each manufacturer shall' submit a declaration, pursuant to 28 U.S.C. Section 
1746, by an individual with responsibility for the de novo review of documents, 
preparation of the privilege log and knowledge of its contents. The declarant 
shall attest to the manufacturer's compliance with the requirements oftbis Title 
pertiUning to the review of documents and preparation of a privilege log. 

(4) DISCLOSURE BY TIlE DEPOSITORY. - Within _ days of receipt of a document 
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that is not subject to a claim of attomey-client privilege. attorney work product, or trade 
secret protection, the Depository shall make the document available to the public using 
the Internet and other means. 

(c) NATIONAL TOBACCO DOCUMENTS REVIEW BOARD. - There shall be a National 
Tobacco Documents Review Board (the Board) consisting of_members each of whom shall 
be appointed by the President and confirmed by the Senate. Any person who is a citizen of the 
United States shall be eligible to serve as a member of the Board. Each Board member shall be . 
appointed for a teJm of seven years and shall be eligJ."le for reappointment. The Board shall 
have the power. not subject to judicial review. to hire such staff and establish such operating 
procedures as it deems necessary to cany out its functions as specified hereunder. 

(1) RESPONSmlLlTY FOR DEPOSITORY. - The Board shall have the responsibility 
of maintaining the Depository and shall. in consultation with the General Services 
Administration, establish guidelines and procedures for the establislunent and operation 
of the Depository. including guidelines for the immediate disclosure of documents that 
are not subject to unresolved claims of privilege or trade secrecy. The Depository shall 
be open to the public and maintained in a manner that pennits it to be used as a resource 
for litigants. public health groUPS. and persons with an interest in tobacco industry 
records and research concerning smoking and health, addiction or nicotine dependency. 
safer or less hazardous cigarettes, and underage tobacco use and marlceting. 

(2) RESOLUTION OF DISPUTED PRIVILEGE AND TRADE SECRET CLAIMS.
The Board shall determine whether to uphold or reject disputed claims of attomey client 
privilege, attorney work product, or trade secret protection with respect to documents 
submitted to the Depository. Any person may petition the Board to resolve a claim that a 
document submitted to the Depository may not be disclosed to the public. Such 
determination shall be made by a single member of the Board, in writing. and shall be 
subject to judiciai review as specified in this Title. All such detcn'ninations shall be made 
solely on consideration of the subject document and written submissions from the person 
claiming that the document is priVileged and/or protected by trade secrecy and from any 
person seeking disclosure of the document. 

(A) PRIVILEGE.- The Board shall apply the attomcy-clicnt privilege and the 
attomey work-product doctrine in a manner consistent with federal law. 

(8) TRADE SECRET.- The Board shall define "trade secret" as "any 
commercially valuable plan, formula, process or device that is used for making or 
preparing trade commodities and that can be said to be the end product of either 
innovation or substantial effort. There must be a direct relationship between the 
trade secret and the productive process. " 

(3) FINAL DECISION - The Board may uphold a claim of privilege or protection in its 
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entirety or, in its sole disctet.ion, it may redact that portion of a document that it 
detetmines is protected from public; disclosure under (C)(2) above. Any decision of the 
Board shall be final unless judicial review is SOught as specified in subsection (c;)( 4) of 
this Title. In the event that judicial review is so sought, the Board's decision shall be 
stayed pending a final judicial decision. 

(4) PE1TI10N; RIGHT OF APPEAL. - Any Penon may obtain judicial review oia 
final decision of the Board by filing a petition for review with the United States Court of 
Appeals for the Federal Circuit within _ days after the entry of such decision. A copy of 
the petition shall be transmitted by the Clerk of the Court to the Board. The Board shall 
file in the court the record of the proceedings on which the Board based its decision 
(including any documents reviewed by the Board in camera) as provided in section 2112 
of Title 28. Upon the filing of such petition, the court shall have exclusive jurisdiction to 
aftinn or set aside the Board's decision, except that until the filing of the record the Board 
may modify or set aside its decision. 

(A) ADDmONAL EVIDENCE AND ARGUMENTS. - !fthe petitioner 
applies to the court for leave.to adduce additional evidence or arguments 
respecting the decision being reviewed and shows to the satisfaction of the court 
that such additional evidence or arguments are material and that there were 
reasonable grounds for the failure to adduce such evidence or arguments in the 
proceedings before the Board, the court may order the Board to provide additional 
opponunity for the presentation of evidence or arguments in such manner and 
upon such terms as the court deeDlS proper. The Board may modifY its findings or 
make new findings by reason of the additional evidence or arguments and shall 
file with the court such modified or new findings, and its recommendalion, if any. 
for the modification or setting aside of the decision being reviewed. 

(B) STANDARD OF REVIEW; FINALITY OF JUDGMENTS. - The Board's 
findings of fact. if supported by substantial evidence on the record taken as a 
whole, shall be conclusive. The court shall review the Board's legal conclusions 
de novo. The judgment of the court affirming or setting aside the Board's decision 
shall be final, subject to review by the Supreme Court of the United States upon 
certiorari or certification, as provided in section 1254 ofTitle 28. 

(5) PUBLIC DISCLOSURE AFTER FlNAL DECISION.- Within _ days of a final 
decision by the Board that a·document, as redacted by the Board or in its entirety, is not 
protected from disclosure by a claim of attomey-client privilege, attomey worlc product, 
or trade secret protection, the Board shall direct the Depository to make the document 
available to the public. No Federal or State court shall have jurisdiction to review a claim 
of attorney-client privilege, attorney work product, or trade secret protection for a 
document that has lawfully been made available to the public pursuant to this paragraph. 
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(6) EFFECT OF NON-DISCLOSURE DECISION ON JUDICIAL PROCEEDINGS
The Board's decision that a document is protected by attomey-client privilege, attorney 
work. product, or trade secret protection is binding only for the purpose of protecting the 
document from disclosure by the Depository. The decision by the Board shall not be 
construed to resolve a claim that a document mould not be disclosed in a judicial 
proceeding. 

(d) SANCTIONS.-

(1) Each tobacco manufacturer must act in good faith and have a readily understood 
claim of privilege or trade secret protection based on fact and law as set out in subsection 
(c)(2) of this Title. If the Board determines that a tobacco manufacturer bas not acted in 
good faith with tw1 knowledge of the truth of the facts asserted and with a reasonable 
basis under existing law, the llllUlufacturer shall be assessed costs, which shall include the 
full administrative costs of handling the claim of privilege. and all attomeys' fees 
incurred by the board and any party contesting the privilege. The Board may also impose 
civil penalties of up to $ _ per violation If it detennines that the manufacturer 
knowingly acted with the intent to delay, frustrate, defraud, or obstruct the Board's 
determination of privilege, attorney work product, or trade secret protection claims. 

(2) A failure by a tobacco manufactuxer to produce indexes and documents in 
compliance with the schedule set forth in this Title shall be punished by a civil penalty of 
up to $ per violation. A separate violation occurs for each document the 
manufacturer bas failed to produce in a timely manner. The maximum penalty under this 
subsection for a related series of violations is $_. In determining the amount of any 
civil penalty, the Board shall consider the number of documents, length of delay, any 
history of prior violations, the ability to pay, and such other matters as justice requires. 
Nothing in this Title shall replace or supercede any criminaI sanction under Title 18 or 
any other Title of the United States Code. 

(e) DISCLOSURE TO THE FOOD AND DRUG ADMINISTRATION. - Within _ days 
after enactment of this Act, each manufacturer of a tobacco product shall submit to FDA the 
documents identified in (b)(I), with the exception of any document for which privilege is 
claimed, and identified in accordance with (b)(2). Each manufacturer shall provide FDA with 
the privilege and trade secret logs identified in (b)(3). With respect to documents that are 
claimed to Contain trade secret material, unless and until it is finally judicially determined 
pursuant to this Title, either through judicial review or because time for judicial review has 
expired, that such a document does not constitute or contain trade secret material, FDA shall treat 
the document as a trade secret in accordance with the Federal Food, Drug, and Cosmetic Act, 
section 321, et seq., of Title 21, and the regulations promulgated thereunder. Nothing herein 
shall limit the authority of FDA to obtain and use, in accordance with any provision of the 
Federal Food, Drug, and Cosmetic Act and the regulations promulgated thereunder, any 
document constituting or containing trade secret material. Documents and materials received by 
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FDA pursuant to this provision shall not be obtainable by or releasable to the public through 
section SS2 of Title S, or any other provision oflaw, and the only recourse to obtain these 
documents shall be through the Board and depository. 

(f) OTIlER.-- For the purposes of this Title, 

(1) the term "DOCUMENT' shall include originals and drafts of any kind of written or 
graphic matter, regardless of the manner of production or reproduction, of any kind of 
description, whether sent or received or neither, and all copies thereof that are different in 
any way from the originil (whether by interlineation, receipt stamp, notation, indication 
of copies sent or received or otherwise) regardless of whether "confidential", 
"privileged", or otherwise, including any paper, book, account, photograph, blueprint, 
drawing, agreement, contract, memorandwn, advertising material, letter, telegrani, object, 
report, record, transcript, study, note, notation, working paper, intra-oftice 
communication, intra-department communication, chart, minute, index sheet, routing 
sheet, computer software, computer data, delivery ticket, flow sheet, price list, quotation, 
bulletin, circular, manual, summary, recording of telephone or other conversation or of 
interviews, or of conferences, or any other written, recorded, transcribed, punched, taped, 
filmed, or graphic matter, regardless of the manner produced or reproduced. Such term 

shall also include any tape, recording, videotape, computerization, or other electronic 
recording, whether digital or analog or a combination of the two; 

. (2) the term "MANUFACTURER OF A TOBACCO PRODUCT" also includes 
subsidiaries, assigns, agents and related or affiliated entities that are primarily funded by 
persons who manufacture a tobacco product; 

(3) any action undertaken. pursuant to this Title, including but not limited to, the search, 
indexing, and production of documents, is deemed to be a "proceeding" before the 
executive branch of the United States. 

(4) the disclosure process in this Title is not intended to affect the Federal Rules of Civil 
or CrimiDal Procedure or any federal law which requires the disclosure of documents or 
which deals with attomey-client privilege, attorney work product, or trade secret 
protection. 
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EMBARGOED UNTIL 2:30 P.M. EST 
Text as Prepared for Delivery 
March 24, 1998 

TREASURY DEPUTY SECRETARY LAWRENCE H. SUMMERS 
SENATE COMMITTEE ON COMMERCE, SCIENCE AND TRANSPORTATION 

Mr Chainnan, thank you for giving me this opportunity to discuss economic and financial 
aspects of tobacco legislation proposals presently before Congress. As you know, President 
Clinton strongly supports the efforts of yourselves and others in Congress to forge . 
comprehensive legislation, consistent with the principles he outlined last fall, to protect 
America's children from the deadly threat of smoking. 

At Treasury and throughout the Administration we have been and will remain one 
hundred percent committed to working with this Committee and others in Congress to address an 
.issue of such enornlOus consequence for the health of the American people and our economy. 

I would like to focus my remarks today on the proposals in the President's budget and 
their implications for public health, something that will depend critically on the increase in 
cigarette prices. I will also address the concern that comprehensive tobacco legislation in line 
with the President's core principles would impose unmanageable adjustment costs on tobacco 
suppliers and the tobacco industry as a whole. 

First, however, let me say a few words about the background for this discussion: the 
enormous burden that smoking imposes on our nation and our economy; the need to cut teen 
smoking to start reducing that burden; and the President's call for comprehensive legislation to 
achieve that goal. 

I. Combating Smoking: the Need for a Comprehensive Approach 

1. The Human and Economic Costs o/Smoking 

Smoking is by far the largest preventable cause of premature death in the U.S. As Dr. 
David Satcher noted in his testimony last week, over 400,000 Americans die each year of 
tobacco-related diseases. This toll exceeds the deaths from AIDS, homicide, suicide, alcohol 
use, illegal drug use, fires and auto accidents combined. Recent estimates suggest that on present 
patterns of tobacco-use, an estimated 25 million of to day's Americans will die prematurely from 
a smoking-related disease. 
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Behind these heavy human costs of smoking lie equally heavy economic costs for our nation: 

• we spend about $60 billion each year treating smoking related illnesses. On its own, 
smoking during pregnancy -- which results in 2500 fetal deaths and doubles the odds of 
being born with low birth weight and potentially suffering problems later in life as a 
result -- costs the country some $3-4 billion every year; 

• fires caused by smokers cost another $500 million -- and 2000 lives -- per year; 

• smokers with group life insurance push up the premiums of the non-smokers in their 
insurance pool by about $4 billion dollars per year; 

We must also consider the enormous cost to our economy from all the premature 
retirements and premature deaths of productive workers that are caused by smoking -~ 
amounting to $60 billion or more in lost wages. 

2. The Importance of Reducing Teen Smoking 

There is a strong consensus on the need to reduce smoking in this country and the heavy 
costs that smoking brings with it. And there is an equally strong consensus on the most effective 
way to achieve that goal. It is to stop smoking when it starts -- in adolescence. Nine out of ten 
smokers start when they are in their teens. And the record shows that once they start smoking, 
they are unlikely to stop. 

Each day, 3000 young people become regular smokers. Fully one third of them will have 
their lives cut short by it, because it causes an addiction that is very hard to shake later on. 
Nearly half of teen daily smokers think they will not be smoking five years later. Yet only one 
fifth actually manage to quit. One half of teen smokers try to quit and fail; and by age 18, two
thirds have already regretted starting .. The regret is understandable: nearly half of adult smokers 
try to quit every year, but only about 2.5 percent succeed. 

3. The Need For a Comprehensive Approach 

The Administration's efforts are guided by another lesson of experience: that preventing 
youth smoking demands a comprehensive attack on the problem, an approach that makes tobacco 
companies part of the solution. The fact is that the piecemeal approaches of past years have not 
worked. Youth smoking has continued to grow through the 1990s and shows no sign of 
declining. 

What is required is a coordinated, comprehensive approach based around the five core 
components that the President outlined last fall: 

• a combination of annual payments and penalties designed t6 achieve targeted reductions 
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in teen smoking by raising the price of a pack of cigarettes by up to $1.50. 

• full authority for the Food and Drug Administration to regulate tobacco products;. 

• real changes in the way the tobacco industry does business, including an end to marketing 
and promotion to children. 

• progress toward other public health goals, including biomedical and cancer research, a 
reduction of second-hand smoke, promotion of smoking cessation programs, and other 
urgent priorities 

• protection for tobacco farmers and their communities 

We believe that all five' of these components are critical to a solution and are mutually 
reinforcing: the effectiveness of anyone is substantially increased by the presence of the others. 
For example, studies in Massachusetts and California suggest that while increasing the price of 
cigarettes is one of the most cost-effective short-term strategies for reducing tobacco 
consumption, the ability to sustain that reduction is significantly increased when the price 
increase comes with a comprehensive anti-smoking campaign along the lines outlined above. 
And the more we are able to coordinate our efforts across state and county lines, the more 
effective such an approach will be. 

II. The Economic Implications of a Comprehensive Approach 

It is in the nature of this comprehensive approach to combat youth smoking that it will 
involve many parts of our government working together. Thus, several of the components I have 
described will properly be matters for other departments to address. In my remarks I shall focus 
mainly on two interrelated aspects of the Administration's approach that are of particular 
relevance to Treasury: the implications for the pricing of cigarettes and the prevalence of youth 
smoking. I also will say a few words about the inlplications for tobacco farmers and 
manufacturers. 

1. The Implications for Cigarette Prices and Youth Smoking 

Implications/or Prices 

A large body of evidence suggests that the most effective way to reduce smoking by 
young people is to raise the price of cigarettes. Thus, to measure the impact of any tobacco 
legislation on youth smoking we need to measure the impact on the price of cigarettes to 
consumers. 

The President's budget calls for assessments which would result in cigarette price 
increases. As Table I shoWS, the budget plan's impact on prices woidd rise from 62 cents in 1999 
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to $1.10 in 2003 in constant dollars. Let me be clear: this figure represents the increases that 
would be directly attributable to the passage of comprehensive legislation. It does not represent 
the anticipated increase in the base price of cigarettes during a period in which a number of 
relevant features of the surrounding environment will be changing. For example, there is the 
increase in federal excise taxes scheduled to take place over the next five years. 

As Table I further indicates, we anticipate that without any legislation the baseline price 
will rise from $1. 94 today to $2.09 in 2003 in real terms. Combining this rise in the baseline 
price with the $1.10 increase resulting from the President's budget, the total price ofa pack of 
cigarettes in 2003, in constant dollars, is projected to be $3.19. 

Mr. Chairman, although such price levels are common in many other countries, they are 
higher then those we have experienced in the United States. We have been and will continue to 
be mindful of the many uncertainties about how an increase of this kind will ultimately translate 
into retail prices. Because our primary goal in this endeavor is to advance public health through 
the reduction of teen smoking, we have been conservative in many of our calculations in order 
not to risk falling short of our goals. 

Specifically: 

• we have assumed that wholesalers and retailers will not add their existing mark-ups to the 
settlement costs passed on by manufacturers. In fact, virtually all of the relevant 
empirical evidence' suggests that there will be very little "pyramiding" of this kind. That 
is why the FTC, in their analysis of the original Attorneys General settlement, assume in 
their baseline that there·would not be this kind of mark-up of the payments made by 
manufacturers in the prices paid by consumers. 

• we assume the major increase in pricing nationwide· would come as a consequence of 
federal action in the context of comprehensive legislation, and not as a result of 
significant tax increases on the part of the states. 

• finally, we have not included in our forecasts the additional impact of state sales taxes on 
the final price of cigarettes, on the grounds that these are not part of the posted price of 
cigarettes at the point of sale. 

It may be that, as several commentators have suggested, these assumptions -- along with 
our assumptions on other matters such as black and gray market activity, which I will discuss 

'For example, Barnett, Keeler, and Hu's 1995 study estimated a pass-through rate from 
federal taxes to retail prices of about 102 percent over the 1955 to 1990 period. Sumner's 1981 
study over state tax increases the 1954-1978 period found a pass-through rate of 103 to 107 
percent, and Merriman's 1994 study estimated a rate of 106 percent. 
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below -- are too conservative.2 I might also note, in this context, that we have assumed that the 
vast majority of the legislation's cost will be passed on to United States consumers of domestic 
cigarettes rather than to the shareholders in tobacco companies or consumers of other goods 
produced by these companies. Clearly the uncertainties involved leave room for reasonable 
people to disagree. 

If our estimates lt1rn out to have understated the eventual impact on prices -- which we do 
not expect -- the health benefits envisioned in the President's budget would be achieved that 
much more quickly. Our estimates show that for every 10 cents added to the price of cigarettes, 
approximately 700,000 fewer teenagers will begin smoking -- and more than 200,000 premature 
deaths will be avoided. 

Overall Implications for Youth Smoking 

As I noted earlier, the impact of any given price increase on youth smoking will be 
significantly increased by other elements of the comprehensive approach the President has called 
for -- notably, a crackdown on youth marketing and advertising by tobacco companies and more 
effective enforcement of legal restrictions on tobacco sales to young people. 

Studies have found a 69 percent decline in daily use by seventh and eighth graders in 
Woodridge, Illinois following legislation and enforcement of restrictions on cigarette sales to 
minors, and a 44 percent decline in junior high school students' smoking in Leominster, 
Massachusetts as a "result of strictly enforced sales restrictions. For our own estimates, we used a 
conservative assumption that experts have recommended -- that comprehensive sales and 
marketing restrictions will reduce youth smoking by about 15%. 

The combination of the price increase anticipated above and the tighter restrictions on 
youth access and marketing leads to dramatic reductions in youth smoking. Table 2 presents 
these results, showing that the price increase reduces teenage smoking by 29%. Youth access 
and market restrictions reduce teenage smoking by an additional II %. Furthermore, we estimate 
that our plan will: 

• reduce the number of youths smoking each year by as many as 1.9 million by 2003; 

• reduce the cumulative number of youths who smoke between now and 2003 by 3 million; 

2For example, Martin Feldman of Salomon, Smith, Barney has estimated that the 
President's budget will result in a total price per pack which is 34 cents beyond our estimate of 
$3.19. However, 30 cents of this extra rise can be explained by his assumption that wholesalers 
and retailers will add to their existing price mark-ups -- an assumption which runs against 
virtually all relevant empirical evidence. Another prominent industry analyst, Gary Black of 
Sanford Bernstein, in his analysis ofthe June 20 settlement, projects these mark-ups will actually 
fall. 
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• and avoid roughly I million premature deaths as a result. 

These estimates suggest the value of such a comprehensive approach to combating teen 
smoking. But we cannot and will not let our success in this effort depend on the accuracy of 
today's best estimates. The many uncertainties involved in making these predictions only 
underline the importance of incorporating in any legislation the Administration's concrete targets 
for reducing youth smoking. These aim to cut youth smoking by 30% after 5 years, 50% after 7 
years, and 60% after 10 years. And in the strong youth lookback penalties that the President has 
proposed we have additional insurance that these targets will be met. 

We have had fruitful discussions with the staffs.ofa number of members of both the 
House and Senate about the appropriate structure of youth lookback penalties, and we recognize 
that there are several different ways of providing the necessary insurance. But we believe that 
any lookback penalty structure should not be tax deductible and should meet two principles: 

• it must be levied on both the industry as a whole and on individual companies 
specifically. These two types of penalty structures serve two different purposes. The 
industry penalties, which are likely be passed on to price, provide "price insurance", 
relying on the best tool we have (cigarette prices) to lower youth smoking if we miss our 
targets. The company specific penalties, on the other hand, provide "non-price 
insurance," holding specific companies accountable for their actions in selling tobacco 
products to youth and thereby providing a profit incentive to take other actions to reduce 
youth use of their products. 

• the penalties must be sizeable in those cases where the industry or specific. firms miss 
their targets by a substantial margin. This could be accomplished, for example, by having 
penalties that increase with the distance the company is from its target. 

Let me add that as part of our economic analysis we have also considered issues relating 
to possible black and gray market activity following legislation. As Figure 1 shows, even in the 
context of legislation that produced a price increase significantly higher than that presently being 
considered, cigarette prices in the United States would still be significantly lower than has proved 
workable in other countries. 

The fact that the price increase is primarily to be achieved through direct payments by the 
tobacco companies should significantly ease the task of enforcement relati ve to other cases in 
which the increase is achieved through higher excise taxes at the retail level. But as you know, 
we have been working with your staff and others on a proposed system of licensing and 
registration to control the diversion of tobacco and prevent any smuggling that may occur. 
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2. The Implications For the Tobacco Industry 

Questions have arisen about the impact of legislation on tobacco manufacturers and their 
suppliers. We are confident that the changes in pricing and behavior that we are seeking can be 
achieved without putting producers' livelihoods or the health of the broader economy at risk. 

Tobacco farmers 

There are more than 124,000 American fanners engaged in the production of tobacco in 
this country. Largely concentrated in certain, heavily tobacco-dependent regions, they and their 
families have already been forced to undergo difficult adjustments as the overall demand for 
tobacco in this country has declined. We cannot and will not leave these highly vulnerable 
families and communities behind in crafting a comprehensive approach to reducing smoking 
much faster in the years to come. . 

That is why one of the President's principles is protection for tobacco farmers and their 
communities. And it is why we have supported, in this context, the efforts of the many Senators 
and House members who have been working to provide for this protection. One method of 
protecting these farmers is continuing production control programs, such as that included in the 
'LEAF Act supported by Senators Ford, Hollings, and Frist. The Administration agrees that 
controls on production can be one element of a system that meets the President's five principles, 
and we look forward to being able to support the product of your work in this area. 

As we go forward the President is committed to working with Congress to find the best 
way both to protect the health of our children and to protect the economic well-being of our 
farmers. So, too are the coalition for public health and tobacco farming organizations that last 
week endorsed a set of principles with which both groups could agree. These organizations 
include the Burley Tobacco Growers Cooperative, the Flue-Cured Tobacco Stabilization 
Corporation, the American Heart Association, the American Cancer Society, and the Campaign 
for Tobacco Free Kids. And let me add: we are determined that one important use of the funds 
raised by higher prices on cigarettes will be the provision of funds to protect the economic 
well-being of tobacco farmers and their communities. 

Tobacco manufacturers 

The best evidence suggests that comprehensive legislation consistent with the President's 
five principles would come at some detriment to the profitability of American tobacco 
companies. However, it is important to bear in mind that a central feature of both the settlement 
and all of the legislation that has been proposed to date is an expectation -- indeed, an express 
desire -- that companies will pass the costs on "to the price of tobacco products. 

To the extent that the costs are indeed passed on to prices, the impact on the profitability 
of these companies will be less than many have perhaps imagined and certainly insufficient to 
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create major disturbance to the economy. The FTC analysis of the June 20 Attorneys General 
settlement suggested that the total impact of the settlement would lead to, at most, a 15 percent 
reduction in tobacco industry profits. Applying similar methodologies to the President's budget 
proposals -- and bearing in mind, once again, the very large uncertainties that exist -- suggests a 
reduction in operating profits of around 23 percent. 

There is also the separate question of how the market would value any given stream of 
profits in the event that comprehensive legislation reduced some portion of the substantial legal 
uncertainties these companies presently face. It has been widely acknowledged by Wall Street 
analysts that the resolution of some of the uncertainties facing this industry will increase the 
market valuation of the future income streams of tobacco firms. This effect would tend to offset 
the reduction that I noted in the level of these future income streams. 

III. Concluding Remarks 

Members of the Committee, as the President has said: "we stand on the verge of one of 
the greatest public health achievements in history - an historic triumph in our fight to protect 
America's children from the deadly threat of tobacco." The opportunity is there for the taking: in 
the comprehensive, five-part approach that the President has called for and so many in Congress 
are striving to achieve. 

The stakes are high. Every day that we do not take action means that another 3,000 
young people will become regular smokers. Just in the time that I have been speaking to you, 20 
children have started smoking, and 7 of them will die prematurely as a result. We cannot afford 
to delay one child longer. Ifwe pass comprehensive legislation that meets the targets laid out in 
our budget, in five years' time around 40 percent fewer American children will be smokers; in 
10 years time, the number will have been halved. I look forward to working closely with you, Mr 
Chairman, with the members of this committee and with others in Congress as we work to take 
this historic step forward for the future of our nation and the future of our economy. I would now 
welcome any questions. 
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Average Price Per Pack of Small Cigarettes 
FY 1999 Budget Assumptions 
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a: 
c: 
.... -" --,-,-- -----_.---.. _,----.------- -- .----_.-._----_._--------------------- .- -- -- '" Calendar Years 1998 1999 2000 2001 2002 2003 " 

'" -------- co 

." 

Nominal Prices > 
'" '" e 

Baseline Price Assumption 11 1.94 1.99 2.14 2.18 2.29 2.34 '" 
'" '" ... 

FY99 Budget price increases 0.00 0.63 0.82 0.95 1.09 1.24 ... 
'" '" '" 

Total Price 1.94 2.62 2.96 3.13 3.38 3.58 

Real Prices (199B $) 

Baseline Price Assumption 1.94 1.94 2;04 2.04 2.09 2.09 

FY99 Budget price increases 0.00 0.62 0.78 0.89 1.00 1.10 

Total Price 1.94 2.56 2.82 2.93 3.09 3.19 

---'_0. 

11 Price assumed is weighted average of premium, generic, and discount cigarettes sold as singles, cartons and case. 



. TABLE 2: Health Benefits of President's Budget 

Baseline Number of Teen Smokers Between 1999-2003 

Percent Reduction due to Price Increase 

Percent Reduction due to Access and 
Marketing Restrictions 

Cumulative Percent Reduction 

Reduction in Number of Teen Smokers 1999-2003 

Premature Deaths Avoided 

National Estimates 
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7.6 Million 
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Figure 1: Real International Cigarette Prices 
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"We must empower parents by giving them the tools to protect their own children from 
things like tobacco use and reading inappropriate material on the Internet," Vice President 
Gore said. "We have an obligation together as parents, teachers, communities and 
government to help families make sense of today's changes--to 
protect our oldest values in new times." 

VICE PRESIDENT GORE ANNOUNCES THAT PRESIDENT'S TOBACCO PLAN 

WILL CUT SMOKING AND PREMATURE DEATHS BY 42 PERCENT 

• Today, Vice President Gore released a new Treasury Department analysis which 
concludes that every state, including the District of Columbia, will have an average 42-
percent reduction in youth smoking and premature deaths under the comprehensive 
tobacco legislation the President has called on Congress to pass. 

• These data shows that the cumulative number of teens kept from smoking would be 
approximately 3 million over the next five years --a significant increase over previously 
announced figures, and approximately one million young people would be spared 
diseases or a premature death as a result of tobacco use. 

Fact: Every day, 3,000 yqung people start smoking and 1,000 of them will die prematurely from 
a tobacco-related disease. Over three million teenagers -- more than 22 percent of high school 
students -- smoke cigarettes on a daily basis. Another 2 million smoke on a casual basis and are 
at risk of becoming chronic daily users. 

Vice President Announces State by State Impact of Administration's Tobacco Proposal on 
Youth Smoking in Every State 

• Last month, the President announced a Treasury department analysis which found that the 
Administration's proposal--a price increase of$1.1O per pack over five years coupled 
with sales and advertising restrictions --will save a million lives over the next five years. 
New estimates demonstrate that the Administration's proposal would have major effects 
on youth smoking in every state in the Nation: 

• Every state, including the District of Columbia, will see an average reduction in youth 
smoking and resulting premature deaths of 42 percent in the year 2003, with reductions 
ranging from 33 percent in Washington to 51 percent in Kentucky; 

• Fifteen states will see reductions above 45 percent, including Missouri, Wyoming, and 
Tennessee; 
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• • Over the next five years, the number of young people kept from smoking would be about 
3 million underage teens for the country as a whole. Individual states will see reductions 
ranging from a few thousand in the smaller states up to about 248,000 in California and 
205,000 in Texas; and 

• Over the next five years, almost one million of to day's young people will be spared from 
premature deaths resulting from smoking-related diseases as the direct result of the 
Administration's policy. More than twenty thousand lives will be saved in over 16 states, 
including Florida where 56,000 premature deaths will be prevented and Ohio where the 
number is 57,000. 

Vice President Reaffirm Administration's Commitment To Five Key Principles Essential 
For Comprehensive Tobacco Legislation 

• A comprehensive plan to reduce youth smoking by raising the price of a pack of 
cigarettes by up to $1.50 over ten years; 

• Full authority of the Food and Drug Administration to regulate tobacco products; 

• Changes in how the tobacco industry does business, including an end to marketing and 
promotion to children; 

• Progress towards other public goals, including biomedical and cancer research, a 
reduction of secondhand smoke, promotion of cessation programs, and other urgent 
priorities; and Protection for tobacco farmers and their communities. 
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DRAFT 

Talking Points for Conference Call with State Attorneys General 
March 23, 1998 

We are meeting regularly with members of Congress on both sides of the aisle in order 
ensure passage of comprehensive, bipartisan legislation this year. We are working 
closely with Senator McCain in the hopes that he will amend his bill in the Commerce 
Committee to meet the President's five core principles. 

Today, I am unveiling exciting new state-by-state numbers which reveal that every state 
will experience an average 42 percent reduction in youth smoking and premature deaths 
under the President's tobacco proposal. Reductions range from 33 percent in Washington 
to 51 percent in Kentucky. 

Fifteen states will see reductions in youth smoking above 45 percent. 

The new data also shows that three million teens will be kept from smoking over the next 
five years. This is a significant increase over previously announced figures. 

These new facts can help build the momentum necessary to pass bipartisan 
comprehensive legislation at the federal level. I strongly encourage each of you to 
announce these new statistics in your state, to help raise awareness that we need to put an 
end to teen smoking. By using these statistics, you can convey that comprehensive 
federal legislation is necessary to significantly reduce the most devastating and 
preventable health problem facing our youth today. 

We cannot delay. Every day, 3000 kids become regular smokers and 1,000 of them will 
die prematurely from this addiction. 
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Prevent One Million Deaths by the Year 2003 

STA TE·BY ·STA TE ANALYSIS 

Percent Cut in the Number of Teen Smokers Premature 
Reductions ------------------------_ .. ---------- Deaths Prevented 

in 2003 in 2003 1999·2003 1999·2003 
Alabama 46% 27,000 50,000 17,000 
Alaska 38% 5,000 9,000 3,000 
Arizona 38% 26,000 49,000 16,000 
Arkansas 43% 15,000 28,000 9,000 
California 40% 132,000 248,000 83,000 
Colorado 45% 27,000 51,000 17,000 
Connecticut 39% 16,000 29,000 10,000 
Delaware 45% 5,000 10,000 3,000 
DC 37% 1,000 2,000 1,000 
Florida 43% 90,000 168,000 56,000 
Georgia 48% 43,000 81,000 27,000 
Hawaii 35% 5,000 10,000 3,000 
Idaho 43% 7,000 14,000 5,000 
Illinois 41% 74,000 139,000 46,000 
Indiana 48% 48,000 90,000 30,000 
Iowa 42% 16,000 30,000 10,000 
Kansas 45% 16,000 29,000 10,000 
Kentucky 51% 31,000 58,000 19,000 
Louisiana 46% 34,000 64,000 21,000 
Maine 42% 9,000 17,000 6,000 
Maryland 42% 25,000 47,000 16,000 
Massachusetts 35% 26,000 49,000 16,000 
Michigan 36% 59,000 111,000 37,000 
Minnesota 38% 26,000 49,000 16,000 
Mississippi 46% 16,000 29,000 10,000 
Missouri 47% 39,000 73,000 24,000 
Montana 46% 5,000 9,000 3,000 
Nebraska 43% 11,000 20,000 7,000 
Nevada 41% 9,000 17,000 6,000 
New Hampshire 44% 7,000 14,000 5,000 
New Jersey 41% 39,000 74,000 25,000 
New Mexico 44% 10,000 19,000 6,000 
New York 37% 100,000 188,000 63,000 
North Carolina 49% 56,000 106,000 35,000 
North Dakota 41% 4,000 7,000 2,000 
Ohio 46% 92,000 172,000 57,000 
Oklahoma 45% 20,000 38,000 13,000 
Oregon 41% 18,000 33,000 11,000 
Pennsylvania 44% 85,000 159,000 53,000 
Rhode Island 38% 6,000 12,000 4,000 
South Carolina 49% 22,000 42,000 14,000 
South Dakota 43% 4,000 8,000 3,000 
Tennessee 47% 34,000 65,000 22,000 
Texas 42% 109,000 205,000 68,000 
Utah 43% 10,000 19,000 6,000 
Vermont 40% 3,000 7,000 2,000 
Virginia 48% 45,000 84,000 28,000 
Washington 33% 25,000 48,000 16,000 
West Virginia 47% 13,000 24,000 8,000 
Wisconsin 40% 33,000 62,000 21,000 
Wyoming 47% 3,000 6,000 2,000 

U.S. 42% 1,581,000 2,972,000 991,000 

Estimates include a 15% reduction In teen smoking and premature deaths due to advertising and marketing restrictions. 



Source: U.S. Department of the Treasury 
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Questions and Answers on State 
Youth Smoking Reductions 

March 23, 1998 

Q: What did the Vice President announce today? 

DRAFT 

A: The Vice President announced a new Treasury Department analysis that demonstrates 
that the Administration's proposal for comprehensive tobacco legislation will have a 
significant impact in every state and every region in the country in reducing youth 
smoking and preventing premature deaths. A per-pack price increase of up to $1.50 over 
10 years combined with advertising and access restrictions will result in an average 
reduction of 42 percent in underage teenage smoking in the year 2003 in every single 
state, including the District of Columbia. The percentage reductions in underage teen 
smoking and resulting premature deaths range from 33-36 percent in states like 
Washington, Massachusetts, and Michigan, to 47-51 percent in states like Wyoming, 
Tennessee, and Kentucky. Fifteen states will see reductions above 45 percent in the 
2003. Over the next five years, the number of young people kept from smoking would be 
about 3 million young people for the country as a whole. Individual states will see 
reductions ranging from a few thousand in the smaller states up to about 248,000 in 
California and 205,000 in Texas. 

Q: What is your support for saying that one million lives can be saved over 5 years if 
Congress passes comprehensive legislation? 

A: Last month, the President announced a Treasury department analysis which found that the 
Administration's proposal-- a price increase of$I.IO per pack over five years coupled 
with sales and advertising restrictions -- will save a million lives over the next five years. 
This report concludes that underage smoking would be reduced by nearly half. Based on 
new data, we now estimate that cumulatively over the next five years, approximately 3 
million underage teens would be kept from smoking -- an increase from the 2.4 to 2.8 
million previously reported. Because the number of premature deaths from smoking is 
about one-third of actual smokers, the Administration's proposal would prevent almost a 
million premature deaths over the next five years. 

Q: Many legislators and public health officials have said that tobacco legislation must 
not include limits on liability. What is the Administration's position? 

A: The President would prefer legislation without liability limits, but will evaluate tobacco 
legislation as a whole to determine whether it protects public health. In the context of a 
comprehensive bill that meets the President's five principles and advances the public 
health, reasonable limits on liability will not be a dealbreaker. What's important is 
achieving comprehensive legislation that includes a large per-pack price increase, strong 
penalties for marketing to children, and affirmation of FDA's authority to restrict 
advertising aimed at children and prevent children's access to tobacco products. 
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A Comprehensive Approach to Reducing Youth Smoking 
STATE-BY-STATE ANALYSIS 

Reducing youth smoking is the best way to reduce the overall incidence of smoking in the future; 
90 percent of adult daily smokers first begin smoking cigarettes as teenagers. 

The most reliable method for reducing teen smoking is to increase the price of cigarettes. 

• A large number of rigorous economic studies have shown that teen smoking is responsive 
to changes in the price of cigarettes. A consensus view is that the number of teen smokers 
declines by about 7 percent fOT a 10 percent increase in the real price of cigarettes. TIlls 
relationship represents the average response to small changes around current prices, and 
our model allows this responsiveness to decline as prices rise sharply - since the smokers 
that remain at high prices have revealed that they are less responsive to price signals. 

Additional efforts beyond price changes can help to reduce youth smoking - such as eliminating 
vending machines, enforcing restrictions on sales to youths, eliminating advertising aimed at 
youths, and anti-smoking counter-advertising. 

• A number of experts in this area suggest that a conservative assumption for the impact of 
comprehensive sales and marketing restrictions is a 10-20% reduction in youth smoking. 
Based on their opinion and the exi<:ting literature, we use this range for our estimates. 

The Administration's Budget proposal calls for a significant increase in the real price of cigarettes 
over the next five years. 

• As we have reported previously, that price increase - coupled with comprehensive sales 
and advertising restrictions - will lead to a 39 to 46 percent reduction in underage teen 
smoklng in five years. 

State-by-State Estimates 

The attached Tables provide updated and more detailed estimates of these effects in each and every 
state. These figures illustrate that a combination of price increases and access/marketing 
restrictions will have a major impact on youth smoking in every state and region of the country. 

• The percantage reductions in underage teen smoking and resulting premature deaths range 
from 29-40% in states like Washington, Massachusetts, and Michigan, and from 43-54% in 
states like Wyoming, South Carolina, and Kentucky. 

• While the steps taken in each state will be the same, the percentage reductions that result 
differ across states because each is starting with different cigarette price levels. 

~VVL 
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• In 2003 alone, the number of young people kept from smoking would be in the range of 
about 1.4 to 1.7 million teens for the country as a whole. Individual states will see 
reductions ranging from a few thousand in the smaller states up to about 116,000 in 
California. 

• Over the next five years, we now estimate that the cumulative number of young people kept 
from smoking would be in the range of about 2.7 to 3.3 million teens. (These estimates 
reflect new data and thus are larger than the Ones reported previously.) TyPical results are 
in Oklahoma, Mississippi, and Maryland, which will see cumulative reductions of about 
32,000-47,000 teen smokers. 

• The direct result of these policies over the next five years is that about 1 million of to day's 
young people will be spared from premature deaths resulting from smoking-related 
diseases. States like Idaho, MaIDe, and Delaware - where the number of such deaths 
avoided will be around 3-6 thousand - are typical of the lower range of estimates. States 

. like New Jersey, North Carolina, and Wisconsin - where the number of such deaths 
avoided will be around 18-37 thousand- are reflective of the higher range of estimates. 

• These estimates are based on daily smoking rates. Because underage teen. smoking on less 
than a daily basis frequently leads to daily smoking and the subsequent risk of death and 
disease, the figures understate the total benefits of these policies. Similarly, there are many 
more pre-teens who will eventually be discouraged from smoking and go on to lead longer, 
healthier lives as a result. 

• Because there remains some uncertainty in our estimates of the impact of these policies, the 
President has also called for youth smoking penalties on the tobacco industry to help ensure 
that we meet our youth targets. 

I(!J uu.) 
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10.0% non-price effect (numbers of teens in thousands) 

Percent Cut in the # of Premature 
Reductions Teen Smokers Cumulative Cut Deaths AVioded 

in 2003 in 2003 1999-2003 1999-2003 

Alabama -43% -28 -52 -17 
Alaska -35% -4 -6 -3 

Arizona -34% -22 -41 -14 
Arkansas -40% -14 -26 -9 
California -37% -116 -215 -72 
Colorado -41% -24 -44 -15 

Connecticut -36% -14 -25 -8 
Delaware -42% -5 -9 -3 

DC -33% -1 -2 -1 
Florida -40% -83 -154 -51 

Georgia -45% -39 -73 -24 
Hawaii -31% -4 -7 -2 
Idaho -40% -7 -13 -4 

Illinois -37% -67 -125 -42 
Indiana -45% -48 -88 -29 

Iowa -39% -17 -31 -10 
Kansas -42% -16 -29 -10 

Kentucky -48% -30 -56 -19 
Louisiana -43% -33 -62 -21 

Maine -39% -9 -16 -5 
Maryland -38% -21 -39 -13 

Massachusetts -31% -23 -42 -14 
Michigan -32% -55 -103 -34 

Minnesota -35% -22 -41 -14 
Mississippi -43% -17 -32 -11 

Missouri -44% -32 -59 -20 
Montana -43% -4 -8 -3 

Nebraska -39% -11 -20 -7 
Nevada -37% -8 -14 -5 

New Hampshire -41% -6 -12 -4 
New Jersey -38% -36 -66 -22 
New Mexico -41% -11 -20 -7 

New York -34% -90 -168 -56 
North Carolina -46% -52 -96 -32 
North Dakota -36% -4 -7 -2 

Ohio -43% -96 -179 -60 
Oklahoma -42% -21 -39 -13 

Oregon -37% -17 -32 -11 
Pennsylvania -41% -82 -152 -51 
Rhode Island -35% -7 -12 -4 

South Camllna -46% -20 -37 -12 
South Dakota -40% -4 -8 -3 

Tennessee -44% -33 -62 -21 
Texas -39% -95 -176 -59 

Utah -39% -10 -19 -6 
vermont -37% -3 -6 -2 
Virginia -44% -40 -74 -25 

Washington -29% -19 -36 -12 
West Virginia -44% -12 -23 -8 

Wisconsin -37% -29 -54 -18 
Wyoming -43% -3 -6 -2 

u.S -39% -1464 -2720 -907 
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20.0% non·prlce effect (numbers of teens in thousands) 

Percent Cut in the # of Premature 
Reductions Teen Smokers Cumulative Cut Deaths Avioded 

in 2003 in 2003 1999·2003 1999·2003 

Alabama 49% ·32 -61 ·20 
Alaska 42% -5 -10 -3 

Arizona 41% -27 ·51 -17 
Arkansas 47% -16 -30 -10 
California 44% -138 -262 -87 
Colorado 48% -28 -52 ·17 

Connecticut 43% ·16 -31 ·10 
Delaware 48% -6 -10 -3 

DC 40% -1 ·3 -1 
Florida 47% ·97 -183 ·61 

Georgia -51% 45 ·85 ·28 
Hawaii -39% -5 -10 ·3 
Idaho 46% -8 ·16 ·5 
Illinois 44% -80 ·152 ·51 

Indiana ·51% -54 ·102 ·34 
Iowa 46% -20 ·38 ·13 

Kansas 48% -18 -34 -11 
Kentucky -54% -34 -64 -21 
Louisiana 49% -38 -72 ·24 

Maine 45% -10 -19 ·6 
Maryland 45% -25 47 -16 

Massachusetts -39% ·28 -54 -18 
Michigan 40% -68 -130 43 

Minnesota 42% -27 ·51 ·17 
Mississippi 49% -20 ·37 -12 

Missouri ·50% -36 ·69 -23 
Montana ·50% -5 ·10 -3 

Nebraska 46% -13 -24 -8 
Nevada 44% -9 ·17 -6 

New Hampshire 48% -7 -14 -5 
New Jersey ·45% ·42 -80 -27 
New Mexico -48% -12 ·23 -8 

New York 41% -110 -209 -70 
North Carolina -52% -59 -111 -37 

North Dakota -45% 4 -8 -3 
Ohio 49% -111 -209 -70 

Oklahoma 48% ·24 -46 -15 
Oregon 44% -20 -38 -13 

Pennsylvania 48% -95 -180 -60 
Rhode Island -42% -8 ·15 -5 

South Carolina -52% -22 43 -14 
South Dakota 47% ·5 -9 -3 

Tennessee -50% -38 -72 -24 
Texas 45% -112 -212 -71 

Utah -46% -12 -22 -7 
Vermont -440/0 -4 -7 -2 
Virginia -51% -46 -86 -29 

Washington -37% ·25 -47 -16 
West Virginia -50% ·14 -27 -9 

Wisconsin 44% -35 -66 -22 
Wyoming -50% 4 -7 -2 

U.S -46% -1717 -3256 -1085 
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A Comprehensive Approach to Reducing Youth Smoking 
STATE-BY-STATE ANALYSIS 

i 
Red,ucing youth smoking is the best way to reduce the overall incidence of smoking in the future; 
90 percent of adult daily smokers first begin smoking cigarettes as teenagers. 

The most reliable method for reducing teem smoking is to increase the price of cigarettes. 

• A large nmnber of rigorous economic studies have shown that teen smoking is responsive 
to changes in the.price ofcigsrettes. A consemsus view is th!1tthe number oftellll smokers 
declines by about 7 percent for a 10 percent increase in the real price of cigarettes. This 
relationship replesenta the average response to small changes around current prices, and 
our model allows1bis responsiveness to decline as prices rise slwply - since the smokers 
that remain at high prices have revealed that they are less responsive to price signals. 

Additional efforts beyond price changes can help to reduce youth smoking - such as eliminating 
veIiding machines, enforcing restrictions on sales to youths, eliminating advertising aimed at 
youths, and anti-smoking counter-advertising. ' 

• A number of experts in this area suggest that a conservative 8BS1DDption for the impact of 
comprehensive sales and marketing restrictions is a 10-20010 reduction in youth smoking. 
Based on their opinion and the existing literature, we use 15% for our estimates. 

The Administration's Budget proposal calls for a significant increase in the real price of cigarettes 
over the next five years. 

• As we have reported previously, that price ili.crease - coupled with comprehensive sales 
and advertising restrictions - will lead to about a 42 percent reduction in underage teen 
smoking in five yem. 

Stat&-by~State Estimates 

The attached Tables provide updated and more detailed estimates of these effects in each and· every 
state. These figures illustrate that a combination of price increases and access/marketing 
resi:rictionS will have a major impact on youth smoking in every state and region of the country. 

• The percentage reductions in nnderage teen smoking and resulting premature deaths range 
from 33-36% in states like Washington, Massachusetts, and Michigan, to 47-51 % in states 
like Wyoming, South Carolina, and Kentucky. 

\ 

• While the steps taken in each state will be the same, the percentage reductions that result 
differ across states because each is starting with different cigarette price levels. 
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In 2003 alone, the number of young people kept from smoking would be: about 1.6 million 
teens for the country as a whole. Individual states will see rednctions ranging from a few 
thousand in the smaller otates up to about 132,000 in California. 

Over lhe next five years, we now estimote that the cumulative number of teens kept from 
smoking would be around 3 million. (These estimates reflect new data and thus are larger 
than lhe ones reported previously.) Typical results are in states like Oklahoma, Mississippi, 
and Maryland, which will see cumulative reductions of about 29,000-47,000 underage teen 
smokers. . 

The direct result of these policies over lhe next five years is that about 1 million of today's 
young people will be spared from premature deaths resulting from smoking-related 
diseases. States like Idaho, Maine, and Delaware - where lhe number of such deaths 
prevented will be around 3-6 thousand - are typical of the lower range of estimates. 
States like New Jersey, North Carolina, and Wisconsin -where the number of such deaths 
prevented will be around 21-35 thousand - are reflective of the higher range of estimates. 

These estimates are based on daily smoking rates. Because underage teen smoking on less 
than a daily basis frequently leads to daily smoking as an adult - and the !lUbsequent risk 
of death and disease - these figures understate how many premature deaths will be 
prevented. Moreover, these policies will continue to discourage teen smoking after 2003, 
and even more young people in each state will go on to lead longer, healthier lives as a 
result. 

While these figures are estimates, the President has called for youth smoking penalties on 
tobacco companies and the industry as a Whole to help en!IUIe we meet oUI youth targets. 

141003 
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REMARKS: 

We decided it would be easier NOT to do a conf. call today, but instead just have people 
contact me by COB today iftheybave major problems with the attached draft of 
Larry Summers' speech. I realize talldng about smoking as an economic problem can come off 
as callous, but that's the basic tasking as I understand it. We'll probably have a conf. call on 
Monday to go over technical details with CDC and HHS about how we got some of the 
numbers, but are just looking now for reactions to the basic structure. We should also be sending 
around a draft of the accompanying report which Larry S. will issue in conjunction, which goes 
into more of the details. 
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Outline - LS Tobacco Speech 

INTRODUCTION 

- Pleasure to be here at GW School of Public Health 

- The rapid growth of SPH such as this one heralds the fact that the U.S. enters the 21st century 
with a medical system that is the envy of the rest ofthe world 

- The past 20 years have seen dramatic improvements in the health of Americans along a wide 
variety of dimensions. Life expectancy for both men and women is up 5 years since the mid
I 960s. Infant mortality has seen even more dramatic improvements, having fallen by nearly 
three-fourths since 1960 and by two-thirds since 1970. 

- Yet, we enter the 21 st century with a large blemish on our public health record as a nation: the 
enormous prevalence of smoking in America 

- Smoking is by far the largest preventable cause of premature death in the U.S. 

- More than 430,000 deaths per year are attributed to tobacco use (latest figures are 1990-
1994) [The overall leading cause of death is heart disease at 500,000 non-smoking 
related deaths per year.] 
- Tobacco use results in more deaths each year in the US than AIDS; alcohol, cocaine, 
heroin, homicide, suicide, motor vehicle crashes, and fires combined; 
- Smoking-related lung cancer alone results in 123,000 deaths annually in the US. 

That smoking represents a major public health problem is well known and well documented. 
You may be wondering why the Treasury Deputy Secretary - who has a doctorate in 

c1i.,I~ _ economics, not an M.D. - is here to talk about this issue. The reason is that I want to try to 
_ a.l.l;~..... recast the debate and focus on smoking as an economic pro~lem - one that imposes costs on 

+< IA't 1Il'-' r society and reduces our economic well being. , 
~ \<AWl 

lv~ Wllyl ~ - with our economy sound and budget deficits which so occupied our attention becoming 
l~kAHd IlTfOU,1IA a thing of the past, we can turn our focus to confront other problems. 

PERILS OF THE STATUS QUO 

- I want to start making the case for action now by focussing on the problems that will continue 
to plague us ifwe do nothing. 

If we don't act now, diseases caused by smoking will continue touse up scarce medical 
resources at a high rate. 

I 

I4J 002 
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- As the Surgeon General has recently testified, we spend around $50 billion per year treating 
smoking related illness. At least fuat was the estimate in 1993 - as an economist I always like 
to put things in current dollars, so this would be nearly $60 billion now. Either way, this is about 
7% of national medical expenditures [double-check]. 

- Aggregate figures can sometimes be hard to grasp, so maybe it will underscore the importance 
of strong action now if I try to quantify the future medical costs of a young person taking up 
smoking today. 

- If you are male, studies show your smoking may cost as much as $12,700 in excess medical 
costs over the course of your life. If you smoke more than a pack a day, your lifetime in excess 
medical costs will add up to about $19,000. 

- If you are female, the cost is even higher. Your smoking may cost as much as $ I 4,800 over 
your lifetime in excess medical costs. If you smoke more than a pack a day, your excess medical 
costs may be as high as $25,800 over your lifetime. 

- To put these costs in perspective, compare them to your tuition bill. A 15-unit semester here at 
GW currently costs $9,375, and the tuition for the Master's will cost up to $22,500. 

r And keep in mind that these costs of smoking have been discounted; they represent even larger 
expenditures many years in the future, when the effects of smoking take their toll. And they are 
also net figures - that is, they take into account the fact that if people don't smoke they wilI live 
longer and use some additional medical services in the process. 

/" 

- In this world of strong pressure to control medical costs, these are precious resources that could 
be devoted to combating other illnesses that are not under our control 

If we don't act now, smoking during pregnancy will continue to impose significant costs on 
tile heaItIl care systems and on babies' development. 

- Smoking while pregnant 

- increases the severity of complications during pregnancy and delivery, so that a smoker 
who develops complications not only costs more than an average pregnancy, she also 
costs about $8,000 more on average than a non-smoker who develops complications. 

- doubles the risk of having a low-birth weight baby, as many as half of which are 
admitted to the neo-natal intensive care unit - at a cost of thousands per day. 

- raises the risk of all the developmental and medical difficulties that come with being a 
low-birth weight baby - not only more likely to be sick, but also more likely to repeat a 
grade and 50% more likely to wind up in special education classes. 

2 
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- These aspects of smoking during pregnancy impose costs estimated at $3-4 billion per year. 
These are in addition to the medical costs of smoking-related like lung cancer and heart disease I 
cited above. 

- Even so, these fignres do not include the costs of 

- fetal deaths - smoking is estimated to cause 2,500 deaths each year (I'll talk more 
about how to think about this cost a bit later); and 

- post-adolescent problems - children who repeat a grade are more likely to drop out of 
school, and have lower earnings, commit more crimes, and require more social services 
than high school graduates or those who go on to college. " 

If we don't act now, the problems of second hand smoke will continue. 

-- Issue of second hand smoke is controversial, so I will touch on a few of the findings but not 
ioclude these effects when I total up the costs of smoking. 

-- Among adults, second hand smoke has been estimated to cause about 3,000 cases oflung 
cancer and 32-35 thousand deaths due to heart disease annually. 

-- For our children, exposure to second hand smoke may cause about 15,000 hospitalizations 
with respiratory illnesses, exacerbate asthma io 200,000 to 1 million kids, and increase the 
number of new asthma cases. 

-- Over seventy percent of adult exposure to second hand smoke is'vu{~ide the home. Studies 
have shown that workplace smoking bans io combioation with comprehensive stop-smoking 
programs can help more people quit smoking and decrease the average number of cigarettes 
smoked daily. 

If we don't act now, smoking will continue to "impose a number of standard "external" costs 
on society. 

- Economists tend to focus on costs people impose on others - so-called externalities. In the 
case of smoking there are a few. Smokers with group life insurance are being subsidized by 
lower-risk non-smokers to the tune of about $4 billion per year. Some have even estimated large 
costs for c1eauing and repainting homes and offices due to smoking, though questions remain 
about the reliability of the estimates. More cOlisensus exists around the costs of fires caused by 
smoking, which do over $500 million worth of damage every year. And that fignre does not 
ioc1ude the cost of roughly 2,000 lives that are lost every year in these fires. 

If we don't act now, smoking will continue to reduce the productive capacity of our 
economy. 
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- This happens in a number of ways. 

- cost of missed workdays. Smokers are absent around 50% more often than non
smokers, the cost of which has been estimated at anywhere at $500 million a year or 
more. [drop blc so small?] 

- real productivity reduction from being a smoker - one recent studies found that -
controlling for other factors - smoking lowers wages by 4-8%. Some of this may· 
represent employers passing through their extra medical costs (which we've counted 
already), but even excluding these the effect on wages would be about $50-$125 billion 
per year, according to this estimate. 

- now there will continue to be controversy among economists [Truman still searching for 
one-handed economist?] about whether this represents a true effect of smoking or is just 
capturing things about people who smoke that affect their wages and are hard to measure. 
I won't step into that debate except to say that their are findings - from studies of army 
recruits, etc. - that smoking reduces the capacity for physical labor even among the 
relatively young. So findings of productivity and wage effects should not be dismissed 
completely even if they may not be as large as some estimates. 

- less debatable is the cost to society of the productive capacity we lose because smokers 
die earlier and also retire earlier. Based on previous work in this area, this effect can be 
estimated at nearly $2.50 per pack or about $60 billion per year. 

If we don't act now, 3,000 teens a day will continy.e to take np smoking - a "decision" 
which (among many other things) it's fair to liescribe as irrational. 

- If adults decide to smoke that's one thing, but 90% of adult smokers started when they were 
teens and it's far from clear that they were carefully weighing the costs and benefits at the time. 

- Are a number of reasons to think teens make poor choices - as reflected in public policy 
decisions to bar teens from doing any number of things, including drinking, voting, or buying 
cigarettes and other tobacco prodUCts. 

- In particular, it's not clear that teens realize how hard it will be to quit smoking when they start. 

- According to one reputable survey, nearly half ofteen daily smokers think they won't 
be smoking five years later, but only about 20% manage to quit. Only 15% of light teen 
smokers [< l/day] thought they would still be smoking 5 years later, but 45% were in fact 
still smoking - most at higher levels of intensity. 

-Nearly a third of 12th graders and half of 8th graders see no great risk ofharm in 
smoking a pack or more of cigarettes per day. . 
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I 
- It doesn't take them long to find out, but by then it's usually too late. 

- It has also been reported [get source 1 that half of teens try to quit and fail - a finding 
confirmed by tobacco comp internal studies - and that by age 18, two-thirds already 
regretted starting. 

- AI; we know, adolescence is a period of experimentatioIl; and teens experiment with a lot of 
things, but tobacco is one that can really stick with them. Teens experiment with how they dress, 
too, but can move on. Can you imagine what this room would look like.if we were all stuck with 
the clothing choices we made in high school? 

- Adults certainly seem to regret their "decisions" to smoke. About two-thirds say they want to 
quit smoking, and nearly half try to quit every year, but only about 2.5% succeed. Spend 
upwards of $500 million a year on over-the-counter nicotine substitutes - even though these 
apparently have all the appeal of dieting on rice cal(es, so demand for them reflects only the most 
motivated. 

- Because of these considerations - and especially because we are taJking about the actions of 
t~ens - we feel justified in taking into account costs smokers impose upon themselves and their 
family, not just the ones they impose on strangers, when we consider the total costs of smoking 
and what we should do to reduce them. 

- The clear medical evidence on smoking's addictiveness is also why we fumly believe that an 
attack on smoking will not lead put us on a slippery slope to frivolous measures like taxing sugar 
or caffeine or other habits that are merely unhealthy or risky, as some critics charge [or some 
point like this to combat critics 1 / 

- One very striking piece of evidence on this is that about 50% of smokers who have lost 
a lung because of cancer or have undergone major cardiovascular surgery maintain 
abstinence for more than a few weeks. 

If we don't act now, about a third of smokers will die prematurely - which represents a 
tremendous loss to our nation in many senses, including economic. [need to fix language 
since death rate won't change, just number at risk] 

- What I have in mind is estimating the value of these lost years of life in the way that 
economists do. This is of course difficult, for at least two reasons. 

- First, it is very difficult to know how to value a foregone year of life. 

- Economists have tried to estimate this by examining the value of life implicit in 
decisions people make - trying to capture the value people place on their oWn lives. 
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- It seems fitting that I'm talking about this at a school named for the father of our country 
since the practice dates back to 1776 - when Adam Smith observed that risky jobs 
would command a higher wage as compensation. 

- Though it can be difficult to separate out the objective risks of a job from the 
preferences of workers, the findings in the literature tend to support a figure in the range 
of $3 million or even more as the value of life. I'll even be a bit conservative and use 
$2.5 million since it reflects the figure used in one of the more influential analyses of 
smoking's costs, 

- Second, the fact that individuals are leading shorter lives has a cost savings to the rest of the 
economy which we have to admit. Smokers are likely to collect less in Social Security benefits 
- though they also contribute somewhat less to its financing as well- and may be less likely to 
end up in a nursing home. Also, as I noted earlier, if smoking were eradicated and people lived 
longer, additional medical costs over the course of their longer life would offset somewhat the 
$60 billion in savings from smoking-related medical costs noted earlier. 

- But even accounting for these offsetting features, at a reasonable value of a life-year there are 
large net costs from earlier death .... 

- Each cigarette takes about 7 minutes off your life. Using a value oflife of about $2.5 
million, the 24 billion packs smoked in the U.S. each year are costing us about $200 
billion per year in shortened lives. [over $8 per pack] 

- critics of this approach may charge paternalism, but doesn't it seem appropriate to take 
into acc~unt effect on kids later lives? 

- Plus another $10 billion for cost offetal deaths and death!; in fires. 

- Even taking an estimate of pension and medical costs at the larger end, net costs still 
amount to about $150 billion per year. [value of life calc includes the $60 billion in lost 
productivity due to early death and retirement] 

Ii!J 007 

- Putting these three factors together, medical costs, non-medical costs, and the value of Ali' ''0' ( 

foregone years of life, we find a net cost to the U.S. economy of smoking of at least $230 billion ~ 
per year - or more ifwe include some of the effects on wages that have been found [put in 
perspective relative to lost output from a recession or something] 

_. Of course, even if smoking were eradicated tomorrow, the effects of past smoking would linger 
on. So these savings represent the eventual boost to the economy that could be achieved. 

If we don't act now, we win leave in place an incomplete set of policies. 
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- The federal taX on cigarettes has barely kept pace with inflation in the last three decades, 
while federal and state taxes combined are at the same level now as when the first 
surgeon general's report on smoking was released in 1964 - and this is only because of 
the historic increase in the federal tax oflast summer. 

- In the absence of fe4eral actions, .some states will continue to take their own measures 
to reduce smoking, but they will not have the impact of an integrated federal plan of 
attack, and among other things a patchwork approach is unlikely to provide much 
protection for tobacco farmers and their communities. Advertising and marketing 
restrictions that are done in a coordinated national way are also sure to be more effective 
than the actions of an isolated set of states. [add other advantages of national approach 
over state-by-state approach] 

- The Clinton administration has taken real steps towards strengthening FDA regulatory 
authority, and the courts have recently affirmed its authority to implement federal youth 
access restrictions. FDA has already conducted 10,000 checks on retailers in 10 states, 
and we have requested funding to expand the program nationally, but there are so many 
places to buy cigarettes that there is only so much we can accomplish by addressing 
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supply. And even if issue of whether FDA can regUlate tobacco advertising can make it] ? i. ~. 
out of court, policy to date would still resemble one-legged stooL ... ~~ 

WHAT WE MUST DO 

- I've talked so far about the costs of not acting, but now I need to discuss what we should do. 

- What is needed is a comprehensive attack on smoking, and particularly on the rising number of 
youths smoking in the U.S. 

- A.s the President has said, such a comprehensive approach would have several important 
features: 

- Substantial real price increases - the best way to combat smoking, particularly among 
youth - for every 10% rise in price, 7% fewer youths will smoke 

- Real restrictions on access of youth to tobacco products and marketing to youth by 
tobacco companies 

- The bad news is that we have a lot of catching up to do; studies have shown that 
almost as many six yearolds can recognize Joe Camel (91%) as Mickey Mouse 
(96%). 

- At the same time, there are some inspiring success stories out there. Studies 
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found a 69 percent decline in daily use by seventh and eighth graders in 
Woodridge, Illinois following legislation and enforcement of restrictions on 
cigarette sales to minors, and a 44 percent decline in junior high school students' 
smoking in Leominster, Massachusetts as a result of strictly enforced sales 
restrictions. 

- In our own estimates, we have used the conservative assumption recommended 
by experts - that comprehensive set of sales and marketing restrictions will 
reduce youth smoking by about 15%. 

- Strong youth lookback penalties that provide insurance that we will meet ambitious 
youth smoking targets. These penalties should apply to both the industry as a whole and 
to individual companies, providing both price and non-price insurance. 

- Full authority for the Food and Drug Administration to regulate tobacco products. 

- Progress toward other public health goals, including biomedical and cancer research, a 
reduction of second hand smoke, promotion of smoking cessation programs, and other 
urgent priorities. 

- Protection for tobacco farmers and their communities. 

- This type of comprehensive approach will have real and tangible benefits for the health of the 
U.S. population 

- Recently released data from the Treasury department shows that the increases in the price of 
tobacco products arising from the President's budget proposal would: 

- lower youth smoking by 42% by 2003 
- reduce the number of youths smoking each year by as many as 1.9 million by 2003 
- reduce the cumulative number of youths who smoke between now and 2003 by 3 
million 
- avoid roughly 1 million premature deaths as a result 
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Tktl i~ - By lowering the number of people who start smoking by over 40%, the President's proposal V 
wk:1"" t.. could ultimately save the U.S. economy about $100 billion per year. [put in perspective'relative 

I ... , to other goverrunent policies] 
~WlJiI2.t- . 

[add more on what the world will be like once we take these actions - show separate effects of 
price increase and advtlmarketing restrictions, expand discussion oflookback penalties and their 
economic rationale] 
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CONCLUSION 

- As we move into the 21st century, the U.S. economy and its medical system is the envy of the 
rest of the world 

- We are making enormous strides to solve once seemingly unsolvable medical problems, while 
at the same time effectively restraining the underlying growth in medical care costs which once 
threatened the stability of the system 

- But we can no longer turn a blind eye to the one place where the answer is so simple: reducing 
smoking. Other solutions are no solution at all. For example, future advances in treatments may 
reduce the effect of sinoking on length of life, but likely at the expense of higher medical costs. 

- By passing the President's budget plan as part of comprehensive tobacco legislation, Congress 
can save about 3 million children from taking up smoking by 2003, and save the U.S. economy 
$ ... 

- The time to act is now. 
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Thank you. It's a pleasure to be here at George Washington School of Public Health to discuss an 
issue of such tremendous importance to the health of our nation and of our economy, 

We meet at an auspicious time, a time when the economic enemies of our past seem far from 
view. Inflation and unemployment are at their lowest in a generation. And the budget deficit -
the burden that so long weighed us down -- has been lifted. There could not be a better time to 
adjust our sights, and look to the future. Our economic good health provides us with a golden 
opportunity to invest in a stronger, richer America to bequeath to our children. But a large part of 
that effort will be for nought if we do not banish the threat that has not been conquered: the 
threat of a life cut short by cigarettes. 

We have long known the dangers -- and we have long taken insufficient actions to combat them. 
Smoking is still by far the largest preventable cause of premature death in the U.S. It is still 
directly responsible for 430,000 deaths per year -- more than all of the deaths associated with 
AIDS, alcohol, cocaine, heroin, homicide, suicide, auto accidents and fires combined. And it is 
still a fatal habit that every day 3,000 American children take up -- 1,000 of whom will die 
prematurely as a direct result. 

None of you will need reminding of these better known consequences of smoking -- still less by 
a Deputy Secretary of the Treasury with a doctorate in economics. What has gone under
discussed is the heavy economic cost that smoking inflicts. It is this economic burden that I 
would like to focus on today, with particular reference to a new Treasury study into these costs 
that was released this morning (*) I shall then explain why comprehensive tobacco legislation 
along the lines the President has called for provides the only sure way to combat smoking once 
and for all; and the very real human and economic benefits that would come from putting such 
legislation in place. 

I. Tobacco: The Price We Pay for Inaction 

Policy makers -- no less than scientists -- are perhaps at their most persuasive when they focus on 
the counterfactual. In calculating the overall economic cost of smoking the Treasury study had to 
consider the full range of costs associated with smoking -- costs that we would continue to pay if 
we failed to take comprehensive action. 

1. The waste of scarce medical resources 



The Surgeon General recently testified that smoking related illnesses cost our nation more than 
$50 billion in 1993. Adjusted for inflation, the figure today would be closer to $60 billion -- or 7 
percent of the nation's total spending on health (*) -- with more than 40 percent of those costs 
being met with public funds. Taking the analysis to the level of individuals, a young woman 
who starts smoking today can expect to face an extra $14,800 in additional lifetime medical costs 
as a result of that decision. And if she smokes more than a pack a day, her additional lifetime 
costs could be well over $25,000. The tuition costs for a Master's Degree here at GW almost 
sound cheap in comparison -- a "mere" $22,500. 

2. The extra costs when smokers' give birth 

Smoking while pregnant costs an estimated $3-4 billion per year in additional medical costs, due 
to the increased severity of complications during pregnancy and delivery and the higher risk of 
havirig a low-birth weight baby. What is more, low-birth weight children have a much higher 
probability of skipping grades and thus a higher chance of dropping out of school -- meaning 
lower earnings, a greater likelihood of committing crimes, and a much higher chance of needing 
social services than high school graduates or those who go on to college. Our study does not 
attempt to take account of these long-term costs, but have not doubt that the costs are real. (I 
presume not included in the study?) 

3. The costs of smoking-related externalities 

Consider: smokers with group life insurance are being subsidized by lower-risk non-smokers to 
the tune of about $4 billion per year, and fires caused by smokers cost this country some 2,000 
lives, and more than $500 million worth of damage each year. The costs of second-hand smoking 
are more a matter for dispute. But for children alone this may result in about 15,000 
hospitalizations with respiratory illnesses, exacerbate asthma in 200,000 to I million kids, and 
increase the number of new asthma cases. 

4. The cost in reduced productive capacity of our economy 

Smokers tend to die younger and retire sooner. That carries a price to our economy in lost output 
and lost wages that careful analysis suggests could be as high as $60 billion a year. And this does 
not. take account of the more hidden drain on the economy associated with smoking: not least, the 
fact that smokers are off work 50 percent more often than their non-smoking colleagues. (Some 
studies have suggcsted that, other things equal, the lower productivity associated with smoking 
translates into 4 to 8 percent lower earnings for smokers. Our study excludes these more 
speCUlative estimates, but it is worth noting that including it might add another $50- $125 billion 

. to the economic cost of smoking.) 

6. The cost in shortened lives 

No dollar total will ever do justice to the price of a Jife cut short. But here of all places you know 
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that cannot be the end of the discussion. Policy is about competing priorities. If economists and 
others did not try to capture the cost of a lost life, al\ too often that cost might go overlooked. 
The figure usual\y arrived at for the value of a human life is in the region of $3 mil\ion -
sometimes more. Ol)r own Treasury estimates are based on the more conservative estimate of 
$2.5 mil\ion. With each cigarette smoked stripping another 7 minutes from the average smoker's 
life, that would suggest that the 24 billion packs of cigarettes smoked in the this country ever 
year are costing us about $200 bil\ion per year in shortened lives -- the equivalent of $8 dol\ars 
for every pack. 

Add to this last figure the $10 bil\ion cost offetal deaths and fire victims, and even on 
conservative estimates of the Social Security and related consequences of smokers dying young, 
we calculate a net cost of smoking in lost human life of some $150 billion per year. 
(***SOCIAL SECURITY ISSUE ***) 

7. Counting the cost 

Putting together the three largest and most easily measured consequences of smoking I have 
mentioned u medical costs, non-medical costs and the value of foregone years of life u yields a 
net cost of smoking to the United States economy of upwards of$230 bil\ion per year -- more if 
we include some of the wage effects I mentioned earlier. (HOW WAS THIS FIGURE 
REACHED?) Experts will dispute the precise numbers. But few would dispute the magnitude. 
This is not a price that a civilized nation should pennit itself to pay. 

II. Today's Urgent Priority: a Comprehensive Attack on Smoking 

The costs of inaction make the case for action. The question is what kind of action. Experience 
yields two major conclusions. 

The first is that the single most effective way to reduce smoking is to stop it when it starts: in 
adolescence. Nine out of ten smokers start when they are in their teens. And the record shows 
that once they start smoking, they are unlikely to stop. 

Each day, 3000 young people start smoking. Fully one third of them wil\ have their lives cut 
short by it, because it causes an addiction that is very hard to shake later on. Nearly half of teen 
daily smokers think they will not be smoking five years later. Yet only one fifth actual\y manage 
to quit. One half of teen smokers try to quit and fail; and by age 18, two-thirds have already 
regretted starting. The regret is understandable: nearly half of adult smokers try to quit every 
year, but only about 2.5 percent succeed. 

The second lesson guiding our approach is that preventing youth smoking demands a 
comprehensive approach, an approach that makes tobacco companies part of the solution. The 
fact is that the piecemeal approaches of past years have not worked. Youth smoking has 
continued to grow through the 1990s and shows no sign of declining. What is required is a 

3 



, , 

coordinated, comprehensive approach based around the five core components that the President 
outlined last fall. 

1. A combination of annual payments and penalties on the tobacco industry designed to achieve 
targeted reductions in teen smoking by raising the price of a pack of cigarettes by up to $1.50 
over 10 years. 

A significant price increases is integral to any comprehensive plan to reduce youth smoking 
because, quite simply, the best way to combat youth smoking is to raise the price. Young people 
are much more price sensitive than adult smokers, both because they have fewer financial 
resources, and because they are not (yet) as addicted. Consensus estimates suggest that every 10 
percent increase in the price of a pack of cigarettes leads to 700,000 fewer teenagers becoming 
smokers -- and more than 200,000 premature deaths avoided. Yet for all that, the federal tax on 
cigarettes has barely kept pace with inflation in the last three decades. Federal and state taxes 
combined are at the same level now as when the first surgeon general's report on smoking was 
released in 1964 -- and that only because of the historic increase in the federal tax enacted in last 
summer's budget agreement. 

2. Full authority for the Food and Drug Administration to regulate tobacco products. 

This is essential because the FDA needs a comprehensive set of tools to craft appropriate 
restrictions on access to and the advertising of tobacco products and to respond to changing 
circumstances in supporting parents' efforts to protect would-be teen smokers. The 
Administration has worked to give the FDA the authority it needs to act effectively against teen 
smoking, but its use of that authority has been hampered by a number of recent court actions. If 
we are to win the battle against youth smoking we must lift this cloud of uncertainty and reaffirm 
the FDA's rightful position in the front line. 

3. Real changes in the way the tobacco industry does business. including an end to marketing 
and promotion to children. 

Real restrictions on youth access and marketing will likewise be integral to a successful solution. 
The 1994 Surgeon General's Report concluded that cigarette advertising significantly increased 
young people's risk of smoking by changing their perception of the extent, image, and function 
of smoking in our society. Consider: for years now the dangers of smoking have been known and 
widely publicized, yet nine out of ten six year olds recognize Joe Camel as instantly as they do 
Mickey Mouse. That matters, because teens are much more likely than adults to buy the three 
most heavily advertised brands of cigarettes. As the Surgeon General stated recently, to have an 
impact on teen smoking "we need to level the playing field". We need to let the efforts of 
parents, schools and role models take hold without the "pervasive backdrop of pro-tobacco 
imagery and promotional messages." 

4. Progress toward-other public health goals. including biomedical and cancer research. a 
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reduction of second hand smoke, promotion of smoking cessation programs, and strengthening 
of international efforts to control tobacco. (*) 

We need to marshal the combined resources and expertise at the national, state and community 
level to expand our knowledge of the causes and effects of smoking and use what we already 
know to better effect. Across the country, experiments in second hand smoke reduction and 
smoking cessation programs have been yielding important lessons on what works and what 
doesn't. But we need to find out more. And we need to make sure that those lessons are being 
applied nationally and globally. As many of you may know, on current trends by 2025 tobacco 
will be the leading global cause of death and preventable illness -- with an estimated 70 percent 
of those deaths occurring in developing countries. A problem of this scale demands a global 
approach -- of the kind that was launched to eradicate smallpox and polio. 

5. Protection for tobacco farmers and their communities 

Finally, a comprehensive approach to reducing youth smoking can and must take account of the 
legitimate concerns of the 124,000 farmers who are involved in tobacco production and the 
families who depend on them. A commitment to compensating these communities for a new 
nationwide approach to tobacco is integral to our search for a comprehensive solution. 

We believe that all five of these components are critical to a solution because they are all 
mutually reinforcing: the effectiveness of anyone is substantially increased by the presence of 
the others. Studies in Massachusetts and California suggest that while increasing the price of 
cigarettes is one of the most cost-effective short-term strategies for cutting tobacco consumption, 
the capacity to sustain that reduction is greatly enhanced when the price rise comes with a 
comprehensive anti-smoking campaign. 

Equally, the more we are able to coordinate our efforts across state and county lines, the more 
effective such an approach will be. In the absence of federal actions, some states will continue to 
take their own measures to reduce smoking, but they will not have the impact of an integrated 
federal plan of attack, and among other things a patchwork approach is unlikely to provide much 
protection for tobacco farmers and their communities. 

III. The Prize: Potential Human and Economic Benefits of a Comprehensive Approach 

The Chinese language, we are always told, sees an opportunity in every crisis. So must we. The 
flip-side of the enormous economic cost of smoking is an opportunity to generate equally large 
benefits for our society and our economy by reducing it. 

Our estimates suggest that a comprehensive approach to combating smoking -- combining the 
price increase anticipated in the President's budget and tighter restrictions on youth access and 
marketing -- would lead to dramatic reductions in youth smoking with substantial positive 
knock-ons for our economy. Together these would reduce teenage smoking by 40 percent. They 
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would: 
• reduce the number of youths smoking each year by as many as 1.9 million by 2003; 

• reduce the cumulative number of youths who smoke between now and 2003 by 3 million; 

• and, as a result, prevent roughly I million premature deaths. 

Lowering the number of people who start smoking by more than 40 percent could ultimately 
save the United States economy between $20-30 billion per year (**): as much as our 
government spent last year on natural resources and the environment, or community and regional 
development, or agriculture, or all of our justice programs and policies. (BETTER 
COMP ARlSONS??? -- number of policemen? doctors? ) 

While our main purpose is furthering the public health, we should not forget (**should we 
forget? **) that comprehensive legislation would give rise to substantial additional public 
resources at a time when as a nation we facing critical needs -- both in the health care sector and 
other vital areas. Rarely have we faced such a ripe opportunity to invest so productively in our 
future as we do today in this chance to combat comprehensively the threat of tobacco. 

IV. An Historic Opportunity 

The mix of historic achievement -- and opportunity -- that I described earlier with regard to the 
American economy is nowhere more apparent than in our health sector. Here at GW and around 
the country, we are making enormous strides to solve once seemingly unsolvable medical 
problems, and we are doing this while effectively restraining the underlying growth in medical 
care costs which once threatened the stability of the system. But here of all places we can no 
longer tum a blind eye to the one area where the solution is so straightforward -- reducing 
smoking. 

(As Vice President Gore noted earlier this week: nearly as many Americans die each day of 
tobacco-related illnesses as were lost with the sinking of the Titanic.) Every day that we do not 
take action means that another 3,000 young people will become regular smokers. Just in the time 
that I have been speaking to you, 20(*) children have started smoking, and 7 of them will die 
prematurely as a result. We cannot afford to delay one child longer. 

. By passing comprehensive legislation that meets the targets laid out in our budget, in five years' 
time around 40 percent fewer American children will be smokers; in 10 years time, the number 
will have been halved. And $60 billion that our economy would have lost with those lives can 
instead be used to add to their lives and to the lives of other Americans. The stakes are high. The 
right path is clear. 
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Attached please find a draft of the talking points and results on youth smoking reductions from 
our budget proposal. Please contact me directly with comments at 622-0563. 
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DRAFT 

Reducing Youth Smoking 

Over 3 million teenagers smoke cigarettes on a daily basis in the United States. An additional 2 
million smoke on a casual basis and are at risk of becoming chronic daily users. 

• The most recent data show that 22 percent of high school seniors were daily smokers; 34 
percent smoked on a more casual basis. In addition, youth smoking has been on an 
upward trend. 

Reducing youth smoking is the best way to reduce the overall incidence of smoking in the furore; 
90 percent of adult daily smokers first begin smoking cigarettes as teenagers. 

The most reliable method for reducing teen smoking is to increase the price of cigarettes. 

• A large number of rigorous economic studies have shown that teen smoking is responsive 
to changes in the price of cigarcttes. A consensus vi~ is that the number of teen 
smokers declines by about 7 percent for a 10 percent increase in the real price of 
cigarettes. 

iaJ 003 

Additional efforts beyond price changes can help to reduce youth smoking -- such as eliminating "~ •• _ 
vending machines. enforcing restrictions on sales to youths, eliminating advertising aimed at 
youths, and anti-smoking counter-advertising. 

• Several studies have shown that fully-enforced sales restrictions have successfully led to 
reductions in youth smoking, particularly for younger teens. 

A 1991 study in the Journal of the American Medical Association reponed a 69 
percent decline in daily use by seventh and eighth graders in Woodridge. Illinois 
following legislation and· enforcement of restrictions on cigarette sales to minors. 

A 1992 study in Tobacco Control reported a 44 percent decline in junior high 
school students' smoking in Leominster. Massachussetts as a result of strictly 
enforced sales restrictions. 

-"' 
Hence. a coordinated effort of moderate price increases and fully-enforccd access and advertising 
restrictions would be more likely to produce a significant and sustained decline in youth smoking 
than either policy by itself. 

• The Administration's Budget proposal calls for an increase in the real price of cigarettes 
of $1.1 0 per pack. Coupled with the sales and advertising restrictions, that price increase 
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would lead to a 40 to 50 percent reduction in teen smoking, keeping 1.4 to 1.9 million 
teens from smoking in the year 2003. 1 

• By 2003, the cumulative number of teens kept from smoking would be in the range of 
about 2.4 to 3.3 million teens. 

• The direct result of these policies over the next five years is that as many as 1.1 million of 
today's young people will be spared from premature deaths resulting from smoking
related diseases .. 

'This range _ccoun" for both price and non-price effects. The non-price effects lead to a reduction of 1 0 
to 30 percent in youth smoking. with the response to price increases applied to the resulting lower number of users. 

I4i 004 
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Projected Teen Smoking Reductions by Year - President's Budget Proposals 

Baseline Number Decline in Teen Decline in Teen 
Year Real Price of Teen Smokers Smoking Smoking 

Increase (percent) , (number) 

1999 $0,62 3.59 million -28 %to -44% -1.0 to -1.6 million 

2000 $0.80 3.50 million -32 % to -47 % -L1 to -1.7 million 

2001 $0.90 3.54 million '-35 % to -49 % -1.2 to -\.7 million 

2002 $1.00 3.55 million -37 % to -51 % -L3 to -1.8 million 

2003 $1.10 3.63 million -39 %to -53 % -1.4 to -1.9 n1illion 

Note: The declines in teen smoking shown include the effects of non-price a5pects such a5 fuly-enforced retail sale 
restrictions, marketing and advertising restrictions. and counter-advertising. 

141005 
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Dally Teenage Smokers •• Baseline and Policy Paths 
Millions of teenagers 
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Q & A's on Youth Smoking Effects 

Q: Your estimates suggest an enormous impact of the budget proposal on reducing 
youth smoking. Given the unpredictability of adolescent behaviors such as this, arc 
these reasonable? 

A: Our estimates are indeed reasonable, and reflect two considerations. First, youth smoking 
has been repeatedly demonstrated to be very sensitive to price. The consensus from the 
academic literature is that there is a 7 percent reduction in teen smoking for every 10 
percent increase in the price. 111US, the sizable price increases contemplated by the 
President's budget proposal can by themselves have enormous effects on teen smoking. 
The best thing that we can do to combat youth smoking in America is to raise the price of 
cigarettes, plain and simple. 

Second, these price increases are taking place in the context of substantial non-price 
actions to reduce youth smoking. The President's principles on tobacco legislation call 
for I?ublic education. counter advertising, and expanded efforts to restrict access and limit 
appeal. We support comprehensive legislation that includes sales and marketin~ 
restrIctIOns whIch add to the effects of ci arette ·ce increases. In our analysis, we 
estimate roach coul e tee nokm and 
addition 

Q: You refer to SUbstantial price increases, yet your budget caUs for lump sum industry 
payments. How wiu these payments reduce youth smoking? 

A: Our budget calls for payments from the tobacco industry of $65.5 billion over five years. 
We expect that these increased payments will be reflected in the price of cigarettes, 
lowering yo 11th smoking dramatically. 

Q: What do you assume the resulting increase in prices will be? 

A: The increase in prices from these payments will reflect a number of factors, such as the 
precise extent to which the tobacco companies are able to pass along these payments in 
the form of higher prices. Our assumption for this analytical exercise is that our proposal 
will lead to a real increase in the price of cigarettes of $1.10 per pack by 2003. This 
estimate is calculated simply as the total amount of payments, divided by the proj ceted 
number of cigarettes sold at that higber'price level. But this is not a fonnal budget 
estimate of the form that woUld oe done for excise taxation, since we are not proposing a 
tax but rather a series of annual industry payments. 

Q: On what evidence are your estimates of non-price effects based? 

A: These estimates are based on both a careful review of the literature On the effects of sales 
and marketing restrictions on youth smoking, and conversations with a number of experts 
in this area. This range of estimates reflects the l!mited evidence in this area. 

~005 
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TIlere is some evidence that highly coordinated and organized restrictions on sales to 
youth can have enormous im acts, even in the absence orpnce signals. For example, a 
J 991 stu y In e oumal oflhe American Medical Associalion reported a 69 percent 
decline in daily usc by seventh and eighth graders in Woodridge, Illinois following 
legislation and enforcement of restrictions on cigarette sales to minors. Similarly, a 1992 
study in Tobacco Control reported a 44 percent decline in jlll1ior high school students' 
smoking in Leominster, Massachussetts as a result of strictly enforced sales restrictions. 

While these results are striking, they are based on small samples and apply only to very 
young smokers Gunior high school students . Another similar stud foeusin on 
Massac usetts high school students, fOlll1d no effects of youth sales restrictions. But this 
stugy ruso featured a lower compliance rate by retailers, highlighting the importance of a 
well-enforced and comprehensive approach. 

l
-A recent summary study simulates the effect of sales restrictions to youths and estimates 

an 18% reduction in youth smoking. And our conversations with experts in this area 
suggested that their best estimates were in the range ofa 10-20% non-price effect. This is 
the range that we use for our estinlatcs. 

Q: Given the striking results for the cases of Woodridge and Leominster, are you 
saying that yOll don't think that the marketing and access restrictions called for by 
the President will be very effective? 

A: No. We are encouraged by these results, which suggest an important role for a 
comprehensive approach to the problem of Ie en smoking. But these fmdings reflect a 
best case scenario of a comprehensive and well-enforced sequence of access restrictions. 
We hope that such a best case will arise from any forthCOmIng tobacco legislation, and 
we urge the Congress to work towards this goal. 

But we are somewhat morc conservative in our estimates fOT two reasons. First, these 
studies just focused on the youngest teens, junior high school students, and their results 
may not apply more broadly to the larger population of underage teens (including high 
school students). Since other evidence presents more conservative estimates, we have 
decided to be more conservatlve ourselves. Second, these StUdies did not reflect any price 
change. Some of the youths who were induced to stop smoking through these non-price 
mechanisms will now stop smoking because prices are higher. Ifwe used the full 
estinlates from these other examples, we would be in a sense "double-colll1ting" the 
reduCtion in youth smoking. 

~ 

Q: Why do you have a range of estimated impacts on youth smoking, as opposed to a 
precise figure? 

A: Our estimates represent both a careful review of the literature on the effects of sales and 
marketing restrictions on youth slJloking, and conversations with a number of experts in 
this area. But there are relatively few studies of the impact of sales and marketing 
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restrictions on which to base our analysis. Therefore, we feel that it is appropriate to 
allow for some range in the estimates. This range highlights the importance of a 
significant price increase, S!1Ch as that contemplated by the President's budget, as part of 
my comprehensive approach to combating teen smoking. 

Q: Your proposal represent an increase in prices that is far beyond any change that we 
have seen in the past. Is it appropriate in this case to apply previous estimates of 
price responsiveness? 

A: It is possible that the responsiveness of smoking to price increases may fall as the price 
rises. This is because the remaining teen smokers at high price levels have revealed 
themselves to not be very price sensitive, so small additional changes in price will have a 
more limitcd impact. Our approach to estimating the impact of price on smoking allows 
for a declining responsiveness as the price increases. 

I4J 007 



" , f l)\kLLO- tlrrL.",-", ~ 
'\ ... ~ . y"", -n... n« f)l';'4 "t.l'''':( 

PRESIDENT CLINTON RENEWS CALL FOR COMPREHENSIVE TOBACCO 
LEGISLATION THAT REDUCES YOUTH SMOKING 

February 13, 1998 

Today, President Clinton released a new Treasury Department analysis which concludes that the 
comprehensive tobacco legislation he has called on Congress to pass would reduce underage teen 
smoking by up to 46 percent in 2003, keeping up to 1.7 million teens from smoking in that year 
and up to 2.8 million teens from smoking over the next five years. Comprehensive legislation 
would make a significant reduction in our most devastating and preventable health problem. 
Every day, 3,000 young people start smoking and 1,000 of them will die prematurely from a 
tobacco-related disease. Over three million teenagers -- more than 22 percent of high school 
students -- smoke cigarettes on a daily basis. Another 2 million smoke on a casual basis and are 
at risk of becoming chronic daily users. 

The President Announced the Effects of His Tobacco Proposal on Youth Smoking. The 
Treasury Department's study is based on conservative estimates from well-respected analytical 
models. It concludes that the Administration's proposal -- a price increase of$I.10 per pack 
over five years, coupled with proposed sales and advertising restrictions -- would: 

• Reduce underage teen smoking by 39 to 46 percent in 2003; 

• Keep 1.4 to 1.7 million underage teens from smoking in 2003; 

• Keep 2.4 to 2.8 million underage teens from smoking over the next five years; and 

• Spare almost 1 million of to day's young people from premature deaths resulting from 
smoking-related diseases. 

The President Reaffirmed His Commitment To The Five Key Principles That Must Be At 
The Heart Of Any National Tobacco Legislation. 

• A comprehensive plan to reduce youth smoking by raising the price of a pack of 
cigarettes by up to $1.50 over ten years through a combination of annual payments and 
tough penalties on the tobacco industry; 

• Full authority of the Food and Drug Administration to rcgulate tobacco products; 

• Changes in how the tobacco. industry does business, including an end to marketing and 
promotion to children; 

• Progress towards other public goals, including biomedical and cancer research, a 
reduction of secondhand smoke, promotion of cessation programs, and other urgent 
priorities. 

• Protection for tobacco farmers and their communities. 
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21ST CENTURY RESEARCH FUND FOR AMERICA 
The President also renewed his call for a 21 st Century Research Fund for America, which makes 
an unprecedented multi-year investment in some of the most promising biomedical and scientific 
research. Highlights from the Trust Fund include: 

• An Historic Investment in Medical Research. To build on progress in biomedical 
research, the Fund contains a historic up-front investment in biomedical research - a 
$1.15 billion increase in FY 1999 - at the National Institutes of Health (NIH) and 
increased funding of nearly 50 percent over the next five years. Under the President's 
proposal, the NIH will devote over $20 billion to biomedical research in 2003. This 
increases funding at all of the Institutes at NIH, including a 65 percent increase in cancer 
research funding. The Fund also includes $25 million for a new Prevention Research 
Program at CDC to identifY interventions that prevent diseases, and a $25 million 
increase in research on quality and health outcomes at the Agency of Health Care Policy 
and Research (AHCPR), which will help bridge the gap between what scientists know 
and the health care Americans receive. 

• National Science Foundation, The Fund also supports a $344 million increase in NSF 
-- the largest increase ever -- bringing NSF spending to $3.7 billion in FY 1999. This 
new funding will advance NSF's broad mission of promoting science and engineering 
research and education across all fields and disciplines. 

National Aeronautics and Space Administration (NASA). The Fund makes a renewed 
commitment to essential NASA activities, including a $2.1 billion increase for Space 
Science leading to a more robotic exploration ofthe solar system. 

Department of Energy, The Fund provides $2.7 billion for DoE's science research and 
nuclear fusion programs. 

Department of Commerce. The Fund also provides $851 million for the National 
Institutes of Standards and Technology (NIST) Advanced Technology Program and 
Oceanic and Atmospheric Research activities. 

The President Stated His Desire To Work With Democrats and Republicans to Enact 
Comprehensive Tobacco Legislation This Year. The President applauded Senator Conrad for 
introducing comprehensive tobacco legislation that meets the Administration's five goals. The 
President will support all bills that meet his principles, whether introduced by Democrats or 
Republicans. He looks forward to working with as many Members as possible on the issues 
involved in comprehensive legislation. 
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A Comprehensive Approach to Reducing Youth Smoking 
Department of Treasury Analysis 

Over 3 million teenagers smoke cigarettes on a daily basis in the United States. An additional 2 
million smoke on a less than daily basis, but are at risk of becoming chronic daily users. 

• The most recent data show that 25 percent of high school seniors were daily smokers; 
another 12 percent smoked on a less than daily basis. In addition, underage youth smoking 
has been on an upward trend. 

Reducing youth smoking is the best way to reduce the overall incidence of smoking in the future; 
90 percent of adult daily smokers first begin smoking cigarettes as teenagers. 

The most reliable method for reducing teen smoking is to increase the price of cigarettes. 

• A large number of rigorous economic studies have shown that teen smoking is responsive 
to changes in the price of cigarettes. A consensus view is that the number of teen smokers 
declines by about 7 percent for a 10 percent increase in the real price of cigarettes. ' 

This relationship represents the response for a very small change in prices. Our 
model allows the responsiveness to decline as prices rise, since the smokers that 
remain at high prices have revealed that they are less responsive to price signals. 

Additional efforts beyond price changes can help to reduce youth smoking -- such as eliminating 
vending machines, enforcing restrictions on sales to youths, eliminating advertising aimed at 
youths, and anti-smoking counter-advertising. 

• Studies have shown that fully-enforced sales restrictions have successfully led to reductions 
in youth smoking, particularly for younger teens. 

A 1991 study in the Journal of the American Medical Association reported a 69 
percent decline in daily use by seventh and eighth graders in Woodridge, Illinois 
following legislation and enforcement of restrictions on cigarette sales to minors.' 

A 1992 study in Tobacco Control reported a 44 percent decline in junior high 
school students' smoking in Leominster, Massachussetts as a result of strictly 
enforced sales restrictions. J 

'Chaloupka, F., and M. Grossman, "Price, Tobacco Control Policies, and Youth Smoking," NBER Working 
Paper #5740, 1996. 

2Jason, L. A., P. Ji, M.Anes, S. Birkhead, "Active Enforcement of Cigarette Control Laws in the Prevention of 
Cigarette Sales to Minors," Journal of the American Medical Association, Vol. 266, no. 22, December II, 1991, pp. 
3159-3161. 

JOiFranza, J.R., R.R. Carlson, R.E. Caisse, "Reducing Youth Access to Tobacco," Tobacco Control, 1992. 



A recent working paper comparing the effectiveness of state and local access 
restrictions estimates that comprehensive access restrictions for youth can lower 
youth smoking by 18%.' 

A number of experts in this area suggest that a conservative assumption for the 
impact of comprehensive sales and marketing restrictions is a 10-20% reduction in 
youth smoking. Based on their opinion and the existing literature, we use this range 
for our estimates. 

Hence, a coordinated effort of sizeable price increases and fully-enforced access and advertising 
restrictions would be more likely to produce a significant and sustained decline in youth smoking 
than either policy by itself. 

• The Administration's Budget proposal calls for a significant increase in the real price of 
cigarettes over the next five years. Coupled with comprehensive sales and advertising 
restrictions, that price increase will lead to a 39 to 46 percent reduction in underage teen 
smoking in five years. 

• In 2003 alone, the number of young people kept from smoking would be in the range of 
about 1.4 to 1.7 million teens. 

• Over the next five years, the cumulative number of young people kept from smoking would 
be in the range of about 2.4 to 2.8 million teens. 

• The direct result of these policies over the next five years is that almost I million of today' s 
young people will be spared from premature deaths resulting from smoking-related 
diseases. 

These estimates illustrate the powerful impact of a combination of price increases and 
access/marketing restrictions on youth smoking. But there remains some uncertainty in our 
estimates ofthe impact of these policies. 

• That is why the President has also called for youth smoking penalties on the tobacco 
industry if they do not meet targeted reductions in youth smoking. These penalties will 
help to ensure that we meet our youth targets. 

These estimates are based on daily smoking. Because underage teen smoking on less than a daily 
basis frequently leads to daily smoking and the subsequent risk of death and disease, the figures 
understate the total benefits of these policies. 

'Chalupka, F., and R.L. Pacula, "Limiting Youth Access to Tobacco: The Early Impact of the Sinar 
Amendment on Youth Smoking," Working Paper, University of Illinois-Chicago, January, 1998. 
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A Comprehensive Approach to Reducing Youth Smoking 

The Administration's Budget proposal calls for substantial real increases 
in the price of cigarettes over the next five years. Coupled with effective 
sales and advertising restrictions, this proposal will lead to: 

• A 39 to 46 percent reduction in underage teen smoking in 2003 

• 1.4 to 1.7 million fewer underage teens smoking in 2003 

• Over the next five years, 2.4 to 2.8 million young people will have 
been kept from smoking 

• Over the next five years, almost 1 million of to day's young people 
will be spared from premature deaths resulting from smoking
related diseases. 









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































tJ Cynthia A. Rice 09117/9705:03:05 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP. Elena Kagan/OPO/EOP, Diana Fortuna/OPO/EOP 

cc: 
Subject: Senate Letter on Child Support Computer Systems Deadline 

We've received a faxed letter to the President from 19 Sen rs Feinstein, Moseley-Braun, Reid, 
Boxer, Abraham, DeWine, Bryan, aka, Sarbanes, Mikulski, Bingaman, Santorum, Levin, Johnson, 
Glenn, Domenici, Specter, Daschle, and one signature I'm still trying to decodel asking us to 
support a six month moratorium on penalties for states not meeting the October 1 st deadline. As 
you know, Senator Feinstein raised this at her meeting with the President on Monday and he was 
non-commital. I was just sent a copy of a (:lota from him saying "can we help 00 this." I will write 
an Item for the weekly on it. 



tJ Cynthia A. Rice 09/08/97 07:59:07 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Diana FortunalOPD/EOP 
Subject: Child Support Enforcement Position 

Bruce and Elena -- you both said this morning you would be willing to have us take up Haskins' 
invitation to discuss a new, more effective penalty structure for states that don't meet the 
computer systems deadline. OMB agrees, but they want to signal this in the testimony Judge Ross 
will give on Wednesday, by adding a paragraph --

"Given the enormity of the penalty under current law -- the loss of all child support enforcement 
funding -- we believe that it may be worthwhile to consider an alternative penalty structure that 
would provide the proper incentives to help States be accountable. Penalties should be tough, 
automatic, and rapid when a State fails to meet the deadline for certification of their automated 
system. And penalties should to incre n as a State remains out of compliance. 
Exceptions should be extremely limited (e.g. natural disasters). Only in this way can we crea a 
real incentive for States to comply while maintaining the operation of the program. The 
Administration would be willing to discuss such an approach with the Committee." 

What do you think? 
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Child S"Pp~: Federal agencies not checki>rg up on doctors' child Sltppart 

WASHINGTON (AP) The fedeml department responsible for enforcing child support laws continues to write checks to nearly 
1,200 Medicare doctors and medical researchers who owe $21.5 'million in unpaid child support, an internal report finds. 

Officials say it may be more trouble tban it's worth to go after so few delinquents. But the report argues that the Department of 
Health and Human Sexvices should try harder to set a good =pIe . 

.. It is untenable for this department to pay what amounts to income to individuals who it knows are out of compliance with child 
support obligations," wrote HHS Inspector General June Gibbs 
Brov.n. 

'J 
In 1995, Presidem Clinton made the same argument as be ordered a crackdown ~gned to make the federal govemmem "a 

model employer" regarding child support. 

"Wc "ill find you. We wiII catch you. We will make you pay," Clinton warned then, as he signed an executive order requiring 
agencies to withhold past-due cIuld support from payments to federal employees and conuactors. 

But that order, signed in Febru.'uy 1995, bas not been uniformly enforced, said Michael Kharfen, spokesman for the HHS ageney 
that handles child support. Some agencies have been more willing than others to garnishee wages and payments, he said 

HHS Secretary Donna ShalaJa, who supervises all of the agencies involved. could not be reached for comment Tuesday. 

Nation",ide, parents owe $34.5 billion in overdue child support. iust 20 percent offamilies who are owed child support receive 
payments. 

Tbe inspector general's repon focused on a set of doctors and found 1,184 deadbeats who owed S21.5 million, That was less than 
1 percent of the 422,643 cases c:xam:ined. 

Using databases, the repon matched child suppon delinquents with dOCtors who treat Medicare patients, researchers with· grants 
from the National Institutes of Health and health care . 
professionals wbo received loans or grants for school through the NationallkaIth Service Corps. 

Most of the delinquent parents 1,105 of them were doctors serving in the Medicare progrnm for the nation's elderly. 

But the inspector general was only able to examine the records of 5S percent of Medicare doctors, so the actU3l number who owe 
child support could be much higher. 

The repon recommends that HHS start enforcing Clinton's ~tive order, sa)1ng it em start by doing the same computer 
matches that inve:,Ligarors did. 

Beyond that, it suggests that agencies require doctors to si;:n statements swearing they aren't delinquent in child support before 
they can ro:cive Medicare plt) ments or grnnts. That would require n""" legislation punishing doctors if they lied, 

Finally, it reconunends that HHS cross-<oheck applicants for federnJ money with a new database of all delinquents that is being 
created. The department should then deny payments 10 those not paying child support, it said. 

Please contact Dana ColanJ))j if you would like to reoeive the WR Daily Report by .... mail or if you have questions about articles found 
in this publication. (dcolarulli@aef.dhhs.gov( .... mail)or202-401-6951 (voic..)). 
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A spokesman for the HHS agency that administers Medicare, Chris Peacock, said the agency .. absolutely believes that doctors 
"'ho are delinquent in child support payments sbouldn1 be gening Medicare money." 

Peacock said Medicare is "'orldng to find a solation, But in ",rittea comments, the agency objected to every suggestion by the 
inspector geoemI. 

It azgued that a doctor caught through ~ computer march could simply reapply as a corporation and that even if a new computer 
system worked it would" disrupt patient senice" if doctors wereldcked out of the program. 

The agency also complained that requiring doctors to sign a star.ement would be an .. administrative burden" for doctors when veIY 
few are in violation. Plus, it said, doctors might easily lie, and investigations would be expensive, 

The National Institutes of Health also argued it is not worth denying grants to a few researchers when 99.72 percent owe no child 
suppon. 

"This is an extremely high compliance rate, one which we would be pleased to achieve in other areas," said Anthony L. Il!cilag, 
NIH deputY director for management. . 

But $21.5 million means a lot to the families who have it coming, said Debbie Kline oftlte Association for the Enforcement of 
Child Support 

"There isn't really an amount that is too small to overJook," she said. "The federal government should not be paying money to 
criminals who are neglecting the(r children." 

Copyright (c) 1997 The Associated Press 
Received by NewsEDOEILAN: 9/9197 
Child Support-Gionee 

Details of a report by the inspector general for the Department of Health and Haman Senices into child support delinquency by 
cert.1in medical professionals: 

In Medicare, the report examined 391,148 doctors. Another 317,682 Medicare doctors were not included beI::ause they did no! 
have Social Secwity nwnbers in their files and could not be mat~hed electronically with child support data. 

A! the Nationalln>--titutes of Health, the report examined 26,593 researchers who were involved in nearly 40,000 ~ts. 

Inspectors aIS<> looked at 4,902 people wbo were given loans or scholarships for school through the National Health Service Corp. 

Absent parents studied were better off economically than those in the general population who owe child support. Still, they owed 
morc than twice as much per child, on average, 

Of the U84 people who owed child support, 108 owed more than $45,000, 

In Medicare, some of the doctors were paid significantly more by the government than they owed to their children, But others 
filed no Medicare claims during 1995, the year that was studied, or ;"'ere paid less than what they owed. 

Please contact Dana Colarulli if you would like to rewive the WR Daily Report by &omail or if you have questions abol1l: articles found 
in this publication. (dcolarulli@acf.dhhs.gov(&omail)or202-401-6951 (voice)). 
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Child Support EnforcementlNew Hire Reporting 
September 22, 1997 

What is this "vast database of all new hires" described in today's 
New York Times? 

The National Directory of New Hires is part of the welfare law's new tools to 
collect child support from deadbeat parents. The best way to collect child support 
is to take it right out of parents' paychecks, a process called "wage withholding." 
Before now, it was easy for the 30 percent of parents who live in a different state 
from their children to avoid wage withholding because the state where their 
children live couldn't access their wage data. The National Directory of New 
Hires, which will go on-line October 1 st, will change all that. The Department of 
Health and Human Services estimates that the new hire directory will increase 
child support collections by $6.4 billion over the next ten years. 

What exactly is the National Directory of New Hires? 

Whenever a new employee is hired, employers will report six types of data -
employee name, addresss, Social Security number and employer names, address, 
and federal employer identification number -- to a state new hire database. Each 
of the fifty states will then report that data to the National Directory of New Hires, 
where it will be matched against records of parents who owe child support to 
locate and begin collection procedures against them. 

Aren't there privacy concerns raised by such a database? 

F ederallaw requires the Department of Health and Human Services to establish 
safeguards to protect privacy and ensure the data are used only by authorized 
persons for authorized uses. These issues were reviewed in great detail as the 
child support legislation was considered in the last Congress, and there was strong 
bipartisan support for the establishment of the new hire directory and other new 
child support enforcement measures. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP, Emily Bromberg/WHO/EOP 

cc: 
Subject: HHS letters to states re: child support enforcement 

I will fax you each copies of the two letters: 

1) One Shalala wants to send to governors of states which do not yet have a certified 
computer system saying statewide systems are crucial and by law HHS must withold all federal 
funds to states that do not meet have them in place by October 1. 

2) One from Monahan to the California child support enforcement director saying we do not 
intend to modify our current regulations, practice or policy to allow California to have a child 
support computer system that is not statewide, unless, as currently allowed, the alternative would 
function as well as a statewide system and meet all the current statutory requirements. 

Please let me know if you have any comments. 



tJ Cynthia A. Rice 09/09/97 12:38:07 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP. Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: Child Support Q&A 

We've taken out the reference to additional penalties in Judge Ross' testimony, and have been 
going back and forth on a Q&A instead. HHS wants to say simply we're willing to work with the 
Committee to keep from hurting children. OMB and I have worked up a more aggressive version, 
below: 

New schedule from Haskins: he wants to put together a bipartisan Congress/Admin group to 
develop a proposal on systems penalties to move forward at the first of the year. He apparently 
doesn't think it can get done by end of this session. He's apparently planning to have Shaw say 
tomorrow something like: 16 states are now certified, 35-40 will be by end of year. We're 
concerned that states haven't made it. We want to work with Administration and others to find 
ways to ensure all states have functioning state-wide computer systems in place ... 

Q: Do you really intend to disapprove State plans for those States whose automated systems 
are not in compliance? What other options do you have for responding to such States? 

A: _The federal law is very clear that States must have a comprehensive state-wide computer 
system in place in order to continue to receive federal child support funds. We intend to 
enforce the law. But obviously, no one wants to hurt children by jeopardizing State child 
support systems. Thus, should the Congress be willing to discuss additional penalties which 
would allow the State child support programs to continue running while providing strong 
financial incentives for them to come into compliance, we would be happy to work with you. 

Withholding all federal funds would still remain a very real possibility, but new penalties, 
which were tough, automatic, and rapid when a State fails to meet the deadline for certification 
and continued to increase as long as a State remains out of compliance, would create a real and 
immediate incentive for States to comply while maintaining the operation of the program. The 
Administration would be very interested in working with the Committee to develop additional 
penalties along these lines. 
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SUBcOMMlTTEE ON HUMAN RESOURCES 

September 18.1997 .. ~' 

The Honorable William Clinton 
The· Whlte House 
Washington. D.C. 20500 

Dear Mr • President: 

'uriC you not to follow advice aiven to you In a reunt letter from several Senator!. 
The letter encourages you (0 support delaying an October I, 1991 deadline for states to 

es1ablish an approved automaLic data system that Is to serve as the control center of their 
child support enforcement proiflil1l. As Chainnan ofw House Subalmmittee with . 
jurisdiction over Ihe child support program, J oppose this fe(:ommendation for several 
rcl!Sons. 

Child support enforcement is one of the most popular programs run by the federal and 
state govcnunents. Last year it collected about S 12 billion in support for America's children. 
much of it fot children in low-income single parent families Including mothers trying to 
C$(apc welfare. Despite such large ~lIcctloM, Congress has belleved for many years that the 
proaram "eeds to be greatly strenethcncd. Experts estimate that a highly emclent system I 
could oolite! up.toSS.O billion in suppon. That Is one reason Conaress made substantial 

. chanScs\n Ihe projram in last year's wtlfare rcfom law. 

Based on hearinas conducted over lhe past several )lean and extensive consultation 
with experts on the child suppon program, I think there is general agreement Ihat the III 
backbone of the child support proaram Is Automatic data processing. Indeed, the federal I 
government has now spent S2.billion on these data systems; the slates have spent an 
additional $0.6 billion. And yel, again ba.~d on hearings and consultation with experts. plus 
an excellent r~enl study from the U.S. General Aceountlng Office, the data systems in many 
states remain dc:fil:ient. Our best suess is that between 10 and I S states are not going to meet 
the October 1 deadline referred to above. 

Given this backaround, I would like you to consider the following Issues. First. 
Congress has already delayed the deadline by two yean. legislation passed overwhelmingly 
in 1988 required the data systems to be completed by October I, 199 S. In 1994, because 
stales were having trouble with their new systems. Congress delayed the deadline until 
October I. 19~'. I am uncomfortable changing this deadline for a second time, especially 
Biven the le ... el ofrisources that has now been poured into the data systems and the length of 
time st~les alrc~dy have been given to meet this 80al. 

c0'd 8l.8C9S1>6 01 13~J3S 3H1 ~ 3JI~~0-SHHa wo~~ 81>:81 ~661-81-d3S 
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Second, 1 hope you wUl reflect on th~ mesSAge we would send 10 the nation by 
delaying the date. Consider the following headlines reflectlna charges the media could make 
IISllinst Consress: 'Consrcss Choose!! States Over Poor Children"; 'Congress Backs Down 
on Promise to Penalize States for Not Collecting Child SUPlIOrt'; ·Congress Slams Poor 
Children - Again'; 'Congress to Single Parents: Eat Cake'. If we believe that data 
processing Is the heart of child support enforcement - as most of us do - and if we have 
already delayed by two yeus the original date on which states must have effectIve data 
systems - as we have .,..bgw c.an we In good eonsd~ delay the date again? And if we do, 
would any ofthesche.\dUnes be unfair? 

Third, Congress is forever forgivini penalties on states. We establish program after 
proaram. set standards for states that accept federal dollars to meet specific program goals, 
~Iare that "we really mean the penalties this time", and then immediately c:xempl states 
when they faUto pcrfonn adequately. Yet anothu federal performance of this sort will push 
even funher into \herUI\lfC tbe day on which states bellc::ye us When we adopt perfonnanee 
goals backed by penallies. ' 

Fourth, 1 believe there may be more panic than reason In the recommendation to delay 
the deadline. Although the deadline is October 1,1997, eutrent law contains numerous 
procedural requirements that will delay the actual withholding of funds from stale.'I until next , 
,wruner. 

For all these reasons, then, 1 recommend that you "table" the advice prOVided by our 
friends in the Senate. Their advice is unfortunate for aU the reasons Ilsted above. But more 
important. therein much better course of action. 

For several weeks now, 1 have been plaMin. to Identify a small sroup of Hou,se and 
Senate staff. and staff members of your Administration, plus a few representatives of 
go'VcrrUnenl 'agencies. who will consult widely with states, advocacy groups, and computer 
expens. to help our Subcommittee deslill a two-part bill. The first part is straightforward. 
Under eurrent law, if states mIss the October 1 deadline, the Secretary bas nO .:holce except 
to terminate all the money received by the state under both the child support progrom find tht 
Temporal)' Assislallce for Need)' Families program, which replaced the former AFDC 
program. Rather than Impose this nuclear penalty, wo will give the Secretary the flexibility 
\0 impose a reasonable flOe on stales of perhaps between I percent and 20 percent of their 
ehlld '$Uppotl money, depending on the severity oflheir failure. In addition, we will give the ] 
Secretary the authority 10 enter into corrective compliance agreements under which fines will 
be temporarily suspended for a fixed period of time while states address their failures. 

The secoM provision, much more difficult to write, wUI attempt to address the 
underlying reasons for failure by SO many states. Perhaps the central problem is that some 
states have county data systems that arc effective, modem, and well established. nut if the 
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Siale must have a single SiDle dala system, then many cOWltlc~ lITe going to have. 10 give up 

their current systems. Federal policy that forces this outcome may be shortsighted on bolh 
polic), and political gTOIII\dS. We need to try III find a Middle ground that will allow SlIme 
autonomy by counties but will still permit the untralized statewide data system 10 function. 

No action is now necessal)'. The October I penalty date will spur states to action. By 
January we will have legislation ready that addresses both the penalty Issue and the I 
underlyln& issue of data system centralization. BCI,;lIuse the legislation will be bipartisan and 
is expecte4to have the support ofstates, we will have little difficult)' getting it through 
Congress quickly. Because the Administration will participate in writing the legislation. you 
should be pleased to sign it. And all this will be accomplished before the nuclear penalty has 
time 10 explode;' 

cc:The Honorabje.Dianne Feinstein 
The Honorable Hart)' Reid 
The Honorable SpclI~r Abraham 
The Honorable Ri¢hard H. Bf)'an 
The Honorab1cPaui S. Sarbanes 
The Honorable JelfBingaman 
The Honorable Cad Levin 
The Honorab)c.Jolu! Glenn 
The Honorable Daniel K. Inouye 
The Honorable Tom Duchle 

The Honorable Carol Moseley-Braun 
The HQnorable Barbara Soxer 
The'Honl)rllbl~ Mike DeWine 
The Honorable Daniel K. Aka1:a 
The Honorable Barbara A. Mllml~1 
ThtHonorable Rick SantoNin 
The Honorablo Tim Johnson 
The Honor.blc p~ Dom~nici 
The Honorable Arlen Specter 

. Same 1etter sent to The Honorable Newt Gingrich, Speaker of the House 
and The Honorable Trent Lo~t, Senate Majority Leader . 

v0'd 8l.8C9sv6 01 13~J3S 3H1 ~ 3JI~~O-SHHa WO~~ 6v:8t ~66t-8t-d3S 



Date: 09/19/97 Time: 08:37 
CStJLtes lobby fer child support ·ae-a:dliiye extension.· '.- --------------- --, - ------ ------_.- ./' 

WASHINGTON (AP) States facing massive penalties for failing to 
computerize their child support systems are lobbying for an 
extension of the deadline. 

"Imposing huge financial penalties will not hasten the 
development of workable systems but will result in harming the very 
people who the ... (laws) were designed to serve," said a letter 
to President Clinton signed by 18 senators. 

About a dozen states will miss the Oct. 1 deadline, which has 
already been extended once. Current law calls for the Department of 
Health and Human Services to pull their entire child-support 
subsidies and welfare block grants. The process would take about 
six months. 

States expected to miss the deadline include California, Hawaii, 
Illinois, Maryland, Michigan, Nevada, Ohio, Pennsylvania, South 
Dakota and New Mexico, plus the District of Columbia. 

Rep. Clay Shaw, R-Fla., chairman of the Ways and Means 
subcommittee that handles child support, is promising to introduce 
legislation in January giving HHS the power to reduce and delay 
fines. But he does not want the deadline extended again. 

"If we believe that data processing is the heart of 
child-support enforcement, and most of us do, and we have already 
delayed by two years the original date on which states must have 
effective data systems, ... how can we in good conscience delay the 
date again?" Shaw asked in a letter to Clinton, sent Thursday, in 
response to the senators' letter. 

He predicted newspaper headlines like, "Congress to Single 
Parents: Eat Cake" or "Congress Chooses States Over Poor 
Children. ' , 

"Would any of these headlines be unfair" if Congress extended 
the deadline again, Shaw asked. 

But on the House floor Wednesday, Shaw predicted HHS would not 
punish states that are trying in good faith to fix their systems. 

"I want to make it very clear that California is not going to 
lose $4 billion," he told Rep. Howard Berman, D-Calif., who asked 
for assurances. "In fact, I would doubt they will end up in the 
long run losing anything." 
APNP-09-19-97 0839EDT 
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WASHINGTON, DC 20510-0504 

(202) 224-3841 

September 15, 1997 

The Honorable William 1. Clinton 
The White House 
1600 Pennsylvania Avenue 
Washington, D,C. 20500 

Dear Mr. President: 

I am writing you on an urgent matter that will have a devastating impact on 
California and at least II other states. California and II other states are facing an 
October I, 1997 Child Support Enforcement System automation deadline imposed by the 
1988 Family Support Act. 

The 1988 Act and the 1996 Welfare reform require all states to have a child 
support enforcement system automation plan ready and certified by HHS by October I, 
1997 as part of the state plan requirement for receiving TANF funds. 

As you may know, HHS has indicated that only 16 states have currently been 
certified and 22 states might be certified by December 1997. Twelve or more states, 
including California, will not meet the October I, 1997 deadline or be certified by 
December 1997 and as a result could potentially lose all their T ANF funds and the state's 
child support program funds. 

Complete shut down in welfare and child support funding for 12 or more states 
would have a nationwide impact since 30% of all child support cases are interstate 
collection cases, This means children in Kansas or Georgia will not be able to get child 
support from fathers in California or Pennsylvania. 

I urge you to support a temporary six month moratorium on the penalties imposed 
on all states who fail to comply with the system requirement allowing Congress to find 
a more permanent solution within that time, The 6 month moratorium amendment should 
be part of the Labor, HHS Appropriations Bill or a CR. 
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The Honorable William J. Clinton 
September 15, 1997 
Page 2 

FY98 will be the first full year of welfare reform implementation and due to the 
Child Support Enforcement System deadline, welfare reform implementation will be in 
jeopardy since so many states will not get their TANF funds under the penalty. Millions 
of families and children in all the states who rely on T ANF and child support for sUivival 
will be impacted by these penalties. 

-- For California, loss of T ANF and child support funds amount to $4 billion 
dollars. 
-- For South Dakota, loss of T ANF and child support funds amount to $25 million 
dollars. 
-- For New Mexico, loss of T ANF and child support funds amount to $129 million 
dollars. 
-- For Hawaii, loss of TANF and child support funds amount to $ 113 million 
dollars. 
-- For Illinois, loss of TANF and child support funds amount to $654 million 
dollars. 
-- For Ohio, loss of T ANF and child support funds amount to $836 million dollars. 
-- For Maryland, loss of T ANF and child support funds amount to $274 million 
dollars. 
-- For Michigan, loss of T ANF and child support funds amount to $857 million 
dollars. 
-- For Nevada, loss of T ANF and child support funds amount to $62 million 
dollars. 
-- For Pennsylvania, loss ofTANF and child support funds amount to $794 million 
dollars. 
-- For the District of Columbia, loss of T ANF and child support funds amount to 
$100 million dollars. 

I believe that imposing extraordinary financial penalties on states that fail to meet 
this deadline will not hasten the development of workable systems but will result in 
harming the very people for whom the 1988 Family Support Act and the 1996 Welfare 
Reform were designed to serve. 



i . , 

Thc Honorable William 1. Clinton 
September IS, 1997 
Page 3 

I hope you will support a temporary 6 month moratorium on the penalties and I 
look fOlWard to working with you in improving our child support program that would 
better serve our families and children in California and the Nation. 

ncer ly yours, 

'~ 
~AM~~r~l }u~ ____ --~~ 

i ne Feinstein 
ited States Senator 



{] Cynthia A. Rice 09/09/9706:04:15 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Cathy R. Mays/OPD/EOP, Laura Emmett/WHO/EOP 
Subject: AP Story -- Docs owe child support get $ from Medicare 

The HHS IG has found that despite the President's executive 
order making the federal government a model employer regarding child support, 
that HHS paid Medicare payments to doctors owing $21.5 million in child 
support payments. I'm getting the executive summary. 

One recommendation -- something we could tie to Medicare fraud package?? -- is for 
doctors to sign statements swearing they aren't delinquent in child support before 
they can receive Medicare payments or grants. That may require new legislation 
punishing doctors if they lied. Three out of every thousand doctors in the sample 
were in arrears in paying child support. 

Date: 09/09/97 Time: 16:03 
CFederal agencies not checking up on doctors' child support 

WASHINGTON (AP) The federal department responsible for 
enforcing child support laws continues to write checks to nearly 
1,200 Medicare doctors and medical researchers who owe $21.5 
million in unpaid child support, an internal report finds. 

Officials say it may be more trouble than it's worth to go after 
so few delinquents. But the report argues that the Department of 
Health and Human Services should try harder to set a good example. 

, 'It is untenable for this department to pay what amounts to 
income to individuals who it knows are out of compliance with child 
support obligations," wrote HHS Inspector General June Gibbs 
Brown. 

In 1995, President Clinton made the same argument as he ordered 
a crackdown designed to make the federal government' 'a model 
employer" regarding child support. 

"We will find you. We will catch you. We will make you pay," 
Clinton warned then, as he signed an executive order requiring 
agencies to withhold past-due child support from payments to 
federal employees and contractors. 
But that order, signed in February 1995, has not been uniformly 

enforced, said Michael Kharfen, spokesman for the HHS agency that 
handles child support. Some agencies have been more willing than 
others to garnishee wages and payments, he said. 

HHS Secretary Donna Shalala, who supervises all of the agencies 
involved, could not be reached for comment Tuesday. 

Nationwide, parents owe $34.5.billion in overdue child support. 
Just 20 percent of families who are owed child support receive 



payments. 
The inspector general's report focused on a set of doctors and 

found 1,184 deadbeats who owed $21.5 million. That was less than 1 
percent of the 422,643 cases examined. 

Using databases, the report matched child support delinquents 
with doctors who treat Medicare patients, researchers with grants 
from the National Institutes of Health and health care 
professionals who received loans or grants for school through the 
National Health Service Corps. 

Most of the delinquent parents 1,105 of them were doctors 
serving in the Medicare program for the nation's elderly. 

But the inspector general was only able to examine the records 
of 55 percent of Medicare doctors, so the actual number who owe 
child support could be much higher. 

The report recommends that HHS start enforcing Clinton's 
executive order, saying it can start by doing the same computer 
matches that investigators did. 

Beyond that, it suggests that agencies require doctors to sign 
statements swearing they aren't delinquent in child support before 
they can receive Medicare payments or grants. That would require 
new legislation punishing doctors if they lied. 

Finally, it recommends that HHS cross-check applicants for 
federal money with a new database of all delinquents that is being 
created. The department should then .deny payments to those not 
paying child support, it said. 

A spokesman for the HHS agency that administers Medicare, Chris 
Peacock, said the agency •• absolutely believes that doctors who are 
delinquent in child support payments shouldn't be getting Medicare 
money." 

Peacock said Medicare is working to find a solution. But in 
written comments, the agency objected to every suggestion by the 
inspector general. 

It argued that a doctor caught through a computer match could 
simply reapply as a corporation and that even if a new computer 
system worked it would' • disrupt patient service" if doctors were 
kicked out of the program. 

The agency also complained that requiring doctors to sign a 
statement would be an •• administrative burden" for doctors when 
very few are in violation. Plus, it said, doctors might easily lie, 
and investigations would be expensive. 

The National Institutes of Health also argued it is not worth 
denying grants to a few researchers when 99.72 percent owe no child 
support . 

• • This is an extremely high compliance rate, one which we would 
be pleased to achieve in other areas," said Anthony L. Itteilag, 
NIH deputy director for management. 

But $21.5 million means a lot to the families who have it 
coming, said Debbie Kline of the Association for the Enforcement of 
Child Support . 

• • There isn't really an amount that is too small to overlook," 
she said .•• The federal government should not be paying money to 
criminals who are neglecting their children." 
APNP-09-09-97 1604EDT 
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Record Type: Record 

To: Emily Bromberg/WHO/EOP 

cc: Bruce N. ReedIOPD/EOP. Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP 
Subject: Shalala letters to governors re: child support computers 

You may recall that about two weeks ago we reviewed drafts of a letter from Secretary Shalala to 
the governors regarding child support computer systems. There are two versions of the letters -
one congratulating those who have already met the October 1 st deadline for certified statewide 
computer systems and one to states not already certified saying they will lose federal funds for 
their child support systems. 

The certified states getting the congratulatory letters are: Montana, Delaware, Georgia, Virginia, 
Washington, West Virginia, Arizona, Utah, Connecticut, Wyoming, Mississippi, Louisiana, New 
Hampshire, Idaho, Colorado, and Oklahoma. 

Emily -- I'm having copies of the final signed versions delivered to you now. 
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Solicitor General 
Sets Departure 

~ 
~ .... ~. ~ Acting Solkitor General Walter Del-
~ ~~ . linger. the government's top ~ourt· 

r-....s> t:Uf) room lawyer since June 1996, 'will 
t:;:7" .' r:u - leave his post next month. the Justice 

. ->- ~ '-:> nep.rune"' "oo"ocod yestern.y. 

y _ ~ emment one last time. on Aug. 11. in 
~ oral arguments OVer lIle Food & Drug ~~

~ '7, ~ Dellinger will represent the gov-

~ Administration's propo~ regulation 
_ .--.J' - ....... ~ ~ of nicotine and tobacco products. in. 
. .? ~ ~ ~ the U.s. Court of Appeals for the 4th 

~ 
, ::c <::;: Circuit Dellinger will then retum to a 

'fii $:) professorship at Duke University law " f\p 'Jl"H"t!o. school His wife. Anne. who had 
~ ......... worked in Washington during Dellin-

::t 
j 
" I 
cJ_ 
3 

r Q ,,-= 1" ger'searlydaysintheClintonadminis-
-0 ~ moon. returned to their North Caro(j.. 

, ~.... r" pa bometwo years ago. 
~ J7 -< Dellinger first joined the Justice 

,.-..l ~ Department in 1993 as head of the 

co-S 

Q Omc. ofLeg>lCounsel 
-.c ~ President Clinton has yet 10 name a 
'-0 ,.:.. sutteSSOrto lead the prestigious solie· 
-.l ~ itor general's offict, known to th~ 

public mostly lhrough its representa-S tion of the federal government in Su-
...... preme Court cases. Seth Waxman, 
..... who is deputy solicitor gen~ra1, is 

among the leading candidates. 
The administration is struggling to fill 

sevmd.top Justice Department vacan
cies. The nominations of Eric H. Holder 
]r. to be deputy attorn", .. "en!. muI 
Joel JqeiD. to be assistant attorney gener· 
aI for the IDtitrust dMsion. ha.e been 
pending hi the _ for .... ..J 
months. (Waxman has been filling in as 
deputy atlDmey genen! since spring,) 
SepuoteIy, Clinton \>as """Cd Raymond FISher to be __ general. 

Bill Lannu..to':be assisbnt_ 
geomI for th. cmJ rigb~ dMsioo aod 
Beth Nolan, to 1ead. the Office of Legal 
Counsel.,~e nominations are pending. 

Nation's Child Support System Criticized 
GAO Faults US.for Inadequate Leadership, States for Poor Improvement 

By Barbara Vobejda 
W~hOl_Wriln 

The G~Dera1 &Counting Office 
yesterday issued a harsh assessment 
of the nation's child support system. 
saying the fed~raI government has 
provided inad~quate leadership and 
states have !ailed 10 make impr0ve
ments that would a1loW them to col
lect billions of doDars owed by dead· 
beat parents. 

Despite the mandate of a 1988 law 
and the expenditure of $2.6 billion. 
most 'states have Dot computerized 
their coUection systems. a step seen 

I as essential in bringing in more of the 
$34 billion owed in child. support. 

While the total amount of child 
coIl«ted increased slg-

Dlt>,.,]ltty ·,Inc" states' collect 
oiiRiftfrbf 

the suec:ess of Welfare· reform. be
cause as many as .. quarter of those 
on welface could go of( the roDs if 
they received the support the; were 
owed.'. ~. 

Welfar~' legislation ecatted. ·1aSt 
year imposes extensive neJJ require-
ments : on states to centnlize and . . . . 

.~ 

automate their child support collee
tion systems, building on the require
ments of the 1988 law. But the poor 
performance described in yester· 
day's re-port bodes ill for th~ success 
of the child support efforts in the new 
law. 

-nte findings confinn our worst 
fears about the program and rein
force in our minds the need for the 
federal government to take over the 
job of enforcing child" .support or· 
de;r.s: Hyde said in a preif;ared state
ment 

Efforts to auto,nate child support 
coDedion date back to 1980, when 
Congress agreed to help states pay 
for computerized systems that iftruld 
keep track of court orden mandating 
parents to pay child supporllD 1988, 
Congress required states to ~ up 
the computerized registries. setting a 
1995 deadline. But states ftre 
plagued with technical glitches. cost 
overruns and friction with counties 
and court systems. some of which 
maintain their owo child support re-
cords. ... 

As a result, the deadline was ex· 
'eodod '0 October 1997. Still. just 15 
states have met the requirement 80 
far, and the' GAO predidB. many 

. , ..... will r.u to meet th. n~ead-
line. '. 

Officials at th. ~en' of 
Health and Human Services. which 
ovenees the system. say nine states 
have indicated they may Dilss the 
October d...rnn.. u thai hloppeu~ 
about « perceot of the natiOnal case
load will not be included in automat· 
ed systems, the GAO reported., be-

cause those states include California· 
and others with large populations . 

The report blames the federal gov· 
ernment for failing to improve its 
oversight. saying the Office of Child 
Support Enforcement at HHS Mhas 
allowed some funds to be spent with-: 
out ensuring that states were p.:Wo
gressing toward effective ollefficient 
systems.-

HHS spokesman Michael Khmen 
said the Clinton administration was 
disappointed that some states have 
encountered problems, but "we dis-I 
agree that there's been a bck of 
federal leadership •• , .It is die states" 
responsibility to design and imple-. 
ment these systems." 

He said HHS has withheld federal 
funds in some c:ases until states have 
m~t certain goals. 

Elisabeth Donahu~, counsel at the : 
National Women'sl.aw Center, said, I 
"Many states don't want to put much 
of their own resources into these 
programS; they don't do a good job 
coUecting money, but they want to 
retain control of it ••• ihis is the 
states'last chance.-

Paula Roberts, a senior staff attor· . 
ney at the Center for Law aDd Social 
Policy who t:racb child support col
lections, said that if nearly half of all 
cases are not included in automated 
systems by the deadline this year, 
"there Is not a chance- that the 
changes envisioned in the new wel
fare reform bill will be realized. 
. -OnCe 'again, the moms and dads 

who oeed chDd support have been 
made big promises' that we caa't 
deliver on: she said .. 

r 



Child-Supporl Collection 'Net Usually Fails 
.By ADAi\I CLYi\lER 

WASHINGTON, July 16 - Delin· 
quent parents shirk court orders to 
pay child support in .. of every 5 
cases, and Federal efforts to help 
states increase compliance rates 
have failed. the General Accounting 
Office reported today. 

The 50 states have been under in
creasing Federal pressure to make 
sure that. child support is cOllected. 
But the G.A..O. report found that de
spite some improvements, the sys
tem was still porous: "States have 
underestimated the magnitude, com
plexity and costs of their projects 
and oper:ations, and they could have 
received "better guidance from the 
Federal Governm,ent.'· 

Representatives Henry J. Hyde, 
Republican:of Illinois, and Lynn C. 
Woolsey, Democrat of California. 
who requested the report by the non
panisan investigative arm of Con
gress, said it showed that collection 
of child support should be turned 
over to the Internal Revenue Service. 
They proposed legislation that would 
also have the Social SecurHy Admin
istration disburse payments to par
ents or to state welfare agencies. 

Mr. Hyde said the problem was 
made more urgent by changes in the 
welfare law. Custodial parents who 
exhausted their welfare eligibility 
would have an even more urgent 
need for support payments, he said. 

Deducting child support from pay
checks, just like taxes, Mr. Hyde 
said, "is the one method left to us to 
insure:that, finally, child support or
ders are worth the paper they are 
printed on." . 

"No longer will deadbeat parents 
be able to move from state to state to 
perpetually frustrate enforcement 
effons," he added. 

Ms. Woolsey said that under their 
proposal "the children stop being 
punished over the emotions of the 
separation or the divor~e." Ms. Wool
sey said that when she and her hus
band divorced about 30 years ago, he 
never paid any of the court-ordered 
child support, so she worked and 
went on welfare. 

The accounting office's report sin
gled out the Office of Child Support 
Enforcement in the Department of 
Health and Human Services for 
··limited leadership and oversight." 
The report criticized the office for 
not follOwing recommendations the 
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G.A.O. made five years ago that in
cluded withholding Federal financial 
help for computerizing inadequate 
state programs. 

The Department responded by 
saying that the accounting office as
sumed It had more authority to tell 
the states what to do than the law 
allowed. And whUe It said nothing 
about the rate of compliance, the 
Department said that total collec
tions have increased from $8 billion 
in 1992 to $12 bIllion In .1996. But the 
G.A.C. report noted that while collec
tions Increased, so. did support or
ders, which meant the rate remained 
relatively constant. ' 

According to reports by the De
partment, collection rates Increased 
modestly, from 13.9 percent In 1981 to 
19.3 percent In '1991. but slipped a bit 
before recovering to 19.4 percent in 
1995, the last year for Which statis
tics are avallable. There was huge 
v.arlation amont states, with Minne
sota's record of collecting In 40 per
cent of cases the best;and Indiana's 
10 percent the worst. The District of 
Columbia, Illinois, and Tennessee 
each collected In only 11 percent of 
the cases. Connecticut collected In 16 
percent, New York In 15 percent and 
New Jersey In 24 percent. California, 
with nearly 4 million children cov
ered by support orders, collected in 
just 14 percent of the cases. . 

The report warned that the $2 bil
lion that the Federal Government 
has spent helping states computerize 
their systems for tracking delin-
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quent parents may prove grossly in
adequate. even without the addition
al requirements imposed by'the 1996 
welfare law. . . 

The reper! said ~e 12 sta~es that 
have developed computer systems 
that meet the department's stand
ards represent only 14 percent of the 
national cases. The accounting office 
said that many of the larger states 
that have assured the department 
that they would meet this. year's 
deadline for certifiCation of their 
computer systems were being too 
optimistic. . 

One major obstacle to the Hyde-
'~oolsey proposal Is the hostility to 

the Internal Revenue Service in Con
gress, especially among Republi
cans, and 'to giving the agency a~dl· 
tional powers. But Mr. Hyde,.a con· 
servative, said tHat in the face of the 
accounting office's·"BJlPalling" find
ings, It was time to take that step. 

"Governmental child support col
lection efforts must be consolidated 
at ~e Federal level," Mr. Hyde said, 
"and support must be collected with 
the same efficiency and resolve with 
which Federal taxes are collected." 

Under the HydC:-Woolsey plan, em
ployees would indicate on tax with
holding forIt\S the monthly amount of 
any court~~ered obligation. Fail
ure to ·do sa~would constitute J1 tax 
law violation punishable by a year 10 
prison. 

Employers would deduct and with
hold support payments, just as they 
withhold taxes, and fallure to with
hold would be punished J~ as taIl· 
ure to withhold taxes IS. sanctioned. 
But the custodial parent could 
choose; if payments were being 
made regularly, to let current pro
cedures continue without the tR.S. 
deducting from the other parent .. 

The I.R.S. would also have access 
to a national "register of support or
ders. If a parent failed to pay the 
amount of support ordered by the tax 
deadline, the I.R.S. would assess and 
collect the amount In the same way It 
collects unpaid Federal taxes. 

"The present difficulties with the 
interstate enforcement of child sup
pon wlll be eliminated with the 
stroke of a pen," Mr. Hyde said. "No 
longer will custodia! parents have to 
walt years While court systems in 
different states coordinate their ac
tions." 

\ 
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tJ Cynthia A. Rice 07/30/9705:40:17 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

cc: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP, Elisabeth Stock/OVP @ OVP 
Subject: I met with your old friend Geri Jensen yesterday re: child support 

They still remain committed to federalizing the system, and have also given certain concrete 
suggestions I will check into. She said something that really stuck in my craw .- that under Reagan 
and Bush, HHS was more responsive to their complaints about states violating federal regulations 
and laws than they are now. That comQ"ent has reinforced an idea I already had, which is that 
post-budget deal, we should devote more effort to ensuring that HHS is ushin states on child 
support, partlcu ar y gIven e resIdent s remar s to t e NGA. (Elena, I had already added this as 
aprocess for the Erskine process memo.) 

(For those of you who don't know her, Geraldine Jensen is the head of ACES, the Association for 
Children for Enforcement of Support, a group of custodial parents who advocate for better child 
support enforcement.) 
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Report: States failing to computerize child support collections 

WASHINGTON (AP) After 16 years and $2.6 billion, 35 states have failed to computerize their child-suppon collection 
systems and many of the largest are likely to miss an October deadline to finish thejob, CooeraJ auditors say. 

Meanwhile, just 20 percent of all the child suppon owed is collected. 

States underestimated the complexity and cost of the computer project. says the repon by the General Accounting Office, 
obtained by The Associated Press.. But it blames the Health and Human Services Department for" ineffective federnlleadershiJ," 
saying the department failed to properly monilor stale progress. punish stales that fell behind or assure that tax money was 
properly spent. 

HHS .. allowed state systems with serious problems to proceed, thus escalating spending with no assunmce that effective, 
efficient systems would result and many indicators to the contrary," the GAO said in the repon scheduled for release Thursday. 

HHS acknowledges problems but says it is not responsiblc for state delays. "It's not our role [0 design the systems for the 
states." said spokesman Michael Kharfen. 

Angered by the delays and cost ovemms. a senior House Republiean plans to introduce legislation thaI would nationalize 
child-suppon collections, with the Internal Revenue Service colleCling the money and the Social Seeurity AdminiStration paying 
it out. 

.. If they would just treat cbild suppon as taxes and collect it \\ith equal energy and diligence. we think thaI would go a long 
way to helping mothers who are trying 10 raise children with very lillie income." Rep. Henry Hyde, R-Ill .. said Wednesday. 

Computerized systems are supposed to make it easier to uack do\\n deadbeat parenes. They owe $345 billion to their families 
and to taxpayers. who pay billions in welfare 10 children whose fathers don't support them. 

Once in place. computers allow all information on a case to be S10red centrally. Workers thus can uack down parents using 
electronic information from vehicle registIations. tax departments and new-employee registers. And states can share information, 
a crucial point since one-third of all cases involve out-of-state paregts. 

[n 1980. Congress _agreed to pay 90 percent of the COSI of computerizing state systems, and in 1988. it required all stales to 
aUtomale. 

BUI only one State system was complete by the first deadline nearly \WO years ago. That deadline was ex,ended unlil Oct. I, 
1997. 

Now. nine states including the high-population states of California. Michigan, Ohio, Illinois and Pennsylvania plus the 
District of Columbia have told HHS that they won't be ready. 

The GAO report presents an even gloomier picture sayin&.,14 
states won'l be ready by October but HHS saXs there's been progress since thaI research was do!)e. 

Still, only IS stales mostly with small populations and none of the largest have completed systems. 

The federal governmcnt has spelll more than $2 billion so far, and states have spent another $600 million on the project well 
above cost projections, 'the GAO said. Some states have doubled tbeir initial projections. it said. 

Please contact Dana Colarulli if you would like to reeeive the WR Daily Report bye-mail or if you have questions about articles 
found in this pUblication. (dcolarulli@acf.dhhs.goY(e-mail) or 202-401-<5951 (voice)). 
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SrtJres Nl!Ws Briefs -- July 17, /997 Thu,sday 07:03 a.m, Eastern Time -
CALIFORNIA: No Budget, Still 

(SACRAMENTO) - The state of Califomia is now into the 17th day wimout a budget and there's NO agreement in sight. 
There are those at the capitol who believe thaI a budget agreement may not be reached until sometime in AUgust because of deep 
philosophical differences between Republican Governor Pete Wilson and the Democrat-<:onuolled legislature over "dfare reform 
and other issues. Although California's budget Is overdue, it hardly compares to the state of New York. that bas been without a 
budget since April 15th. 

Copyright 1997 The New York Times Company 
The New York Times -July 17, 1997, Thursday, Late Edition - Final 

Child-Support Collection Net Usually Fails 
BYUNE: ByADAMCLYMER 

Delinquent parents shirk court orders to pay child support in 4 of e,'ery S cases, and Federal effortS to help states increase 
compliance rates have failed, the General Accounting Office reported today. 

The 50 states have been under increasing Federal pressure to make sure that child support is collected. But the GAO. report 
found that despite some improvements, the system was still porous: ·States have underestimated the magnitude, complexity and 
costs of their projects and operations, and they could have received better guidance from the Federal Government." 

Representatives Henry J. Hyde, Republican orlllinois, and Lynn C. Woolsey, Democrat of CaJifornia, who requested the repon 
by the non-partisan in'-.:stigative arm of Congress, said it showed that collection of child support should be turned over t6 the 
Internal Revenue SCf'ice. They proposed legislation that would also have the Social Security Adminisuation disburse payments 
\0 parents or to state welfare agencies. 

Mr. Hyde said the problem was made more urgent by changes in the welfare law. Custodial parents who exhausted their 
welfare eligibility would have an even more urgent need for support payments, he said, 

Deducting child support from paychecks, just like taXes, Mr. Hyde said, "is the one method left to us to insure that, finally, 
child support orders are worth the paper they are printed on." 

"No longer will deadbeat parents be able to move from state to state to perpetually frustrate enforcement efforts,· he added. 

Ms. Woolsey said that under meir proposal "the children Stop being punished over the emotions of the separation or the 
divorce." Ms. Woolsey said that when she and her husband divorced about 30 years ago, he neVeT paid any of the court-{)rdered 
child support, so she worked and went on wclfare. 

The accounting office's report singled out the Office of Child Suppon Enforcement in the Department of Health and Human 
Services for "limited leadership and oversight." The report criticized lhe office for nOI following recommendations the G P. O. 
ma~ five years ago that included withholding Federal financial help for computerizing inadequate state programs. 

The Deparunent responded by sa in that assumed it had more auth . to do tban 
the law allowe . W J e It said nothing about the rate of compliance, me Depanment said that tota! collections have increase 
from $S billio;' in 1992 to 512 billion in 1996. But the G.A.O. report noted that while collections increased. so did suppon 
orders, which meant the rate remained relatively constant. 

According to reports by the Department, collection rates increased modestly, from 13.9 percent in 1981 to 19.3 percent in 
1991, but slipped a bit before recovering to 19,4 percent in 1995, the last year for which statistics are available. There was huge 
variation among states. with Minnesota's record of collecting in 40 percent of eases me best, and Indiana's 10 percent the worst. 

Please contact Dana ColaruUi if you would like to receive the WR Daily Report bye-mail or if you have questions about articles 
found in this publication. (dcolarulli@acf.dhhs.gov(e-mail) or 202-40'~95' (voice)). 
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The District of Columbia, Illinois. and TeMessce each collected in only II percent of the cases. Connecticut collceted in 16 
peroent, New York in 15 percent and New Jersey in 24 percent. California, "ith nearly 4 million children covered by support 
orders. collected injust 14 percent of the cases. 

The report warned that the SZ billion that the Federal Government has spent helping states computerize their systems for J 
tracking delinquent parents may pro'·e grossly inadequate ... ·en without the additional requirements imposed by the 1996 welfare 
law. 

The report said the 12 stales [hal have developed computer systems thai meet the department's standaJds represent only 14 
~rcent of the national cases, The accounung office said that many of the larger states that have assured ihe depantnem d",,,they 
would meel this year's deadline for certification of their computer systems were being too optimistic. 

One maor obs 0 sal is the hostility to the Internal Revenu ss, especially 
among RepUblicans. and to si,ing the agency addition. powers. BU! Mr. Hyde, a conseTVath·e, said that in the face of the 
accounting office's "appalling" findings, it was time to take that step, 

"Govenunental child support collection efforts must be consolidated at the Federalle\'c1.· Mr. Hyde said, "and support must be 
collected with the same effiCiency and resolve \\ith which Federal taxes are collected.' 

Under the Hyde-Woolsey plan. employtcs would indicate on tax withhOlding forms -<lrdered 
obligation. ailure to do so would constItute a ta.-.: aw VlO auon purus e y a year in prison. 

Employers would deduct and withhold support payments. just as they withhold taXes and foil",.. '0 withhold would be 
punished . ust as failure to withhold ta.xes is sanctioned. But the custodial parent could choose. if cnts were being made 
regularly, to let current procedures continue ",thout the I.R.S. deducting rom t e other parent. 

The I.R.S, would also have access to a national register of support orders. If a parent failed to a the amount of su rt 
ordered by the taX deadline, the I.R.S. would assess an collect the amount in the same way it collects unpaid Federal ta.-.:<s. 

"The present difficulties with the interstate enforcement of child support will be eliminated with the stroke of a pen." Mr. Hyde 
said. "No longer will custodial parents have to wait years while coun systems in different states coordinate their actions." 

GRAPHIC: Graph: ')IT ISSUE: Little Support" 
Percentage of child-support cases in which support paymenls ... ere collected. Custodial parents collect less than 20 percem of 
the child support they are owed. Groph shows percentage paidfrom 1981 to 1995. (Source: Health and Humon Services) 

Copyright 1997 The Washington Post 
The Washington Post - July J 7, 1997, Thursday, Final Edition 

Nation's Child Support System Criticized; GAO Faults U.S. for Inadequate 
Leadership, States for Poor Improvement 
BYUNE: Barbara VolJejda, Washington Post StajJWriter 

The General Accounting Office yesterday issued a harsh assessment of the nation's child suppon system, saying the federal 
government has pro\ided inadequate lead· and states have failed to make improvements that would allow them to collect 
bi IOns 0 0 ars 0' ea beat parents. 

Despite the mandate of a 1988 law and lhe expenditure of S 2.6 billion. most States have not computerized their collection 
systems. a step seen as essenlial in bringing in more of the $ 34 billion owed in child support . ..-

Please contact Dana Colarulli if you would like to receive the WR Daily Report bye-mail or if you have questions about articles 
found in this publication. (dcolarulli@acf.dhhs.gov( .... mail) or 202-401.Q951 (voice)). 
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While the total amount of child support collected has increased significantly since 1990, states collect money in fewer than one
fifth of cases in which it is owed. 

"The current system remains a failure.' said Rep. Lynn C. Woolsey (D-Calif.), who requested the study with Rep. Henry J. 
Hyde (R-IIl.). The two members of Congress are introducing legislation that would take responsibility for child support collection I 
away from states and tum it over \0 the federal government. 

Efforts to improve child support collection are considered essential to the suecess of welfare reform because as many as a I V 
'i,.uaner of those on welfare could go o'f tho .eUs if ~ceived the support they were owed. 

Welfare legislation enacted ISS{ year imposes .... 'tensive new requirements on states to centralize and automate their child 
support collection systems, building on the requirements of the 1988 law. But the poor perfonnance described in yestcrday's 
report bodes ill for the success of the child support efforts in the ncw law. 

"The findings confirm our worst fears about the program and reinforce in our minds the need for the federal government to 
take over the job of enforcing child support orders," Hyde said in 3 prepan:d statement. 

EffortS to automate child support collection date back to 1980. when Congress agreed to help states pay for computerized 
systems that would keep track of court orders mandating parents to pay child support. In 1988. Congress required states to SCI up 
the computerized registries. setting a 1995 deadline. But Slates were plagued with technical glitches, cost overruns and friction 
with counties and court systems, some of which maintain their own child suppon records. 

AS a result. the deadline was e~'tended to October 1997. Still. just 15 states havc met the requirement so far. and thc GAO 
predicts many states will fail to meet the new deadline. 

Officials at thc Department of Health and Human Services, which ovelSeCS the system. say nine states have indicated they may 
miss the October deadline. If that happens, about 44 percent of the national caseload "ill not be included in automated systems. 
the GAO reponed. because those states include California and others .,.ith large populations. 

The re n blames the federal government for failing to improve its o"ersi t, sa};ng the Office of Child Support Enforcement 
at HHS "has allowed some funds to be spent Without ensunng t at states were progressing toward elfeetive or efficient systems." 

HHS spokesman Michael Kharfen said the Clinton administration was disappointed that some states have encountered 
problems, but 'we disagree that there's been a lack offederalleadership .... II is the stalCS' responsibility to design and 
implement these systems." 

He said HHS has y.;thheld federal funds in some cases until states have met certain goals. 

Elisabeth Donahue, counsel at the National Women's Law Center. said, "l\.!any states don't want to put much of their 0\\11 

resources into these programs; they don't do a good job collecting money. but they ",an[ to retain control of it. ... This is [he 
Slates' last chance ... 

Paula Robern, a senior staif attorney a[ the Center for Law and Social Poliey who tracks chile! suppon collections, said that if 
nearly half of all cases are not included in automated systems by thc deadline this year. "there is nOI a chance- that the changes 
envisioned in the new welfare reform bill will be realized. 

"Once again, the moms and dads who need child support have been made big promises that we can't deliver on,· she said. 

Copyright J 997 Times Mi,.,.or Company 
Los Angeles Times - July J 7, J 997. Thursday. Home Edition 

Please contact Dana Colarulli if you would like to reeeive the WR Daily Report by ... mail or if you ha .... e questions about articles 
found in this publieation. (dcolarulli@acf.dhhs.gov ( ... mail) or 202--101-€9S1 (voice». 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Thursday's papers: Possible stories about GAO Child Support Report 

Tomorrow's papers may have stories about the GAO Report on State Child Support Computer 
Systems, which says that $2.7 billion federal dollars have been spent on child support computer 
systems since 1988 and yet some states won't make the October 1 st deadline for having them up 
and running. (HHS thinks about 40 states will meet the deadline.) Our answer is that we are 
disappointed that some states will fail to meet the deadline. Congress gave them funding, HHS 
gave them technical assistance, and some states have fallen down on the job. However, the funds 
spent weren't wasted: the systems created helped collect $88 billion in child support over that 
period. 

Remember, these computer systems rules were created by the 1988 Family Support Act; last 
year's law merely extended the deadline until this October to give states more time. 

The report was commissioned by Congressman Hyde, who is expected to introduce legislation 
calling for a federalized child support collection system run by the IRS. 

I have HHS's Q&As on this if anyone needs them. 

Message Copied To: 

Diana FortunalOPD/EOP 
Elisabeth Stock/OVP @ OVP 
Emil E. Parker/OPD/EOP 
Laura Emmett/WHO/EOP 
Emily Bromberg/WHO/EOP 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: Treasury is planning to give child support data to USA Today without our authorization--

Did you okay this? Aren't we still holding on to all the child support info? (Although it may be 
time to give up on the child support radio address ...... ) 

Treasury will send out about half a million notices to delinquent parents on Tuesday and they want 
to leak to USA Today. 

Ben Nye is on the road, but his office says he thinks he got authorization from the White House. 



[ll~ ! :::ce N. Reed 
f::!-' m~ 04/21/9703:26:11 PM 
, 
Record Type: Record 

To: FORTUNA_D @ A1 @ CD @ LNGTWY 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 
Subject: Re: FYI; states were mad at us for siding ago them on this suit llib 

I think the Court was probably right on this one. Our position was pretty weak (partly my fault, as I 
recall). I don't think we should press the point. 



<.,;.. 

Record Type: Record 

To: Bruce N. Reed, Elena Kagan, Cynthia A. Rice 

cc: 
Subject: FYI; states were mad at us for siding ago them on this suit 

Date: 04/21/97 Time: 11 :04 
SCourt bars parents' child-support suits against states 

WASHINGTON (AP) Parents cannot sue states to force them into 
overall compliance with a federal child-support enforcement 
program, the Supreme Court ruled today. 

But the unanimous decision left open the possibility that 
parents still might have some rights to sue under a program that 
ties federal welfare funds to states' child-support enforcement 
efforts. 

The ruling keeps alive a lawsuit by a group of Arizona women who 
had trouble getting child-support money from their children's 
fathers. 

Under the child-support program, states accepting federal money 
must help parents collect support from the noncustodial parent. The 
law says states must be in ' 'substantial compliance" with 
collection standards, which means being in compliance in 75 percent 
of the cases reviewed. 

Justice Sandra Day O'Connor wrote for the court that parents 
. cannot sue in an effort to force states to meet that overall 
standard. 

, 'Far from creating an individual entitlement to services, the 
standard is simply a yardstick for." (federal officials) to 
measure the systemwide performance of a state's ... program," 
O'Connor said. 

, 'It is clear, then, that even when a state is in . substantial 
compliance' ... any individual plaintiff might still be among the 
10 (percent) or 25 percent of persons whose needs ultimately go 
unmet," she said. 

But O'Connor said some provisions of the law still' 'may give 
rise to some individually enforceable rights" that she did not 
specify. 

The justices ordered a lower court to take a new look at the 
Arizona lawsuit to determine whether it asserts any such specific 
rights. 

Five Arizona women sued state officials in 1993, accusing them 
of not doing their part under the federal Aid to Families with 
Dependent Children program, which is run by state agencies with 
federal money. 

In exchange for the federal money, states must help parents who 
have custody of their children including those who are not on 
welfare collect support they are owed by noncustodial parents. 



Enforcement services are to include establishing paternity and 
going after deadbeats who do not comply with court orders to help 
pay the cost of bringing up their children. States that are not in 
.• substantial compliance'" lose part of their federal funding. 

Arizona's lawyer argued that allowing individual parents to sue 
over alleged noncompliance would, in effect, create a 100 percent 
compliance rule. 

The five women sought to represent about 300,000 custodial 
parents in Arizona. 

A federal judge threw out their lawsuit, saying Congress did not 
intend to let private citizens sue under the welfare law. But the 
9th U.S. Circuit Court of Appeals ruled that the women could sue 
under a federal civil rights law. 

The Clinton administration supported the women's argument that 
they had a right to sue Arizona officials. However, 42 states and 
the District of Columbia urged the justices to bar such lawsuits. 

The Supreme Court said the compliance rule •• was not intended to 
benefit individual children and custodial parents, and therefore it 
does not constitute a federal right. '" 

Congress enacted sweeping changes to the federal welfare law 
last year, ending the federal guarantee of cash assistance to the 
poor. But the justices last October turned down a request by the 
Arizona women to return the case to a lower court for 
reconsideration under the new welfare law. 

The case is Blessing vs. Freestone, 95-1441 . 
APNP-04-21-97 1116EDT 
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I. Introduction and Overview 

INTRODUCTION TO THE ClDLD SUPPORT ENFORCEMENT PROGRAM 

The Child Support Enforcement program began in 1975 when Congress enacted title IV-D of the 
Social Security Act for the purpose of establishing and enforcing the support obligations owed by 
noncustodial parents to their children_ The Child Support Enforcement program is a joint undertaking 
involving Federal. State, and local cooperative efforts. 

The Office of Child Support Enforcement (OCSE) within the Administration for Children and 
Families of the Department of Health and Human Services is the Federal agency that oversees 
administration of the program. The Federal government sets program standards and policy, evaluates 
States'perfonnance in conducting their programs and offers technical assistance and training to States. It 
also conducts audits of State program activities, and operates the Parent Locator Service, National 
Training Center and National Reference Center. The Federal government pays the major share of the 
cost of funding the progx-am. OCSE acts as the agent of the Internal Revenue Service in facilitating 
collection of overdue support from Federal income tax refunds. OCSE prepares this annual report to 
Congress based on States' reports of their activities. 

State governments work directly with families through State Child Support Enforcement (CSE) 
agencies and/or their local counterparts. These agencies work closely with officials offamily or domestic 
relations courts or use administrative processes in order to establish paternity, establish support orders, 
collect child support and distribute amounts collected. They also work with prosecuting attorneys and 
other law enforcement agencies to establish and enforce support orders. Each State CSE agency operates 
under a State plan approved by OCSE. State governments and, in some States, city, county, and/or local 
govenunents participate in funding the program. 

The Child Support Enforcement program directly serves a variety offamilies. It serves filrnilies 
receiving assistance under the title IV-A Aid to Families with Dependent Children (AFDC) program, 
families receiving assistance under the title IV-E Foster Care program, families receiving l13.istlUlce under 
the title XIX Medicajd program, fainilies who fonnerly received assistance under the above programs, 
and all other families who apply for services. . 

Much of the child support collected for families in the AFDC· program is used to repay assistance 
that they receive under those programs. Federal law requires applicants for and recipients of tide IV-A 
AFDC, and Medicaid to assign their support rights to the State in order to receive assistance. The 
AFDC families receive up to the first $50 of any current child support collected each month, as well as 
any current support collectc;d that is above the amount of assistance received. 

1 

141004 
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For some families, the child support·collection is enough to enable them to leave the AFDe rolls. 
Child support collected for families who are not receiving government assistance goes directly to those 

families to help them remain self·sufficient. 

The Magnitude of the Nonsupport Problem 

The latest available infonnation confirms ~hat child support is critical to the lives of America's 
children and families. The report, Child Support for Custodial Mothers and Fathers: 1992, reveals that 
millions of mothers and fiLthers are rearing children without the financial support of the other parent. 
This report is based on a survey that is cosponsored by the Census Bureau and the Office of Child 
Support Enforcement. 

According to the report, only half of aU families with one custodial parent and with a child 
support award received the full amount of child support due to them. "Can we say we are doing enough 
for children, when millions of parents don't know if they can put fOod on their child's table while absent 
parents evade their responsibility?" said Secretary Shalala. "Today's report clearly demonstrates that we 
need tough child support enforcement to insure children get the help they deserve. The Clinton 
Administration has a plan that would increase child support collections by $24 billion over 1 0 years 
resulting in $4.2 billion in welfare savings," added Secretary Shalala. 

The Census Bureau reports that 11.5 million fiLmilies are potentially eligible for child support 
because one parent lives elsewhere. Slightly more than half; 54% or 6.2 mi1Iion families, had a child 
support order in place. Of those with orders,' 5.3 million were due payment and 4 million received aU or 
some payment. The total amount families received was $11.9 billion in child support leaving $5.8 billion 
uncollected of the ·$17.7 billion due in 1991. These numbers reflect only the amount of child support 
owed for custodial parents who had child support orders. 

This is the first Census ..-eport on child support to present information on the growing number of 
custodial fathers. In 1991, 14 percent, or 1.6 million one custodial parent families, were headed by 
fathers. More ~han half of custodial fathers had no child support awards. Of those with awards and 
payment due. about two·thirds received some payment. More than half of custodial mothers have child 
support awards and about three-fourths received some payment. 

2 
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Social Indicators Chart Future Challenges 

The child support program can be viewed in the context of general social indictors. There are 
indicators that can be used both to chart changes across the nation and to monitor oven,]1 progress. 
While: the child support enforc:ement program can affect these indicators, many other external factors also 
influence them significantly. Nevertheless, only when these factors begin to show improvement can 
Federal, State and local governments truly claim success'. 

Pen:ent of Children In Poverty, 1910-1993 

Percent 

=, 
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-+-A11 Children 
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25J~~~~~~~~~~~~~~~~~~~~~~ 20 
15 • ----- ~ • • 
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Source: Census om 

Today, the needs of children and families are more complex and urgent than ever before. Too 
many children live in poverty. Too many children arc not supported, emotionally or financially, by both 
their parents. The challenges are great, but the risks of not achieving our goals are even greater. Strong 
and healthy children and families improve the quality of life for us all. 

The American family has undergone dramatic structural change in the last two decades. A steady 
increase in the incidence of out-of-wedlock births and high rates of divorce are denying children the 
traditional support ofa two-parent family. 

3 
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The numbers show that nearly one of every fOUT children now lives in a single-parent home and, 
over time, about half of all children are likely to spend some time in a single-parent home. Child support 
is a critical component for ensuring economic stability for millions of single-parent families. While many 
single parents can and do raise their children well on their own, the financial burden of serving as the 
family's sole provider too often puts the children at risk of living in poverty. A better job of assuring that 
all children receive support from both oftheir parents can be done. 

Pon:onI 

Children Uving in Single-Parent 

Famffies, 1970-1993 
~~---------------------------~ 
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OVERVIEW OF FY 1995 ACIDEVEIV .•. 

During fiscal year 1995, State CSE agencies were able to: 

• 

• 
• 
* 

Establish paternity for 903,000 children, an increase of 7! : " . 

Establish 1,051,336 support orders; 

Locate 4,950,112 parents, their employers, income or asset,: 

Collect a record $10.8 billion on behalf of children, a 36 ~~.- .. 
1992 child suppon collections, 

This report is organized to focus on the constructive steps taken in 
better, The CSE program concentrated major effons in FY 1995 on consu::. 
staff in developing a national strategic plan, on reaffirming the government'o 
IUld on building renewed and improved pannerships with other stakeholder, . 
The essence of our partnerships will be Ii shared strategic vision, joint planr;;' 
collective development of performance measures focused on outcomes thot .. 
addition, FY 1995 was a banner year for State adoption and implementation 
license suspension, and interstate legislation, as well as the fir~t meaningfill r . 
States are making in establishing paternities through in-hospital voluntary al: 

NATIONAL STRATEGIC PLAN ADOr?' 

In FY 1995, after a year of intensive work and negotiations, Federa; 
enforcement authorities reached consensus on a national strategic plan ~, " c 

Performance and Results Act. 

Signed into law by President Clinton in. August, 1993, the Govern" 
Act (GPRA) reforms the way Federal agencies perfonn, The law requires " 
want to achieve and report on their performance. When implemented, UPt . 

• OCSE estimates that, nationally, 903,000 paternities were established by child -""I'll'''' 
1995 fiscal year. This takes account of both the 659,373 patentities reponed to OCSi: 
well as in-hospital acknowledgements (for Slates who voluntarily furnished .sueil t.l<tf:~ 

unknown number of acknowledgements for children in the IV·!) ClIseln"rl 
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* improve the effectiveness of Federal programs by promoting a new focus on results, service 
quality, and public satisfaction; 

'" systematically report on progress in achieving program objectives as stated in agency strategic 
plans and annual performance plans; and 

.. initiate reform with a series of pilot projects in setting program goals, measuring program 
performance against these goals, and reporting publicly on their progress. 

By September, 1997, all Federal agencies will develop comprehensive five-year strategic plans 
that include mission statements and long range goals and objectives the agency expects to achieve. As a 
"living" document, subject to periodic revision. the strategic plan must be flexible enough to 

. accommodate new legislative mandates and other programmatic changes. At each stage of the 
document's development and throughout the life of the program, Federal agencies must seek input from 
the people they serve, from state partners, and from others directly concerned with the program. 
Agencies' annual performance plans will describe the results they expect to achieve in the coming fiscal 
year, along with the performance indicators they will use to measure results. Six months after the end of 
the fiscal year, agencies will report to the public, the President, and Congre5s on how well they did. 
Program results at the national level will be tied to budgeting. 

Before implementing GPRA in all Federal programs, the Office of Management and Budget 
(OMB) is pilot testing GPRA's concepts in over 70 selected Federal agencies during fiscal years 1994-
1996. All of the pilot programs are developing five-year strategic plans and annual performance plans by 
which they will be measured at the end of the pilot period. The Child Support Enforcement Program is 
one of only four in the Department of Health and Human Services designated by OMB to be a GPRA 
pilot. 

Under the GPRA pilot project, Federal, State, and local child support or IV-D functions remain 
the same, but (tPRA refocuses and restructures their work toward achieving spccific and measurable 
program results. GPRA activitiCll, conducted by Administration for Children and Families regional 
offices, and in State and local IV -D offices include strategic planning, perfonnance planning, and special 
demonstrations. All GPRA activities are coordinated, integrated, and mutually supportive. 

The national strategic plan for the CSE Program undelWent several revisions with widespread, 
thoughtful input from IV-D agency officials, advocacy organizations, custodial and noncustodial parents, 
vendors to the child support community, and State and local support enforcement workers. Closure on 
the plan occurred February 28, 1995, during a facilitated national videoconference ofIV-D directors and 
Federal CSE staff. At the final talks, 23 State CSE programs were represented, as nearly 100 Federal, 
State, and local staff took part in a telephone and videoconference. 

6 
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The accomplidunent of consensus on the five-year national strategic plan drew spontaneous 
applause from the group of25 meeting in Washington, DC. Cecelia Burke. then President of the 
National Council of State Child Support Enforcement Administrators and Director of the IV -D program 
in Texas. acknowledged the event as a milestone in Federal and State relations. "For the first time ever," 
she said, "we have a strategic plan for the whole program. I feel we are moving into a new realm with 
OCSE, when you consider the magnitude of what we have just accomplished here." 

In accepting the national strategic plan as a working blueprint for the CSE program over the next 
five years, all IV-D partners--Federal, State, and local-signaled their agreement on the goals and 
objectives for the program that focused on children having parentage established and financial and 
medical support from both parents. Leaders noted. however. that current legislative activity may bring 
substantial change to the prqgram, therefore, the strategic plan is seen as a "living document," flexible 
with regard to local issues, though still national in scope and open to revision as required by events. 

For FY 1995, OCSE's two measures of successful program results, nationwide. are the total 
number of paternities established and total child support dollars Collected. 

MODEL EMPLOYER EXECUTIVE ORDER ISSUED 

Executive Order 12953 signed by President Clinton on Februl!ry 27, 1995, established the' 
executive branch of the Federal government, through its civilian employees and uniformed services. as a 
"model employer" in promoting and facilitating the establishment and enforcement of child support. At 
the signing, President Clinton described the executive order as "another major step in our efforts to bring 
the Federal government in line with the basic values of ordinary Americans." 

The executive order requires all Federal agencies and uniformed services to cooperate fuUy in 
I\ffortS to establish paternity and child support orders and to enforce the collection of child and medical 
support in all situations where such actions may be required. The order also requires agencies to provide 
information to their personnel concerning the: services that are available to them and to ensure that their 
children are provided the support to which they are legally entitled. 

To implement this order. 

I4i 010 

• Every Federal agency must review its procedures for wage withholding, and implementing 
regulations, to ensure that it is in full compliance with the requirements of 42 U.S.C 659. 
Every agency shaH endeavor, to the extent feasible, to process wage withholding actions 
consistent with the requirements of 42 U.S.C. 666(b). 

7 
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• .. 

• 

* 

* 

• 

• 

Beginning no later than 1uly 1, 1995, the: Director of the Office ofPersoIUlel Management 
shall publish annually in the: Federal Register the list of agents (and their addresses) 
designated to receive service of withholding notices 'for Federal employees. 

Every Federal agency shall assist in the service oflegal process in civil actions pursuant to 
orders of State courts to establish paternity and establish or enforce a support obligation 
by making Federal employees and members of the uniformed services stationed outside 
the United States available for the service of process. . 

Every Federal agency shall cooperate with the Federal Parent Locator Service by 
providing complete, timely, and accurate information to assist in locating noncustodial 
parents and their employers. 

The master file of delinquent obligors that each State child support enforcement (CSE) 
agency submits to the Internal Revenue Sentice for the purpose of Federal income tax 
refund offset shall be matched at least annually with the payroll or. personnel files of 
Federal agencies to determine if there are any Federal employees with child support 
delinquencies. The list matches shall be forwarded to the appropriate State CSE agency 
to determine, in each instance, whether wage withholding or other enforcelllent action is 
appropriate. 

All Federal agencies shall advise current and prospective employees of services authorize:d 
under title IV-D of the Social Security Act that are available through the States. 

The Office of Child Support Enforcement has worked to promote implementation of the order. 
In April 1995, OCSE and the Office of Personnel Management (OPM)jointly hosted a conference 
attended by over 100 Federal agencies to facilitate implementation of the EO. Bruce Reed, the Deputy 
Assistant to the President for Domestic Policy, provided the keynote speech, "Leading by Example: The 

. Federal Government's Commitment to Improving Child Support Enforcement in the Federal 
Workforce." OCSE conducted a training workshop for Federal, State, and local staff on the EO at the 
5th Annual Training Conference and at the National Child Support Establishment Association (NCSEA) 
conference and developed an informational video and flyer, "Child Support Information for Federal 
Employees" In addition, OCSE assigned a staff person to serve as coordinator for the EO and on three 
occasions OCSE developed messages informing all HHS employees ofthcir obligations under the EO. 

TWENTIETH ANNIVERSARY OBSERVED 

~011 

Over the past twenty years, the Child Support Enforcement Program has matured into a public 
service that puts children first. The record shows continuing program improvements that have earned the 

8 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Diana Fortuna/OPO/EOP, Lyn A. Hogan/OPO/EOP 
Subject: HHS needs advice/sign-off re: tomorrow's child support hearing 

Wf--c~rJ. ~n""T 
(Vlor d."'; 1.L 

c.~) 

Tomorrow Judge Ross testifies on the child support incentive report. Shaw and Levin have asked 
HHS to provide a table showing the incentives received state by state under the proposal versus 
current law. The table shows that California, Connecticut, Florida, Illinois, Mississippi, New 
Mexico, Tennesee will all lose money -- if they don't improve their child support enforcement 
performance. 

Tarplin is inclined to give them the table because--
1) the request is bipartisan 
2) there's no good way to keep a lid on the info because it was used by the state-HHS 

working group that prepared the report and one of the state reps (former CA child support director 
Leslie Frye) is a witness on the same panel. 

He wants to make sure it's ok with us. 

I think it's okay because our message should be: We want to be as tough as possible on child 
support enforcement -- and that means holding states accoutable for results. Only states that 
perform well should get incentives. If California doesn't like these projections, they should revamp 
their program to produce better results .... etc. What do you think? 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington. D.C. 20503-0001 

Thursday, February 27. 1997 

LEGISLATIVE REFERRAL MEMORANDUM 

Totel Peges: 3cr 
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TO: 

FROM: 
OMB CONTACT: 

legislative hiaiso Officer - See Distribution below 

-frn% forsgren 0 ASSIstant oreclor for Legislative Reference 
Melinda D. Haskins 
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Funding 

SUBJECT: HHS Proposed Report on Child Support Enforcement Incentive 
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If your rospons. to this req~eot for views Is short (e.g., concurlno comment', we prefer that you respond by 
.-mall or by faxing uS this ,esponse sheet. II Ihe ,esponse Is shon end you preler to call. pie ••• call the 
branch-wldo lin. shown below INOT the enalyst's line' to leave a message with 8 leglsl8tiV8 80.istant. 

You may 8100 ,e.pond by: 
11) calling the aneiysllallorney's direct line Iyou will bo connected to voice mall If th. analYlt do •• not 
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__ See proposed edits on pages ___ _ 
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ChUd Support Enfor(ellleot Incenth:e FuDding FOl'D'lulD 

INTRODUCTION ....... 

The Penonal Responsibility and Work Opportunity Reconciliation Act of 1996 (l'RWORA) 
requires the Secretary of H~1th ~nd Humlln Services (HRS), in consultation with State 
dinlctors of IV-D progr.uns, tu rcwrmm:ml w COlIgrcss a m:w incentive funding system for 
UJt; Stale child support enf'oreement prosrams which is to be bllsed on program performance. 

In order to consult with State IV -D directors, an Incentive f'undlng Work Croup was formed 
consisting of IS State and local IV-D directors and 11 Federal staff representatives from the 
u.s. Dqw'tment of Health lind Human Sarvloes. The Work Group held a series of meetlng. 
and worked over a period of three months to come up ~With the recommendations for the new 
incentive funding system. State representatives on the Work Group also consul!od with State 
IV-U. programs not represented dIrectly on the Work OIOup. The recommendations ot tne 
Work G~uP represent a consensus (althoujth. nOI necessarily, unanimous agreement) on the 
Dew ~ntive funding sYltem. The ftpOrt of the Incentive Punding Work GroUI> Is attaehed 
herero. The SecteIa1')' of Health and Human Services fully endorses the incentive formula set 

forth in the Incentive Funding Worle Group Report, recognizing that Work Group consensus 
C2epenClS on adopl10n Of ~all WOn: Group recommendaIlons. nli~ ~IL u[ Lhe St:CI~UU'y uC 
Health and Human Services makes recommendations to tho Committee on Ways and Means 
of thc.House of Representatives and the Committee Oft Finance of the Senate based upon the 
report oC that Work Group IIIId addreueJ the need fot furthill' work In lITt'aS beylJnd th~ ~1'E' 
of. the WOIk Group'. cl)arter. 

. \ 

The Work Group's ~rt includea reoommenclatlon. with rupect to other aspec:ts of 
prolf'&ll\ funding, be)'OI!d incentives, for example. a reQOmmendalion that the level of 
Federal 1lnane1a1 participation in State prolJ'Ml expenditurrs remain at 66 percent. Because 
further work may be ne,eded on broader program funding issues, we are Ii6llding the Work 
Group RIIlOmmendal!on& forward fur oonddcnlliUli by the CoIJ8JeU, JeOOSnizlnS the 
importance of consensus IIIld endorsing the WOIk Group's recommendations with respect to 
the incentive formula .it¢f. while reser;ing jud&lDfllt on those aspectl: of the reoommenda
ticml dW address broadar pro8J:am fundina ilSUeS.. We are commi!led to worklne with ·the 
Conpss an blWldcr fupding issUeS arising from tho c:llan&inllIIItUre of the relationship 
betllma die TANP and,ch!1d IIIIppUrt J'lUil'llnlS ·undc.r welfare rdonn. DifulQdon choices 
made by S1atos COllie! irilpact the source of incentive plymollfa, i.e.. the Federal share of 
coUocdoDl. We arc cospmlttcd 10 worldng with the Governors and the Congress to identify 
·approaelle8 that will etI~Ufe 11181 Smtel de not ua the n~bUil)' provided to main Federal 
dollars In Stale ooffc.rs.: Within 90 days of the subllli.sst1ln of this report, the Admlnhttation 
will pt;OpOSC a Jeclslally~ solution to this funding problcin. . . 

. SUMMARY OF.RECOMMINDATIONS . 
! •• 

o MtasQ.re&. 'PIe incentive system for Slate cb1ld support programs should 
IIlIIIIIIrO Slate pc;rCOI1llIUICe in five arcu; catablllhmcm or pa~liea, CIIab-, 

;. 

ii~ 

1 
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t.:IlUd Support lmforclllJlent incentive Funding FOnDula 

----_ .. _-_ .... _._._---------------
Ilshmel\t 01' child support orders, collections on cutTent child suppon due, 
collection on pilat child support due (arrcu.), IIIId cost effectiveness. 

, 
o Standal'ds.· The Incentive .ym.m ahould provide additional monetary 
payments to Slates based upon State perfonnance for each of the five 
measures. The lJT\Ount of incentive tor a partic,'1lU measure ShoUld be baSed 
upon ertablished, atandlU'dl of performance. . \ , 

, 
o COUect10D Base. The amount of potonlial incentive payments available to 
each Indlyldual ;SI&IC should be based upon a perclIIllage of llli own State 
collections· liS. 'collectlon base,' The collection base should Include 
collections in bOth Temporary Assistance to Needy Families (TANF) eases and 
non·TANP cues. However, collections in TANF cases and former TANF 

. cases ahouldbe
j 
given more weight. 

t • 
o I"IuIse Ill. The new incentlve system should be pllllliCd Ul over it one yau-
period bceinnin', in fi~ yQl' 2000. . 

, !., 

O~iDvethne~t., Incentive 'paymenu rec.e.lve(\~by " SfJlte ~hnuld he 
reinve$tec!in -the Stale child support p~nun. i . , 

o Mabdalo F¥P. The Work Oroup recommClU18 that the,Federal Financial 
PaniCipalion (PPP) rate for Slato pro~ expQIIdlturea should remain at 66 
pe!cellt. As. cliicussed abow., further w(\rk OIl larget program fundill8 il!Ue:II is 
needed before ~mltment to tha CWTI!IIIt level. of Federal rundin~ of ptoe:ram 
COI~. 

o Review MeCbaDkm. The new inCaltivc 8Jscm should ~ rcvi~c:d on '1\ 

periodi~ bL~, Ii;' enwre that II cnntinues to rewanI proDiJll Eoala. 

. BACKGROUND 
,., 
:: 

, 
Under Sectinn 458 of TItlelV-D of the Social SccIIrity Act, States are currently paid as an 
incentive a minimum or alx pcn:ent of Ihelr APDC co11ectlona and six percent or their. 
nonAPJ)C goUoctl.ona.: Tbc.rc Is abo the po1cntial to earn up to 10" of coU~a baaed on 
tile Stale's. cost ~~. However, the tol8l amount of nonAPDC incentives is eapped 
at 115. 'of the A1J)C,JnceDtive. . 

i 

This current Incendve I)'atom bu bocn .eri~ because it is focused on only one aspect of 
tbo IV-l) ptognlm. "I1!O illoontives Ofe·pa!d baaed otIly on a State', ooct effectiveness atICI ell 
SIatea receive a ba¥ rase qazdless of performance. Most child support experts bclleYe that 
this irIcentive system hAs no real inor:ntive effect ....... ". all SlBIes rece1vc Che mirIlmum sb: 

2 
,'f 
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percent of incentives. This incentive system also does not 'i'eward slates for other imporlant 
nspec:ta of child 6UPPO~ 8Ilforoement. IIlOh Q& pal8mity II6labli&hment. 

Ovu the past decado, a number 'of commissions and orsanizations have recommended the 
adoption of a new perfOlTl1lUlce based incentive sysrem. In 1988 Congress authorized the 
creation of the U.S, Commission on Inten'tatc Chllcl Suppon to make cC(X)nunendaliunl to 
Con~ on improvinl: the child support p~, When the Inters~te Commission issued 
il! report in August, 1~2 It called for a study of lJte federal funding formula and a change of 
the incentive structure t,o one based upon perfonnanC'e. Other natinnal organlzatlnn,., 
lncludlng me National Conference of State Legislatures, the American I'ublic Welfare 
AsSocilltion. the NiLliun,<U Guvernur'lI Associatiuu, lind ~eral national advocacy 
organizations have alsil:recommended the adoption of a new performance based incentive 
systero. 

In June, 1993 Presidell~ Clinton estlblished n WorkinS' broup on Welfare, Family Suppon. 
al1(l Independence CO a:!me up with a welfare plan. IOl:luding child suppon cnforocmcnt 
reform. The plan, delaiJed in the proposed WOrk and Responsibility Act of 1994, would 
have required the Seaetar'y of Health and Human Services (HHS) 10 set portormanr::e 
!ltlrulards for SI8~ lV.1? proiramB and reward states with hi£h performance. Other major 
child $Upport enfol'CelTll'Jlt bllIs IntrodllOl'ld in 1994. 1995, and 1996 by both Republican and 
~m~ratic member. of Con&fC!s lncluded slmUar proviSions. 

AI a result. ~t1.on l4t of the PRWQRA requested the 8ecrWuy (U WlIsull with IV-lJ 
directors IIJId m:ontJne4d chaniCS: The law slia: 

.. Tho Seot'otDry of HaIlth and Humllll Services, In consultation with State 
dlrec;tors of chlld aupport enforocment propuns shall develop a new inCC'lltive 
~~ySlCm. In a nwCllue l\eUtral ~ 

, I 

• 'Ibe DeW I)'stan shall provide addjtioaal paytnCl1ta to any Stale baaed on IUch 
Stall!" P+d01"l1'llUlCie vnder such I:~; aIId 

.. 'lbe ~ ahal1 rePort to Congress 011 die new .ystem by Much 1,1997. 
, 
• The Incentive FIlndln& Work Group was formed in October. 1996 consisting of IS State 8I)d 

local IV-I) cIirectors or ,their ,..,ruentalives ani! 11 Pedenil staff leplCaenlatives from tbe . 
, U.S. Department of ~th and Human Setvlc:es., , This collaborative approach drew upon the 
, pannenbip fO::Sed durinS the Pedtftl Ortlce of O1\1d Stll'ptlrt Bnfnreement's 1'1lot of the 
Government Pedol1llllllc:e and RcMI! A~ COPRA), P.a:lier offarts of this Sta~Peclaa1 
p&I1ntnhIP pJOchaxl a fiv~year natIona1 StrategIc Plan for tho child support enfol'Cel1lent 
prosram and I: set of OI!tcame measures.to Indlcate die propm'¥ IUCl:aS in Kchievin2 the 
JOIIs ~ objectives of the Strategic Plan, Uaiftg the II81nC COUaboratiOll and consensus
bu11cl1D, ~b, the JDlnt Work GtQIp cttan between SIatII and Pc:dcrcd putI\eI1I buill il:!i 

3 
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recommendations tor·~ new Incentive funding system on tbe- foundation of the national 
. StnUeJ;ic Plan. 

\ 

PERFORMANCE MEASURES AND STANDARDS 

P. 7/39 

The new lncenUve system mauUIai Stale perfunm.Jlcc In five arcIl3: establishment of 
natemities. establishment of child support orders. colle(:tions on current child support duc, 
collection on past c;hild support due (arrears), and cost effectiveness. There was a consensus 
r.mong the Worle Oroup membt-.tS thar thE'se. are the five most important measures In 
Uelcrmining the SUCGCSS of the child support enfon:cm~nt progrnm. These five measures ue 
tl&lIIrly illculil2l to Ule hlea5ure, propoIIGd in the m~o'. ~cJfarc billa introdu=1 in the past 
few years, including the Work and Responsibility Act of 1994 and the Personal Responsibil
ity Act of 1996. 'l1Ie specific equations for each of these five measures were developecl by 
the lncentive Funding :Norlc Group relyina. In latee part, upon the national Strategic Plan. 
Thus, theae moul1re& ieflect a widospread consensus among child suppon professionall 
nprdlna the major ~n we ought to be measuring to detmnlne suocess of the ehild 
support program. 

The paternity e.uablishment measure and standards in partleular require some explanation. 
Undar the ,tatuto~ Paternity 'FV.lblhli~hmcnt Percentage. statea ue penalized if they do not 
dcmosutrato a cx:rtaln P,CRlCII1a&e of improvement over the previous year. The Incentive 
Funding Workgroup ~ded to award incentives to Sta~ that may have maintained their 
high ~nnance but did nOllmprove enough to IIvoldtllle penalty. The wotqroup did not 
want to multiply the ia.\pacl of the penally standards by; using Ihem to determine the award of 
Incentives. Thl& appro;ach would have resulted in some hl&h perfonnlng States losing all 
thW pl.tcmity lnoentl.v~ simply bec:aulO they did not improve enough to avoid till! penalty. If 
the award of incentive payments were lI.nbd to tile minimum improvement needed to avoid a 
penalty. a III&h petMU'1inI Stare woUld no! mlIdve anlDoendve payment and also hay. & 

J)eIIlIlty uimed. For ~plc, Tcw achieved I patern1ty establishment pel'Wltage of 82" 
In Py 1994. In FY 19,95, performance improved by 1" to 834 - not ~ou,h to avoid a 
pcaalty. The decision to reward State perf~ (whether IUltained hieh nerfnnnanee or' 
sIgnIfic8n1 irnpJCMmeqts In JICrfot'manc:e), rCpnneas of whether a State could be subject to a 
paWly, Is IIIpJICIItUJa pn UI.low eN! of State perfonnmce lIB waJ. Should. law 
perfonniDg Seato fail: ttl itriprove pexfonnancc CIlOU&h to avoid a penalty, the State would 
have to imprOve perfaqnance at least hy 10" to earn ~ incentive. . 

The new inCCDtive ~ should provide additional monelary payments to States based upon 
~lat.e performance tot each of lIIe ftve measlllU. The.:amuunl uC b\CClltivo for a particular 
IIIe&SIIm is baled upon ;establbhcd ",ndents of perfDnnance. Tbc Work Group sought to 
CRate SIaDdarda that rewarded both high pcrfonnlng SIBtca fO.r maintaining and irnpl'OVing on 
Iheir 1u=eu'IZICI encounaed poor ~ng StlilD 10 improve their ~ulta. ·AccordlnJ:ly. 
the Work ~ ~ both past pc.tformaJW)t and trends and data estimates for the 
future in .eIIIlbliahilll die pedbnnancc SIIUIdald.. ~ pcr!unnanoc slal1dan1s adopted Rfloct 
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tl\ree objectives: (1) ipcentives should increase &lI performance improves; (2) states 
porfonnin, At the very highest level that we can rmsonable ellpect should receive tho 
maximum incentive for that performance measure; and (3) there should be a minimum 
th,"hoid of performance for each mcauurc Cxoepltho.i .Slate8 bolow the threshold 8ho\Yin~ 
very ai&nificant improvement In performance should be; rewarded with some incentive. 

, , 

Por eaeh Ilandll1'd. thP.rr. is an IIpJ!e'l' th~hnld for 1M proilllm to achieve. most often set al 
80 Percent (and 5.00 for the cost effectiveness ratio). Any State that achieves this 
performance level, or any lovel above Ihit, is entitled to the full incenriye for that measure·. 
lb&: rc:i\.:iUnlf Cue using.lUI 80 pen;c:nl IUllllJiiU'c1 Include a n:cognition thaI there arc factoI1i 
wb!cb will malee ac~ICvement of a perfect I 00 ~ swrc. whether for establishing paternity or 
coUecl.lnJl: on current SUPIlOrt. impossible. There was consensus that 80% is a level that 
states can realistically 'strive to achieve. For example, in some wait withholding cases. 
because of the ~ of the calendar and payment~ cycl~. payment.~ may be attributed 
IO·~. In the ~ formula, where there Is no upper limit. tho muimum incentivo is 
achievable ata coSllefft'Ctivl:lle.s~ ralio llbuvc 5.0 (i.c. $S of child suppon Is eoll~ (or 
~. $1 spent IX> eoUec;t it). 

\ \~ 

At the lower end of the scale in each cue, there I~ a rirlnimum level below Which 
performaru:e would not be rewarded. The.se lower limitl were llet hy elCRmining current 
pcdwmance dAta. However. if II S~ can decnonstmic II 8lIbstantlnl improvement over the 
prior year's pe:fonnMoe, that improvement would entitle the State to some incentive 
funding, Ihough never, more than half of thc maximum lncenllve possible. (1111: ~l 
eff~tiveness me:uure is the aceptioll to this rule.) As a result, those states with lower 
performance level! wQl at least receive some ilicentive provided that the program is mOving 
suf'Jidcntly qu\dd)' In.thc ",b! dlleclioll. 

! 
The upper and lower qt~u1cb CUI' pertonll8l1Q: arc based on lUI&lys15 of Slate performance 
dabl. and prqIectiDna. The work eroup recommended that. in !be future the fannula be 
reviewed and BdJuste4; if npsg,),. Should actual apcricaal demonstrate. for example, 
that tho mlUority of Sratca cuily achieve the hlgheot pert'onnAIIoe 81al1dard in II particular 
measure, then the fomlula should be reevalU8led to see that It rewards improvement, 
.' . - . . I '. 

A brief description 01 the measures follows. The equailons and standards are included in the 
workgtoup report. , 

I· , 
! , 
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PATBRNFll' 8S,'i'ABuSHMBNT ''':. 

The measure for plllemity C$lablishmenl is Iclentical to 'that Included by Congress in the 
, Per:sonal ResponSibility and Work Opportunity Reconciliation Act of 1996 for pllrpo,~M of 
paternity establishment,penalties . 

,CASES WITH SUPPORT,ORDERS 

:Bstablishint: an order to pay child aupport is a criticol first IMp to collectlns support for 
flUllilil=li. TIlls n,u::uu~ mow, how much of a JV-D agency's =seload is capable of bams 
enforced 'and 'hC)w well the agency is keeping up with ease baekloads and intake. 

COUBCTlONS ON bURRBNT SUPPORT 
',' 

I 

P. 9/39 

The third measure fOC1,l5C8 on the proportion of current support due that is collected on !V·D 
cases. It gelS 10 the hj:art of the program: regular anCl dependable support paymc:na w 
fiunilies.' . 

cOUBCTlONS ,ON AJiRBARs 
I • 

l'bb measure fuc:uSC$ On how well States are doing at collecting some amount of money on 
tboso cues having In irreange. The measures speclftc:ally counts paying cases, and not 
tota1 arteII1'& dollars ooUtoted, because Statal have very difletetlt. methnd.( of handling certain 
upecIa of amars~, such u IhcIr ability to write ~ff bad debt or debt which is almost 
corbIinly ·WICOl1cctibl~.· ,,' 

The final measure ,.',n ... the 10181 doUazs c:01lecttd in Ule child support program for each 
doDar Clper!ded. ~ently. cost effectiveness is !he only measure on which StateS are beUIg 
jud~ed. 

.' " EiadI SElIe wU1 earn five scora bRliCd ~n p:rfonnan='011 OIdt of ~ five mOllllure.s. 
Howoycr,tbe.rc was a strong tco11n& &I1IOIIg membarB of the Work Group that the measures 
weDS DOt of eq\lll importance and mould not car.ry an eqUal weight. "nIcrefore, the dec'don 

! 6 
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was reached to count the first three measures (paternity esbwlishmenl, order establi$hment 
IUld uillcctiuns on ClIrt-ent suppo,t) ~liehl.1y mnre heavily than the last two (collections on 
arrears and cost effectiveness). For each of the first three measures, a 100% score earns 1 % 
ot the "CQllc:cLiull base" as dc1lnod below: Lower score" CUll a perecntagc of the 1 w.. The 
last two measures are worth at a maximum. 75" of the collection base. Lower scores, 

. again, cam a lowerpioponion oflhis .7S~. 

Added together, the three mfaSures at I % and two measures at .75 % equal 4.S % of the 
coll~tion bale. Cost .lICutrality mandalCl that a new inceAtlvll formula will not cost more 
than the CUrrellt formula. Allotting a possible total of 4.'" of the mllcction base keeps the 
new fonnula ~st neulrai. Preliminary estimates of inCentive fUnding payments under the 
reenmmended fonnula' are within the !'all£e of Congressional Budltet Office p~iections under 
current law. 

, 
T.IlE COLLECTION_ BASE 

The ament incendve system is buedon a percentage of total T ANF collections plus non
TANP w1JeoIions capped a111S" ofTANF collection •. Cal1ecrions for II\~tive p\lfpn~ 
includo thoso made on behtI1f of other StBte6. There lie aeveral problems that States are 
Clperlendn& with the purront formula which will be ~atcd in the future. Pirst, th05C 

Stales for whom a Jarge petCOIItage of the c.ueload ia1p'on-TANF are effectively being 
peneUzec! because theY, cannot count all of their non-TANF collections_ Thl$ may not have 
been a problem when ~e ClIp was fint esIlIbUshed, bur; as SUlte.~ are successfully moving 
people off of assistance. the ,effect of the C3p is lIU"8vated. Additionally, it is possible that 
the nulllba or udaumi:c QlSQ will cb:rase over lime II the Implementation of wclfllrc 
reform moves people toward se1f-sut'ftdtncy. The result of this success would be a smaller 

, 8I1d smaller number of Incendve dollarl avallable to the SIIIICS. A rc:la1ed lCallt of c:apping 
the DOn-T ANF collections is !bat States hRve tellS ina:nJ:ive to wurk non-T ANF cases once 
the S1atc hu reached the cap. The Work Group felt dlat Slates ought to be rowanIed and 
~cd to worlt all QIICII. TbcrdoIC the incentive base ought to include all non-TANF 
eollectlOllS v4thout a CfIP as we1I as allowing States to count interstate col1eclions. 

The ~ork Group also ,felt thAt It was espeeia1ly important to ensure that states continued to 
have ~ incentives ,to wort TANP CIllIeS and fgrmOr TANP cases. Collection of child 
suppan1bl 1hex IlOUPa is oapoc;ia111 impoI1iUlt to ~ TANP rooiplents to ICiave we1!i1re 
and to help Ibmn adile~e self sufficiency 80 that.tlley do not return to welfare. Since 
mllecdonin TANP an~ former'rANP CIIS88 Is genetal11 more Cllm~lt than in non-TANP 
e:II5a'I, and DOII-TANP fOllectiolli are rising at a faster rate. it is sensible to provide a heavier 
emphasis on co1l.cction.in TANP and former TANP cases. In addition, collections in TANP 
CUOI providca direct aavinll to thl: Slate and federal govemmentl. 'rhBreforo the wort 
Choup recommen4& addlng collectioos made on fonner T ANP cases to collections made on 
T ANP cases and cloubJ,lna these collections In the formula II) Blve them al:nl empbasil. 'Ib18 

7 
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CbU~ Support Enrorcement bu:entl"~ Funding Formula 

I 

has the added benefit of mitigating the impatt of the change from the cun-ent incentive 
system with Its CAp ,on the non· TANF collections so that the potential collection bIIJe would 
be more equitable to JUltes. The formula recommended II !J\erefore: 

2(TANFS + f~rmer TANPS) + non.TANFS-:'- collection base 

*nonT,(NF does not include fanner TAm: 

PllASE IN 

By definition, some sWcs will lose incentives by chan2ing to a new incentive funding 
formula that is both performUlce based and cost neutral. To mitigate the loss, the Work 
Group recommended IfIlt the formula be phased In. To aCC''()lTIl'li~h th;~, fnr fi!:(,1I1 )ll'Af 

2000, a State would c:arn half of whAt it would have CIUTIed under the old fonnul;1 IU'Id half of 
whlll il QI1ll~ un~ 1I~ new calculation. In nsc:al yW'200I, the new fomlula would be rully 
implemented. ne extra year will provide those States affectocl to absorb reduced revenue 

. while improvi~ perfonnan~. 

, , 
BE!NVF.STMENT OF INC~ IN CHILD SUPPORT PROGRAM , 

C.'urrently. inceIJtivC5 earned by the Slate child IUppon programs do not have to be reinvested 
in State fU'Ograms. ~ re.~ult Is that money that comes from the Federal investment in the 
child Juppor:t proatam ,can end up beinl used for other purposes. The Work Group strongly 
~mmcndcd that, S1a~ be requinld to reinvest federal dolllln into the cbild support 
enforcement pro&1U\. ! This would ansure continued improvement, adequate resources, and 
the:: nmin~ :oCh1&j1 perComwu:c, levels. 

, 
Cw:rcody, die Pcdcnl goTOftIllleDt pays 66" of tho adaUDistrativo OOR of tAe child suppon 
proaram. AJ a result or bach Federal and S\a!c offons:over the past four years, child support 
collections and p!lemitYomblWlment has reached record levels. Yet, we still have a long 
Way to SO to improvo ~ ptagr.w to where it aIIould ultimately be. The PXWOJ(A requires 
that States implement lI)any chan,ea to improve the opentions of their pro:rams. Tho Worle 
GrcNp belJaves stroIia1y, that ~ontinucd t\lndin, lit tile p~t lev~ Is cTiri~l ttl en~re thaI 
stafC:S have the MCCe.~ statt aDd resoun:ca to meet !he new requirements and challenges. 
However. bcl'onllllldo~t of IhIs fulldbig level, we IIUaIId to foUow throu~ on our 
commitment to dj ... IIl'llpns 011 tile bftXldlll' program fundln, Iasues which arl£e' undu Slate 
fIcIlbDlty.under i¥TANP ptogllm. 

8 
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REVIEW MECHANISM 
• 

There were two major difficultie! that faced the Work Group In developing an incentive 
funding formula for the future. Flnt. the Work Group recognized that it was making a 
RIOOUllllc:ndlllloB ror II. (onnuhl Ihlll WCJul\l n01 bet pul InlO effect until py 2000. With th .. 
passale of the Pmonal Responsibility and Work Opportunity Reconciliation Act of 1996, the 
chlld support enforcement program is likely to change dramatically In the next few years. 
The effects on TANP and nan-TANP casdoadJ are uncenain. ThU limits the reliability of 
the data upon which the recommendations of the Work Group are based. Therefore, the 
ohild c:uppon proSJ'lU1"s result. IU\d effeclll of the new I_live cy£tem ahoulc! be reviewed 
pmocllca1ly. Limited discretion should be granted to the Secretary, to make appropriate 
changes. In col\SUlwlon with the SlaW. based on the .program's actual results iI1Id effects 
~ery Ihtec·to five years. -

NEXT STEPS 
• 

We. recognize tha1 W"* Group oonsensus depencls on adoption of all their recommendations. 
We fully endone the e1~ents of the fonnula itself. However. the Work Group Included 
recommendations with respect to other aspec!S of PI'Ol"Rm fundinl. Beca.u~ further work b 
needed on broader proiram fwlding issu=!. weare sending the Report forward with a 
commltnlCilt to workini with the: CQn~ on broa.c!cr fJ1ndiJlg issuu arising from th~ 
clJanpg nature of the icWionship bctw= the TANF·anc! cIillcl support prognuns undor 
wolbmform. 

In addition. bi1'IIn2tioD;Cbok.es made by Stares could ~ any incentive funding formula. 
ne Pcdcral slwc of mllectIonl will continuo as the lIOUI'OC of incontive payments. 
Dep=ridltl, 011 how stai. ItJ\IoIIn Tempomzy Auiatanae to Needy Families prosrams. the 
Pcdml &bare of ~nriona oou14 be reduc:ed. thR:alcning the source of incentive payments. 
Cuncntly. the Federal s/we of collediollS for Py 199611 .wrollma!cly $1.1/17 billion, of 
which S400 ml11ion I.s Paid to States In incentives. We will work with the Governori and the 
CongR1S5 to identify ~es tIII% wUI ensure tba1 SiBtc.s do not use the fl.6XIblUty provided 
to NI8in FedenIl cIoIJari in State cofCen. Within 90 claYII (If the submission of tills report; : 
the Admlnistratlon wW ~ropose a le&illalive 1011.!lion totJIis I\Indina problem. 

i ; . . 
Pillally. the work group, rec:ogni7.«I rhal the predictive ablU~ oC data and cost estimates is 
IJmltcd "ven ~t dI\:Ia and the ImpIDI of IUIlh fiII:tors lIS future demolOraphlc trends and 
PRWORA. Additioaal.Pederai and State efforts are critical before PY 2000 to ensu.re States 
produce rellable data upon which Inoentive funding wlU.;bC baSOd. The need to praserve 1M 
flWbllity to a4jUlt Ihe fonnula in future yem. bucd 01) 8CItUtl results of the changing world 
under PRWOM. II bul,lt into Iho proposal. 

t 
• 

9 
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CONCLlJSION' 

This report of the Secreblly of Health and Human Services to the Congress recommend, a 
new incentlve funding'mrmula fnr the ehi1t1 ~1IJ1JlOn enfnrcement IImgram thllt rf'('L.lgnizes a 
..... s.: or critical "";Qora, The ro;omnlcndod Wc:orItivtl. fundins formula, dc:veloped in 
partnership with Slll~, reward, pcriormance and b ~ 1Icutnl. This formula will, In 
aw1em wllh the StroDg child support provision, of PR~ORA, greatly Improve lIIe suppon 
provideCI to America's! children Into the 21st century. The forwarding of this Repon and its 
recommendations recopizea the need to keep the momentum needed to en,ure the ~u=~ of 
the chlld luppon prop'" ",hila emphulalns thllt funbel' ...... k need~ to be don. to o.ddreaa 
addltionalissucs In !b() oontc.xt of the changing atllre of State TANF and child support 
programs. We have begun, and will work quickly with the Congrt:$s and Governors, t.o 
resolY& those reJ.ated iSSues • 

. AnacnmcDt: l/ICCnl1V.C l'unCllng Workgroup RCjJOrt tD lIIe 
Scczetaly of Health and Human ServioeS 

J :Jt 
',f ',.' .. 

, , 

'. 
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INCENTIVE FUNDING WORK GROUP REPOR.T TO 'I'M!!: SKl:RK'l'AKY UF IIHS 
< 

INTRODUCTION 

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
(PRWORA) cequilQ U" SCCITM.ry of Health and Human ScrvlCGa, in consultation with 
dircctarJ of State Child Support Enforcement (IV D) proGrums, to rllCommend to Consress a
new incendve fllDdlng system for the Slates which is to be based on program performance. 

This repon summarizes the recommendations of the Inc:el\t1ve Punding Work Group, 
which was convened by the Office of Child Suppon Enforcement (OCSE) in th! 
Admlnisuation of Childron and Pamilies (ACF) at the Department of Health and Human 
Services. The Work Group, which consists of 26l'Cpresentat1ves of State and local IV-D 
progruns, HHS rogi0ll;il oruces, and the O~H central office met thr~ Urnes betwt:ell 

November, 1996 and lanuary, 1997. Between each of these meetings. the Work Group 
circulated it.~ dliCi~inn~ Ilntl T'I!Cllmmendations among all of the other Sta~, retlon by reaion. 
and ,ot feedback and reactions to dec:idons which were then incorporated into the discussion 
and recommendations of the foUowin, session. This report includes the final 
recornmon~ans or ~ Work Group. Whit me CXI:<:PUUII ",r UII" oJi,>cuLlUIS SIA.." Ll", 111"'°1' 
reached CODSCNUS 'on· d\ese final recommendations. " .' : 

The. recommendations of the InC'.entive Punding Work Group were built on the earlier 
offoru of a joiDt.OCSE-Slate Performance Measw ~ork Group, which met between M8n:h 
1m and July 1996. These ctroru gn:w uul ut IIle w~k thllt had been done by OCSD and 
the States, as part of a ,pilot program for tho GovemmClllt Performance and Re5pOnsibility 
Act, to develop a five ye:u National Stramgic Plan for the Office of Child Support 
1W'on:ement and its~tepRrtneTS. 

, 

"",e Inwlllivo Fundin& Work Group noa.mmcft.cb ilia! fiY('. ,",y pel'f'nrmanoe measures 
be used to evaluate each S!ate's performance and /I1eUurc results i,n the Child Support . 
Eofcm:emcnt program. ,These measures emphasia paternity establishment. support order 
eatabllshment, mllec:t!oll of c:umnt suppon, COIleer'Oll of am:uapa. and cost eftecti ___ • 

. Incel1tives would be paid to the Stales based on each State's we1&hted scores on each of these 
mea.slites lIIId allenle"'" and paid as a JlCl'"fttap·oI the Slate's ohlld support oonections. 
The dc'Pjls of.thia formula will be' dlsc"i;sed below. . 

The Tneentlve P,undlne Work Group IlliCII thaL;~e en~ Incentive funding ronnu~ be 
viewed as a whole package, of which the individual p~ fit logether to achieve a pacb&e 
of IIc8lred rcosulu. Alteration of anyone piece of the formula oould shift the entiN intondod 
impact of the incenti~ in an undeslnble way .. The Work Oroup stresses thal the nW' toIal 
conaeoSll1 among the piumers supponlng this fonnula depends on the adoption of !he package 
as e whole. ; 

• 

1 
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INCENTIVE FUNPING WORK GROUP REPORT TO THE SECRETARY 0 .. HHS , 
There is still work 10 be done to define each faetof in IIIIch mea~ure In thAf.lIl1 States 

8Je ~unting the .same things, whether cases. collections, or expendlrures, and counting them 
consistently. The Work Group will meet again 10 settle any outstanding definitional iuucs. 
Many of these have already been at1dresse4 through the work of the OCSB Measurin,. 
Bltcellence 'Through SlaWilics (MBTS) lnillativc. Thll, )York Group a;reed to adopt the 
definitions con1llined in the Outcome Measures document, e.g., cases in whicb there is no 
jurisdiction shoUld be excluded. 

In this !epOrt, the principles and constr'llin18 that g!tided the sroup's dooiBion~ are 
di:sws~. The gcnenl themes thai arc consistent 1zI all measures are presented. Then IlIIch 
measure is presented in ddBil. Finally. there is a discussion about the relative importanCe of 
each measure and the 4et.erminalioll of the collections on which the lncenUvc funding Is to be 
~qed. r 

, 
SUMMARY OFnECpMMENDAll0NS 

.. , 

" 

o Measures. .1be incal!lve system tor Stare ~J1U4 support pro&rams snoulO 
measure Stateperfo~ In five areas: estabU,hmeo.t of paternities, estab· 
IIAhment of child 8UPP01't' orders, collecdOlls on current child support due, 
collection on pa;st ~hi1d 8Upport due (arrears), and COit efftoctiveness. . ' 

o Stancllinb.) Th~ inccnU vc system should provide additionAl m unctllI)' 
payments'to Sl1l:tes based upon State performance for each of the five 
measun!S. 'The.amolllll of incentive fOf a particular measure should be based 
vpon e$bUr.I\ed stancluda of performance. 

, ' \ , 
o Collec:tlOD Due. The IIlIlOWlt of poteQ1IAJ.Irula1dve pa.),menlll ilvaihoblc:: I&> 

each IndiVidual'$taIo should be based, u~n a percentage of 'its own State 
collections - lEi ·colleclioa base.· The co1leclion blue should include 
ca11ectiOJia iii both Temporary Aslisranoe to Needy Families cr ANF) cues ana 
IIOII-TANF cas;,. However, conections in TAif cases Md former TANF 
cuea 1Iicd.4',be ,,twa mcm; wt!l&ht. ' 

, 
o Phase!D. l'IIc new ~ye I)'III:m should be pbased in over a one year 
period b4JimW!s in fiscal year 2000. 

o Keinvesl1!lfnt. Tncm!lvc paymelIts z=ivod by a Slate should be 
reinvested in'th~ siale chlld support propam. 

o MaiGWD II'JIP. Tbe p~~ Financial Participation (FFP) rate for Slate 
prosram cxpet!di~ should 1'8_ at 66 pc:rcant. 

, . 
" , 
'\ 
, .. 2 
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o Review Mecl111nism. The new Incentive system should be reviewed on a 
pe.rtodlc basI$ to ensure that It contlnues to rcwaud plU&falll gOl1I1. 

~CIPLES 

P. 18/39 

~ order to ,d\:vd9P ,111,1: in\%llLivc fllndln, mc:uures, the Work Oroup agrc:oo to cenaln 
fundamc:ntalprinciples which would guide their dbcussion and decisions. 

Tht. Chilli SUJlpnh Bnfnroernent Program will put children nrst by creating an 
Inc:entive funding, f\.lnnula' that... ' , 

• is perfomianc:e.based, encouraging irnp~vec program outcomes 
" 

• helps to ai:hi~e the goals articulated in ~ OCSE National Strategic Plan and 
avolds uninlelldcd c:onsequences 

• continues to,respond promptly to improvements In the desired area of 
" pcrfonnanc:e 

• t~plzeS mainlelli.ncc of high perfo~ce &5 weU as Improvement in 
pedoJlftU\cc lewd ' 

1 

• r~ulreS that Incentive dollan and federal ·matching fund~ be iIlY~Lcd in Ibe , 
CbiklSuIlPOn Bnfarc:eInent program 

• includes ~ rneohalliam that will allow the ;~mmittee or thel St'(':I'f'.IlIry to review 
and,chaage the formula in the fullJIe"ifn~spry, based on an evaluation of 
~e~Wb ' • 

• treats an chl,IdIeIt equitably 
I 

• is simple. 
I 
• 

PerfOftDIIlI(.e,Baaed ' ., . 
The PRWORA l~aJBIiOn ~ that a new incentive funding formula based on 

performance should be proposed. lJI each of the: five rccommendcd meuurcs, a Stale's 
perf'ormIInce 1ft a ~ program area (paternity, ~estahlilhmeztt. CUmlnt support 
coUeclicin, arrears Collections, and cosf aff'ectivencss) is.measured using & mathematical 
formula. All SIIItIIS·wi aahleYe performance above a. ~fi.ed minimum score in each of 
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tho five mcaat1Tes IU'8 entitled 10 some portion of a maximllm poasib1e incentive. In fOllf of 
the:: mCllllures, the maximum inc=ltive is available to tho~ StalCll scoring above 0. threshold of 
WIJo. This target recogniw tha! for each measure there are ~ wltil:il will mike 
achievement of 1\ perfeCt 1004 SOlre, whelher for establishina patm\ity or collecUna on 
(,.am:nt wpport. impossible. Some c:a.scs are beyond the control of the JV-D ageney. In some 
wac' withholding c:ases~ because of the peculiarities of !he ~lendar and payments cyd.-A. 
paymCllu may be aurtblltai1 to ~es. In thlt ~ rormllla, where there II no upper limlt, 
the"maximum Incenti),e'l& ~levablllll1l1 "",t/effectivCDess ratio above 5.0 (Le. $5 of c.hild 

, support is coll~, for :each $1 spent to colloct it). ' • 
I 

The fannulll$ taclI have lower limlu helow which incentives are not paid unlc.s.s the 
State mAkes Go la,rse inG_ ovO!' tho plOvloU8 year" paftOtmll.ncf!. Th...,. lnweT limits were, 
!iClt by CXIlIuinlng G\igalt pcrfotmAllCC data . . . 

,Goals ot. the Strategtt. Plan , 
I 

In Fcbr\lllfY, 1995, the Federal OffIce of ChUd Support Bnforc:ement and its State 
parIIIcrs aciIleYed conaCnsus on the a4opd.on of a NaliorW Sl1lIlq:i.c Plal1 for the: prognun_ 
The Plan coaaist& of three major goals, as well as a numDer or obJect1v~~ fur I:IjI;h uf Lhe: 
gnals_ This effort was ,~ result of OCSS', panlcipalinlt ,as a pilot program for the 
'Oavemment PeTfmn\IlI'ce and Itesults Act. ,'" 

i./ 

After c!eveloplni th~ ,\Ii!l~ lilld objcc;tivca for the Strategic Pllll>, the next step was to 
, dcYcIop JIClful'lIwu:e mcaaulCl whld\ would ~ uaecl to measure n:su]1.l; .. JIll Ihc progcll.l1l'. 

success in aclUe¥ing1hC goals anel objectiWIS. A repraenlatl.ve group, including some 
members of UIc CQre Team th&t developed the S~c Plan, Federal staff and Start 
.tepre.1Cll\laIi\'Ol,mot~Vcr llWIy months.to dw,lop these performance measures, which were 
aped 10 by die SWtea ID lull'. 1996. 

I 

, . The lncczIiive PUlldlng Work Group twed mucb of its work on the groundwork daDe 
by the Gl'll P~ Meuue Work Gml1p. 'I1Ie p;W:m1ty establi&hmcnt m~ is 
dcdvod from QCICIII of tho StraloSiO Plan, AU' QIi/dIU' HtItIe l'tDP.nJDgI'. EtUJ1illsM4. The 
order ealIIbllshment m"~ COllies from 00aI n, ;(ll'Oal14rell ;11 N-D Quu RiNe JlfMlldQI 
WId MtJIlJaJI Sllppon 0"". ·Lb. last Wee rDeaS\lI'eS ~ cunml wllections. UTe6J'S . 
m11ertionl and coat effoet!veness derive f'roI!I Goal ill, All OItldreil fll lV-D casu /t,cdllfS 
FinandaJ tRid Me4JctJl Support from Both POJ't'.nis. In this eoal, there are several objectivr.5, 
~11ld1ng 'to ~ the ooUectiorl Ate' lAd "to malce the prtlCl'M mnre ~fficiellt 1Ile! 
teIpOIlIIvc:. " 11i: IJlQuilll'Cl specifically addrw theK objccdvea. . . . , 

P. 19/39 

The lncc:ntive Work Group alIo-workad to ensure that no performance measure woUld ' 
re~cI nap1iYe °un1Dtended conseqLJenCeS.· 'MIere W8J an effort to examine all ways a 

, , 

" 
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program might attempt to improve its score on a mCQ$Ure and to remo\'c nny mCl!.Surc thai 
would lead to behavior Ulal would hurt the progliull. The Oroup reo:ogniz.es Ihal it is 
impoSS!b~e to an!lclpaie and avoid all unintended consequences and has buill in a mechanism 
for future adjus~.nts In the formula-_ (See Review Mer.hanbm.) 

l 
!'rompt n,.ue.to Prognm Impro,.emem9 , 

The incentive funds, which wlU be paid quarterly bued on the proj(ram performance 
achieved during the prior PedenJ fiscal year. recognizell improvements each year. The 
higher the score on a measure, the higher the proportion of In~ntlvt'. mont'.y thai ~an be. 
eamed. l'urthonnozo, iJlOIO StAtu wit!! "Dry low IICOrca can cam a portion of t!!co inoontlvc 
monoy if they demonlilrate lubstantial Improvcment in progmm performance ovcr Ihe prior 
year's performance. In most cases, a low scoring Stue- must Improve lIS own performance al 
least ~, to be eligible for any incentive payment. Por the pa1emily measure, performance 
in the lower I'IIn,esmiJ.~Hmpl'Ove by 8t1ea~ lOr.. 

: :~ 
" 

~~tDtfD'Dee of mgh Perfonuance 
, 

In addltion to rewardln, a program's improvement, the Work Group felt stronil)' that 
thea Sta_ thAt W."'~'lOC&~~flll At maintaining a hl,h performance level should be 
~cd. PO!' this ~, the absolu~ IIC()I'C a State II.Ohievca dicoto.tos the proportion of 
incentive dIa11t can earn at me hlehe:r levels, wtIlle improvc:ml:lll uvi:r lhe priur )'\Z.~ 

. performaIII)\: was not Ii requirement of thl! fonnulll.O at Ihc;ac higher levels. TIlCl'e is a 
recoenidan that a State adlIevini a V«'j hiib leVel or pe.rfonnance will have a much harder 
lime ImpJOYing its per:fonnance than will a Slate 8t a lower level R"d mUll! Invem lIUbstlllltl_Al 
I'CIO!i.rooe to lll&irltain.the high pe:fonnanoe. ' 

. ! 

-. 
Thc Work GroIip stran&ly reoommends that StaIDII be required 10 reinvest federal 

dollars Into die ChIld ~ l!nt'o~TI\CIIII J'lOiIlUD ndlicr than dlvc.ctllt, them to other 
progtama. how_ worthwhlla. Thil will IllllUI'e continued improvement, adequate 
resources, and the malntanance of high perfonnance 1eveIJ. 

I 

. Review Mcej,'''",11 
, . . ~ 

There were tw4 ~or difficultiea tIIat faced Ih~ Work Group In developing an 
incentive ,fundinJfarmula far the future. First, the pup fIlIlOgnized that it was makina a 

s 
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rCQOmmencWIon for" formilia thilt wOllld not be PUt InlO effect IIndl FY 2000. WIth the 
passagc of die Pcnonal: Responsibility and Work Opportllnity Reconciliation Act of 1996, tlte: 
ChlICl suppon l'.ntoroellK'ltt program Is likely to chan,c dmmatically In the neXI rew years. 
The ~.ffects on TAm: ~nrl nnn-TAm: ea.~lnads are unesWn. This limia the reliability nf 
the dam upon which then:commendations of the Work Oroup are based. Ber.ause of th= 
and other uncertaillties about the program, the. group felt that it was 1'.~SI'J1ti~1 to build into the 
Incct\dvo tundlng 1orm~1a B mechanism that would W1uw Il'" Sccelary, In oollsililation wiU, 
the Slatea, to ~vk:w th!l pIOgl1lm'~ Multll and cumin.: any unanticipated and/oe uruntcndC&l 
COnseQUCIICC4 of the proposed tbnnula and recommend changes based on th~ actual results 
every three to five ytais. 

The j;rol.lp _mm.ends that in !hI: futuro a welfco oo;t ILvoicll>1lce moo;ure be 
Included at 6uch tim~ 8.~ a more reliable: mCASure is dcv~!opgd. 

It is essudal that every effort be made to ensure'thAt the pertormanC('. data on whlcll 
incrlltive paymentB will be made be reliable. While automation should improve the quality 
of iii, elata, OC~B'. aUdit st:af( will need to uarnlne- how th ... ~fAt .. .c: ArP. rl'!fl'\rtinz nRtR Ann 
help the SbI1cIJ achicvl: rl:liabll: data rcportin,. This is anticipated under PRWORA, in new 
responsIbllltlea tor Ped.ml BIIdits. 

Tlst All ChUdnmEquitably 
l 

TIle recommended Inc:cntl.vc fwJdlo: fumlula i5 iJllalded to c:ontinul: the Child Support 
Eofun:omclIL prosn.m·s elTon 10 put children firat. II hU cried 10 Cftsurc that ehlldren are 
I112Vcd oquillbly and without discrimination by malntailWlg a balance betv.reerl ernphasizlnc 
thfj needs of T ANF recipients, lar&e and smRIl StateA. !riirmate and intmm.te cases. etc. 
The W~rk GtOllP lleit!lu ~ nor intended there to be any reduced efforts as a result of 
• SIAIC'. ~JWlg.lc;a· Diollcy based on podonnan". ' 

, , , ". ~ 

. ; 

. Slmpllelty 

'lbc Work Oroup IIrIvcd to 112c:h c:onsc:nsus 011 a formula that would be simple to . 
. undersl&Dd and -a,c\mIAi~. which III the same Ilene would meet all or th~ ahov~ crlll:dll. By 
taldrI& a ~lar ap~h to each measure, in whIch outalmes were rewar6ecl plopolllonale1y 
at the ul'JII!I' levds of ~ormanc:e. and subslantlil improvement was rewarded at the lower 
performance Ic:vds, tM group aaempted to ~eve a degree 'of consistency and ,Impllclt)'. 
"; " 

6 
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.. ' CONSJpERA TiONS 

At the same time tha.l the Incentive Punding Work Group was ,ulded by some 
fIIndamental prineiples; il tried to keep in mind some realistir. (,"~Mt",inr.. Hnrl pr~.$S 
C(ln~ide!1iltinns In Its deliberations. They wanted to recommend a fonnula that could be 
accep!Cd by al,I who wOuld be affected. These considerations, Jistee below, also affected the 
group.'s recOmmendAtion •• 

1. 

2. 

3. 

4. 

5. 

6. 

The formula recommended should be politically ,viable. All s~holders should be 
oonsidered. Stakeholder concerns were anticipited and addressed at every step of the 
process. The concerns with respect 10 each ~t of the formula were addressed and 
"""'lY...:I. 

Some States will lose money under a ClOst neu!I'll1 new Incentive fundin, scheme based 
on performance. Because the current system is not performance-based. each Slate is 
guaranteed to ~ve a minimum of 6,. of collections in incentives. By moving to a 
formulA thllt ill blWOCl on ~rformAlloe and, :It the sam8 lime. is C05t l1eutftl rOt" the 
. Fedeml government, some swes will cezta.inly lose Incentive money in the future . 
unless they imp!Ovo their performance. 

'Ibm must be built in flexibility to change ilIe system (based on consultation with the 
SlIlt .. ) if It II not working pr'Ope<r1y. l' unintan4ed consequences are discov=ed. the 
system should be chanpd. The world wi1l clWtge dramatic:ally under welfare reform 
and the propos=d fDmlula. mlght need to be chan"", bccaUIICI or llt&t. Also, III the 
future, wid) wei1'are m'arm, It 15 possible ~ the 1\ IIlca5U~ could be developed to 
look at coat avo!4&Jlcc. 

'Xhece ahould be u much advance notice 10 Stares u posslble 10 allow for proper 
pIt:para,d.on, ~" an\I parf'onnance improvc:menl. Advance planning time is 
rIO ,I ry tor bl!dptlng purpoaea, !or camp1o.SI1tCS IICCd time to prepare for and 
acIIiev.e data~abl1Uy. There will be III Incondve for States 10 clean lip tMJ.r 
ouelOads •. ' 

1be recom~ Incendve f'undiDg ayswn lhuuld avoid possibilitica of "gamiII,. the 
aystcm and aho~ also onoourv.ge auty ImplomD,lllation by the States •. . , , :~ 

Statu 8IIould fu!ld some part of !helr Child Support &(nrcement progmm. They are 
manctatOO to fund 34. of die program. The Work Group expressed ooncern about· 
those Stak:II that; IIJl: ·nlllkln, profilS· on the Child Support Enforcement provam . 
without returning these beneAu Ito the pro,ram. The Work Group also lolt that it was 
impol1aIIt 10 malDlB1n the current level of federal flnanc:ial partjclpadon (FPP) at 66 •. 
COJItinued fIIndlJI' at the present lewl is crldaal to ensure that S(ates have the 
necesS8J)'. mff ~d n:aources to 11'1= 1tJc new rcqUlrmnenLS and challcngea. 

I 

" >, 
') 
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7. States should continue to worry about working the "touelt° cases and a'Dout timeliness 
of service ddiveI)'. Thert: 15 a crldcal m:ed lv ~wil1d ~UCC4:55 ill "Sliisuul\.:C CIISeS and 
fonner assistance cases. 

". 
GENERAL THEMES ; .' 

As mentioned previously, in order 10 keep the Incentive funding formula relatively 
simple 10 understand. e~plain. and admini5tcr. there are certain consistencies in approach 
across ell fi't'C measures! Also. there is a logle to the five measures chosen ~ they 
emphasize the logical development stages in a child 8Uppon enforcement case: establishing 
pau.rn.it)'., N~ahing A/SUPPOrt order, collcoting ou....nt aupport due, collecting an.y &!rca1'll 

. owed, ane! doing ell of this in a cost effdve manner. 
, 

States want their. performance to be Judged and com~ with their own periOI'l'llllllCC 

in the p~0U8y~. '1j1ese measures are constructed to compare a State's pe:fonnance to 
i~, 'not to a. "1II'tiona.1 a.y~ •• " 

In each case, t/lere Is an upper threshold for each State to achieve. most otten set at 
SO" (and S: 1 !1!.tio of collec:tlons 10 COSts lor tile cost effectiveness measure). Any State that 
achieves this performance level. or any level above this. II entided to the full incentive for 
tilat mtta911rt\. "'$ ""'~"~ f"r the l!O'J!; \I~ aerou the measures. but in ieneral they include 
a reco,nition that this is a level that Stales can realistieal1y strive 10 achieve. At the same 
time, the 80" reoogn~ that there \\111 always be some cascs In the CilSl:lwtl which. CUI li 

YanetY of ~ns, will ibe lmposslble to work sulXz:sstuUy. 
I 

At the lower end of the Ialle in each case. there 11 a minimum level below which the 
StOUp felt that pe:farmince should nat be reWarded unle,ss a Stale demonstntes a substantial 
ImpronmeD1 over the pdor year's pc:rformancc. '11u: IfOIIP beUeves that substantial 
lnlprovoment ahould be'm:q:nlzc:cI with IOmo !mcntl~ fundiDg. though ftE/VW' more than hill 
of the mulmum incentive poSaible. (l'be cost effectiveness measure is the exception to this 
ru1e.) 'lbi& mechaniam,a1l9W8 them lOme IICCeIi to fun~ing if the proglllm ill moving' 
~lfficiMlly. quickly In the right dirc:c:tkm • 

8 
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• 
" 

PATERNITY MEASURE 

The first measure is based on the Paternity Establishment Percentage as defined in the 
Pel'$Q~a1 ResJXln'sihility, and Work Opportunity Reconciliation Act on J 996, Under 
P~W'ORA. States may use either one of the following two measures: 

1. JV-D PlltCrDliy ~lbdillll,ut Pen:enta .. : 

The ratio that tb~ tolBl number ot children In lila IV-D cazlUlld ill lhl: fiscal year or, 
at the option of the State, as of the end of the flat year, who have been born out of 
wedlock, the paternity of whom has been established or acknowledged bears to the 
ICtal number 01 ciAudren in the [v-D cueload ~~"nf the end of the prec~ing fi~1 
year, who wcse bOrn out of wedlock . :;~ 

Equation: ! " 

Total I ~(Childr~n 'in IV-D Coeload In rhe PIIWII Year or. 
at tho option of ~ Slate, as of the end of the Piscal Year who 
were bgm put pf wedlPC!S mOl Paternity l\Uab1!sbod CIT Ae!mow!edged 
To* I. QtChllil~ In IV-I) Caseload as ot 1M end Qf the prte¢dlng 
PisW Vearwho were Born Out of Wedlock 

. 
, i 

z. Statewide I'IU;erll.lty EatabllstuDeDt Pm:eDtage: 

The ratio that thJ tolal number of minor childrenwbo have beea born Out of wedlock 
and the RIIt~ity'ha~ been esllhlished or ~knowIec!eed during the tlscal year, bears 
to the toral, number of cbUdren born out of wedlock during the preceding fiscal year. 

Total , of Minor;CIil1dre who have beenBom Out of Wedlnc1, and 
the PMnity has tim! Bsllblill!ed pt Aqngwll¥11ea purln, the PIp! Year 
TOIBI "ot ChIldrim Born Out or WedlockDlIrlng die Preceding Fisea1 Year 

. \ . ~ .' . . 

'l1!is moasure it ~nique amolli the five measures In that, by llatute. thue are 
currently penalties based, on the parcmlty measure. Salles are requiRd w ilfl}llOVe their 
performance by a spedfi,c &mount or they are IIIl:iject lOpenal.ties. The Work Group 
conlldared wheCber !he iDcendves based on IhIs mcuure shDllld Rlfiect, in some mannc:r, the 
pt4I1t)' 1CICIriQI1)'1tcm: ipor CKaDlplo. the penaIt)' llyatem requltea that States demnnlOtJate 
improved pcrfarmarlce river the pmtou.s year. 1bete W!4B a concern about whether Sta!es 
should be l\I!)ject 10 ~ea and be eIlalbJe for in<:cfttl~, lit tlic SIlIIlC lImo. Some felt that 
the bet ot Incemive would maIee,these States doubly penaliud by not improviDg 
pelf~. 'lbo CtOIlP c;oncludod that SIaIeS should be o1ls1ble for mceatives baled on 
portonnuce eval if th~Y, WCR subject to penallies because their perfOfTN!n~ hAd not 
Improved to the extent rCquired to avoid the penalty. An example iUustra\e$ the rationale for 

9 
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I ". 

this. Ifa St&te is at art 85% performance level one year, and increases to 86% the following 
Year, .it would be SUbject to a penal!)' for nO( achieving a 2" incrt:a.Sl: In paiormance. The 
Incentive Funding Work Group felt that the State should be rewarded for its high level of 
porlomwl~ by receiving 100% of the pouiblo Incentive to encourase sustain,d 
per(Orn\lUlCe. The patt'.mity incentive Is M Inft'$t'IIl pArt (If the recognition and reward of 
State performance In the range of required progtam results, and, as such, merits distinction 
Rlprdlcas of .the ·potential for a penalty. The scale for the Incentive fUnding on patunlt)' Is 
shown below:. . 

Patemlty Establlshment Perc.enblfe 

Perfonu~Dc:e Level 

80% and above 

79" 
78" 

iii" 
76% 
,,~ 

74" 

13" 
12'1(, 

\ 

71" 
, 

70" 
51" - 69" (increaSes by I" lnerement~ , 

SP" 
49" aDd below 

" , , 

" 

, 

"'to 

, 

'l& of Maximum Incentive 

100% 

98$ 

96% 

94% 

9'.l% 

90~ 

8891> 

86'40 

84% . 

aa 
80" 

61 % ·781 Oncreascs by 1" increments) 

~" 
SO" if inortUA by at least 10'1(, 

'" . It. StaIe·ls pcri'orming at the 70% level, it is eligible (or 8091> of the inocntive for 
dd. measure, If It 1$ Pcrlorming at the 77" loYel, it is c1Igiblo for 941 of the incentive far 
Ihia~. If perfotmanc:e drops from one year at 71" to the next year at 69". the 
j na'1'tjve peZ'CCllteiC cI:ops from 84" (P 18". but doca not cli~ altogether. If 8 Stale is 

·at 485. in Older for Uiat State to receiVe a percentage of lnca1tive, it must have improverS at 
lcIaat 10 perca1IIp pointe CM:Z ill prior yur" pcrfonnanoe. 'I1Iat iG, the StUe wovld ha.vc 
bad to have been ,at or ,belOw 385 the previous year In order to rr:ceIve SO~ of the 
lncxIIti~.· . 

, .. 
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CASFS WITH SUPPORT ORDERS 
• 

The $C!COnd measuR: looks at the percentage of cases in the IV·D caaeload that have 
. orders for .support. The equation to compute the. in~.enrive i~ a~ follows: 

Number ooy-x) Casq with $uWOrt Orden 
To'1'1 Numbcrof IV-D Cues 

I'';' 

': 

Again. this measure has a sliding scale so thai an incn:asc4 performance carns a 
hi,her level of the incentive. Any 5a)re above 80~ earns the maximum possible incentive. 
Any score below 49% ieQu!res an Improvement of at least S% over the previous year'. 

. .. pe.r{omwlI.o. Tho ~~ below illullaW th" eooring on·thia measure: 

Order Eftabllshment 

Perfol'lmince Level : ,Ii 'JJ or Maldmum Incentlve 

80" arid above 100% 
, 

79% 98% 

78% 96% 

P. 26/38 

, .. - ...... _ ... "' .... -
n% 941 

76% ' 92S, 
• 

75" 90% 

74" 88% 

73" . ' 86% 

72" M% . 
71% 

, .... 82 ')(, 

7Q" 
' . 

80" , 

:)1" • 697& (incn:a$ by .1" increments) 61" • 71f' (1ncraase;, by 1" increments) 

~O~ 60" 
..,,, aQd below SO" lr~ by at lcut SIlL 

11 
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The third measure focuses on the proportion of current support due that is collected 
on IV-D cues. This measure was felt to be vcry important bea\use it gets to the crux of the 
program: regularly and, d~.ndably ('~IIt'l'.rlne ~1If1pnrt money that is due families. 

Th~ prupu,rliun uf currtnl suppon c:olla:t.cd is expreMCd by tho following formula: 
i 

Total Dollars CQllected for._CuI1M,I.SI,IPPOrt In IV -0 Cues 
Total Doillirs Owed for Current SuPPOrt in IV-D CBses 

n,~ 3COrillg for ,dl1s l1l\lllSuro ia "ory aimilu to the> Ono used for the first and oeoond 

measures. However, tne lower threshold is 39% for chis measure, as opposed to 49 % for 
the previous measure. IThls lower threshold is based on an examination of current collection 
,data. 

Co1lectlons on CuITtDt ~upport 
, 

Pt:rfCH'lllllllU I.eI'd : ." or MaxImum Inc:eDth'e 

80" and above 1001. 

79" 98'" 

"9r. 96$ 

Tl5 .. 94,. 

76~ 92'1io 
, 

75% 90$ 
; 

74" 
. 881. 

731 861 
.'721 84$ 

71% sa 
· 701 SOl 
· 

415· 69_ (lD~ by lJ>lncteDlCnb) 51" - 79" (lnerwe.s by 1" inorements) 

04<)1 501. 

391 arjd below . . '01 If at least S'lb Inarease 

· ... 
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COLL·ECnONS ON AItREARS 

The fourth mea..;ure assesses efforts to . collect money from those cases with an 
am:aragc due, While the group wanted to emphasize the importan~o( «>\I~ting regularly 
thc c\BTCIlt Jupport due to It mmily, they felt tha.t It was important to Include a measure thllt 
'sewd the effort/riO cX,!lect amars oWed. 

This measure fOcuses on how well Slate8 are doln, at c:ollectlng some amount of 
money on those eases having an arrearaae. The mea,ure spedfit".lll1y cnnnt, piyine ca~, 
and not tow amms dollan collected, because States have very different mel hods of handling 
certain aspects of arrean cases, such as their ability to' :Wrlte off bad debt or debt which i$ 
almost certa1nly ·uncolleCllble." Some Slates aggr&:wvc1y ~ Judgments fbr um-elJllbursed 

\ 

. aasislance under State law, They also have different policies on case closure. Additionally, 
~mc ~tatt:s charie inlt'.rest on a.rrears, which is considered additional arreanges, while 
others do no,t. In many cues, larS. aneallIJeS A1rMdy el[j~t when an individual applies for 
wUWlce or seeks services under the progrMl. Given these differences in practice, the group 
foUIW nu Lc:lllWle JlI;:<.hJ.i Cur wlUl'leLcly 1I,,,c1ul$ LlIC plAyln, ficJd amon, th~ Stlltc.1. ~ 
measure selected corne$ as close as possible. In this measure, the group recognized the 
strDIlJ expectatioil of ~icy makers that inroads be made on the collection of the mounting 
a.mmage .. 

, . 
TheClll.uatluD{~ Ihi~ nlCWlU~ is below: 

~ ~ 

ToW number of xy.p car, J!II"V1nr toward DJl'eiI.n 
Total number o~ IV·I) cases with amara dUa .. 

The scoring on ~s measure isslm11ar to the previous two measures. However, there 
is a llM!er bottom ~old on this measure becaulB of the c11fficulty in collecting on arrears 
ease.', a.~.~' evidcint i,n c:urreII1 performance, daIa, 

I 

" .\ 
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Cases with COUectlODS on Arrears 

Performance Level ~ of Maximum Incentive 

80" and above 100% - ~ .... -- -, 

799£ 98% 
-

78% .. 96% 

77'1i 94'6 

76% 92~ 

75" 90% 

, 74" 88% 

7~" 11651> 

72111> '" 84,.; 

71" 82" 

70" 
. ,'- 801'& ,. 

41~. 69~ (1~ ;",,-.-) , !11'9(. - 7!>9(. (191. inO!'ftlSe$) 

40" so 9£ 

399£ and below , SO" if S" inerease 

.. 

p, 29/39 
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COST~ 

The final measure usesse.s \he IOta! dollars collected in the Child Support 

P. 30/39 

Enforcement proirarn for cac.h dollar Clpendec1. currently. cost eft'ecl1veness Is the only 
measure on whlch SIMeS are being .Iudged. However, In the new incentive formUla. unlike in 
cll~t practice, total costs and coll~ons are measured: there Is no provision for separating 
IiQUllallllC vonous I\QIl-us\.stallQe collOC:UQns over costS. 

There are a number of reasons tOT I()()ldng at all COstS togClher ill the Cu!urc. TIll:: 

greateSt reason is the need to avoid continuing the perverse incentive In the current formUla. 
Sta1el are better off under the cun'cnt formula if families stay on public assistance. With 
wel(/lle reform. the .":Ill. is { .. weT and few ... TANF c.u.tll 81 ~ple mOvE', toward s.el{. 
sufficiency. The formula should support, not subvcrt. this goal. It Is also very difficult, and 
8Omtl1Jm:.1' arbltt-4iy, : LU {ewar~ Ih~ ~rurt' lICj>ara~ly. 

, . 

The, eq~tionJor,cost effectiveness is as follOWS:" 
, t 

IOI!!! rv-1>QOllw CglI",*" 
, ToUil~ -D DvUip'3 &p:ndal 

The Incon\ives w.ould be based on the JCOring in \he table below: ' 

Cost Flrec:tlveness 

CERatlo ~ of Mulmum lnceutl'fe 

s.m. mid above " , l00~ 

4.Sq ~ 4.99 90~ 

4.00· 4.49 . 80'1 

3,50 r3.99 70~ 

3.00" 3.49 60'1 

2.so· 2.99 50'" 

2.00'- 2.49 40" 
.1.99Md~ow 

• 0 

, . This Is the onIy'measure for which there is DO inoentive e:lven below a specific score, 
~ven if al;nif1W1t imp(ovcuicnt OQ;UJ'$:. 'lbe sroup felt that if the OC\sl effectiYOlless nltiO 
falls"below 1.99. the State should eBl'II no inoeative because performance below tha11~el is 
~I.. ': 
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JNCENTIYE FtJJljDlNG, WORK GROUP RXPOIl1' 'l'0 Ttu:. SECRETARY 01" HHS -. 
WEIGHTING, THE MEASURES 

Each State will earn five incentives based on performance on each of the five 
mcuul'CS. How~ve:. there Wall a Won, feellng among mc.lllbera of the Work Group that the 
mCIISIIl'CS were not of equal ImportAnce ClJId should not carry 11\ equal weight. After much 
dlscusaiol1. the decision was reached 10 count the first three measures (paternity and order 
establishmC'llt and collections an current suppon) slightly more heavily than the last two 
(collections on arrears and cost effectiveness). For eac:1l of the first three measures. a 100$ 
coo,. earn8 1" of die "e)tpill\cI.!d oolleWons· as defined below. lower SC.Dl'E'$ earn a 
proportion of the 1". rite last two measure, are worth at a maximum. 7S ~ of the 
"expanded collections.' ILower &COres. again. earn a lower proportion of this .75%. The 
ClIO!ce of 1,. and .7'7fJ dertve frOm the necessIty or uldng Ii W1>t-lIl!:uuaIlLy fllJ::wr !hill, wUl 
Cl'\SlIre that the amount o~ incentive money paid out under the new formula approximates the 
amouDt that would be paid under the current system. Minor adjustments can be made in the 

, percentages chosen, if Mc:essary. when filial CBO prQjl'J!linn~ lire made. 

1L ~uulll b\) lIolC1J Olin Lhe:: we::lllhr.1ul\ uf we:: lIl~Ul'C5 1& ORC of dlc IIlQ,J chat' J'Q)plc 
felt might need revisiting after the program is in effect for a few years. At that time, 
~mplicity may dictate giving all mtasures an equal weight. Or. on the other hand, the Child 
Support Enforcement prpgram may _.le \(1 r:mphRsiu Clnc aspect of the program over others. 
Shifting thew~ghts of tpo measures accomplishes that aim. 

INCENTM!S BA$ED,ON COLLECTIONS 
, .' 

, 11 

Th~ ~t inCC!ltlve system Is based on total T~ collections and non-TANP 
ool1eclloa. capPed at 1159' of TANP ~lledlons. No"-TANP onltactiDll9. IS currently 
defined. wludea cal1ecdons from former TANP cases. There are sevetal problem, that 
Sratrs are experiencinJ 'with this formula which will be c:w:erbated in the future. l'irIt. 
~ SIaIrs for whom a la.rF petCOIl.tqe of the ",Woad Is nan-TAN!' &nI beJng pana1izcd 
bea\llle they cannot coyot all of their noa-TANF co1Jections. Thh may not have b=1 a 
problem whee the cap was first emb1l.shcd. but all 'Statca ~ lIU00085fully moving people off 
of nsiSlanc:e. the penal~ continuos .. Additionally. it is possible that the number of RSslstance 
CII.la wi11 decrea$e fYoJf:l time as the implemenllUiOl1 Of we.lfaxe J'Cform moves people roward 
aelf-suftk::iCll'lIlY. The ~IJ\' uC this suc= would be a alNller and llmaller number of ' 
assistance cases and coUcctions which would result In fewer incentive dollll11 available to the 
Sta'"' Another l'CBIIlt of c:app1Dg tJc non-TANP 'conectlons Is that Stat.s have less incentive 
to work non-TAm ~ once the State hal rracl\f'I the cap. The Work O1oup felt that 

. States ought ~ be ~ and CIIOO\IlI&~ to work. all cases. T1lerefore. lhe Incentive base 
OUCbllO includcaU 'N)D-1:'ANF 0B808 ~thout II oa.p, ' 

! 
'I1Ic Work 0r0Up folt !tat it waa capcoIaIly IDlpQr1II\t to e118\Ift \hat State& had 

sf&ni£icant Incentives Iq work TANF cases an4 former TANP cuca. Collection Of Child 
suPJ'Olt for IIIeIe groups Is especially important 10 assist TANP JeCiplents 10 leave we1&re 
aNI to hdp them adli.,ve self suffldenc:y 10 that they do IIOt return to welfare, SII'I('.e 

P. 31/39 
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collection ill TANF and :former TANF cases is generally more difficult than in non-TANF 
CIIliIIlI, and non-TANP IlOUect!OIlI are riling at a faster rate, it is sensible to provide a heavier 
emphasis on collection in TANP and former TANP cases. In addition. co1leclions in TANF 
cues provides direct saving. to tloe Stll~ Rnd Federal governments. Therefore. the Work 
Group rccommMds adding collections made on former TANF cases to collections made on 
TANF ~ and doubling these collections in tho formula to give them ~UlI. emphasis.' This 
haa me added bcftCftt of mItlpling tho impact of 11'0 clwl8e from the cUrYent inc:entlv. 
system with its cap on the non-TANF collections so thaftho potential collection base would 
be mare eQultabiolO States. The formula that tile Work Group recommends is as folloWS! 

, 
2(l'ANP + fonner TANP> + non-TANF· expaDded incentive collection base 

• 
'"non-TANFdoeS not Include (ormer TANF 

'PR.4,SE: IN 
I . 

There ill no Cl\l8C!tion IhQt oerUIin Scateo wU1loce ~o ... y by uling the- ne-w int'enrivl!' 
fundiJlg fonnula. which. Is required to be cost neutral. To migme from a s~tem that 
guazanr.ees a minlm\lm Incentive to everyone, xeprdlC¥ of pc:.rfunulllll.le, lO 11 syslem LhaL is 
based on rewardln, performance, some Stales wID r~,ve lower Incentives. To mitigate tho 
loss of inc:entivefunds pmt have been used to fund the prognun over the yean, the group 
recnmmelldg that the new formula be phased In over a one year \)fIIiocl .. Tn ACCtlml'l;~h thl~. 
for fiJcal 'lear 2000, a Slate would earn half of what it would have earned under the old 
incentive formula and half of wht It C2IN I.Ind~ tbe n~ proposed formula. In fuc:al 'leu 
2001, die n8W fonnu1a;would be fllUy imp1cmcnlC4. 

I 

.. 
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INCENrIVE FlJNl)n"oIG WORK GROUP REPORT TO mE SECRETARY Oll'DlIS 
• 

·.EXAMPLE 

To illusuate th& w.ay the incentive funding formula would work, we will take the 
hypoth~ cue of the State of XllIIIIllu. Let's as.~l.Ime that for Xanadu, the incentive 
funding \we as defined previously is S50,000,000. The incentive funding base Is multiplied 
by the maximum values established for the measures, e.g., 1'" for the first three measures 
and . 75 ~ for the las! two measures. TIle product of !hill cWuu\auon Is found ill c::oluJUII B 
below. The followinl: 18b1e illusln!leS the scores that Xanadu n:c.eived on the five 
pcrfonnance measures and their maximum value c1erlved from standards tables for the five 
measures. Given these scores, the neltl step woutd be to multiply each score by the 
maximum value of the measure to get a total incentive amount. 

., 

~ x..aw. ~e MaxImum Intelltivc Payment 
p~ rzlJacaadvc Value of ($) 

, Lwel ~,e(S) 
: (A) :(B) (A) x (B) 

1. Pa1emit:)' ! 54" 64" ~OO.OOO 320,000 

2. Order I 79~ 9&~ 500,000 490,000 
IlItabllahtrlfll.\ I 

3,C""'"'t 
, 

41$ 51 " 500,000 25S,ClOO 
s I 

4. 'Amara Cases 4()~ SO~ 375,000 18',500 
Payin& 

5. Colt '. $3.00 60" 375,000' 225,500 
Bfftoaivenaa '.~ 

1 TOTAL $1,478,000 
! . INCBNTIVll . . . BARNBD 
; 

·CO~CLVS.ON 

nus report of the Incentive Fu~dlng Workgrou~ to the Scc:retary of Health and 
Hu/11811 Services to the·Conpe:ss I'eCOl11lneC1da a new inCelItivo funding formula tor die c;bild 
IIIppO!t enfo~t ~ that recognlus a r&n&e o.f critical seMQe$. The recommondcd 
tncentiYe fulldiIlg formuJa, developed In pannersh1p wi\h SIaIQ, rcwvda per(onillMC Aftd is 
cost neutnI1. TIll» Amnula will, in candem with th~ atTOtI& child IUpport provillonsof 
PRWORA, greatly improve the support provided 10 Amenca's.chUdren inlO the Zlst oeruury. 

P. 33/39 
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KeIth BaaSt'.tt 
Shec;kCItin 
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Jolm Kersey 
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Paul Leiter 
Oail~ ~l1~r 
FJ1nMh Matheson 
Joyce Pitts 
Tony Slade 

H&!n; 
Barty Bloomg,ren 
Tony D.iNallo 
DiaMo. Durhllm-Mel.oud 
Wally Dutkowskl 
J4I~' Fay 
Lcslle PI)'C 
1~·~8aaey 
Gordon' Hciod 
Tbereaa K.ai
Cliff La)1lWl· 
Joy4'C MQCIIU1IJl 
Nancy MendoJa 
Doria Slms 
.Olenda Straube . 
Terti Walter 

QrSylptlM 
HR~ ACF/OCSE 
HHSI ACF/OCSE 
mISt ACF/OCSB 
HHSI ACF/OCSE 
HHS! ACFlRegion IX 
HHS/ACF/OCSB 
HHS/Officc of the SccrellU'Y 
HHSlACF/OCSD 
HHSlACF/OCSE 
HHSI At:1-1OCSE 
HHSI ACFIRegion V 

SIIWIMll 
Hennepin County. Minnesota 
CoMccticul .. 
nlil'lolll, SflC!'l!llU')tiTreas~. NCSC!~F.A 
Michigan . 
MassachllSela, VI~ PrWdcnt, NCSCSEA 
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Jowa, President, NCSCSEA 
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.~ 

Ma1y1and. 
TMneatOt 
Arlzona 
Nevdarsey 
Alaska 
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HHS: 
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U.S. Department of Health and H~man Services 
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. Qftiee of ChIld Support Enforce_ OCSE; 
NCSCSllA: NiZlonlIl Council or StaLe Chad SI!PPOrt Pnforocmcnt Administmtm'& 

'. 
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THE SOCIAL SECURITY ACT 
'~' ... 

Sec. 458. ID=ntlve payments to States 

(a) Purpose; requirement; quarterly payments 

In order to encour1lge Aftll reward State child support enforcement 'Programs which 
perfonn in a cost<fi'ective and efficient manner to secure support for all children who 
have lIOug/it I15sistancc In lOCurlng support, wh"ther ,uoh children r05ide within the 
State or elsewhere and whether or not they are eliiible for assislance under a program 
funded under pan A. and regardless of the economic circumslanccs of their parellts, 
the Secmary shall. from support collected which would otherwise represent the 
Federal share af assislatlce to families of noncustodial parents, pay to each State for 
RoCn rl~ :1c&1., on a qllAltCdy bui6 (AS ·dc80ribed in subsec:tion ( .. ) of thi. £e<!tian) 

beginning.with rhe qua,t.er commencing October I, 1985. an incentive payment in an 
amount determine(! under subsection (b) of tills section. 

(b) Incentive formula 

(1) Excep~ as provided in paragrapbs (2), (3), and (4). the Incentive payment 
~~~~ . . 

(A) 6 pen;ent of the total amount of 6Upport colleC!ed under the plan durin, 
the r1SC8l year incases in which the support obligation involved is assigned to the 
State p"rsuant to "",tion 608(11)(:\) nraection 67l(v.)(17) of this title (with such fDtBl. 
amount for any ~ 'Jar being hereafter referred to in this section as the State's title 
1 V-A COllectlons~' fot &hal yeaf). plus ... 

(B) 6 ~t or the tollil amuunl uf support c:oUccted during the fISCal yeu in 
all otMr c:asea under this part (with such tow 3ltlOunt for any fiscal year being 
hereaftar refemcl to ill this section u the StAte'!: "non-title IV-A collecticins"f'or that 
ytar). 

(2) If lUbsec:tion (e) of Ih1s section ftPplies with rapcct to a Stati', dtIo IV-A 
CO,llcction.Of non·l1tlc IV-'" COUectlOlls foc all,! ftIDIIl year, the percent speclfied in 
pmpaph.(l)(A) or (B) (with l'e8I*t to such co~ons) shall be InCIeaSOd to tile 
h(gl\e.r ~It cSetennbied under such subsection (with respect to such collections) in 

.determIning !he ~tato'6 Inceotive payment under this subsection for that year. 
(3) n.c (\Ollar amount of the pur1.\un of the State's inocntive pilymel\t for any . 

8-.1 year ~ it detennlned on the basI.s of IU non-title lV·A coll.ecdona undm 
panpaph (1)(B) (aftet adjustment un~er subsection (c) of this section If appUc:ablc) 
IIba1lIn 110 cut ... coed- . 

(A) the ~Uar amount of the portion of such p8}'JI1e11t Which is dctorllli/lcd on 
Iho baIl.s at SU. ~.JV-A w11ccUonl under parapaph (IXA) (Af'tez- adJuaunent under 
subeection (e)-of this leCdoo if ' 

applicallle) in .tho cue of fiscal year'1986 or 1987; 

1988; 

IP89; or 

@l lQ5percoGt of IIJeh~Uar amount i~ the case of fiscal year 
f 

(C) 110.pcn:ent ot su .. h \lullar amount in the caao of fi8C'al yoar 

(D) 115 !perl:alt of such dollar amount in Ule case of fisc:al year 
~ , 
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1m or 1liiY fillClll )'CIIU' tbeteafler. r 
(4) The ~re/aI'y shall make such additionupayment! to the State under this 

part, for fisoal )'IIU 1986 or 1087, as may be neel'Ssat)' to 1I~~lIre lhst the tlllll! IImount 
of p&ym~ts unci'" tlIi3 ICCtlon and sectlon 6'5(a)(1)(A) of this title for such fiscal 
year 'S no less than 80 percent ur the: IIlllount that would have been payable to that 
SllIte lind I~ pctlitical subdiviJiOns for sueh fiscal year under tills section and section 
6SS(a)(l)(A) of this title if those sections (including the amendment made by section 
5(e)(2)(A) of the Child Support ·F.nforcement Amendment! of 1984) had remained in 
otrQl;:' lIS .tIi .. y WG1:I ir, ~rect for fiscal year 1085 . 

. : (c:) In~ In perCentage; laboratory costs 

T.f the tntal amounl of a State's title IV-A collectlons or non-tlUe lV-A collections for 
QIIy fia.! yllAl ~ A m~o to 1M tola1 amount I!l(pe1\ded.~y the State in thRl ypat f(lr the 
opetlltion of ita plan appklvcd under section 654 of !his title for which payment may be made 
under Section ~,: o!·this title (with the w\lslllJliowlt so expe.ndc.d in 
any fiscal year'being hercatter retme(! 10 In thl5 section ill! the: Slllle'~ "wlIll>illc:U Lillo IV
Aloon-title IV-A administrative costs" for that year) which Is l.!l:lual to or ,ruter than 1.4, 
the "Ievant ,..~nt ~U\ed In lubJ'S'"'e"'J'I" (A) nr 00 of subsection. (b)(\) of this sectian 
(with ~t to sw:Jl collections) sholl be inoreued te-

(1) 6.S perCW!:, plu~ 
(2) onl>-h&Ir of 1 percent for eadJ fUU LWI>-!e4lths by which IIIdl ""Ii.., ~.-.b 

1.4; 
H.cept that the ~t so specified ~hall In 110 event be increased (for either title IV
A c4illeetiona or lnon-tltle IV-A coUeedons) to more thsIn 10 percent. For purposes of 
the: pm;c;dln& sc!l\Ollc:C, IaboBlOfy coats Incumcl in determining paternity in III)' fiscal 
)'CiIIC may at tile 'opllon or die Sta~ be ColOludud Crunl Ihe Stat.', combined c:omblud 
title lV-Alnon..title IV-A admlni8lmivo COS18 for: Ibal year. 

~ : 
(6) SIIpport coUecIId on behalf of IndivldualJ residin, in anotllcr Stale 

. . I 

I 

"IlI COJ'Ppu.Ijtl& 'iROO1ItiVD paymeftll·lltldar IblJ ~cl\JII, support which iA 
.. coJlec,ted by.aIe. S~ at the reQuest ·of another SIBte abalI tic tteaICd 

as ·h&Yins·bee!l·colledeClln' full by each such:.stare;.1Ildany·amounlB 
. ~ by lb. S. JA:C1.tt)'ir18 out ... JpeCiIJ prnjectwlsted under 

1l4ICIi.0I1 6.SS{o) of~. tide shall be CJtclucbl. . 

eel Estimates by SecreIary; quaItctly payments 

. . '11)1. ~oun~. or the lnt.endve paymC!l1t& to Ix: lIIade,~ the ¥llrious 
StaJeSJlDdCZ' tbia ICCI:Icin for 811)' &CIIIl )'C16Z &!\aU be ..eIinaIed by the 
~"'f at or betme ~ tqinnlQg or IIdl year 0lI 1M ~ of tho 
boat iftforrnatlan ~e. The secresaiy IbaIJ make IIX:b pl)'malll for 
.uch year. 011 l ~ly buI.fI (with eacb q!llr1crly pa)'ll1ellt bemg ITlA4e 
na laW !han lb. ~ or !he qWllw \n~lved), ill die 611\OUIIts so 
CSlim'trd, 1'C'd_ or'iN:nlucd to tile a8\t of.I!IY overpayments or 
underpa)'l\ICQta ~!\tte SocmaIy dctcnum. \\1m made u.n4cr thi' 
section to tM S~ ~valved for prior periods an" with rcspccL '" 

I . 

i 
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which IIdjll,\lmcnl hIlS not IilrAdy been made undp.f thi' subsecllon. Upon 
the maldng of any estimate by the Sec::reWy under the pzecedlng 
sentence, any approprlatlops available rUT VlIymenu under this scmlon 
shall be deemed ubli):aLai: 

I 

i 
• . 

, . 

'. 
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THE PERSONAL R.V..sPONSIBILITY 
AND WORK OPPOR.TUNITY RECONCILlA.TION ACt' OF 1996 

[PubUc lAn .. 104-1P3) . 

SEC. 341. PERFORMANCFrR4SED INCENTIVFS AND PENALTIES. 

(a) DBVBLOPMBNT OF NEW SYSTBM.·-Tbe Secre.lary of 
Health and Human Services, In oon~\lltatlon with State ditecton of 
programs under part D of title IV of the Social Security A\.;L, ahall 
dev~op II Tl6W incentive system to replace. in a revenue neutral 
manner, the system, under 5eCtion 4~8 of ~uch Act. The new system 
lillllll provide aOditional payments to GIIy State based on such Stll~'S 
pE'.rfonnance under such a program. Not later than March I, 1997, the 
Secretary shall reJXlrt on .the new system to the CunmuL* on Ways 
Rnd Means of the House of Rcp~tatlves and the Committee on 
Plnance uC Lhe Sellale. 

. ....... ... 
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item will affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title 
XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: Attached is HHS (Ross) testimony on the Administration's 
recommendations t6 revamp the child support incentive payment system. This 
testimony will be given on March 20th before the Ho~se Subcommittee on Human 

Resources. 

DISTRIBUTION LIST 
" 

AGENCIES:. , 
6-AGRleUL TURE/eONG AFFAIRS· Vince Ancell lall testimony) • (2021 720-7095 
61-JUSTlCE· Andrew F,ois' (202) 514·2141 
l1S·TREASURY - Richard S, Carro - (2021 622-0650 
110-Social Security Administration - Judy Chesser· (2021 358·6030 

EOP: 

<Kenneth S. Apfel 
Cynthia M. Smith 
Richard E. Green 
Barry White 
Keith J, Fontenot 
Sally Katzen 
Michael A, Fitzpatrick 
Wendy A. Taylor 
Mava A, Bernstein 
Ori'rb L../\ . 

John E, Thompson 
Elena Kagan 
Cynthia A. Rice 
Diana Fortuna 
Walter S. Groszyk Jr. 
James C, Murr 
Janet R. Forsgren 



·MAR-14-1997 13:39 TO:ELENA KAGAN FROM: DADE, J. P. 2/13 

LRM 10: MDH38 
Incentive Funding 

SUBJECT: HHS Testimony on HHS Report on Child Support Enforcement 
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RESPONSE TO 
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MEMORANDUM 

.. :.ii: . ·i. .............. am······~1; 

If your response to this request for views Is short I •. g .. concurlno commentl. we prefer that you rospond by 
a-mall or by faxing U8 thl. ,aBponse chaet. If the respon.o Is short and you profar 10 call, pleo9o call the 
branch·wld. line shown below INOT the an.lyst's lI"e) to loavo B mossage with a l.giol.,lve assistant. 

You may also respond by: 
II) calling tho analyst/anomey', direct lina Iyou will be connected to voice mAli If the analyst does not 

&nBWOt); 0' 

121 sending us a momo or letter 
Plea.e Includa the LRM nU'1'ber shown above. and the subject Ih~wn below. 

TO; 
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MoUnda ~. Haskins Phono: 395·3923 Fax; 395·6148 
Offlca of Management and Budget 
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The following Is the rapon •• of our agency to your request for vlows on the above·captionad subject: : .... 
Concur 

__ No ObJecli~n , 
No Commont 

_." .. Sea proposed edit. on peges ___ _ 

Other: __ ------__ _ 
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Mr. Chairman and memben of the Committee: I want to thank Y(IU for giving me the 

Uppurtunil), w le~tlfY toc1a)' Oil the AdmInistration's reco!lll!lOlII1ations for revamp!D& Ute 

Incentive system for State child support enforcement programs, The AdmlniRtration i~ 

committed ID timely and effective implemeDlildon of the new welfare refonn lAw and we view . 

\be incentive report as an important early step in our effOItS,. 
.' • , . • I 

The AW:nin1.~tration aDd this CollllUlaee arc I.uMI 19n:ctuc:nl Ihal chUd suppon 11 an essentia.l 

part of welfare monn. It sends a mesSllie of responRlhility to hoth ptrent~ and is II vital pan 

of movin& families toward work IIlId self-sufficiency, Once families have attained 
• . )) 

Independence. child SUIJl)Ort can keep them from faI1lnJ back onto public assistance rolls. 
j • 

Child support also acts as Q safety net to ensure !hat s. parent families don' t need , 
asslstaD:e In tile first place. We are proUd of this Administration's record on child support 

enforcement and an'Xio~l)' RWRil. tbe positive fP.suits that the new provisiollli will bring to 
! 

further meet these cr~ eoal5. 

Presldem Cllmon bas ;made IInprovlng child support eril'orcement and increasing child support 
! 

colleCtions a top priority. Since takiug office. President Clinton has cracked down on non-

pay\na parem, ancistrengthened child support onforcemem. rosulting in record child support 
j 

collection~. The]\1 ~ri~e Departmellt is invelligatlng and pw,"ut!ng cases where parenlll cross 

state lines 11.) avoid PIYtllClllt IIIJU:r the Child Support Recovery Act. In FY 1996. $12 bUllon 
( 

in chUd support w" coll~ted on behalf of the children of America. This amount exceeded the 

lTes.ident's B!ldget projection of 511.S billion and ~sentcd a 50 percent increase In child 
'l~ 

1 
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,. 
support collections 8m Py 1992. SiDce FY 1992, the nwnher of paying child support cases 

ba. lucrc''''~ \.1y 36 pe1~~llt. Thesc accompllsbments .~ imrrc: •• ive. hut l'",Jectinn. on the 

Impact Or the new proVisions leU us liley are only tile beginning. 

The Personal Respo~ibi1ity and Work Oppornmity Reconciliation Act (PRWORA) inchllSts 

the tough child support mea.surea President Clinton callw for from the start and child support 

States have already tabn steps to implement the new federal reQuirements. Forty-three Srates 

have Ucense revocation programs in place. Thinycfive StaICa have recently eoacl(:d the. . .. 
1 

Uniform lmerstate Family Support Act. AI¥! twcmy-8ix States have adopted some form of 

reporting of new hires. 
I 

." 
At the Federal level, we have nude 8rea1 prosress In making the expanded Federal Parent 

L 

J «aIOT Service (FPLS) a reality. We have entered iJlio ~ntra.Ct~ with several nationally 
. i 

1'«ogoizeod and respeCted vendors to help 1l~ d~iV1l1ncl devclnr the elepanded FPI_". manage 
\ 

the project and enhance Oil!' quality IIS~ cffurLs, lI!Ill assisl. U~ wilh providiu& u·sl.1l1.llg and 

t«bn;ca1 as.l~ to ltate asCD:Y users. , 

. . 
PiDally, 8S required uDder PRWORA, we worlcod with the States to develop a new incentive , 
fimI1lDs ~tr\lClllre that rewards lC5U!ts ancI submitted ojir Child Support Enforcement 1ru:cntive 

:'1 

Funding Formula report to Congress last week. That report is the focus of my testimony 
. \ 

today. 

2 
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Child Syp.poa Bnfoi'quncnt 'natiyo pnrxUn, 

I ambappy EO report thatlU¥:e ~y last appearance.before thl~ Commiuee on september 19, 

1996, our col1ahorative effort with the States EO develop a new iocentive funding system for 

the cbilii support enforcement program bas been ~~ful. The jolmly-developed, revenue 

DeVin! in;entive funding proposal Is lOuJh and would push States 10 improve performance. 

Tbla furmulls wiD GJlIIun;: gUUll UIlLWDII:.:I Cur t'IIwiliA IUJIl baa II broad COlll!Cl""" a1l1our, I1u:: 

I 

States 8.DI1 od1er cbllil Support enforc:e~m stakeholders. 

1be current incentive funding system is based Oll maximizing child support collectioI15 relative , ' 

to gdminjetmtive 1lOStS. A minimum IncemJve pnyment is !ruIde to all StAtes regardless of 
:~ 

whether performacce ,1.5 good or poor. currently. Stales can ron tnemclent programs and still 
I , ' 

r!cei.ve wie amounts in incenii~el. We all n:co~ that uris docs nOl create a sieoiticant 

incentive for the achievement otprogram goals. An ~roved results-based ilXCDlive system 

WO\lld tab iDto ICCOllXlt olber measurable program results such as paternity esrabli£hment. 

I 
order tatabll&hmcru; w collections. 

Our effort to develop '8 plrlOI'DlllJlce-base.d incentive syStf'.m doveTlliled wirh (lur thriving State-
, . 

• 

Oovennoem I'I:rfon:nam:c IIIIIl R.Iliwl.ts Act (GPRA) of 1993. OCSB bl~ l,;umpkU:d the 
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:near pilot phase of ita implementation of GPRA during which we for~ed II. Federal-Stlite 

~ that I1Iu llOQoln.plisbod rmach. I ",,,uld liJ<eol.O briefly hlghllgllt our 

accompJJ&bments. 

Federal and SUite partners have developed and reached con.~nsus on a National 

Stralegir. Plan with A mlsqion, vi~ion., i(\~I. Ani! o"ject;ve.~. 

Federal and State partner~ reBelled cnMenSllS nn outcnme ~."..allUre5 for each of 

the Sttategic: Plan goals and objectives SO that progress can be tracked. 

The ~ority of SlAtes have emered into partnership agreements with ACP 
1 

Regional Unites tbat detail perform:mce goals, rechnical assistance initiatives, 

and A. .hartd ~.ommltmenr to worldllg togetht.r . 

,. 

OCSE IU!d the A58OClAtion of State child support program directors have entered 
E :: 

into a pannershlp agreement that e~pruisi.zes ~unication, joint planning, 
,. , . 

and c:o-respoDSibility for unproving America's child support enforcement 
! 

program. 

BulJd~ on this llew foundation ot panuen.blp with !he Slates forged during tl!e GPRA pilOI, 
. I 

we convened a group ;of State and Federal partners to ineet the Congressional charge to the 

Secretary of HHS to change the incentive funding 6ysrem. The workgroup included 1 S State . \, 

4 

. "" .... ...... '''''. 
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and local child support directors and 11 Federal centtal and regional office repre~ntative$.·.· 

The worqroup InCl Novllmbl:r through JaDIl.U)'. Of the 14 Stall: directors. 10 agreed to 

IGpRaCml uwy jfu;ir own SLBICli but also other Slates inlheir region. After each workgroup 

n:wting, ~ .representatIves consulted with the States in their tellion aod brough1lhat feedback 

to the !lext meo\illg torBSsure the broadest possible consensus. Progress of the workgroup was 

also sbared with the American Public Welfare ASSOCiation and aclvocacy groups. 

,. 
1i. 

Tbe worQroup develope4 III incentive ftmdiDg formula lhat rewards States for their 
: 

performance in fiv~ critical areas: patemlty establishment. support order establishment, 

coU~om on current, support, collections on IUpport past due (arrearagcs). and cost 

effectivenefi. These mearures arc eonslitellI wllll !he legislated mission of the programlUld 

IlK: Slnltegi.~ Plall lIJIII itlS OUll;OIUC wca5\llC6. Tllcrc 15 IUl.I consensus n'OIll State paltllel'S that 

lbese measures represent the appropriate focus for the Pl'Oltflm. 

:,l 

The wnr1cgToop al~o e~tahll~hed perfonnaru:e standards (or each of the measures, These 

~llIIIWirlls wuulll W::!C:I1IWII: Lhc 1Wl0UlU of lJJceutlve a Slate would receive for a certain level of 

perfOttnallCe and reward States tor maintaining high performance or making substanIlal gains 
I 

in improvini their pcrfonnaoce, The standards are designed to provide touah but reachable 

WietA for ~ormanCe by rewarding States with higher incentives as they Improve. 1M 

atllllderds for Ibc firsr four measures include a performance Ihreshold. Under this scheme.' and : . . . 

UDlilce the current system, no incentive would be paid iwess a State ~hieve5 a significant 
• 

imprOVemenI in perfOIIIllUlCe. For the fIna1 mcasW'C on COSt etrectlveness, if a State collects 

5 
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lcss than two dollars for every one dollar expe!ldcd. no Incentive would be pai4. 

Each Slate woU14 ~ nve scores ba.sed aD. pc.!rt\)ImIllCe on each of the nve measures. 
I 

WorkiJ'OUp members ,believed all the measures were important, but the fir8t three measures -

paternity establishmerit, support order establisbmDilt 8Jld collectioI15 on current support ~ were . ~ , 

critical. PalcrrUty establishment and support order establishment are prereq1lisites of coll~ting 

\:UfiCIIt &uppon. whk.b 1~ CJ3CntiAl fur fllIIlily Icll"tlwCi.;i.:.m.:l' I\;rfunllll11CC 011 Ill.:: illS! 1111= 
f 

measures coul4eam a slightly higher Incentive than the last two measures -- collections on 

, ancarages and cost effectiveness. , 

The omount of potential ~ntiv. paynlCollt6 for each meature available 10 each State would be 
1 . " 

based upon a pcr~gc of Its own State cllll4 suppon' collccttons .- its "collections base." 
~ 1 

, The collection base includes collections in both Temporary Assistance to Needy Families 
! 

(TANF) cases and noimssistaDCe cases. The collections base also Includes collections made for 
, I 

families who were Dever on usil~. However. we recolltltX".M thAt collec.rians in TANF 

cases and former TANP cases be weIghted double, e.g., every dollar collected counta as $2. 

CountiDg collections for iDcentives purposes in this way accomplisbes three objectives: 
i 
) 

, , 

~. 

6 
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Sl\Itu wflh large fonDer T ANP aaseloads would no longer be perutllz.ed by a 

cap as in the eurreIl11ormu.la. Many !t1ates are moving families off welfare and 

their success is DOt being recognized because of this cap under current law. 

Rtlllr.~ wnuld have a ~trnnB In~nth,e In pun;ue &etlon on l'ANF casca and 

fUIIDr:l' T ANI' \;i!,R~. !'ur IhRc: Wullll:s. clI.II4 MJppul'l 15 crillcal w aC1Jlevlllg 

independence And nnt. returning In I'uhlic a~~i'tanc:e Tnll~ . 
~ 

.:1 

DiRQ sBvinas to SI8t.e and Federal iovc:rmnents result from collcctln& cbild . . . . 
8Ilpport in T ANP calCs. Coata of other public bclWfit programs such as Food 

Stamps and Modicai<1 could also be avoided by makillB coUections in these 

casel:. 

Because this system uiould (or the fint IimII be perforDJllDC4l·based. ~QIJlI SUItes would 

natunUy lose ilx:entives by moving to the new syst:m." To mitigate tII1s loss, we rec.ommeDd 
.~ 

that the tormWa be phased in over two years. For FY'2000, a State would eam half of what It 
t . 

woWd have .eamed UDihr til. old. formula IDIl half of whal II earns under the new ca1~ulatiOn. 

In FV 2001, the new Cannula would bf fully implemented. This would give 

7 
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Sweli more time til ~just their progtalllS, budget for a,ny fmaucial impacr and improve their 

perfOl'mllJll:e. Of ~se, the Office of Child Suppon. EnforceJll4nt w(I\Ild continue 10 work 

with Swell ,to wist tbcmdurillJ, fllis Iransidon. 

TlIe workgroup was concerned thaI, with the enactment of welfare refonn, the child suppmt 

enforccm.cDt program is likely to cbange dmnatic&ly in the next few year!>, Therefore, the 

repon recommen4s chat th. child NPpon prognun's reNlu and efft'ea: "f the new inC/!.nt!\'B . . 

system should be reviewec1 periodically. I jmi'c4 diSCretion should be granted to the Secretary 
, I 

of Health and Hwnan Services to make appropriate cbanges, In conSllltation with the Stales, 

based on the program's aerual results and effects every thrt:e to five years, 

Tb:. workgroup',. Npon Inclw1l;.8 rccommcndatiOD.'l wtlh r~p.:.:\ IV \)lhcr "'p"cl:l or pr"gnun 

fIIoding beyond incentive •. Wo have endorsed the workgroup'l> recommendationS with 
, I 

respect to the incective fonilula itself, but have reserved jud~nt on other aspects of the 

re(;Ommend"tiollS beQuse further work may be needed" 01] broader program funding issues, 

PO!' eumplo, we arc 'committed to working with Swcs aI!4 the Congress to develop 

legislation, If J)CJ,:tl&5U)" 10 eLUure that State flexibility lInder TANF "OC:~ not result in co&t& to 

the Federal Gove~ due to Ibe potential loss of child support collectl.ons. 

~ly, in keeping with tho IZIIIJldatc thal the I!&W incentive funding fonnula he ~st D4utral, 
, 

we have ensured that the new incentive formula would' not cost more than the current fonnUla. 
t'> 

During tlJc Ic:gilllilive prucc:ss, if ~ubl;equen1 cus(lI~wrialr.~ tillUW, (hitt lh'" furIllu.I~ ,is nol "")~.l 

8 
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neurral, adjllstDlcnts up or down ~ be made. We have Indic.1ted In the repolt that we will 

work with the Office pf M&II.&&cmcnt and nlldrer and our State l>artner.< ft'> Ik-ve101' ~n 

Concl.9sjoD 

We now h4VC the groundworL: in' place for a more tc6\\hs-orl~ mnn.ngmnc[¢ of. the N'II~JIN 

child support enfoICClllCIll program. We strongly urge Congress to pass legislation on the , 
l 

reconuncnded incentive funding system to allow the chlld support enforcement program to 
1 

truly be driven by achieving results for families and children In need of suppo". 

representative of past collaboration and the futuIe direction that we will !.like toaether to , 

strengthen the riogram and improve the lives of childml. 
, " J 

hi WUl:IUIIWD, Mr. chairman, b:t mr: I'I:5taro: 

'Tbe recommended lncen1lve fUndlna fonnuls, ~velopl!d In c.nnJU1!J1I.ion with II\.! 

States, would ~ward performance and remain revenue nelltral. JII£ rough hUI 
" . , 

fair anc:l will lead to positive ~ult3 for fan1i1ic~. 

9 
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TIle 111:'" incenliv" CuneJillg Curmula would complement the resultS-oriented 

State-Federal partnership that has already successfully piloted tile Uovernment 

Performance and Results Act, 

The Administration is conuriitted to worldng with States and Ibe Cnn~~ to 

aWI.n;..., 'l' ANr IlllliW:Wlm;c of effort lMuci whkh may n:sult iulX>sts to tb: 

Federal Government duc lO the potential loss of child support collections. , 

I wMt to tIwU:: the Committee for your work on behalf of America's children. Their future 
.. ~ 

will be significantly improved beC4use of the new coll«tion tools and other reforms required , ' 

of SliUCs by wc!1lr; rct'onn, 

10 
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tJ Cynthia A. Rice 03/17/9709:51:14AM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: I will respond to clearance request for HHS Testimony on Child Support Enforcement Incentive Report 

I don't think either of you need to do anything, although you were both sent copies. I've already 
asked HHS to beef up the section citing the Administration's accomplishments to date (bottom of 
first page) -- the rest, except a mistake I found on page 5, seems fine. 

---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 03/17/97 09:48 AM ---------------------------

Melinda D. Haskins 03117/9709:04:00 AM 

Record Type: Record 

To: Cynthia M. Smith/OMB/EOP, Cynthia A. Rice/OPD/EOP, Wendy A. Taylor/OMB/EOP 

cc: 
Subject: HHS Testimony on Child Support Enforcement Incentive Payments Report 

Comments are due on LRM MDH38 -- HHS' testimony on its recommendations for revamping the 
child support enforcement incentive payment system -- are due at 4 pm today. Thank you. 
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LRM 10: MDH32 

TO: 

.. 1.lI! (33 ... .z;, ... r Zi ..... !!1 ... 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503·0001 

: Wed~esday, MarchI 2, 1997. 

c 
LEGISLATIVE REFERRAL MEMORANDUM 

Li f n Officer· See Distribution below 

c -e..l..tU:-CA~ I 

Total Pages: 12: 
........... :'~ .. at; 

URGENT 

FROM: J~n t R. orsgren Ifor) Assistant Director for Legislative Reference 
Melinda D. Haskins ! OMS CONTACT: 
PHONF.: 1202)395·3923 FAX: 1202)395·6148 

SUBJECT: JUSTICE Proposed Draft Bill on Child Support Recovery Amendments Act of 
1997 ill 

DEADLINE: 10 am Thursday, March 13, 1997 
.n,~" . .!.!, un ~ .. ,'" ,$ ............ \W",CLs:ztitiU!QUM3!CQ&liX. .• m2 ...... , .. k ................ &1 

In accordance with OMB Circular A·19, OMB requests the views of your agency on the abolle 
subject before advising on its relationship to the program of the President. Please advise us if this 
item will affect direct spending or receipts for purposes of the "Pay·As·You·Go" provisions of Title 
XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: The attached Departrmmt of Jllstice (DOJ) draft bill would amend tile 
Chil9 Support Recovery Act pursuant to the President'S July ?1, 1996, directive to 
DOJ to establish a felony offense for' a persori who willfully fails to pay child 

support for a child in another State. This draft bill is similar to a DOJ draft bill 
that was transmitted to the Congress on September 27, 1996. 

DOJ has roquested that OMB clear this draft bill by tomorrow (Thursday, March 
13th.) It plans to transmit its draft bill to the Congress tomorrow. 

DlSTRI BUT]Q!'!. J.I$-r 

AGENCIES: 
29·DHENSE . Samuel T. Flrick Jr .• (703) 697·1305 
52·HHS • Sondra S. Wallace· (202) 690·7760 
59·INTERIOR • Jane Lyder· 1202) 208·4371 
92·0ffice of Personnel Managoment· James N. Woodruff· (202) 606·1424 
114·STATE . Julia C. Norton· (202) 647·4463 
17.9·VETERANS AFFAIRS· Robert Coy· (202) 273·6666 

EOP: 
I(enneth S. Apfel 
Cynthia M. Smith 
fl~r(y White· 

WI 'd 



, 
':. 

-" 

~ 

· . 

Keith J. Fontenot 
Hobort G. Domus 
Bruce N. Ruud 
Elena Kaoan 
Cynthia A. Rice 
Diana Fortuna 
Emily Bromberg 
Paulino M. Abernathy 
David J. Haun 
E. Irene James 
11aymond P. Kogut 
David M. Zavada 
L.,,,. Oliven Silberfarb 
J~unas C. Murr 
Janet H. !'orsgren 
Robert J. Pellicci 
Ronald E. Jonos 
OMS-LA 

W: lIilt-lM. M/U..rklA 
i!xvuv.j e!t.nd~/l~ 

ZT!Z 'd 



LRM 10: MDH32 SUBJECT: JUSTICE Proposed Draft Bill on Child Support Recovery 
Amendments Act of 1997 

r',~::::::::'::·~'::::':7.':··:·":'~~·::~~:~::-::=~~~::-3~:==-;m~~=~~;"~:,::~::'::::~.::::::::::~:::.::=::":::':':::::::':':':"~~:':':'~';:·i';'·~:7':~'~~~:(;::;"_'7 .. ,,-;-.., .. ·-;m~~"J1 , 
RESPONSE TO 

LEGISLATIVE REFERRAL 
MEMORANDUM 

If your re3pon96 to this request for vlaws Is Short {o.g .• concur/no commenrJ. we prefer that you respond hy 
e·mail or by faxing us Ihls response sheel .. · If tho r •• pon.e i. shurt and you prefer to call, pleas. call Ih. 
branch·wide line shown below (NOT Ihe onaly",', IIno) to 10BVO a mossag. with a legislative assistant. 

YOll may also respond by: 
(1) calling tha anolyst/altorney's dlrec. IIno (you will be connected to voice meil If the analyst does not 

answer); or 
(2) lohdlng UI 8 memo or lett,er ., 

Plo ... o includo the LRM number shown above, end'the subject shown below, 

FROM: 

Melinda D. Haskins Phono: 395·3923 Fex: 395·6148 
Office uf Mt:UltluelTlent ond Bud09t 
Branch·Wide Line Ito reach leglslatlve,asslslan!): 395·7362 

. (Data' 

______________ . (Name) 

_______________ ... _ (Agency) 

_____________ ... ITelephone) 

The following Is tho roponSQ of our agency to your roquesc for vlows on the above-captioned subje(:t: 

Concur 

___ No Obloc.lon 

No Comment 

.• See propo.ed edits ori pages 

Olher: ___ _ 

FAX RETURN of __ . (Jilges, illtochod to this reponS8 sheet 

nlB'd 
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U.S. Department of Justlce 

{).b~ Office nf T "'gilt. rive Affalt8 8'f: 
~r 

Offiao of chi Alal1~nt Anomcv (lenenl 

The Honorable Newt Gingrich 
Speaker 
O.S. Houae ot Represen~atives 
Washington, D.C. 20515 ' 

Dear Mr. Speaker: 

Enclosed fA a leqielative propODQl, the "Child S~~~ort 
Recovery Amendments Act of 1997," which strengthens federal 
criminal child support entorcement by estClblhhing L"t:lony 
violations for aggravated cases of failing to pay legal child 
support oblIgations and other maa,ures. "secUon-by-section 
analysis 1s also enClosed., We have forwarded an, identical 
proposal to the President of the United sta~~~ Senate. 

'J 

This proposal reaults.'from the PrOlillltmt's d1rective to the 
At~orney General of July 21, 1996. In that directive, the 
President eald that, 7[W]hlle St:ateaml l~cal agencies t:lave and 
must have primary responsibility for child support enforcement, 
the Ii'ed.cal Covcrnment has a cruclCllly impOfcant rOle to play," 
and asked that the Attorney General take several:speciflc steps 
to strengthen child support enL'urcement efforts., One of these 
steps was -to draft legislation to amend the Chl~d Support 
Recovery Act to establish", felony offense for a;person who 
willfully fails to pay child support for a child:1n another State 
whore there has been an ~gre91ous fallure to meet child support 
obligations.-' . 

Current law makes it ,a federal oHense wlllfully to fail to 
pay a child sup~rt obligation with respect to a child who lives 
in another State if the obligation has remained unpaid for longer 
than a yea~ ur 15 greater tnan $5,000. A first offense is 
subject to a maximum of six months of imprIsonment, and A second 
or subsequl2nt offense to a maximum ot two years. 

, 
Ihe draft bill addressell the law enforcement and 

prosecutorlal concern that the current statute noee not 
adequately address more serious instances of nonpayment of 
support obligations. For such cases a maximum term of 
llll~r1sonment of just six months does not meet the sentenc~ng 
qoals of punishment a~d deterrence •. Aggrllvated of!ense~, such ,as 
those involving parents who move from State to State to evade 
child support payments, require more ~.vere penalti~o. 

ZT!v'd 
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The draft bill creates two new categories of felony 
offenses, subject to a two~year maximum prison term. These are: 
(1) travelinq 1n interstate or foreton commerce with the intent 
to evade a support obllqation if the obligation has remained 
unpaid for·a period lonqer than one year or is greater than 
55,0001 an4 (2) willfully failing to pay a support obligation 
'regarding 8 child residing in another State if the oblioat1on has 
remaine4 unpaid for a period longer than two years or is greater 
than $lQ,OOO. These offenses indicate a level of culpability 
greater than that reflected by the current sl~-month maximum 
prison term for a first offense. A maximum t~o-year prison term 
is appropriate for these offenses. 

The current proposal is simIlar to one the Department 
submitted to the 104th Congress, but the current proposal 
includes several additional measures which clarify and strengthen 
federal chIld support enfo~cernent prOvisions. First, we have 
considered the statute's application to child support orders ~ 
issued by Indian tribal courts. The draft bIll now includes 
within its definition section a reference to support obligations 
as .. determined under a court order or adm~nlstrative process 
pursuant to the law of an Indian tribe. In addition, we have 
lncluded a venue section which clarifies that pr'osecut1ons under 
the statute may be brought 1n any district 1n Which the child 
resided or the obligor resided during a period of nonpayment. 

The Office of Management and Budget has advised that there 
1s no objection from the standpoint of the Administration's 
prooram to the presentation of this proposal and that its 
enactment would be in accord with the program of the President. 
Please let us know if we may be of add1tional asshtance in 
connection with this or any other matter. 

Sincerely, 

~)RAFT 
Andrew FoU 
Assistant Attorney. General 
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A BILL DRAFT 
I 

To establish f8.1ony violations for the failure to pay 16911.1 child 

support obliqationa and for other purposes. 

Be it enActed by the '"Senate ODd. HOY§Q Ol Representatiye. of 

the united states of America in Congr.sg assembled. 

SEC. 1. SHORT TITLE. 
I 

This Act may be cited as the "Child Support Reoovery 

Amendments Act of 1997." 

SEC. 2. ESTABLISHMENT OF FE~N¥ VIOLATIONS. 

Section ~28 of title 18, United States Code, is amended to 

read a. tollows: ,. 
"§228. FI.!lure to pay legal child liIupport obliC]ations 

"(a) Offense.--Any person "'ho--

., (l) willfully fails to pay a 8upportobliqation with 

respect to a ohild who rasides in another state, if such 

obligation has remained unpaid for a period longer than one 

year, or is greater than $50001 
, 

"(2) travels in ·interstat@ or foreign commerce with the 
<1 

intent to evade a support obligation, it such obli<;Jation has 

remained unpaid for a period longer than one year, or is 

greater than $5,0001 or 

"(3) willfully fails to pay a support obligation with 

re.pect to a ohi14 who resides in another state, it such 

obligation has remained unpaid .for a period longer than two 

years, or is greater than $10,000; 

shall be punished as provi~ed in subsection (c). 
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neb) Presumptien.--The existence ot 8. support obliqa1:ion 

th~t wa~ in eftect fo~ the time period c~arq.d in the indictment 

or information creates a rebuttable pr$8umption that the obliqor 

has the ability to pay the BUpport obl19ation fOr that time 

periOd. 
, " 

"(0) Pun~shment.--The,punishment fer an offen •• under this 

section i8--

nell in thGl case of a. first offense under 

Bub.eotion (a) (1), a fine under this title,' imprisonment tor 

not more than 6 months, or both; and 

n(2) in the case of an offense under SUbsection (a) (2) 

or (a) (3), or a seoond or subsequent offense under 

subsection (a) (1). a fine under this title, .i.lIlprisonment f01' 
\. 

not more than 2 years, or both. 

10 (d) Mandatory Restitution.--~pon a conviction under this 

section, the court shall order restitution under section 3663A in 

an amount equal to the total unpaid support obliqation as it 

exists at the time of eentencinq. 

ZTlL 'd 

"(e) Deflnitions.--As used in this seetion--

"(1) the term 'support obligation' means any amount 

" determined under a court order or an order of an 

administrative process pursuant to the law ot a state or of 

an Indian tribs to be dua from a person tor'the support and 

maintenance ot a child or ot a child end the parent with 

wholll the ohild is: living'; and 
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"(2) the term 'State' 1nolul!as any State gf the United 
r 

States, the District of Columbia, and any oommonwealth, 

territory, or posse.sion of the Unitel! st.tee~ and 
1 

"(3) the term 'Indian triba' means an Indian or Alaska 

Native triba, band, nation, pueblo, village, or community 

that the Secretary of Interior acknowledqes to exist as an 

~ndian tribe pursuant to section 102 of the Federally 

Recognized Indian Tribe List Act of 1994 (25 U.S.C. 479a). 

"(f) Venue. - Any offense under this section may be inquired 
I • 

of and prosecuted in any district in which the child resided or 

the obligor resided during a period at nonpayment, or in any 

other district otherwise provided by law.". 
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SECTION-BY-SECTION ANALYSIS 
1 

The Child Support Recovery Amendmenta Act of 1997 amends the 
. 

current criminal etatute reqardinq the failure to pay 1eg&1 child 

support obligations, 18 U.S.C. 5228, to create ~elol'\Y violations , 
for aggravated offenses. Current law makes it 

; 
a fAderal offense 

willfully to fail to pay a child support, obligation wit:.h respect 
I 

to a child who lives in another State if the obligation has 

remained unpaid for lonqer than a year or is greater than $5,000. 

A first offense is subject to a maximum of six months of 

imprisonment, and a second or subsequent offense to a maximum of 

two years. 

The bill addreese. the law enforcement andprosecutorial 

concern that the current statuto does not adequately address more 

serious instances ot nonpayment of support obliqations. For such 

offenses a maximuln term of imprisonment of just 'six months does 

not meet the sentenoing goa18 ot punishment and deterrence. 

Aggrav&ted offenses, such as those involving parents who move 
, I ' 

from State to state to evade child support payments, requi.re more 
I 

severa penalties. 

Section 2 of the bill creates two new categories of felony 

otfenses, subject to a two-year maximum prison tarm. These aral 

.(1) travaling in interstate or foreiqn commeree with the intent 

to evade a support obligation if the obligation has remained 

unpaid for a period longer than one year or is greater than 

$5,000; and (2) willfully tailing to pay a aupport obligation 

regarding a child residing in another state if the obligation has 

remained unpaid for a peri~d longer than two years or i~ greater 
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than $10,000. These otfenses, proposed lS U.S.C. S22S(a) (2) and 
t' , 

(3), indioate a level lot oUlpability greater than that reflected 

by the current six-month maximum prison ~erm ~or a ri~.~ Offense. 

The level of culpability demonstrated by offenders who commit the 

offenses described in these provisions is akin to that 

demonstrated by repeat offenders under current law, who are 

subject to a maximum two-year prison term. 
r i 

Proposed section 228(b) of title 18. unit9d'States Code, 

states that the existence of a support obligation in effect for 

the time period charged in the indictment or information creates 

a rebuttable presumption that the obligor has the ability to pay 
I 

the eupport obligation tor that period. Althou9h "ability to 

pay" ie not an element of the' offense, a 'dal1lonstratlon 'or the' 

obligor'S ability to pay contributes to a showing of willful 
.\ 

failur9 to pay the known obligation. The presumption in favor of , 
ability to pay is needed because proof that the obliqor is 

I,: , 

earning or acquirinq income or assets is difficlllt. Child 
! 

support offenders are notorious for hiding assets and failing to 

document earnings. A presumption of ability to pay, based on the 

existence ot a BUPPoFt obligation determined under State law, is 

.,. useful in the jury'. determination of whether the nonpayment waB 
\ 

" < 

,. 
F 

, 
willful. An offender who lacks the ability to pay a support 

obligation due to legitimate, ohanged oircumstanoes occurring 

after the issuance of a support: order has' state civil means 

available to reduoe the support obligation and thereby avoid 

violation of the faderal criminal statute in the first instance. 
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In addition, the pre~umptifn of ability to pay set forth in the 

bIll 1s rebuttable; a defendant can put forth evidenee ot his or 

her inability to pay. 

Tho reference to mandatory restitution in proposed 

section 228(d) ot title 18, United states Code, amends the 

ourren~ restitution requirement in seotion '-28(0). The amendment 

conforms the restitution citation to the new mandatory 

restitution provision lot federal law, IS U.S.C. §3663A, ·enacted l . 

as part of the Ant:.iterrori.,m and Effective llell.th ,Penalty Ac:t of 
~ , 

1996, P.L. 104-132, section 204. This chang- simply clarifies 

the applioability of that s,tatute to the offense .of tailure to 

pay legal child suppc.rt obligations. 

For all of the violations set torth in propo,8Bd 

sub •• otion (a) of Bection 228, the goverlllllent mue,t show the 

existence of a determination regarding the support obligation, aD 

under ourrent law. und.er proposed subseotion (e)(l) the 

government must show, tor example, thllt; the support obligation is 
\ ' 

an amount determined u~der a court order or an order of an , 

administrative process pursuant to the law of a State to be due 
I ' . , . 

trom a person tor the support and maintol'lance ofa child or ot a 

child and the parent with whom the child 18 living. Proposed 

subsection (e) (1), however. expands the scope of covered support 

obligations to include amounts determined under a court order or 

an order of an admin'istrative process pursuant to the law ot an 

Indian tribe. Subsection (.)(3) defines the term 'Indian tribe' 

to mean an Indian or Alaska Native tribe, band, nation, puehlo, 
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vill .. 'iJ'" O~ cOll\ll\unlt.l' t.hat. t.1l .. S .. cratary o( Interic:;>r aOkllowl .. <lg .... 

to exist: all an Indian t~ibe pU~."'lSnt to :.section 102 ot th" . . 
Federally Raoo9nized Indian Tribe List Act or 1"4~ a~ u,s.c. 

5413a. The expanded derinition parmits enroroement: or the 
! .;;, . 

S1:a1:U1:e tor all children tor whom ohild support was ordered by ... ' 

either a state or tribal COUrt or throuqh a S1:a1:e or tribal 

administrative process. 

Proposed subsection (e) (Z) or section 228 anands the 

dofinition of "StatQ," ourrently in subseotion (d)(2), to clarify 

that prosecutions may be brought under this statute 1n a 

commonwealth, such as Puerto Rico. The currant definition of 

"state" in .ection 228, which includes posse •• ions and 
~ 

territories of tho United Statos, does not expressly include 

commonwealthe. 

Proposed sUbseotion (tl clarifies that prosecutions tor 
I 

violations of this s.eet'ion may' be brouqht aither i.n the cUstrict: 

where the child reeided or the obligor resided dur.lnq a period of , 

nonpayment. Inclusion ot this lan9uaq. is necessary in light of 
1 

a recent case, Murphy v. United States, 934 F.SUpp, 736 (W.O. va. 

199Gl, which held that a prosecution had been improperly brought 

in tlle We.tern District of Virginia, whare the ch1:14 relJided, 

because the obligor was required, by court order, to send his 

child support payments to the state of Texas. Proposed 

Bubseotion (fl i. not meant to exclude other venue statutes, such 

as section 3237 of title 18, united Stat •• Code, Whioh applies. to 

offenses begun 11'1 one district and conpleted in another. 

.. 
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Summary ~ OUUL I j0v.J ~ 
This memo includes baCkgr~ inil:-~ation on child welfare - -l V\ 
services, a breakdown of child welfare programs under the Social 
Security Act, a breakdown of non-Social Security child welfare 
programs, an update on pending legislation, and the legislative 
history of child welfare programs. This memo does not include 
child welfare programs run by agencies outside of HHS or DOJ, nor 
does it include a review of child welfare system problems, 
reforms, or recommendations. However, I will cover these issues 
in subsequent memos. 

Background 

Child welfare services focus on improving the conditions of 
children and their families and on improving or providing 
substitutes for functions the parents have difficulty performing. 
Many private, nonprofit and government entities work to provide a 
range of child welfare services to families and children in need. 
However, the primary government responsibility for child welfare 
services rests with the states. Each state has its own legal and 
administrative structures and programs, and there are many 
differences among the states. 

The Federal government has also been involved in improving the 
welfare of children in areas of national concern since the 1900s. 
Numerous Federal programs provide support for child welfare 
services, the largest of which fall under titles IV-B and IV-E of 
the Social Security Act. 

Title IV-B authorizes funds to states for a broad range of child 
welfare services, including family preservation and family 
support services. Title IV-E authorizes foster care, independent 
living, and adoption assistance programs. Titles IV-B and IV-E 
are intended to operate together to prevent the need for out-of
home placements, and, when that is not possible, to offer support 
services and permanent placements. Funds for these programs 
include both non-entitlement authorizations and authorized 
entitlements. 
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Additionally, funding is provided under foster care to assist 
states with the maintenance costs of AFDC children in foster 
care. Child welfare program funding is also available to states 
through the title xx social services block grant program, which 
allows states to provide services relating to child welfare at 
their discretion. 

The federal government spends approximately $4 billion annually 
in FY 1995 to subsidize foster care, some adoptions, and, to a 
smaller extent, child protection programs. CBO breaks down FY 
1995 spending to $3.28 billion for foster care and adoption 
assistance (state claims for IV-E Foster Care represent the bulk 
at around $2.9 billion while title IV-E Adoption Assistance state 
claims were only around $378 million); $295 million for child 
welfare, and $150 million for Family Preservation. 

There are about half-a-million children in foster care on any 
given day. As of 1993, reports of possible child abuses had 
risen to almost 3 million a year, of which roughly 1 million 
abuse and neglect cases were confirmed. About 1,300 of those 
cases ended in a child's death. (National Committee to Prevent 
Child Abuse; HHS.) The number of reported cases of child abuse 
and neglect have more than quadrupled since 1976 (Ways and Means 
Greenbook, 1994). 

Child welfare encompasses a variety of services including child 
protection, care of the homeless and neglected, child social and 
nutritional development, and children in out-of-home care. 
Services provided may be supportive, supplementary, or 
substitutive. 

The current school of thought in the child welfare world says 
that it is in the best interests of children to live with their 
families. Most child welfare programs are designed around family 
preservation and family reunification. PL 96-272 requires that 
reasonable efforts be taken to prevent placement of a child in 
foster care, prevent the need for foster care, and make it 
possible for that child to eventually return home. Determining 
reasonable efforts is left up to the states and varies 
substantially from state to state. To receive title IV-E funding, 
a State plan must include these provisions. 

Child Welfare Programs Under the Social Security Act 

Child Welfare Services (Title IV-B, Subpart 1): Permanently 
authorizes grants to states for child welfare services. States 
have wide discretion in designing programs, but must provide 
certain protection for all foster children as a condition of 
funding. The federal matching rate is 75 percent and state 
allocations are based on per capita income and population age 21 
and under. This program is not an entitlement, but is subject to 

2 



the discretionary appropriations process. 
million. FY 1997 Administration request: 

FY 1996 funding: 
$292 million. 

$277 

Family Preservation and Family Support (Title IV-B. Subpart 2) : 
Authorizes grants to states for family preservation and family 
support services through FY 1998. The program is a capped 
entitlement to states. The ceiling began at $60 million in FY 
1994 and is scheduled to increase to $255 million in FY 1998. 
(Beginning in FY 1995, a certain percentage of funds are reserved 
for grants to state courts to assess and improve their child 
welfare proceedings.) The federal matching rate is 75 percent, 
and state allocations are based on the number of children 
receiving food stamps. FY 1996 funding: $225 million. FY 1997 
Administrative request: $240 million. 

Foster Care (Title IV-E) Federal matching funds are permanently 
authorized and provided to states on an open-ended entitlement 
basis for costs of maintaining children in foster care, whose 
biological families are eligible for AFDC, and for related 
administrative, child placement, and training costs. States are 
required to provide foster care maintenance payments to AFDC
eligible children removed from the home if a child received, or 
would have been eligible for AFDC prior to removal form the 
home. (Children in the foster care AFDC program are eligible for 
Medicaid.) The federal matching rate for title IV-E foster care 
is the state's Medicaid matching rate, which varies according to 
state per capita income. Foster care may be provided in homes or 
institutions and must meet certain requirements. Eligible 
administrative and child placement costs are matched at 50 
percent, and the federal match rate for training is 75 percent. 
FY 1996 funding: $3.7 billion; FY 1997 Administration request: 
$3.8 billion. 

Adoption Assistance (Title IV-E): Authorizes federal matching 
funds on a permanent basis to states to provide adoption 
assistance to parents who adopt children with special needs and 
are eligible for SSI or AFDC. Federal matching is available on 
an open-ended entitlement basis for adoption assistance and for 
related administrative, child placement, and training costs. 
Matching rates are the same as under foster care. FY 1996 
Funding: $510 million; FY 1997 Administration request: $568 
million. 

Independent Living (Title IV-E): Authorizes grants to states for 
services to older foster children to help them make the 
transition to life on their own. The program is permanently 
authorized as a capped entitlement to states. State allocations 
are based on each state's share of title IV-E foster children in 
FY 1994, and states must provide a 50 percent match for their 
share of the first $45 million in federal appropriations. FY 
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1996 funding: $70 million; 1997 Administration request, $70 
million. 

Title XX: This is an authorized entitlement of which 100 percent 
is federally funded, with a ceiling. At their discretion, States 
may provide services relating to child welfare using title XX 
funds. Detailed data on child welfare services spending by states 
is not available. Funds available to states from title XX may be 
used for services to families and children without regard to 
their eligibility for AFDC. 

Non-Social Security Act Child Welfare Programs 

Abandoned Infants Assistance Act: Authorizes discretionary 
grants to states for activities related to babies who have been 
abandoned by their biological families, particularly infants with 
AIDS. FY 1996 funding: $12 million; FY 1997 Administration 
request: $14 million. 

Adoption Opportunities Act: Authorizes discretionary funding for 
a range of adoption activities facilitating the adoption of 
special needs children and providing post-legal adoption 
services. FY 1996 funding $12 million; FY 1997 Administration 
request: to consolidate this program with child welfare research 
and training, and CAPTA discretionary activities to form a new 
Child Welfare Innovation Program to be funded at the programs' 
combined FY 1995 funding level: $39 million. 

Child Abuse Prevention and Treatment Act (CAPTAl state grants: 
Authorizes grants to help states improve their child protective 
service systems. As a condition of funding, requires states to 
establish mandatory child abuse and neglect reporting systems, FY 
1996 funding:$2l million; FY 1997 Administration request: $23 
million 

Community-Based Family Resource Centers: Grants for community
based family resource centers are authorized under CAPTA. FY 
1996 funding: $23 million; FY 1997 Administration request: $50 
million for consolidation of community-based family resource 
center grants, temporary child care and crisis nurseries, and 
family support centers authorized under the Stewart McKinney 
Homeless Assistance Act. 

Child Abuse Prevention and Treatment Act discretionary grants: 

Authorizes research and demonstration activities. FY 1996 
funding: $14 million; FY 1997 Administration request, that this 
program be consolidated with adoption opportunities and child 
welfare research and training to form a new Child Welfare 
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Innovative Program to funded at the programs' combined funding 
levels in FY 1995 ($39 million). 

Temporary Child Care for Children with Disabilities and Crisis 
Nurseries Act: Authorizes state demonstration grants for 
temporary nonmedical child care for children with special needs 
to alleviate stress among children and their families; and crisis 
nurseries to provide short-term care for abused and neglected 
children or those at risk of abuse. FY 1996 funding: $10 
million; FY 1997 Administration request, included in funding 
requested for consolidation of community-based family resource 
center grants, temporary child care and crisis nurseries, and 
family support centers, discussed above. 

Title V of the Juvenile Justice Delinquency Prevention Act: Sends 
money to states, with few restrictions, for use in juvenile 
delinquency prevention. The money may be used for Family 
Preservation. The money is subgranted out at the local level. 
Most of the dollars are currently used for traditional prevention 
programs such as after school programs. FY 1996 funding: $20 
million, of which $19 million goes out to the states; FY 1997 
Administration Request: $20 million. DOJ Office of Juvenile 
Justice and Delinquency Prevention and the HHS Administration on 
Children, Youth and Families have been exploring ways to 
coordinate their own programs and help states and local 
communities build a continuum of services aimed at prevention and 
early intervention. 

Non-Welfare Reform Pending Child Welfare Legislation, l04th 
Congress 

H.R. 3286 (Molinari): The Adoption Promotion and Stability Act 
of 1996. Offers up to a $5,000 tax credit for adoption expenses 
incurred during the year that the adoption is formalized. Only 
families who make less than $75,000 annually are eligible for the 
full $5,000 tax credit. Also removes barriers to inter-ethnic 
adoption. The Administration issued a SAP on May 9, 1996 
strongly supporting HR 3286, without the inclusion of Title III 
(Title III--would allow state courts to pre-empt tribal 
governments in decisions regarding the custody of Indian 
children.) Introduced May 1996, referred to Finance Committee. 

H.R. 586 (Maloney): Omnibus Foster Care Improvement Act. Amends 
Title IV-E, introduced January 19, 1995, referred to Ways and 
Means. 

H.R. 709 (Maloney) Standby Guardianship Act. Amends Title IV-E· 
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to allow 
guardian 
rights. 

chronically ill or dying parents to name a standby 
for minor children without relinquishing parental 
Introduced January 26, 1995, referred to Ways and Means. 

H.R. 1044 (Fawell): At-Birth Abandoned Baby Act, amends title 
IV-E to prevent abandoned infants from experiencing prolonged 
foster care. Introduced February 24, 1995, referred to House 
Ways and Means. 

H.R. 1263 (Payne) Abandoned and Medically Fragile Infants 
Assistance Act, introduced March 16, 1995, referred to House 
Economics and Educational Opportunities Committee. 

S. 1201 (Coats) , similar bill introduced in House, H.R. 2387 
(Wyden): Kinship Care Act of 1995. Amends Title IV-E to promote 
kinship care, and to authorize kinship care demonstrations. 
Introduced September 21, referred to House Ways and Means 
Committee. 

S 919, (Coats) Child Abuse Prevention and Treatment Act 
Amendments (CAPTA): Reauthorizes CAPTA and related programs 
through FY 2000, included in HR 4 on August 11, 1995, passed 
Senate September 19, 1995, vetoed by President. 

S. 637 (McCain) Adoption Anti-Discrimination Act, introduced 
march 28, 1995, referred to Senate Finance Committee. 

Legislative History of Child Welfare Programs 

Federal assistance for foster care first became available in 1961 
under what was then called ADC (later renamed AFDC) under title 
IV-A of the Social Security Act. 

The Adoption Assistance and Child Welfare Act of 1980 and 
Amendments to It (Public Law 96-272) 

In 1980, title IV-A of the Social Security Act was amended by 
Public Law 96-272. This legislation continued foster care 
funding but transferred it to title IV-E. This law also changed 
child welfare services under IV-B by creating linkages between 
the two programs. AFDC foster care remained an entitlement, but 
funding was made contingent on title IV-B. 

Also, under title IV-E, a new Federal matching grant program for 
payments to parents who adopt special needs children was 
established and permanently authorized. Funding for adoption 
assistance is on an open-ended entitlement basis. 

Consolidated Omnibus Budget Reconciliation Act (COBRA) of 1985. 
Amendments to Child Welfare Programs (PL 99-272) 
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;n the 99th Congress, COBRA established a new entitlement 
program--the independent living program--under title IV-E to help 
states facilitate the transition of children age 16 and older 
from AFDC foster care to independent living. 

PL 100-647. Extension of COBRA Changes 

In the 100th Congress, legislation was enacted to expand the 
independent living program for children 16 and older who are in 
any foster care situation, and to provide services for such 
children for six months after foster care or foster care payments 
end. 

Tax Reform Act of 1986 (PL 99-514) 

Also in the 99th Congress under the Tax Reform Act, the adoption 
assistance program under title IV-E was amended to provide 
Federal matching funds for the one-time adoption expenses of 
children with special needs, whether or not the children are 
eligible for AFDC or SSI. 

Omnibus Reconciliation Act of 1989 (PL 101-239) 1990 (PL 101 
508) and 1993 (PL 103-66) 

During the first session of the 101st Congress authorization 
levels for title IV-B were increased from $266 million to $325 
million; and extended the independent living program through 
1992, increasing the entitlement ceiling from $45 to $50 million 
in FY 90 to $60 for FY '91 and $70 million for '92, and establish 
a state match beginning FY '91. 

During the second session of the 101st Congress states were 
required to distinguish between administrative costs and child 
placement costs (which previously had been counted as 
administrative costs) . 

During the 103rd Congress new legislation created a capped 
entitlement under IV-B for a broad range of services to families 
(including foster, adoptive and extended families). Termed family 
preservation and family support services, the legislation was 
designed to buttress the goals of Federal child welfare programs 
of strengthening family life for children, and ensuring more 
children in the child welfare system have a stable, permanent 
home on a timely basis. The legislation also includes a set
aside for grants to State courts for assessments and improvements 
of judicial child welfare proceedings. This new law also 
authorized a three-year enhanced match to States for planning, 
designing, developing or installing child welfare data collection 
systems. The legislation permanently authorizes the independent 
living program and authorizes a 75 percent matching rate for 
certain State training expenses. 
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Subject: Re: Follow up on NYT Story re: Minorities on Welfare @l:) • \ I r ~ I 
t. ~ ..... .\-tA 1M, Yt I- ~ J ~ rftl:'· 

Elena -- remember that civil rights guidance HHS was trying to get us to clear? It might come up i Cl" 
this context. HHS had a counter-suggestion to your language ... here's the text of the last email \ t../eA--<--
Diana sent you on the subject. What do you think? \ 

HHS had a counter-suggestion to our suggestion. Actually, I'm not sure it's so bad, HHS's 
concern about our suggested language was that it appeared too much to invite racially neutral 
criteria with a disproportionate impact. But their new effort is more positive than their old. I think 
it's OK, although maybe I'm just getting tired. Is this OK with everyone? 

Intro: 
The Act imposes a 5-year limit on receipt of TANF benefits, However, a state may allow hardship 
exemptions from the time limit for up to 20%of its caseload. 

DPC Suggestion: 
A racially neutral criterion that excludes a disproportionately greater number of minorities than 
non-minorities is permissible, so long as there is a substantial and legitimate justification for this 
criterion and there is no comparably effective alternative that excludes fewer minorities. 

HHS Counter-Suggestion: 
States should take care in establishing the criteria for allowing such exemptions particularly where r 
racially neutral criteria exclude a disproportionately greater number of minorities than 
non-minorities. Neutral criteria that cause a significantly disproportionate exclusion are permissible 
only so long as there is a substantial and legitimate justification for these criteria and there is no 
comparably effective alternative that excludes fewer minorities. 

[For those who want to cast their minds back, here is HHS's original version that we didn't like, 
FYI.] 
HHS Original Version: 
States and counties may not use a racially neutral criterion that, nevertheless, excludes a 
disproportionately greater number of minorities than non-minorities to determine who will be 
granted this exemption, unless there is a substantial and legitimate justification for this criterion. 
Even if there is such a justification, this criterion cannot be used if there is a comparably effective 
alternative to identify persons who qualify for this exemption that excludes fewer minorities. 

Andrea Kane 



Diana Fortuna 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

06/10/9801 :30:34 
PM 

cc: Cynthia A. Rice/OPD/EOP, Laura Emmett/WHO/EOP 
Subject: Civil rights draft guidance on welfare reform 

Below is the passage that raised red flags for Bruce. Please take a look at it and let me know how 
you'd like to proceed. It explains how existing civil rights laws would apply in the case of the new 
5-year time limit. Eddie Correia of WH Counsel is OK on this; he suggested changes to an earlier 
draft that are reflected in this version. 

The overall document is the product of civil rights experts at HHS, DOJ, and several other agencies. 
When we OK the document, it will go out as draft guidance for states, advocates, and civil rights 
groups to comment on. The general impetus is a desire to clarify how civil rights laws apply to 
new areas of welfare law, mostly welfare to work but also time limits. The specific impetus is that 
Shalala told the Leadership Conference on Civil Rights that she would do this. 

Here's the current text: 

"Set forth below are examples of conduct that may violate Title VI: 

" ... The Act imposes a 5-year limit on receipt of TANF benefits. However, a state may allow 
hardship exemptions from the time limit for up to 20%of its caseload. State and counties may not 
use a racially neutral criterion that, nevertheless, excludes a disproportionately greater number of 
minorities than non-minorities to determine who will be granted this exemption, unless there is a 
substantial and legitimate justification for this criterion. Even if there is such a justification, this 
criterion cannot be used if there is a comparably effective alternative to identify persons who 
qualify for this exemption that excludes fewer minorities." 

In answer to some of the questions you may have about the foregoing: 

Q: In measuring whether a criterion excludes "a disproportionately greater number of minorities", is 
the base the welfare caseload subject to the time limit or the population at large? A: The welfare 
caseload subject to the time limit. 

Q: Is HHS prepared to give states technical assistance to define terms like "disproportionately 
greater" and "substantial and legitimate justification"? A: They're prepared to talk to and try to 
help states, but my understanding is that they won't offer any specific guidance or comfort such as 
"you're OK as long as your exemptions for minorities are within -±. 5% of the percentage of 
minorities in the case load. " That's the nature of the beast and that's why it will be scary to states. 

What do you think? 
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Cynthia --

Here is the draft civil rights guidance for you to look over. The time pressure is that the 
Secretary promised a draft to civil rights groups in early May, and HHS is harassing me . 

. I have marked this up so you can just glance at sections I've marked to get a good sense of this 
document. As far as I can tell, just about all the legal issues have been addressed, and I am 
reasonably satisfied that this represents a "state of the art" statement on civil rights laws and 
welfare. So our question is really (1) how much will states freak out over this, and how do we 
get ready for that; and (2) are we sure we want to roll this out in this particular form (although 
I'm not sure what the alternative is). 

Things to know/keep in mind: 

• 

• 

• 

• 

• 

• 

It consists of a 7 -page overview and a 12-page technical assistance document that is 
meant to be a handy-dandy guide for caseworkers. 

They plan to give this simultaneously to civil rights groups and state groups. 

It will be marked "draft" and we will be explicitly asking groups for their comments. 

While the draft portrays this as a handy reference guide for those in the field, there are 
enough gray areas in civil rights laws that many sections sound vaguely alarming to me, 
and don't have enough specificity for a state worker to know which side of the line 
they're on. I have tried to mark examples of this throughout the document. When I 
raised this concern to all the civil rights types at the agencies, they didn't seem to 
understand what I was talking about. 

Andrea and I are both a bit confused about the scope ofthis document. It says this is 
guidance on "welfare programs." It often refers to TANF and occasionally refers to food 
stamps, but never mentions any other programs like Medicaid or child care. The real 
focus of it is "welfare to work" situations, and maybe it should say s9. In that case, it 

probablYShOUldn'treferto~st~d.~ kf-v..vr ~ ~ ~ 
Putting this together has been a festival for~a~ in several agencies, so you '-i;.; 
should know the draft has already been widely circulated in many agencies. No leaks, ___ 
though, as far as I know. I do know they're talking to advocates. H-

Let me know what you think -- specifically whether and how we put this before Bruce and/or ~ 
Elena. ~ 

Diana 
cc: Andrea 
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CIVIL RIGHTS LAWS AND WELFARE REFORM - AN OVERVIEW 

A variety of Federal nondiscrimination laws require that 
Federally assisted programs be administered in a manner that does 
not discriminate or have the effect of discriminating on the 
basis of race, color, national origin, disability, sex,- age, 
religion and political belief. 

The Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (hereafter referred to as PRWORA) specifically 
incorporates Title VI of the civil Rights Act of 1964, as 
amended, Section 504 of the Rehabilitation Act of 1973, as 
amended, the Age Discrimination Act of 1975, and the Americans 
with Disabilities Act of 1990. These laws, and other Federal 
civil rights laws, including Title IX of the Education Amendments 
of 1972, as amended, Title VII of the Civil Rights Act of 1964, 
as amended, and the Equal Pay Act of 1963 continue to apply to 
States.and other Federall -assis d entities that provide funds, 
employment, training, and other benefits under the 
PRWORA. 

This document reviews the general prohibitions agai~ 
discrimination and is intended to assist States and elfare 
providers in applying these nondiscrimination laws to welfare 
programs .... Additional examples of practices which may violate £, "",,-""::::;

these non iscrimination laws are provided in a document for case 
workers, entitled nTechnical Assistance for Caseworkers on Civil~ 
Rights aws and welfare Reform." / ( ~ 

Agen es participating in the development of these technical 
ass' tance documents are: the U.S, Department of Health and 
Hu n Services, the U.S. Dcpa~t~ent of Labor, the U.S. Department 
of Justice, the u.s. Department of Education, the U.S. Department 
o Agriculture and the Equal Employment Opportunity Commission. 

~ O("bh;IoJi\JDfl5 ~c:d)~- .~vJ&rJ' ~t::rr/'<J, 
~ JA~(J ~f~I1d§~ , 

C!yi 1 Rlqhie Bequlremdnte ~' ~.:7 

A. Title YI of the CiVil Righte Act of 1964. 42 V.S,C, 2QQQd et 
seq. ("Title YIN) 

Title VI prohibits discrimination on the basiS of race, color, or 
national origin in any program or activity that receives Federal 
funds or other Federal financial assistance, Programs that receive 
Federal funds cannot distinguish among individuals on the basis of 
race, color or national origin, either directly or indirectly, in 
the types, quantity, quality or timeliness of program services, 
aids or benefits that they provide or the manner in which they 
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provide them. This prohibition applies to disparate treatment, as 
well as to facially neutral procedures, criteria or methods of 
administration that have a disparate impact on individuals because 
of their race, color, or national origin. Policies and practices 
that have such an impact must be eliminated unless they have a 
substantial and legitimate justification. Even if there ie such a 
justification the practice cannot continue if there is·a~comparably 
effective alternative to achieve the objective of the practice or 
policy and that excludes fewer minorities. 

Set forth below are examples of conduct that may violate Title VI: 

• A welfare benefit provider restricts training and/or work 
assignments based on its clients' race or national origin 
by assigning minority clients to jobs that pay less or 
have fewer opportunities for permanent employment than 
work assignments given to nonminority clients. 

• A predominantly minority community is provided lower 
benefits, fewer services, or is subject to harsher rules 
than a predominantly nonminority community. 

The Act imposes a S-year limit on receipt of Temporary 
Assistance to Needy Families (TANFl benefits. However, a 
state may allow hardship exemptions from the time limit 
for up to 20% of its caseload. Statee and counties may 
not use a'racially neutral criterion that, nevertheless, 

14I00J 

// 
/.. 

xcludes a dispro ortionately greater number of 
minor1t1es t an nonm1noritie to determine who will be 
granted this exemption, unless there is a substantial and 
legitimate justification for this criterion. Even if t
there is such a justification, this criterion cannot be ~ 
used if there is a comparably effective altern~ti·.Te to '. 
identify persons who qualify for this exemption that 
excludes fewer minorities. 

The Age Discrimination Act of 1975, 42 U.S.C. § 6101 at seq. 

The Age Discrimination Act prohibits discrimination on the basis of 
age in programs or. activities receiving Federal financial 
assistance. A provider generally may not eXClude, deny, or provide 
different or lesser services to applicants or beneficiaries, on the 
basis of age. 
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Examples of conduct that may violate the Age Discrimination Act 
include: 

• In a computer training program, trainees over 40 are 
discouraged from seeking referrals to computer systems 
jobs. These older trainees are told that the systems' 
jobs require travel between different job - sites, are 
tiring and are more suitable for the younger trainees. 

• A training program for classroom aides does not admit 
anyone under 30, The provider believes that persons 
under 30 are not mature enough to work with school age 
children. 

• A provider has a job referral arrangement 
~~o refuses to accept anyone over 30 

~ __ ~~==~ __ ~~ov~utomotive repair training class. 

with an 
from the 

C. Civil Rights Laws Applicable to Persons with Disabilities 

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 
("Section 504") prohibits discrimination on the basis of disability 
by recipients of Federal financial assistance. The Americans with 
Disab:l.lit:.ies Act:. of 1990, 42 U.S.C. § 12101 ll.esl.l;l. ("ADA"), 
prohibits discrimination on the basis of disability by both public 
and private entities implementing a public entity's program, 
whether or not they receive Federal financial assistance. 
Providers covered by Section 504 and/or the ADA may not deny 
benefits or services to qualified individuals with disabilities or 
provide lesser benefits than they provide to others. In general, 
an individual with a disability is "qualified" if that person meets 
the essential eligibility requiremencs for receipt of services or 
participation in the program or activicy wich or without reasonable 
modification. The purpose of these laws is to ensure th~t covered 
programs are as accessible to persons with disabilities as they are 
to nondisabled individuals. 

Persons with disabilities may be eligible under some state programs 
for exemptions from work requirements and/or time limits. However, 
program providers _may not refuse to allow a peXSQl'I ~!ith a 
disability to participate l.n ·tral.ning programs or be employed 
because the person has a disability, and they must eliminate 
unnecessary eligibility standards or rules that deny individuals 
with disabilities an equal opportunity to participate. This 
applies to persona with mental or physical disabilities. 
Eligibility for participation in any benefit, service or program 
must be based on an individual assessment of each person's ability 

- to meet the ell.gihil1ty reqtil.rements rather than on stereotypes or 
assumptions about the effects of a type of disability. Program 
providers are required to make reasonable modifications to 

Iill 004 
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pol icies, practices and procedures that deny equal access to 
individuals with disabilities, unless a fundamental alteration in 
the program would result. . If a reasonable modification to the 
program requirements would enable a person to meet the eligibility 
requirements without fundamentally altering the program, that 
modification must be offered. 

Set forth below are examples of conduct that may violate Section 
504 and the ADA: 

• A benefit provider refers persons with disabilities to 
placement opportunities inappropriately because of the 
failure to properly and individually take into account a 
person's known disabilities. 

Program providers must ensure that programs and services are 
provided in an integrated set tin unless se a . ferent 
easures are necessary to ensure equa opportunity for individuals 

'w~th disa15il~t~es. programs that provide special benefits to 
people with disabilities are permitted, but people with 
disabilities cannot be compelled to participate in those programs. 
Even if separate programs are provided for persons with 
disabilities, the regular program may still be required to provide 
reasonable modifications. 

program providers must also ensure effective communication with 
individuals who have hearing, speech or visual impairments. 
Providers must provide such persons with auxiliary aids if 
necessary to ensure effective communication, but are not required 
to provide aids that would cause a fundamental alteration in the 
program or that would result in undue financial or administrative 
burdens. ThUS, it could be a violation of Section 504 and the ADA 
if: 

• Information about job openings is available by telephone 
but it is not available by other effective means for 
individuals with hearing impairments. 

A provider fails to provide reasonable accommodation in 
job training and other programs conducted by the agency. 
~ A trainee who is blind is not provided instructional 
materials in braille. 

I4J 005 
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• Printed information is available to participants but such 
information is not available on audiotape or in braille, 
or other effective means for persons with visual 
impairments. 

• Information is provided orally but a sign language 
interpreter or other form of effective commun~~ation is 
not provided for hearing impaired participants. 

Finally, providers may not exclude individuals with disabilities 
because their buildings are inaccessible. A provider is not 
required to make scructural changes in existing facilities where 
other methods are effective in achieving equal access. In choosing 
among other methods, priority must be given to those that offer 
programs in the most integrated setting. However, providers are 
not required to take any action that would result in a fundamental 
alteration in the nature of the program or in undue financial or 
administrative burden. New construction and alceracions to 
existing facilities must be made accessible and usable by persons 
wich disabilities. 

D. Iitle IX of the Education Amendments of 1972, 20 U.S ,C. 1681 
et, seq. (Ii He IX) 

Title IX prohibits discrimination on the basis of sex in 
edUcational programs and activities that receive or/benefit from 
Federal financial assistance, Generally, a provider may not 
exclude, deny or provide different or lesser services to applicants 
or. beneficiaries on the basis of sex. 

Set forth below are examples of conduct that may violate Title IX: 

• A provider offers job training opportunities in 
electrical repair work, but has accepted no women into 
the training program even though several women have 
requested admission. 

Equal numbers of men and women are admitted into ~ 
provider's cosmetology training program. However, few of 
the men are referred to jobs in the cosmetology area, 
while many of the women are. 

• In a culinary training program, men are placed in a 
variety of food preparation classes taught by chefs, 
while women are placed in meal planning and serving 
classes taught by less qualified teachers. 

IilJ 006 
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E. Federal Employment Diserimination Laws 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. 20000 at soq. 
(nTitle VII"), the Ags Discr:iJn1nation in Employment Act of 1967, as 
amended, 42 U.S.c. Section 621 et. seq. (ADEA) and the Equal Pay 
Act of 1963, 29 u.S.C. Section 206 (d) (EPA), are Federal 
employment discrimination laws that offer civil rights-protection 
to all workers, including TANF beneficiaries w~ participate in 
work activities . ___ ~_n .. ---_ ~:~ __ ---.:-------

Q'v rfS4 -\u vt\CU'-Y-- Ru~ <k '. ~1'V\(N\.:..t ~ triUlJ~.~ W«-{Ovre. 
Title VII prohibits both employers and employment agencies with~~ 
or more employees from discriminating on the basis of race, color J;l~?lry~_ 
sex (including pregnancy), religion or national origin in al ' 
aspects of an employment relationship, including hiring, disCharge, 
compensation, ass~gnments, and other terms, conditions and 
privileges of employment. The ADEA prohibits employers with 20 or 
more employees, and state and local governments from discriminating 
against persons 40 or older because of age. The EPA requires 
payment of equal wages to men and women performing substantially 
the same work unless the pay discrepancy is based on a seniority or 
merit system, a system that measures quantity or quality of 
production, or a factor other than sex. The EPA applies to 
employers of any size. Each of these laws prohibit retaliation 
against individuals because they oppose practices that they 
reasonably believe are unlawful under the employment discrimination 
statutes or because they participate in proceedings under the 
employment discrimination statutes. 

/ 

Title I of the ADA is another statute that offers protection to 
TANF beneficiaries engaged in work activities. Title I prohibits 
private and State and local government employers with 15 or more 
employees from discriminating in employment, on the basis of 
disability. It also prohibits retaliation for opposing disability 
discrimination or participating in the complaint process. Title I 
applies to all employers who are covered by Title VII and prohibits 
discrimination based on disability in all aspects of the employment 
relationship. 

Set forth below are examples of conduct by welfare agencies that 
assign TANF participants to work activities and the employers to 
whom they are assigned that may violate Title VII: 

• Denying employment opportunities to a TANF participant 
because he looks "foreign" or has an accent. 

• Prohibiting an employee from wearing religiouB clothing 
would be religious discrimination unless this would pose 
an undue hardship for the employer, ~ a young Muslim 
woman who wears a shawl covering her head in keeping with 
Muslim teachings, or a young man who wears a turban in 
keeping with Sikh religious teachings, 



0'5/07/98 THO 13: 41 FAX 202 619 3437 _. -.J!£,R/ES - ..".-,--:;. -r- -- -_. -- -- --' .-
.• ' • I 

The Federal agencies will continue to work with you and other 
benefit providers as welfare reform is implemented. Attached are 
addresses and telephone numbers of the Federal agencies as a 
helpful reference for questions related to civil rights and welfare 
reform. Each agency has provided a . toll free 'number for your 
convenience and is available to provide technical assistance, and 
answer questions. Please share this information with your 
colleagues, constituents and other interested organizations. 

Attachment: Federal Agency Listing 

1llJ008 
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TECHNICAL ASSISTANCE FOR CASEWORKE S 
ON CIVIL RIGH'fS LAWS AND WELFARE REF RM 

Welfare providers and employees face many new responsibilities and challenges as a result of 
welfare reform, particularly in implementing the Temporary Assi tance for Needy Families 
program (TANF). The purpose of this 'documem is to give welfar providers (recipients) and li!el','11 
employees an overview of Federal laws that prohibit discrimiDatio and to alert them to 
stereotypes or other actions that, even if unintended, may violate Federal laws. The examples 
of discriminatory conduct provided in this document are illustrative, and are not ali exhaustive 
list of all potential violations of laws prohibiting discrimination. 

l. What Federal Nondiscrimination Laws Apply to Tf\l''F Programs?~ " . f_ A. rf} .. /~v£L.d 
jlAS".t--~ ~M w .. ,w ~()~ 4/J'>1O + 

Federal laws that prohibit discrimi Ion in federally funded programs and activiues on ~lh() 
the basis of race, color, nationa rigin, sex, disability, and age apply to the T ANF I ,.,~ 

II. 

program, Welfare-lo-Work W), W 3iiI P and other welfare programs and the 
actions of welfare providers The Personal Responsibility and Work Opportuni.ty 
Reconciliation Act of 1996 (PRWORA) specifically incorporates Title VI of the Civil 
Rights Act of 1964 (Title VI), Section 504 of the Rehabilitation Act of 1973 (Section 
504), the Age Discrimination Act of 1975, and the Americans with Disabilities Act.of 
1990 (ADA), These laws. and other Federal civil rights laws, including Title IX of the 

/ Education Amendments of 1972, Title VII of the Civil Rigilts Act of 1964 (Title VII), 
the Age Discrimination in Employment Act (ADEA) and the Equal Pay Act (EPA) 
continue to apply (Q States and other reCipients thatSprovide}funds\ empio mem,"\ 
training, fe j millE and other benefits gnder the PRWORA. 

The purpose of these laws is to ensure that programs operated with Federal money do 
not exclude or deny benefits or services to persons, or provide different; lesser benefil:S 
to persons on any of these prohibited bases. In addition, employers are subject to the 
same Federal laws that prohibit discrimination when they employ welfare participants 
as whel\ they employ other individuals. ~ 

Who Is Covered by Federal Nondiscrimination Laws? ~.,~ 
Public agencies and private businesses that administer~WtW, fBI til', aJld 
other programs and activities that receive Federal money or other forms of Federal 
assistance are subject to several nondiscrimination statutes, including Title VI. Title IX 
(in education programs), Section 504 and the Age Discrimination Act. 1 

1 For ease of reading, all references ill this section to • nondiscrimination statutes" should 
be understood to include Title VI, Section 504, the Age Discrimination Act and, when 
concerning education programs, Title IX. III addition, all references to "employment 
discrimination statutes" should be under.stood to include Title VII, the ADEA, the ADA, and 
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All public agencies of any size, businesses with 15 or more employees, and 
employment agencies are subject [0 Title VII and the ADA whether or not they receive 
Federal financial assistance. 

All public agencies, businesses with 20 or more employees, and employment agencies 
are subject to the ADEA. 

Most employers and public agencies are subject to the EPA. 

As discussed above, the nondiscrimination statutes prohibit discrimination on the 
basis of race, color. national origin, age, and disability in programs or activities that 
receive or benefit trom Federal financial assistance, and prohibit discrimination on the 
basis of sex in education and training programs that receive Federal f1llal1cial 
assistance. The employment discrimination statutes prohibit discrimination on the 
basis of race, color, religion, national origin, sex, age, and disability in private and 
public sector employment. 
Examples of who these laws apply to are: 

• State agencies that receive Federal money through a block grant to conduct 
welfare programs are subject to the nondiscrimination statutes. 

• County and [Own offices that assist in job t(aining as part of a welfare program 
are subject to the nondiscrimination statutes. / 

• Private busin'!Sses hired by States to identify who is eligible to receive welfare 
benefits are subject to the nondiscrimination statutes. 

• Private businesses thar help welfare participants find jobs or training are subject 
to tlle nondiscrimination statutes. 

• County offices that distribute food stamps receive Federal money and are 
subject to the nondiscrimination statutes. 

• Local offices that operate federally funded child nutrition programs (for 
example, National School Lunch Program and Women, Infants and Children) 
are subject to the nondiscrimination statutes. 

the EPA. 

2 
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• 

• 

• 

All businesses or public agencies that hire welfare panicipants are subject to the 
employment discrimination statutes if they have the requisite number of 
employees. (Of course. if they receive Federal assistance. they are also covered 
by the nondiscrimination statutes.) 

State agencies tha~ welfare participants to businesses or public agencies 
for employment are subject to the employment discrimination statutes. ____ ~Y #u.i r 

- r-<f;v J 
Private businesses that contract with States to provide job referral services for 1) l~ 3 

welfare participants are subject to the employment discnmlOatiol1 siatutes:V '\'l ' 

III. What Conduct Is Prohibited In Federally Funded Programs and Activities? 

Entities that receive Federal financial assistance may no! discriminate against people on 
the basis of race. color, national origin, disability, or age in how they run their 
program or activity, or on the basis of sex in education programs. (Section V 
specifically addresses nondiscrimination on. the basis of disability.) 

Programs may not exclude or deny welfare benefits to persons based on their race, 
color, national origin. or age, or on the basis of sex in education programs. 

Exampl~: 

• Welfare workers may not assume that a persoll is not eligible for benefits 
because he is or appears to be an African-American, Hispanic, Asian, American 
Indian, Alaskan Native, or a member of another racial or ethnic minority. 

• County employees may nO! make an assumption regarding a person's citizenship 
and lor eligibility for welfare or food stamp benefits based on the person's last 
name. 

• A T ANF contractor's -employees may not deny benefits to persons who are not 
fluent in English because they assume persons who are or appear to be from 
other couJ1lries, and are not English proficient. are not eligible for such 
benefits. 

3 
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Programs may nat impase different standards ar procedures to determine who may 
receive bell.efits 011 the basis of race, color. national origin. or age, or on the bas.is of 
sex in education programs. 
Examples: 

It Employees may not require an African-American male to submit additional or 
different documents than what is asked of a white male to establish his legal 
status and eligibility for welfare benefits in the absence of evidence to warram 
further inquiry. 

• If a local welfare office accepts a particular INS Form to establish a white 
woman's eligibility for welfare benefits. the welfare office cannot require a 
Hispanic male applicant who submits the same form to provide additional proof 
of his legal status and eligibility for welfare benefits in the absence of evidence 
to warrant further inquiry. 

• An employee of a contractor hired by a State may not delay a review of 
applications from older individuals (over age 40) until after she evajuates 
applications from younger persons. including applications from younger 
individuals that are submitted after a person over 40 years. 

• 

• 

Employees should nOt question the authenticity of documents submitted by 
applicants who are or appear to be Hispanic, in the absence of independent 
evidence to warrant such inquiry. All documents should be presumed to be 
authentic and legitimate, jf d1ey appear genuine on their face. 

A welfare office may not refuse to provide translated written materials to 

applicants when a significant proportion or number of eligible persons are 
limited English proficient. 

• If States choose to impose drug testing on participantli, tlley must do so Without 
regard to race. color, or national origin. For examp Ie, if a sample of the 
participanr population is tested, the race and ethnicity of members in this sample 
may not be disproportionate to the race and ethnicity of partiCipants overall. 
Further, States must ensure that the consequences of positive tests are not 
imposed differently based on the race or ethnicity of the panicipant. 

Programs mily not provide different bene firs to persons on the basis of thcir race, color, 
national origin, or age, or qn the basis of sex in education programs. 
Examples: 
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• 

• 

• 

• 

• 

Employees must provide complete information to all persons that ask questions 
about the type of benefits, including job training assistance, placement, and 
other services, and not fail or refuse to provide the same, complete information 
on opportunities to persons who are or appear to be Asian. 

A county employee may not deny job training benefits to persons because they 
are or appear to be Hispanic. 

A contractor's employee may not enroll a male participant in a computer I 
training program and deny a female participant an opportunity for the same 
program, (where both participants do not have a high school diploma), because 
the employee assumes the woman is not smart enough to learn the computer 
skills. 

A welfare agency employee may not assume, because a welfare participant is 
over 50 years, that he is too weak for certain training classes for manual labor , 
or too old to be placed in computer training classes, while younger welfare 
participants and with Ihe same background, are placed in these training classes. 

A welfare office lUust provide written materials that describe all of thc benefits I 
and services offered to applicants and participants in appropriate languages other 
than F.nglish,when a significant number or proportion of the population to be 
served has limited EngliSh proficiency. 

IV. What Type of Conduct Is Prohibited in Employment Settings? 

Employment discrimination laws protect workers and prospective workers. from 
discrimination based all race, color, national origin, religion, sex, age, or disability. 
These laws apply to both individual employers and employment agencies, including 
welfare agencies and COlllfactors that provide job placement services for welfare 
participants. The laws prohibit discrimination in all aspects of the employment 
process: hiring and discharge, compensation,.assignments, and all other terms, 
conditions, and privileges of employment. These law~ protect all worlrers who are 
in an employment relationship - where tlle employer I s the right to control tIle 
"means and manner" of the individual's work, wheth r or not the employer pays the 
individual'S salary. ~ 

Examples: . 

• Individuals who refer welfare participants to an employer may not make 
assignmeills on the basis of race, color, national origin, religion, sex, age, or 
disability. Thus, for example, a job placement service for welfare participants 
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may 1I0t assign Africall-Americans to janitorial and sanitation positions .and 
whites with similar backgrounds to entry-level office positions. 

Employers and those referring welfare participants to employer~ ~y not 
retaliate against participants because they opposed practices that they reasonably 
believed were unlawful under the employment discrimination stalUtes or because 
they participated in proceedings under the employment discrimination statutes. 

Employers and those referring welfare participants to employers may not 
discriminate on the basis that a person looks "foreign" or has an accent. 

Employers and those referring welfare participants to employers may not make 
hiring or referral decisions on an assumption that participants over the age of 50 
are toO weak for manual labor. 

Employers must accommodate an employee's or welfare participant's religious 
practices unless doing so would create an undue hardship. For example, people 
must normally be permitted to wear religious attire unless doing so would create 
a safety haz;lrd. Furthermore, a welfare agency may not refuse to refer an 
individual for employment because of his or her need for religious 
accommodation. 

A contractor that provides job training or referral services may nO! use a 119·gh 
school diploma requirement for participation in training programs, or use 
.another requir~ment that excludes disproportionate numbers of rn.i.."1!)r!~ies, 
unless such a requirement is job related and consistent with business necessity, C-
Further, such a requirement may not be used if there is available to the 
contractor an alternative that would exclude fewer minorities and aJso serve th 
cOI1lTactor's legitimate .interest in efficient and trustworthy job performance. 

• Employers may not discriminate on the basis of race, color, national origin, 
sex, age, religion, or disability in the payment of wages. Also, employers must 
pay equal wages to women and men who perform substantially equal work, 
unless the pay discrepancy is based on a seniority system, a merit system, a 
system (hat measures quantity or quality of production, or on a factor other than 
sex. 

• Employers may not place female welfare participants in office pas itions while. 
male welfdre participants are placed in manual labor positions based on I 
assumptions of the illdividual's skills or strength. 

6 
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V. What Conduct on the Basis of Disability Is Prohibited? 

Programs and Services 

Public entities (and private contractors implementing a pub' emily's program) may 
not discriminate against any qualified individual with a di in providing services 
or admi.nistering any program or activity, whether or n t hte ogram receives Federal 
financial assistance. In general, an individual with a disa . y is "qualified" if that 
perSall meets the essential eligibility requirements for receipt of services or 
participation in the program or activity. Program providers may Dot refuse to allow a 
person with a disability to participate because the person has a disability, and they must 
eliminate unnecessary eligibil.ity standards or rules tllat deny an individual with a 
disability an equal opportunity (0 participate. 
Example~: 

• 

• 

• 

• 

The director of a county day care program for the children of welfare j 
participants who are attending employment training programs may not refuse to 
accept children Who use wheelchairs into the program. 

A community college offering job-training for welfare participants may not 
require students with disabilities to provide medical histories if such histories 
are not required of aU students. 

A welfare office may not refuse to permit guide dogs and other service animals 
assiHing individuals with rlisabilitics to accompany those individuals into the 
office. 

A welfare office may not exempt individuals with disabilities from work] 
activities based on assumptions that such individuals are not qualified to 
participate in training or work. 

Program providers are required to make reasonable modifications in policies, practices, 
and procedures that den)' equal access to individuals with disabilities, unless a 
fundamental alteration in the program would result. 
Example.: 

• A job-training course for welfare participants must extend testing time when a 
person with a learning disability requests extra time to complete the test because 
of his or her disability. The course provider may ask the individual who is 
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seeking extra time to provide reasonable documentation of the learning disability 
and the additional time that is required. 

• A welfare program with a complicated application will need to .sirgplify its 
application form or provide someone to help fIll out the form when a person 
with a mental disability is unable to complete the form. 

Program providers must ensure that programs and services are provided in an 
integrated setting, unless separate or different measures are necessary to ensure equal 
opportunity for individuals with disabilities. Programs that provide special benefits to 

people with disabilities are permitted, but people with disabilities can not be compelled 
to participate in those programs. 
Examples: 

• A county social service center that provides a hot lunch program for senior' 
citizens may not require people with HfV to be served in a separate room from 
the other participants. 

• A county vocational training program may offer special training opportunities 
for people with vision irnpairmenL~. but it may no! require people with vision 
impairments to participate in the special program or refuse to permit them to 
participate in courses open to other program participants. 

Program providers must ensure effective communication with individuals who have 
hearing, speech, or vision impairments. Programs must provide auxiliary aids and 
services (such as Braille material, sign language interpreters, readers, or text telephones 
(TTY's» when necessary to ensure effective communication but they are not required 
to provide auxiliary aids that will result in a fundamental alteration of the program or 
service or that will result in undue financial and administrative burdens. 
Examples: 

• A municipal job placement program that makes information about job openings 
available by telephone must ensure that the information is available to users of 
TTY's. 

• A city welfare office that provide.~ printed information about eligibility 
requirements to applicants must ensure that the same information is provided on 
audiotape or ill Braille for people who have vision impairments. 
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Job tra, ining programs for welfare participants must provide sign languagel 
interpreters for deaf students when it is necessary to ensure effective ~ 
communication for those students. 

Program providers may nO[ exclude individuals with disabilities from programs and 
activities because buildings are inaccessible, but the providers are not required to take 
any action that would result in a fundamental alteration in the nature of the program or 
activity, or in undue tinancial and administrative burdens. This means that providers 
need not remOve physical barriers, such as stairs, in existing bUildings, as long as they 
make their programs accessible to individuals with disabilities in other locations or 
through other methods, such as home visilS. 

Examples: 

• A welfare office that is located all the second floor of a building that has no 
elevator may make its services accessible to a applicant who uses a wheelchair 
by meeting with that applicant in an accessible ground floor office. However, if 
all the other participants met together for discussions on the second floor and 
~they could not meet on the ground floor, the limited access would be 
insufficient. 

• A food stamp office located in an inaccessible space may make il~ services 
accessible [0 a persoll with a mobility impairment by alternative methods. Por 
example, a food stamp of~jce may mail an application to an applicant and 
conduct a home visit to determine eligibility, or interview the applicant'S 
designated representative at the office. Food stamps may also be mailed to that 
person's residence or picked up by the representative. 

• A job training program tJlat usually offers classes in an inaccessible second-floor 
classroom may make its program accessible by relocating the class to an 
accessible classroom in another building. 

Program providers must ensure that newly constructed buildings and facilities are free 
of architectural and communication barriers th'at restrict access or use by individuals 
with disabilities. Covered emities are not required to retrofit existing buildings to 
eliminate barriers, but when alterations are undertaken, the altered elements must be 
made accessible. However, if program access can nor be provided without structural 
modifications, structural modiftcations must be made. 
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Employment 

The ADA prohibits employment discrimination against any qualified individual with a 
disability because of that individual's disability in regard to job application procedures, 
the hiring and discharge of employees, employee compensation, advancement, job 
training, or any other terms, conditions, or privileges of employment. For purposes of 
employment, an individual with a disability is -qualified" if that individual. with or 
without reasonable accommodation. can perform the essential functions of the job in 
question. 

Employers and those referring welfare participants to employers may not impose 
qualification standards that screen out any individual with a disability or a class of 
individuals with disabilities unless such standards are shown to be job related and 
consistent with business necessity. Even if the standard is job related and consistent 
with business necessity, the employer or referring entity that imposes the standard must 
consider whether there is a reasonable accommodation that will enable a welfare 
participant with a disability to meet the standard. 
Examples· 

• In ari interview, an employer may not ask if an applicant has a disability. 

• If an applicant has a known disability, the employe, may not ask about the 

141023 
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disability itself. However, if the applicant has a known disability that may C.-1 
prevent the individual from performing the essential functions of the job, the .{Jnrrccdd; 
employer may ~sk how, with or without reasonable accommodation, the '1:> 
applicant would perform the specific tasks required. However, if the known 
disability will not interfere with the performance of a job-related function, the 
employer may request a description or demonstration only if the employer 
makes the same inquires of all applicants. 

• An employer may want to require that ali job applicantS have a driver's license. 
This requirement may exclude an individual with epilepsy or blind people as a 
group. If driving is an essential function of the position, for example, a bus 
driver's job, no change in this policy would be required. However, if an 
applicant is seeking a pOSition for which having a driver's license is merely 
convenient - for example, a secretarial position, the employer would be 
required to modify this poliey unless the employer CDuld demonstrate undue 
hardship. 

Employers are required to provide reasonable accommodations to employees to enable 
them to perform the essential functions of the job unless the employer can demonstrate 
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that providing a reasonable accommodation would cause an undue hardship to the 
employer. An "undue hardship" is an action requiring significant difficulty or expense. 
"Reasonable accommodation" indudes, but is not limited to, modifying existing 
facilities to make them accessible, acquiring or modifying equipment, providing readers 
or sign language interpreters, offering part-time or modified work schedules, or 
restruciuring the duties of the job. 
Examples: 

• An employer normally requires all employees to have a driver's license. A 
secretary employed by the company develops epilepsy, and, as a result, is 
unable to renew his liQ:nse. The employer would be required to provide a 
reasonable accommodation for the employee by waiving the driver'sl.icense 
requirement unless the employer could demonstrate undue hardship. 

•. A job training program offered by an employer may be required to provide sign 
language interpreters for deaf employees when it is necessary to enable them to 
participate in the training. 

• An accountant with a vision impairment is hired by a welfare provider. That 
employe<§i3"y;be reQlJirBe te provide reasonable accommodation for the 
accountant by obtaining computer equipment to enable the accountant to read 
printed material. 

• A welfare recipient who uses a wheelchair obtai!)s a job on the clerical staff of 
an employer whose offiQ:S are in a building that bas two-steps at the entranQ:. 
Thc employe~be required to provide reasonable accommodation for the 
employee by providing a ramp at the building entrance. 

VI_ How Are The Nondiscrimination Laws Enforced? 

Federal agencies may investigate alleged noncompliance by a recipient of Federal 
financial assistance upon receipt of a complaint or conduct a compliance review of a 
recipient. If an agency believes a recipient is not in compliance with nondiscrimination 
laws, it will initially seek to negotiate compliance by the recipient. If negotiations fail 
and noncompliance remains, the agency may seek judicial enforQ:ment or seek to 
terminate Federal funding. Individuals may bring lawsuits to enforQ: their rights under 
Title vr, Title IX, Section 504, or ·the Age Discrimination Act and, in certain 
circumstances, may reQ:ive compensatory damages if they prevail. 

Individuals who work also may have rights under the Federal employment 
discrimination laws that protect them from unlawful discrimination in hiring. work 
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assignments, promotions, etc., and may file a complaint with the appropriate Federal 
agency. lndi~duals, after complying with adminisrrative cLlmplaint procedures, may 
also bring lawSuits to enforce their rights (including the potential for compensatory 
damages) under Title VIT, the ADEA, and the ADA. Individuals may file private suits 
to enforce their rights under the EPA without first filing an administrative complaint. 

Federal contractors and subcontractors are required to comply with Executive order 
11246, as amended; Section 503 of the Rehabilitation Act of 1973, as amended; and 
the affirmative action provisions of the Vietnam Era Veterans' Readjustment Assistance 
Act, as amended. These laws ban discrimination and also require Federal contractors, 
subcontractors, and contractors working on federally assisted construction contracts to 
take affirmative action to ensure that all individuals have an equal opportunity for , 
employment, without regard to race, color, religion, sex, national origin, disability, or 
status as a Viemam era or special disabled veteran. These laws are administered by the 
Office of Federal Contract Compliance Programs (OFCCP). OFCCP also acts as an 
agent for the Equal Employment Opportunity Commission in the enforcement of the 
ADA. 

VII. Who May File A Complaint of Discrimination? 

Any individual who believes that he or she is a victim of discrimination on the basis of 
race, color, national origin, disability, age. or sex in a program or activity that receives 
Federal assistance may file a complaint with the Federal agency that provides assistance 
to the program in issue, or with the U,S. Department of Justice, which will refer the 
complaint to the appropriate agency. An individual who believes that he or she is a 
victim of employment discrimination in violation of Title VII. the ADEA, or the ADA 
may file a complaint with the Equal Employment Opportunity Commission, 
Complaints on behalf of classes of individuals are also permitted. Complaints generally 
must be flied within 180 days of the alJeged discriminatory event, Individuals who ask 
welfare providers how to file a complaint should be referred to the, appropriate Federal 
agency. 

Individuals who work for Federal contractors or subcontractors, including individuals 
who obtain employment as a: result of welfare implementation, and who believe they 
have been discriminated against, may file complaints directly with any of OFCCP's 
regional or district offices throughout the country, or with the OFCCP oftice in 
Washington, D.C. Complaints must be filed within 180 days from the date of the 
alleged discrimination, or within 300 days in the case of complaints filed under Section 
503 of the Rehabilitation Act. 
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To: Robert N. WeinerlWHO/EOP, Cynthia A. Rice/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 
Subject: Guidance on welfare and civil rights 

Dennis Hayashi of HHS's civil rights office says that the Leadership Conference on Civil Rights is 
coming in to meet with Shalala around Feb 25th, and HHS wants to know where we stand on the 
draft welfare/civil rights guidance we have in hand, so they can tell that group what's happening. 
Apparently that group is generally aware that HHS and other agencies are working on this. When 
we're satisfied with the draft, they want to informally share it with this group. So Dennis wants 
some kind of read from us by mid to late next week, and he may try to arrange a conference call 
with me and Rob. 

(Actually, this is a remote possibility for our various lists of possible announcements of executive 
actions, don't you think, Cynthia?) 
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President WilJiaill J. Clinton 
The White House 

May 15, 1997 

1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

~'1 ~~·/);().AA"'-

Re: Welfare Reform and Civil Rights Enforcement 

Dear President Clinton: 

On behalf of the 180 national organizations that comprise the 
Leadership Conference on Civil Rights, the nation's oldest and most broadly
based civil rights coalition, we write to request your assistance in making the 
civil rights and economic security of low-income individuals and families a 
higher national priority, as states implement the recently-enacted Personal 
Responsibility and Work Opportunity Reconciliation Act (PRWORA). 

The Leadership Conference believes that real welfare reform must 
remain true to fundamental principles of equality, fairness, and social justice 
while increasing the chances for all families in need to become economically 
independent. The change!; required by the PRWORA create new challenges -
and new risks -- to upholding these fundamental principles. 

New Threats of Discrimination Targeted at Low-Income Families 

The PRWORA creates perverse new incentives for states to deny 
assistance to needy families and act in discriminatory ways, thus, erecting new 
hazards for individuals who already face discrimination: persons of color, 
women, people with disabilities, and older people. For example: 

"Equality In a Free. Pluml. Democmtic .society" 
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• With the elimination of the individual entitlement to welfare benefits and services and 
the lack of clear rules, crucial decisions about who gets benefits, who gets services, and 
who gets penalized, may be made in arbitrary and discriminatory ways. For example, 
as a result of the new legislation states now have wide latitude to use different rules in 
different geographic areas. As a result, communities with a high concentration of racial or 
ethnic minorities such as cities may receive lower benefits, fewer services, or be subject to 
harsher rules and penalties. 

• The harsh new restrictions aimed at legal immigrants wiillikely worsen discriminatory 
practices that many ethnic minorities already face. Individuals who are eligible to 
participate in a particular welfare program could be shut out simply because they have an 
accent and are assumed not to be citizens. While the Department of Justice will be issuing 
guidance on verification of status procedures to providers that distribute federal public 
benefits, there will be no procedure to monitor the providers and likely no consequence to a 
provider that discriminates. Others may lose benefits because they are unfamiliar with new 
welfare program rules and cannot obtain materials in their native language. Still others are 
already being shunned by employers, or unfairly selected out to produce identification 
documents, simply because they "look foreign." 

• Early reports suggest that pressure on states to place recipients in jobs and meet strict 
new work participation requirements may push women, especially women of color, into 
low wage, stereotyped "women" and "minority" jobs with little training and few 
prospects for future employment. States attempting to raise their work participation rates 
also may "cream" job seekers, i.e., focus more attention on individuals perceived as "more 
desirable" or tlie closest to being job-ready, and offer less desirable assignments to minorities, 
people with disabilities, older workers, pregnant women, immigrants and others who too 
often lose out on job opportunities, because of discriminatory stereotypes about their abilities. 

• Early reports also suggest that rigid new work participation requirements may 
discourage states and employers from assessing and accommodating the needs of 
individuals with disabilities. A recent study by the Urban Institute found that 16-20 percent 
of women receiving AFDC (under the old welfare law) reported one or more disabilities that 
limited their ability to work. But some individuals with disabilities may be unable to comply 
with the new law's work requirements because their disability has never been identified, 
assessed, or reasonably accommodated. Moreover, specific provisions in the new law may 
have discriminatory effects on individuals with disabilities: the twelve month time limit on 
participation in vocational education, for example, may unfairly impact individuals with 
learning disabilities who need to enroll in specialized programs of a longer duration. 
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• Increased sexual harassment is a foreseeable problem. Women are the majority of adult 
welfare recipients. Given the documented instances of sexual harassment in our society, it is 
reasonable to assume that some of these women may become victims of harassment in the 
workplace because they are particularly vulnerable -- i.e. they risk losing vital benefits if they 
cannot keep their jobs. 

• Children may be penalized unfairly by welfare reform simply because of the 
circumstances of their birth; i.e. because their parents were unmarried, or young, or 
immigrants. As a result, the new law will take benefits away from children who otherwise 
would receive them under the old AFDC program and who now desperately need them. 

Recommendations 

Welfare reform should not mean a loss of civil rights protection. Moreover, devolution of 
power to the states cannot and must not mean the abandonment of the federal government's 
responsibility to provide basic civil rights protections for low-income individuals and families. The 
new welfare law does not modify the many civil rights laws that protect against discrimination, nor 
does it alter the federal government's continuing obligation to enforce such laws. In this changed 
environment, the role of your Administration will be critical. We urge the Administration to: 

1. Vigorously enforce the laws prohibiting discrimination in federally funded programs, 
including those specifically listed in the legislation and Title IX of the Education 
Amendments of 1972, as part of welfare implementation. As the recent U.S. Commission 
on Civil Rights report, Federal Title VI Enforcement to Ensure Nondiscrimination in 
Federally Assisted Programs (June 1996) concluded, there has been a history of under 
enforcement of Title VI, especially in the context of block grant programs. Given the 
heightened potential for discriminatory practices under the PRWORA, the federal government 
must develop new strategies to detect and challenge discrimination, and better coordinate its 
enforcement efforts. 

2. As states submit, amend and expand their state plans, the federal government should 
require specific information about the "objective criteria" states will use to determine 
eligibility; how they will assure "fair and equitable treatment;" and how they will 
provide welfare recipients an opportunity to be heard as required by the PRWORA. 
The Department of Health and Human Services does not have the authority to disapprove 
state plans, but it does have the responsibility to determine whether the plans are complete. 
Requiring states, as they submit their plans in future years, to articulate the standards and 
procedures they intend to follow is critical to prevent arbitrary and discriminatory decision" 
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making at both the level of individual benefit determinations as well as the level of state-wide 
implementation. For example, if the state plan proposed differences in treatment for 
predominantly minority urban areas and predominantly white suburban areas, potential 
violations of Title VI could be identified and deterred. 

3. Vigorously enforce other civil rights and labor laws on behalf of welfare recipients, 
including Ti~le VII of the Civil Rights Act of 1964, the Equal Pay Act, the Age 
Discrimination in Employment Act, the Occupational Safety and Health Act, the Fair 
Labor Standards Act, the Americans With Disabilities Act and Section 504 of the 
Rehabilitation Act, the Immigration Reform and Control Act, and the Family and 
Medical Leave Act. Welfare recipients, whose families' access to subsistence benefits hinges 
on their ability to get and keep jobs, will be easy and vulnerable targets for discrimination. 
They are entitled to the same protections against discrimination, unsafe working conditions, 
and exploitive pay as other workers. And enforcing the law on their behalf protects all 
workers, by reducing the incentive to replace current employees with cheaper and more I 
exploitable labor. 

4. Ensure that states comply with the requirements of the PRWORA to maintain 
assistance to single recipients who cannot obtain child care for a child under six years 

. old, and maintain Medicaid coverage for eligible families. The Administration should 
ensure that states comply with the law's provision protecting families with children under six 
from being penalized iflack of child care prevents them from accepting a work assignment 
by requiring states to conduct case reviews of a sample drawn from families that have been 
sanctioned. 

5. Work to rep~al the provisions of the PRWORA that severely limit the eligibility of 
legal immigrants and refugees for a wide variety offederal benefit programs, and to 
address the inadequacies of the naturalization process. The provisions of the PRWORA 
related to legal immigrants are blatantly discriminatory in that they treat foreign-born 
individuals differently than those who are born in the United States, denying them benefits 
until they have become naturalized citizens regardless of whether they work and pay taxes 
to the United States government. These provisions have a particularly discriminatory impact 
on elderly and disabled immigrants, many of whom are unable to fulfill the English language 
and civics requirements for naturalization or to take a meaningful oath of allegiance and 
therefore will remain permanently ineligible for Supplemental Security Income and Food 
Stamps. 
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We also urge efforts to allow legal immigrants to continue to receive assistance while they 
are in the naturalization process, to waive the English language and civics requirements for 
an expanded class of elderly immigrants, and to allow individuals who are too disabled to 
naturalize to continue to receive federal benefits. 

In addition to challenging discriminatory practices at the state level, we urge the 
Administration to work diligently at the federal level to remedy the harshest effects of the new law. 
The Administration has begun some of this work, but there is more to do. For example, we support 
proposals in the Administration's budget to mitigate the new law's hardships for the most vulnerable 
legal immigrants, people with disabilities and children. But the far-reaching impact of the new law-
almost all noncitizens are no longer eligible for SSI and Food Stamp benefits, and new immigrants 
will be barred from federal means-tested benefit programs for five years -- will require the 
Administration to take more steps to restore the status ofIegai immigrants as full and equal members 
of American society. 

We strongly urge the Administration to take advantage of any flexibility permitted under the 
new law to minimize its negative consequences. For example, the PRWORA targeted the SSI 
Childhood Disability program for cuts, and required the Social Security Administration to develop 
a new definition of chifdhood disability. Unfortunately, the Social Security Administration failed to 
take advantage of the statute's flexibility, and has issued unnecessarily harsh interim fina1 regulations. 
If these regulations are not changed, they are likely to disqualify at least 135,000 children with 
significant impairments, and to fall especially heavily on children with mental retardation or mental 
health problems. 

Restricting children's eligibility for the SSI Childhood Disability Program wiIl also restrict 
their eligibility for Medicaid. Most children who qualify for SSI are automatically eligible for 
Medicaid; thus, children who fail to meet the new restrictive definitions for SSI eligibility lose this 
automatic coverage. Some will qualify for Medicaid on other grounds; others, however, wiIl not. 
We commend the Administration for proposing to continue Medicaid coverage for children currently 
receiving SSL who are disqualified under the new rules defining childhood disability. However, this 
proposal only helps current recipients. It wiIl not ensure Medicaid coverage for children who would 
have qua1ified for SSI, and thus Medicaid, under the former rules, but cannot meet the stringent new 
standards. 

New Barriers to Economic Security Facing Low-Income Families 

Ensuring that low-income individuals are protected from discrimination is only one piece of 
a larger, more fundamental struggle to help low-income families chart an escape path from poverty 
to financial independence. The new law ignores many of the specific barriers -- such as the lack of 
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livable wage jobs, transportation, health care, child care, domestic violence counseling, and limited 
access to quality education and job training programs -- that make it difficult for low-income 
individuals to move permanently from welfare to work. Many welfare recipients, for example, are 
being forced to drop out of school and take "dead-end" jobs even though completing their education 
may be the only way they can get jobs to support themselves and their families. 

The welfare to work initiatives included in the budget may mean more funding to help 
individuals get jobs, but it is unclear what these initiatives will be and how much funding will be 
available. Even the original budget proposal -- $3.6 billion allocated over five years -- is not enough 
to meet the needs of all of those who must find work. We urge you to pursue meaningful and 
much-needed reforms, and seek additional funds to: (1) create new jobs that pay decent wages; 
(2) expand access to education and job training so that welfare recipients can be better 
prepared for the workplace; and (3) provide necessary support services, such as child care, 
health care, domestic violence counseling, and transportation costs, that welfare recipients 
need to go to work. Without such reforms, welfare recipients will be pitted against, or simply 
displace, other low-wage workers as they vie for an inadequate supply of jobs and compete for ever
dwindling support services. 

This Administration has distinguished itselfby standing firm in its commitment to uphold basic 
civil rights protections for all individuals. We urge you to make the promise of our civil rights laws 
a reality for all individuals, particularly those most vulnerable, by making civil rights enforcement a 
top priority as the new welfare law is implemented. And, we urge you to go even further, by working 
to restore equal treatment for immigrants to this country, a safety net for children and adults with 
disabilities, and assistance to poor families struggling to achieve financial independence. 

Dr. Dorothy I. Height 
Chairperson 

Sincerely, 

Leadership Conference on Civil Rights 

Horace Deets 
Executive Director 
American Association of Retired Persons 

Wade Henderson 
Executive Director 
Leadership Conference on Civil Rights 

Jackie DeFazio 
President 
American Association of University 
Women 
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Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Andrea Kane/OPD/EOP, Laura EmmettlWHO/EOP 
Subject: Guidance on civil rights and welfare reform 

HHS's civil rights person (Dennis Hayashi) just told me that HHS has prepared guidance for states 
on civil rights laws and welfare reform, in consultation with EEOC, Labor, Education, USDA, and 
DOJ. (Who knew?) Anyway, they have a 20 page draft they just sent me that I will forward to 
you. There is a letter with an overview of the laws and a "technical assistance for caseworkers" 
document in the form of O&A's and examples. I don't think the timing is urgent in any way. 

It doesn't seem like a terrible idea to remind states and their agents of laws against discrimination ] 
on the basis of race, ethnicity, disability, age, etc., just as states are making this major change in 
their welfare programs. Mos.t of the examples given are common sense but, of course, there are 
some issues. Three or four examples seemed odd to me, but since I don't know civil rights laws 
that well, perhaps they are natural extensions of the law. By far the most glaring one to me is as 
follows: 

"The Act imposes a 5-year time limit on receipt of TANF benefits. However, a state may allow 
hardship exemptions from the time limit for up to 20% of its caseload. States and counties may 
not use a neutral criterion that has a disproportionate impact on minorities to detemine who will be 
granted this exemption, unless it can be shown that this is necessary, and no less discriminatory 
alternative is available." 

I assume we would like Rob Weiner (or whoever is the appropriate person in counsel's office) to 
review this. Let me know if you want to take a different approach. 
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Draft: December 5, 1997, 1:00 p.m. 1 
Guidance on Nondiscrimination in Federal Welfare Reform 

Dear Colleague: 

The Personal Responsibility and Work Opportunity Reconciliation Act 
of 1996 (hereafter referred to as "The Aot") transforms our nation's 
welfare system into one that requires work, promotes parental 
responsibility, and protects children. The Act imposes several new 
obligations on states, including the implementation of programs that 
impose increased work requirements on welfare beneficiaries. It 
also gives states broad discretion in the implementation of these 
work requirements. 

Under the Act. states and many other providers of welfare services 
have legal obligations to comply with Federal civil rights laws that 
prohibit discrimination based on race, color, religion, sex, 
national origin. age. and disability. The requirements of the 
Federal civil rights laws are explained in the enclosure, "Civil 
Rights Laws IlDd Welfare Reform - An Overview", and would apply to 
entities that provide funds. employment, training, food stamps. and 
other benefits under the Act. This document contains a list of 
Federal agencies available to answer your questions on the 
application of civil rights laws to your programs. 

We have also enclosed another document, "Technical Assistance For 
Caseworkers on Civil Rights Laws and Welfare Reform", designed to 
provide caseworkers with real life examples of how civil rights laws 
apply in situations commonly encountered in casework. We urge you 
to provide both documents to your personnel to share this important 
information on the requirements of the Federal civil rights laws. 
This iriformation has been developed in joint collaboration between 
the United States Departments of Health and Human Services, Labor. 
Justice, Education, Agriculture, and the Equal Employment 
Opportunity Conunission. We hope it will be useful to your agency in 
implementing the Act and ensuring continued compliance with civil 
rights laws. 

sincerelY. 

Enclosures 

~ .... v .. 
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CIVIL RIGHTS LAWS AND WELFARE REFORM 
AN OVERVIEW 

A variety of federal nondiscrimination laws require that federally 
assisted programs be administered in a manner that does not 
discriminate or have the effect of discriminating on the basis of 
race, color, national origin, disability, sex, age, religion and 
political belief (Section 272.6 of the Food Stamp Program 
Regulations). 

The Personal Responsibility and Work Opportunity Reconciliation Act 
of 1996 (hereafter referred to as liThe Act") specifically 
incorporates Title VI of the Civil Rights Act of 1964, as amended 
Section 504 of the Rehabilitation Act of 1973, as amended, the Age 
Discrimination Act of 1975, and the Americans with Disabilities Act 
of 1990. These laws, and other Federal civil rights laws, including 
Title IX of the Education Amendments of 1972, as amended, Title VII 
of the Civil Rights Act of 1964, as amended, and the Equal Pay Act 
of 1963 continue to apply to states and other recipients that 
provide funds, employment, training, fooa stamps, and other benefits 
under the Act. 

This document reviews the general prohibitions against 
discrimination and is intended to assist states and welfare 
providers in applying these nondiscrimination laws to welfare 
programs. Additional examples of practices which may violate these 
non-discrimination laws are provided in a document for case workers, 
entitled "Technical Assistance for Caseworkers on Civil. Rights Laws 
and welfare Reform". 

Agencies participating in the development of these technical 
assistance documents are: the U.S. Department of Health and Human 
Services, the U.S. Department of Labor, the U.s. Department of 
Justice, the U.S. Department of Education, the U.S. Department of 
AgricultUre and the Equal Employment opportunity commission. 

Civil Rights Requirements 
\ 

A. Title VI of the Civil Rights Act of 1964. 42 U.S.C. 2000d et 
seg. ("Title VI") 

Title VI prohibits discrimination on the basis of race, color, or 
national origin in any program or activity that receives Federal 
funds or other Federal financial assistance. When operating or 
participating in a Federally assisted program, a recipient cannot, 
on the basis of race, color or national origin, either directly or 
indirectly, distinguish among individuals in the types, quantity, 
quality or timeliness of program services, aids or benefits that it 
provides or the manner in which it provides them. This prohibition 
applies to disparate treatment, as well as to facially neutral 
procedures, criteria or methods of administration that have a 

l@UUJ 



Page 2 

disparate impaot on individuals because of their race, color, or 
national origin. Policies and practices which have such an impact 
must be eliminated unless they are necessary to the program's 
operation and there is no less discriminatory alternative. 

set forth 

o 

o 

o 

below are examples of oonduct that may violate Title VI: 

A state disproportionately grants exemptions to the s-yejar 
TANF time limit for reasons of hardship to non-minority 
clients while similarly situated minority clients are 
routinely denied exemptions. . 

A benefit provider restricts training and/or work 
assignments based on its clients' raoe or national 
origin by assigning minority clients to jobs that pay 
less or have fewer opportunities for permanent . 
employment than work assignments given to non
minority clients. 

A predominantly minority community is provided lower 
benefits, fewer services, or is subject to harsher rules 
than a predominantly non-minority community. 

B. The Age Discrimination Act of 1975. 42 u.s.c. § 6101 et seq. 

The Age Discrimination Act prohibits discrimination on the basis of 
age in programs or activities receiving Federal financial 
assistance. A provider generally may not exclude, deny, or provide 
different or lesser services to applicants or beneficiaries, on the 
basis of age. If, for example, the provider excludes beneficiaries 
from education and training programs based on their age, this may 
violate the Age Discrimination Act. 

c. Civil Rights Laws Applicable to Persons with Disabilities 

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 
(IISection 504 11 ) prohibits discrimination on the basis of disability 
by recipients of Federal financial assistance. The Americans with 
Disabilities Act of 1990, 42 U.S.C. § l.2l.01 et seq. ("ADA"), 
prohibits discrimination on the basis of disability by both pUblic 
and private entities whether or not they receive Federal financial 
assistance. Providers covered by Section 504 and/or the ADA may not 
deny benefits or services to qualified individUals with disabilities 

~vv .... 
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or provide lesser benefits than they provide to others. In general, 
an individual with a disability is "qualified" if that person meets 
the essential eligibility requirements ~or receipt Of services or 
participation in the program or activity with or without reasonable 
accommodation. The purpose of these laws is to ensure that public 
programs are as accessible to persons with disabilities as they are 
to nondisabled individuals. 

Program providers may not refuse to allow a person with a disability 
to participate because the person has a disability and they must 
eliminate unnecessary eligibility standards or rules that deny 
individuals with disabilities an equal opportunity to participate. 
This applies to persons with mental and physical disabilities. 
Eligibility for participation in any benefit, service or program 
must be based on an individual assessment of each person's ability 
to meet the eligibility requirements rather than on stereotypes or 
assumptions about the effects of a type of disability. Program 
providers are required to make reasonable modifications to policies, 
practices and procedures that deny equal access to individuals with 
disabilities, unless a fundamental alteration in the program would 
result. If a reasonable modification to the program requirements 
would enable a person to meet the eligibility requirements without 
fundamentally altering the program, that modification must be 
offered. 

Set forth below are examples of conduct that may violate section 504 
and the ADA: 

o A benefit provider refers persons with 
disabilities to placement opportunities 
inappropriately because of the failure to 
properly and individually take into account a 
person's disabilities. 

o A provider fails to provide reasonable 
accommodation in job training and other programs 
conducted by the agency. 

Program providers must ensure that programs and services are 
provided in an integrated setting, unless separate or different 
measures are necessary to ensure equal opportunity for individuals 
with disabilities. Programs that provide special benefits to people 
with disabilities are permitted, but people with disabilities cannot 
be compelled to participate in those programs. 

Program providers must also ensure effective communication with 
individuals who have hearing. speeCh or visual impairments. 
Providers must provide such persons with auxiliary aids if necessary 
to ensure effective communication, but are not required to provide 
aids that would cause a fundamental alteration in the program or 
that would result in undue financial or administrative burdens. 
Thus, it could be a viOlation of Section 504 and the ADA if: 
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o Information about job openings is available by telephone 
but it is not available by other effective means for 
individuals with hearing impairments. 

o Printed information is available to participants but such 
information is not available on audiotape or in 
braille, or other effective means for persons with 
visual impairments. 

o Information is provided orally but a sign language 
interpreter or other form of effective communication is 
not provided for hearing impaired participants. 

Finally, providers may not exclude individuals with disabilities 
because their buildings are inaccessible, but the providers are not 
required to take any action that would result in a fundamental 
alteration in the nature of the program or activity or in undue 
financial or administrative burdens. Providers need not remove 
physical barriers as long as they make their programs accessible to 
individuals who are unable to use an inaccessible existing facility. 

D. Title IX of the Education Amendments of 1972. 20 U.S.C. 1681 
et. seg. (Title IX) 

Title IX prohibits discrimination on the basis of sex in educational 
programs and activities that receive or benefit from Federal 
financial assistance. ( ADD INSERT FROM Education) 

E. Federal Employment Discrimination Laws 

Title VII of the Civil Rights Act of 1961,42 U.S.C. 2000e et seq. 
("Title VIlli), the Age Discrimination in'Employment Act of 1967, as 
amended, 42 U.S.C. section 621 et',seq. (ADEA) and the Equal~a Act 
of 1963, 29 U.S.C. Section 206 (d) (EPA) are federal employment 
discrimination laws that offer civil rights protection to all 
workers including TANF beneficj arj es who particip~;i..n work 
activities. . 

Title VII prohibits both employers and employment agencies with 15 
or more employees from discriminating on the basis of race, color. 
seK (including pregnancy), religion or national origin in all 
aspects of an employment relationship, including hiring, discharge, 
compensation, assignments, and other terms, conditions and 
privileges of employment. The ADEA prohibits employers with 20 or 
more employees, and state and local gov.ernments from discriminating 
against persons 40 or older because of age. The EPA requires 
payment of equal wages to men and women performing substantially the 
same work unless the pay discrepancy is based on a seniority or 
merit system, a system that measures quantity or quality of 

. production, or a factor other than sex .• The EPA applies to 
employers of any size. Each of these laws prohibit 
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retaliation against individuals because they oppose practices that 
they reasonably believe are unlawful under the employment 
disorimination statutes or because they participate in proceedings 
under the employment discrimination statutes. 

Title I of the ADA is another statute that offers protection to TANF 
beneficiaries engaged in work activities. Title I prohibits private 
and state and local government empioyers with 15 or more employees 
from discriminating in employment, on the basis of disability. It 
also prohibits retaliation for opposing disability discrimination or 
participating in the complaint process. Title I applies to all 
employers who are covered by Title VII and prohibits discrimination 
based on disability in all aspects of the employment relationship. 

, 
Set forth below are example~ of conduct by welfare agencies that 
assign TANF participants to'work activities and the employers to 
whom they are assigned that: may violate Title VII; . 

o Denying employme~~ opportunities to a TANF participant 
because he looks I'foreign" or has an accent • 

. 1 

o prohibiting an employee from wearing religious garb would 
be religious discrimination unless it would pose an undue 
hardship. i 

:1 
The Federal agencies will continue to work with you and other 
benefit providers as welfa~e reform is implemented. Attached are 
addresses and telephone numbers of the Federal agencies as a helpful 
reference for questions re]ated to civil rights and welfare reform. 
Each agency has provided a!~oll free number for your convenience and 
is available to provide technical assistance, and answer questions. 
Please share this informatibn with your colleagues, constituents and 
other interested organizat~bns. 

il 
Attachments: Federal Agenc~rListin9 

ADA Information from the Department of Justice 

Il 
II 
i 
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FEDERAL AGENCY LISTINGS 

If you have any questions cbncerning the applicability of civil 
rights requirements to spec~fic programs, and are uncertain which 
agency to call, you may call the Office for Civil Rights at the 
U.S. Department of Health and Human Services at 1-800-368-1019 or 
TOO 1-800-537-7697 and your' call will be directed to the appropriate , 
agency. i. 

I 

If you have questions about!' the application of civil rights laws to 
TANF or other welfare programs administered by HHS, contact: , 

I 
U.S. Department of Hea~th and Human Services 
Office for Civil Rights 
200 Independence Avenue, s.w., Room 509F 
Washington, D.C. 202011 
(202) 619-0403 (voice)l 
(800) 537-7697 (TOO) i 

" If you have question about the application of civil rights laws to 
wages, general conditions of employment Federal contracts that are a 
part of the welfare program~ or the Department of Labor welfare to 
work programs, you may contact: 

Directorate of Civil R~9hts 
U.S. Department of Labor 
200 Constitution Ave.,.N.w., Room N-4123 
washington, D.C. 20210~ 
(202) 219-7026 (voice) 
(202) 219-6118 (TOO) 
(800) 326-2577 (TOO) 

If you have questions about the application of civil rights laws to 
Federal contracts, you may .'ontact: 

Office of Federal conttact Compliance Programs 
U.S. Department of·Lab~r 
200 constitution Ave., liN.W. Room C-3325 
Washington, D.C. 20210~ 
(202) 219-9486 (voice)~ 
(202) 208-0452 (TOO) ! 

If you have questions about'the application of civil rights laws to 
a food stamp or child nutrition program inClUding the school lunch 
program, you may contact: l 

U.S. Department of Agr~culture 
Food and Consumer services (FCS) 
Office for Civil Rights 
3101 Park Center Drivel Room 203-B 
Alexandria, Va. 22302 ' 
(703) 305-2195 

'i!:.I vvv 
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If you have questions about the application of civil rights laws to 
education or training provi ed as part of a welfare program, you may 
contact: 

U.S. Department of Edu ation 
Office for Civil Right 
330 C Street, N.W. 
Washington, D.C. 20202 1100 

If you have questions about 
employment, or you wish to 
office, you may contact: 

the application of civil rights laws to 
btain the location of a regional EEOC 

Equal Employment Oppo unity Commission (EEOC) 
Office of Legal Counse 
1801 L street, N.W. 
Washington, D.C. 20507 
(800) 669-4000 
(800) 669-6820 (TDD) 
Home Page: http://www eeoc.gov 

General questions about the application of Title VI to welfare 
programs may also be addres ed to the U. S. Department of Justice, 
which will respond to or re er the matter to the appropriate agency. 

Coordination and Revie Section 
Civil Rights Division 
u.s. Department of Jus ice 
P.O. Box 66560 
Washington, D.C. 20035 6560 

(888) TITLE-06 (Spanis language and TDD service is 
available) or (202) 30 -2222. 

General questions about the 
welfare questions may also 
Justice, which will respond 
appropriate agency. 

application 
e addressed 
to or refer 

Disability Rights Sect on 
civil Rights Division 
U.S. Department of Jus ice 
Post Office Box 66738 
Washington, D.C. 20035 6738 

of Section 504 or the ADA to 
to the U.S. Department of 
the matter to the 

(800) 514-0301 (voice) or (800) 514-0383 (TOD) 
spanish language serv! e is also available 

IgJUUY 
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TECHNICAL ASSIST CE FOR CASEWORKERS 1114/97 ., 
ON CIVIL RIGHTS LArANU WELFARE REFORM 

Welfare providers and employees' many new responsibilities and challenges as a result of 
welfare reform, particularly in imp~ the Temporary Assistance for Needy Families 
program (T ANF). The purpose of' . docwnem is to give welfare providers and employees 
an overview of Federal laws that p hlbit discrimination and to alert them to stereotypes or 
other actions that, even if 1IIlinteDdeb, may violate Pederallaws. The eXlllllples of 
discriminatory conduct provided in this document arc illusttative, and are not an exclusive list 
of all potential violations of laws p I hihiting discrimination. . 

I, What Federal NondiserimiDa' n Laws Apply to TANF Programs? 

n. 

Fcderallaws tbat prohibit . crimination in Federally funded. programs and activities on 
the basis of race, color, national origin, sex, disability, and age apply to TANF 
programs, welfare programs I and the actions of welfare providers. The Personal 
Responsibility and Work opportunity Reconciliation Act of 1996 (hereafter referred [0 

as "The Act") specifically mporporates Title VI of the Civil Rights Act of 1964 (Title 
Vl), Section 504 of the Rehabilitation Act of 1973 (Section 504), the Age 
DiscrimjnAtion Act of 1975.land the Americans with Disabilities Act of 1990 (ADA). 
These laws, and other Feded! civil rights laws, including Title IX of the Education 
Amendments of 1972, Title Yn of the Civil Rights Act of 1964 (Title VlI), the Age 
Discrimination in EmploymT~ Act (ADEA) and the Equal Pay Act (EPA) continue to 
apply to states and other recipients that provide funds, employment, training, food 
stamps, and other benefits under the Act. 

The purpose of these laws iJo ensure that programs operated with Federal money do 
not exclude or deny benefits br services to persons, or provide different, lesser benefits 
to persons 011 any of these PIf,hibited bases. In addition, employers are subject to the 
same Federal laws that prohibit discrimination wben they employ welfare recipienrs as 
when they employ other indibiuals. 

Who Is Covered by Fedj Nondiscrimination Laws? 

Public agencies and private lSiDesses that admjnj!!ter welfare, food stamp, and other 
programs and activities that fceive Federal money or other forms of Federal as!:istance 
are subject to several fimding statutes, including Title VI. Title IX (in education 
programs), Section 504 andIAge Discrimination Act. I 

1 For ease of reading, all refer! in this section to "funding statutes" should be 
UDderstood to include Title VI. Sectibn 504, the Age Discrimination Act and, when com:eming 
education programs, Title IX. In adtlition, all references to "employment discrimination 

-" - be_; '"1"" "'" vn .... ADBA. "'" ADA. "'" "" EPA. 

Ii!l 002 



01/21/98 WED 17:UU FAX 202 619 3437 
1~/04/9? 11:33 ~70595 

UC!V Jj~ 
CIVIL RIGHTS DIV 

AU public agencies of 8IIY s ,businesses with 15 or more employees, aDd 

_Ioym"",..- -:tort" """ VB "" "'" ADA """"'" M ~ >bey """,, Federal financial assistance.' 
, 

All public agencies, bus' I es with 20 or more employees, and employment agl~ncies 
are subject to the ADEA. 

Most employers aDd public' encies are subject to the EPA. 

As discussed abOve, the fun' • statutes prohibit discrimiDation on the basis of race, 
color, national origin, age, aM disability in progrllJIl8 or activities that receive or 
benefit from Federal ~ assistance, and prohibit discrimination on the basis of sex 
in education and training PrQgratnS that receive Federal financial assistance. Th,: 
employment discrimiDationistatuti'J; prohibit discrimination on the basis of race, 
color, religion, national Origin, sex, age, and disability in privale and public sectOr 
employment. 

• 

• 

• 

• 

• 

• 

• 

STate agencies thaI rive Federal money tbrough a block grant to conduct 
welfare programs are' bject to the fn oding statutes. . 

County and town offiJes that assist in job training as part of a welfare program 
are subject to the funding stanltes. 

i 
Private businesses' by States to identify who is eligible to receive welfare 
benefits are subject to! the fjmding statutes. 

\ 
Private businesses tha help people who receive welfare to find jobs or training 
are subject to the fundmg stalDtes. 

County offices that di \1 ~bute food stamps r:eceive Federal money and are subject 
to the fundlng statutes'F 
Local offices that' ~lte federally funded child nutrition programs (for 
example, National Sctibol LUDCh ProgrllIIl aDd Women, Infants and Children) 
are subject to the fun statutes. 

l 
I . 

All businesses or pub, agencies that hire welfare recipients are subject 11, the 
employment discr' ., lion statutes if·they have the requisite number of 
employees. (Of caurs ,if they receive Federal assistaDce, they are also covered 
by the timding 8tatllte~, ) 

2 

19J U.l.l 
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• 

, 
I , 

State agencies that I er welfare recipients to bllSiJJesses or public agencies for 
employment are subj~ to the employment discrimination statutes, . 

• Private businesses l contract with States to provide job referral serviCt!s for 
welfare recipients ard subject to the employment discrimination stahlte9. 

! . I 
m. Wbat Conduct Is Prohibited Federally Funded Programs and Activities? 

Entities that receive Federal iLCiallll!Sistance may not discriminate against people on 
the basis of race, color, . ., nal origin, disability, or age in how they tu.D. their 
program or activity, or on , basis of sex in education programs. 

Programs may 1II)t exclude 0 1 
deny welfare benefits to persons based on their race, 

color, national origin, or ag I or on the basis of sex in education programs. 
I 

Exi!I!lples: 

1 

• 

• 

• 

Welfare workers ma~ not assume thai: a person is not eligible for benefitB 
because he is or ' to be an African-American, Hispanic, Asian, or a , 
member of another ra' ial or ethnic minority. 

I 
I 

County employees i not assume t:hlIt a woman is not a' United States citizen 
and is not eligible furi welfllre or food stamp beuefits because her last name is 
foreign. i 

I 
A TANF contraetor'sl employees may not deny benefits to persons who a:re not 
fluent in EngUsh ' e they assume persons who are or appear to be from 
other countries, and I not English proficient, are not eligible for such benefit!;, 

II 
Programs may 1II)t impose ~~renr standards or procedures to detennine who may 
receive benefits on the basis Of race, color, nations! origin, or age, or on the basis of 
~ in education programs. I 

Examples; 

• 

• 

Employees may not an AfrIcan-American male to submit additional or 
different documents what is asked of a white male to establish his lct~al 
status and eligibility f\ir welmre benefit!; in the absence of evidence to warrant 

further inquiry. Ii , 
If a local welfare offi accepts a panicular INS Form to establish a white 
woman's eligibility II welfare benefits, the welfare office cannot require a 

I 
I 3 

~v.t.. .. 
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• 

• 

• 

• 

• 

• 

Hispanic male appli t who submits the same furm to provide additional proof 
of his legal status eligibility for welfare benefits in the absence of evidence 
to warrant fUrther iD' iluiJry 

An employee of a +actor hired by a State must review all applications in a 
timely manner, and dwy not delay a review of applications from older 
Individuals (over agl' 40) until after she evaluates applications from younger 
persons, including , Iications from younger individuals that are submitted after 
a person over 40,y 's. 

. I 
I 

Employees should I question the authenticity of documents submitted by 
applicants who are 0 I appear to be Hispanic, in the absence of independent 
evidence to warrant I ch inquiry. All documents should be presumed to be 
authentic and legtite, if they appear genuine on their face. 

A welfare office ma~\not refuse to provide lISSistance to applicants who are or 
appear to be of AS~ descent, such as failing to provide forms necessary to 
receive benefits in 1: guages other than English, when a significant proponion 
or IlIllIIber of eligible, persons are Ibnite4 English proficient. 

A food stamp Office: y not refuse to provide adequate bilingual interpreter 
services or other e1fJtive means of communicating with its clients if it serves 
a substantial number ~f persons with limited or no English speaking abilities. 

I 

The Act imposes a sJ ear time limit on receipt of T ANF benefits. However, a 
State may allow ,. exemptions from the time limit for up to 20% of it 
caseload. States and ~ . s may not use a neutral criterion that has a 
disproportionate . t on minorities to determine who will be granted this 
exemption, unless it ~~ be shown that this is necessary, and no less 
discrlmiDatory al : . ve is aVlliIable. 

I 
If States choose to' , se drug testing on recipients, they must do so without 
regard to race, color.ior national origin. For example, !fa sample of the 
recipient population' tested, the race and ethnicity of members in this &aiIOple 
may not be di I. nate to the race and etbnicity of recipients overall. 
Further, States must I that the consequences of positive tests are not 
imposed difftaently b' on the race or ethnicity of the recipient. 

I 

tm UIJ 
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IV. 

Programs may not provide " rent benefits to persons on the basis oftheiJ: race, color, 
national origin, or age, or 0' the basis of sex in education programs. 

, 
I 

Examples: 

• Employees mUlit pro i ide complete information to all persons that ask qU~'StiOIlS 
about the type of 'fit!!, including job trainiug assistance, placement, and 
other services, and ~t filiI or refuse to provide the same, complete Information 
on opportunities to pi!rsons who are or appear to be Asian. ' 

• A county employee y not deny job training benefits to, persons becaUS4: they 
are or appear to be ·c. 

I 

• A contractor' B ~lo ee may not enron a male recipient in a computer ttatning 

• 

• 

• 

program and deny a recipient an opportunity for the same progratll, 
(where both rccipi I do not have a high school diploma), becawe the 
employee assumes th' woman is not smart enongh to learn the computer skills. , 

A welfare employee I y not assume, because a welfare recipiem is over 50 
years, that he is too eak for certain training classes for mannal labor, Ot too 
old to' be placed in ~ nter training classes. while welfare recipients who are 
30 years of age and ' ith the same background. are placed in these training 
classes. I 

A to that I·d · b .. ~...t'..-ai· . contrac r pro es JO trammg or """"" SeJ'Vlces may IlOt requm: a 
high school diploma participate in all training programs. or other De 

criteria or methods t , t have a disproportionate impact on minorities (that is, 
excludes disproportiobate llnmbers of minorities), unless such requiJ:ement!! or 
criteria are necessary I program operations Oob perfonnance) and no less 
discriminatory practi is available. 

, I 

A welfare office musJ provide written materials that descn'be all of the b~mefitB 
and services offemd t l applicant!! and recipients in languages other than English , 
when a significant n er or proportion of the population to be served bas 
limited English profi : ency. 

. i 
What Type of Conduct Is :' w"bited in Employment Settings? 

, 

Employment discriminatiOn ws protect workers and prospective workers from 
discrimjnation based on race~ color, national origin, religion, sex, age, or disability. 
These laws apply to both" ~. llai employers IIIld employment agencies, including 

I 
i 
I 5 

I , , 
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welfare agencies and contr I ors that provide job placement services for welfare , 
recipients. The laws prohib discrimination in all aspects of the employment process: 
hiring and discharge, comp, ation, assignments, and all other tenns, conditions, and 
privileges of employment. 1f1:csc laws also protect all workers who arc in lID 

employment relationship - there the cmplO¥er has the right to control the "me<LIlB and 
manner" of the individual's lark, whether or not the employer pays the individual's' 
salary. i 
Ermuples : 

I 

• 

• 

• 

• 

• 

I 

Individuals who re I welfare participants to an employer may not make 
assignments on the b: is of race, color, ua.tiooal origin, religion, sex, age, or 
disability. Thus, fEle, a job placement service for welfare recip~ents 
may not assign Afri , -Americans to janitorial and sanitation positions and 
whites with Similar' unds to entry-level office positions. 

! 
Employers and those I cfcrring welfat:e participants to employers may not 
retaliate against pam'· ants bc:cause they opposed practices that they rea:lonably 
believed. were UDla ' under the employment discrimination stabltes or 'oecause 
they participated. in I ings under the employment discrilnjJJation stabltes. 

Employers and those lLferring welfare participants to employers may not 
discriminate on the bllsis that a person looks "foreign' or has an accent. 

Emplo,..."'" ~ ...... _ .. _loy=_ '" ""'" 
hiring or referral I ions on lID assumption that participants over the age of 50 
are too weak for labor. 

Employers must acco
l 

odate an employee's or welfare participant's religious 
practices unless doin I so would create an undue bardship. For example, people 
must normally be p , ·tted to wear religious garb unless doing so would create , . 
a safety hazard. Fa ennore, a welfare agency may not refuse to refer an 
individual for cmp10 I because ofms or her need for religious 

tmulO 
raJ 007 

accommodation. 'L . 
Employers and those I . welfaDe participants to employers may not impose 
job selection criteria ~at disproportionately exclude members of protected 

• 
groups, unless they I job related for the position in question and consistent 
with business ncccss,l ,and there are no less discriminatory alternatives. FO~ 
example, some physi I (fitness and/or strength) or paper and pencil testll may 
disproportionately I lude women or minorities. If so, such tests cannot be 

i 
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adellU8i(e1y predicts performance in the particular job and there are 
alternatives. 

• Employers lDay not , criminate on the basis of race, color, national origin, sex, 
age, religion, or disa, ility in the payment of wages. Also, employers mtLSt pay 
equal wages to w I and men who perform substantially equal work, unless 
the pay discrepanc;y' based on a seniority system, a merit system, a system that 
measures quantity" or IIlity of production, or on a factor other than sex.-

! 
• Employers may nqt ~ female welfare participants in office positions and 

male welfare partici in labor positions based on assumptions of the 
individual's skills or I trength. 

: I 
V, What Conduct on the BasiS 0 Disability Is Prohibited? 

Covered entities may not di I iminate against any qualified individual with a disability 
in any program or activitY t receives Federal financial assistance. In general, an 
individual with a disability' I "qualified' if that person mce~ the essential eligib;Uity 
requirementS for receipt ~f I ices or participation in the program or activity. 

Program providers IUld ~~ yers may not refuse to allow a person with a disability to 
participate or be employed e the person has a disability, and they must eliminate 
unnecessary eligibility • I ds or rules that deny III individual with a disability an 
equal opportunity to parti~p I te or be employed. 
Emuples: 

• 

• 

• 

The director of a . day care program for the children of welfare n:cipie.n~ 
who are attending ~loyment training programs may not refuse to accept 

children who use ~~h lcbairs into the program. 

A community colle offering job-training for wclfare recipients may not 
require studen~ w~th . abilities to provide extensive IIJrilical histories that arc 
not required from \:) studcu1s. 

r 
A welfare office u)ay 
assisting individuals 
office. 

I 
• 

I 

t refuse to permit guide dogs and other service anjmals 
. th disabilities to accompany those individuals into the 

~V..l..V 
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• A welfare office Ilia not exempt indWiduals with disabilities from work 
activities based on: as tions that such individuals ate not qualified to 
participate in : or work. . 

• , 
• Employers and tht?se eOOing welfare recipients to employers may not impose 

qualification standBrd that screen out any individual with a disability or n class 

I.gj Vol I 

IaI 009 

of individuals with abilities unless such standards are shown to be job related
and consistent with I mess necessity. Par example, a requirement that all job 

I 

applicants have a . 's license may ImintenJjonally screen out an individual 
with epilepsy or b~ people as a group. Even if the standard is job related and 
consistent with b~in I S necessity, the employer 'or refemng entity that irnposes 
the standard must : ider whether there is a reasonable accommodation that 
will enable a weltilre I articipant with a disability to meet the standard. 

I , 
Program providers and e$pl yers are :required to make reasonable modifications in 
policies, practices, and prp I ures that deny equal access to individuals with 
disabilities, unless a f!lndm alteration in the program would result. 
Examples: f 

• 

• 

• 

I 
I 

A job-training coul-se or welfare recipienlli lIl1lSt extend te/lting time when a 
person with a I ' disability needs extra time to complete the test because of , 
his or her disabilitY, 

i 
A welfare prograM a cDIIlPlicated application will need to simplify its 
application form. ot p ovide someone to help fill out the form. when a person 
with a mental disah'.1 is unable to complete the form, 

I 
I 

Employers must p~ 
disabilities unless do 
accommodations uk 

~ 

de reasonable accommodation to qualified individulls with 
so would result in undue hardship. Reasonable 

include modifying leave or other workplace policies. 

Program providers must ,*'~re that programs and services are provided in an 
integrated setting, unless ~ I te or different I;Ile8l!III'IlS ate necessary to ensure equal 
opportunity for individualS disabilities. Programs that provide special benefits to 
people with disabilities ate 'tted, but people with disabilities can not be compelled 
to participate in those pro L I 

Eqg!ntples: I 

• 
, 

A county social se~i, center that provides a hot lunch program for senior 
citizens may not nl e people with HIV to be served in a separate room from 
the other particiJr.$s . 

8 
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• 
~ 

~ 
A county vocatiorial program may offer special training opportUJ:liti.es 
for people with viSi 1 impairments, but it may not require people with Vision 
impainnentB to Patti pate in the special program or refuse to permit them to 
participate in co: open to other program participants. 

~ 
Programs and employers 
employees who have h I. 

auxiliary aids and serviceS ( 
or text telephones (ITY'~» 

ensure effective communication with individuals and 
specch, or vision impairments. Programs must provide 

I 

are not required to provic1l: 

h as Braille material, sign language interpreters, readers, 
hen necessary to eDSure cfrective communication but they 

. . ary aids that will IeSUlt in a fundamental alteration of 
will result in uudne financial and administrative burdens. the program or service o~' 

Examples: 

t 
• 

• 

• 

A municipal job p!aqrmentprogram that makI:s information about job openings 
available by teleplio nrust ensure that the information is available to users of 
ITY's. ! 

~ 
A city welfare office provides printed information about eligibility 
requirements to ~li)'Fattts must ensure that the same information is provided on 
audiotape or in B' for people who have vision impairmentS. 

Job training progr for welfare recipients must provide sign language 
interpreters for deaf ents when it is necessary to ensure effective 

. . fi 1 ~ ... ~ commllDlcation or se s,uw:; ...... 

Program providers may 1 lude individuals with disabilities fron! programs and . 
activities because bni1diog,; 1 e inaccessible, but the providers are not required ro take 
any action that would n:sillt a fundamental alteration in the nature of the program or 
activity, or in undue ,. and administrative burdens. Providers need not remove 
physical barriers, such • . ,in all existing buildings, as long as they make their 
programs accessible to in,' duals who are unable to use an inaccessible existiDg 
fi1ciIity. f 
Examples: ! 
• A welfare office that 

elevator may matI: . 
• 

by meeting with tIiat 
L 

located on the second floor of a building that bas no 
services accessible to a applicant who uses a wheelchair 
pplicant in an accessible ground floor office. 

~ A food stamp o~ 1):K:ated in an inaccessible space may make its services 
accessible to a ' with a mobility impairment by alternative methOlh:. For 

• 
• example, a food 8. office may mall an application to an applicant and , 

9 
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conduct a home V it: detemliDe eligibility. or inteIView the applicant's 
designated rep 've at the office. Food stamps may also be mailed to that 
peISOu'S residencJ 0 icked up by the representative. 

A job training pro that usually offers classes in an jnaccessible secoll.d-floor 
classroom may ImIke ts program accessible by relocating the class to an 
accessible classro6m another building. 

~ 
Programs must ensure !bat 
architectural and co P. 

wly constructed buildings and facilities are free of 

disabilitics. Recipients ate • 
barriers, but when alteratio 
accessible. 

. on barriers that restrict access or use by individuals with 
t required to retrofit existing bnildings to eliminate 
are undertaken, the altered elemeuts must be made: 

VI. How Are The Nondiscrll!oir!~'tion Laws Enforced? 

, 
Federal agencies may inv, iIlleged noncompliance by a recipient of Federal 
assistance upon receipt 0 a mplaint or conduc.t a compliance review of a recipient. If 
an agency believes a reci i is Dot in compliance with nondiscrimination laws. it will 
initially seek to negotiate liance by !he recipient. If negotiations fail and 
noncompliance remains. the geney may seek judicial enforcement or seek to terminate 
Federal funding. Individ may bring lawsuits to enforce their rights under Ti.tle VI, 
Title IX, Section 504, or I Age!Discrimination Act and. in certain circumstanc:es, 
may receive compensatory 'es if they prevail. 

Individuals who work alst y lve rigbts IIIlder the Federal employment 
discrimination laws that ~ tIl.em from unlawful discrimination in hiring. work 
assigmneD1S. promotions) '., arid. may file a complaint with the appropriate Federal 
agency, Individuals, attJ lying with administrative complaint procedures, may 
also bring lawsuits to enfb their rights (including tbe potential for compensatory 
damages) under Title VIII ADEA, and tile ADA. IndividualS may file priVllte suits 
to enforce their rights under e EPA without first filing an administrative complaint. 

Federal contractors and utr.Ictors are required to comply with Executive order 
11246, as amended; Sec:tibn 03 of the Rehabilitation Act of 1973, as amended; and the 
affirmative action provisi~ of the Vietnam Era Veterans' Readjustment Assistmce 
Act. as amended. These Ia ban discrimination and also require Federal coDttactors, 
subcontractors, and contr TS worldng on federall}' assisted construction contracts to 
take affirmative action to ~t all individuals have an equal opportunity for 
employment, without reg 0 r~, color, religion, sex, national origin, disability, or 
status as a Vietnam era 01 s iaJl disabled veterall. These laws are administercoi by the 

I 
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Office of Federal Couttact mpliance Programs (OFCCP). OFCCP also acts ,as an 
agent for the Equal Emplol~m OppcntUDitiy Commission in the enforcement of the 
ADA. 

vn. Who May File A Comp~' It of DIscrimination? 

Any individual who belie'>' that he or she ill a victim of discrimination on the basis of 
race, color. national origin. . bility, age, 01 sex in a program or activity that receives 
Federal assistance may file complaint with the Federal agency that provides assistance 
to the prognun in issue, or ith the U.S. Departmen1 of Justice, which will refer the 
complaint to the appropriat gency. An individual who believes that he or she: is a 
victim of employment dis ·nation in violation of Title VII, the ADEA, or the ADA 
may file a complaint with Equal Employment OpportUDity Commission. 
Complaints On behalf of of individuals are also permitted. Complaints generally 
must be filed within 180 da of the alleged discriminatory event. Individuals who ask 
welfare providers how to fil a complaint should be referred to the appropriate Federal 
agency. 

Individuals who work for F era! contractors or subcontractors, including individuals 
who obtain employment as esult of welfare implementation. and who believe they 
have been discriminated a • may file complaints directly with any of OFCCP's 
regional or district offices ougbout the country, or with the OFCCP office in 
Washington, D.C. Comp' must be filed wi1hin 180 days from the date of the 
alleged discrimination, or w . 300 days in the case of complaints filed under Section 
503 of the Rehabilitation A 

11 

Iai012 



NLWJC - Kagan 
DPC - Box 059 - Folder-009 

Welfare - College Students 



LLI' I' 
U .. N'+·",L· .. : ' 

IJ"'!-£~. Bruce N. Reed 
too 05/08/98 04:05: 16 PM 
~ 

Record Type: Record 

To: Diana Fortuna/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Laura EmmettIWHO/EOP 
Subject: Re: Your review needed ASAP: Wellstone amendment to let college count as work under welfare law 

~ 

Do we have to send a SAP on this amendment? Can't we just remain neutral or not vocal? 

If we put this in the weekly, he's not going to go along with a SAP against it. 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP, Laura Emmett/WHO/EOP 
Subject: Your review needed ASAP: Wellstone amendment to let college count as work under welfare law 

Wellstone will offer an amendment to the higher ed bill next week to let colle e count as a work 
activi y or up 0 months. It also increases the amount of time that vocational education can 
count as work from 12 months to 24 months. I was writing up a paragraph opposing Wellstone 
when I realized perhaps you would want to put this in the weekly, given the President's ongoing 
interest/concern about stories that college students on welfare are having to drop out of school. 

Below is (1) a draft item for the weekly, in case you want to use it; (2) a draft paragraph opposing 
Wellstone to put into our SAP; and (3) a description of the amendment. 

Possible Weekly Addendum 
Wellstone Pushes to Permit College Attendance to Count as Work Under Welfare Law -- Next week, 
Senator Wellstone plans to offer an amendment to the Higher Education reauthorization bill that 
would (1) permit college attendance to count toward the welfare law's participation rates for up to J 
two years; (2) increase the amount of time that vocational education can count as work from one 
year to two years; and (3) increase the overall cap on these activities by not making teen parents 
subject to the cap. 

We plan to oppose these changes because they would weaken the welfare law's work 
requirements. To date, we have opposed all proposals to weaken these requirements. We believe 
that the considerable flexibility that the welfare law gives states is adequate to allow them to 
consider the individual circumstances of TANF recipients. Even when the work requirements are 
fully phased in, onl 50% of the caseload must be workin . 'Since states ma coun d 
re uctions toward the work requirements, the dramatic dro s of the ast few 
goal far easier to meet. tates ca el colle e stud 0 bine w 
have urge colleges to use the work-study program as one means to that end. 

Draft SAP language: 
The Administration opposes the Wellstone amendment to weaken the welfare law's work 
requirements by allowing more education and training activities to count toward the work 
participation rates than under current law. These work requirements were the product of bipartisan 
agreement, and it is not appropriate to weaken them. The welfare law gives states considerable 
flexibility to consider the individual circumstances of TANF recipients. 

Description of Wellstone Amendment: 
Wellstone amendment: 

• Increases amount of time that voc ed can count as a work activity from 12 months to 24 
months. 

• Make post-secondary education a permissible work activity just as voc ed is (for up to 24 
months); currently, it never counts as work. 

• Permanently pulls teen parents out of the cap. This would increase the effective size of the cap 



t 

by 4% beginning in the year 2000, when it would grow from 8% of the case load to 14%. 

Last summer's change to voc ed cap (this is just as a reminderl 
• Raised cap on voc ed from 20% to 30% (we opposed this, although not vocally) 
• Clarified that the base to which cap applies is those working, not the entire caseload; 

advocates wanted it be the entire caseload (we supported) 
• Pulled teen parents (about 4% of caseload) out of the cap for the first two years of TANF (not 

an irrational change, since teen parents were eating up most of the cap in the first two years, 
when the cap was smallest) 
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Record Type: Record 

To: Diana Fortuna/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: Re: Your review needed ASAP: Wellstone amendment to let college count as work under welfare law 

[ill] 

Don't get me wrong -- I don't think it makes any sense to support that amdt 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Suzanne Oale/WHO/EOP 
Subject: Meeting with county officials re: welfare reform 

March 3rd has been proposed as the date for county officials to come here to discuss welfare 
reform. Does that work for you? 
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Record Type: Record 

To: Diana Fortuna/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Andrea Kane/OPD/EOP, Laura EmmettIWHO/EOP 
Subject: Re: Outline of HHS report on the contingency fund llirI 

That sounds OK. I am strongly opposed to any hypothetical numbers on recessions and a 
contingency fund. I just don't believe that even in a bad downturn, the case load is going to return 
to anywhere near fY94 levels, let alone exceed them by enou h to blow r ·lIion 
cus Ion. peop e want to worry ahollt the contingency f"nd let them worry about how to keep 
Congress from spending it pn something else in the meantime. 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP, Andrea Kane/OPO/EOP, Laura Emmett/WHO/EOP 
Subject: Outline of HHS report on the contingency fund 

HHS's report on the contingency fund is almost ready for prime time. It's required by Congress and 
was due April 1. We've worked with HAS In an effort to strike a good balance between an 
informative report that doesn't excessively dodge the questions and risks in this area, and yet is not 
unduly alarming about those risks. It should be issued in the next week or two. Below are 
highlights in case you are interested. If you see any problems, let me know in the next day or two. 

• Under current national economic projections, the contingency fund is adeQuate. But any 
evaluation at this time is preliminary, since the economy is strong and TANF is just being 
implemented. So we have to keep watching. 

• The report does not make any recommendations, but simply lists options for Congress to 
consider that we aren't endorsing at this time. 

• Eight states actually qualified for contingency funds in FY97 (Alaska, Calif, DC, Hawaii, New 
Mexico, New York, North Carolina, and Washington). All of these states except New Mexico 
qualified based on the trigger that food stamp caseload had increased. New Mexico qualified 
based on the other trigger, that unemployment increased. However, only 2 of the 8 states 
actually requested contingency funds: North Carolina is getting $15 million, while New Mexico 
is getting $21 million. HHS assumes that the other states held back because they couldn't 
meet the 100% MOE test that contingency fund access reQilires. 

• We project that $210 million of the $2 billion contingency fund will be spent under current 
economic conditions, while CBO projects $435 million. However, these estimates are national 
in" scope, and do not consider the possibility of a regional downt"rn that is not reflected in 
nation-wide figures. The report notes that a~ t~: :::~~! :~~t :tat85 have a cushion of 
unobligated TANF funds because of the economy ;wdcaseload drops 

• The only unresolved issue in the re ort is how to or a reces i ould do to the 
contingency undo Levin specifically asked HHS to run a scenario on this. HHS estimates that 
a recession like the one In the early 90's would tri er a demand for contin enc funds of ~6.7 
bi n, ar exceeding the $2 billion. HHS's estimate doesn't make sense to us at this point, so 
we are stili looking at it. We are concerned about just dropping that number into the report, so 
i(;t doesn't change I'll let you know. 

• One frustration is that HI:lS has nothing to say about whether the 2 triggers for the contingency 
fund (food stamp caseload and unemployment) are good, bad, or indifferent. To me, the fact 
that 8 states have qualified for funds during these stellar economic conditions must mean that 
the triggers are too easy. but HHS was terrible at analvzing this. and the report only says that 
it's too early to judge this Question. 

• The report examines state complaints that the contingency IllOd MOE is ton high and that it 
isn't fair to exclude separate state programs from the contingency fund MOE (As you recall, a 
state must spend 100% of histOrical spending to access the contingency fund while TANF 
requires only 75/80%. Also se arate state ro ra ward the TANF MOE, but not 
towar contingency MOE. We like this feature very milch becallse it discourages separate state 
programs.) The report tiptoes through the 0 tion of lettin states co 
programs towar contingency fund MOE. but then points out all the pitfalls associated with 
doing so -- higber costs no apparent benefit. encouraging separate state programs 



• Finally, the report recounts how last year's adoption bill cut $40 million from the contingency 
fund, and how the first few states to access the fund could get screwed out of any money as a 
resu t. We are now ar uin about w t at we might want to look for a new source 
for t e $40 million because this isn't fair to those states. 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Diana FortunaIOPO/EOP, Andrea KaneIOPO/EOP 
Subject: CEA welfare ideas-- see note below 

I will relay to CEA our long standing position not to re-open the definition of work, and I'll find out 
what they mean by #2, but the first issue -- issues related to recessions -- does raise a question: 

The adoption law requires HHS by March 1 st to "make recommendations to the Congress 
for improving the operations of the contingency fund for state welfare programs." Diana is 
checking into what they've done so far. 

I think we may be wise to make chan es while the econom is and are flus 
(we wou d need a Ie islative c an e, but CBO rob ch n es that would make it 
easier or states to draw down the funds, since I think they assume no one will meet the triggersl. 

Given CEA's interest in this issue, we will probably need to involve them in reviewing HHS' 
recommendations. What do you think? 

---------------------- Forwarded by Cynthia A. Rice/OPO/EOP on 02/03/98 07:53 PM ---------------------------

tJ=f~ .. ,! Sanders O. Koren man 
,. 02103/98 05:30:41 PM 
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Record Type: Record 

To: Cynthia A. Rice/OPOIEOP, Diana FortunaIOPO/EOP 

cc: Rebecca M. Blank/CEA/EOP 
Subject: brainstorming etc. 

Cynthia and Diana, 

I spoke with Rebecca Blank before today's meeting. There are three general areas of interest for 
possible intiatives that I did not get a chance to bring up at today's meeting. 

1. Issues related to recessions 
2. Issues related to links between TANF and other programs for the TANF population 
3. Allowable work-related activities 

We are interested in finding out whether DPC finds these to be important areas for discussion or 
policy development. At this point, the first two would mainly involve thinking and discussion. The 
third is narrower. Here the question is whether we would like to revisit the restrictions on states' 
ability to count education as a work-related activity in order to promote self-sufficiency. I think we 
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ALLOCATION OF ADMINISTRATIVE COSTS IN STATE PROGRAMS 

The President's budget proposes a new method of allocating administrative costs 
that shifts some costs from the capped TANF grants to Medicaid and Food Stamps 
without increasing Federal spending. Under current practice, common 
administrative costs are to be paid for by TANF or absorbed by the States and not 
charged to Medicaid or Food Stamps. To ensure that Federal Medicaid and Food 
Stamps spending does not rise above projected spending without this cost shift, 
the budget would adjust the matching rate for administrative costs from 50 to 47 
percent. 

• No overall reduction in Federal administrative spending. This proposal does 
not "cut" Federal administrative support for States. The proposal simply 
changes the way that such costs are matched, moving some. of the common 
administrative costs that would have been borne by the States or TANF to' 
the open-ended Medicaid and Food Stamps programs while lowering the 
Medicaid and Food Stamps matching rate. Thus, States will receive the 
same amount of Federal matching funds they would have received under 
previous cost allocation policies. States will still receive their entire TANF 
block grant, with cost allocation freeing up limited TANF resources and State 
funds for other uses. 

• No effect on children's health outreach funding. The President's budget also 
proposes to allow States to draw down extra Federal matching from a 
special fund so that the matching rate for children's health outreach will be 
90 percent up to a limit. In fact, the President's budget gives States 
additional resources and flexibility for outreach. 

BACKGROUND 

• Before welfare reform, States charged most common administrative costs of 
AFDC, Medicaid and Food Stamps to their AFDC budget. Because the 
matching rate for all of these open-ended programs was the same, States 
would receive the same Federal matching funds regardless of which program 
paid for these common costs. 

• However, welfare reform has changed this equilibrium. T ANF consolidated 
cash assistance, related programs, and administrative expenditures into a 
fixed block grant. Under current policy, all common administrative costs 
have to be absorbed within the block grant (within certain limits on 
administrative expenses) or paid by the States. Many States have sought to 
allocate some of the common administrative costs to Medicaid and Food 
Stamps. 

Page 1JI 
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Both OMB and eBO baselines include Federal cost increases from States' 
shifting administrative costs from the capped TANF block grant to the 
open-ended Food Stamp and Medicaid programs. Conservative estimates 
suggest that this will increase Federal costs by at least $3 billion over the 
next five years in the baseline. 

The budget proposes to recognize the new structure and to change allocation 
practices, and adjusts the administrative matching rate in Food Stamps and 
Medicaid from 50 percent to 47 percent to account for this cost shift from 
TANF. The total savings from the matching rate change equals the total cost 
increases resulting from the new cost allocation practices. In the aggregate, 
this means that States will receive the same amount of funding they would 
have received under the previous cost allocation policy. 

Page 2] 
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ALLOCATION OF ADMINISTRATIVE COSTS BETWEEN WELFARE PROGRAMS 

Question: Why do you want to cut State administrative costs to run Food Stamps 
and Medicaid? Doesn't that place more burden on States? 

Answer: The Administration does not propose to cut needed State administrative 
funding for Food Stamps and Medicaid. The budget only proposes to ensure 
that States do not get reimbursed twice for certain administrative costs: once 
from the amounts they receive in their TANF block grant, a second time by 
claiming reimbursement through matching funds in Medicaid and Food Stamps. 

The Budget adjusts the match rate on administrative costs in Food 
Stamps and Medicaid from 50 percent to 47 percent to account for the 
cost shift from TANF. The total savings from the match rate change 
equals the total cost increases resulting from new State "cost allocation" 
practices. In the aggregate, this means that States will receive an 
equivalent amount of funding to what they would have received prior to 
welfare reform. We are therefore not placing more burden on States. 

Additional: Some States may view the Budget policy as unfair because it applies 
the same match rate reduction to all States regardless of individual State 
differences in pre-welfare reform cost allocation policies. However, HHS and 
USDA do not currently have specific State-by-State cost data on cost allocation 
policies. Negotiating the administrative costs on a State-by-State basis would 
result in a long and protracted process that could not support scoring the savings 
from this policy for the Budget. States may also view the growing dollar cuts in 
Food Stamps and Medicaid as unfair because they say they can shift only a 
fixed amount from TANF. Once States shift costs to Food Stamps and Medicaid, 
however, the costs are projected to increase at the rate of growth in those 
programs. The match rate change removes the costs as they grow over time. 

Background: As an unintended consequence of welfare reform, States have an 
incentive to shift administrative costs from the capped TANF block grant to the 
open-ended Food Stamp and Medicaid programs as a way to generate more 
revenue for States. If States pursued this course, Federal costs would increase 
by $3 billion or more in FYs 99-03 with no commensurate benefit for poor people. 
Effective in FY99, States will be required to adopt the cost allocation approach 
which requires them to shift costs from TANF to Food Stamps and Medicaid. 
The match rate reduction will become effective in FY99. Up to and including 
FY98, HHS will not approve State plans to shift costs. 

Prepared by: Jeff Farkas (x5-7756) and Anne Tumlinson (x5-7789) 
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ALLOCATION OF ADMINISTRATIVE COSTS BETWEEN WELFARE PROGRAMS 
REP. STENHOLM CONCERNS 

Question: Why does your cost allocation proposal save less in Food Stamps than 
the Senate agriculture research bill? Does that mean your immigrant and crop 
insurance proposals are not fully offset in the Ag Committee? Why do you want 
to cut farm programs to pay for increases in Food Stamps? 

Answer: The Budget achieves less savings from Food Stamps ($0.9 billion) than 
the Senate agriculture research bill ($1.2 billion) because the Administration 
uses a different methodology to harmonize Food Stamps and Medicaid policy 
while the ag research bill addresses Food Stamps only. 

In total, the Administration's spending proposals -- which include Food 
Stamp benefit restorations for legal immigrants, crop insurance delivery 
expenses funded through mandatory spending, and other farm items -
are fully offset in the context of the Budget. Within the Agriculture 
Committee, the Administration's proposals are not fully offset -
spending increases in Food Stamps, crop insurance, and other 
programs outweigh the savings from cost allocation, commodity exports, 
and other proposals. 

In addition, total spending changes in Food Stamps (+$1.5 billion) 
outweigh total spending changes in farm programs (-$0.6 billion). 
Restoring Food Stamps to legal immigrants who were made ineligible for 
benefits by the 1996 welfare law remains a top priority for the 
Administration and fulfills the President's pledge to reverse the most 
excessive cuts included by Congress in welfare reform. 

Additional: In line with Rep. Stenholm's concerns about cost allocation, the Budget 
does not change TANF grant levels, TANF State maintenance of effort 
requirements, or TANF transfer provisions. 

Background: The Budget addresses the cost shift from TANF to Food Stamps and 
Medicaid in a unified manner by changing the match rate on administrative 
expenses in both Food Stamps and Medicaid from 50% to 47%. Because 
Medicaid costs are much higher than Food Stamp costs, a larger share of the 
savings from the match rate adjustment come from Medicaid rather than Food 
Stamps. In comparison, the Senate agriculture research bill did not seek to 
address the cost shift to both Food Stamps and Medicaid; it sought to prevent 
cost increases only in Food Stamps, and sought to prevent all of the cost 
increases in the program. As a result, its savings in Food Stamps are higher. 

Prepared by: Jeff Farkas (x5-7756) and Adrienne Erbach (x5-3496) 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP, Diana FortunalOPD/EOP 
Subject: Welfare-to-Work Data Collection 

Apologies in advance --- what you're about to read is somewhat long and complicated, but we 
really want your feedback! 
Over the last several weeks, HHS and DOL, prompted largely by OMB and us, have begun to work 
more closely together on developing a coordinated approach to WtW evaluation and data collection. 
This has resulted in a much improved evaluation strategy, for which HHS is ready to issue an RFP. 
However, the agencies are at an impasse on one particular issue related to data collection (see 
below). HHS needs to issue the evaluation RFP by tomorrow in order to get the money out the 
door by the end of the fiscal year. OMB has used their control over the evaluation funds to force 
his coordination and is not inclined to let the RFP go until agreement is reached on data collection. 
We want to get your reaction to the data collection issue in hopes that we can weigh in to push 
this issue forward. Barbara Chow has a call set up with Olivia (and we think Ray Uhalde) tomorrow 
at 11. 

Background 
The BBA gives DOL responsibility for administering the WTW program, but gives HHS responsibility 
for evaluation and data collection on participants. The $3 billion provided through WTW are split 
75125 between formula and competitive grants. 

• Formula grants are disbursed to states, which in turn allocate 85 percent of funds by formula to 
PICs who administer the programs locally in consultation with the Governor. 

• Competitive grants are awarded directly to PICs, political subdivisions of states, and other 
private entities who must apply in conjunction with PICs and in consultation with the Governor. 

The current dispute concerns which department has the authority and responsibility for data 
collection on competitive grantees. The statute clearly gives DOL authority to collect financial data 
from both formula and competitive grantees. . 

What data is to be collected? 
There is general agreement that neither the WtW data collection requirements, nor their interaction 
with the TANF data collection, were carefully thought through in drafting the WtW part of BBA. 
The WtW law listed four types of individual participant level information to be collected for WtW 
participants (basically about WtW activities, costs, what kind of employment they got, and wage 
levels). However, this got embedded in the overall TANF data collection section (the infamous 
section 411 (a) that lists 17 types of information required from states on TANF participants, which 
has now mushroomed into the 160 + that we've heard so much about). 

There is also a general sense that we do not really need to know all the TANF information about 
the WtW grantees, particularly the competitive grantees. However, OMB and DOL are assuming 
we can't do anything about this without a legislative fix. HHS believes we might be able to, if we 
accept their interpretation of the legal argument below. We think it is definitely work considering a 
way to pare back the data collection for competitive grantees if there is a way to do that within 
current law and without causing an explosion on the Hill (OMB has pushed to resolve this internally 
before going to the Hill). While a legislative clean up on the data issues may be useful, it could also 
put us in an awkward position in terms of reopening the TANF data collection issues. 



What is the argument? 
Section 411 (a) opens by saying: 
"Each eligible State shall collect on a monthly basis, and report to the Secretary on a quarterly 
basis, the following disaggregated case record information on the families receiving assistance 
under the State program funded under this part:" then goes on to list 17 types of information. 
WtW added as #18, "With respect to families participating in a program operated with funds 
provided under section 403(a)(5) [WtW]" and goes on to list 4 types of information. 

HHS argues that competitive grants are not part of the "state programs funded under this part" and 
therefore, HHS cannot require the states to gather data from the competitive grantees. This 
interpretation also leads them to believe that 411 (a) does not even apply to the competitive 
grantees. DOL argues that the state program implies the entire WtW program--both formula and 
competitive. We have asked Rob Weiner to look at these two conflicting interpretations. OMB 
feels strongly that we should .treat competitive and formula grantees the same. 

Options 
1) The main option under consideration, and preferred by OMB, is to have formula and competitive 
grantees in each state submit WtW participant data (4 items) to a state ageny designated by the 
governor, who would then merge this data with TANF data to extract the other 17 items (160 
elements) on these participants (it's worth noting that this merge will not be simple or clean for a 
variety of reasons). This state agency (either'workforce or welfare) would then submit rolled up 
data to HHS. This relieves the WtW grantees from having to collect all the additional TANF data 
and relieves HHS from having to roll up data from hundreds of competitive grantees. However, it 
shifts the burden to the states who are already unhappy about TANF data collection and are not 
thrilled about the WtW structure either. HHS does not believe they have the legal authority to 
require states to play this data collection role (see above). HHS also has a more political concern 
about how states will react to being required to collect data from competitive grantees. 

While we're waiting to see how Rob Weiner rules on the legal issue, we also think the political 
concern is worth considering seriously. Is the cost/pain of imposing these data requirements on 
states and competitive grantees worth it--do we really need to know all the TANF information about 
the competitive grantees? 

2) A possible alternative would be to collect only a subset of the 17 TANF data items, along with 
the 4 WtW items, from competitive grantees. Potentially this could be done by accepting HHS' 
interpretation that 411 (a) does not apply to the competitive grantees, but DOL still has authority to 
ask them for any reasonable information as a condition of getting a grant. HHS would say they 
still don't have authority to compel states to collect and merge the WtW data from competitive 
grantees. However, we could give states the option to do this. If they refused, then the 
competitive grantees would submit directly to either HHS or DOL HHS will also say they don't 
have the resources to collect information directly from the competitive grantees. 

One possible sweetner is to offer technical assistance to the competitive grantees to help them 
gather and submit the data--either to states or the feds. Perhaps DOL or HHS could hire a 
contractor to do this, using WtW evaluation funds or some of the competitive grant money. 

It would be helpful to have your general reaction to the following: 
1. How important is it to treat competitive and formula grantees alike? 
2. How important is it to collect all TANF data elements on WtW grantees? (barring a legislative fix, 
there is less flexibility to pare these back for formula grantees than for competitive grantees) 
3. What do you think about a future legislative fix that tries to rationalize the data collection for 
WtW grantees (both competitive and formula)? 
4. How much do we want to ask the states to do in terms of merging and submitting data for 



, ,. 

competitive grantees? (OMB, HHS, and DOL agree that under Option 1 above we would/could ask 
them to do this for formula grantees) 
5. Would it be OK to check with Hill on intent and whether they have any strong feelings about 
various approaches? 
6. Finally, would you support asking OMB to let HHS to release the evaluation RFP tomorrow even 
while some of the data collection issues are being resolved? 



Record Type: Record 

To: Cynthia A. Rice/OPD/EOP, Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Diana FortunalOPD/EOP 
Subject: Update on WtW Data Collection 

Howard Rolston called to report on how the call with Olivia and Barbara Chow went. It sounds like 
it really would be useful for us to weigh in. In fact, Bruce or Elena may be getting a call from Olivia 
or possibly Kevin Thurm, HHS is extremely concerned about further delaying therelease of the RFP 
while the data collection issue gets resolved. There is no substantive reason to delay the RFP 
further--it simply provides leverage to resolve the data issue. 

On the data collection itself, Howard says OMB (particularly Barry) continues to be adamant about 
treating formula and competitive grantees as a single program with identical data collection. 
Everyone agrees that we are stuck imposing the 17 TANF data collection on the formula grantees, 
even though this is not necessarily desirable or necessary. Howard thinks states will be surprised 
and upset (thinking they only had to report on the 4 WtW items), but we can clearly make the case 
that we have no choice given the statute as it is. The question is, do we then also impose this 
burden on competitive grantees if we don't absolutely have to? HHS says no, OMB (and 
presumably DOL) say yes. Cynthia and I both think that if there's a way to justify treating them 
differently, it's worth pursuing. 

One argument I hadn't thought of til this morning, and apparently HHS hadn't thought of either 
relates to penalties. HHS could penalize a state who fails to comply with the WtW reporting 
(because it's under the TANF data reporting section and therefore the TANF penalty would apply). 
It seems unfair to hold the state accountable for reporting on competitive grantees when it has no 
legal arrangement with them. By contrast, formula grantees (PICs) currently report data to the 
state for JTPA so this would not be breaking new ground. 



Record Type: Record 

To: Andrea Kane/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: Welfare-to-Work Data Collection lli1l 

I think we have a little disconnect here. DOL and OMB aren't at impasse with HHS. We are quite 
close to resolution of the current problem, though more detailed staff work will be needed over the 
next couple of weeks based on the agreement we hope to reach shortly. Barbara and Olivia have 
been talking in hopes of reaching closure today, but Olivia has asked for a little more time, so to 
accomodate Olivia, they agreed to talk again early Friday. We have every reason to believe this 
thing will be back on track then. 

Stand by for a report tomorrow. 

Message Copied To: 
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Record Type: Record 

To: Barbara Chow/OMB/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Welfare·to-Work Data Collection 

We wanted to briefly relay DPC views on three points related to the ongoing discussion on WtW 
evaluation and data collection since we are all trying to keep this moving forward. 

1. We think it would be helpful to have a discussion with key Hill staff to share information and 
get feedback on intent, implications, and some of the practical data collection issues. Prior to the 
meeting, DPC, OMB, HHS and DOL should agree on a one-pager to layout the key issues. 

2. We believe it is worth identifying alternatives to imposing the full set of TANF data elements on 
competitive grantees. Exactly how this gets done depends in part on resolution of the legal 
interpretation issues (we have asked Counsel's office to take a look at these) and in part on the 
sense we get from the Hill. Timing is more urgent on formula grantees as grants have already been 
made to 12 states; the first round of competitive grants won't be announced until May. 
Instructions to the competitive grantees could be released after those for the formula grantees. 

3. We are aware of the need to get the evaluation RFP out very soon and to move quickly to 
resolve the data collection issues. Much progress has been made on both, and there seems to be 
commitment to continued progress. At the same time, we need to make sure we have thought 
through the important alternatives and implications before we issue reporting instructions to the 
field. If resolving the data collection issues jeapordizes the RFP time frame, we would support 
releasing the RFP. 

Feel free to contact Cynthia or I if you have any questions. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana FortunaIOPD/EOP, Andrea Kane/OPD/EOP 

cc: 
Subject: HHS Technical Report on TANF Data Processing 

The welfare law required HHS to produce a report on the status of state TANF data processing 
systems and what weuld be required to establish a system to track participants over time and 
across states. They've produced a rather dry report, which outlines 5 technical options (from 
"file match," the least sophisticated, to a centralized "one-stop database.") The report lays out 
some alternatives for Congress if it decides to pursue a national tracking system -- it could: 
1) choose one of these 5 technical options; 2) take an evolutionary approach (starting with file 
tracking and moving to a one stop database), or 3) establish a steering committee to choose among 
options. In earlier drafts of the report, HHS had endorsed the evolutionary approach, but we made 
them take out any recommendations. 

In addition, HHS worked with APWA and NGA te survey states. The survey shows that while 
many states are in the planning stages of adapting their computer systems to track TANF 
requirements, such as the 5 year time limit, only a handful of states now have fully operational 
systems. The report estimates that the necessary information systems changes could cost states 
up to $1 billion. 

I am planning to let this report go up to the Hill now when everyone is distracted by the holidays. 
It is, of course, late (the statute asked for a report within 6 months), but I would as always 
appreciate your words of wisdom. 
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~
... \.IQ.,) ..J...... county did not. . recently reSIgned as PreSIdent CIin-

But it also could bring much more flexibili- ton's top policy official on wel(are. 
ty: Inner cities with high unemployment could .' . In education, for example, Bane 

~ decide that it makes sense for them to spend said states have had to intervene in 
@, ... more money on creating public service jobs, • the· affairs of local school districts 
~ ~ for example, while rural areas could spend ,'because the individual jurisdictions 
~ ~. that money on transportation for those who have had such widely varying abili-
~ Q.,) need to travel long distances to work. ties and resources to educate chil-
.-..I ~ State legislatures are convening this month dren. 
~ to take up the issue of welfare for the first There is also concern among 

• ~e since the federal law was passed, arid it some analysts and lawmakers that 
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@ , IS unclear what the fate of these and oth~r • !=O\IIlties could begin competing with 
~ .prop~sa!~.~ll be. They range from the radi- I each other to pay the lowest month

e <8 cal-eliminating any state role in welfare in Iy 'I!enefit in order to discourage 
one case-to the more general notion that ; poor families from moving there, 
the state should share some of its new power. setting off a "race to the bottom." 
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In California, Gov,Pete Wilson (R) is rec- Already a form of this is occurring 
ommending that individual counties be issued in the Washington. ar~, where two 
"block grants" to establish programs to put states and th~ DIStrict share the 
welfare recipients to work, and to get them., same metro.poli~ ar:ea. On Satur
off the rolls in a year. -day, th~ District WIll re.d~ce the 

In Colorado, several prominent lawmakers ,.~ount It ~ys ~elfare reCIplell:ts for 
are united behind a plan to transfer federal ~ t1ie. ~ourth time m order to aVOid be
and state funds directly to the 63 counties. commg a magn~t .f~r the needy of 
which would then be free to decide how much ~Ulanl d and Vtlrt

guua• 'd t ' . ness a s a e proVi es s an-
:"; __ ~~e WELFARE, AS, CoLl .. . ____ d3rds. there could be a race to the 
__ . • WELFARE, From Al 'bottom between counties," said Jodie 
I' " , , ·J.:evin-Epstein, a senior analyst for 
~'IIl?ney welfare reCIpIents should re- ·'theCenter for Law and Social Poli
,f'i!ve each month, and on what pro- cy, ;I Washington group that special
~ gtams the -money ~hOuld .be spent. ,izes in' welfare issues. "One county 
I', •. O~e proposal In IndIana would could say only married couples could 

eliminate the state welfare depart- receive assistance, and push out the 
• n1el\t altogether and place control single-parent families to another 
i:fOr- welfare with local agencies. An- county." 
, . other WOuld, turn federal ~ds over Yet a count'rrvai1ing array of spe
~, tQ,the state s 1,008 township trust- . oausts see further devolution of wel
I eei, Il}any of whom serv~ part ~e, iare as me DeS, way to proviae the 
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most flexib\lity, and a natural out- -- Under Wilson's emerging welfare 
growth of the movement to strip proposaJ in California, the state 
power from the federal bureaucracy would decide how much money fami
and give it back to governments lies would get, who would be eligible 
closer to the people. to receive it, and how long they 

"What's good for New York City could get support. But counties 
may not be good for Buffalo, and would be required to design their 
what's good for Buffalo may not be own programs to help welfare recipi
good for New York City," said Mi- ents find work and to share the fi
chae1 McKeon, spokesman for New nancial penalties if they fail. 
York Gov. George E. Pataki (R), The challenge for counties would 
whose proposal would allow interest- be greater than in other.states, how
ed counties to opt for a Iwnp-swn ever, because Wilson's proposal· 
payment from the state and much would limit benefits to 12 months at 
more freedom to set their own wel- a time for new recipients. ThaL 
fare rules. would mean serious pressure on 10-

The debate over state vs, local cal jurisdictions to get people off 
control, say several state officials, is: welfare fast; a task ~fli3sproveri·-. --:an""a"tlire""y"b""uy""· -;:b-us~·:-'ticke~ ts to the ur-
a critical step in achieving the aim of difficult even in the most succeSsful b3n area." . . ...... , . . 
the new federal law-providing state welfare experiments. .. ButBeiTy disinissed:the Concern, 
maximum flexibility to the people Wilson also would make it the . saying the stafu would require coun
closest to the issue. Supporters say counties' responsibility to figure out ties to continue spending the same 
local control is the best way to ac- how to meet strict new federal stan- amount on the poor as they. had in 
conunodate the distinct challenges dards, including a requirement that 
of running a welfare program in ru- half of all welfare recipients be the past, and counties might be able 
ral areas, booming suburbs and large working by the year 2002. to establish waiting periods, ·onesi-
inner cities. Some have argued. that Wilson's dency requirements to ,prevent an 

"In general, it's a good idea," ilS proposal places too much of the bur-· influx of the·disadvai!taged.· .. 
long as states set certain standardS, den on local govenurients. In Arizona,. a fight is· bubbling up 
said New York University professor "Counties have full responsibility between Gov. J.Fife SJlll,ingtori m 
Lawrence Mead; who has studied for meeting all the federal require- . (R) and state sen: Tom Patterson 
welfare-to-work programs. He point- ments, .with no assurance we· Will (R-Phoenix), Who'chairs thecOinInit
ed to the success of county-run pro-' have the tools to succeed,". said tee overseeing welfare reforin .. Sy~ 
grams in Wisconsin, where a state Frank Mecca,. executive director of mingtonwants to expand ail exiSting 
agency sets standards, but counties the California County Welfare Direc- welfare reform program, .while Pat~ 
can establish their own work pro- tors Association·, whose .members terson is proposing that· the state 
grams. run county welfare offiCes in the eliminate welfare altogether. It 

The movement could lead to a na- state. "That is, the rub;" would be replaced with a system 
tionwide network of finely honed Colorado officials, whose plan is supplying jobs forever}rbody except 
programs targeted at the needs of one of the most far-reaching in tum- those Patterson calls ,"end-stage cas
recipients, Once-dependent mothers ing power over to counties, argue es; who would ·be· "adopted" by 
could be raised permanently from that local gove~ents should even 
poverty by, for example, innovative be able to detenrune how much and . churches and other nonprofit agen
transportation systems established what type of aid should go to the cies who would "do what it takes" to 
in isolated regions, or training pro- poor. get them on their feet. 
grams giving them the exact skills "Different people have different "That is the great thing about the 
needed to compete for lucrative jobs needs," said House Speaker Chuck state," said Patterson. "We can try : 
in emerging local industries search- Be~ (R~, who proposed the plan. ''I things that would be very difficult i 
ing for workers. don t believe everybody should get for the feds to do. We can have a lit-I 

That's the hope. one cash benefit ambunL" tie more risk; Even if we fail, it will 
Franklin County (Ohio) Commis- Gov. Roy Romer, a Democrat ~ a be instructive· to the rest of the I 

sioner Dorothy Teeter, who is nego- state where both houses of the .legIs- country." 
tiating with-state officials. over con- lature ~e co~trolled ?y Republicans, 
trol of welfare programs, said most warns that Berry s·-plan . could 
~ounty officials across, the country p,rompt some local go:v~rnments to 

.lwould welcome more discretion "as sunply ~nd poor families over the 
. long as they really had the freedom county line; . 
to design the programs that fit their "We "can t ~ave 63 different pro
counties." At the same time, she ~s, he S31d."We n~ to have ,a 
said, "some, especially in rural coun- minimum cash benefit. We can t 
ties, would rather not be bothered. have counties, adopting ,a p~ogram 
And they would not do any more where there IS no cash assistance 
than they have to do." 

FOR MOREINFORMATION.dJ~ 
To read the full tut of the welfare 
reform legislation. and to review 
debate on the bill in Congress. click 
on the abofIe symbd on the front 
page of The Post's sit$ on the World 
Wide Web at 
http://www.washingtonpost.com 
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ORAFr: June 30. 1997 

NONDISPLACEMENT PROVISIONS 

House-passed H.R. 2015 Senate-passed H.R. 2015 TANF 

\. . . 
Partial displacement: 
Prohibits displacement of 
cUlTCnt employed worker 
(including partial 
displacement). . 

JIlo/allon of collective ~ impairment of collective 
bargaining agreement or bargaining agreement or 
contract: Prohibits any contract: Prohibits any 
assignment tIuu violates an assignment that impoirs an 
existing contract for services existing contract for services 
or collective bargaining or collective bargaining 
agreement. agreement or would be 

inconsistent with such an 
agreement. 

j"'Promotional 
Opportunities: Prohibits 
any infringement of the 
promotional opportunities of 
currently employed worke"!. 

Layoffs: Prohibits the LayOffs: Prohibits the Layoffs: Prohibits the 
assignment of any assignment of any assignment of any 
participant in a position participant in a position participant in a position 
where any other individual where any other individuai where any other individual 
is on layoff from the same or is on layoff from the same or is on layoff from the same or 
similar job. similar job. similar job. 

Terminations: Prohibits Terminations: Prohibits Terminations: Prohibits 
assignment where the assignment where the assignment where the 
employer has terminated the employer has terminated the employer has terminated the 
employment of any regular enlployment of any regular employment of any regular 
employee with the intention . employee with the intention employee with the intention 
of filling the vacancy with a of filling the vacancy with a of filling the vacancy with a 
partIcIpant participant participant. 

No Preemption: ~ I-;: A- - ---~ Preemption: !'t. . .... ""1'''--- . 
Nondisplacemcnt provisi os 

G< .. w l 1(\r<f ~ f<~h 
ndisplacement provisions 

do not preempt any do"'ot preempt any 
provision of pr<'..{(h "N,I:-<.! . prylvision of 
State law that provide~ ."'-----. ------

~ law that provides 
greater protectIon agamst greater protection against 
displacement. displacement. 
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JOBS 

Partial displacement: 
Prohibits displacement of 

. cwrcntemployed worker or 
position (including partial 
displacement) • 

Impairment of collective 
bargaining agreement or 
coil tract: Prohibits any 
assignmenttluu impairs an 
existing contract for services 
or collective bargaining 
agreement. 

Promotional 
Opportunities: Prohibits 
any infringement of the 
promotional opportunities of 
currently employed workers. 

Unfilled Vacancies: 
Prohibits any assignment of 
a participant in CWEP . or 
Work Supplementation to 
an unfilled position vacancy. 

Layoffs: Prohibits the 
assignment of any 
participant in a position 
where any other individual 
is on layoff from the same or 
similar job. 

Terminations: Prohibits 
assignment where the 
employer has terminated the 
employment of any regular 
employee with the effect of 
filling the vacancy with a 
participant 
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Priority Welfare Reform Conference Issues 
7/9/97 

Administering AgenGy for $3 Billion Welfare to Work Program: We insist that the $3 billion 
welfare to work program be administered by the Department of Labor and operated through 
DOL's local Private Industry Councils (PICs), as done in the House bill. 

Minimum Wage Worker Protections and Required Hoyrs per Week of\¥ork for Workfare. 
insist on dropping all language in House bills which dilutes current law minimum wage 
enforcement, worker protections, and welfare reform work requirements. 

We 

Worker Displacement. We strongly urge the Conferees to adopt the Senate anti-worker 
displacement language and apply it to the entire Temporary Assistance for Needy Families welfare 
reform program. ' 

Privatization of Medicaid and Food Stamp Operations. We insist that the conferees drop the 
House provisions allowing states to privatize all Medicaid and Food Stamp operations. 

$3 Billjon Welfare to Work Program' Commynity Service as Allowable Use. We prefer the 
language passed by the House and Senate which allows funds from the $3 billion program to be 
used for 'Job creation through public or private subsidies"'but not language GOP may add in 
conference allowing "community service/work experience." 

$3 Billjon Welfare to Work Program' Distribution ofFynds. We strongly prefer the distribution 
offunds as reported out by the House Ways and Means committee: 50% offunds by formula, 
50% by competitive grants; no small state minimum for formula grants; 65% of competitive funds 
set-aside for 100 cities with the largest poverty populations. 

Exempting Victims of Domestic Violence from Work Rates and Time Limits. We have not taken 
a position on the provision enacted by the Senate which allows states to exempt victims of 
domestic violence from the welfare law's work requirements and time limits, but we are 
concerned about the effects of the provision. 



Comparison of Priority Welfare Reform Conference Issues 
7/9/97 Internal Draft 

Our Position House Ways and House Ed & Senate Finance 
Means Workforce 

Administering Dept. of Labor Dept. of Labor Dept. of Labor Dept. of Health and 
Federal Agency Human Services 

Administering Private Industry Private Industry Private Industry Local Welfare Ageney 
Local Agency Councils (PICs) Councils (PICs) Councils (PICs) (TANF) 

(formula funds) 

Minimum Wage, Option # I: Stike all No Enforcement No Enforcement No provision. 
Worker House provisions; Mechanism for . Mechanism for (Byrdable) 

Protections, and Option #2: Strike all Minimum Wage; Minimum Wage; 

Required Hours House provisions, No "employee status" No "employee status" 

per Week of Work 
don't apply EITC or and related and related 
FICA to workfare protections; protections; 

for Workfare participants; Allows less than 20 Allows less than 20 
Participants Other Options: hours of real work in hours of real work in 

Prepared if needed. certain states. certain states. . 
Worker Option # I :Senate Strong Anti- Strong Anti- Strong anti-
Displacement Language applied to Displacement Displacement Displacement 

all of T ANF program; Language' Applies to Language' Applies to Language' Applies 
Other Options: Being allofTANF. allofTANF. only to $3 Billion 
developed. (However, GOP House (However, GOP House Program. 

staff plan to weaken.) staff plan to weaken.) 

Welfare Strike House Provision [House Commerce and Agriculture Committee No Provision (Texas 

Privatization bills allow all Food Stainp and Medicaid Specific Provision 
operations, including eligibility determination, Struck due to Byrd 
to be privatized.] Rule) 

, Program may not replace a worker who has been fired or laid off; cause the hours, wages, or benefits of other workers to be 
reduced; violate collective bargaining agreements; or infringe upon promotional opportunities of other workers. Specific 
due process procedures and remedies apply. 



Our Position Rouse Ways and Rouse Ed & Senate Finance 
Means Workforce 

"Community Option # I: Do not Allows "Job Creation Allows "Job Creation Allows "Job Creation 
ServiceIWork allow community through Public or through Public or through Public or 
Experience" i.e. servicelwork Private Subsidies" but Private Subsidies" but Private Subsidies" 

Workfare as experience as GOP staff want to add GOP staff want to add 

Allowable Use for allowable use. "Community "Community 

$3 Billion 
Option #2: If ServiceIW ork ServiceIW ork 
community Experience." Experience. " 
service/work 
experience allowed, 
add limiting language 
ensuring goal is 
private sector job. 

. 

WeIfar~ to Work: 50% fonnula, 50% fonnula, 95% fonnula, 75% fonnula, 
Distribution of 50% competitive; 50% competitive; 5% competitive; 25% competitive; 

Funds Fonnula grants Fonnula grants F onnula grants Fonnula grants 
7 have no small state have no small state have no small state have small state 

minimum. minimum. minimum. minimum. 
Competitive grant set- Competitive grants Competitive grants Competitive grants 
aside for 100 cities have 65% set-aside for have no set-asides have 30% rural set I 
with largest poverty grants for spending in (competitive grants are aside. 
populations if cities that are among only 5% of total WTW 
significant percentage the 100 with the funds). 

. 
of all fundS are largest poverty 
competitive. populations, 25% set-

aside for ruraI areas. 

Domestic Violence No provision. No provision. States shall be allowed 
to exempt victims of 
domestic violence 
from work rates and 
time limits and not 

- count them in 20% 
time limit exemptions 
or work participation 
rate. 
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Possible Options 

Grievance --Indpendent State Agency 

I) usiunemPIOyment Compensation System (3 person independent board) 
Problem: they don't know labor law 

2) State EEOs 
Possible problems: 

Not always independent of governor 
Won't know health and safety law 

3) Let states choose between #1 and #2 

Remedies 

Nickles 

~--------------
I) For anti-displacement, use Senate provisions 

2) For gender and religion, use remedies provided by laws already covered in T ANF 
(Age Discrimination Act, Rehabiliation Act, Americans with Disabilities Act, and Title 

VI of Civil Rights Act) 

3) ?Working on health and safety ideas designed to correct hazard 

I) "States can sanction, but recipients must receive minimum wage" i.e. can sanction 
through fines only. 

2) State can sanction through fines but if penalty would result in less than the minimum 
wage, the person could choose to have a deduction or to write a check (this resolves some issue 
with state employees) 

3) Garnishment - State can sanction by reducing the amount ofa person's pay, as long as 
the person making the decision to sanction cannot be the employer or the employer's employer. 
They believe this preserves the principle of FLSA while allowing all government agencies except 
the welfare agency to hire workfare recipients and sanction them through their paycheck. 

4)(a) Allow states to do either #1 or #3 

4)(b) Option #2, but person making the decision to sanction cannot be the employer or the 
employer's employer 



July 9,1997 

MEMORANDUM 

To: 

From: 

Mr. Rangel 
Mr. Levin 

Deborah Colton 

Subject MAJOR HUMAN RESOURCE ISSUES IN CONFERENCE 

In the next day or so, conferees will be named for the spending side of 
budget reconciliation. This memorandum briefly outlines the major human 
resource issues that will be before you. 

Welfare-to-work grants 

1, Distribution of funds 

Competitive vs. fonnula grants.- Wrth limited resources, it is important to 
spend the available funds wisely. This has led many to conclude that a 
competitive application process will be especially valuable, since allocating the 
money purely by a formula does not account for the capacity of the recipient to 
carty out the program. The Administration supports a 50-50 split between 
competitive and formula grants as Ways and Means proposed. The House 
Education Committee proposed 5 percent competitive, 95 percent formula. 
House Republicans appear to be united at 10 percent competitive, 90 percent 
formula. The Senate adopted 25 percent competitive, 75 percent formula. 

Targeting to poorest areas.- The Administration also supports the Ways and 
Means proposal to reserve 65 percent of the competitive grants for cities with 
large poverty populations. House Republicans appear to support 65 percent for 
this purpose; however, the actual funds set aside would be small since, under 
their plan, only 10 percent of the total funds would be competitive. 

2. Federal administration 

The Senate bill gives HHS responsibility for administering the welfare-to-work 
funds. All versions of the House bill put DOL in charge, in consultation with HHS 
and HUD. The Administration supports the House bill. 

JUL 09 '97 11: 24 PAGE. 02 
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3. Local administration 

In the House bill, service derlVery areas, created under the Job Training 
Partnership Act (JTPA), may apply for either the competitive or the formula 
grants; political subdivisions may receive only the competitive funds. Service 
delivery areas are not authorized to receive any funds under the Senate bill; only 
political subdivisions may receive both types of funds. Competitive grants may 
go to other community organizations and non-profit agencies. The 
Administration supports the House bill, preferring to use the JTPA structure to 
deliver services. Note that the JTPA structure has been designed to serve the 
unemployed; the expertise of JTPA agencies in placing long-term welfare 
recipients in jobs is unknown. It no doubt varies considerably by State. 

4. Performance bonus 

There is support among "Blue Dog" Democrats and the Administration for 
performance based funding under the welfare-ta-work initiative. The Senate bill 
has one such approach; the Administration is working on a proposal to present 
to the conferees. Given the short duration of these funds, and the difficulty in 
precisely measuring performance, it will be a challenge to craft a meaningful 
performance bonus. 

5. Allowable activities 

The Presidenfs initial welfare-ta-work proposal was sold as an attempt to fill a 
large gap in the new welfare law - the lack of true job creation. Consistent with 
that approach, the House and Senate bills restrict the allowable activities to 
those that result in more jobs for long-term welfare recipients. The basic TANF 
block grant, which replaced AFDC and its work programs, should be used to 
meet the training, education and work experience needs of welfare families. 
House RepUblicans now want to add workfare and community service to the 
allowable welfare-ta-work activities. The Administration position is unclear. If J 
"workfare" type activities are added it would dilute considerably the resources 
available for true job creation. 

6. Eligible participants 

Both the House and Senate bills attempt to target funds on the hardest to 
employ welfare recipients. Staff should be instructed to craft language that 
extends eligibility to no more than 35 percent of the total TANF population. 

House Republicans also seem to want to set aside funds for ·profiling" at the 
beginning who is likely to receive cash assistance for a long time and target 
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services to this population. This is a concept that has ~ed, with some 
success, in the unemployment compensation program. Care must be taken, 
however; House Republicans have proposed to limit the "mandatory" activities of 
these families to job search and wOrking off your benefit States should have the 
discretion to target the full array of services/programs to these families. 

Worker protections 

1. Application of minimum wage and FLSA to employees and work 
experience/community service participants 

Minimum wage.- The House bill establishes a formula for determining the 
number of hours a TANF recipient can be required to work in exchange for cash 
assistance: TANF cash assistance plus food stamps divided by the minimum 
wage gives you the required hours. The House bill also lets States count other 
activities, including job search and education, toward the work requirement once 
the recipient has "worked off" all the hours that result from the minimum wage 
formula. The Senate has no such provision, leaving the entire issue to State 
discretion. The Administration is opposed to counting other activities toward the 
work requirement. 

Fair Labor Standards Act.- The House bill curtails the application of the FLSA 
for certain TANF recipients. As a result, work experience and community service 
participants are not protected from employment discrimination or sexual 
harrassment. In addition. the proposed grievance procedure does not give these 
participants the same recourse to address health and safety concems, nor are 
they entitled to the same appeal rights. 

2. Displacement 

The two House Committees adopted virtually identical anti-displacement 
language; the Senate bill is similar. All were modeled after the language 
negotiated by House Republicans with the Administration under the pending 
workforce bill. The House Republicans now want to scale back the displacement 
language for TANF recipients, especially by curtailing the grievance procedure 
and allowing workfare participants to infringe on other employees' opportunity for 
promotion. The Administration supports the Senate displacement language and J 
would like to add to it one part of the House language, ensuring that the Federal 
government does not pre-empt State non-dis lacement laws that rovide reater 
wo er protections t an edera law. 

3. Applicability 

JUL 09 '97 11: 25 
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Once the package of worker protections is agreed to, the remaining policy 
decision is whether to apply these protections only to the new welfare-to-work 
program or to the work activities of TANF as well. The Administration supports 
the application of one set of rules to both programs. 

SSJiMedicaid for legal immigrants 

1. Restoring SSI to those legal immigrants on SSUMedicaid as of August 22, 
1996 

Both bills grandfather all legal immigrants receiving SSI when the new welfare 
law passed and extend the exemption for refugees and asylees. 

2. Disabled legal immigrants 

The Senate bill restores SSllMedicaid eligibility to legal immigrants present 
before but disabled after August 22, 1996; the House bill does not. The 
President will not sign a bill that fails to protect disabled legal immigrants. 

NOTE: The combination of grandfathering and restoring eligibility for legal 
immigrants who become disabled in the future, costs $2.5 billion more than the 
budget agreement set aside for legal immigrants. Some have suggested a 
sunset on the provisions to stay within (or closer) to the funds available under the 
budget agreement 

3. Other issues 

The Senate bill restores Medicaid for future immigrant children; provides SSI and 
Medicaid to those legal immigrants who are too disabled to satisfy the 
naturalization requirements; and treats Amerasian and Cuban Haitian legal 
immigrants like refugees. If resources are available, the Administration supports 
these provisions. 

Miscellaneous 

1. SSI State supplements 

The House bill allows States to reduce the SSI benefits of 2.8 million elderly and 
disabled Americans; the Senate has no provision. The Administration wants the 
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House provision dropped. 

2. TANF transfers to title XX 

3. 

4. 

The House bill permits States to transfer TANF funds to the title XX social 
services block grant without also transferring funds to the child care block grant; 
the Senate has no provision. The Administration supports the Senate, arguing 
that the House provision dilutes State welfare-to-work resources and was not 
part of the budget agreement. 

Vocational education in TANF 

Both versions of the House bill ('Nays and Means and Education) narrow the 
base against which the cap on vocational education applies. Ways and Means 
also excluded teen parents - all of whom should be in school - from the cap. 
The Senate bill doesn't narrow the base (it retains current law) but does remove 
teen parents from the cap. The Administration notes that this was not part of the 
budget agreement and wants to retain current law (Le., drop all provisions). 

UI Pennington 

The House bill overtums the Pennington Court case which requires some States 
to use the most recent data to establish the base period for UI eligibility. It would 
give States full discretion to establish the base period. The Senate has no 
provision. The Administration has not taken a position. 

'. 
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Draft: July 8. 1997 

RECOMMENDED CHANGES IN WELFARE-TO-WORK PROVISIONS (H.R. 2015) 
(new language shown in bold italics and underlined) 

1. AIIQwabl e activities; communi ty service and work experience. 

Modify the new section 403(a) (5) (C) (i) {as proposed to be modified.by the House 
Staff Discussion Draft of June 24, 1997, a t page 17, lines 1 through 18] as 
follows: 

.. (i) ALLOWABLE ACTIVITIES. -- An entity to which funds are provided 
under this paragraph shall use the funds to move into the workforce 
recipients of assistance under the program funded under this part of the 
State in which the entity is located and the noncustodial parent of any 
minor who is such a recipient, by means of any of the following: 

II (I) The conduct and administration of community service or work 
experience programs, except: that: no recipient sha~l participate in 
any such prqgram for more than 90 days, and a service strategy shall 
be developed fQr each recipient: participating in a community service 
or work experience program tba t is designed to ensure tha t the 
program will enable the recipient to move promptly into other 
employment. 

"(II) Job creation through public or private sector employment 
wage subsidies . 

.. (III) On-the-job training. 
"(IV) Contracts with' public or private providers of readiness, 

placement, and post-emploYTnent services. 
"(V) Job vouchers for placement, readiness, and post-employment 

services. 
"(VI) Job retention or support services if such services are not 

otherwise available. 
Of the ,funds provided to any entity under this paragraph in any fisgal. 
year, not more than 15 percent: shal.l be expended for administrative 
purposes. 

2. Addi tional State plan provision. 

In H.R. 2015 as passed by the House (bill print HR 2015 EH): 

Page 590, on line 6, strike "and"; on line 11, strike the period and 
insert a semicolon and the word "and"; and between lines 11 and 12, 
insert the following new subclause: 

II fdd} set forth perfOrmance goal.s for moving recipients 
participa ting in acti vi t;ies .funded under this paragraph in 
unsubsidized employmen't lasting not l.ess than 9 months. 

3. Evaluation of welfare-to work programs. 

In H.R. 2015 as passed by the House (bill print HR 2015 EH): 

Page 607, on line 4, stri ke "and"; and between lines 4 and 5, insert 
the follOwing new subparagraph (and redesignate the succeeding 
subparagraph accordingly) : 

"(2) shall. evaluate the success of welfare-to-work grant 
activities under sections 403(a) (51 and 412(a) f3} in meeting 
performance goals for moving recipients into lasting unsubsidized 
empl.oyment,· and '-
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Priority Welfare Reform Conference Issues 
719/97 

Administering Agency for $3 Billion Welfare to Work Program: We insist that the $3 billion 
welfare to work program be administered by the Department of Labor and operated through 
DOL's local Private Industry Councils (PICs), as done in the House bill. 

Minimum Wage Worker Protections and Required Hours per Week of Work for Workfare. We 
insist on dropping all language in House bills which dilutes current law minimum wage 
enforcement, worker protections, and welfare reform work requirements. 

Worker Displacement. We strongly urge the conferees to adopt the Senate anti-worker 
displacement language and apply it to the entire Temporary Assistance for Needy Families welfare 
reform program. 

Privatization of Medicaid and Food Stamp Operations. We insist that the conferees drop the 
House provisions allowing states to privatize all Medicaid and Food Stamp operations. 

$3 Billion Welfare to Work Program' Community Service as Allowable Use. We prefer the 
language passed by the House and Senate which allows funds from the $3 billion program to be 
used for 'job creation through public or private subsidies" but not language GOP may add in 
conference allowing "community service/work experience." 

$3 Billion Welfare t6 Work Program' Distribution of Funds. We strongly prefer the distribution 
offunds as reported out by the House Ways and Means committee: 50% offunds by formula, 
50% by competitive grants; no small state minimum for formula grants; 65% of competitive funds 
set-aside for 100 cities with the largest poverty populations. 

Exempting Victims of Domestic violence from Work Rates and Time Limits. We have not taken 
a position on the provision enacted by the Senate which allows states to exempt victims of 
domestic violence from the welfare law's work requirements and time limits, but we are 
concerned about the effects of the provision. 



Comparison of Priority Welfare Reform Conference Issues 
7/9/97 Internal Draft 

Our Position House Ways and House Ed & Senate Finance 
Means Workforce 

Administering Dept. of Labor Dept. of Labor Dept of Labor Dept. of Health and 
Federal Agency Human Services 

Administering Private Industry Private Industry Private Industry Local Welfare Agency 
Local Agency Councils (PICs) Councils (PICs) Councils (PICs) (TANF) 
(formula funds) 

Minimum Wage, Option # I: Stike all No Enforcement No Enforcement No provision 
Worker House provisions; Mechanism for . Mechanism for (Byrdable) 

Protections, and Option #2: Strike all Minimum Wage; Minimum Wage; 

Required Hours House provisions, No "employee status" No "employee status" 

per Week of Work don't apply EITC or and related and related 
FICA to workfare protections; protections; 

for Workfare participants; Allows less than 20 Allows less than 20 
Participants Other Options: hours of real work in hours of real work in 

Prepared if needed. certain states. certain states. . 
Worker Option # I :Senate Strong Anti- Strong Anti- Strong anti-
Displacement Language applied to Displacement Displacement Displacement 

all ofTANF program; Language' Applies to Language' Applies to Language' Applies 
Other Options: Berng allofTANF. allofTANF. only to $3 Billion 
developed. (However, GOP House (However, GOP House Program. 

staff plan to weaken) staff plan to weaken) 

Welfare Strike House Provision [House Commerce and Agriculture Conunittee No Provision (Texas 
Privatization bills allow all Food Stamp and Medicaid Specific Provision 

operations, including eligibility determination, Struck due to Byrd 
to be privatized.] Rule) 

, Program may not replace a worker who has been fired or laid off; cause the hours, wages, or benefits of other workers to be 
reduced; violate collective bargaining agreements; or infringe upon promotional opportunities of other workers. Specific 
due process procedures and remedies apply. 



Our Position House Ways and House Ed & Senate Finance 
Means Workforce 

"Community Option # 1: Do not Allows "Job Creation Allows "Job Creation Allows "Job Creation 
Service/Work allow community through Public or through Public or through Public or 

Experience" i.e. service/work Private Subsidies" but Private Subsidies" but Private Subsidies" 

Workfare as experience as GOP staff want to add GOP staff want to add 

Allowable Use for 
allowable use. "Community "Community 

$3 Billion 
Option #2: If Service/W ork Service/W ork 
community Experience." Experience." 
service/work 
experience allowed, 
add limiting language 
ensuring goal is 
private sector job. 

Welfare to Work: 50% fonnula, 50% fonnula, 95% fonnula, 75% fonnula, 
Distribution of 50% competitive; 50% competitive; 5% competitive; 25% competitive; 

Funds Fonnula grants Fonnula grants F onnula grants F onnula grants 
have no small state have no small state have no small state have small state 

minimum. minimum. mmunum. mmunum. 
Competitive grant set· Competitive grants Competitive grants Competitive grants 
aside for 100 cities have 65% set·aside for have no set·asides have 30% rural set 
with largest poverty grants for spending in (competitive grants are aside. 
populations if cities that are among only 5% of total WTW 
significant percentage the 100 with the funds). 
of all funds are largest poverty 
competitive. populations, 25% set· 

aside for rural areas. 

Domestic Violence No provision. No provision. States shall be allowed 
to exempt victims of 
domestic violence 
from work rates and 
time limits and not 
count them in 20"10 
time limit exemptions 
or work participation 
rate. 
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Welfare-to-Work Legislative Proposab 
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ProvidosS) biJWm 10 SIaI<:uDd Io<aJiIics lOr Pr<widco SJ biIIiod 10 Stdcs ad _ fur I'rovidts SJ biIIioo '" S&aus IOI4Iaa1i1ics filr 
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tbc s.a-y ofHUD. 1014 "'" Sci:rcbry of HUD •. 
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Compdjtjyc Gg!l!s: Comoetjtm Orner.-

.Proposals ...... be approved by SIDe TANF -PniposaJslIUISI be _d by ~ TANF 
-"y. -. _If"'" Scadmy ofHHS .................. In o:rUy 

OIJGlIIin, ..... jed .... die_ ......... Ok,., 
I odminisrm.,IheSMcTANF ............. 
Idbcrinc 10 lAc .............. /UodOlg _ lie 
n:milled 10 lAc Sccnwy. 
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HHS. 

Funds... ......... • ....... ],.......,. be 
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S&aIes mua meet 1n maida RqIIin:m.euf (or non-
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dcle:mm.. wbcdlCl" SIat.cs .-!be followi.ll; 
ailCria &I a wd.&re-to-WOfk SUCe:: 
_sWmiIapiao Dill addendum lItlhe .. TANF State 
plaD (illdudiog • dcoaip<ioo of"'" __ 
_ fimd. will be used, the _ disIrhlioo 

formula. u.d cv; """ ......... pi .. Wl1i dndopcd 
in cOltSldtarion and c::oonlnarioD with SIJ~ 
..... ODd IIJIPfOY"'I by .... -. TANF_) 

• pIOVidc an «::stimm of Stm spc.nding 
_10 ncgo<iaI.e wiIh Ib, Scae!ay ourns .. 
"" subsIaoce .fWld ___ Ill, c:oocIud of 
a no.Nalioo 
_be .. eligible TANF SIDe r .. ,be rioeJ_ 
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,...w.u....s ...... TANF f ... ,cnmt <II" pn<:cdiog 
fiscal year. 
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pian (lododill& • dosaiplioo ofbow _lfoR-to. 
wort Canoh will be usod, Iho ...,.S_ di ..... Wtion 
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snnO 
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DisIriINdioa 01 Wobia coch -. 85% of non-cunpetjlivo funds ID 
NoD- be disIribuIod 10 _ clclivcly ...... (SOA.!) 

CoInpetitW. boscd 00 • formula <OIIlprised 01: 
JI'oodsW_ - -number of iodividuab below poveny tIuI c:xr.ccds 

S p<la:aI oItIu: populaboa ill SDA (must ........ 
for at ""'" 50% offonaula). 

Additiomally. States may D:orpomc cidta or boch 
or lito followinc for tIu: muioin& SO%.r .... 
fonnula: 
-number ofadWb RIOCivio& TANF B.15istaocc in 
SDA lor JO mol1lfts or IJJOR (wl1c:d:lcr 01 DCJt 

CODSCCUtive) 
_ oIu ...... p1oy<d n:sicIcDb ia SDA 

Grants 10 SDAr bavc a mioimllm threshold of 
SIOO.OO~ in lieu of distribWng ksser amounts, 
IIIIII5Cd funds as a cesutt ofthi,s Ihre,lwld would to 
inlO"'" 15% fimd (soc bciDw~ 

WidUn cadi SI:aIc. up to .5,.. oCf'IOQ.-competitive 
f ... cIs an be disttibuJed by Ihc G .......... CO proj_ 
cbaI bdp mcm: Iong-tam recipients into worfL 
UnORld Wnds as. resoll orthe $100,000 tbR:sbold 
woukl be a.dd=d to Ihis fuod. 

Perionn ..... None spccifaat.. 
IJooaxo 

• 

DHHS:ASPE~uru: 26, 1991 

Howe Edu~" WOI'kfonc Commilke r 

W_ ..... SIaIc,85% of~f_ .. 
be dislrl>Ucd IOI<lVia: deIMJy ...... (SDAs) 
'"-100 • rormulo «>mp<Uod 01: 

.-
'lIIlIDbct of mdividuals below po<IUIy dial cxccodi 
.! pcnznI 01 .... populolion in SOA Cro"" acaJU" 
r ..... 1caiI !!O% of ICIIIDIda). 

AddiliooaUy, S ..... may ioaupol1IIe cilbcr ... bulb 
ofllto followin(! for tIu:......mioB SO% ortlu: 
fannma: 
~ of adBb rcoen-ing T ANF as.simncc D 
SOA for 30 moolhs or mmc (whdbeI' or aac 
-) 
_oumbc:r oC IDCIllploycd rcsidc:nb in SDA 

Grants to SUA" have a mmimum Ibrcshokl of 
$100,000; ia lieu 01 dislributiog Ici= IIDOWG, 
lIIlIIICd f'twh as a n:soll 0( mis 1hRshold would go 
into !be 1.5% fi.Gd ~tcC below). 

Wid'lm eacb State, up to '5% of ooo-competitivc 
fonds .... be dil<ribulod bY tIu: <lovcmor .. proj_ 
cbaI: help move ~ ro:ipttots into WQfL 
Unasod fuocIs os. ,.,.w of !he $100,000 tlm:shold 
_lI1rI be arIdod 10 Ihl:s r ... d 

Wont. specified. 

4 

'-. 

-.•.. 

...... , 
., 

_ Ropubllca. PIo' s... .... 
Widrlo cac:b SIaIc, 85% 01 DOO-<OIIIJIdili Iimdt WiIlIiD _ SIaU, '" Icai1I5% of~ 
to be _101<lVia: delivery .... {SDAs) _ .. be _ IOpoIitiai ",bdivioiom 

'"-loa ....... uIa """"'""'" 01: boscd GO, _ <ClInpriIal of: 

.1DI/IIbu or individools below povtlly 1IaaI_ ...... bcr oIilIdividuak below _ in poIiIi<al 
S pcn:cDl ollbe: populolion ia SOA ( ..... _ ",bdivUioo ( .... _ .. far as ..... W% or 
....... lusI.!O%of_~ ...... ... ~ 
A Mjtjooa1ty. StIte:II may j~ ei&her or boIh "ddiIiroolly, -. may iR<orponlc enaa .. boIb 
of .... IOIIowin& rorlbe: .... Iinin, SO% of .... oIlIIe "' ....... /ilr!he .......... , 10% or ... 
fonnDla:: r_ 
~ ol ~ ru:c:iving T ANP auWu.oe in -...uaber of a:.du!Is ttedviag T ANF"assidmcc iI 
SDA Cor 30 month.s Of' mOle (-.betJa.cr 01 DOl poIi1ic:aI subdivisioa for 30 atODdzs or more 
~) (-..... ~) 
_olunaoploy<d...o.JcDls ia SO" -m>Illber ol~ raidc:Pb" poIiboaJ 

subdiYisw 

Grmts to SDA5 haw: • Q1Wmw:a dnsho1d DC armIS to polilicaI subdivisioos have a miaimtml 
I; . .,,000; in lieu 01 dimihoJiog Iessa .......... _ orJloo,OOO; ia tieu or __ "II Iessa 

JUAUoCd Nods: ... rauh orchis J.hrcsbId would 10 amounT:l" UUSEd fu:oc1s .. I RUllI of lIlii dnshokI 
iIIlo che 15% fund (see below). ....... dSo .... tk 15"fuad<- ....... ~ 

Wilbio each SbIc. up 10 15% of a.ca-coiDpdlive WidJiu cam ~ up to IS% of l&OIHlOnlpCI.itivc 
funds em be di.slribuJod by ok Goveroor 10 ruocls .,., be dDlrihulCd by !he Go .. mor CO 
prnjccb tl:w bdp mow 1oo,~1enn m;:ipicob inlo projcdJ IhaI k%J IIIUVC lone-rum recipicm inlo 
worII. Unuocd funds ... rcsWl or ... Sloo,ooo work. Uauscd fonds ... nmIl of the 5100,000 
Ib=hold wcoId be arId..t IOIhQ 1iwI. __ be added 101IIi> fund. 

None 3pOcif>cd SIOO ";11 ... orN 1999 ronds 10 be r=r>cd aod 
odded '0"" IIit,I> 1'crIorm .... B<nullnclc. TANf 
.. FY 200J /or wd __ SImes dial ... 

m ... suca:uml i. iIiacIsitlg the .~ of long-
1a1II -...apialts or w... .. .fisk oflmrC-
tam welr.r. dcpencIcrIcy. 
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Hoose Ways A M.cau Com_ina I 

CompctIdn 50% oI~ "aob(af'o:i ... blnaing 
Gnu/Fuaw. _ides for Iodilll biles ODd ..... 1IIion) goes 10 
I .. Pri .... CSlabtisll «lI1lpditivc gnnts. Eligible ~1S an: 
ladUSlF)' PICo or political JUbdiyisioos of_ 
C-ocibud 
_I 
s.bdMslacu 0 

Slales 

Granb must be.mflicicnt to CllSUifC a reasoubJc 
opportonity for suwcss. 

HoI 1= ..... 6)% of <OOlj>diIivc: fuads will be 
awilablc for CJaaIs aDloog tbA: 100 cDcs in US wilh 
!be bigl>cstDwnbcr ofiadivi4la1s in povaty. 

NoIICS51han 2S% of oompttilive funds will be 
............... gran in .......... wid> popu1atioru 
......... 50.000. 

• 

n ............... ......... ~ ,n""" 

-.. Ed ... tioG ... Wootiora: Cotmnitt« • 

5% olwdf ___ (allcr suhInI:nag 

... ..sides for IwIiou InOes ODd...tuaaioJl) plmaoy 
unobligaIrXI fuads from prior Ii.saI yan. ro 
..ablisb d<m~ projcds. Eligible: 1JlIlI-
an: PIC> ... poJiIiuIsubdivUioos of_ 

Gnats mUll be sufficicot to ~ a R:aSOIab.lc 
. .,....,...,ity Iw...,.,.,.., 

NOI """,iii..!. 

NOI >pCcif..,j, 

< 

! , 

... ' ... 

, 
.'. 

Boost Rcpllbliala .... ' Salak' 

10% .,wdf __ IIUIdI(.n.."_ia& %5% ofwdla..to-wurlr.l...r. (''''''-' 
__ for Iadiiln cribes 1Od........,.) lIDOS '" ... -cideo for IodiD tribes wi cvoIuJion) """ '" 
- compcOIivc _ Eliple oppIi.,..,. ... CSIIbUm CIOmpCIitiw< IJ'IW ro paliricaJ 
PICo or poIiIicaI ... bd_ cl Sbtos. __ ..-s...... EIigi>Ie lppUo:aab "" 

paIjIicaI Ahdivisioos orS .... or CO<MIWliy 
actioa ocmocies, """",unity devdopmcaJ 
.............. aadOlbco..,........titorgaa.-....-.... 
with ~ eIJoaiv.acos io IllD>m. 
.,q,ic:a1S iDIo Ibe _ force. (HOI<: For-profo 
"'lfD/htrliotu abo """ be eligible I. __ for 
tIruoJimd<) 

GJ3MJ muSI be aafficienJ to msUR: a n.asooabl.c GI30lI m~ be suffi..l:iellt CO c.nsure a reasonable 
~Iy /Or SDCa.SL 0j>p0I1w1iIy for ......... 

HoI Jess !ban M% or c:ompcliJi .. lWlds "ill be Nor spuifiod. 
aniW>Je /Or IJ'IW anIOII&lbe 100 cities ia US 
widl, !be higbeslllWllbcr" of D1ivilhadi .. poverty. 

No< Jess ..... 2:1% of c:ompcIiJiV< fuado will be Nor Icss dun JO% of """'l'<Iitive f ..... will be 
avaiIab1c b gaolS in rani areas wim pop'lp'inos lvailablr: for g.raW in rural areas wid. poplIl.ioa, 
..... !ban .10.000 • , ......... 50.000. 
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Gnnu to 
lDdiaa Tribes 

Granito 
Turiloriesl 
OUIIyUg 
Ar ... 

Hou. W8)'11 6: MaN c.a .. ittee I 110_ EdUC8tiu .. WIII'IlIonc Cuual.tbz J 

Gr.ma bosocI op: a.- based OIl! 

-likclilood .fpnrja:r. _ ....... in c:xpandiog • likdW>od or_ projed placillg Icmg-
the "'* oflaurwfcdee""'" wdfaR._ lam RCipicDD ioIo lOt wodd"o= 
I""'8JO'U for tbe ..... job muIy. moviog ......... 
job mody inc ........... liInle, IIId 1DOYiq;!he ..... -
job mody inIo tbe labor fi>reo ..... ill Iabcu mmlu:" 
with. """-of Jow..nJI jobs. 

_81 Chc Secn:tuy-. disodion. oIhcr fadors may be 
CUIlSidm>d: .... appIicaoI· ........... addr=iIlg 
muhiple barrion, abilily In Jcvcnce othc<....-u .. 
use of SbII£ or local n::soun:a that ex.cccd the 
mquircd mdcb., plaos to COFJR1ioak: willi oIbet 
~ or use of WJI'OI 01' former recipieu.ts 
as mClllan. case managen or provid.ers. 

GranIo made b)' .... S«reIary .1 Uobm- in Gnms ...... b)' .... Sea-cJary of Laboc iD 
consubalioo with tile Seaduy orHHS and Ihc """"'_ with !he Sccn:wy olHHS ODd .... 
Sccn:wy .IIIUD ill IisuI )'<0111998 ODd 2000. Socmary .ftwO in r ..... yean 1998 ODd WOO. 

Fands ranm avaiLrtbk; until cbc end orFY 2001. 

1 % ol.PPr'OpI'Dkd Iad.s goes to [ada. tribes I % of • __ ..... c11 goes .. loilim Iribcs 

with wdf.ue.-wo.-WOik plaDs. in SlUtb amowltS u Che with wdfu~bwork pWu. ill IOCb amountJ A1 the 
Sca<In)I dec!n.~. Sccrcwy duna ."....pri .... 

AD lDdiaD tribe Jhall be coa..sidc:nd • wctf.JnHo- An Indi .. tribe >Loll be ....... red • wdr... ..... 
wort tribe if .. m«lS the following crilaU: WCJ1< tribe if il mceb !he followiog ailcria: 
-submit. paD iD riae fOlD of. amcndmm' 10 lhc -sobmil. plan in the form of all amendmcol to the 
Iribol fm1ily .,.;......,. p .... if lOY. (iDcluding a IJibaI fDllily ossis<ancc p .... if any. [lOduding. 
delCripOoa ofb"", wdWe-lD-wort fUDd> will be cIco<ripIioo of bow welhr. __ ortr. fuwIs will be 
used) used) 
aprovide an eSlimAle 01 rribal.spetlding • "proWlc .......... oflribal "l'C"'Iing 
"'V«!O _iaIc i. good faith willi die Sca<In)I _agree to IIC&oDIIC in good faith wlh Ihc: Secmary 
of HHS CD lhe suhmnce of ad c:ocpcn&c wiIh the of lUIS on rU auWHU oIlOld coopc:nIo with !he 
ooaduCI of au C'Y~~ .... llicJlL ool1duc1 of I.D naklalioa 

Wclf1R-t<rwol'k fimds 10 out'>'"" ¥us do not Wcl~ rllnd, to krri.to.ric:s de» I1C1 oounl 
count againsl their Tille IV-A fundiug up. agaiOSlIhcirTnle IV·A funding cap. 

6 

I , 
.•. 

., 

Bo4ue lI ... blica. PIu J Smo .. • 

GJaon buaI car. Gnnb bosod "'" 
-che Jjkr'ihood of projcd·S cffc:aivcocss ill -the 'ikclJeood oIprojcct" cffcaiVCQCSS iD 
....,...tiog Ibe buo ofla>owlcdgo ...... .........,.,.,. .. pandjo, ......... or-1cdB< ...... _ 
__ Iiu!he ..... joI>~ ........ I .... ""'" .,,""""'Iiu ......... jolI RO<tf. """'iq; .... 
. ..... job Rally inIo .......... fon:e, ond moving .... -job rudy ........ Iobor fon:>c, 1IId......u.s"" 
IcaoI job Rally ".Ibe Iobor fi>reo...., .. labor ..... jobRady nolbc Iobor ............ ia ...... 
_ with • __ of Jow.tkiII jobs. rnaJkcIs _. ~ of ImM/Wljobs. 

... lIle Sea-c1aJy'. dlsaCIioa, _ -. may be .., the -,.', dioo:n:tia>, __ ... y be 

""""cb-od: 1Ot1JlP1icIIII·. -.... .. ~ ClODSIdaaI; ... 1JlP ...... ...,..., .. ~ 
m1lhip1e banien, abi1iIy 1I>1cvuage ..... IIWhiJ>Ic bImcn, obility "'1cYcn&e-
rcsoun::cs. use of SIdle or local n.soun:es Ilw resoarccs. IUC ol Sb.tc or local. I'CIOlIrCes \UJ 
_Ibe rcquiRd....a. pIaDI!O """"'""'" with _Ibc ......... """" ...... 1I>.....w...e,.;11 
oIher organizations, or I.IC ot CU1'aIt or lOnna- utba' argulizatiom. Of·use of cum:.&f or lome, 
recipico1s as mcmtoJS.. cae ~ orpnwidc:rs. recipients as menton" case maoa:gc:n 0( pJOYi6:n:. 

Gnnts mode b)' the Secn:tuy .fLahoJ in 
consultiIioo with !he Socmary of HIlS .... Ibc 
Seaduy of HlJD in _ years 19911014 1999. 

1% 0' IIppropridecl fu'" &1JCS 10 lD.dian cribc:s 1% or .ppnpriatUI fD" gGel to fadi.aD b'iles 
willi ____ plus. ill web _II II the with wd~ piau. in JUda amollMl "die s..r.tory--- s.a-y ct.ana IJltlRIIlliIIo. 

An lndi,ao tribe shall be comidacd • wclhsc-"-l- An lodWa uihc sboll be oomidcrod .... If ....... 
_ oibc if il1DUII1U fl>IIowilg ~ wmlr.1ribc jf iJ """" !be foIluwing crilcria: 
-submit. pWt .in die fonD of m amcadIneDIlD the asubmi& • plan ia dit form of an amcndIlcU 50 lU 
Irib.1 f'uuiIy ... u...a: pbrr.if auy, [IOC~ • tribal fiImily ......... p .... if any. (iJlctwmS' 
daaiplio of bow ~ r.u.u .. ilI be desaip<ioo of bDw wd __ funds wi. be 

wod) ued) 
-provide an c::stmale oftrhl.spcucliog .pn>Vide au ........ oflJibal5pCOdi" 
"'C'''' .. ocgoIiak .. &ood - with Ihc Sccmuy -avec to ~ ill good failh witb the Secrttaty 
ofHHS onlhe ... _ oflOld_ will> lIIe of HIlS .. lise .........,. or and coopcr.iIZ wiIh \he 
oondud of .. entualioa. COOWel of .. evaluation. 

Wel~wo:k f'uDds CO ta'Jitoriudo DOl toUDl We1fllllHo-wort fuDm to olillying areas do nOl 
apinsllhc .. Tille IV-A .-....m, Clp. CO\llll "11""'" Ihcir Tole IV· A ruodil~ Clp. 
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IIouJc Wa)'J'" MeaDI CoaJaitUe I 

lIA: of I'0IIId> I'uJub "'" I!c used "' ...... TAN!' recipialb wi 
~ parenb 0( lOY 1J:IiJ:0I' wbo is 8 recipieI:d 
inla"" wort faroc Ihrough !be following: 

-job aeatioo 1hr000gb public or private wage 
sdJoidics 
.... lIIe-job lniniog 
._ (Ihrougil public OJ private prooid<n) rm 
job n:ad ...... pb<anCDI Of pos>anploymem 
....,ices 
ItVOIidIen rorjob ........... pi ................ emp..,..,... .... ices 
.job _ .... ices (exdudiog child~) if DOl 

othcnwisc availablc. 

PlCs camaOf usc 6HKk (0 provide direa Ja'Vioc:s. 

Fuods: 
-an subjea ..... u.: lS% cap co ackninisb"ativc costs 
... "1' be ..... for public or priwre job pI_ 
apc:ics.aud 
"IIUY be _10 _Individual Develnpolail 
Aa::uuru. 

FlIQcB c:111DOC be used to: 
.satisfy """",iq roqun.uaru undCr other 
I'f'OU'OU 
.displace ~Jfrenl woR.cn or ~job.tc t"ollcctiYe 
b.rpioiog agn:<nICIft$ (Sa "Other H"",." Sen;" 
PrtMri<Nu" .""'-bJ".ide~ 

..... , ...... <"1.r·I .... ~ -..( " ........ 

Hl)UCliLd.uotioa &: WodIcwa: Co..ittce" 

f1andJ can be _ 10 """'" T ANF ,.q,iaIs inIo 
!be work force duougl> Ibt: f4Dowiag: 

" 

• job a<oJioo Ihrougil public or Jlriv;m: "'8C 
subsidies 
.......... job IniniJIg 
• job placemeoJ oontrac:b (lbruugh umpanic:s or 
public """""") 

_jab vouclacn 

-job rctcnUoo or support suviccs. &loal othawise 
available. 

pJCs au.not usc fand!J to provide direcI savK:cs. 

funds.: 
......... jca Ia du: IS%cap .. lIduWisIrative cosb 
.... y be used to< pubti< Of priv ... job p .......... 
og...w, and 
_may be used (0 ftnd Iodividual OeveIopmCUI 

""""""". 
FUDcb canno( be used 10: 
• ...my maOdJing nqUcm ........... odJ<I' 

pn>gma' 
.displac:c CWTcnl 'oIICJ'k.crs 01 vtobtc coUective 
barg>icin& 1J8I"<'Il- (Sa "Othv If_ Suvice 
P'04'isi"", " sid<·l>y-side). 

7 

I 

". ! 

'. 

IIome Uffllblieaa PIIa I Sao ... • 

Funds ... be _IO .... TANF~ IIld FuadI C8II be _II> ...... T ANF R<ipiaD IIld 
aoomSodia' parcotI army IDiDar who ila P""C',S'o"illll pD'Cldi 0110)' minor wbI) is & 
..a ...... .,..eN _ ...... 1hruUgh .... R>Uawiag: RCipitat ... De ....t. ron:< duoup !be foDawiog; 
IJIbo <OIUlIcI1Ild odniaUIntion or 00IJlJDUIliIy scm.. or _ c:xpcrioIK:i: __ 

.job aeaIioa IIIrouP pd>tic or pO ....... .job crecion Cbroogb pmlic .. pm ... '""" 
JUbsidics -.. 
-cm-tbe1ob training ."-job """'"" 
............ (duoogb public or Jlriv;m: provid=) rOf .con1ncII ('"""'c/I public Of priv ... pro>idas) for 
job ....w.....p .......... or ..... -aIIJI."...... job read .... p-...... or ..... -G1I(1Ioymcol 
....,ices ..m.c. 
.voodM;n lOr job rcaIioca. p ......... or ..... • .V1lUCbcn IDr job'-""" pIxaIiaU or_ 
employmco< """"'"" cmpIoymaiI..mccs 
_job rdcntioo or suppcwt serYioc:s. ir 001 OIherwiK -job soppmI xmces (cxc:kutin& child C3R') ir IIIDI 
avaiJable. 

__ anilobIc. 

Pic. C8IUlOI ..., fuods 10 provide _ ocrvica. -...... -.. 
Fuods: I'IIods: 
• an: subjca Ia"" I S% cap on administJa<i-.e COlIS .... subjoa Ia"" I S% cap "" adnWli,.,....,. C05Is 
.moy be used rorpoblic ... privalojob JlIa<cmaI _may be wed fot publi< ... pri_ job p"""'-
q:coc.ies. and ~ ."1)1 be used IOIiInd buIivUlW DevdDpn<m .moy be usod 10 fiwI h>d;'WoI Devriopmcn1 
AuouaIs. AocoooIs. 

Funds c:aanoI be med co: Fuods canooI lac ued 10: 
• ..u.ty maodUog requir_ fIOdr:r om.. ."isfy ona<di", rcquU<m<rrIs WIder '""'" 
~ -.displac;e CW'J'CUl W'OIka1: (II' violate collective llditptaoc QJl'alJ worktn or wioblt ooUcaive 
barpining "" ... _ (Sa "0<Jte, H .. "",_ barg>;'Pg """",-IS« "Orhu H"""",_ 
p, __ " side-by-side). p~" sid.-.\y-sid<~ 



f 

-

-
e
O> 
1 

e-

'" 1 
<D 

-

'., 
.~ 

c. 
co 
u 
(I) 

(I) 

f--

)( 
co 
'
(I) 

X 

>
<0 

f--
Z 
W 
If) 

IWcJhIc 
bldbiduob 

W_r 
ProltdioM 

laknldio. 
wilbTANF 

RoDIC Ways 6: Mam eoal:aiU.N I 

90% of_ .ID"" beapcndecl .. TANF 
'""ipjcnII 1baI ..... .-i .... ..no.... !'or"1easl 
30 .. _ (_ .... or ... CClIISOCUIivc); OR ...... 
~jD 12 uwatbs ofJalChin&-thc lime limit; AND 
dW ma:t: at least two of Ihc f~ aituia: 

.... 001 HS ~ or do .ot ..... OED and 

..... low skills;' n:adm& Old mldb 
-mpiR subsbna: abuse trcztmaII ror CDIfIk)yInCnI 
-pve • potrJ wort. history. 
(Ihc SocrnaIy shall pr=ri>< "",1aI"' • .-y 
IU iDlapRI lbese criteria). 

. 
IS« "0IJwr __ ,.,..,...ioN-_by-

Jide) 

Assishue fo individuals from welfaR--to·work 
fvnd~ is I10C tOUDICd .s T ANF a.uistaIu:c ad 
molllhs Ibu M'I~wort assistance is rueived 
do lIot oounIlOWUd TANF fmc lmits. 

SIllIes mu .. odopI plan as .. _dum IOIheir 
TANF Stole pi ... • 
States I:J1USl be eligible TANF Slates fer chc tis,ClI 
yo ... 

BOIIK IAUtaiiN .r. Woridorte ComrRitUe 1 

90% 01 __ be expcodod en TANF 

rttipiGd> tIuI ..... =ivai .. ,i ........ r"'atlcas1 
30 _ (wbdher or 001_); 011 lbalue 

wilhill 12_ 01 ...al"lllho time limit; OR 
dial mCld d k:asI: lWO of thc.fotlowinc uncria: 

..... noIllS u..mau. or do DOl ..... OED II!Id 

11m .... sIIills iI mding II!Id madI 
.""",in: subsIaou ................ !'or cmpIoyJnaII 
-have. poor wort. hl&tory. 
(!he Sca<Wy sIWJ po<SCribo 'egulatioos o=y 
coin_ ...... cr-..u~ 

IS« -0.""" 11_ Suvic< ProoriJioIu- ridP-by-
J;do) 

Azi:staJce 10 individv.ab &om wdfarc..(o...wwk 
funds is noI c:oua1Od as TANF pssishJ!a:: aDd 
m.omhs chac welfare.to-worIL 81jS;IW .... is: uceiwd 
do DOl COWlI lOWard T ANF time limits.. 

Stales mUSl adopI plan as aD addendum to their 
TANP SI:Ire p .... 

Sb!e! m"" be digibl. TANF SbJcs far Ihc fucaI ,...... 

8 

i 
i 

' . 

. ~ . '.:- '. -',' . . ...... . 

\ 

--
_ RcpaI>Iiua 1'100 ' s....tc· ... . 
70% .r limdslDllll be expadcd Oll TANP 9O%oilimds ...... ""coq>dldcd.;,;YANF . , 
mc:ipjeub 1baI ..... I'OCl<:i>ooI ... is1aooe ..... d_ ....,.icnIs 1baI_"";.."r...m;.nc. tor .. kOsI 
:10"-(_ or 001_); ORchaI 30 moalb(_.." DOl -=wi"~ OR IIul 
are .. iIhiI 12_ or ractm& Iho..". Jim;'; ...wiIbJn 12 ......... cif.....,.,'Iho-_~iJ;: .. 
'<NDIhat mod d bsI \Woof .... fcJI10wiDg OR lbalmod ....... \'IfO of doe following '~iI: -........ HS ~ordo noI ban OED aOO ....... lIS 1IJ>duaIcs .... do ..,. have GEI?.,.r 
..... "'" sIdlIs ia reodiD& aad 1UIIo haft ...... *ills io """"''''''IlII'iIh , -
""'IuBe subrtaace obusc _Iilr .rccjDn..-....... 1IU!iom< fIJi 
cmploymclu cq>IoymnI -_hnc. JlOOI" woO. bistory. .1Low. poor _ hisboy. '. , 
(Ihc Sca<tuy sbalI p<Csc:mo ~ """"'"'Y (Ihc Sccn:Wy .... 1 pracribe regulalions oeoOss:uy 
CO imDpn:t ...... aiIaia). co -..... ...... aiIcria). 

AD artily IhaI opcnI<S • -...... projed is 
..-god 10 expcod up 10 30% or fimds Iilr programs 
tbaI """'" T ANP r<cipi<o1a willi clwaacriIIics 
."Y""ia«cd wah 100& lam dcpendma: (suck as 
JCbooI dropout. ........ _. OJ poor_ 
bisIIxy). '" ~ ial""- OJ """" 
cxpc::riau:e as _ COD~ ofrcceivina .,sisDoce 

IS« -IJIM,;H"""", &ni&o .Pr1winaa. --+ IS« "o.hul __ P~"~ 

.uk) MIr) ~ .. ' . 
A.s.sUlanoc to mdividuab Ii1m wd~ Assisaonot 10 iudividuab from ~Wwt 
funds is DOl CO'1.IIl!cd as T ANf assisb:atc and fuIuIs arc 001 w\UUO-a :r-ANF assi.sI:I.atC IIl.d 
IDOIl1hs (lui wc1fue-lo-WOrt usistu.oe is rea:tved mootbs IhuI wclruc~ Q reieivcd 
do PCII c:.wn1 toward TANF time IiIllib.. do DOl oowa1lOWanJ TANF timt limits.. 

St.JtCS mUSl840pC p:1an as D addendum to the .. Sbl:a most adapt pwi a$;uJ ad4aWzri to Ifw:i, 
T ANf SIoIe plan. TANF SI:Ire pIao. 

_ m .... be .14:0 ..... TANF_ fOJIhc fiocaI SlateS rnuSl be etiliblc "tANF·SDtCS"fOllh: fisctl 
y .... ,...... .. 
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HOlIK W.ys A MeaDS CoJll.Jl.iUee I lloaic Id'itatio. & Worklonc Commitlec I 

EnJaaliClJl The Scaa.y ~f lUIS IDWI do¥dop. in "'""'_ The Scc:n:Iaty or lUIS IDWI dcvdop, ill .... "'_ 
wid> lb. Socra.y ofUbor, • pllm II> evalmIc with Iht s.c.-y of Ubor, • piau 10 cvaIuaIo 

---... -em ... ~-pub. 

SIms mUSl agree 10 ocgo<iaIc willi SoacIDy 01' S- IIWSI agJCC to oegotiaIa _ Sccremy of 

HHS eralht ...-... mel coo.,..... willi Iht lUIS OD Iht ... boIan", and coopaaIc willi \be 
_ of .. ewlualioo. _ of aD....wJJioo. 

0"" pcrCCIII of funds rexrvod for IlliS enJwWoo. O.l pel .... of fwKb ""'"""" far HIlS ..... _ 

The Sctr<I;ry Q ", .. -..I to include Iht followin& 

"""""" .p.laa::ments in lhc labor fOfU and pbcemnyc dJaf 
lui .. ~ m mmdbI 
.pbcemcnts in duI: private DId public: swxton: 
.eunme,s 0( individuals who obtain anpI")'mtol 

.avuag.c cxpcadilllRs per plarcmMf 

Th. Scc:n:Iaty oi HIlS, ill ....... 1taIion wiIh Iht 
~ .rUbor.,d Iht Sccntuyof KUD, ..... 
_ .. eo.g,... .. Iht projcd> filadcd undu Ohc 
~_ pnig,am md 00 Iht ovaluatioos of 

lb. ",oj_. AD....". n:pan it """ Jaauary I, 
1999, aad. faraln: ..... ;, doc I .... uy 1,2001. 

I. _ 00 C4mmittcc pO .. l<Biiblivo l8Ogu.1I" daI<d 6I1l/97 (1:D8pn~ .. mcxtiJ'ocd 00 .... 000< and adoplCd. 

2. Based au dnft legislation dat<d 61111197, as modified om .... noo.. aod adoplCd. 

• ). Based otI SIaIfOiscussio. Draft dalcd 6flfl97 (IO:I_~ 

j , , 

. ~', --. '.". ;.' 

BoueIUpl/>licM P1u' 

The sccra.y orlDlS ...... ckvdop. iD 
_ willi Iht Scc:n:Iaty oI'Labor, • plan II> 

...- .............. --
S ..... .-__ II> ncgoIiQ: willi s.c.-y or 

IDIS on"" R"'_ot mel coopcndC_1Iu: 
........ or ... cnIuIioo. 

O.l pw:emorfnods n:s<n<d for HIlS cvaIu&Jion, 

The Scc:rduy Q wgallI> incbIc \be foIlowin& .......,.,., 
• placemcots in the labor f«cc: and pbummls Ib..al 
Iasa at lead s.iJ. II10IIIbs 
.,tacemrnts ill lh.c priyak and p..b1ie ~ 
-camincs of indiyjduols '"'" obum aJlIlloymcoo 
-a_ cxpcndmua par plac=col. 

The Scc:rduy of HHS, iD.........tIloti wiIh \bc 
Scc:n:Iaty .rLobo< IO>d tile sccra.y 01 HllD, ..... 
......... Coogress .. Iht JIfOic<U funded ........ !be ___ md ... tbo evaIuaIionool' 

!he proj<as. All ................ io d .. J......,. I, 
1999, ..... linaIn:pon is doc lanuary 1,1001. 

Scuta' 

" / .. ':.. 
' .. 

The Soaa.y 01 HIlS ....... dcvdop. .. 
__ willllht s...-y oI'Lobor, aplao 10 
....... wd ......... __ 

SIms ""'" _ .. 0<, ...... _ S«mary of 

lUIS 011"""- and coopcndC willi Ibc 
CIlIIw.ct of III cvaIuIioo . 

0"_ offiwls <escJVOd for HIlS tvWltioo. 

The ev.IutioD ..... include IIu: follawing ........., 
.pt""""'"" in Ill< !abo< fonz and pIaccm< ....... 
hst at kuI m IDOII:Ih:s .p1aumeats in the printc _""bUc-.n 
-eanmp of iatti~iduals who obcaiD anp~ 
....... "",,,,,,1;h ... perplaccocat 

The s...-y o(HIIS, i.o COOiUlJal;" _ Ohc 

Scc:n:IatyoflAhoo ad lb. Sccrdwy ofHUD,""" 
Rport to Coor1= 00 Ohc proje<u r....w undu Ill< wd_-I""G"'"' IO>d on Iht evaIuaOoas 0( 

ebo proja;u, Au irurim nport Dille "awry '. 
1999, ..... fiul ....... " due Jonuwy I, 2001. 
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c..pctllltio. 1b.~IAm_abb_ruka 
oIW_ &......m& Ibo ............... o(_ far_ 
l'lllikipoob cxpcrimo<c md __ roiIy..moe JIf08IlIIRt. WOJt 

~""QmIQWJiIy..moe_ ... 
desip<d to imprvva'" CIIIpIoyaIriljy 0( 

~ IIDuasl> - - apcricD<e or Ir.DJiD&. SudI..- ... Iimilocllo pojcdI 
"'bid> ...... ....&1 public _ I'InicipDJs 
may ... be placed .. prinIc, r..-pru& 
orpairatinm aDCS may DOl putit.ip.sc for more 
boon Ibm Ibo _ ...... oIIbcirTANF md 
FoocI SlImp _ ....... dJiId njljOOII coIIDdaI 
at! n:IaiIaccI by Ibc ...... di.idocI by Ibc _ or 
Fcdr:raI or SIate.unmw. wap (Dot ro cxcud 40 
boonpcc_). 

~ enppd in_cxpai',,' ..... 
rmnmmjry .ta'Ykc proJJ'ZIU De ao& CCJPJidcRd to 
be roccivinc """P"'"ri .. ea._ pafllllllCd muI 
UlJ DOt CJIIi.dcd to a aaIuy GI" wort or tnming, 
~. 

......... optioa. puticiputI ill wad cxporioDoe muI 
I rqnnpiOity scnice pro&QIIIS wu c:II1D01I meet the 
hourly _ ..,...urcm- wbco II1ilIimum w>ge is 
Illkca into _ taD _ du:...".in\" hotn or 
Ibe _ roquiIancJ>I by p;w1io::ipo<iu& in lOy ...... 
_activity. 

HHS:ASPE;Junc 26, 1997 
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Other Human Services Provisions 

lloac Uucalimo" w_ c.....iIIW Home Republico. PJt>p>aoJ' s-t.' 

The~I"_'''''''i''''''ruks Work ~ IOd C)OOP'.mity.sma pI'O&IUID Notwilld ndin, minimml 'iNgC raplirtm..au., 
~ Ibo e.peodilDro 01 Cuodo for ""'k ... cItsip<d to iqBovc Ibo ~ of ............ Ibc ability to _.1imiIy lor 
cxporioDoe """....""mily saW>c _. Wad< pzortio.ipuIa IhruqI> -..1_ cxprricn<:c ... IMmfCKllP'iancC. 
apcrieoce and ongmrmity Rn'it.e procnms arc ...,;"mg. SIldl pruJ!"lll1l .... 1iodod to "*"" 
dcsi&n<d 10 ~ Ibc ~ of ..bid> ...... _lUI pdJIio p!!JI05C. PuticipanIs 
pGIIIi<:ipaoII1hn>uj:Ir. _ work ............ or may DOt be p_ ia ......... lur-polil 

Irainins. Sw:h prop ...... , IiD&Ud to projccb arganiptjqpe aod may DOl ~ Cor IIlJn 

"bid> ....... ...ruJ pdJIio puopose. I'aItiI:ipaub boon IImIbo 0IIIIIb ........... oflhcir TANF aad 
may ... be placed ia pri ..... r .. -profiI Food Sllmpbcoetila...- cIWAI_ooIIoc:ud 
Otp"iza!icMu IIld IDa)' lIt01 puticipaI.c Cor Dlt'R aad __ by Ibo ...... dividod by Ibc pal« 01 
boon _Ibo _ ...... ofll>cir TAUI' ODd F_ or SIaII: mmi .. m _ 

Food Sbmp _ m .... c:biId support ooIIoc:ud 
...s..aloecl by 1Iac ...... dividod by du: _ of 
FodcnI", _ miaimum In&" (_ to "'"""" 40 
boonpcc_). 

1'uUcipm<s CDpeocIm _ cxporioDoe IIIIJI I'u1icipaDu opeocIm _ ...,..;.a.....s No..-provisi<m. 
l ...... mmky __ ....... ooosidcRd .. amDlllAity sava ~ an DOl c::GIIiDdcred.lD 
be rccciviog.........-;oo r.. _ pafrumed muI be moe:iviDe ('l)lDp=qs.ion for god pcdona.ed aDd 
DC .01 eotided ... saIuy OJ _« traioinc ...... caJidcd ... oaboy or _ or IniAiDg 

COjICOIICI. ~ 

AI ..... optioo. parIicipaot> m work ~ md AI _ opQriB, puticipaoJs in _ ~ ao4 NOI spo;ifi<d 
COIIlIOlUliIy ___ who """"" mcd tho mmmm1y SlQ'Yicc prognIIlU wlIo aumot mc:d Ibc 
hourIy_ ~wlu:DrUWaum wa&c is 

bwrly _requir_ wbeo m_ wop is 

_ iIlIO """""" COlI _Ibo Rmaioing boon of Iab:D mto ........ can ..... tho RIDU!iag boon 01 
the work '"'\U_ by parti<ipGing ia lOy ...... Ib& -...,.u.m.m by pmOcip:Jtmg io any _ 

-adivily. _activity. 
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Workor • DiIphcemmt I'aIticipooa iII..mities 
Pr-'rl'oM Iimdodby ___ ~moI 

TANF ... yfiU.vac .... cr' , , I 
pooitloo iD _10 _ ... wOOl 

actiriry .... aay ROC r>ll'. p..iIioa wbcu 
........ iDdlviduaJ. oa 1oyoIJ_ the 
~ C8' p.bsrarttQny eqaiwabtjGb Of it 
lI>e~bas __ CJ 

an....".. willi Il1o _ oIliDiog &he 
_ willi ... JBIi<ipaaL 1bc>o ..... .., 
~...,..;sions _001 be 
_Iu P=mpI my _lawlhat 
-greala'pn>«diAJL -

• ImpoinocIII or~; n. wmhcliYilJ 
_ vioUIe -CIIiUI& ............. 
tcrvia:s or OlOedivc bars;HaiiS --

• HealIb UJd Afely: 0Ibcrwi00 apptit.1I>le _ aad ____ 

apply 10 aU TAN!' aod_ 
paIIio:ipaIm CIIgapd ... _ activ.,.. 

• Noodis<:riminari; Adds Palo thc 
0IIiu~~ 
appI ...... IOTAJiF DId __ 

paI1icipouls. 

IDlS:ASPE;l .... 26, 1997 

. ~,. .. 

IIouse Ed ....... '" W...-.. 0. __ 

• [0'1' ....... _ ~ ill octiviW:I 

-by~~"'" 
TAN!' may 1iD • .....,. ... p/AJjomeDt 
posiIioo ill ardr2 to 0Ci9 m • WOIk 
odirity .... may aoIliD • p>OiIioo .. boo 
......... iDdlviduI .... ta,oIf'_1I>e 
_ .. p'_Iy~Job OTif 
Cbc anpIoya' ... Imn;' nf:ed IIDDflI.a 
cmpIo)ooe willi the -... oI'liDiag the 
~wiIb Ibe ~ 1bcse IUD)-

displycmeM poYiUaas sballlUIC be 
_ Iu """""" OII'J SIaIo low duJ 

- -PnIIC<Ika 

• Impairm<oaof_ n.wodtadiv.., COIIDOI._ .. aimng ......... COl' 
_ ... - .. Iarpiaioc --

• IIcaIIh md saf'dy; OIberwisc applio:abJc 
_ and _ be&lJhSlmdanbsball 

I "!'Ply .. aD TAN!' aod ~wodt 
pasticiptn\> CDp&Ed iD. '""'" oaMty. 

• NIWIisaioUoaboa: Adds gmdcr 10 the 
0 ..... noodu.:mm.oo. proWiou 
opp .... 1c Iu TANFaod_Ihn: ..... _ 
..,.u.1pmb. 

2 

i 
I 

. '.,' 

II .... Rqoublica. "'-<I' 

• Dior' ....... ...,..1'uticipaoII ia OCIi-dW:o _ by __ pcticipoID mol 

TAN!'moy liDa_~ 
po!Idioa. .. ardu 10 c:ppce ia. wod; 
aaivily bod ""'Y "" liD • pooiIiJ>G _ 
...,...,. iodividuoI .... ~_ the 

....., ...... bUdiaIlJ ...-jabOll if 
tho anpIo)oa .... 1<rDIiDoboI_ 
emplo)'<c willi the iorcaIioo of IiDiDg Iluo __ Il10 podicipoaI. 

• Imporim""Or_ n.~1ICIiviI) 
CDDOI >ioIdc .. aiAio& _ for 
sa>itcs ... -.. boJpirIiDa 

.... -
• IIcaIIh aod saf'dy; 0thawiIe .... _ 

I'cdcnII aod ..... b<db __ sbalJ 

apply loaUTANI' wi ~ 
pon;c;p.au ""AO'I' •• ""'" &<IiriIy. 

• N....tioaiWoaIio; Add< scod« 10 Ibe 
olhcr IlCIIldiJ<:rioo prvvisions 
oppicablc 10 TANF md-""_ 
porIici-

s.....' 

" 
-"" 

... '.' 

'"\, 
'\ .. 

" ,,;;-\:j . , 
" 

• . DisFl -rut ~ ill Klivilia -1>1---diIpIoa: cum:ot CIIIp~ or be 
CIIIpIoyaI ia • jab _. """1o)'OIf 
01 a wod:fIIrt:c RI&Idioo 10 CR8lc cbe 
~ orOus impain JIRlONimal 
IJIlPII1miIics rur auraII CDpIo)us. 

• I"'9Ijmmt o.f COObdX bistiDg 
eoalrIdI b' JenJa:" or c.oUcdive: 
ba'piaOI& ~ ....... be iapUrod 
by. -..mil)'; .., rioIooIiq.aMlics _bo_,,_lbewriUm 
CODICIJl allb labor Drp'in6m IDd 
czupIoya, 

• IIcoIJll ODd ..rely: 0II><rw ioe oppIicoblc r_ ad ..... bcaIIla and safely 
sI:Indards, .. well os -.ked 
COIlIptIISIIim, apply .. wc:1!orHo-work 
parIicipalL 

• Noodisaimmtioa: Noo IpCciIicd. 



f 

<
<» 
I 

<-
"" I 

'" 

"" C> 
<-

'., 
.~ 

0. 
<> 
<> ., 
., 
l

x 
<> 
'., 
x 
>
tIl 

I
z: 
w 
en 

r., 
1'rquuI. 

Grimw:e p .......... e: SUtts IDD:SI CSIIblish • 
en- PJOOOdui<o fix cmpIoJc<s 
aIlegjDz mrvIisp--. W>IIIims wi 
TANF aDd _ ............... parIi.", 
wticb iDdudc au ~ for, 

• R=<dicJ: IIcacdico ... _ '" Iho 
followiac: .,...wbitioo....,~ 
or ..... Iiqwalwilll m _ ...... kas 
... _. -mrprolodioo lisIod ...... . 
where appW:abAc. ICiJd" !lit of D 
cmploy<c willi ...,.,-or .... _ md 
bcDcfits md a-djtiom and 

• Pcmcdja- Rmtoctic:s De Iimitcd &0 die 
I'olIoorioc: prubiIWoa ~ pI
or. ~ "ill" empIoy<:< ......... 
• iobwI. _ prutoctUm Iisacd above; 
wbcnapplic:abk,rri '4 ·-nIora """'0)'00 with _ 0( 1osI_ md 
baacfJb cnndOvn BOd 

... -

I 
1 

. - • 

.•... 

_.iobcd _ pnwioiom. 

Rin!hCm!m oftUc:mpIaytc aDd 
...,..... 0(1ost w_ .... boucf"dJ, ... 

oqaiIablo Jclid: 

Oarifics Limio ... 1ho _ .r __ may 1imiI .. 1ho .....,., or JlCDOOI "b. """>oj CIori6cJ Wail .. tbc ..... bor or __ ........ Carilia IblIho 20 .....-1imiI ...... __ 0( 

..-.. caPllOCl iD _ by IUSOO of -'" in '""'" by ....... or baled II ~ io W«t by """"" 0( pc:rJOO.S _ ooay be _ .. 1:IIppI iD""" by 
~ ill vCK:alioml c&Ic:atiaD.:tivities _ lO1Ipo<lioiipoliooiDvocatioDaI cWc:aDom.aiviticsu pM1icipaliooia \IUaWJaaJ ""0ca6na activitica. 2$ R:MOPof~" woc.tiouJ cduaJioo _0(- io all families wi .. ""'" ,.....,. orioolivUluala ;'a11 faWlles...t ;'two- pcrca<oIiodnMklalJ iD ... CaWics """ ill __ lU1iviIi<sex<b>dcs ..... bcodo or ............. _ 
.............. iIico, rapcclivdy, _ ... ",pp) ia __ ilia, rapcclivdy, -"'cac>&<d ill _ ra..iIico, n:spocaMly, .. bo ... ~;. "'_"1>0 "-'iI& Iho_ ~ 
...... r .... .......m. T_ ....... or ............. _ lOr. moo1Io ... _ .. be cu&>&<d iD _ wurIr. (or ......... or deemed .. be cuppio........ .........iaC uIisfacomy ...... ,-'u><r 
.............. be DI<CIiJl& 1hoW«t...,.u.mc... ...., beodJ orbusd>oldo "ho ....... oIbein& ........... orilDmcboldJ..... (1 __ " Tod9oiaJ C_) 

arc ldloo1attmdmcc. KbooI .kod")f"C 

NopruWioa. 

) 

.. iIIIcp;uo .............. 
fixdigibilioy _ 

_ ....... """Iumaa 
TANFwI 
by ..... 
dcemod 

pia .. 
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Eolenemmt 

1IouJew.,. .. Meamo..._' 
UmdsIbe ....... _ .. TIlleXX 
_ 0>10 .,......, or .... TANF blocl< ""'" 
__ ID onylnlasllu ...... CI>iId Can: 

mol ~ BIocI< GnIIII.' 

" ..... wiD be ___ .... """ 1m. 
......... oria TANF blocl< ""'" if it r.a. to....m.:.. 
• nocijliaII'. _ ra. JdiJsiq _ SOOd ..... 
10 p;a1X:ipolc in __ Tbe Sco:RIuy will impose 
.... ~ ....... oa .... dq:roeor 

CoDfanoioj; AmalaDcoc Coofomu Ibe 
llDanploymoal CompmsatioD _·s 
IOlII>o<iziog """"" 10 aIJow aco:css II> 1R&C and 
da:im mbmari .... colk:c&od byCbc Ofticc ofClilld 
So.JIII«I EDlo<ocm .... os spo<ilicd in -.. 4SJ of 
Jbc PRWORA. "pcmcaI_ OCSE, OMB 
.... ooL. 

i 

"'r .-. 
'. '., - ..... 

_ Edu_'" W_eo...,ilr.e' lID .... Rqoublkaa I'rwpaooI' 

No prvvi>ioa.. LimD .... _1nII1IfanbIe ID Tille XX 
.. _to IOpaQ8&or .... TANF __ 

_ ""JIOC'I"""- .. IbeQid c.r. 
..... DndopmcIIIIIIocfr a.-. 

" -. will be pcoaIi>z<I_ .... """ 1m. ,,_ will lie pa>aEzooI bdwcr:a oacand 1M: 
......... ofib TANI' bIod: _Ifir &iIs .. ...me. pcI«II1 ora TANI' __ if it r.w .. J<docc 
• rocipia>I'. _ b- tdiIsiDc wiIbouI.SOOd COlIS< • ...q,ico&'s _ b-tdbsiog..- SOOd caaz 

.. porti<ipoQ: "' _I<. n. &aa3:y will impose 10 part;clpaIo in __ Tbe s.ca...ry wiD iDposc 
Ibe rcduaiAIG ....... <Xl .... degJoc or _pJiaooe. Ibe mIudioa ....... <Xl .... degJoc or 

No proyiUon. No provisioll. 

T .... ia1 0u1\priJ 2!1. Jbc /loose __ by voicc VOle ILK. 104I.1be W_lWona TcdlaicaJ C<>mxIimu Ad of 1997. 
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" _.wiD lie __ Ii .. pctalOt of a TANI' 
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tJ Cynthia A. Rice OS/22/97 11 :39:34 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Diana Fortuna/OPO/EOP 

cc: 
Subject: Re: Displacement 

Phil Levine says the President highlighted the passage on effects that indicated wages for low·wage 
workers may be somewhat depressed by welfare reform even if their employment 
prospects aren't affected much. 

Michelie Jolin (CEA COS) told me that Eli had Yelien talk to the CEOs on Tuesday (last minute fili·in 
for Daschle). She spoke about CEA displacement study too and they were very interested. Yelien 
now wants to talk to more groups about the findings and may ask public liaison to set up some 
briefings. 

Also, my read of the President's handwriting on the 5/3 weekly noted a "good article over the 
weekend on Md. law dealing with strict requirements of no displacement for [can't read). should 
consider strengthening language in federal law· Congress might go along since federal $ [can read 
rest because my copy is cut off at bottom.} I've been meaning to ask you for translation 
assistance! 

•••••••••••••••••••••• Forwarded by Cynthia A. Rice/OPD/EOP on 05/22/97 11 :33 PM •..•...••..••..•••••••••••• 

Record Type: 

Phillip B. Levine 
OS/21/97 OB:41 :00 AM 

Record 

To: Cynthia A. Rice 

cc: 
Subject: Re: Displacement 

Message Creation Date was at 21·MAY·1997 08:41 :00 

Good job yesterday. It seemed to work out well. As for yo~uestion 
yesterday, the 
President did respond to the displacement piece in I wrote for the WEB. He 

rhighlighted the passage on wage effects that indicated wages for low·wage 
Lworkers may be somewhat depressed by welfare reform even if their employment 

prospects aren't affected much. . 

Phil 



1] Cynthia A. Rice 05/23/97 08:46: 12 AM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP 

cc: 
Subject: Re: Displacement 

Bruce's reply 
---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 05/23/97 08:50 AM ---------------------------

_WA, .. ·. t±± i i ! 
r"'w:.--~ !-i ; (L. 8ruce N. Reed 
~ .. .'- ~ 05/23/9708:19:14 AM 

~ 

Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: 
Subject: Re: Displacement 11);] 

The President told me Tues night that some states were strengthening displacement language 
because the federal language wasn't strong enough. He thought we should look into toughening 
the federal language if necessary. I told him the language was strong enough, just difficult to] 
enforce -- and in any case the best we could do with this Congress. 
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SPECIAL ANALYSIS 

Surges In Labor Supply and Labor Market Outcomes! 

Can a case be made that the entry of up to 2 .million fonner welfare· recipients into the 
labor force be accommodated without major dislocations to those already working? \ 
Several historical episodes provide encouraging evidence-although wages ,;ould be \ 
adversely affected. 

The Baby Boom 
15 
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Weekly Economic Briefing ... 

The baby boom. The baby boom cohort 
represented a huge increase in thl~ supply 
of labor when its members reached 
working age. Between 1965 arId 1974, 
the population of men between the ages 
of 25 and 34 grew by about 4 million (see . 
upper chart). Yet, the share of men in 
this age bracket who held jobs changed 
little. Nor was employment among men 
between the ages of 35 and 44 from the 
preCbaby-boom cohort much affi~ted. 

Felllide labor supply. Women's labor 
force participation has been rising for 

'deCades. Betweeri 1975 and 1996, for 
example, the fraction of women aged 25 
to '54 who were employed rose from 
about one-half to over two-thirds (see 
middle chart). Meanwhile, the fraction of 
employed men in that age: group 
remained roughly the same, apart from 
cyclical fluctuations. Thus, the entry of 
inillions of women into the labor force 
during this period apparently did not 
cause major dislocations among men. 

The Great Migration. From 1910 to 
1950 the population of blacks in the 
North increased from 1 million to 
4 million. due to migration from the 
South (see lower chart). One important 
cause of this "Great Migration" was 
reduced demand for labor in the South 
resulting from mechanization of cotton 
production. Notwithstanding this large 
influx of Southern blacks, employment in 
the North grew from 22 mHlion to 
33 million over this 40 year period. 
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Immigration. Over the past 15 years, 
the share of the population that is foreign
born has been growing at an increasing 
rate (see upper chart). Employment 
among immigrants grew by 4 million as 
their employment-to-population ratio 
actually rose between 1980 and 1990 and 
then remained roughly constant, 
indicating job-finding success among 
immigrants. The employment-to
population ratio of native-born workers 
has continued to increase gradually over 
the period. 

Teen summer employment. Each year, 
hundreds of thousands of teens Hood the 
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0.80 e recent years, for example, teen . i employment has risen about \0 to 
0.75 8: 15 percent in the summer (sf:e lower 
0.70 t chart). Employment prospects of other 

i. young workers do not appear to have 
0.85! been hurt. In fact, those aged 20-to-24 

W experience small gains in employment as 
d... well during the summer, as college 

students find summer jobs. 

Wage effects. Even if former welfare recipients are able to obtain employment J 
without displacing other workers, their entry into the labor market may 10Wi~r wages 
fcir low-skilled workers to some extent (see Weekly Economic Briefing, November 
22, 1996). Research suggests, for example, that entry of the baby boom into the labor 
market may have' depressed wages for some groups of workers. Althou.gh large 
reductions in wages would be troubling, some degree of wage flexibility enables 
those with no other means of support to find jobs. 

Conclusion. None of the examples provided here is definitive. in the sense that other 
factors may have been at work to ease the transition. Nevertheless, this range o~ 
historical episodes,providesencouraging eviden.ce that the U.S. labor market is 
flexible enough to absorb large influxes of new entrants. 
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WELFARE REFORM AND LABOR MARKET DISPLACEMENT 

Recently enacted welfare refonn legislation will lead to the inflow of perhaps :;: million welfare 
recipients into the labor market. One concern that has been raised is that these individuals will take 
jobs away from others (mainly the less-skilled) who are already engaged in market work. Such 
"displacement" would-be disturbi!tg because the burden ofwe1fare refonn should not be borne by 
those who have "played by the rules" in the past. 

Yet, it is far from clear whether current job holders will be displaced by the welfare recipients 
who will enter the labor market. The number of workers employed is determined by market forces 
that include both supply and demand side factors .. While the supply of workers will C(!rtainly increase, 
the demand for workers continues to grow; for instance, 12 million new jobs have been created since 
January 1993. A rising demand for workers may allow for the entry of welfare recipients into the 
labor market without disrupting the employment of those currently holding jobs. 

One way to determine whether displacement is likely to occur is to examine previous episodes 
where alar e number of new workers entered the labor market fo neconomic reasons. 
T IS brief report will explore the employment outcomes resulting from such events for new and 
previously employed workers in the period oftime after the "shock" occurred. Several such incidents 
are considered, including: (1) the baby boom, (2) growing female labor force participation, (3) the 
"Great Migration" of blacks to the North in the first half of this century, (4) the boom in immigation, 
including one localized incident of a sudden increase in the size of an immigrant community, and (5) 
teen summer employment. In all five ~ases, the evidence suggests that little disPlacement occurs. 
Furthennore, the Administration's labor market policies have been designed to minim~ze the problem, 
should it occur. 

mSTORlCAL EVIDENCE ON LABOR MARKET DISPLACEMENT 

~DD5 

. Several historical examples of surges in the supply of labor can help us evaluate the effect of 
such shocks on those already working. In each case, the evidence indicates that large numbers of new 
jobs were obtained by the group entering the labor market with no obvious im act on the employment II 
of others. Each of the examples provided ere may not be perfect in the sense that Ilt er events may 
have been occurring contemporaneously which eased the transition. Nevertheless,. the fact that the 
labor sup Iy shocks did not appear to enerate &iiYSl . cant labor market dis laoeement in all five 
cases suggests t at, aSI e om cyclical fluctuations, market mechanisms oper,ate to provide a 
sufficient number of jobs for all who seek them. 

The Baby Boom 

The baby boom cohort born in the years foUowing World War II was signifkantly larger than 
preceding cohorts; the baby boomers represented a huge increase in the available supply ofJabor 
when they reached labor market age. For example; between 1965 and 1974, the population of men 
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between the ages of2S and 34 grew by about 4 million (Figure 1). As these individuals moved into 
the labor market, their success in finding jobs was comparable to earlier cohorts of younger workers, 
as measured by the employment-to-population ratio. Evidence suggests that the baby boomers' 
arrival in the labor market did not lead to employment declines for older workers, however; the 
employment-to-population ratio of3S to 44 year old men remained roughly constant over the period. 

Increased Female Labor Supply 

The trend towards greater labor force participation among women has been ongoing for 
several decades. For instance, the share of women between the ages of25 and 54 with jobs rose from 
about half to over two-thirds between 1975 and 1996 (Figure 2). The entry of so many women into· 
the labor market may have led to job loss among the men for whom they may have competed for jobs. 
Evidence contradicts this hypothesis; the share of men between the ages of 25 and 54 that were 
employed exhibited very little change aside from cyclical fluctuations over this periiod. 

The Great Migration 

From 1910 to 1950 the migration of blacks from the South increased the population of blacks 
in the North from 1 million to 4 million (see Figure 3). This "Great Migration" came about in 
response to a number offactors: increased labor demand in the North brought about by two world 
wars, a desire on the part of blacks for greater freedom and economic opportunity, and a reduction 
in labor demand in the South resulting from the mecnaruzation of cotton production. The skills that 
these migrants had acquired in the agricultural South were obsolete in the industrial North. Yet the 
North absorbed these internal migrants and still created significantly more employmc:nt opportunities 
for others; employment increased from 22 million to 33 million over this 40 year pedod. This record 
is even more impressive given that this period includes the Great Depression, when Northern 
employment actually fell. 

Immigration 

The flow of immigrants into the United States and into the labor market has risen dramatically 
over the past 15 years. Although only about 400,000 immigrants entered this countlY per year in the 
1970s, the inflow has risen to roughly twice that recently. As a result, the share ofthc: population that 
is foreign born has been increasing at an increasing rate (Figure 4). These new irnnugrants appear 
to have been largely successful in obtaining employment as the employment-to-po,pulation ratio of 
immigrants actually rose between 1980 and 1990 and has remained roughly constant since then. The 
employment gains of these new workers may have come at the expense of native born workers with 
whom they may have been competing. No evidence of this displacement is apparent, however, as the 
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employment-to-population ratio of native-born workers has continued to gradually increase over the 
period. I . 

Localized incidents of a sudden increase in the size of an immigrant community provide 
additional evidence that native-born workers are not displaced by immigrants.2 For example, the 
Miami area became the home for several hundred thousand Cuban immigrants released for political 
reasons in the summer of 1980 Mariel Boatlift. Changes in..the labor market success for native born 
workers of various demographic groups can be identified by examining employment patterns for 
Miami residents to similar workers residing in comparison cities in the years immedi:!tely before and 
just after 1980. If the inflow of Cuban immigrants displaced native-born workers in lliliami, the share 
of a particular demographic group employed should have fallen there compared to other localities and 
the effect should have been larger for less-skilled workers that could more easily substitute for the 
new, largely less-skilled, immigrants. Evidence indicates that this pattern is not observed in the data, 
however, suggesting that job displacement did not occur in Miami. 

Teen Summer Employment 

Each year, hundreds of thousands of teens flood the labor market during theiI" school summer 
vacations looking for jobs. Over the past few years, for example, an additional 10 to 15 percent of 
teens obtain employment during the summer compared to the rest of the year (FiguN 5). This surge 
of very young workers may hinder the employment prospects of other young workers between the 
ages of20 and 24 or perhaps even those between 25 and 34. Employment pattem:s for these other 
groups shows no adverse reaction to the entry of teens during the summer. In fact, those aged 20-24 
experience small gains in employment as well during the summer as college students seek summer 

. employment. 

POLICIES TO MITIGATE ANY DISPLACEMENT EFFECTS 

The best estimates currently available suggest that any displacement effect associated with 
welfare reform will be sma1l, at most. Nevertheless, to mitigate any adverse impact of welfare reform 
on other workers in the economy the Administration has developed a four prong strategy to stimulate 

IThe impact of immigrants on labor market outcomes of natives has been fiXamined 
extensively by academic researchers; reviews of this literature include Friedberg, Rachel M. and 
Jennifer Hunt, The Impact of Immigrants on Host Country Wages, Employment, and Growth," 
Journal of Ecnomjc Penpectjyes, Spring 1995, pp. 23-44, and George Boljas, "The Economics of 
Immigration," Journal of Economic Ljterature, December 1994, pp. 1667-1717. 

2See Card, David, "The Impact of the Mariel Boatlift on the Miami Labor Market," 
Industrial and Labor Relatjons Review January 1990, pp. 245-157 and Hunt, Jennifer, "The 
Impat of the 1962 Repatriates from Algeria on the French Labor Market," IndustJjaJ and Labor 
ReJatjon~ Review, April 1992, pp. 556-572. 
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employment and prevent displacement. This strategy is essential to insuring that their are enough jobs 
in the economy to accommodate everyone that wants to work. 

FIrSt, it is critically important that the overall economy continue to grow and expand. Since 
1993 nearly 12 million jobs being created in the economy lowering unemployment to below 6 percent 
for 31 consecutive months. The President's balanced budget plan will insure defidt reduction and 
promote economic growth so that all Americans can enjoy a better economic future. 

Second, the President has proposed $3 billion for the Welfare-to-Work Chllllenge program. 
This program gives states and cities subsidies to help encourage private business to expand the 
number of jobs and hire welfare recipients. By helping stimulate job creation by private employers the 
total number of jobs available would increase to accommodate those moving off the welfare rolls. 

Third, the President has proposed a continuation of the Work Opportunity Tax Credit 
(WOTC) for hiring individuals from certain economically disadvantaged groups and the welfare to 
work (WTW) tax credit for hiring long term welfare recipients. The WOTC and WTW tax credits 
are worth up to $2100 and $5000 per year respectively. A Harvard University study has shown that 
tax subsidies can be effective in boosting employment of disadvantaged adults and youth.] These job 
creation' benefits are more likely to exist when tax credits are combined with the types of direct 
demand stimulus embodied in the Welfare-to-:Work initiative. 

Finally, the President's welfare reform legislation has embodied in it legisMive prohibitions 
designed to prevent employers from displacing workers with welfare recipients. The Personal 
Responsibility and Work Opportunity Reconciliation Act contains specific language to prohibit the 
displacement of existing workers with welfare recipients.· Employers claiming the WOTC or WTW 
tax credit must keep the employee 120 days or 400 hours to get any of the benefit o.fthe credit. This 
encourages employers to establish long term jobs rather than churning over one w"rker for another 
simply to get the credit. 

3 See Lawrence Katz" Wage Subsidies For The Disadvantaged", National Bureau of 
Economic Research, working paper 5679, July 1996. 

• Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Sec. 407, f. 
Nondisplncement in Work Activities. 
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Figure 2 
Effect of Growth in Female Employment 
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Figure 3 
Effect of the .IIGreat Migration" 
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Figure 4 
Effect of Immi~ration 
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Figure 5 
Effect of Teen Summer Employment 
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tJ Cynthia A. Rice 11/19/97 03:38:48 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Oiana Fortuna/OPO/EOP, Andrea Kane/OPD/EOP, Laura Emmett/WHO/EOP 
Subject: Senator Murray & the President's trip to Washington State 

Since the President is seeing Senator Murray in Washington state on Saturday, do you think he 
needs a memo in his trip book on the domestic violence provisions of the welfare regulation? We 
could simply repeat what we told him in this week's weekly (see below). The Senator's staff was 
apparently a bit unpleasant at the HHS briefing --

"The regulation also addresses Senator Murray's concerns about victims of domestic violence 
without threatening the integrity of the work rules. Under the regulation, a state will not be 
penalized for failing to meet work rates or time limits if its failure to do so is attributable to granting 
waivers to victims of domestic violence -- provided that the waivers are temporary and that they 
are accompanied by services to help the individual prepare for work and self-sufficiency. Sen. 
Murray may think that the regulation does not go far enough, but we think it represents the best 
accomodation of the full range of interests." 
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t:t+L~ Bruce N. Reed 
t--' 10/31/97 11 :24:28 AM 
! 

Record Type: Record 

To: Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP, Diana Fortuna/OPO/EOP 

cc: 
Subject: Murray thought 

In the TANF reg, could we use the scaled-back DV definition for time limit exemptions -- ie, states 
could only exempt from time limits women w/medical evidence of recent abuse? Would that be 
narrOwer than where you are now? 



tJ Cynthia A. Rice 10/16/97 01 :38:40 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: Domestic violence in Labor-HHS 

Mary Bourdette accepted our changes, Elena, so that the key part of the proposed report language 
now reads "we strongly urge the Secretary of Health and Human Services, in exercising her 
discretion to assess penalties against States that fail to meet the requirements of PRWORA, to take 
into account State efforts to protect and provide services and otherwise assist victims of domestic 
violence. We recommend that the Secretary utilize the regulatory process to advise States of these 
penalty considerations." ["protect" added by Ann Rosewater] 

Barbara Chow, Jack Lew, and OMB leg affairs all signed off on the idea of responding to Harkin's 
request to suggest report language. Barry White's folks looked at the actual language. 
So, Mary is calling Marsha Simon of Harkin's staff shortly. 



r:p::rrr 
t:t'i~" Bruce N, Reed 
r"T" "'"" 1 0/15/97 12:46:43 PM 

Record Type: Record 

To: Cynthia A, Rice/OPO/EOP, Elena Kagan/OPO/EOP, Diana Fortuna/OPO/EOP 

cc: 
Subject: murray amdt 

Donna called from the road to say she was still worried that the House might agree to the Murray 
amdt, and suggested that we talk to Mary again about ways to keep them from doing so. (I don't 
think she had any new info; she has not talked to Murray.) She raised the possibility of getting 
appropriators to add more $ to the hotline or for battered women shelters. We agreed that if it 
looks like the'House will cave, we should get the Republicans to push our (revised) language 
instead. 

I told her we talked to Mary yesterday. Are y'all talking again? 
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p. '. 
Calculation ofthose subject to the work requirement. 

o "-11\ Lre.-c.."-; ~ - 'fs'\..I.. "t ""-\ .. L...l 
The Murray amendment would automatically reduce the number of people subject to. the work 
requirement one-for-one by the number of individuals granted "good cause" family violence 
waivers. There would be no requirement for the waived people to participate in ~ specific 
activities. 

The DPC option would grant "good cause" waivers under family violence only to individuals who 
are participating in temporary services designed to ensure safety, promote independence and 
prepare for employment. This would effectively lower a state's work requirement simply by 
counting these individuals as working, albeit for a "temporary" period. 

One way to ensure that there are no dramatic reductions to the work requirement would be to 
remove these individuals from the numerator and the denominator of the work requirement 
calculations. 

Consider, for example, a state that has 100,000 welfare recipients and in FY98 is required to place 
30,000 in work (i.e. 30% work rate). 

Under Murray'S option, if 10,000 were exempt under the family violence option, this state 
would only need to place 20,000 ofits recipients to meet the 'Work requirement. 

Under DPC, the number would be the same so long as the waived individuals participate in 
temporary services that help them prepare for work (which IYlay be less intensive than work 
activities). 

Under our alternative, the 10,000 would be removed from the denominator, resulting in 30% of 
90,000 (or 27,000) recipients who need to be placed in work. This would help guard against a 
"gutting" of the work requirements. 

While we think this option is least likely of the three to undermine the work requirements, other 
groups might later seek similar relief, arguing they too should be removed from the base for 
purposes of calculating participation rates, and therefore exempt from work requirements. This, 
of course, could lead to a large exempt pool as became the case under the JOBS program. 



Proposed Amendment 
(Additions to Murray Amendment are underlined; deletions are 

:stril:en) 

SEC .. PROTECTING VICTIMS OF FAMILY VIOLENCE. 

(a) Findings.--Congress finds that--

(1) the intent of Congress in amending part A of title IVof the 
Social Security Act (42 U.S.C. 601 et seq.) in section 103(a) of 
the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (Public Law 104-193; 110 Stat 2112) was to allow 
States to take into account the effects of the epidemic of 
domestic violence in establishing their welfare programs, by 
giving States the flexibility to grant individual, temporary 
waivers for good cause to victims of domestic violence Who meet 
the criteria set forth in section 402 (a) (7) (B) of the Social 
Security Act (42 U.S.C.602(a) (7) (B»; 

(2) the allowance of waivers under such sections was not intended 
to be limited b}' other, 05eparate, dnd independent pro v isioIl05 of 
part A of title IV of tile Social SecuLit) Act (42 U.S.C. 601 et 
:seq.) undermine the law's goals of work and personal 
responsibility; 

(3) under section 402 (a) (7) (A) (iii) of such Act (42 U.S.C. 
602 (a) (7) (A) (iii», requirements under the temporary assistance 
for needy families program under part A of title IV of such ~ct 
may, for good cause, be waived for so long as necessary; and 

(4) good cause waivers granted pursuant to section 
402 (a) (7) (A) (iii) of such Act (42 U.S.C. 602 (a) (7) (A) (iii» are 
intended to be temporary and directed only at particular program 
requirements when needed on an individual case-by-case basis, and 
are intended to facilitate the ability of victims of domestic 
violence to move forward and meet program requirements when safe 
and feasible without interference by domestic violence. 

(b) Clarification of Waiver Provisions.--

(1) In general.--Section 402 (a) (7) of the Social Security Act (41 
U.S.C. 602(a) (7» is amended by adding at the end the following: 

'(C) No numerical limits.--In implementing this paragraph, a 
State shall not be subject to any numerical limitation in the 
granting of good cause waivers under subparagraph (A) (iii) _ 



,. 

- Mlj1 individtlal to WilOILl a good catl~e ~aiuer of compliance ~itlt 
thi:5 Act ha:5 been granted in 'accordalice with :5t1bparagraplr 
(1\) (iii) :shall not be incltlded for purposes of determining a 
State'5 compliance witll the participation late reqtlirem€nts set 
forth ill 3ectioll 407, for purpoiSes of applj1illg the iiwitatioll 
described ill :section 400 (8) (7) (8) (ii), or for PtllpOS€3 of 
determining whether to impose a penalty tInder paragr aph (3) I (5), 
or (9) of :section 409 (a) . I • 

(E) Good cause domestic violence waiver defined. -- A good cause 
domestic violence waiver means a waiver granted in accordance 
with subparagraph (A) (iii) that is (i) temporary; (ii) based on 
an individualized evaluation of need; and (iii) includes services 
designed to ensure safety. promote independence. and prepare for 
employment. 

(2) Effective date.--The amendment made by paragraph (1) takes 
effect as if it has been included in the enactment of section 
103(a) of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (Public Law 104-193; 110 Stat. 2112) 

(c) Federal Parent Locator Service.--

(1) In general. --Sect ion 453 of the Social Security Act (42 
U.S.C. 653), as amended by section 5534 of the Balanced Budget 
Act of 1997 (Public Law 105-33; 111 Stat. 627), is amended--

(A) in subsection (b) (2)--

(i) in the matter preceding subparagraph (A), by inserting 'or 
that the health, safety, or liberty or a parent or child would be 
unreasonably put at risk by the disclosure of such information, • 
before 'provided that'; 



(ii) in subparagraph (A), by inserting', that the health, 
safety, or liberty or a parent or child would be unreasonably put 
at risk by the disclosure of such information,' before 'and that 
information'; and 

(iii) in subparagraph (B) (i), by striking 
parent or the child' and inserting 'place 
liberty of a parent or child unreasonably 

'be harmful to the 
the health, safety, or 
at risk'; and, 

(B) in subsection (c) (2), by inserting " or to serve as the 
initiating court in an action to seek and order,' before 'against 
a noncustodial', 

(2) State plan,--Section 454(26) of the Social Security Act (42 
U,S.C. 654), as amended by section 5552 of the Balanced Budget 
Act of 1997 (Public Law 105-33; 111 Stat. 635), is amended--

(A) in subparagraph (C), by striking 'result in physical or 
emotional harm to the party or the child' and inserting 'place 
the health, safety, or liberty of a parent or child unreasonably 
at risk'; 

(B) in subparagraph (D), by striking 'of domestic violence or 
child abuse against a party or the child and that the disclosure 
of such information could be harmful to the party or the child' 
and inserting 'that the health, safety, or liberty of a parent or 
child would be unreasonably put at risk by the disclosure of such 
information'; and 

(C) in subparagraph (E), by striking 'of domestic violence' and 
all that follows through the semicolon and inserting 'that the 
health, safety, or liberty of a parent or child would be 
unreasonably put at risk by the disclosure of such information 
pursuant to section 453(b) (2), the court shall determine whether 
disclosure to any other person or persons of information received 
from the Secretary could place the health, safety, or liberty or 
a parent or child unreasonably at risk (if the court determines 
that disclosure to any other person could be harmful, the court 
and its agents shall not make any such disclosure);'. 

(3) Effective date.--The amendments made by this section shall 
take effect 1 day after the effective date described in section 
5557(a) of the Balanced Budget Act of 1997 (Public Law 105-33). 

(d) Waivers. --
(1) In general. Section 415 (a) (1) is amended: 
(A) in subparagraph (A) bv inserting "or (C)" before", if any 
waiver" 
(B) following subparagraph (B) inserting "(C) Notwithstanding any 
other provision of law, a state shall be subject to the provision 



,. 

of section 408 ra) (7) • " 
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Comm=tts an Proposed Changes.to MIlITllY Ameqdmcnt .... 
(Family Violence Option Clarification Bill): . 

SummaJ;)': Our primary concerns arc twofold: . 

(I) The proposed revision will di~c::ourage states from adopting and fully 
implementing tho F'VO by p~g lIIe burden on the states to resolve issues 
regmling calculation of work parti~ipation rates and. to a somewhat lesser extent, 
the time limit penalties; 

(2) In adapting federal statutory definitions of "waiver" and "temporary," the 
proposed revision usurps state autbPrity (which has already been ,,"excised in 
many states), and undennines the JIUlPOse of the FVO to provide flexibility to 
Stales as well as individual domestr. 'Violen~ 'Victims. 

Specific Comments: 

. ~ec.(a)(2): The deletio~ of specific language clarifying that the Family Violence Option (FVO) is 
separate and independent from the hardship c:x&:mption and other pro'Visions of the Social 
Security Act Is partic:ularly problematic: in light of the additio.n of Sec. (d), discussed below. 
which appears to extend time limits under Section 40B(a)(7) to all recipients "notwithslandin~ . y 
any other provision of law." In addition, the addition of language empl1llsizing the "law's goats 1"
ofwork and personal responsibility" may be prab)cmatic and undermine the intent of the Family. 
Viol= Option insofar as it interacts with new language proposal at Sccs.(b)(l){E) and (Fl: . 

Sec.(b)( I )(0)(1): This change deviates from the FVO Qarification in that it places the onus on 
states to raise domestic violence 'lNaivers as a ~defense~ to potential penalties, giving HHS 
discretion to dctemrine the state's "eligibility" for a good cause e~cc:ption, rath=- than simply 
setting out the appropriate calf;U!ation for determiDing ~ penalties. As such. the provision 
could serve to discourage states from taking implementing waivers, since they cannot anticipate 
whether they will be found "eligible." 

Sec.(b)( I )(D){2): This proposed change is cxtremoly problematic, in that it will have the effect of 
discouraging states from providing waivers of work requirements. Under the proposed 
proVision, states -may" ehoosc ~uch .. method of calculating partic:ipation requirements. But the 
term "may" puts the issue back in the state political arena, where it may take years to resolve. It 
would be more appropriate for HHS to simply inform states of the appropriate procedures for 
calculating participation rates, rather than continue to leave the status ofbatteted Women open to 
question. 

Scc.(b)(I)(E) and (F): Most states which have cOMidered IIJ1Ii adopted the Family Violence 
Optlon have already adopted legislation and are in the process of proIllulgating regulations whieh 
address the issues in these sections. This federalloegislation would usUIp state authority. Indeed, 
the Section=- imJ'K'1~ rcqnt~rncn". nl' STAIr"" lhal ,,~ ""r1""Ower th:a.D. the- ~uireD;J.ents thQ.l IDQ.Il)' 
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states have adopted to date. Consistent with the pivo, most state liomestic violence advocates 
have argued for flexibility in designing service plans for waiver recipients. For example, New 
Yorl:. legislation requires reassessment ofFVO waivers every fOUT months, at the time of the 
welfare recipients' recertification. ThDugh it is acceptable to domestic violcnt:e advocates in the 
stale and gives women appropriate flexibility to address domestic violence as ~1J as proVision 
ofservic:es, this state: statute might nDt meet the new requirements ofSec.(b}(I}(F) as written. 
The additional mandates will lUIIlccesSllri1y interfcm:: with the work of state-level advocates, and 
would best be addressed in the context of regulations. wh=re the states will have an oppottunity 
to col!U1Jent. 

Sec.(d): (Waivers). This proposed change IIJIpcalS to have nothing to do with the Family 
Violellt:e Option. but instead attempts to aIIlend the genmll Personal Responsibility Act 
provision for states operating programs under a fe4leral waiver, by adding a new requirement no! 
in the original legislation. Thus, this change deviates completely from the intent of the Senate, 
which Wl\S to make a limited clarification of !he Family Violence Option IUld not to address o!her 
portions of the PRA. Furtber. because: of the proposed change in the findings at (a)(2) above, 
there may be questions about the "notwithstanding any other provision of law" language. Instead 
of elarifying requil'cm.ents. this now create!! a potential conflict with the language about the 
interaction ofthc hardship exemption and the FVO under (b}(1)(D). This proposed change 
appears to be an attempt to take advalXlage of Congress' efforts to clarify two questions about the 
FVO by slipping in some broader changes to the welfare law, and should be jettisoned. 

'i:!:.I vvv 

[;103 



• Our proposal allows states to grant temporary waivers from the work rules and time 
limits to victims of domestic violence, which is the primary goal ofthe Senate provision. 

• However, our proposal achieves this goal through a different mechanism than the Senate. 
Rather than exclude victims of domestic violence from the work rates and time limits 
altogether, our proposal ensures that states that fail to meet the work rates or time limit 
standards because of domestic violence waivers will not receive financial penalties. 

• Our proposal goes further than the Senate in encouraging states to provide services to 
victims of domestic violence, exempting states from penalties only if they provide 
services based on an individual assessment. 

• Our proposal also includes a provision not in the Senate bill, which ensures that states 
continuing welfare reform waivers will be subject to the five year time limit. 
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The Secreeary of HHS is instructed to include provisions in the TANF 
regulations that would allow States to claim reasonable cause for 
failing to meet one of the TANF penalty provisions in casas where a 
State (1) has provided temporary "good cause" waivers of program 
requirements (such as time limits and work participation) for victims of 
domestic violence, under the Family Violence Option; and (2) has 
demonstrated that it has met the statutory requirements, except with 
respect to such recipients for whom alternative service plans are in 
place. 
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Proposed Amendment 
(Additions to Murray Amendment are underlined; deletions are 

,yt:::rieken) 

SEC .. PROTECTING VICTIMS OF FAMILY VIOLENCE. 

(a) Findings.--Congress finds that--

(1) the intent of Congress in amending part A of title IV of the 
Social Security Act (42 U.S.C. 601 et seq.) in section 103(a) of 
the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (Public Law 104-193; 110 Stat 2112) was to allow 
States to take into account the effects of the epidemic of 
domestic violence in establishing their welfare programs, by 
giving States the flexibility to grant individual, temporary 
waivers for good cause to victims of domestic violence who meet 
the criteria set forth in section 402 (a) (7) (B) of the Social 
Security Act (42 U.S.C.602(a) (7) (B)); 

(2) the allowance of waivers under such sections was not intended 
to be liILtieed bl etheL, 05cparaec 1 and independent pr:OUi3io113 of 
paLL 1\ of tit-lc IV of t::hc Social Scctlritj' Act (112 U.S.C. 681 et 
~eq.) undermine the law's goals of work and personal 
responsibility; 

(3) under section 402(a) (7) (A) (iii) of such Act (42 U.S.C. 
602(a) (7) (A) (iii)), requirements under the temporary assistance 
for needy families program under part A of title IV of such Act 
may, for good cause, be waived for so long as necessary; and 

(4) good cause waivers granted pursuant to section 
402(a) (7) (A) (iii) of such Act (42 U.S.C. 602(a) (7) (A) (iii)) are 
intended to be temporary and directed only at particular program 
requirements when needed on an individual case-by-case basis, and 
are intended to facilitate the ability of victims of domestic 
violence to move forward and meet program requirements when safe 
and feasible without interference by domestic violence. 

(b) Clarification of Waiver Provisions.--

(1) In general.--Section 402(a) (7) of the Social Security Act (41 
U.S.C. 602(a) (7)) is amended by adding at the end the following: 

"(C) No numerical limits.--In implementing this paragraph, a 
State shall not be subject to any numerical limitation in the 
granting of good cause waivers under subparagraph (A) (iii). 

'(D)i1aiuercd illdividtto15 not: ilicltlded for pdrpo3ce of certain 



o~he:r provi",ioll'" of Lhi'" pay t::.. Ani individdal to hhom a good 
cad",e Hoiver of compliallce b4i:th thi", Act lta", been gYdn'Led in 
accordance Hith ;'dbpa:!agioph (A) (iii) !5hall not be ineldded for 
ptlx:po03e03 of determining a S t::ai:::e':5 compliance Hith the 
payticipation ieee :r:cqtliierlLeli~:3 set foy th i.ll section 407 I for 
ptlrp003C'" of appli illg ~he linti:~ation dc;,cribeel in 03ceeion 
400 (a) (7) (6) (ii) I or for purp0:3e", of deLcYILlining vdtct:hcr to 
impo5e a penolti dllele:! pala~J:aph (3) I (5) I ox: (9) of 3ee'Eion 
409(a).' . 

.. CD) Good cause domestic violence waiver defined. -- A good cause 
domestic violence waiver means a waiver granted in accordance 
with subparagraph (A) (iii) that is (I) temporary; (ii) based on 
an individualized evaluation of need; and (iii) includes services 
designed to ensure safety, promote independence, and prepare for 
employment. 

"(E) For purposes of subparagraph (D), the Secretary shall define 
the term "temporary," consistent with subsection(a) (2), and for 
the minimum period of time necessary to meet the reguirements of 
this section . 

.. (F) Treatment of waivered individuals for purposes of certain 
other provisions of this part.--As set forth in sections 
409(a)(3) and 409(a)(9) the Secretary may determine that a State 
has reasonable cause as defined in section 409(b) for failure to 
meet the requirements of section 407(a) or 408(a)(7) due to the 
granting of good cause domestic yiolence waivers. "'" 

11 ..... (.'''''; r 
( 2) Reasonable cause provi s ions. 

(A) Section 409(a)( 3) of the Social Security Act is amended 
by adding at the end the following subparagraph: 

neD) CONSIDERATION OF DOMESTIC VIOLENCE WAIVERS.uIn 
determining whether a State has complied with section 407(a) 
for the fiscal year, the Secretary may determine that a 
State has reasonable cause under subsection (b) of this 
section ifu 

n (I) the State has elected to grant good cause 
domestic violence waiyers under section 402 (a) ( 7 ); and 

n (ii) the number of families by which the State 
fails to meet the participation rate requirements under 
section 407(a) for the fiscal year does not exceed the 
product of the applicable minimum" participation rate 
for the fiscal year multiplied by the average monthly 
number of families with individuals granted good cause 
domestic violence waivers under section 402 ( a ) ( 7 ) . n 

(B) Section 409 (a) ( 9) of the Social Security Act is amended 
to read as follows: 
n (9) FAILURE TO COMPLY WITH 5 YEAR LIMIT ON ASSISTANCE. u 

n(A) IN GENERAL. --If the Secretary determines that a 
State has not complied with section 408( a)( 7) during a 
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fiscal year. the Secretary sha~ 1 reduce the grant payable to 
the State under section 403(a)( 1) for the immediately 
succeeding fiscal year by an amount equal to 5 percent of 
the State family assistance grant. 

"(B) CONSIDERATION OF DOMESTIC VIOLENCE WAIVERS.--In 
determining whether a State has complied with the limitation 
in section 408 (a)( 7 )( C) for the fiscal year. the Secretary. 
may determine that a State has reasonable cause under 
subsection (b) of this section if--

"( I) the State has elected to grant good cause 
domestic yiolence waivers under section 402(a)(7); and 

" ( ii) the number of families granted hardship 
exceptions under section ~08(a)(7)(C) does not exceed 
the sum of n 

"(I) the number of families with individuals 
granted good cause de>mestic yiolence waiyers under 
section 402 ( a ) ( 7) whO have reached the 60 month 
limit described in section 408 (a) ( 7); and 

"( II) 20 percen.t of the average monthly 
number of families other than those described in 
subclause (I) to whi.ch assistance is provided 
under the State program funded under this part. " 

(3) Effective date.--The amendment made by paragraph (1) takes 
effect as if it has been included in the enactment of section 
103 (a) of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (Public Law 104-193; 110 Stat. 2112). 

© Federal Parent Locator Service.--

(1) In general. --Section 453 of the Social Security Act (42 
U.S.C. 653), as amended by section 5534 of the Balanced Budget 
Act of 1997 (Public Law 105-33; III Stat. 627), is amended--

(A) in subsection (b) (2)--

(I) in the matter preceding subparagraph (A), by inserting 'or 
that the health, safety, or liberty or a parent or child would be 
unreasonably put at risk by the di sclosure of such information,' 
before 'provided that'; 

(ii) in subparagraph (A), by inserting ,that the health, 
safety, or liberty or a parent or child would be unreasonably put 
at risk by the disclosure of such information,' before 'and that 
information'; and 

(iii) in subparagraph (B) (I), by striking 'be harmful to the 
parent or the child' and inserting 'place the health, safety, or 
liberty of a parent or child unreasonably at risk'; and. 

(B) in subsection (c) (2), by inserting', or to serve as the 
initiating court in an action to seek and order,' before 'against 
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a noncustodial'. 

(2) State plan.--Section 454(26) of the Social Security Act (42 
U.S.C. 654), as amended by section 5552 of the Balanced Budget 
Act of 1997 (Public Law 105-33; 111 Stat. 635), is amended--

(A) in subparagraph (C), by striking . result in physical or 
emotional harm to the party or the child' and inserting 'place 
the health, safety, or liberty of a parent or child unreasonably 
at risk'; 

(B) in subparagraph (D), by striking 'of domestic violence or 
child abuse against a party or the child and that the disclosure 
of such information could be harmful to the party or the child' 
and inserting 'that the health, safety, or liberty of a parent or 
child would be unreasonably put at risk by the disclosure of such 
information'; and 

(C) in subparagraph (E), by striking 'of domestic violence' and 
all that follows through the semicolon and ins erting 'that the 
health, safety, or liberty of a parent or child would be 
unreasonably put at risk by the disclosure of such information 
pursuant to section 453 (b) (2), the court shall determine whether 
disclosure to any other person or persons of information received 
from the Secretary could place the health, safety, or liberty or 
a parent or child unreasonably at risk (if the court determines 
that disclosure to any other person could be harmful, the court 
and its agents shall not make any such disclosure);'. 

(3) Effective date.--The amendments made by this section shall 
take effect 1 day after the effective date described in section 
5557 (a) of the Balanced Budget Act of 1997 (Public Law 105-33). 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP 

cc: 
Subject: Revised Murray Alternative 

~ 
murray4.wp Here's the revised Murray amendment as we discussed this morning. The shaded 

areas represent changes to our earlier version (you have to launch it to see the shading). 

Calculation of those subject to the work requirement. 

The Murray amendment would automatically reduce the number of people su bject to the work 
requirement one-for-one by the number of individuals granted "good cause" family violence 
waivers. There would be no requirement for the waived people to participate in any specific 
activities. 

The DPC option would grant "good cause" waivers under family violence only to individuals who 
are participating in temporary services designed to ensure safety, promote independence and 
prepare for employment. This would effectively lower a state's work requirement simply by 
counting these individuals as working, albeit for a "temporary" period. 

One way to ensure that there are no dramatic reductions to the work requirement would be to 
remove these individuals from the numerator and the denominator of the work requirement 
calculations. 

Consider, for example, a state that has 100,000 welfare recipients and in FY98 is required to place 
30,000 in work (i.e. 30% work rate). 

Under Murray's option, if 10,000 were exempt under the family violence option, this state 
would only need to place 20,000 of its recipients to meet the work requirement. 

Under DPC, the number would be the same so long as the waived individuals participate in 
temporary services that help them prepare for work (which may be less intensive than work 
activities) . 

Under our alternative, the 10,000 would be removed from the denominator, resulting in 30% of 
90,000 (or 27,000) recipients who need to be placed in work. This would help guard against a 
"gutting" of the work requirements. 

While we think this option is least likely of the three to undermine the work requirements, other 
groups might later seek similar relief, arguing they too should be removed from the base for 
purposes of calculating participation rates, and therefore exempt from work requirements. This, of 
course, could lead to a large exempt pool as became the case under the JOBS program. 



Proposed Amendbnent 
(Additions to Murray Amendment are underlined; deletions are 

QtriiEeR) 

SEC .. PROTECTING VICTIMS OF FAMILY VIOLENCE. 

(a) Findings.--Congress finds that--

(1) the intent of Congress in amending part A of title IV of the 
Social Security Act (42 U.S.C. 601 et seq.) in section l03(a) of 
the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (Public Law 104-193; 110 Stat 2112) was to allow 
States to take into account the effects of the epidemic of 
domestic violence in establishing their welfare programs, by 
giving States the flexibility to grant individual, temporary 
waivers for good cause to victims of domestic violence who meet 
the criteria set forth in section 402 (a) (7) (B) of the Social 
Security Act (42 U.S.C. 602 (a) (7) (B)) ; 

(2) the allowance of waivers under such sections was not intended 
to 13e limited by other, separate, and indepCFlcicflt FlrovisioFlO of 
part A sf title IV sf tAe Sseial Security Aet (42 u. S. G. 691 et 
seq.) undermine the law's goals of work and personal 
responsibility; 

(3) under section 402 (a) (7) (A) (iii) of such Act (42 U.S.C. 
602 (a) (7) (A) (iii)), requirements under the temporary assistance 
for needy families program under part A of title IV of such Act 
may, for good cause, be waived for so long as necessary; and 

(4) good cause waivers granted pursuant to section 
402 (a) (7) (A) (iii) of such Act (42 U. S.C. 602 (a) (7) (A) (iii)) are 
intended to be temporary and directed only at particular program 
requirements when needed on an individual case-by-case basis, and 
are intended to facilitate the ability of victims of domestic 
violence to move forward and meet program requirements when safe 
and feasible without interference by domestic violence. 

(b) Clarification of Waiver Provisions.--

(1) In general.--Section 402 (a) (7) of the Social Security Act (41 
U.S.C. 602 (a) (7)) is amended by adding at the end the following: 

'(C) No numerical limits.--In implementing this paragraph, a 
State shall not be subject to any numerical limitation in the 
granting of good cause waivers under subparagraph (A) (iii) . 

, (D) Treatment of wai vered individuals for purposes of certain 
other provisions of this part.--

PagelJl 
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(1) A state will be eligible for a reasonable good cause 
exception as defined in Section 409(b) if it demonstrates that 
its failure to meet the requirements of 408(a) (7) is attributable 
to its provision of good cause domestic violence waivers. 

(2) For purposes of determining compliance with the participation 
rate requirements set forth in section 407(a), a State may 
exclude recipients of good cause domestic violence waivers from 
the base, as defined in section 407 (b) (1) (B) (ii) (I), in 
calculating its monthly participation rate. 

PlAY individual to ",;hom a good cause v:aivc£ of eOffipliance TnTith 
this Act ~as been grantecl iF! accordance "'ith subparagraph 
(A) (iii) sAall flot be iRClt:leiee for !3urf3oses of determiAing a 
State's eompliancc • ... itR tRe participation rate reEjuiremento set 
forth in seotieR 407, for ~urpoge9 of applying the limitation 
descri13ed in section 198 (a) (7) (C) (ii), or for purposes of 
determining • ... RetRer to impose a penalty under paragrapti (3), (§) , 
or (9) of section 199(a) .'. 

(E) Good cause domestic violence waiver defined. -- A good cause 
domestic violence waiver means a waiver granted in accordance 
with subparagraph (A) (iii) that is (i) temporary; (ii) based on 
an individualized evaluation of need; and (iii) includes services 
designed to ensure safety, promote independence, and prepare for 
employment. 

(F) For purposes of subparagraph (E), the Secretary shall define 
the term "temporary," consistent with subsection (a) (2), and for 
the minimum period of time necessary to meet the requirements of 
this section. 

(2) Effective date.--The amendment made by paragraph (1) takes 
effect as if it has been included in the enactment of section 
103(a) of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (Public Law 104-193; 110 Stat. 2112). 

(c) Federal Parent Locator Service.--

(1) In general.--Section 453 of the Social Security Act (42 
U.S.C. 653), as amended by section 5534 of the Balanced Budget 
Act of 1997 (Public Law 105-33; III Stat. 627), is amended--

(A) in subsection (b) (2)--

(i) in the matter preceding subparagraph (A), by inserting 'or 
that the health, safety, or liberty or a parent or child would be 
unreasonably put at risk by the disclosure of such information,' 
before 'provided that'; 

Page 2] 
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(ii) in subparagraph (A), by inserting " that the health, 
safety, or liberty or a parent or child would be unreasonably put 
at risk by the disclosure of such information,' before 'and that 
information'; and 

(iii) in subparagraph (B) (i), by striking 'be harmful to the 
parent or the child' and inserting 'place the health, safety, or 
liberty of a parent or child unreasonably at risk'; and, 

(B) in subsection (c) (2), by inserting " or to serve as the 
initiating court in an action to seek and order,' before 'against 
a noncustodial', 

(2) State plan.--Section 454(26) of the Social Security Act (42 
U.S.C. 654), as amended by section 5552 of the Balanced Budget 
Act of 1997 (Public Law 105-33; III Stat. 635), is amended--

(A) in subparagraph (C), by striking 'result in physical or 
emotional harm to the party or the child' and inserting 'place 
the health, safety, or liberty of a parent or child unreasonably 
at risk'; 

(B) in subparagraph (D), by striking 'of domestic violence or 
child abuse against a party or the child and that the disclosure 
of such information could be harmful to the party or the child' 
and inserting 'that the health, safety, or liberty of a parent or 
child would be unreasonably put at risk by the disclosure of such 
information'; and 

(C) in subparagraph (E), by striking 'of domestic violence' and 
all that follows through the semicolon and inserting 'that the 
health, safety, or liberty of a parent or child would be 
unreasonably put at risk by the disclosure of such information 
pursuant to section 453(b) (2), the court shall determine whether 
disclosure to any other person or persons of information received 
from the Secretary could place the health, safety, or liberty or 
a parent or child unreasonably at risk (if the court determines 
that disclosure to any other person could be harmful, the court 
and its agents shall not make any such disclosure);'. 

(3) Effective date.--The amendments made by this section shall 
take effect 1 day after the effective date described in section 
5557(a) of the Balanced Budget Act of 1997 (Public Law 105-33). 

(d) Waivers. --
(1) In general, Section 415 (a) (1) is amended: 
(A) in subparagraph (A) by inserting "or (C)" before ", if any 

waiver" 
(B) following subparagraph (B) inserting "(C) Notwithstanding any 
other provision of law, a state shall be subject to the provision 

Page 3JI 



Talking Points 

Senator Murray's Domestic Violence and Welfare Proposal 
October 10, 1997 

• We share your goal of allowing states to grant temporary waivers from the work rules and 
time limits to victims of domestic violence while ensuring that these women receive the 
services they need to become self-sufficient. 

• We do have some differences regarding how best to achieve these goals. We are 
developing a proposal through regulations that will help address this issue while 
maintaining the welfare law's strong work focus. 

• I understand members ofthe OMB and White House staff have provided your staff with 
some comments on your proposal although we do not have an "Administration proposal" 
yet. I hope we can continue to have a dialogue about these important issues. 

Background 

Senator Murray has long advocated a proposal that would exclude victims of domestic 
violence from the welfare work requirements and time limits. The Senate adopted her 
amendment as part of the Senate Labor-HHS bill, which is now in conference. Senator Murray's 
proposal has passed the Senate several times, but has always been dropped in conference. Our 
Statement of Administration Position on the bill does not mention her amendment. Senator 
Murray has long been aware that both the DPC and HHS have serious reservations about her 
approach to this issue. Recently, she also had conversations with Frank Raines and Erskine 
Bowles on her legislation. 

Currently, states can exempt victims of domestic violence from work requirements and 
time limits, so long as they put 30 percent of their overall caseload to work and enforce the time 
limit for 80 percent of their caseload. Senator Murray's approach would change the law by 
allowing states to grant exemptions to these women wholly independently of the overall work 
and time requirements. This approach would significantly weaken the welfare law's emphasis on 
work: for example, if 15 percent of the caseload were granted domestic violence waivers, then 
only 15 percent of the total caseload would have to work. At the same time, the proposal would 
do nothing to ensure that victims of domestic violence actually get the intensive assistance they 
need to become self sufficient; indeed, the proposal might well lead states to wholly ignore these 
women. 

DPC and HHS believe there is a better way to meet our and Senator Murray's joint goals. 
We have been working on regulations clarifying that HHS will not subject states to penalties if 
they fail to meet the work rates or time limit rules because they have exempted victims of 
domestic violence, so long as their exemptions are temporary and the state also provides services 
to help these women become self-sufficient. We believe this approach has several advantages 
over Senator Murray's: I) it ensures that states will actually provide services to victims of 
domestic violence; and 2) it limits the ability of states to try to game the system by providing a 
strong review role for HHS. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Here are the bullet points I faxed Mary 

Our proposal allows states to grant temporary waivers from the work rules and time limits to victims of 
domestic violence, which is the primary goal of the Senate provision. 

However, our proposal achieves this goal through a different mechanism than the Senate. Rather than 
exclude victims of domestic violence from the work rates and time limits altogether, our proposal ensures 
that states that fail to meet the work rates or time limit standards because of domestic violence waivers 
will not receive fmancial penalties. 

Our proposal goes further than the Senate in encouraging states to provide services to victims of 
domestic violence, exempting states from penalties only if they provide services based on an individual 
assessment. 
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Proposed Amendment 

(Additions to Murray Amendment are underlined; deletions are 
striken) 

SEC .. PROTECTING VICTIMS OF FAMILY VIOLENCE. 

(a) Findings.--Congress finds that--

(1) the intent of Congress in amending part A of title IV of the 
Social Security Act (42 U.S.C. 601 et seq.) in section 103 (a) of 
the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (Public Law 104-193; 110 Stat 2112) was to allow 
States to take into account the effects of the epidemic of 
domestic violence in establishing their welfare programs, by 
giving States the flexibility to grant individual, temporary 
waivers for good cause to victims of domestic violence who meet 
the criteria set forth in section 402(a) (7) (B) of the Social 
Security Act (42 U.S.C.602 (a) (7) (B»; 

(2) the allowance of waivers under such sections was not intended 
to be lincited by othel, separate, and independent proui:siollS of 
part A of title IV of tire Social Sectnit'l Act (42 U.S.C. 601 et 
seq.) undermine the law's goals of work and percsonal 
responsibility; 

(3) under section 402(a) (7) (A) (iii) of such Act (42 U.S.C. 
602 (a) (7) (A) (iii», requirements under the temporary assistance 
for needy families program under part A of title IV of such Act 
may, for good cause, be waived for so long as necessary; and 

(4) good cause waivers granted pursuant to section 
402 (a) (7) (A) (iii) of such Act (42 U.S.C. 602 (a) (7) (A) (iii» are 
intended to be temporary and directed only at particular program 
requirements when needed on an individual case-by-case basis, and 
are intended to facilitate the ability of victims of domestic 
violence to move forward and meet program requirements when safe 
and feasible without interference by domestic violence. 

(b) Clarification of Waiver Provisions.--

(1) In general.--Section 402 (a) (7) of the Social Security Act (41 
U.S.C. 602 (a) (7» is amended by adding at the end the following: 

. (C) No numerical limits.--In implementing this paragraph, a 
State shall not be subject to any numerical limitation in the 
granting of good cause waivers under subparagraph (A) (iii) . 

, (D) iiai'tJ e:r Ed il1di v idtla13 110 r included foz PUZPO:SES of c ex taill 
other provisions of this part. Treatment of waivered individuals 
for purposes of certajn other provisions of this part.--

(1) A state will be eligible for a reasonable good can s e 
exception as defined jn Section 409(b) if it demonstrates that 
its failure to meet the requirements of 408 (a) (7) is attributable 
to its proyision of good cause domestic violence waivers. 



(2) For purposes of determining compliance with the participation 
rate requirements set forth in section 407(a), a State may 
exclude recipients of good cause domestic violence waivers from 
the base, as defined in section 407 (b) (1) (B) (ii) (1), in 
calculating its monthly participation rate, 

- }\11l' indi u idtlal to whom a 900d Cdtl:5e Aai tier of compliance with 
thi:s Act:: ha:5 been granted ill accordance with :5tlbparagraph 
(A) (iii) :shall not be included for ptlrpO:SC3 of determining a 
3tate':s compliance ~ith the participation rate Yeqtlirem€llts set 
for tit in 3€ctiol1 407, for ptlrpOS€5 of app±:~ illg the lind tatiol1 
described ill section 400 (a) (7) (e) (ii) I 01 for Ptl!:pOS€:S of 
determining witt! ther to impo:s€ a pelialt~ tinder paray raph (3), (5) I 

or (9) of section 409 (a) . I. 

(E) Good cause domestic violence waiver defined, -- A good cause 
domestic violence waiver means a waiver granted in accordance 
with subparagraph (A) (iii) that is (i) temporary; (ii) based on 
an individualized evaluation of need; and (iii) includes services 
designed to ensure safety, promote independence, and prepare for 
employment. 

(F) For purposes of subparagraph (E), the Secretary shall define 
the term "temporary," consistent with subsection (a) (2), and for 
the minimum period of time necessary to meet the requirements of 
this section. 

(2) Effective date.--The amendment made by paragraph (1) takes 
effect as if it has been included in the enactment of section 
103(a) of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (Public Law 104-193; 110 Stat. 2112). 

(c) Federal Parent Locator Service.--

(1) In general.--Section 453 of the Social Security Act (42 
U.S.C. 653), as amended by section 5534 of the Balanced Budget 
Act of 1997 (Public Law 105-33; 111 Stat. 627), is amended--

(A) in subsection (b) (2)--

(i) in the matter preceding subparagraph (A), by inserting 'or 
that the health, safety, or liberty or a parent or child would be 
unreasonably put at risk by the disclosure of such information, , 
before 'provided that'; 

(ii) in subparagraph (A), by inserting " that the health, 
safety, or liberty or a parent or child would be unreasonably put 
at risk by the disclosure of such information,' before 'and that 
information'; and 

(iii) in subparagraph (B) (i), by striking 'be harmful to the 
parent or the child' and inserting 'place the health, safety, or 
liberty of a parent or child unreasonably at risk'; and. 
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(B) in subsection (c) (2), by inserting " or to serve as the 
initiating court in an action to seek and order,' before 'against 
a noncustodial' , 

(2) state plan.--Section 454(26) of the Social Security Act (42 
U.S.C. 654)', as amended by section 5552 of the Balanced Budget 
Act of 1997 (Public Law 105-33; 111 stat, 635), is amended--

(A) in subparagraph (C), by striking 'result in physical or 
emotional harm to the party or the child' and inserting 'place 
the health, safety, or liberty of a parent or child unreasonably 
at risk'; 

(B) in subparagraph (D), by striking 'of domestic violence or 
child abuse against a party or the child and that the disclosure 
of such information could be harmful to the party or the child' 
and inserting 'that the health, safety, or liberty of a parent or 
child would be unreasonably put at risk by the disclosure of such 
information'; and 

(C) in subparagraph (E), by striking 'of domestic violence' and 
all that follows through the semicolon and inserting 'that the 
health, safety, or liberty of a parent or child would be 
unreasonably.put at risk by the disclosure of such information 
pursuant to section 453(b) (2), the court shall determine whether 
disclosure to any other person or persons of information received 
from the Secretary could place the health, safety, or liberty or 
a parent or child unreasonably at risk (if the court determines 
that disclosure to any other person could be harmful, the court 
and its agents shall not make any such disclosure);', 

(3) Effective date.--The amendments made by this section shall 
take effect 1 day after the effective date described in section 
5557(a) of the Balanced Budget Act of 1997 (Public Law 105-33). 

Id) Waivers. --
(1) In generaL Section 415 la) (1) is amended: 
IA) in subparagraph IA) by inserting "or IC)" before ", if any 
waiver" 
(B) following slJbparagraph (B) inserting "IC) Notwithstanding any 
other provision of this section. a state shall be subject to the 
provision of section 408 la) (7) . " 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettiWHO/EOP 
Subject: Here are the bullet points I faxed Mary 

Our proposal allows states to grant temporary waivers from the work rules and time limits to victims of 
domestic violence, which is the primary goal of the Senate provision. 

However, our proposal achieves this goal through a different mechanism than the Senate. Rather than 
exclude victims of domestic violence from the work rates and time limits altogether, our proposal ensures 
that states that fail to meet the work rates or time limit standards because of domestic violence waivers 
will not receive fmancial penalties. 

Our proposal goes further than the Senate in encouraging states to provide services to victims of 
domestic violence, exempting states from penalties only if they provide services based on an individual 
assessment. 
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Record Type: Record 

To: Laura Emmett/WHO/EOP 

cc: 
Subject: Another thing to show Elena 

~ 
murray9.wp Elena -- I think the revised Murray legislative language is ready to send to HHS. 

Please let me know if you want me to go ahead and send it to them. 

I believe the revised OMS language does what we want in terms of HHS discretion and not allowing 
the state reasonable cause from penalties for every person they grant a waiver to (see attached 
summary). I think the remaining issue is how to do the calculation for the time limit. In the new 
language, OMS has proposed an option (see attached) which would allow the states fewer time 
limit exemptions for this population than the HHS reg does, which is in principle what we want. but 
there is more than one formula that could be used (I listed another option on the attached). Rather 
than let this detail hold us up, i d suggest We sena the language to HAS to get {Melr reaeLioli. 
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Domestic Violence Waivers 

WORK PARTICIPATION RATES 
Examples assume a caseload of 100,000, a 30 percent work rate, and 10,000 welfare recipients 
receiving good cause domestic violence waivers, which must be temporary and must include services to 
ensure safety, promote independence, and prepare recipients for employment. 

DISCRETION PARTICIPATION RATE END RESULT 
CALCULATION 

HHS Discretion: If HHS 30% of 100,000 or HHS can allow states to 
determines that the states do 30,000 must work. lower the number of people 
not meet the work working from 30,000 to 
participation rates because 20,000 without penalty, if 
they've granted good cause they find they have granted 
domestic violence waivers, 10,000 good cause domestic 
then HHs~not penalize 7 waivers. 

them. fJv ""'''Y 77 . 
OMB No Discretion: If a state grants 10,000 States have to put 27,000 

If HHS determines that the domestic violence waivers, people to work or be subject 
states do not meet the work then 30% of 90,000 or to penalties. 
participation rates because 27,000 must work. 
they've granted good cause 
domestic violence waivers, 
then HHS will not grant 1 
them a reasonable cause 7 
exception to the penalties. . 

IDEAL Discretion: If HHS 30% of 100,000 or HHS can allow states to 
determines that the states do 30,000 must work. lower the number of people 
not meet the work working from 30,000 to 
participation rates because 27,000 without penalty, if 
they've granted good cause they find they have granted 
domestic violence waivers, 10,000 good cause domestic 
then HHS will not penalize violence waivers. 
them. 
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TIME LIMITS 
Examples assume a caseload of 100,000, a maximum of 20 percent of caseload which can be exempt 
from the five year time limit, and 10,000 welfare recipients receiving good cause domestic violence 
waivers, which must be temporary and must include services to ensure safety, proIllote independence, 
and prepare recipients for employment. 

DISCRETION TIME LIMIT END RESULT 
CALCULATION 

HHS Discretion: If HHS No more than 20% of HHS can allow states to 
determines that the states 100,000 or 20,000 can be increase the number of 
have exempted more than 20 exempt from the time limit. people receiving federal 
percent of individuals from assistance from 20,000 to 
the five year time limit 30,000, if they find they 
because they've granted have granted 10,000 good 
good cause domestic cause domestic waivers. 
violence waivers, then HHS 
will not penalize them. 

OMB Discretion: If HHS No more than 20% of HHS can allow states to 
determines that the states 100,000 or 20,000 can be increase the number of 
have exempted more than 20 exempt from the time limit. people receiving federal 
percent of individuals from assistance from 20,000 to 
the five year time limit 24,000, if they find they 
because they've granted have granted 10,000 good 
good cause domestic cause domestic waivers. 
violence waivers, then HHS (5000* (.20*95,000» J~ will not penalize them. 

?POSS Discretion: If HHS No more than 20% of HHS can allow states to 
IDEAL determines that the states 100,000 or 20,000 can be increase the number of 

have exempted more than 20 exempt from the time limit. people receiving federal 
percent of individuals from assistance from 20,000 to 
the five year time limit 22,000, if they find they 
because they've granted have granted 10,000 good 
good cause domestic cause domestic waivers. -, 
violence waivers, then HHS ? (10,000* .2)+(100,000* .2) ? 
will not penalize them. -
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tJ Cynthia A. Rice 

Record Type: Record 

09/30/97 09:09:40 AM 

To: Bruce N, Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPO/EOP 

cc: Cathy R, Mays/OPD/EOP, Laura Emmett/WHO/EOP 
Subject: Draft revised Murray amendment~-you said you want to give to Jack Lew 

~ 
murray3.wp Here's the Murray information you requested: 
1. A comparison of current law, the Murray amendment, and the draft proposal; 
2. An outline of the Murray amendment and draft proposal; 
3. A copy of the Murray amendment as passed by the Senate;with proposed changes; 

Note: In addition to the issues we discussed, the draft proposal also precludes any state, even one 
with an existing waiver, from providing T ANF assistance for more than five years. 

Question: given this would you prefer to be silent in the Labor-HHS SAP? Alternatively,OMB 
has drafted language saying 'This was considered in the budget. We ended up with a GAO study 
and we'd rather leave it there." 

This quote may explain the "Social Security number" comment: 

"Mr. President, this body is about to go to a vote that is not one that is unknown to this Senate .... 
that merely allows a woman who is a victim of domestic violence a temporary waiver from the 
work requirements if she needs to get medical care or she needs to change her Social Security 
number so that she is not pursued by her abuser, or to put her children in a safe place .... " 
Senator Murray, September 10, 1997 

And a closing quote: 

"It has been passed by the Senate three times. Not one Senator has spoken against it. Not one 
Senator has voted against it. But every time it goes behind closed doors in a conference 
committee it is pulled out. That is what happens to abused women constantly. In the light of day, 
everyone is there to say, 'I support you,' but when they go behind closed doors they are 
abused .... " Senator Murray, September 10, 1997 



• 

• 

• 

• 

Our proposal allows states to grant temporary waivers from the work rules and time limits 
to victims of domestic violence, which is the primary goal of the Senate provision. 

However, our proposal achieves this goal through a different mechanism than the Senate. 
Rather than exclude victims of domestic violence from the work rates and time limits 
altogether, our proposal ensures that states that fail to meet the work rates or time limit 
standards becaus~ of domestic violence waivers will not receive financial penalties. 

Our proposal goes further than the Senate in encouraging states to provide services to 
victims of domest.ic violence, exempting states from penalties only if they provide services 
based on an individual assessment. 

Our proposal also includes a provision not in the Senate bill, which ensures that states J 
continuing welfare reform waivers will be subject to the five year time limit. 



I. 

September 29, 1997 

NOTE TO BRUCE AND ELENA 
FROM: Cynthia 
CC: Diana 
SUBJ: Murray Amendment 

This may explain the "Social Security number" comment: 

"Mr. President, this body is about to go to a vote that is not one that is unknown to this Senate .. " that 
merely allows a woman who is a victim of domestic violence a temporary waiver from the work 
requirements if she needs to get medical care or she needs to change her Social Security number so that 
she is not pursued by her abuser, or to put her children in a safe place .... " 

Senator Murray, September 10, 1997 

Attached please find: 

1. A comparison of current law, the Murray amendment, and the draft proposal; 
2. An outline of the Murray amendment and draft proposal; 
3. A copy of the Murray amend ment as passed by the Senate. with proposed changes noted; 

Note: In addition to the issues we discussed, the draft proposal also precludes any state, even one with an 
existing waiver, from providing T ANF assistance for more than five years. 

And in conclusion: 

"It has been passed by the Senate three times. Not one Senator has spokeri'against it. Not one Senator 
has voted against it. But every time it goes behind closed doors in a conference committee it is pulled out. 
That is what happens to abused women constantly. In the light of day, everyone is there to say, 'I support 
you,' but when they go behind closed doors they are abused .... " 

Senator Murray, September 10, 1997 



Domestic Violence Provisions in ell rrent Law, Senate Labor-HHS Bill, and Draft Proposal 

Current Law Senate Labor-HHS Draft Proposal 
(Murray Amdmnt) 

States can opt to exempt individuals Yes Yes Yes 
with a history of domestic violence 
from work requirements and time 
limits. 

Exemptions from work No No (only "findings" Yes 
requirements and time limits must say so) 
be temporary. 

The number of welfare recipients a No -- no matter how Yes -- a state that No, not directly -- a 
state must put to work is lowered many family violence grants 10,000 family state can lower its 
by the number of people granted a waivers are granted, violence waivers 30,000 work 
family violence waiver. 30,000 welfare need only put 20,000 requirement only for 
Example: under current law, a state recipients must go to welfare recipients to those granted 
with 100,000 adult welfare work. work. temporary waivers 
recipients has to put 30,000 of them who are provided 
to work. services to help 

prepare them for 
work. 

States must provide services to No No Yes 
those victims of domestic violence 
who they don't put to work but 
want to count as working. 

The number of people a state can No -- no matter how Yes -- a state that No, not directly -- a 
exempt from the five year time limit many family violence grants 10,000 family state can increase its 
is increased by the number of people wai vers are granted, violence waivers can time limit 
granted a family violence waiver. - only 20,000 can be exempt 30,000 exemptions above 
Example: under current law, a state . exempted from the welfare recipients 20,000 only for 
with 100,000 adult welfare five year time limit. from the five year those granted 
recipients could exempt 20,000 time limit. . temporary waivers 
from the five year time limit. _. who are provided 

services to help 
prepare them for 
work. 

States with prior waivers can have Yes Yes No 
time limits longer than five years. 



Outline of Murray Amendment 

(a) Findings -- The intent of Congress in enacting welfare reform was to allow states to grant individual, 
temporary waivers to victims of domestic violence without regard to other limits in the legislation. 

(b )Clarifications --
(1)(C) States shall not be limited in the number of waivers they grant. 
(1)(0) Individuals receiving waivers shall not be including for the purposes of determining a state's work 
participation rate, its time limit exemptions, or penalties for failure to meet minimum participation rates, failure to 
comply with child support requirements, or failure to comply with five year time limit on assistance. 
(2) Provision shall be made effective as if enacted in the welfare reform law. 

(c) Federal Parent Locator -- adds additional safeguards that information from the Federal Parent Locator used 
to locate deadbeat parents will not be disclosed if it could put at risk the health, safety, or liberty of a parent or 
child. 

Outline of Proposed Amendment 

(a) Findings -- The intent of Congress in enacting welfare reform was to allow states to grant individual, 
temporary waivers to victims of domestic violence within the context of the goals of work and personal 
responsibility. 

(b) Clarifications --
(I)(C) States shall not be limited in the number ofwaivers they grant. 
(I )(0) A state will be eligible for a reasonable good cause exception to the penalites for failing to meet the work. 
rates or for exempting more than 20 percent of recipients from the time limit if i~~:failure is attributable to its 
provision of good cause domestic violence waivers. 
(1)(0) A good cause domestic violence waiver is one that is temporary, based on an individualized evaluation of 
need; and includes services designed to ensure safety, promote independence, and prepare for employment. 
(2) Provision shall be made effective as if enacted in the welfare reform law. 
(c) Federal Parent Locator -- adds additional safeguards that information from the Federal Parent Locator used 
to locate deadbeat parents will not be disclosed if it could put at risk the health, safety, or liberty of a parent or 
child. 

(d) Precludes any state, even one with an existing waiver, from providing T ANF assisfitnce for more than five 
years. 



Proposed Amendment 
(Additions to Murray Amendment are underlined; deletions are .tliken) 

SEC .. PROTECTING VICTIMS OF FAMILY VIOLENCE. 

(a) Findings.--Congress finds that--

(I) the intent of Congress in amending part A of title IV of the Social Security Act (42 U.S.C. 601 et seq.) in 
section 103(a) of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (public Law 
104-193; 110 Stat 2112) was to allow States to take into account the effects of the epidemic of domestic 
violence in establishing their welfare programs, by giving States the flexibility to grant individual, temporary 
waivers for good cause to victims of domestic violence who meet the criteria set forth in section 402(a)(7)(B) of 
the Social Security Act (42 U.S.C.602(a)(7)(B»; 

(2) the allowance of waivers under such sections was not intended to be limited by othel, .epalate, and 
independent plOvisions orpal t A of title IV of the Social SeeUlity Aet (42 U.S.C. 601 et seq.) undermine the 
law's goals of work and personal responsibility; 

(3) under section 402(a)(7)(A)(iii) of such Act (42 U.S.C. 602(a)(7)(A)(iii», requirements under the temporary 
assistance for needy families program under part A of title IV of such Act may, for good cause, be waived for so 
long as necessary; and 

(4) good cause waivers granted pursuant to section 402(a)(7)(A)(iii) of such Act (42 U.S.C. 602(a)(7)(A)(iii» 
are intended to be temporary and directed only at particu lar program requirements when needed on an individual 
case-by-case basis, and are intended to facilitate the ability of victims of domestic violence to move forward and 
meet program requirements when safe and feasible without interference by domestic violence. 

(b) Clarification of Waiver Provisions.--

(I) In general.--Section 402(a)(7) of the Social Security Act (41 U.S.C. 602(a)(7» is amended by adding at the 
end the following: 

'(C) No numericallimits.--In implementing this paragraph, a State shall not be subject to any numerical limitation 
in the granting of good cause waivers under subparagraph (A)(iii). 

'(D) Waivered individuals not included for purposes of certain other provisions of this part. -- A state will be 
eligible for a reasonable good cause exception as defined in Section 409(b) ifit demonstrates that its failure to 
meet the requirements of Section 407(a) or 408Ia)(7) are attributable to its provision of good cause domestic 
yiQlence waivers --Any illdividual to Wil0111 a good cause wai vel OfCOillplialice with lItis Act has been Slanted in 
accOldanee with subpalagl aph (A)(iii) shall hot be illcl uded fOI pUl poses ofdeteuilining a State's compliance 
with the padicipation I ate I equilClllenls set fOI tit ill sectioll 407, Foi pUl poscs of applying the limitation desClibed 
iii section408(a)(7)(€)(ii), 01 fol pOi poses ofdetellllillillg whethel 10 illlPose a penalty undel palaglaph (3), (5), 
01 (9) of section 409(a)'. 



(E) Good cause domestic violence wajver defined -- A good cause domestic yiolence waiver means a waiver 
granted in accordance with subparagraph CA)CiiD that is (j) temporarY' Oi) based on an individualized evaluation 
ofneed' and (iii) includes services designed to ensure safety. promote independence and prepare for 
emplo.yment. 

(2) Effective date.--The amendment made by paragraph (I) takes effect as ifit has been included in the 
enactment ofsection 103(a) of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
(public Law 104-193; 110 Stat. 2112). 

(c) Federal Parent Locator Service.--

(1) In generaI.--Section 453 of the Social Security Act (42 U.S.C. 653), as amended by section 5534 of the 
Balanced Budget Act of 1997 (public Law 105-33; I 11 Stat. 627), is amended--

(A) in subsection (b)(2)--

(i) in the matter preceding subparagraph (A), by inserting' or that the health, safety, or liberty or a parent or child 
would be unreasonably put at risk by the disclosure of such information,' before 'provided that'; 

(ii) in subparagraph (A), by inserting', that the health, safety, or liberty or a parent or child would be 
unreasonably put at risk by the disclosure of such information,' before' and that information'; and 

(iii) in subparagraph (B)(i), by striking 'be harmful to the parent or the child' and inserting 'place the health, 
safety, or liberty of a parent or child unreasonably at risk'; and. 

(B) in subsection (c)(2), by inserting', or to serve as the initiating court in an action to seek and order,' before 
'against a noncustodial'. 

(2) State plan.--Section 454(26) of the Social Security Act (42 U.S.C. 654), as amended by section 5552 of the 
Balanced Budget Act of 1997 (Public Law 105-33; 111 Stat. 635), is amended-~_: 

(A) in subparagraph (C), by striking 'result in physical or emotional harm to the party or the child' and inserting 
'place the health, safety, or liberty of a parent or child unreasonably at risk'; 

(B) in subparagraph (D), by striking' of domestic violence or child abuse against a party or the child and that the 
disclosure of such information could be harmful to the party or the child' and inserting 'that the health, safety, or 
liberty of a parent or child would be unreasonably put at risk by the disclosure of such information'; and 

(C) in subparagraph (E), by striking' of domestic violence' and all that follows througlftlfe semicolon and 
inserting 'that the health, safety, or liberty of a parent or child would be unreasonably put at risk by the disclosure 
of such information pursuant to section 453(b)(2), the court shall determine whether disclosure to any other 
person or persons of information received from the Secretary could place the health, safety, or liberty or a parent 
or child unreasonably at risk (if the court determines that disclosure to any other person could be harmful, the 
court and its agents shall not make any such disclosure);'. 



· . 

(3) Effective date.--The amendments made by this section shall take effect 1 day after the effective date described 
in section 5557(a) of the Balanced Budget Act of 1997 (Public Law 105-33). 

(d) Waivers --
(1) In general Section 415(a)(]) is amended 
(A) in subparagraph CA) by inserting "or (el" before" if any waiyer" 
an following subparagraph (B) inserting "(C) Notwithstanding any other provision oflaw a state shall be 
subject to the proyjsion of section 408(a)(7) " 
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U.S. DEPARTMeNT OF HEALTH AND HUMAN SERVICES 
200 INDEPENDENCE AVE., SW 

WASHINGTON, D.C. 20201 

PHONE' PO?) 690-6,311 FA Y· (20~ 690-8425 

OFFICE OF THE ASSISTANT SECRETARY FOR LEGISLA TJON 

TO 

OFFICE 

ROOM NO 

PHONE NO 

FAX NO 

TOTAL PAGES 

HUMAN SERVICES LEGISLA TION . 
ROOM 413 H HtJMPHR~Y BUILDING 

FROM: 

CY~hia R:i. c=e [ XX) MARY M. BOURDETTE 
Deputy Asst. Sec. 

WH/OPC 

INC{"uDING COVER) : _2 _____ _ 

REMARKS: Here's a D~T - no one else·here has had a chance to rev.iew i~, so 
please, please please make SUre we discuss it further before it goes beyond 
our group and before a.nything gets sent to hill. We need to discuss not only 
the substance. but how to send to hill and under wha~ conditions, ecc. OK????? 

I know its general, it:. seemed li}l;e that was the place to stare - although any 
more gratuitous bells and whistles would probably be useful. 
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The Committee recogni:c;es the devaseating impace that domeseic, 
violence inflicts upon its victims. Domestic violence too often 
obstructs the effort.s of welfare recipients to be safe and to. 
secure economic independence. The Family V:i..olence Option was 
included as part of the Personal Responsibility and Work . 
Opportunity Reconciliation Act of 1996 (PWROFtA) to address the 
epidemic of domestic violence and eo ensure States have 
flexibility to provide appropriate services to victims of 
domestic violence. The Committee strongly urges States to adopt 
the Family violence Option and to direct T~F funds to services 
necessary to ensure the safety and self-sufficiency of victims of 
domestic violence. 

Further, we stron 1 urge the 

IaJ OOJ 
..... «: 

Se v· 0 take into account St 

£t~o~~~i~e~t~im~S~O~f~d~o~m~e~s~t~~~'C~~V~i~o~l~e~n~e~e~~~~~~~~~~~~~~~~~~~n~~ o ~)Ce S~ g er ~sere 0 as .thae 
fal to meet the requirements of the We recommend tnat 
th Secretary utilize the regulatory to advise States of 
t ese penalty considerations. 



~lL~ I Audrey T. Haynes 
f"'" " .• ~ 10108/97 11 :20:54 AM 
, 
Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Maria EchavesteIWHO/EOP 

cc: Robin Leeds/WHO/EOP 
Subject: Weekly Welfare Meeting 

---------------------- Forwarded by Audrey T. HayneslWHO/EOP on 10/08/97 11: 16 AM ---------------------------

Robin or 1 would like to be involved in the meeting. We received a call yesterday from Pat B at NOW! OF, She 
is concerned that we are not taking a strong stand on EVa and the clarification language and that Senator 
Murray is getting mixed messages. Additionally, we are pulling together representatives from State domestic 
violence programs next week ithey are scheduled to be in town for meetings) and this issue has come up in the 
planning. Let me know when you are getting together. thanks 

--', '/-9 , ' 
',y .... --' > ..... -. y/" Maria Echaveste 10/08/9709:16:34 AM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Audrey T. HayneslWHO/EOP, Robin LeedslWHO/EOP, Barbara D. WoolleylWHO/EOP 
Subject: Weekly Welfare Meeting 

Elena and Cynthia--if I remember correctly, HHS was working on some regs to address this issue of 
domestic Violence and welfare to work but we had no firm date for publication--shouldn't that still 
be our plan as we had discussed a couple of months ago rather than pursue the Murray legislative 
approach? 
---------------------- Forwarded by Maria Echaveste/WHO/EOP on 10/08/97 09: 12 AM ---------------------------

• ..t,".' .. I:±± I , i 

_.-·,.,,)·····4 ! ... 1 .... '(L ... " Barbara D. Woolley r" 10108/9709:09:17 AM , 
Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Marjorie Tarmey/WHO/EOP, Mark Hunker/WHO/EOP 
Subject: Weekly Welfare Meeting 

1. VPOTUS is doing a welfare to work event today in 450 with Glickman, Shalala and USAID, 
Duffy. 

2. The main focus of the meeting was a discussion on Senator Murray's conversation with the 
White House over a proposed amendment (domestic violence) to the Labor/HHS Appropriations bill. 



{I Cynthia A. Rice , 0107/97 06:56:36 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EDP, Diana FortunalOPD/EOP 

cc: 
Subject: Murray amendment at markup at UHHS/ED 

fyi 
---------------------- Forwarded by Cynthia A. Rice/OPO/EO? on 10107/9706:58 PM ---------------------------

-• .,,<..~, •• t±± ; ; ! 
c..r"'>L.<.>. Barry White 
~ .. ' , 0107/97 06:44:25 PM , 
Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: Anil Kakani/OMB/EOP, Jill M. Blickstein/OMB/EOP, Lisa M. Kountoupes/OMB/EOP, Jack A. 
Smalligan/OMB/EOP 

Subject: Murray amendment at markup at L/HHS/ED 

You asked for a report on markup. 

Today's 90 minute markup session was not for decision making, but rather for positions to be 
stated on selected issues. According to our bill tracker who was present, Senator Murray asked 
that the conferees not eliminate her amendment "protectin domestic violence victims from the 
we are wor reqUiremen s. ep. owey supported her. There was no further discussion. 

I am a little startled by the notion of "protecting" people from the work requirement, but if that's 
the way this issue is being thought of, it is more understandable why our variation on her theme is 
portrayed negatively by some groups. What we wanted to do vvas ensure that victims get real 
help, through tem orary services and the work re uiremen . to 'obs and 
in epen ence. Seems to me a better way of protecting them in the long run than keeping them on 
welfare. But what do I know. 

Conferees still hope to finish work by Thursday. 
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Domestic violence 

We wish to bring one particular provision -- known as the 

Family Violence Option (FVO) -- to your attention. This 

provision, at section 402(a) (7), gives states the option to 

waive certain proqra~ requirements for certain victims of 

domestic violence. It thus provides a valuable framework 

24 



JUL~25-97' SAT 9: 20 AM ACF/LEG AFF&BUD FAX NO. 202 40] 4562 P. 3 

for identifying victims of domestic violence and developing 

appropriate service strategies for them. 

This Administration is strongly committed to reducing 

domestic violence, and we encourage all States to consider 

adopting the Family Violence option. In working with 

domestic violence cases, we also encourage States to pay 

special attention to the need for maintaining the 

confidentiality of case-record information and the victims' 

own assessments of their safety needs and their abilities to 

meet program requirements. 

During our consultations, we heard numerous questions about 

the relationship between state policies on domestic violence 

and the determination of State work and time-limit 

penalties. Congress has spoken to this issue since 

enactment of PRWORA, but has not amended the underlying 

statute. Our regulations seek to implement the statute in a 

way that is consistent with both the language of the statute 

and our national interest in fostering appropriate state 

responses to domestic violence. 

The FVO provides States with a specific vehicle for 

addressing domestic violence among recipients of TANF 

assistance. The provision envisions that States would 

screen and identify victims of violence, conduct individual 
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assessments, and develop temporary safety and service plans 

that would protect victims from any immediate dangers, 

stabilize their 1. iving situations, and explore avenues for 

overcoming dependency. 

The family's individual circumstances or service plans may 

require that certain program requirements (e.g., regarding 

time limits and child support cooperation) be temporarily 

waived in cases where compliance with such requirements 

would make it difficult for individuals to escape domestic 

violence, unfairly penalize victims, or put individuals at 

further risk of domestic violence. In these cases, the FVO 

allows states to grant such waivers. 

Under TANF, Sta tea must meet numerical standards for work 

participation and the percentage of families that may 

receive federa~ly-funded assistance for more than five 

years. The statutory language on calculating work 

participation rates makes no reference to domestic violence 

cases or to a state's good cause waivers of work 

requirements under the Family Violence Option. Thus, we 

think that the clearest reading of this statutory provision -includes victims of domestic violence in the calculation of 

the work part icipation rates. 

The statutory language on time limits refers to victims of 
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domestic violence, but not to the good cause waivers 

provided under the Family Violence option. The statutory 

language suggests that victims of domestic violence would be 

included in the 20 percent limit on exceptions to the time 

limit. 

However, there is legitimate concern among States and others 

that election of the FVO might put states at special risk of 

incurring financial penalties. In granting good cause 

waivers of program requirements under the FVO, they may make 

it more difficult for themselves to meet the numerical 

requirements on time limits and the work participation 

rates. 

Our proposed rules attempt to remain true to the statutory 

provisions on work and time limits and to ensure that 

election of the FVO is an authentic choice for States. In 

deciding to address these waiver cases under "reasonable 

cause" rather than through direct changes in the penalty 

calculations, we are reflecting the statutory language and 

maintaining the focus on moving families to self

sufficiency. At the same time, we are giving States some 

protection from penalties when their failures to meet the 

standard rates are attributable to the granting of good 

cause domestic violence waivers that are based on individual 

assessments, are temporary, and include individualized 

27 



JUL~25-97'SAT 9:22 AM ACF/LEG AFF&BUD FAX NO. 202 40) 4562 P. 6 

service and safety plans. We hope our proposal will 

alleviate concern among States that attention to the needs 

of victims of domestic violence might place them at special 

risk of a financial penalty. 

Our proposed rules recoqnize that, throuqh the FVO, Congress 

gave unique status to victims of domestic violence under the 

TANF program. This is the only group of recipients for whom 

good cause waivers of general program requirements are 

-available. Likewise, under our proposed rules, this is the 

one group of recipients who receive special recognition 

under the "reasonable cause" provisions for the work and 

time-limit penalties. 

At §270.30, the proposed rules reflect our expectation that 

good cause waivers will be bona fide waivers provided within 

the framework of the FVO. Under this framework: (1) State 

policies would provide for individualized responses and 

service strategies, consistent with the needs of individual 

victims; (2) waivers of program requirements would be 

generally temporary in nature; and (3) in lieu of program 

requirements, victims of domestic violence would be served 

in alternative ways, consistent with their individualized 

safety and service plans. 

We want to ensure that our rules work to foster, not 

28 



JUL~25-97'SAT 9:22 AM ACF/LEG AFF&BUD FAX NO. 202 401 4562 P. 7 

undermine, the objectives of the Act. Our goal is to 

promote the provision of appropriate alternative services 

for victims of domestic violence that foster both safety and 

self-sufficiency. 

To ensure that these policies have the desired effect, we 

limit the availability of "reasonable cause" to states that 

have adopted the FVo. In addition, in the definitions 

section of the proposed rule (at §270.30), we specify , 
criteria that will apply in deciding whether a good caUse 

domestic violence waiver exists. Also, we reserve the right 

to audit States claiming "reasonable cause" to ensure that 

go~cause domestic violence waivers that States include in 

the1r"reasOnable cause" documentation meet the specified 

criteria. 

In addition, we intend to monitor the number of good cause 

waivers granted by states and their effect on work and time 

limits. We want to ensure that states identify victims of 

domestic violence so that they may be appropriately served, -rather than exempted and denied services that lead to 

independence. We also want to ensure that the provision of 

good cause waivers does not affect a State's overall effort 

in moving families towards self-sufficiency. ThUS, we will 

be looking at information on program expenditures and 

par~ipation levels to see if states granting good cause 
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domestic violence waivers are making commitments to assist 

all families in moving toward work. 

If we find that good cause waivers are not having the 

desired effects, we may propose regulatory or legislative 

remedies to address the problems we identify. 

For additional discussion of our proposals, see SS 270.30, 

~71.52 and 274.3 of the preamble and proposed rule. 

30 
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[Preamble on Definitions Section) 

You should also note the definitions of "Family Violence 
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Option," "good cause domestic violence waiver," and "victim 

of domestic violence." These definitions are relevant to 

state claims of "reasonable cause" for failing to meet the 

work participation rate and time-limit requirements of the 

Act. Under parts 271 and 274, a State's decision to 

implement the Family Violence option and its provision of 

good cause waivers to victims of domestic violence under 

that provision create a special-case situation that may 

affect a state's eligibility for a reasonable cause 

exception from these two penalties. 
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(General discussion on individual work requirements) 

Under the Family Violence option, a State may waive work 

requirements in cases where compliance would make it 

difficult for an individual to escape domestic violence or 

would unfairly penalize individuals who are or have been 

victimized by such violence or individuals who are at risk 

of further domestic violence. The State must determine that 

the individual receiving the program waiver has good cause 

for failing to comply with the standard work requirements. 
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[preamble discussion on work participation rates] 

During the development of the proposed regulation and in 

consultation with stakeholders, one important topic of 

discussion was how to treat victims of domestic violence 

whom the state is helping under the Family violence option 

(FVO), under section 402(a) (7). We recognize that there are 

circumstances in which a state should and will temporarily 

waive work requirements for some domestic violence victims. 

One question we considered was how such waivers would affect 

the calculation of the participation rates. 

As we discussed earlier, many commenters urged us to remove 

all victims of domestic violence from the denominator of a 

state's participation rate so that the state would not be 

penalized for choosing to develop appropriate responses to 

their problems. Instead of changing the basic calculation 

of the work participation rates, we chose to address this 

situation under the definition of "reasonable cause" for 

States failing to meet their rates. Our approach is 

targeted, so as not to provide blanket exemptions for those 

who have ever suffered domestic violence, but instead to 

provide appropriate protections and supports for TANF 

recipients who need them. 
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We believe that keeping recipients who are being assisted 

under the FVO in the calculation is the better reading of 

the existing statute. In the ca l.culation of work 

participation rates, the statute provides only two 

P. 13 

exemptions from the denominator: one for a single custodial 

parent of a child under 12 months old; the other for a 

recipient who is being sanctioned but has not been 50 for 

more than three of the last 12 months. The law is very 

specific concerning these exemptions and does not provide 

for others. 

We believe victims of domestic violence and the objectives 

of the Act will be best served if we maintain the integrity 

of the work requirements and promote appropriate services to 

the victims of domestic violence. Service providers who 

work closely with victims of domestic violence attest that 

work is often a key part of the solution to domestic 

violence problems; it may provide both emotional support and 

a path to financial independence. Thus, we do not want to 

create an incentive for States to waive work requirements 

routinely tor a recipient who does not need such a waiver. 

However, we also hear that, in some cases, going to work may 

aggravate tensions with a batterer and place the victim at 

risk of further danger. Under our proposed rules, states 

should feel free to provide temporary waivers of work 
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.' 

requirements in such cases • 

Given the pressure States are under to meet the work 

participation rates, and the individualized circumstances 

that domestic violence victims face, we have concerns that 

automatically removing victims of domestic violence from the 

calculations could result in inappropriate exemptions or 

deferrals of work requirements for victims of domestic 

violence. We also have concerns that it could result in 

diversion of resources away from these families to other 

categories of recipients. We believe our "reasonable cause" 

proposal and our strate9Y for monitorin9 the effect of these 

provisions will protect a9ainst these possible negative 

effects. 

Please see §27l.52 of the proposed regulations for further 

discussion of the reasonable cause criteria. 
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permitted under the Family Violence option at section 

402(a)(') and the limit on the exceptions to the Federal 

time limit at section 408(a)(7)(C) (ii). The key issue is 

whether the 20 percent limit on hardship e~ceptions includes 

families of domestic violence victims. 

Section 402(a) (7) (B) expressly refers to section 

408(a) (7) (e) (iii) in applying the meaning of the term 

"domestic violence" to the Family Violence Option at section 
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402(a) (7) (A). section 408(a) (7) (Cl (iii) defines "battered" 

or "subjected to extreme cruelty" for purposes of describing 

families who may qualify for a hardShip exemption at section 

408(a) (7) (C) (i), and section 408(a) (7) (C) (ii) specifies a 20 

percent limit on the exceptions to the time limit due to 

hardship. Consequently, we conclude that the statutory 

language includes the number of families waived from the 

five-year time limit per section 402(a) (7) within the 20 

percent ceiling established under section 408(a) (7)(C) (ii). 

However, as stated in the earlier preamble discussion, 

subsequent Congressional statements suggest that Congress 

did not intend to count temporary good cause waivers against 

the 20 percent limitation. Thus, our proposed policy on 

reasonable cause would enable a state to claim "reasonable 

cause" when its failure could be attributed to its provision 

of bona fide good cause domestic violence waivers. See 

§274.3 for additional information. 
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402(a) (7) (Al. section 408(a) (7) (el (iii) defines "battered" 

or "subjected to extreme cruelty" for purposes of describing 

families who may qualify for a hardship exemption at section 

408(a) (7) (Cl (i), and section 408(a) (7) (Cl (ii) specifies a 20 

percent limit on the exceptions to the time limit due to 

hardship. Consequently, we conclude that the statutory 

language includes the number of families waived from the 

five-year time limit per section 402(a)(7) within the 20 

percent ceiling established under section 408(a) (7) (C) (ii) . 

However, as stated in the earlier preamble discussion, 

subsequent Congressional statements suggest that Congress 

did not intend to count temporary good cause waivers against 
I 

the 20 percent limitation. Thus, our proposed policy on 

reasonable cause would enable a state to claim "reasonable 

cause" when its failure could be attributed to its provision 

of bona fide good cause domestic violence waivers. See 

§274.3 for additional information. 
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How can a state ayoid a penalty for failure to comply with 

the five-year limit? (§274.3l 

p, 2 

In §272.5, we have proposed general circumstances under 

which we would find reasonable cause to waive potential 

penalties. We also propose to consider an additional factor 
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in determining whether there is reasonable cause for failure 

to meet the five-year limit. The additional factor relates 

to a state's implementation of the Family Violence Option 

(tVO) and its provision of temporary waivers of time limits, 

when necessary, for victims of domestic violence. 

We want to encourage states to adopt this amendment and to 

provide appropriate assistance that reflects the safety and 

employment-related needs of these families. In adding this 

reasonable cause factor, we recognize that some of these 

individuals may need special assistance, at least over the 

short term. However, we also want to ensure that States 

make good-faith efforts to help victims of domestic violence 

become independent. Thus, we tie this factor to a State's 

implementation of the FVOi we reference the criteria we 

included §270.30 to define what qualifies as a good cause 

domestic violence waiver; and we have set forth a strategy 

for monitoring the implementation of these provisions. 

Under our proposed rules, a State must substantiate its case 

for all claims of reasonable cause. We will examine each 

situation on its own merits and determine whether to assess 

a penalty on a case-by-case basis. 
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5270.30 What definitions apply under the TANF regulations? 

312 
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Family Violence option (or FVO) means the provision at 

section 402(a)(7) of the Act under which States may elect to 

implement comprehensive strategies for identifying and 

serving victims of domestic violence. 

Fiscal year means the 12-month period beginning on October 

1 of the preceding calendar year and ending on September 30. 

EX means fiscal year. 

Good cause domestic violence waiver means a waiver of one 

or more program requirements granted by a State to a victim 

of domestic violence under the Family Violence option that 

is: (1) based on an individualized assessment; (2) 

temporary; and (3) accompanied by an appropriate services 

plan designed to provide safety and lead to work. 
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Victim of domestic violence means an individual who is 

battered or sUbject to extreme cruelty under the definition 

at section 408(a)(7)(B)(iii) of the Act. 
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(b) In addition to the general reasonable cause 

criteria specified at §272.5 of this chapter, a State may 

p, 7 

also submit a request for a reasonable cause exemption from 

the requirement to meet the minimum participation rate based 

on the following criteria: 

(1) We will determine that a state has reasonable 

cause if it demonstrates that its failure to meet the work 

participation rates is attributable to its provision of good 

cause domestic violence waivers. 

(2) A state may demonstrate this reasonable cause by 

providing evidence that it achieved the applicable work 

rates, except with respect to any individuals receiving good 

cause waivers of work requirements. 

(3) A State's good cause waivers must meet the criteria 

for good cause domestic violence waivers specified at 

S270.30 of this chapter. 
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(b) (1) In addition, we will determine a state has 

reasonable cause if it demonstrates that it exceeded the 20 

percent limitation on exceptions to the time limit because 

of good cause waivers it provided to victims of domestic 

violence. 

(2) A state may demonstrate reasonable cause by 

providing evidence that, when cases that have received good 

cause waivers of time limits are excluded from the 

calculation, the percentage of cases receiving federally

funded assistance for more than 60 months did not exceed 20 

percent ot the total. 

(3) A State's good cause waivers must meet the 
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criteria for good cause domestic violence waivers specified 

at§270.30_ 
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Members I)flhe Budget conference Committee: 
• 

NO. 977 "1212 

We are lliriting 10 respectfully request the members ofue Budget Conference Committeo to 
adopl the Familv Violence Option (FVO) provision comBined m the Senate vr:rsion of the 
Budget R eCl)nclliation bill. As California finalize-. its welfare refonn p8l:kaJc, we need to knOIii 
whetller we can otTer temporary waivers to battered women wilhol.n UlCumn.s federal monetary 
penalties. With the adoption oflhis provision. it wiu be explicilly clear that'the waivers issued 
under the f'VO and the 20% hardship "emption granted to the States are twO veI'Y distinct 
<:ategories. 

As you !cr.ow, the Family Violence Option gives states the tlaibility to issue temporary wlliver5 
ITom varic>us requiremenrs for victims of domes1h; violence. In ordr:r to Rive states lhlJ 
maximum lIutholity over their welfare plans. the family Violence Option allows states to define 
what constitutes domestic violence and who shall recerve these tempoTal)' waivers. 

R~ently. Cllifornia's 18 membcr~t~Le~la~ Welfare Conference Corruninee voted 
to adopt the Farrily VioleQ\;e Option 8Jnecllll Senate BiD 1185 authored Stale Senator 
Hild!l L. Solis. They did itipulatc. however, 

"'2i;v .. r~ of the FVO 

Members Clt lhe Cillifomia Legis/acure want to achieve bolh safety and $df.sufficiency for 
abused WOf"/lE!n and Iheir families on welfare. The process of moving from welfue to work nlAy 
tilke .some of these women longer bec;a"sc orrbe difficult eecm.omic and emotional problems they 
mu,r face. We urge you to help us accomplish this goal by adoptin$ the Family Violence Option 
provision contained in the Senate venion of the Budget R.econciliatlon bill. 

Your' attenrion 10 lIus imponant maner i5 sincerely appreciated. 
, 

i:a Bn.L.LOCK~~ . 
Senale presjd~~prO Tempore 

L 1A.~4ner4* 
--~~~ ~Us-rAMANTE 

Assembly Speaker 
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Senator William Hath 

NOWLDEF ~ 4552878 

<lanited ~tBtts 32'enatc 
WASHINGTON. DC 205'1>-4704 

July 22, 1997 

104 Senate Hart Ofnce Building 
Washington, D.C. 20510 

Dear Senator Re,th: 

NO. 111 

COMMITTU.3: 

APPItOPA1ATIO~S 

BUDGE'I' 

LA80A o\IIID HUMAH RESOURCES 

S'LE:CT COMMlnu ON ETHICS 

\IInRANS' AFFAIRS 

We:?le "liling to express OUI deep concerns regarding the decision by the conferees to 
drop the Farnlly Violence Option from the Budget R~onciliation Act. This is unacceptable. 

As you. are aware, the MurraylWellstone amendment was unanimously adopted during 
Senate consideration of the FY'98 Budget Resolution and the Budget Reconciliation Act. In 
addition, the H01l5e included the provision in the FY' 98 Budget Resolution reported by the 
House BudeetClJmmittec. Consequently, there would appear to be oveIWhelming support for 
clarifYing thatstalt:s can waive victims of domestic violence and abuse from time limitations and 
work requilements as called for in the welfare reform legislation, without being penalized. 

[t is difficult to understand how a provision approved three times by the Senate can be 
dropped in eon ference. Each time we have brought this language to the floor we have been 
assured of the cummitment of many Senators to addressing the needs of abused and battered 
women. We lnve always appreciated this support, but it is starting to look as ifmany Members 
are more than will ing to help victims of domestic violence when the debate is;fublic view. It is 
not until a !leI ect.e<\ few go behind closed doors that this commitment does not appear that strong. 

We are' nOl asking for much. We simply want to make it clear that States can and should 
waive victims of domestic violence from time limitations and work and training requirements.· 
We believe then: is universal support for helping these victims and not subjecting them to 
requirements \Y hid! will only serve to trap them and their children in violent situations. 

Weare ready to force this issue on the Senate floor. We have tried to use the appropriate 
legislative mtchani.sm fOI" addressing this issue. We have had this language accepted three times 
on the Sennt~ flo,·r and yet the Conferees chose to ignore the wishes of this body. As a result, 
we believe the only course available is to bring this language back to the floor for full 
consideration and debate, followed by a recorded vote. We will be looking at several legislative 
altemative~. whi.:h,would allow for a vote on the Family Violence Option. We are committed to 
continuing 10 try lc> help states help victims of domeslic violence and anticipate a vote on the 
Senate floC/w!tic~ would giye every Member the chance to tell victims of domestic violence and 
abuse that Iller will not b<: forgotten. 
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We W1derstlnd the difficulties facing the Conferees, as you all work to craft a balanced 
budget. HO·~\ler.. this should be an issue all Conferees can agree to. TIlls should not be an 
issue that divides, but rather one we can all agree 00. 

We l;lrongly encourage you to include the MurraylWellstone amendment in any final 
Conference Agreement to accompany the Budget Reconciliation Act. Let's really stand up for 
victims of clome~lic violence both on the Senator floor and behind closed doors as well. 

Patty MWTi1~ 
U.S. Senator 

----_._-_._---

___ 00 ___ • __ _ 

/(. GItJ AJ~f) Y 

-----_.--_._---

Sincerely, 

1'1213 
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Al\mNDMENT NO. __ _ Ca\endul" No. __ . 

Pnrpo::e: To clarify the· family violence option uwlcl' the 
tc (llpor<~l"y assistance to needy families program. 

IN 'JUg SI~NATE OF THE UNITED S'l'ATES-IOl5th Cong.,.lst So.s. 

S.047 

'l'o provid,' for reconciliation pursuunL to flection 104(a) or 
1.11(: c:nncu]'1'c!nl n~solution on the budget for fiscal year 1998 . 

. Rd~en·cd to the CommiLiee on __ . 
lUid ordered to be printed 

Ordereu La lie on the tahle and to be printec1 

AM EK:DMEl"'l' intended to be proposed by Mrs. MURIl.A Y 

V;.~; 

:~ 

I 

4 

5. 

,5 

I 

8 

9 

iC 

11 

lng: 

S:F:c. 

0); pagc 960, betweoll lines ::3 and 4, insert t.be follow-

; __ . PROTECTINC VICTIMS OF' FAMILY VIOLENCF.. 

(a) !<'IN1HNGs.-CongreSI:l nuds that-

(1) the intent of Congress in amending part. A 

of tit'!e IV of the Social Seeurity Act (12 U.S.C, 601 

et S()(.I,) in section lOa(a) 0(' the Per'sollal Uesj)ol1-

si~)ility and WOl'k Opportunity Reconciliation Act. of 

1~~96 (Publi(: Law 104-19::1; 110 Stat :l1l2) W,H; to 

allow Stll.tf!!l to take into account t.he effects of' the 

epidemic. of domestic violence in p.stablishing tlwil' 
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w.:.1 rare progra111S, by" giving St~ttes the t1exihility to 

gnl at. individual, temporary waiv~rs for Il:ood enUJ'''' 

io victims of domestic violp.nce who meet. the criteria 

set forth in sp.ction 402(n)(7)(B) of the Soc.ill.l Secu-

rit..\' Act (42 U.S.C. 602(a)(7)(n); 

(2) the allowance of waivers under such secliolls 

wa:; lIot intended to be lilnited by othel', separat.p., 

g and indelHmdent provisions of part A of title IV of 

~I the Rochll Security Act (4-2 n.s.c. 601 (e~ seq.); 

10 (3) under secLioll 402(tl)(7)(A)(iii) of sudl Ad 

11 (42 1l.R<i. 602(a)(7)(A)(iii», requirements undel' 

12 tlH! temporary assistance for needy families pl'OgTam 

13 under part A of title IV of such Act may, fOI' good 

14 ca.use, be waived for so long as neee!'lsary; and 

1'S (4) good cause wa.ivel·!) granted pursuant to sec, 

1.6 ti."ll . 402(a)(7)(A)(iii) of such Act (12 U.S.C. 

17 

IF. 

::(I 

')') 

:u 

G02(1l)(7)(A)(iii) are il1tend{~d to be temporary and 

(iireclted only I1.t particular program requirements 

whe11 needed on an individual e:ase-by-case basis, and 

m'e intended to faeilitate t.he ability of victim:; or do-

niestic violence to move forward and meet program 

TC)'111i1'ements when safe and fea.sible without inier

f('rcnce by domestic violenee. 

(I» CIJAltfF'lCATTON OJ<~ WAIVER PROVISlOKS.-
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(]) IN (mNElIAJ,.-Sec1.ion 102(a)(7) (42 

2 {) XC. 602(.1)(7» is II.rnended by addiug at the t:ncl 

3 the following: 

4 "(C) No NUMmUCAL IJIMI'rs.- -In irnple-

5 rnenting this pa.ragrfLph. lJ. State ::;11a11 not be 

6 subject to D.l1Y numerical limitation in t.he 

7 gTanling of good (~ause waiverl' under subpara-

F graph (A)(iii). 

1Ci 

1 J. 

1'1 
~:~ 

U 

14 

1:5 

16 

17 

18 

"(D) WAIVERf;1J INDIVJDUAIJI'l NO'l' IN-

CL UIJl~]) I,'OR l>lJrtl'OST'~S OF CEwrAl:" O'l'lmn 

PROVISIONS 01" 'I'HII:; l'A R'I'.-Any inoividunl to 

whom a good cause waiver of <.:ornplial.1l~e with 

thill Act has been IP'<lILLed in aceordance with 

subparagraph (A)(iii) shall 110t h(~ included tor 

purposes of determining D. Stil.te·~ compliancm 

with t.he participation raic requirements set 

forth in section 407, fo}' purposes of applying 

the limitation described In sc(~tion 

1.9 408(a)(7)(C)(ii). or for pm-poses of uetcrminil1p; 

20 whether to impose a penalty under pa.ragrnph 

21 (3), (5), or (9) of section 409(1}.).". 

:;:~. (2) EF~'EC'l'lVg DATF..-Thc· ameIJdmcnt made 

:;:. by paragraph (1) t.ak($ effect C\8 if it. har! been in-

2l; elLtded in the (~nactmellt of section 103(a) of the 

:!~; Personal Responsibility aml V\Torlt Opportunity ful(~-
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onciliation Ad of ] 99G (Public. Low 104-193; no 
Stat, 2112). 

(e) F'EDlmAJJ PhItENT LOCL\TOR SERvrCE.·-

(1) IN lmNEUAh-Rection 153 (12 U,S,C. 

65~:), as amended by section 5938, is further 

amencled-

(Al in subiiection (b)(2)-

(i) in the matter preceding- :subpara

graph (A), by hlsArting' "or thai t.h (~ 

health, safety, or liberty or a parent. 0\' 

child would by unreasonably put at risk by 

the disclosure of such information," befol"p. 

"pl"ovided that"; 

(ii) in subparagraph CA), by in;;el"ling 

" that. the health, safety, or liLer!.y or i:l 

pfll"~nt: or child would. by lI.ureasolJClhly puL 

at risk by the disclosllrp. of 811(:h informa-

tion," before "and thnt information"; lind. 

(iii) in subparagraph (B)(i), by stl·il~· 

ing "be harmful to the parent 01' the dlik!" 

and inlSel'Ling "place t.he healt.h, safet.y, or 

liberty of n pa.rent or child nnreclsonably aL 

, 1 " d 1'IS { ; Illl 

(B) in subStlction (c}(2), by insert.ing ", or 

t.o serve as the initiating court. in an a(!tiolJ Lo 
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s(~ek and order," before "against a non('.l1 1'.1.0-

dia.l". 

(2) 8TA'T'E l>I.AN.-Rection 454(26) (42 U.S.C. 

654), as amended by sectioD 5956, is f·1111'.11er 

Ilmended~ 

(A) III subparali\'rap11 (C). by st.l'iltinl{ "f'~-

suit in physiccll or emotional harm to the party 

or the rihild" and inserting "place lhe health, 

snfcty, or libel-ty of a parent <.11- child unreaSOll-

(B) in SUbpal'ag-rnph CD), by striking "of 

nOl11cstic violence or child abuse agaim;t a p1Lrty 

or till! child and that the disdosure of such in-

forma.t.ion (~o\lld be harmful tu lhc p;lrty or the 

child" Ilnd inserting "that lhe healtJ1, !';af'ety, or 

liherty of a parent or child would be \lnren/wn

ahl? put at. risk hy the disclosure of "llcit infor-

mation"; and 

(C) ill 8uupal'agmph (E), by striking "of 

domestic violence" and all tha{ 1'ollowl:; through 

the semicolon and inserting "that the heal t.b, 

!l>l.fety, or liherLy of a pllrent Or chilO. woulu b~ 

unl'eusol.lably put I\t ril;k hy the disclosuJ'e of 

lSll()h information purBunnt to seetion 4,(j3(b)(2), 

the court shalr det.errnillc whet.her di::;<;l(lRlll'(! to 
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1 any other pel'sun 01" persons of information re-

2 ceived frum the SecreLary could place the 

3 health, safety, 0\' libel'tv or a parent or ehild 

4 unreasonably at d.sk (if the COUl'(' determines 

5 that dis('.losure to any other person could be 

6 ha.rmflll, the cuurt and its agent!> shall no\' 

7 make any s11ch (lisclotlure)j". 

8 (3) Elo'IOEC'l'JVE nA'I'g.-The amelldm(~nts made 

9 by this sub6cetilln shall take tlffcel. 1 day Ilft.er the 

I n df'~ct.ive uate descriheu in sect.ion 59(j.1 (a). 
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stATES CAN STOP THE CYCLE OF POVERTY 
S1aleme1l1 o.f:Martha Davis, Legal Director, NOW l.Lgal Defense and Ed'ucation Fllnd 

States 1lJ:ro!lS the country face a critical decision in implementing their welfare reform plans .. 
As study after ~'ud5' shows, domestic violence makes women poor and keeps women poor. True and 
enduring refol',n will only be a reality if states address the pervasive violence in women's lives. 

NOW:Lcg1(1 Defense and Education Fund's study, Report F1'Om the Frollt '.flles: The Impact 
of Violence 017 Pd.or Women, shows that many low-income women are or have been abused by a 
partner. The ~:S lllcw York City-based direct service providers interviewed for the research, who 
work as job tr.llining counselors, job placement professionals, program coordinators, and vocational 
counselors, esticnat~d thaC from one-third to three-quarters of their clients are impeded by domestic 
violence in the; r E.'.j1brts .to move from welfare to work. 

Intervi<:we:es cited frequent stalking at their programs and described the gradual escalation 
of domestic viole:ncc as women achieve job readiness goals through their programs, until the 
harassment by ab\lserS forces the women to drop out. NOW Legal Defense and Education Fund's 
survey, and thl: other growUtg .data on this issue, clearly demonstrates that domestic violence plays 
a key role in fa:)ot!~ging women's efforts for fmancial independence. As the Taylor Instit.ute's recent 
report, Trapp.!d 1:1)' Poverty, Trapped by Abuse shows, until states address the violence, welfare 
reform will not succeed. 

The IismiJ:i Violence Option provides states with a win-win tool for implementing successful 
refurm. The ()pt~on allows states to waive temporarily time limits, rigid work mandates and other 
requirements' for domestic violence victims who might be otherwise harmed by application of these 
rules. But \'ec:\use the Health and Human Services Department has been slow to issue its 
regulations, statf( policymakers are confused about how the 0rtion interacts with other welfare 
reform provi:s:on!; -- particularly the ha.rdship exemption, which pennits long-term exemption from 
time limits in:case'~ of hardship. SenatorWellstone'S legislation puts states on notice that the Option 
in no way hhr..lpers states' efforts to utiliz;e the 20% hardship exemption states are allowed. 

It is O)J'utrilost importance that this legislation move quickly through Congress so that statlOs 
do not deny vi<;.tims of domestic violence the waivers they temporarily need. The legislation 
provides th: Slates with guidelines that demonstrate that they will not be tined for doing the right 
thing -- w:-uch'is providing temporary waivers to victims. of domestic violence from work 
requirement!· arrd time limits. If states delay in implementing the Option for fear of not fullowhlg 
lffiS rules, il could cost not only women's lives, but state money as well, as the cycle of poverty 
continues fi" thii~e women. 
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CONTACT: MELINDA SHELTON, 767 

NmYJMCKS Bn.L TO CLARIFY WAIVERS FOR BAU'EBED WOMEN 

The Nationd O~ganization for Women today announced irs support for legislation, "l'onsored 
by Sens. Pau, Wellstone (D-MN) and Patty Murray (D-WA), to clarify the status of welfan: 
recipients ll:'l(lcr:the hardship exemption of the new welfare law. Because of the very real 
danger of increased violence that many women on welfare will face when they attempt to 
become more independent, this clarification is essential and we urgc Congress to pass it 
immediately. 

"For 8 won,L.n who is nlready in danger, enforcing the new rules would be like making her 
stand on a ,np • .loor -- knowing it could drop OUt from under her fo:cl at any time. Without 
these temporary' waivers, states will be putting battered women at even greater risk of 
brutality," :;3 id ,Kim Gandy. NOW's Executive Vice President. 

The legislalj.lO makes it clear to state.~ that they will !lQ! be penalized for tempurarily 
exempting ~attered women, and that those exemptions will nOt be: couilled against the statc's 
20% hardship c;;.;emptions. As states proceed to Implement their new welfare programs 
under Templlral,y Assistance to Needy Families, it is Imperative that Congress give states 
guidance 0)1 thi!~ question. 

The hardship e".emption, provided for in the Per~onal Responsibility amI Work Opportunity 
Reconcilim,ion Act of 1996 (P.L. 104-193), allows welfare recipients to be exempted from 
the five yeal' lifetime limit on ben~fits in cases where the limit would cause Undue hardship. 
Advocates '['Jr hattered women recognized that this was an inadequate provision considering 
that the nu:rnber of potential applicants among this group alone could total more than 20% of 
n state's elts:load. 

Recent srutEes ::,f recipients of Aid to Families with Dependent Children (AFDC), the old 
welfare cagh a~'sisla'ncc program, show that about one-fifth of women receiving federal 
assistance a::e currently experiencing violence from a partner. Up to 65% reported having 
experienced domestic violence at some point in their adult lives. Bauerers of len attempt to 
keep wom:ll fr'om education, job training and employment by refusing transportation or child 
care ~ervk:es, 'i'T iivlng them a severe beating before job interviews. Stalking and harassing 
of women' eon ~tJ" job are other methods of Interference, As many as 49% of the low income 
women stlldetl· in Massachusetts, New Jersey and Illinois indicate that intimate partners hau 
interfered"'it~ their with education. training or work. 

o 
... (!~ ... 
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NEWS from u.s. Senator 

.~ U.Lv 

ATTyMlJRRAY 
------'-Washington • Democrat--:-

i~TATEMENT OF U.S. SEN. PATrY MURRAY (D-WlIsh.) 
ON IN,]~HdDUCTioN ON THE FAMILY VIOLENCE OPTION II AMENDMENT 

j ., Aprlll9,1997 .. ,.; 

I am pleasei'l-to fhin with Senator Wellstone in intro4ucing legislation to Clarify the tamily 
violence optiJn;'llnder the, temporary assistance,to needy families program. It is painfully 
ohvious tluit ::Ial'ifieation is necessary at both the federal and state le"e1. 

'Last ye:ar "~)~nN'hc Scnnte considered welfare reform, I joined with Senator ~ell~toncin support 
uf an a111Cn;~'l\cr!t which would have allowe.d ~tates to take into aCCOWl! the effects of domestic 
violence wi~ abi,se wh(:n establishing their welfare program; by allowing states the flexibility to 
grant indivj;dua'(ifwaive,!s to victitns 0'[ domestic violence. I feli strongly that victims of domestic 
violence n~oe;jei.fnot jllst a safety net, but a strong and reliable safety net. I was concemed at the 
time and lIin'noj.v more concerned, llilit the punitivc and rigid requirements c(>otll.ined in the 
Personal R~lpd!lsibility and Work Opportunity Reconciliation Act of 19'16 would trap victims 
and their c~ild~*n in viulent situations. 

:j •.•. 

TIlc recenfly releascd -raylor Institute Report confirms what many uf us know; there is a direct 
link hetweim deimestic, violenr.c and poverty. Many current welfare bencficiaries arc in fact 
victims oflhnibtic vi'llence. TIle Report provides further cvidence t11l1! we must do everything 

" at the fede\,~lle/Vcl to provide the guidance and flexibility to the 'states so that they e.an maintain 
an effee.tive saf(!ty nct;ror the,victims of domestic violence and their children.' 

',. .:.; 
Unfortuna'i,ely ;,fihcre hilS been some lack of clarity at the federal level and many states have felt 
that they d'jel n~it have 'the fleXibility to respond to the epidemic of domestic violence and welfare_ 
While: HH$' ha!; been <;xtremely effective in its outreach effoJt~. it lacks the clarity to effeetively 
irilplemcD'; IhcjWe\1st6ne!M'urray Family Vinlence Option. We are here today to introduce 
le&1~latiori' ;yhilbh give's HHS and the state.~ the'clarity they need. 

. I:·~· . 

No woma;il.ori(~hilcl ~houlil be trapped in a violellt home or environment simply becall~e 'they are 
unable to .t'r,ee~~arhitra,.y reqlliremcnt~. Duc to the growing body of cviden",e of the direct link 
hetween v~l:\fa:ic and domestic violence and libuse, states must have ns much flexibility as 
possible tOlTIct:l the unique necds of those victims. 

### 

For tnore:iihfdi~ation' contact Rex Carney or Rebekka Bonner at (202) 224-0229. 

:-;"",..i __ . __ , ________ , ___ . ________ '_ 

III Rll :o(!~Senate Office Building· Washingtun, D.C. 20510 • 202-224-2621 
.;, Intern(~t: press_office@murrlly.senatc.gov 
:;, ---.... .. .• ,.".,. 1 ,,,r 1 ",".' • . II •.••.• _.~ ................. • ~ ..... "I_l..,.. ............. ~ 
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I!.lTh1ES'llC YIOI.ENCE AND fOYERTY FACT SHEET 

The: l~vel of economic resources avai\abl~' to an abused woman is the hest indicator of 
whether'i)r not she will permanently separate from her abuser (Hom. 1992). 

More thEjn half (.If battered women surveyed stayed WiUl their bancrer because they did no! 
feel'tlnt~they c(luld support themselves and their childrt:n (Sullivan, 1992). 

27% of 'b~ttered women surveyed said they were prevented from having any acceSS to 
mmlf;y t;y their abuscr; 51 % lacked acceSs to charge accounts (Walker. 1994). 

Women ,with greater economic dependence on their husbands experience a greater severity 
uf i',bust, eompMed to employed women who are ahused (Strube and Barbour, 1983). 

24 ',ib ofihatten:d women surveyed had lost a job at least in part because of the effects of 
dom:sti,; violenCe (Shepard and Pence, 1988). 

55 ei of:battcred women surveyed had been absent from work becau5e of abuse (Shepard 
anll Pellcc, 1988), 

56"11, of, battered women ~urveyed had been harassed by their abuser at work (Shepard and 
Pen:e, '1988), 

33'% of baner~d women surveyed had been prohibited from working by their banerer. antI 
2~,~; h::J(] been prohibited from attending school (Shepard and Pence. 1988), 

Til(: D<!partment of Justice estimated in 1981 that 175.000 days of paid work were lost 
b<!causi: of domestic abuse (Horn. 1992). 

64% qf women surveyed in a battered women's shelter stated that they needed employment 
re's,Jur=es (Sullivan. 1992). 
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The Wellstone/Murray Family Violence Amendment 
to the Welfare Bill (House Report 725) August 12, 1996 

Now that Ccng,:ess has passed a welfare bill eliminating the federal cntitlement and imposing a host 
of neW requiremeIiC: fo!, recipients, advocates need to work in their states to ensure that haltered wamen and 
victims of sexual "s.lBu'il arc not unfairly penalized by these new rules. An imponant tool is the Family 
Violence Amendment,·~ statc optinn to increase services and to waive l-cquiremcnts in cases of domestic 
violence Ilno sexual abl.1Se. St:nators Paul Wellstone (D-MN) lind Patty Murray (D-W A) amended lhe 
Senate version of '-he welfare bill to require states to provide these services and to make necessary waivers, 
hut the Confcrcne,·! COI.l1ll1ittcc converted the Family Violence Amendment to a state option_ 

Why ~tate Wclfar.? Legisllllion Sbould Addreu Domestic Violence lind Sexual Ahuse 

The Amen"<imeilt recogni7-"-~ that violence makes and keeps women poor, and thal il may he difficult 
and dangerous for' t.att.~red women and victims of sexual assault to meet the welfare bill's new requirements. 
As ducumented by r.:s!oarch slIeh!lll Jody Rnphael's report Prfsoners nfAhuse: Domestic Violence and 
Welfare Receipt ([Olyl<''''lnslilute 1996), the physical and mental effects of domestic violence, liS well ns 
direct efforts by 1I1)\ISC:I'R to interfere with their victims' education and employment, have serious 
implications for wElfare-to-work programs. Arbitrary and inflexible time limit~ may need \0 bc modified 
where violence pIievents a woman from working. Child support cooperation requirements may subject 
women to retaliato.'-Y (,buse_ Resi.dency requirements may harm women crossing state lines to flee a 
clange.rons living situation. Irnposing a ehild exclusion ("family cap") provision, as some. states do, in cases 
of physical and ~t·:} ual violence, is a pnrticu\arly \lnfair pcnalty to the woman and the child. 

To address the;<;c issues, the Amendmcnt's provisions encourage states to include both inercaseel 
services and t1cxi:blc waivers in their state progrruns. Specifically, the Amendment invites states to: 

• SCREEN APPLICANTS FOR DOMESTIC VIOLENCE WHILE MAINTAINING 
CONFID'i~N-l'iALlTY; 

• PROVIDE RI,1'ERRALS TO COUNSELING AND SUPPORTIVE SERVICES; 
• MAKE coon CAUSE WAIVERS fOR CP.RTATN WELFARE PROGRAM REQUIREMENTS. 

'~'lcxible WalVel"S In,iClIses of Dattering or Edremc Cruelty 

Thc waiver proviSion i~ an important 1001 for ad"ocatcs, who should urge their states to adopt it. 
Waiver~ apply III -'he·:lwo-ycar time limits (before work is required) and five-year time limits (capping 
lifetime aid), whi"h'''ould he waived for as long as necessary. States should be able to exclude waived 
individllols from mafidatory participation rates. The waiven; Dlso apply to the residency requit'ement~, ehild 
SUppOit cooperati.)Il ,-equirements and child exclusion provisions_ Waivers Ilre to be gmnted where the 
requirements WClt<ld :inake it harder for welfare recipients to escape domestic violence, or where thc 
requirements w"\lld 't",fairly pcnoli7.e past, present or potential victims of physical or sexual violence_ 

The provisioilS apply to clISes of "battering or extreme cntelty," which is defined broadly in 3.10the .. -
section ofthc bill to:includl' acts of physical anel ~exual violence (including marital rape) as well tiS threats 
and attempt~ o[:phy!;icA.1 and sexual violence, child sexual abuse, mcntal abuse and deprivation of medical 
CAre_ 
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How States Can lfllpl';:ment the Family Violence Amendment 

Under the ';v:lfiire bill cs'ch state must submit a plan to the federal government, de~eribjng how lhe 
state will spend it~ hlocik grant funds. In that plan, states can provide Cdr th,,~e services and for waivers of 
fcderal requiremcllt; without incurring penalties. The state is required to makt: a summary of it.~ plan 
availahle to the ptlblic/; Additionally, a separ4te welfare bill provisiutl that applies only 10 the 5-ycur lime 
limit on welfare r<lceipt permils a staTe 10 make hardship exemptions o/up to 20% a/the caseload 
Hardship explicitly inc;ludes ballerlng and extreme cruelty, defined the same way Cls/ur the purpn.fCS o/Ihe 
WellsloneIMw·ray.1mimdmelll. Tile Family Violonce Amelldment cOliluins 110 limitation all "Olt) /fIallY 
cases a statl! /nay ~·tldl·es~ wlren jll,r,asillg services or nt~kjng flexible waivers. 

!eJUI" 

Advoeate:~ <TIlli,t press lire their state legislatures to inclurle aU of the provisions of the Family 
Violence Amendment: tlS part of their state plans. Since the Amendment is only a state option, states may be 
tempted to avoid 'providing additional services or tailoring welfare-to-work programs 10 addrt:ss violence 
against women. Thc)c may instt:ad attempt to usc the Amendment to exclude banered women from existing· 
services or they Jn~y ;,.imply ignore the problem of violence in the live~ of welfare recipients. Only diligelll 
ellorls at thtl state Icv~1 will "nsure that the Family Violence Amendment i~ implemented properly or 
i111plemcntcd at ILL. fint these efforts can payoff by incrensing the ~afety and ceonon1il; self-sufficiency of 
roM)' recipients. 

TI1C NatiO<lal 'trask Force on Women, Welfare and Abuse will be developing more extclIsive 
materials for state activists seeking tu ensure thnt their stale welfare program addre5SCS the correlation 
between violenc:e 3n(1 puvcliy. These materials will be avaiiable after October 1, 1996. For further 
information, COlltact': Martha Davis, NOW LDEFtNYC (212) 925-6635, Jody Raphael, Taylor Institute 
(312) 342-5510: .)r Eat Re\1~~ or Pamela Coukos, NOW LDEFIDC (2()2) 544-4470, 

. nm WELLStONElMURRA v FAMILY VIOLENCE AMJl.NDMENT 

Sec. 103 - Dlock (;,·.nt' to States - SubSet. '40l(a)(7) OI'TIONAL CERTIFICATION UF STANDARDS AND 
PltOCEDURES 1'C ENSURE THAT THI:" STAT!! WIL.L. SCIU:EN FOR AND IDENTIFY DOMESne VtOLI:"NCE 

(A) IN G e:NE'tRAl.. .... At the option of the State, a certiflcl\tion by the chief executive oftker ()[the Slate that the State 
hilS c!Otabli~hed 3t'1d is cilf'orclng ~u.ndards and procedures to·-

(I) ""cen and identify individuals receiving assislance under this part with a history of domeslic viulen,e while 
malnlalning the confidenliality or such individuBI~; . 

p) r::fer sIlch individualslO·tOUnseling and supportiv ••• ,vices; Md 
(,ii) ::waive, p~1rsuantto 9 determination of good cause, otherprogro.m requiremenr~. such itS time limits (for as 
bnR~'as necc)'.uuy) for i"dividual, receiving assistanc" restdent-y requircmen\S, child Sl'f'lport cooperation 
teq1.1~rem~nllj, and tamUy cap provisions, in c;o.ses where. compliance With such requirclllcnts would make il mnrc 
diffi~;utt for individuals receiving assistance under this pal1 to eScOps domestic v;nlem:e or unfairly penalil.e 
:;ucl'!! individuals who are or ha ... c been victimiz.e:d by !\uch violence, or individuals who are at risk of further 
·JoHl.estic violence. 

(0) D')\-\E:;TIC VloLENC'" DEFINf-D. - For purpose. oCthi. p.rograph. the lerm "dome.lie viol.ncc" h •• lI,. some 
meaning as l\IC I.nn "baltor.d or subject 10 c~tr.me cruelty" OS d.fined in .0etiol1 408(.){7)(C){ii\) . 

•••••••••••• t'.·~ •• ~ •••••• * •••••••••••• _ •••••• ~ ••• _ •••••••••••••••••••••••••••••••••••••••••••• ~. 

SubSet. 408(')(')(C:~{1ii) ~ (I.ttered or Subjecl 10 Extre"'. Cruclty Defined: .... n Individu.1 h •• been ballered or subjected 10 
C:JC.Ucme crucl,"y·~ifthc·; Individual has beftn subjceted to· (l) physical E'et! tha.t resulted in. or threatened [0 result in. physicnl injury 
to the individual; (U):isexualabusc; (Ill) sexual activity invnlving a dependent child: (tV) being forced as the. caretaker relative oJ 
eo depend.ent chile:. to ~"!nsage in nnnconsensua\ sexual acts or aCllyities; (V) threau of, ot attempts at, physical or )exual abusc~ 

(VI) meolal .b'iS:; 01,," (==V.;I~I)=I=I.~.g;;;I.;;c;;.t.;o~r,;d;;ep:;.;r,;,iv.:;.;;,li .. o.,n,;o""r=m=e",d=ic",";;,1 ;;,e.~r=e.=~·==== __ ~============~~ l!:=====,.;,=,=_ 
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Record Type: Record 

To: Cynthia A. Rice/OPO/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: tyi 

Welfare Limit for Victims of 
Violence 

By Laura Meckler 
Associated Press Writer 
Thursday, July 17, 1997; 5:14 p.m. EDT' 

WASHINGTON (AP) .. For the third time, congressional 
negotiators have rejected a provision exempting victims of 
domestic violence from welfare time limits. 

- -Victims of domestic violence are being victimized once again 
by closed-door meetings in Congress," Sen. Patty Murray, 
D-Wash., complained Thursday. 

She and Sen. Paul Wellstone, D-Minn., persuaded the Senate 
to include the exemption in last year's welfare overhaul and in 
the budget resolution outlining the spending plan. But each time 
it was stripped out during negotiations with the House, Murray 
said. 

Now Senate negotiators, working on the massive 
oalanced-budget package, have agreed to remove the 
provision again, replacing it with a federal stud of family 
vio ence among we are ami les, according to Murray and 
Republican and Democratic aides in the House and Senate. 

As negotiators finish their first week of talks, the higher-profile 
issues concerning welfare have yet to be resolved. That 
includes whether welfare recipients on work assignments 
should be guaranteed the minimum wage and other worker 
protections and which immigrants should remain eligible for 
disability benefits. 

The new welfare law already allows states to exempt up to 20 
percent of recipients from the limit of five years on welfare. But 
under Murray's provision, domestic violence victims would not 
be counted in the 20 percent. 

Critics say this could become a giant loophole in the law, with 
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many women claiming to be such victims. They argue the 20 
percent exemption was meant to include domestic violence 
victims . 

. • When we said states could exempt up to 20 percent of the 
caseload, we reasoned there would be a certain number of all 
types of cases where people would be in trouble" and unable 
to leave the rolls, said Scott Brenner, spokesman for the House 
Ways and Means Committee. 

In another brewing welfare battle, the Senate has agreed to the 
House's strict work requirements for welfare recipients, 
according to House and Senate aides of both parties, who 
spoke on condition of anonymity. 

In meeting work requirements, the welfare law allows states to 
enroll 20 percent of recipients in vocational training programs. 
But it was unclear if that meant 20 percent of the entire 
caseload or 20 percent of those who were working. 

The House bill offered a narrow interpretation that would allow 
fewer people into training, while the Senate took the opposite 
tack. Now Senate negotiators have ceded to the House 
position. 

A Senate Democratic aide said Democrats were not pleased 
with these concessions. But he added they have told GOP 
negotiators that the immigrant benefits issue is most important 
to them, and the Senate has not moved on that. 

Meanwhile, Senate Republicans were working to devise a 
compromise on the new children's health program. The House 
plan would allow states great flexibility in spending the money, 
but the Senate mandates a comprehensive set of benefits. 

A plan being circulated Thursday would allow states to choose 
among seven benefit packages, including several that are less 
generous than the Senate plan, which mandates vision, hearing 
and mental health benefits. 

" Copyright 1997 The Associated Press 

Back to the top 



NLWJC - Kagan 
DPC - Box 060 - Folder-003 

Welfare - Domestic Violence [2] 



~(F) 

HiE ~Rt.sm£tH HAS SHtd 
11"2., \'1, 

Berger summary of your 126 military and veterans events in your first term. You met 
formally with the Joint Chiefs on 10 occasions. You visited U.S. military units deployed in 
eight foreign countries. You spoke at all four Service academies' commencements. You 
visited Arlington National Cemetery II times for veterans-related events (Reagan only 
visited twice during his first term and Bush once while in office). You participated in nearly 
30 veterans events (half related to WWII). And, you have been aboard five active aircraft 
carriers and two other Navy surface combatants. 

Sec. Kantor memo on Chrysler's January 7 fuel cell prototype announcement. Kantor 
reports that Chrysler's plan to develop a fuel cell prototype that would use gasoline was 
made possible by research funded by the Partnership for a New Generation of Vehicles 
(PNGV), which is administered by Commerce's Technology Administration. The PNGV is 
a partnership between industry and govemment agencies to develop the technology base for 
environmentally-friendly cars that will go 80 miles per gallon without sacrificing 
affordability, safety or performance. It draws on resources from 8 Federal agencies, the 

~ 
national laboratories, universities, suppliers, and the United States Council for Automotive 
Research (a cooperative research effort between Chrysler, Ford and GM). Under Secretary 
of Technology Mary Good is working with Chrysler to give PNGV proper credit for their 
role in the project. 

(G) 

~ 
• 

"Is Welfare Reform Really Conservative," Wisconsin Interest. Via Sec. Shalala who 
says, "I thought the title alone was worth the article." 

"Crossing the border: Illegal and dangerous," The Orange County Register, January 
19, 1997. Via Rahm. The article notes that Operation Gatekeeper has made illegal 
immigration crossings around San Diego difficult. 

'- We have also received the following items. 

" .~ Secs. Shalala and Reno report on agency efforts to implement your directive on 
implementing the family violence provisions in the new welfare law. Through close 
collaboration with state and local partners, they are working to build temporary assistance 

needs and circumstances of battered women as well as provide them with the supports they 
need to move successfully from welfare to work. We have a copy of the report in our offife 
should you wish 10 review it. 

President's Council on Sustainable Development progress report. Via Katie McGinty. 

~ 
The Council has been working to implement the recommendations it made to you in March 
1996. Their work has ranged from efforts to build sustainable communities at the local 
level to preparations for international activities to commemorate the fifth anniversary of the 
Rio Earth Summit in 1997. We have a copy of the report in our office should you wish to 
review it. 



THE SECRETARY OF HEALTH AND HUMAN SERVICES 
WASHINGTON, C.C. 20201 

January 10. 1997 

MEMORANDUM FOR THE PRESIDENT 
'97 JAN 13 PM6:29 

We are pleased to provide you with a progress report on our agencies' efforts to implement 
your directive of October 3 entitled "Guidelines to States for Implementing the Family 
Violence Provisions. " 

Your continued attention to the issue of domestic violence has been critical to building public 
awareness and creating both the will and the capacity in states and local communities to 
address this issue. The complex linkages between domestic violence and welfare are critical, 
but not well understood. The family violence provisions in the new welfare law create even 
greater opportunity to expand our knowledge base, disseminate information and guidance and 
work with our state and local partners to create new avenues for stopping violence in the 
home. Through close collaboration with these partners we can build temporary assistance 
systems that require work, promote responsibility and protect children, and that also recognize 
the unique needs and circumstances of battered women, and provide them with the supports 
they need to move successfully from welfare to work. 

The enclosed progress report demonstrates that our on-going work is proving extremely 
valuable and instructive in shaping technical assistance, policy guidance and the development 
of standards and procedures for meeting the needs of battered women. 

Thank you again for your leadership on this issue. 

Donna E. Shalala 
Secretary 
Department of Health 
and Human Services 

Enclosure 

Attorney General 
Department of Justice 
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INTRODlJCTION 

Progress Report on 
Guidelines to States 

for Implementing the Family Violence Provisions 
in the New Welfare Law 

The Clinton Administration has been a leader in combating the violence that continues to plague 
our homes and communities. The President, Vice President and members of the Cabinet have 
consistently and successfully used various forums to highlight the issue and to challenge states, 
communities and individuals to join together in putting an end to domestic violence. 

This Administration has launched a number of new initiatives to improve protections for battered 
women and to increase the availability of desperately needed resources and services (see 
ATIACHMENT 1 for list of administration accomplislunents). Additional activity generated by 
the family violence provisions in the new welfare law will build substantially on these efforts. 

THE FAMILY VIOLENCE PROVISIONS IN TIlE NEW WELFARE LAW AND THE 
PRESIDENT'S DIRECTIVE OF OCTOBER 3, J 996 

Signed by the President on August 22, 1996, the Personal Responsibility and Work 
Opportunities Reconciliation Act of 1996 (PRWORA) recognizes that welfare-to-work programs 
must have the tools, training and flexibility to help battered women move to self-sufficiency 
successfully. Welfare reform presents us with an important opportunity to build on the progress 
we have made: to establish services, supports and work opportunities for battered women; to . 
further our knowledge about the links between domestic violence and welfare; to disseminate 
new information as it emerges; and to encourage replication of best practices across the country. 

The WellstoneIMurray provision (section 402(a)(7) of the Social Security Act as amended by the 
PRWORA, also known as the Family Violence Amenrunent (or FVA) was enacted to help ensure 
that battered women are given the comprehensive assistance they need to move from welfare to 
work, and that their unique needs are considered as states develop their plans to help families 
achieve self-sufficiency. The FVA invites states to develop a three-pronged strategy to: 1) 
identify a battered woman as she enters the public benefits system; 2) waive certain program 
requirements if compliance would put her at risk of further violence; make it more difficult for 
her to escape violence, or otherwise unfairly penalize her; and 3) provide referrals for supportive 
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services. 

Following passage of the new welfare law, states began to focus intently on the broader 
implementation issues before them. As a first step in addressing the interplay between welfare 
reform and domestic violence, HHS' guidance to states on Temporary Assistance to Needy 
Families (T ANF) state plans explicitly asked that states consider how they would identify 
victims of domestic violence and provide them with additional, targeted support (see TANF 
Guidance at ATTACHMENT 3). Of the 39 states that have submitted their TANF plans, 11 have 
certified that they will implement the Family Violence Amendment; an additional 17 states have 
included a discussion about addressing the needs ofbattered women seeking to gain 
independence from welfare; and 11 states do not mention the issue (see chart at" ATTACHMENT 
4). As state legislatures convene, amendments to TANF plans - some of which may explicitly 
address domestic violence issues - may begin to emerge. 

On October 3, President Clinton launched National Domestic Violence Awareness month by 
strongly encouraging states to implement the WellstoneIMurray and other family violence 
provisions of the new welfare law. He made a commitment to offer states assistance in their 
efforts to implement the family violence provisions. The President issued a directive to the 
Secretary of Health and Human Services and the Attorney General to: 

1. Develop guidance for states to assist and facilitate the implementation of the family 
violence provisions. 

2. Work with states, domestic violence experts, victims' services progrru:ns, law 
enforcement, medical professionals and others involved in fighting domestic violence in 
crafting guidance. 

3. Recommend standards and procedures that will help make transitional assistance 
programs fully responsive to the needs of battered women. 

4. Provide states with technical assistance as they work to implement the family violence 
provisions. 

5. Make it a priority to understand the incidence of statutory rape, domestic violence and 
sexual assault in the lives of poor families, and to recommend the best assessment, 
referral and delivery models to improve safety and self-sufficiency for poor families who 
are victims of domestic violence. (See additional discussion at AIT ACHMENT 2) 

On October 30, Secretary Shalala sent a letter to aliSO Governors transmitting the President's 
directive, and stating that the Administration believes it is critical for states to consider issues 
about domestic violence as they develop their new transitional assistance programs for families 
(at A rr ACHMENT 5). The Secretary's correspondence also reminded states that even if they do 
not initially opt to implement the family violence provisions, their plans can be modified to 

page - 3 



include the certification at any point during the two-year period for which it is in effect. 

PROGRESS TOWARD THE PRESIDENTS GOALS. AND PLANS FOR THE FUTURE 

Our efforts to fulfill the President's directive and facilitate state and local efforts on behalf of 
battered women in the welfare and child support systems build on the work already undertaken 
by this Administration. Specific actions undertaken in the five areas outlined by the President 
and plans for future activity are detailed below. 

1. Develop guidance for states to assist and facilitate the implementation of the family 
violence provisions. 

Iodate: 

• Family Violence Amendment. HHS is reviewing the implications of a range of policy 
interpretations on the interaction between the Family Violence Amendment and other . 
requirements specified in the law. Because few decisions regarding the welfare law stand 
alone, decisions about individual aspects of the law muSt be made in a broader context, 
and the issuance of policy guidance must be coordinated with other related sections of the 
law. 

• Immigrant provisions. DOl, HHS and other Federal agencies are reviewing the 
implications of the provisions in the welfare law, as amended by the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996, relating to the treatment of certain 
categories of battered immigrants as "qualified aliens." Among other things, they are 
developing interim guidance for (I) defining "battery" and "extreme cruelty"; (2) 
determining when there is a substantial connection between the battery or cruelty inflicted 
on an alien and the alien's need for services; and (3) establishing procedures for verifYing 
a battered immigrant is a qualified alien. Finally, DOl and HHS also met with 
immigration advocates to discuss the structure and content of the interim guidance. DOl, 
HHS and other agencies have proposed a technical amendment to the welfare law to 
clarify the scope of that section and the agencies' responsibility for implementing that 
section. 

• Guidance on standards and procedures related to domestic violence. (See #3 below). 

Future plans: 

DOl, with HHS and other Federal agencies, is preparing interim guidance on how certain 
categories of battered aliens can demonstrate eligibility for certain types of federal public means
tested benefits. This guidance is expected to be issued in early 1997. 
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2. In crafting the guidance, work with states, domestic violence experts, victims' services 
programs, law enforcement, medical professionals and others involved in fighting domestic 
violence. 

To date: 

• State and local welfare officials. HHS has also consulted with state and local welfare 
officials across the country, sharing information about domestic violence and welfare 
reform and exploring issues of interest and concern. Examples of issues raised thUs far 
by state welfare officials include: 

how to maintain confidentiality and also maintain complete case records; 

how to place responsibility on the batterer for interference in a woman's efforts to 
enter the workforce; 

how to. enhance services for this population given a lack of resources; 

how to address issues of cultural diversity; 

how, within the capacity constraints of the welfare office, to establish a workable 
referral process and ensure follow-up; and 

how to corroborate victimization. 

• Experts. HHS and DO] have met with domestic violence experts, victims' services 
programs, and others involved in preventing domestic violence to explore their views on 
the kinds of guidance that would be most useful to states and to develop processes for 
working through difficult issues such as: 

how various state agencies can work together while maintaining the 
confidentiality of battered women; 

how notification and screening can be institutionalized without putting women at 
risk; and 

how casework plans can be crafted so that they meet new federal and state 
requirements but are also sensitive to and consistent with the particular 
circumstances a battered woman faces. 

Information gathered in these discussions is forming the basis for the tecImical assistance efforts 
detailed in numbers 3 and 4 below. The consultations to date have provided an opportunity to 
identify what is needed in the area of technical assistance, as well as an opportunity to educate 

page - 5 



participants about the dynamics of domestic violence and about the intersections of domestic 
violence and welfare reform. 

Future plans: 

In order to meet the changing needs of states as they implement new welfare systems, 
consultations with experts, providers, and state partners will be an ongoing endeavor. Additional 
consultations pursuant to the President's directive will further shape the development and 
provision of ongoing technical assistance: 

• IntergovernmentaL A consultation with intergovernmental groups, including the 
National Governors' Association, the National Conference of State Legislatures, the 
American Public Welfare Association, the American Public Health Association, the 
Association of state and Territorial Health Officials, the National Association of 
Counties, the U. S. Conference of Mayors, and the National League of Cities is being 
planned for January. These groups are clearly playing a significant role in 
implementation of new welfare reform and child support enforcement systems on the 
state and local level, and their input, as well as the opportunity to provide them with 
information on this issue will be critical. 

• Health. HHS has begun to share information on domestic violence and welfare linkages 
with health organizations and other groups that interact with health providers, and is 
working with the Family Violence Prevention Fund - the National Health Resource 
Center on Domestic Violence funded by HHS - to establish a consultation process with 
this community. 

• Law enforcement. Building on relationships already established by the Violence 
Against Women Office and the Office of Community Oriented Policing Services through 
their Community Policing to Combat Domestic Violence grants, DOJ will confer with all 
major law enforcement organizations as well as the National District Attorneys 
Association and the National AssoCiation of Attorneys General for input on the 
implementation of the Family Violence Amendment. These groups will help in forging 
the necessary collaboration between law enforcement, emergency services and welfare 
providers and identifying the immediate and long term needs of victims of domestic 
violence from law enforcement's standpoint. This dialogue also builds on relationships 
already established with the U.S. Attorneys Offices. 

3. Recommend standards and procedures that will help make transitional assistance 
programs fully responsive to the needs of battered women. 

To date: 

Through the consultation process described above, our departments have identified the need for 
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recommended standards and procedures in several areas. HHS's National Resource Center on 
Domestic Violence is working in consultation with a range of partners in the domestic violence 
community to begin developing a series of recommended standards and procedures in the areas 
of notification, screening and identification, corroboration, and referral. 

Future planS: 

As recommended standards and procedures are completed, they will be forwarded to states, tribes 
and local domestic violence coalitions for inclusion in a growing technical assistance resource 
"notebook" . (see number 4 below for more detail on the "notebook',). 

As implementation of welfare and child support enforcement reform proceeds, technical 
assistance and consultation efforts will enable federal agencies to obtain feedback about the need 
for standards and procedures in other areas. 

4. Provide states and tribes with technical assistance as they work to implement the family 
violence provisions. 

Iodate: 

Consultations, conferences and technical assistance packages have been and will continue to be 
vehicles for promoting. awareness about the Family Violence Amendment, and for providing 
states and local communities with information about the dynamics of domestic violence, about 
what is known of the interaction between domestic violence and welfare, about best practices, 
and about federal, state and local referral resources. Activities to date include: 

• On August 19, the Office of Family AssistancelHHS sponsored a "Tribal Roundtable" for 
the Native American population in Region 5 (Illinois, Indiana, Michigan, Minnesota, 
Ohio and Wisconsin) to discuss welfare reform and other issues. A session addressing 
domestic violence was included, in which participants received information on 
identifying and recognizing victims of abuse, and on referral mechanisms and supportive 
services available to victims. 

• Following the issnance of the President's directive, the Offices of Child Support 
Enforcement and Family Assistance in HHS sent "Dear Colleague" letters about the 
directive and the Family Violence Amendment to all State Welfare Administrators, every 
state and territory's child support director, and all federal regional office child support 
program managers. The transmittals included background information on domestic 
violence and welfare as well as referral resources (at ATTACHMENT 6). 

• On September 3, the Office of Family AssistancelHHS provided technical assistance to . 
its "Welfare Culture Change" grantees -- the States of Alaska, Oregon, Nevada, 
Pennsylvania and South Carolina, and Napa County, California, Denver County, 
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Colorado, and Anne Arundel County, Maryland --concerning issues of dom.estic violence. 
The Welfare Culture Change initiative was launched in 1995 to work intensively with 
states to reorient welfare offices toward work. The Anne Arundel County grantee has 
been provided additional funds to develop training for front-line workers to help them 
identify victims of domestic abuse and make referrals to appropriate services. 

• On October 24, the Office of Family AssistancelHHS held a conference call with state 
welfare officials and regional office staff from 40 states. Domestic violence experts 
provided information about domestic violence and welfare dependence, discussed barriers 
to employment, and provided referral resources. Participants also engaged in a dialogue 
about the challenges involved in serving battered women more effectively through the 
welfare system. 

• On October 29 -31, HHS convened a conference of over 300 Tribal administrators and 
others to discuss welfare reform implementation and develop partnerships to improve 
service delivery and outcomes for Indian families and children. Breakout sessions on the 
links between domestic violence and welfare were held, and a range of implementation 
issues raised and discussed. Critical to the discussions of domestic violence and welfare 
reform were the issues of coordination and services integration. 

• In October and November, the Office of Child Support EnforcementIHHS held 
workshops and discussions on domestic violence at each of 3 national welfare reform 
conferences in Portland, Dallas, and Washington, DC. Attendees included 
representatives from federal and state child support, TANF, Head Start, and child care 
offices, as well as academics, and advocacy groups. Material on domestic violence and 
welfare reform was included in conference notebooks that were disseminated to 
approximately 1000 individuals. 

• On December 18, the Office of Family AssistancelHHS held a follow-up conference call 
with state and local welfare officials to continue the dialogue about these issues. 

• An article oil the domestic violence provisions of the new law and the President's 
proclamation were published in the Office of Child Support EnforcementlHHS' s 
December newsletter, disseminated to some 2000 child support practitioners, State, local, 
and advocacy groups (at ATTACHMENT 7). 

• To date, HHS's National Resource Center on Domestic Violence has provided ongoing 
telephone technical assistance to over 10 states on issues related to the im.plementation of 
the Family Violence Option or other provisions developed to recognize the safety 
concerns of battered women and their children. 
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Future plans: 

Based on initial consultations held with experts and advocates, it is clear that the provision of 
technical assistance on these issues must be an ongoing process. The field is new and 
information, best practices and policy options are still emerging. 

• Resource Notebook. HHS and DO] envision an approach whereby key contacts -
including Governors, welfare directors, child support directors, tribal leaders, victims 
assistance coordinators, state directors of family violence programs, law enforcement, 
domestic violence coalitions - receive an expandable resource "notebook." New and 
updated information would be sent regularly for inclusion in this notebook. The 
preliminary set of materials for the notebook would likely include the following: 

Background (Statute, President's directive, Secretary's letter to Governors). 

A summary of what is known from research about the incidence. prevalence and 
dynamics of domestic violence. 

A summary of what is known from research and experience about the dynamics of 
battered women on welfare, as they relate to work and child support enforcement. 

A paper on possible standards and procedures for screening, notification, case 
assessment and corroboration. 

Listings of local, state and federal resources, including information on the 
Domestic Violence Hotline funded by HHS. 

A paper on domestic violence and child support enforcement: issues, practices, 
policy options, linkages with T ANF implementation. 

A paper on battered aliens: the law and state responsibilities. 

A discussion of planning issues for welfare administrators, such as: who should be 
involved; staffing needs; procedural needs; training needs; and policy issues. 

A paper on confidentiality issues. 

Lessons learned and information from HHS's welfare culture change 
demonstrations. 

Information on local, state and federal law enforcement. 

It is anticipated that the notebook - with some of the above listed material -- will be sent 
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• 

• 

• 

• 

• 

to key contacts in 1997. 

Child Support Forum. The Office of Child Support EnforcementlHHS has plans to 
hold a forum early in 1997 on the issues of cooperation and good cause exemptions - i.e. 
how states will determine whether someone may be exempted from cooperating with 
paternity establishment and child support enforcement requirements because of domestic 
violence or other reasons. Federal, State, and local representatives from child support 
agencies, TANF, Food and Nutrition Services, DOJ, and Medicaid programs, and fathers' 
and mothers' advocacy groups will be invited. Technical assistance and training needs, 
desired policy, and "best practices" will be discussed. 

National Resource Center. The National Resource Center on Domestic Violence will 
continue to respond to requests for assistance in preparing teleconferences and regional 
training on T ANF and domestic violence issues, as well as from T ANF State 
administrators seeking information and guidance. 

Health provider training. The Centers for Disease Control and Prevention (CDC)IHHS 
is preparing an annotated bibliography and summary of health care provider training 
materials and programs for identifying and treating victims of intimate partner violence . 
and sexual assault. The programs' descriptions, contact persons, list and description of 
available materials, and target audiences will be available for organizations looking to 
implement appropriate provider training programs. 

Substance abuse treatment protocols. The Substance Abuse and Mental Health 
Services AdministrationlHHS is developing a Treatment Improvement Protocol - a 
series of technical assistance publications for substance abuse treatment programs - on 
how to .address domestic violence within substance abuse treatment programs. 

T ANF worker training. The Office for Victims of CrimeJDOJ has offered to begin 
including T ANF workers in the training that it provides Victims of Crime Act grantees on 
identifying referral services for victims of domestic violence. 

5. To make it a priority to understand the incidence of statutory rape, domestic violence 
and sexual assault in the lives of poor families, and to recommend the best assessment, 
referral and delivery models to improve safety and self-sufficiency for poor families who 
are victims of domestic violence. 

To date, there is a limited body of research on the incidence of domestic violence and ways this 
problem affects women's ability to participate in work programs. In addition, we are only 
beginning to understand the intersection of domestic violence and child support enforcement 
requirements. 

Recent studies, while limited, can be helpful in two areas but additional research is needed. On 
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the incidence of domestic violence in the AFDC caseload, a study conducted by the 
Commonwealth of Massachusetts of all women receiving AFDC at the time of recertification 
indicates that about 20 percent of women report having experienced behavior by intimate 
partners in the last year that might be described as "seriously abusive." While many more may 
have experienced such behavior during their lives, it is likely that welfare systems will need to 
attend most closely to those who faced domestic violence in the recent past. Since for some 
battered women work can provide a route to independence from an abusive relationship, it is not 
likely that all of the 20% would need special attention, and probably only a smaller number 
would need to be relieved of work requirements at anyone time. However, until there is 
experience in practice we will not know with precision how many woman may need exemptions. 

We are also beginning to see useful research about the ways that domestic violence serves as a 
barrier to work. A study by the Manpower Development Research Corporation of the New 
Chance welfare to WInk program, indicates that 16 percent of the young mothers participating in 
the program had been abused by a partner. For many, the abuse served as a barrier to working. 
Also, an HHS-funded Urban Institute study on barriers to employment identified domestic 
violence as a problem increasingly recognized by welfare caseworkers. Moreover, studies by 
the Taylor Institute in Chicago provide evidence of how battering can limit work: batterers have 
been found to sabotage work by causing physical injuries, destroying clothes, stalking women at 
work and preventing them from sleeping, among other things. 

To date: 

There are also a number of federally-funded research efforts currently underway which should 
yield new infonnation about the links between domestic violence and welfare: 

• The Nationallnstitutes of Hea1thlHHS, in collaboration with CDCIHHS, the 
Administration for Children and FamilieslHHS and DOJ recently committed over $5 
million over several years to fund research on family violence. Awards for 10 studies 
were made this year, including: 

- Children of Battered Women: Reducing the Risk 

- Protection of Women: Health and Justice Outcomes 

- Understanding Partner Violence in Native American Women 

- Domestic Violence Among Latinos: Description and Intervention 

• CDCIHHS and the Nationallnstitute of JusticelDOJ are collaborating on a national 
survey on violence against women. The survey will estimate levels of intimate partner 
violence and assess health outcomes (e.g., injury) regarding family and intimate violence 
in the general population. 
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• CDClHHS is also supporting extramural research proj ects for identifying modifiable risk 
factors associated with family and intimate violence and evaluating the effectiveness of a 
broad range of intervention activities. 

• CDClHHS is evaluating two existing programs for training health care providers in the 
identification, referral, and treatment of victims of family and intimate violence. A 
medical school training program at UCLA and a hospital-based training program called 
'WomanKind' are being evaluated for their effectiveness in preparing health care 
providers and for desirability as model programs. 

In addition to current research initiatives, HHS has several demonstration projects underway 
which are exploring the links between domestic violence; welfare reform and child support 
enforcement. . 

• The Office of Family AssistancelHHS's Welfare Culture Change Initiative described 
above has three continuing grantees in FY 1996. 

• The Office of Child Support Enforcement has funded an expansion of the Colorado 
model office project - one of a series of demonstrations aimed at improving efficiency in 
child support enforcement - which will look at the incidence of domestic violence as a 
factor in noncooperation with child support enforcement. Results are anticipated in late 
1997. 

Future plans: 

HHS and DO] will share with key contacts ongoing results from these demonstrations as they 
. become available. In addition HHS and DO] are considering various research options for the 

future. Of immediate priority is obtaining and disseminating research findings from recent 
. studies on the role of domestic violence as a barrier to working, the incidence of domestic 
violence in the AFDC caselooo, and how child support enforcement cooperation requirements 
impact on battered women. In addition: 

• The Office of the Assistant Secretary for Planning and EvaluationIHHS, with other HHS 
and DO] offices, is planning a study of state practices and policies that address domestic 
violence in the T ANF and child support enforcement programs. Models will be 
identified and described and then disseminated. 

• The Office of Child Support EnforcementIHHS' s FY 1997 research budget includes a 
commitment to examine the intersection of domestic violence and the requirements of 
cooperation and good cause exception. 

• As a result of the recommendations contained in "Understanding Violence Against 
Women," a report mandated by congress in the Crime Act of 1994 and conducted and 

page -12 



published by the National Research Council, CDClHHS and NIJIDOJ are proposing a 
coordinated collaborative research initiative to understand the extent of violence against 
women, its causes and consequences and to assess the best means for preventing violence 
against women. This program of basic research is directly relevant to implementation of 
the Family Violence Amendment as it includes examination of the dyruunics of domestic 
violence in impoverished and minority communities and an analysis of domestic violence 
and work. 

• As part of the DOJ implementation of Section 906 of the PRWORA, NUIDOJ and 
OVC/DOJ are developing a strategy for studying the relationship between statutory rape 
and teen pregnancy and exploring the incidence of battering in relationships between 
older men and young girls. Related implementation activities are discussed at 
ATTACHMENT 2. 

• Finally, federal and non-federal researchers in the area of domestic violence/welfare 
linkages convened at the University of Michigan in November, 1996, to present their 
work and findings to date. As a result of this conference, several compilations of findings 
are being prepared and will be disseminated to state welfare officials and others as they 
become available. Experts at this session agreed that the research to date in this area is 
inconclusive and leaves many urgent questions unanswered. NIJIDOJ has agreed to host 
a strategic planning session this spring to plan a research agenda to ans-wer these 
questions. 

CONCLl ISION 

The family violence provisions in the new welfare reform law and the President's Directive of 
October 3, 1996, have created an important opportunity to build on the steps taken by the Clinton 
Administration to raise public awareness about domestic violence and create new avenues for 
stopping the violence. Tbrough close collaboration with state and local partners, we can build 
temporary assistance systems that require work, promote responsibility and protect children 
while recognizing the unique needs and circumstances of battered women, and successfully 
providing the supports they need to move from welfare to work and independence. 

ATTACHMENT I - Administration accomplishments: "Preventing Violence Against Women" 
ATTACHMENT 2 - Department of Justice Activities under Section 906 of the PRWORA 
ATTACHMENT 3 - Excerpt from: "State Guidance for the Temporary Assistance for Needy 

Families Program" 
ATTACHMENT 4 - Charts depicting state T ANF plan certifications 
ATTACHMENT 5 - Secretary's October 30 letter to Governors 
ATTACHMENT 6 - "Dear Colleague"letters and supporting materials 
ATTACHMENT 7 - Article in the Office of Child Support EnforcernentfHHS ' s December 

newsletter 
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ATTACHMENTl 

Administration AccomplishDlents: 
"Preventing Violence Against Women" 



January, 1997 

PREVENTING VIOLENCE AGAINST WOMEN 

"] call on American men and women infamilies to give greater respect to one another. We 
must end the deadly scourge of domestic violence in our country. " 

- President Clinton, State of the Union address, 1996 

The National Domestic Violence Hotline 

The hotIine has received over 50,00'0 calls since it was launched by President Clinton on 
February 21, 1996. The vast majority of these calls are from individuals who have never before 
reached out for assistance. To support the tremendous response to this service, the hotline will receive 
$1.2 million in funding for FY 1997 - an $800,000 increase over its original 1997 authorization. A 
24-hour, toll-free service, the hotline provides crisis assistance and local shelter referrals for callers 
across the country. It represents a major step towards the Clinton Administration's goal of ensuring 
that every woman has access to information and emergency assistance, wherever and whenever she 
needs it. The hotline is operated by the Texas Council on Family Violence, through an HHS grant. 
The voice number is 1-800-799-8A.FE. and the TDD number for the hearing impaired is 1-800-787-
3224. . 

Executiye Action on Domestic Violence 

On October 3, 1996, President Clinton urged all states to implement the Family Violence provisions 
included in the welfare bill he signed on August 22, 1996. To help welfare recipients who are victims 
of domestic violence move successfully into work, the provisions give states the option to screen 
welfare recipients for domestic abuse; refer them to counseling and supportive services; and 
temporariJy waive - if the state chooses - any program requirements that would prevent recipients 
from escaping violence or would unfairly penalize them. The President also directed the Department 
of Health and Human Services and the Justice Department to develop guidance for states and assist . 
them in implementing the provisions. 

New Fedeml Anti-StJ!lldng Law and Domestic Violence Gun Law 

On September 23, 1996, President Clinton signed into law the Interstate Stalking Punishment and 
Prevention Act of 1996, which dramatically toughens the law against stalkers. For the first time, this 
law makes it a Federal crime for any stalker to cross state lines to pursue a victim, regardless of 
whether there is a protection order in effect, they have committed an actual act of violence, or they 
are a spouse or intimate of the victim. In addition, on September 30, the President signed legislation 
to keep guns away from people convicted of misdemeanor crimes of domestic violence. 

The AdYisory Council on Violence Agaipst Womep 

The Advisory Council on Violence Against Women was created on July 13, 1995. Co-chaired by 
Attorney General Janet Reno and Secretary ofHea1th and Human Services Donna Shalala, the Council 
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consists of 47 experts -:- representatives from law enforcement, media, business, sports, health and 
social services, and victim advocacy - working together to prevent violence against women. 

o A Checklist for Communities On October I, 1996, the Attorney General and Secretary 
Shalala announced the creation of a "Community Checklist," to help ensure that every 
community in the country has resources in place for domestic violence prevention and 
intervention. The checklist lists steps that every facet of a community can take to prevent 
domestic violence; it includes recommendations for police departments, businesses, social 
service groups, religious organizations, athletic organizations, the media, and others. 

o Workplace Awareness The Workplace Resource Center is organ;red by the Family Violence 
Prevention Fund and supported by many corporations, state and local governments, labor 
unions, and the Advisory Council. The Center provides help and education to employees in 
the private and public sectors concerning domestic violence - though newsletters, information 
fairs, and workplace assistance. On October I, 1996, businesses around the country kicked~ff 
activities for Workplace Awareness Day, and President Clinton urged all corporations to join 
the campaign. The Federal government, under the President's direction, is also implementing . 
an Employee Awareness Campaign on Violence Against Women. 

Immigration Bm Provision for Domestic Violence Victims 

At the Administration's urging, Congress included a provision in the immigration bill that the 
President signed on September 30, 1996, to ensure that immigrant women and children who are 
victims of domestic violence are eligible for vital public health services and are not denied services 
due to changes in deeming rules. The Administration also succeeded iii removing provisions from 
the bill that would subject battered immigrants to deportation for receiving these vital services. In 
addition, the immigration bill now makes battered inunigrants eligible for cash ilssistance and 
Medicaid if the states exercise their option under the welfare law to make legal immigrants eligible 
for such programs. 

The Violence Against Women Act 

The Violence Against Women Act (VAWA), passed as part of the Crime Act of 1994, is landmark 
bipartisan legislation - combining tough riew penalties with programs to prosecute offenders and help 
women victims of violence. 

VA W A is authorized to provide $1.6 billion over five years to hire more prosecutors and improve 
domestic violence training among prosecutors, police officers, and health and social services 
professionals. It provides for more shelters, counseling services, and research into causes and 
effective public education campaigns. 

In addition, VA W A takes domestic violence seriously by setting new federal penalties for those who 
cross state lines to continue abuse of a spouse or partner. VA WA has now been used in 20 
prosecutions, in addition to those taking place at the state and local levels. VA WA makes it unlawful 
for any person who is subjeCt to a restraining order to possess ammunition or a firearm. It also 
requires states to honor protective orders issued in other states and gives victims the right to 



mandatory restitution and the right to address the court at the time of sentencing. 

The Department of Health and Human Services and the Justice Department are leading the following 
initiatives under the Violence Against Women Act: 

Health apd Humap Services Programs under VAWA 

o Grants for Battered Women's Shelters. In 1997, HHS will award $72.8 million to states, 
territories, and tribes to expand the availability of sbelter services to victims offamily violence 
and their dependents - an increase of 52 percent over the $47.6 million available in 1996. 
These resources will also support related services, such as community outreach and 
prevention, children's counseling, and linkage to child protection services. The Crime Act 
provided new resources to extend these services under the existing Family Violence 
Prevention and Services Act. 

o Educatiop and Preventiop Grants to Reduce Sexual Assaults Against Womep. Under this 
program, HHS provides grants to states for rape prevention and education programs 
conducted by mpe crisis centers or similar nongovernmental, nonprofit entities. The funds 
will support educational seminars, the operation ofhotlines, training programs, preparation 
of informational materials, and other activities to increase awareness of and to help prevent 
sexual assault. States receiving grants must devote at least 25 percent of their funds to 
education programs targeted to middle school, junior high school, or high school students. 
CDC will receive $35 million for this program in FY 1997, an increase of22 percent over its 
1996 appropriation. 

o Coordipated Community Responses to Prevent Intimate Partner Violence. This program, 
administered by CDC, will help build new community programs aimed at preventing intimate 
partner violence, as well as strengthen and better coordinate existing community intervention 
and prevention programs. The program will also evaluate the impact of comprehensive 
community programs on preventing intimate partner violence. This program was appropriated 
$6 million for FY 1997, an increase of 100 percent over its 1996 appropriation. 

o Youth Education On Domestic Violence. Four model curricula for youth education about 
domestic violence will be recommended to Congress for use in primary, middle and secondary 
schools, as well as higher education levels. The curricula will be chosen in consultation with 
an expert panel, and .will be used as model programs for schools across the country. TIlls 
program was given a one-year appropriation of $400,000 in FY 1996~ 

o Education and Prevention Services to Reduce Sexual Abuse AmOng Rupaway. Homeless. 
and Street Youth. TIlls program was authorized under the Crime Act to provide street-based 
outreach and education, including treatment, counseling, and provision of information and 
referrals to runaway, homeless, and street youth who have been subjected to or are at risk of 

sexual abuse. The program was appropriated $8 million for FY 1997, an increase of 42 percent over 
FY 1996. 

Justice Department Programs under YAWA and Related Efforts 
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o The Justice Department's STOP (Services, Training, Officers, Prosecutors) grant program 
assists law enforcement officers and prosecutors in developing better strategies to combat 
violence against women. In FY 1997, the Justice Department will provide $145 million to 
states and territories to support coordinated approaches to combating domestic violence and 
sexual assault, an 11 percent increase over FY 1996. 

o In addition, the Justice Department has awarded over $46 million to 122 communities to help 
investigate and prosecute domestic abuse as a crime. Justice will also provide $8 million to 
fund rural domestic violence programs in FY 1997, an increase of 14 percent over FY 1996. 

o The Clinton Administration has designed a neW' $46 million Community Policing to Combat 
Domestic Violence Program. The Justice Department's COPS office is providing funds to 
over 300 jurisdictions around the country under this initiative to rim mnovative community 
policing programs focused on domestic violence. 

o Section 2265 of the Violence Against Women Act (VA WA) provides that a civil protection 
order issued by the courts of o'ne state or Indian Tribe shall be accorded full faith and credit 
by the courts of another state or tribe and be enforced as if it were the order of the court of the 
second state or tribe 'if the due process requirements of the issuing state or tribe were met. 
DOJ has adopted an implementation strategy involving federal leadership through outreacb, 
research and the provision of training, technical assistance and opportunities for collaboration 
at the national, sate and district levels. The Department's Office of Justice Programs awarded 
funding for a cooperative agreement with the Battered Women's Justice Project to support the 
development of a resource clearinghouse and implementation tools. The Department has also 
funded a regional pilot project in Kentucky to test interstate and intrastate verification systems 
for facilitating the street level enforcement of protection orders. In addition, the Department 
has awarded funding for a joint task force of the Conference of Chief Justices and the 
Conference of State Court Administrators that will focus on full faith and credit. 

o In August, 1996, at the direction of the President, the Attorney General developed and 
presented a plan for a national registry to track convicted sex offenders, including rapists and 
child molesters. The FBI is currently implementing that plan. 

o The Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration 
Act, enacted as part of the 1994 Crime Act, was amended by the federal Megan's Law, signed 
by the President on May 17, 1996, and by the Pam Lychner Act, enacted October 3,1996. 
Under these statutes, convicted sex offenders and child molesters must register information 
about their whereabouts with appropriate state law enforcement agencies for ten years after 
release from prison and state officials must notify local law enforcement when they are 
released or move. States must notify the public about the release of registered sex offenders 
when necessary for public safety. 

o Violence Against Women Act News is a monthly publication of the Violence Against Women 
Office that provides victims' groups, public agencies, and individuals with current information 
about legislation, programs, and policies concerning domestic violence and sexual assault. 
First distributed in July 1996, the newsletter is disseminated through a growing list of 
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· subscribers and includes examples from the field of how state and local groups are working 
against violence. 

Other Efforts at the Department of Health and Human Services 

o In 1994, the Centers for Disease Control and Prevention and its National Injury Center, 
working with the Department of Justice, expanded their public prevention and awareness 
efforts in a new initiative to research the prevalence of domestic violence. 

o The Substance Abuse and Mental Health Services Administration (SAMHSA) administers 
several programs that both research and work to address substance abuse and mental health 
issues among victims of domestic violence. 

o The Administration on Aging (ADA) has funded the creation and operation of the National 
Center on Elder Abuse, which focuses on training, technical assistance, research, and 
information dissemination related to elder abuse, neglect, and exploitation. In addition, ADA 
has funded six project grants to link state and local domestic violence and aging organizations 
to protect older women against domestic violence. In addition to this ADA project, HHS 
funds four national resource centers which provide information, technical assistance, and 
research findings on domestic violence. 

o The Health Resources and Services Administration (HRSA) has funded two grants to prevent 
domestic violence. One gr;mt supports the development of professional training curricula for 
all nurse-midwives and the other supports training of providers in both frontier and urban 
communities statewide in Alaska. 

o HHS also funds .severa1 programs that aim to strengthen families, prevent the abuse of women 
and children, and help families provide a healthy and safe environment for children. These 
programs include the Family Preservation and Support prograIIl.; Community Schools; and 
Child Abuse Prevention and Treatment Act grants. 

Background 

Recent statistics show that nearly 30 percent of all female homicide victims were known to 
have been killed by their husbands, or boyfriends. I 

Department of Justice, FBI, ·Crime in the United States. "'with the Q&As 
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ATTACHMENT 2 

Department of Justice Activities 
under Section 906 of the PRWORA 



Department of Justice Activities under Section 906 of the 
Personal Responsibility and Work Opportunities Reconciliation Act of 1996 (PRWORA) 

Section 906 of the PRWORA directs the Attorney General to establish and implement by 
January I, 1997 a program that does the following: (a) studies the linkages between statutory 
rape and teen pregnancy, particularly by older, predatory men committing repeat offenses; and 
(b) educates state and local criminal law enforcement officials on prevention and prosecution of 
statutory rape, especially the commission of statutory rape by predatory older men committing 
repeat offenses, and any links to teen pregnancy. 

Section 906 also directs the Department of Justice's Violence Against Women Act (VA WA) 
initiative to address the statutory rape issue, with an emphasis on predatory older men 
committing repeat offenses. 

Research Agenda 

NIJIDOJ and OVClDOJ are developing a research strategy for understanding the linkages 
between statutory rape, teen pregnancy and domestic violence. . 

Statutory Rape Under State Law 

The Department of Justice plans to review state and local initiatives and prosecutorial practices. 
DOJ will conduct a symposium for the National District Attorneys Association, the National 
Association of Attorneys General, and others involved in statutory rape prosecution and 
prevention to discuss this crime from a multidisciplinary perspective. The symposium will also 
draw on the expertise of the directors ofan American Bar Association-Progressive Foundation 
study. of predatory sexual activity directed at young females arid law enforcement's response to 
these crimes. Dissemination of the symposium's findings and related technical assistance will 
probably be the most effective and credible approach to "educating" state and loca1law 
enforcement about statutory rape. 

Statutory Rape Under Federal law 

The Department of Justice will Convene a working group to examine current practices in federal 
prosecution and sentencing of statutory rape. 

VA W A Initiative 

The VA W Grants Office plans to bring attention to the issue through several of the VA W A grant 
programs. The Violence Against Women Office Director has already flagged the concern in 
correspondence to all 50 Governors. At least one state, Connecticut, is already using VA W A 
grant funds to support a related initiative. 
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A New BeglnnIDg.~. DRAFT 

The Temporary Assistance for Needy Families (TANF) Program 

On August 22, PresicleDt ClInton signed Into law the "Pcrsoual Responsibility aad Work . 
OpportuDity RecoDCiliatiOll AI::t of 1996,· a comprebeusive bIpartiSan welfare reform bill. that 
establishes the Temporary Assistal1Q'! for Needy Families (TANF) program. This legislation 
will dramatically c:baDge tile Dation'. welfare system Into oue tbat requires work in exchange 
for time-limited sssistaIW. It COl !lain, IttODg work requiIemellll, a performaIW bouus to 
reward States for moviDg welfarc recipicms Into jobs, Stale majntr:MIW of effon 
requiremems, c:ompreheDSive child support enforamem, aad supports for famjlles moving 
from welfare to went. 

In signing the bm, PresidcUI Cl.iDIOn said. "Tbls is DOt the eDIt of welfare reform. this is the 
begi""tna~· He weill on to iay: . 

Today, we are eading welfare as we mow it. But I hope dds day will be 
te.UCIIlbeRd DOt for wbat it eadcd, but fOr wbIllt bepD - a DeW day dIat offers 
bope, boDDrlrespoasibility. rewuds wort. ml c:haaga the 1I:tmI of the debate •••• 

. Tbe DeW legisIatioIl gives States tbe opportuuity to create a DeW sysrem that promotes work 
aad respoasibility, mlllrellgtheas !amUia. It c:baJJeaps us aD to ,emedy wbst Is WroDl 
with the olcll)'lUm. iud to p&OVide oppommitia dIsI will help aeecly famUIes UDder • 
tramcwort of DeW eApCClIIioas. . 

StartiDg the Program 

Tbe DeW'TANP P'OP_ teplaces the AFDC, JOBS ml SA PiOSWDl with a new block 
gram Piogram. A State Is dipble to putlci(iae ill the DeW PiOllIDl DO earlier than the 
submiUal of.ita Stile TANP plaD. A S1ISIe,WUlreceiYe ita block gnDl f\mda oace tile 
Secreta&y bas foUiIII the StIle', pllll to be complelll. 

StaleS must submit their TANP p ..... DO laU:r thaDIuly 1. 1997, but em IUbmit tbcm earlier 
. if they cboo-. StIfeS IboaId comidoer ieveral facton in decldiDg wbether to Impli:meitt the 

TANP P'OIlIDl prior to Iuly 1.- 1997. In Stases with 1'01"''011 cueloads. flmding for die . 
APDC, SA ml JOBS proarama may be Iesi thaD the ImoontI the Stares would teeeive under 
the DeW block Jl'IiIL 'Ibaa, it may be fiDaDciaIly advImapous for some StaleS to ~lerare 
tbcir eft'ec:tiw date. ' 

In addidoa to the fiDm::ial1mp1.lcatioDs. Stases abonlcl ilIo weIgIi other c:oasideiItioDS in 
"deminilll wIleD to implCllMUI the DeW PioPam. GiveD the complexity of the IIII:W. 
,leglslatioa m1 the tiemendous range of opdom available, deslgrtilll m1 Implemenlins a DeW 

prognm will require a slgaificaDl effort 011 the put of SIateI. Tbey must CODSUlt aDd 
coordinate with IIIlIDCroUS parties, undertake staff t&IiniDg aad m,odify computer systems. 



DRAFT 
IDadcquate attcDtioll to tbcsc activities could UDdermine die IODg-tcrm effeCtiveness of die 
State's program. FIlltber, once Stares submit dleir plaDS, die worlc rcquiremCnrS and die 5-
year time limit begin. Peualty and data collection ~ begin July I, 1997, or 6 
molltl;ls after die plan bas been submitted, wbicbcvcr is later. 

1 

The staIl1te requires States,to'outliJIe bow tbcy intend to coaduct a program tbatprovides 
asgstanre to needy fam i1!cs with c:bildreD and provide parems with job preparation, wort and 
support scrvicics to cuablc them to leave die program and become sclf-sufficicDL 

We recommend tbat Stafcs use die Stare plan process to CODSicIer and address a set of 
i.mponant qucstiOllS, aDd to outUnc to die ciri.".", of die Stare, otber iDretcst.ed panics, and 
die Federal go~tliliiCiil hoW tbose qucstiOllS will be addrcsscc11n die operation of die State's 
piOgt.un. Towatd that eDd, we suucst tbat a Stare plan iDclude discu'sirnl of die Issues 
orttlinrd below u'well aalddlasiDg aU otber Rq\WC,iIeUlS specifirAlln die law. Attac:lmy:jd 
A provides • copy of, the mrmmy tal. 

A possible fOiDllt Is a 15-20 pap clochiiril' that dcscribca die Stare', program goals, 
approach, and program. fcatw:es. Some Stares may emplwsim IOliIM# IlCU more tban others 
depending on die circnmstaro:s In die Slate. S1ata IDiIIl submit pm every two years. 
They may submit ,"""",lliC"" to bcp die plan CWieul wbctM#'ver tbej wish to mab changes 
In die IdmirdsUItiOD ~ operadon of dleprop8m. A Stare plan wm be c:oasidcred complete 
as loDg as it iD:h.ae. the information requiIec1 by die At:i. 

GoALS, REsuLTS AND PuBuc INVoLVEMENT 

WIllI ate tbe 0VCl'IICbIDI gOIlIfW your piopam? How WCl'II 10cIl gcncuimeUlS and privaIe 
sedOr otpnintioua iIlwlvcclln c!aipfna die TANP plan? How hII die public bccn 
iDYolvcd In prOJlUD d = Ian mI hII die public bad die OPPOUIiUity to provide Iuput'l How 
wm you Judae IUd conn propesa towmiloall? WhaI rcsulII wm be meaSU!'leCl and hoW 
wm ICCOUDlIbilIly be eusw:01? ' 

NEEDypnmm 

Who wm be .ssJsred "'wier thfa ptOIlillD?How wm "ueecly "mUles" be defined? wm aD 
families In die State haw KeelS to die IIiliCplOJiiIID or wm It VII7'1 wm die IIiliC services 
be offetecl to families wbo bavc moved from &DOtber Stare? How wm eligible DOD-CitIzeDs 
be" treated widJlIl tile piogwn? How will tile privacy of families be PI«*Cted? WIllI rigbm 
wm appl!c:aDIJ IUd bcDefictarics bave to wltenae decisionI? 
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Excerpts from Attachment A Statutory Text Relating to State Plans 
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the State that, during tile fiscal year, the State will provide each member of an Indian tribe, 
who is doinicilcd in tile State and Is DOt eligible for assistaDce under a tribal family assistance 
plan approved under section 412, with equitable access to assistaDce UDder tile State program 
funded UDder tbis part attributable to timds provided by tile Federal Government. 

(6) CERTIFICATION OF STANDARDS AND PROCEDURES TO ENSURE AGAINST 
PROGRAM FRAUD AND ABUSE.-A ccrtiticatioll by tile cbief executive officer of the 
statci that tile Stale bas established and Is eaforciDg standards and procedures to eosure 
against program fraud and abuse, iDcludiJlg stlIndards and ptuccdures coucemiDg oepotimi, 
conflicts of Inretest am.<iag iDdividuais RSpODSibie for the admlnistratiOIl and supervisioll of 
tile Stale program. Jddcbacb, and the use of political pattODage. 

(7) OPTIONAL CERtIFICATION OF STANDARDS AND PROCEDURES TO ENSURE 
lHAT THE STATEwn.L SCREEN FOR AND IDENTIFY DOMESTIC VIOLENCE.-

(A) In GcueraI.-Al the option of the SJate, a cenification by the cliIcf executive 
officer of the Stale that the State has establlsbcd mI is CDt'orciq mndards· am 
procedwes to-

(Ii) refer such iDdividualI to ",,""'rima mI supportive senil:a: aid 

(iii) WIift, punuIDl to • ",.,.....,inad.m of &oocl caDle, otber pn.pam 
requiJencal' such u time llmitI (for 10 lona u lD: ... sary) for iDdividualI 
rcceiViDa .aiitwnce, reside"" reqah§'CDl», c:hIJ4 support c:oopcmtioD .. 
reqahenc"", and family cap pmviIIoaa. in c:uee wbere compJi • ....., With such 
Rqaireuen" would mab it more cf!ffl.,!J, for IadividiWs rec:eiviDg assWa ...... 
UDder.dda put to .... 'PC domestic violence or uafairly penal"" such 
iDdivicIuala wIlD lie or have been virtladml by such violeDce. or· iDdividuals 
wIlD are aI risk of further cfoaIcri= violence. 

(b) PUBUC AVAILABILlTY OF STATE PLAN SUMMAR.Y.-1be State sbalI. make 
available to the pabUc • SIJDITNI'Y of my pllD submitfecI by the State UDder this sectioD. 



Excerpts from Attschment B State Plan Certifications 

Can" 1m 

/"'l: I"'t fo F[ J;\. fa..... I 

S. Provide each member of an Indian tribe. who is domicikd in the state 8Dd is IlOt 
eligible for assist .. re UDder a Tn'bal Family AssistaDce plan approved UDder Section 

·412. with equitable access to assists ..... UDder the Stafc program fundcc1 UDder this 
part attributable to fimds provided by the Federal Goveniiilcw 

6. &tabllsh 8Dd CDforce staDdards aDd proOCtf"re5 to emure against program fraud 8Dd 
abuse. iDcluding staDdards aDd procedures concemiDg oepotlsm. CODfllcts of.imerest 
among iDdividuaIs respoDSible for the IdmiDisUatioJ:i 8Dd supervision of the State 
program, Idctbacks, 8Dd tbe use of political paIroDage. . 

7. Make available to die public a SltmJD.iy of the Stili: plan; 8Dd 

omQNAL teRI'IDeATlON 

[ ] Tbe Stili: has established and is eutOrciDI mnc!,Ns and procoJ ... es to: 

(1) Screen and !cJentity iDdividIIIls rcc:eiviDs "am,", UDder this part widla 
bistoiy of domestic violcDce wbiJe lNintJiniDI die C(IIIfjdeftt!a1ity of such 
iDdividuaJa; 

(2) Refer such iDdiYiduIls to c«"*'lnaand DUPPOilM senices; 8Dd 

2 

(3) Waive. pIUIIWIl to a determiDadoD of good CIIIIC. otber piogrlDl requhewems 
such u time limiII (for u kIIII u aeceS"iy) for iDdivicJua1s receMDs 

. ...lA_.. _ .. n.. •. ms 
am_""., &,?",",Z .n:quue'iCUCI, WIllY support cooperatiOIl requne.itep, 
I!Dd family cap provisioaa. In cue wbere compUm:e widl such requiIemems 
would IDIb Ie IIIOIe dlflimk for iDdividIIais receivJna.nlstm:e UDder this 
part to " 'pc domestic YioIeDce or UDfIJdy P"""'1m. such iDdivIduaJS wbo are 
or have beeD vjc:dmiud by IUCIl violenre. or iDdivIdualI wbo are It risk of 
fIIrtber d.omesdc YioIcDce. 

tulp"'. BY TRB CHI'! JDCW1YB OfDCER or TRB STATE: 
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Charts Depicting State TANF Plan Certifications 
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TANF STATE PLANS: 
DOMESTIC VIOLENCE 

STATE OPTIONAL OTHER NO 
CERTIFICATION DISCUSSION DISCUSSION 

Alabama ,/ 

Arizona ,/ 

California ,/ 

Connecticut ,/ 

. District of Columbia ,/. 

Florida ,/ 

Georgia. ,/ 

Indiana ,/ 

Iowa ,/ 

Kansas ,/ 

. Kentucky ,/ 

Louisiana ,/ 

Maine ,/ 

Maryland ,/ 

Massachusetts ,/ 

Michigan ,/ 

Mississippi ,/ 

Missouri ,/ 

Montana ,/ 

Nebraska ,/ 

Nevada ,/ 

New Hampshire ,/ 

New Jersev ,/ 

January 2, 1997. 



STATE OPTIONAL OTHER NO 
CERTIFICATION DISCUSSION DISCUSSION 

New York ,/ 

North Carolina ,/ 

Ohio ,/ 

Oklahoma ,/ 

Oregon ,/ 

South Carolina ,/ 

South Dakota ,/ 

Tennessee ,/ 

Texas ,/ 

Utah ,/ 

Vermont ,/ 

Virginia ,/ 

Washington ,/ 

West Virginia ,/ 

Wisconsin ,/ 
-

Wyoming 
.. ,/ 

TOTAL 1 1 17 1 1 

January 2, 1997. 
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Secretary's October 30 letter to Governors 



THE W:CRETARV Of HEALTH AND .. WAN W:RVICU 
.... 5Ht .. G~()fII. D.C. '0101 

OCT 3 a 199) 

The Honorable Fob Jame., Jr. 
Governor of Alabama 
Montqomery, Alabama 36130 

Dear Governor James: 

On October 3, President Clinton spoxe ~o ~ne nA~~on aDou~the 
violence that continues to plaque our homes and our communities. 
In recognition of October as National Domestic Violence Awareness 
Month, he praised the expansion of the Brady Law to protect women 
and their children by taking quns out of the hands of batterers. 
The President also issued an executive order regarding the need 
to address domestic violence as we work over the coming months to 
implement sweeping changes to our nation's welfare system. This 
is why I am ~iting you today. 

As you know, domestic violence has a.devastating impact on all of 
its victims, but it can be particularly damaging to women and 
children in low-income families. The mental and physical effects 
of domestic viole.ce can interfere with victims' dffJrts to 
pursue education or employment successfully, and sometimes 
abusers themselVes £ight to keep their victims £rom becoming 
independent. . 

The Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (PRWORA), the new welfare law, . recognizes that 
welfare-to-work programs must have the tools, training, and 
flexibility to help battered women move to self-sufficiency. 
The Wellstone/Murray provision (section 402(a) (7) of the Social 
Security Act as amended by the PRWORA) invites states to develop 
a three-pronged strategy for helping battered women move 
successfully into the workforce. The strategy includes: 1) 
identifying a battered woman as she enters the system; 2) waiving 
certain program requirements if compliance would put her at risk 
of further violence, make it more difficult for her to escape 
violence, or unfairly penalize her; and 3) providing referrals 
for supportive services. 

The Wellstone/Murray provision is in the law to help ensure that 
battered women are qiven the tools they need to move from welfare 
to work, and that their needs are recognized as communities 
develop their plans to move women to self-sufficiency. In 
implementing these provisions there are several issues to be 
considered. It is important to pay careful attention to a 
woman's safety and confidentiality. In addition, it is also 
important to balance the need for protection with the need for 
assistance such that battered women who may be temporarily 
exempted from a work requirem~nt are not Mexempted" from the 



• 

assistance they will need to eventually move into the workforce 
and build a better life for themselves. 

The Administration believes that it is critical for states to 
consider these strategies as you develop your new transitional 
assistance programs for families. Giving battered women support 
so that they can move successfully from welfare to work will help 
them make progress toward independence and help your state meet 
the work participation requirements in the new law. The 
President has directed the Department of Health and Human 
services and the Department of Justice to develop quidance and 
provide technical assistance to states :l.n this area. In crafting 
our quidance, we will consult with you, the states, in addition 
to domestic violence experts, medical professionals, law 
enforcement, victims' services programs, and others involved in 
f:l.ghting domestic violence. We will a1so recommend standards and 
procedures to ensure that your welfare-to-work programs are 
responsive to the needs of battered women. (Please see attached 
o:l.rective) • . 

As a first step, in the quidance we sent you on developing your 
state plan for the Temporary· Assistance for Needy Families (TANF) 
program, we asked that you consider how you plan to identify 
victims of domestic violel'lce .and provide them with additional, 
targeted support. If you have l'lot chosen to implement the 
Wellstol'le/Murray provision i.n your initial (TANF) plan, please 
keep in mind that your plan can be modified to include this 
certification at any point during the two-year period for which 
the plan is in effect. 

The Administration believes that the new welfare law offers us an 
llistoric opportunity to change the cu1ture of welfare so that it 
requires work, promotes parental responsibility, and protects 
children. We stand ready to work with you over the coming months 
to ensure that welfare workers are sensitive to the needs of 
battered women and their families, and to ensure that systems are 
in place to provide the supports these women need to move from 
welfare to work. If you need any additional information, please 
£eel free to contact Olivia Golden, Acting Assistant SecretarY at 
the Administration for Children and Families. 

Sincere1y, 

Donna E. Shalala 

Enclosure 
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"Dear Colleague" Letters and Supporting Materials 



DEPARTMENT OF HEALTH III. HUMAN SERVICES 

\.ctober 25. 1996 

TO ALL STATE IV-D DIRECTORS 

Dear Colleague: 

ADMINISTRATION FOR CHILDREN AND FAMIUES 
370 L'EnlantPtomenade. S.W. 
Washington. D.C. 20447 

DC-96-56 

On October 3, 1996, President Clinton issued a proclamation 
declaring october National Domestic Violence Awareness Month, and 
encouraging all states to adopt the f~ily anti-violence 
provisions contained in section 402(a) (7) of title I of the 
Personal Responsibility and Work Reconciliation Act of 1996 (P.L. 
104-193).· . 

The President also urged the Departments of Health and Human 
Services (HHS) and Justice (DOJ) to .work together to develop 
guidance for States to assist ~hem in implementing the new 
provisions. The President specified tJnat in crafting this 
guidance, HHS and DOJ should work with States, dome·stic violence 
experts, victims' services programs, l.aw enforcement, medical 
professionals, ·and others involved in fighting domestic violence, 
and recommend standards and procedures that will help make 
transitional assistance programs fully responsive to the needs of 
battered women. The proclamation directed the Secretary of HHS 
to provide states with technical assistance as they work to 
implement the family anti-violence provisions. Secretary Shalala 
and the Attorney General are to report to the President in 90 
days from··the date of .tl;1e issuance of the proclamation on the 
specific progress that has been made in fulfilling its 
directives. 

The family· anti-violence language of the new law, also called the 
Wellstone/Murray provisions, allows States the option to certify 
whether they have established and are enforcing standards and 
procedures to screen and identify individuals receiving 
.assistance under the TANF program with a history of domestic 
violence. States must maintain the confidentiality of 
individuals, refer them to counseling and supportive services, 
and waive, subject to a finding of good cause, other program 
requirements such as child support cooperation requirements and 
family cap limits in cases where compliance would make it more 
difficult for individuals to escape domestic violence or unfairly 
penalize persons who are, or who have been, victimized by such 
violence, or who are at risk of further violence. 



Representatives of the Administration for Children and Families 
and OCSE are working to implement the President's procl~tion. 
Last week we held a focus group meeting with representatives of 
the domestic ~iolence community to exchange information and 
explore how we can work toqether to 'implement the President's 
directives. OCSE is incorporating sessions on domestic violence 
and welfare reform at each of the upcoming national conferences. 
We will continue to discuss these complex issues ,and implement 
the President's proclamation. If you have questions please 
contact Susan Notar at (202) 401-4606. 

Thank you for your work on behalf of the nation's children. 

cc: RO Program Managers I-X 

Attachments 

Sincerely, 

~,. ,; t ~ \ ~ ____ r -
David Gray Ross 
Deputy Director 
Office of Child support 

Enforcement 



DEPARTMENT OF HEALTH $. HUMAN SERVICES 
' .. 

October 29, 1996 

bear Colleague: 

. ADMIHISTRAnON FOR CHILDREN AND FAMILII 
370 L 'Enfant Promenade. S. W .. 
Washington. D.C. 20447 

On October 3, 1996, President Clinton issued a proclamation declari.ng 
October National Domestic Violence Awareness Month, and encouraging 
all States to adopt the faD1ily anti-violence provisions contained i.n 
sectioq 402 (a) (7) of title I .of the Personal Responsibility and Work 
Reconciliation Act of 1996 (P.L. 104-193) Temporary Assistance to . 
Needy Families (TANF). 

You will note that the proclamation also directed the Secretary of the 
Department of Health and Human Services, to provide States with 
technical assistance as they work to implement the family anti
violence provisions. 

The family anti-violence language of the new law, also called the 
. Wells tone/Murray provis"iona, allows States the option to certify 
whether they have· established and are enforcing standards and 
procedures to screen and identify individuals receiving assistance 
under the. TANF program with a history of domestic violence. States 
must maintain the confidentiality of individuals, refer them to 
counseling and supportive services, and waive, subject to a finding of 
good cause, other program requirements such as. child support 
cooperation requirements ~d family cap limits in cases where 
compliance would make it more difficult for individuals to escape. 
domestic violence or unfairly penalize persons who are, or who have 
been, victimized by such violence. or who· are at risk of further 
violence. . 

In recognition of this. the Administration for Children and Families 
(ACF) , Office of Family Assistance. as ·part of its ongoing technical 
assistance activities. conducted a teleconference call for ACF 
Regional Office staff. State and local partners. The purpose of this 
call was to promote an 'awareness of the Wellstone/Murray amendment and 
engage in a discussions around the issues of domestic violence and 
welfare reform. 

The presenters were: 

Anne E. Menard. Director 
National Resource Center on Domestic Violence 

Joan Meier. Professor of Clinical Law, and 
Founding Director of' the Domestic Violence Advocacy Proj ect 
George Washington Law School 



Jody Raphael, Director 
Taylor Institute 

Domestic Violence - Page 2 

Enclosed are a number of informative packages we hope will help guide 
your decisions around implementing the Wellstone/Murray Family 
Violence provisions. As indicated in the attachment from· Pres ident 
Clinton, "These provisions invite States to increase services for 
battered. women through welfare programs and help these women move 
successfully and permanently into·the workplace." . 

In our continuing effort to provide technical assistance, it would be 
helpful to the Department if you would send· us information about what 
you are .currently doing to provide services to victims of domestic 
violence. We are also interested in your concerns and ·issues related 
to implementation· of the Wellstone/MUrray provisionS. That 
information should be mailed to: 

Yvonne C. Howard or Ella Lawson 
DHHS/ACF/OFA/DSSP 
370 L'Enfant promenade, s.w. - 5th Floor Eaat 
Washington, DC 20447 

If you. have questions please-contact YVonne Howard at (2021 401-4619 
(e-mail: yhowardGDacf.dhhs.gov) or Ella Lawso~ at (202) 401-4963 
<e-mail: elawsonGDacf.dhhs.gov). 

Thank you in advance for your consideration of thia important issue. 

Attachments (7) 

Addressees: 

;;;:;.'Y: 
~ 

Lavinia Lim6n 
Director 
Office of Family Assistance 

State Welfare Administrators 
ACF Regional Offices 



Report from "Cbangfngthe Culture of Welfare" Grantee Meeting 
September 4, 1996 

·Presenter: Joan Meier, Professor of Clbdcal Law and Director, Domestic 
Violence Advocacy Project, George Wasbington University Law School 

Professor Meier is the founder and Directoi of The George Washington 
University Law School.'s DomesticVioleuce Advocacy Project. wberc law studems 
represent domestic violeuce victims in court. She also serves on the National Task 
Force on Women. Welfare IDd Abus4:, and bas worked exteDsively on the "Battered· 
Women's Employment Protection Act" imroduced in Congress this Slimmer. This 
"Bill" establishes IlnemplOyment compensation and IIDpIid leave for victims of 
domestic violerice who lose their jobs, and miss work because of domestic violeDCe. 

BARRIERS TO EMPLOYMENT: DOMES11C VIOLENCE· A BIDDEN CHALLENGE 

Professor Meier noted that the link between worlt and domestic violeuce is a new 
focus of study. but one that's partiCUlarly important with the passage of the "Temporaiy 
Assistance for Needy Families Act" Imposing time limits and worlt requirements for welfare 
recipients. She said that when domestic violeuce "spills over" outside of the home it's most 
often because of an inteDtiooal act on the pan of batteren. Funhennore, in her experieuce 
with clients in her program. batterers view their pannen' worlting and/or becoming more . 
fmancially independent u a threat. Because domestic: violeuce is about "power and control •• 
. the desire to possess and dominate another person. such abusers will try to undermine their 

.. partners' ability to work by hearing them up on the way to worlt or.the night before an 
important exam. interfering with child care, by caning welfare ageo::ies and accusmg the 
victims of welCare fraud. or calling child protective services and accusing the victims of 
neglect or cbild abuse. The abuser Will also call employers With whom victims have bad job 
interviews mel teD lies about the victims so the prospective employer won't hire them .. 

Professor Meier also noted that it's difftCult for victims of domestic violeuce to end the 
violence by leaving. In fact. the risk of violeuce and hotnicide rate iDcreases when the 
victim anempts to leave. Thus, leaving may not make victims safer; it may· IIl'Iually put 
them and their children at greater risk. 

How mat a probIng Is rbi, Cor the welfare populatlog7 

Preliminary data' from welfare-to-worlt programs shows 20-60% of women receiving welfare 
have been. or currently are, victims of domestic violeuce. New and more comprehensive 
studies should Ile released soon. 



Professor Meier spolCe of the real need for child support and other agencies to develop 
mechanisms to identify victims of domestic violence. There was a lot of discussion about 
how this should be done, including suggestions about having videos showing that domestic 
violence is a common problem so that women will feel more comfortable talking about it. 
support groups, and discUSSions with shelters and legal clinics. Apparently some hospital 
emergency rooms have routine screening procedures in place for domestic violellCe, and 
something along those lincs might be adaptable. However, a preferable approach would be 
to invite. voluntary disclosure from welfare applicants after giving them information about 
how disclosure may be relevant to their receipt of welfare. 

Professor Meier emphasized that the Family Violence AmeIIdmenl (Section 402(a)(B)(7) of 
Title 1. TANF) allows states to opt to identify domestic violence victims among the welfare 
caseload. to make referrals for domestic violence services, and to waive TANF requirements 
where such requirements would place the recipient in danger of domestic violellCe or woUld 
unfairly penalize such victims. In implementing that amendment, states may, among other 
things. be able to treat counseling and legal assistance for battered women as the equivalent 
of ·work.· at l.east for purposes of some of TANF's work requiremenIs. 

Professor Meier also emphasized the importallCe of welfare agencies making referrals for 
counseling. shelters. and legal services. In response to a question about the availability of 
such services. she noted that even where services are insufficient to completely eradicate the 
problem. a sympathetic acknowledgment by welfare workers of the problem of domestic 
violence can help battered women feel empowered and validated. . . . 

Finally. Professor Meier noted that President Clinton was considering a directive (which he 
has since signed) that would urge the states to exercise their option to implement the family . 
Violence Amendment. She urged welfare agencies to address the problems of battered 
women in meeting TANF requirements by consulting-and working closely with local and 
national domestic. violence programs and state coalitions. . 



\'4r ' .. "-
DEPARnfEo'lT OF HEALTII & HUMAN SERVICES 

TO: 

FROM: 

SUBJECT: 

ADMINISTRATION FOR CHIl.DREN AND FAMIl.1 
OIIlee ollne AsSlStal1l Secretary. SUIte 600 
370 L'Enlal1l Promenade, S.W. 
Washington. D.C. 20447 

. Heads of State Domestic Violence Coalitions 
..j -

Ari'hcts'e'Wat'tir Deputy Assistant secretary for 
Policy and External ~ffairs, Administration for 
thilclren and Families, U. S. Department of Health 
and Human Services '. 

Information on the new welfare reform law 

As you know, on Auqust 22 President clinton siqned the "Personal 
Responsibility and Work opportunity Reconciliation Act of 1996" 
into law. The enactment of this _jor welfare reformlEigislation 
presents an important opportunity ror states and communities to 
redesiqn their welfare systems to rocus on worJc and enable lIIore 

.people to achieve self-sufficiency~ It also places siqnificant 
responsibility on state. and comm~i~i.s to find jobs for welfare 
recipients, to put supports in place that will ensure successful 
employment, and to protect vulner~1a children and families. 

The new welfare reform law may afr.ct many .low-incollle wOlllen who 
have been battered. As many of you are aware, the law includes 
an option for states to taka steps to address the issue of 
domestic violence as they desiqn n.w systems for assisting needy 
falllilies. 

I am enclosing. sUllllllary information about the new law, which I 
~ope you will find' useful. The la,. has lllany cOlllponents, and ACF 
will. be happy to try to answer any questions you may have -:
please do not hesitate to contact your ACF reqional' office (list 
attached) : . 

Enclosures. 

cc. Willi .. Riley, Oftice of Community Serlice., ACF 



Prisoners of Abuse: PoliCy Implications of 
the Relationship Between Domestic 
Violence and Welfare Receipt 

by JoJy &zphul 

I. lAuoducrioa 
New resean:h linlcing ~ welfare 
receipi and dameJlic violence haa 
imporwu implicalion.s for the cufreat 
drift or welfare reform policy II botb 
Ihe federal and 'lale levell.1 Given 

the recenr reaearch and offen lome 
basic gulda"". for the de\:dop_ or 
welfare polides at the $We level dW 
are more IeIISIUVe to the Wlique needs 
or AfDC redplenU who are domeslk: 
VioIencle vtaIaIa and 1WViVotI. Z 

T im6-u.miteJ welfare-to-work proposals wi/l 
serve to ~erbau dtnnmic violmce where it 
currently exists or cause it to arise.· 

D. Re.an:h DaIa 
OYer die put few)'aSS. sns-ocs wei- . 
fare-co-work and job uaiainS proVIders . 
haw Ieamed diu many 'NOI1ICft on _ 
Care ·haw a formidable obstacle on the 
road ra warlc. Many of the men who 
IlIOW! ~ and out of die lives of _ 
on AfDC do not wanr their. pannen to 
become Independenr. In faer. many 
wamell. and the wcIfare.co.wcxIc and job 
rtaIIIIn8 pIOBrIIIIS diu help diem. n:poR 
diu 1bese IlleR aabotIge their dfcxu 10 . 
·move (rom welfare ra work and· free 
querIdy resort to VloierIa: 10 pn=vau die 
women (rom eampieUng employment 
uairIin& prosraIDI or (rom entertng die 
worlc force.' Anecdalal repons (rom 
grusroola .... elfare·la-wark program,a 
around the counrry delCrlbe muiUpie 

Jolly,..... .. ......,. .• 
_otT"~" 
i 'Itl"""~Md'" 

. '*YOiDW' 7 \"SN. W. 
_All&. ~ ILIOIZr 
(~Z)""O]. __ ". ... ot""_~ 
w.tIIn and AllUM NdotwJI 
r_'-. 
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emefSin8 evidence or !he hish perceN
ages or C\Itl'elU and pall domc'!iC Vio
lence Viaims WIthIn the Aid 10 Families 
with Dependent ChIldren. (Aft)(;) case
load. the condusion IS inesCI~bIe Il\al 
Ume·limiled welfare proposals will 
serve 10 exacerbate domesclc ·ytolCace 
where II cwrentIy elCISIS or callie it co 
art,e. Marea\·er. unlcss ·,pecillized 
d~c Violence services are made 
available 10 VlClima who conllnue to 
auffer hom the effeas of pul Uluma, 
theJ will be unable 10 SUItain employ
_ over' lime. ThilIIIicIe S\IJIIIIWIZeS. 

1]oI1r lAI'IIAA. PIISOOIIIS or AIUII: Dcl 1M: VlOUIa AIID WIll .... RIaIPr (Apr. 1996> 
(a~ No. 5l.81S) Ih~ PII_ 0/1 AIUSII. See aIIo./OllY IWKAn. 
DoKum: VIOLIHCI: TIWHO Tlfl UIn'Ou) WWAU·to-Wau: STOlT (JUl. 30. 199" 
(OeuIn&houJe No. '1.820) IbereiIWIa' 'I'III.UHCI tII& Ihn'oUI WlllAIIJIOoWou-S1CllYl. 

~ I'oIIcy I'CCOIIIIneIIda COC\UlnCII III dlb UIIde rc/Iecr Ihc onaoma ..-orIc 0( Taylor 
. Insatute'l Women. welfue and Abuse NadonII Task Fon:e. . . 

's. hIscNDs.o, AIIUSI. fIIIWrI ncxe I. 
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•• 
cues of sabotage. from physical vic- women 10 quit wodt 10 hide out: some
Ience. emoaorw coercion. clcsaUGlion of limes. unlomuwely. Ihese wcmen are 
books and homework usignIDenU. and sevesely irIIumI and even killed. 6 
lwaumenc on Ihe job. 10 IUming off Propm provIdcts abo Ieport IbaI 
aIarJD clocks and failwe 10 show up 10 women on AfDC who haw c:&aIwIy 
drive their partners 10 importanl job ' removed IhemseIws froa1 a vioIcSIt n:Ia. 
inlerview. or Ihe genetal eqUivalency 1100000p can sutler eIfec!s of proIanscd 
diploma (QED) a:amUIadon. 4 ImUIIa IIIat inIafere Wilh Ihelr abiIicy II) 

Nor do the .abocIge and Violence JUCCeed em !he job. Olim bbdid pose. 
end when women aw: !heir abusers. cra"_1k suess, 1YJIItl"' on. indudc pear 
Allhough divorced and separaled concencrallon, marItedIy dtmlp1slled 
women cccnprise only 10 pelC£i1l of aU inIeresC in liprifione ICI!vIIIes, &ilwe 11), 

women in IhIs c:ouauy.dtcy ICCCWII for sleep at nlgbt. and a _' of a fore-
1hree-q\WtCtl of aU battered.,-. shollened fulwe.7 Some _ vIaImI 
DiVOI'ced and sepuared _ ,reporl desatbe diffl",1Iy in dcaIInS WUb oon
betng physlcaUy abused 14 times as croI and superVisloa OIl die job. SIIIl 0Ib
~en as women still Uvtns With their etS haw low radItIs IIdIIa "em .. !iv. 
pannen.5 1'roJ112111S repon Ihar SI.II'ViYors in, WIIh 10na-<cnD. peniSICIIt Violence 
of domesllc Violence often face more has lemporarily Interfered With Iheir 
Violence and poICIIIiaI injUry WIlen !hey abilily 10 read. 10 proc:ea new inf_ 
ead abusIw relallonships and anempc IiCcI, or 10 Ie:am, a /aUk of d'n g da-
10 law: weI!ue dvaugb wade. Sal!r!ns. 1I0a, the coplq &nedwIIsm used, by 
Iddnappin& and phylicll'VioJaIce and II2WII& vfaIms 10 daI wIIh die reality 01 
haraSlmenr on the job oflep force !he ViOIence.' Dem "'c: ViOlence apcns 

41J1. • 6-10. OIlIer pIIIieIIIS 01 abcxall include: .- balra!nI !heir pumas iIIl\IaIII7 'I\sio , 
bIe places. 50 dial die women beoaaIe !DO embamued or !DO taIuaecl II) eqae dIe!r 
bIadt qa. bNllet; and ctaa- bumllO die oOIIIide Y<IOtIcI; abuIaI Cft8IIIzII dIeIr pIfto 
nail In nlsbdonl quane111IIe IIi8hI bdoIe &1\ enirance ~ or lOb km ........ 1ft4 
lavina Ihe __ IIeep 1 (:Ctved IIId uaabIe 10 per{acm wdI; abuIaI CIOIIItDI 10 Ihe ' 
lOb tnInIn& pt081aIII IaeIIIIId IIIIIcInc duals 01 VIOIaa 10 pnIjecl air. _ likely 
/IopIna dIaIlheIr behmar WIIlIaIIII In die panIcIpana bctnc bam!d &aallhe prosnms; 
ponnas Yisilln&!he lab IIIe IIId ~ emban'usInI or dIi ' Ina SiIIIaIIanI. c:austna 
!hem 10 lose IhcIt let». or caIIIna die __ on die lOb andlwuslna lIIeIII: abuIetS 1116-
inI or daaUy'l!II _·s cIoddn& itICIudInIlheIr _ COllI, 10 dIaIlhey _ umble 
II) aw Ihe IIouse 10 like die ICDCI'II cquiYaIaIq diploala (GED) lei! or 10 • Oil ;: Ieee 1ft ' 
impeXtIrIllUb -. abuIaI PC_II 10 pcuvIde needed cIIIId care Cur 1ft \IIIp:IIWIl 
lOb IrIr.eMew and f:aIIIna 10 .,.., up or appellltlt I/ICtm red: and abuIaI ~ elf 
_'S hair 50 dial 1bey wiI1 be !DO embanuIed 10 _10 ...xtc. 
,~ WOU',a-. u.s. DIn r:w ]IImcI. 'DW& VICIM Of VIOIIItT c.. 5 (1991). 
, III ~ber 1~. Belly Clark and her dItee chIIdJeft _ bIoIIn up andldlled by her 

a-hulbuld MaIIr. 8eIlr Clark had Ic/\ her husband. had oha"'«l bet GED rrum a ....,. 
anta III runI MatyIIad, and _ earuIIed In • medical aeczeaIIII ninInI piUInIiI In 
aaJtlrnort, MatyIIad, __ cbe IrId¢torc uc:cuneI1 Gallna ~ IInIIIF decided 10 prell 
dwJa a..- abu.r lIeaiIO au- and, after IIIe Id'l hIai, abalned • jab a aft _ 

mobile dealenhip III 1lI ''d' ~ OU-. warellb .. 10 kill bet. aac:ked her 
cIo-a oa Ihe lOb "'" _ eYICIIed r.um Ihe Pc . _ when he tbowed up d*W 10 . 
IwuI bIr. III JIeIa..., 1 •• 00- rca.mcd1O die der'trahlp. .. GaIIna KDmIr In ' 
die beId wtdI a .#<11_ re.ut_. and "- sbal hImaeIf ill !he head. SodI dI.Id 
~. I'IIIoiGa Of AII-."",. _ 1. U 10. 

1 P .. _ A. W_. A c:.:- AMDlDI 1'1..- GIJIDI_ W_ SumIIuII: MADIII_ 
CcfI&TlUhi w..,." .. ,~ (l9S)5). Unial ptapCf ,,' • 01 .. ., ret.: vtal A' 
I>e c m e, I'UUIIIIe III welfare cIepuuDea& oIIIca, die IIOIY I I .1, _ .. I by 0iIII 

Oh." lab pl. • C piO'IkIer may prow aD IlOO I)'IIICII. A pIIIIcIpIiiC IU&rInt ~ 

~:::~"'!nre;:::J::de~rre."=~::,~ =-hcneIlln cbe piUpliD'l ~ IIId al' lied 10 COiIII'IIr SUICIde by .... 

'ltl. aU5. 
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believe Ih2lIhese faaOl$ accounl for the 
dlIIic:ulty some women have in success
fully completing job training programs 
and finding and keeping woric. 

MOYIng from the CQlledion 0( anec
dotal informaCion 10 delermining the 
exrenr 0( the problem has proven diffi
cult. To date. only one formal SlUdy 10 
cIeletmine die number 0( A.FDC panld
panrs who are alfeaed by de meRle Vi4> 
lence has been uncIeIIaken. In 1992. Ihe 
Wuhin8l0n Stale Institute for Public 
Polley'S Fanilly Income Study ultect a 
representative sample of the entire 
AFDC population In Ihe Slale of 
washington If !hey had been physicaUy 
or sexuaI1y abused as adulls- Sixty per
cenl reponed .ome type of abuse.9 

UnfOltl.tlWely the study did nee dlft'enm
tiate ~ cunent and past abuse. 

Until a comprehensive swwy 0( a 
state'. AFDC caseload is ~pleled.IO II 

(ETC). a comprehensIve welfare-IOo 
woric program on Chi~go's west side. 
has been ltacking Ihe incidence' of 
domestic violence since 1991and dis
covered lhII. 0( appraxinWety 90 par
ticipants who enlered the program 
between July 1. 1994. and June 30. 
1995. 58 jlCICCi4 wen: cunmt victims 0( 
domc:$1ic violence and Z6 percent wen: 
put victims. lWenty-wee jlCICCi4 were 
curren~· addicted to druSS or abusing 
alcohol. and 15 percent were put or 
recovering drug or alcohol abuser •. 
Twelve pen:ent were past viCtims of 
sezuaI .... uItOl' Incest SW\'MXs.1I 

SixJy percent Of the A.itI to Families with 
Depnulmt ChiltJrm reCipients surtl'Yta in 
Washington State in 1992 reported having 
suJforta some type of domestic abu.u. 

Available figures from other pzo; 
gram. around the country confirm 
ETC's experience. The Pusalc County 
Board of SodaI Services annually pro
VIdes servtces 10 1M5 women who are 
required to panidpate by the 10caI wel
fare depanmenL From an lnlIlal sample 
of 105 panlc:lpanta gathered In 
December 1995. the baird found that 
58 jlCICCi4 n:ported havtn8 been a vlc
tim 0( physlcal domesIic: abuse in the 
past; and 66 pen:ent reponed hiVing 
been a viclilll 01 verbal or emotional 
abuse: SIxty-_ percent of respen
dena wen: currentlY in a relationship 
wIdJ a man; 0( those. 21 perc:el4 were 
~. a victim 0( physical domestic 
abuse. and 36 percent were cwmuly a 
viCtIm of verbal or emotional abuse. 
Foity-nirie pen:ent 0( the, respondenta 
stated mat their boyfriends' did not 
CIICOUI2ge educ:aUon 01' traiIIsn8 effortS., 
and 16 percent that their boyfriends 
pmaiWd them from obtaining educa
tion or rtainIng. In addiIIon. rt jlCICCi4 
had been victims of sezuaI .... ult; 21 
percent. childhood molestation: 13 per
cent, incest; 25 pereent, sexual abuse 
Fourteen percent had • problem,.nth 
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wd1 be neoessuy 10 rely Oft daI2 from 
prosI2I11S wodciIIg lillie grassrocxs .nth 
welfare pantdpallll In Uter.lcy. QED. 
job training. aDd job piacemc:.1t aaiVj. 

tiei. Recent data c:ompiIcd as a result 0( 
inlervlew. wt~ welfale-ta-work pro
gram proYidersconduaed by Taylor 

,lmtiIuI'e. a CbIc::ipbased rese2ICh aDd 
acIvoc:aq.- otpNzation.. uncoweted stat
dinslY hip percentases or domestic 
vb'm:e -. partIcijIanta. 

The Chicago Common. Well 
Hum"oldt Employment Tr:ainina ,Cenccr 

'Placrt IICI'D a. GDaOIY -.- WASIGNG10IC STAn I>csr. _ PIJL PoucI'. Ova HAu oP 
1111 W_ Off PuIu: _ANCI IN WAShDtCiiOH STAn IIIPoIrID l'IMICAI. AND s_ 
A-. 41 ADW'I (1995), • 

IOn. resultI ol • ~ randoaIi%ed SUM:!' ol800 AIel to FamilIes WiIh Depeiidcnt 
0Uidra <AfDO pIIIIdpanIa ia MasAch-. Indudln& ~ aboul put and cur
rem abuIe. WII1 be anllable Iare ... 1996. ne atuetr. !he ftnI ollllldnd. 11 bcin8 UIIdef'o 
w.a by die Center lot SocIal PolIcy ResaId\ and Ihe ee-r for Sutwy RaaIch It the 
UJduusaq oI~ 

II ,-"Us oP .u-....",.. ftCle 1. al n. The EIIIpl~ Tra ....... Cenret defined 
c1c!mep1~ VIOiencIo U boIh verbal and phjslcal abuse and coercIOn -. as I IllS,." 
barnet 10 prognm paniCIpaIiOn. 
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deugs or aJcohol.12 Welfare· to· work 
pcograms in COlorado Springs. Colo
rado:U Kansas City. MIssouri: U ~tar. 
shailtllWtl. lOW&! IS and one southeastem . 
_16 report similar data. 

m. Policy lmplic:adaDi 
Domesnc: Violence may be exacerbated 
wbese it a1ready emu. or arise for the. 
8nt lime. when _ IeCCiVing AFDC 
uc required 10 work for the first lime 
and under extremely liglu deadlines. 
AnecdoW eVidence IUggestt that marty 
men. ihrearened by theit partnerS' ecIu
c:atiooc1 and job training, cominue 10 pre
vem them from woriclng, even al the 
risk of lOSing welfare benefits.11 

Although ultlmalely lime linti" may 
encowage many women to end violent 
and abusive reblionships in an.effolt 10 
go 10 wodt, the wdfare.to..wcric. tranSI· 

tioa c:ould result in setious injury, or 
even death. if attenlion is nor paid 10 the 

DotriGnc Vlo/mc, and lVII/a,. R~ 

issue of domestic:. Violence.18 CenalnIy. 
short lime limils will resirici some 
women's ability 10 make and implemall 
saCe choic:es for themselves and their 
families. Past vic:lims may also need 
more lime and access 10 spec:iali.zed ser
Vices than wII1 be available under some 
staleS' lime-Iimited ptOgraIIIS. 

11w percentages of domesac: vio
lence vic:lillll and survIVors in AFOC 

AnecJotal eviJmce sUgge~ thl# many men, 
tlmaunetl by their partners' etlucation .and job 
training. contintu to pMlml them from work
ing. even at the risk of losin, welfare benefits. 

caseloads IS large should not paralyze 
state advocates or polic:ymakers. With 
pmper assessment, effec:live case man
agement; . and service referral. many 

u Id. al 12-15. Tbe survey al paltlclpana IS oft8CIUII. H~. the queszioMalre Is 
administered in the secon4wec1c al the prapm. and p&IIiCtpaftII who cIIop OUt bdare 
that arne and are _ ~ are ptObabIy those WillI the mo. pmbIcms al one kind 
or anocher. For this --. the praar2III" sWf beIIew IIw the IUtVeY undetcowus the 
inddence al cIamesic vIaIenc:e and trauma. I' Sed at CioadWiU IndusIries' New DireCtions Propam. "'1I1ch prcwtdes compreh_ 
~work _ 10 AfDC paftICIpaIU. lind that apPl_leIy 50 percenl al 
those who come tIuouSh the prosmn each year are CUft'eIII ~ \iaIcnce _ 
~II~ . 

14 In ICansU CiCy. 101-' the Womeu Empioymenl N-ortc. which provides lOb radJ.. 
ness and piacemeni _ for women on weiWe. repoImIlIw ~ pacena allis 
panICipaIIIS self .. eportCd cIamesIIo: .,oIence durIn& the _ althe ptOII2Ift. l'IwNa 
T1\E UIItOID II'I1IA11-.WOIX StolY. supta _ 1. II J. 

I' In 1993. Mid·lowa CommuNIy _ (MICA). a c:ompcehensi.e fanuly cleveiopmenl and 
seIf-iullldency pt08nID in nuaI·lo ....... c:onduaI:d a fAJrVf!IIal 91 hads al househd4 
paltlclpalinl an its f.uady cIeoei0Pl_1l prosnm .,ho had been on welfare for IWO yean 
or longer. Fcom this IIUdY MICA 1eamec111w 22 pacena __ currCnl domalic • ioIeIlCe 
YiCIIIIIS; 51 pen:cnI. puc VIcIImI. IlL . 

16ane welfare prosnm in • IOIItheutcm owe. whICh has liked 10 ~ anonymous. 
oI:IaII>ed ~ from • ~ admInisrered an lis pcopam 10 I sample al 
216 manctallllCy AfOC p:&niCIpaNI on 1m. Of die responders. 55.1 percenl had been 
physIaIly abuJed .", hlllillndt. boyfria ..... or WniIy _""" U aduIU; 9 pacena_ 
aartenIIy beIna pI\yIICaUy abuIecI .", • man With ""'- they had • retaaonahIp; and 
~.9 ~ had been irM:IIwc1 in a rebIIonshIp in wtIIc:b they __ physlally abuled 
..-bIll the Iaa three rems. '-o. MUll, AIjInt 1liiie 1. ac 14. . 

I7TIWNG '1111 U_ IID6Ai11-1O-WOat StolY. IlIP'f' ncxe 1. ac 9. 
18 More lime and Iesa Pft'SIIR mIgiI& ha .... enabIccI RobaIa Lee au.eu. 18. 10 Ioc:aIIe c:hIId 

CIl'II for her twO JOWlS cbIIdren while abe mended ..:hooI in Milwaukee. WI., Q IIin. 
The babies' father. DaVId Hal\, 24. becaaw ilia I .... aI, teealc:llnnc abouI PfO'IIdInI 
c:hIId care. Hall wanted Russell 10 quil school and Ita, a ~ 10 care for the c1IiIdten. 
bur abe refu.Ied. When their 1eYeIH1lCI1Ih-olcl baby began 10 err. Hall _ hII temper 
UId punched the boy three lima in the SICIDICII. The child aropped c:ryin&. 'I1ICIl Hal\, 
dIInkIns the boy .-ded 10 be burped. pushed on the boy'l dIRU.<Ic<i llOmadL The 
next day the baby SlOpped braIIuns and died. IlL II 10. 
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Tt.:t.:hniG.11 ,\ssislanct.: Itll- STOP 
(iranl Applicants 

A SetVlce. Training, omeen. ProseculOrs (STOP) Granrs 
Tec:IWc:II ASSII!Ince Office bas been estabUahed 10 give IeCbnic:al 
ISSisWIce co swe aclmlnlsvaron and IppIic:anIs for STOP grantI. 
Under the Violence AgalnS! Women Aa. each year federal funds 
are apprupnared to the S!Ire$ to fund cnm!naI jUslice and VIc:dm 
seIYIces aaivICles for viaims of domesric violenc:e. Swe Idmlnis
uaron cIeramine whicb FIl\tlppllc:al!ons to fund on die basis of 
swe' and Ioc:aI prIodIIes. Stare Idm!nlsua!cn or Ioc:aI applic:allls 

. for STOP gt:!IIC funds .lnCeres!ed In technic:al assisllnce sbouId 
CUIUICC Joan Kuriansky II ZOOI 'S S!. tw, Suire 309, Washlngron. 
DC 20009; (800) 256-5883 (\'Oicc); (2OZ) 26~ <ru> .. 

(are cIcp2mnent offices mlm be rtWIcI2-
101)'. If women are 10 be safe and 10 
reaM!!' from die uauma teSUlling (rom 
domestic Violence. the inhemIl cIiIfkul
lieS In iIS usesS!llMl 1ft welfare oIf'lCCS
II10SI impOrWIl. resolution of die iSSue 
of canfic:IenIIaIIust be ovac:uUie. 

Whenever possible. a welfare-IOo 
wade sysran must be IIClt1bIe With the 
amowu of lime and serVices oIfaed 10 
dollleSUc Vlolaice VictimS. who surrer 
&om dllfatns degrees of crisis and have 
widely df.iageat needs. Some domestic 
YioIeace VIc:IIms want 10 '!IUric. and their 
choice JhouI6 be honored.. For other&. 
24-mondl UmiIS can be more !han ade
quale, provlcIed that domestic Violence 
support aemces ate made available. For 
S!III others. the dilf!c:uIties or <IaIIger to 
themselves and/or' their chIIdten muse 
be adcnowledged and an appruprial.e 
safetY plan deslsned and executed be
fore employmenl is a \'iable option. 
Some women Witb Iarsc £#mI'jes for es.
ample. need lime to plan for anaft'ocd
able hOUSln& arrangemem before they 
can escape from violence. Because 
awy-Ievel jobs paying the minimum 
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women may be Ible 10 80 !O wodc Wlth
in lime limits. Clearly. failure to assess 
Ind refer women properly wUI doom 
many domesIiI: \;olenc:e VictimS co mul
tiple CallUla. will Waste sc:arce program
malic resources. and may leave many 
women without welfare beneflra and 
IIenoe more dependes\l upOn their male 
abusers !han ever before. 

A.. Policy Priadpla 
The inlerc:onnec:lion of AfDC and wlge do not of len provide enough 

domesIic: vioicnce compels I new way income io mae independau UVing pas
. of looking II welfare reform. Ac:c:ord- . sible. shon-term job tralninS-WIth ira 
ingly. slIte welflre reform programs pRXIIlse of highcr 'tOo'IgeI-is often a bee
muse consider die safay 0( _ and tel' opIion. WhIr domestic Violence Vic:
their c:hiIdren first. Sea. prugnms must !lm& and survtvorI need is infomwion 
offer sufflCienl lime and suppo!ti"e aer- Ind choices. At the lime time. they 
ViceS 10 allow CUlml! VictimS or sur- must have the lIexibilill' co be' able co 
YivorS of domcsuc: \'IOIenc:e th~ oppot- reYisU their dedslons 'when In erner
Nniry 10 recover (rum uauma 1ft a way geney aIises and the flmily is pur in 
.that honon Ind deals ... ·jlh .wllll has cIanaer of YioIenoe. 
happened 10 diem. £Xpens know that La.Idy. an inlegraled. community
the recognitiOn of uauma as the aource based aemces system muse be devel
of dysfunctional symploms such as oped to mea the specifIC and .special
depressiOn or petSlStal! alllliety is _ ized needs of AEDC redpiaIC domestic: 
ICR!Ial to rec:ove".' (rom the efTec:tt of Violence Vlc:!lms. Undoubledly. early 
dQmesrjr Violence. 19 Ilieliment Ind referral by welfare 

To accomplish these goals. u~ depuunenra wlU overwhelm already' 
'S nail of domesac VioIenc:e In wdo ovemretc:hed and underfunded loc:aI 

I'~ IUIYMlI'I teC"8JIIZIe Ihe otI&tnI of IhcIr .-,dIDiosh ,I cIiIIIcuIIIa In.an abusIYe •.. 
asvtroamenI.lI!ey no Ioftaer need IIUtIMe Ibem 10 an InbercnII dcfecr In the.IelI." Jwmc 
IIDIWI. n..- AMI _ 1%7 (J99l). """,,db .. to Dr. Haman, • cIomesIIc: VIoIaItc 
_'. lecu.-ay 111 ... occur in ievaal ases: IeCOjInI!Ion of die _ ~ of 
the _ th.u awed the In_ reconnecuon to the "OCId arounc1l1a: and adIIeveo 
men! of • sense of commonaIdY MIh 0Chas. 0- IiJDe, die _ of !e\UnI the fI/JIfY of 
!he IftIll1l& an reverse Ihe ncurosiI It!ducecI by 1aIOI'. 
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dome$Uc violence setVlces.::O Domestic 
VIolence vic:tim.r making !he uansition 
from welfare to work need information 
and refeml. group support and other 
therapeutic ;c!i\,ties. Wlsw\ce in wf.{'f 
planning ancHocatinI ,:dfoldable hous
ing. and Information about using the 
legal system. as -U as skills enhance
ment through literacy. GEe. job train
ing. or preemployment jOb placement 
programs. Not surptiJin8iY. their chII-

. dren may suffer traUma. and treaUIIeIIl 

services for them are in order.1I De
cause it is highly unlikely that, one 
agency can provide all the necessary 
assisranoe. an enhanc:cd 1eYe! 01 c:oordI
nation and integration of serviCes is 
necessary. Battered WOIllel1'S service 
proViders must work With welfare-to
work. litera~·. and iob training pro
viders to create and implement such 
systems Wiihin thelt CCIIIIII\IIIitles. 

B. The W. of TUlIa 

muse: also be capable of determining 
whether the PaniCipaIU is in CriSIs due 
to the effeas of past domestIC violence 
or se:xu21 assault. including depression 
and other symptoms o( posttraWlWic: 
streSS disorder. 

For some victims or survivors. 
domestic violence may noc be aeatiIIS 
cunezu banters to labor aiarket palIiCo 
ipation. and they may be coasIcIcred 
'job Rady.· Hawewt, wdfare deput
mezus IIIUIt be cueful to pay .ne:m!gn 

in ~ plannina to the Issue 0{ 
domestic violence and, dunng the 
15sessment process. tq !he likelihood of 
the ex-abuser'. sabotaging the empIoya-

wegan reform plans should a/Jow tlDmemc vio
lmee'viaimt or survivon the time neetkJ for 
J4foty pWlning anJ reCt1fIery. 

bilicy plan. Moreover, If domeRir vi0-
lence does, recur OC' become es:acesbat
eel cfurin8 the weI!are-to-wcdt proc:ess. 
paiCicipanllllNSl be reassessM as beiDa 
in • ,criSis. 

It. welfare reform plan should allow 
domestic violence vicums orsurviYoll 
!he lime needed fOt way planning and 
recovery. In such a system. women 
who ~ in crisis because of domesUc 
Violence. and (or this, reason wen: not 
iob re2dy. ,"''QUld be referred to domes- ,c. The Aa._mac Pta • 
tic Violence services arid pcovided the AsSesSment (or domestic Violence 
ume needed until the cnsis abated.ll should be vteWCd as a procas dutin8 
This flexibility can take !he form 0{ an which partiCipantS obuIn informatIon 
up-front exempaon from state tune Jim. ;&nd. in pannenhip With their cuewodt
lts-a ptOVISlOnai pause or an exten- c:rs. nWce chotces re8atdin8 their own 
sion of time. provided by the welfate ut'ecy and that of their chI1dnm. WOo. 
caseworker " .. hen neceswy. In addition men's ability to evahwe their pctenII2l 
to gauging the effecrs 01 current domes- nsk aI !he hands of an abusive panncr , 
tic 'Violence. the assessment process shog1d be p'Cl\ aedenee. 

10 I!lqIerU esrinwe dial Iaa dian Z percem 01 bmftCd wocneft an find sheIIIer space. }OlD 
Zona. ~ Bd .lft4: .. Major a. .... 0{ HoIfllNlGlnIlA Z, CWIINGHOUSI IIV. oUl 
(Special ... 1991), 

ZlI!lqIerU _ believe dial cIIIIcbn eS'pOSCCIlO doeT n ... viole lice display the _ Jymp

lOIIIS U chiIdreft who lie aauaIIy abused. lIICludlna IJ!I'P'O"I' ieIaIcd 10 poRlr.IumatIc 
_ ~. s.. '.G.}AM If AL, CiaIDIDc OP BAnum Vl'0NIM n (1990). 

u 0: m WI<; v'.alaa _ lad _ 01 docnesIC vIolenCe an find ~_ In 
varioUs aula .--. a,ch requIrina a dift'ereal service applQlCh. Where cIanaer II 
ptaent. the AIDe panIdpInl needI way p!arlnia& 1heIIer. lad III order 01 .... "11"- " 
Beause 01 • hlpleW!l 01 cIanca', another pantctpanr may be bella oIf hIdtq out from 
the sWker and uslnilhe 1epIsysrem. SlIlI at>UCher paIIICIpanl may be NfaIna from 
dqA ,iOft or haoe OIlIer sympuImI ~ • formal lecoYelT procaa beroie sbe 
an be I\ICCeSINI on the jab. AnOcher pallldpaJX _y requIIW aIcoIIaI or dNt Im_ 
~ liIesScY _ Of special educalionsI -' _ may be Ihe prcrequillle rcr .all 
anacher beause livlnl WiIh Ionlo(eftft. pm_eN violence hal ccmpontIIy jncafeted 
WiIh her abtllly 10 ra.d. 10 ptOCeSI new lnl~ or 10 ,lam. 
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L CoD5dcDdalliy 
In !he ~ AfDC recipients would 

not share inlomwion Wim the weIhre 
depanmesit about domestic Violence (or 
obvious reasons Ies! their. eligibility (or 
AfDC be c:ompcomisecI oc they \ose cus
tody o( their children due to the Vio
lence In the home. In ocder for weIfan: 
depanmenr.t to obtain infCXUWlot1 abcut 
d~ Violence, pasUdpants ID\ISl be 
infomled d'Ial aU infomwicn giWn will 
be held in ccalidence and will not dea 
eUstbWty for AFDC. For Ihia ~ 
U"'smeru for aurent or pasl d_1c 
Violence, sexual uaauIt. or inC:est $houId 
not occur duting the ftnanc:ia1 dlSibUfty 
pIOCCSS in !he weIfate departmenl oftIce. 
Pattldpanu are at their most anylous 
durIns the AfDC elisft'illty JX'OOCS'. 

One .... elfare department explains 
that. in asse5.Ians domestic Violeace. it 
does not ask whether me abuser Is in 
the home and what the partldpant" 
reIaIIonship Is to the abuser. This pac. 
tlce ensures that eligiblJky.~ Infer
awian not relevant to me ICftCIIin8 for 
. domatic Violence is noc c:oIIeacd cfur. 
inS the U'CSsmenL U . 

2. AI. ' 'JI' Mcda.ocl 
. The chaIIenae (or welfare reform 

advocates is to deVise an a.ssellmeru 
method !bar wodcs best Within the c0n
text of a .we', welfue-l~work system. 
The UHllment protocol is bel! ·.de· 
Signed ~. usin8 the ezpelWe of dome$
tic Violence practitioners and .... elfare 
department staff. One welfare cICpan. 
ment baa ,uccess(ully experiinellted 
WIth • wrUren seIf·_ quesUon
naire, which uks partiCipants open· 
ended questions and allow, them to 
express IhcmseIva &eeIy.Z4 

A dlff'aenc asleS'menl strategy in-

voIves a group. orienI::uiotI ptOCIeSS 0( at 
Ieut two days. A group f:ld1jmor, often 
a (ormer ViCtim, presents inlormation 
about cIomestU: Violence. sezuaI assauh. 
inI::est. and dNa UId akohoI abuse and 
tellS her own SIICXleSIfuI ~wadc 
itory. Even within the welfare office, 
most pattldpantl wUI talk about their 
own silualjons U Icna as they. (eel Ale 
and comfortable and confldeati.uty Is 
assured. information about ocmp _, 
~ and n:!ercaIs em be pea. 101. its 
end, the welfare case manager can 
approYe!be ~wadc module and 
servIaIs seIeaed by the pankipam U 

All AFDC pUudpantl should be 
inlormed in writing about the assess
ment procell and the procedure ·(or 
chansins (rom one module to .nocher If 
a crIslI due to cjocnesrlc Violence deve1-
ops. 0 ptimally, standard protOCOls to 
define crisis JinII!Ions, possible refer
rals, and the time frame (or progress 
should be created joindy by .... eIfare 
departments and domestic Violence 
expau 10 that case wcxkers have some 
standard poUdes and procedutes and 
Ia10w what is especIec1. Of cowse. such 
ptctocob sbouId be IIesibIe CIIOUsh (Of 

c:a.seworkcrs to make necessary judI" 
ments about indiVidual pant.dpanu' 
needs. ObViously, cueworken need 
uaining in !he use of !be prcxocoI. the 
menu o( service" and Information 
abcut domestic Violence semces avail
able In the COIDIIIWIIty. 

D. Parcnlity aIIAi Child SappoR 
Current (ederal law mandate. a 

'good cause" exempcIon from mandat0-
ry cooperation ill patemltY and child 
suppotl coUection effOf!S it the par!Ici
pant Is aCr.lid d'Ial serious phfllcal or 
enIOIionai harm will come to her Of her 

U 1nIeI,leW ""'" WUllaIIl CurcIo, AoIiSWIl TraInInJ SupervtI«, P_ Coualy Booed 0( 
50dII SeMces eMIr. 21. 1996) •. 

Hlnter'll_ Willi Mary Uoyd 0( the Utah Sin", Pamlt Employment Dcinonsualfoa 
I'Iopm. Karns Unil CAIw. 9, 1996). 

IS ure SIIfIII ModIda eiilploytna the P'P IUppXI mediad lie beiIJ8 suee::safully used In 
WItOuIIIIlIieua. tile hUaiC Counly Board 0( SacIaI ScrvIceI c:um:nd, employs die model 
In .111 own oIfIca ower an ei8IIl.-ek period; In -. prInPI)' rutaI COUftIIei In _ 
Tau ..... the IDOCId was used In the frail SWr pcasram. 1ft 0«--. Ihnoe-woeek CIIJ'o 'l', 
rladUIII t/W all nanoumpc AFOC parIIdpSI!II were IeqUIrcd 10 aaend In 1m. ~ 
nonpcoflt weifue.<o.....n.. propmsllOlllld the CGUftUY abo employ the IDOdcL 
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children as' a result of child su ppan 
enforcemenr:l6 According [0 the De· 
panment of Health and Human Ser· 
Vices, less than 1 pen:enl of AI'OC re
cipients natiOnally \lie the exemption 
for good ca\lle.17 111lI low percentage 
raiseS questions about whether Afl)C 
participants are being told about the 
exemption or whether worries about 
CIOCIIidenriality alfea ira use. 

Many domesuc vtoleIlCe ViClinlS who 
have gone "Underground' 10 aVOid Vio
lence CIIIlIIX seelc child suppoct because 
they might alert their abusers 10 their 
Ioc:adon. 8y their ~ nature. paternity 
and child support enforcemenc coun 
proceedings involve physical contact 
with the abuser In the c:ounroom. and 
this oIien leads 10 renewed ViOIerICe or 
stalkIna- AdvocIIes have seen that many 
abusers react 10 child support enfon:e
men! by beginning or reviVInS eft'0IU for 
Visitation and child cusrody, 1II!1IdI could 
endanger the _ and children. For 
these reasons, several imporwIt policy 
pMdples must be implmwmred wicIIln 
the conteXt of paternity and child sup' 
port enfocoemenL 

L Wimauio. 
AFDC panlcipants need written 

information about the paternity and 
child suppon requirement. wtw panic. 
ipation means. and the eumpaon that 
is available to them. Domestic: VioierICe 
~xpens should work with welfa,re 
depanments 10 desip these matenaIs. 
Optimally, participants should SiP a 
statement indlcallnl that they have 
received, read, and undemood them. 
The process should t:.c;lb'e the Afl)C 

partldpatllS' abWty to'make the bell 
dedS'oN about their and their children's 
pooeIlIiSl risk and safety. 

2. liasiq, 
Many sate ~ reform schemes 

have placed new emphasia on c:hiId 
SUppoct c:oIIecIIon c/forta. In many w.:I
fate offices, information about paternity 

and child suppcxt is now cWailll"d dur
inS the firJt ellgibilIty ~1ew. This up' 
front placement of chUd suppan en. 
forcemenc worics agatrist domestic Via- ' 
lence Vic:tiIDS and suMvon. AppIk:aats 
do nO( resdlly giVe inf'onaad.on about 
domestic violence at the Intake level· 
when financial eligibUtty for needed 
AFDC bmi Srs is at lUke. 0liId suppocr 
enforcement informaUon should be 
giw:n 10 appUc:anrs durin8. the domesUc: 
'vlolence __ process. In that 

AiJ to Families with Depnulmt ChiiJrm 
participants neea writtm information about I 
paurni'Y anti chiU support requirement, wha 
participation meam. anti the exemption that I 
a"aiI4bk to them. 

conten, the informauon liven Is 
confidenIia.I and !be pankipanc Is belna 
arwndecl to in a lICe ......... by a cue
worker With .ome knowledle and' 
undamndins Iboui cb, ..-stIc: violence. 

!. tmarioa 

l\fmy stareS lie adoptinl'systems 
that besin 'the ,pataniIy anddli1d sup' 
port enfOicesnent proc:ess at !he hospilal, 
bedside altcr the birdlof !be chI1d. A 
hospital warlcer isac:tivaUnI a lela! 
process when !be participant is nO( at 
her most alert or at ease and when her 
abuser IIIiabt also be pIC:senI in !be h0s
pital, room. All bospital workers in· 
volved In !he pat:eIIIiZy pC'OCCSl ought to 
haft comprebensive aatnin8 in d0meS
tiC violence u weU as -ntral matataIs 
10 leave With pa!UcipaIU8. 

4. Co. ,lIaruioa 
Federal regulattona requlre AFDC 

pantdpanu daiminiJ good cause for 
failure 10 ooopes1Ie 10 fumIsh corrobo
rative evidcllce of their daiIIII of da
mesllc violence.%I Swom ltatemelUl 
from indtvIduaIs athcr chaD !he appUo 

a6 42 U.s.c. I 6Ol(a)(26)(B) (Wesl Supp. 1m) . 
Z7 s-60 fed. aes. 35211 (June 27, 1m). 1I., <:.F.1. I Z32 .• ~). 
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. canl Wi!h knowledse of !he Circum
stanc:eS are .nowed under !he resula
lions and IhouId be teIied on as much 
as ·poJSlble.Z9 Any requirement for 
orden of prccecIIon or pollee repoRI as 
corroboi2llon 01 doIDesIic vIoIau::e can 
pm WOIDCD in danger. Poua: Involve
menl increases .!he amounl of danaer 
many domesllc violence vlCIImI face, 
and as a resuh these vlCliIIls often 
choose nac to seek !he pt~ dw 

. !he lepl. system !heoreUcauy SlVes. 
Advocate. .hould work carefully 10 
eNUre dw III AfDC puIICIpanl" \nYoo 
calion of !he Sood-cauae ezempUon 
cIoa nac rauIt in a 1epl inq\IIIiIIoIl dw 
funber v\a!mjzes a _ mmjn, for-
ward to admillhe II IIvina wIdl cIomes
lie: vioIeIIce. The redemI rquIadans also 
make clear dw a daIm can be aedlble 
Wilhoul coaoboraliYe evldence.30 

Iv. Concl"rioo 
The procesI 01 buiIdIna a _ wei

fare reform mode1 more IeIIIIUve 10 
dolllelUc violence vtCliml. _.1 .... ., 
and lheIr c:hUdren involva dlalo,ue 
between dolllelllc violence provtdcrl 
and ezpaIS. wIfare.co.wuk provtdcrl 
and advoc:Ita, and weICare cIepuunaII 

It 14. I 252.43(cX6). 
50 14. I 252.43(1)(0. 

offic:lab. In each 10calllY. a sUUClUre 
should be created to brinS about this 
dIaIOSUe. Tbls struClUre should allow 
for ttainInS both welfare department 
CU$Oltr.erl and wodcen in ccher p0r
tions 01 the IOdaI IeMce deliverY sya
teIII (Ur.mcy. GED. Job Ir2lnin8 and Job 
pllcrmen' provtderl). All need exten
.Ive informaUon aboUI domesUc vio
lence in cxdet beirer to _ lhcit pat-

tlCiplnlllIId to make 0ft0I1te ac:commO
cWions to vIaIms' needs. 
. In die Ions run. however. new .,ret 0= ptOcedures and uaIninS In 
tbcIt use WIll pcOYe lndt"ec:Ci'Ie unleSs a 
cIdI,a, iyIfaD in the 1oc:aIlty can brins 
the De pry .mea·and IUpporII for 
battered wOmen on AFDC. In mOil 
........... mtde! ·these servtceI are poorty 
funded IIId CIIlIICC ctrer the IuD ranae 
01 opportUDIUes required for the wei
fare-co-work ttaIIIiUoIl. Nor are there· 
IIIIIIY Nlkml mOdels to draw upoa. In 
thit era of dec:Unln, resources. the 
emmton ol e:rIsrftI, servtceI and ae
alicia 01 new aippcxu require aU the 
CQCIIdIi "!1m IIId iIIDaYIIIOIl !hat advo
C&Ia ~ wiIh 1ow-inC:omepenona 
can pcovIdeo . 
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LocedJlng .Qunl Pa .... 
/I,... do ..... "*::10: dlild'. ochn JIIIC'" II. 
• child..".... ......, ...... lOr 
......... pamd. 1lohdpdo .... ,...-...s "" 
poeportd.o pcowIde .. -" ........... .a.- the 
................ ,... ... 1100 _ "Ii " "',... 
an ............ ..., """"10 1la4 ......... ..... ' 
E.'rnr'*l11 P lima, 
11,... _ _ ...ted 10,.. doIId'. r.doct; doc 
.............. f .,....., ....... ,... ...... ..... Io-....., ....... 11iII .. 1 I --...,e.c-........... .., ........... ... ---,.. .................... ... ........... -IIr-.... , ....... -.............. 
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-..... ~ " ...... It_ ' ' .... _ .. ............................. "" .. ....,.n"',... ..... 
ne_...; ...................... .... 
..... 1_ _far,..dIIoI.II_'" I • = ,Ii 1'_.., ...... 1 _ 

7 •••• 1111 " ..... 

WhII .... _ •• nlPlrlnl ... 
- In Aida. ' lit . 
ne .... ..,....n.'" - r. ~diI .. 1Icr .... ..".... "",.. .... _ ......... ,.... 
...... ---,. .... II 1'_" ---,. . 

canlclan alBupparI PaymII'" 
·.u,.. ............ .uuc,., ' .... occhild 
.......... ""'au ••• ....., ......... ,... .. """'"' 
calutrd .... ,.,... ..... wkhln , zbp 01 Rm .... 

u,.. ....... UDC,,........, meM up.o Tho IIuI I 
150. ~",,..dIIIzI ......... ..,.... ...... , I 
....... CbaaalIJII''' ..... , /tar _ Dftr 150.WlIl "" 
..... ., ... "' .... to 1Cpaj,.,... AfIlC...,......,,, 
u,.. ............. uoc:",.,..._ child 
1UppCIIt" "" .... to,...., Ir,... ... chiId ........ It ....10 .... -..., _ m',tlrd_."" .............................. - ... "" ..... ., • .. _10,., ...... "'DC...,_._.,... ....w 
~ ....... ouppon .... 10 Tho _ ... cole 

......... oappart will ... _'0,..... - I 
WIllI ..... AbIent IWent Dolln't 
~ . - I 
11oc ............... aoMU"'COil 0ICi'<J' ma, "" ..... 0 
................... to...,chllzloupponln ......... 

"'''''' -

11 .................. _ ........ _..., .... , .... 
• .... _,., ..... _Tho................ I 

, '.....,-...., ... ·""...,· ... • .... i 
.."' ....... ..,-.. 11Ie .......... .., . 
............. Io_IoCU ..... ""',.'." ...... i 
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, I 
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WIIIIl.the Abllnt 
""'-'Il Palm' 
PlovIdI HIIIt 
InIanncI Ccr. .. ., 
/I.he ......................... ....,.w. heahh hnuoanc. c-.. and II .. • ihe .. ctnpIurtcI. .he child ........ ttIIon:_...., an ....... C"PJ' oI.he 
_ onIer'o hh 00 her anpInrcr. 110c rmp..," Inull 
-..I ,.. child In IIlJ heahh lniUf_ .... ilo ..... o -
.he ....... parad, Tho .... pl"re. will abo ..... ,.he 
1'" ...... ,he healIh hnuoanc ........... fn,m.he 
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- Domc..·.;,tic. Violence Ilut liIJl':s 

(ddilll:d ,,, .. roll·frcc,.! i·huur, cri"i,.. inlcn'Clltioll pholll: lilies) 

NadoDlll Bot JJac Ntunber 0fIIce Number 

(800) 199-SAJ'E C7Z33) (800) 787-322~ TDO (S12> .53-8117 

scacc ·Hoc UDe Nitmber- 0fIIce Nmn""" 
.vb:oaa (800) 786-7380 (602) 279-2900 

florida (800) 500-1119 (904) 668 6862 

' ...... I.aa (8OO)331-~ (317) 5043-3908 

loWS (800) 941~333 (S15) 281-7284 

Ma7Iaa4 (800) 63.f.3S77 C3(1)942~ 

MlDDaoca (800) 646-0994 (612) 616-6177 . 

NeIxaJaL (800) 8764238 (402) 476-6%56 

N_1d& (800) 500-1'S6 • (702) 358-1171 

New Rrnp'hkc (800) 8S2·3388 (60!) 224-8895. 

NewJrzRf1 (800) m-7233 (800) 22.f.0211 

(1- ulleeLJaa bile 1IDc) (609) 5&(.8107 

NewMako (800)173-366 (S05)2~240 

NewYoril . (800) 941-$06 (S18).32~ 

NcmhDUaca (800) .72-2911 (701) ZS5-6240 

Obio (800) 93-t 9810 (61.f> 18.f.OOZ3 

Rbc?cIe lsIaacI (800) .94-8100 (401) .f67-9940 . 
SoadI c.araIIq (800) 260-9293 (803)~3699 

SoadrDUaca (800) "30-7133 (605) zzs.5122 
T __ 

(8OO)3~67 (615) 386-9406 

t1taIa (800) 897-S46f (801) 53&4100 

Va DDt (800) 22&-7395 (8OZ) 223-1302 

VIla' fa (800) 838 B23B (8O.f) ZZ100990 

w.tlap_ (alO) 562~25 (06) 352..fOZ9 

.,umma (800) 99C).3B77 (307). Z66-C3~ 

"1ft a=c- all _ die 800 IIUIIIber IIaed abcM work oaIy /I c::aDoId rr- wIIbIa die __ III _ widlllCl CIIsiS hoc 
I11III IIIImI:Ier UacI. ~ 01 • .... ir' naleacclhauld be eac:auraaed IIQ call die azO.1I64l police phone 1IUIIIber. 
whIdl II 9!' Ia. ____ VicIIIIII caiI ..., caD die' upe_ or kdc UDIkr die m._""'Y or ~ MMc:e pqa ill 
!heir local ~ book fer die _ do. ; Y'd :. popua. Such propaIIII ... IIIU&IIr bed under Ihac hc:aQ. 
inp: abuIe. atItIld:u *aidaO. .f meR or- famBy "·0' , 1Ad« ,CA..,. theII:aa. 



., 

i 

\ 

--
'. 

Rc;ourcl:!'> forAdvoc~t~ of Domestic Violence Victims } 

B.mw;a T8'mmrT' Pmmu,Ms AtIR 
IlruTmWW 
AMEND 
711 Grant St.. Suile 600 
Denver. C:O 80%0% . 
(303) 832-6363 
Conaa: Reb Gallup . 

FMfBCW ec-aV"OI and PC!""";'D tQ stop 
Male VklIrnce 

2380 Mass2chuse!rs Ave.. Suire 101 
Cambtidge. MA 02140 
(617) 547-9879 (VOice) 
(6.;. S47-0904«(ax) 
Conaa: Prot. Edward Qondolf ac (414) 3~~ 

Mea Sfappina VklIomcc . 
CoIIWS: Brian Nlcbo1s ac (404) 686-1376 

AdJ,oocca'C' foro tIN pmImIIOn of,.. Grad dl:Jmctk: 
1IIOIfnu. 

Maaauc::al Mea A.m. Serlem 
913 de BienVillc 
MOIIIIa1 (Qc> H2JIV2 Canada 

. CoIIWS: Maran Du&anc It (51., 563 4f?8 

• NadotJal .""= wee casrer OD Damestfc V10fcnce 
t;/o I'eansyIYInsa CoaIiIiOll ApinR 

!)gmesgc Violence 
6400 flank Dr .. Suire 1300 . 
Hamsburg. PA 17112 . 

" (717) 545 6400 or (BOO) S37-2l38 
ComaC" AnIle MeIwd 

ChIld QgallnIuuadon8l, lac. 
1625 Tbe AI .......... Suire m 
San,Jose. CA 95126 
(~ ZS7-KOPE(4m) 
(<lOB) ZS7-4676 (faz) 

.t _.,.,Q/iI ~ t¥uotMJ to IIw J1rfJI«#m 
MIll 1'«,."", of miatllf, abused. Gnd a:p/4u.d 
cbUtltwft. I'rotIidIts UftIiCa fm Of cb-. 10 IIw 
l-aw of miai,.,. m'N 11M aploll"d cb~ 
dmI. HoI u... cpai 'IS 24 bouts dIdJy ~ 
11M trt 0I1I4d4, Mmco, ~ RII:O, IIMIIw 
ViJIDIltMlftdr. 

SPECLU/SSUE 1996 I CLUalHGKCUS? Ravtnr 

0aIce of c::bJIdrea'.1sAes 
Room 4811 
0ve!seaI CilItenS ServiCeS 
Bureau oi Consular /Jfairs 
U.s. Depanmenr oi SIaU: 
Wuhinpon. DC 2OS20-4818 
(%0%) 647-2688 (voice) 

(20%) 647·2835 OW 
(202) 64'1,3000 (iuttfllJ:) 

(%0%) 736-7000 ~ infClnl:WiOn.l 
AsrUIr JIIU'MI$ til jilin, lin "PP"eaf'.On ruub lof.; 
• ~ lor mwn of dH cb1Id;. Ibro,.,b 
U.s. .liIt dIS IIn4COI'IS"~" abroad, .1IImripIS to 
~ ~ ... ,III rwpotf Oft IIw cbtld's ~ w&. 
111'* In/o"," lb. r.jt-lNblM parmt IlboUI Ib, 
I:01UIft7 to culncb tIN cbtId WIll 9/xb'ctM IndJuI. 

. '"1 lIS ,." ..,.,..,IRmIIy u... IIn4 II lUI of Il$ 

~ UJiIlInf 10 II&UfJI ~ diIrUII; til till 
CIUG provliUl ia POl'" of conUla fo,. Ib, r.ft~ 
belttrrd IJIIrMIIIl II dIjJft:uJIltIrw; ~ jWJI
dill or~prou«Ii. 0WrseIIr: __ 
J'II"'I'I# III colWlat"l IOCIIl 0.f1lt:Uds In fo",.,n 
=1I'IIi'W or·COfiJacr rIwrn Oft IIw IJIIrMI'sWaJfi 

. ,., P!J&o1l'IMon Oft ~ Ii" ed<'S, DAdI AS 
..... leur. &at> dmon, IIitd pRSrpOr"I 1ftIOUtIon; 
IIItmsfOmp ~ 10 tmyftlllllifu ofcbtld 
,... or,.."". . 

Ads 2 ere .... Pu, "wid!. 
D' ""... IDe. 

Z671 ~ Cenrer CIn:Ie w~ Suire 100 
T·Paha ...... fL 32301·5024 
(904) <48M011 

2901 SdltinlIIarad. Suire Z06 
f't. buderdaIe. FL mu , 
1-8OC).350-4566 ("*-t, TDD. or Spanish) 
(9S4) 96N493 (WiCe or TDD) 

3101 Mquire BIYd.. Sullie 1~ 
Odanda. fL 52SI5 
(BOO) <lO8-5074 (WiCe or TDD) 

I"Id !rd .. A SepulIIIt Voice IW'lsI-. no. __ 
Pig ...... '!frnds. ptoIIICU. IIn4 __ 10 ~ 

tl»1nIIuft IIrrd I4GI "'btl of~ wtdI tUs/JbIIl
tic liJrou,b IIw ~n of 1,,/ot7rUllUnl llrut 
ailc "9. 

a d r cot' _ II1II,.,. 
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Re~()UrCl:s for A(h·ocatc. ... of Dm Ul:.' lie Violence Victims, coned 

DIsabWCY BJ&ius 1Mb f""a UM;l~ f1md 
2%126thSL '" 
BetlceIey, CA 94710 _ -. -
(510) 6#-2555 
(510) &U-8645 «(ax) 

-PublISbcr Disabllily IUgbzs Newt. 

BAymm VlOMEN l!mI n"A'JlJ'TlQ 
cOm de Vk+n"" "'ftIarhoe tor WOIIICD wIda 

m..bIIIdeI 
P.O. !!ax 300S35 
0eIM!r. co 80203 
(303) 839-5510 (VO&CeI1l)O) 

Barrier Frr.e UriII8 
AIrA.: Faa:.iy Violeace CoordizIIf.or . 
270 East 2d sc-c 
New Ycrk, NY 10009 
(212) 677-6668 

Ga%jG 'mw« BAmBINO 

AbaIcd aDIl 8m ell lablaDs (ABlE) 
909 NcxdIast (3d sc.. Suite 208 
SeaIde, WA 98105 
(206) 5047-11191 

N-dmIaI Coel~ .. pta" Domcsdc V1nIm<e 
(NCADV) 

P.O. se. 18749 
0eIM!r. co 8021&.0749 
(303) 839-18S2 (Yaice) 
(303) 831-9251 ((ax) 

Network for ,," cd taHere 
P.O. !!ax 6011 
Bosf.on. MA 02114 
(617) 424-8611 

NYC G.y aad' *' n Alld-VIo'=,q Profca. IDe. 
647 Hudson sc. 
New Ycrk, NY 10014 
(212) 801~61 

Publls'Ms SIc:' 1t .. V'lC)!e~ ~. 

Sen , for pam"'" 
105 Qtambe:n sc.. Suite SA 
NewYodc. NYlOOO7 
(212)-34~ 
Conw::t: Beth SilYenzIaD. Yam. dlniaJ director 

Juyjt;pem B.mgm WOMfH 

....... 11m'. CcaIer 
~SowC1y 
New Yodc, NY 10002 
(212) 732-5230 (24-bout hac ilne) 

DIr«Z.mcc tn.clrA.tMS4/-~ mN mumm
II0rl, couras.ltng, tlnd tldllOcat:y. Languagft: -
Ersi/lsb, Om... Japr--. Xo-. MaI4y, Tq
tIIt1g. vr--. 

-AYlJDA 
1736 O,lnm,,1a acs. N\V 
WubInpca. DC 20009 
(zoz) 387-0434 

CcaIia''' '-'F - BJPI:I 
48 sc. Madr:. Place 
New Ycdc, NY 10003 
(212) 505-6890 

eM''' • • '.". 'mm'. ' sad 1Ieft C Pip'" 
995 MadDelSt., SUire 1108 
SaD Fraaclsco. CA 94103 
(415) %34-8Z15 

C "", •• IIarB"",-" IaDAlSiItaslceto 
L lea Bef' I (cptm) 

0Iflce: 
42 Broadway, 101b fIoot. Room 46. 
New Vodr, NY 1()O(M 
(212) 747-1046 

MalIiDa Address: 
P.O. Bo:& 1051 
New Vodr, NY 10116 

CHAIR u commUtH 10 ftI/HJ-nng I",,,ua,, 
I_qrnr_ 10 /lrDnl". tIrr4 In'OIIICI Ibm- ngbu 
tllUbfft 41~'" f'ra-rit. locally and 
gjabsUY. 

CLRA .... I'! .. ", ... • ---
I .... __ •• 
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CoaImady f1l1ha*, Haldl Care CaIta' 
I'ro!Inm fot ~ AsIan Buered Women 
2001 Bloomington Ave. S. 
MiMeapoIIs. MN 55404-3089 
(612)6Z7~ 

EMl Hartcm VIoJencelArcnelltloD Pwoject 
P.O. Baz 136 
Triboco SWlcn 
New YorIc, NY 10035 
<21%) 360-5090 

La cia de 1M Madn:I 
96S Mts.siorI SL. Suire !CO 
San Fano..co. CA 94103 
(415) 777-1808 

MAN.\VI Sappan Gnnap lor SoadlAW'l 
. 8'0 cd Wome:a 

P.O. Baz614 
B1oomfic1d.. N1 07003 
(908)687-266% 

SAJaD fiJr Soadt.u.laa Ben eel W_ 
20%08 Greeley Square 5WIon 
New YorIc, NY lOOO1.0Q06 
.CU2) 695-5447 (hoc line) 
(21%) 714-9153 (office) 

_ - - (212) 564-8745 (fu) 

ProWIc dU«t smJicIs for SoIIIb ASiGft __ of 
l"- Y",* City. ~ crw ~ I6flIII 
pdcoc:acy. au ~mvb. CDm_nuy HJlCIUioII 
lIIOrlabop6 co"c"""rrg do_tc IIiO/eflc, au 
lIIO".,,,·S ",bu. lA""""ft: E",IUb. S""oIl, 
Glljflnlri. Hindi... MoIayaJAm. M4I'IItbt. C/rdu.. 

S. fa I dMXI AaIaA WOCDCIl'. SbeIrer 
3543 IS1b St.. !lax 19 
San FnnciscD. CA 94110 
(415)751-7110 

Mum" 

MI' i familrPc axcaCGaIII=r 
OUSD <PasoaneI and Rezdines') 

B"'_ CallIe T-.:r nne. 
SUiII! 9Ca . 

SPECIAL 155m! 1996 CLLUINGHOUII alVIn' 

4015 W"1Ison Blvd. 
Arlingfan. CA 2%l&5190 
(703) 696-S806 (VOice) 
(703) 696-17(S (!az) 

pu'*'sb= MiIiWy FaaIiIy ~ 

Lepl a iqbocaIe _ Vk>IeIlN' Apm" 
w_ 

NaUonaI 0rprIlzIIi0n fot Women Lep.\ Defense and 
Ed"aliOft FWId . 
1%0 Maryland Ave. :on! 
W~OC%OOO1 
(202) ~70 (VOice) 
(202) 546-8605 (Cu) 

McmIIOn ItttgtIIitm aNI 0lMr ~ con
cmsm, WfloI "" *-1UId6r IN V"roIau AgIIbUI 
IV_JIa. 

C'Mt!Ulymq 

oak=e tbr~ oI~ PM axce CCIIfer 
(8OO)6Z7~ 

bsportds IlJ ~ '-from ~ ptOfossiina
lib. aNI INltWAuJll1ICn_/or IItJ:ltJll-NllulHl 
Info ,: is'bft. 

.. oI1111dceS,·"h·a '''P '51 
(8OO)73H271 

RItIporr4s IlJ ~ i-for 8IIINu of ./Ii#iU IIJJItSZU:S 
. by ~ docImwrrI data baI_rcbcr. 1'4#vte:s 
~Ii dmI perc' ~ I'Ijirnrlf, aNI om. meed 
protbIas aNI ___ 

.. ofJGldceA ..... • .... C ,." "'ZIe 

(800) 688-U'2 

PrvuidG ~ aNI r-.fm'oIlIIrfIiQ:s, Pl,b/iC' cr
lUlft diJrrlbullo ... ptItftI:tp4tIMI tmd nqJpOI't for 
co¥,i, ctr, and. otMr -"' M:IiI1tII6I til con
IMCII'CIn MIitb trriII4III.w IlJ ~ tIw Qil,ai:1III1 

ftuIi"".. 

C ,." • ..afJlW!' 
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Rc.o;uurccs for Au\'oGllCS of OOlllC.-;lic Vinknn: Ykt'lms, cont'd 

PtlIUCAnoHS 
<Coo- .......-.. 

Jour'DlI1 of II" palOd VJoIence 
Sase Publialions 
2455 Teller ad. 
1bousand Oaks, CA 91320 
(805)4~1 

.. ~ jOumtIl. daJotC 10 1M study lind IiMI
_ 0/ u/I:Iims and J»iP*I>_s' of IftlItI1lW.sori41 
1IIOiIrIu. 

A-rr' ...... JoarudofOftboplJdWlzry 
330 Sftaull Aft" 181h ~ 
New yotk, NY 10001 

~ }oIImIIl tUdfcllUd to Informitl, public 
po/k:y and ptofosftoruII praaI&I co""",,,,, "",.. 
till NIIIIb lind Inurum dIwIopmnrzftorrr Q·muJtt· 
dlst:tp/tNIf'Y 11M trrmprofmtoMi pu'sp&ctlw: nst
uIm1y fNIJuwI tmIt:IG orr ;nu,p.rsolUllllltJllrra. 

CLlAIlHOIIOUll bYlaw I SP ECtAl. ISSUE 1996 
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Mlliullal Dnll1t:~tk Vinlt:1Kc Organizatiolls 

N21iona1 Dotnesac Violence Hodlne (800) 799-7233 
3616 Fat West Blvd.. Suire 101-297 
Ausan. 1X 78731-3074 
Of!icc: ClIZ) 453-8117 
Fax: (SU> 453-8541 
TrY: (800) 787-3224 
Oxaa: Ms. EI1en Rubensrein fisher 

N2UonaI Resourc:c CenIet on DoIIIeSIic VioIen"" 
Pennsylvania CoaIlriOft ApirISt Domesac Violence 

. 6400 Flank Dr~ Suire 1300 
HanUburJ, PA 1711Z-Z718 
0fIIcF: (800) 537-2238 
Fax: (717) 54s-9456 
TrY: (800) 553-2508 
CoNaa; Ms. Aune Menard 

Baaered Women's JUSlice ProjeC[-
Civil JIISIice lsNes· 

c/o PCADV-l.ep.I Ollice 
524 McKIIi8IU 5L 
Radin& PA 19601 
Of!icc: (800) 903-0111 ot (610) 373-5697 
~ (610) 373-6403 . 
Ccxiraa: MI. MicbeIe Olwra 

Baacted Women's}USlice ProjeC[-
CrimInal J\lSlice luucs 

c/o MiMeSola Program DewIopaxrir. Inc. 
4032 Chi.cago Ave. S. 
Mlnnc!poIis. MN 55407 
Office: (800) 903-0111 
Fa: (612) 824-896, 
TTY: (6U) 824-8768 . 
CMt2a· MI. Deni.se Gamache 

Baacted WOQICft'S}USlice Ptoject 
c/o N!riclml c:JcInnsbause fot die Defense of 
. Bmaed WOIIIeII 
125 S. 9dl St., SIIiie 302 
P/libdclpbia PA 19107 
0f5ce: (800) 9C&0111 ot (215) 351-0010 
Fa: (215) 351-0779 
Conrta; MI. Sue 0sdIaIf 

HeaIIh lIescIurc:II CenII:r an Do "'"lIe Violence 
c/o FamIly VloIcace P-aaa FIIIId 
385 Rhode Island St., Sullie 31M 
SID F"ndsc:o, CA 94103-5133 
0IBc:!e: (800) 313-1310 

. Fa: (415) .252-8991' 
CmtICT" MI. Jaoa N,rdefman 

SPECLU. ISSUE 1996 Cu.uIHOHOUJI bvIEY 

Resource Cenrer Oft CbiId Pnxeaion and C\ISUldy 
NCJFCJ 
P.O. BaI: 8970 
R.es1c. NY B9507 
Office: (800) 527·3223 
Fax: (702) 184-6160 
Cgptla' MI. Mary Holford 

Americ:m Bar AllOCfa.daa Comm;"iOa. <Xl 
I):yreR1 C Viok::Dce 

740 15111 sc. N\V 
9dlflooc 
Wasbtnll""'. DC 20005-1009 
OffIce: (20%) 662·1737 
Fax: (2QZ) 662-1594 
CoIuaa: Ms. RDbena V~ 

Ccarcr fot die PreYemIaa of SezuaI and 
Do esde VioIaIce 

936 N. ~ sc.. SIIiie ZOO 
SemIe, WA 98103 . 
OffIce: (206) 634-1903 
Fa: (206) 634-0115 
Cmna' 1&'1. Dr. MaDe M. 1'onuzIe 

. f2mdy Viok:nce Pte" "rio" Fund 
383 Ibode IsIanIi SL. SUire 31M. 
saD Fpncjcm, CA 94103-5133 
OffIce: (415) 252-8900 
Fax: (415) 25Z-8991 . 
Cgpraa: Ms. ED Soler 

Hav'hlJlbe Saaed Hoop. NaUoaal TI2iniIIS Prajca 
206 W. Founil serea 
DuIudL loIN 55806 
OffIce: (218) 722·:rnn 

. fa: (218) 722-0779 
cOma· Uz taPralde 

NatianIl Baa2red. Women's Law Ptojea 
Naaom.I CcrIIer Oft Women and Family ~w 
%75 Sew!uh Ave.. Sulre 1206 
New Ycrk. NY 10001-6708 
OffIce: (Zl%) 741-9480 
Fax: (212) 741-6438 

NaIoIIIl ('oelft!on ApIntl J)omr:ork ViokMe 
Jerlrnln'Rntive omce . 

P.O. !em 18749 
DaMr. CO Im18 
0IBce: (303) 859-1852 
Fa: (303) 831-9251 
c,.""a· MI. Rb SmiIb 

C rd.--"" 
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N:llinhaI On In~lic Violence Oq~;l.lliZaliolls, COlll'~ .. 

NIIIcnaI Coalition ApiM t'cnm 
Public PoIiA:y Ol!ice 

P.O. Boz ~103 
W~ DC 20043-1103 
Oft¥:e: (703) 765-0339 
FaX: (lOll 62$ 4899 

Natjmal NetWOrk (Q End Com De Vio'oo ~ 
~0IIkle 

701 l'cIIIIsyIvania AYe..NW. Suile 900 
Wuhinsron. DC 20004 . 
0(Iia:: (202) 434-7405 
Fax: (202) 434-7400 
Conua: Ms. Oebn lIoya1 

'. 

: 

Nlllonai NctwaIc (Q End OomesIic Violence-
Policy 0ftIce .. 

701 ~ AYe.. N'W. Suire 900 
Wuhlngron. DC 20004 
O&e: (ZOl) 434-7405 
fa: (202) 434-7400 
Cnnga. Ms. Sbary EII1eson 



' . 

.' Statc"'Dol1lc~tic. Violence Coalitions J , Alaska WReHugonin (907) 586-36S0 
Alabama Cam! Gundlach <»0 832""IKZ 
AIbnSaS BedlGeorp (5Ol)3999.a6 
AriZIOna ShartIn Each (6OZ) Z79-Z900 
CalIfornia Doaaa Ganke .. (415) 4S7-2464 
Cclcndo J211 Mlddsh GOD 573-9018 
CoaneCIiCllt SyIYta Ga6onf.Alenn der (3)3) 524-5890 
Dlsata 01 CoIWIIbia Doana Edwards QIIZ) S60773 
florida Pmida HInroa GJOO 668 6862 
CieorJia S"n"ne l'ogue (404) 524-31M7 
Hnraai Cam! c. Lee (808) 595-3900 
Iowa . WIne Schipper (515) 244080ZS 
Idaho SueFdial Q08) 5Z9-4352 
IWnois Vickie SmiIh (%17) 789-Z830 
Indiana WaBerty (317) 5&3908 
Kansas . Trisb Bledsoe (lim 232-9784 
Keruuc:lcy Sbary Cum:ns (5OZ) 1J75.4132 
Loui·~ PmyTaylor <500 542-0446 
Massachuseas CaI\XyII Ramsey (617) 24&4922 
Maryland I.aa3iDe awe (301)9U~ 

Maine TIX)'CooIe)' QD7) "1-1194 
Michipn ]uIIe Hapocm (517) 484-2924 
MlMcsoIa MmbaFrey (6U) 646-6177 

I 
Missouri Col' mCobie (314) 634-4161 
Misswlppi EmIly SIIIirh (601) 981-9146 
MOIIWIa Jackie Garda (406) 24s,,7990 

- _ Nonh CaroIiI\a KadIy Hodges <lI19)~lZ4 
Nonh Oakoca Boanie PUecbec:k ao1)25~40 
Nebraska SaabO'Sbea (402) 476-6Z56 
New Hampshire GllalMaaem (603) 224-8895 
New Jersey '. Batbua PIiCe (609) S84-8107 
·New MCIICO . MIry Ana Copu (505) 296-7876 
Nevada Sue MeIIsdlIat . (702) 55&.1171 
New Yoric Sbary FroIImaD (518) 452-4864 
Ohio Daryl AaIlKrosa (614) 78. oem 
Oklahoma Ge Pi Rasco (405) 5S7-mO 
0Iq0a ]udidI AnIIaa:a (505) Z59 U86 
I'ennsytvanIa SuIm ICelJy-Dreiss (717) 545-6400 
Rhode Island MIry Trillily (401) 467-9940 '. 

South CaroIiI\a. 1; Hawkins ¥lID. (805) 254-3699 
South DakDca Bn!Dda·HIU (605) "S00869 

KadIy England (615) 386 9t06 
Debbr TucIcer (5u)794-1W 
0iaDe 5cuan (801) 558-4100 
CbMieVID~ (804) 221-4990 
Judy RCE (802) Z&l!O' 

.., •• htnpm MIry PoaaraIo (06) 552-4029 
'W\tcoNjn Muyl;auby (608) 255-4539 

• 'WeR VIr;iaia SueJuilm (304) 76S-mo 

SPEClALlSSUE 1996 I CUAalNQHOUSI Rzvtrw 



UUllIcsl1c Vloll'lu:e ResulIr,'c Nct wurk 

Nallona' Resourtt Cenler 
n .. 'k'nK"lIllc Violence 

800·537·:1238 
,; .. , -1-·~-i;:·Ji:;(. 

I I,\IUUSUI'Itli. "'J. -l'n'\M-S (Itlllprch,,·IL ... i\c inli,rlU;u;,,,, 
'IIK' ...... Klln-s. '.~I'1· dL ...... \opnk·II ... lId 1t''''"lk·.I.iI.~l'llal1l·e 
,kosl".n' ..... " ''1'1'",nc,' n~IlIl .... My R'''I ........ I11 :1I .. 'IN.· .... lllkNl 

.• wI .t.Mltl"!'o,k" ,it.kOnt:,· . 

''''II''n:d 11'11 .. "''''. JIL'I'1cf ..... ,1«1 818'·90.\-111 I I 

~IIII:Nr,\I' IIJ~. Millll. -·I ... "ll", 1r.lu.iIlJl,ln lill'''' '''<N:t,,,,, 
,"01, .'x" ...... ,R, ... I1'".'III. a ,~II1IX"""itll~ Ih, ....... ~ ••• II\·· . 
n .... ;:lIi' ..... U1nafli/;tti .. 'L .. : 

.""",,.s,k db"., tn I,I.! No! i·HlJh' 
1.'"n .... I1 ... ''n!l«l 
.. \, .. h" ... illll tilt" nhnfnal jllsak-e S)"sh.oin"s nos._ .... <il. Ie. 

,. IIIL-.1ir' jo ""IL\·Int'.Iir'll'IIL·lk'l\"~".'M I. hlll''II~ 
l'II'nt;IIU' 

• NnIIoIUlUll'lIrllllfboH.l'/or 'ax l "·.i; H.77') 
''''' n..J'l'rIsr o/IIn" .. retllVo ..... 
Ac.klu-s."dnJ: i,,,,,h.~ rJi"C."C.I ",Ikon h;III\'r",1 w"n,,-,n an: 
: .... ·11 .. " , ... '·'.lIIl1illillll nhlx .... ItH'hK'ilill ~iIIillll:1I\ 
;Ii-.. ,ju· 1';Ullk'. 

1' .... sJ1I .... I11 (;,,,,111/,,. I", hill .1-.110 1".1 
,lgIII •• , Dr"" ... ,#C VloIr.cr 
Ack''''''''"11 cMI (1MlIIa,U"" al .. 1 kll''' n"'''''''III:1'"NI 
I, .. u, ... ,~ ' .. II .... " ... 'NI .. '1 

Rr.oclUrLT (4'llltT lin 
c:hllcl ....... mkm/(:ustClcly 

IIIMH17·.UU 
'ax '1!·"NihU.' 

III'NU. N .... ·. - l'r,,,·kk.'S ",s""",c 1I1:11 ...... 's. OII1 .. "laU"n. 
k..t ...... ;c.oo;iSI;a ...... and "1'" R-,emil R.t ... " l"li."", .. ""Ik onl 

. • 'II>I ... i}· 11111 .. • UKII,'xl ,~ IkHlk'l'lk' ,·k,' .. , .. ,·· 

lIeallhR"""lrtt Center 
Oil 'kllllCllllc Violence 

1IIJO.313-JllO 
1:1' iI';·l'\!·I\'1l , 

SA"! l'II.\NClSO). I:: .. - I'n I\·i,k·s 'I"'" 1:,1i,,,1 inli " 111:11 hIII 
I'"" "11~ 1.~IIl,1111 :ro.In'lI).""lk'" d .. • l)lo;lhl. ,':.lIt· ~~'''''t111'S 1l~.1I1""'· 
I ... h,k'>l;'· ' .... 'k\·. ii' ...... ,:L< ,,,illl"" 'L<. ...... :IIX'· a",'IUIIlIlY 
""",.,.I"""I, ... , .. "hh ",,,-I,, .. ,, .h ... '>1o· ,· .... , .. ,·lllIininll 
:IIK',""III:III. Ik· .... h~ .... ·nl 

1'he Nutiol1ulllesource Center .. 
011 D0l11estic Violence . 

A."i a StKIfl"l!' .,,- l·( .. nprc.·hl·n"iiy~ in('Jrn);llion, Ir:linlng;and Irc:hnic:d as.<iist:lIk .... 110 

dUllk'!'oih: ,-iuk'lk'l' pr(,,·,.,uiun and intC1VcnlkKl. the Nilliunal Re:KKlKe Cenlc.'" (NRC) 
5uPI,uns and '·'I"""L, .he (a""cily u( 11K..., pnwi"ing """i .... 'S I .. hall",.-..I ,\lII"en 
an" Iheil d.ik',cn. 11 .. • pll"~.ry 'I/ljl:l.1ives u( Ihe NRC arc:: 

·'1, 1>l.'W "" a n ..... "" R."'alll~ (,.II.e a .... 'llinn. pn:pl/lItinll •• n:dysis and ,,~ .... ,.lil'II." 
,~. infun":II~NI alld st .. l'llk .. 'NI ... NI ..... k vk~ 

• Iu idi.,dili· a, .. ",. s"JIIl"1I "'" '1L ...... 'I"'lrIlI u( IrIn<wJIlve and ""L .. """ry inl .... ·.,lIk •• 
""'II'"· .... lIIill" """KIIl·L'S. In ... ""I"II" ......... p",.'ic:eo. pnMllm' •• nd pulkit.'S: :" .. 1 

• ", "., orIc ....... -1)' 'v~h Ihe "",d., ~ ":""Ina: cc:nt"'" 10 m:tlntaln a a ... pIl ..... 'I\ .. ,·c 
(~II:dll;hC'. hdill ... atil II' ',IIKI It 111_mUn.de.' R."5I.'R--.. a"\\'I. 'Ilf ... ,. ~Iklll""mit-.d :t'~~lIh c,0 

:u1h'ilit.'s. 
Whi.., a 1""lin,I,,, 10.,,,,,"'11,,, Nile L< I" '''I'IXN1.nd c'I~lIld Ih .... ,,·,.le , ....... ; .. "'ic 

\·k'k.1k ..... ,lR'II"lIlt, and stale l",dil"lIlS. a .. ~i>tann: '" aL", pIlwkk'" /11 ( .... ..,"". stale 
'Ill"~ h ... ' .. ~' ..... OII1X·1II ...... , .. io.". 'ndlan lrih,,' IlfII'Inlr.llklll.'l. I'"Ii .. y Ic. ... ,k".. tlx·Il .. ~'L1 
:11.1 Itllll ........ ,"S. ..... a: .. s ;lIkl ' ..... lld,''I'S 11" .... '·, ... 11" n.~ •• Klinn II'l"'IMl.·n'1tin"".lIlk~"· 
"iul"'k',,", '. 

11 .... NIIl: 'l, :t I'RljI. ... 1 ,"'1\1 .. • "".n.,)1'':lnb Cualillull Allain.'" Illlllll.':iIic Vi .. l .. n ..... 
II'CAUV), ,,·hkfll\:l.~ 11l'l.'11It\11Jl1!1M1 nalion:tUy ~a key R.."iIJI/Il·dClr prilk} t"·vdl~.'Il'lll. 
I!:tinlnll :t1 .. 11,,~·hlli .. :tI :t,,'L'II.Il ... ·lIor IIx' p:a.~ IS yea/S. 

11,e Batte,.ed Womens~.. . 
Justlce'l'roject . 

'l1x' Ikn ... ",' ~KI .. ,.·'.'''Slk''''''Rljo.'' IIIWJI') pnwkles IllIininJl. ' .... ·hnk·al assistam'c 
~1I1t., .tlh .... , R"SI"U .... -S un chn,,' :lsp .. "\1S uf ....... k"Slk· viul .. 'nn.': d,·jJ IlK.rt ;u'n'S.'" ;lIul 
n.'lln's.."fUati'"I. nimin.d ill~kc.· R~pttn."iC. and IYJUen·d WUUk'n's M!'1f-<k;r"'IISl' l""'m.'s. 
11", >l.1Vh.,. pIl"'khl hy d", IIWJI' an: inh. .... .....,ICl a. ........ Ic.wI .dvoc'I ..... law c:nlilfu:n ...... 
,"',,"lIInel. I1lf1\",'i .. R.~ :tlll·m •• Iud"""'. an,,">efs. "'lIIlC:5Ik vinlc:nce nlJl2nir.lliCln.<. 
1I'1\"'fnll"'1I1 "11"";""'. :II.Ilk,.I" andl1l1k'l.-mc:cI dU7.c:n.<. Ald .. lUllh Ih.· IIWJI' d .... 'S 
,~'i. .. I .... -I,nk'al a,,<I>lalx,·. b .h';' 1M. I.k<.· 'III 1I .. II,'Id"al "''''S. 

11 .. · nllllh .. ,; .. "i .. • ".ll,u .. ,.i .... II .. ·II\\JI·. h"'I,,1 in Mil'll\~'I.~". Milln ..... · .. "'·s 
'N. II .. • nllnlmd iU'IIk,· .) ..... ·111·. r."".NI.., In cIon ...... k· Vlllbk'·. 'Oil. IIWJI' ,,,,,IIlt'r 
.......... '" d ..... iTc.""M· i., ......... kon R.,JUin::I ictcrilJitnl' aa.din:lIk .. "' .. , (IIik:y ............... . 
11~lllIUklL'S incl;"k'"a' prJ.,hklllC.". III Ihe u ..... nl am ..... pn ...... '"k ....... ·III .. '.(lnll ''f, 
ah .. " .... vk11nl s:of .... " .. n~ a, .. '. ,,1k'l aJlllR¢!c ...... "'hllitatk ...... ahu,,,,,,,. '" ,,,kl~ioH' • 
IhL. ".CllI"Hk'1II a'",. hanllk" Inruml:lUon ""l'tc::II" a'xlUl dcm .... 5li .. · vi<~cn .. .., """ Ih.· . 
Cllilk:ll)' :I"" "~tn'.'lIity inI, ...... 'I1IkNl .. rJl .. '!II<.,. wilhln Ihe: Nal"'" AIl ... ·rll'll1l ".,"II"nh;': •. ' 

11,,· N,ukH •• 1 tl."'lnll'KRt ... • r", Ihl.' ,).:("' ..... "r 110111 .. """ WUllle .. in l'hila.MI,hia. 
I' .... k'" ........ L<."II.·s Ihal .,l ... • wlll'l'l 1 .. 11.""" \Vlnllell arc d"IJ, ... ~1 wllh .·,illl'·s ·n,,· 
N,"kN~"I:Ic."rilllll ...... • "Ihl.' ,.dy 1~'lio ... 1 'NII"1I11:1lkol ... upr ... kk'S nilbl a"i"'""'·. 
1'·Slttlr ..... ·!'i find ·sul'I".1I I .. 1t:1II ...... l"tl WCHIK'fl ,,1M, kill IIk'ir :dlU~"'S \\'hil,' tldl·mlillJ..t 
,hcllt""v,,,, '"~ "k'lr dlil.l,ell .. reNlllir .. ··'h" ... I".inll ,·I"II.'II'·c "f"h" arc ""'I,',~I hr 
Ihdr :lhUSlTS hu .. nMlUlliuinJ,t;1 nillk', 'I1te Nollie.nod Cle;uin"l .. tUSl' strh":s In ,1Il'v,'ul 

l~ul ... .." "'''III<.'n ... ·I''I'I.lanls Ire"III",lnll Ic,vI111"lIlL~1 hy Ihc ..,imina' juslkc 'rSl~1II 
:lnd , .. ~ ..... ·cl"". .. ' "'III1'rc:l ... n.'iv~ rc:."un:~ 11l5I1pfl'N1.allj .. n"l·~. "xpen wiu,,'s,,·,. 
:ul\'u, ... h's :mtl "IIK"S Wllrt.illJ: wilh 1t;IIIt'n·d "."lkOn d,;ul:\'d wilh niIlK'\. 



'n", k-WlI lIIarr "I II", 1·";lII .• ylvani:l <:,,;lIi.""' AIl"i ...... ·IJ'.lk'Slio· Vi"kllH·l'nn·itk· 
nlll."Lllli k::lC.k"fShit. atllk,l.:d ,"111aa, .. -nq.; itN""" .'..-1.,11 .. '''' .... ,,-i ..... ,. au,1 d .. -i ... 'liI,I .. ,. 
in II .. , t:i,"iI k.-,.:a10ln.1a;a hy bUI_u\'in" IUlll'n,'tI \\""IK'II\ ;I"'l":\.~ h' t i\ il "'''IIIIII''ie "I!\ 

"'101 kg:oIl·"IR"Sl,II •• iun in <"ivil, .... 11I p" ... .,. ....... "'h" 1'C:"U\·I,·jl.oI-.... IIIIII"' .. k·, 
'·fN.:o.uIMti .... llt .llh·C.~I .. 'S. OIUllflk-ys. .11l1r1lk~"UI'·1 ;lIlIlllIdil')' III.1L,'r-- in <'II ... , •• 

"fll"";II' ;kl.'k';l'·), .1 .. 1 .-._,II'y>!"n '111", .. .-II,.,.,lIokk·1 I""I"'~' ,,"11 11I; .. 1i .... s 
.",1 J1"I~k I.dit.y. 

llJe Ileuith Resource Center 
011 Domestic Violence 

1I1I1""\"jlll-: 11\";.lIh ,'an.' .,. ... ,·kk.u· ~J,..,l. .... l .. aiat' LTiSis .". duu ... ·!'tIi,: ,-jull'nl''': is 
II,,· Ii "'IS ,~. II", IJ'-Jhh H~"'III!l'!: U.'III'T 1111 11I.1 ...... ic \·ild. ..... ·,·. t~ .. ls hor II", . 
11.:"lIh H''SIIIII'"e .u"u." induclc: 

• d''Yl'''~linH mull ....... iplin:lly (111.''''01., ill IlriIltlry '';I!l·.''''''').''·I''")' ,k·I"l1l1k·m. 
,~,o;j'1'k/,,')'Ik'<'''''IIY. and ,.I ... T mo:dil':ll "'II"'I"-'l:i:lhk.-.; 

• Imlli'll ;llIll'U 1r.lilli'llIl .... t11 a,,,I,,ha: ••• t1I"'~· sI.,\\ ..... ,hl'll :01~wl~1Ii'1" 
1 .... lhlo f;on' ",,,",,,,, .. III ,hI""'.' "."'1""'; ;lIkl 

• 1.,il,lill\: .,,\.II •• tol I".'~ "'1'''''' .",ibh"· ... ·Iklhlil 'lk·.I~illll.II.lillillll :01111 
, ,11 .... ,h.II .. "1 un Hul .... t\·illJ: tlK"K';ebh •• 111' ')· .... ·m s 1l"!\1" ....... ·In It. ielk~k: \ it .... ·Ut l·. 

'n"'1 k.dlh H.'SI ... ft.·.· t:c. ..... ,- is ; •• ,.. .... :\1 •• 11 .. • r;lIl1il,· Uuh"n'ltrl,\· .. ,lIH",I:lllkl. 
... hk h is k,"I\\'11 .... hs IlIIk ... liw ~'U,,"s III I'Il'Vl,III.mil)· vi .. /t,n· .. ~II"1I111 IIi<' 
I'm ..... 1.,lillll.II)··!l'·''I:"I""I''.I,,''';'· ,'.01., ... ,. illlll;lli.,,'" .,,': rlk·'tllit" .. II"oI.li .. 
I1h. ;1I;'''''III~''iJ:rI. ~11,,'f"'s Nil F.xll ... ·lllf I hi ...... · \ io",u': \\'hio h I'';I" • ...;W"d 
I" oItlll,,'· ",.·k1y·, ..... " •• 1"·'· "'l<llIIi ... · •• "'·I ••• II' dl .. 11 ,hlk"';'- .·i ..... I1 ... ·: :1 
Itll .... 1 ~kliri;oI.'l ...... illll (IIIW'JltI; a (111",,<111' ~'lhll"I" I.lllily IX"""'f\·;"." \\'1111;.",,; 
:01111 ;0 1.111' ....... IIIUllijlf'JIU alld "full''' ","ilk'll', .i)lllls ·llR"''lI. 

The Resollrce Centeron 
Cldld Protection and Custody 

1 Ill' Ihb. ...... crt lite 1tc!SI.IR"e Centl.T 'Ill a'iklltn .... "1 ..... OIllll Cu~, kly is. It. 1)f11\-·ic.k· 
,,,',, ... , III ,,'" I,,'SI 11I1S.'U*· ,u,,,,, ,,,. infllflltllio., ;IIKI lallllil,,,: aSo,isI."',·I"II""", 

\\'1 "Linn in dll'IHII~'lhlll':l1k' vklk1lll' ;lJlIll'hiItlIKI~I'1hl ;UIlIIWill~II·· ·1;u).\1 
IlnklllS I'kilu' rami~'l1IulllutiltCll, dlihlllfl ... 1""1 "~Hk''fS.I:llllilr Itrt'SCIV'JINHI 
\),.k,'fS ..... 10111' vk*""'"e vk.1Im,· advlI'.';II~'S. all"f1k.,'" and 1.1 ... 'fll. IlIaddUkNl, 
II .. · milt., ."'!IIiI'll'S and , .. 'Vl. ... 'P' m"del p~kieol. JlR.'II,I/.._"KIIIf"lIrJlIl' Ih:il 
.'" ",I.'\iIi\" I" II., "'JIOII and psydltok'llit':ll dyrtlnli<" ,01 dlild IlR ... l ... allllm ... ",ly 
,'a,," ill\·.~vlllillalllily V".'IIt'!:. 

·n.., F"IIIUy V.*'fK" l'nojrl1 ,'''"", ItIl.on,1I Onllldl, .... 'n •• 'liI.· ;1I1111':lIl1il)' o_111 
.10 .. 1"".,. ,~lt.'f'AI''''lhc lk.-:.rlllfL"e Cc.'IIlcr '1II0lild I'nH~'l1io.1 and (:'lsI"dy ;IS.NIC .... 
... " ....... 1 '''lI'oinJ: (IIIojl.'l1.'i. 0Iht:r c:rr,,1IS an: 1 •• lISI. ... ... , bn(lllJ\'illlllh ....... "i S)'SI"II·. 
It'Sp.' ... ·I'' lamily \·IIIIc:nc."e ,';I.'ICS: prt .. ldinlllrJlninll Ii .. juri" ... '" "",I ... In wurlc"", 
'tlli<.IWk"~ and ...... · ... kJPInS andl'!l.I".illllnK ..... ~ :l(al" h.'IIisblhll' .on .kNJldlic 
"",I lalllily vkllc:nc...,. . 

Domestic Violence Resollrce Net work 
II pN' \\IMlltllik," If. h .. • indUlk" in the Ik1WCH'k mailinA li<il . .,1''';IS4.· lUlUpl"", 

;IIU' 111,11111 .. , • ;114.1 lu Ilk' Nalhlltd ",·snurn· (A.111,'r. ,/'/I'II.\«' "till' "''II''~I'' 

Nam.:: 

nlk: __ ~ ____________________________ ___ 

Orll""lzallu,,, __ ~ _______________ .-.:._ 

"d<ln .... : •.. ___ .:...... ____________ __ 

Cllr: ________________ SIaICl' ____ Zlp, _____ __ 

P~'OCI ____ ----------- F""" ______ _ 

__ • !'II~II" l"I..:diliun __ u~nm ... • n·III .... ___ ml"C'tl _ ... _ nllplIl.ni,;1I 

___ . n~,; .... Ih.·r ___ ~.dal Sl'rvin ... Jlnwkk-r ___ ""thl'~lhn. __ • MIII ... ·III 

__ ._ KC.Vt.·rnllk"nt ah ... '111' Idn"l,·,,,,,,: 1(,,·,,1 •. (/(lI,·./n/'·TI'" ___ dl°l):)""dullda 

___ Sl;lIl'!nat""I~" "hnlk':'llit- "iull'Ut ..... "''''''4.0

• ___ k·,;islalc.r __ illl'n i,'";11 

___ ll" mlll"l'lIk'lIl ___ k-Wd ___ I"'"lIh ___ 'lIk'III;11 1""';11110 __ . 1111111 
___ ,.III'f: ________________ . ___ _ 

-.... 

. I)lImcsllc Vlulcn(.'C Resuum~ Nel wurk 
Nallonal .aourCc Calln 
'HI DlIlDcorlc Vli.kna: 
I_, SJ7·U311 
hll~171 ;'1\-'),'iI. 
,.illlllmL IIril~. ~liI" tilll 
lI.on ...... U.I'.\ PII1!7711 

IInhh ....... ra: ea.I., 
.... DumeIIk VIokncr 
1_,31).1310 
F •• 11"'1~l-lfJ')1 
"'.1 KI .... · l ..... rid !II .. ". S.d," j(}l 
Son F"'ki"II. t:.~ I)IIIIHI.I.I 

Ballrnd WoolCn's 
J."""", Pn>lttt 
(800) 90).0111 
loa:! U.I.!. KlioHlJhl 
,tI:'! (llk:lJ,. ....... , ..... "'"Iill 
Miuch·"I',-Ih. Mi\ -\lllf' 

RnOUR-r Crain nn 
(lol14 P,n.I<cClonlt:U>llIdy 
(800)nHZU 
t ••• 7nlI7HH'"~1 
1'1) Ik" 11'1711 
It,·n .. , N\ WJ\tJ"' 



''''''''-"':'9' , ... "n' ....... · .... c " ... :'t" .... .. t: .. , ...... .""","' 

Nallon.1 R"';fl\l~ <:etlltr 
fill nmd""tlc Vlnl~nu 

ROO·S37·ZZ38 
,."X ~1-·'·j'·'J·i;(, 

II,\UIIISIU IICC t" 1';1. _ .... " i.It,.'S l"Jlllpn .. hl'n~h,' inl! 'rnl;lIinli 
;1114.1 n':'Ol)1ln·l"S. Iluliq' d':\"lolupml'nt :lIKllt"t:hnkal :ls.-.istanfC 
.""'i~nc.'C1 If' ,'nlmnn-,".llllllumily n..'SPC'll~ If' :lIul"n"\'t'nlif," 
Itl ,lnmc'''Iit" ,iuh .. nn· 

":oll,'n-.l "h",.,,,'IIJIISllu Pn",'C1 HIMI·9D.i·OIII , 
MINNI:,\I~ IUS. Milln. ·_·I'",,'kk'.'< Ir.oilllnJl,It'illlif',,1 :Is ..... ,,"',· 
:u.1 f.I.·r ...... 'n'''' Ih"M'llh" 1~III'K1s1lil""IIII'" ,.11.0"11),, 
r, ... ~IIi.l, .. 1 (IrWIlIi/;llit .... ": 

• ''''/I, .. sllr "b"... r:n 101! H! I II'IM 
illlm'f'III1f1' ""!ltd 
:\fl.ln·"ill): 11M' I rimln:lllnslk-c s)'sll'm's ""'lw'IIS!' I .. 
.h,,,,,,.·, 10 """"ilkblblJl ""', ..... ,-1< ..... , •• " I"II,,,,-N 
,1I1'J.,:I:.UlS 

• Nnllfllm' ~"rlrrtlllo"s~ lor r:ox ! I;· .1'1 ~m9 
/I, .. ~/".s~ 01 Ba"~d IVolIIftI 
,\cl.ln''io,.'iinJ,: i .. "u,,~ rods.:"" ",hl'n h:lUl:fl'tf ""un .... ',, :In,. 
:It UN,\' t.r nlllll11illilll! .-rink .... hit hulinJ,! IdllillJ,! :111 
;1'111 .. ;", 11:I1II11.·r 

.. ,. ..... s,·" .... ", ConI/ito. 1:1' to IfI·.F.I·h 111.1 
"gIlIIlS' IJollws,k Vloinu 
Atld"·,.,,inll d.·if .... '" .......... ' and Il'll'tI n·I''''''''11I:1I •• n 
i:OO"UI'" It" 1r.1I-..'rt'(l "'''11K''' 

Rr.IC'"rc: .. (~·lIlt'1' .. " 
UdM l'n,ll'dl .. n/(:USIUcly 

HOD·U7·.tzu 
I:" 7J1!.:Hi·"I(~1 

ItJ:NO. Nlo,." - ~tn)\"llk." R"SIKIR"t" m;lIl·ri .. I~, c:unsuh:Uiun. 
'" lIuit,,' :"""":I'k<' "lid k'll','".,., .. ni.lliul'I111I d,ilc 11'".,,1 .... , 
(U\"M'r ill III,' 'unl'·xl .... · .LHlk'Slk" "ink'un'" 

lIe.llh R"""u~ Cenler 
. on IInnK.",Uc VIoJc,nu 

800·,1301310 
I", .j ".!,! 11'1'11 

S .. \N rn.\NCISO). C::, .. - ",.",klt'S spl"'i:,Iijr",1 inlllflualinl1 
,1;" '''is' "~":""IC'~R1IJ.l1I"'I.I""lk"3lrll (':IR'~1~nn'~ l\"Sfll.N' 

I., .h'll""k· ,klk,,,,·. a' " ..... 1 ... l"iu,k,,1 :.oo;io;!;fl1t\· :ukl mlf:IlY 
"''lVitl'' 11I""I""'II .. ,,lIh '1'''·~n" .... I,. o, .. ""k· ,·io"'"",·Ir.tlllinll 
;lIul ,,"").:1:1111 d,.,'c:lllpfl1\'nt 

on Domestic Violence 
As. ;0 ""un·,· III "fllllprd"'II'h'~ IlIrurnl.ll .. n, lrallllnll und I'''''hnl'-:fl U",sl<lann' '"' 

lI.IIIIl·,..i.· ,Ii 4,·" ... · 1''''\'('lIlinll :uKlIIII"n'\.'11lkm. I~ NallcKl:1I H,·""u"·,, C""I,·, f NRC! 
~UPI'Mtrls ;111(ll"Il:I1KL" thl' '';I.,:ldl)· ,'IIMN.' "".,,klln" sen'ln'S til h:l1kn'\l "I'IIIt"11 

:11,,1 Ihel, ,·hif",,·n. 11,,· I .. III~IIY .~* ... 1Ivl .... r tlk' NHC 0..,: 
• III ,"-.. ",:L<:I n'~r.d n.'slI'''''' r •• tlk'''''''''1In;!, pn.'fl;,r.'linn .• n"lysIs :md .1is.",IIi1t,,;.., 

IIr illrorm:llilln :m" ,,1:lll<lk .. '"1 '."11' ..... "· vk,lentt; 
• III kk,.ili· :lIk ...... ""prOllI tlk' ( .. 'Vt. ...... k'fll ... lnnnv:lIl", u'kl '''''''''''''1)' b_." .",;.., 

:111.11'""",'11'.'" ".,..In, ..... hM·lu"llIlIlIki<k.~ .. rJ'1in'" ""_.,,,11.< "nd ... ~kil .... : :m.1 
• Itl WId , ..... ~y .. Mh Ilk' sp'(i:tI loL<IlC reoII ..... ~ emll'lll"1 m:dnl31n. "1I11p\-Ik~)Sh'" 

(~'I.I ..... • •• IlIlilfllt,lio., :I'klltln.Wllitw,· ".,..,,,,, , .. '\, .. ~.,.,~ :Uklll'liud",1 :IS""''''''' 
:u1Ivil" .... . 
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Welfare Refonn: 
Domestic Violence 
Provisions 
~1:- SUstlll/\otar 

A s stat", implement welfar" refornl. one im
. portant issue is domestic violence. Some data 
show a high incidence of domestic violence 

among welfare recipients. 
Children, also, are more likely to be abused in a 

household where domestic violence is occurring, and 
research has established that children suffer long-tenn 
effeCts from witnessing abuse or being abused them
selves. It is possible that increased efforts at enforcing 
child support obligations may aggravate domestic ten
sions and could lead women to avoid cooperating with 
the establishment of patemity and enforcement of sup
port. 

Welfare reform imposes a five year lifetime limit 
on the benefits a family can receive under the Tempo
rary Assistance for Needy Families (T ANF) program. 

. Recipienl~ of TANF must begin work efforts within 
two years of receiving benefits. States must meet speci-
fied percentages of recipients moving off welfare and 
into work to receive federal funding for their assistance 
programs without financial penalties. And states must 
meet a 90 percent paternity establishment standard. 

Exceptions in the law will enable states to exclude 
some cases from being counted against them where 
domestic violence is a factor. But some researchers sug
gest that there may be too many domestic violence 
cases among welfare recipients for states to ignore the 
problem and still meet mandatory work and paternity 
establishment percentages. 

Attentive to this problem, President Clinton. de
claring Octoher to he National Domestic Violence 
Awareness Month, urged the Department~ of Health 
and Human Services and Justice to work together to 
assist the states in implementing the family anti-vio
lence language of the new welfare refomllaw. (See 
hox.) DHHS Secretary Donna Shalala wrote to the 
Nation's Governors, encouraging them to include the 
anti-violenc" languag", also called the Wellstone/ 
Murray provisions, in their TANF state plans. 

(Conlinuedonpoge 7) 
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Domestic Violence 
Proclamation 

O n October 3, 1996, President Clinton is 
sued a proclamation declaring October 
National Domestic Violence Awareness 

Month and encouraged all States to adopt the fam
ily anti-violence provisions contained in section 
402(a)(7) of Title I of the Personal Responsibility 
and Work Reconciliation Act of 1996 (P.L. 104-
193)_ 

The President also urged the Departments of 
Health and Human Services (DHHS) and]ustice 
(DO J) to work together to develop guidance for 
States to assist them in inlplementing the new pro
visions. The President specified that in crafting this 
guidance, DHHS and DO] should work with 
states, domestic violence experts, victinls' services 
programs, medical professionals, law enforcement, 
and others involved in fighting domestic violence, 
and recommend standards and procedures that will 
hel p make transitional assistance programs fully 
responsive to the needs of battered women. . 

The proclamation directed DHHS Secretary 
Donna Shalala to provide states with technical as
sistance as they work to inlplement the family anti
violence provisions. Secretary Shalala and Attor
ney General Janet Reno are to report to the Presi
dent on specific progress that has been made in 
fulfilling its directives. 0 

We'd Like to Hear From You 

-...... Tour opinion matters to us. Any comments, con
L cems, or complimenl~ you can share with us 

vvill help us do a better job for you. Tell us how we 
can inlprove CSR to make it a more useful publica
tion to your needs. Take a minute to send a note to 
Phil Sharman, Editor, Child Support Report, 370 
L'Enfant Promenade SW, 4th Floor, Washington, 
DC 20447. Or call (202) 401-4626. 

I ~" ,'I , •• ', ,'''' 
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Domestic Violence 
(ContInue4fromJltl&<'4) 

Wellstone/Murray allows a state the option to cer
tify whether it has established and is enforcing stan
dards and procedures to screen and identify individu
als who have a history of domestic violence and are 
receiving assistance under the T ANF program. Confi
dentiality is maintained, and such persons may be re
ferred to counseling and other supportive services. 

. . Also, in certain cases states may waive, subject to a 
finding of good cause, other program requirements such 
as time limits, residency reqUirements, child support 
cooperation requirements, and family cap provisions . 

. This must involve circumstances where compliance 
with such provisions would make it more difficult for 
individuals receiving assistance to escape domestic vio
lence, or unfairly penalize Persons who are or have 
been victimized by Such violence, or who are at risk of 
further domestic violence. 

States must have procedures 
to prohibit JV-D agencies from 

releasirzg information 
on the whereabouts of any person 

to another person 
against whom a protective order 

has been entered. 

For example, states may exempt a family from the 
five year lifetime limit for receiving TANF if the fam
ily includes an individual who has been battered or 
subjected to extreme cruelty. States must have proce
dures in place prohibiting IV-O agenCies from releas
ing information on the whereabouts of a party to an
other party against whom a protective order has been 
entered, or where the state has reason to believe that 
the release of the information may result in physical 
or emotional harm. States may also exclude reCipients 
of IV-A or Title IX services from having to cooperate 
with paternity establishment and child support enforce
ment by allowing them to claim "good cause." While 
the new law allows States to define good cause, domes
tic violence is generally classified under that precept. 

('IIII./J SI1'/'ONT REPORt 

ACF has recently awarded two grants on domestic 
violence. The first, in Anne Arundel County, Mary
land, trains Department of Social Services staff (includ
ing many IV-D staff) on what domestic violence is and 
how often it is occurring among the population served 
The second is a supplemental grant to a Colorado 
project, with the focus on domestic violence as it re
!ates to cooperation and good cause . 

More information on the link between domestic 
violence and welfare is needed to improve child sup
port enforcement services and to ensure the full suc
cess of welfare reform. OCSE will be working with 
IV-D practitioners, as well as those in other fields, to 
gain a better understanding of this problem and how 
best to respond to it. 

If you would like further information, contact Su
san Notar at (202) 401-4606.0 

Susan Notar is an Anomey in OCSE's Division of State and 
Local Assistance. 

Conference caJ.enru.r 

W ant to know who's meeting, where, and 
when? Check out the ACF Bulletin Board 

or Internet listings, where the Calendar is rou
tinely updated. If you're planning a meeting and 
would like to have it listed, call Roy Nix at (202) 
401-5685.0 

/A'(:emlx'r J!J<X; • 7 



THE WlIlTE HOUSE 

Office of't~e Press Secretary 

For Immediate Release October 3. 1996 
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OCtober 3. 1996 

·MEMORANDUM FOR THE SECRETARY OF·I!EAl.TH lIND I!OMAII SERVICES 
THE ATTORNEY GEIIERAL 

SUBJECT: Guidelines to States for implementing 
the Family Violence Provisions 

!101IIestic 'violence hu a devastating impact on fami.l. ies and 
C01IIIIIIInities. EaC~ year, hundreda of t~Wlands of Americans 
are subjected to a ••• ult, rape, or murder ~t the hauada of an 
intimate family member. 0Ilr children's futures are severely 
t~reatened by the fact that they live in ~omes witt. domestic 
violence. We know that chlldren who grow up with such violence 
are more likely to become victims or batterers theft1Belves. T~e 
violence in our homes is self~perpetuating and eventually it. 
apilla into our schoola, our com=unitieB, and our ~rkplaces. 

Domestic violence CIID be particularly damaging to women and 
children in low-income families. The profound .... ntal and 
physical effects of domest.ic·violence can often interfere with 
vict.ime' efforts to pursue education or employment -- to become 
self -sufficient and independent.. Moreover, it. is often the cau 
that the abusers themselves fight to keep their victims from 
becoming independent . 

. As we reform our Natian's welfare syst.em, .. muse. make su.re 
t.hat welfare-to-work programs across the country ~ve the toole, 
the training, and t.he flexibility necessary to hel.p batt.ered 
women move succeaefully int.o the work force and become 
self-sufficient. . 

For these reasons, I strongly encourage States to i~lement 
t.be lI.llatone/Hurray Family Violence provisions oC the Persona,l 
Responsibility auc:I lIork Opportunit.y Reconciliation Act. (PRWRAI 
ot 1996 (rublic Law 104-193, aeceion 402(al(71). These 
provisi;ODS invite states to inCreaIJ8 servicea for battered women 
tbrougb weltare programs and help tbese women mo~ auccessfully 
and permanent.ly into the workplace. The Family Violence pro
visions are critical in re"ponding co elle unique needs faced by 
women and fallliliea subjected to domest.ic violence. 

As we move forward on our /list.oricsl mia"ion t.o reform t.be 
welfare syscem, this Administration is committed to offering 
States a.aiatance in their e:ffort& to implement the Family 
Violence provisions. 

Accordingly, I direct t.he secretary of tbe Depa~~nt. of Haalth 
and HUlIIIln Services and the Attomey General to d .. velop guidance 
for Stat.es to asaist and tacilitatoe the implemeneat.ion of tha 
Family Violence provisions. In crafting tbis gu1.dance. tile 
Departments of Health and H ..... n Services and Juatice sllould 

IIIOre 

(OVER' 

• 



work ~ith States. domestic violence experts. victims' se~ice~ 
programs, law enforcement. medical profeas10nals. and ochers 
involved ·in fi9htinq domestic violence. These agencies. should 
recommend standards and procedures that will help make eranai ... 
tional assistance proqra.m9 fully re9ponsive to the needs of 
battered women. .. 

The secretary of Health and Human· Services is further direcI:ed 
to provide States with technical assistance as they work to 
imple~ent the Family violence proVisions. 

Finally. to more accurately study tbe scope of the preblem, we 
should examine statutory rape, domestic violence. and 8a~1 
.... sault B8 ·threats to safety and barriers to self-sufficiency. 
I therefore direct the Attorney General and the Secretary of 
Healtb and Human Service II to make it a priority to underseand 
the incidence of statutory rape. domestic violence. and s~al 
... sault in the lives of poor famiUes. and. to reCOl\1l1land the beat 
asaellsment. referral. and delivery lftOdels to improve safeey and 
self· sufficiency for poor families who are victims of damestic 
violence. 

I ask tbe Secretary of Health and Human Services and tbe 
A't torney General to report to me 1n writing 90 days frcm chI! 
date of this memorandum on the specific progrees t.hat .haa been 
made toward these goals. 

WILLIAM J. CLINTON 

, . " 
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STATE CAPITOL.IIOOM 2080 
SACAAMENTO, CA g681' 

(816)"5-1353 

t;mait 

Q!a1if11mia l£gtslat1tt£ 
COMMITTEES: 
NATURAL RESOURCES AND 

WILDLIFE, CHAIR 

10951 W. PICO BLVD., '202 
LOS ANGELES, CA 9CI064 

(310)4-4'_ 

January 7, 1996 

TOM HAYDEN 
SENATOR 

1WENTY·THIRD DISTRICT 

Rasco, Assistant to the President for Domestic Policy 
The • e House 0 
1600 P . Ave. IU 0 
Old Executive Building, Rm 213 ~-""""----
Washington, DC 20 02 

Dear Ms. Rasco, 

SELECT COMMITTEE ON 
HIGHER EDUCATION. CH~IR 

EDUCATION I 

ENERGY, UTILITIES I 
AND COMMUNICATIONS 

TeXICO AND PUBUC SAF 
MANAGEMENT 

TRANSPORTATION 

In our efforts to restructure welfare, we must not endanger domestic violence 
survivors by applying every provision ofHR3734 to them. Creating obstacles for battered 
women who need to leave abusive relationships would in no way reform our welfare 
system. 

Consequently, I am writing to urge you to issue a timely and decisive advisory 
opinion finding that the Family Violence Amendment's waivers do not count toward I 
state's 20010 ~'hardsbip" waivers. These ate two fundamentally distinct provisions. The 
Amendment was designed to waive program requirements for an unlimited number of 
domestic violence survivors for "so long as necessary." By contrast, the hardship clause 
specifies that states may select 20010 of their welfare cases to permanently exempt from the 
60-month lifetime limit on benefits. In the number of waivers they grant, their reasons for 
allowing such exemptions, and the duration of their waivers, these two parts ofHR3734 
clearly differ. States should be allowed to temporarily protect domestic violence survivors 
from threatening requirements and not lose their option to d~signate 20010 of recipients as 
hardship cases. . 

Public assistance has long been an avenue toward independence for battered 
women and their children. We must keep this avenue clear of roadblocks. Frequently 
discouraged from working or completing their education while in abusive relationships, 
these women must be guaranteed outside support in order to leave unsafe situations. 
Once on their own, domestic violence survivors must confront particular challenges. In 
addition to intense emotional trauma, they face the threat of further violence at a 
workplace or school where their past abuser can locate them. The Family Violence 

::; .. 
. ~ 
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Amendment recognizes these difficulties and gives states the opportunity waive work ' 
requirement a such as the 6O-month lifetime limit. 

Hthese waivers are counted toward the 200/0 hardship exemptions, an ugly 
political dogfight will ensue. Recipient group will be set against recipient group. 
Inevitably, either the legitimate claims of hardship by many recipients will be ignored or 
the intent of Congress to protect battered women will be flouted. This grim battle can be 
avoided if you keep separate these two waiver programs which differ in their purpose, 
language, and scope. Please issue an advisory opinion to this effect as soon as possible. 

We must concentrate on reforming welfare, not punishing those who most need 
our help. If states are made to indiscriminately enforce an provisiollJ of the federal 
welf1lre reform bill, they will jeopardize the abilities of domestic violence survivors to 
change their lives. ' 

Sincerely. b ' 
A~ ~Yden " 
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Public Law 104-193 
104th Congress 

An Act 

• 

To provide for reconciliation pursuant to section 201(aXll of the concurrent resolution 
on the budget for fiscal year 1997. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as' the "Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996". 
SEC. 2. TABLE OF CONTENTS. 

The table of contents for this Act is as follows: 
TITLE I-BLOCK GRANTS FOR TEMPORARY.ASSISTANCE FOR NEEDY 

FAMILIES 

Sec. 10L Findings. 
Sec. 102. Reference to Social Security Act. 
Sec. 103. Block grants to States. 
Sec. 104. Services provided by charitable, religious, or private organizations. 
Sec. 105. Census data on grandparents as primary caregivers for their grand-

children. 
Sec. 106. Report on data processing. 
Sec. 107. Study on alternative outcomes measures. 
Sec. 108. Conforming amendments to the Social Security Act. 
Sec. 109. Conforming amendments to the Food ~tamp Act of 1977 and related pro

visions. 
Sec. 110. Conforming amendments to other laws. 
Sec. Ill. Development of prototype ot counterfeit-resistant Social Security card re-

quired. . 
Sec~ 112. Modifications to the job opportunities for certain low-income individuals 

program. 
Sec. 113. Secretarial submission of l~gislative proposal for technical and conforming 

amendments. . 
Sec. 114. Assuring medicaid coverage for low-income families. 
Sec. 115. Denial of assistance and benefits for certain drug-related convictions. 
Sec. 116. Effective date; transition rule. 

TITLE II-SUPPLEMENTAL SECURITY INCOME 

Sec. 200. Reference to Social Security Act. 

Sec. 201. 

Sec. 202. 

Subtitle A-Eligibility Restrictions 
Denial of SSt benefits for 10 years to individuals found to have fraudu

lently misrepresented residence in order to obtain benefits simulta
neously in 2 or more States. 

Denial of SSt benefits for fugitive felons and probation and parole viola-
tors. 

Sec. 203. Treatment of prisoners. 
Sec. 204. Effective date of application for benefits. 

Subtitle B-Benefits for Disabled Children 

Sec. 211. Definition and eligibility n.J.les. 
Sec. 212. Eligibility redeterminations and continuing disability reviews. 

29-139 0 - 96 (193) 

Aug. 22, 1996 
[H.R 3734J 

Personal 
Responsibility 
and Work 
Opportunity 
Reconciliation 
Act of 1996. 
42 USC 1305 
note. 
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• (as defined in section 403(aX2)(B» 
; 1996 through 2005. 

a program, designed to reach State 
orcement officials, the education sys- • 
.t counse~ services, that provides 
aining on the problem of statutory 
age pregn~cy prevention programs 
tn scope to mclude men. 
[SIONS.-
lent shall indicate whether the State 
itmilies moving into the State from 
ferently than other families under 
if so, how the State intends to treat 
r the program. 
lent shaIl indicate whether the State 
, assistance under the program to 
'Il not citizens of the Uruted States, 
lude an overview of such assistance. 
nent shaIl set forth objective criteria. 
. benefits and the determination of 
·air and equitable treatment, includ
n of how the State will provide 
ecipients who have been adversely 
! in a State administrative or appeal 

than 1 year after the date of enact
unless the chief executive officer 
out of this provision by notifying 
lte shall, consistent with the excep
action 407(eX2), require a parent 
ing assistance under the program 
~ such assistance for 2 months is 
rk requirements and is not engaged 
led under section 407(c), to partici
cervice employment, with minimum 
d tasks to be determined by the 

. THE STATE WILL OPERATE A CHiLD 
lRAM.-A certification by the chief 
, that, during the fiscal year, the 
pport enforcement program under 
r part D. 
THE STATE WILL OPERATE A FOSTER 
."CE PROGRAM.-A certification by 
the State that, during the fiscal 

• foster care and adoption assist
lte plan ap'proved under pat'J; E, 
e such actions as are necessary 
lYing assistance under such part 
:ance under the State plan under 

:IE ADMINISTRATION OF THE PRO
chief executive officer of the State 
, or agencies will administer and 
'Ild to in paragraph (1) for the 
:Ie assurances that local govern
Lizations-
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"(A) have been consulted regarding the. plan and d,,!,ign 
of welfare services in the State so that servlces are pt:OVided 
in a manner appropriate to local populations; and 

"(B) have had at least 45 days to submit comments 
on the plan and the design of such services. 
"(5) CERTIFICATION THAT THE STATE WILL PROVIDE INDIANS 

WITH EQUITABLE ACCESS TO ABSISTANCE.-A certification by the 
chief executive officer of the State that, during 1:he fis~ year, 
the State will provide eaell member of an Indian trib~, who 
is domiciled in the State and is not eligible for assls~ce 
under a tribal family assistance plan approved under section 
412, with equitable access to ass~ce under the State pro
gram funded under this part attributable to funds proVlded 
by the Federal Government. 

"(6) CERTIFICATION OF STANDARDS AND PROCEDURES TO 
ENSURE AGAINST PROGRAM FRAUD AND ABUSE.-A certification 
by the chief executive officer of the State that the State has 
established and is enforcing standards and ~ures to ensure 
against program fraud and abuse, inclu· standards and 
~ures concerning nepotism, conflicts 0 interest among 
mdividuals responsible for the administration and supe~ion 
of the State progntm, kickbacks, and the use of political 
patronage. . .' 

_---- "(7) OPTIONAL CERTlFlCATION OF STANDARDS AND PROCE
DURES TO ENSURE TRAT THE STATE WILL SCREEN FOR AND IDEN
TIFY DOMESTIC VlOLENCE.-

"(A) IN GENERAL.-At the option of the State, a certifi
cation by the chief executive officer of the State that the 
State has established and is enforcing standards and proce
duresto-

, 
,i 

"(i) screen and identify individuals receiving assist
ance under this part with a history of domestic violence 
while maintaining the confidentiality of. such 
individuals; 

"(ii) refer such individuals to counseling and 
supportive services; and 

"(iii) waive, pursuant to a determination of g3t;!' 
cause, other program requirements suell as time limi , 
(for so long as necessary) for individuals recei ., 
assistanc:e, resi<!-ency requiremen~, child s'!I!PO (' 
cooperation req11U'ements, and family cap proV1SIOlll!, 
in cases where ccmpliance with such requireqtents 
would make it IDore difficult for individuals receiving 
assistance 'under this part to escape domestic violence 
or unfairly jlOOalize such individuals who are or have 
been victimiZed by such violence, or individuals who 
are at risk of further domestic violence. 
"(B) DoMESTIC VIOLENCE DEFINED.-For purposes of 

this paragraph, the term 'domestic violence' has the same 
meaning as the tenn 'battered or subjected to extreme 
cruelty', as defined in section 408(aX7)(C)(iii). 

"(b) PuBLIC AVAILABILITY OF STATE PLAN SUMMARY.-The State 
shall make aVailable to the public a summary of any plan submitted 
by the State under this section. --"SEC. 403. GRANTS TO STATES. 42 USC 603. 

"(a) GRANTS.-
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of hardship or if the family includes an 
who has been battered or subjected to extreme cnlPl, .. , 

"(ii) LIMITATION,-The number of IaJ[Ilj,ue,s 
respect to which an exemption made by a "':::::,~:' ~~~I:~_I 
clause (i) is in effect for a fiscal year shall 
20 percent of the average monthly number 
to which assistance is provided under the 
gram funded under this part. 

"(iii) BA'M'ERED OR SUBJECT TO EXTREME CRUELTY 
DEFINED.-For purposes of clause (i), an individual 
been battered or subjected to extreme cruelty if the 
individual has been subjected to---

"(I) physical acts that resulted in, or threat
. ened to result in, physical injury to the individual; 

"(II) sexual abuse; 
"(III) sexual activity involving a dependent 

child; . 
"(IV) being forced as the caretaker relative 

of a dependent child to engage in nonconsensual 
sexual acts or activities; 

"(\I) threata of, or attempts at, physical or 
sexual abuse; 

"(VI) mental abuse' or 
"(VII) neglect or deprivation of medical care. 

"(D) DISREGARD OF MONTHS OF ASSISTANCE RECEIVED 
Y ADULT WHILE LIVING ON AN INDIAN RESERVATION OR 

IN AN ALASKAN NATIVE VILLAGE WITH 60 PERCENT 
UNEMPLOYMENT.-In determining the number of months I 

for which an adult has received assistance under the State I. 
program funded under this part, the State shall disregard I 
any month during which the adult lived on an Indian .. 
reservation or in an Alaskan Native village if, during the II 
month-

"(i) at least 1,000 individuals were living on the 
reservation or in the village; and 

"(ii) at least 50 percent of the adults living on 
the reservation or in the village were unemployed. 
"(E) RULE OF INTERPRETATION.-Subparagraph (A) 

shall not be interpreted to require any State to provide 
assiStance to any individual for any period of time under 
the State program funded under this part. 

"(F) RULE OF INTERPRETATION.-This part shall not 
be interpreted to prohibit any State from expending State 
funds not originating with the Federal Government on 
benefits for children or families that have becOJ:ne ineligible 
for assistance under the State program funded under this 
fart by reason of subparagraph (A). 
(8) DENIAL OF ASSISTANCE FOR 10 YEARS TO A PERSON 

FOUND TO HAVE FRAUDULENTLY MISREPRESENTED RESIDENCE 
IN ORDER TO OBTAIN ASSISTANCE IN 2 OR MORE STATES.-A 
State to which a grant is made under section 403 shall not 
use any part of the grant to provide cash assistance to an 
individual during the 10-year period that begins on the date 
the individual is convicted in Federal or State court of having 
made a fraudulent statement or representation vvith respect 
to the place of residence of the individual in order to receive 
assistance sinlultaneously from 2 or more States under pro-
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includes an adult who has re(:eh'e.f 
:ram funded under this part 
he Fe~eral Government or und .. 
'fined. m section 3(h) of the Fa:.! . 
.tit fails to ensure that the minor 
ul~ atte,!d school as required b 
mmor children reside. Y 
;H. ScHOOL DIPLOMA OR EQUNA. 
t 1B made under section 403 shaII 
19 a family that includes an adult 
.\'unger than age 51 and who has 
~tate program funded under this 
Ided by the Federal Government 
un, as defined in section 3(h) of 
such adult does not have or is 

':hsecondary school diploma' or its 
· . adult has been determined in 
ltri~, or other appropriate profes. 
)aClty to complete successfully a 
I to a secondary school diploma 

IONS. 

uy shall pay each grant payable 
· quarterly installments, subject 

· than 3 months before the pay. 
IIment to a State, the Secretary 
mt of any reduction determined 
)ect to the State. 
ITiFlCATION OF PAYMENTS TO 

~~etary shall estimate the 
ehgIble State for each quarter 
': to be based on a report filed 
;wate. by the State of the total 
'!'ate m the quarter under the 
us part and such other informa. 
;ecessary. 
lecretary of Health and Human 
Secretary of the Treasury the 
.·aph (1) with respect to a State 
at of any overpayment or under: 
,f. Health and Human Services 
his part to the State for ·any 
· to which adjustment has not 

receipt of a certification under 
~te, the Secretary of the Treas. 
Ice of the Department of the 
,ent. by the General Accounting 
or times fixed by the Secretary 
nount so certified. 

WELFARE PROGRAMS. 
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"(I) IN GENERAL.-The Secretary shall make loans to any 
10an-eIigible State, for a period to maturity of not more than 
3 years. 

"(2) LoAN·ELIGmLE STATE.-As used in paragraph (1), the 
term '1oan..,lijPble State' means a State ae-ainst 'Which a penalty 
has not been 1D1posed under section 409(a)(I). 
"(b) RATE OF IN'TEREST.-The Secretary shall charge and collect 

intereat on any loan made under this section at a rate equal 
to the current average market yield on outstanding marketable 
obligations of the United States with remaining periods to maturity 
comparable to the period to maturity of the loan. 

"(c) USE OF LoAN.-A State shall use· a loan made to the 
State under this section only for any purpose for which grant 
amounts received by the State under section 403( a) may be used, 
inciuding-

. ,,(1) welfare anti·fraud activities; and 
,,(2) the provision of assistance under the State program 

to Indian farirlIies that have moved from the service area of 
an Indian tribe with a tribal family assistance plan approved 
under section 412. 
"(d) LIMiTATION ON TOTAL AMOUNT OF LoANS TO A STATE.

The cumulative dollar amount of all loans made to a State under 
this section during fiscal years 1997 through 2002 shall not exceed 
10 percent of the State family assistance grant. 

"(e) LiMITATION ON TOTAL AMOUNT OF OUTSTANDING LoANS.
The total dollar amount of loans outstanding under this section 
may not exceed $1,700,000,000. 

"(t) APPROPRIATION.-Out of any money in the Treasury of 
the United Ststes not otherwise appropriated, there are appro
priated suell sums as may be necessary for the cost of loans under 
this section. 
"sEC. 407. MANDATORY WORK REQUIREMENTS. 

"(a) PARTICIPATION RATE REQUIREMENTS.-
"(1) ALL FAMILIEB.-A State to which a grant is made 

under section 403 for a fiscal year shall achieve the minimum 
participation rate specified in the following table for the fiscal 
year with respect to all families receiving assistance under 
the State program funded under this part: 

The minimum 
participation 

MIf the fiscal year i8: . rate is: 
1997 ....................... :.................................................... •••.... 25 
1998 ................................................................................... 30 
1999 ................................................................................... 35 
2000 ................................................................................... 40 
2001 ................................................................................... 45 
2002 or thereafter ............................................................ 50. 

"(2) 2·PARENT FAMILIES.-A State to which a grant is made 
under section 403 for a fiscal year shall achieve the minimum 
participation rate specified in the following table for the fiscal 
year with respect to 2·parent families receiving assistance 
under the State program funded under this part: 

"If the fiscal year is: 
1997 .................................................................................. . 
1998 .................................................................................. . 
1999 or thereafter .......................... ........................ _ .. ...... . 

The minimum. 
participation 

rate is: 
75 
75 
90. 

42 USC 607. 
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"(b) CALCULATION OF PARTICIPATION RATES.
"(1) ALL FAMILIES.-· 

"(A) AVERAGE MONTHLY RATE.-For purposes of sub
section (aXl), the participation rate for all families of a 
State for a fiscal year is the average of the participation 
rates for all families of the State for each month ill the 
fiscal year. 

"(B) MONTHLY PARTICIPATION RATE8.-The participa
tion rate of a State for all families of the State for a 
month, ~res8ed as a percentage, is-

"(i) the number of families receiving assistance 
under the State program funded under this part that 
include an adult or a minor child head of household 
who is engaged in work for the month; divided by 

"(ii) the amount by which-
"(I) the number of families receiving such 

assistance during the month that include an adult 
or a minor child head of household receiving such 
8Bsistance;exceeds 

"(II) the number of families receiving such 
assistance that are subject in such month to a 
penalty described in subsection (eXl) but have not 
been subject to such penalty for more than 3 
months within the preceding l2-month period 
(whether or not consecutive). 

"(2) 2-PARENT FAMILIES.-
"(A) AVERAGE MONTHLY RATE.-For purposes of sub

section (a)(2), the participation rate for 2-parent families 
of a State for a fiscal year is the average of the participation 
rates for 2-parent families of the State for each month 
in the fiscal year. 

"(B) MONTHLY PARTICIPATION RATE8.-The participa
tion rate of a State for 2-parent families of the State 
for a month shall be calculated by use of the formula 
set forth in paragraph (1)(B), except that in the formula 
the term 'number of 2-parent fanIilies' shall be substituted 
for the term 'number of families' each place such latter 
term appears. 
"(3) PRo RATA REDUCTION OF PARTICIPATION RATE DUE TO 

CASELOAD REDUCTIONS NOT REQUIRED BY FEDERAL LAW.-
Regulations. "(A) IN GENERAL.-The Secretary shall prescribe regu-

lations for reducing the minimum participation rate other
wise required by this section for a fiscal year by the number 
of percentage points equal to the number of percentage 
points (if any) by which-

"(i) the average monthly number of families receiv
ing assistance during the immediately precedinlf fiscal rear under the State program funded under this part 
IS less than 

"(ii) the average monthly number of families that 
received aid under the State plan approved under part 
A (as in effect on September 30, 1995) during fiscal 
year 1995. 

The minimum participation rate shall not be reduced to 
the extent that the Secretary determines that the reduction 
in the number of families receiving such assistance is 
required by Federal law . 

, 
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JIPATION RATES.
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"(B) ELIGIBILITY CHANGES NOT COUNTED.-The regula· 
tions required by subparagraph (A) shall not take into 
account fan>ilies that are diverted from a State program 
funded under this part as a result of differences in eligi· 
bility criteria under a State program funded under this 
part and eligibility criteria under the State program oper· 
ated under the State plan approved under part A (as such 
plan and such part were in effect on September 30, 1995). 
Such regulations shall place the burden on the Secretary 
to prove that such families were diverted as a direct result 
of differences in such eligibility criteria. 
"(4) STATE OPTION TO INCLUDE INDIVIDUALS RECEIVING 

ASSISTANCE UNDER A TRIBAL FAMILY ASSISTANCE PLAN.-For 
puryosea of paragraphs (lXB) and (2XB), a State may, at ita 
option, include families in the State that are receiving assist· 
ance under a tribal family assistance plan approved under 
section 412. 

"(5) STATE OPTION FOR PARTICIPATION REQUIREMENT EXEMP· 
T10NS.-For any fiscal year, a State may, at its option, not 
require an individual who is a single cuatodial parent caring 
for a cbild who has not attained 12 months of age to engage 
in work, and may disregard such an individual in determining 
the participation rates under subsection (a) for not more than 
12 months. 
"(c) ENGAGED IN WORK.

"(I) GENERAL RULEB.-
"(A) ALL FAMILIES.-For purposes of subsection 

(bXl)(BXi), a recipient is engaged in work for a month 
in a fiscal year if the recipient is participating in work 
activities for at least the minimum average number of 
hours per week specified in the following table during 
the month, not fewer than 20 hours per week of which 
are attributable to an activity described in paragraph (1), 
(2), (3), (4), (5), (6), (7), (8), or (12) of subsection (d), subject 
to this subsection: 

Themfnimum 
"If the month is average Dumber of 

in fiscal year: hours per week is: 
1997 ............................................................................... 20 
199B ............................................................................... 20 
1999 ..................... :......................................................... 25 
2000 or thereafter ......................................................... 30. 
"(B) 2'PARENT FAMILIES.-For purposes of subsection 

(bX2)(B), an individual is engaged in work for a month 
in a fiscal year if-

"(i) the individual is making progress in work 
activities for at least 35 hours per week during the 
month, not fewer than 30 hours per week of which 
are attributable to an activity described in paragraph 
(1), (2), (3), (4), (5), (6), (7), (8), or (12) of subsection 
(d), subject to this subsection; and 

"(ii) if the family of the individual receives feder· 
ally·funded child care assistance and an adult in the 
family is not disabled or caring for a severely disabled 
cbild, the individual's spouse is making progress in 
work activities during the month, not fewer than 20 
hours per week of which are attributable to an activity 
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described in paragraph (1), (2), (3), (4), (5); or (7) of 
subsection (d). 

"(2) LIMITATIONS AND SPECIAL RULES.-
"(A) NUMBER OF WEEKS FOR WHICH JOB SEARCH COUNTS 

ASWORK.-
"(i) LIMITATION.-Notwithstanding paragraph (1) 

of this subsection, an individual shall not be considered 
to be engaged in work by virtue of participation in 
an activity described in subsection (dX6) of a State 
program funded under this part, after the individual 
has participated in such an activity for 6 weeks (or, 
if the unemployment rate of the State is at least 50 
percent greater than the uneInployment rate of the 
United States, 12 weeks), or if the participation is 
for a week that immediately follows 4 consecutive 
weeka of such participation. 

"(il) LlMrrED AUTHORITY TO COUNT LESS THAN FULL 
WEEK OF PARTICIPATION.-For purposes of clause (i) 
of this subparagraph, on not Inore than 1 occasion 
per individual, the State shall consider participation 
of the individual in an activity described in subsection 
(dX6) for 3 or 4 days during a week as a week of 
participation in the activity by the individual. 
"(B) SINGLE PARENT WITH CHILD UNDER AGE 6 DEEMED 

TO BE MEETING WORK PARTICiPATION REQUIREMENTS IF PAR
ENT IS ENGAGED IN WORK FOR 20 HOURS PER WEEK.-For 
purposes of determining monthly participation rates under 
subsection (bXIXBXi), a recipient in a I-parent family who 
is the parent of a child who has . not attained 6 years 
of age is deemed to be engaged in work for a month 
if the recipient is engaged in work for an average of at 
least 20 hours per week during the Inonth. 

"(C) TEEN HEAD OF HOUSEHOLD WHO MAINTAINS SATIS
FACTORY SCHOOL ATTENDANCE DEEMED TO BE MEETING 
WORK PARTICIPATION REQUIREMENTS.-For purposes of 
determining monthly participation rates under sub
section (bXIXBXi), a recipient who is a single head of 
household and ·has not attained 20 years of !>.ge is deemed, 
subject to subparagraph (D) of this paragraph, to be 
engaged in work for a month in a fiscal year if the recipi
ent-

"(i) maintains satisfactory attendance at secondary 
school or the equivalent during the month; or 

"(ii) participates in education directly related to 
employment for at least the minimum average number 
of hours per week specified in the table set forth in 
paragraph (lXA) of this subsection. 
"(D) NUMBER OF PERSONS THAT MAY BE TREATED AS 

ENGAGED IN WORK BY VIRTUE OF PARTICIPATION IN VOCA
TIONAL EDUCATION ACTIVITIES OR BEING A TEEN HEAD OF 
HOUSEHOLD WHO MAINTAINS SATISFACTORY SCHOOL ATTEND
ANCE.-For purposes of determining monthly participation 
rates under paragraphs (lXBXi) and (2XB) of subsection 
(b), not more than 20 percent of individuals in all families 
and in 2-parent families may be determined to be engaged 
in work in the State for a month by reason of participation 
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19raph (1), (2), (3), (4), (5), or (7) of 

lPECIAL RULES.-
'EEKS FOR WHICH JOB SEARCH COUNTs 

'N.-:-N~twithstanding paragraph (1) 
an mdlVldual shall not be considered 
· wor~ by virtue of Participation in 
oed m subsection (dX6) of a State 
nder this part, after the individual 
Q such an activity for 6 weeks (or 
.nt rate of the State is at least 50 
l8Il the unemployment rate of the 
· weeks), or if the participation is 
~o;diateIy follows 4 consecutive . 
Clpation. . r .. 
.rruORITY TO COUNT LESS THAN FULL 
'TION.-For purposes of clause (i) 
ph, on not more than 1 occasion 
State .s~all cons!der participation 

· an actiVlty descnbed in subsection 
jays during a week as a week of 
activity by the individual. 
· WITH CHILD UNDER AGE 6 DEEMED 
RTICIPATION REQUIREMENTS IF PAR
'!K FOR 20 HOURS PER WEEK.-For 
monthly participation rates under 
recipient in a I-parent family who 
d who has not attained 6 years 
9 engaged in work for a month 
:ed. in work for an average of at 
.urmg the month. 
IOUSEHOLD WHO MAINTAINS SATIS
DANCE DEEMED TO BE MEETiNG 
~Q~MENTS.-For purposes of 
)~CIpatlOn rates under sub
~p.,ent who is a single head of 
tained 20 years of "ge is deemed 
· (D). of this paragraph, to b~ 
Inth m a fiscal year if the recipi-

isfactory attendance at secondary 
It during the month· or 
in education directly related" to 
st the minimum average number 
-ecifi.ed in the table set forth in 
s subsection. 
30NS THAT MAY BE TREATED AS 
TUE OF PARTICIPATION IN VOCA
l'IES OR BEING A TEEN HEAD OF 
S SA",:,S.FACTORY SCHOOL ATTEND
term';"l1lg monthly Participation 
.XB)(I) and (2)(B) of subsection 
lDt of individuals in all families 
ay be determined to be engaged 
oonth by reason of participation 
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in vocational educational training or deemed to be engaged 
in work by reason of subparagraph (C) of this paragraph. 

"(d) WORK ACTIVITIES DEFINED.-As used in this section, the 
term 'work activities' means-

"(1) unsubsidized employment; 
"(2) subsidized private sector employment; 
"(3) subsidized public sector employment; 
"(4) work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 
sector employment is not available; 

"(5) on-the-job training; 
"(6) job search and job readiness assistance; 
"(7) community service programs; 
"(8) vocational educational training (not to exceed 12 

months with respect to any individual); 
"(9) job skills training directly related to employment; 
"(10) education directIy related to employment, in the case 

of a recipient who has not received a high school diploma 
or a certificate of high school equivalency; 

"(11) satisfactory attendance at secondary school or in a 
course of study leading to a certificate of general equivalence, 
in the case of a recipient who has not completed secondary 
school or received such a certificate; and 

"(12) the provision of child care services to an individual 
who is participating in a community service program. 
"(e) PENALTIES AGAINST lNoIVIDUALS.-

"(1) IN GENERAL.-Except as provided in paragraph (2), 
if an individual in a family receiving assistance under the 
State program funded under this part refuses to engage in 
work required in accordance with this section, the State shall-

"(A) reduce the amount of assistance otherwise payable 
to the family pro rata (or more, at the option of the State) 
vvith respect to any period during a month in which the 
individual so refuses; or 

"(E) terminate such assistance, 
subject to such good cause and other exceptions as the State 
may eatablish. . . 

"(2) ExCEPTION.-Notwithstanding paragraph (1), a State 
may not reduce or terminate assistance under the State pro
gram funded under this part based on a refusal of an individual 
to work if the individual is a single custodial parent caring 
for a child who has not attained 6 years of age, and the 
individual proves that the individual has a demonstrated inabil
ity (as determined by the State) to obtain needed child care, 
for 1 or more of the following reasons: 

"(A) Unavailability of appropriate child care within 
a reasonable distance from the individual's home or work 
site. 

"(E) Unavailability or unsuitability of informal child 
care by a relative or under other arrangements. 

"(C) Unavailability of appropriate and affordable for
Inal child care arrangements. 

"(0 NONDISPLACEMENT IN WORKACTIVITIES.-
"(1) IN GENERAL.--Subject to paragraph (2), an adult in 

a frunily receiving assistance under a State program funded 
under this part attributable to funds provided by the Federal 
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Government may fill a vacant employment position in order 
to engage in a work activity described in subsection (d). , 

"(2) No F1LLING OF CERTAIN VACANCIES.-No adult in a ' ri work activity described in subsection (d) which is funded, in j: 
whole or in part, by funds provided by the Federal Government I 
shall be employed or assigned-

"(A) when any other individual is on layoff from the 
same or any substantially equivalent job; or !. 

"(B) if the employer has terminated the employment 
of any regular employee or othervv1se caused an involuntary 
reduction of its workforce in order to fill the vacancy so 
created with an adult described in paragraph (1). . 
"(3) GRIEVANCE PROCEDURE.-A State with a program : i 

funded under this part shall estsblish and maintain a grievance : 
procedure for resolving complaints of alleged violations of para- , . 
graph (2). 

"(4) No PREEMPTION.-Nothing in this subsection shall pre
empt or supersede any provision of State or local law that 
Frovides grester protection for employees from displacement. I 
(g) SENSE OF THE CoNGRESS.-It is the sense of the Congress 

that in complying with this section, each State that operates a i. 
program funded under this part is enco':.~fied to assign the highest 
priority to requiring adults in 2-parent f . ies and adults in single
parent families that include older preschool or school-age children 
to be engaged in work activities. 

"(h) SENSE OF THE CONGRESS THAT STATES SHOULD IMPOSE 
CERTAIN REQUIREMENTS ON NONCUSTODIAL, NONSUPPORTING MINOR 
P ARENTS.-It is the sense of the Congress that the States should 
require noncustodial,.nonsupportiog parents who have not attained . 
18 years of age to· fulfill community "Work obligations and attend ,
appropriate parenting or money management classes after school. 

"(i) REVIEW OF IMPLEMENTATION OF STATE WORK PROGRAMS.
During fiscal year 1999, the Committee on Ways and Means of 
the House of Representatives and the Committee on Finance of 

. the Senate shall hold hearings and engage in other appropriate 
activities to review the implementstion of this section by the States, 
and shall invite the Governors of the States to testify before them 
regarding such implementation. Based on such hearings, such 
Committees mqy introduce sucb legislation as may be appropriate 
to remedy any problems with the Stste programs operated pursuant 
to this section: 

"SEC. 408. PROlllBmONS; REQUIREMENTS_ 

"(a) IN GENERAL.-
"(1) No ASSISTANCE FOR FAMILIES WiTHOUT A MINOR 

CHILD.-A State to which a grant is made under section 403 
shall not use any part of the grant to provide assistance to 
a family-

"(A) unless the family includes-
"(0 a minor child "Who resides with a custodial 

parent or other adult caretaker relative of the 
child; or 

"(iO a pregnant individual; and 
"(B) if the family includes an adult who has received 

assistsnce under any Stste program funded under this 
part attributable to funds provided by the Federal Govern
ment, for 60 months (whether or not consecutive) after 
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INTRODUCTION 

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
(PRWORA), P.L. 104-193, contains the Wellstone/Murray Family Violence Amendment, an 
important provision to allow states to address domestic violence in crafting state welfare 
programs. Sec. 402(aX7) (attached at Tab 1).· There are three areas where the legislation should 
be correctly interpreted in order to carry out Congressional intent and allow states the flexibility 
to give the maximum effect to the Family Violence Amendment. These interpretative questions 
are: 

• Does the 20% cap on hardship exemptions from the five-year time limit, Sec. 
408(a)(7)(C)(ii), restrict in any way the ability of states to make temporary good 
eause waivers of time limits under the Family Violence Amendment. Sec:. 
402(a)(7)(A)(iii)? 

• Wiu a financial penalty apply to states that fail to meet mandatory monthly work 
participation rates required by Set. 407 because they have granted flexible good 
calise waivers in eases of domestic violence? 

• May states cboose to grant f1euble good cause waivers of any program 
requirements, not just the specific examples listed in SK. 402(a)(7)(A)(iii), where 
compliance would make it harder for welfare recipients to escape domestic violence, 
or where the requirements would unfairly penalize past, present or potential victims 
of physical or sexual violeJ)ce? 

After reviewing the history of the adoption of the Family Violence Amendment, as well as prior 
legislation in the 1 04th Congress to make welfare rules more fleldble for battered women and 
their families, this analysis examines the statutory text, leIDslative history and other relevant 
factors to answer these questions. ! 

LEGISLATIVE mSTORY 

The WellstoneIMllmlY Family Violence Amendment, an amendment to the Senate 
version of H.R. 3734, the PRWORA, culminated a year of legislative attempts in the l04th 
Congress to ensure that changes in federal welfare law address the needs of women and families 
living with or fleeing from violence. Fueled by emerging research, such as the Taylor Institute's 
1995 report, Domestic Violence: Telling the Untold Welfare-to-Work Story, advocates, 
legislators and the public became educated about the additional hurdles battered women face in 

·SectioD refennces in H.R. 3734, and in P.L. 104·193, are [0 subsections under 103(a)(1) "Part A -- Block 
Grants to StateS for Temporary Assislllnce for Needy Families." 

1 
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successfully transitioning from welfare to work.l Senator Paul Wellstone (D-MN) took a 
leadership role, joined by Representative Lucille Roybal-Allard (D-CA) and Senator Patty 
Murray (D-WA), in forging public policy solutions. 

NO. 57121 

These legislators made clear in letters to their colleagues and statements on the floor 
citing this research and supporting legislative solutions that violence makes and keeps women 
poor. They continually emphasized how emerging research documented that large numbers -
from SO to 80 percent - of women currently receiving AFDC were current or past victims of 
abuse.3 The legislators repeatedly explained how it may be difficult and dangerous for battered 
women and victims of sexual assault to meet stringent welfare requirements.· 

As described in their letters and statements urging support for legislative provisions 
addressing violence and poverty, the physical and mental effects of domestic violence, as well as 
direct efforts by abusers to interfere with their victims' education and employment, have serious 
implications for welfare-to~work programs. S Thus, certain proposed rules and requirements for 

2 See, e.g., lady Raphael, Domestic Violence: TeUing the Untold Welfare-to-Work Story (Taylor institute 
1995) (hereinafter" 1995 Taylor lnstirule Srudy"); lody Raphael, Prisorrers of Abuse: Domestic Violence and 
Welfare R~ceipl (Taylor lnstir;.lte 1996) (hereinafter" 1996 Taylor institure Srudyj; Washington State lnstirurc for 
Public Policy, Over Half oflhe Women on Public Assisrl11lCe in Washingron SlIlle Reported Physical or Slmlal 
Abuse As Adults (Oct. 1993) (hereinafter ~Washington Stare Study"); Manha F. Davis and Susan J. Kraham, 
Protecting Women's Welfare in/he Face of Violence, 22 FORDHAM URBAN L.J. 1141 (1995). The 1995 Taylor 
Institute Srudy (and subsequent I ~96 srudy), the Washington Stale Study, and the research cited in Protecting 
Women's Welfme were all ciled in'the floor·stalemenlS, Dear Colleague leners and other legislative materials 
supponing legislative options; and in the findings of Sen. Wellstonc and Rep. Roybal-Allard's Sense of Congress 
Joint Resolurion. S"" nn. 3-5~8,9, infra. Materials in the popular press brought these i=es before the public. See. 
e.g., Barbara Ehrenreich, BOliered We/fme Syndrome, TIME MAGAZINE al 82 (April 3, 1995); CarolloU2ailis, Abuse 
Traps Women in Welfme, CHICAGO TluBUNE at I (Februazy 19, 1995); Martha F. Davis &. Susan 1. Kraham, 
Bea1en, Then Robbed, NEW YORK TiMl'.s (January 13, 1995). 

J See, e.g.,-Congo Rec. 513525 (Sept. 13, I 995)(starement of Sen. Wellstone in support of Family Violence 
Exemption diseussing studies) (attached at Tab 3); id at S13525-26 (Slalement of Sen. MlUT'3y in support of same 
discussing Washingron State study) (attached at Tab 3); Cang. R«. 85220 (May 17, 1996) (statement of Sen. 
Wellstone in support of Joint Resolution discussing srudies) (auached at Tab 2); Congo l/eJ;. 88141 (July 18, 1996) 
(statement of Sen. Wellstone in suppOrt of Family Violence Amendment discussing Taylor lnstilUle research) 
(attached ar Tab I). 

• See. e.g .. Congo Reo. S I 3525 (Sept 13, 1995) (statemenl of Sen. Wellstone in support of Family Violence 
Exemption) (Tab 3); id. at S13525-26 (statement of Sen. Murray in support of same) (Tab 3); Congo Rec. 55220 
(May 17, I 996)(stalemenr of Sen. Wellstone in support oUoint Resolution) (Tab 2); Congo Ret:. S8141 (July 18, 
1996) (starement of Sen. Wellstone in support of Family Violence Amendment) (Tab 1); Congo Rec. H7747 (July 
17. 1996) (statement cif Rep. Roybal-Allard in opposition to House vernon ofH.R. 3734) (anachcd at Tab I); House 
of Representatives, Committee 00 the Budget, Transcript of Mad -up ofFY 1997 Budget Reconciliation Bill 265, 
266 (May 9, 1996) (statemenr of Rep. Roybal-Allard in support of 10inl Resolution) (attached at Tab 2). 

5 See. e.g .• Congo Rei. SI3527 (Sep!. 13, 1995)(stalement of5en. Wellstone in support of Family Violence 
Exemption) (Tab 3); Congo Rec. SS220 (May 17, 1996) (stalement of Sen. Wellstone in support of 10int 

Gll2l5 
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welfare programs could endanger or unfairly penalize battered women. Legislators tailored their 
legislative proposals to address these concerns, particularly that arbitrary and inflexible time 
limits may need to be modified where violence prevents a woman from working.· These 
legislators also responded to other issues, e.g., that child support cooperation requirements may 
subject women to retaliatory abuse, or that residency requirements may harm women crossing 
state lines to flee a dangerous living situation.' 

The first legislative initiative addressing violence in the lives of welfare recipients was an 
amendment in the Senate to H.R. 4, the welfare bill passed by the Senate in September 1995 and , 
later vetoed by President Clinton. Senator WeI1stone sucreeding in passing Amendment 2584, 
the Family Violence Exemption, by unanimous consent in the Senate. C01lg. Rec. S13562 (Sept 
14,1995) (attached at Tab 3). That Amendment, co-sponsored by Senator Murray, had as its 
purpose "[t)o exempt wO]Ilen and children who have been battered or subjected to extreme 
cruelty from certain requirements of the bill." Amendment 2584, id at 513561 (attached at Tab 
3). It gave states the option to "exempt from (or modify) the application" of time limits, work 
requirements and other provisions specified in the amendment Id Senators Wellstone and 
Murray referred to new research documenting the connection between violence and poverty, and 
Senator Wellstone urged his fellow Senators to enact "national level" standards for states because 
"(w)e do not want to force a woman and her children because of their economic circumstances 
back into a brutal situation, back into ... a very dangerous home." C01lg. Rec. S13525 (Sept. 13, 
1995) (attached at Tab 3). The Conference Committee dropped that amendment from the final 
version ofH.R. 4, without comment Congo Rec. HI 5391-92 (Dec. 21, 1995) (attached at Tab 3). 

" 

Building on these legislative -efforts, and spurred by a subsequent, more comprehensive 
report by the Taylor Institute incorporating new research, Prisoners of Abuse: Domestic Viole1lce 
and Welfare Receipt, Serio We\lslone and Rep. Roybal-Allard in May 1996 proposed a Sense of 
Congress loint Resolution. S. Con. Res. 661H.Con. Res. 195 (attached at Tab 2).8 That 

Resolution) (Tab 2); Dear Colleague leDer of Jun. 18, 1996 &om Sen. Wellstone, Rep. Roybal-Allard and c0-

sponsors (attached at Tab 2); Dear Colleague leiter of July 3, 1996 from Rep. Roybal-Allard and co-sponsors 
(attached at Tab 2); Dear Conferees Lener of July 2S (auad!ed at Tab 1). 

6 All oflbe proposals include time limits as a provision thaI could be exemp!ed, waived or tolled. Congo 
Rec. S13561 (Sept. 14, 1995) (text of Family Violence Ellemption) (allached at Tab 3); Congo &c. S7191 (June 27. 
1996) (text of Joint Resolution) (attached at Tab 2); Congo Rec. S8141 (text ofFamiJy Violence Amendment) 
(attached at Tab I). 

, These requirements,were specifically mentioned as provisions that could be waived in the two most 
recent legislative proposals. Cong, Rec. 87191 (June 27, 1996) (Tab 2); Cong. &c. S8141 (July 18, 1996) (Tab 1). 

8 Senator Wellston. and Representative Roybal-Allard beld a press wnfercnce to release the 1996 Taylor 
Institute study, and then relerenced the press conference in the Dear Colleague lett ... they circulated urging support 
for the joint resolution. Senate; Dear Colleague Lett ... ofJune 18, 1996 from Sen. Wellstone, Rep. Roybal-Allard 
and co-sponsors (Tab 2); see also Dear Colleague Letter of JUlIe 18, 1996 from Rep. Roybal-Allard and co-sponsors 

(;106 
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resolution also addressed the correlation between violence and poverty, and the need for more
flexibility in imposing time limits, work requirements and other rules on battered women and 
their families. It listed detailed findings about the numbers of women affected by domestic 
violence, and ways that violence interferes with their ability to become self-sufficient. Id. It 
expressed the sense of Congress that both federal and state welfare legislation should incorporate 
mechanisms to address these issues. Id 

However, the substance of the 10int Resolution differed from the Family Violence 
Exemption in several important aspects. Following the President's veto ofH.R. 4, advocates 
suggested to members of.Congress that pure exemptions c:ould prove detrimental in some cases 
to battered women seeking self-sufficiency. Pennanent exemptions might lead to exclusions 
from job training and placement opportunities. Based on this input from advocates, the 
legislators concluded that "stopping the clock" for a period of time would be preferable to an 
outright exemption, and ~ould meet the goals of case-by-case consideration repeatedly 
emphasized by Senator Wellstone.9 While some women would need little or no extra time, 
others would need longer periods. In addition, states could provide more than just relief from the 
operation of some statutOry rules, but could also offer supportive services to help ensure both 
physical and subsequent economic security. S. Con. Res. 66/H. Con. Res. 195. Accordingly, the 
Joint Resolution called for tolling time limits, rather than permanently exempting individuals, 
id. at §4(C), and for proyiding referrals to "counseling and supportive services." ld at §4(B). 

A shortened version of that Joint Resolution, but a version including many of the 
Congressional fmdings about the importance of addressing the impact of violence on poverty, 
was adopted by both the House and the Senate on the Budget Reconciliation Bill. Congo Rec. 
S5220 (May 17, 1996) (attached at Tab 2); House ofRepiesentatives, Committee on the Budget, 
Transcript of Markup ofFiscaJ Year 1997 Budget Reconciliation Bill at 265, 268 (May 9, 1996) 
(hereinafter "Budget Committee Transcript") (attached at Tab 2). The Budget Reconciliation 
Bill, H. Con. Res. 178, a non-binding resolution setting out the budget priorities for the 1997 
fiscal year, passed both houses of Congress. Congo Rec. H6267 (June 12, 1996); Congo Rec. 
S6168 (June 13, 1996). I\S passed, Section 412 of that resolution stated the sense of Congress 
that, in enacting welfare i:eform provisions, Congress should consider whether the proposed 
legislation would increase dangers for battered women, make it more difficult to escape violence, 
or "unfairly punish women victimized by violence," and also stated the sense of Congress that 
welfare legislation should require that any welfare to work, education, or job placement 
programs implemented by the States address the impact of domestic violence on welfare 
recipients." Congo Rec. H6016 (June 7,1996) (attached at Tab 2). 

(discussing 1996 Taylor institUte study) (Tab 2), 

• He urged that because of lb. impact of violence. welfare- reform could not be ~one size fits all." See, e.g. 
Congo Rec. S8141 (July 18, 1996) (statement of Sen_ Wellstone}(Tab 1); Cong. Rec_ S5220 (May 17, 1996) 
(statemenl of Sen. Wellstone) (Tab 2). 

4 

"07 



04: 15 NoWLDEF ~ 4567028 NO. 570 

Finally, in August 1996, during consideration ofH.R. 3734, Senators Wellstone and 
Murray implemented the directive of the Joint Resolution, and sought an amendment to welfare 
legislation creating flexibility for victims of domestic violence. Like the approach of the Joint 
Resolution, and in contrast to the H.R. 4 amendment, the WellstoneIMurray Family Violence 
Amendment included flel(ible waivers of Temporary Assistance to Needy Families (T ANF) 
program requirements. iric!uding time limits. Under the Family Violence Amendment, good 
cause waivers may be granted -- for so long as necessaI)' - where the requirements would make 
it harder for welfare recipients to escape domestic violence, or where the requirements would 
unfairly penalize past, present or potential victims of physical or sexual violence. Sec. 
402(a)(7)(A)(iii). The Family Violence Amendment also provides fOl increased services, 
including confidential sCreening and referral. Sec. 402(a)(7)(A)(i)&(ii). 

The Family Violence Amendment was introduced on July 18, 1996. At that time, the 
Senate welfare bill undeI; consideration already contained one provision - a hardship exemption 
-- specifically addressing domestic violence. The Family Violence Amendment cross-references 
the hardship exemption's definition of battering or extreme cruelty. Sec.402(a)(7)(8). 
However, the hardship exemption, which also appeared in the House-passed version and in the 
final bill, H. Rep. No. 104-725, 100th Cong., 2d Sess., 288-89 (July 30,1996) (attached at Tab 
4), operates quite differently from the Family Violence Amendment. The hardship exemption, 
Sec. 408(a)(7)(C) (attach~ at Tab 4), permits states to exempt up to 20% of their easeload from 
the operation of the five-year time limit, for reason of hardship (which is undefmed) or in the 
case of battering or extreme cruelty, defined in Sec. 408(a)(7)(C)(iii).t° Unlike the Family 
Violence Amendment, which states that waivers are for "so long as necessary," the hardship 
exemption has no language limiting the time that an exemption will last. The hardship 
exemption also does not ~ntain, the "good cause" language of the Family Violence Amendment. 
Sec. 408(a)(7)(C). 

As proposed by Senator Wellstone, and unanimously adopted by the Senate, the Family 
Violence Amendment mandated that states provide services and make flexible waivers. Congo 
Rec. S. 8141-8142 (July (8, 1996) (attached at Tab 1). The Conference Committee changed the 
Family Violence Amendinent to a state option, but made no other alterations to the provision. H. 
Rep. 104-725 at 267 (Tab, 1). Thus, as adopted by Congress and signed by the President, the 
PRWORA contains two distinct mechanisms for state flexibility in cases of domestic violence: 
(1) under the Family Violence Amendment, states may make flexible good cause waivers of all 
T ANF program requirements and may increase services in cases of domestic violence and sexual 
abuse, P.L. 104-193, § I03(a)(1), Sec. 402(a)(7); and (2) under the hardship exemption, states 
may exempt up to 20"10 of their caseload from the operation of the five year time limit. [d. at 
Sec. 408(a)(7)(C). 

10 H.R. 4 contained a ;15% .xemption from the operation of the five-year time limit. The Conference 
Committee that dropped the Family Violence Exemption from H.R. 4 also added baerering or eXlXeme cruelty as a 
specific ground for a hardship exemption. while clarifYing thaI states did not have to provide such exemptions. 
Congo Rec. HI5324, HI5402 (De«mber 21,1995) (anached at Tab 4). , 
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ISSUE (1): Does the 20% cap on hardship exemptions from the five-year time limit, Sec:. 
408(a)(7)(C)(ii), restrict in any way the ability of states to make temporary good cause 
waivers of time limits under the Family Violence Amendment, Sec. 401(a)(7)(A)(iii)? 

The Family Violence Amendment allows states to waive for good cause numerous T ANF 
requirements, according to need and without a numerical ceiling on the number of cases. Sec. 
402(a)(7)(A)(iii). Only one requirement that states may waive under the Family Violence 
Amendment .- the state's lifetime limit on assistance -- is also covered by another exception in 
the statute. That exception, the hardship exemp~on:does have a 20% numerical limitation on 
how many cases may be exempted. Sec. 408(a)(7)(C)(ii). Comparing the explicit text of the 
Family Violence Amendment and the hardship exemption, the best and most consistent reading, 
giving full effect to both provisions, is that they create alternate mechanisms. Thus states 
making good cause waivFrs would not be bound by the 20% limitation in Sec. 408(a)(7)(C}. 

I 
Consequently, states retain the option to continue to pay benefits out offedera1 funds for 

more than 60 months to individuals who have been granted good cause waivers under the F aInily 
Violence Amendment from the operation of the five-year time limit, without a specific numerical 
limitation on the number of waivers and without counting those individuals subject to waivers 
toward the 20% cap on hardship exemptions. Clearly no other provisions of the Family Violence 
Amendment are even arguably subject to any numerical limitation. 

The legislative history, while not explicit on this point, fully supports the interpretation 
that the Family ViolenceJAmendment provides states the option of creating a separate, alternate 
track to deal with cases of battering or extreme cruelty. Further, a reading that transports the 
limitations of the hardship exemption into the Family Violence Amendment is strained in light of 
the Amendment's text and; in fact, nullifies the clear statutory language. 

(a) The text ollhe two pTovisions aeate diffeTent mechanisms - waiven vs. 
exemptions. The statutory language is the clearest distinction between the Family Violence 
Amendment and the hardship exemption. While the hardship exemption creates long·term 
exemptions from the five~year time limit, the Family Violence Amendment creates variable good 
cause waivers, for a necessary period of time, of any program requirement. Black letter 
principles of statutory interpretation dictate that in interpreting any legislative provision, one 
looks first to the actual Janguage for guidance. Marshall v. EI Paso Natural Gas Co., 874 F .2d 
1373, 1383 (10th Cir. 1989). Words are to be given their ordinary and common meanings, and a 
"common sense," reasonable construction. See, e.g., FirsJ United Methodist Church v. United 
States Gypsum Co., 882 F.2d 862,868 (4th Cit. 1989), cen. denied, 493 U.S. 1070 (1990); 
Caminetti v. Uniled SlaJes, 242 U.S. 470, 485 (1917). The best reading of the two provisions, 
one using non-limited "exempt" language and the other using "waive ... (for so long as 
necessary)" is that the two mechanisms are different in scope and application. Compare Sec. 
408(a)(7)(C)(i) with 402@(7)(A)(iii). 

The fact that the language used in an amendment is different than that used by the 
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existing text of the bill being amended is particularly significant. Where language is the same in 
an amendment as in the existing bill, they are considered to have the same meaning, but an 
amendment using a change in language indicates a change in meaning. See Norman 1. Singer, 
Stalutes and Statutory Construction §§ 22.29, 22.35 (5th ed. (994); cf Aetna Casualty & Surety 
CO. II. Buclc, 594 So.2d 280, 283 (Fla. (992); see also Marshall, 874 F .2d at 1500 (construction 
that renders some words surplusage to be avoided). Indeed, any amendment is presumed to have 
as its purpose to change some aspect of the eltisting statute, and by looking to the language used 
and changes made one can discern that purpose. See In re Marriage of Hawking, 608 N.E.2d 
327,330 (Ill. App., IstDist. (992), appeal denied, 612 N.E.2d 513 (1993). 

Other aspects of the text of the two provisions show that they are conceptually and 
operationally distinct. For example. there is no numerical limit of any kind in the text of the 
Family Violence Amendment, no reference whatsoever to the 20% limit specified in Sec. 
408(a)(7)(C)(ii), and no suggestion that any of its provisions cannot be used to its full extent. 
Sec. 402(a)(7). Significantly, the hardship exemption is not specifically a domestic violence 
provision; it allows the siates to define hardships that may include battering or extreme cruelty 
under other possibilities. 'but it does not encompass the other mechanisms established in the 
Family Violence Amendment for addressing domestic violence, such as screening and referrals, 
and relief from other welfare requirements. Compare Sec. 408(a)(7)(C) with Sec. 402(a)(7). 
Moreover, the hardship exemption contains no reference to the definitions or waivers the state 
may have adopted under Sec. 402(a)(7), indicating that whether the state considers domestic 
violence in its definition of hardship and how it does so has nothing to do with whether or how 
the state adopted the Family Violence Amendment. [d. 

The sole point of !=omparison between these proviSions, the fact that they both rely on the 
same definition to create :flexibility in the operation of welfare rules, is not enough to overcome 
the vast differences in language and structure between these two provisions. See, e.g., Sanchez v. 
AleXiS, 131 Cal. App. 3d 709. 715 (Ct. App., 4th Dist. 1982) (language to be construed in context 
and with respectto entire statute, and conforming to apparent legislative purposes). The statute 
gives states many ways tQ consider domestic violence when implementing its T ANF program. 
One way is to adopt the option in the Family Violence Amendment to implement a program that 
deals with domestic violence and allows waivers of whatever program requirements the state 
believes should be waived to help victims of domestic violence. Another approach would be for 
states to include domestic violence as a one of the criteria under See. 408(a)(7)(C) for 
determining who will be exempt from the durationallimitation on assistance. Like the Family 
Violence Amendment, the hardship exemption is pennissive. Sec.408(a)(7)(C). A state could 
choose to utilize one, both or neither. Reading these provisions as giving states the option of a 
separate track for domestic violence gives the fullest effect to both provisions. See, e.g., 
Marshall, 874 F.2d at 1501 (reasonable construction hannonizing disparate statutory sections). 

(b) The legislative history suppom tire clear textual evidence that Congress intended to 
create a new. separate systemfor cases of domestic violence. The legislative history, although 
not explicit on this point, is fully consistent with a legislative intent to distinguish between long-
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term exemptions and flexible waivers. The change in language from the Family Violence 
Exemption adopted in H,R. 4, to the tolling/waiver language used in the Joint Resolution and the 
Family Violence Amendment, demonstrates a change in intent. Senator Wellstone's floor 
statements emphasize the need for flexible, case-by-case consideration. As he stated in 
proposing the Family Violence Exemption, "we cannot have 'one size fit alL'" Congo Rec. 
S8141 (July 18, 1996) (Tab 1). The fact that the Family Violence Amendment was adopted 
after the hardship exemption further emphasizes that Congress did not intend to be limited by the 
terms of the existing hardship exemption, for when an amendment and an existing provision are 
in potential conflict, it is the last statement oflegislative will that governs. Singer at § 22.35. 

As explained above, this choice of the term "waiver" rather than "exemption" was 
deliberate. Waivers are responsive to the policy goal of making welfare-to-work programs 
work for battered women, rather than considering them universally permanently unemployable. 
Whilc in some cases, long-term physical or mental disabilities may require permanent 
exemptions, in many cas~s a temporary waiver will be the best solution. The waiver can enable 
an individual sufficient time to recover from the effects of violence, or to move to a place of 
safety, or can ensure tha(no unfair penalty results when fears, threats or actual reprisals from an 
abuser make a woman unable to meet a requirement. 

It is noteworthy that a letter sent to the welfare Conferees by the co-sponsor of the Joint 
Resolution, Rep. Roybal-Allard, and co-signed by Rep. Sue Myrick (R-NC) stressed that 
"because circumstances differ, the amount oftime battered women need to rebuild their lives 
varies," and that women covered by the Family Violence Amendment "are not permanently 
disabled and should not ~e included·in the 20% permanent exemption." Dear Conferees LeUer of 
July 25, 1996 (attached at Tab I). 

Finally, Congress knew the numbers of women who may have need of some form of 
waiver provision. As Senator Wellstone stated in introducing the amendment, "the Taylor 
Institute in Chicago ... documented that between 50 and 80 percent of women receiving AFDC 
are current or past victim~ of domestic abuse." Congo Rec. 88141 (July 18, 1996) (Tab 1). 
Given such evidence, it is much more consistent to read Congress' intent to provide sufficient, 
temporary waivers for all, rather than to allow an insufficient number of permanent exemptions. 
The presence of a good cause requirement, Sec. 402(aX7XAXiii), means that Congress' grant is 
not completely open-ended, but responsive to the need. 

Since "the primary goal of statutory construction is to ascertain and follow the intent of 
the legislature," Marshall, 874 F.ld at 1383, reading the provisions as separable is the most 
consistent with both the statutory language and intent of Congress. See also Hawking, 608 
N.E.2d at 329. 

. 
(c) The policies underlying the welfare bill and the Family VIOlence Exemption, as 

explicitly expressed by Congress, would be undermined by a contrary interpretation. 
Interpreting family violence waivers as distinct from the terms of the hardship exemption will 

!ill 
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advance the policies expressed in the welfare bill of promoting state flexibility and individual 
self-sufficiency. It will also more fully address the concerns specifically detailed in the Joint 
Resolution that led Congress to adopt the Family Violence Amendment. 

As the welfare legislation specifically states, the purpose of the TANF program is to 
"increase the flexibility of states" and for states to adopt programs promoting job preparation and 
work. P.L. 104-193, §103(a)(I), Sec. 401 (attached at Tab 4). Allowing states to choose 
between utilizing either or both of these differing mechanisms. depending on the need, is the 
most consistent with increasing the flexibility of states. It also promotes job preparation and 
work, by encouraging states to look to temporary waivers, along with services to move battered 
women to self-sufficiency at an appropriate pace. Since presumably the purpose oflimiting the 
number of hardship exemptions was to ensure that states did not simply abandon a large 
percentage of difficult c~es and pay benefits indefinitely, and since the Family Violence 
Amendment specifically rejected exemptions in favor of temporary waivers, there is no reason to 
numerically limit the number of temporary waivers and every reason to encourage them. 

Finally, this inteIfretation best serves the underlying purposes of the. Family Violence 
Amendment, as stated explicitly by the 104th Congress in the Joint Resolution, and as reflected 
by the floor statements of Senator Wellstone, and by Congress' ongoing commitment to end 
violence against women expressed by passage of the Violence Against Women Act. An 
interpretation that favors increased safety and self-sufficiency for battered women and their 
families, and that encourages states to design welfare programs to address domestic violence and 
sexual abuse if they so choose, without capping to the numbers of women who may need waivers 
of time limits on receiving assistance, is the interpretation that best serves Congress' purpose in 
passing the legislation. . 

Issue (2): Will a financial penalty apply to states that fail to meet mandatory monthly work 
participation rates requ,ired by Sec. 407 b~QSe they have granted flexible good cause 
waivers in cases of dom~tic violence? , 

r 
States adopting th'e Family Violence Amendment may make good cause waivers of that 

state's work requirementS, including the mandatory federal two-year time limit before work is 
required, for individuals in cases of domestic violence. However, when a state chooses to 
address the needs of battered women by adjusting work requirements, a state could fear incurring 
a financial penalty under Sec. 409(a)(3) for failing to meet mandatory monthly work 
participation rates. Reviewing the existing evidence oflegislative intent, and the relevant 
language, the best reading of how these two provisions interact is that the adoption of the Family 
Violence Amendment option constitutes reasonable cause for failing to meet the participation 
rates mandated by Sec. 407 of the T ANF program. Thus, no financial penalty for failing to meet 
monthly work participation rates would apply to states in such a case. Indeed, an alternate 
reading that financially penalized states for carrying out the dictates of the Family Violence 
Amendment would essentially nullifY its effectiveness. 

9 
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The text of the FlIDlily Violence Amendment does not state that good cause w-aivers will 
count against a state. In ,the absence of a clear statutory directive, one looks to evidence of 
Congressional intent for the best inteIpretation. First United Methodist Church, 882 F.2d at 
868. However, the statute does contain an explicit textual basis for excusing penalties for 
reasonable cause, Sec. 409(b) (attached at Tab 4). The language clearly contemplates that 
participation rate failures may be excused. While there are specific textual exceptions to 
"reasonable cause," they do not include the work participation rates. Sec. 409(b}(2)_ Further, the 
PRWORA contains an explicit grant of authority to states to modifY the work requirements and 
time limits for battered women and their families. Exercising this authority and furthering the 
clear legislative intent to ;mdress obstacles to employment caused by domestic violence meets 
any common sense definition of the term "reasonable cause." See Marshall, 874 F .2d at 1500. 

As discussed above, the Family Violence Amendment is a reflection of Congress' serious 
commitment to addressing all forms of violence against women, and particularly responds to 
research showing that violence hinders successful welfare-to-work transitions. As Rep. Roybal
Allard stated to her colle~es on the House Budget Committee in urging them to adopt the 10int 
Resolution, "[t)hese are not women who are lazy or don't want a job. These women want to 
work but. .. their efforts of self-improvement are often sabotaged .... One of the challenges that 
we in Congress face is to' reform the welfare system in a way that helps women who are victims 
of abuse, not punishes th\!m." Budget Comm. Trans. at 267 (Tab 2). Clearly. Congress was 
concemed particularly with the ability of battered women to quickly move to self-sufficiency, 
and built in a mechanism, the Family Violence Amendment, to respond to that problem. 

The findings in the 10int Resolution expressly documented facts on the correlation 
between violence and difficulties with employment. Congo Rec. H6015-16 (June 7, 1996) (Tab 
2). These findings incIu4ed: one quarter of battered women surveyed lost ajob due at least in 
part to domestic viOlence', over half reported harassment by their abuser at work, over fifty 
percent of women in welfare to work programs have been or are currently victims of domestic 
violence, and bajterers often sabotage women's efforts at self-improvement. Ii at 6015. This 
resolution was passed by both houses of Congress only a few weeks before the Senate passed the 
Family Violence Amendment, and is a clear statement of legislative concern with the effect on 
work. Senator Wellston~'s statement in introducing the Family Violence AmendInent used the 
illustrative example of Monica Seles, and her difficulties in returning to work after a violent 
assault, as support for the proposition that "one si2e~ does not "fit all." Congo Rec. S. 8141 (July 
18,1996) (Tab I). 

The I04th Congress also had knowledge that participation rate penalties could be an 
impediment to the successful implementation of any form of work requirement waiver or 
exemption. In offering the Family Violence Exemption attached to H.R. 4, Senator Wellstone 
stated that "it is extremely important that States be allowed to [provide exemptions]. Otherwise 
they will be penalized for,not reaching their employment goal." Congo Rec. S. 13525 (Sept. 13, 
1995) (Tab 3). The Senator's statement refers to the fact that, when abuse prevenu; women from 
working, the state may, ~ a practical result, face a penalty because the state will unable to move 
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that individual as quickly into the workforce. Unless the state has a way to avoid including that 
individual in determining participation rates, the net effect of the incidence of violence in the 
lives of welfare recipients will be the failure of state programs to meet their employment goals. II 

Giving effect to Congress' intent to allow states to make case-by-case determinations 
rather than "one size fits all" requirements in situations of domestic violence, requires waiving 
penalties for failing to meet participation rates as a result of implementing the Family Violence 
Amendment. The ability of states to grant waivers will be seriously compromised if that waiver 
counts against the state when calculating mandatory participation rates. Indeed, these waivers 
will become, as a practiCl!l matter, unavailable. It will serve none of the goals ofincreased state 
flexibility, successful transition to self-sufficiency, or protection of battered women, if states are 
punished for granting waivers. 

Since statutes should be construed "to effectuate their intent and beneficial purposes, not 
to defeat them," Colorado Health Care v. Colorado Dept. o/Social Services, 842 F.2d 1158, 
1171 (lOth Cir. 1988), the Department should refrain from penalizing a state's failure to meet 
mandatory monthly participation rates, when that failure results from the state's program for 
addressing domestic violence. This construction best comports with the legislative intent, and 
best carries out the beneficial purpose of the Family Violence Amendment. See also Esta Cater 
Charters, Inc. v. Ignacio, 875 F.2d 234, 238-39 (9th Cir. ·1989) (avoid construction that causes 
injustice or exacerbates harsh consequences). 

ISSUE (3): May states choose to grant flexible good cause waivers of any program 
requirements; not just tbe specific examples listed in Sec. 40Z(a)(7)(A)(iii), whcre 
compliance would make it harder for welfare recipients to escape domestic violence, or 
where the requirements would unfairly penalize past, present or potential victims of 
physical or sexual violence? 

, 
Based on the explicit text of the Family Violence Amendment, states may choose to 

waive any program requirements that fit the definition contained in the Amendment. The 
evidence of the legislature's intent further supports this reading. 

The amendment's text states that a state may ''waive pursuant to a determination of good 
cause, other program requirements such as" and then lists several examples. Sec. 402(7)(A)(iii). 
Under tenets of statutory interpretation, the phrase "such as" clearly means that the listed 
programs are exemplary and not exhaustive. See, e.g., Pacific Mutual, 722 F.2d at 1500; 
Caminetti, 242 U.S. at 48,S. Determining what requirements qualify for a waiver requires 
applying the principle contained in the amendment itself. The waiver must be in a case "where 

I 

II ThaI slate option amendment, in fact, explicitly stated tha1 waived individuals would not be counted 
towards calculation ofpanicipation rates. Congo Rcc. S13561 {September 13, 1995){Tab 3}. 

II 
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compliance would make it more difficult for individuals receiving assistance under this part to 
escape domestic violence or unfairly penalize such individuals who are or have been victimized 
by such violence, or individuals who are at risk of further domestic violence." Sec. 
402(7)(A)(iii). Thus, the list is not completely open-ended, but limited by the application of this 
principle. 

This interpretation gives full effect to the policies and purposes behind the amendment. 
As described above, Congress was concerned with the serious barriers that domestic violence 
poses for economic self-sufficiency, and with encolUaging states to ensure that new welfare 
requirements did not jeopardize the safety of battered women. Congress had knowledge about 
how a wide range of requirements could be difficult or dangerous to meet or work an unfair 
penalty. However, the freedom and flexibility of a block grant system means that requirements 
will vary widely from state to state. Thus, an exhaustive list of covered programs is not as 
effective as a general principle against which any requirement may be measured. Permitting 
states to grant waivers in any cases where compliance with any program requirement would 
make it difficult or dangerous or works an unfair penalty is the only interpretation consistent with 
legislative intent and policy. 

ADDITIONAL ISSUES FOR FURTHER CONSIDERATION 
! 

In addition to ans.wering these questions, our conversations have addressed other aspects 
of the PRWORA where Interpretations of the statute could benefit battered women moving to 
self-sufficiency, and assist states in addressing their needs. These are noted here briefly. We and 
other advocates are available to discuss these issues further if the Department views them as 
promising avenues of exploration. 

In addition to the interpretations discussed under Issues [ & n above, HHS should 
consider defining reasonable cause for exceeding the 20% limit on hardship exemptions to 
include state programs providing services to address domestic violence in the welfare-to-work 
transition. Thus, in states that do not adopt the WellstoneIMurray Family Violence Exemption, 
where the state is providipg assistance in the form of both benefits and services to battered 
women who may need additional time to successfully retain employment, no financial penalty 
would apply under Sec. 409(a)(9), because of reasonable cause for failure to comply under Sec. 
409(b). 

Another area for further consideration is the flexibility of the definition of work. States 
may need guidance fromHHS in interpreting "work activities.~ Tailoring that definition to assist 
battered women who may need to pursue legal, medical, psychological, and other forms of 
assistance in order to successfully retain employment would benefit both the individuals 
involved and advance the long-tenn policy goals of the statute. 

Finally, we look forward to continuing to work with the Department on implementation 
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issues, such as fashioning appropriate guidelines for screening and referrals and detennination of 
good cause for granting waivers. 

CONCLUSION 

After considering the text of the legislation, the documented legislative history, and the 
expressed intent of Congress, and applying basic principles of statutory inteIpretation, the 
following are the most supportable interpretations: 

(I) The 20% cap on continuous hardship exemptions from the five-year time limit, 
Sec. 408(a)(7){C){ii), does not restrict in any way the ability ofstates to make 
temporary good ,cause waivers of time limits under the Family Violence 
Amendment, Se~ 402(a){7){A)(ili). 

(2) A financial penalty should not apply to states that fail to meet mandatory 
participation rates required onder Sec. 407 because they make flexible good cause 
waivers in cases of domestic violence. 

(3) States may cboo~e to grant flexible good cause waivers of any program 
requirements, not just the examples listed in Sec. 402(a)(7)(A)(iii), where compliance 
would make it harder for welfare recipients to escape domestic violence, or where 
the requirements would unfairly penalize past, present or potential victiIns of ,. 
physical or sexual violence.-

We urge the Department to adopt these interpretations in any relevant regulations or guidance 
documents issued to the s,tates, as well as taking steps to promote the successful implementation 
of the Family Violence Amendment by state governments. 
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THE WHITE HOUSE 

WASHI NGTON 

October 3, 199f? 

MEMORANDUM FOR THE SECRETARY OF HEALTH AND HUMAN SERVICES 
THE ATTORNEY GENERAL 

SUBJECT: Guidelines to States for Implementing 
the Family Violence Provisions 

Domestic violence has a devastating impact on families and 
communities. Each year, hundreds of thousands of Americans 
are subjected to assault, rape, or murder at the hands of an 
intimate family member. Our children's futures are severely 
threatened by the fact that they live in· homes with domestic 
violence. We know that children who grow up with such violence 
are more likely to become victims or batterers themselves. The 
violence in our homes is self-perpetuating and eventually it 
spills into our schools, our communities, and our workplaces. 

Domestic violence can be particularly damaging to women and 
children in low-income families. The profound mental and 
physical effects of domestic violence can often interfere with 
victims' e·fforts to pursue education or employment -- to become 
self-sufficient-and independent. Moreover, it is often the case 
that the abusers themselves fight to keep their victims from 
becoming independent. 

As we retorm our Nation's welfare system, we must make sure 
that welfare-to-work programs across the country have the tools, 
the training, and the flexibility necessary to help battered 
women move successfully into the work force and become 
self-sufficient. 

For these reasons, I strongly encourage States to implement 
the Wellstone/Murray Family Violence provisions of the Personal 
Responsibility and Work Opportunity Reconciliation Act (PRWORA) 
of 1996 (Public Law 104-193, section 402(a) (7)). These 
provisions invite States to increase services for battered women 
through welfare programs and help these women move successfully 
and permanently into the workplace. The Family Violence pro
visions are critical in responding to the unique needs faced by 
women and families subjected to domestic violence. 



, . .... , 

2 

As we move forward on our historical mission to reform the 
welfare system, this Administration is committed to offering 
States assistance in their efforts to.implement the Family 
Violence provisions. 

Accordingly, I direct the Secretary of the Department of Health 
and Human Services and the Attorney General to develop guidance 
for States to assist and facilitate the implementation of the 
Family Violence provisions. In crafting this guidance, the 
Departments of Health and Human Services and Justice should 
work with States, domestic violence experts, victims' services 
programs, law enforcement, medical professionals, and others 
involved in fighting domestic violence. These agencies should 
recommend standards and procedures that will help make transi
tional assistance programs fully responsive to the needs of 
battered women. 

The Secretary of Health and Human Services is further directed 
to provide States with technical assistance as they work to 
implement the Family Violence provisions. 

Finally, to more accurately study the scope of the problem, we 
should examine statutory rape, domestic violence, and sexual 
assault as threats to safety and barriers to self-sufficiency. 
I therefore direct the Attorney General and the Secretary of 
Health and Human Services to make it a priority to understand 
the incidence of statutory rape, domestic violence, and sexual 
assault in the lives of poor families, and to recommend the best 
assessment, referral, and delivery models to improve safety and 
self-sufficiency for poor families who are victims of domestic 
violence. 

I ask the Secretary of Health and Human Services and the 
Attorney_General to report to me in writing 90 days from the 
date of this memorandum on the specific progress that has been 
made toward these goals.' 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana FortunalOPD/EOP, Andrea Kane/OPD/EOP 

cc: 
Subject: Welfare and domestic violence update 

HHS today held a meeting with domestic violence advocates regarding the regulation and they said 
it was generally well received, although the advocates of course want to review the details. Our 
friend Pat Reuse of the NOW Legal Defense Fund was there and apparently saw some merit to our 
structure. By contrast, Senator Murra 's staff was s iI . at Monday's briefing of 
HI staff, althoug thinks that won us oints ns. Per our earlier emails, 
I will put last wee s wee y report summary on the "hot issues" sheet for the President's trip to 
Washington this weekend. 

On a related matter, Bonnie Campbell of DOJ's Violence Against Women office is speaking at 
SUNY Stonybrook on Friday, and I've faxed her our summaries so she can be on message. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

ee: Diana Fortuna/OPD/EOP 
Subject: letter to MurrayIWelistone 

I have not yet persuaded OMB not to respond to this old letter from Murray and Wellstone, but I'm 
still trying. I'm now trying to get Sally Katzen's shop to object since the reg is under review. 
They've asked me to revise their draft letter which is awful. 

-----.-------.------.- Forwarded by Cynthia A. Rice/OPD/EOP on 10/22/97 05:28 PM ---------------------------
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Record 

To: Cynthia A. Riee/OPD/EOP 

cc: 
Subject: letter to Murray/Wellstone 

Cynthia, the Director wants to respond to the Senators. I have watered this down to say almost 
nothing. How does this look? If there is a particular sentence that is of concern to you, please let 
me know if you could suggest a modification. thanks 

Dear: 

Thank you for sharing your views on the Wellstone/Murray Family Violence Option 
provision that was contained in the Senate-passed budget reconciliation bill. The provisions 
would have given states discretion to issue temporary waivers from various requirements in 
their welfare plans to victims of domestic violence. 

The Balanced Budget Act of 1997 (BBA) was the result of a long process of bipartisan 
negotiations. The final legislation contained language requiring a study of the effect of family 
violence on contributing to the use of welfare programs. Recognizing that your concern was 
resolved in a manner different than you had hoped for, we must emphasize that the final bill 
viewed as a whole represents bipartisan consensus, which balances the budget and cuts taxes 
for middle class families, while protecting important priorities such as education and children's 
health care. 



As you know, there are ongoing efforts to address this concern as a part of the Labor, 
Health and Human Services fiscal year 1998 appropriations bill. 
J.s yay aR~ I BaY8 dis.YESGS; '''8 share yeyc g,QaJ gf FGRRittiRg states Ie gFaat temperary 

urai"81=S ;':Qm tRe 1"9" .. des aRd time limits to lfi.tiaui of dQAtesti. "ioleAce We share 
concerns that you have in this area and believe that the regulation nearing completion at the 
Department of Health and Human Services will g9 a 19R9 "'a~' t9 address some of them. 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Diana Fortuna/OPO/EOP 

cc: 
Subject: Update from Barry re: Labor·HHS/Murray 

---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 10/24/9701 :53 PM ---------------------------

~·"vv",,' I::B ' i , 

r"""':" hiP !-L '(£~ Barry White 
~.. 10/24/9701:14:36 PM 

? 

Record Type: Record 

To: Cynthia A. Rice/OPO/EOP 

cc: Lisa M. Kountoupes/OMB/EOP, Keith J. Fontenot/OMB/EO?, Anil Kakani/OMB/EOP 
Subject: Re: Has anything happened in Labor-HHS re: Murray? IfI 

I haven't been able to raise Chow yet, but here's what I'm told by House Democratic staff. 

Murray continues to hold out for her language in the bill itself, not the report. Obey spoke in 
support of her. Republican members opposed. Senate Republican staff have been told to try to 
craft something "narrower" that might be considered. House D staff don't know what that might 
be, nor are they being asked to participate. 

They don't think a bill language provision can make it through. They have been talked to by 
Murray staff In a manner similar to the treatment we got. 



" 
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MEMORANDUM FOR ERSKINE BOWLES 

FROM: Franklin Raines and Bruce Reed 

SUBJECT: Domestic Violence Waivers 

Despite our many efforts we have been unable to persuade Senator Murray to 
embrace our approach on welfare reform and domestic violence. We recommend 
against supporting her proposal in the Labor-HHS conference given that it is at 
odds with our policy. We believe the issue would be better addressed through 
regulation; Secretary Shalala strongly agrees. This memo provides talking points 
describing our position and provides a brief comparison of the domestic violence 
amendment offered by Senator Murray and the HHS regulations currently under 
review. 

Talking Points 

• We share Senator Murray's goal of allowing states to grant temporary 
waivers from welfare reform rules to victims of domestic violence while 
ensuring that these women receive the services they need to become 
self-sufficient. 

• We disagree with Senator Murray about how best to achieve these goals. 
We believe Senator Murray's proposal would allow states to largely escape 
the new welfare law's work rules and time limits while failing to provide 
victims of domestic violence with the services they need to get on the road 
to self-sufficiency. 

• We support a policy that will encourage states to provide temporary waivers 
to victims of domestic violence and require that they provide services to 
these women while maintaining the welfare law's strong work focus. 

Background 

Senator Murray has long advocated a proposal that would exclude victims of 
domestic violence from the welfare work requirements and time limits. The Senate 
adopted her amendment as part of the Senate Labor-HHS bill, which is now in 
conference. Senator Murray's proposal has passed the Senate several times, but 
has always been dropped in conference. Our Statement of Administration Policy on 
the Labor-HHS bill does not mention her amendment. Senator Murray has long 
been aware that both the DPC and HHS have serious reservations about her 
approach to this issue. 

Currently, states can exempt victims of domestic violence from work 

Page 1JI 
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requirements and time limits, so long as they put 30 percent of their overall 
caseload to work and enforce the time limit for 80 percent of their caseload. 
Senator Murray's approach would change the law by allowing states to grant 
exemptions to these women wholly independently of the overall work and time 
requirements. This approach would significantly weaken the welfare law's 
emphasis on work: for example, if 15 percent of the caseload were granted 
domestic violence waivers, then only 15 percent of the total caseload would have 
to work. At the same time, Senator Murray's proposal would do nothing to ensure 
that victims of domestic violence actually get the intensive assistance they need to 
become self sufficient; indeed, the proposal might well lead states to wholly ignore 
these women. 

DPC, OMS, and HHS believe there is a better way to meet our and Senator 
Murray's joint goals, although Senator Murray strongly disagrees. We have been 
working on regulations clarifying that HHS will not subject states to penalties if 
they fail to meet the work rates because they have exempted victims of domestic 
violence, so long as their exemptions are temporary and the state also provides 
services to help these women become self-sufficient. In particular, the proposed 
regulation will: 

• Ensure that domestic violence waivers (1) are based on an individualized 
assessment, 
(2) have limited duration and (3) are accompanied by an appropriate services 
plan designed to provide safety and lead to work. These provisions would 
help ensure that victims of domestic violence get the assistance they need 
and that states grant waivers only for individuals who need them. 

• Excuse states from a penalty for failing to meet its work participation rate if 
the state meets the rate for the part of its TANF population that has not been 
granted domestic violence waivers. 

(Within the Administration there is still some dispute between us and HHS over 
excusing states that grant domestic violence waivers from the 5-year time limit as 
well as from work requirements. We are currently discussing middle ground 
positions and hope to work through this dispute at the staff leveL) 

Soth OMS and DPC believe that the proposed rule we are working on with HHS will 
result in a fair policy which balances our goals of protecting victims of domestic 
violence and ensuring the strong work focus of welfare reform. We believe it is 
critical that real services be provided to victims of domestic violence and that 
states not be penalized for providing these specialized services, but also that states 
not be given loopholes to escape work requirements or time limits. 

Despite our efforts to address Senator Murray's concerns, we do not expect that 

Page 2JI 
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she will be satisfied with any proposal that falls short of her amendment. 
However, based on HHS consultation with outside groups during the regulation 
development process, we do believe that many women's advocates will understand 
how much our proposal does to help victims of domestic violence. 

Page 3] 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: Anil Kakani/OMB/EOP, Laura Emmett/WHO/EOP 
Subject: Revised Murray Language 

Ann Grady/Senator Murray has some revised statutory language -- I think as a result of our 
conference call -- which she faxed to Mary Bourdette and may be offering in the Labor-HHS 
conference tonight. It is an attempt to come closer to us, but it doesn't quite do the trick. Here's 
how it seems to work: 

1) States can grant as many domestic violence waivers as they want (current law); 

2) Individuals with waivers are not counted in the work participation or time limit calculation 
(same as Murray's prior proposal); 

3) If a state would have failed the participation rate or time limits but for step #2, then the 
Secretary may review the waivers granted by the state and may "revoke any waivers" that the 
"Secretary finds were not granted in good faith." Presumably this "revocation" puts those 
individuals back in the calculation. 

Problems I see: 
a) The Secretary doesn't have the authority to revoke the waivers granted to 

individuals .... and thus they wouldn't be put back in the calculation .... so the mechanism doesn't 
quite work here. _ 

b) The burden of proof has shifted somewhat: here, the Secretary finds "bad faith waivers" 
in order to increase the participation rate, rather than lowering the participation rate for waivers 
granted appropriately. 

c) Waivers don't have to include services, or be temporary, or be granted based on an 
individual assessment, i.e., to people who really need them. 

Anil, I'll fax you a copy. 



Domestic Violence 

The Administration firmly supports welfare reform that: 

~ protects victims of domestic violence and encourages States to adopt the Family 
Violence Option (FVO). 

promotes work and ensures that states meet the work participation rates (which require 
that 30% of States' adult caseload participate in work activities in FY 98, rising to 
50% by FY 2002.) . 

provides assistance to needy families on a temporary basis and ensures that states meet 
five year time limits on federal assistance (for 80% of their case1oad). 

~ provides states with broad flexibility to design welfare programs, while holding them 
accountable for meeting critical work and time limit provisions. 

Since the enactment of the historic welfare reform legislation, the Administration has worked 
with federal, state and local officials. experts and advocates, including domestic violence 
advocates, all around the country to develop policies to ensure that the new legislation is 
implemented in a manner that is consistent with the above goals. The development of 
policies to strictly enforce the work and time limit provisions and to give states incentives to 
implement the Family Violence Option was an especially important challenge. 

The Administration does not support the Murray amendment because it allows States to . 
exclude victims of domestic violence in calculating work rates and time limit exceptions and 
fails to require States to grant waivers that are temporary, based on individualized assessment 
and include services. 

The Administration does support a policy that: 

~ requires States to include' victims of domestic violence in the calculations of their . 
work participation rates and the time limit exceptions. 

~ endorses the Family Violence Option and clearly advises states that temporary 
waivers from program requirements may be granted to victims of domestic violence. 

~ authorizes HHS to excuse States that ado~ the FVO from fmancial penalties 
when their failure to meet work and, at least in some circumstances, time limit 
requirements is attributable to the granting of domestic ,,;olence waivers that are based 
on individual assessments. are temporary, and include individualized safety and service 
plans. 

By allowing States this critical protection from financial penalties, we believe that the policy 
encourages States to adopt the Family Violence Option (22 States have adopted the PYO to 
date) and gives them a strong incentive to provide appropriate services to protect the safety of 
victims and prepare them for work. At the same time, this policy holds States accountable for 
meeting the tough work participation rate and time limit provisions in the Personal 
Responsibility and Work Opportunity Reconciliation Act of 1996. 



10-29-1997 10,55AM FROM MARY BOURDETTE 96905750 

: Provided funher. That, notwilhstaDdini any other provision of: law. for fiscal year 1998. 

an adult recipient of benefits under title tv -A of 1he Social Security Act who is a victim of 

severe abuse and has been medically.proven to be incapacitated for a period of 30 or more days 

shall not be included for purposes of detennining a State's compliance with the partic;ipation rate 

requirements ser forth in section 407. for putpOSeS of applying The li.m.itation described in section 

408(a)(7)(C)(ii). or for pu:poscs of detcnnining whether to impose a penalty under paragraph 

(3). (5). or (9) of section 409(a) of such Act 

P.2 
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FlUE NO. 542 10~30 "57 15:43 ID: 

Compromise l!\Ilguagc to Mumty amendment. 

During Federal tiscal year t 998, and adult victim of d 
defined in sec 40 1 (a)(7)(B) ofthe Social Security Ac all not for purpOSCIl 
of section 401 of the SSA be treated as recipient of as Istance under the 
state program funded under part A of title rv of the S" ial Security Act. 

~ ~Ol(Ak. ... 
PO hc-e. 

s 
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Domestic Violence 

The Administration firmly supports welfare reform that: 

P.2 
W'Il--.l~ h<.. V;~t!.t.tLA-

• protects victims of domestic violence and encourages States to adopt the Family 
Violence Option (FVO), 

promotes work and ensures that states meet the work participation rates (which require 
that 30% of States' adult caseload participate in work activities In FY 98, rising to 
50% by FY 2002.) 

provides assistance to needy families on a temporary basis and ensures that states meet 
five year time limits on federal assiStance (for 80% of their caseload). 

• provides states with broad flexibility to design welfare programs, while holding them 
accountable for meeting critical work and time limit provisions, 

Since the enactment of the historic welfare reform legislation, the Administration has worked 
with federal, state and local officials, experts and advocates, including domestic violence 
advocates, all around the country to develop policies to ensure that the new legislation is 
implemented in a marmer that is consistent with the above goals. The development of 
policies to strictly enforce the work and time limit provisions and to give states incentives to 
implement the Family Violence Option was an especially important challenge. 

The Administration believes that this challenge can be met with a policy that: 

• requires States to include victims of domestic violence in the calculations of their 
work partiCipation rates and the time limit exceptions. 

• endorses the Family Violence Option and clearly advises states that temporary 
waivers from program requirements may be granted to victims of domestic violence. 

• clearly protects States that adopt the FVO from financial penalties when their failure 
to meet work and time limit requirements is attributable to the granting of domestic 
violence waivers that are based on individual assessments, are temporary, and incl ude 
individualized safety and service plans. 

By allowing States this critical protection from financial penalties, we believe that the policy 
encourages States to adopt the Family Violence Option (nearly 30 States have adopted the 
FVO to date) and gives them a strong incentive to provide appropriate services to protect the 
safety of victims and prepare them for work. At the same time, this policy holds States 
accountable for meeting the tough work participation rate and time limit provisions in the 
Personal Responsibility and Work Opportunity Reconciliation Act of 1996. 
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Record Type: Record 

To: Jason S. Goldberg/WHO/EOP 

cc: 
Subject: Follow up on EB notes 

In response to EB's notes in the last few days: 

1, Wofford memo re AmeriCorps: Sylvia and I have discussed this memo, and recommend that the 
President do a service-related event around Thanksgiving -- perhaps a radio address announcing 
legislation to reauthorize AmeriCorps, OPC staff is in regular touch with Wofford and his staff, and 
we'll work it out with them. 

2, Letter from safety advocates on airbags: At EB's request, we have been working with 
Kempthorne and NHTSA on a more acceptable compromise on crash testing and airbags, We 
appear to have succeeded in getting Kempthorne to modify his amendment in a way that satisfies 
NHTSA's and the Administration's concerns. It is not clear whether that will be enough to satisfy 
Joan Claybrook (who sent the letter you forwarded to me), but we're better off than we were, 

3. Sen. Murray follow-up: We put an item on this in our Oct 9. weekly, which you should have. In 
brief, OPC and OMB explained the approach HHS will take on domestic violence and welfare reform 
in an upcoming regulation, and suggested language to Murray's staff. (The HHS approach gives 
states the ability to offer good cause exemptions for victims of domestic violence, but requires the 
states to provide them with services and doesn't gut the work requirements.) Murray wasn't 
satisfied with the Administration's approach, and may try to insist on her amendment, which is 
unacceptable to the House (HHS, OPC, and OMB don't like her approach either). Harkin may 
propose a compromise which explicitly calls on HHS to regulate on this matter, which we would 
welcome -- but that may not be enough for Murray. We'll keep you posted. 
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SEC. __ .• PRO'J1CcnN'G VICTDIS OF FAMILY VIOLE NCR. 

(a) FINDINGS.-Co.ngress finds that-

(1) the intent of Congress in amending parl A 

of title IV of the Social Security Act (42 U.S.C. 601 

et seq.) in section 103(110) of the Personal Respon

sibility and Work Opportmrity Reoonciliation Act of 

1996 (Public Law 104-193; 110 Stat 2112) was to 

allow States to take·into account the effects of the 

epidemic of domestic -violence in establishing their 

welfare programs, by giving States the f1mbility to 

gTB.nt iIldividuel, temporaxy waivers for good cause 

to victims of domestiC violence who meet the criteria 

lISt forth in section 402(a)(7)(B) of the Social Secu

rity Act (42 U.S.C. 602(a)(7)(B»; 

(2) the allowance of waivers under BUch sections 

was not intended to be limited by other, separate, 

and independent provisioJl5 of part A of title IV of 

the Social SeCllrity Act (42 U.S.C. 601 et seq.); 

(3) under section 402(a)(1)(AHili) of BUch Act 

(42 U.S.C. 602(a)(7)(A)(iii», requirements under 

the temponuy assistance for needy families program 

under part A of title IV of such Act. may, for good 

cause, be waived for so long as necessazy; and 

~002 
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1 (4) good cause waivers granted pursuant to sec-

2 non 402 (a)(7)(A)(ili) of such Act (42 US.C. 

3 602(a)(7)(A)(iii)) are intended to btl temporary and 

4 directed only at particular program requirements 

5 when needed on an individual case-by·ease basis, and 

6 are intended to facilitate the ability of -victims of do-

7 mastic -violence to move forward and meet program 

8 requirements when safe and fe8S1'ble without inter-

9 ference by domestic violence. 

10 (b) Cl.t.B.I:FroA'l'ION OF W.AlVEB PltovIsroNS.-

11 (1) IN GJOO!!1UI. Section 402(a)(7) of the Bo-

. 12 cial Security Act (42 U.S.C. 602(&)(7» is amended 

13 by adding at the end the following: 

14 "(e) No N'C1MJilBICAL LIMITS.-In imple-

15 mcnting this paragraph, a State sball not be 

16 subject to any nmnerioal limitation in the 

17 grantiDg of good cause waivers under subpara-

18 graph (A)(Ui). 

19 "(D) WAIVDBD INDIVIDUALS NOT IN-

20 CLUDEl> FOR PUBPOSlilS OF CEB'l'AIN O'1'HER 

21 PROVISIONS OF THIS PABT.~ individual to 

22 whom a good cause waiver of compliance with 

23 this Ant has been gre.nted in accordance with 

24 subparagraph (A)(ili) shall not be included fOl" 

25 purposes of detennining a State's compliance 

~003 
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1 with the participation rate requirements set 

2 fo.rt.b. in section 407. for purposes of applying 

3 the limitation described m section 

4 408(a)(7)(CHii). or for purposes of detenDi"jng 

5 whether to impose a penalty under pBl'Il.grIlph 

6 (3), (5). or (9) of SectiOD 409(a). 

7 "(E) Sli:CB.E'UBI6J• REVIEW.-If. but for 

8 the provisions of subp~ (D), a State 

9 would fail to comply with the participation rate 

10 requirements set forth in section 407, BJ<Ceed 

11 the· lhaitation described in section 

12 408(a)(7)(C)(ii), or have a penalty Unp06ed 

13 under paragraph (a), (5), or (9) of section 

14 409(a), the Secretary may review the good 

15 cause waivers granted by a State UDder sub· 

16 paragraph (A) (iii) to determine whether the 

17 State has granted such waivers in good faith, 

18 and may revoke a.n,y waivers that the 8ecretaJy 

19 fmds 'wan! not granted in good faith.". 

20 (2) EFFECTIVE DATE.-The amendment made 

21 by paragraph (1) takes effect as if it had been in· 

22 eluded in the enactment of' section 108(a) of the 

23 Personal Responsibility and Work Opportunity Rec-

24 oncilia.tion Act of 1996 (Public Law 104-198; 110 

25 Stat. 2112). 

~UU4 
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1 (c) FEDERAL PARENT LoCATOR SEBVlCB.-

2 (1) IN GENiiBAL_-Section 453 of the Social 

3 Security Act (42 U_S.C. 653), 8& amended by see-

4 tion 5534 of the Balanced Budget Act of 1997 

5 (Public Law 105-33; 111 Stat. 627), iii amended-

6 (A) in sub&ection (b)(2)-

7 (i) in the matter preceding subpara· 

8 I!%'8ph (A), by insertiJlg "or that the 

9 health, safety, or liberty or a p&.rent or 

10 child would by unreasonably put at risk by 

11 the disclosure of such iDfonnation," before 

12 ''provided that"; 

13 (il) in subparagraph (A), by inserting 

14 ". that the health, safety, or liberty or a 

IS parent or child would by um-euonably put 

16 at risk by the disalosure of such infwma-

17 tion," before "&lid that information"; and 

18 (iii) in subparagraph (B)(H. by strik-

19 ing ''be halmful to the parent or the child" 

20 and iuaerting "place the health, safety, or 

21 liberty of a puent or child unreasonably at 

22 risk"; and 

23 (B) in subsection (e)(2), by inserting ", or 

24 to serve as the initiating court in an Ildion to 

(J 1,11,1,) 
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1 seek and order," before "against a noncusto-

2 dial" . 

3 (2) STATE PLAlJ.-Section 454(26) of the 80-

4 cial Security Act (42 U.S.C. 654), as amended by 

5 section 5552 of the Balanced Budget Act of 1997 

6 (Public Law 105-33; III Stat. 635), is atnended-

7 (A) in subparagraph (0), by striking "re-

8 sult in p~oal or emotional hann to the party 

9 or the child" and inserting ''place the health, 

10 safety, or liberty of a parent or child UDre88OD-

11 ably at risk"; 

12 (B) in subparagraph (D), by striking "of 

13 domestic violence or child abuse against a party 

14 or the child and that the disclosure of such in-

IS formation could be harmful to the party or the 

16 cbild" and iDsertiDg ''that the health, safety, or 

17 libt!Irty of a parent or- cbild would be unreason-

18 ably put at risk by the disclosure of such intor--

19 mation"; and 

20 (C) in subplll'&grBph (E), by striking "of 

21 domestic violem:e" and all that follows through 

22 the semicolon and inserting ''that the health, 

23 safety, or h'berty of a.pa.rent or child would be 

24 unreasonably put at riIik by the discioSlll'e of 

25 such Worm.tion pursuant to section 453(b)(2), 
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1 the court shall determine whether disclosure to 

2 any other person or ptIl'IlODS of information ra-

3 ceived from the Secretary could place the 

4 health, safety, or liberty or a parent or child 

S unreasonably at risk (if the court determines 

6 that disclosure to any other person could be 

7 harmlal, the oourt awl its 8@lmta shall not 

8 make any such disclosure);". 

9 (3) EFFECTIVE DATJil.-The amendments made 

10 by this section shall take effect 1 day after the effec· 

11 tive date desen'bed in section 5557(a) of the Bal-

12 anced Budget Act of 1997 (Publie Law 105--a3). 
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~ Calls 

Called to' ou a heads up that she will be briefin nn Dodd from Senator 
Hutchinson's 0 next week on the Texas co Investigation 
Norma·Cantu···· . . ................ ······'Pliiiiiied 

Education 
fMI97·lf:01AM··· 
:W5:i)953·· 

or.day, October 02, 1997 12:01 :00 PM 
PLe 11 re crack cocaine; he was going to c 
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NOW Legal Defense and Education Fund 
"Defining Ilnd Defending Women', Rightsfor 27 Yellrs" 

FAX 

Date: 5127197 FaX#: 456·7028 

To: Bruce Reed . , 

From: Pat Reuss # of pages, incl. eover:---o!2 ..... _ 

Comments: 

Good news! The House's "Sense of Congress on Family Violence Option Clarifying 
. Amendment" was added unanimously to the Senate Budget Resolution ou May 21. 
Enclosed is a copy of the Congressional R~ord where Senator Domcnic:i, in a strong 
show of bi-partisan support, offered this importDnt clarification. I hope tbis belps 
HHS as it writes regulations and guides the states about this Import:Jnt clarification. 
Please let us know if there is anything more we need (0 do. ' 

-
PleAse Dote thAt 'We hllve Il new mailiDg address. but are still in OUI' Sllm" Om!;u. Thanks 

itT/lank you fa" supporting OUT work through yow generous yeor-end donatitm" 
il 1014 m. rF'rnT"if"n Wnv 
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WithdrawallRedaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

001. memo 

COLLECTION: 

SUBJECrrflTLE 

Phone No. (Partial) (I page) 

Clinton Presidential Records 
Domestic Policy Council 
Elena Kagan 
OAlBox Number: 14371 

FOLDER TITLE: 
Welfare - Domestic Violence [4] 

DATE 

08/2311996 

RESTRICTION 

P61b(6) 

2009-1006-F 
jm22 

RESTRICTION CODES 
Presidential Records Act - 144 U.S.C. 2204(8)1 

PI National Security Classified Information ((a)(l) of the PRA! 
P2 Relating to the appointment to Federal office 1(8)(2) of the PRAI 
P3 Release would violate a Federal statute l(a)(3) orthe PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) orthe PRAI 
P5 Release would disclose confidential advice between the President 

and his adl'isors, or between such advisors la)(5) of the PRAI 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy l(a)(6) of the PRA) 

C. Closed in accordance with restrictions contained in donor's deed 
of gift 

PRM. Personal record misfile defined in accordance with 44 U.S.c. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act - 15 U.S.C. 552(b)) 

b(l) National security classified information !(b)(I) of the FOIA) 
b(2) Release would disclose internal personnel rules and practices of 

an agency l(b)(2) of the FOJAI 
b(3) Release would violate a Federal statute )(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information f(b)(4) of the FOIAI 
b(6) Release would constitute a clearly unwarranted innsion of 

personal privacy (b)(6) of the FOIAI 
b(7) Release would disclose information compiled for law enforcement 

purposes f(b)(7) of the FOIAI 
b(8) Release would disclose information concerning the regulation of 

financial institutions ((b)(8) of the FOIA) 
b(9) Release would disclose geological or geophysical information 

concerning wells (b)(9) of the FOIA) 
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: includes an adult who has receiv.!d 
'gam funded WIder this part att",'i"- ",," 

e Fe~.ral Government or Wlder" 
:le1inecI m section 3(h) of the FOOd 
:iult fails to eDBUre that the . 
,dul~ a~d school as requir:'b~ 
• mmor children reside. ' 
[GR. Sca:OOL DIPLOMA OR EQUIV". 
J?-t IS made Wlder section 403 shall 
IDlg a family that include. an adult 
younger than age 51 and who baa 
~tate program funded under thia 

'Vlded by the Federal Government 
:am, as defined in section 3(h) of 
if such adult does not have or is 
a secondary school diploma' or its 

'!och . adult has been determined in 
latri~, or other appropriate profea. 
apaclty to complete successful! 
ld to a "econdary school dipl!",,! 

/sIONa. 

~tary shall pa~ each grant payable 
m quarterlY mstalhricnts, subject 

" thsn 3 month!! before the pay. 
:ailment to a Stllte, the Secretary 
aunt of any reduction detsrmined 
speet to the Stats. 
ERTn"ICATION OF PAYMENTS TO 

• ~~etary shall estimate the 
. eliWble State for each quarter 
it<: to be based on a report filed 
,stimate by the State of the total 
S~ate in the quarter under the 

this part and such other informa. 
neeessary. 
SSecretaIy of Health and Human 

ecre!My of the 1reaslll'Y the 
graph (1) with respect to a State :en: If any overpayment or Wlder: 
o. ealtb and Human Services 
thIS part to the State tor 'any 

et to which acljusiment has not 
Jh. 
~ receipt of a certification under 
~b.ts, the Secretary of the Treas. 
l'Vlce of the DepartmBllt of the 
'ment. by the General Accounting 
• or tUnes fixed by the Secretary 
amoUIlt so certified, 

'E WELFARE PROORAMS. 

PUBUC LAW 104-193-AUG. 22, 1996 110 STAT. 2129 

"(I) IN Ql!NERAL.-The Secretary shall make loans to any 
loan.eligible State, for a period to maturity of not more than 
3 years. . 

"(2) LOAN-ELIGIBLE STATE.-As used in paragraph (1), the 
term 108Jl~lij:ibIB State' means a State ~t which a penulty 
has not been 1DIPOfled under section 409(aXl) . 
"(b) RAm OF INTEREST.-Tbe Secretary shall charge and collect 

interest ·on any loan made under this section at a rats equal 
to the current average market yield OD outstanding marketable 
obligations of the United States with remaining periods to matority 
COIDparable to the period to maturity of the loan. 

"(c) USE OF LoAN.-A State shall "",,' a loan made to the 
State under this section only for any purpose for which gnmt 
amounts received by the State under Bection 403(a) may be used, 
inciudinl!.-

(1) welfare anti·fraud activitiee; and 
,,(2) the provision of assistance nnder the State program 

to Indian families that have mom from the aervice area of 
an Indian tribe with II tribal family """istance plan approved 
nnder section 412. 
"(d) LIMITATION ON TOTAL AMoUNT OF LoANS TO A STATE.

The ew:nulative dollBl" amount of all loans made to a State under 
this .ectian during fiscal year. 1997 through 2002 shall not exceed 
10 percent of the State family assistance grant. 

. "(e) LIwTATION ON TOTAL AMOUNT OF OUTSTANDING LoANS.
The total dollar amount of 108118 outstanding under thie section 
maynohxceed $1,700,000,000. . 

"(f) APPROPRIATlON.-Out of any money in the Treasury of 
th!, United State. not otherwise appropriated, there are appro
IInated such sums as may be necessarY for the cost of loana under 
this section. . 
"SEC. 401. ~TORY WORKREQUIBEMENTS. 

"(a) PARTICTPAT[ON RATE REQUlREMENTS.-
"(1) ALL FJ\M1LIES.-A Stats to ",hich a grant is made 

under section ~3 for a fiscal year .hall achieve the minimum 
participation rate specified in the following table for the fiscal 
year with respect to all families receiving assistance under 
the State program funded under this part: 

The m1Dimum. 
pArileipatiOD 

·u the fiacal year is; nat. ia: 
1\>97 ............ " ...... , ....... , ................... ,"""', ....................... ,' 25 
1998 ....................... "', ......................... , ....................... ' ... ," 30 
1999 .. , ................................. , ... ,"' ... , ................... ',.............. 35 
2000 ................ , ....... , ............................ , ............. '............... 40 
2001 " .................................................. , .... ,"", .. ,................. ~ 
2002 or thJ:reafter ..... :...................................................... 50. 

-(2) 2-PARENT FAMIUES.-A State to which a grant is made 
under section 403 for a fiseal year shall achieve the miniInum 
participation rate specified in the following table for the fiscal 
year with respect to 2'parent familieB receiving a.ssistance 
under the State program funded under this part: 

"It the ti~ year 1.0: 
1997 .............................................................. " ................. . 
1998 ......... , .... , .. , ....... , ...................................... , ...... ',",', .... , 
1999 or thCf'ellf'ter .................................................... __ ._ ... . 

TIle mfIIImum 
partlclpatioD 

rate Is: 
75 
75 
90, 

42 USC 607. 
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"(b) CALCULATION OF PARTICIPATION RATES.
"(1) ALL FAMlLIES,-
. M(A) AVERAGE )<ONTHLY IIATE.-For purposes of sub· 
section (a)(I), the participation rate for all families of a 
State for a fiscal year is the average of the participation 
lates for all families of the State for each month lJl the 
fi.cal }'ear. 

"(B) MONTHLY PARTICIPATION RATF.s.-The pa.rticiPIl
tion rate of a State for all familiea of the State for a 
month, I!Xjlr .... d as a percentage, is--

"(i) the number of families receiving assistance 
under the State program funded UIlder this part that 
include an adult or a IDinor child head of household 
who is engaged in work for the month; divided by 

"(ii) the amount by which--

f 
" 

. "m the number of families "",eiving such 
assistance during the month that include an adult " 
or a minor child hClld of hOWlllbold receiving such r 
assistance; exceed. 

M(I1) the number of families receiving such 
.... sistance that are subject in such month to a 
penalty described In subsection (e)(l) but have not 
been subje<.i to such penalty for more than 3 
months within the preceding 12-lIlonth period 
(whether or not consecutive). 

"(2) a-rJlllENT FAMILIES.-
"(A) AVERAGE MONTHLY RATE.-For purposes of sub

section (8)(2), the participation rate for 2-parent families 
of a State for a fiscal year is the average of the participation 
rates for 2-parent families of the State for each month 
in the liscol year. 

"(B) MONTHLY PARTICIPATION RATES.-The particIpa
tion rate of 8 State for 2-parent families of the State 
for It month shall be colcu1atcd by use of the formula 
Bet forth in paragraph (l)(B). except that in the formula 
the term <number of 2-parcnt families' sball be substituted 
for the term 'number of families' each place such latter 
term appears. 
"(3) PRo \lATA REDUCTION OF PARTICIPATION RATE DUF. TO 

CASET..oAD REDUCTIONS NOT REQUIRED BY FEDERAL LAW.-
Rogub.uona. "(A).lN GENERAL.-The Secretary .ball prescribe regu-

lations for rcdu~ the minimum j>articipation rate other
wise required by this section for a fiscal year by the number 
of perceutagc poiuts equal to the number of percentage 
points (if any) by which--

"(j) the average monthly number offamilies receiv
ing assistance during the immediately precedin~ fiscal 
year UIlder the State program funded under this part 
isle .. than 

"Gi) the average monthly number of families that 
received aid under the State plan approved Wlder j>art 
A (as in effect on September 30, 1995) during fiscal 
year 1995. 

The minimum participation rate "ball not be reduced to 
the e:ttent that the Secretary determines that the reduction 
in the number of families receiving such assistance is 
required by Federal law. 
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[ClPATION RATES.-

'~Y. RATE.-For puzposes of sub
~Q.patlon rate for all familiee of a 
• 18 the average of the participation 
of the State for eaoh month in the , 
RTICIPATION RATES.-'I'he pamcipa_ , 
for all families of the State for a t. 
:lercentage, is- t-
er of fanillies re.:eiving assistance ~ .. '.' 
""gram. funded under thia part that I 
.r a lIl.Ulor .child head of household 
1 work for the month; divided by 
t by which- ~. 
.umber of famili"" reeeiving BUch b: 
ng the month that include an adult 
,d bead of household receiving such 
>eels 
lumber of families nteeiving such 
; are subject in such IDontl:i to a 
ed in subsemon (e)(1) but have Dot 
o such penalty for more than 3 

tbe preceding 12-month period 
coll8ecutive). 

£"!iLY, RATE,-For purposes of sub
"'l;'8bon rate for 2-parent families 
r. IS the average of the participatioD 
lica of the State for each month 

'ICIPATION RATES.-The paiticipa
r 2'parent families of the State 
'aleulated by use of the fDrIDula 
1)(B), except that in the formula 
:rent families' shall be subatituted 
~ families' each place such latter 

'i OF P4RTICIPATION RATE DUE TO 
QllIRED BY FEDERAL LAW.-
l~ ~cretary s.h!ill preScribe rega
ummum perti<lpation rate other
on for a fi8cal year by the number 
al to the number of percenu.ge 

lonthly number of families receiv. 
the immediately precedin4' fiscal 
program funded under thia part 

fllonthly number of families that 
, State plan approved under part 
ptember 30, 1995) during fiscal 

In rate shall not be reduced to 
ry dete!"l';'in"" that the reduction 
,. reCetVlng such assistance i. 
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"(B) EUGIBIlJTY CHANGES NOT COUNTF.:D.-The regula
tions reqWred by subparagraph W shell not take into 
account families that arc diverted from a Stata program 
funded under this part "" a result of differences in eligi
bility criteria under a State program funded under this 
part and eligibility criteria under the State program oper
ated under the State plan approved under part A (as such 
plan and such part were in effect on September SO, 1995). 
Such regulations 8ha~Js,Iaee the burden on the Seeretary 
to prove that such f; .. es were diverted as a direct result 
of differences in such eligibility criteria. 
"(4) STATE OPTION TO INCLUDE INDTVlDUALS BECEIl/ING 

ASSISTANCE UNDER A TRIBAL FAMlLY ASSISTANCE PLAN.-For 
Pur,POSe8 of pan:,:fib8 (l)(B) and (2)(B), a State may, at its 
option, include f: ., os in the State that are receiving assist
ance under a tribal family assistance. plan approved under 
section 412. 

'(5) STATE OPTION FOR PARTICIPATION REQUlRlo:MENT EXF!MP
TIONS.-For any fiscal year, a State may, at its option, not 
require an individual who is a single c:ustodial. parent caring 
for a child who has not attained 12 months 'of age to engage 
in work, and may disregard such an individual in determining 
the participation rates under subsection (a) fOT not more than 
12 montbs. '. 
"(c) ENGAGED IN WOI!K.-

"(1) GENERAL RULES.-
oW ALL FAMILIES.-For P!1IJlOses of subsection 

(bXIX!lXi)1 a recipient i8 engaged m work for a month 
in a tl8Ca1 year if the recipient is particlpat:iI).g in work 
activities for at least the minimum average iIIum.ber of 
hoUIII per week specified in the following table during 
the month, Dot rewer than 20 hol1l'9 per week of which 
are attributable to an activity described in paragraph (1), 
(2), (3), (4), (5), (6), (7), (8), or (12) of subsection (d), subject 
to this subsection: ' 

The miDimum 
"'If the month i. average number of 

in fiscal year. bounlper. week is: 
1997 .. _ .................... , ... "., •.... , ...• ".,.".".,.", •.. " ..• "" .•. _.'" 20 
1998 ",',',""', .. ,',., ......... , ....... _......................................... 20 
1999 .... _ ... " .. " ......................... """",,,,,,,,.,, .. ,................. 25 
2000 or thereafter .... · .......... u •••••••••••••••••••• ___ ••••• _.........; 30. 
"(B) 2-PABENT FAMIT TES. For purposes of: subsection 

(bX2)(B), an individual is engaged in work for a month 
in a fiscal year if-

"(i) the individual is making progreas in work 
activities for at least 35 hours per week during the 
month, nat fewer than. 30 hours per week of which 
are attributable to an activity described in paragraph 
(1), (2), (3), (4), (5), (6), (7), (8), or (12) of sub.ection 
(d), subject to this subsection; and 

"(ii) if the family of the individual receives feder· 
ally-funded child caxe assistance and an adult in the 
family is not disabled or caring for a severely disabled 
child, the individual's sJlOWle is making progress in 
work activities d~ the month. not fewer than 20 
hours per week of which are attributable to an activity 
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described in paragraph (1), (2), (3), (4), (5), or (7) of 
subsection (d).],:. : 

"(2) LI14l1:ATIONS ANtI SPECIAl_ RULES.- .~ 

loS W~Nm.mER OF WE1;!tS FOR WIDe!l' .1011 SEARCH COUNTS ;!,:.'. 

om Ln.nT/mON,-Notwithstanding paragraph (1) . 
of this subsection, an individual shall not be considered " 
to be engaged in work by virtue of parlicipation in 1;'
an acti~de8Cribed in subsection (d)(S) of a State ic 

Jc program ded under thls part, after the individual " 
has participated in 8uch an activity for S weeks (or, :¥ 
if the unemployment rata of the State is at least 50 : '; 
percent gnlater than the Ul1eDlployment rate of the 
United States, 12 weeks), or if the participation is 
for a week that immediately follIJW9 4 consecutive ; .. 
week8 of such participation, 

"(ii) LIMrrEn AI1IliOIU'l'Y TO coum LESS THAN Ftlll 
WEE!{ OF PAB'!'ICIPATlON.-For purposes of clauSe (i) 
of this subparagraph, on not more than 1 occasion 
per individual, the State shall cansider participation 
of the individual in an adivity described in subsection " 
(dX6) for 3 or 4 days during a week as a week of ' 
p~tion in the activity by the individual .; 
"(B) SINGLE PIoRENT WITH CIULD UNDER AGE 6 DEEMED ." 

TO BE MEETING WORK l'ABnCIPATION REQUIREMENTS IF PAR
ENT IS ENGAGED IN WORK FOR 20 liOUR9 PER WEEK-For 
purposes of determining monthly participation rates under 
subsection (bXl)(BXi), a recipient in a I-parent family who . [. 
is the parent of a child who has . not attained 6 years 
of age is deemed to be engaged in work for a month 
if the recipient ill engaged in work fur an average of at f 
least 20 bou", per week during the month.' , 

"(C) TEEN HEAD OF HOUSEHOLD WHO MAINTAINS SATIS
FACTORY 6C!iOOL ATTENDANCE DEEMED TO BE MEETING 
WORK PARTICIPATION !<EQUlRI!:MENTS,-For purposes of 
deteTmining monthly participation rates under sub
.ection (bX1)(B)(i), a recipient who is a single head of 
bouoohold and has not attained 20 years of I'lge ill deemed, 
subject to sUbparagraph (D) of thia paragraph, to be 
engaged in work for a month in a fiscal year if the recipi
ent-

. "(i) maintains satisfactory attendance at secondary 
school or the equ;valent during the month; or 

"(ii) participates in education directly related to 
employment for at least the IDinimum average number 
of hours par week specified in the table set forth in 
paragraph (l)(A) of this subsection. 
"(1) NUMBE& OF PERSONS THAT MAY BE TREATml AS 

ENGAG&n IN WORK BY VIRTUE OF PARTICIPATION IN VOCA
TIONAL EDOCATION ACTMTIE5 OR BEING A TEEN HEAD OF 
HOUSEHOLD WHO MAlNTAlNS SA.TISFACTORY SCHOOL MTEND
ANCE.-For purposes of determining monthly participation 
rates under paragraphs (l)(BXi) and (2)(B) of subsection 
(b), not more than 20 percent of individuals in all families 
and in 2-parenl families may be determined to be engaged 
in work in the State for a month by """"on of participation 
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ragraph (1), (2), (3), (4), (5), or (7) of 

I SPECIAL RULES.-
WEEK.~ l'OR WillCli JOB SEARCH COtlN"l'S 

ION.-:-N~twithstanding paragraph (1) 
" an lIldividual .halI not be Considered 
~ wor~ by virtue of participation in 
,bed 1Il ~ub.ection (d)(6) of a State 
~der this part, after the individual 
1Il such an activity for 6 weeks (or 
nent rate of the State is at least 50 
than the unemploYlIlcnt rate of the 
2 weeka), or if the participation is 
,~.,mateJy follows 4 consecutive 

ti"'pation. 
~trrHOIm'Y TO COUNT LESS 1'H>\N FULL 
PATION.-For purposes of claUBe (i) 
-aph, on not more than 1 occasion 
18 State .hall consider Participation 
n an aetiv:ity described in subsection 
days during a week as a week of 

'. e activity by the individual. 
rr WITII C1ULD UNDER AGE 6 DEEIdED 
'Al!TICIPATION REQUIRJ;:~ IF PAR
ORK FOR 20 HOURS PER WEEK-For 
,g m~n~y :participation rates under 
~ reCIpIent m a I-parent family who 
,Id who h86 not attained 6 years 
be engaged in work for a month 
aged in work for an average of at 
dunng the month. 

. HOUSEHOLD WHO MAINTAINS SATIS
:NIlANCE DEE!.!ED TO BE Ml;:ETING 
REQ~.-For purposes of 
P!'''.t1C1patlOll rates under sub-

'emp!""t who is a single head of 
attained 20 Years' of "gB is deemed 
'h (D). of this paragraph, to b~ 
nonth m a fiscal year if the recipi-

itisfactozy attendance at secondary 
ent during the month; or 
~ in education directly related to 
,ast the minimum aVerage number 
q>edjied in the table set forth in 
his subsection. 
:RSONS THAT MAY BE TREATgD AS 
IRTUE OF PARTICIPATION IN VOCA
llTIES OR BEING A TEEN HEAD OF 
tNS SATISFACTORY SC~{GOL ATI'END
letermining monthly participation 
(1)(1I)(i) and (2)(B) of subsection 
"ent of individuals in all families 
way be determined to be engaged 
wonth by rcason of participation 
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in vocational educational training or deemed to be ~~ed 
in work by reason of subparagraph (C) of this paragraph. 

"(d) WORK ~ryrrlES DEFlNED.-As used in this section, the 
tenD 'work ad:tVlDes means- . 

~(l) unsubsidized employment; 
"(2) subsidized private seetor employment; 
"(3) subsidized public sector employment; 
"(4) work ~rienC8 (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 
sector employment is not available; 

"(5) an-tbe.job training; 
"(6) job search and job. readiness assistance; 
"(7) community service programs; 
"(8) voeational educational traming (Dot to exceed 12 

tnnntha with respect to IIll,Y individual); 
"(9) job skills training directly relatad to employment; 
"(10) educatian directly rnIated to employment, in the case 

of a recipient who has not received a high school diploma 
or a certificate of high school equivalency; 

"(11) satisfactozy attendance at secondaly school or in a 
course of study leading to a certificate of general equivalence, 
in the case of a recipient who has not completed secondazy 
school or received such a certificate; and 

"(12) the provision of child care· services to an individual 
who is participating in a community service program. 
"(e) PENALTIES AaAlNST INDIVIDUALS.-

"(I) IN CENERAL.-Except 86 provided in paragraph (2), 
if an individual in 8 family reeeiving 86sistance under the 
State program funded under this part refuses to engage in 
work required in accordance with this sectian, the State .hall-

"(A) reduce the amount of """istance otherwise payable 
to the family pro rata (or more, at the option of the State) 
with respect to any period during a month in which the 
individual so refuses; or 

"re) terminate such 86silltance, 
subject to such good cause and other exceptions as the State 
may establish. . 

"(2) ExCEPT/ON.-Notwithstanding paragraph (1), a State 
may not reduce Or terminate assistance under the State pro
gram funded under this part b86ed on a refusal of an individual 
to work if the individual is a single custodial parent caring 
for a child who has not attained 6 yeBnl of age, and the 
individual proves that the individual has a deznonstrated inabil· 
ity (as determined by the State) to obtain needed child care, 
for 1 or more of the following reasons: 

iA) Unavailability of appropriate child care within 
a reasonable distance from the individual'. home or work 
site. 

"(B) Unavailability or unsuitability of informal child 
caTe by a relative or UAdcr other arrangemente. 

"(C) Unavailability of appropriate and a1iordable for
mal child care arrangements. 

"(1) NONDISPLACEMENT IN WORK ACTIV!TIEB.-
"(1) IN GENEIlAL.-Subject to paragraph (2), an adult in 

a familY receiving 86sistanee under a State program funded 
under this part attributable to funds provided by the Federal 
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• 
Government JIlay fill a vacant employment position in order '.,,' .• 
to engag" in a work activity described in subsection (d). 

"(2) No FILLING OF cERTAIN VACANClES.-No adult in a ,. 
work activity described in subsection (d) wbich is funded, in (\ 
whole or in part, by funds provided by the Federal Gavemment i'.· 
shall be employed or assigned- r 

"CA) when &:llY other individual is on layoff from the 
same or any substantially equivalent job; or ~ 

"(B) if the employer hlis terminated the employment r: 
of any regular employee or otherwise caused an involunta:ry f: 
reduction of ita workforCe in ord<>r to fill the vacancy so t 
treated with an adult described. in paragrapb (1). t: 
"(3) GRD;:VANCE PROCEDURE:-A State with a program -r 

funded under this part shall establish and maintain a grievance " t 
procedure for mofving complainta of alleged violatians of para- '1: ,. 

graph (2). ' 
"(4) No PREEMPrION.-Nothing in this subeection shalll'rB- . 

eJIlpt or supersede any provision of State or loeal law that " 
proVides greater protection for emploYe<!8 fro", displacement. i: 
"(g) SENSE OF '1'lIE CoNGRESS.-It is the sense of the ,Congress :' 

that in ft:alying with ~s sedion, each State tJ:mt ope~te. a t 
program ed under this part IS encouraged to 1iBB1gll ilie highest f, .. ' ...... . 
priority to requhing adulta in 2-parent families and adults in aingle
parent families that include older preschool or school-age ebildren 
to be engaged in work activitie8. 

"(h) SENSE OF THE CONGRESS THAT STATES SHOULD IMPOSE i 
CERTAIN REQUIllEMENTS ON NONCUSTODIAL, NONSUl'l'ORTING MINOR 
P ARENTS.-It is the sense of the Congrcss that the States should :. 
require noncustodial, nonsuppo~ parentS who have not attained ',' 
18 years of age to· fulfill CommUIllty wazk obligations and attend ' 
approprinte parenting or money management classes after school. 

"(i) REvIEw OF IMPLEMENTATION OF STATE WORK PRoGRAMS.
During fiscal year 1999, the ComJIlittee OD Ways and MellllS of 
the Hous" Qf Representatives and the Committee on Finance of 
the Senate shall hold hearings and engage in other appropriate 
activities to review the implementation of this section by the States, 
and shall invite the Governors of the States to testify before them 
regarding such implementation. Based. on BUch hearings, such 
Committees m .. y introduce Buch legislation as may be appropriate 
to remedy any probleJnB with the State programs op<>rated pUl"81lant 
to this section: 
"SEC. __ PRo:mamONS; BEQlJIREMENTS. 

"(a) IN GEJIIERAL.-
~(l) No ASSISTANCE FOR FAMILIES WITHOUT A MINOR 

CHILD.-A State to which a grant is made under .. ection 403 ~ 
shall not USe any part of the grant to provide assistance to 
a family-

"(Al unless the family includes-
"(il a minor dlild who resides with a custodial 

parent or other adult caretaker relative of the 
Child; or 

"Iii) a pregIl!lIlt individual; and 
"(B) if the family includes an adult who has received 

assietance under any State program fwlded under this 
part attributable to funds provided by the Federal Govern
ment, for 60 months (whether or not consecutive) after 

c 
s 
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Public Law 104--193 
104th Congress 

AnAd. 

To pTovide (or rr.c:onciUatirm pUI":!-'i,1BnL to settion 20 lCa)(1 1 of l1 ~ conC:UITI;pt r'soluti"n 
on the hudget for fi~cal year 1997. 

De it enacted by till Senate and House nf R(!pr~3el1t l~i"es of 
the United States of Am'Jr:-a in Congress asscm d. d. 
SECTION 1. SHORT TITU::. 

This Act ma.y be c>ed as the "Persr.Jn3." "C's]:.or.sib.' ty and 
Work Opportunity Reconc'.li"tion Act of 1996". 
SEC. 2. TABLE OF CONTE:". S. 

The table of conten" 'rr this Act is ~s foUo" 
TITLE I-BLOCK GRA..'=T. FOR TE;!T'ORARYASSl.i' \';CE: FOP ; ':EDY 

FAMILIES 

Sec. 101. Finding .. 
Sec... 102. Reference to SodC'11 !. lCI.I.rity Act. 
Sec. lOa. Block i!l3nts to Swt· -~. . 
§ec 104. Services provided by ch'1.rit..ubJe, rdigi~l~, or priv. ~ ul"Hani~at','J I.:" 
~c:. 105. Census data on !'!T. r.dp3T"1!DI.$ as pnmory c:\! ;pv('r.; for t"u·)r wand-

children. 
~. 106. Report ull data pruc :-.sLD~. 
Sec. 107. Study on altcmativ o\1tcomc::; meaEUre:;. 
Sec. 108. ConfonI'ing arnend'r~lLts til thu Social ~t-:curity r t. 
Sec. 109. Conforming arnend1"llents to tho'! Food ::italll;) t'-:,1 ,f 1971 and r :lnrr.d pro· 

visioru;. 
Sec, 110. Confonning amend:' ents to other law~. 
See.. 111. Development of prn'otypc of Coul1terfejt-n::,i~r.'\r 50thl S~cu:-',:y olrC,1 IT· 

guired. 
Sec. 111. Modifications to tl" Job opportul'litle:; for C"r"~' iow·J:lcorn ndividn.:J.s 

program, 
Sec. 113. Secn:tarinJ rubmi5 '<')-" of legislative proposa!I,1r .echruc.J ~n. ~Crm()J"T"in~ 

amendmcllt6. 
Sec:. 114. 
Sec. liS. 
Sec. 116. 

Assuring mt:dic.9.irl : J\.t;1·36~ for low·income IiI ,i t!s. 
Denial oTa6~is;.tanc 3~ld llenefit.5 for cert.."lin a ~l ·reh..l~O con tic:);:-. 
Effective date; unr. ~tlon rnle. 

TITLE n--s FPLEMEN'fA 1. SECUfO'l 'f NCOM£ 

Sec. 200. rteferelJce to Socia ;'·.:urity AcL 

Sut t:e A--Elig1bility fteslricti)f 

~. 201. Deui;)! of S8l ber •. -:i~ for 10 years tn in(ii\-i'~l ls fo .... r.<) t.u "l,:e fraudu· 
lently misrepn:~ '"'ITed rL'.Sidencc in order .r,. obt:.l..n t(!;'1 : L;:, sirr.uh l' 
neously in 2 or r: -r., St."1tes. 

Sec. 202 . .Denial of SSI ben l"!.<:i. fol" fugitive fdon~ fUh.: obnl"n ani am},:. 'rioh-
tors. . 

Sec. 203. Trestment oipri5"1l r5. 
Sec. 204. Effeeti~ dora of fl~'P:lc."1..tion fOT benefits. 

Subtitl" B-Boncl1ts for Disabled CI. dr~n 

Sec. 211. Definition and cil' ,.'t.:uty rul",~. 
Sec. '212. Eligibility redetc. -llr.a.ti<.'ns on~ continwp?, '::i~ bill\.:0 r~·.i~\l ~ 

;:)..139 U -96 (I!l:1) 

, 
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• 

"i' 
'1 

;i~, 
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Aug. 22, 19'J6 

[H.R. 373') 

I'e,,,uunl 
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..nd Work 
Opportunity 
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-\Cl of 1996. 
-12 U:;C 1805 
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:e (as defined in section 403(a)(2)(B» 
11 1996 through 2005. 
t a program, designed to reach State 
tbrcement afficial ., the edueation sys
nt COUJlllelin.g services, that provides 
raining on the problem of statutory 
~age pregD.l!llcy prevention prugrams 
U1 scope to mclude men. 
nsIONS.-
!Dent &hall indicate whether the State 
families moving into the State from 
ft"erently than other families under 
if so, how the State intends to treat 

er the program. 
ment Shall indicate whether the State 
Ie assistance under the program to 
Il"II not citizens of the Umted States, 
elude 1111 overview of 8uch ""si.tance. 
urumt shall set forth objective criteria 
.r benefits and the determination of 
fair and equitable treatment, includ
on of how the State will provide 
recipients who have been adversely 
tI. in a State administra.tive or appeal 

_.' than 1 year after the date of enact-
, unless the chief executive officer 

out of this provision by notifying 
:ate shall, consistent with the excep
section 407(e)(2), require 8 parent 
ring assistance undcr the program 
19 such assistance fur 2 months is 
ark requirements and is not engaged 
ined under section 407(c), to partid
service employment, with minimum 
nd tasks to be determined by the 

,T THE STATE WILL OPERATE A CHILD 
OGRAM.-A certification by the chief 
te that, during the fiscal year, the 
upport enforcement program under 
,erpartD. 
r THI!; STATE WiLL OPERATE A FOSftR 
ANCE PROGRAM.-A certification by 
.f the State that, during the fiscal 

II foster care and adoption assist· 
tate plan approved under part E, 
kc such actions as are nccesse.ry 
eiving asaiatance under BUch part 
stance under the State plan under 

rHE ADlIINISTBATION" OF THE PRO
l chief executive officer of the State 
r:y or agencies will administer and 
ned to in paragraph (l) for the 
ude 8BBUrances that local govern
mi%ation&-

141003 
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"(A) "ave been consulted ref .. ding the plan and design 
of welfar Bemees in the State s that sen'lces are prOVlded 
in 8 maL leT appropriate to 10<:<J )opul}l t.i('r 3; and 

"(B) ;18ve had at !cnst 45 illY5 to s'lbmit comments 
on the p1 .n and the design of sue"'1. services. 
"(fj) CER_lFlCATION"fRAT TIlE 3T\TE 'A'lLL PROVIDE INDIANS 

WITH EQmTA LE ACCESS TO ASSIST,~ CE.-A ~e;tific!ltion by the 
chief executi' ~ officer of the State t lat, dunn; the fiscal year, 
the State w,l provide each mew:,,: of lUl. hdian tribe, who 
is domicj}ed In the State and is lot pLglhle for assmtance 
under a trib' I family aSBistance pl· n UVI-rov"tl under section 
412, with eq:,itable access to assnt. IDee undt':1" the State 'pro
gram fundee under this part ati,., lUtable to funds proVlded 
by the Feder, ' Government. 

"(6) ClOt 'IFICATION OF STA},T A <DS AXD J'ROCEDURES TO 
ENSURE AGA. 'ST PROGRAM FRAUD .• ,D Al'.:SE -A certification 
by the chief lxecutive officer of flO Stat. th.t the State haa 
established It d is enforcing Btand~ " s and l'TO' r-dure. to ensure 
against pro, am fraud and abUE" ind u iiI'f standards and 
~ures t. nce~g nepotism, .~ D:flict .... n mtere8t ~~ng 
mdividualB I apODSlble for the aw 1 llstratlOn Hnd 9uperv:'BlOD 
of the Stat< program, kickbackE and he, Hse of pohtical 
patronage. 

___ ---' ·(7) OM ,)NAL CERTIFICATION I ' STA.'iD,\ t;)S AND PROCE· 
DURES 1'9 EN URE THAT THE STATE \ ILL '-G{EE .. FOR A.";V IDEN· 
TIFY DOMEST, ; VIOLENCE.-

I 
.I 

"(A) N OENERAL.-At the J; tion of tb , State, It certifi
cation b\ the chief executive 01 leer of th.! State that the 
State ha' establi5hed and is ed ,cine <ta" d ard8 and proce· 
dures to 

'iJ screen and identif:, i uiividualf receiving assist-
anCe mder this part with" 'jsto0 of 'cmestic violence 
whiJ main~aining thE' coni'. ~nt :.}ity of such 
indJ duals; 

ii) refer such indi~' iua1s: til counseling and 
sUPl rtive services; and 

iii) waive, pursuant ~ a d( teo, ,matio.n of .go~d 
cau' , otber program requ'r ments 9'1;11 as time limits 
(for a long as neCe9SftI.. fOT ind;" :!iuals receiving 
a681. anee, residency re' :ren:e~tc, child BUI'P0rt 
coop '"StiOD requirement:.<3, ud .,.t' ]il~ cap prOVISIons, 
in C ':loeB where compliant:f wilh BU 'h requirements 
wou. make it more diffic I _ for indi~ iduals receiving 
asSl. ance under this part esc.a;,e C "'mestic violence 
or t. fairly penalize such ',.ividu.ili ;ho are or have 
bee" victim.Lzed by ruth 'I., enc{lo, 01 l'1dividuals who 
are, risk of further dome, t ,viul' llce, 
"(B: JOMEsnc VIOLENCE - ~pr.-..::n.--· or purposes of 

this ~an Tuph, the term 'dom'. nc Vldente' haa the same 
meanlIlt' .8 the term 'batter' ~ or Bub]e ~6d to extreme 
cruelty'" < defined in section 4fYa)(7)(U)Wi), 

-(b) PuBLIC /' 'AlUJ3IUTY OF STATE F .AN SlCj'.," ARy,-The State 
shall make avaih Ie to the ,Public a Bwn ary of an . pillIl submitted 
by the State undc this sedlOD. ' 

'--.......;, 
"SEC. 4OS. GRAl'o"!'S {) S'l' A TES. 42 USC soa. 

"(a) GRANTS,-

M",;'" 1; ~ ~ 

~1~;~~ri~, ,. 
:"0," ',_.' 
~' .. 

,.' :'.::' 
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of hlU"d.hip or if the family includes an indiYidUQj' 
who has been battered or subjected to .".-treme cruelty:, 

"(til LIMlrATloN.-The number of families With: 
respect to which an exemption made by a State under.. 
clause (i) is ir effect for " fiscal year shall not exce 

'20 percent of the a"erage monthly number of famiUea 
to which BSsi3tance i. provided under the State Pll>-, 
gram funded "nder this part. 

______ "(iii) BAT""ERED OR SUBJECT TO EXTREME CR~LTY 

\ 

DKFIm:D.-Fo. purposes of clause (il, an individual baa. 
been battered or subjected to ertreme cruelty if the 
individual ha> been subjected to- ' , 

"(1) physical act, that resulted in, or tbreat-:, 
, ened to result in, physical injury to the individual;" 

"(II) [elCUBI abu,s; .-
"(III) sexual a:tivity involving a dependent 

clilld; .. 
"(IV) being forced ,.. the clU"etaker relative.

of a dependent chi: d to engage in nonconBensual 
sexual ncts or activi-;;iesj 

"(V) :hreats of. or attempts at. physical or, 
sexual nb'Jse: 

"(VI) :nental abuse; or , 
"(VII) neglect nr deprivation of medical care. 

"(D) DISREGAJtD OF MONTHS OF ASSISTANGE RECEIVED ' 
BY ADULT WI-In.E LIVlNG ON AN INDIAN RESERVATION OR • 
IN AN ALASKAN NATIVE VILLAGE WITH ~O PEKCENT ,. 
UNEMPLOYMENT.-In determining the number of months . 
for which an "dul', haR received assistance UDder the State I,,'" 
progr3lIl funded under this part, the State shall disregard ~ 
ll.Oy month durin;: which ebe adult lived on an Indian 
reservation or in Ul Alaskan Native village if. during the ~I': 
month-

"til at le_st 1,000 :ndividual. were living on the ., 
reservation Or in the village; aod 

"(il) at It nst 50 porcent of the adult. living on 
the reservati. n or in the village were unemployed. 
"(E) RULE CF INTERFRETATION.-Subparagraph (Al 

shall not be intc preted to require any Staw to provide 
assistance to any indh;dua: for any period of time under 
the State program funded under thiB part. ' 

"(Fl RULE or INTERPRZTATlON.-This part shall not 
be interpreted to Jrombit any State from expending State 
funds not origin" ling with the Federal Guvernmellt on 
benefits for childron or families that have become ineligible 
for aMistan,e une' er the State program funded under this 
plU"t by reason of ... .1bparagrr.ph tAl. ' 
(8) DENIAL OF I SSISTANcr; FOR 10 YEARS TO A PERSON 

FOUND TO HAVE FRNffiULENTLY MISREPRESENTED RESIDENCE 
IN ORDER TO OBTAlJ< ASSISTANCE IN 2 OR MORE STA'l'ES.-A 
State to which fl gra'lt is made under section 403 r;hall not 
\lse IlIlYJart of the <;rant to provide cash assistance to an 
individu during the 'lO-year reriod that begins on the date 
the individual is conv <ted in f '!doral or State court of having 
made a fraudulent s' ntement 1r repn<sentation with respect 
to the place of reside lce of the individual in order to receive 
o..:3sistanee simultancrusly from 2 or mare States under pro-
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INTRODUCTION 

The Per~onal Responsibility and Work-OpportUnity ReconciliatiollAet of 1996 
(PRWORA), P.L. 104-193, contains the WellStonelMllrnl), Family Violence AmeJndment, an 
important provision to allow states to addre.ss domestic violence in crafting state welfare 
programs. Sec. 402(3.)(7) (attached at Tab 1).' There are thret: areas where the legislation should 
be correctly interpreted in order to carry out Congressional intent lUld allow states tile flexibility 
to give the maximum effect to the Family Violence Amencimt:nt, These interpreta:tive questions 
are: 

• Does the 20% cap On hardship exemptions frOID the five-year time limit, Se£. 
408(a)(7)(C)(ii), restrict iiI any way the ability of 5,,, tt'S ;0 make temponlry good 
cause waivers of time limits under the Family Viokncc 'uneDdment. Sec. 
402(a)(7)(A)(iii}? 

• Will a financial penalty apply to states that fail to Ineet mandatory mOlnthly work 
participation rates required by Sec. 407 because they have grimted tle:rible good 
cause waiver.! in cases of domesti~ violence? 

• May states ~boo5e tu grant f1euble guod £ause wan·en of aDY prograul 
requirements. not just the specificelliamplcs list(-d i.o Sec. 402(a){7)(AHiii), where· 
cumpliance would lI,lakc it harder for welfare recipienl\ to esc:ilpe domestic \'io!cnce, 
or where the reQ,uinments would unfairly penalize pas,-. present or po,tential victims 
of physical or sexual violeJ:lce? 

After revieWing the histol}' oflhe adoption of the Family Violence Amendment, as well as prior 
legislation in the 1 04th Congress to make welfare rules more flc,ub!e for battered women and 
their families, this analysjs examines the statutOI}' text, legjsl"tive histOl)' and Oth'!f rel'~\'anl 
facton to answer these qD.cstions. ' 

LEGISLATIVE HISTORY 

The Wel!s[one'MiJrray Family Violence Amendment, an amendment to the Senme 
version ofRR. 3734, the,PRWORA, euIminated a year of legislative attempts in 'the l04th 
Congress to ensure that changes in federal welfare law address the oeeds ofwo,:m:n and families 
living with or fleeing from Violence. FUeled by emerging research, such as the T.,ylor Institute's 
1995 report, Domestic Violence: Telling the Unl{Jld Welfarc-IQ-W'rkSlory, advocates, 
legislaton and the public became educated about the additional hurales battl:rea women face: in 

'Section ref=nces in H.R. 3734. and in P.L. 104-\93, are to sll~secti(,'S under 103(a)(1) "Pm A -- Bloek 
(j1'3Il1li to Stares for T empor.uy As.siswIce fOT Needy Families," 

.' . ,~ 
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successfully traruiitioning from welfare to work. l Senator Paul We stone (D-MN) took ;) 
leadership role, joined by Representative Lucille Roybal-Allard (l:J CAl and Senator Party 
Murray (0-WA), in forging public policy solutions. 

These legislators'made clear in letters to their colleagues and statements on. the floor 
citing this research and supporting legislative solutions that violencl: tnakes and ko:eps women 
pOOl. They continually emphasized how emerging research do~urncnted that largel n.wnbcrs -
from SO to 80 percent -- of women currently recei.wg AFDC wen: current or past victims of 
abuse.' The legislatorsrepeatedly explained how it may be difficult and dangerous for battered 
women and victims. of sexual assault to meet string~nt welfare requirements" 

As described in their letters and statements urging suppmt for legislative p:rovis;:ms 
addressing violence and poverty, the physical and mental effects of domestic violence, as well as 
direct efforts by abusers to interfere with their victims' educ~tion and employment, have serious 
implications for welfarii:-to~work programs! Thus, certain proposcci rules and reqlJ.irern~nts for 

1 See, e.g., Jody Raphael, Domesric VioleflOe: Telling Ihe Untold Wc/fare-rt>Worlc Slory (Taylor Institute 

1995) (hereinafter" 1995 Taylor Instirule Srudy"); Jocly Raplta.l.l'ri:soflEl's of tltuse: DOl7lestk )'jolenee am:l 
Welf=e Rel;flipl (Taylor Institute 1996) (hereinafter "1996 Taylor In.<tirute Study"); Washington S·LIllO Ir..stitule for 
Public Palicy, Over Half ofthi! Women 011 Public Assi.r1ance •. , Wos/ii; .,on So r Reponed l'irys;,,,} '>T ;:crual 
Abuse A. Adults (Ocl. I 993),(hereinafier "Washington Stare Study"); ·1.1I"';·la r 03yis md SusCin J. Kra:'",c. 
Protecll"g Women's Weljrmi .=~ rhe Fac. of Viole""", 22 fOJU)HAM U:,BAN L.J. ,141 (1995). The, 19~5 r;;),lor 
Institute Srudy (and subsequ7nt 1996 srudy), Ihe Washington State S11:1y. alld the = ....... ch cited in ProtectIng 
Warnell', Welfare were all ciled in' the floor statelllenrs. Dur Colleagl" Irner; ""d other le&islari~e mat.,bls 
.upporting legislative options; ond in the fL!ldings of Sen. Welb'tOne >c d Rc1" Roybal-AU,.,-d's Sense of Congrns 
Joint Resolution. See nn. 3-5.i8-9, infra. Maletials ill the popular pre,s brourh. th"-'" issues before the public. Set!. 
ag .. Barb= Ehrenreich, Bettered, Welfare Synmome. 1lM'E MAGAZII': itt ~2 , .' .pril 3. 1995); .Car.)1 JO\L."J.J; i5. A buss 
Traps Women in Welfare, CHICAGO TluBIJl.rE at 1 (FebJ\l;UY 19. 1995); Mzr1ha F. Davis & S= J. Kr.l..,.n. 
BeoItllI, 1ium Robbed, NEwYORK'T!MES (January 13, 1995). 

1 Seo:, e.g .• Congo Rec. S 1~525 (Sept. 13, 1 995)(>laH mont of s,,1I. W. 'stone in SUppOItc,r FaIn.I)· Violence 
EXemption discussing st1ldies).(a=hed al rab 3); id. at S 13525-26 (c-;:,."",·t . rSen. MWTaY in suppo 10:' ,:une 
discussing Washington State SNd)()(attached at Tab 3); Con,:: Roc. S.; ;<, (;. . 17, 1996)(stalelnenr cben. 
Wellstone in support of loint ResoMion discussing srudies)(.uaclIed n ·r..b j Congo 11=. S8141 (J~lj .:;, 1996) 
(sbtement ofScn. Wellstone iii support of FaJnily Vialence Amendmen! di5ct'..<,ing Taylor In>tiru.1C re.cJcb) 
(attached a' Tab I). ,. 

• See. e.g .. Congo Reic. S 13525 (Sept. 13. 1 99S)(s1ill_'lIlCnl ef S",. Wc ..:.'tone in sUPF<>" of Fe",!] Violencc 
Exemplion) (Tab 0); fd at 513525-25 (statement ofS.". Murray in S' ;)i<'" " .• oroe) (Tab 3); Congo ;.c· ~.5220 

(May 17, 1996) (Stalemenl of Sen. 'Wellstone ill support of loint Roso 'ution) l. :.b 2); Congo R~. S& 1 J. ,July 1 S, 
1996) (statement of Sen. WeUStone in suppJ>Jt of Family Violence M:cencime!1tj (Tab I): Congo flee. H~ 747 (Joly 
17.1996) (slatement of Rep. Roybal-Allard in opposition to ; louse V( ~ion ofH R. 3734) (attached at Teb i); House 
of Representatives, Committee Oil the Budget, Tr.mscript of ,'I{"rkup {rn' 199. Budge1 ReconcDialio llil] 265, 
266 (May 9. 1996) (,Utemelll of Rep. Roybal-Allard in sUppOrt of 10' 11 R~$·· iL lon) (attachecj, at Tab "). 

5 S6e. e.g., Cong. Ree. S13527 (Sept. 13. 1995)(statemen! 0'." Sen. \I.',llstone in support·offf.!r.i.) Violence 
Exemption) (Tab 3); Cong. Roc. SS220 (May 17. 1996) (,"'lanent 0" SeQ. Wclht~ne in Support ·,f JO~l ,. 
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welfare programs could endanger or unfairly penalize battered wn".,~n, Legislators tailored their 
legislative proposals to address these concerns, particularly that r l,;tTaxy and infleldble Lime 
limits may Ileed to be modified where violence pre\'l:'nts a WOllla!: .om working,~ Thcse 
legislators also responded to other issues, e,g"dliilchild suP;" rt c. ~ v..ration requireme;]b may 
subject women to retaliatory abuse, or that residency require'u"nt~ l"ay h= women crossing 
state lines to flee a dangerous living situation: 

The first legislalive initiative addressing violence in the F .. 5 of welfare T~I:ipit:.n.s ""as an 
amendment in the Senate to RR, 4, the welfare bill passed by tnf: :: Cilate in September 19'15 and 
later vetoed by President',Clinton, Senator Wellston~ sucw.:.ling ;,"1 passing Amendmem :'584, 
the Family Violence Exemption, by unanimous consent in th~ Sf :lte, Cong. Rec, S13562 (Sept. 
14, 1995) (attached at Tab 3). That Amendment, co-spon::crcd b . S~tlator MulT.i~', h.'l ; '" its 
purpose "[t]o exempt women and children who have been batten OJI subjected to extr'tn' 
cruelty from certain requirements of the bill." Aml!l1dment :;'.)84, d. at S13561 (a'rtache~ .t Tab 

, , , 

3). It gave states the opti.on to "c:lternpt from (or modify) the .lppl ::;:lIion" of rime limiTS vmk 
requirements and other provisions specified in the amendmenl k, Senators Wellstone ar,d 
MlUtay referred to new research documenting the connection ber· ('.ll violence and peverry, and 
Senator Well stone urged·his fellow Scnatonl to enact "nation'll If I "standards for stares because 
"[w)e do not want to fon::e a woman and her cllildrCll becaus Offl' ir economic circumst.'I!;ces 
back into a brutai siluatiqn, back into ... a very dangeroU5 hur~e." ~cmg, Rec, S13525 ,:Sr pt, 13, 
1995) (attached at Tab 3), The Conference Committee dropj:cl' "' ,mcndment ficom Inc fiual 
version ofH.R. 4, \o\;thout comment, Cong, R~c. HI5391·92 ~'D 21, 1 995)'(anacbe.' :1' "ab 3). 

Building on these legislative efforts, and spurred by 'tib', I,'.cnt, more compTe'be 10ive 
report by the Taylor Institute incorporating new research, p: i50r.~', of Abuse: Domeslic V.olence 
and Welfare Receipt, Sen, Wellstone and Rep. Roybal·All2Id ill -": y 1996 propos:ed a ~e',;~ of 
Congress Joint Resolution, S. Con, Res. 66/H.Con. R(!s, 195 (ill:-, It.d at Tab 2),' Th.1 

Resolution) (Tab 2); Dear Colloague Lener of June IB, 1996 from Seu, , 'ell, : c. Rep, Roybal-;.lIar~ DL "~Co· 
sponsors (attached ot Tab 2); Dear' Colleague Lett .. of July 3. J 996 from ReI, ~., > bal·AUard and <I""p"",,,,r,, 
(attached .t Tab 2); D.~r Confer.os leIter of July 25 (ana,h,,; at Tab I), 

. , 
• All oflhe proposals,.'indude time limits is a prov;:'i '~thaI c. 'J Ix " ' ,,,,pled, waived or tollod. ConE 

Ree, S13561 (Sept- 14,19g5)(rex!ofFamiIyV!o!mceExernV1on)(ilr cd,! 'lb;):C""g, R&:. S715' UU!le27. 
1996)(texl afJoint Resoiutioll)(altacned at Tab 2); Cang, !lee, S8141 (I''''' of I lnily Viol"'!,. Amefie!.",.",) 
(a=bed at Tab I). 

7 Th~se requirCtllents were specifically lIlentioned a:; :'"0vb;0 " tht q ; be waived in ::h. !\\' 11'051 

recentlegblativeproposals, Can;:. Flee. 57191 (JW1e27, 1996. (Tab 2), An; ~-, 58141 (JUly ':8, lj'6)iTab 1). 

• Senator Wellstone and Repm;""",ti". RDybal,Ah1 ' oe!d • pI -,5 ' , 'cr=occ to rel=., the I Gq( Taylor 
Institute study, and then relerencea the press conference in me 'Jour Ccl:o;.5'" t C'r they "in:ulat"d ws,"'_ ,uppon 
for the Joint resolution, Sen'l~ Dear Colleague !.eller of Juno, S, 19')6 tl UW ;. , Wellston., Rl.", Roy" ,I '.Il!rrd 
ane! c:o-sponscm (Tab 2): soo also D= Colleague Letter of kr' 18, 1:''.16 ::or, '., p, Roybal'Allard ""d ;'o"ponsors 

, 
J 
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resolution also addressed the correlation between violence and POVI :f. and !he nc,:d for n orc· 
flexibility in imposing time limits, work requirements and oilier rul .c on battered women :.ad 
their families. It listed detailed findings about the nwnbers ,[worn T affected by jOffi,~;t;~ 
violence, and ways that.violence interfereswitb. their ability to bec;c-.:>c self-sufficimt. ld. It 

. expressed the sense of Congress that both fedetal and state "''eifare . ';1slation sbould inc.orporate 
mechanisms to address these issues. ld 

However, the substance oflhe Joint Resolution differed fror . Jle Family Violence 
Exemption in several important aspects. Following the ~rl!.>ident's . ;to ofH.R. 4, ad .... ocates 
suggested to members of Congress that pure exemptions could pro\ detrimental in sorr..e ::lSes 
to battered women seeking self-sufficiency. Permanent exc" ptions light lead to exclL:ii~ns 
from job training and pla,cementopportunities. Based. on th:·. input - om advocalt:s. the 
legislators concluded tha.t "stopping the cloc;k" for a period, f time Y Juld be prefcrabl . tr 1n 
outright exemption, and would meet the goals of cas~-by-= cons' : ':ration repcatC1:llj 
emphasized by Senator Wellstone.' While some womcn-..uuld nee littlc or no Cl:lta !i'J1e. 

others would need longer periods. In addition, staleS could provide .ore than just relJc. LJm the 
operation of some statut~ry rules, but could also off"r supportive se. ices to help e=. loth 
physical and subsequent e.:onomic sec;urity. S. Con. Res. 6; H. Co . Res. 195. Accodir,.·!y, the 
Joint Resolution called for lolling time limits, rather lhan pennaner.··l" exempting indi~id,,"1Is, 
id. at §4(C), and for pro~ding referrals to "counseling and suppon:e ser .. ices." Id at §4(B). 

A shortened versi~n 9fthat loint Resolution, tmt a yo '!Sion ir. luding many of !.t . .! 
Congressional fmdings a.bout the importance of addressing , e impn' ~ of violence on pcwrty, 

was adopted by both the House and the Senate on the Buege, Recor :iliation Bill. Co,.)' R;:c. 
S5220 (May 17, 1996) (~n.ached at Tab 2); House of Representanvt . Committee OD Ir.,; Budget, 
Transcript of Mar1."Up offiscal Year 1997 Budget RCCODCili tion Bi . at 265, 26& (Mo.,9 1996) 
(hereinafter "Budget CoIDmittee Transcript") (altal:h."j at T b 2) ... ·e Budget Re.cons Ji.,tic)O 
Bill, H. Con. Res. 178, a non-binding resolution ser.ing out Ie budg ·r priorities fix thn 1 '/)7 

fiscal year, passed both hpuses of Congress. Congo ~"C. H6L67 (lun. 12, 1996); Con;;. [(. c. 
S6168 (June 13, 1996). As passed, Sec;tion 412 oft, ! re,ol"tion <;t< ·~d the ~en~c of C-·n.:~~s 
that, in enacting welfare i,eform pTovisions, Congrc~ ,;houlG considt wheiher the pro;. .. · :j 
legislation would increase dangers for battered WOIT " .• , mal< < it mon di fficu1t to ~:sca~; .. ,()knce, 
or "unfairly punish womtln victimized by violence," .. ld ab stated · .. 'C se..-Ise of Coor'c'" that 
welfare legisla.tion should require that any welfare If, work, .:dUcatic;l, or job pl.acemcc.t 
programs implemented by the States address the im-1Ct of domestic "iolenee on w=lfa:-e 
recipients." Congo Rec. ~6016 (lune 7. 1996) (attar cd at Tab 2). 

. ' (disCUSSing 1996 Taylor lnsrlrure study) (Tab 2). 

9 He urged th.::ll beca~se of the impact ofviolenc=. '" :an:.' er .. rm caul r:or be '-'-one SiZf; fi:s. .:. ';':0', e.g. 
Congo R~c. S8141. (July 18, I 995)(sta1cmcnl of Sen. Wellstor ; (Tall:·; Congo ;i.~c. S5220 (Ma) 17, \~9' i 
(statement of Sen. Wellslone) (Tab 2). 
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Finally, in August 1996, during l:oIlSideration of H.: . 3734, ~'lators We!l;,ton~ lr" 
Munay implemented the directive ofthe Joint ResoluLion, ' ;d soug!:' 1n arn~ndrm!Ilt Ie '" -Ifare 
legislation creating flexibility for victims of domestic ~'iole ~. Like'le approach ofm;~, oint 
Resolution. and in conmist to the H.R. 4 amendment, the v. .astone! 'urray Family Vj,' ,', ce 
Amendment included fleltible waivers ofTempornty AssiSl nee to l',;:dy Famili:::: (L~N':') 
program requirements, mcluding time limits. Under !he Fa. lily Vio;' lee Amendment go-::1 
cause waivers may be granted -- for so long as n=ssa.ry - ',here thc'cquiretnents wo,-,.d make 
it harder for welfare recipierits to escape domestic violence, ~r where 'he require[D>~IS "'C '.lid 
unfairly penalize past, present or potential victims of physic 'Ii or sex. "I violence. Sec 
402(a)(7)(A)(iii). The Family Violence Amendment also p Jvides fo- increased s<:rvic~;, 
including confidential screening and referral. Sec. 402(a)(:- (A)(i)&(") 

The Family Violence Amendment was introduced c. luly 18. 1,996. At that tin ;!.h;: 
Senate welfare bill undc~consideration already containe.d c 'c' provis' 1J. - & hardship r'~~r .ption 
-- specifically ad~ssini domestic violence. The Far::-..i!y \ (llenee.A ,lendment cross ~:f.rences 
the hardship exemption's definition ofbattering or eX'uc:mc :ruelty, : ~c. 402(a)(7,1(8) 
However, the hardship exemption., which also appeared in t I.! House Jassed version aL:" i.l the 
final bill, H, Rep. No. 1 O~· 725, 100th Cong., 2d Sess., 2&8 :9 (luly :', 1996) (att;u;hcJ a fab 
4), operates quite differer\t1yfrom the Family Violenc.e o\rr ndment. -:be bardship ex -'r"on, 
Sec. 408(a)(7)(C) (anat:h~d at Tab 4), permits states to exec pt up to :.}% oftbeir ,:a.seJo' from 
the operation oithe five-year time limit, for reason of ll.'Jr!i,ep (whie is undefind) or i •• 'he 
case of battering or extreme cruelty, defined in Sec. 4v8(a}, 7)(C)(iii) , Unlike th~ Far- .I' 
Violence Amendment, which stat~ that waiver.; are for "s<. i,ong as n.:;;:essary," th:: hatd;bp 
exemption has no liiIlguage limiting the limc that an excmj: ian will lr'it. The harcship 
exemption also does not cOlltain the "good cause~ 1anrruagr. Clfthe Fa:.Iily Violence Amn :!ment. 
Scc. 408(a)(7)(C). ' 

As proposed by Senator WellS!one, and unanimous' . adoptc( ',y the SeD3Te, tr' F'll'jly 
Violence Amendment mandated that stales provid:: S!:f\~ct:'.md mal . flexible ",,":,VCf', (""g, 
Rec. S.8141·8142 (JuJ ... \8, 1996) (attached at Tab I:,. Th· C:onfere ~Committccd;w,"dthe 
Family Violence Ame~dJhent 10 a state ~ption. but I;j,,cc n ,)ther ai' ",ations to th,: pr<"l" "'fl. H. 
Rep. 104-725 at 267 (Tab I). Thus, as adopted by Congreo.' and sigr ,d by !he Pr(:sidc:n., h" 
PRWORA contains tv-'odistinct mechanisms for sUI','C flexi ility in C ,les of dol't.e,;tic .. '''; ,nee: 
(I) under the Family Vio!.ence Amendment, states If'1Y rna . , t1exib!' jood c.a~c ... -ai' v, )! 311 
TANF program requirementS and may increase s,~rY.~~s in '",es of c'· "(l':stic violEl1ce 3f'~ sexual 
abuse, P.L. 104-193, § I 03(a)( I), Sec. 402(a)(7); anc' (2) u' '.kr the tF-:U.hip excrnptiuI •. 5':,1"5 
may exempt up to 20% ofthdr caseload from the op~.<l1:icn of the fi". year fune l,imit fa at 
Sec. 408(a)(7)(C). 

10 H.R . .4 coct.:U..'1ed a tl 5% e'\emptian from the operat I ofr ! 'ilve-ye., :me 1i.mif. T.lo!. Cor" ; - ce 
Cora.mittee that dropped the FamilY ViohmCB Exemption· from \ .J.... 4 ilio added ,: TIering or cn:me"'l l!. tJ as a 
specific ground f'or a hardship exemption, whilD clarifying tlL:,~ J.i:es .tid not have .,) provide sU:h. CXC"Jr.I,t; ·r .... ";. 
COlfg. Rec. HlS324. H l 5402 <?~ocmber 21. 1995) (attached, :tb,j·. 

I4i 008 
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ISSUE (1): Does the 2Q% .cap on hardship exemptions in m the" 'c-year tim,: limit, <;cc. 
408{a)(7)(C)(ii), restrict in :any way the ability of slates t· make t- Iporary gOI)d C2 :~S" 
waivers ofume limits Imder the Family VioJell~e Anl~n' Iren', S .. 402(a)(T;(A)(ii.·~ 

The Family Violence Amendmentallows states to\'a: ve for' ad cause nUffier, JS " ANF 
requirements, according .to need and without a numerical cdI' 19 on t" . Dumber of =c~ Sec. 
402(a)(7)(A)(iii). Only one requirement that states may wa"/e unde,;c F~uly Violer,l:e 
Amendment -- the Slate'S lifetime limit on assistance -- is a so cov~r . by anotht-r excccrhu in 
the statute. That exceptibn, the hardship exemption., does bv~ a 20';· luroericallimitaLo,1 on 
how many eases may be exempted. Sec.408(a)(7}(C)(ii). Ccmparil;, the e~:plicit text 'JflM 
Family Violence Amendment and the hardship exemption, th, best 0··.·1 most cons::sten: !l;,ding, 
giving full effect to both provisions, is that they creat~ a1ten:;l::: mec:. ·nisrr.s. Thus sta·,~s 
making good cause waivers would not be bound by th2 20~; limitati r .. in Sec. 400(a)C" (e) 

'1 
Consequently, states retain the option to contiilue tc flY ben·.·.'3 OPT offci.er~ ~crc~, for 

more than 60 months to iridividuals who have been granteC g'JOd cal"O waivers UI..der :r·e.' amily 
Violence Amendment from the operalion of the five-year r.h~ limit. 'ithom a specific 'lU'ncrical 
limitation on the number of waivers and v.ithout counting rose indi 1u.al~ 3ubje(.1 to \l., .en; 

toward the 20% cap on hardship exemptions. Clearly no 0 :lfT prov; 'JIlS of the Familv \ ,olcnce 
Amendment are even arguably subject to any nurneri~ lir:jt llion. 

The legislative history, while oot explicit on this p' ic\ fully . ,'peTL'> the intcr·.'·!: \Iion 
that the Family Vioknce:A.mendment provides states the 0 tion of ( "til'E 3 separate ;'J;':rnate 
track to deal With cases 0'[ battering or extreme crudly. Fl tl.er, a f' :jng char uanspN'< Jce 
limitations of the hardship exemption irilo the Family Viol"n:e Am' .-!mer., is strained it: ' gbt of 
the Amendment's text and, in fact, nullifies the clear starutorv lane:~':~e. , -

(a) The text of the flf'o pTo\lisums cuate different '""!l!chani:" • - wailll;r5 \'S. 

exemptions. The starutory language is the clear<:st distinct'on betv,r( . I the Family Violence 
Amendment and the hardship exemption. \Vhile thl. hards ~f' exem: on. c';'ates long··-~ 
exemptions frorn the five~year time limit, the Famil:' Vio!r.n(,! Ame 'menl =Ieat~·s Va.·.ilL:" good 
cause waivers, for a neceSsary period of time, of an~ ;lfOg.""U', requi ." "~nt Black lett';· 
principles of statutory iritet;lretation dictate that in j '<:rplc'rg any .;isl~t;ve pw~i5inr. ,'ne 
looks first to the actual language for guidance. Mar 'hall v £1 Pasc 'ahral Gas Co .• Pi F,2d 
1373, 1383 (10th Cir. \989). Words are to be give! their! ,,'inary: '. c':)" .... rnOD n:a.p tg . and a 
"common sense," n:asonable constnJction. See. e.g. fCirsl (hired ,v 'hodi« Cht/".·ch v. L . !!led 
Slates G,)psum Co., 882 f2d 862, 868 (4th Cir. 19~ 1). eel '. fenied on U.S. 1070 {l9 lG', 
Caminetti II. UnileJ S(at~i, 242 U.S. 470, 485 (191':. Thl b:st rea'· ~ (Of the twlJ pro";' '("lOS, 

one using non-limiled "exern:pt" language and the a be- U! :1, "wai,. ... \f:>r So long '3 

necessary)" is that the two mechanisms are differet< in sec p<: and a ;ic"e em. C()mp'" e ,:C. 

408(a)(7)(C)(i) with 402(~)(7)(A)(iii) 

The fact that the langUage used iri an amend ,lent j.;' differer: ban tbat used by .h: 

6 
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existing text of the bill being amended is particularly :sigllific;:llt. v.~ :e language is !he s:'me in 
an amendment as in the existing bill, they Me considered to h~ ve the :n2 meaning, bur 7l: 

amendment using a change in language indicates a chanfe h meamT· ,see ~orm.ln J. '~<I ·S. 

Statutes find StQlUIOry Construclion §§ 22.29,22.35 (5th eeL 1994); /: : Aetlic Cas!;(J[ty';; ,';rely 

Co. ", Buck, 594 So.2d 280, 283 (Fla. 1992); see also Marshai/, 874 .ld at 1500 (.con5t!1.!,1.ion 
that renders some words surplusage to be avoided). IndL(''ri 2 ly am, 'm~N is presumed ',. have 
as itS purpose to change some aspect of the e>(istiTlg statl,te, a d by lr . :ing Vl th~ I:lnglJ'l.g . 'lsed 
and changes made one can discern that purpose. See In re .'[, "fiage . 'Fewking, 608 1" c :: d 
327,330 (Ill. App., 1st Dist.1992), appeal denied, 612 ~!.E.2d 513 ( .9:,). 

Other aspects of the text of the two provio:ior;< sh-:l'l' i'1 'it they "e COcePQJ.llly ;:: ,t 
operationally distinct. For example, there is no Dum·.ric.·lI'IT 't of ar '~ind in the :1::<I:t ",' ., 

Family Violence Amendment, no reference whal°,ocYl:rTO 11C 20% l' .it ;?~;ificd 'n S.:. 
408(a)(7)(C)(ii), and no. ~ugge5tion that any of its previsions cannot' . used to its lilll e:,[, ,l. 

Sec,402(a)(7). Significantly, the hardship exemplioa is not specific,"y a domestic vic l >;!! :.;: 

provision; it allows the s\,!tes to define hardships tha; mUY'lIdude bi ~ring or ext,cmc r:r'lclry 
under other possibilities,'.but it does not encompass t e other 'rleChaI" ms e-~blish,~d jp ~.o! 
Family Violence Amendment for addressing doruest' -; \,;01 -O/'C, sue: s ,:r:-ening and • ·1:;;.:1Is, 
and relief from other welfare requirements. Compar: Sec. 40R(a)(7;' ") ,,/Ill Sec. 402(a)( 'j. 

Moreover, the hardsbip exemption contains no.rrfer' iCC te the deflll '. :lTlS or wai~ers th,: .'13tl: 

may have adopted under S~. 402(a)(7), indicatir.g L I!" '·r. A ~r the. '? c. '!sidcr:: dorr"' . C 

violence in its deflllition of hardship and how it dot!' :;0 1" r; lthing de v"th wI eth(:( nlDW 

!he state adopted the Family Violence Amendmrnt. "d. 

The sole point of~0n?parison between th~.se rovis::)r" the f f tha~ they hoth T .I:. on the 
samc definition to create:flellibility in the operation h''!l·c.·' rules. no!' nougl. to 0, ,"'orne 
the "ast differences in lariguage and structure belwe' '1 t':e:;, ';0 prc ·.;i:m' See. c g., ,ca 'chez ". 
Alex/s.l31 Cal. App. 3d ,709, 715 eel. App,. 4th Dis .1982) \languc'!n h' con.mued \'1 'Jntext 
and with respect to entire'statute, and conforming to appan..llt legisl::-' 'e pcrposes). lll~. :atute 
gives states many ways t9 consider domestic violeo· ! wile-, implerr: :,iflg:;S TANF P'T"IfTI. 
One way is to. adopt the option in the Family Violeli';e jl.m,;n:!ment' irnp!~meDt a pro:',r m that 
deals with domestic violence and allows waivers of'vhatc';er progp rql';remcIils th. s .'te 
believes should be waived to help victims of domes7'c viob::e. Ar 'her "'proach ""0 ,) . he for 
states to include domestic violence as a one oftlle c".teria JIlder Sc •. ··08lil)(7)(C) for 
determining who will be ~empt from the durationc; !irP.it;·t.ion on a staoCP.. Like !he F c.mily 
Violence Amendment, the hardship exemption is pc 'ni:~i'I'- Sec. :'(o.)("7)(C). A stale could 
choose to utilize one, both or neither. Reading Wesr prr;";';L ns a~ [ ;ng '"!;}tes the op'.o ' of a 
separate track for domes~c violence gives the fune~,; efYx 'u both I· V.: ,,-"15. 5<'<', e.;:. 
Marshall, 874 F.2d at 1501 (reasonable constrtic:tio; ha,m;,n'zjng d jar-dt" statutvry ~'_1.:1. pns) . 

. ; 

(b) The legislative. history supports the de< 1,,- 1:.c.<'f c"'iden 
create a IIBW. sepa,aJe systemfor coses ofdnrr.r~. ,·u;i;,,,::. The 
not explicit on this point,:is fully consistent wilt: a 1 6islaf v, intent 

7 

. ; 

ho. ":ongress ii'" d~d to 
.;i<!"tj,'c hi·~ory . .J ough 
distingulst' ber-.. ::.: '1 long-
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tenn exemptions and flexible waivers, Th~ change iJ'l • ;[D.gt.<>ge from ~ F .... l>.ily Violen~,; 
Exemption adopted in RR. 4, to the tolling/waiver 18 19uage ';sed in· ,,~ J ""it Resr.,llltic" , "d the 
Family Violence Amendriumt, demonstrates a change in inter, Scnr ;" 'Vc;lstom;'s flc II 

statements emphasize the need for flexible, \;ilS~.by-<:lse considcrati(l . As h~ st.'l~~d in 
proposing the Family Viblence Exemption, "we cann)t bav~ 'one siz'i( ~I:.·~ Congo R,"c 
88141 (July 18, 1996) {Tab I}. The facl that the Farr,jly Violence A :nl,,~~t w,.s adt'~1'1 
after the: hardship exemption further emphasizes that ))l"gr~>s did n, :ntC .. _i In hI! limif,.'ci Jy the 
terms of the existing hardship exemption, for when <'I amen~ment lIT • ar t!Aisting pro"'.l' n are 
in potential conflict, it is the last statement oflegisla,'ve "Ii" ".at go' TIl. Singer 1.\ §;:;,! 15. 

As explained above:, this choice of the tew. ',", 'a.i"~r· rather t: 
deliberate, Waivers are responsive to th~ policy g'la1 ;)f :.u"::ng wid' 
work for battered worne~ rather than considering th~ U <''Jiv:- sally): 
While in some \;ilSes, long·tcrIn physical or roenVl] di'abiliu~, may r· 
exemptions, in many cas~s a temporary waiver "'ill t , I);" I' ;:sl ~olut 
an individual sufficient time to recover from the cffeo.s of violence, 
safety, or can ensure tha£no unfair penalty Tesult.~ wb':n [ear:;, threat 
abuser make a woman w)able to meet a requirement. 

: 

1· \ .• ..-1. mpti(!il~; \1.';~S 

,- ,' .. lork poge ,,: 
':1["" nuy lLlemr',' cblc. 
1'.1'-"'; ~Jerrna!lznt 

,.,"1'; wai\",:r Cal, .,.Jble 
to.- - vO! to " alae~· f • 

:'r. l<I' . .al replisah li.:,;:n an 

It is noteworthy~at a letter sent to the welfar, Con''erees by () c" ~ponsc'r ofOc Joint 
Resolution, Rep. Royb~~Aliard, and co-signed by R'p, Sve- Myricx ..• ~ ~', strcs"J';d fr, • 
"b::cause circumstances differ, the axnOWlt oftime b~ :tert'd women r ,1", ebuik thei,', -::5 

varies," and that Women coverc:d by the Family Violence An";:ndrnc "lL'; flot pCJmam n·" " 
disabled and should not lle included in the 20% J'ew lllent ,:;,':mptit " ). 'u CO! ICrC:~ : 1 ,n~ of 
July 25, 1996 (atuched a~ Tab I). 

Finally, Congress':knew the numbers of wom 'n ·"ho may ha 
waiver provision. As Senator Wellst.one stated in iIJ' 'oc.1w.i" r the ill 
Institute in Chicago. , , ~Qcumented thal betwe!!"1 Sf. En, ~ ge '>1:=1' 

arc current or past victim~ of domestic abuse," Cnn;' Rl!c, ;. 141 ; 
Given such evidence, it is much more consistent to T ad Cpngrcss' ; 
temporary waivers for all; [[;I.ther th.>n to allow lin in.sllfii:cit'nt numt> 
The presence ofa good cause requir.:m~t, S~. 402('1)(7)(f.)(iii), rr 
not completely open..:ndlic!, but responsive to the nf; ·d. 

"l.t,..,. <)f 50£1''' fOI"1 uf 
.,d"'e'1.t, ''tile Ta', Ie-
' ... ) 'en re::civir ~ '.FDC 
, " ; 1996: (Tab l 

.m ) provide SU,.1, ,.,mt, 
,~f f" man!!n! ex" no·tioDS, 

-n,s 'h,"t COfl1!J"ess' [" -ant is 

Since "the primarY goal of statutory construc'ion is to a..=! : ax' - 'olloll! the t, T·;.t of 
the legislature," Marshal!, 814 F .2d at 1383, re;!ciw:: the proyjsio~ ~ sc; ":-able is the 'T ,st 

consistelll with both the statutory language and inten1 of Cr'Cgrcs> '.~ (1/ to Ha...idng. '" q 
N.E.2d at329, 

, 
(c) The policies underlying the welfare ·'ilI nd ~~ Fa"w) 

explicitly expressed hy Congress, wauld be unill!Tlr:n£ " /Ty a cant; 
lr.terpreting family violence -waivers as distinct ~.-orr Th~ '.er1S ofu 

o ,,-e Ex(~mpt.· ,,', .'S 

" lJ • "prelctriorr 
';,.c, ;,lip ex~mptl-'r. ,...j1l 

@Oll 
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advance the policies expl-cssed in the welfare bill ?f j:; ~omoti:1g state 
self·sufficiency. It wilililso:more fully address the C'lcelil~ specif.c 
Resolution that led Congress to adopt the Family Vir, :mc" .~. l"ncim 

;. 

~ti:").r )' and indl'\d( Lal 
Y l; . .ulad in the ;C.1t 

As the welfare legislation specifit:ally states, ! 1e purpose of (; T t' . .,; : program j s ) 
"increase: the flexibility of states" and for states to adopt programs pr ."ot [] 3 job pn::par:u- on and 
work. P.L. 104-193, §l!l3(a)(l), Sec. 401 (attached a: Tab 4). Allc,": ,q "~'Ies to choosr 
between utilizing either ~r both of these differing mC'hanism" dep.:-· ;n~ on the need, i:, r!,e 
mo:;! consigtc:nt v/ith incri:asing the flexibility of Slale3. It alw prom os .. ~ _ preparatior r'ld 
work, by encoUl'8.ging statestD look to temporary wai"ers, along wit: "c:r/ r 's to move b21acd 
women to self-sufficiency at an appropriate pace. Sirce presumably ~ rlT"ose c,f limhif~ the 
number ofhaIdShip e:xemptions was to ensure tl;at 5'i:,'e> rlid 'lot.ill .' ai' a ,don a larg.; 
percentage: of difficult c~csand pay benefits indefir,'e1y Eu' since . F; r. ily V !01::n( . 
AIllendment specifically ;rejected ~xemptions in f~v()" ofLer,:.oraT) .", there is au cc ;SOn to 
nwnerically limit the: n~ber ohemporar), waiycrs '" d' v~· !';asor .~ ~ ~ :lrng<' them 

Finally, this inte~retation best serves the uno:' ~dyillP TlUIpos' 
Amendment, as stated explicitly by the 104th Cor.g!' "iT> l:~ Joint ~ 

by the floor statements or Senator Wellsione, and by ':ong:r~~;' ong.' 
violence against women' expressed by paSsage ofthe'/icler·;<.. Agru
interpretation that favors,\ncreased safety and self-51l Jiciency for be. 
families, and that encour~es states to design welfar'. -progr"ms to a.: 
sexual abUSe if they so choose, without capping to th : numbe"S of w 

of :ime limits on receiving aSsist:lncc, is the interprH"tioll !luI( best = 
passing the legislation~ 

Issue (2): Will a finandal penalty apply to st~:2S hat f~' to m; 
pa.rticipanon ratl!s requ.lred by Sec- 407 because t .~y ~",,~ gTa!l 

waivers in cases of dombstic: vioien~c? 
, 

f,1" Fami'v Vi,,;t .-el: 
O,I'{, In, ar;:J as r f ceted 

, ~ '_ . ,.mitml?m tr.1 I" d 
'J.: en A,:t. IV 

fe· t v )meo and t "'{ .,' 

~" ('·mesl'<:. vio" .c and 
leu y,t1o ID.1)' ne~J Naivers 
.''.' ( J)DgrC.;,· p". r '~c in 

;-'ltory ruol'l'I y work 
. f·,· 't-Ie good C:·1.!'~ 

States adopting th'e Family Violence !\!non:i, . -mt 1T 'Y make . r t t r use ..,.ajver; ('! !hat 
st;;te's worle requirementS, including the =dav'f!' ;·~de",' ; vo-),e' il'" I--nit before \.cd~ i, 
reauired, for individuals in ca.s~s of domestic violen,!. T·jsw:ver," ~.,.' 'l[C ch,)()se~ w 
address the needs ofhane.red women by adjusting. wcrk rcqllircrner. . ~'. ;t~ could feal' IS cU1Ting 
a flnancial penalty under Sec, 409(a)(3) for failirlg Ie meet mandato·.· ffiJ .tl,ly work. 
participation rates. Reviewing the existing evidEnc" 'lflegioJative j. .:It ).,1 the cele);", 
language, the best reading of how these two prcvi5ieJ;; inte"'lct is It· .11' ~ .:toptio n of tl, e ~ amily 
Violence Amendmcnt option' COllOtitutes reasOlWble ';Ju..<.e ':n~ fuilir .- r ~ , '1 the p'irtic, "( 'Jon 
rates mandated by See, 407 6f the T A.l\i"F program. '1m';. T·" finan_ " ' .!)' for f:illil' ~ J meet 
monthly work participation rates would apply to Sta1~ iil s'.:.:h a c;;<:: 1 l· M, aT. alter" ~ 
reading that fInancially penalized states for carryinr ~'Il the dictate ~ r lit· ':unib' Vio!':r ',' 
Amendment would essentially nullity its effecriven .. s. 

,Ii 
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The text of the F~ly Violence Amendment f ·oe,· not state: 
, COUnt against a state. In:the absence of a dear 5ti.U\O~· d,re:':ve, or 

Congressional intent for 'the'bes! interpretation, Fir.' .:'I'lit .. 1 Jfl'lh: 
868, However, the statute does contain !III explicit tC:cJal 1;,.;5 for'; 
rea:;onable cause, Sec. 409(b) (attached at Tab 4). T'''! langc.:ge cle: 
pa:r':icipation rate failure~ may be: e;ccused.. While 'h, • a'" q';cif:i~ 
"re:-,sonable cause," they:do not include the work 11ar. 'ii.::~i.-" rates 
PR\VORA contains an eXplicit grant of authority 10~' 3tes :o.llodifj 
time limits for battered women and their families. E~ercisi[o:. this al 

clear legislative intent to';address obstacles to emplo:"Oent C:1iJ300 b:' 
any common sense defin1tion of the tenn "reasonable- calise" See /t..: 

AS discussed aboye, the Family Violer,ce A:;;-;:.ndrr, ' ; is a r. 
commitment to addressirtg all fortnS of violence agahsl won:an, 3r., 

research showing that violence hinders successful wr1farf'·ll' ,wulk t 
Allard stated to her collcfijlUes on the House Bud~et ' :~rr rr.'tt;;: in, 
Rll30lurion, "[t)hese are riot women who are lazy :ll . Ju'l .... "dt a jo 
work but, , their efforts;of self-improvement are of' , "-"~""ged, 
we in Congress face is to refoIIl1 the welfare system; I a W~, lhat b, 
of Zlbuse, not punishes ~m." Budget Comm. T= .:t "(,7 I. Tab 2' 
!;oncemed particularly ~th the ability Of bart ere" VI' '1"" " ·,uick.:. 
anG built in a mechanism, the FaInily Violence /\lm .. ;'n.,:'"~, :il ri!SI 

The findings in the Joint Resolution express! . do,;;llll1'!nted : 
between violence and dif'ficlilties with employment. :;:ong. fiee. HI: 
2). These findings incluqed: one quarter of baltered warne:l surv~' 
paIt to domestic violence; over 11:l.lfreported hm;ssL;:.~nt b:' ;;:dr ab' 
percent of women in welfare' to work program.'i b:wl': ~t;n ,;, are CI,' 

violence, and batterers oft.ensabob.ge women's effcr :~ 31 self.imp:; 
resolution was passed by both houses of Cong,re<.'i c 1," ~"\' we~l· 

Family Violence Amendment, and is a clear Stat;:rr::' :~ 0' i:.:;I~\ 
work. Senator Wcllstone's stat:rr.em in introduciDr. ~~le;· ... .Iy V,, , 
illustrative example of Monica Seles, and her diffi~' ib Ll r 2turrli. 
assault, as support for th~ prc?position that "one .;i.z£ . d(;ps t,': "til 
18, 1996)(Tab I). 

The l04th Congn6ss also had knowledg~ ~ha!.;"","~·:.irjon. 
impediment to the successful irnplementRtion of an, ;~DTl ,If ..... or!. 
exemption. 1n offering the Family Violence Ex~rnplio!\ alli':hed tt 
stated that "it is extremely important that States be ,i10\>'c(, '(') [pre. 
they will be penali:zed far, not reaching iheu cmplo} reI", i'" ,I." C 
1995) (Tab 3). The Senator's statement refer.> To lnr: ';ac." ;r,." wh, ' 
working, the state may, ~ a practical result, fac~ a 7 ~r>dl:' • ,;au:: 

10 

~/) 1 .. cause waiv~r wiU 
,[' ; 0 eviti.;nce :J 

rch~ ~:!/. F. _~ ~f 

b,t. penal tiCS f,:;r 

, . C;L ,·,omple.les th:J( 
'J,.' (ccptions trJ 

c • 9(b)C). Fv.~ .cr. the 
'" .. ~ requ:.rem'in'; wd 

r.' ..lOd further i.:\[ tht: 
~ ~m':7:ic viCtlence rr.:ets 
'h"t 874 F.2d D' 1500. 

:1 of Ccpp;e, ;, dous 
n., . .:arly r;·spo,d· Ie 

3~' n!'. A" Rep ~oybal-
1, '. ':m !D arlorl (,,~ Joint 
r' wom :'n ""ow,,\, r.o 
'r . "the dwll<:,' d .~ that 
~. "en who are \o,clirn5 
L .·Iv, C01i¥es, V • .1S 

) I self.~ut'ficlf' cy 
mt pr:'''>lerr 

-" .he co'TClat~: 
j.; ., 'June 7, 19·,E. (Tab 
Ie c' 'job ducal ,e'~! in 
r ; . 'ork, O\l(;r f ft: 
.f .ctims of de it C'~lC 

,l,~·· Jd 0,601 J. This 
,f' - ''Ie S,. ,ale ,,;)'·.:;ed the 
.1' ' '1 wit£. thc" I· 'i on 
,(: : Ilcnd nem ,,'.1 ihe 
0' "k aJta !1 vi. I 'm 
"r;,J Rrr S, IS 1 ·1 (July 

r, ~rjes cclild ·;e 'n 
\!, lent V.'.,]vcr o' 

.r : Senator W '. ,lOne 
~. I mptio,,;;). (): .~rwise 

- S. 1 '1525 I. ~ ftL 13, 
\;. 1reVcnl.s .. '[ T "'n from 

, , will unabl.' - move 
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that individual as quiclcly into the workforce, Unles~ ·l.e >1.: tt has.a 
individual in detennining participation rates, th~ net ei;~,c, ":. ',~le in .. 
Jives of welfare recipients will be the failure of st.~.tc: pr')gT'7 3 to m 

Giving effect to Congress' iment to allow stir' "0 -:" e cas 
rath'1r than "one size fits',all" requirements in situ' tim '; ,f ':. "1~stic 
penalties for failing to rn~et participation rales as :} re, ell .;j ;, lpl~rc. 
Amendment. The ability ofStlltes to grant we.i\'l':rf ¥'il' b" '" 'iousl) 
counts aga.inst the state when calculating mandai' r'j v'r<1" tion C<' 

will become, as a practical. marter, unavailable, ~c;\",' n . Qne 0: 
flexibility, successful trahsition to self-sufficienc)" :; ,;'o:";_l:~n 0[; 

pllDi$hed for granting waivers. 

Since statutes shquld be construed "to effc;:tuat-: tIl";' int<:nt 
to defeat them," Colorado Health Cp7e v Colorado Dept . . "Socia: 

y ,oid i,r.dud'n· that 
It . f viok:nce i L i; " 
b..; mplo::ment e )'ll~." 

/. , 2 determinallC~;, 
:, '. requ:rcs w=hng 
,J" .l Fan.il)' V 0 ~nce 

n,"" nised :fthu: \·aiver 
eO., these w j "r5 

'5 ofiilcrea-'~r '..'t:lle 

C'. ..vom~n. if S't~ '", • :lIe 

j , ' . ~ficial purpos ' not 
842 F.2d ~,l '~ . ., , 

1171 (10th Cir, 1988), the Department should reilain f,or. ,:" n.ilizi·· .. 
mandatory monthly participation rates. when that fujI".>: _,:"J'-S f[~ 
wldressing domestic viol¢nce. This cOIlStrucUon ~t rOTr\Joru wi,' . 
best carries out the beneficial pUl'pOse of the Fa.T;J:· ~:;iJ'<' ,! fJn~ 

Charters, Inc, v. Ignaciq,87$ F.2d 234, 23&·39 (~JJ Cx .. r 9) (a .... e 

injustice or exacerbat.es ~arsh consequences). 

.C I 

... " . , . 

's fai!ure [c' neet 
'~~Sp{C1grar'1 ~I'

"\ati.,, inteot .1nd 
.';ee QI \'0 ESfO ~ater 

• U':tiO'l that ::: .>cs 

ISSUE (3): May states choose to grant flexible i'::W 0: ,.. ~ waiv 
req!lirements, Dot just'the specttj~ examples ;:;.l J in .' <1[12(:. 
compliance would make it harder forwcIrarr :'~:i,,'r'J)'l';:u csc~ 
where the requiremen~ would unfairly peocli7c p~~i, ;"'·,enl ~ 
physical or sexual viole~ce? 

, 
Based on the eJl.l'licit text of the Farrily ~/i( :£,1er. 'lend".!! , 

waive any program requiIements thaI fil the ddidti: 1 .'A}, ,:.:.' iled i, 
evidence of the legislature's intent further supports Y~. is rei.:,,,,\;. 

. c· prol'r.lm 
, i), w~ .re 
:tic VIolence, or 

01, ·.31 vk,ims v; 

. may ':h005~ ", 

ndm~'11. T'!> 

T' '~crm:nation 0; cood The amendment's text st1.tes that a state -:'1.:~r ' •• ~i·, .• p\ill;\l.: 
cause, other program reqUirements sucb as" am' ,h';a ;;",'.; : vera! (' 
Under tenets of statutory ~nterpretatio'l., the phl?';e" "h" cleat, 
programs are e~elnplary and not cxhaustiv::. See e.~, fo,:,,~c Ml" 
Caminefri, 242 U.S. at 48,5. D~errnin.ing wh.1t rfq:ljJ"'T;.J','~ ,1ualif 
applying the principle cO~tailied in Ule arncndfl·,t i' :'.. : b" wa: 

• ,1,-1 - Sec 402(7)i. ,J:iii). 
c. 'hlt tf ~ lislt.rl 

F.2d '~l 150), 
;f - aiver rcqui1c~ 
:;: be in 1 ca.<;e· "h~re 

11 TIta< "",to opdon aincndmont, in fact, explicitl), s!.:u,1 (bo' '·"Veo." 

towardscalcularionofparticipationrales. Congo Rec. 513561 (S'p'"rt,:r 13, 1 ' ,( , 
,lo Ou.ld lot be c:..,: ....... f~d 

, ;). 
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compliance would make it more difficult for individl1'll.s rec'.iving 3.' ~ "",'\ ,unde/ this pa't to 
escape domestic violence or unfairly penalizt: such in,;jvj,iu ,', who, :c G ' Ie been vic"ir:1E-ed 
by such violence, or individUals who are at risk a'" furt:;", d' 'l~stic' t ' Sec 
402(7)(A)(iii), Thus. th~ list is rot completely opcn-e,d, ,j, ~ ut lint. - 'J 7 ; app:icatioo 'r this 
principle, 

This interpretation gives full effect to th~ .)01;(,.':; 1.c" llurpL ~ J; t - j the linemW1",-QI. 
As described above, Congress wa.' concemed \.io the .:rIle,:; bamc ; ru' lmest',c viOlc'lC~ 
poses for economic self-sufficiency, and .. ith eu~)ura,;inl ' rates to ' 
requirements did not jeopardize the safety ofbart:reci,\lo,ne." ConE 

c •. : .11 ne"; wei brc 
,; J'. kno\>, ledge a= o\.:t 
I"~ v.ork an unfa,r how a 'oI.'ide range of requirements could be diftic.' it r, d'1llPI"oUS to 

penalty,However.thefreedomandrlexibility,~: ,', ;::g,~,,':;ys' j 

will vary w~dely from state to state, ThUJ, all C~·.Ul,sT';'.-" ,j',; ~f CC,yC ~ '. 

effective as a general pri~ciple against whicb ar.y :equire·n,·~t may: ',~ 
=$ > not j" 
;ed, Permit') .,~ 

states to griUlt waivers in,any cases where compliance '.viilil1JY prc~ ,'! .', l1Tem~:nt WC,) :i 

make it difficult OT dangerous or works an unfair pcnaity is th: only" .T" ",alion consisr, lit v.ith 
legislative intent and policy, 

~ I 

In addition to answering these questions. :1:' CT,Ve;'·' aoru ' ",,~se(. other .,:ccts 
·Jinen mOv1' ... .: to of the PRWORA whete fntetpretatioru; ofrh:! stre 1l~ ,.,tid:. !lefit r 

self-sufficiency, and assist states in addressinl! ,",:ir n.';~" >. ne>c ". 
other advocat;s are availa.ble to di5ruSS these ip", ~~ fc.rtl,':':l e the D 
promising avenues of exploration, 

., le-re t:ricfly '!I'e and 
,-.. " t vie\1,S them ::; 

: " IfHS shou;u In addition to the .interpretations discus, ~., Ul ,!r 'S3 ,'('5 I & 
eomidcr defining reasonable' cause for ~xceedinb tl:eW:~ i nil on' 
include state programs providing services to adc:., ;S5 "one C y~, I; 
transition. Thus, in stales that do not adopt the Wc!ls'onef:Viurray F t,' 
where the state is providipg assistance iII the form of both :' el'\cfits t it ;;.1 

women who may need additional time to S'Jcces"Fu::l:' ~>lain.lI\plo~ r. ~'. 
would ,apply under Sec, 4:D9(aX9), because ofre:"cu&;1e c- :s~ for r' " 

409(b). 

, '.! :X'!1Tl"tiOll.'> t 
: welflre-tr·' "rl; 

,r,leDce Exerr ~'tion, 
::~ to hanen:r, 
, fina:lciai F= .;Jl)' 
~omj:l:y un·jr. f' S;!c. 

Another area for further comid=tion i~ 'b:; ! qibi' of'h ( 'f ''':'n of ',o,'ork ",tates 
may need guidance from:HHS in interpreting '\ ,'u ;::'ivi ~ ,,,," Ta [ '-,: dc:J.nitio1 :" assist 
battered women who may need to pursue legal, IT e:1ivl:, p" cholof:J, other :Otm, c.f 
assistance in order to sucCessfuJly relaic empie' ":"J'I' "'-,.0..' bencfi J" indi"'idua:!' 
involved and advance thdocg-tcrm poli:;,y go:!.!.' "~'!e !ila, ,,';, 

Finally, we look forWard to continuing ·"(1 '~'), ,: -.vi" <3" De. ~., , ''In inplem~Ltatlcm 
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issue~, sllch as fashioning appropri~,tc guiddine: ;-'ri :etIL ,anc! r;lt:, ,a: . nd dt,tcrmin,,',;un of 
good cause for granting )Naivers, 

CONCLUSION 

After considering the text of the legislation,:: : doc • '~ntcrlleg ,~ 
expressed intent of Congress, and applying basic priJlciples C: 5t;)r.lt:lry r 
following are the most supportable interpretation:' 

(1) The 20% cap on continuous hardsh'" ;1 'rr.;f ,'l5 from ;' ~ 
Sec, 408(a)(7)(C)(ii}, does lIlot restrict:, _ ' 'If:!y' 'e at. fity , r: 

temporary gODd:~use waive~ of time i't..;i. Ui1~ the ]ii,un' , 
AInendment, Se~. 402(a)(1)(A)(ili}, 

(2) A financial penalty sh 'hI III not ailr~ I,) s'at:!S ',at (ail to n' 
participation rat,es rcquiro:cl onder Sf',:. dO Jeca\.l ~ th2:' rna.' ' 
waivers in cases 'of domestic violence, . 

(3) States may c$oo~e to ~nt flexible go~d ~au~' '''Biver; () , !ir 
requirements, neit just thl) e:t2mple~ Ii>:: if S:c '~2(?)('n(. :r 
would Plake it harder for weJfarr: reci,Ji·:.',,,, :0 e: 'Ie <iome; : 
the requiremen~ would unfairly pen:>t.> .•• ' '.s1., p: . ;eat or p. 
physical or ~e:lual violence. 

We urge the DcpartmJ:nt to adopt rhe<;e interp11'" fir.,r in ';" .' ,dc'Jant r ,:' 
documents issued to the'sttates, as well:iS takin~ c":r" to pr",ote !te 51 ' 

of111e Family Violence Ainendment. by state go~ -.. unents, 

1 ' 

'e hiSlOf)'. an:: the 
, .,reta! on, tie 

'~yeH tim~ '.mit, 
'es to mak·." 
)Iene e 

manllatorj.' 
-obl~ good Cl"se 

progta.m 
" whl!re cO'!!}jance 

dente. or,-: ,i:(~ 
al vic rims of 

"ons Jr guiJ; ~..:e 
'fu1 irnplem;;o, ·t.:.tiOIl 
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THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR THE SECRETARY OF HEALTH AND HUMAN SERVICES 
THE ATTORNEY GENERAL 

SUBJECT: Guidelines to States for Implementing 
the Family Violence Provisions 

Domestic violence has a devastating impact on families and 
communities. Each year, hundreds of thousands of Americans 
are subjected to assault, rape, or murder at the hands of an 
intimate family member. Our children's futures are severely 
threatened by the fact that they live in homes with domestic 
violence. We know that children who grow up with such violence 
are more likely to become victims or batterers themselves. The 
violence in our homes is self-perpetuating and eventually it 
spills into our schools, our communities, and our workplaces. 

Domestic violence can be particularly damaging to women and 
children in low-income families. The profound mental and 
physical effects of domestic violence can often interfere with 
victims' efforts to pursue education or employment -- to become 
self-sufficient and independent. Moreover, it is often the case 
that the abusers themselves fight to keep their victims from 
becoming independent. 

As we reform our Nation's welfare system, we must make sure that 
welfare-to-work programs across the country have the tools and 
the training necessary to help battered women move successfully 
into the work force and become self-sufficient . 

. r 

For these re~~ons, I strongly encourage~States to implement 
the atE~aBe~Wellstone/Murray Family violence provisions of 
the Personal Responsibility and Work Opportunity Reconciliation 
Act (PRWORA) of 1996 (Public Law 104-193, section 402(a) (7)). 
These provisions invite States to increase services for battered 
women through welfare programs and help these women move 
successfully and permanently into the workplace. The Family 
Violence provisions are critical in responding to the unique 
needs faced by women and families subjected to domestic 
violence. 
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As we move forward on our historical m1ssion to reform the 
welfare system, this Administration is committed to offering 
States assistance in their efforts to implement the Family 
Violence provisions. 

Accordingly, I direct the Secretary of the Department of Health 
and Human Services and the Attorney General to develop guidance 
~States to assist and facilitate the implementation of the -f1 S~ 
Family Violence provisions. In crafting this guidance, the ,nt , 
Departments of Health and Human Services and Justice shoul ~~~ 
work with States, domestic' violence experts, victims' 
programs, law enforcement, medical professionals, and 
involved in fighting domestic violence. . . 
recommend standards and procedures that will help make transi
tional assistance programs fully responsive to the needs of 
battered women. 

The Secretary of Health and Human Services is further directed 
to provide States with technical assistance as they work to 
implement the Family Violence provisions. 

Finally, to more accurately study the scope of the problem, we 
should examine statutory rape, domestic violence, and sexual 
assault as threats to safety and barriers to self-sufficiency. 
I therefore direct the Attorney General and the Secretary of 
Health and Human Services to make it a priority to understand 
the incidence of statutory rape, domestic violence, and sexual 
assault in the lives of poor families, and to recommend the best 
assessment, referral, and delivery models to improve safety and 
self-sufficiency for poor families who are victims of domestic 
violence. 

I ask the Secretary of Health and Human Services and the 
Attorney General to report to me in writing 90 days from the 
date of this memorandum on the specific progress that has been 
made toward these goals. 



THE WHITE HOUSE 

WASHI NGTON 

October 3, 19% 

MEMORANDUM FOR THE SECRETARY OF HEALTH AND HUMAN SERVICES 
THE ATTORNEY GENERAL 

SUBJECT: Guidelines to States for Implementing 
the Family Violence Provisions 

Domestic violence has a devastating impact on families and 
communities. Each year, hundreds of thousands of Americans 
are subjected to assault, rape, or murder at the hands of an 
intimate family member. Our children's futures are severely 
threatened by the fact that they live in homes with domestic 
violence. We know that children who grow up with such violence 
are more likely to become victims or batterers themselves. The 
violence in our homes is self-perpetuating and eventually it 
spills into our schools, our communities, and our workplaces. 

Domestic violence can be particularly damaging to women and 
children in low-income families. The profound mental and 
physical effects of domestic violence can often interfere with 
victims' efforts to pursue education or employment -- to become 
self-sufficient and independent. Moreover, it is often the case 
that the abusers themselves fight to keep their victims from 
becoming independent. 

As we reform our Nation's welfare system, we must make sure 
that welfare-to-work programs across the country have the tools, 
the training, and the flexibility necessary to help battered 
women move successfully into the work force and become 
self-sufficient. 

For these reasons, I strongly encourage States to implement 
the Wellstone/Murray Family Violence provisions of the Personal 
Responsibility and Work Opportunity Reconciliation Act (PRWORA) 
of 1996 (Public Law 104-193, section 402(a) (7)). These 
provisions invite States to increase services for battered women 
through welfare programs and help these women move successfully 
and permanently into the workplace. The Family Violence pro
visions are critical in responding to the unique needs faced by 
women and families subjected to domestic violence. 
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As we move forward on our historical mission to reform the 
welfare system, this Administration is committed to offering 
States assistance in their efforts to.implement the Family 
Violence provisions. 

Accordingly, I direct the Secretary of the Department of Health 
and Human Services and the Attorney General to develop guidance 
for States to assist and facilitate the implementation of the 
Family Violence provisions. In crafting this guidance, the 
Departments of Health and Human Services and Justice should 
work with States, domestic violence experts, victims' services 
programs, law enforcement, medical professionals, and others 
involved in fighting domestic violence. These agencies should 
recommend standards and procedures that will help make transi
tional assistance programs fUily responsive to the needs of 
battered women. 

The Secretary of Health and Human Services is further directed 
to provide States with technical assistance as they work to 
implement the Family Violence provisions. 

Finally, to more accurately study the scope of the problem, we 
should examine statutory rape, domestic violence, and sexual 
assault as threats to safety and barriers to self-sufficiency. 
I therefore direct the Attorney General and the Secretary of 
Health and Human Services to make it a priority to understand 
the incidence of statutory rape, domestic violence, and sexual 
assault in the lives of poor families, and to recommend the best 
assessment, referral, and delivery models to improve safety and 
self-sufficiency for poor families who are victims of domestic 
violence. 

I ask the Secretary of Health and Human Services and the 
Attorney General to report to me in writing 90 days from the 
date of this memorandum on the specific progress that has been 
made toward these goals. 



NATIONAL DOMESTIC VIOLENCE AWARENESS MONTH, 1996 

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA 

A PROCLAMATION 

Domestic violence threatens-the very core of what we hold 

dear. Millions of women and children throughout our nation 

are plagued by the terror of family violence each year, and 

approximately 20 percent of all hospital emergency room visits 

by women result from such violence. Family violence is a crime 

that transcends race, religion, ethnicity, and economic stature, 

and one of its greatest tragedies is its effect on our young 

people: as many as 3 million children witness violence in their 

homes each year. 

We must never give up in our efforts to transform despair 

into hope for the women and families across this country who 

suffer violence at home. We must encourage all Americans to 

increase public awareness and understanding of domestic abuse as 

well as the needs of its victims. My Administration is fully 

engaged in this struggle, coordinating our efforts through the 

Violence Against Women Office at the Department of Justice and 

through the Department of Health and Human Services. 

Legislation enacted during the past several years is also 

helping to overcome the scourge of domestic violence. The 

Violence Against Women Act that I signed into law has given 

law enforcement critical new tools with which to prosecute and 

punish criminals who intentionally prey upon women and children. 

The Interstate Stalking Punishment and Prevention Act of 1996, 

enacted just last month, makes it a Federal crime for any 

stalker to cross State lines to pursue a victim, whether or not 

there is a protection order in effect, whether or not an actual 

act of violence has been committed, and whether or not the 

stalker is the victim'S spouse. And I am pleased that the 

Congress has just taken action to keep guns out of the hands 

of people with a history of domestic violence. 
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My Administration h<.s also worked to increase the support 

available for battered women and other victims of domestic 

violence, including the elderly. In February, I announced the 

creation of a 24-hour, toll-free National Domestic Violence 

Hotline, 1-800-799-SAFE. The response to this service has been 

overwhelming, and the hotline has already received over 50,000 

calls -- the majority from women and men who have never before 

reached out for assistance. This year, we will also provide 

increased and unprecedented resources for battered women's 

shelters, domestic violence prevention efforts, and children's 

counseling services. 

There is still much more to do, however. The welfare 

reform legislation that I recently signed recognizes the special 

needs of domestic violence victims, and I urge all states to 

accept the option of implementing the new law's Family Violence 

provisions. I have also directed the Department of Health and 

Human Services and the Department of Justice to develop guidance 

for States and assist them in implementing the provisions. As 

we help families move from welfare to work, we must ensure that 

they remain safe from violence in their homes and are given the 

support they need to achieve independence. 

As a result of these and other efforts at the national, 

State, and local levels, we are one step closer to eliminating 

domestic violence and building in its place a brighter, more 

secure future for our families and loved ones. I salute all 

those whose efforts are helping us in this endeavor and pay 

special tribute to the survivors of domestic violence whose 

courage is an inspiration to us all. I urge all Americans to 

join me in working toward the day when no person raises a hand 

in violence against a family member. 

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the 

United States of America, by virtue of the authority vested in 

me by the constitution and laws of the United States, do hereby 

proclaim October 1996 as National Domestic Violence Awareness . 
Month. I call upon all Americans to observe this month by 

\ 
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demonstrating their respect and gratitude for all those 

individuals who unselfishly share their experiences, skills, 

and talents with those affected by domestic violence. 

IN WITNESS WHEREOF, I have hereunto set my hand this 

third day of October, in the year of our 

Lord nineteen hundred and ninety-six, and of the Independence of 

the United States of America the two hundred and twenty-first. 
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MEMORANDUM 

To: Donna Shalala, Secretary, Dept. of Health and Human Services 
Harriet Rabb, General Counsel 
Anna Durand, Deputy General Counsel 

From: Martha F. Davis, Legal Director, NOW LDEF 
Pamela Coukos, Staff Attorney 

Date: October 7, 1996 

Re: Analysis of the WellstonelMurray Family Violence Amendment 

Following our discussions in person and by telephone with staff ofthe Department of Health and 
Human Services, we are forwarding the attached legal analysis of certain interpretative questions 
regarding the WellstonelMurray Family Violence Amendment to the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 (PRWORA). P.L. 104-193, Sec. 402(a)(7) of Sec. 103(a)(I). 

As advocates deeply involved in the drafting and passage ofthe Family Violence Amendment, as 
well as its two legislative precursors, we have valuable legislative history materials to contribute to these 
questions. We also have conducted a thorough analysis ofthe scope of the Amendment and its 
interaction with certain other provisions of the welfare law. Although in some cases, our conversations 
demonstrate considerable agreement on certain issues, we have fully addressed the issues discussed to 
provide you with a complete analysis. 

We are available to discuss this analysis and these conclusions with the General Counsel's office 
or any others in the Department. Martha Davis may be reached at the NOW LDEF office in New York, 
(212) 925-6635, and Pam Coukos may be reached at the Washington office, (202) 544-4470. Please 
contact us if you have any further questions. 

cc: Jack Ebeler, Acting Assistant Secretary for Planning and Evaluation, DHHS 
Ann Rosewater, Deputy Assistant Secretary for Human Services Policy, DHHS 
Irene Bueno, Deputy Assistant Secretary for Legislation, DHHS 
Bonnie Campbell, Violence Against Women Office, Department of Justice 
Betsy Myers, White House Office for Women's Initiatives and Outreach 

vElena Kagan, White House Office of the Legal Counsel 
The Hon. Paul Wellstone, United States Senate 
The Hon. Patty Murray, United States Senate 
The Hon. Lucille Roybal-Allard, United States House of Representatives 
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INTRODUCTION 

The Personal Responsibility and.w ork Opportunity Reconciliation Act of 1996 
(PRWORA), P.L. 104"193, contains the WellstonelMurray Family Violence Amendment, an 
important provision to allow states to address domestic violence in crafting state welfare 
programs. Sec. 402(a)(7) (attached at Tab IV There are three areas where the legislation should 
be correctly interpreted in order to carry out Congressional intent and allow states the flexibility 
to give the maximum effect to the Family Violence Amendment. These interpretative questions 
are: 

• Does the 20% cap on hardship exemptions from the five-year time limit, Sec. 
408(a)(7)(C)(ii), restrict in any way the ability of states to make temporary good 
cause waivers of time limits under the Family Violence Amendment, Sec. 
402(a)(7)(A)(iii)? 

Will a financial penalty apply to states that fail to meet mandatory monthly work 
participation rates required by Sec. 407 because they have granted flexible good 
cause waivers in cases of domestic violence? 

• May states choose to grant flexible good cause waivers of any program 
requirements, not just the specific examples listed in Sec. 402(a)(7)(A)(iii), where 
compliance would make it harder for welfare recipients to escape domestic violence, 
or where the requirements would unfairly penalize past, present or potential victims 
of physical or sexual violence? 

After reviewing the history of the adoption of the Family Violence Amendment, as well as prior 
legislation in the 104th Congress to make welfare rules more flexible for battered women and 
their families, this analysis examines the statutory text, legislative history and other relevant 
factors to answer these questions. 

LEGISLATIVE mSTORY 

The WellstonelMurray Family Violence Amendment, an amendment to the Senate 
version ofH.R. 3734, the PRWORA, culminated a year oflegislative attempts in the 104th 
Congress to ensure that changes in federal welfare law address the needs of women and families 
living with or fleeing from violence. Fueled by emerging research, such as the Taylor Institute's 
1995 report, Domestic Violence: Telling the Untold Welfare-to-Work Story, advocates, 
legislators and the public became educated about the additional hurdles battered women face in 

'Section references in H.R. 3734, and in P.L. 104-193, are to subsections under 103(a)(I) "Part A - Block 
Grants to States for Temporary Assistance for Needy Families." 
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successfully transitioning from welfare to work.2 Senator Paul Wellstone (D-MN) took a 
leadership role, joined by Representative Lucille Roybal-Allard (D-CA) and Senator Patty 
Murray (D-W A), in forging public policy solutions. 

These legislators made clear in letters to their colleagues and statements on the floor 
citing this research and supporting legislative solutions that violence makes and keeps women 
poor .. They continually emphasized how emerging research documented that large numbers -
from 50 to 80 percent -- of women currently receiving AFDC were current or past victims of 
abuse.3 The legislators repeatedly explained how it may be difficult and dangerous for battered 
women and victims of sexual assault to meet stringent welfare requirements.' 

As described in their letters and statements urging support for legislative provisions 
addressing violence and poverty, the physical and mental effects of domestic violence, as well as 
direct efforts by abusers to interfere with their victims' education and employment, have serious 
implications for welfare-to-work programs.' Thus, certain proposed rules and requirements for 

2 See, e.g., Jody Raphael, Domestic Violence: Telling the Untold Welfare-ta-Work Story (Taylor Institute 
1995) (hereinafter" 1995 Taylor Institute Study"); Jody Raphael, Prisoners of Abuse: Domestic Violence and 
Welfare Receipt (Taylor Institute 1996) (hereinafter" 1996 Taylor Institute Study"); Washington State Institute for 
Public Policy, Over Half of the Women on Public Assistance in Washington State Reported Physical or Sexual 
Abuse As Adults (Oct. 1993) (hereinafter "Washington State Study"); Martha F. Davis and Susan J. Kraharn, 
Protecting Women's Welfare in the Face of Violence, 22 FORDHAM URBAN L.J. 1141 (1995). The 1995 Taylor 
Institute Study (and subsequent 1996 study), the Washington State Study, and the research cited in Protecting 
Women's Welfare were all cited in the floor statements, Dear Colleague letters and other legislative materials 
supporting legislative options, and in the fmdings of Sen. Wellstone and Rep. Roybal-Allard's Sense of Congress 
Joint Resolution. See nn. 3-5, 8-9, infra. Materials in the popular press brought these issues before the public. See, 
e.g., Barbara Ehrenreich, Battered Welfare Syndrome, 11ME MAGAZINE at 82 (April 3, 1995); Carol Jouzaitis, Abuse 
Traps Women in Welfare, CIllCAGO TRIBUNE at I (February 19, 1995); Martha F. Davis & Susan J. Kraharn, 
Beaten, Then Robbed, NEW YORK DMES (January 13, 1995). 

3 See, e.g., Cong. Rec. SI3525 (Sept. 13, 1995) (statement of Sen. Wellstone in support of Farnily Violence 
Exemption discussing studies) (attached at Tab 3); id. at S13525-26 (statement of Sen. Murray in support of sarne 
discussing Washington State study) (attached at Tab 3); Congo Rec. S5220 (May 17, 1996) (statement of Sen. 
Wellstone in support of Joint Resolution discussing studies) (attached at Tab 2); Congo Rec. S8141 (July 18, 1996) 
(statement of Sen. Wellstone in support of Farnily Violence Amendment discussing Taylor Institute research) 
(attached at Tab I). 

, See, e.g., Congo Rec. SI3525 (Sept. 13, 1995) (statement of Sen. Wellstone in support of Farnily Violence 
Exemption) (Tab 3); id. at S13525-26 (statement of Sen. Murray in support ofsarne) (Tab 3); Congo Rec. S5220 
(May 17, 1996) (statement of Sen. Wellstone in support of Joint Resolution) (Tab 2); Cong. Rec. S8141 (July 18, 
1996) (statement of Sen. Wellstone in support ofFarnily Violence Amendment) (Tab I); Congo Rec. H7747 (July 
17, 1996) (statement of Rep. Roybal-Allard in opposition to House version ofH.R. 3734) (attached at Tab I); House 
of Representatives, Committee on the Budget, Transcript of Markup ofFY 1997 Budget Reconciliation Bill 265, 
266 (May 9, 1996) (statement of Rep. Roybal-Allard in support of Joint Resolution) (attached at Tab 2). 

, See, e.g., Congo Rec. SI3527 (Sept. 13, 1995) (statement of Sen. Wellstone in support of Farnily Violence 
Exemption) (Tab 3); Congo Rec. S5220 (May 17, 1996)(statement of Sen. Wellstone in support of Joint 
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welfare programs could endanger or unfairly penalize battered women. Legislators tailored their 
legislative proposals to address these concerns, particularly that arbitrary and inflexible time 
limits may need to be modified where violence prevents a woman from working.6 These 
legislators also responded to other issues, e.g., that child support cooperation requirements may 
subject women to retaliatory abuse, or that residency requirements may harm women crossing 
state lines to flee a dangerous living situation.7 

The first legislative initiative addressing violence in the lives of welfare recipients was an 
amendment in the Senate to H.R. 4, the welfare bill passed by the Senate in September 1995 and 
later vetoed by President Clinton. Senator Wellstone succeeding in passing Amendment 2584, 
the Family Violence Exemption, by unanimous consent in the Senate. Cong. Rec. S13562 (Sept. 
14, 1995) (attached at Tab 3). That Amendment, co-sponsored by Senator Murray, had as its 

. purpose "[t]o exempt women and children who have been battered or subjected to extreme 
cruelty from certain requirements of the bili." Amendment 2584, id. at S13561 (attached at Tab 
3). It gave states the option to "exempt from (or modify) the application" of time limits, work 
requirements and other provisions specified in the amendment. Id. Senators Wellstone and 
Murray referred to new research documenting the connection between violence and poverty, and 
Senator Wellstone urged his fellow Senators to enact "national level" standards for states because 
"[ w]e do not want to force a woman and her children because of their economic circumstances 
back into a brutal situation, back into ... a very dangerous home." Congo Rec. S 13525 (Sept. 13, 
1995) (attached at Tab 3). The Conference Committee dropped that amendment from the final 
version o{H.R. 4, without comment. Cong. Rec. HI5391-92 (Dec. 21,1995) (attached at Tab 3). 

Building on these legislative efforts, and spurred by a subsequent, more comprehensive 
report by the Taylor Institute incorporating new research, Prisoners of Abuse: Domestic Violence 
and Welfare Receipt, Sen. Wellstone and Rep. Roybal-Allard in May 1996 proposed a Sense of 
Congress Joint Resolution. S. Con. Res. 66/H.Con. Res. 195 (attached at Tab 2).8 That 

Resolution) (Tab 2); Dear Colleague Letter of June 18, 1996 from Sen. Wellstone, Rep. Roybal-Allard and co
sponsors (attached at Tab 2); Dear Colleague Letter of July 3, 1996 from Rep. Roybal-Allard and co-sponsors 
(attached at Tab 2); Dear Conferees Letter of July 25 (attached at Tab 1). 

6 All of the proposals include time limits as a provision that could be exempted, waived or tolled. Congo 
Rec. S13561 (Sept. 14, 1995) (text of Farnily Violence Exemption) (attached at Tab 3); Congo Rec. S7191 (June 27, 
1996) (text of Joint Resolution) (attached at Tab 2); Congo Rec. S8141 (text of Family Violence Amendment) 
(attached at Tab I). 

7 These requirements were specifically mentioned as provisions that could be waived in the two most 
recent legislative proposals. Congo Rec. S7191 (June 27, 1996) (Tab 2); Congo Rec. S8141 (July 18, 1996) (Tab I). 

8 Senator Wellstone and Representative Roybal-Allard held a press conference to release the 1996 Taylor 
Institute study, and then referenced the press conference in the Dear Colleague letter they circulated urging support 
for the joint resolution. Senate Dear Colleague Letter of June 18, 1996 from Sen. Wellstone, Rep. Roybal-Allard 
and co-sponsors (Tab 2); see also Dear Colleague Letter of June 18, 1996 from Rep. Roybal-Allard and co-sponsors 
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resolution also addressed the correlation between violence and poverty, and the need for more 
flexibility in imposing time limits, work requirements and other rules on battered women and 
their families. It listed detailed fmdings about the numbers of women affected by domestic 
violence, and ways that violence interferes with their ability to become self-sufficient. !d. It 
expressed the sense of Congress that both federal and state welfare legislation should incorporate 
mechanisms to address these issues. Id. 

However, the substance of the Joint Resolution differed from the Family Violence 
Exemption in several important aspects. Following the President's veto ofH.R. 4, advocates 
suggested to members of Congress that pure exemptions could prove detrimental in some cases 
to battered women seeking self-sufficiency. Permanent exemptions might lead to exclusions 
from job training and placement opportunities. Based on this input from advocates, the 
legislators concluded that "stopping the clock" for a period of time would be preferable to an 
outright exemption, and would meet the goals of case-by-case consideration repeatedly 
emphasized by Senator Wellstone.9 While some women would need little or no extra time, 
others would need longer periods. In addition, states could provide more than just relief from the 
operation of some statutory rules, but could also offer supportive services to help ensure both 
physical and subsequent economic security. S. Con. Res. 66/H. Con. Res. 195. Accordingly, the 
Joint Resolution called for tolling time limits, rather than permanently exempting individuals, 
id. at §4(C), and for providing referrals to "counseling and supportive services." Id. at §4(B). 

A shortened version of that Joint Resolution, but a version including many of the 
Congressional findings about the importance of addressing the impact of violence on poverty, 
was adopted by both the House and the Senate on the Budget Reconciliation Bill. Cong. Rec. 
S5220 (May 17, 1996) (attached at Tab 2); House of Representatives, Committee on the Budget, 
Transcript of Markup of Fiscal Year 1997 Budget Reconciliation Bill at 265,268 (May 9,1996) 
(hereinafter "Budget Committee Transcript") ( attached at Tab 2). The Budget Reconciliation 
Bill, H. Con. Res. 178, a non-binding resolution setting out the budget priorities for the 1997 
fiscal year, passed both houses of Congress. Cong. Rec. H6267 (June 12, 1996); Cong. Rec. 
S6168 (June 13, 1996). As passed, Section 412'ofthat resolution stated the sense of Congress 
that, in enacting welfare reform provisions, Congress should consider whether the proposed 
legislation would increase dangers for battered women, make it more difficult to escape violence, 
or "unfairly punish women victimized by violence," and also stated the sense of Congress that 
welfare legislation should require that any welfare to work, education, or job placement 
programs implemented by the States address the impact of domestic violence on welfare 
recipients." Cong. Rec. H6016 (June 7,1996) (attached at Tab 2). 

(discussing 1996 Taylor Institute study) (Tab 2). 

9 He urged that because of the impact of violence, welfare reform could not be "one size fits all." See, e.g. 
Cong. Rec. 58141 (July 18, 1996) (statement of Sen. Wellstone) (Tab I); Congo Rec. 55220 (May 17, 1996) 
(statement of Sen. Wellstone) (Tab 2). 
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Finally, in August 1996, during consideration ofH.R. 3734, Senators Wellstone and 
Murray implemented the directive of the Joint Resolution, and sought an amendment to welfare 
legislation creating flexibility for victims of domestic violence. Like the approach of the Joint 
Resolution, and in contrast to the H.R. 4 amendment, the WellstonelMurray Family Violence 
Amendment included flexible waivers of Temporary Assistance to Needy Families (TANF) 
program requirements, including time limits. Under the Family Violence Amendment, good 
cause waivers may be granted -- for so long as necessary -- where the requirements would make 
it harder for welfare recipients to escape domestic violence, or where the requirements would 
unfairly penalize past, present or potential victims of physical or sexual violence. Sec. 
402(a)(7)(A)(iii). The Family Violence Amendment also provides for increased services, 
including confidential screening and referral. Sec.402(a)(7)(A)(i)&(ii). 

The Family Violence Amendment was introduced on July 18, 1996. At that time, the 
Senate welfare bill under consideration already contained one provision -- a hardship exemption 
-- specifically addressing domestic violence. The Family Violence Amendment cross-references 
the hardship exemption's definition of battering or extreme cruelty. Sec.402(a)(7)(B). 
However, the hardship exemption, which also appeared in the House-passed version and in the 
fmal bill, H. Rep. No. 104-725, 104th Cong., 2d Sess., 288-89 (July 30,1996) (attached at Tab 
4), operates quite differently from the Family Violence Amendment. The hardship exemption, 
Sec. 408(a)(7)(C) (attached at Tab 4), permits states to exempt up to 20% of their caseload from 
the operation of the five-year time limit, for reason of hardship (which is undefined) or in the 
case of battering or extreme cruelty, defined in Sec. 408(a)(7)(C)(iii).1O Unlike the Family 
Violence Amendment, which states that waivers are for "so long as necessary,"- the hardship 
exemption has no language limiting the time that an exemption will last .. The hardship 
exemption also does not contain the "good cause" language of the Family Violence Amendment. 
Sec.408(a)(7)(C). 

As proposed by Senator Wellstone, and unanimously adopted by the Senate, the Family 
Violence Amendment mandated that states provide services and make flexible waivers. Cong. 
Rec. S. 8141-8142 (July 18, 1996) (attached at Tab 1). The Conference Committee changed the 
Family Violence Amendment to a state option, but made no other alterations to the provision. H. 
Rep. 104-725 at 267 (Tab 1). Thus, as adopted by Congress and signed by the President, the 
PRWORA contains two distinct mechanisms for state flexibility in cases of domestic violence: 
(l) under the Family Violence Amendment, states may make flexible good cause waivers of all 
T ANF program requirements and may increase services in cases of domestic violence and sexual 
abuse, P.L. 104-193, §103(a)(I), Sec. 402(a)(7); and (2) under the hardship exemption, states 
may exempt up to 20% of their caseload from the operation of the five year time limit. Id. at 
Sec. 408(a)(7)(C). 

10 H.R. 4 contained a 15% exemption from the operation of the five-year time limit. The Conference 
Committee that dropped the Family Violence Exemption from H.R. 4 also added battering or extreme cruelty as a 
specific ground for a hardship exemption, while clarifying that states did not have to provide such exemptions. 
Congo Rec. HI5324, HI5402 (December 21,1995) (attached at Tab 4). 
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ISSUE (1): Does the 20% cap on hardship exemptions from the five-year time limit, Sec. 
408(a)(7)(C)(ii), restrict in any way the ability of states to make temporary good cause 
waivers oftime limits under the Family Violence Amendment, Sec. 402(a)(7)(A)(iii)? 

The Family Violence Amendment allows states to waive for good cause numerous TANF 
requirements, according to need and without a numerical ceiling on the number of cases. Sec. 
402(a)(7)(A)(iii). Only one requirement that states may waive under the Family Violence 
Amendment -- the state's lifetime limit on assistance -- is also covered by another exception in 
the statute. That exception, the hardship exemption, does have a 20% numerical limitation on 
how many cases may be exempted. Sec.408(a)(7)(C)(ii). Comparing the explicit text of the 
Family Violence Amendment and the hardship exemption, the best and most consistent reading, 
giving full effect to both provisions, is that they create alternate mechanisms. Thus states 
making good cause waivers would not be bound by the 20% limitation in Sec. 408(a)(7)(C). 

Consequently, states retain the option to continue to pay benefits out of federal funds for 
more than 60 months to individuals who have been granted good cause waivers under the Family 
Violence Amendment from the operation of the five-year time limit, without a specific numerical 
limitation on the number of waivers and without counting those individuals subject to waivers 
toward the 20% cap on hardship exemptions. Clearly no other provisions of the Family Violence 
Amendment are even arguably subject to any numerical limitation. 

The legislative history, while not explicit on this point, fully supports the interpretation 
that the Family Violence Amendment provides states the option of creating a separate, alternate 
track to deal with cases of battering or extreme cruelty. Further, a reading that transports the 
limitations of the hardship exemption into the Family Violence Amendment is strained in light of 
the Amendment's text and, in fact, nullifies the clear statutory language. 

(aJ The text o/the two provisions create different mechanisms - waivers vs. 
exemptions. The statutory language is the clearest distinction between the Family Violence 
Amendment and the hardship exemption. While the hardship exemption creates long-term 
exemptions from the five-year time limit, the Family Violence Amendment creates variable good 
cause waivers, for a necessary period of time, of any program requirement. Black letter 
principles of statutory interpretation dictate that in interpreting any legislative provision, one 
looks first to the actual language for guidance. Marshall v. El Paso Natural Gas Co., 874 F.2d 
1373, 1383 (lOth Cir. 1989). Words are to be given their ordinary and common meanings, and a 
"common sense," reasonable construction. See, e.g., First United Methodist Church v. United 
States Gypsum Co., 882 F.2d 862, 868 (4th Cir. 1989), cert. denied, 493 U.S. 1070 (1990); 
Caminetti v. United States, 242 U.S. 470,485 (1917). The best reading of the two provisions, 
one using non-limited "exempt" language and the other using "waive ... (for so long as 
necessary)" is that the two mechanisms are'different in scope and application. Compare Sec. 
408(a)(7)(C)(i) with 402(a)(7)(A)(iii). 

The fact that the language used in an amendment is different than that used by the 
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existing text of the bill being amended is particularly significant. Where language is the same in 
an amendment as in the existing bill, they are considered to have the same meaning, but an 
amendment using. a change in language indicates a change in meaning. See Norman J. Singer, 
Statutes"and Statutory Construction §§ 22.29, 22.35 (5th ed. 1994); cf Aetna Casualty & Surety 
Co. v. Buck, 594 So.2d 280,283 (Fla. 1992); see also Marshall, 874 F.2d at 1500 (construction 
that renders some words surplusage to be avoided). Indeed, any amendment is presumed to have 
as its purpose to change some aspect of the existing statute, and by looking to the language used 
and changes made one can discern that purpose. See In re Marriage of Hawking, 608 N.E.2d 
327,330 (Ill. App., 1st Dist. 1992), appeal denied, 612 N.E.2d 513 (1993). 

Other aspects of the text of the two provisions show that they are conceptually and 
operationally distinct. For example, there is no numericallirnit of any kind in the text of the 
Family Violence Amendment, no reference whatsoever to the 20% limit specified in Sec. 
408(a)(7)(C)(ii), and no suggestion that any of its provisions cannot be used to its full extent. 
Sec.402(a)(7). Significantly, the hardship exemption is not specifically a domestic violence 
provision; it allows the states to defme hardships that may include battering or· extreme cruelty 
under other possibilities, but it does not encompass the other mechanisms established in the 
Family Violence Amendment for addressing domestic violence, such as screening and referrals, 
and relief from other welfare requirements. Compare Sec. 408(a)(7)(C) with Sec. 402(a)(7). 
Moreover, the hardship exemption contains no reference to the definitions or waivers the state 
may have adopted under Sec. 402(a)(7), indicating that whether the state considers domestic 
violence in its definition of hardship and how it does so has nothing to do with whether or how 
the state adopted the Family Violence Amendment. Id. 

The sole point of comparison between these provisions, the fact that they both rely on the 
same definition to create flexibility in the operation of welfare rules, is not enough to overcome 
the vast differences in language and structure between these two provisions. See, e.g., Sanchez v. 
Alexis, 131 Cal. App. 3d 709, 715 (Ct. App., 4th Dist. 1982) (language to be construed in context 
and with respect to entire statute, and conforming to apparent legislative purposes). The statute 
gives states many ways to consider domestic violence when implementing its TANF program. 
One way is to adopt the option in the Family Violence Amendment to implement a program that 
deals with domestic violence and allows waivers of whatever program requirements the state 
believes should be waived to help victims of domestic violence. Another approach would be for 
states to include domestic violence as a one of the criteria under Sec. 408(a)(7)(C) for 
determining who will be exempt from the durationallirnitation on assistance. Like the Family 
Violence Amendment, the hardship exemption is permissive. Sec. 408(a)(7)(C). A state could 
choose to utilize one, both or neither. Reading these provisions as giving states the option of a 
separate track for domestic violence gives the fullest effect to both provisions. See, e.g., 
Marshall, 874 F.2d at 1501 (reasonable construction harmonizing disparate statutory sections). 

(b) The legislative history supports the clear textual evidence that Congress intended to 
create a new, separate system for cases of domestic violence. The legislative history, although 
not explicit on this point, is fully consistent with a legislative intent to distinguish between long-
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tenn exemptions and flexible waivers. The change in language from the Family Violence 
Exemption adopted in H.R. 4, to the tolling/waiver language used in the Joint Resolution and the 
Family Violence Amendment, demonstrates a change in intent. Senator Wellstone's floor 
statements emphasize the need for flexible, case-by-case consideration. As he stated in 
proposing the Family Violence Exemption, "we cannot have 'one size fit all.'" Cong. Rec. 
S8141 (July 18, 1996) (Tab I). The fact that the Family Violence Amendment was adopted 
after the hardship exemption further emphasizes that Congress did not intend to be limited by the 
tenns of the existing hardship exemption, for when an amendment and an existing provision are 
in potential conflict, it is the last statement oflegislative will that governs. Singer at § 22.35. 

As explained above, this choice of the tenn "waiver" rather than "exemption" was 
deliberate. Waivers are responsive to the policy goal of making welfare-to-work programs 
work for battered women, rather than considering them universally pennanently unemployable. 
While in some cases, long-tenn physical or mental disabilities may require pennanent 
exemptions, in many cases a temporary waiver will be the best solution. The waiver can enable 
an individual sufficient time to recover from the effects of violence, or to move to a place of 
safety, or can ensure that no unfair penalty results when fears, threats or actual reprisals from an 
abuser make a woman unable to meet a requirement. 

It is noteworthy that a letter sent to the welfare Conferees by the co-sponsor of the Joint. 
Resolution, Rep. Roybal-Allard, and co-signed by Rep. Sue Myrick (R-NC) stressed that 
"because circumstances differ, the amount of time battered women need to rebuild their lives 
varies," and that women covered by the Family Violence Amendment "are not pennanently 
disabled and should not be included in the 20% pennanent exemption." bear Conferees Letter of 
July 25,1996 (attached at Tab I). 

Finally, Congress knew the numbers of women who may have need of some fonn of 
waiver provision. As Senator Wellstone stated in introducing the amendment, "the Taylor 
Institute in Chicago ... documented that between 50 and 80 percent of women receiving AFDC 
are current or past victims of domestic abuse." Cong. Rec. S8141 (July 18; 1996) (Tab 1). 
Given such evidence, it is much more consistent to read Congress' intent to provide sufficient, 
temporary waivers for all, rather than to allow an insufficient number of pennanent exemptions. 
The presence of a good cause requirement, Sec. 402(a)(7)(A)(iii), means that Congress' grant is 
not completely open-ended, but responsive to the need. 

Since ''the primary goal of statutory construction is to ascertain and follow the intent of 
the legislature,"· Marshall, 874 F.2d at 1383, reading the provisions as separable is the most 
consistent with both the statutory language and intent of Congress. See also Hawking, 608 
N.E.2d at 329. 

(c) The policies underlying the welfare bill and the Family Violence Exemption, as 
explicitly expressed by Congress, would be undermined by a contrary interpretation. 
Interpreting family violence waivers as distinct from the tenns of the hardship exemption will 
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advance the policies expressed in the welfare bill of promoting state flexibility and individual 
self-sufficiency. It will also more fully address the concerns specifically detailed in the Joint 

. Resolution that led Congress to adopt the Family Violence Amendment. 

As the welfare legislation specifically states, the purpose of the T ANF program is to 
"increase the flexibility of states" and for states to adopt programs promoting job preparation and 
work. P.L. 104-193, §103(a)(I), Sec. 401 (attached at Tab 4). Allowing states to choose 
between utilizing either or both of these differing mechanisms, depending on the need, is the 
most consistent with increasing the flexibility of states. It also promotes job preparation and 
work, by encouraging states to look to temporary waivers, along with services to move battered 
women to self-sufficiency at an appropriate pace. Since presumably the purpose of limiting the 
number of hardship exemptions was to ensure that states did not simply abandon a large 
percentage of difficult cases and pay benefits indefinitely, and since the Family Violence 
Amendment specifically rejected exemptions in favor of temporary waivers, there is no reason to 
numerically limit the number of temporary waivers and every reason to encourage them. 

Finally, this interpretation best serves the underlying purposes of the Family Violence 
Amendment, as stated explicitly by the 104th Congress in the Joint Resolution, and as reflected 
by the floor statements of Senator Wellstone, and by Congress' ongoing commitment to end 
violence against women expressed by passage of the Violence Against Women Act. An 
interpretation that favors increased safety and self-sufficiency for battered women and their 
families, and that encourages states to design welfare programs to address domestic violence and 
sexual abuse if they so choose, without"capping to the numbers of women who may need waivers 
of time limits on receiving assistance, is the interpretation that best serves Congress' purpose in 
passing the legislation. 

Issue (2): Will a financial penalty apply to states that fail to meet mandatory monthly work 
participation rates required by Sec. 407 because they have granted flexible good cause 
waivers in cases of domestic violence? 

States adopting the Family Violence Amendment may make good cause waivers of that 
state's work requirements, including the mandatory federal two-year time limit before work is. 
required, for individuals in cases of domestic violence. However, when a state chooses to 
address the needs of battered women by adjusting work requirements, a state could fear incurring 
a financial penalty under Sec. 409(a)(3) for failing to meet mandatory monthly work 
participation rates. Reviewing the existing evidence of legislative intent, and the relevant 
language, the best reading of how these two provisions interact is that the adoption of the Family 
Violence Amendment option constitutes reasonable cause for failing to meet the participation 
rates mandated by Sec. 407 of the TANF program. Thus, no financial penalty for failing to meet 
monthly work participation rates would apply to states in such a case. Indeed, an alternate 
reading that financially penalized states for carrying out the dictates of the Family Violence 
Amendment would essentially nullify its effectiveness. 

9 



The text of the Family Violence Amendment does not state that good cause waivers will 
count against a state. In the absence of a clear statutory directive, one looks to evidence of 
Congressional intl';nt for the best interpretation. First United Methodist Church, 882 F .2d at 
868. However, the statute does contain an explicit textual basis for excusing penalties for 
reasonable cause, Sec. 409(b) (attached at Tab 4). The language clearly contemplates that 
participation rate failures may be excused. While there are specific textual exceptions to 
"reasonable cause," they do not include the work participation rates. Sec.409(b)(2). Further, the 
PRWORA contains an explicit grant of authority to states to modify the work requirements and 
time limits for battered women and their families. Exercising this authority and furthering the 
clear legislative intent to address obstacles to employment caused by domestic violence meets 
any common sense definition of the term "reasonable cause." See Marshall, 874 F.2d at 1500. 

As discussed above, the Family Violence Amendment is a reflection of Congress' serious 
commitment to addressing all forms of violence against women, and particularly responds to 
research showing that violence hinders successful welfare-to-work transitions .. As Rep. Roybal
Allard stated to her colleagues on the House Budget Committee in urging them to adopt the Joint 
Resolution, "[t]hese are not women who are lazy or don't want a job. These women want to 
work but. .. their efforts of self-improvement are often sabotaged .... One of the challenges that 
we in Congress face is to reform the welfare system in a way that helps women who are victims 
of abuse, not punishes them." Budget Comm. Trans. at 267 (Tab 2). Clearly, Congress was 
concerned particularly with the ability of battered women to quickly move to self-sufficiency, 
and built in a mechanism, the Family Violence Amendment, to respond to that problem. 

The findings in the Joint Resolution expressly documented facts on the correlation 
between violence and difficulties with employment. Coni Rec. H6015-16 (June 7,1996) (Tab 
2). These findings included: one quarter of battered women surveyed lost ajob due at least in 
part to domestic violence, over half reported harassment by their abuser at work, over fifty 
percent of women in welfare to work programs have been or are currently victims of domestic . 
violence, and batterers often sabotage women's efforts at self-improvement. Id. at 6015. This 
resolution was passed by both houses of Congress only a few weeks before the Senate passed the 
Family Violence Amendment, and is a clear statement of legislative concern with the effect on 
work. Senator Wellstone's statement in introducing the Family Violence Amendment used the 
illustrative example of Monica Seles, and her difficulties in returning to work after a violent 
assault, as support for the proposition that "one size" does not "fit all." Congo Rec. S. 8141 (July 
18,1996) (Tab 1). 

The 104th Congress also had knowledge that participation rate penalties could be an 
impediment to the successful implementation of any form of work requirement waiver or 
exemption. In offering the Family Violence Exemption attached to H.R. 4, Senator Wellstone 
stated that "it is extremely important that States be allowed to [provide exemptions]. Otherwise 
they will be penalized for not reaching their employment goal." Cong. Rec. S. 13525 (Sept. 13, 
1995) (Tab 3). The Senator's statement refers to the fact that, when abuse prevents women from 
working, the state may, as a practical result, face a penalty because the state will unable to move 
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that individual as quickly into the workforce. Unless the state has a way to avoid including that 
individual in detennining participation rates, the net effect of the incidence of violence in the 
lives of welfare recipients will be the failure of state programs to meet their employment goals. 11 

Giving effect to Congress' intent to allow states to make case-by-case detenninations 
rather than "one size fits all" requirements in situations of domestic violence, requires waiving 
penalties for failing to meet participation rates as a result of implementing the Family Violence 
Amendment. The ability of states to grant waivers will be seriously compromised if that waiver 
counts against the state.when calculating mandatory participation rates. Indeed, these waivers 
will become, as a practical matter, unavailable. It will serve none of the goals of increased state 
flexibility, successful transition to self-sufficiency, or protection of battered women, if states are 
punished for granting waivers: . 

Since statutes should be construed "to effectuate their intent and beneficial purposes, not 
to defeat them," Colorado Health Care v. Colorado Dept. a/Social Services, 842 F.2d 1158, 
1171 (lOth Cir. 1988), the Department should refrain from penalizing a state's failure to meet 
mandatory monthly participation rates, when that failure results from the state's prolix-am for 
addressing domestic violence. This construction best comports with the legislative intent, and 
best carries out the beneficial purpose of the Family Violence Amendment. See also Esta Cater 
Charters, Inc. v. Ignacio, 875 F.2d 234, 238-39 (9th Cir. 1989) (avoid construction that causes 
injustice or exacerbates harsh consequences). 

ISSUE (3): May states choose to grant flexible good cause waivers of any program 
requirements, not just the specific examples listed in Sec. 402(a)(7)(A)(iii), where 
compliance would make it harder for welfare recipients to escape domestic violence, or 
where the requirements would unfairly penalize past, present or potential victims of 
physical or sexual violence? 

Based on the explicit text of the Family Violence Amendment, states may choose to 
waive any program requirements that fit the definition contained in the Amendment. The 
evidence of the legislature's intent further supports this reading. 

The amendment's text states that a state may "waive pursuant to a detennination of good 
cause, other program requirements such as" and then lists several examples. Sec. 402(7)(A)(iii). 
Under tenets of statutory interpretation, the phrase "such as" clearly means that the listed 
programs are exemplary and not exhaustive. See, e.g., Pacific Mutual, 722 F.2d at 1500; 
Caminetti, 242 U.S. at 485. Detennining what requirements qualify for a waiver requires 
applying the principle contained in the amendment itself. The waiver must be in a case "where 

11 That state option amendment, in fact, explicitly stated that waived individuals would not be counted 
towards calculation of participation rates. Cong. Rec. SI3561 (September 13, 1995) (Tab 3). 
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compliance would make it more difficult for individuals receiving assistance under this part to 
escape domestic violence or unfairly penalize such individuals who are or have been victimized 
by such violence, or individuals who are at risk of further domestic violence." Sec. 
402(7)(A)(iii). Thus, the list is not completely open-ended, but limited by the application of this 
principle. 

This interpretation gives full effect to the policies and purposes behind the amendment. 
As described above, Congress was concerned with the serious barriers that domestic violence 
poses for economic self-sufficiency, and with encouraging states to ensure that new welfare 
requirements did not jeopardize the safety of battered women. Congress had knowledge about 
how a wide range of requirements could be difficult or dangerous to meet or work an unfair 
penalty. However, the freedom and flexibility of a block grant system means that requirements 
will vary widely from state to state. Thus, an exhaustive list of covered programs is not as 
effective as a general principle against which any requirement may be measured. Permitting 
states to grant waivers in any cases where compliance with any program requirement would 
make it difficult or dangerous or works an unfair penalty is the only interpretation consistent with 
legislative intent and policy. 

ADDITIONAL ISSUES FOR FURTHER CONSIDERATION 

In addition to answering these questions, our conversations have addressed other aspects 
of the PRWORA where interpretations of the statute could benefit battered women moving to 
self-sufficiency, and assist states in addressing their needs. These are noted here briefly. We and 
other advocates are available to discuss these issues further if the Department views them as 
promising avenues of exploration. 

In addition to the interpretations discussed under Issues I & II above, HHS should 
consider defining reasonable cause for exceeding the 20% limit on hardship exemptions to 
include state programs providing services to address domestic violence in the welfare-to-work 
transition. Thus, in states that do not adopt the WellstonelMurray Family Violence Exemption, 
where the state is providing assistance in the form of both benefits and services to battered 
women who may need additional time to successfully retain employment, no fmancial penalty. 
would apply under Sec. 409(a)(9), because of reasonable cause for failure to comply under Sec. 
409(b). 

Another area for further consideration is the flexibility of the definition of work. States 
may need guidance from HHS in interpreting "work activities." Tailoring that definition to assist 
battered women who may need to pursue legal, medical, psychological, and other forms of 
assistance in order to successfully retain employment would benefit both the individuals 
involved and advance the long-term policy goals of the statute. 

Finally, we look forward to continuing to work with the Department on implementation 
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issues, such as fashioning appropriate guidelines for screening and referrals and determination of 
good cause for granting waivers. 

CONCLUSION 

After considering the text of the legislation, the documented legislative history, and the 
expressed intent of Congress, and applying basic principles of statutory interpretation, the 
following are the most supportable interpretations: 

(1) The 20% cap on continuous hardship exemptions from the five~year time limit, 
Sec. 408(a)(7)(C)(ii), does not restrict in any way the ability of states to make 
temporary good cause waivers of time limits under the Family Violence 
Amendment, Sec. 402(a)(7)(A)(iii). 

(2) A financial penalty should not apply to states that fail to meet mandatory 
participation rates required under Sec. 407 because they make flexible good cause 
waivers in cases of domestic violence. 

(3) States may choose to grant flexible good cause waivers of any program 
requirements, not just the examples listed in Sec. 402(a)(7)(A)(iii), where compliance 
would make it harder for welfare recipients to escape domestic violence, or where 
the requirements would unfairly penalize past, present or potential victims of 
physical or sexual violence. 

We urge the Department to adopt these interpretations in any relevant regulations or guidance 
documents issued to the states, as well as taking steps to promote the successful implementation 

. of the Family Violence Amendment by state governments. 

13 



APPENDIX CONTENTS 

Page Item 

TAB 1: Legislative History of the Family Violence Amendment to PRWORA 
A-I Text of the WellstonelMurray Family Violence Amendment 
A-2 Statement of Sen. Wellstone in support of Family Violence Amendment 
A-4 Statement of Rep. Roybal-Allard in opposition to H.R. 3734 
A-5 Dear Conferees "Letter in support of Family Violence Amendment 
A-6 Excerpt from the Conference Committee Report on H.R. 3734 

TAB 2: Legislative History of the Sense of Congress Joint Resolution 
A-8 Text of the Sense of Congress Joint Resolution, as proposed 
A-9 Text of the Joint Resolution, as passed on the 1997 Budget Reconciliation Bill 
A-12 Statement of Sen. Wellstone in support of Joint Resolution 
A-13 Statement of Rep. Roybal-Allard in support of Joint Resolution 
A-18 Dear Colleague Letters in support of Joint Resolution 

TAB 3: Legislative History of the Family Violence Exemption Amend. to H.R. 4 
A-22 Text of the Family Violence Exemption 
A-24 Statement of Sen. Wellstone in support of Family Violence Exemption 
A-24 Statement of Sen. Murray in support of Family Violence Exemption 
A-27 Excerpts from Conference Committee Report on H.R. 4 

TAB 4: Additional Legislative Resources 
A-29 Text of the hardship exemption ofPRWORA 
A-31 Excerpt from the Conference Committee Report on H.R. 3734 
A-33 Text of the hardship exemption to H.R. 4 and Conference Committee comments 
A-36 Penalty provisions and statement oflegislative purpose of the PRWORA 

14 



I 
- I 

PUBLIC LAW 104-193-AUG. 22,1996 110 STAT. 2115 

"(A) have been 'consulte egarding the plan and design 
of welfare services in the te so that services are provided 
in a manner appropriat 0 local populations; 

"(B) have had east 45 days to su 't comments 
on the plan and th esign of such service . 
"(5) CERTIFICATI THAT THE STATE PROVIDE INDIANS 

WITH EQUITABLE ESS TO ASSISTANCE. certification by the 
chief executive cer of the State th ,during the fiscal year 
the State provide each memb of an Indian tribe, w 0 
is domicile in the State and' not eligible for assis ce 
under a bal falnily assistan plan approved under ection 
412, . equitable access t asslstance under the ate pro
gr funded under this attributable to s provided 
bv e Federal Governm t. 

"(6) CERTIFICATI OF STANDARDS AND 
ENSURE AGAINST P GRAM FRAUD AND AB ,-A certificatio 
by the chief ex tive officer of the St that the State 
established lS enforcing standards d procedures to e 
against pr am fraud and abuse eluding stand s 
procedur concerning nepotism, onflicts of inter among 
mdivi als responsible for the inistration an upervision 
of e State program, ki cks, and the ~ of political 

"(7) OPTIONAL CERTIFICATION OF STANDARDS AND PROCE
DURES TO ENSURE THAT THE STATE WILL SCREEN FOR AND IDEN
TIFY DOMESTIC VIOLENCE . .,... 

"(A) IN GENERAL.-At the option of the State, a certifi
cation by the chief executive officer of the State that the 
State has established and is enforcing standards and proce
duresto-

"(i) screen and identify individuals receiving assist
ance under this part with a history of domestic violence 
while maintaining the confidentiality of such 
individuals; 

"(ti) refer such individuals to counseling and 
supportive services; and , , 

"(iii) waive, pursuant to a detennination of good 
cause, other program requirements such as time limits 
(for so long as necessary) for individuals receiving 
assistance, reSidency requirements, child support 
cooperation requirements, and falnily cap provisions, 
in cases where compliance with such requirements 
would make it more difficult for individuals receiving 
assistance under this part to escape domestic violence 
or unfairly penalize such individuals who are or have 
been victimiz,ed by such violence, or individuals who 
are at risk of further domestic violence. 
"(B) DoMESTIC VIOLENCE DEFlNED.-For purposes of 

this paragraph, the term 'domestic violence' has the Same 
meaning as the term 'battered or subjected to extreme 
cruelty', as defined in secti n 408(a)(7XC)(iii). 

. e tste 
shall make available to th lie a summary of any plan submitted 

etlon. 
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July 18, 1996 CONGRESSIONAL HECOHD-SENATE 88141 
programs are. We all want that Inror- is like ying the 'Social E:.ccul'ity :iYS- ... tolcnc<:' has the $atllc m~nnlllg as the term 
mation. That 18 the reason it is con- uses people to be aged. Yeu just 'battert'ill or subjected to Cxt:'crr.e CI'uclty', n:> 
tained in this bill. h the cause and errect mixed up. defined In :I~cti"n 108(a)(S)(C)ll1l). 

However, we do object to the expe- . I yield the floor. . "(8) CgRTIFICA'rlON ItECARDlNO EL.ICInILI'l'Y 
dited procedure. whereby the Secretar Mr. SANTORUM. Mr. President. 1 or INDlvmUAL WHO H/\$' DJo:t:;S D ... ,.rWED Ott 

SUDJF.C'n~D TO EXTltEM .. : CRUEI;I'Y.-A certW
Of Hea.lth makes recommendations d yield back all our timo on the a nd- catIon by the chief executive offlcet' o{ the 
they are put on an a.cceh1rated tr k to ment. State that the State has es~u.blhlhed and Is 
be considered by the Congl'es. know 'fhe amendment' is not rmane to enforcIn::: standa.rds n.nd procedures to ensure 
of no instance where thi~ k' a of proce- the provisions of the re lciliatton bill tho.t. in the cn-se of :l.n IndivIdua.1 who hng 
dure ha.s be!)n used. Ye we have had pursua.nt to 305(b)(2) the Dudget been uattered ot' ::;ubjected to extl'em~ cm· 
accelerated procedul' in certain lim- I raise a. point ordel' against elty, as determined und!!:!' !JectJon 

.ited circumstances uch as trade bins. pending amen ent. 408(a)(8)(C)(l1I), the State wm determIne the 
But the recom ndations come from Mr. WE TONE. Mr. President, ellgIblllty of such Individual for n.ssistanc<" 
the President f the United States. I, pursuant section 904 of the eonc-res- under this part based solely on such indl\'ld-

, 1 dAr 97 I ua!':,) income. ---for one, thi that it is appropriate for Slona u get ct 0 1 4, move 
the reco mendations of theso studies wa the applicable section MI'. WELLSTONE. Mr. PrcsidGne, I 

t r th ·d tl r will try to be brIef. This amendment to"'o rou"'h the regular process of . or , e conSl era on 0 •• 1 d t speaks to an issue that we. as the Sen-
~ ress. nS' amen men . 

y distin{,.'Uished friend nnd 01- Mr. SANTORUM. ate, ha.ve really, I think. taken some 
league from M,innesota. talks ab t the :as:Tk~~r~o;:r~~~~~'~~xiFF"iclm, important steps and major strides for-ward in addressing, and that is domes-
timeCtame. Just let me pot out that violence in our country. violence 
the present program has en tn effect families that effect women, 
for about 30 years, an e haye studies i'-:~=-!~;!~~ij;i~;'~~~~~=---~~,~~~; and sometimes men-usually 
and recommendati s from the cao WOmen l\.nd children. 
that show ·that '. we do not do some- ---T h g h h Mr. President, this amendment would 
thing about r rm, that another 3 mil- (Purpose: 0 ensure t at .. tates w ic re-

ceive block grants under Part A of title IV ensure tllat States that receive the 
lion child will be on welfare in the of the Social Security Act establish stand· block grant under part A of title IV of 
next 9 ears. So do not talk to me a.rds and procedures regarding IndIviduals the Social Security Act establish 
abo the timeframe. Let us all agree receiving' assistance under such part who standards and procedures regarding in-
t we do want the studies, and we do· have a. history oC domestic abuse. who have dividuals receiving assIstance who 

ant the independent· analyses as been victimized by domestic a.buse. and have a history of domestic abuse, who 
how these programs are working. ut. who ha.ve been battered' or subjected to ex- have been victimized by domestic 
let us use' the Congress and its rmal treme cruelty) abuse and have been battered or sub-
processes. including its co tees, to Mr. WELLSTONE, .Mr. President. I jected to extreme cruelty. 
determine what is appro a.te, rather an amendment to the desk and There was a study done by the Taylor 
than to give this kind authority to a its immediate consideration. Institute in Chicago that documented 
nonelected Member he Cabinet. PRESIDING OFFICER. The- that between 50 to 80 percent of women 

Mr. WELLSTO . Mr. President, I will report. receiving AFDC are current or past vic-
have just a qu response, and we will The assistant legislative clerk read tirns of domestic abuse. In other words, 
move on. F' t oC all, I say to my friend as follows: . for all too many of these women a.nd 
from'D ware that to talk 'in general The Senator Ccom Minnesota (Mr. children welfare. imperfections and a11. 

about studies and evaluatl·ons WELLSTONEI: for hlmsel! and Mrs. MURRAY, 1 
d 49 s the only alternative to a very dan-

not to connect it, specifically to proposes an amendment numbere 19. gerous home. 
e issue that, I raised in this amend- Mr. WELLSTONE. Mr. President, I So what this amendment would say 

ment, as to whether or not We will in ask unanimous .consent that reading of is that States would be required to 
fact be willing to look at the real the amendment be dispensed with.· screen and identify individuals reeeiv-
a.nd important questions·as to wb.etlo'l.Jcl The PRESIDING OFFICER. Without lng assistance with a history of domes
this legislation or provisions objection. it Is 80 ordered. tic violence, refer such indl'11c.1ua!s to 

The amendment is as follows: 
·legislation. have. At the end. of section 402(30) of the Social counseling and supportive services, and 
children, and Security Act, a.s added. by section 2103(a)(1). waive for good' cause other program re-
tion. again, it add the following: qulrements for so long a.s necessary. 
not a response "('1) CER'rlFICATION OF STANDARDS AND PRO- This is what the States would essen-
cern. CEDURES TO ENSURE THAT THE. BTA1'E WILL tially end up doing. It would. all be 

Second of is not an agency SCREEN' FOR 'AND IDENTIFY DOMESTIC VIO- done at ·the State level. 
that ·takes action. Health and LENCE.- Mr. President. we cannot have "one 
Huma.n reports back to this "(A) IN OENERAL.-A certifIcation by the size fit all," as I have heard ·many of 
body. are the ones that correct chioC executlve oencer of the State that the my colleagues so say. It took Monica 

»<,'Ob.lelm, We are the ones that cor- :::st~~:Sp::~~I:e~d Is enforcIng stand- Seles 2 years to play tennis again. Ca..""1 
problem. 'So. again, I do not "0) screen a.nd identify individuals recelv. you imagine what it would be like as a 

'reallv believe that the comments of aSSistance under this part with a hIstory result of her stabbing-to be beaten up 
colleague a.re· responsive to what 1~:;n~~~::t~~,;V~;I,olencc while ma..lnULlnIng the over and over and over again; can you 
amendment spea.ks to. Ie ohuch Individuals; imagine what it would be 'like to be a 

Finally. on welfare--I "(11) reCer such Individuals to counseling sma.ll child and see that happen in your 
and then we can move ref- and supportive services; anti home over and over again? 
erenee to the CBO .""U;'/",,,. all due "(Ul) waive, pursuant to :l. determination I want to make sure that these 
respect, when I. colleagues oC good cause. other program requirements women and these children throughout 

such Q.S time limits (tor so long as necessary) 
talk· about how welfare for jndlvldua.ls recelving assistance, resl- 'our country. for whom the welfare sys-
caused tantamount to dency requIrements. child support cooper&.- tern has been sometimes the only alter-
making that Social Se- tion requirements, and fa.mUy cap provl- native to these very dangerous homes, 

people to grow old. You 810ns. In cases where compliance with Buch receive the kind of special services a.nd 
~,'O.-"'''O 'cause and effect mixed up. requirements would ma.ko it more dlC!1cult assistance that they need. In the ah-

seconds, a child is born into for Indlvldua.ls receiving assistance under sence Of the passl:ng of this amend
nc;v.,rtv in this country. We are getting this part to escape domeot1c violence or un- ment. all too many women and chi!
close to one out of every four children. fairly pena.lizo such Individuals who arc or dren could find themselves forced back 

been victimized by such violence, or in- . 
That is true. There a.re a whole host of I ~::~:~~:~!~ who arc a.t risk of further domestic into these very dangeroQs homes. 
reasons why we have this poverty, Wel- \' So it is a reasona.ble amendment, It 

·fare is a response to it. To argue that "(B) DOMESTlC VIOLENCE DEFL"lED.-For pur- is one that speaks to the very real 
the welfare system ca.uses the poverty poses ot this parn,graph. the term 'domestic problem of violence within homes in 
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our country. It would be a.n extremely Mr. DEWINE. Mr. PreSlden I ask 
1mportant. I think, modification of this unanimous consent that rea ng of the 
welfare bill that would provide assist-- amendment be dispensed h. 
ance that is really needed by many The PRESIDING OFF ER. Wi thout 
women, many children. and many fami- objection, it Js so orde d. 
lies 1n our country.. The amendment 1 follows: 

I hope that this amendment would be At the end of c ter 7 of subtitle A of 
agreed to and would receive strong sup- title II. add the rowing: 
Port, bipartisan support. SEcrtON 2703. ICA'noN' OF REASONABLE 

E ORTS REQUIREMENT BEFORE 
Mr.. SANTO RUM. Mr. President, CEMEm'1N FOSTER CARE. 

th'ere is no objection to this amend- (a) IN ENERAL.-SectloD. 471(&)(15) of t 
ment on this side. We are willing,to &C- octa. ecurlty Act (42 U.S.C. 671(&.)(1 Is 
cept the amendment. e ed to rea.d as follows: 

Mr. WELLSTONE. Mr. President. I .. 15) provides that, in each case-
thank the Senator from Pennsylvan.ia. '(A) reasonable efforts w1ll be de-

The . PRESIDING OFFICER. The "(1) prior to the placement the chIld In 
foster care. to prevent or ell inate the Deed 

question Is oil a..gieeing to the amend- for removing- the child om the child's 
ment of the Senator from Minnesota'. home: and 

The amendment (No. 4919) was agreed "(11) to ma.ke It pas Ie ror the chlld to re-
~:.t0!2,'rr._ ... ;:;;;;r;'6Tru'---;:;:;-~:::;;:;::::--;' turn home; and 

ANTORUM. Mr. sldent, I. "(B) in dete fng reasonable efforts. the 
of the child, Including tbe 

and sa.fety. shall be of primary 
move to reconsider the te by which best Interes 
the amendment was a ed to. chIld's heal 

. concern:". Mr. WELLSTON . move to lay that (h) 'ECTivE DATE.-
motion on the e. (l IN GENERAL.-Except as provIde n 

The mati to lay on the table was graph (2), the amendment made sub-
agreed to section (a) shall be effective aD t date or 

Sev Senators "addressed t the enactment of this Act. 
Ch (2) E.xCEPrION.-In the case a State plan 

e PRESmnlG OFFICER. Sen- for foster care and adoptio slstance under 
ator from Delaware. part E o( title rv of the acinI Security Act 

Mr. ROTH. Mr. Preside ,I have a whIch the Secretary Health and Human 
Services det~rmln requires State leg1s1a

. unanimous consent a.gr ent to pro- tion (othel' tha. legislation appropriating 
pound to dispose of 0 amendments funds) In orde or the plan to meet the addi-
which have been eed to on both tIonal req ement Imposed by the amend-
sides of the als . They are Senator, ment ma by subsection (a), such plan shall 

"FAIRCLOTH'S endment, to clarify that not be g'a.r:ded as fa1llng' to comply wIth the 
a welfare r ipient may' provide child req ementa o( such title solely on the basis 
care sen: es to satisfy the bill's work 0 ts fallure to meet. this additional rcquire-
reQuir ents. ' en~ before the first day of the first cal~ 

T ,second one is Senator COA endar Quarter beginning' after the close of 
the first regular session of the State lelrl 

endrnent allowing welfare reci~nts ture that beg1ns after the date o( the act
to establish individual development s.c- ment o( this Act. For purposes"of e pre
counts. vlaus sentence. In the case o( tate that 

Mr. PreSident, I ask un !mous con- has a 2-year legislative sess1 ,each year of 
sent that it be in order or me to offer such session shall be dee to be a. separate 

,these two. amendql s which I now regular session o( the te legislature. 
send to the desk. Mr. DEWINE. . PreSident, I intend 

The PRESID G OFFICER. Is there to talk for roxlmately 10 minutes 
objection? about thi amendment. and then. for 

Mr. GR • Mr. President, reserv- reason' htch I am going to discuss in 
ing the ght to object, has this amend- jus moment, withdraw the amend
men een cleared? ent. But I want to discuss It. I inform 

. ROTH. Yes. Both have bee' my colleagues that it will take ap-
cleared. proximately 10 minutes. 

Mr. GRAHAM. Mr. President have Mr. President. my amendment deals 
been informed that the f1~ amend- with the issue of foster care. It Is y 

, ment has not been clearedAS'n this side. understanding that because the nate 
Mr. ROTH. I unde and tho.t, 0.1- b!ll has no language in this 1 on the 

though ,they have b cleared. a ques- issue of foster care th my amend-
tion has been rat ment would be con red not to be 

So I withdr my request until clari- gennane. The Ho ill does deal with 
fled. foster care. refore. if we had a 

Mr. D House bill ore us it obviously would 
The ESIDING OFFlCEK The Sen- be germ . Because of this, a.fter a few 

ate om OhiO,. brief arks, I am going to withdraw 
AMENDMENT NO .• 920, WI'l1IDRA WN . th amendment. 

"(Purpose: To amend the Social SecurIty Act 
to clarU'y that, the reasonable efforts 
Q.uirem'ent includes consideration 0 
health and saIety o( tbe chlld) 

. ut I would l!ke to discuss tonight 
what I consider to be a very important 

e " issue". It Is the issue that my amend
ment addresses. It is the subject of a 

ndment ,freestanding bill that I have just a few Mr. DEWINE. I send o.n 
to ,the desk. . moments ago introduced. I believe that 

The PRESIDING 
clerk w!ll report. 

lCER. The the idea conta.!ned in the b!ll, the i 

The .leglslo.tive rk read.as follows: 
>. The Senator tr Ohio (Mr. DEWINE) pro-

poses an amen ent numbered 4920. 

contained in my amendment. t be 
acted upon; if not in this b!l en in a. 
subsequent b!ll. And I previously 
discussed this issue s.t length on the 

'~<~'. 'f 

, "!'~:::. 

A-3 

Senate floor. I want to take just a few 
momen ts now to re 5i t the issue. and 
to talk to my co agues about it. 

In 1980, Con 55 passed the Adoption 
Assistance nd Child Welfare Act. 

"known WA. That 1980 act bas done 
a gre deal of good. It increased the 
res rces available to struggling fami-

. It increased the supervision of 
hlldren in the foster care system. and 

it gave financial support to people 
encourage them to adopt childre fth 
special needs. 

r.1r. President. while the 1 has done 
a great deal of good, ma experts are 
coming to believe tha his law has ac
tua.lly had some unintended con
sequences. The ad unintended con
sequenc;:es w not because of the way 
the law w written and not because of 
the wa e lawmakers intelj.ded in 1980 
tha happen, but. frankly. because 
t law hAs been grossly misinter-
preted. 

Under the 1980 act, for a State to be 
eUgible for Federal matching funds Cor 
foster care expenditures, the State 
must have a plan for the provision of 
child welfare services. And that pI 
must be approved by the Secre of 
HHS. This plan must prov . and I 
quote. Here is the pertin language. 
referring now to foster e: 

In each case reas ble efforts will be 
ma.de. (A). prior be pla.cement o( a chlld 
In roster care prevent or eUmlnate the 

val of the chIld (rom his home; 
and. (B) ma.k~ It possible for the chUd to 

o his home. 
other words. Mr. President. the 

la.w very correctly says we should try 
family reunification. The law put 
money behind. that. That is the right 
thing to do. But. Mr. President, this 
law has been misinterpreted. In other 
words. Mr. President. no matter what 
the particular circwnstances of the 
household may be. the State t 
make reasonable efforts to k it to-
gether and to put it bac ether, if it 
falls o.part. 

What constit reasonable efforts? 
Here Is w the rub comes. How far 
does t tate have to go? This has not 
b defined by ,CoDoOTess nor has it 
een defined by HHS. This failure to 

define what constitutes reasonable ef
forts has had a very important and 
very damaging practical result. There 
Is strong eVidence to suggest that in 
the absence of a definition reasonable 
efforts have become in some cases ex
traordInary efforts. unreaSonable ef
forts; efforts to keep families to er 

"at all costs. These are f es. Mr. 
PreSident. that many t s are fami-
lies in name only a ents that are 
parents in name y. 

In the last months I have trav-
eled exten ely throughout the State 
of Ohi king to social work profes
sio s; talkIng to people who are in 

e field every do.y dealing with this 
issue. 

In these discussions, I have found 
tho.t there is greo.t disparity in how the 
law is being interpreted by judges o.nd 
by social workers. In my home State of 

:' 
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M.lchigan, Under the leadership of Gov. I.want to just speak a moment to the what is fair to taxpayers. and I will 
John Engler. and other States, have separation of pOlicy versus politi in give my c'olleagues a. couple of exam-
made tremendous strides in moving this debate, because we kno it Is pIes.. . 
people from welfare to work. These ac- sound policy to address the Care sys- In my district there are large nurn
complishments. however. have come in tern in this country, repl ing welfare bers of Vietnamese freedom fighters. 
spite of the Federal Govenunent and with 2. working populo of able-bodied 'people who fought· communism who 
the current welfare laws. people. But there also a political came to this country as origInally refu-

For too long the Federal Government equation here. e has been for many gees, ultimately became reSidents, and 
has maintained poliCies which have months. We k w that welfare reform under the bill before us, if after paying 
created a culture of poverty, depend- has been d twice by this Congress taxes for years and years and years, 14 
ence and despair, This bill brings con- and vetoe oth times. But our Presi- years, they get a stroke. they cannot 
trol of welfare back to the people dent; Clinton, came into these get nursing borne coverage., 
where it belongs. cham rs and delivered the State of Let me talk about another example. 

It is important to remember what the nion address in January. and he An immigrant who comes in with her 
the Government's role in promoting c llenged us to send a clean welfare husband, and her husband works 'for 50 
independence sho'uld be. While legisla- eform bill back to him. years and dies, and' then as she is an 
tors can design programs to help those old person, she is 65, she h stroke. 
struggling to gain financial securi . 0 ·1900 and she is not eligible to et the kind 
the Government cannot make t em There were some politics associated of nursing home care t t the widow of 
succeed. Changing one's attit e is .'with whether' or not he might Sign it, every other taxpa.y.: in America can 
something that .. can only be take the credlt and all of that. I want look to get. " 
plished by that indiVidual. to say that as a freshman Member ot Now, I do at think that is fair. 

Personal responsibility is e focus of this body, many at us have been very There are me abuses among tmmi-
this legislaticin. IndiVid s must ac- unfortunately blamed' for some of the grant ups, and there are necessary 
cept responsibility fa their actions misfires of the last few months. We ste at need to be taken, and in fact 
and work with Gove ent programs have been called unreasonable, radical, teal bill earlier this year did deal 
to improve their liv .' extremist. We. many of us, went to the ith those. But this is unfair. I think 

The current W. hington-based wel- leadership of our side, our party, Me _ when we look at our taxpayers, if they 
fare system de ds DO responsibility, bers like the gentleman from N a are legal residents or citizens. we 
no work ethi , no learning, no commit- [Mr. ENSIGN] myself. and sal et us ought to make sure that people who 
ment and, the end, no pride. Instead, disconnect ·Medicaid, healt care for have worked hard and paid their taxes 
it promo s 1llegitimacy, rewards irre- the poor, from welfare an a what the are treated fairly, and this so-called re
sponsi tty and discourages self-es- President asked us to 0 and send a form bill fails in th,at regard. 
tee . Our families and our children de- clean welfare refor ill, and as the Mr. ROBERTS. Madam Chairman, I 
se ve better. • gentleman from 0 a [Mr. KASICH] at- yield 3Y.z minutes to the distinguish 

I urge' my colleagues to support the ticulated, the sldent is expected to gentleman trom Virginia-

•b~·i~I~I'''''_~'''''''''''''-:TTT"'-;;~--;:;;::;:::T sign this bill ecause we are sending GooDLA'I'TE] and take the Ho time 
MB. ROiBAGALLARD. Madam him subs ve welfare reform, effec- to thank him for his cant utions in 

Chairman, I yield myself 1Y.z minutes. tive and flcient welfare retorm: but increasing the traffic g penalties, 
Madam Chairman, I, like other Mem- we are ending him the clean bill that and bringing inte y to the tood 

bers of this body, am in strong support he ed tor. We did make that deci- stamp reforms t we have passed in 
of welfare reform. But I am not for re- si on this side of the aisle to dis- the Comrilit on AgrtcultUJ;'e and 
torm reo-ardless of the consequences. onnect the two so that .he could not hope to on the House floor. 

• Mr. ODLATI'E. Madam Chalrman. 
For that reason, I rise in strong opposi- say I do not want Medicaid attached to I t k the chairman of the Conunittee 
tion to H.R. 3734. this. Agrtculture for ius kind words. 

This bill will have many unintended This comprehensive bill provides the Madam Chairman, I rise in support of 
conseQ.uences to women, children and job training, the child care, the c r the welfare reform bill under consider-
famiUes in this country. One of those education, those components t ation today, especially the retorms to . 
conseQ.uences is its impact on victims all believe should accom the Food Stamp Program. The Food 
of domestic violence. Current studies prehensive welfare refo Stamp Program provides benefits to 
reveal that 25 to 60 percent of partici- going to be one ot t greatest suc- more than 27 million people each 
pants in welfare-to-work programs are cesses of this Congr . Yes. he will get month at a cost this year of more than 
victims ot domestic abuse. For these credit, but we w' get credit. We are $26 billion. It is growing out ot control 
women, the welfare system is often the doing the peop: s business. and badly in need of refonn. . 
only hope they have for escape and sur- Ms. RO AL-ALLARD. Madam The Committee on Agricultur d 
... "ival. This bill will effectively shred Chairma, yield 2 minutes to the gen- eight hearings during the h Con-
that satety net. tlewo from Ca.lifornia [Ms. gress to review the F Stamp Pro-

By eliminating the guarantee status La EN]. gram, and man the refonns in-
of AFDC and imposing inflexible time . LOFGREN. Madam Chairman. I. eluded in t' I are based on the tes-
limits and work requirements, H.R. until this Congress, was a member of timony eived in these hearings. Wit-
3734 will force many battered women to the local government that had. respon- ness appearing before the committee 
stay with their batterers or return to sibility tor administering the welfare the subcommittee on department 
them for financial support. program, and I felt, cOming here, that operations, nutrition and foreign agTi-

With the passage of the Violence there were a lot changes I want culture represented a Wide variety of 
Against Women Act, Congress has make. There is no doubt that a t of organizations. They included the a.d
taken a strong stance against domestic things need to be fixed in we e pro- ministration, the General Accounting, 
\t;olence. Let us not turn our backs on grams in this country. We ed to put Office, the U.S. Department of Agri
the victims of this deplorable crime. people back to work, w need to have cultW'e Office of Inspector General. the 
The lives of battered women and their expectations for wo ,we need to pay United States Secret Service, Gov
children depend on it. attention to ch' care, we need tQ. ernors, State and local welfare admin-
. I hope that my colleagues will vote change the ole system. But what istrators. Representatives from organi-
no on H. . 3734. concerns is that once again the bill zations prov1ding direct food assistance 

OBE T . Chairman. I that ill deal with goes too far. to needy families testified. Testimony 
yield 2 minutes to the distinguished you know, I think, and I want to was also received from grocers, agricul-
gentleman from Tennessee [Mr. WAMP]. .k about legal inunigrants, not ille- tural organizations. 'churches and advo-

Mr. WAMP. Madam Chairman... ga.l immigrants because they are eligi- cacy groups. 
thank the gentleman for yielding the ble for nothing and should be eligible The following prinCiples guided the 
time. for nothing. but I want to talk about committee in formulating the reforms 
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Dear Conferees: 

QrmtgrtBS af tltt 1!lnmb i'tatts 
Blasllingbm. II Qt 2D515 

July 25, 1996 

We are writing to urge you to include the Wellstone amendment, which was passed by the 
Senate, in the final version of the welfare reform bill. This crucial amendment ensures that states 
will establish standards and procedures for individuals receiving assistance who have been 
victimized by domestic violence. 

Recent research indicates that 25% to 60% of women who receive AFOC are victims of domestic 
violence. For these women and children, the welfare system may be the only alternative to a 
violent and very dangerous home. Without this safety net, many women would be forced to stay 
with or return to their batterers in order to support themselves and their children. 

The Wellstone amendment helps protect battered women and their children by ensuring 
that they receive the assistance and special services they need. It requires states to screen and 
identify individuals on public assistance who are victims of domestic violence, refer these 
individuals to counseling and supportive services, and to waive, for good cause, other program 
requirements for as long as necessary. 

This amendment gives states the flexibility to determine the amount of time battered women 
need to leave their batterer, seek safety, and become self-sufficient. Because circumstances 
differ, the amount of time battered women need to rebuild their lives varies. These women are 
not permanently disabled and should not be included in the 20% permanent exemption. 

If Congress passes welfare reform without acknowledging the link between domestic violence 
and welfare assistance, thousands of women and children will be forced to remain in a violent 
environment. On their behalf, we respectfully ask you to include the Wellstone amendment in 
the conference report. 

-:;~~--- ~ ~~ ~QYbal~ AueMyrick 
Member of Congress Member of Congress 

PAIN11;O ON RECYCLED PA.PEA 
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tgoals for reducing the proportIOn 01 bIrths out 01 wedlock for caf-' 
endar years 1996 through 2005. 

'FI/rther, the document must: 
6.8 me. 
7. Sa . . b· t· 
8. outli how the State intends to determine .. on an 0 ~e~ Ive 

and equitable sis, the needs of and amoun~ of aId to be p~ovlded 
to needy families, nd, except as allowed f?r InCO~lll:g famlhes and 
noncitizens (items and 7) to treat famlhes of sImilar needs and 
circumstances similar .., 

9 outline how it . I grant opportunity for a falf hearing to 
anyo~c adversely affcctc ~or whose application is not acted on 
promptly. 

10. require, not later tha 1 year after enactment, a parent or 
caretaker is not engaged in rk or exempt from work reqUIre
ments and who has received assl ance for more than 2 months to 
participate in community service. tates may opt out of thiS re· 
quirement by notifying the Secretary. . 

11. outline how the State will con ct ~ program, desl!P'ed to 
reach States and local law enforcement 0 IClals,. the educatIOn sys
tem and relevant counseling services, tha rovldes educatiOn and 
trai~ing on the problem of statutory rape ~hat teenage preg-
nancy prevention programs may be expanded nclude men. 

Conferenee agreement 
In general the conference agreement follow the Senate 

amendment, ex~ept that the ~enate reced~s on require cots 2, 8, 
and 9. Requirement 10 is modlfie~ ~o provIde that a Stat ay opt 
out of this requirement by submItting a letter from the Go rnor 
to the Secretary. 

5. ELiGiiiLE STATE&-CERTIFICATIONS 

Present law 
States must have in effect an approved child support program. 

States must also have an approved pl!,n for foster ca~e an.d adop
tion assistance. States must have an Income and verlfica~lOn sys
tem covering AFDC, Medicaid, unemployme~t compensatIOn, food 
stamps, and-in outlying area&-adult cash ald. 

House bill 
State plans must include the following certifications: 

1. that the State will operate a child support enforcement 
program; . 

2. that the State will operate a child protect.lOn program 
under Title JV-B (child welfare services and famIly preserva-
tion); . ·11 d . 

3. specifying which State agency or agencIes WI a mID-
ister and supervise ~he State plan, an.d a~surances that local 
governments and private sector organizatIOns have been con
sulted and have had an opportunity to submit comments on 
the plan; and . 

4. that the State will provide Indians with eqUItable acceSS 
to assistance. 
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5. no provision. 
6. no provision. 

Senate amendment 
1. Same. 
2. that the State will operate a foster care and adoption assist

ance program under Title JV-E and ensure medical assistance for 
the children; 

3. Same. 
4. Same. 
5. thai the State has established standards to ensure against 

fraud and abuse. 
6. that the State has established and is enforcing standards 

and procedures to screen for and identify recipients with a history 
of domestic violence, will refer them to counseling and supportive 
services, and will waive program requirements that would make it 
more difficult for these persons to escape violence. 

Conference agreement 

The conference agreement generally follows the Senate amend
ment, except that the certification that the State establish and en
force standards and special procedures regarding recipients with a 
history of domestic violence is made as· 

6. ELIGIBLE STATES-PUBLIC AVAILABILITY OF STATE PLAN SUM 

Present law 
Federal regulations require that State program 

other policy issuances, which reflect the State plan, maintained 
in the State office and in each local and district 0 ce for examina
tion on regular workdays. 

House bill 
The State shall make available to e public a summary of the 

State plan. 

Senate amendment 
Same. 

Conference agreement 
The conference agr ment follows the House bill and the Sen

ate amendment. 

7. GRANTS STATES-FAMILY ASSISTANCE GRANT 

Present law 
AFDC en . les States to Federal matching funds. Current law 

provides pe anent authority for appropriations without limit for 
grants to tes for AFDC benefits, administration, and AFDC-re
lated chil care. Over the years, because of court rulings, AFDC 
has evol ed into an entitlement for qualified individuals to receive 
cash befits. In general, States must give AFDC to all persons 
whos income and resources are below State-set limits if they are 
in lass or category eligible under Federal rules. 
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June 27, 1996 CONGRESSIONAL REGORD-SENATE 87191 
for the Armed Forces. and for other 
purposes. 

I S~~~E6&-~<;'~T~ ~~~O;~ 
., REFORM· . 

l ~) Mr. WELLSTONE (for himself. Mr. 
KENNEDY. Mrs. MURRAY. Mr. WYDEN. 

. Mr. FEINGOLD. Mr. AKAKA. Mr. SIMON. 
. and Mr. SARBANES) submitted the fol· 

lowing concurrent resolution; which 
was referred to the Committee on Fl· 
nance. 

S. CON. RES. 66 
Wherea.s. tn enacting the Violente Against 

Women Act. the Congress recognized the epi
demIc of violence that affects all aspects of 
women's lives; 

Whereas violence against women Is the 
leading cause of physical injury to women. 
a.nd the Depe.rtment of Justice estimates 
tha.t every year more than 1.000.00 violent 
cqmes aga.inst women, including assault, 
rape. and murder. a.re committed by lnti
ma.te partners of the women; 

Whereas the American Psychological Asslr 
elation ha.s reported that violence against 
women Is usually witnessed by the children 
of the direct Victims, and that Such child 
witnesses suffer severe psychological, cog
nitive. and physical damage. and studies 
have shown that children residing in ba.t
tered mothers' homes are 15 times more like
ly to be Physica.lly a.bused or neglected. and 
male children residing In such homes are 3 
times more likely to be violent with their fe
male partners when they reach adulthood. 

whereas violence against women dramati
cally affects women's workforce particIpa
tion, Insofar as 1.41 of battered women sur
veyed reported that they had lost a job due. 
at least In part. to the effect5 of domestic vi
olence. and that over 1h of battered women 
reported that they had heen harassed by 
their abuser at work; 

Wbereas violence against women Is often 
exacerbated as women seek to gain economic 
Independence. and often increases when 
women attend school or training programs. 
and batterers often prevent women from at
tending such programs. and often sabotage 
their efforts at self-Improvement; 

Whereaa numerous studies have shown 
that at least 60 percent of battered women 
suffer from some or all of the following 
symptoms: terrifying Oashbacks, sleep dis
orders. InR.b1lity to concentra.te. as well as 
other symptoms. aU of which can Impair a 
victim's ab1l1ty to obtain and retain employ
ment; 

Whereas several recent studies indicate 
that over 50 percent of women In welfa.re-to
work programs have been or currently are 
victims of domestic violence. and a study by 
the State of Washington Indicates that over 
50 percent of recipients of Aid to FamUIes 
with Dependent Children (AFDC) in that 
State have been so victimized; 

Whereas the avallabil1ty of economic sup
port Is a critical factor in a woman'S ability 
to lea\'e abusive situations that threaten 
themselves and their children. and over Y.r of 
battered women surveyed reported that they 
stayed with their batterers because they 
lacked resources to support themselves' and 
their children; 

Whereas proposals to restructure the 
AFDC program may impact the availability 
of the economic support and the safety net 
necessary to enable poor women to nee abuse 
without risking homelessness and starvation 
for their families; and 

Whereas proposals to restructure the 
AFDC program by Imposing time limIts and 

increasing emphasiS on wOl'll,and lob traln- S. REs: 273 
Ing should be evaluated In light or data dem- Wberea.s on June 25, 1996, a mISsive truok 
oDstrating the extent to which domestic vlo- bomb exploded at the King Abdul Azlz Air 
lence affects women's participation in such Ba.se near Dhahra.n. In the. Kingdom of Saudi 
programs, a.nd In light or the Congress' com- Arabia. 
mltment to seriously address the issue of vi- Whereas this horrific attack killed at least 
olence against women as eVidenced by' the nineteen Americans and Injured at least 
enactment of the Violence Against Women three hundred more: -' . 
Act: Now. therefore. be it Wherea.s the bombing also resulted In 147 

Resolved by tM Senate (tM House of Rep.- Saudi casualties; 
resentative.s concurring), That- Whereas the appatent target of tbe attack 

(1) when the Congress considers proposed W&.8 an apartment. bUilding housing United 
welfare legiSlation. it should seriously evalu- States service personnel; 
ate whether such welfare measure would ex- Whereas on November 13. 1995. a terror at
acerbate violence against women, make It taek in Sa.udl Arabia. also directed against 
more difficult for women and children to es- U.S. service personnel. killed five Amerl
cape domestic violence. Or would unfairly pe. ca.ns. and two others; 
nal1ze women and children victimized by or Whereas individuals with ties to IslamIc 
at risk of violence; extremist organizations were tried. found 

(2) any. welfare legisla.tlon enacted by the guilty and executed for having participated 
Congress should require that any welfare-to· in the November 13 attack; 
work. education. or job placement program Whereas United States Armed Forces per
Implemented by the States should take do- sonnel are deployed In Saudi Arabia to pro
mestic violence into account. by providing. tect tbe peace and freedom secured in Oper-
among other things, mechanisms for- ations Desert Shield and Desert Storm: 

(A) screening and Identifying reCipients Whereas the relationship between the 
with a history of domestic violence; United States and the Kingdom of Saudi 

(B) referring such recipients to COUnseling Arabia haa be.en bunt with bipartisan. SUp' 

and supportive services; port and haa. served the interest of both 
(C) toll1ng time HmltB for recipients vic- countries over tbe last five decades a.nd; 

timized by domestic violence; and Wbereas this terrorist outrage underscores 
(D) waiving. pursuant to a detenninatlon the need for a strong and re&d.y military able 

of good cause, other program requlrement5 to defend American interests. 
such as residency requirements. child sup- Resolved, That the Senate-
port coopcra.tlon requlrement5, and family (1) condemns in the strongest terms the &.t-
cap provisions. In ca.ses where compliance tacks of June 25. 1996, and 'November 13. 1995 
with Such requirements, would make It more in Saudi Arabia; 
difficult for the recipients to escape domes- (2) extends condolences and sympathy to 
tic violence or unfaIrly penalize recipients the familles of all those UnIted States serv
victimized by or at risk of further violence; ice personnel kJlled and wounded. and to the 

(3) any welfare leglsla.tlon enacted by the Government and people of the Kingdom of 
Congress should Include· a provision requlr- Saudi Ara.bla; 

h th C I bId (3) honors the United States military per-
lng t at e omptro} er General s ou d e- sonnel k1lled and wounded for theIr sacrifice 
velop and implement a comprehensive study . 
of the incidence and effect of domestic vio- in service to the na.tion; 
lence on AFDC recipients. Including a study (4) expresses it5 gratitude to the Govern-

ment and the people of the Kingdom of SaudI 
of the extent to which domestic violence Arabia for their heroic rescue efforts at the 
both precipitates and prolongs women's and scene of the attack and theIr determination 
chlldren's poverty and the need for AFDC; to find and punish those responsible for this 
and 

I outrage; 
(4) any we fare reform legislation adopted (5) reaffirms its steadfast support for the 

by the States that contains a welfare-to- Government of the Kingdom of SaudI ArabIa 
work. education. or job placement program 
should take domestic violence tnto account. and for continuing good relations between 

the United States and Saudi Arabia; 
by prOviding, among other things. mech&.- (6) determines that such terror attack8 
nlsms for- present a clear threat to United States Inter-

(A) screening and Identifying recipients ests In the Persian GUI(; . 
with a history of domestic violence; (7) calls upon the United States Govern-

(B) referring such recipients to counseling ment to continue to assist the Government 
and supportive services; of Sa.udl Arabia. In Its efforts to identify 

(C) tolling time limits for recipients vlc- those responsible for this contemptible at-
tlmlzed by domestic violence; and tack; 

(D) waiVing other program requirements. (8) urges the United States Gov~rnment to 
pursuant to a determination or good cause. use all reasonable means available to the. 
such as residency requirements. child sup- Government of the United States to punish 
port coopera.tlon requirements. and family the parties responsible ror this cowardly 
cap provisions. In cases where complia.nce bombing: and 
with such requirements would ma.ke it more (9) reaCf1rms it5 commitment to provide all 
difficult for tbe recl;plents and their children' . necessary support for the men and women of 
to escape domestic violence or unfairly pc- our Armed Forces who volunteer to stand in 
nallze recipients victimized by or at rIsk of harm's way. 
further violence. 

SENATE RESOLUTION 273-CON, 
DEMNING TERROR ATTACKS IN 
SAUDI ARABIA 
Mr. RELMS (for himself. Mr. PELL. 

Mr. LoTI', Mr. DASCHLE. Mr. BROWN. 
Mrs. FEINSTEIN, Mr. REID, Ms. 
MOSELEY,BRAUN, Mr. BRYAN. Mr. 
COATS, Mr. BAUCUS. Mr. MOYNIHAN, Mr. 
DOMENICI. Mr. GRAMM. and Mr. 
COVERDELL) submitted the following 
resolution; which was considered and 
agreed to: 

SENATE RESOLUTION 274-
RELATIVE TO NETDAY96 

Mrs, FEINSTEIN (for herself and 
Mrs. BoXER) submitted the following 
resolution; which was referred to the 
Committee on the Judiciarl:": 

S. RES, 27"-
Wherea.s the children of the United States 

deServe the finest preparation possible to 
fa.ce the demands of this Natlon's changing
information-based economy: 

Whereas on Ma.rch 9. 1996. California's 
NetDay96 succeeded In bringing together 
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House o/Representatives 
The House met a.t 10 a.m. and was 

ca.!led to order by the Speaker pro tem
pore [Ms. GREENE of Utah). 

Mr. HERGER led the Pledge of Alle· TITLE I-LEVELS AND AMOUNTS 
glance as follows:. Sec. 101. Recommended levels 01'1a amounts. 

I Pledge allegiance to the Flag oC the Sec. 102. Debt incr~. 
United States of AmeI1ca. and to the Repub- s«. 103. Social securi~. 
lie Cor whieb it stands. one nation under God, Sec 104 M' functftmCJl te rtes: 

DESIGNATION OF THE SPEAKER indivisible. with Uberty and justice for all. .. awr CO: go • 
PRO TEMPORE r-====~=:::::':::';~=:':':':":::::"" TITLE Il-RECONCIUATION DIRECTIONS· 

'Sec. ~l. Recoftdlicztion. in tile Hmae of"RI!p-
The SPEAKER pro tempore Ia.!d be· CONFERENCE REPORT ON HOUSE ,....""' .... 

fore the Houee the following commu- CONCURRENT RESOLUTION 178. 5«:. 202. lI<!a>ftdliaaon in the S"", ... 
nica.tlon II"om the Speaker: CONCURRENT RESOLUTION ON TITLE Ill-BUDGEI' ENFORCEMENT 

WA8IIINGTON. DC. THE BUDGET. FISCAL YEAR 1997 
. June 7. 1996. Sec. 301. DiIcTetionaTJ/ spen.cttng lUittu. .'." •. 

1 hereby dealgnat;e. the Honora.ble ENm .P'U,-. 8UDIlUtted the !ollow- Sec. 302. Bu4QetaI'JI trmDfte1lt of the $Ole· 0/ 
G.RDM£ to act a8 Spea.ker pro tempore on tng conference report and statement'on ~t assets. . 
this day. the conCWTent resolut1on (H. Con. Rea. 3«. 303. ~ tremtMent of dtreet atu4e1lt. 

NEWT GINGRICH, 178) establ1ah1ng the congress1onal loom. 
SJ)eGker of the House'of ~tatiV£l. budget for the United Sta.tes Govern- Sec. 304. SUperfund reserw lund. 

ment tOr' fiscal year. 1997" and sett1ng S«:...105. T(UTeset"Oe/1ulctin the-Se1I4tL 
forth ApprOpri"te bud8'etary levels for Sec. 3M: EzeTcf# ofrw£mClking P()U)eT •• 

PRAYER fiscal years _ llIW. 2000. 2001. and 5«:. JOT, Go_ ,lwt<toum ",....,._ al· 
The Chaplain, Rev. James: Da.vid 2002: ... lotIXJR«. 

Ford. D.O .• oIfered the following pray· CONFBRENCE REPoRT (li. CO~. REs. 1") TITLE IV-$ENSEOF CONGRESS. HOUSE. 
er: The committee of conference 011 the die- AND SEN.A:fE PROVISIONS 

Remind each person, 0 gra.ctous God, aareelng votes of the two Houses on the .sec. 401. SertM"ol CmI.gTe:sI em baaelina.. 
of the blessedDese ot giv1na rather than amendment of the Sena.te to the concurrent Sec. 4D2. Seue of COftgTW em (oem .mles. 
rece1ving. of the exhilaration· of service resolution (H. Con. Res. 118) establ18h1ng the Sec. 403. Serue of COngTfm on cha.ngu in med-
to othera &Ild the tulf1l1ment that cODll'8881onal buqet for the Uuited States icaid.· . 
comes with contributions to· noble Government for fiscal year 1997 &Dd settine Sec. 401. Sn..se of COftgTaS Oft impact of legisla.-
causes, of the joy that comes when forth appropriate budgetary levela for nacal: non Oft ChildTe:7l. 

h A- yea.re 1M. 1999, 3J9O. 2CIOl. &Dd .rJ, havtpC . 
there is ope for the day an", peace a.t . met. af'ter run Uld tree conference. have Sec. 405. Sms:e 01 C01lfITeIS on debt repapaent. 
the end. As there is no other gift that agreed to recommend and do recommend to Sec. 406: Seme 01 Ctmgreu on comnUtmem to a 
SO truly makes US huma.n, we acknowl- their respective Houses as followa: balanced budget by /bCGl year 
eelge you, 0 God. with the gifts of That the House recede from ita d.1saeree- 2OOZ. 
thankfulness and gratitude. Amen. ment to the amendment of the Senate· Uld Sec. 461. Sen.ae 01 Congress that ta.z Ted¥C-

agree to tbe same. with 8Jl amendment &8 fol- ticnu should benefit wOTkin,,' /lJIftiliu. 

THE JOURNAL 
The SPEAKER· pro tempore. The· 

ChaIr hae examlned the Journa.! of the· 
last day'S proceedinp and. announces 
to the House her approval thereof. 

Pursnant to clause 1. rule 1. the Jour
. na.! stands approved. 

PLEDGE OF ALLEGIANCE 
The SPEAKER pro tempore. Will the 

gentleman II"om Ca.!lforn1a [Mr. 
HERGER) come forward and lead the 
House In the Pledge of Allegiance .. 

lows:· Sec. 106. Smse oj Congress on a ~ 
In lieu. or the matter proPOsed to be m- commission on ~ .solwn~ of medicare. 

serted by the. Senate amendment. insert the Sec. 409. Se1ue 01 Ctmgf"US on medicaTe. 
following: tramleTs. 
SIICTlDN I. CONCr1JIIIIWI" IIBBOI.UlWN ON !'lIB. Sec. 410. Seme oj Congress TegaTding changes 

IJVDGIlr FWlI'IJlC!It!.. 1'BAR Bn. 
Tlu Congr~ determtna aft.d declareJ that the in the medicare program. 

concurrent TUO(ution on the budget lOT fiscal Sec. 411. Sense of CongTe.ss regGnling revenue 
yeaT 1991 is )1.erebll established and that the ap- cusumptiom. . 
pToprtate ltud.Q'darJ/ levels lOT [ucal Jlea,s 1998 Sec. 41Z. Sense 01 Congress TegaTding domes-
through 200Z aTe herebl/' let lorth.. tic tnolence. . 
SBC. J. rAIIUOPCON'I'IllnS. Sec. 413. 'Senn 01 Congress Teg'clTding student 

Thtl table of contents fOT this concurrent TUO- loana. 
lunon is Q.S follows: Sec. 414. Sense 01 Congrus TegaTding addi-
Sec. 1. Concurrent reSOlution on the budget fOT tional charges un.deT the medicaTe pTO-

fiscal yeaT 1991. gram. 
Sec. 2. Table Of contents. 

o This symbol represents the time of day during the House proceedings. e.g., 0 1407 is 2:07 p.m. 
Mauer set in this typeface ind~tes words insened or appended, rather than spoken, by a Member of the House on the floor. 

$ Printed on recycled paper containing 10091> post consumer waste 
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enact anv legislation that will increase the num
bet' of children who are hungry, homeies!, POOT, 
OT medicaJlll uninsured. 

(b) LEGISLATIVE ACCOUlo7ABILI1'Y FOR I.VPACT 
0"" CHILDREN.-In the event legislation enacted 
to complv with thil resolution results in an in
crease in the number of hung1M', homelesr, poor, 
.:r medica.lly unin.tured bJl the end 0/ fi.scGI lIear 
1997. Congress shall reviJit the provi.riom 
.rueh legiSlation which ccuued such- lncrta.se 
shall, cu soon CU' pra.cticctble thereafter t 
legialation tChkh would holt anJ/" co uat1.on 
o/lUCh increa&e'. 
sse. 4Q5, 8llNS1l 0fI CONGIlBSS 

1IBN'r. 
It iI the.mue: 0/ ConfIT 

D1lB7' JtBPJly. 

(1) Congren htu a moral and ethical re-
&pomibility to tutu" gmeratiom to repay the 
FedeToldeb'; 

(2) Congress tdd enact a 'plan that bal-
aReeS" the b and alIO clnefop a regimen lor 
.. _ ofL FedeTol.deb'; . 

(3) . the budget. iJ balanced, Q surplus 
slLoul be crea.ted'· which can be used ro' begin 
po g off the debt; and 

(4)'lVCh a plan ,h01l.ld be formulated and im
plemented' so that tltt. generation can 1Ilt.>e fu
ture gener-atic1na from thi CTU.fhing burdenJ of 
the Federal debt. 
SEC. 4N. SIIN8B ,..cc::a:aaa ON.~~!'!'!~1!f 

TO A Mlo.tNCBD 1JUBGB'J' Br n 
r&UlJeQl; . 

It 1.1 the sense of eoJlgresa that the resident 
and Congrea !h-oul.(t.Cf'".tiJtUe to ere to the 
"tatutory.·Commitme1'!t- 'MGtfe bJI til portia 071-
N~ 20, 1915; to legi$lation to 
achieve a balanced budget t later than flSCOl 
vmr 2002 QI eattm.aud 1/. tlte Congreuion41 
Budget Offlee. 
SBC.'4In. SIlNSIl", 1'&12" I"A.Z' RBDVe 

DO ~ IlBNBn:I' WORaNG " . . 

(b) SENSE OF COlo'GRESS.-It is the sense of fund, misleading Congre.u, medicare bene-. 
Congress that in order to meet the aggregatel /iciaTie!. and working UupayeTS; 
and levels in tit· udget resolution- (6) the Director of the Congressional' Budget 

(l) a ipartisan commission should be Office has certified that. without $UCh a trans· 
establishe unmediatelll to make rectmtme,nda- fer. the 1'Tesid. budget utenc1s the SOI1lency 
£ions cttning the most awropriate ruporue of the hospi insurance trust lund for only one 
to ShOtt-term solvency and long-term sus- addition year; and . 

mability issues facing t::e mediCaTe J'Togram (7) thout misleading transfers. the Pre$i· . 
which do not include tax incream in any form. s budget therefore laill to achieve his 01D71 
including rransfeT. of rpending [Tom tile mecU- teet goal fOT the medicare hol%'ital insurance 
care Part A f11'ogram to the Part B program; a mut fund. 

(2) the C'077t7fti&rion should report to Cong7; (b) SENSE OF COXORESS.-It iI the ten!e of 
tts recommendctiom priM to the adoptio f a Ccmgreu that. in achieving tM .spending levell 
concurrent budget ruolution for fUcaJ r 1998 rpecified in thiJ resolution. Congreu auumes 
in order that the commttteel or'·"';'o¢'<io· that Congreu would-
cona1der thue Tecommendatiom (1) keep the medicaTe hospital in.rurance trtut 
an appropriate congressional T jund solvent fOT more than a deccde. as rec-
SBC. 401. SBNSIl fH ~~~iS ommended bJl the President; and 

1'RANSP'&RS. (2) accept the 'Prmdent'J propo level of 
(a) FINDlNGS,-Congr. finds th.at~ medicare part B savings over t 1'triod ,~~ 
(1) home health' e provic:fu a broad spec- through 2002; but wculd 

tnun of health social sen:ncu to aWTori- (3) re;ect tM Pruicknt's oposal to tramfer 
matelv 3,5IXJ, . medicaTe bene{tciaries in the home health. Jpending fr one part of medicare 
comfort of t r homa; _ to another, which eaten.s the deliveT)' 0/ 

(2) the Uideftt hoi J1TOJXJ,ed reimburJing the home health care . es to 3.5 million medicare 
/irJt 1 ome health CIlTe visits after a hOspital beneficiaries, ficial.lJl inllata the soJven~ of 
stall Tough medicare part A and reimburs-ing the medica onrital inlUrance trust fund, and 
a other tri.dtr throug" mecticare part B. shffting he burden on general rewnuer, in-
apoMbili4< for S55.000,(J()(),fXXJ of spending cJud income' tares paid b1f 'working Amer1-

from the H08f1ital InJU7'IClnce Ttw1 Fttftd to the , bll i5-5,ooo,OOO,fXXJ. 
general rePenUU that JXlr lor medicaTe part B; SEC. 4lJ. SBNSB or CONGJUrSS BBGARDlNG UV· 

(3) .ruch· a tram/er does nothing to contr IlNUB AS!lflIII'TIONS 
medicare rpe-Ming, and iJ merelJl a bookke ftg (a) FINDllo"os.-Congre,rJ /indr the following: 
change wllich artijicf4llJ/ utendi the ven~ (1) Corporation.l and indiWdual3 have clea.r 
0/ tlte Ho.,nt4llft.lUtanc.e T.rurt Fu TerponsibiIitli to adhere to enviT07tme7l 

(4) thu tra7t${er of funlb ca:tftO er the need Whn they do not, and environmen 
to make chatges in the medica program to en- rerultJ, the Federal and StGU go tr may 
.ture the long-term '01 f the HoBPita.l Iff.- impou' /ina and pen.a.ltiet, a a.ue.s$ polluter! 
.turance Tnut Fund. w h. the Congremorull lor Ute colt 0/ remediation. 
Budget Office 'now , will become bankrupt, (2) ~t 0/ t com " fmportan.t in 
in the Jlear 2001. ea.r earlier than projected in the enforceM1lt pr . T1teJI aJ)P'TOJIriGtelJ/ Pt-
the 1995 report the Tnutees (If the S~l Se. nalla tDTongdoi . Thq cttxOurage future en-

It iI·the of Coil;ra, that thil concurrent curit)/ and 're Tnut Funds; virOMtental ClQe. ThQ ensure that ta.r--
Oil toW budget'CW'1mteIt aJlII reductioru (5) COJI t# will be breaking a commitment to JJQ,Jlet'I do t bear the /i7lllnciaJ brunt 0/ clea.n-

,hould be ~red. to benefit working tile n people i/ it dati not act to en.tUre ing up damages done b1f polluters, 
Ii bv proritillg fGWdlJl' tcu relief and in- th IRftCJ' of the entire medicaTe prograni in . ( n the case 0/ the £non Valdez oil 
_...n..... ... ~ •. I--- ......... ,'n---' ,'ob th the !h.ott- and long-term; - in Prince William Sound. 'C'-,:--._!-: 
......... w-.. ............ _, • ~ ....... '6 , (6) tile Pte8iclent'J -OJ)Osal'1DOWd force those ... ' ~]~~~~~~~~ .~~ creation aruhccmomic gnnoth . "" e:ample, the corporate with. , '. .-' '''~!2!~:! ift 7lftd of chrmUc care se-rvicft to·relJ/·upon 
SBC. 401. SBNSIf or CONGII8IIS ON A B1~ availabilitJl of geJltTai Tevenues to fI' eral GOtreT7llrlent 

CO"'" ... ON nm· SOL M .... I. .... ~ • __ 0..: (b) SENSE OF 
.IIBZJICAIat .- nGnli'nQ' lor ,,_ aenncea, ........ 'ng t more Congren that 

(a) FiNDIKGS.-COntTTeD find! wlnerable to benefits ch.a.nges tJua. n.ur cur- .fUme an aPfJT~:""'~i;.:U~~E~~ 
(I) the Tru.steu of medica reftt latD; aM 'llear through 

that "tlte medico:re :gram . iI (7) QCCMdiftg to the Natto - Auociation 0/ duction! /OT 
un..su.stainabJe in'its fit Horm"; H(JTM Care, ,"Vong med' re home care paJl- /aU"re to 

(2) tile Tnutea of e concluded in 1995 menu from part A to B would deemJ)hcsize mental 
that '"tlie· Ho~ lruurance Trust Fund, the importance 0/ care bJl eliminating its noo;'7.ri"'i 
which. paJl,' in t Iwtpital..Ie%pemu, will be !taoo as pan 0 he Honntlll In.twance Trwt 
able to pall e/iU lor 'on1J1 about 7 1/ears and Fund, th.eT undermining acceu to the less The a.s.tumptiom underlying functional totab 
is !e'Ve'relll t of /i7llJ.1r1JitJ1 Oalarrce in the long cosUJI fo f COTe. in this budget resolution include:' 
Tange'" (b) tiE OF CONORESS.-It iI the seJt6t of (1) Fll'DINGS.-The Senate}hub that: 

(3 eliminaTJI dattJ made available to Con- C e,r! that in. meeting Ut.e rprending targeu (A) Vtolmce ClQainst tDOme7l iI the leading 
greu indicate that the·HoqJital Insurance Trwt ./iet1 in the bUdget resolution, Congresr caUle ofph,lic4l injur:u to ",omm. The Depart. 
Fund will go bankrupt in tlie llear 2001, Tat should not accept the Prertaent', proposal to' 0/1U6flce ertimate6 that over 1 million via-

. than the'lIear 2002, or flTedicted last JltoT: tramfer .rpe-nding from one pert of medicare 'u, ...... _. crimer aQaiut women cre committed bU do-
(4) the Public Tru.tten- of medicare ve con- another in iu effort! to flTereTVe, protect. me:rtic JlQrtnerJ annuall.v. 

eluded tJult "the SuJ)JllemmtaTJI lCCll I'MUr- improve the medicare f)Togram. (B) Domestic trlole1lce dramati.caIlJl a/fecu the 
ance 7'r1ut Fund JMIDI' ,a rate 0 owth of COl'ts SBC. 4lCl. =gff t7ictim '" cbilitl' to participau in tM workforce. 
which it clearly uftltlliaina ';. GIUK A University of MiJinuota .surt:ey reported that 

(5) the Bipartisan C lion on Entitlement (a) FIA·Dlh'Gs.-Congreu in achiev- one-quarter of battered women .suTVtJ/ed had 
and Ta.r Reform uded _ that, abunt long.- ing the spending ,.,.e"fi~cf"'d in tIlil resolu.. lo,t a job partlll because of being abwed and 
term changes in ieare, projected medicare tion- that over hal/ 0/ tlle$e women had been.' haT-
outlay. will i ease /rom about 4 percent of th~ (1) the public of medicare have Cl8red bJl their abuser at work, 
1XlJlroli tar a:te todaJl to over 15- percent 0/ the cluded that program is clearlJl (C) Domestic violence- is often intens1/itd as 
pal/roll base bJI the IIeaT' 2030; form"; women seek to gain econormc independence 

(6) e BipartiJan CommiJ6ion on Etl-titlement said hiJ goal iJ to keep througlt attending scMol OT job training pro-
an Taz Reform recommended, bV a 'Vote of 30 to ho&pital in.rurance trust fund $01- grams. BatteTer~ have been reported to prevent 
1, that rpending and revenues available for than a decade', but his budget women from attending .rueh progTams or Sabo-

medicaTe mwt be brought i7lto long-term b:.~/~,~j~:~~ ~~:;~t,;;~ of home health wend- tage their effom at ,tel/-improvement 
ance; and ...-; A to medicare part B; (D) Nationwide surve.vs 0/ service J1Toviders 

(7) in the most recent TTtUtees' home health spending prepared bJl the TavloT Institute of Chicago, 
Public Tnutees of medicare threatens the deliverv of home health services to document, for the first time, the interrelation-
ommend that the CTi8iJ 3.5 milli07l medicare beJle/ici4ries; ship between domestic violence and weI/are bJl 
cial condition of the ur- (4) .tuch a transfer increases the burden on showing that bettDee1l 50 percent and 80 percent 
gent.!Ji .addressed on bc.ri.s, in- general revenues. including income wes paid 0/ women. in wei/are to work programs are cur-
duding a financing by working Americans, by J55.000.000,OOO; rent or past t.-'ictims 0/ domestic violence. 
method!. ~.efi""dm.fo" •. and delivetJI mecha- (5) such a transfer arti/iciallv inllata the sol- (E) The American P6J/chological Association 
nism!.. .. ven~ of the medicare hospital in.surance trust hcu reported tha~ violence against women is 
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usuallJl wjmessed by their children, who as Q (1) senior citizens must spend more n J dol-
result can suffer S€'1:ere psychological. cognitit'e laT in 5 of their limited incomes to Tchase the 
and physical damage and some studies have health care they need: 
found that children who witness violence in (2) J/" of spending undeT the dicare program 
their homes hat'e a greater propensity to commit under title XVIII 01 the S al Security Act is 
L'iolent acu in their hemes and communities fOT senior citizens with flual incomes of less 
when thell become ad1llts. " than IJ5,000: 

(F) o-~'er half of the women surt:elled by the (3) fee lOT sen.-ice $t increases have forced 
Taylor 17l$titute stalled with their batterers be- higher out-ol-pock costs fOT seniors: and 
cau"e the}llacked the resources to SUPtlOTt them- (4) the cuTTent edicare managed care experi~ 
selves and their children. The surveys also ence has 'dem strated that medicare HMO en~ 
found that the at:ailabilitv of economic SUP110rt rolleu face u;er out..tJI-J>Ocket costs when theJI 
is a critical factor in women's abUitll to leave jOin HM s in competitive markets: also. over 
abuntle situations that threaten themselt:es and one ha 01 these enrollees pay no medicare pre-
their children, miu and receit:e utTa benefits free 01 charge, 

(G) Prof)Osals to restructure the welfar"e p'[o- su as prescription drugs and eye glasses. due 
grams may impact the availabilitll of the eco- t competitit.'e market forces, 
nomic. support and the safety net necessarv to (b)' SE.\·SE OF COXGRESS.-lt is. the sense of 
enable poor women to /lee abuse without risking Congress that any reconciliation bill considered 
homelessness and stan:ation lor their families. during the second session of the 100th Congress 

(2) SEXSE OF COXGRESS.-It is the sense of should maintain Medicare benefic:iaries right to 
Congre!S that; remain in the current Medicare fee~for-sen;ic 

(A) ""0 welfare reform provision should be en- program. and also should maintain the exis' g 
acted bll Congress unless and until. Congress prohibitions against additional charges pro-
considers whether such u'ellare refonn pr01:i- t.·iders under the Medicare fee-for-s ce pro-
sions would exacerbate1:iolence against women gram undfT title XVIII of the So I Securitll 
and their children, further endanger women's Act ("balance billing"), and at Medicare 
lh:es, make it more difficult for women to escape beneficiaries should be offere the greatest op
domestic t'iolence. or further punish women t'ic- portunity possible to choo private plans that 
timfzed bV violence. wUI olfer lower out-of cket costs than what 

(B) Any welfare reform measure enacted by thell currentlll pay in e Medicare fee-for-sen.;-
Congress should require that anll teelfare to 'ce program, and t choose a health care delit'-
work, education, or job placement programs im- 11 option that t meets their needs, 
plemented by the States address the impact 01 BC, 41$. OF CONGRESS REGARDING RB-

_~d~o~me:.:i'T.ur.ci'~'iO~I~""i!ce~o;n~we~l~fai,~e~'3en~·';I~en:iiit.1;. 'iNGiffi'TJ U1RBMBNI'S TIlAT WEU'ARE U. 
... ING STU· CIPlENTS BE DRUt;..FRE.E. 

D LOANS. In r ognition of the foct that American work. 
(a) FISDl.· .-Congrus finds that-- ers re required to be drug-free in the work-
(I) otler e last 60 years, education and ad- p. ce, it is the sense 01 Congress that this con

t"ancem ts in knowledge have accounted for 37 t'Urrent refolution on the budget Q$$Umes that 
perce of our nation's economic grol&th; h 

( a college degree significantlll increases t e States may require welfare recipients to e 
s bility, resulting in an' unemplollmen ate drug-free as a condition lor receiving suc ene

mong college graduates less than half at 01 fits and that random drug testing rna e used 
those with high school diplomas: to enlorce $Uch requirements, 

(3) a person u.'ith a bachelor's de ee I&ill at'- SEC. 416. SENSB OF CONGRESS 0 "AN ACCURATE" 
erage SO-55 percent more in Ii ime earnings. INDEX FOR l ON. 
than a person u'ith a high sch diploma; (a) FI,,'DIXGS,-Congre$$ iut$ that-

(4) education is a keJl l) pro'dding alter- (I) a significant por . n of Federal expendi-
natit'es to crime and t'io ce, and is a cost-el- tures and revenues indued to measurements 
fective strategy for b king cycles 01 p01:ertJl of inflation: and 
and mOt:ing wellar ecipients to work: . (2) a variet of inflation indices ezist which 

(5) a highly ed ted populace is neceuary to t.'arJl aceor g to the accuraC¥ with which such 
the effectit.,€ l ctioning of democraClf and to a indices re increases in the cost of living: 
growing ec mll. and the opportunitll to gain a and 
college cation helps advance the American Federal Government usage of inflation in-
ideals progress and social equalill/: ices which overnate true in/lation htu the 

( a highll1 educated and /lexible work fo . demonstrated effect of accelerating Federal 
an essential component of economic 10th spending, increasing the Federal.budget deficit 

and competitit'eness: increasing Federal borrowing, and therebll. 
(7) for many families. Federal larging the projected .burden on future A 'can 

Programs make the difference i taxJ)QJlfrs. 
students to attend college: (b) SEXSE OF CO.\"GRESS.-It is e sense of 

(8) in 1994, nearlll 6 mUli postseccndary stu- Congress that the assumption nderllfing this 
dents received some kin { financial assistance budget resolution includ hat all Federal 
tq help them pay lor costs ol.schooling; spending and revenues ich are indexed for 

(9) since 1988. c ege costs hat'e risen by $4 in/lation should be c rated by tlu most accu-
percent, and sent borrowing has increased rate inflation indO s which are available to the 
by 219 perce , Federal GOD nt. 

(10) in cal lfear 1996, the Balanced Budget SEC. 411. OF CONGRESS J'llAT THE IH3IN· 
Act ac 'ed savings without reducing student COJIB TAr lNCIlEASB ON SOCIAL SE-
loa mits or increasing fees to student.! or par- CURIJT BENEFrl'S SHOULD BB RB-

s: and PE.AlAD. 
(11) undfT this budget resolution student (a) Fl.\"DISGS.-Congress /inds that-

loans u;ill increase from 126.6 billion todalf t (1) the rl.SCQI vear 1994 budget proposal of 
$37,4 billion in 2002; the Congreuional B et President Clinton to raise Federal income taru 
OfFICe projects that these are the exact sa let'- on the Social Security benefits of senior citizens 
els that would occur under President inton's with income as low as 125.()()(). and those prot:i-
student loan poIiciU. sions of the fiscal lfeQr 1994 recommendations of 

(b) SEXSE OF CO"·GRESS.-It the Budget Resolution and the 1993 Omnibus 
Congrus that the aggregates Budget· Reconciliation Act in which the On 
els included in this budg resolution assume Hundred Third Congress voted to raise Fed I 
that sat.'ings in student ans can be achieved income tares on the Social SecUritJ/ ben Is of 
lCithout .anll progra. change that would in- senior citizens with income as low 134,000 
crease costs tD stud ts and parents or decrease should be repealed; 
accessibilitV t sent loans, (2) President Clinton has st d that he be~ 
SEC, 414. F CONGRESS RBGARDlNG ADDI. lietes he raised Federal tax too much in 1993: 

"t." ONAL CBARGES'UNDER THE lIEDl· ::lnd 
• CARBPROGRAM. . (3) tlu budget resolut" n should react to Presi-

(a) Fa·Di')·Gs.-Congress fjruu that- dent Clinton's rl3cal J/ear 1997 budget which 

1\- i I 

d-ocuments the fact that in the historJ/ of the 
United States. the total tax burden has net'er 
been greater than it is todell. 

(b) SE. ... ·SE OF CO.\·GRESS.·-Jt is the sense of 
Congress that the assumptions underllfing this 

. resolution include-
(1) that raising Federal income tares in 1~ 

on the SoCial Security benefits of middl&<lass 
indit-iduals with income as low as 13I,f.JIXf was a 
mistake; ./ 

(2) that the Federal income taxA'rtke on Social 
SecuritJl benefits imposed i 993 bll tile One 
Hundred Third Congress .signed into law by 
President Clinton sho be repealed; and 

(3) President Cli n should work with Con-
gress to repeal 1993 Federal income tax hike 
on Socia.l S rity benefits in a manner that 
would no adversely affect the Social Secu1ity 
Trust nd or the Medicare Part A Trust Fund, 
an hould ensure that such repeal is coupled 

th olfsetting reductions in Federal spending, 
SEC. 41& SENSE OF CONGRESS REGARDING THE 

ADMINISTRATION'S pRACTICE RE· 
GARDING THE PROSBCUl'lON OF 
DRUG SMUGGLElIS. 

(a) Fn'Dl.\'GS.-Congress /inds that-
(1) drug use is devastating to the Nation. par

ticularly among jut'en.iles. and has led ju iles 
to become involved in interstate ga and to 
participate in violent crime: 

. (2) drug use' has uperien.ce 
gence among our youth: , 

(3) tlu number of uths aged 12-17 using 
marijuana has in from 1.6 million in 1992 
to 2.9 million 994. and the category of '·re· 
cent marij a use" increased a staggering 200 
percent ong 14- to I5-lIear-oldS" over the same 
peri 

.rince 1992, there has' been a 52 percent 
ump in the number 01 high school seniors using 

drugs on a monthly basis. even as worrisome de
clines are noted in peer dt.sapproval of drug use: 

(5) 1 in 3 high school students uses marijuana; 
(6) 12- to 17-vear-{)ld.s who use marijuana ~ 

85 percent more likelll to graduate to coQS'1:ne 
than those who abstain from marijuana' 

(7) juveniles who reach 21 without r having 
used drugs almost never trv th ter in life: 

(8) the latut results fro he Drug Abuse 
Warning Network show at marijuana-related 
epfSodes jUmped 39 t ·and are running at 
155 percent above 1990 level, and that meth-
amphetamine have ri.ten 256 percent over 
the 19911 

(9) be FebruaTJI 1993 and Februa7ll 1995 
the 1. il price of a gram of cocaine fell from 
I to 1137. and that of a gTam 01 heroin also 
ell from 12.032 to 11,278: 

(10) it has been reJ)Orted that the Department 
of Justice, through the United States Attorney 
lor the Southern District of California, has 
adopted a pcliCll of allOwing certain foreign 
drug mugglers to at'oid prosecution altogether 
by being released to Merico: 

(11) it has been reported that in the past y 
apprOximately 2,300 suspected narcotics tr ck-
ers were taken into custodJ/ for bringt Ulegal 
drugs across the border, but appro' tely one 
in four were returned to their co tTJI of origin 
without being prosecuted; 

(12) it has been rep(J that the United 
States Customs Service' operating under guide
lines limiting any: rosecutia:n in marijuana 
cases to cases olving 125 pounds of mari
juana or mol' . 

(13)'it been reported that sus:pects possess-
ing as uch as 32 pounds of methamphetamine 
an .000 Quaa.lude tablets were not prosecuted 

t were, instead, allowed to return to their 
countries of origin after their drugs and vehicles 
were confiscated: 

(14) it has been reported that after a seizure of 
158 pounds of cocaine, one defendant was cited 
and released because there was no room at the 
Federal jail and charges against her were 
dropped: 

(15) it has been reported. tkat some $muggiers 
hatle been caught two or more times--et:en in 
the same week-yet still were not prosecuted.; 



S5220 CONGRESSIONAL RECORD-SENATE May 17, 1996 
.The PRESIDING OFFICER. Without 

objection, it is 50 ordered. . 
AMENDMENT NO. 3989 

Mr. WBLLSTONE.· Mr. President, 
this next amendment that I am about 
to. send to the desk I send on behalf of 
myself, Senator MURRAY and Senator 
WYDEN. It 5ays tha.t it is the sense of 
the Senate that no welfare reform pro
vision' should be enacted by Congress 
unless until Congress considers wheth
er such welfare reform provisions 
would exacerbate violence against 
women and their children. further en
danger women's lives, make it more 
difficult for women to escape domestic 
violence. or further punish womeD vic
timized by violence. Any welfare re
form measure enacted by the Congress 
should require that any weUare-to
work education or job placement pro
grams being implemented by States ad
dresS this impact of domestic violence 
on' welfare recipients. 

One word of expla.na.tion. Mr. Presi
dent. We have SOme fairly dramatic 
data that shows. in many cases, as 
many as 50 percent of women on wel
fare or in workfare programs have been 
or are victims of domestiC violence. 
They have been battered. 

1 suggest to my colleagues that any 
welfare reform provision that we enact 
must take into account these' cir
cwnstances. It cannot be "one size fits 
all." It- took Monica Seles 2 years to 
play tennis again. Imagine what it is' 
like for a woman and her children who 
have been beaten over and over and 
over again. 

We cannot pass a piece of legislation 
without any special allowance for these 
families that have gone through this 
violence. because we must not force 
these women and children back into· 
'very dangerous, homes: 'That is what 
this amendment says. 

This Congress and this country have 
become much more focused. thank 
goodness, on the· problems of domestic 
violence. When _we consider welfare re
form, we must take this interest into 
account. ' 

1 repeat this. You ,cannot force a 
mother and her children. even if she is 
low income. pack into a da.llgerous 
home where' she could end up being 
murdered. ' 

1 Will repeat that once more. We can
not pass legislation without taking 
into allowance the problems of domes
tic violence, the problems of women 
who have been battered, the problems 
:of children who have been battered. We 
cannot pass this legislation without 
understanding that ,one size does not 
fit all. because if we do. In the case of 
many families-and in the relatively 
short period of time 1 have next week. 
I will have some'data. to bring'out-we 
will force many women ',and children 
back into dangerous homes. We are 
going to force many women and chil

, dren into situations where they could 
lose their lives. 

Mr. President, that is not melodra-' 
matic, that is the case. So I hope there 
will be overwhelming support for this 
amendment. 

Mr. President. I send this amendment 
to the desk. 

The PRESIDING OFFICER (Mr. 
KYL). The clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Mimlesota (Mr. 
WELLSTONE). for himself. Mrs. MUilRA Y· and 
Mr. W)"DEN. proposes an amendment num
bered 3989. 

Mr. WELLSTONE. Mr. President, I 
ask unanimous consent that the read
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection. it is so ordered. 

The amendment is as follows: 
At an appropriate place insert the follow

ing: 
SEC. • SENSE OF THE S£NATE.-The as

sumptions underlying functional totals and 
reconciliation Instructions in this budget 
resolution include': ' 

(a) FINDINGS.-The Senate finds that: 
(1) Violence against women Is the lea.dJ.ng 

cause of phyaical injury ,to women. The ,De
partment of Justice estimates that over I 
million Violent crimes against women are" 
committed by domestic partners annually, 

(2) Domestic violence -d.t'ilmatically affects 
the victim's ability to participate in the 
workforce. A University of Minnesota sarvey 
reported that one-quarter of battered women 
surveyed had lost a job partly because of 
being abused and that ,over half of these 
women had been harassed by theIr abuser at 
work.. . 

(3) Domestic vio,1ence -is often intensified 
as women seek to ga~n economic Independ
ence through attending scbool or job train
ing programs. Batterers have been reported 
to prevent women from 'attending such' pra-: 
grams or sabotage their efforts at 'self-im
provement. 

(4) Nationwide sUrveys of service providers 
prepared by the Taylor Institute of Chicago, 
document. for the first time, the inter
relationship between domestic violence and 
welfare by showing that between 50 -and 80, 
percent of women in welfare to work pro
grams are current or past. victims of domes
tic violence. 

(5) The American Psychiological Associa
tion has reported that violence against 
women is actually witnessed by their chll
dren. who as a result can suffer severe psy_ 
chological. cognItive, and Physical· damage 
and some studies have found that children 
,who witness Violence in their homes have, a 
greater ilropensity to commit violent a.cts In 
their homes and communities when they be
come adults. 

(6) Over half of the women surveyed by the 
Taylor Institute stayed with their batterers 
because they lacked,the'resources to support 
themselves and their chlldren. The surveys 
also found that the avaUablllty of economic 

. support Is a Critical ,factor'in women's abil
ity to leave abusive situations that threaten 
themselves a.nd their children .. 

(7) Proposals to restructure the welfare 
programs may impact the availability of the 
economic support a.nd the' safety net nec
essary -to enable poor women tq nee' abuse 
without risking homelessness and starvation 
for their famllies. 

(b) SENSE OF THE SENATE.-It Is the sense 
of the Senate that: 

. (1) No welfare reform . provision should be 
enact.ed by Congress unless and, until Con
gress considers whether such welfare reform 
provisions would exacerbate violence against 
women and their children. further endanger 
women's lives, make it more difficult for 
women to escape domestic violence or fur
ther punish WOmen victimized by violence. 

A -;'2-, 

(2) Any welfare refonn measure enacted by 
Congress should require that any welfare to 
work, education, or job placement programs 
implemented by the States address the tm
pact of domestic violence on welfare recipi
ents. ' -

Mr. WELLSTONE. Mr. President,' I 
ask unanimous' consent that the 
amendment be laid aside~ 

The PRESIDING OFFICER. Without 
objection. it is so ordered. ' 

Mr. WELLSTONE. I ask unanimous
consent that we go back to the higher' 
education tuition: tax deduction 
amendment. ' 

The PRESIDING OFFICER. Is there 
objection to 'tlie ,last unanimous-con~ 
seilt"request? Without objection, it ·is 
so ordered.· , . , 

ever enatc;:-rs addresse 
Chair. 

Mr. THOMAS. Mr. President, Simp 
on behalf of the manager, I wan to 
make it clear that the· majof1ty has 
not yielded back time on the Well tone· 
amendments, nor have we given the 
right to second-degree these end-
ments. 

Mr. KERRY addressed the Cha r. 
The PRESIDING OFFICER. e 1;en-

ator from Massachusetts. 
Mr. KERRY. Mr. President I inQ.uire 

what the order is at this poi t in time, 
,if there is an order. and, if ere is not: 
I:want to keep the floor. ' 

The PRESIDING OFFI ER .. At this 
,pOint, Senators are :ob Ding unani
,mous 'consent to set aside ,previous 
amendments. 

Mr. KERRY. Mr. resident,' I was· 
originally schedule ,to go at a later 
time. Because we w re'fogged in. I ,ask 
unanimous consen that I be permitted 
to proceed with two'· amendments. 
which I was goi to do later. at this 
moment in time nd reserve such time 
on those,amen nts as is set aside for 
other colleagues n our side to be ,able 
to speak at a 130 r time. , 

The,PRESID G OFFICER. Is there 
objection to t e request? Without ,ob-
jection, it is s ordered. ' ., 

Mr. KERRY I thank thO Chair. 
Mr. Presid t. ,I will be introducing, 

two amendm nts on behalf of the lead
ership, one th respect to the en·viron-
ment '"'and e - with respect' to' ed)!-, 
cation. 'I 'joined on' the education 
amendment by the distinguished Sen
ator ' from' a.shingtori'. Senator MUR': 
RAY.'I will just proceed-.veI'Y rapidly ,on 
the envir nment ,one .in' order to diS': , 
pose of it and then we will spend a,few·· ~-,. 
minutes n,the.educa~ion one. ' 

AMENI?MENT,NO.3990 ,', .. 
(Purpose: To help protect the quality of our, 

water nd alr.,to clean up· toxic waste, to , 
protee oUr,na.tional parks and other: natu,,:' . 
ra.1 res urces, and to ensure"a.dequa.te en
force nt of environmental laws, by' re4 

starin proposed cuts in the ·environment 
and tural resources, to be offset by the 
exte ion'of expired tax provisions or cor-
po and business tax refonns) , 

~ 
KERRY. Mr. President, I send an 

am dment to the deSK and ask for. its 
im ediate consideration. : 

. e PRESIDING' OFFICER.· The .. 
c1 rk will report. L . 

. -
:",. 
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The 

Mr. 
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Mr. 

The 

RIVERS. 

ERK. 

CLERK. 

LEVIN. 

CLERK. 

Aye. 

Ms. Rivers .votes aye. 

Aye. 

M Doggett votes aye. 

Aye. 

Mr. Levin otes aye. 

6587 Mr. THOMPSON. Aye. 

PAGE 

Mr. Doggett? 

Mr. Levin? 

Mr. Thompson? 

·6588 The CLERK. Mr. Thompson vote aye. Mr. Kasich? 

6589 Chai rman KAS ICH. No. 

6590 The CLERK. Mr. Kasich votes no. 

6591 Chairman KASICH. The Clerk will report. 

265 

6592 The CLERK. On that vote, Mr. Chairman, the a s are 18 

6593 and the noes are 23. 

6594 Chairman KASICH. The amendment is defeated. 

6595 The gentlelady from California is recognized for an 

6596 amendment. Does the Clerk have the amendment at the desk? 

6597 The CLERK. Yes, Mr. Chairman. 

6598 Chairman KASICH. If the gentlelady would explain the 

6599 amendment, I am prepared to accept this amendment. Why 

6600 doesn't the gentlelady explain what her amendment does? 

6601 Ms. ROYBAL-ALLARD. Thank you, Mr. Chairman. 

5602 Most of us are aware of the fact that domestic violence 

6603 is the leading cause of physical injury to women. The 

6604 Department of Justice estimates that over 1 million violent 

6605 crimes against women are committed by intimate partners 

.. 
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6606 annually. What has not been clear until recently, however, 

6607 is' the connection between domestic violence, welfare 

6608 dependency, and the victim's ability to participate in the 

6609 work force. 

6610 A University of Minnesota survey has reported that 

6611 one-quarter of battered women surveyed lost a job partly 

6612 because of being abused, and that over half of these 'women 

6613 had been harassed by their abuser at work. And the most 

6614 recent nationwide survey of service providers prepared by the 

6615 Taylor Institute of Chicago documents for the first time the 

6616 interrelationship between domestic violence and welfare by 

6617 showing that between 50 and 80 percent of AFDC recipients are 

6618 c'urrent or past victims of domestic violence. 

6619 This research offers us new insights as to why so many 

6620 women become trapped in the cycle of dependency and 

6621 illustrates how difficult, in fact almost impossible, it is 

6622 for women to break the cycle of welfare dependency, when in 

6623 addition to traditional obstacles to self-sufficiency such as 

6624 lack of child care, inadequate health coverage, and low 

6625 wages, they are also victims of domestic abuse. 

6626 These are not women who are lazy or don't want a job. 

6627 These women want to work but can't because they are prisoners 

6628 of abuse. As many survivors will tell you, their efforts of 

6629 self-improvement are often sabotaged and violence often 

6630 intensified as women seek to gain economic independence 
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through school and training programs. 

~ast week three survivors of domestic violence spoke at a 

press conference releasing the Taylor Institute study. They 

spoke about the critical role that welfare programs played in 

helping them escape their abusive situations. According to 

one woman, the welfare system was her only hope for freedom 

from an abusive relationship which had spanned more than 12 

years. Another survivor who had been a victim of domestic 

violence since the age of 16 stated that public assistance 

enabled her to finish high school and realize her dream to 

attend Howard University. The women unanimously agreed that 

without welfare they would have been forced to live wi·th. 

their batterers, and that they and their children undoubtedly 

6644 would have been severely injured or killed by their 

6645 batterers. 

6646 In light of this new information, one of the challenges 

6647 that we in Congress face is to reform the welfare system in a 

6648 way that helps women who are victims of abuse, not punishes 

6649 them. The Taylor study gives us new insights and 

6650 perspectives that must be considered as Congress addresses 

6651 issues in welfare reform, such as time limits, that make it 

6652 more difficult for battered women to support their children 

6653 and force them to stay or return to their batterer for 

6654 financial support. 

6655 My amendment will express the sense of Congress that any 

.A-I io 
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welfare reform legislation will not further penalize women 

victimized by domestic violence or endanger their lives or 

their children's by denying them assistance, and that any 

welfare measure enacted by Congress shall include safeguards 

to address the impact of domestic violence on poor women. 

That is the essence of my amendment, and I urge my colleagues 

on the Budget Committee to adopt it. 

Thank you, Mr. Chairman. 

Chairman KASICH. I appreciate the gentlelady's 

amendment. My view is the amendment ought to be accepted. 

Does the gentle lady from North Carolina want to make any 

comment, or just indicate her support? 

Mrs. MYRICK. I do support that, also. 

Chairman KASICH. All those in favor of the amendment by 

the gentlelady from California, signify by saying aye. 

All those opposed. 

With no opposed, the amendment is adopted. 

Any additional amendments to the Chairman's 

The gentleman from West Virginia. 

Mr. MOLLOHAN. Mr. Chairman, 

Chairman KASICH. desk? 

6677 We do? 

6678 

6679 

The gentleman ay proceed to explain his amendment. 

Mr. MOL Mr. Chairman, this is an amendment to 

750. 
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June 18. 1996 

SUPPORT BATTERED WOMEN AND THEIR CHILDREN 
COSPONSOR THE WELLSTONE/ROYBAL-ALLARD 

CONCURRENT RESOLUTION 

Dear Colleague: 

On May 1, 1996,we held a press conference to release prisoners of Abuse, an 
important new study conducted by the Taylor Institute, which documents the prevalence 
of domestic violence among welfare recipients. 

This study illustrates, for the first time, the interrelationship of domestic abuse and 
depend~nce on public assistance. Based on statistical evidence from 20 states, the 
study documents that between 50% and 80% of women receiving AFDC are current or 
past victims of domestic abuse. This abuse often hinders their ability to become self
sufficient and retain employment. While we all know that domestic violence exists 
regardless of economic status, poor women's options are further limited by this abuse. 
As this research illustrates, it is much m~re difficult for battered women who are poor to 
become self-sufficient when, in addition to recognized obstacles such as lack of child 
care and health coverage, they are also victims of domestic violence. 

The findings of this study have significant implications for the welfare debate and our 
efforts to eradicate family violence. As Congress considers welfare reform legislation, 
we must recognize that proposals which impose arbitrary time limits and deny benefits 
to battered women and their children may result in further harm for these families. If. 
enacted, these provisions will make it more difficult, if not impossible, for battered' 
women to support their children, forcing them to stay with, or return to, their batterers 
for financial support. . 

In an effort to avoid these consequences, we are introducing concurrent resolutions in 
the Senate and House expressing the sense of Congress that any welfare reform 
legislation should not further penalize women victimized by domestic violence, or 
endanger their lives 'or their children's by denying them assistance. Further, any 
welfare measure enacted by the Congress should include safeguards to address the 
impact of domestic violence on poor women. 

'III1NT(O ON A!CYCI.EO ""'PEII! 



I urge you to support battered women and children by joining the bipartisan group of 
Senators and Representatives (see list below) who are original cosponsors of the . 
Wellstone/Roybal-Aliard concurrent resolution. Please contact Kirsten Jennings in 
Senator Wellstone's office (4-5641) or Ellen Riddleberger in Congresswoman Roybal
Allard's office (5-1766), if you would like to become a cosponsor, have questions, or 
would like additional information. 

Sincerely, 

Senator Paul Wellstone 

Senate original cosponsors: 

Senator Murray 
Senator Wyden 
Senator Kennedy 

House original cosponsors 

Representative Matsui (CA) 
Representative Myrick (NC) 
Representative Woolsey (CA) 
Representative Morella (MD) 
Representative Clayton (NC) . 
Representative Lowey (NY) 
Representative Lofgren (CA) 
Representative Hilliard (AL) 
Representative Kildee (MI) 
Representative Green (TX) 
Representative Kennelly (CT) 
Representative C. Brown (FL) 
Representative Frank (MA) 
Representative Lafalce (NY) 
Representative Farr (CA) 

Representative McDermott (W A) 
Representative Slaughter (NY) 
Representative Ackerman (NY) 
Representative Oberstar (MN) 
Representative Gonzalez (TX) 
Delegate Romero-Barcelo (PR) 
Representative Olver (MA) 
Delegate Frazer (Virgin Islands) 
Representative Sanders (VT) 
Representative Abercrombie (HI) 
Representative G. Miller (CA) 
Representative G. Brown (CA) 
Representative Hinchey (NY) 
Representative Stark (CA) 
Representative Owens (NY) 
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<,**-* SECOND NOTICE **-** 

July3, 1996 

SUPPORT BATTERED WOMEN AND THEIR CHILDREN 
COSPONSOR THE ROYBAL-ALLARD \ WELLSTONE CONCURRENT 

RESOLUTION, H. Con, Res. 195 

Dear Colleague: 

@C02 

On June 27, 1996, Senator VVelistone and I introduced a Concurrent Resolution in the House 
and Senate which highlights the nexus between domestic abuse and poverty, particularly in the 
context of the current debate on welfare reform. The Resolution is based on information 
contained in a ground-breaking new study conducted by the Taylor Institute of Chicago, entitled 
"Prisoners of Abuse". 

Based on statistical evidence, from 20 states, the Taylor Institute study documents that between 
50% and 80% of women reCl~iving AFDC are current or past victims of domestic abuse. This 
abuse often hinders their ability to become self-sufficient and retain employment. While we all 
know that domestic violence exists regardless of economic status, poor wcmen's options are 
further limited by this abuse. As this research illustrates, it is much more difficult for battered 
women who are poor to become self-sufficient when, in addition to overcoming obstacles such 
as lack of child care and health coverage, they are also living with domestic abuse. 

The findings of this study have significant implications for the welfare debate and our efforts to 
eradicate family violence. As Congress considers welfare refomn legislation, we must recognize 
that proposals which impose arbitrary time limits and deny benefits to battered women and their 
children may result in further hamn for these families. If enacted, these provisions will make it 
more difficult, if not impossible, for battered women to support their children, forcing them to 
stay with, or return to, their batterers for financial support. 

Our Resolution expresses the sense of Congress that any welfare reform legislation should not 
further penalize women victimized by domestic violence, or endanger their lives or the lives of 
their children by denying them assistance. Further, any welfare measure enacted by the 
Congress should include safeguards to address the impact of domestic violence on poor 
women. Both Senator Well:;tone and I were successful in getting similar language included in 
the House and Senate Budget Resolutions through Sense of Congress Amendments. 
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It is not too late to support battered women and children by joining the bipartlsan group of 
Senators and Representatives (see list below) who are cosponsors of the WelistonelRoybal
Allard Concu rrent Resolution. Please contact Ellen Riddleberger in Congresswoman Roybal
Allard's office (5-1766), if YOll would like to become a cosponsor, have questions, or would like 
additional information. 

Sincerely, 

Lucille Roybal-Allard 
Chair, Violence Against Women Task Force of the Women's Caucus 

Senate cosponsors' 

Senator Welistone 
Senator VI/yden 
Senstor Kennedy 
Senator Murray 
Senator Akaka 
Senator Feingold 
Senator Simon 
Senator Sarbanes 

tlouse cosponsors' 

Hepresentative Matsui (CA) 
Hepresentative Myrick (NC) 
Hepresentative Woolsey (CA) 
Hepresentative Morelia (MD) 
Hepresentative Clayton (SC) 
Hepresentative Lowey (Ny) 
Representative Lofgren (CA) 
Hepresentative Hilliard (IL) 
Hepresentative Kildee (MI) 
Hepresentative Green (TX) 
Hepresentative Kennelly ( CT) 
Hepresentative COrrine Brown (FL) 
Hepresentative B. Frank (MA) 
Representative LaFalce (NY) 
Hepresentative Farr (CA) 
Hepresentative McDermott (WA) 
Hepresentative Slaughter (NY) 
Hepresentative Ackerman (NY) 
Hepresentative Oberstar (MN) 
Hepresentative Barrett (WI) 
Hepresentative Gonzales (TX) 
Hepresentative Romero-Barcelo (PR) 
Hepresentative Olver (MA) 
Hepresentative Frazer (VI) 
Hepresentative Sanders (VT) 
ftepresentative Abercrombie (HI) 
Hepresentative George Miller (CA) 

A-J...\ 

Representative G. Brown (CA) 
Representative Hinchy (NY) 
Representative Stark (CA) 
Representative Owens (NY) 
Representative Filner (CA) 
Representative Waters (CA) 
Representative Velazquez (NY) 
Representative Maloney (NY) 
Representative Gutterrez (IL) 
Representative Slaughter (NY) 
Representative Flake (NY) 
Representative Torres (CA) 
Representative Paine (NJ) 
Representative Yates (I L) 

, 
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with· the lowest benefits tend to have 
fa.m1lies with more children. The 10 
est benefit States have the h est 
rates of meg1timate children. 

Whl te House to hear what he has said. 
Before the day is en' • we will per
haps know more. But e began the day 
on the right track. 

So, Mr. President, I thin Mr. President see my friend from 
are being very re~kleS8 wi the lives 

, of children. I think what e S~nate Is 
Pennsylvania arrived. I do believe 
our proced s can·commence. 

I yield e" floor .. • about to do ov.er the ext couple of 
dayB, barring major changes for the 
better. 1s very reo ess with the lives 
of children. And many ways I think 

Mr. ~RUM. Mr. Preside 
to sappoint the Senator 
y. k, but I suggest the a 

... it 18 amoun to nothing more than uarum. 
• just bashing ause, as I have said The PRESIDING 

fore, these others do not have the clerk will call the r 
FICER, 

sources t get on NBC, CBS, an:ABC The leg1slativ clerk 
and Ilr 1!Ome of the .. stereot . call the roll. 

We t reform. But I 0 heard Mr Ident 
QUS little diBCussiO about the ask ~.~~:tc~ t the orde 

ole Issue of job tralni , johB, afford· for the dod. 
able child care, and ng forward on Th RESIDING 0 ICER. WI tho.ut 
heaJth care reform, at just for welfare ~0:!b~c~t~lo!:!n~i::t=18=SO=,,=~':'::::=:::-_-J 
mothers but 0 families as well. I..... AMBNDMEHT NO. 251M, AS MODIFIED 
have heard ousllttle of that. Mr. WELLSTONE. Mr. President, I 

So. Mr. dent. for me the bot ask una.n1mous consent to send a. mOdi-
line i I understand the c 
It has n just a one-slded fl fled amendment to the desk. 
fa on. I said, earlier, I The PRESIDING OFFICER. Without 

1J"1!.g\"" I was at the Mi"9'eBo' objection, it Is so ordered. The amend· 
. F . I lovo to he at the te fair. AI. ment Is so modifled. 

most half of the State' population Is The amendment (No. 2584), as mod.!· 
.there In 12 daY8. I Ilk nter&etlng w:lt Iled, Is as follows: 
people. It is my na to like people. At the end o( the amendment, Insert the 
I had lots of peop come up to me an (ollowlng new title: 
talk about we . And peoplo real TITLE -PROTECTION OF BA'M'ERED 
do' bel1eve w ve to drive all th INDIVIDUALS' 
cheaters 0 e rolls and slackers ba.c§ SBC. 01. EIDIPTION Of' BA'ITGtBD INDJVII). 
to work eople do not necessarilY: re ~ noM CBHTAIN BBQ1JIBE-

aJ.1Ze t 9 million of those 15 0 (a) IN GENKllAL..-NotwitbatandJng any 
on elfa.re are children. But thi other proviSion 0(, or amendment made by, 

en you talk to people the sa.,! th1a Act, the appucable administering au-
to you we are for the refo ut Wt dd thonty o( any SP8ctned prov1aion may ex-
not want you to punish i1ren. -\ empt from (or mod1f) the appUcatlon o( 

The direction we are g in 18 go1nt1 such provision to any IndJvidual who was 
to punish chlldren. It d I do nOl1 battered or subjected to extreme cruelty 1( 
exaggera.te--end up food out oil the physical, mental, or emotional well-

. the mouths of h Children. It iii being of the tndividual would be endangered 
not what we sh d be about. And by the. appl1cation or such proV1s1on to such 

there over was m omont for tho .'.l, individual. The applicable adm.1ni8tertng au-
01 thonty may take Into consideration the 

dent to show eadership. it ie . 11! Camlly circumstances and the COWlSeltng and . 
there ever a moment for t Preat1 other supportive service needs of the IndJvtd-
dent of nlted State8 of erlca tol ual. 
show 1 erah1p--a.nd lead p to me; (b) SPECIFIED PRoVIBIONs.-For pu.rpoaetI o( 

18 on people to their own \ this sect1on, the tenn ~'spectned provisJon" 
be selves not appeal 0 the fears and 1 means any requirement, llm1tation, or pen-

o the .frustrations 0 ople-a.nd spell j al~:; ~~:-o~ ~,e: (r~~o:~b), 406 (b), (c), 
out for people the ts and provide an I and (d), 414(d), 453(c),469A. and 1614(0)(1) of 

. education for pIe in the United! the Social Securtty Act. 
States of Am about what real re- l (2) Sections 5(i) and 6 (d), (J), and (n) or the 
torm would which would . ben ! Food Stamp Act of 19'77. 
chUdren opposed ··to hurtlng c ; (3) Sections 501(a) and 502 or this Act. 
dran. ·It now. The silence 0 the \' (c) DEFINl'I1ON8 AND SPECIAL RULES.-For 
White ouae on this question is eaten- purposes of this sectlOD-
ing I (1) BATl'ERBD OB SUBJBCTEI) TO EX'l'JtD(B 

. a. Senator from Minn ota, I feel r :=;;~e~~ l~::::~~U~rl:~~:~ 
t lowe a lot to the nator from leed to- ' 

New York for his co , hIs wisdom, (A) physical acts resulting In, or threaten-
bis elOQuence, and power. i lng to result In. physicallDjury; . 
. I yIeld the floor: . \ (B) sezuaJ abuse, sexual activity Involving 

Mr. MO . Mr. President, I do II a dependent Child, fOrcing the caretaker reI-
pot want to p the 1loor further than r ative o( a dependent child· to engage In· 
to say no e has given more of his ca- j noncODBensual sexual acts or activities. or 
J:8er to s subject than the Senator! threats o( or attempts at physiCal or sexual 
from esota. He has been at the; abuse; 

d I th I t e halls and I (0) mental abuse; and 
_ es an n e ec ur ! (D) neglect or deprlvat10n of medJcal care. 
t State fa.1re on the subject. He is an '~ (2) CALCULATION OF PARTICIPATION RATES.
authority on this subject. He speaks j An individual exempted from the work re
with profound conviction. I qulrements under section 404 o( the Social 

I thank him for his courtesy to me. \ Security Act by reason o( subsection (a) 
and I plead. There i~ no one in the ~ sha.ll not be included (or purposes o( cal-

ulating the State's participation rate under·· 
ucb section. 
The PRESIDING OFFICER. Under 

the previous order, there wUl be now 10 
minutes of debate equally divided on 
the Wellstone amendment. as modified. 
to be followed by a vote on or in rela
tion to the amendment. 

Mr. WELLSTONE: Mr. President, I 
thank the Chair. 

Mr. PreSident, I shall he brief hecause 
I believe we have now worked this out 
and that this amendment will he ac
cepted.. I am in fact very pleased about 
It. 

Mr. President, let me just for a mo
ment kind of spell ou~ for my col
leagues what thie amencbnent does. 
Every 15 seconds a woman is beaten by 
a husband or a boYfrIend in the United 
States of America. That Is a horrible 
8tatistlc. But. unfortunately, it Is a 
fact. Over 4,000 women are killed every 
year by their abuser and every 6 min
utes a woman 18 forcibly raped. 

My concern, when I introduced this 
amendment last mght. with Senator 
MURRAY, was that With our various re
quirements we would not unWittingly 
put States in a position where they e&
BentiBlly end up forcing women back 
into very dangerous homes. 

In other words. the way to summa~ 
rIze it, it took Monica Seles 2 years to 
get back on the tennis court, Imagine 
what it would he like If you were beet- . 
en over and over and over agatn. When 
would you he able to get into a job pro.. 
gram? When would you be able to get 
back on your own two feet? Quite often 
children are also' .. verely affected by 
this. 

My amendment aJ.lows States· to ex
empt people who have been battered or 
subjected to extreme cruel ty from 
some of these rules that we now have 
w:lthin the welfare 8Yl1tem Without' 
helng penalized for not meeting their 
participation rate. In other words, If 
States want to make an exemption for 
a woman, or sometimes a man, who has 
come from a very Violent home and has 
heen hattered, a State Wll! be ablo to 
do 80 and a State w:l1l he penaliZed in 
noway. 

Mr. President, this i8 extremely im· 
portant because I helleve that in order 
for us to make sure that we do not send. 
bettered women back into violent 
homes, States absolutely have to he 
able to do this w:lthout being penalized 
in any way, shape, or fonn. 

I also helleve this amendment helng 
passed w:l1l enable our States to put a 
focus on this question for not only bat
tered women shelters and the advo
cates, but I think increasingly the 
larger number of citizens. 

So I thank my colleagues for accept-
Ing thi8 amendment. 

I yield the floor. 
Mr. MOYNIHAN addressed the Chair. 
Does the Senator wish to urge adop.-

tion? 
The PRESIDING OFFICER. Does the 

Senator yield back the remainder of 
his time? 

Mr. WELLSTONE. I do. 
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I urge adoption of my amendment. 1lng the pattern and model whic~her e leg1slatlve clerk proceeded to 1 
The PRESIDING OFFICER. The Sen- ; mother laid down. call the roll. ., 

ator from Pennsylvanla baa 5 minutes. i Let me remind you of a few Ic Mr. SANTORUM. Mr. PresIdent. I :. 
Mr. SANTORUM. Mr. President. I' statistics to confirm what I am Ylng. ask unanlmous consent that the order 

rise to aay we accept the amendment. I A girl who is raised In a parent for the quorum call be rescinded. 
as modlfied. and allow the Senator to \ home on welfare is Qve .. more The PRESIDING OFFICER. Without 
continue With the adoption of the likely to have a child t of ·wedlock objection. It is so ordered. ' 
amendment. herself than Is a g1r / sed In a twa- The Senatot-&om PennsylVanla. • 
. Mr. WELLSTONE, Mr. President. I tnt home witho welfare. Roughly Mr. SAm'ORUM. Mr. PresIdent. i 
urge adoPtIon of the amendment. o-thlrds of the unwed teenage ask fCW"'the yeas &Ild nays on the. 
. The PRESIDING OFFICER. The othere were sed In hroken or sin- Falj:e(oth amendment. 
question Is now on agreeing to amend- Ie-parent es.· . ~e PRESIDING OFFICER. Is there a' 
ment No. 2584. as modlfied. I The dment I am offering Is I¥ s"!!.lclent aecond? ' 

The amendment (No. 2584). as modi- ! tend break up the lethal gro"mg There Is a sutllclent second. 
Qed. pat of multlgenerational 1H'egtt- 'The yeas and nays were ord"!ed. 

Mr. President. I y and welfare dependenc;r.Tha.t is Mr. SANTORUM. I Y1eld )aCk the re-
move to reconsider the vote by which e pnrpcse. to try to break'the cycle. malnder of my time. ~/ 
the amendment was agreed to. The current amendment:' follows the The PRESIDING ~FFICER. The 

Mr. NICKLES. I move to lay tha 0- same basic rule on ~ mothers as question is now pn .asreelng to the 
tion on the table. the Dole bill. whie!( aays you cannot Faircloth am~ndinent. The yeas ,...d 

The motion to laY on th ble was use Federal fundo" to give cash ald. a nays have _ ordered. The clerk WIll 
agreed to. check· In the mAil to a teenage mother call the l'OIt.' 

AKBNDMEN1' . .. unleB8 that/teenage mother resides The letislative clerk called. the roo ll. 
The PRESIDIN OFFICER. Under With her pUente or another adult rel- ¥ PRESIDING OFFICER, (Mr. 

the preVious 0 • there WIll now be 10' ative. / ~MAS). Are there any oth~tors 
minutes of te equally diVided on My amendment maintains that sam...,-fu the Chamber who des1re~ vote? 
the Falrcl amendment. No. 2609. to rullY'but adds only the one .l1m1ta • The reeult was annouDced-yeas 17. 
be follo by a vote on or In relation lLIIa the l1m1tation states that nays 83. as follows: / 
to t endment. ,/lnarrted teenage mother canno [RollC&ll Vo~o. 422 Le •. ] 

e PRESIDING OFFICER. The Sen' Federal ald. that Is a n:As-lT . 
ator from North CarollDa. maU, it the parent or ad A.ahc:ro1t I. Bhel," 

Mr. FAIRCLOTH. Mr. President. my teenager is 11vtng WI herself had a ..... !.ott Bmlth 
pending amendment mod.1.tles.'a provl- ch11d out- of wedl and has recently P'&1n:lOUl :=:'o Btena 
sian In the Dole bill whl~ha1lows Fed- received aid to es With dependent ::= HI_ = 
eral funds to be used fot,cash aid to un- children. "'-'" 
married teenage mothers. The tee mother cannot get cash / NA YS-8S 

The sole of this amendment ald. , get a check In the mall 0/___ IloopII '-'" 
is designed to srupt the pattern of she is Iding with a parent who Abb ..... ...... 
out-of-wedl chlldbeartng that is self had a child out of wedloc and ...... ........ . 
p&8Bing ODe "generation to the w & wel!a.re mother and has ntly ~ ~ 
nen. amendment seeks to stop glv- celved aid to families WI ependent......... ..... 
Ing cash aid that rew ch1ldren. Boo< 0 .... 
multlgenerational welfare dependen. The PRESIDING OF~. The time -.. 

Let us be clear what the Do bill of the Senator from l)kirth Carol1na baa ::::: _ • 
currently doe •. The bill aays eXPiI'ed. The Senator from North caro- ...... "'-
use Federal funde to give v Una had 5 minuteS". _ ....... 
1nk1nd beneflts to an Mr. FA.IRCl::bTH. I ask unanImous .,. BUdL 
age mother or you can f\mda to put· consent ro~ additional minute. u =4 
the mother In a su sed group home. The ~IDING OFFICER. Without """-
That Is lIne. an we have all qreed obj~on._lt Is so ordered. The Sena Coota ... -
upon that. . !rMi North Caro11na. CocIuu """"" 

The·Dole then goes on to aay that ./Mr. FAIRCLOTH. The tee In .. :::. ~= 
you can Federal tu.nds to give casV those c1rcUmstances could. ive a CoftrdeU ,,'=*== 
ben to unmarried teenage mothefo voucher or federally funded kind ald. CraIe -
If t mother resides With her uo£ent. but she could not get .. F eral welfare =- =' 

e need to be very clear wh&l;-1;ype of check In the mall. Do..... Ken7 
household we are putting cas1i Into. In I want to stress t this does not ..... Kohl 
this household. there WIliA>8 three pea- prevent teenage era from 11 vtng at ~.. 101 :: 

...... ......... -........ .......... .......... .. ...." 
Nun .......... 
Poll ...,.... 
Ilol4 ---..... .......... --::::;:,......-

Wumr w_ 
the unmarried te mother of that Qts. Of co • this restriction a.pp11es So the ame 
pIe. FIrst. the ne~bo ch1ld; eecond. home or from Ivtng noncash bene-

ent (No. 26(9) was re-
chUd; . and third. e mother or the only to .F f'undB. A State can use Jected.. 
teenager Who bas the ch1ld. or the Its mon to send a check In the mall 
grandmother/the adult. In other to ne It wants. 
words, in c~ of the household. you vote aga.1nBt this am.endment, 

The lem With this scenario Is au are voting to give cash aid to 
thAt e adult woman, the mother 0 mult1generation&1 welnLre hou.sehol . 
th enager. the grandmother of e If you vote against this amen nt. 

ew child. the ,person In charge the you are voting to, subsidize ,pro-
operation, the ODe we are nd1ng mote muIt1generation illeg1t y. 
upon for supervision of th ed I urge my colleagues upport this 
teenage mother is very 1 ely either to amendment. 
be or have been an ed welfare The PRESIDING OFFICER. Who 
mother herself. It very Ukely that yields time? Th enator from Penn-
this adult mo gave birth to the aylvanls. ' 
teenager out wedlock some 15 to 16 Mr. S RUM. Mr. President. I 
y~ ago, raised her at least partly suggest tl} absenCe of a QUorum. 
on welfare. The young teenager giVlllg The PRESIDING OFFICER. The 
birth out of wedlOCk Is simply repeat- clerk will call the roll. 

AJlBKDKBNT NO. 25211 
PRESIDING OFFICER. Under 

preVious order. there WIll now be 10 
minutes of dehate. equally diVided. on 
the Conrad amendment No. 2528. to be 
followed by a vote on or in relatIon to
the amendment . 
. Mr. CONRAD. Mr. PresIdent. I ask 
unanimous consent that we be able to ~ 
tempora.rlly set aside the Conrad-. 
Liebennan amendment because we 
have a request trom the other side th&t 
we do that so that we perhaps have a .. , 
chance to work things out before a 
vote. 

The PRESIDING OFFICER. Is there 
objection? 
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omplete action on 
bUlB on the 30th 0 

Every 15 seconde " woman Is be"ten State Is trying to meet th&t work par. 
by A husband or " boYfrIend every 15· tlclpatlon nte. 
seconds. OVer 4.000 women are killed _ This amendment says States ought 
every· year by their "buser. Every 6 to be allowed th&texemptlon or modi· 
minutes" woman Is forcibly nped. The fy!ng It. For emmple, maybe" mother 
majority of men who batter women can meet the 2-year requirement. 
also better their ohll<lren. A survey MAybe she e&nDot. 
conducted In 1992, Mr. President, found It Is shocking, I BAY to my col· 
th&t more than half of bettered women lelLgUes, becAuse they go Into " job 
stayed with their betterer becAuse they traIn.Ing prognm they beve trouble 
did not feel they coUld support them. with their "buser. So maybe she C&DDot 
selves or their children. We do not do th&t or m&Ybe she CAn. MAybe the &
want to put women ·In a situation year requirement does not work. We 
where they have to stay In an UDS&fe are talking "bout women and chll<lren 
home where their lives are In jeopardy, who have lived through,. If they are 
where their chll<lren'sllves &re In jeop. lucky enough, to have lived througb 
&rdy beClLuse of " piece of legtsl"tlon nightmare clrcumstaDces. 
we _d. . So I certainly hope the SenAte will 

Mr. President, this amendment aI. have the compassion, and the Senate 
lows an exemption for women who will have the cOmmitment to" women 
come out of these kinds of homes who and children to allow this very, very 

AMENllI<BNT NO. .... have had to deal with this kind' of important &mendment to p&8S with 
The PRESIDING OFFICER. The Sen. pbyslca.l Violence, and It allows States this very important exemption. 

~__ to exempt people who have been bet. I yield the Iloor. 
"tor ~ ca.Iled up &mendment No. 2584, te d It uld b uall I I Mrs. MURRAY &d<lressed the ChaIr. 
which Is the pending question. re - co e " man; us y t s The PRESIDING OFFICER. The Sen-

The Senator from Minnesota. is rec- a woman-or subjected to extreme cru-
elty from the strict new rules that we ator from Y!ashington. 

0i!ff't:~ Senator will suspend A mo- have within the welfare system ·wlth. Mrs. MURRAY. Mr. President, I am 
ment? If those Members who are hav- out being penalized for meeting the very proud to join my colleague from 
Ing dI I In th _._. d pl participation nte. Minnesota, Senator WELLSTONB, In oC· 

scuse ons e ~e coUl e&so ferlng this extremely InJportant 
retire to the cloa.kroom? Mr. President. this amendment al- amendment. And I commend bJm on 

The Senator !rom Minnesot&. lows States to modify or to exempt 
Mr.· WELLSTONE. Mr. President. I women from Borne of the requirements his very elOQuent statement and appre

thank the ChaIr for gaining order In In this bill. MonlCIL Seles, the tennis c1&te his work on thla very dimcult 
the ChAmber.' pl h tab~-. k 2 and very imPOrtant Issue oC hattered 

ayer w 0 W&s S ,~too ye&r8 indiViduals. He has committed a lot of Mr. President, I will speak for A before she coUld get b&ck to pl&ylng 
whlle and then I really would like to tennis. Just lma.gjne what It woUld be time and energy to that. I want him to 
defer to my colleague !rom W&shlng· like for" woman who had been '_ten know how much I APprecIAte that. 
ton. Senator MURRAY. Then I will com- d d and ........ ~.. We all know tha.t America's poor face over an over an over ovel" coe.......... ....,QnV obstacles as thev "PV to get. bAck 
plete my remarks. and Ilna.lly left that home with her ""- , -, 

Mr. Pres1dent, could I have order in children. How long does it take her to on their ·teet and become productive, 
the Chamber, please? men4? Do we want to say ahe bas to contributing members of our BOC1ety. 

The PRESIDING OFFICER. Those work or she is out? Two years and ahe However, the women who have been 
Members who are stUI in the a.1sle, is out? It may take a longer period of Victims at abuse and the children, 
please retire to the clo&krcom so the 1r&nkly, .who have witnessed thi8 
Senator ma.y be heard. time. &buse,' or were Abused Victlme them" 

The Senator from Minnesota. This amendment says we ought to es- selves, have even more barriers which 
Mr. WELLSTONE. Mr. President, tabllsh At the national level some over· impede their Ability to move on and 

l&st year the CongreBB made A commlt- all stand&rde so that States ·wtJl ex· move up. 
ment to Ilght the epidemic of Violence empt from some of the proVisions of I would hope th&t thla Senate steps 
&ga.Inst women and chlldren when we thi8 Piece of legtBlAtion women and b&Ck!rom the rhetoriC of the past few· 
passed the historic Violence Aga.lnat chIJ<lren who come out Of these clr· days and the technlca.I terms th&t we 
Women Act. Tb18 commitment must cllmStances. are u.s1Ilg, and th1nk: for a few minutes 
not be forgotten &s.we dehate welfare Mr. President, the tenn "bettered" About some of the people th&t this wei· 
refonn. Yet, the bill th&t we have be. or subjected to "extreme cruelty" In· fare refonn bill Is going to very di
fore us does not contemplate even for 1 . clUde8 pbyslca.l &cte, sexual abuse, ne· rectly a.rrect &s we p&8S It, In particular 
Jll1Dute that many women are on wel- glect or deprivation of medical care, battered women and children. 
fare because they have· escaped vto- and extreme mental abU8e. But we These abused women and children 
lence In their homes. Some of the stud· leave It up to the StlLtes to dellne those have lasting 8C8l'B th&t wtJl t&ke many 
les th&t have been done show th&t &8 terms. But what we are aa.y1ng Is this Is ye&r8 to heal, and they are often Corced 
many as 60 percent of welta.re mothers an epidemiC. We made a commItment to 11ve in tear that their abuser will 
are women'''''''o were bettered, women l&st year. We do not want to force A Ilnd them and hurt them once &gain.' . 
who have left & very dangerous home. WOm&D and her chIJ<lren beClLuse of Thl8 amendment Is InJport&nt be-

The last thlng we want to do 18 force their economic circumstances bAck' e&use we must recognize th&t women 
those women b&ck Into those homes. Into A brutal situation, b&ck Into A on public &ssIstance who were hattered 
For many ot these women, welfare is home which is not a sate home, but a confront unique ob8ta.cles AIld. ctr
the only alterna.tive. tor some sUppOrt very da.Dgerous home. We have to pro- cumstaDcea as they make the very dit
It Is the only alterD&tlve, for 80me pub- Vide some protection. ThAt Is the rea· flcult move !rom dependency to self· 
IIc Iln&Dcla.! 8upport for themselves 'son for this genera.! guideline th&t we sufIlclency. As we Attempt to'nx our 
ILDd their chll<lren Is the only alter- establish At the national level and then troubled welC&re syatem ·and help reo 
native to" very dangerous home. &llow States to go forward. And It Is build AmerlCIL's f&m!lles, let us not 

Domestic Violence Is one oC the most extremely Important that Statee be aI· make It harder for these women and 
serious Issues our country f&ces. I wish lowed to do so. Otherwise, they wtJl be their klde to get &bead and put there 
I did not have to SAY th&t on the floor pena.llzed for not reAChing their em· troubled past behind them. . 
oC the Senate, but It Is the case. It ployment goal. Domestic violence and the imp&ct 
knows no borders, neither race, gender, Right now a State bas no incentive tba.t it makes on those who suft'er this 
geogr&phy nor economic 8tatus shie1de to exempt a mother who Is f&ced . with Abuse Is " very real and A very serious 
someone from domestic Violence. these kinde of conditions becAuse th&t problem. In my StlLte, A survey oC 

A -,;1 . .'4 
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women on public assistance found that 
over half reported being physically 
abused by a spouse or a boyftiend. 

Throughout this debate on welfare, I 
have come to the lloor several t1mes to 
talk about June, .who !a a welfare r.:I!>, 
lent ID my State, and who Ie my part
ner ID the Walk-a-M!le Protrram. That 
!a a program that began ID the State of 
WashIDgton. It has gone acroea the 
country. That match .. a welfare reel!>, 
lent· with an elected leg1s1ater. We 
bave talked on the phone. We have 
ehared exper!encee. I ehared mine with 
her. She has ehared hera with me. So 
that we have gotten te know what It 10 
l!ke te l!ve In each other's shOOB. And 
I will tell you that hear1Dg her etery 
has really enabled me te better under
etand the everYday challengee of a 
young mother try!Dg te make It on her 
own and te take care of two young 
kids. It has been d!mcult for June te 
ohare some of her steries with me be
cause she was in & very abusive rela
tionship. Her children witnessed.' their 
mother being booten and verbally 
abused. In !act, June teld me her most 
vivid memory of that time was hearing 
her frightened 3-year old daughter's 
pleading voice sayiDg, "Daddy, are you 
going te k!11 my mommy? Please do 
Dot kill .my moDlDlY." 

That 10 what th!e woman came !\'om. 
And I can tell you as'a mother, and as 
a. former preschool teaCher. memories 
l!ke that . have an everlasting and dra
matic effect on .the Uves of cb11dren 
who experienced ouch paiD and terment 
ID addition te the emotional tranma 
that confi"onts both the woman who 
BUlrered abuse and the ch!ldren who are 

. espoeed te It. Th&re are many practical 
problems which prevent these women 
from succeeding that we have to con· 
sider as we look at th!e .. el!are debate. 
. First. these women who a.re abused 
survivors often have problema holding 
a job. 

Second, .. omen who have Uved With a 
batterer often lack IIk11lli because their 
abuser did not &110.. them te go te 
work or te attend school. 

And th!rd, a woman who has lett her 
abuser orten taoes the extreme danger 
of being stalked. And she may not be 
able te leave her house te go te job 
tr&1D!ng claB&ee or te work. And the 
same woman .. ho has 11nal1y decided 
that enongh 10 enough may l!ve ID fear 
that her abuser_ will come after her and 
te get their ch!ldren and te take them 
away. Do we th1Dk that th!e woman 10 
going te be a productive worker? Do we 
think she 10 going te leave her kids out 
of her sight? I can tell you the answer 
!a no. Theee are d!mcult problems that 
these women have to overcome. 

Thle amendment takes. th_ !actere 
IDteaccount and ofrere the fiOldb!l!ty 
States n_ te help women who have 
been abueed te auoceeeI\llly Improve 
ths!r l!vee and that of their cb!1dren. 

We cannot Ignore theee problems 
that. theee women will !ace, and· we 
have--to make some exceptions for 
them. Believe me. and trankly belIeve 
June, my Walk-a-M!le partner. It will 

be hard enough for theee !am!l!OB te trans!tlona! housing .. here she !a try
make It. But let us not make It!mpos- Ing te put her life together. She just 
sible. _ed some college claBeee and hopee 

As Senater WELLI!'I<lNE has 80 810- te return to school th!e f&11. 
quently stated, we do not-want to Coree Mr. President. another woman from 
theee women back IDte the home' of St. Paul, MN, Fran Stark. 
their abuser because welfare 10 not Fran, who I must say 10 quite a suc-
av&ilable for them. cess story, is currently the omoe man-' • 

I urge my colloaguee te send the ager for TRIO and tuter coordinater 
women and children of our Nation the for Student Support Servlcee at tbe 
right meeeage: We care about you. We University or M!nneeot&. She married 
reepect you. We want you te aucceed. the year after she graduated !\'om hlgh 

Pleaee cast your vote ID favor of thia ochool. But after 16 years of an abusive 
amendment. . relationship she divorced her husband; 

I thank the ChaIr. I Yield the fioor. That lett her with two cb!1dren and 
Mr. WELLSTONE addreeeed the very few job akilla. She went on wel-

ChaIr. fare. She enrolled her son In Head 
The PRESIDING OFFICER. The Sen- Start and became IDvolved with parent 

ater !\'om MiDnesot&.· tra!n!ng coureee there. She has s!nce 
Mr. WELLSTONE. I have much more enrolled at the Unlvers!ty of MiDnesota 

te say, but I bel!eve my colleague !\'om and 10 almost done with her conroe 
North C&roUna wante te speak now and work to get her bachelor's degree. 
I will walt and follow or respond t9 LIsa Yost trom W!lm!ngtcn, DE. 
him. LIsa Is a single motber. She has been 

The PRESIDING OFFICER. The Sen- on welfare B1nce her daughter was born. 
ator from North Carolina. The !ather ot her child waa unempl9yed 

Mr. FAIRCLOTH. I thank the Chair. and very abusive. Arter 3 years she 
I c&ll up my amendment No. 2609, and could not take It any more. She had 

I aSk for lte Immediate- him arreeted In 1993 and .. ent te a shel-
Mr. WELLSTONE. Mr. President, I ter. She went on welfare and atarted te 

thought my colleague .. as hera te de- take her ute back. She> started school 
bate my amendment. te get her GED. She test!Ded that, 

Mr. FAIRCLOTH. I am aorry. I bad Without welfare I would Dot be able to 
an amendment. I .thought the Sena.tor maintain my apartment or provide day care 
was through. for my ch1ld.. Food. atampa help feed Dl7 f&m.-

Mr. WELLSTONE. No.1 am BOrry. Uy and we reUed. on Medicare wbile J am at;.. 
The PRESIDING OFFICER (Mr. teDd1Da BCbooI. The ._ I oll1rerOd Iowen.! 

BROWN) The Se te -- .. ,-- my aelI-ateem which kept me &om ach1av
. . na r uvm ~eeota Ill&" &117 coaJo tor lD7Belt and my child. Heal. 

10 recognized. . !ng toolt _e. COUDl8I1J1g and a lot of etrort 
Mr. WELLSTONE. I thank the ChaIr. trom myoeIt ••• WIthout t.be IluaDcI&I ... 
I apologize to my colleague trom 81atanoe of AFDC 1 would not have been able 

North C&roUna. I thought he was here to sot my life back on track. 
te debate my amendment, and I did not Mr. Pres!dent, .. hat th!a amendment 
want to keep him WaIting. &&yO one more time 10 let ua not have a 

Mr. Pres!dent, let me juat read a few one size Dta &11 welfare system. Let ua 
examples that I think tell the. atery. at least make some commitment .that 
LlDda Duane !\'om EdIson. NJ. there will be oome compass!on bu!1t 

LlDda 10 a 33,year-old mother of five. IDte th!e piece of leg1s1atlon. 
Her e,,-husband was a po1!ce omcer. He Again, I say to my colleagu .. , &11 you 
was abusive .teward her. 'In 1982, the have te do 10 apend some time With 
abuse led her and her husband te eepa.. !am!l!ee that bave been through th!e. 
rate. "At that time," ahe aaye. "domes- violence. 
tic violence laws ... era not eet uP te Monica 8elee took 2 years te go back 
protect women; they protected h!m." te the tenn!e court.because of what she 
She was forced te move IDte her moth- had te deal with. lmagine what It 
er'a home' and she started te receive would be 11ke te be booten over and 
welfare. She had married right out of over ag&1D. How long dOOB It take te 
hlgh school and never worked oute!de heal? Wbat we are sayiDg 10 that th!e 
her home .. When her divorce came pleoe of leg!el&t!on' doee not take IDte 
·throngh she paid back &11 the welfare account any of theee c!rcumstancee for 
payments. . women and their Children. 

For five years she was alone and on What we are aa.ytng Is that we set at 
her own, but she did not get any coun- the national level an exemption te the 
se1!ng for her previous abuse. She be- rulee. Then we let States dec!de ho .. te 
came IDvolved'lD an even more abusive Implement th!e and We makeeure that 
relatloneh!p. She later sepan.ted ttom no State, loeee sight of thla k1Dd of an 
him but he continued te atalk her. He epidemic that .. e are !aced with ID th!e 
came to her place ot employment and. country and. DO State 18 pen811r-ed tor 
she .. as subeequently 8UBpended !\'om . mak!ng sure that we do not take 
her job for': w .. k. He hung himself the women .. ho have been receiving some 
next .... k on her ·porch ... b!1e her ch!l- aBs!atance and force them backlDte. 
dren were 1Ds!de the house. She loot violent horneo. 
her job the next day because ehe was . If thia amendment doee not _, 
teld she n_ed te receive mental halp' that 10 prec!eely what we are doing 
before abe could return te work. She with th!e piece of leg1s1atlon. 
lost her home and ended up ID a bat- Aga!n--iuId my colleague trom Waeh
tared women'a shelter and ag&1D began !Dgtcn did a very nne job ofre&lly atat
te receive benefit&. She la currently ID ing the __ It just takes time. If you 



• 

r 

September 13, 1995 CONGRESSIONAL RECORD-SENATE 813527 
go to v1&1t shelters, many of the women 
and men tha.t work In the sheltere Will 
tell you that over 60 percent of the 
women who tr:Y to find shelters ha.ve to 
be turned away. 

You are now on your own. You have 
been beaten. You suffer from the eqUiv
alent of post-traumatic stress syn
drome. You are fI1ghtened. You are 
scared. Almost all of your conftdence 
has been beaten out ot you or you feel 
like a failure. 

And I again' remind my colleagues. 
every 15 seconds a woman Is beaten by 
a hushsnd or a boyfriend. Over 4.000 
women are killed every year by their 
abUser. Every 6 minutes a woma.n is 
forcibly raped and over 60 percent of 
welfare mothers come from these kinds 
of abus1ve sttuations. 

We have to have BOme exemption. So 
my amendment speclncallY saya. 

Notw1thstaJldtDg any other proVision or 
We bill. the applicable a4m1nl8teri!lC' au· 
tbol1ty of &rI3' spec1ftec1 prov1s1on aball 0-
empt from (or mod11) the appllcattoD at 
such provtaion to any individ.ual who wu 
battered. or subjected to extreme cruelty If 
the phyB1cal. mental, or emotional: well
be1Dc ot the lDd1vtduaJ would be enda.nprad. 
by the application or such prov1aicm. 

Tha.t Is legal .... What we are saying 
Ie tha.t a State can establish the cri
teria of what is abuse or extreme cru
elty. But States must not be penalized 
when they make exceptions lor the Vic
tims of domestic Violence. They do not 
ha.ve to count these Victims In their 
calculation of partlclPILtion rates. 
. Mr. PresIdent. there was a study of a 
training program In ChIcago tha.t found 
tha.t 58 percent of Its p&rtIclp&nts were 
current victims or domestio violenoe. 
lLDd an additional 26 percent were p&8t 
Victims. 

So wha.t ha.ppens. to give an eDmple. 
when a mother now tries to go into a 
job training program to move Into the 
work force. but the conftdentlallty she 
needs to be safe from her hushsnd 18 
breached. or for her boyfriend who Is 
nercely po_ve and angry because 
she Is now In a job training. program. 
And many women get beateD up be
cause they go Into these job training 
programs. We are going to ha.ve to take 
some kind or an aUowanoe. There ha.s 
to be some sort or an allowance for 
these kinds of special clrcumstance8. 

Mr. President. do we wa.nt to say 
a1ter 5 years no more assistanoe and 
you ha.ve got to go back Into this kind 
of home regardl.... of the cir
cumstances? What ha.ppena If a woman 
cannot nnd a home? What ha.pj>ena If 
she cannot go Into a job training pro
gram. no fanlt of her own? What ha.1>
pens it her ohildren who-were al80 beat
en or who saw their mother beaten 
over and over and over again and are 

• emotionally aca.rred and she needs to 
spend more time at home with those 
'cblidren? What ha.ppena. Mr. President. 
If she has to leave the State to get 

,away from her batterer because she Is 
not safe In tha.t State. which means abe 
has to e888ntlally uproot herself. go to 
another State. start her life all over 
aealn. whioh makes it muoh more dif· 

noUlt, we all know. to find a home. to domestio violence. of !am1ly violenoe 
find a job. to get back on your OWO two In our Nation. tha.t we understand tha.t 
feet? In this welfare reform bill there ought 

Mr. President. it we were going to to be some sort or allowance set at the 
say tha.t a young mother under 18 years national level With States ha.Vlng max
of age shoUld not automatically as- Imum fiexlbllIty so tha.t we do not lose 
sume tha.t she can set up a separate sight of the fact tha.t all tOo many of' 
household and receive f'ull 8Upport. She these welfare mothers having come 
shoUld 8tay With her family. FIne. from Violent homes. ha.Vlng been ha.t-

But wha.t If she Is In an abusive teredo they may not be able to adhere 
home? What if she herself has been bat- to all these requirements. And we need 
-~~~~---to_b~~_to_~ 
into that home? Do we want to aay ther a.n exemption or some kind of 
tha.t 18 the only place she can be? modification. letting State8 admInl8ter 

Mr. PresIdent. there are many other It. . 
examples tha.t I could give. But &8 we And. Mr. President. If we do not _ 
search for solutions tha.t WIll help this. we are unWittingly going to put 
women and ohildren escape poverty. we m,any women In a BituatJon where they 
must understand the violenoe that ex· are going to have to return to that vio
lets In the lives of many economicallY lent home. to tha.t dangerous home. be
VUlnerable women and their ohildren. cause they have no other alternative. 
And this whole debate on welfare re- We are outting thein ()ff the welfa.re. 
form tha.t we ha ve- had 18 just one more And the welfare was the only alter
glaring eDmple of the lack of aware- native they had to tha.t abusive rela
neas. I think on our part. nnfortu- . tlonahip. We C8.I1Dot go backward. In 
nately. and understanding of domestiC tha.t way. 
Violence. The whole community has to Mr. President. I do not see anybOdy 
be there to support theBe women and here on the fioor tha.t seems In terested 
their children. Otherwise. they are not In debating me on this. For tonight. I 
going to ha.ve the opportunity to' be- Wlll- take tha.t as a sign of unanimous 
come we, and then to become strong support. But I leave the floor fUll or op
and Independent and he&lthy families. tImIsm tha.t I wUl get good blp&rtlsan 
But the burden ea.nnot just be put on SUPl)Ort for t amendment. 
the mother. ,... wo Yield the oar 

It seems to me tha.t this debets Ie the league from North caro 
same old "It's not my busln ..... eJ[- Mr. FAIRCLOTH Y'1iIr ... ied 
OUBe. But it ia our business. We must Cha.1r-. 
all be Involved. Domestic Violence Is .. The PRESIDING FICER.The Sen-
root cause of violence in our commu- tor from No l1na is recogniZed. 
n1tJes. and we must do everytbj.ng we JIEN'l' NO ... 
can to end the oyole of violence. And I Mr, President. I 
WIll tell you right now. this will not be amendment No. 2609 and ask 
real welfa.re reform if it is one-B1f,e..tlt&- tor 1 ediate ooD81deration. 
all. If we do not at least set SOIl)8 sort e PRESIDING OFFICER. WI t 
of national standard. giVing States 0 ectlon. amendment No. 2609 n be-
ma.ldmum fiexlblll&y to make sure tha.t· omes the pendlnir question be re the 
there is an exemption for women and Senate. 
ohildren who come tram such {&milles. The Senator' from No l1Da is 
or at least some mod11'loation. oognized. 

I say to my colle&llUes. do not put Mr. FAIRCLOTH. President. I 
women and ohildren in a Situation ve hea.rd a num at my oolleagues 
where they have no other ohoice but to remark today there is no evid.ence 
go back Into a home where their very hlch connec welfare With' lIIeg1t-
lives are at risk. y. An wonld say first tha.t not 

Unfortunately. tha.t Is not melodra- dent Clinton agrees with 
matlc. I know this. r know It from the sldent ClInton believes the s 
work tha.t Sheila. my Wife. and I do In between welfare and the apse 
Minnesota With 80 many women and ta.rn1ly. 
oh1ldren who have been Viotims of do- I uk unanimous consen list pre
mestlc Violence. We just lost SIght of p&red by the HeritageF c!&tlon of 19 
this. recent academiC studl on the link be-

La.st year we passed the Violence tween weltare bene and. out-of-wed7 
Ag&!nat Women Act. In one abort year •• ock births be In the REooRD. 
has so muoh oh.a.nged. that we are no There be 0 objection. the studies 
longer wUlIng to look at these special ere orde to be printed In the 
ooncerns and drcu..mSta.noes of the lives RD. follows: 
of these women and these ohildren? 'I S OF 'WELFARE AND I.LLmITlllACY 

Mr. President, this is an amendment follOwing i8 a nst of nineteen 8 es 
that deals with the protection of bat- ~. nducted since 1980 on the relati p of 
tered indiViduals. Usually they are elfars to U1eg1t1macy. Fo or the .. 
women and ohildren; sometimes men. udJes found a relationship een higher 
Th1a is an amendment that I think elfa.re benefits and inc illegitimacy. 
bUilds Into this plece of legislation an \1. Bernstam. Mlkhall •• "MalthUB ODd 
e tremely Important exemption It is .E;lrolution of the WeI! State: An Essay 00 x . ~e Second InvtBfb d, Parts I and no.. 
a.n amendment, if passed. whioh Will be worldng papers 1. 42. Palo Alto. CA. 
nationally significant because the U.S. H~ver Inatlt on.l988 
Senate will be sa.y1ng that we under- ~search Mikba11 Bernatam of the Boo-
stand the ma.gnttude of the problem of V8l\ lnstJ on at Stanford Univers1ty shOW8 

thaI,t c dbe~ng by young u.nma.rrted 
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~11"'.~~~~~~~1i.~~~~~~;;ro tng paraflT'aph (1) by "riking "From" and tn-
~. . serting '.'Except a.t -provid~ in subsection (e), IN GENEBAL.-Not 'than January I, [Tom". 

SecretaTJ/ 0/ Health and Human Serv- (2) SET-ASJDE.-Section 502 0/ such Act" (12 
esl4bli$h and 'implement a strategy. U.s.C.S02) b amended by addin~ at the end the 

1'".:::-::;"",,"" thcit at least 25 percent of ·the 
the Unite(! Statu have teenage 

p"",,,'!'" in place. 
than June 30. 1998, 

the Secretarll shall re
respect to the pTogress 

haJ been in meeting the goals de-
In paragraplu (1) and (2) of subsection 

. U01. SENSB OF THB SENATE REGARDING 
ENFORCBMENI' OF STAJ'V'l'ORY RAPE 
LdWS. 

is the sense of the Se7;4te thot States and 
jurisdictions should aggressivelll enforce 

{<::~~;:rape laws. . 
~..: SANC'lIONING FOR TESTING POSn'IVB 

. .. . FOR CONTROlLED SUBSTANCES. 
': Notwithstanding any other prOvision of law. 

. shall not be prohibited by the ,Federal 
.Gc;ve,·nment from sanctioning welfare recipients 

positive for. use of controlled sub-

following new .rubsection: 
"(e) 01 the amounts DPfJTOJ17iaied under sec

tion. 5Ql(a) JOT any /Ucal year, the SecretaT]J 
shall set aside 175.000,000 for abstinence edu
cation in accordance with .section 501(0.)(1)(E). 

SEC. I11D. PROVISIONS TO ENCOURAGB llLBC 
TRONIC.BBNBFlT TRANSFER SYSnws. . 

Section 904 of the Electronic Fund Transfer 
. Act (15 U.S.C. 1693b) is amende4-

(1) bll striking "(d) In the event" and insert
ing "(d) Al'PUCABIL/TY TO SERVICE PROVIDERS 
OTHER THAN CERTAIN FINANCIAL INSTITU· 
TIONS.-. 

."(1) IN GENERAL.-ln the event"; and 
(2) bil adding at the end the following new 

paragraph: 
"(2) STATE AND LOCAL GOVERNMENT ELEC-· 

TRONIC BENEFIT T1U.NSFER PROGRAMS.-. . 
"(A) EXEMPTION GENERALLY.-The disclo

sures, protections. responsibilities, and remedies 
·established u.nder this title, and anll regulation 
prescribed or order issued by the Board in ·ac- . 
cordance with this title, shall not awlll to any· 
electronic benefit transfer program establiShed 

ABSTlNENCBEDUCAnON. under .State or loCal,law or Cdministere.d bll a 
IN''Rf:''.:''''' IN FUNDING.-Section 501(0.) of State or local government. 

Security Act (42 ·U.S.C. 701(a)) is "(B) EXCEPTION FOR DIRECT DEPOSIT INTO RE
the matter preceding paragraph (1) CIPIENT'S ACCOUNT.-$ubparagraph (A) shall 
"Fiscal lIear 1990 and each Tucal not applll with respect ·to any electronic /Und.$ 

thereafter" and inserting "Fiscal lIears transfer under an electronic beneflt transfer 
through 1995 and '761,()(X).fXJO fOT fiScal program for depositS·· directlll into a con.rumer 

~~~~7~~:~;.~!n;d~ea~~ch rl.$cal lIear thereafter". account held by the recipient of the benefit. 
EDUCATION.-Section 501(0.)(1) "(C) RULE OF CONSTRUCTION.-No provision of 

Act (42 U.S.C. 701(0.)(1» is amended- this paragraph may be construed as-
subparagraph (C), bll striking "and" at "(i).affecting or altering the protections other. 

end; . wise appliccible with respect to benefits estab-
in subparagraph (D). bll adding "and" at lishec1 by Federal, State, or local law; or 

anet "(ii) otheTlDfse superseding the application of 
adding at the end the following. new anll State or local law. 

IUbparagraph:· . . "(D) ELECTRONIC BENEFIT TRANSFER PR.OGRAM 
"(E) to provtde abstinence education, and at· . DEFINED.-For flUrposes of this paragraph. the 

of the State, where apprOpriate, terJoi1 'electronic benefit transfer program'-
',.~ me"",rlng. counseling, and adult supervision to "(iJ means a program under which a govern-

abstinence from sexual activity, with a ment agenCl/ distributes needs·tested benefits by 
those groupS !lre most likelll to establishing accounts to be·accessed bll recipi

ents electronicallll, such as through automated 
DEFINED,-Section teller·machines. or point-of-sale terminals; and 

such. Act (42 U.S.C. 701(b») is amended "(ii) does not include· employment-related 
at the end the following new "ara- pallments; Including salaries and pension. re

has as its uclusive purpose, teaching the 

~~~1:~~~~~.;nd:;health gains to be· re-'-':::::._' 1UU41 activity; 
from sexual activity 

·marriage as the expected. standard for 
chUdren: 

that abstinence from sUWll ac
~:"';;;;;l~;; certain way to avoid out-of- . 
o ",."gn."C1/. suually transmitted dis-
~,,·,,':.~~~.~.tj!er associated health problems: . 

tliat a .mutually·· faithful 
. ,:"",., •• ,,,,,, .. relationship jn context of marriage 

erpected sta·ndard of human s~ activ-

sexual actiVitv outside of 
.fm.,";,g. is likely to· have harmful 

'~;:.'''¥.:~~l"gwai effect.; , 
. chUdren out-of-wed

to have harmful consequences for 
child's parents, and society; 

young people how to reject sex
how alcohol and drug use·in

to sexual advances; and 
of attaining self

in sexual activity. ". 

502(c) of such. Act (42 
702(c») is amended in the matter pTeced-

tirement, or unemplollment benefits established 
bll Federal, State, or local go~t.I. ". 
SEC. . uiz. REDUCTION IN BLOCK GRANTS TO 

STAms FOR SOCIAL SERVICES. 
Section 2OO3(c) of the Social Securitv Act (42 

U.S.C. 1397b(c)) is amendec1- -
(1) by striking "and" at the end.of paragraph 

(4); anet . 
. :·(2) by striking paragraph (5) anet inserting the 
follOwing: 

"(5) 12,8fJO,(}()(),()()() for each of the rucaillears 
1990 throuah 1996 and for each rt$col )'eQr aftaT . 
jlscal·lIear 2002; and 

"(6) 12,520,000,000 for each of the r13calllears 
1997 through 2002. " .. 

And the Senate agree to the same. 
That· the House recede tram its disagree· 

ment to the amendment of the Senate to the 
title of tbe b1l1 and agree to the same with 
'an amendment as follows: . . 

In l1eu of the matter proPOsed to be in
serted by the Senate amendment. amend the. 
title so as ~ read a.s Collows: "An Act to re:: 
sto.re the American family, enha.nce support 
and work oppo·rtunitles .for Camilies with 
children, reduce out-oC-we.dlock pregnancies. 
reduce weUare dependence. and control wel
fare spending-, " .. 

And the Senate agree to the.same. 

Bll.L ARCHER, 
BD..L GoODLING, 
PAT ROBERTS, 

E. CLAY SHAW, JR.: 
JAMES TALE."IT. 
J.D( NUSSLE, . 
TIM HUTCHINSON. 
Jnt: MCCRERY. 
L.U!AR SMITH. 
NANCY L. JOHNSON. 
DAVE CAMP. 
GARY A. FitANXS, 

As an a.dditional conferee: 
BILL EMERsON. 

-As an additional conferee: 
R..\..vDT "DUKE" 

CUNNINGHAM. 
Managtrs on the Part of the House. 

WILLIAM V. RoTH, JR.. 
.BOBDoLE • 
JOHN H. CRAnE. 
CliARLE8 GRASSLEY. 
ORRIN HATCH. . 

From the Committee OD Labor and Hum.a.n 
Resources: . 

NA.vcy LANDON 
KASSEBAUM. 

Jm JEFFORDS. 
DAN CoATS. 
JUDD GREGG. 

From the Comm.1ttee on Agricultllre. Nu-
trition. and 

Forestry: 
JESSE IiELMs.· ~ 

Managers o~ the Part of the Senate. ./. . 
JOINT EXPLANATORY STATEMENT OF 

THE COMMlTI'EE OF CONFERENCE 
The managers on the part of the HOUBe and 

the Senate at the conference on the disagree
. fng- votes of the two Houses on the amend
ments of the Senate to the b11l CH.R. 4) to re
store the American family, reduce 1llegtt-· 
fmacy, control welfare spending and reduce 
welfare dependence, submit the [allowing· 
Joint statement to the House and Senate 1.D 
explanation of the effect of the action agreed 
upon by the manag-ers and recommended in 
.the accompanying conference report: 

The Senate amendment to the text of the 
b1ll struck all of the House bill after the en
acting clause and inserted a substitute .text. 

The House recedes from its disagreement 
to the amendment of the Senate with an 
amendinent that is a. substitute· for the 
House b1ll and the Senate amendment. The 
differences between the House bill. tbe Sen
ate amendment. and the substitute agreed to 
In conference are noted below, except for 
clerical corrections, confonnlng changes 
made necessary by agreements reached. by 
tbe conferees, and minor drafting and. cleri-
cal changes. . 

TABLE i.-ORGANIZATION Of CONfERENCE COMPAR~ON 
DOCUMENT BY TiTl£ AS COMPARED WITH TiTl£S OF 
HOUSE Bill AND SENArr AMENDMENT 

.unit 01 title 

P,lIt 1: 
8Ioc1 Gr1ats 101 

TtmporalJ Assist· 
uce far IIeeIly 
familits • 

Su~plelll(ntil $ecl,l- VI 
nty IfIC4InI. 

Child Suppal'f EA- III va 
. formtenl. 

Rtstriditl, Wtllirt W . IV 
In4 I'IIbIic 8ene. 
fits ill tor AIiw.. 

Rtductiolts io federal V 
Gowmment PDsi
ti;ns. 

Itousin. ___ • 
PlOtecbDn of B,ltettd (IJ 

~dMdu,rs. 
M~er"neotJS ~._ XI VIII 

Part 2: 
Child PrDteclion _ 'I'll 
Adaptioa ~ _ W . 

• C~~d ~rt RIock WI 'al 
G, .. , 

Pal\: 3 
C~1I1 Nutritioll _ • " 
fODd Stamp Reform _ I V 

· . • 
V. 

II 

, 
<:: .. 

'"' • ." VI 

" '" 
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TABLE l.~RGAHIZAnON OF CONFERENCE COMPARISON 

OOCUMENT BY TITlE AS COMPAREO WITH TITlES OF 
HOUSE Bill AND SENATE AMENDMENT-Continued ' 

Iblllt of titlt 

l"rt Iac!lCIed. 

'"" I 

Houvtitle 

, 

Tl'I'LE L BLOClC GRANTS TO STATES FOR 
TEMPORARY ASSISTANCE FOR NEEDY FAMILIES 

1. SHORT TITLE (SECTION 1) 
PTesent law . 

Not appUcable.· 
Htnue bill' 

The Personal Responsibllity Act of 1995. 
Senate amendment ' 

The Work Opportunity Act of 1995, 
Conference agreement 

Tb,e conference a&reement follows the 
House bill and the Senate amendment as fol
lows: The personal Responsib:'1ity and Work 
Opportunity Act of 1995. . 

2. OBJECTIVES 

Present lato 
To provide for the general welfare by ena

bUng the several States to 'make more a.de
quate provision for dependent children. (S0-
cial Security Act. 1935) ~ 
House bill ' 

To restore. the American famUy. reduce U
legitimacy, control welfare sPending and re
duce welfa.re dependence. 
Senate amendment 

To enhance support and 'work opportuni
ties for famiUes with children, reduce wel
fare de~ndence. and control welfare spend
Ing, 

t. REFERENCE TO SOCIAL SECURITY ACT 
(SEieTIoN 102) 

Present law 
Not applicable. 

H0U3e bi!l ' 
No provision. ' .. 

Senate amendment 
No prOvision. 

Conference agreement 
Except as otherwise spectncally provided. 

wherever in this title an amendment is ex
pressed In tenns of an amendment to or re
peal of a. section or other provision, the ref

. erence shall be considered to be ma.de to that 
section or other provision of the Social Secu
rity Act. 

.5. GRANTS TO STATES FOR NEEDY FAMILIES 
(SECTION 103) 

'A. PurpOse 
Present law', 

Title tv-A. wh:ich p~vides grants to 
States for'aid and services to needy fa.miUes 
with children (AFDC). Is designed to encour
age'care of dependent children in their own 
homes by enabling States to provide cash aid 
and services. maintain and strengthen fam-
11y life. and help parents atta.1n ma.xlmum 
self-support consistent with maintaining pa.
ren~ care and protection. 
House bUI 

Block grants for tempOrary ~staDce for 
needy famutes (Title IV-A) are established 
to increase the OexlbJl1ty of States in oper-
ating a program designed to:. .' , " 

(1) provide a.sSistance to needy fammes so 
that children may be cared .for In their 
homes or In the homes of relatives; 

(2) end the dependence of needy parents on 
government benefits by promoting work and 
marriage; and ' 

. The 'conference &rreement' follows the (3) discourage out;..of-wedlock births. 
House bill and the Senate amendment as fol- ,s:enate ~endment 
lows: To restore the American family. en- Block grants for temporary assistance for 
hance support and work: opportunities for needy families mtle IV-A) are established 
fam1l1es with children; reduce out-of-wed- to' increase the flexib1l1ty of States in oper-
lock ·pregnancies. reduce welfare dependence. a.ttng a program designed to: . 
and control welfare spending. (1) provide assistance to needy {amllies 

3, SENSE OF THE CONGRESS ON FAMILIES with minor chJldren; 
(SEC'l10N 101) . (2) provide job preparation and oPportuni-

Present law ties for such fam1l1es; and 
(3) prevent and reduce the incidence of out-

To prOvision, of-wedlock pregnancies. with a special em-
House tUI pbuis on teen pregnancies. and establish an-

It is the sense of the' Congress that mar- nual goals for preventing and reducing these 
ria.ge is the foundation of a. successful sOO- pregnancies for f1sca.l years 1996 through 
ety. and an essentia.l social institution which 2000, 
promotes the interests of children and soc!- Conference agreement 
ety a.t large. The negative conseQ.uences of The conference agreement follows the 
an oue.of-wedlock birth on the child, the House b11l and the Senate amendment to 
mother. and society are well documented. rea.d as follows: 
Yet the nation suffers unprecedented and Block grants for temporary assistance for 
growing levels of 11legttima.cy. In light of needy famiUes (Title IV-A) are established 
this crisis, the reduction of out-of-wedlock to increase ,the flexlb1Uty of States in oper-
births Is an .important government interest ating 8. program designed to: . 
and the policy conta.1ned In prOvisions of this (1) provide assistance to needy fa.m1lles so 
title address the crisis. tha.t children may be cared for in their own 
Senate amendment" homes or in the homes of relatives; 

Congress finds that ma.rr1age is the founda- (2) end the dependence of needy parents on 
tion of a success!u.l society and an essentia.l ,government benefits by promoting job prepa
institution that promotes the interests of .ratton. work, and marriage; 
children. Promoti,on of responsible father- (3) prevent and reduce the incidence of out
hood and motherhood Is integral to success- of-wedlock pregnancies'and establish annual 
ful child-rearing and well-being of children. 'numerical goals for preventing and reducing 
It is the sense of Congress that prevention of the incidence of these pregnancies; and . 
out;..of-wedlock J)I'egDancy and reduction in (4) encoura.ge the ·fonna.t1on and mainte-
out-of-wedlock birth are' very tmportant gov- nance of two-parent fa.mmes. 
ernment interests and ~t the pollcy con- B. Eligible States; State Plan 
ta.ined in provisions of this title is intended PTesent iaw 
to a.ddress the crisis. '. . 

. A State must have an approved State. plan 
Conference agT~t for a.id .and services "to needy famutes con-

The conference agreement follows the Sen- taining 43 provisions. ranging -from single-
. ate amendment. ' . agency administration 'to overpayment re-

covery rules. State pla.ns explain the aid 
services' that a.re offered by the State. 
defined as money payments. For most 
ents without a chlld under age 3. States must 
provide edut'..a.tion. work. or training under 
the JOBS program to help needy fa.milie1J 
with children' avoid long-term welfa.re de.. 
pendence. To receive Federal funds. States 
must. sha.re in program costs. The Federal 

" share of costs (matching rate) varies among 
States and is inversely related to the square 
of State per capita income, For AFDC .ben~ 
fits and child ca.re. the Medicaid matching 
rate Is used. This rate now ranges from 50 
percent to '79 percent among Sta~s and aver- : 
ages about 55 percent, For JOBS activities • 
the rate averages 60 percent; for administl'a_ ' 
tive costs. 50 percent. In FY 1995. 20 percent 

· of employable (nonexempt) adult recipients 
must participate in education. work. or 
training under JOBS. and at least one parent· 
in 50 percent of unemployed-parent fammes 
must participate at least 16 hours weekly in 
a.n unpa.id work experience or other work . 

· program. States must restrict disclosure of 
informa.tion to purposes directly connected 
to a.dministration of the program and to a.ny 
connected investigation, prosecution. legal 
proceeding or auCUt. Each State must offer 
fa.mlly planning services to alI "appropriate" 
cases. including minors considered sexually 

· a.ctive. States may·not require acceptance of 
these services. States must have in effect an 
approved child support program. States must 
also have a.n approved plan for foster care 
and adoption a.ssistance. States must have 
an income and verjQca.tion system (covering 
AFDC, Medicaid. unemployment compensa
tion. food stamps. and-in outlYing areas
adult cash aid)· in accordance with Sec. 113'7 
of the Social Security Act. 
House bill . 

· An "eligible State" is a. State that. during 
the 3-year period immediately preceding- the 
fiscal year. had submitted a plan to the Sec
retary of HHS for approval. The plan must 
include: 

(1) A written document describing how the 
.State will: 

a. conduct a. program that provides cash 
benefits to needy fammes with Children. a.nd 
provides parents with help in preparing for 
and obtaining employment a.nd becoming· 
self·suf!1ctent; , 

b. require. at leut one parent in a family 
that has received benefits for 24 months to 
engage in work a.ctivities defined by the 
State; 

c. ensure that pa.rents engage in WOrk ac
tivities in accord with section 404; 

d. treat interstate '1mmigra.nts, if their 
benefits differ from State residents; 

e. take such reasonable steps as State 
deems necessary to restrict use and disclo
sure of infonnation about recipients; 

f. take actions to reduce out;..of-wedlock 
pregnancies. including helping unmarried 
mothers and fathers 'avoid subseQ.uent preg
nancies and provide care for their children; 
aDd . . . 

g. .reduce teen. pregnancy, "including 
· through the provision of educa.tton and coun
seling to male arid female teens. 

(2) Certification by the Governor that the 
· State w11l operate a child support enforce
ment program., 

(3) Certification by the Governor that the 
State w111 operate. a child protection pro
gram. including a foster care and adoption 
program,. . , 

(4) The Secretary shall detennine whether 
the State plan' coIita.1ns the material re
Q.uired. 
Senate amendment 

An "eltgible State" is a. State that annu-
· ally submits to the Secretary: an outUne of 
Its program; a 3-year stra.tegic plan; various 
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individual to live in the home of suc parent, 
guardian, or relative; 

"(III) the State agency determines at-
"(aa) the individual or t minor child 

referred to in subparagraph (ii)(II) is being 
or has been subjected to rious physical or 
emotional harm, sexual use, or exploitation 
in the residence of the . dividual's own parent 
or legal guardian; or 

"ebb) substan· evidence exists of an a 
or failure to ac that presents an immiri t 
or serious h lfthe individual and the or 
child lived· the same residence wi the 
individual' own parent or legal gu 
"(IV) the tate agency otherwise rmmes 

that it is . e best interest of the mor child 
to waive t requirement of subpara a~h (Al with 
re~ect e individual or the min clilld. . 
"(fu) SE OND-CHANCE HOME.-Fo purposes of this 

subparagr h, the term 'second- ce home' me 
an entit); hat provides individu described in cia e 
(ii) wi a supportive and su ·sed living arr ga-
ment· which such individu are required to earn 
par ting skills, including . d development family 
bu geting, health and n ·tion, and other kills to 
B omote their long-te economic indepe ence and 

e well-being of their . dren. 
No MEDICAL SERVICE .-
"(A) IN GENERAL. State to which 

der section 403 all not use any 
grant is made 

of the grant 
to provide medical . ces. 

"(B) ExCE FOR PREPREGNAN FAMILY PLANNING 
SERVICES.-As sed in subparagrap A), the term 'medical 
services' d not include repregnancy family 
I· . 

No ASSISTANCE FOR MORE THAN 5 YEARS.-
"(A) IN GENERAL.-A State to which a grant is made 

under section 403 shall not use any part of the grant 
to provide assistance to a family that includes an adult 
who has received assistance under any State program 
funded under this part attributable to funds provided by 
the Federal Government, for 60 monthe (whether or not 
consecutive) after the date the State program funded under 
thia ~art commences, subject to thia paragraph. 

(B) MINOR CHILD EXCEPTlON.-In determining the 
number of monthe for which an individual who is a parent 
or pregnant has received assistance under the State pro
gram funded under this part, the State shall disregard 
any month for which such assistance was Jlrovided with 
respect to the individual and during which the individual 
was-

"(i) a minor child; and 
"(iii not the head of a household or married to 

the head of a household. 
"(e) HARDSHIP EXCEPTION.-

"(i) IN GENERAL.-The State may exempt a family 
from the application of subparagraph (A) by reason 

J 

., 

I 
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,::::0 '-''', , C-, of hardship or if the family includes an individual 
- who has been battered or subjected to extreme cruel~th' 

."" .:. 

- , "(ii) LIMITATION.-The number of families Wl 
respect to which an exemption made by a State under 
clause (i) is in effect for a fiscal year shall not ex~<:ed 
20 percent of the average monthly number of families 
to which assistance is provided under the State pro
gram funded under this part. 

"(iii) BA TrERED OR SUBJECT TO EXTREME CRUELTY 
DEFINED.-For purposes of clause (i), an individual has 
been battered or subjected to extreme cruelty if the 
individual has been subjected to--

"(I) physical acts that resulted in, or threat
ened to result in, physical injury to the individual; 

"(II) sexual abuse; 
"(nIl sexual activity involving a dependent 

, child' 
.I(IV) being forced as the caretaker relative 

of a dependent child to engage in nonconsensua1 
sexual acts or activities; 

"(V) threats of, or attempta at, physical or 
--sexual abuse; 

"(VI) mental abuse' or _ 
" I ne lett or de rivation of medical care, 

ISREGARD OF MONTHS F ASSISTANCE RECEIVED 
BY ADULT WHILELMNG ON INDIAN RESERVATION OR 
IN AN ALASKAN NATIVE GE WITH 50 PERCENT 
UNEMPLOYMENT.-ln dete .. g the number of monthS 
for which an adult has re ved assistance under the S te 
program funded under s part, the State shall dis ard 
any month during w ch the adult lived on dian 
reservation or in askan Native :village if, 'g the 
month-

'ving on the "(i) at I st 1,000 individuals we 
reservatio or in the village; and 

"(ii) t least 50 percent of t adulta living on 
the re rvation or in the viII e were unemployed. 
"(E) ULE OF INTERPRETA N.-Subparagraph (A) 

-shall n be interpreted to re any State to provide 
assis ce to any individual or any period of time under 
the te program funded der this part. 

"(F) RULE OF~RETATION_-ThiS part shall no 
interpreted to pro ' it any State from expending St 
ds not origina ' with the Federal Governmen on 

benefits for chil or families that have become in 'ble 
for assistance er the State program funded er this 
!?art by reaso f subparagraph (A). 
(8) D OF ASSISTANCE FOR 10 YEARS A PERSON 

F UNO TO FRAUDULENTLY MISREPRES D RESIDENCE 
ORDER OBTAIN ASSISTANCE IN 2 0 MORE STATES.-A 

S ate to . ch a grant is made under ection 403 shall not 
e an /part of the grant to provi cash assistance to an 

al during the lO-year pe' that begins on the date 
e dividual is convicted in Fe ral or State court of having 
ade a fraudulent statemen r representation with respect 
the place of residence 0 e individual in order to receive 

assistance simultaneousl m 2 or more States under pro-

A-30 
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Senate amendment 

Same. 

Conference agreement 
The conference agreement follows the Hous ill and the Sen

ate amendment. 

40. PROHIBITIONS; REQUIREMENTS- mCAL'SERVICES 

Presell.t law 

States must assure that family nning services are ofTc!"p.d to 
all AFDC recipients who request t m. (The Secretary is to reduce 
AFDC payments by 1 percent fo ailure to offer and provide family 
planning services to those req sting them.) 
House bill 

Federal family ass' ance grants may not be used to provide 
medIcal servIces; Fe al funds may, however, be used to provide 
prep regnancy fami planning services. , 
Senate amend, t 

Same. 

agreement 

e conference agreement follows the House bill and the Sen
ate mendment. 

41. PROHIBITIONS; REQUIREMENT5--TIME·LIMITED BENEFITS 

Present law 

No provision. 

House bill 
Federal family assistance grants may not be used to prOVide 

a:;sistance for the family of a. person who has received block grant 
aid f~r 60 months (or ~ewer, at State option), whether or not con
secutive. States may ~ve hardship exemptions in a fiscal year to 
up to 20 percent of theIr average monthly caseload, including indi
Viduals who have been battered or subjected to sexual abuse (but 
States are not required to exempt these persons). When considering 
a,n individual's length of stay on welfare, States are to count only 
tIme during which the individual received assistance as the head 
of household or as the spouse of the household head. Any State 
funds spent to aid persons no longer eligible for TANF after 5 years 
of benefits may be counted toward the maintenance-of-effort re
quirement. 

, This part shall not be interpreted to prohibit a State from 
u~mg Stste funds not originating with the Federal government to 
aid families that lose eligibility for the block grant program be
cause of the G-year time limit. 

Senate amendment 

Same,. except adds an ~xemption from the time 'limit for per
sons who lIve on a reservatIOn of an Indian tribe with a popUlation 

" • 
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of at least 1,000 persons and with at least 50 percent of the adult 
popUlation not employed. 

Conference agreement 
The conference agreement follows the House bill and the Sen

ate amendment on the time limit policy, and includes the Senate 
provision on exceptions- for certain Indian populations and the 
House provision specifying States' authority to use State and local 
funds to provide support, including cash assistance, after 5 years. 
(For a description of other Federal funds that may be provided 
such families, see the conference agreement description of item 33 
above,) 

42. PROHIBITIONS; REQUIREMENT8-FRAUDULE 
MISREPRESENTATION OF RESIDENCE IN TWO STA 

Present law 
No provision. 

House bill 
Any person convicted in Federal court or 8t e court of having 

fraudulently misrepresented residence in order obtain benefits or 
services in two or more States from the fam' y assistance grant, 
Medicaid, Food Stamps, or Supplemental ecunty Income pro
grams is ineligible for family assistance gra aid for 10 years. 
Senate amendment 

Same. 

Conference agreement 
The conference agreement foUo s the House bill and the Sen

ate amendment. 
43. PROHIBITIONS; REQUIREMENT FUGITIVE FELONS AND PROBATION 

AND PAR VIOLATORS 

Present law 

States may provide a r ipient's address to a State or local law 
enforcement officer who rnishes the recipient's name and social 
security number and de onstrates that the recipient is a fugitive 
felon and that the offic rs official duties include locating or appre
hending the felon. 

House bill 
No assistance ay be provided to an individual who is fleeing 

to avoid prosecu on, custody or confinement after conviction for a 
crime (or an at mpt to commit a crime) that is a felony (or, in New 
Jersey, a hig misdemeanor), or who violates probation or parole 
imposed un r Federal or State law. 

Any sa guards established by the State against use or disclo
sure of i ormation about individual recipients shall not prevent 

, the agen ,under certain conditions, from providing the address of 
a recipi nt to a law enforcement officer who is pursuing a fugitive 
felon 0 parole or probation violator. This provision applies also to 
a reci lent sought by an officer not because he is a fugitive but be-

, , 
. ,I 
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House of Representatives 
r.C;;:O;;:N;:;;;F;;;ER~EN;;;;;C"E;;-"RE""'P;;O:;;R;:T;;;--;:O:;:N;-;H;;-;.R;-.-:;4". .Sec. 111. Devel.""..", of p'ototype Of coun""-

PERSONAL RESPONSIBnx.rY AND .feit-resistant social ,ecurfty card 
WORK OPPORTUNITY ACT OF 1995 required. 

!.-.... 7::.:.:;;:;,"" ... ~.;,:;;,;;;~::r;,;".:,;,..T::=-... Sec. 112. Disclo:ure of receipt of Federal funds . 
. ARCHER BU te e a OW- Sec. 113. ModiflCations to the job opPortunities 

. tng conference report and statement on {or certain low-income individuals 
Wednesday. December 20. 1995, on the program. 
bill (H.R. 4) to restore "the Ameri~ Sec. 114. Medicaid eligibility undeT title IV of 
family. reduce illgitimacy. control weI- the Social Securi~ Act. 
fare spending, and reduce welfare de- Sec. 115. Secretarial submission. of ·legislative 

pToposal fOT technical and con-
pendence: forming amendments. 

CONFERENCE REPORT (H. REPT. 104-430) Sec. 116. Effective date; tTanrition nde. 
The committee of conference on the dis- TITLE Il-$UPPLEMENTAL SECURITY 

"agreeing votes of. the two Houses on the INCOME 
amendments of the Senate to the bill (H..R. Sec. 200. Reference to Social Securittl Act. 
4), to restore the American famtly, reduce il~ Sub·" • El·~"·l· Re tric~ 
legitimacy. control welfare spending and re- . tfue A- ly .... llty s •• ons 
duce welfare dependence. having met. after Sec. 201. Denial of SSI benefits fOT 10 tleaTS to 
full and free conference, have agreed to rec~ individuals found to have fTaudu~ 
ommend and do recommend to their respec- lently misrepresented Tesidence in 
tive Houses as follows: order to obtain benefits simulta-

That the House recede f'rom its disagree- neously in 2 OT moTe State3. 
ment to the amendment of the Senate to the Sec. 202. Denial of SSI benefits fOT fugitive fel-
text of the b1ll and agree to the same with an am and probation and paTole vio-
amendment as follows: . latoTS. 

In lieu cir the matter proposed to be 1n- SubtiUe ~Benefits fOT Disabled ChUdTen 
serted by the Senate amendment, insert the Sec. 211. Definition and eligibilitY rules. 
following: . Sec. 212. Eligibility Tedeterminations and con-
SEC770N I. SHORT TITLE. ·tinuing disability Teviews. 

This Act may be cited as the "Personal Re- Sec. 213. Additional accountability TequiTe-
sponsibility and Work Opportunity Act of 1995". menu. . . 
SEC. J. TABLE OF CONl'BNTS. . Sec. 214. Reduction in cash benefits payable to 

The table of contents of this Act is as follows: .institutionalized individuals 
Sec. 1. ShOTt tiUe. . whose medical costs aTe covered 
Sec. 2. Table of contents. by private insuTance. 
TITLE I-BLOCK GRANTS FOR TEMPORARY Sec. 215. Regulations. 

ASSIST .ANCE FOR NEED Y F AMIUES Subtitle C--State Suwlementation Programs 
Sec. 101. Findings. Sec. 221. Repeal of maintenance of effort Te-
Sec. 102. Reference to Social SecuritJ/ Act. quiTements a1'Plicable to QJlti07lal 
. Sec. 103. Block grants to States. State programs faT 
Sec. 104. Service3 provided bv charitable, Rli~ supplementation of SSI benefits. 

giow. or prioote oTganizatiom. Subtitle D-Studies RegaTding Supplemental 
Sec. 105. Cen.nu data on grandpaTents Cl.! pTi- Security Income PTogTam 

7nCl1'1l caTegivers fOT theiT grand. Sec. 231. Annual TepOTt on the supplemental se-
children. .. curity income program. 

Sec. 106. Report on data proce.ssing. S 232 S d f d· ab ,- . 
Sec. 107. Study on alternative outcomes meaS- ec. . tu Y 0 IS flity ,,<,termination proc-

ures. . ess. 
Sec. 108. Conforming amendments to the Social Sec. 233. Study by General ~ccounting Office. 

. Security Act. Subtitle E-National Commission· on the FutuTe 
Sec. 109. Conforming amendments to Ule Food of DiSability 

" Stamp Act of 1971 and Telated pro- Sec. 241. Establishment. 
visions. " Sec. 242. Duties of the Commission. 

Sec. 110. ConfOrming amendments to other Sec. 243. Membership. 
laws. Sec. 244. StD.!! and SU;PPOTt services. 

Sec. 245. Powers of Commission. 
Sec. 246. Rqorts. 
Sec. 241. Termination. 
Sec. 248._ Authorization of appropriations. 

Subtitle F-RetiTement Age Eligibility 
Sec. 251. EligibUity fOT supplerriental security 

income benefits based on social se
curity TetiTement age. 

TITLE.III-CHILD SUPPORT 
Sec. 300. Reference to Social Security Act. 
Subtitle A-Eligibility fOT Services; Distribution 

of Payments 
Sec. 301. State obligation to PTotri.de child sup

port enfoTcement services. 
Sec. 302. Distribution of child tuPPOTt collec

tions. 
Sec. 303. Privacy safeguaTds. 
Sec. 304. Rights to notification and hearings. 

SubtiUe B-Locate and C~~ Tracking 
Sec. 311. State case TegisfTll. 
Sec. 312. Collection ·and .disbuTsement of sup-
, J'OTt payments. 
Sec. 313. State diTecto~ of new hiTes. 
Sec. 314. Amendments concerning income with

holding. 
Sec. 315. LocatoT information from interstate 

netwoTks. 
Sec. 316. Expansion of the Federal paTent loca· 

tOT service. 
Sec. 311. Collection and use of social security 

numbers fOT use in child suWOrt 
enfoTcement. 

Subtitle C-StTeamIining and Unifonnity of 
·PTocedures 

Sec. 321. Adoption of unifonn State laws. 
Sec. 322. Improvements to full faith and credit 

fOT child suP1'ort orders. 
. Sec.· 323. Administrative ·enfoTcement in inteT~ 

state cases . 
Sec. 324. Use of fQT11U in interstate enfoTcement. 
Sec. 325. State la.ws providing expedited pTOce

dUTes. 
Subtitle D-Paternity· Establishment 

Sec. 331 . .state laws Concerning paternity e.stab-
. lishment. . 

Sec. 332. OutTeach fOT voluntary paternity es· 
tablishment.. . 

Sec. 333. Cooperation by awlicants fOT and Te
cipients of temPOTClTll famtly as
.ristance. 

Subtitle E-PTogTam Administration and 
Funding 

Sec. 341. PeTformance-based incentives and 
penalties. 

q This symbol represents the time of day during the ·House proceedings, e.g., 0 1407 is 2:07 p.m. 
Maner set in this typeface indicates words inserted or appended, rather than spoken, by a Member of the· House on the floor. 

(1) Prinledon recycled pape;conlaining 100% pOS! consumer waSle 
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at lea8f 12 weeks of age In his or her cor ,and including chUd development. fOrni'" budgeting, "(10) PENIAL OF ASSISTANCE FOR FUGITIVE 

,,1&a.r not $Uccessfully completed -Q -11" -scMol health and nutrfti~. and ou(er skills to pro- FELONS AJlD PR()BATION . AND PAROLE VIOLA. 
education (or its-equivalent), if t individual mote their long-term econ, independence and TOU.-· . 
does not participate in- the well-being of their c aren. . . ,"( A) IN GENEIlAL.-A State to which a grant" 

"(A) educational activities irected· toward . "(7) No MEDICAL ICES.- . ," i7uide under .section If)J shall not use any pert of 
the attainment of a high 01 diploma OT its . "(A) IN GENERALrE:cept as pTo1rided j~ _~: . the grant tQ provide auistance to any individ-
eqtdvalent; or paragraph (B). a-State to whtch a gTant Ii ~ . ual who i.J- . . ". 

"(B) an alternati under section.A63 ,hall not use any part the "(i) /leeing to avoid prosecution. or custody OT 
JlTogrom that·1uu b oPJ)Toved b1l the State. 'gront to J)T.,Pt1ide medical service.f. . .. . confinement after conviction, under the laws 01 

."(6) No ASSIST CE FOR TEENAGE PAREN'I"S NOT. . "(B). UCEPTION WI' FAMILY PLA NG SERV· . the place fTom which the individual !leu, fOT a 
UVING IN ADU ;SUPERVISED SET'iINGS.- ICES.-4s wed in mbpaTagTaph J, the term crime, OT on attempt to commit a crime, which u 

"(A) IN G L.':"" . . lm1icu' does not incl lamily. plan. a felon1/ undeT the law.! 01 the place fTom which 
"m B UlREMENT.-Ezcept O.! pTovfded in / the individual !lee.!, OT Which, in the CtUe of the 

. $UbpaT 41'11. (B), a State to which a gTOnt to!" "(8) 0 ASSISTANCE FOR MORE THAN S YEARS.- State 01 Nf!W Jer.te1/, iI a high misdemeanoT 
nder" section 40J .!hall not use any J)QtYof "(A) IN GtNER.AL.-Ezcept as PTotrlded in sub· undeT the laws of $UCh State; OT 

,,!ant !nO ~~~e (""ii)siso,tath"" ... e ~'~:"ri~a:~ paTagTaph.! (B) and (C), a State to which a "(ii) violating a condition of PTobation OT -ii;;;';;;b;;;i I "'"'_ ~ __ • "'. OJ gTant to! made .under" section 403 .!hall not we TOle fmposed under Federal OT State law. 
the individual and the minOT child T ... ed to in on), paTt of the gTant toJ1Tovide cosh,assistance "(B) EXCHANGE OF. iNFORMATION H LAW 
clause (U)(l1) do not reside in a e of rm- to a lemU1/ that includes an· adult who Iuu re- ·ENFORCEMENT AGENCIES.-If a Sta to which a 
dence maintained by a parent gal guardian, cetved amstance· under an1/ .State . PTogram grant.is made undeT ·JeCtion 403 tabluhu safe-
or other adult relative 01 t 'ndividual as..tuch funded under this part attributable ·to funds guards agalnSt the use or d· o.sure of informa-
Parent'.!, guardian'.s, or ult relative'.! own ·provided by the Federal Government, "/or 60 tion ilbout applica.nt.! OT r pients of a..uistance 
home.· .. month.! (wh<ther or· not consecutive) after the under the State PTogr unded under this part, 

.. (it) INDlVlDUAL D 1UBED.- For purposa·of date the. State PTDgTam lunded under this part the IGleguards ,hall t PTevent the State agen-
clause (i), an i ual described in tJr.U clause commencu. C1/ adminutering program from furnishing a 
u an individ Ito- Ii' ILD EXCEPTION.-In determin- Federal, State, 10ca11aw enforcement officer, 

"(I) has n attained 181/ear.! 01 age; a ing the number of month.! lor which an individ- upon the r of the officer, "With the current 
"(11) is t married, and ha$ a minor ild in uol who is a paTent or JlTegnant has received as- address of n1/ recipient if the o/rlcer furnuhes 

his or' ,ristance under the SUite program funded under the ag "With the name of the recipient and 
."( EXCEPTION.- -t/Jis part, the State .shall disregard any month noti./i the agency that- -
.. ) PROVISION OF, OR ASSIST. E IN LOCAT- /OT which IUCh assistance 1DQS PTovided "With re- ... the recipien.t- . 
G, ADULT-SUPERVISED UVING. GEMENT.- JPeCt to the individual and during which the in- • W is desctibecI in .subparagraph (A); or 

'1n the case 01 an individual a is described in . dividual "(II)"ha..t informatiQn that is necessaTlf lor the 
clause (it), the State ag referred to in sec- h_o""ehold officer to conduct the ofFlCi41 dutie.! of the offi-
tton 402(a)(4) .sholl JIT , or a..ssi$t the individ·. or ma cer; and 
u.al in ·locating, a &eC chance .home, mater- . "(if) the location or apprehen.rlon of the 
ni4' home. or ot appropriate. adult-.suJ)eT- ient is within IUCh of/iCiDl duties'. 
We4 mpportive r ng arrangement, taking into ma1/ ezempt a "(11) DENIAL OF ASSISTANCE FOR 
consideration need.! and concerns of the in- the application of .subparagraph (A) DREN WHO ARE ABSENT FROM THi' -""Aln,,,. 
ditrlduol. un the State agencv detennineJ bll reason of hardship aT .fl the famU1/ includes SIGNIFICANT PERIOD.-
that the i Vidual'.! current living an individua.l. who ha..s been battered or· mb- • '(A) IN aZ.EJu,.--A '~ta_~l6Ctohich 
i..t aPJ)T te, and thereafter jectefJ to e%P"e:me cruel4'. .. made under 

the i .. uaI and the minor child "(ti) . LIMITATION.-The number of familfe.! the gr~n~t:;to~s~~~~~ with respect to which an ezemption made M has 
agTaph (Al(U)(1l) reside in State under clause .(i) i.! in effect for a w· 

ement as a condition 01 the "ear ah4U not ..... -- 15 -cent 01 th~~::~:1 other pt 01 a..ssistonce under the State • _\..~ _. .tent 
iun4ed. under this part attributable .;,.r,;._.A. monthlv number ollamilies to which 

provided b1/ the ·Feder~!~;:~~:"~ is pro1nded under the State ·PTogram 
.z• __ ..: ..-,... under this part. . '.. ."J",{"''';;.ti-'''' 

",,,,"uve appr"JI..... "(iii) BATTERED OR SUBIECT TO. EXTREME ,. 
. cwn.sta.nce.s change and ·the (_) 

mene cea.s]fte-jto~[b~e~a~pprEo~pria~~"~)t-~:!~~:~~~~I ELTY DEFINE.D.-FoT purposes of clause l, "(iO individual ha3 been battered: or subjected to ex- ESTABUSH GOOD 
clause treme cruelty if the individual ha..s. been sub- ma1/ atabli.sh 

· jected ~ .. h (A) 
clause "(1) phvsical acts that resulted in, or threat- to rubparagrap 
graph appropriate if ..tuch ezcep. 

"(1) :z~ to result in. phllsical injuTJ/ to the individ- LS ~;';:.;~:': for in the State plan .submit. 
guardian "(II) serual abuse; ~ to JeCtion 402. 
lCtibed "(III) .sezual activity involving a dependent DENIAL OF· .usISTANCE FOR RELATIVE 
b child; . TO NOTIFY STATE AGENCY OF ABSENCE 

"(IV) being forced O.! the caretaker relative of CHIU,.--A State to which a grant to! made 
a dependent child to engage in nonco7l.!e1l.SU4l section 4I)J .!hall not use any part of the 
:.uual acts or acffvities; .. grant to provide a.uistance for an indiutdual 

."(V) threats of, or attempts at, physical.oT .wlu) is a parent (or other caretaker rel~e) of 
IeZUfJI abuse; . a minor child and tDM fail.! ·to notify 9!! agenC1/ 

mental admini.!terfng the State program fy.nded under 

I :"A~~~~~~~~~¥rk~~!~~ this part of the absence 01 the ()T Child from ~ the home for the period. in or PTovided 
(A) shall not interpreted to for puTsuant to wbpaTagra· (A), by the end 01 

","0· .... Sl"' .. to provide assistance to anv individual lor the 5-da1/ period that be "With the date that 
any period of time under .the State program it becomes clear to rent (or relatit'e) that 
fUn4ed under this paTt • • "" . the minOT .child urill e absent for.such period .!o 

"(9) DENIAL OF ASSIstANCE FOR 10 YEARS TO A 1J)eCi/ied or pr for. 
· PERSON FOUND TO,HAVE FRAUDULENTLY MIS· ."(12) INCOM. SECUlCFTY PAYME1l1'S NOT· TO BE 

REPRESENTED RESIDENCE IN ORDER TO OBTAIN AS· DISREGARDE IN DETERMINING THE AMOUNT OF· 
· SmANCE IN Z ... .iJR MORE STATES.-A State to. ASSISTAN TO BE PROVIDED TO A FAMILT.-II a 
whJch a graJrt is made under uction 403 sholl State which a grant i.! made under :ection 403 
not we anV'Part of the gTant to provide C4$h as- uses n1/ part ~I the grant to provide .assistance 

determina .mtance..t6 an individual during the I()..Jletlr pe- Ji any individual WM is reCeiVing a pa1/ment 
"",.,~p~:;'~; 01 the minor chUd riod',urat begins on the date .. the individual to! n.der a State plan·for o14-age assistance ap-
r! 01 .!UbpaTagra1'h (A) co~ in Federal aT State court 01 havi . proved under .!eCtion Z, a ·State program fUnded 

individual or the minor 7RO:de a Iraudulent statement or -representa un4et J)tlrt. B that provides CtUh payments. for 
, /with respect to the place of residence of ndi~ foster care, or the .supplemental security income 

HOME.-For purposes Pi vidual in order to receive assista . ulta~ program under tiUe·XVI, then the State shall 
the term ·second~hq.ti'ce . neousl1/ from 2 or more States u program.! not disregard the Pavment in determining. the 

an entitu that provides indi . uals that are lunded under this, tiU tiUe XIX, or amount of amnance to be provided under the 
·clawe (U) with a m1JPO tie. and - the Food. Stamp Act 011977, benefits in 2 or State JlTogrom funded under this part, from 

living arrangement in wh' IUch in- . more States under the .m emental security fn- funds provided bll the Federal Government, to 
are required to Jearn paT. ting .!kills, come prOgTtJm under ti XVI. the lamil1/ of which the individual to! a member. 

- ... , 
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'fenate amendment 
i No provision. 
Conference ogre' , 

appropriate relative or the State ag de-. exemptions to up to 20 percent ot their case':' 
tennines (1) that they bad Buffer • or might ;load. (Exempted !rom the EiO-month time 
Buffer. hanD In the reIatlv' orne or (2) limit Is a person who received a.1d &8 a mJnor 
that the requirement sh d be waived Cor child and wbo later applied as the' head of 
the sake of the child. her own household witb'a minor child.) 

The State shall ovtde or a.ss1st a. minor Conference agreement 
mother in nn a suitable home. a second 
chance hom. rna.ternlty home. or other ap- The conterence agreement follows the Sen· 

.. The ,confe ce agreement follows the 
.House b1ll th the moditication that States 
~,b are not required to, impose a finan-
·cial ty 1fpaternity Is not established . 

proPria ul~superv18ed supportive l1Ying ate amendment. with the modifica.tion that-
arran ent. The ainendment authorizes no assistance may be provided beyond 5 
be proprlated. a.nd appropriates !undin or years and that States may exempt up to 1 
secoDd..chance homes for unmarried nage percent of their ca.seloa.d trom this 11m1t 
parents (125 m1llion yearly tor 996 and Battered individuals may qua.lify for this ex-
1997 aDd S20 mllUon yearly for s 1998-2(00). emption, but St&tes are not reQ.uired to ex-

Further, if a State aJds e unwed minor J;.em~p;::t..;su:::::.ch~!n~d~!"V!~d"ual""O'S.,-:-:=_.,-=-:-__ --:~ 
mothers, it must requir oae who have not (6) Reduction or elimina.tio of assistance for 
completed high acho ,or its equivalent, to "noncooperation 1 d support 
attend· school unl their child Is under 12 Present law 
weeks old. If th other faUs to attend high A!J a conditio (el1gibl11ty, applicants or 
school or· a pproved alternative tra.1nl ecipients m cooperate in establishing pa._ 
program, e State must reduce her ben rnityof ch11d born out-Of-wedlock, in o~ 
or. end i . nln pport Payments, and In identifying 
Con!J ence agreement. rd party who ma.y be liable -to pay f 

e conference agreement fol s the Sen- m cal care and services for the child. . 
te amendment regarding th tate option to Howe bUl 

deny cash assistance oue-of-wedlock Block grant tu.nds may not.be d to pro-
births. The conference eement follows the vide cash beneCits to persons 0 fa.11 to co-
Senate· amendmen 'ith regard to second operate with the State chil upport enforce
cha.nce homes, e ept_that .funding is author- ment agency in establ1s g the paternity or 
ized but not propr1ated for this purpose. any child of the indi ual; ,the child support 
The conte ce agreement follows the S - agency defines co ration. 
ate arne ent regarding the school 
ment r unwed minor mothers. t 

No addi tional assistance for 
children 

Present la.w 
No provision .. 

H~ebill 
ds may not be used to pro

vide addit1 cash benefits for a child born 
.. to a rec ent o( cash welfare· benefits, or an 

al who receiv~d cash benefits at 
· t1 during the 100month period en with 

e birth of the child. Mothers to om chil-
dren are born as a resUlt of fa r incest are 
·exempted. Block grant fun can be used to 
proVide non·cash (vouc r) ILSsistance to 
young mothers an~ th children: 
Senate amendment 

Explicitly ts States ,to deny aid to 
chUd born a mother already receiving· aid 
under prograxn or to one who received 

se 

Conference agreement 
The conference agre ent follows the Sen

ate amendment wi the mod1f1catlon- that 
States must d a parent's share of toe 
family weI! benetit if the parent (alls to 
cooperat· he State may deny benefits to 
the e fa.mny for fanure to cooperate. 

!ng 

Present law . 
As a condition of A eUgib1llty, appl1- . 

cants must asSign ch support and spousal 
support rights to' State. 
H0tL3e bill 

beneti from the program at any time d r- t funds may not be used to pro-
ing e 10 months ending with the y's benefits to a family with an adult 
b h. who not assigned to the State rights to 
Confererice agreement d support or spousal support. . 

The conference agreement· epresents Senate amendment 
compromise between the, se and Senate Gives States the option to require appli-
provisions. The compro e is that States cants for temporary family assistance (a.nd 
must deny additional istance to mothers recipients) to assign child support and spa 

· already receiving istance wbo have ba- al support rights to the State. 
bles, but that S s can exempt themselves Conference agreement' 
from this req ement if they enact a law.to The conference a.greemen ollows the 

· the effect t -the State wants to be ex:' House bill. 
~C~lU~d~e~d~~=Utl~:S:F:e~d~er:'~1:r~e~Q~U7u.~m~e~D7.t=.==~--J ~ (S) No assistance for more than S years . (3) Withholding port of aid for child wbose 

paterni s not establls~ed 
P,resent law 

No prOvision. 
Howe bill: 

Block grant tu.nds maY not be used to pro
vide cash benetits for the family o( an indi
vidual who, after -attaining 18 years of age: 
has received block grant funds for 60 months, 
whether or not successive: States are per
mitted to provide hardship exemptions from 

. the 6()..month time limit for.up to 10 percent 
of their caseload. . .... . 

Senate a~ment 
Block grane funds may not be used to pro

vide cash benefits for the· famlly of a person 
who has ·received block grant ,aid for 60 
months (or less at State optiOn), ·whether or 
not con~ecut1ve. States may g1ve hardship 

If, at the time a famlly applies for assist
ance, the paternity of a child in the family 
has not been established, the State must; 
pose a financial penalty ($50 or 15 perc t of 
the monthly benefits of a family of t; size, 
.~b1chever the,State chooses) nnt e pater-
nl ty of the child is establish . Once pa ter
nity is established, all toney Wit;hhe1d 
as a penalty must be r itted to the fa.rnlly 
if it is still eligible aid. Mothers to wbom 
children are born a result of rape or incest 
are exempted am this penalty. Provision 
effective 1 y r after enactment (2 years at. 
State option). . 

(9) Dental of benefits to persons who 
fra.udul~ntly received aJd in two Sta 

No provision. 
H(lUSe bill 

Inel1gible (or block nt assistance for 10 
years is any Indi al convicted of having 
fraudulently represented residence (or 
found by a te to have made a fraudulent 
atatemen in order to obtain benefits or 
servic from two or more States from the 
blo grant,.Medlca1d, Food Stamps, or Sup-

mental Security Income. 
Senate amendment 

Ineligible for block graDt stance for 10 
years Is any person co cted In Federal 
court or State court ving fraudulently 
misrepresented res nee in order to obtain 
benettts or se s from two or more States 

. from ~e c bloc.k grant, MedIca.id, Food 
Stamps, upplemental Security Income. 

. Con" ce agreement 
e conference agreement follows the Sen

ate amendment. 
(10) Denial of aid for fugitive fel 

probation and parole viol 
Present law 
. No provision.· 

No assis may be provided to an indi-
vidual w is fleeing to avoid prosecution, 

or confinement after conviction for. 
e (or an attempt to commit a crime) 

that is a felony (or, in New Jersey, a high· 
misdemeanor), or who violates probation or 
parole imposed under Federal or State law. 

Any safeguards established by the Seate 
a.gainst use or disclosure of Informa.tion .' 
about individual recipients shall not prevm 
the· agency, under certain condi tions om 
prOviding the address of a reciple a law 
enforcement officer who is pu ing a fUgi
tive felon or parole or p ation violator. 
This provision appUes so to a recipient 
sought by an omcer t because he Is a fugi
tive but because ha.s Infotmatlon· that the 
omcer'says ecessary for his· official du-
ties. In b cases the officer mwt notify the' 
Sta t location or· apprehension of the 

lent is within his oC!iciil duties. 
Senate amendment 

A State shall fUrntsh law enforcement 0 
cers, upon their request, the address, ia.l 
security number, and photograph avail-
able) of any recipient 1! the 0 ers notify 
the agency that the recipl Is a fugitive 
felon, or a violator of pr tion or parole, or 
that he has·inform D needed by the offi-' 
cers to perform r duties, and that the lo
cation or a hension Of the reCipient Is 
within officers' C?!fictal duties. 
C 

The conference agreement follows the 
House b1ll. 
(11) No assistance for minor children who are 

absent: or relatives who faU to notify agen
cy of child's absence 

Present law 
Regulations allow benefits to cont1nue for 

children who are "temporarily absent" from 
home. 
House bill 

No assistance may be provided for a minor 
child wbo has been absent from the bome for 

. ~. 
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llO.STAT.2142 PUBLIC LAW 104-193-AUG. 22, 1996 

42 USC 609. 

PROVISIONS.-'The following 
of law program or activity which rec,eivE!s funds 
provided undl::e~r~';j:~;.,;;;:: 

"(1) The Age Dh~min.ati(ln Act of 1975 (42 U.S.C. 6101 
et seq.). 

"(2) Section 504 of the~eha.biliitat;ion Act of 1973 (29 
U.S.C. 794). 

"(3) The Americans with Act of 1990 (42 U.S.C. 
12101 et seq.). 

"(4) Title VI of the Civil Rights Act O"'~"C>4 (42 U.S.C. 
2000d et seq.). 
"(d) ALIENs.-For special rules relating to the tr~~N~o;o~f 

aliens, see section 402 of the Personal Responsibility 
Opportunity Reconciliation Act of 1996. 

"sEC. 409. PENALTIES. 
"(a) IN GENERAL.-Subject to this section: 

"(1) USE OF GRANT IN VIOLATION OF THIS PART.-
"(A) GENERAL PENALTY.-If an audit conducted under 

chapter 75 of title 31, United States Code, finds that an 
amount paid to a Stste under section 403 for a fiscal 
year has been used in violation of this part, the Secretary 
shall reduce the grant payable to the State under section 
403(a)(1) for the immediately succeeding fiscal year quarter 
by the amount so used. 

"(B) ENHANCED PENALTY FOR INTENTIONAL VlOLA-' 
TIONS.-If the State does not prove to the satisfaction of 
the Secretary that the State did not intend to use the 
amount in violation of this part, the Secretary shall further 
reduce the grant payable to the State under section 
403(a)(1) for the immediately succeeding fiscal year quarter 
by an amount equal to 5 percent of the State family assist
ance grant. 
"(2) FAILURE TO SUBMIT REQUIRED REPORT.-

"(A) IN GENERAL.-If the Secretary determines that 
a State has not, within 1 month after the end of a fiscal 
quarter, submitted the report required by section 411(a)' 
for the quarter, the Secretary shall reduce the grant pay
able to the State under section 403(a)(1) for the imme
diately succeeding fiscal year by an amount equal to 4 
percent of the State family assistance grant. 

"(B) RESCISSION OF PENALTY.-The Secretary shall 
rescind a penalty imposed on a State under subparagraph 
(A) with respect to a report if the State submits the report 
before the end of the fiscal quarter that immediately suc
ceeds the fiscal quarter for which the report was required. 
"(3) FAILURE TO SATISFY MINIMUM PARTICIPATION RATES.-

"(A) IN GENERAL.-If the Secretary determines that 
a State to which a grant is made under section 403 for 
a fiscal year has failed to comply with section 407(a) for 
the fiscal year, the Secretary shall reduce the grant payable 
to the State under section 403(a)(l) for the immediately 
succeeding fiscal year by an amount equal to not more 
than the applicable percentage of the State family assist
ance grant. 
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"(B) APPLICABLE PERCENTAGE DEFINED.-As used in 
subparagraph (A), the term 'applicable percentage' means, 
with respect to a State-

"(i) if a penalty was not imposed on the State 
under subparagraph (A) for the immediately preceding 
fiscal year, 5 percent; or 

"(il) if a penalty was imposed on the State under 
subparagraph (A) for the immediately preceding fiscal 
year, the lesser of-

"(I) the percentage by which the grant payable 
to the State under section 403(a)(I) was reduced 
for such preceding fiscal year, increased by 2 
percentage points; or 

"(II) 21 percent. 
"(e) PENALTY BASED ON SEVERITY OF FAlLURE.-The 

Secretary shall impose reductions under subparagraph (A) 
with respect to a fiscal year based on the degree of non
compliance, and may reduce the penalty if the noncompli
ance is due to circumstances that caused the State to 
become a needy State (as defined in section 403(b)(6)) dur
ing the fiscal year. 
"(4) FAILURE TO PARTICIPATE IN THE INCOME AND ELIGI

BILITY VERIFICATION SYSTEM.-lf the Secretary determines that 
a State program funded under this part is not participating 
during a fiscal/ear in the income and eligibility verification 
system require by section 1137, the Secretary shall reduce 
the grant payable to the State under section 403(a)(1) for the 
immediately succeeding fiscal year by an amount equal to not 
more than 2 percent of the State family assistance grant. 

"(5) FAILURE TO COMPLY WITH PATERNITY ESTABLISHMENT 
AND CHILD SUPPORT ENFORCEMENT REQUIREMENTS UNDER 
PART D.-Notwithstanding any other provision of this Act, if 
the Secretary determines that the State agency that admin
isters a program funded under this part does not enforce the 
penalties requested by the agency administering part D against 
recipients of assistance under the State program who fail to 
cooperate in establishing paternity or in establishing, modify
ing, or enforcing a child support order in accordance with 
such part and who do not qualify for any good cause or other 
exception established by the State under section 454(29), the 
Secretary shall reduce the grant payable to the State under 
section 403(a)(1) for the immediately succeeding fiscal year 
(without regard to this section) by not more than 5 percent. 

"(6) FAILURE TO TIMELY REPAY A FEDERAL LOAN FUND FOR 
STATE WELFARE PROGRAMS.-If the Secretary determines that 
a Stste has failed to repay any amount borrowed from the 
Federal Loan Fund for State Welfare Programs established 
under section 406 within the period of maturity applicable 
to the loan, plus any interest owed on the loan, the Secretary 
shall reduce the grant payable to the State under section 
403(a)(1) for the immediately succeeding fiscal year quarter 
(without regard to this section) by the outstanding loan amount, 
plus the interest owed on the outstanding amount. The Sec
retary shall not forgive any outstanding loan amount or interest 
owed on the outstanding amount. 

"(7) FAILURE OF ANY STATE TO MAINTAIN CERTAIN LEVEL 
OF HISTORIC EFFORT.- . 
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"(b) REAsONABLE CAUSE ExCEPTlON.-
"(1) 1N GENERAL.-The Secretary may not impose a penalty 

on a State under subsection (a) with respect to a requirement 
if the Secretary determines that the State has reasonable cause 
for failing to comply with the requirement. 

"(2) ExCEPTION .-Paragraph (1) of this subsection shall 
not apply to any penalty under paragraph (7) or (8) of sub-
section (a). . 

c 0 OMPLIANCE PLAN.-
"(1) IN GENERAL.- . 

"(A) NOTIFICATION OF VlOLAT .-Before imposing a 
penalty against a State und ubsection (a) with respect 
to a violation of this , the Secretary shall notify the 
State of the violati d allow the State the opportunity 
to enter into orrective compliance plan in accordance 
with this section which outlines Jiow the State will 
corre e violation and how the State will insure continuo 

ompliance with this part. 
"(B) 60-DAY PERIOD TO PROPOSE A CORRECTIVE OMPLI

ANCE PLAN.-During the 60-day period that be . s on the 
date the State receives a noticeprovid under sub
paragraph (A) with respect to a violati , the State may 
submit to the Federal Government a rrective compliance 
plan to correct the violation. 

"(C) CONSULTATION ABO MODlFlCATIONS.-During 
the 6O-day period that be' with the date the Secretary 
receives a corrective co ance plan submitted by a State 
in accordance with paragraph (B), the Secretary may 
consult with the e on modifications to the plan. 

"(D) Ace ANCE OF PLAN.- A corrective compliance 
Jllan submi a by a State in accordance with subparagraph 
(B) is d ed to be accepted by the Secretary if the Sec
re oes not accept or reject the plan during 60-day r. . d that begins on the date the plan is submitted. -",.till" 

2) EFFECT OF CORRECTING VlOLATION.-The SeC] . 
y not impose any penalty under subsection (a) wi spect 
any violation covered by a State corrective com . ce plan 

accepted by the Secretary if the State correc e violation 
pursuant to the plan. 

"(3) EFFECT OF FAILING TO CORRECT LATlON.-The Sec-
retary shall assess some or all of . nalty imposed on a 
State under subsection (a) wit¥espect to a violation if 
the State does not, in a~' ely- anner, correct the violation 
pursuant to a State corre . e compliance plan accepted b 
the Secretary. /' 

"(4) JNApPLICABlLlTY TO FAILURE TO TIMELY BE y'A 
FEDERAL LOAN FUND FOR A STATE WELFARE PROG .~This 
subsection shalln6t apply to .the imposition of a pen against 
a State under I;(ibsection (a)(6).· . 
"(d) LIMlTA'pON ON AMOUNT OF l'ENALTlES.-

"(1) IN GENERAL.-In imposing the pe ties described in 
subsection (a1 the Secretary shall not duce any quarterly 
payment to a ::>tate by more than 25 per nt. 

"(2) CARRYFORWARD OF UNRECO RED PENALTlES.-To the 
extent that paragraph (1) of this s section prevents the Sec
retary from recovering during a nscal year the full amount 
of penalties imposed on a State under subsection (a) of this 
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"PART A-BLOCK GRANTS TO STATES FOR 
TEMPORARY ASSISTANCE FOR NEEDY FAMI
LIES 

"BE .401. URPOSE. 42 USC 60!. 

"(a) IN GENERAL.-The purpose of this part is to increase the 
flexibility of States in operating a program design¢ to- . 

"(1) provide assistance to needy families so that children 
may be cared for in their own homes or in the homes of" 
relatives; 

. "(2) end the dependence of needy parents on government 
benefits by promoting job preparation, work, and marriage; 

"(3) prevent and reduce the incidence· of out-of-wedlock 
pregnancies and estsblish annual numerical goals for prevent
mg and reducing the incidence of these pregnancies; and . 

"(4) encourage the formation and maintenance of two-par
ent families. 
"(b) No INDIVIDU.u. ENTITLEMENT.-This part shall not be inter': 

preted to entitle any individual or family to assistance under any 
State rogram funded under this art. 
"SEC_ 402. ELlGmLE STATES; STATE P 42 USC 602. 

"(a) IN GENERAL.-As used ",' l'1.bis 
means, with respect to a fi year, a State thst, . g the 
2-year period immediately eding the fiscal year, h submitted 
to the Secretary a plan at the Secretary has und includes 
the following: 

"(1) OUTLINE F FAMILY ASSISTANCE PR .-
"(A) RAL PROVISIONS.-A n document that 

outlines ow the Stste intends to do e following: 
"(i) Conduct a program, igned to serve all politi

subdivisions in the Sts (not necessarily in a uni
form manner), that pro . es assistance to needy fami
lies with (or expectin children and provides p¢ents 
with job preparatio • work, and support Be 'ces to 
enable them to I e the program and be me self
sufficient. 

"(ii) Req' a parent or caretaker re iving assist
ance under e program to engage in rk (as defined 
by the S tel once the Stste dete mes the parent 
or care er is ready to engage' work, or once the 
pare or caretaker has receive sistance under the 
pro am for 24 months (whe r or not consecutive). 
w. chever is earlier. / 

"(iii) Ensure that par and caretakers recei g 
assistance under the pro am engage in work a . . ties 
in accordance with se 'on 407. 

"(iv) Take suc reasonable steps as e Stste 
deems necessary restrict the use and sclosure of 
information ab t individuals and fam' es receiving 
assistance er the program attrib able to fundS 
provided by e Federal Government. 

"(v) blish goals and tak action to prevent 
and reduee the incidence of out-o edlock pregnancies: 
with special emphasis on te age pregnancies. ana 
establish numerical goals for dueing the illegitimacy 

. 
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E X E CUT I V E OFF ICE o F THE PRESIDENT 

25-Sep-1996 04:02pm 

TO: (See Below) 

FROM: Jeremy D. Benami 
Domestic Policy Council 

SUBJECT: Pres Memo on DV 

Betsy just called me. The President is now scheduled to do an 
event on Domestic Violence on October 1 to mark the beginning of 
domestic violence awareness week. She wants to release the 
Presidential Memo then. 

She understands what it can and cannot have in it - i.e., no 
reference to the time limit, penalties, etc. 

Do you all have a problem with that? 

Lyn is going to be working with DOJ 
get the memo drafted, cleared etc. 
by all of us for approval. 

Lyn: let's talk when you are back. 

Distribution: 

TO: Carol H. Rasco 
TO: Bruce N. Reed 

CC: Lyndell Hogan 
CC: Diana M. Fortuna 
CC: Elena Kagan 
CC: Deborah L. Fine 

and HHS and Betsy's office to 
Obviously, the memo will pass 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

2S-Sep-1996 07:10pm 

TO: (See Below) 

FROM: Lyndell Hogan 
Domestic Policy Council 

SUBJECT: Domestic Violence Initiative 

FYI, 

As I think everyone knows, The Women's Office 
Presidential event around Domestic Violence. 
Domestic Violence Directive at that event. 

has an Oct. 1 date for a 
They would like to announce the 

I have talked with Joan Silverstein at DOJ and Ann Rosewater at HHS. Both DOJ 
and HHS support the decision to go with a Presidential Directive to the AG and 
Sec. Shalala without any regulatory measure. 

DOJ and HHS will fax me drafts of their portion of the directive tomorrow, we'll 
combine them, iron out any differences, and pass it around for comment. 

Obviously, Oct. 1 is approaching quickly, so we need to move fast. 

Thanks! 

Distribution: 

TO: Jeremy D. Benami 
TO: Betsy Myers 
TO: Deborah L. Fine 
TO: Dennis Burke 
TO: Elena Kagan 
TO: Bruce N. Reed 

CC: Elizabeth E. Drye 
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DRlI.FT--9/3/96 

H.R. 3734 (P.L. 104-193) Through The Domestic Violence Lens 

A Guide for DV and Welfare Advocates 

by Wendy Pollack , 
Poverty Law Project 

312-263-3830 X238 

The tollowing is a list of sections of HR 3734 where adoption or 
lack of adoption and/or the interpretation Of the statute will have 
potentially additional significant negative impacts on VOmen and 
girls Who are victims and survivore ot domestic violel'\co. Some are 
mandatory and cannot be'. waived, but states can be 
encouraged/discouraged to adopt with State tunds; aome are 
mandatory, but can be waived for DV viotims 1f a state adopts the 
Wellstone Amendment; somo are State options and can be defined and 
implemented by a state 1n any manner. In many instances, the bill 
is .i~ent, leaving it up to the States to decide. This is true of 
provisions such as tho child eXClusion and bonefit levels. HHS 
should play an affirmative role in encouraging definitions and 
implementation that is tho least punitive and cruel, and see to it 
that state programs are designed to transition recipionts to work 
rather than simply cut them off. ~, W. POllack, Twice 
Victimized; _.. D~s~ic V'\'o),.ence and Welfllre "J!.eforn", 30 
Clecu;"inghouse Review 329 (July 1996h attached. 

Title I--TANF 

1. Title I, S 401(b). No entitlement to assistance. This is 
deadly. States may enact their own entitlement to assistance with 
state funds and should be encouraged to do so. 

2. Title I, § 402(a) (l)(A)(ii). "Work" and "job ready" (both 
State defined) must have broad definitions to include aotivitios 
that lead to self-suffioiency, such as oounselin~ and drug 
troatmont; and flexible enough to allow for lapses in ability to 
engage 1n work activity, as demonstrated by behavior such as 
absenteeism or poor job pertormanoe, etc. 

Work required after 24 months of assistance. it is a State option 
to require work in less than 24 monts. Discourago states from 
deoroasing this time limit. States mUf'lt be encouraqed to waive 
this work requirement for DV victims who are not able to 
successfully engage in activities. This Qan be waived with 
adoption ot Wallstona Amendment. 

3. Title 
Waive tor 
nec .. ssary, 

I, S 402(a)(1)(A)(iii). Work activities 
DV viotims individually screened and 

under Wellstone Amendment. 

under 5 407. 
assessed as 

4. Title I, S 402(a) (1) (A) (iv). What are "reasonable steps" to 
ensure confident1ality are heightened for DV victims. 
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5. Title I, S 402 (a) (1) (A) (V). Actions neces£ary to prevent and 
reduce out-of-wedlock pregnancies, particularly among teens, may 
differ for DV victims (victims of "ape, incest, chi1d abuse, child 
Gexual abu .... ). 

G. Title I, S 402(a)(1)(9)(i) I!md S 464(c). State option to 
treat families moving' into the state from another state differently 
than other f,,,oi lies. Discourage adoption by state. Restrictions 
on the right to travel is a deterrent to DV vict1ms who often must 
cro ..... tate lines to escape o.buse. If State adopts this option, 
State can opt to exclude DV victims or waive rulG for DV victims 
under the Wellstone Amendment. 

7. Title I, S 402(a)(1)(B)(U). state optj,on to exo1ude 
noncttizens. This allows DV victims no escape. Discouraqe 
adoption by State. rf state adopts this option, State can opt to 
Clxc1udo DV viotims or waive rule for OVvictims under We1lstone 
Amendment. 

8. Title. I, S 402 (a)(l)(B)(i11). Objective criteria for the 
delivery of benE'fits and deter1llination for eligibi1i.ty and for fair 
and equitable treatment must be in:for1lled by the ep:idemic of DV in 
our society and among the current AFDC population. 

9. Title I, S 402(a) (l)(B)(iv). state opt1.on to require 
conununi ty service employment after 2 monthl5 of ass 1. stance receipt. 
states lIIust be encouraged to opt out of this requirement. or at 
least waive for DV victims Under Wellstone Arnsndment. 

10. Titlo I, S 402(a) (4). states must ensure that DV viotims and 
survivors and DV, education and tratnlng lind other wel.fare 
advocates, are consulted and have sufficient opportunity to conunent 
on the Stato plan. 

11. Title I, S 402(a) (7). Th1s 1s the We11stone Amendment. state 
option to screen and identify DV victims and survivors o.nd waive 
any program reqUirement that would make it more difficult to escape 
vlol.ence or unfa1rly penalize DV victims and survivors. This 
app1ie5 to all Titles of the Act (even if not opecifically cited 
here). 

States must be encouraged to adopt this option. Any individual 
exempted from tho 5 year (or less, at atate option--to be 
digcouraq~d) 11fet.im~ limit on assistance .. ha11 not be count~d 
towards the 20\ hardship exemption under S 408(a) (1) (5), S 
408 (a) (7), S 408(a) (7) (el and S 409 (a) (9). Any individual exempted 
from any other requiretnent or state option unde:r this Act shall not 
be counted towards the denominator when computing the percentage ot 
the caac10ad that fulfills the particular requirement. For 
example, an individual exempted from work participation 
requirements 'shall not be counte~ in the computation that 
determines tho percentage of the oaseload ltIeeting the state work 
participation requirements; an individu"l exempted from cooperating 
with paternity establishment and/or child support enforcement shall 
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not be counted towarils the percentage ot: the case load for which 
paternity has been eotablished and/or a ohild support order has 
boon entered. States must keep separate statistics on the number 
of DV victims exempt from each proqram requirement and the 
percentage of the caseload DV victims make up. 

12. Title I, Ii 402 (a) (7) (B) and S 408 (a) (7) (C) (11i) • The 
definition of domestic violence must be broad enough to include all 
fOrlns of OV, not just eevere physioal assault. This includes 
physical abuse such as slapping. pushing and shoving, mental abuse 
such as harassing phone calls, verbal attacks and put downs, and 
threats of physical and mental abuse including threats to take the 
ohildersn) away, abuse of the oourt system, abuGe of Visitation, 
etc. 

Required oorroboration ehould bo limited to the DV victim1s sworn 
IItatement, un] e!'lf'! there is an independent, ra8sonable basis to 
question the individual's credibility. Third-party corroboration 
does not exist in mo~t in~tanoo~ of DV (not lust among the AFDC 
population) 3nd 1s not always in the best interest of the DV victim 
or her child (ren) • It is otten wise to not CiJO to court for em 
Order of Protection so that the abuser cannot locate the DV viotim. 

13. Title I, S 403(a)(2). Bonus to States for decrease in 
illegitimacy. Any out-of-wedlock pregnancies or births resulting 
from rape, incest and/or a OV situation should not be counted in 
these statistiCS if the state has adopted the Wellstone Amendment 
(5 402 (a) (7) ) • 

14. Title I, Ii 403(a)(4) (C). Formula tor measuring state 
pertormance developed by the Secretary in consultation with the 
National Governors' Association should inolude proviSlions that 
award St<ltes that adopt and properly implement the Wellstone 
Amendment (S 402(a)(7». 

15. TitlQ I, S 404('1). GrAnts may be used in any manner 
reasonably calculated to accomplish the purpose ot this part. This 
Dhould include the provision of services necessary to help DV 
viotims and survivors become self-sufficient, such as counsaling 
for DV victim and her children, druq treatment programs, education 
and training programs, job retention programs. 

16. Title I, 
adoption. Xf 
the Wellatone 

S 404(i). Learnfare is a State option. 
agopted, exclude DV victims or at least 
1\mendment. 

Discourage 
wo.lve under 

1. 7. Title I, Ii 404 (j) . state option to require 0. high school 
diploma or CED for any family that include~ an adult over age 20 
and younger than age 51 that does not have, or 1s not work.ing 
toward attaining, a secondary high school diploma or QED. state 
option to require this under the Food stamp Program too. DiaoouragQ 
adoption. If adopted, exclude DV victims or at least waive rule 
for DV victims under the Wellstone Amendment. 
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18. Title I, S 407. Mandatory work requirements. Under the 
WollgtonQ Amendment, DV victims and survivors (in ono- or two
parent families) are exempt from meeting the work requirements and 
excluded from the denominator when calculating the monthly 
participation rate; and/or the definition of "work activity" must 
be broa~ened to include activities that lead to selt-sur!i.clency 
Buch as oounseling and drug treatment, and .flexible enou9h ~o allow 
for lapses in ability to participate as demonstrated by absenteeism 
or poor job performance. Separate work participation calcu1ations 
must be made for families wlth DV victims and survivors. 

19. Title I, S 407(0) (2) (e) and S 400(a) (4). Teen parenta 
required to be in school to meet work participation requirements 
and eligibility requirements •. OV victims and survivors waived from 
this requirement and not included in state participation rate under 
the Wellstone Amendment. 

20. Title I, S 407(8). State option to torminate ontiro family if 
. ___ an. individual refuses to engage in work. Discourage states from 

adoption. If adoption, States must adopt Wellstone Amendment and 
acreen for DV to ensure DV is not the cause of "refusal." 

21. Title I, 5 407 (h). States should impose certain requi.r .. mClnts 
on noncustodial, nonsupporting parents under age 18. States must 
first screen to C1iscover if custodial parent is a OV v:1.ctim or 
survivor and the noncustodial parent 1s an abuser to d.etermine 
proper course of action, includins ll2t contacting abuser. 

22. Title I, S 407(i). Congressional review of state work 
programs in 1999 should include review of impact on DV victims and 
survivors. 

23. Title I, 5.408 (a) (2) • state option to deny entil:'Q family 
assistance for noncooperation in establishing paternity or 
obtaining child support. Discourage adoption. States should never 
deny entire family assistance if DV alleged, even if state does not 
tind good cause. Just because a state determines there is not good 
cause in a particular oas .. doos not mean DV docs not 6xi.et. 

24. Title I, S 408(a) (5) (8) (i) & (ii). Teenage parents under 18 
must live in adult-supervised settings to be eligible for benefits. 
satety for DV victims and their children must be paramount in this 
deoision. 

25. Title I, S 408(a) (7). Five year lifetime limit on assistance. 
Discourage States from adopting a shorter lifetime limit. 
Provision waived if States adopt wellstone Amendment. ~is is in 
addition to the 20% hardship exception. See 11.2 .. nd #34. 

26. Title I, S 408(a) (7) (F). State option to use State funds on 
benefits for ohildren or families that have become lne11qible for 
assistance due to the 60 month lifetime limit .. Encourage States to 
adopt this provision. 
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27. Titl~ I. S 408(a) (8). Denial of assistance for 10 years to a 
person found to have fraudulently misrepresented residence in order 
to obtain assistance in 2 or more states. May be waived for DV 
victims and survivors under Wellstone Amondment. 

28. Title I, S 406 (a) (9). Denial of assistance for fugitive 
felons and probation and parole violators. Hay be waived for OV 
victims and survivors under Wellstone Amendment. 

29. Title I, S 406 (a) (10) • . Denial of assistance for llllnor 
children who are absent from the home for a significant period and 
failure to report <lbsence of child. GOod cause shoul.d incl.ude 
situations Where child(ren) are away from the bome for safety and 
well-being reasons due to OV in the home and it is deemed 
appropriate to continue payments to the parent (or caretaker 
relative), again for safety and well-being reasons (e.g., benefits 
necossary to pay ront/mo~tgago on home large enough to accommodate 
child (ren) When the~ return): and DV must be a good cause reason 
for failure to report absence. 

30. Title Y, S 408(b). Individual Responsibility Plans. 
Assessment ot s~ills and employability shoul~ include whether or 
not tho individual is a OV victim or survivor, the impact this may 
have on hgr ability to comply with the plan, and the DV .orvices 
p~ovi~ed by the State. DV must be a gOOd cause reason tor failure 
to comply with an individual responsibility plan. 

31. Title I. § 409 (a) (3) • penalties tor failure of states to 
comply with S 407(0) should not be imposed by HHS if such failure 
is due to the waiver of OV victims and survivors from the mandatory 
work participation requirements under the Wellstone Amendment. 

32. Title I, 5 409 (a) (5) and (8). Penalties for failure to comply 
with paternity establishment and child support enforcement 
requirements should not be imposed by HHS if such failure is due to 
the waiver of OV victims and survivors from cooperation under the 
Wellstone Am">ndment, in addition to other <;tood cause or other 
exception established by the State. 

33. Title I. 5 409(a) (7). HaintonancQ of Effort. Qualifiod stato 
expenditures should incl.ude activities Rpecifically for DV victims 
and survivors. Encourage States to use state funds for activities 
apooifically for OV victims and survivors as part of thQir HOE. 

34. Title I, S 409(a) (9). Penalties tor tailure to compl.y with~
yoar limit on aGGistance should not be imposed by HHS if suob 
failure is due to the waiver of DV victims and survivors from the 
time limit under the Wellstone Amendment. 

35. Title I, 5 409(b). HHS may not impose a penalty on a state it 
HHS determines. that the State bas reasonable cause for railing to 
comply with the requirement. lIoweve~, no reasonable cause eha11 
apply to the 5 year. time limit on asslstanee or the maintenance of 
effort. 
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36. Title I, §4ll (a) (1) (A). Data collection should l.nclude tho 
number of families on assistance that are determined to be DV 
victims and survivors under the wellstone AlIIendment and Which 
requiremp.nts they re~eive a waiver and for how long. Estimates can 
be used onl.y i1: the state aOopts and properly llnp1ements the 
Wellstone Amendment.. 

37. Title I, S 412 and S 1108. Grants to rndian tribGls and 
torritories. All provisions relevant to DV victims ana survivors 
in other parts of this statute Should also apply to Indian t.ibes. 

3B. Title I, S 413(a). aesearch on impact of this leqislation 1n 
States that adopt the Wellstone Amendment and states that do not 
adopt the We 119t.on", Amendment. should bo a priority. 

39. Title I, S 413 (b). Innovative approaches to reducing welfare 
depAndency and increa~in9 child woll-being ~hould incl.ude p.ograms 
that seek to reduce and eliminate DV in the lives of recipients and 
help victims and survivors along the path to recovery and 8elf
sufficioncy _ 

40. Title 
8ucces:sful 
state has 
popUlation 

1:, S 4l3(d) and (e). HliS should not rank a state least 
in its work program or out-of-wedlock births if that 
adopted the Wellstone Amendment and t1as a large 

(;If DV victims and survivors amonq its case1oad_ 

41. Title r, S 413(<1). 
numbers of OV victims and 
to Congress. 

HHS reports to Congress ahou1d include 
survivors iT. each cateqory to be reported 

42. Title I, S 413 (h) _ Fund1nq of studies and demonstrations 
shOUld inc1ude studio,. and demonstrations that seek to reduce and 
eliminate DV and to test methods and programs that best help OV 
victims and survivors CiJet safe and remain gaf" and recovar and 
become oe1f-sufficient. 

43. Title r, S 413(i). The U.nk between ohild poverty rates and 
OV should be evaluated and incorporated into any corrective action 
plan. 

44. Titl.e X. S 415. "aivers. HHS should approve waivers that 
sook to roduce and eliminate DV, including an entitlement ror OV 
Victims and survivors, proper screening and assessment of DV and 
individual. .esponslbllity plans that are rlexible anough to meet 
the needs of DV vioti.s and lSurvivors whether l.n crisis mode 
(safety p1anning) or not: floxibil.ity in time limits, woX'k 
requirements, services provided, etc. 

45. Titl.a r, S 114(a)(3). Medicaid. Discourage States from 
adoptinq the option to terminate medical assistanoe to the adul.t 
tor fail.ure to meet the work requirement or at l.east waive this 
rule for OV victims and survivors under the Wcllstone Aluendment. 

46. Titl.e r, S 115. State option to deny assi.stance and rood 
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stamps for oertain druq-related convictions. States should be 
encouraged to opt nut of this provision or exclude DV victima and 
survivors from this rule Or at least waive tne rule for DV v1ctims 
and survivorn under the Wellstone Amendment. 

47. Title I does not mandate any minimum benefit levels. States 
should be encouraged to at least maintain the existing the current 
bQnefits levels. Keep in mind what it takes for DV victims and 
survivors to escapp. violence and to remain sate gO that thoy can 
afford not to return to their abusers. 

T1tle II--SSI 

48. Title II, subtitle A. Eligibility ~estrictions .hould be 
'waived for DV victims and survivors under the Wellstone Amendment. 

49 • Title II, 
should 1nclude 
and whether or 

Subtitle D. Stud.\.es regarding the SSI Program 
Iltudies of the number of DV victims and survivors 
not DV 1s a contributing cause of the disability. 

Title III--Chiid Support 

SO. Title III, subtitle D. paternity establishment. DV vict1ms 
and survivors should have iood cause for refusing to cooperate even 
if not sp~cif1cally ment10ned in this seotion or at least the rule 
is waived under the Wellstone AlIIendment. Scrl!lening ror DV and 
proper notice of the alternativ~s to, the legal consequences of, 
th~ rights afforded (inoluding the right to refuse to oooperate due 
to current, past or rear Of future nv) and the responsibiliti~s 
that arise from establishing paternity should ta~e place grior to 
requesting voluntary or requiring mandatory cooperation in 
paternity establishment programs and prooedures, includ1ng gonetic 
testing, hospital-based programs, and services ofrered by ~irth 
record agenoies and other agencios. See, W. Pol1ack, In-Hospital 
paternity Establishment Bill peserves a veto, I1lnoig Welfare News, 
Vol. 1, Issue 11 at 4 (July 1996), attached. 

Also, "cooperation" should include attesting that the individual 
has provided all the information she has in her possess1on or can 
reasonably obtain about the noncustodial parent. States should be 
encouraged to adopt this; definition of oooperation. This is 
particularly important for DV vic~ims and survivors who want ~o 
est~blish paternity and/or obtain child support or who applied tor 
and wero denied a ~ood cause exoeption. If States adopt a narrower 
.derinition Of cooperation, they should excludo DV victims and 
Durvivor5 or at least waive this rule for DV victims and survivors 
under the Wellstone Amendment. 

51. Title Ill, Subtitle E. HHS should develop an incentive system 
that rewards States for Goreenin~ for current, past and future DV 
and exempting nv victims llnd aurvivorSl from paternity es;tabli .. hlnent 
and/or child support enforcement. The calculation of paternity 
establishmont percentage should exclude DV victims and survivors 
under the WellAton~ Amendment. 
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52. Tit]e III, subtitle F, S 373. State opt.1.on to enrorce child 
Clupport orders aqainst qr<lndparents 1n oasos of minor parents. 
Discouruge States f~'om adoption. If adopb.d, exclude DV viQtillls 
and survivors or at loast waive rule under the Wellstone Amendment. 

53. Title III, Subtitle I. NO noncustodial parent aCQOBa or 
visitati.on program ehould be developed or runded that may put DV 
victims and survivors at risk of physical or ~motional harm. 

Title IV--Restr ict10ns on Al iens 

54. Ti.tle IV. Restrictions on aliena receiving federal public 
benefits ehould be waived tor DV Victims and survivors under the 
Wellstone Amendment, especially if abuser 1s sponsor. Encoura9c 
States to. USe StatA funds to Covor aliens. 

Title VIII--Food Stamps 

55. T 1. tIe VlII. Income and assets of abuser shOUld not bo Qounted 
against DV victims and l!IurviVo4S 11' they have no access t:o them. 

56. Title V1II, S 815(d) (1), S 817 and 5 824. ~ployment and 
training r .. quir~ment". DV should be 900d eause for 
nonparticipation based on sworn statement of OV victim or survivor. 
No other corroboration should bQ necossary unless there is an 
independent, reasonable basis to question the credibility of the 
lndiv1.dual. Th-:l limitation on receipt or :tood stamps ttl 3 months 
within a 36 II\c'"th period, unless employed (5 824) should not apply 
to OV victims and survivors under t:he Wellstone Amendment. 

57. Title VIII, S 919 through 821. Disqua1i.ficatiom;, DV victims 
and survivors should not be disqualified for toad "tamps undex- the 
Wollstone Amendment. 

'8. Title VIII, S 822. Cooperation with ohild Dupport, 
Disoourage Statel5 from adopting this option _ If adopted, DV should 
always be good oauso tor noncooperation. No Qorroboration other 
than l.ndividualF: sworn statement should be required. 

59. Titlo VIII, S 829. Failure to comply with other means-tested 
programs. Food stamp benafits shOUld not c1ecrease if it is 
dete:nnined that tailure to comply with other programs is due to DV, 
even :if thi", is not the reason tor failure to comply by personnel 
ot other pr09ram or agency. 
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Twice Victimized-Domestic Violence and 
Welfare "Reform" 

by Wendy Pollack 

I. Introduction 
The eJttenl of dome~ti( violence In our 
society and its impact on victims arc 
well documented.1 Domestic violence 
must be prevented and reduced. Strong 
pUblic policy to this end I. currently 
..,fleeted In both fede .. ,1 and state legis
Iation2 generally limited to criminal and 
dvil codes that outline procedure. for 
pollee departments and the courts with 
respc-ct to dQme.)tic violence ~ltuatiol\.S 

(e.g., p .... sllmp'lv" OT mand.tory arrest, 
the issuance of orders of protection, 
antistalking laws, child custody Issues). 
But domestic violence affects every 
~pect of it.'! viainl.>' live$, and Its Impact 
reverberotes throughout our socle[y, 
Including our welfare system.' This 

should not be .urprislng sine<> domestic 
vloI"nce often ma k .. .s women poor and 
keeps them poor4 Only recently, how
ever, has the relationship between do
mestic Violence and the !eCelpt of publiC 
aSSistance, particularly Aid 10 Familie" 
with Dq->enclent Children (AFDC). been 
do~mented, and only recently, [00, 
have Its public policy implications been 
considered.' 

The prevalenc:-e of domestic vio
lence in the lives of APDC recipients \$ 
startling. Research supports what 
domestl~ violence advocates and wel
fare-Io-work service provide,. have 
observed for ye~TS-betw"e" 50 per
cent and 80 percent or women receiv
Ing AFOC nationwide are past or cur-

1 SI1II, ~.8 .• ChUdren', Working r..rollP 01 rh~ Mus. Co:alition of 8att~ Women Servlce 
Groups, The Children of Dom('!:tk Violence (J>ec. 1995) (unpUblished manuscript), 
Susan Uoy4, lbe Effects of DomesUc Violence on f'emale Labor Pore<: Panldpatlon 
(Nov. 1995), B_.u .". JII<TICP. STATI,,"<".S. s .. cw. REPORT, NAnoNAL CIUMF. VlCIlMlZAnON 
SURvn', VIOLI!NC~ AGAINST WOMEN: EsnMAT1!S fJioM TIre Rl!OESIGNEO SURVEY (Aug. 1995) 
Olerelnafter NATIONAL CRIME ViCTIMIZATION SURWY)i 8. Groves C\ 11'1 SIlent VIctims: 
ChIld ..... Who Wit'''''' Vlt>lM7c •• 269 JAMA 262 (993), !J!w> •• I!. WAUC"ER. TII1! BATl1!IIP.O 
WOMAN SYNDROME (19a4); IDIO>! I!. WALKER, TIu! BATT1!RED WOMAN (1979). 

• $"" e.g., 1be VlolenC<' AgalnSl Women Act of 1994, Pub. L. No. 103-322, lit. lV, 108 Stal. 
1902-55, codlR<d lr> 1'4" ., 42 U.S.C. " 1'931--'10; The Illinois Domestic Viol.nce A<-'t of 
1986, 750 ILCS 60/101 e/ SNJ. 

'Sfi JOan Zorn, woman Batt'rin8.· HlJJh Costs and /he Slale of/be Law, 28 Ci.uRINGI10IlS! 
!lEv, ~, (Spttl.t I ..... c 1994). 

4 ~I'nl. Sh.p'''' & P.II ..... P .. n ..... 'Tlo# Fjfl'<1 0/ Bn".rl.., "" ,b, l1 ... plcy ...... ' Statr.L< qf 
Women, , AmUA 55 (1988), 

'.2 U.S.C. t§ 601 ., seq. 

SPECIAL ISSUe 1996 I CLEA""GHOU5E REVIEW 

Wendy PollaCk Is a senior staff 
nomey wfth rho Po...rty Law 

Pmi«I 0/ /IJa Nstlonal ChHortnv
housa /or legal_/J$, 205 W. 
1Ifonn:>e St., 2rJ Floor, CI1IcaQo. Il 
IIOIKIO; (JIZ) UJ-38J(} OXf. 238. 



NRTIDNRL CLERPINGHOUSE 
'!' I 

TEL: 1-312-939-44536 
I 

Sep 16,96 11:56 No.OOS P.ll 

--DomfSft( VIOletta amt n'eifare R(form 

"'nt victims of domestic violence.6 1llIs 
tan alone should drastically alter the 
tenor of the: welfare reform dc-bate 
among our representatives in both th~ 
executive and legislative branches on 
the: federal and state level. The current" 
emphasIS on poliCIes that blame and 
p'lnish women and their children for 
being poor and for their alleged failure 
to take responsibUity for their acrlons Is 
misplaced. Policies that provIde a safe 
ha,bor for women and theIr children 
experiencing ~ns levels of crisis ••• 
result of current Of past domestic vio
lence Victimization must take priority. 
The link between alternative means of 
Ollandal suppon and dependency upon 
th<- abuser 10 otrons. Without an enUtI,,
ment to cash and other fonns of public 
assistance, women may not be able to 
extricate themselves and their children 
from vlo1ent "ltuatlon5, Women onen 

stay wIth or return to their abusers 
because they lack the resources to sup
po,t themselves and theIr children. 
Policies that llmit entitlement to public 
assistance Increase dependency, which 
increases domestic Violence. 

Like it or not, AFDC plays a key role 
In savIng baltered women's lives.' As 
....... S'" •• It IS, • monthly AFOC check 
provides the safety net necessary to 
allow women and children to escape 
Violent situations and to stay safe. 
Unfortunately, little:: or no awareness of 
or sen~ilivity to this Issue Is reflected in 
most of the proposed federal and state 
welfare legislation or state waiver re
queslS 0( current federal welfare law to 
the Department of Health and Human 
Services (HHS).8 Many of the policies 
falling under the rubric of 'welfare 
reform" not only Ignore the reallty of 
domestic VIolence among the AFDC 

6 jody Raphael, Prisoners 0/ Abus", Policy lmpll~atl()ns qf Ih. R.lnllot1shtp BQ'"",,, 
Do~rk VIoIen~e and Welfare llecrlpt, In this l'8Ue; /d., PRiSONtRS OF ABUSE, DoM£mc 
VIOL!.t«;t!. AtfD WEU"AI\£ R.r.ctlPT (Apr. 1996) (Clearinghouse No. '1.8IS); "'" DoM£ST1C 
VIOl.l!NCl!o 1'WJro;; '1'11! UIlI'OLD W£l.rAI\.E·To-WORK STORY Oan. 30, 1995) (Cleartnghouse No. 
SI,820); /d,. Chl~AGO CoMMONS WUT HUMDOLDT EMpLOYMENT TRAINING C~NTER (ETC) 
DP.MOtm'lA"nol'f LrrEMcr lABoftATOjq: A MQOfL '\VWOAR..E-To-WORlt PROGRAM, A PREUMlNAR'i • 
REPoRT (1993); P!GGY RoPER & GIIICORY WEEKS, WASIIINGTON SrA'" lNsTrrun< PO. PlJI\UC 
POLICY, CImD ABus., Tm<AG! !'REGNANCY, .v<D WWARl DD'ENOINLY, Is THE1lI! A IJIonc? (1993). 

, -\WIomen·. escape trum vlOlen<:e In their own ~omes IS dependent, 10 a great ~"XIenl, on 
IYanable financial ~!oOtITC:es.· M3nh:A F. n2vl" & Sus,n J. lCr:\h2~,P1"OI9C'lns 'Women't 
WeV'aro In tbe Face O/t'lolence, 21 FORDHA'" 1. Rev. 1141, 1153 (1995). 

• There are elI.ceptJons. The "Family Violence Exemption" amendment to the Senate ver· 
slon or d\~ 'Qfclfare 1~8Isl~t1on (JtR. -4, ~s amcfldt..:d a.nd PI.ssed by the Senate on 
September 19, 1995) did anempt 10 address the Issue of domestic violence and the abUlty 
of Its victims to comply ""lIh Ihe new requiRements of welfare reform. Introduced by Sen. 
P"ul Wcllstone (O.Mlnn.), the "'mendmen~ would .no ...... but nQC m.nd.ate, atatC3 to w"lve 
or modll'y !he lllrict mandates or the welfare bill 10 address the distinctive needs of eel> 
noml<;ally YUlnerable ""omen and f.mille. who are living In or neelng from danserous 
homes. 'I1\e :amendment did not Burvlve the joint HO\lSe-Scnate conkrenc;c committee. 
Also, a resolution thaI expre",<ed Ih(' _ of C.on8r<'S' .h •• any welforo reform teSlst.. 
tion passed by Congress should protect women eX~'Iicnclng domestic vlolence was 
adopted unanImQ\.L51y on May 9, 1m, by the House Budget Committee. The resoIution 
Is nQ9( part of the FY 1997 budget ",solllllon .nd will be voted on by the full body. 'Ihl< 
effort was engineered by Cong. Lucille Roybal·A1lard (!)-<:aJ.). Senator Wellstone wJ\l 
c:lrcu1atc: ht.:. ver,,1on of th~ R:wlutlQn on lhe Srna[e side. NO rul1.her congressional 2ctlon 
has been taken at this wrltt"" 
UUh's SIngle Parent Demonstration Project (SPED) ukes an individualized approach to 
wel"'"e reform ~pw emphasIZes mUlUal responsibility of lhe government lind the fami
ly. There. are no IUcd II~ IIml~_ C~se nu~8~r$ hllvc • duty to 9otOr'k with every cliCf\t, 
regardless of the barriers she may face, and to prOVIde lhe needed services, including 
counselina f.,. dome.tlc violence Victims. Individually designed ~If-sumclency ogree
ments consider each dlent'5 partktlbr b:uricl'li. POlrdclpOltlon in SPEO lnctud~ actlvltles 
which address these various barriers. 
Under section 1115(2) of the Social Security Act, the Dcp.nment of Health and Human 
SE>fVl~~ (JD-(S) m2y llpproYe w4i~r" (or ~pc:rlm('.'n(.tI programs thaI are likely (0 3SSl:il 
In promoting the objcCIiVes of the Aid to Pamilles with Dependent Chil<iren (AFOC) pra-
gr.m. 4l U.S.C. t 131~(a). . 
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populotion hilt also punish victims for 
being victims. Unr .. aUstk reqUirements, 
harsh p<!nalties, and mlsguld .. d Incen
Uves on .tates put added pressure on 
domestic violence vlctlms to choose 
between personal safety and economic 
support. These polkies also Inctt'ase the 
risk of abus<! .. 

lbe federal welr.ue conference hm. 
H.R. 4. ",hich w.s vetoed by the Pre.
Ident on January 9, 1996, contained a 
number of harmful provisions addresscd 
In this artide.9 Many of mese provisions 
are already Incorpotated In sc;ver.1 ".te 
welfare progr:.tm!l> under HilS w~ivers 
and are likely to be Included in Future 
Incarnations of federal welfare reform 
legislation. Further implementation of 
these 1X'1ldcs wLll rC3111t in I"W!gatlvc con
sequences for mn~t A~ recipi~nt.G for 
a variety of reasons but Will have partlc· 
ularly devastati!lg effects on most of the 
50 percent to 60 percent of iWDe redpl
cnt3 who are also victims of domestic 
violencelO 

The following discussion reviews 
provisions of H.R. 4 that would limit 
e!ltillernent to publiC asSistance and 
thereby create potentially grave conse
quences for dom .. stlc violence victims. 
If mese provisions become law, states 
may choose to Implement them through 
state law and/or required <\ale plans In 
w"y. that decr~ the danger .nd the 
damage to women and their chlldrenll 

Some suggestions are offered. 

Domf..'sltc Vfolcltce and wcifare Rf(orm 

11_ The Child Exclusion Policy 
H.R. 4 would have denied addllional 
caoh benefi'" for a child born '0 a f.unlly 
already receiving cash assistance or if 
assistance was received at any time dur
Ing \he ten-month period ending wlm 
me blnh or a dilld.12 I'lmbom chiklren 
and children born ~ " result d !'liP'! or 
Incest were excepted from this provi<lon. 
States were entitled to ·opt out" of me 
c:hild exclusion provision by passing leg
IslaUon speclfkally exemptlng the >latc. 
If states did nothing, child oexchl<ton 
would become the law automatically. 

This provIsion wrongly asslImed 
that women get pregnant to Increase 
their bencnl amount in spite of mount
Ing ooel2l sdence research finding IInle 
or no correlation between the level of 
welfare benefits and birmratesH It also 

9 H.R. Co!<P. REP. No. 4'0, 104th Cong., 1st Sess. (1995) (t'Ollference report '0 accompany 
H.K 4), Th13 bUl took 113 hili number rrom the initial Ho...., or RCpK""ntotlv"," bill, the 
P"""ool Resp""<lblllty Act, H.R. 4, lo-ith Cong., hI Sess. (995). H.R. 4, tk. I. t 103. 
Block Grants to Stat.s, amends pI. A, til. IV (c<xItned at 42 U.s.C. U 601 # seq.). 

10 ~ny other lmporbnt provisions In H.R 4 and state den\On.~ratlons have :J negative 
lmpad OIl domestic violence vl(1to1!'O hy dt!-nylns them c:a~h and other key supports. 
'I1lese Indude provisions 00 noncitizens, Medicaid. and the Food Stamp Progrom. 

11 H.R. 4, tit. I, 110', pl. A. § 402. 
U Jet., pl. A, I 408. 

US«" Michael c. ["u . .;y. If 1t ~tl\S Too Co<xt to ~ True, It Pl'Oh:a.bly Is: ObS(,rv:ltlnns on 
Rutgers UniverSity's Initial Evaluation findings 'I1tat New Jersey's Child Exdu.,lon Law 
tlas Not Reducrd AFOC Birth Rates ... Contrary to Previous Claims by Its Supporters 
Oune 21, 1995)j G~QO"Y 1\(:5, Till! IMPAcr Q, ~EU"AR2 ON YOutiG WOMW'S CKTT.nRFARtNG 

DtctSIONS (1m) (avallabl~ from the Urban Institute); Joint Statement by 76 Researchers 
Re, Welfare and. Out-of-wedlock Births (June l3. 1994); CoNORESSION.l BUDGET OffICE. 
SoUKCES 0' Surro5tT fOli Aoou!sc~ MOOTHEN 4:3 (1990) (-[sltudles of thp. ,.ffeC'1~ of APDC 
on the fer1ility of Female .een.gers nnd no evidence that benent levels cncoul'3ge child
bearing"); Mark ~nk. Fert/llly Among Women on Weifarl!, Incidence and De,rmntncmrs, 
S~ AY.. SocIO. 1\1lY. 29<1 "~O' (Ap', 1989); DoVld F.Ilwond " Mary Jo B.ne. Th~ Impact of 
AFDC on family Stru<1Urc and LIving Arrangements (1984) (Working Papcr No. 92A-82). 

SPECIAL ISSUE 1996 I C"'OINGHOUSE REVIEW 



NATIONAL CLEAP.HIGHOUSE TEL: 1-312-939-411536 Sep 16,96 11:56 No.OOS P.13 
:....J 

,. 

I I 
vomesNc vIolence and 't"elj!u\' Reji.)nn 

failed to deal adequately with the fact 
that domestic violt"nc~ often inc1udes. 
rape an<l Incest. I. 

Like it or not, Aid to Families with Dependent _ 
Children plays a key role in saving battered 
women's lives. 

Although the fe<leral legislation 
allowed exempUons 10 Ihe c1uld exclu
sion policy for children bom as a result 
of rape or Incest, a<lvocates Who have 
dealt with the exemption IMue as part 
of Ih" AFDC pOlernlty estoblishment 
an<l chil<l support cooperation eUglbility 
requirement know l.hi~ i~ not a ~ill1ple 
issue in til welf;are system tru.t is often 
pr"mised on Ih" belief thai women <lo 
not tell the truth about thC6C matters. 
Wh~t .hould be 0 fo;,ly .tr.o;gh\f""".rd 
proce<lu..., ClIn <lissol\'e Into an unnec
essary and maddeningly complex ordeal 
(or victim$.I~ For st:ltC$ choosing not to 
Opl OUI of the chil<l exclusion polley. 
four .rCI.3 Q( C'QIlCe'nl emerge. 

First, it would be up to st!lies to 
define rape and incest. And what is 

rope? b it "real" nlpe with a 6t~nser as 
the perpetrator' and the use of physical 
force. nOl lust threats?16 Doc. It Include _ . 
marital ra~? IG ra.pe in this dvil laW" 
context dlfferenl from a slate crlminal 
code's deflrtillon? Shquld il be? 

Second, 5tates would determine the 
type of corroboration necessary as 
proof of tape or lneat. Mmn there be a 
pollce report? A medical report withln 
24 hours of Ihe incident? Would eVi
dence neceMary to con"in~ a court d 
law to convict the ""plst be enough to 
convince a welfare department that a 
rape occurred? 

Third, to W"hom find unde.- W"h~t cir

cumstances must a rape or Incest sur
vivor reveal this most personal of trag
edies? To a public Q.ssist2nce casework
er with no training in domestic violence 
IS5ue~ in a crowded omce with no pri
vacy, no 8t1~rflnlee of confidentiality, • and no support systems In place to help 
her dcal with th~ conscqucm:es of such 
on Intrusion into her priw.cy? 

Fourth, when an<l how would 
Moe appllcan ... and r'Cdplcn ... be given 
notice of the exempli"" to the child 
exclUSion poUey ror chiI<lren born as a 

14 "E2d\ year (1992 ~nd 19931 on ~stlm:illed 500,000 women WPOC' thf! vtct:lm!lt of some form 
or rape: or 5C;;w,,1 tI!'L"i;;tuit. nllr1.),-rour pcrt::C"nt of thC!X' victlmlzallom w~r~ completed 
rapes. and an additional 28 percent were attempted rdp<~S ..•• Friends and a(q\.l~ln
lances ·commItt<..·d o.lx.lUf hatf of aU rapes and !>Cxu~1 o.SElQ.ulu:. Il'\tltnlitt" off""nders (hUE:~ 
band. ex-husbJod, ooyrrlen<i or ex-boyfriend) COllunU(cd an additional 26 percent. 
Ahosether. ofTE'ncif"r" known to the victim accounted for about thrcc.quartcr!lO of all 
rape" .nd KX\lal .3~ault3 '-galf\5t women. Strangcr:s ~omrtJ.ittcd 19 percent of such 
assaults.- f'\lATlONAl. CRIME V,CI1MIZAnON SUJl.VEY. wpra note I, ar 6. 
3e~1 :studlc", rCpUtt • high a."'"'K>dation ~twC"cn to:nilSc prcgn,ncy and ~x .... al .. b\,l..~. 
Prom one-h~lf to two-thilt1s of young molh~rs surveyed had been sexually molesled 
ptlOt" to their nrst pr<egtUt'lcy. Over -40 percent had ~n the victims of r:ape'. M ~ny u 
Z, ~em became plegnant ~ :J dtTeC\ resuh Or rape. Previously victimiZed glri:;l may be 
more llkely ro gf'T pregn2lnt Intt"'ntlon,Hy-ln one survey sexua1 ahuse \'Ictim.<; were 
twice N likely.., nQnvlalm" to say they wanted to halVe a baby. 
P:attcm.s or td\lh ~b\l~e or ICCn.:lge Blrls le:adlng to prt.·grt!tt\d~' etnerge from the re~lts. 
Only Z9' percent Qr wb~ born to leen mothers are f;.tthcrcd by tccnagcf3. and 71 ~(
cent Ire fathered by men over 20. On«-: ~,Yey found thl.t 46 percent of abusef'lli: were ar 
I~ ten years older 'h~n their vlctlmt'. A<iuh me" a.te particularly Ukety to be the fnlhers 
of chtldren born to very young Rtrl:"!. further, tn one study of teen mothers, more than 
()ne-qU2rter of the vlC1lms wen.' :.1.bll~d hy m21f! family mcmbcts--falhL"fS, gr:.lrtdfathcrl\. 
brother., und~3. lind othCf5. Only a :small numlx;r reported that they "Were abu~ by 
_nge~. Fathe~. grandfathers. brolhc~, and undes accounted for almoSt 38 percent or 
1993 Itlinols sexl):)1 obu~ COlSes. THE OUNCe OP PREVENTION "FUND, HBART TO HEA~: AN 
IM'roVATIVE MPItOAC:" TO PREVllNnNG CHIW SEXUAL Al'USE (199')j Kathleen Quinn, Tee" 
PwRnancy or Adllh Abuse', COAlITI()N Cm~MI!NTARY. Spring 1995 (avanlble from the 
Dllnols CoaHtion Agaln .. '>t Rex\.lUl N!'Iau1t). 

J~ Sre sec. m. ltif,.a. for a di~us$'l')n of p"1t<:mlty <:s-t:.l.bUshmE-T'lt :Jnd child support enforce
lnent. 

16 S. S1.IMN E.'iTlI.ICH, "RfAl RAf>1i (1987). 

--
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result or rape or inexst? Applicants and 
recipients must be glvpn :ldeqtl:,He 
notice of exception and due process If 
denied an Increase in ~ncnts rOt the 
!OIddition~1 chiM. At th ... very leM.t, :ade
quate notice must be comprehensible 
oral and written notice when the state 
;lgenq becomes =-W":I;p;" th:1t a wom~n ill 

pregnanl or al Ihe time the child IS 
added to the hou.ehold, .... hlchever 
comes first. 17 

These COncerns are real. Women 
and girl. va.tly underreport r.pc and 
incest. Studies Indicate th .. , victirn~ oftt"n 
do nO! tell any third party about sexual 
a33ault. Peat, guilt, and sham<:: prevent 
women from reportif'l8 c:t"'Xllal :l!' .... allit 18 
sexual assault Victims otten do not want 
their family, friend., or the media to 
fmd ou\.IY Only 16 p<'w'nl of wOm<'n 
Who are sexually assaulted report the 
crime to the police ,10 The National 
Women'. Study .... 1""'< Ih .. victims had 
a medical examination In only 17 per
cent of aU rape CO""." In only 30 per· 
cent of thes;e C:1S4!S wp.r~ doctnrs 
informed Ihal a rape had occurred.'1 In 
cases where the -women received a 
medical examin.Hit'ln. only 40 percp.nt 
had the elGlmlnation within Z'i hours of 
thc a~~auh, Pailure' to disclose sex\l;tl 
... s~ull to doctors .nrl rl .. lay. of mor .. 
than z4 hours are likely to lead to 
incOnclu.lve medical determinations of 
sexual a9s~ult. Mo(t.'(\ver. ~\I~e m~ny 
women do not sulrer serious physical 
injurlcs during ~elt\.lat assault. reports 
often do not .... st11t In .... 1I.hl .. rnediC<ll 
delerminations as 10 whether an assault 
occurred,n Incidents that are perpetrat· 

ed by intimate offenders ~re unlikely to 
he ~port..ct2' 

Expecting untrained casework.,,, to 
probe vlctim~ about thcit sexu:t1 :1ssault 
In :In In::lppropri"'t~ setting Is another 
VIOlaUon of the V\c1tm. How many men 
victimized by rape or incest ?,outd 
reveal that Infnrm.,lon to a stranger 
Who was not adequately trained in deal
ing with the3C ISSUC6. who did not Iu"e 
the V:lctlmts interp.~ts at heart and may, 
In fact, have diametrically oppo.ed 
lntere$~ O.e., reducing the cQsetoad, 
reducing Ihe ",Ie or illegitim.cy among 

The child exclusion policy would further pressure 
statl!l to tkfine narrowly the exemptiom for chi/
arm born as a result of rape or incest and to 
demand third-paJ"o/ corroboration that does not 
exist in most imtances. 

recipients, increasing the r.ate of p::lteml
lie .. eslabllshed and child support orders 
entered, Increasing the rate of employ
ment 1lIn0000g r«lp'cnts, etc.) and with
Ollt. :at th~ very Iea.Cit. the assurantt of 
confldenUaUty? 

In combination with incentives (or 
reductng a stal,,'. illegitimacy ratio and 
abortion rate, die child exclusion policy 
... ould further pre$$Ure states to define 
narrowly the e"emptlons for children 
born as a resII1I of rape and incest and 
to demand third· party corrobor~tion 
that does nor exl't In most in~tances of 
rape and Ince,1 (not lu.t among the 
AFDC populat.lon). In addition, the 

17 S~S NATIONAt en. nN WnM'N 8r FAMILY LA .... TKB -GooD <:Aus!." ExCePTION TO THE 
COOr.IIATlOH 1\0<1, ...... "" roR Arru<:.\1m '0' .\FDC c;,.."" S",,"'RT 099$) (Item No. 169> 
for examples of notices ot the right to claIm a Rood-<:ause exception. 

18 J\1OrT'11 MV~lClt, Y'OUNO. POOR. ArfP P1I.I':~NANT; THE PsvcHOLOOY or TeEl'lAOl Mcnn!RJlOOD 

(tW}). in • survey funded by Ihe Ounce of Prevention FUnd. 39 p<:reenl of the teens 
reported that they never told Ilnyon<" :about the &ex\.l~1 "hllse they operlenc('<! before 
the survey. lei, 

19 NA110"'hL VICTIM CTR., ~B IN AM'P1U(:Al A lWsoRT TO "I"ttI NAnON " (992). ~nty...one 
percent of rape vlc[\ms were concerned that lhelT faml1y WQuid flnd out, 68 pe~ent 
feOlrM th~t oth~r .. nu'~idt" their family would flnd out, 2nd 50 ppn:'ent had «(.Ir'\('erns that 
the mc=dla would publlsh th~lr narn<::$. 

20 ld. 'R2.pe rem;:llns the mo~t undE'f"fE"POrtN'1 violent crime In Am("rlc~. 

"Id, 
21 ld. at-4. 

H NATfOtlhL CAlM! V'1CTlMIUTlQN SU~"'VY, fUI'''f1 not@ " at t. 
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child exduslon polky would do noth· 
Ing to protect vl<:tlm. or rnpe and Inre.st 
from fllfther victlmiZlnion by the welfare 
system, Its employees and contractors. 
and Its misguided poliCies. z.j 

To overcome 30mc of the,se prob
lems, :advoC2te9 ~h()lIld revIew their 
stat~s' crI.mirulI code and civil or criminal 
domestic violence statute to determine 

Leaving it to staUs to define cooperation with 
paternity establishment has already proven haz
ardous for recipients of Aid to Families with 
Dependent ChilJren. 

whether dennltlons or 'he term, that 
co""r incidents of !nces! ~nd NJ"!, one! 
the eVidence necessary to convict an 
offender of these crimes, are useful. 
Women's advocates have ~n Writing 
laws and outlining practices and pr<Xe
duret concerning violence 2Ig~fnst 

women Issues for years, and motoy good 
examples are avaUable in several states. 

Advocates shoUld make sure the 
terms tor ~t and rape ate not so nar
row or wgue that women who are vic
tims are Improperly denied J"slstance. 
Por example, current federal regulations 
limit the good·cause exemption. for 
coOperation with paternity establi.h
m .. nt and chlld ,urport enforcement 
proceedingS to children ·concelved as a 
result of incest or forcible rape. "Z~ 
AlthOUgh nOl ""cessallly Ideal language, 
the 1IIinol. Crimlnlll Code uses the 
, .. rms "sexual assault" and "aAA!"'vated 
sexual assault" Instead of "rape" or 
"fOt'dble rape": 

The accused commlls criminal 
oexual .... ault if he or she !com-

2~ lUI. 4, tit. I, 110', pl. A, t 403. 
2S 45 C.P.R. 6 ~32.~2(aX2XI). 

rollS an act of sexu.l penetrotlonl: 
(1) . . . by the use of force or 
tlm:at of force; or (2) , , . and the 
accused knew that the victim was 
unable to und.,...tand the ..... ture 
of the act or was un.ble 10 give 
knowing consent; or (3). : . with 
a victim who was under 18 years 
of age when the act was commit· 
u:d and the accused w .... a farolly 
member; or (4) ... with • victim 
who was at least 13 years of age 
but under 18 years of age when 
the act was committed and the 
accused wa5 1? yeal'S of age or 
OVer and held a position of trust, 
authority or supervision In rela· 
tlon to th~ vlctlm.2JIS 

"family member" mean. a 
parent, grandparent or child, 
whether by whole or half blood 
Or adoption and includes a step
grandparent, step-parent or step
Child. "l'amlly member" also 
means, where the victim it a 
child under 18 years of age, an 
accused who has resided In the 
household with such child con
tinuously for at least one year.27 

-FQfCe or thre:at of force" 
means the use of force or vio
lence, or the threat of force or 
violence, including but nOl llmlt
ed to the following situations; (1) 
when the accused threatens to 
use force or Violence on the vic
tim or on any otht!r person, and 
the victim under the circum
stance. reasonably believ<:d that 
the accused had the ability to 
execl.1!e that threat; or (2) ~n 
the accused has overcome the 
victim by use of supenor strength 
or .Izc:, physical restraint or phys
Ical confinement. 28 

:06120 lLCS 5/12-13. Sexual .s.ault Involving a famny member (brother, sL'Uer, fa,her, 
mother, t;teprather, or stepmother, whether by whole or half-blond or adnplnn) :and a 
woman over 'he aBe or 18 Is denned a. "Incest,· consistent with the illinois Criminal 
Code. rd. at 5111·11. 

27 rd • .. ,/'2.12«). 
2IJ rd . .. S!12.12(cI) 
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DemesNe Vlolenc. ana welfare Reform 

Aggravated criminal sexual 
.usault (;ndudc.l ... the accused 
(Clllslng) hodlly h.nn tn the vic
tim .. , ,l9 

Under lllinois's six-month paternity 
establishment waiver req\le~t. to be 
excepted from CO()pc'fation with p<Jtel" 
nity establishment and child support 
enforcement for Incest and rape, an 
AFDC recipient m\.l~' furnish thht.1 .. pany 
eorrobor2tlon. Thus, the Ulinols 
Depallment of Public Aid puts a greater 
burden on an ArDC recipient ~kJng 
10 pmv.; thO! her "hitel w'" bom .s • 
result of rape or Incest th.n is necessary 
to <onvlct the offender of the crime: in 
an IllinoIs court of bw.30 This is not 
acceptable. Incest and rape survivors 

__ ,h"uld _not. be held to an Impro!",rly 
hJgh stand:atd. It. woman's confidenti:;aJ 
statement should be sufhelent to estab· 
li.sh that her child wa~ burn 3.5 a I"Csult 
of incest or 5<eXU"t 2SS,"ult, unless there 
IS an Independent, reasonable basis to 
doubt the veracity of hel ~tatemt:'lIl. TIle 
In"formation given by the woman 
regardine the incest or sexual assault 
ohould not be di.do • .,d to any other 
Indlvldu~1 or entity (including the feder· 
al eovernment and OIher state agen
des). AU documentatiorl produced ,dat
Ing the drrumstances under which the 
child was conceived should prominent
ly display a statement to tIili effect, 

Advocates must work with state 

welfare agencies to sensiUze casework· 
el"a tQ Ihc:~ lS5ues. At the very least, a 
good referral system mu.t be put in 
place to ensure that women are not 
unfairly denkd the additional benefits 
necessary to ctre for their n~born~ 

III. Paternity Est.bli.hment .nd 
Child Support Provisions 

A. Coop<'ntion 
Cu~nt fede",1 bw requires AFDC 

applicants and recipients to cooperate 
in c3tabU~hln8 patcrnity .00 obtai.ning 
child s"pport ~I The AFOC p>lernlty 
establishment and child support en
fO£cemc:nt prosram I. al3Q referred to M 
the lV·D prosr>m. 

federal regulatiOns defltte coopera
tion as providing -verbal or written 
Info~;ltionl or documentOliry evidence. 
known to, possessed by, or reasonably 
obtainable by the applicant or =Ipi.::nt 
... or attesting to 2 hick of Info~tlon. 
under penalty of peljury."32 If the appli
cant or recipient is not cooperative, she 
becomes IM1Igibie foe eash benefits ~nd 
Medicaid, and the AFOC benefit for the 
family ., red. :<ed}~ Applicants and f'C

clplents are advised that they must 
cooperate In order to receive AfDC. 
They may be told of the benefits of 
cooperation ~l1r.h a.tO iI!'$t~bli. .. hi"8 futu1"@ 
rtghts to social security, veterans, and 
other government benefits (or the child. 
But there iB no requl""""nt tho' t.M.fore 

2'9ld. at 5/12·14(2). -'Bodily hatm' means phyolaal h.tm, .nd Inctudd, but I:. not limited 
to, oexu.lly transmitted lliseasc, pregnancy, and Impotence.- fd. U5/U-IZ(b). 

lO Ulinot. Dcp' of Pub. Aid, Slate of illinois ~ue.ot tor Federal Waiver fOf the Six Month 
Paternlry fStabUshment Demonstra'iOn (submitted July 14, 1995) <QearlnahOuse No. 
5I,ISO). The Dep.rtment of Publ., Aid publbhod .,n""II''''Cf resubtlons at 19 m. Res. 
15}'7-1~4, 1"19 (Nov. I', 199~) (amendl"ll Dt. Adm.n. Code lit. 89, " 160, 160.<SZ 
(lX2)), The emergency reQ"I.rlnn.< .ff,,·rcd by the ",.te', Jl"t1dlna watver requ_ h",ve 
not yet been Implemented. 
The I1Hnol~ Sup .. e~ r .. l1ut hlol"i ",Ireilhal .3 vk1:lm's testtmony does not need to be COt .. 

roborated for", <:rltnln.l dcfend30t to be found suttty or ~ Xlii; oIT4:r13C'. In UltnQb v. 
SChOll, 582 N.E.2d 690 (IlL 1991), the coun affirmed the convictIon of. man for taking 
'88",wted lndc~ent liberties with hit: stepdaughtet. In <loIns &0, the oourt abol1shed the 
former requlre1TlC'Ol thilt a 5Cx-utrcn5C victlm'6 tettmony be dear and c.."OIl.vlnclng Qr 
·substantially corrobor.Ued· In order (0 sustain a sex-ofTen~ ("nnvtctlon and repl~ced It 
wIth the "re~oonob1e doubt" test used In all other crlmfNlI caees.. The OOUIt notoed that 
the tC5(tmony or no other C:illegQry or crtmc: victim 15 held to be tlutomatlc~lly suspect or 
to reqUite": 2c1ciirlnn::ll proof. The corroboration tequll'l'rtumt, It s:ald, WU A ·sexlst 
anachronism.' Id. at 6?5 (quoting UUnob v. Roy, ZOI nt. hpp. :Id I(\(), 18' (l990)}, 

'142 tl.S.C II ,102(.X115). 654 " '''1. (To,I~ IV·D). 

"'45 C.f.R. I z,2.n(I>Xt) It (3). 
"/d. § 2~2.12(d)_ 
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Domestic Vlo/C',/Ce and welfllrr: Refotm 

.. ' ,_ . . Runily Viulcllcc I'I"(-Y~:nli"l1 FUlld 

Poundffi In 1'l!lO by F." Soler, the Family VI
olence PrOlection Fund Is • notionol nonprollt org.
nlzotion focusing on domestic violence education, 
prevenllun, and public policy rerorm. The fund'. 
centr:iI1 mlsslon is to stem the ~pidcmk of violenoe In 
our homes. It h .. sought to further its objectives 
through several Initiatives. 

In June 1994, the fund launched a na\lonal 
public education campaign, "1lt"re's No Excuse for 
Domestic Violence. Of designed to .promote preven
tion and intelVentinn. The campaign includes televI
Sion, radio, and print public service announcemenls, 
community organiling, and more. 

The fund funcllons .., a national deartnghouse 
for ctome~tic violf"nN" al{ A ~~lth issue, distrlbutlns 
Infocmation to I1l<'dicol researchers, health core pro
fessionals, and others On the topic. The fund has 
also developed a Nallonol Heatth Initiative on D0-
mestic Violence, which assesses and impron:s h~
pital emergency department,' re<pon""s to batte"'d 
women. Through this Initiative, the fund Is develop
Ing a model protocol and training program for emer-

geney health care "'orker •. 
The fund's Judicial Education Project aim. to 

linprove cou'rts' handling or coses involving domestic 
violence. The fund has created nalionol trainIng cur
ricula both (Of ludge. pre.iding In the mmlnol CQUrts 

.nd for Ilidges he.rln8 civil court .,..eo. It is "Iso 
developing a prOgram to educate judges adjudicallng 
child custody matters on how domestic violence 
affects children. To address the gaps between the 
l'ields o( dOm<:5tlc vlolenc<: and famlty preserv;lUon, 
the fund Is d('\< .. lopin8 a model trainin8 progr;tm. 

Through its Battered Immigrant Women's Rights 
Project, the fund works to expand victims' access to 
legal assistance .nd culturally appropriate services. 
Tbe fund has complied case. nationwide document
Ing the extent of physical and ""xu.l abulle experi
enced by Immigrant and refugee women. 

Th .. fund Ius a Ubrary of several publications of 
Intcr-c.t to advocates for victims or domestic violence. 
For mOre Information, contact the Family Violence 
Prevention Fund, 383 Rhode Island St., Suite 304, San 
Francisco, CA 94103-5133; (800) 313-1310. 

cooperating they be advised of t~ con
sequence. of eatabll.hlng paternity, 
sllch a. establishin8 d~ (.ther's rlSht to 
seek visitation and even custody, conse
quences that can prove falal for domes
tic violence victims. 

the father', fuU name and sodaI security 
number ')r the father's full name and 
other specific Identifying Information. 
Five children and their mothers m .. d ~ 
class action lawsuit on behalf of them
selves and other children subject 10 sane
!Jons. 5~ Their families had been sane
lIoned even though the mothers had 
cooperated fully and had g1~n all the 
Information that they had. The court 
entered a temporary restraining order 
stopping the sanc!lons and reinstating all 
1,800 of the families and their children.36 

Under H.R. of, the federal definition 
of cooperation ",ould have been 
repealed, and each state would have 
developed its own definition of cooper
allon. H.R, .. would have required states 
to deny a parent's .ha", or benefit. fOf 
f.!lure to cooperat~ and ,",ould have 
permitted SIlltes to impose a full-familY 
.anc!lon. ,.. 

leaving It to states to define cooper
ation has .Ire.dy proven ha:u.roou. for 
AFDC recipIents In some states. In 
Massachusetts, about 1,800 families re
ceiving cosll USistance were sanctioned 
t..eauoc ~ mothers were unable to give 

In Illlnols, a waiver request submit
ted to HHS and pending approval would 
eslablish a statewide demonstration in 
which cooperation would be deflned as 
reqlllring APDC recipients to ld<Jntl/y 
and locale the absent parent within six 
months or receipt or cash assistance. The 
custodial parent's inability to give this 

,. H.R 4, tit. I, f 103, pt. A, t 4Q8(~X3XA) Ii (B). 

'5 Doe v. G.llant, No. 96-1307-D (Mass. Super. Q. SulTolk County flied Mar. 11, 1\>96) 
(Ckartnghowe No. 5t,~. 

~ 1d. (p.-dtm. 1nJ· en' .... ,"" Apr. 19, 1996). $« also Debo ... h lhnt., M.s.sachusens Law Reform • 
Inst., Scatcment In Opposition to Sections 1 .nd 2 of H.5859 (Mar. 1996): Press Ad\·lo;ory. 
M."'""hu.....,... ~w Rdorm Inst. (Apr. 1996) (Oe.rlnshouse No. SO,I(0). 
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.specific Informauoo would h~ consid
ered a failure or re(tlsilJ to cooperate. 
San(1ions for noncOoper~tiun would be 
(!)(panded to include the tP.nninMin1'\ of 
ca$h :lS5iswnce and Medicaid nOl only to 
the parent but also to the child for 
whom paternity e'!<Ihn.hmpn! .nd child 
support wc.-e .oul\ht.3' 

8. Cood Cause 1!...~C'ptionJ to the 
Cooperation Re~uil'C:rncnt 

Current federal la'" al1ow~ dome~tJc 
Violence Victims ~nd others with good 
cau~e the opponunity (0 reque!'\t a 
""2iver from coopcr.ttlng wIth the Arne 
child support pnfnrcP'llwnt require 
ment.3R Circumsli:ln<:cs meriting good· 
Oluse exemptiun from lhe cO\)(JCJftlion 
rCQuireme nts includt. situ~tlon$ in 
which cooper.ulon Is expected to result 
In physic~1 or cmotioniil harm to Ihe 
parent or the child for whom Sl'pport is 
Gought or where the child was con
ceived as :a result of inc~·:;;t or fOrl-il)le 
rape.'? Pro<,f of gooci cause includes 
awom lStatcn'e::nts rrom individuals other 
th.n th .. <;1"lmant with knowkdg" of 
the cJ.rCUnl.Slan{':es rh"r fnrm thl;" basts fot 
the good-cause exemption. Where a 
cJOlim is b ... sed on anticlpntion of pby3i
cal harm. (he claim;tllt'.( st2temeot, if 
cr<:dible, I", suffickOl. 40 

In practice, this wDivc:r ls fillely 
requested or llranl .. d. In IT 1993, of 
approxhnately nve millIon AI'DC cases 
n3tlonwide, custodial parent$ dalmed 
good cause for refll<inc to ('()Ore""te in 
e.",bliohing p.terrllty and securtng child 
support in only 6,58S ('a.e., .nd only 
4,2~ of mo:;e claims we~ founci ""lid.l 

DomestiC Vlole",e and welfare Rliform 

Though it may be n2:1orublc to qtJCstIon 
the reliability of the"", very low ligures, 

. ""en If the .ctl.lol number of good-cause 
claims requestll.!'d and found valid Wc.:re 
!en tlrnes g"",,\(or th:tn the reported Ilg
ures, these numbets would SliII not 
reflect the extent of do.nc~tk violence 
2mong the AFDC popul:1tlon. Of course, 
nOI every yjclim of domestic Violence 
wants or nced3 an excmption rrom 
COOper>tiOn with paternity est.bUshment 
and/Qr child support enforcement. 
Howevet. these tow figurcs do renc=ct 
AFDC reclpi,>nts' lack of knowledge of 
the.ir rtght to an exernptlon from cooper-
2tJon. The CUrrent law on providing 
notice is we;1 k .md. to compound the 
problem, stale public assistance 311encies 
o/ten rail to provide any rroticc. ~1 

If H.R.4 Wl're to become.l.w, the 
feder .. 1 dermilioll 0/' -good cause" would 
be .-epe:lled. EQch state. taking Into 
account tile be.! Int~re.ts of !h" child, 
"""uld define good cause and any other 
il!'xceptions to the atate's cooperation 
requirement.·' 

M in !he case 0/' the child exclusion 
provision. there is great COncern (hat 
states would define good-couse exemp
tion., and the eVidence required to 
estabUsh them, So as to require a higher 
degree of abuse and ·official" proof 
(i.e., police repons, medical records, 
SWe agency report.) than under cur"'nt 
law;H And there i" no a.s..·mr:.tncc 200ut 
what type of noUce, If any, recipients 
would be given of the opportunity to 
request an exemption. 

Por exampk, 1II1nols·. Six-month 
patemity est:1bli~hment waiver requc;"t 

"lIlInn;;' Ot>l"t of Pub. Aid, ;up"r nQte 30, 19 III. ReS' 15,,,-,,4, 15492-20, '''pra note 
30. 

~42 u.s.c. I ffl2("Xl6){B) ("gO<Xl cau,,", (or ,duslng to cooper.uc as determined by the 
Stat(!: a8en~y in a~~'''rUance wllh sun<Lirlb presc;ril>L'd by lh(~ SPcret2ry, which !Ot::lI1d:Jrd$ 
shall (;t.ke Into ronstder:Hlon the tl('~t It)tercsls of the child On WhOK beh •. llf aid 13 
claim"d ... "), 4S C.P.R. n 232 4~.49 (st.nd.,'d.; pre..:rllx.'d by I1HS), set! also NATIONAL 
en. ON WOMEN {It fAMILY l.A.W, THE "GOOD CAusr." EXCPPTION TO THI! COOPUATtON 
REQUIREMENT fOR APJlU('AN""T' FOR MDe Ctm.D StJt>ttoRT (1995) (Hem NQ. 1(9). 

59 4, C.P.1\. § 2R4Z. 
'Old. I ~32.43. 
<4, u.s. Dp.p'T OF HEALTH &: HUMAN SeIlV:i., (:HILD SUP1"ORT ENl'ottCEMPNI': EIGHTEENTH. ANNuAL 

REPORT TO CON\'RE~ fOR lliE PERIOD Ef'lDJNG SEPTEMISER 30. 1993 (1995), 
"45 C.F R. ~ 232.10 & .pp. A. 
') H.R. 4. til. m, ."hr', n. I 337(3). 
44'5«: :;.ec. n, supra, for 2 dl'5<'lJssion of the l'hiJd E-);:du~lon provlsiun, 
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would limit the exception that allow! aid 
10 be paid when pot<!mity i. no< ~.",b· 
IIshed within six momhs of receipt of 
COIsh assistance to cJrcum:\t~nce3 where 
(1) C'OOper~1fJon wa~ f"'Xpe<tffl to 1't'$\lh In 
phpicod or emotJonal hann to !he CUStO
dial parent And/Qr child, aud format 

Because victims suffir many types and tkgrees of 
harm as a result of domestic violence, each woman 
must be alwwed the time andjlexibility necessary 
to fitul safety, to begill tbe healingprocess, and to 
become economically self-sufficient. 

third·party corroboration (a1rn1nal, nJed-
1",,1, Or sUle 2sency report) Indicated the 
alleRe<! Cather might inflict !/tis h.nn: or 
(2) the rustOO;"1 par<"nt had furnish"" a 
hirth ~ertific:ue or medical or law 
enforcement records Indicating the child 
was conceived as the result or Incesl 
(and the custodl:1l parent "ttests to fear 
that !he allcaed fu!her might inHict phy<l
cal harm on the cu.toolal parent and/or 
dtikl). or forcible r2pe.45 

To overcome these l!::iues, advo
cates should examine their state's 
domesti(: vlolcnc<: !ltatutll: to see how 
~bll.<e is deflned ond wh.t proof Is n"c
ess. ry for a court to enter an order of 
protection. For "xample, the illinoIs 
Dome<tic Violence Act of 1986 defines 
dome&lc vIolence as follows: -(Plhysical 
abuse, harassment, intimidation Qf a 
de~ndcnt. interference wjth personal 
liberty or willful deprtvation but does 
not include reasonable direction of a 
minOT child by a part"nt Or person in 
10<;0 parent1s.~6 

The evidence n~ccs~ary to ~ub:5tan· 
tiate that an order of protection should 
be entered Is generally limited to the 
SWOTn statement of Ihe victim. 

This langll.ge I~ preferable to the 
language used 10 exempt battered 

., illinois Dep1 of Pub. Airl. '"P"" note 30. 

wumen from the 6o-monlh lifetime limit 
on the receipt of cash a~i"tancc in H.R. - . 
4:47 And the requl"-ments (or corrobo
ration of abuse are less on~rous than 
those demanded in IlUnoi$'a paternity 
establishment walv~r request. 

C. In-Hn.pibl PlltHniry Est2hl1slunent 
While the 8001 of nuking It " •• ier 

(or parents to establish paternity i. 
Sood, the push for In-ho.pltal volunt3ty 
r~h.)mify establishment ma.y be moving 
too qUickly.'" No one should be .. k .. d 
to "lgo an Important document with 
life· long consequences 60 shortly after 
giving birth \Vithout proper precautions. 

Pirst, leg. I acknowledgment of 
p>temity should nO! be allawecl to take 
precedence over steps to assu re the 
health and welfare of a new mothe, and 
he, b.by. Second, formal acknowledg· 
ment of patemity should not be sought 
unless both p.rtic. have given Informed 
COnsenl. The time between the birth of 
a chJId and discharge from the hospitol 
Is senerally very brief. It Is an ernol1on
ally cha'sed 2nd physically drainIng 
lime for !he mother. Whether informed 
consent i. truly po. sible during thiS 
time is question.ble. Third, In any 
process seeking Cormal acknowledg
ment of patcmlty, the parties should be 
furnished det.iled Information, in both 
oral and written Corm. regard Ins the 
consequertce. of the acknowledgment, 
Indudins the possible disadvarttagcs to 
establishing paternity such as establish· 
ing the f.ther'. right to as:sert CUSlooy or 
visitation or oppose :adoption .• 9 

AddItional protections must he in 
place for vlctirm of domc:otlc violence. 
nerore 'pprooehing the father, a health 
proresslonal and/or bcensed social worl<· 
er trained in domC'3tic violence Issues 
should conduct a private and confiden
tial lI1temew With the mother to deter
mine If she 10 a vjctim of domesUc vio
I"nce .nd if the 2buser I. the .child's 

";n", I11lnob Dom<oStic Violence Act of 1986. 750 ILCS /io/I03(J)'" (3). 

47 H.R. 4, tit. I, I 103, pt. A, f 408. Sec .l", .. c. lV, Infra, ror a <'ltscusslon on time limits . 
•• H.R. 4. tit. III, suhllr. n. I 331. 
49 DlmOM.1I HAIUtl.'i, MASSACHUS£m L\w Rft"FORM fNST., Cot-U-tENTS ON nu:: PROI"OSAJ. TO RCQulJUi: 

H05PrrAL~ TO AS!\IST TN 'F...,.. ... nusI-fING P"TDNm' 11,4944, 06(199'). 
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falher. Ir Ihls I. the case, the falher 
.hould not Ix: ofT",.,.;! tll" opportunity to 
sig" ."n :lcknowledgmp"t of l':l~nt~ge. 

IV Tune Limiu 

H.R. 4 would have set a maximum 60-
month lifetime limit on reccipt of cash 
.... i.tance paid for ... ·ith [('dent! fundo.'"' 
St<ate.c; ~(')\lld h:we been otllnwed to (11f 

off benefits sooner. If a state dctcnnined 
that a redplenl was ready to engage in 
work or had received cash asslstanc~ for 
24 months, whichever wa~ earlier, the 
Sf::I,te coulrl 1"("t'}11iI"P the- f'f'<'ipipnt 10 work 

or lose bendlts.51 

Exemptions Included recipients who 
were minors and not Ihe head of a 
hou~h()kl or man icd to (he he-ad ur the 
hou ... hold. In .d'!ito",n. "(tJhp St.t .. may 
exempI a family from (Ihe 6O·month life
time IImitl by reason of hardship or if 
the family includes an individual who 
has been batteled 01 subJected to 
extreme Cfuelty."52 A hordship exemp
tion for battered women Is nO! present 
In any other part of the bill. H.R. 4 
defmed battery or extreme cruelry as, 

(1) physical acts that resulted in, 
or threatened to result In, physi
cal InJury to the IndiVidual; 

(2) sexual abuse; 

(3) sexual activity Involving a 
dependent child; 

. (4) being forced as the carelaker 
rela!lve of a dependent child to 
engage In nonconsensual ~xual 
acts or activities; 

(5) threats of, or attempts at, 
phy<lc.1 or ""''''01 .h"","; 

(6) mental abu,",; or 

(7) neglect or deprIvation of 
medical cnre." 

.. H.R. 4. tit. t, t 10'. pI. A, I 400(.)(6) 
SlId. , 402(.XI)(AXIi). 

S2Id. , ~08(.X8). 
S'rd. § 408(.X8XC)(iii). 

Public .. s~i"tance must be available 
so that women and children can le.'<: 
violent homes before the sU\l~tlon 
becomes extreme. The bill's use of the 
term -extreme cruelty" foreshadows a 
trend toW'ard higher Ihresholds ror the 
type .nd degree 01' "buS<' that mu .. be 
~xperienced to merit ;in ext"mpfion than 
are now requIred by most states 10 
obtain a criminal or ciVil order of pro
I~cti()n." Abuse should not be llmiled 
to a narrow inlerpretation of the ~ 
\yp<'s of violence li<ted In H.R. 4. 

Foe some domestic violence victims, 
the best -way to (ope with their crisis is 
to work. For many more, that is nO( pos
Bible. Time Ilrnits may be too difficult (0< 

most victim. of dome.lic violence to 
~. Because vlctIm$ suffer many types 
and degrees of harm as a result of 
dome.Uc vtolence, each woman mUSl be 
.Uowed the time ond flexiblUty ne=ry 
to find safety. to begin the healing 
process, and to become economically 
self-sufficient. for some women, this may 
take only months; for olher., a (ew years. 
For trulny wornen, the he:aling process 
extends over a lifetime, with good times 
when it is possible to work, go to school. 
take care of the chlIdn.'I'I, and get coun
oeIing, and bad timc3 when oome 0< aU 
of tho.;e thins< ."" impo$$ib~. 

Fifteen percent of the c3seload 
exempted from time-limited benefits Is 
lnSuffident to cover all bauered women 
=civioS bcncflu, let alone aU familie$ 
endUring oth.-r fOIl1l5 of dome<tic vio
lence and other hardshIps associated 
with poverty. This provision Ignores 
that violence against so many Impover
Ished "W'omcn is prevalent, that violence 
inflicts harm on 1111 vIctims. and that vln
ience makes and keeps many women 
poor. An entitlement to benefits without 
time llmits Is necessary for victims of 
domestic violence . 

5< ~e, e.g., The IllinoIS Domestic Violence Act of 1986, 750 ILCS 60/101 et seq.; see .l«> 
sec. m.ll, $UptU, [Of" dlxU5"II)o of S<xod"'\:ilUSC exceptions, 
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V. Mandatory Work Reqwremcnu 
H.R. 4 would have reqlllred that 50 per
c<ent or a ~tate3t welfa.re ca~load meet 
thp work requirement hy Octohpr 1, 
2001. The minimum number of hours 
per week to count toward a state's worl( 
partiCipatiOn rate would have been 35 
hours, of which at least 20 hours per 
week were attributable to allowable 
work a<1lvities.'S 

Allowable work activitieS would 
have Included unoubsl<.Ilzed employ
ment. subsIdIzed prlvote or publie ~c
tor employment, work experience If 

Domestic violence victims face mONn_OUS 

hurdles to emp/qyment and emp/qyment-related 
activities. 

~lIffirl"nt I'rlvOl" ,eetM employment 
was not available, on-the-job traIning, 
community service programs, up to four 
week._ of job search and job readiness 
'sslstl1nce, education directly related to 
employment for recipients 20 years of 
'g" or younger who did not have a 
high school diploma or general eqUiva
lency diploma, Job skllis training dire<1· 
Iy rebted to employmentj And sec
ondary school for a recipient who had 
nO! completed secondary school, was a 
dependent child, or was • household 
head under 20 ~rs or age. VocaUonal 
ed"r.~tion would have been permitted 
but could not exceed 12 months for any 
individual. In any month, no more that 
20 percent of adults In all families could 
meet the work participation rate. 
thrn'lgh voattlonal edl.,~cion..~ 

States would have had the option 
to require custodial parents with chil
dren under 12 months or age to work." 

The work provl.lon. In 1I.R. 04 
a.<Sllmed that aU w~lf~re recipient< .re 
equally capable of runC\ioning at a level 

"H.R. ~, til. I, t 103. pt .... , f 407. 
56 /d. I '07(d). 
57 rd. I ,07(bX5). 

at which they could find and maintain 
employment or anend and su",:"ssfully 
complete "n e<!uC<1Uon or tr:airtlng pro
gram. But domestic violence victims 
race enormous hurdles to employment 
and employment-related activities. A 
victim m.y be di>empowcred and phy>
k.lly .nd emOlion.lly $c.rre<I from the 
abuse; her abuser'may disrupt her 
attempts to work Of go to school so that 
he many remain or regain control of 
her.~A The additional hurdl~. that 
dome~tic violence victim. rare should 
not cause them to be penaliZed. Nor 
should these hurdles prevent them from 
starting on !he (13th to recovery and out 
or poverty. 

Moreover. !he 20-percent maximum 
on reCipients allowed to engage In 
vocational education would limit eco
nomic opponunJUe •. Wlthoul Job 'rain
ing. women .re oft .. n eligible for only 
low-end, low-skilled, low-wage employ
ment. Enhan~d skills leading to higher, 
wage jobs would bener enable women 
to leave violent $ituatio~ OAnd stay :iarc. 

VI. Restrictions on the Right to Travel 
H.R. 4 would have permil1:ed states to 
treat differently from other famllles those 
moving from another state.59 Specific
ally, a statc would have been allowed to 
apply the rules (including h"""fit 
amounts) of !he program funded under 
HR. 4 In the family's former slate of res
Idence If !he famlly had resided In the 
cutrent ''''te for less than 12 months. 

This provision is a deterrent to 
domestic violence victims, who often 
must cross state lines to eSC<lpe abuse. 
Many abused women have limited eco
nomic resources, e'pe-clally if' they mU$t 
leave home suddenly. Therefore. they 
often must rely on public assistance ben
efits. Denying women and their children 
a mln;mally adequate benefit amount 
<kemed Mere<""'Y 10 survive in the new 
state by limiting them to a lower beno!fit 

~ See supra not"" 1, 4, & 6 Cor research that dt<cusscs bamers to work for domestk vio
lence VIctims. 

~~ I t.R. " '". I, I 103. pl. A, If 402(aXIXBXO, 40'1(c). 
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amount set by the s~t .. th'1' are ~ing 
would cxacc:rb;,ltc the rmandal har<:l!;hlp 

they must faCE'. It wOlllrl in('wa.o;.(" c1omt:'!\
tic vlolen<:c victims' risk of homelessness 
and malnutrition, as well as the likeli
hood of their staying with or reQJmlng to 
their abuscrs,('o 

VII. Conclusion 

The "reforms· in H.R 4, other pro
posed f~cral and st.le welfare legl,I.-

!Jon, and s!<lte waiver requests to HHS 
wilt &efVe olily to funher abu~e victims 
of dom""lc violence. Many of th~se 
policies will result in the reduction or 
denial of economic support for poor 
children and their families. ToO prevent 
.. ~cond vlctImJz..1.tion of domestic vio
lence victims, the prevention and re
duction of domestic violence must be 
included as an Important goal of any 
welfare reform legtslallon. 

60 $" Oavi3 a Knihltm. SUpl"" noto:- 7; Green v. Andcr-:JOn. OJ 1 P. Supp. S16 (t.n. Cal. 
199", ajJ'd, 26 F.3d 95 (9th Clr. 1994), vacated on otber grollluls, 115 S. O. 1059 (1995) 
(Clearinghouse No. 48,733). tn Cm!>l, the plaintiff. challenged, and the district court 
InvQlid"led, Olli(omio's dllna(i~)ngt resldellq' requir('"mcnt. 
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In-Hospital Paternity Establishment Bill Deserves Veto 
Opinion ott- riak .. tuationa Cor modIers patemlty. the parties should be 

and their cbildn:lI. to counsel new furnished detailed information 
WbiIc the goal of~ it c:a5icr_ mot~ ~ut the. I!2..ss~le .~ the conaequences oftbe 
for parcqta to ~jall ~ is .. negative oonsequeuces or- aCknowledgment, Including 
sood. the push for in-hospital establishing J)4ternity. to assure possible disadvantages to the. 
voluntary paternity e3tablishment oonfideutia1ily benleen hospital riIotber of estabUshlns paternity. 
may be moving too quickly. In pcrsonnd and their patients, and 1IIlc'h as the flIther·, right to seek 
D1iaoia, Senate Bill 1388 ~ to OIlIUrc against coc:rclon and custody or visitation, or to oppose 
both hou_ of the General duress. ·adoption, ThIs information 
ANcmbIy and It awaiting thc should be provided In both oral 
Go~cmor'l signature. A health c.re profi:ssional and/or and written form, In a tansuaae 

n~ IOCiaJ walkOI' trained 'ih other' - than English wilen 
SB 1388 providea that - a domcstk: violence Wucs should IJI"o/'sery. and at an appropriate 
acwbom's unmarriod mother and (lOnduet the initial priwtc and reading levd. 
&thor may sign an (lOnfidCnri., inteMew out of the 
acImowledgment of parentage at prcaenc:e oCthe tlleaed fatbor. If 
the hospital,.. and that the new mother ia • vil.Otim of 
acImowledgmc:nt legaDy and domcati.; violCDCe and the abuser 
coDduslveJy cst&bli8hes a parent la the child'lI biological fiI.ther. or 
and dWd relationship. with all the IOOtbcr- riIk situation It idmti6od, 
attendent right. and obligations, the motbcr ahou1d DOt be ukod to 
Similarly, if a butband. who is &ian an acImow1cdgmeut of 
Ilormelly prc:sumod to be the p8I'CIltagc or denM1 of patcmity, 
!athOl' of the baby, is not the and the Ather abould not be 
biolosicaJ t8thcr. the parties may otrCRd the opponunity to aisn an 
sip a denial of paternity. acImowledtpnCDt of parc:magcor 

..... .. ... -· .. adenial ofpatemity.· -. .. -"-" 
No one abould be asked to aign lID 

important doc:umcnt with UCo-{O"8 
OOlllCqUenccs 10 shortly after the 
birth or a child without proper 
precautions. 

Fara, legal acknowledgment of 
. '. patcnIity ebouId not be dowed to 

tako precedence oyer step. to 
assure the health and welf'arc of a 
new mother and her baby. 
Institutions lIIleh as boapitab and 
bitthlns IlCIIters IDUII be required 
to have provisions in their medical 

SCQOad, formal admowlcdgmcm1 
of patctDity abouId POt be sought 
unlca both parties have given 
inf'onncd c:olUCat: The timc 
between the birth oC a clilld and 
divbarge Crom tho hospital ill 
p:ncraDy very briel It It an 
emotionally c:bargcd and 
pbylicaJly draining time tor the: 
mother. Whether informed 
(lOD8Cllt It truly possiblc during 
this time is oftct'l questionablc. 

The provisions In SB 1388 that 
require the Department oC Public 
Aid (DP A) to tbmish the 
1ICCCS8II'Y fornu to the bospItali, 
provide U[a]n Clltplanation or die 
implications of sIgnIna J)"...rentage 
and, if necesllU)'. a denial of 
paternity," and provide new 
mothers with an opportunity to 
speIIk to • DPA anpIoycc versed 
in paternity establishment rules 

·Iire ·inadequatcr Por ..... mpl ... 
there is no requlranem that DPA 
provide new motbcr1l with an 
opportunity to speak with penons 
trained ill domestic violence 
issuea, including rape and Incest. 

Governor Edgar should veco SB 
1388. Falling that, be Ibould 
~ lhat DPA adopts rules that 
adequately protect motheq and 
children. 

W~PuI1ack. 
---_.- ~ and '1'1.: .... ' ~w_~ ... .. .pro........... to IICI"CCII lor _. u"'", 1ft any.pr0c;c3S ........... '6 .• : .. _._ .". _'. _ .. _p.owrty Law Project _ 

Stqff Attorney recognize domestic violoncc and fonnal aeImowlcdgment of 
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MEMORANDUM TO THE SECRETARY OF THE DEPARTMENT OF HEALTH AND HUMAN 
SERVICES AND THE ATTORNEY GENERAL 

Subject: Guidelines to States for Implementing the Family 
Violence Provisions 

Domestic violence has.a devastating impact on families and 
communities. Every year, hundreds of thousands of Americans are 
subjected to assault, rape and murder at the hands of an intimate 
family member. Our children's futures are mortgaged by the very 
fact that they live in homes with domestic violence. We know 
that children who grow up with such violence are more likely to 
become victims or batterers themselves. The violence in our 
homes is then perpetuated into the future, spilling into our 
schools, our hospital wards, and our workplaces. 

Domestic violence is a problem throughout our society. But 
it can be particularly damaging to women and children on the 
margins. The profound mental and physical effects of domestic 
violence can often interfere with victims' efforts to pursue 
education or employment -- to become self-sufficient and 
independent. Moreover, it is often the case that the abusers 
themselves fight to keep their victims from becoming independent. 

As we reform our nation's welfare system, we must make sure 
that welfare-to-work programs across the country have the tools 
and the training necessary to meet the special needs of battered 
women so they can move successfully into the workforce and become 
self-sufficient. 

That is why I strongly encourage states to implement the 
We1lstone/Murray Family Violence provisions in the Personal 
Responsibility and Work Opportunity Reconciliation Act (PRWORA) 
of 1996. These provisions invite states to increase services for 
battered women through welfare programs to help these women move 
successfully and permanently into the workplace. Specifically, 
the Family Violence provisions give states an option to screen 
and identify welfare recipients, to find and help battered women, 
refer battered women to counseling and support services, and for 
other purposes. The Family Violence provisions are critical in 
responding to the unique needs faced by women and families 
subjected to domestic violence. 

AS we move forward on our historical mission to reform the 
welfare system, this Administration is committed to offering 
states assistance in their efforts to implement the Family 
Violence provision. 

1 
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Accordingly, I direct the Secretary of the Department of 
Health and Human Services and the Attorney General to develop 
guidance to states to assist and facilitate the implementation of 
the Family Violence provisions. In crafting this guidance, I 
want the Departments of Health and Human Services and Justice to 
work with states, domestic violence experts, victims' services 
programs, law enforcement, medical professionals, and others 
involved in fighting domestic violence. This guidance would 
address suggested standards and procedures that will help make 
welfare programs fully responsive to the needs of battered women. 

The Secretary of Health and Human Services is further 
directed to provide states with technical assistance as they work 
to implement the Family Violence provisions. 

Finally, we understand the need to have better information 
on the number of women receiving welfare who have been or are 
currently victims of domestic violence. I therefore direct the 
Secretary of the Department of Health and Human Services to 
establish as a priority, understanding the incidences of domestic 
violence in the lives of welfare recipients, and the best 
assessment, referral, and delivery models to improve safety and 
self-sufficiency for welfare recipients who are victims of 
domestic violence. 

I ask the Secretary of Health and Human Services and the 
Attorney General to report to me in writing 45 days from the date 
of this memorandum on the specific progress that has been made 
toward these goals, followed by a final report on progress 
January 13, 1997. 

William J. Clinton 
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EXECUTIVE OFF ICE o F 

TO: 

FROM: 

19-5ep-1996 08:35pm 

(See Below) 

Jeremy D. Benami 
Domestic Policy council 

THE PRE SID E N T 

SUBJECT: RE: Exec. Order on Domestic Violence & Welfare 

PLEASE PLEASE be aware that the policy of the President is that 
the time limits and the work requirements of this bill need to be 
enforced. 

There will continue to be discussions within the administration on 
how this bill is to be implemented in its particulars. But as of 
now there has been no decision whether there will be any executive 
action on this particular issue, and if so what it will be. There 
should k>e no signals from any office of the White House that there 
is any ~otential that the President will suggest exemptions from 
the time limit for any purpose. 

Executive Orders and Directives need to be carefully thought out, 
and there should be no effort by any White House office to help 
build outside support for such an effort. 

We will forward a decision memo to the appropriate people in the 
White House laying out options on this issue. Please help us 
ensure that the White House and the President have the maximum 
flexibility in deciding how to proceed on this issue. 

Thanks _ 

Distrik>ution: 

TO: Betsy Myers 
TO: Lyndell Hogan 
TO: Deborah L. Fine 
TO: Lisa Ross 

cc: Carol H. Rasco 
CC: Bruce N. Reed 
CC: Elena Kagan 
cc: Diana M. Fortuna 



E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

19-5ep-1996 08:34pm 

Carol H. Rasco 
Bruce N. Reed 
Elena Kagan 
Diana M. Fortuna 

Jeremy D. Benami 
Domestic Policy Council 

attached email 

Attached email came from Women's Office. 

THE PRESIDENT 

I have tried to be clear with them that they need to be careful 
how they represent the White House on this issue. 

I am replying and will cc you on my response. Please feel free to 
add your thoughts if appropriate. 
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E X E CUT I V E OFFICE o F 

TO: 
TO: 
TO: 

FROM: 

CC: 
CC: 

19-5ep-1996 07: 09pm 

Lyndell Hogan 
Deborah L. Fine 
Jeremy D. Benami 

Betsy Myers 
Office of Public Liaison 

Lisa Ross 
Jennifer Palmieri 

THE PR E SID EN T 

SUBJECT: Exec. Order on Domestic Violence & Welfare 

FYI 

From Carrie: 

Wellstone's meeting today with HHS, DOJ, advocates and us went well today. 
Everyone urged a Presidential directive/exec. order to urge states to exempt 
battered women from time limits and work requirements -- using their option 
under the welfare bill (Wellstone-Murra~ Family Violence Amendment) . 

Sen. Wellstone called for the groups to pull together and expressed his hope 
that the President would issue an exec. order/directive. 

HHS indicated Shalala's support for urging states to implement their option to 
exempt battered women, and Edelman said the Secretary supported the idea of 
reg's to make sure that states are not penalized for low participation rates 
because of battered women exemptions. 

The groups announced that: (1) They support an exec. order/directive; 
(2) They want HHS to put out educational material to the states on the foliowing 
(and HHS agreed) : 
- screening for battered women needs to be sensitive - caseworkers need 
training on how to help women find safety, etc. 
- criteria for battered women to get a waiver needs to be carefully thought out 
(how "battered" do women have to be?) 
- women should not be penalized for disclosing the fact they are battered -
e.g., they should not then face loss of custody of children, and they should not 
be excluded from any welfare-to-work job training available) 

They also raised: 
- HHS should form an advisory committee on welfare & Domestic Violence 
- Groups want more research and evaluation (Panetta in their June welfare 
meeting with him supported the idea of a study on battered women and pov'erty) 
- Groups want more technical assistance funding (HHS said this is limited). 



.. :.- ,~") 

- (something about battered women being included in the denominator count (they 
didn't specify what they want) . 
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made under sectIOn 403 shall not use any part of the 1>~;""<"-' 

grant to provide assistance. to a family that includes an;, . ' • ...(, ~'t ~ W. 

adult who has received assistance under any State p.~ Io.#-- e-¢l "'i~ 
d'.M • gram funded under this part attributable to funds Pn>" ... 'j)wv' ,. 1 ) 

~ vided by the Federal QQvernment, for 60 months (S;j2ar.T 
(whether or not consecutive) ,after the date the State , k /It'''tJi(k7 
program funded under this part commences, subject to il.{' VIl1 '" It 
this paragraph. ----

"(B) MINOR CHILD EXCEPTJON.-In detenn in in g, 

the number of,months for which an individual who;iS 

a parent or pregnant has received assistance under the 

State program funded under this part, . the State shall 

disregard any month for which such assistance was 

provided with respect to 'the in~dual and during 

which the individual was-

"(i) a minor child; and 

"(ii) not the head of a household or married 

to the head of a household. 

"(e) HARDSHIP EXCEPrION.-

"(i) IN GENERAL..-The State may exempt a 

family from the application of subparagraph (A) by 

reason of hardship or if the family includes an indi

vidual who has been battered or subjected to ex

treme cruelo/. 

"(ii) LDo:TATION.-The nu:mber of families 

with respect to which an exemption made by a 

State llD.der cla.use (i) is in effect for a fiscal year 
">0 

shall not exceed 20 percent of the average monthly 
( . . . 

number of families to which assistance is provided 

llD.der the State program funded under this part. 

"(iii) BATTERED OR SUBJECT TO EX.TREM!;: 

CRUELTY DEFINED.-For purposes of clause (i), an 

individual has. been battered or subjected to ex

treme cruelty if the individual has been subjected 

to--

\. 
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"(l) physical acts that resulted in, or 

threatened to result in, physical injury to the 

indIT:idual; 
.. -';- -

"(II) sexual abuse; 

"(ill) sexual actn;ty involving a depend

ent child; .. 

"(IV) being forced as the caretaker rel

ative of a dependent child to engage in 

nonconsensual sexual acts or activities; 

"(v) threats of, or attempts at, physical 0-':. ~. 

sexual abuse; 

"(VI) mental abuse; or 

"(VII) neglect or deprivation of medical 

care. 

"(D) DISREGARD OF MONTHS' OF .A.SSISTA.'JCE RE

CEIvED BY.ADULT WHILE LIVING ON A.'J INDIAN RES
ERVATION OR IN AN .ALASKAN NATIVE VILLAGE WITH 

50 PERCENT UNEMPLOYMENT.-In determining the 

number of months for which an adult has received as

sistance under the State program. funded under this 

part, the State shall disregard any month during which 

the adult lived on an Indian reservation or in an Alas

kan Native village if, during the month-. 

"(i) at least 1,000 individuals were living on . 

the reservation or in the village ; and 

"(ii) at least 50 percent of the adults living on 

the reservation or in the village were unemployed. 

"(E) RuLE OF INTERPRETATION.-Subparagraph 

(A) shall not be interpreted to require any State to pro

vide assistance to any individual for any period of time 

under the State program. funded under this part. 

"(F) RuLE OF INTERPRETATION.-This part shall 

not be interpreted to prohibit any State from expending 

State funds not originating with the Federal Govern

ment on benefits for children or families that have be-
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come ineligible for assistance under the State program 

funded under this part by reason of subparagraph (A). 

"(8) DE,,"llL OF _\ssISTA.'ICE FOR 10 \'EARS TO A PER-.. 

SO:.; FOL'SD TO HAVE FRAt:DULE,,"TLY ){ISREPRESE,,"TED 

RESIDEXCE ~ ORDER TO OBTAL'I ASSISTA.'iCE IS 2 OR 

MORE STATES.-A State to which a grant is made under 

section 403 shall not use any part of the grant to provide 

cash assistance to an individual during the 10-year period 

that begins on the date the individual is convicted in Fed

eral or State court of having made a fraudulent statem~n~ 

or representation with respect to the plaee of residence'~ 

- the individual in order to receive assistance simultaneously 

from 2 or more States under programs that are funded 

under this title, title XIX, or the Food Stamp Act of 1977, 

or benefits in 2 or more States under the supplemental se

curity income program under title XVI. The preceding sen

tence shall not apply with respect to a conviction of an in

dividual, for any month beginning after the President of 

the United States grants a pardon with respect to the con

duct which was the subject of the conviction. 

"(9) DENIAL OF ASSISTA..'''CE FOR FUGITIVE FELONS 

AND PROBATION AND PAROLE VIOLATORS.-

"(A) IN GENERAL.-A State to which a grant is 

made under section 403 shall not use any part of the 

grant to provide assistance to any individual who is-

"(i) fleeing to avoid prosecution, or custody or 

confinement after conviction, under the laws of the 

place from which the individual flees, for a crime, 

or an attempt to commit a crime, which· is a felony 

under the laws of the place from which the individ

ual flees, or which, in the case of the State of New 

Jersey, is a high misdemeanor under the laws of 

such State; or 

"(ii) violating a condition of probation or pa

role imposed under Federal or State law. 
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MEMO 

August 23, 1996 

To: Donna ShaJ.ala &. Samh KoYIl~ 

From: Pat Reuss k Pam Cow..os, NOW LDEF WDC o~ 

Re: Pr~ident's Executive CIder on Banered Women and Welfare 

In a pbone conversation with Eleanor Smeal. DOl\llll suggested that the President would be 
issuing an Executive Order regarding battered wcmen and the welfare bill. 

Because we ha ... ~ been wotldng on the correlatioo. betvo'eeJl poverty and .... iolence -0 rather 
intensely over tbepast several years - EWe ealled us and we voluntured to wlket our ideas for 
an EO and deliver them to you. 

I know you have many p~le in your, mop Who know this issue as well. but I hope that the 
enclosed draft will be helpful. We ha.ie polled the lcadill.g experts on this issue and their 
rc:com.mendations for what should be dope = inoludcri in the ''tberefo1l''' =tion .. 

!'am IWd 1 are available to you or rlJ.r Staff at any time. I wi!! ~ in Chicll€n at the convention 
W\d Pam's home phone nwnb<:r is P6/(b)(6) Please f<:{:l ~ to contact us at iU1)' time. 
because we know the time-srnsitive nature 0 ende.avOT. 

~002 

, 
,>-. 

[0::>\ j 



,;, ro 09/04196 18: 34 '6'202 307 2008 PHTF 

23:16 

DRAFT·'" DRAFT .... DRAFT 
August --' 1996 

Domestic violence is a naticnal1ragedy that disrupts communities, destroys rc:latic:mships 
and tWms millions of Americans each year. BattaiJlg. child abuse and sexual assault are SerioU9 

o;rimes that also may have a devastaIing impact on the sc1f·SllffiQcncy of citizens victi.mW:d by 
abusers. la order to address these issues, and to promote the safety and self-sufficiency of 
survivors of domestic: violen~, the new welf~ law includes an important provision. The 
FlUIliIy Violence Amendment to the welfare bill, which the Sen81e passed by nnanjmous eorueJlt, 
invites states to inerease services and add protections in cases of "batlering or eX1l'el:ne cruelty" -
including physical abuse, sexual assault, and clIild abw;e. States have the o'ption of certifying 
standards and procedures to screen for and identify domestic violence in t1leir State PlaIlS. 
Because the proper implem~ntatioll of the Family Violence AIncud.!nent is essential to Keeping 

'many women and families safer from violenciC,'y c:a1l on evr:ry state!D choose tlUs option and 
pledge my Admini5tr!!lion's full support to U1e states who step forward to do so. 

As doeumenttd by important new research. thI! physiewllIld meotal effects of domestic 
violence. as well as dinet efforts by abusers to iiltcrfm with their victit:ns' .:duc:ation and 
employment. have serious implications for a successful wclfare-to-Work transition. Stu<iies 
report that fifty pcr=t of ClDployed battered women lose at least throe days of work a month due 
to domestic violence, that seventy percent report difficulty in job p~tfonn= ~ausc of abuse, 
and up to'thrce-quartcn; experienced O.!I·tbc-job Iw:assment from their ba:nc:rers. Women may 
need to leave ajob to get to a safe living situation with, their children. CompeUing accounts cif 
abusers who sabotlge women's efforts to complete education and ttaioiug programs furthCT 
demonstrate the hurdles in the palh to econ!)mie stability far IDa!ly battered wotne%! and their 
families. 

To meet these challenges, the Family Violence Amendment invites states to provide 
better services for battered women through their welfare programs, including screening and 
ennfidentiality provisiollS, Bl1d fef~ to shelters, ~ounseling. legal representation. and other 
imporWit sen/ices. One ofllie I;ey provisions of the Family Violence Ame.nc!m~t penni1.S states 
to implement temporary SAd flexible good ~use waivers of ally prograzn requizeme.nts, when 
complying with those requirements would make it hardc;r for ~iplen~ to escape violence or 
where the requirements would Wlfairly penalize past, present Of potential vi~s of physical or 
SCX\lal violence. Some examples wh~ glXld ~use .... -aivCI5 could be: =de'mdude time limits 
00 assista.llee or before work is requiroi, child support a%lO paternity eSTablishment cooperation, 
residency requirements IiDd child exclusion ("family cap") provisions. Chilc.i 5Upport coopeIation 
requiremel\lS may subject women to re-taliatory abuse. Rzsid~y t"equirements roay harm 
women who crosS state lines to f1~ a dangerous li~ situation. IJ:nposiJJ.g a c;hilc.i exclusion 
provision in caseS ofphysi~al and sexual violenc:a is an onerous penalty to the woman and the 
child. The length of the !l0od eause Waiver would depo:md Oil the r=::;pient's needs. 

The good cause waiver provision is parti<;uJazly important ...... heu violence makes 
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complying with wor): reql1iremcnt~ difficult or daztgerous 10 the n:cipient or hflr family . 
.Arbitrary and icllexible time limits !naY need to be: tnCldified. where ,,",01 .. nce pR'Vcnts a woma.o 
from working. or forces her to leave her job to get to safety. BCQI.lSe of ~ dramatic impact of 
violence on employment, sl.\Cb tailoring is essential to attaill 1he bill's goal of in=ed 
employment fOl all n:cipients. As Smator WellstOtlc: sald in introducu,g the Family Violence 
Anlendment. "we cannot have 'one s~e fiu all ... • Sates that accept Congress' bipartisan 
invitation to use the good cause waiver provision to make welfarc-to-work pIOyams work better 
for battered women mu..ott not be pen;l!ize<j by haviug to count these individuals toward their work 
participation requirements. To do otherwise would UJlderminc the spirit and purpose of the 
Family Violence Amendment. 

"While every Ame::rican must take some pomona! responsibility in the fieht agaiUSt 
domestic violence. with the Family Violenc:c AmendInenl, every state can playa major role in 
our national effort \0 end violence again,:,i. wofllen and children. Because I know that every 
governor and state legislator 'Will want to do the trtrnost to i1nplement the letter and spirit of the 
Family Violence Amendment. 

THEREFOll I. WILLIAM 1. CLINTON. President oftht United States of America, by 
virtue of the authority vested ill me by the ConstitutiOD and laws of the United Stales, do hereby 
calIon the Governors and Leai~latures of the Fifty States to ruiopt all of the policies lIoI1d 
pIOcedures contained in Section 402(A)(7) ofPa;rt A of Title IV> the Family Violence 
Amendment, and clo hereby declare the followillg: 

In ordet to execute the clear intent of the famllY Violence Ame'Qd.rnent and to 
demonstrate the commitment of this Administntion to the elimination of domestic violeDce, \he 
S~eretarj' of the Department of Health and Humaa S.:mG<Z will not impose a fmaneial pCIll!lty 
on states that fail to meet the monthly mandatory partitipaIion ra1eS sp!"Cified in Section 407 of 
Pm A of Titlc IV, when that Wlure results from making good cause waiVcr.s of work 
requirements in cases of baneriJlg or e~e cruelty. 

The Sevrewy of the Depwm~lIt of Health and H= Services shall provide 
diserc:tlonasy tunding to any state seeking to study the izu:icic:nce of viol=e In thc lives of 
welfare recipients; the impact that domestic violellte has on ..... elfw:c: pr,ogtam rules and . 
requit1;!1nents; WId the best assessmrnt, referral aod delivery models to improve safi:ty and self-
sufficiency for battered welfare recipients; and . 

The Secretary of the Departmmt of Health and HUlllaD. Services shall provide 
discr~tiooary fiUlding for model prognms in the stales to implement the Family Violence 
Amendment, and shall provide ll;chnical assistance and ongoing support to evCI)' state seeking to 
implement the Family Violence AmendmeOL 

IN WITNESS WHEREOF I have.set my hand this _ day of A\.liiUSt etc. etc. 
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NATIONAL TASK FORCE 
ON VIOLENCE AGAINST WOl\fEN 

NOW uRal o.{ens • .t Education Fwrd 119 C ... ,iwtioo A.e., NE, WDC lOOOl (l02) 54-1 .... 70 (202) '46-860.5 (fax) 

The Wellstooe/Murray Family Violence Amendment 
to the Welfare Bill (House Report 725) August 12,1996 

Now that Congress has passed a welfare bill eliminating the federal entitlement and imposing a host 
of new requirements for recipients, advocates need to work: in their states to ensW'e that battered women and 
victims of sexual assault are no! unfairly penalized by these new rules. An important tool is the Family 
Violence Amendment, a state option to increase services and to waive requirements in cases of domestic 
violence and sexual abuse. Senators Paul Wellstone (D-MN) and Patty Murray (D-WA) amended the 
Senate version of the welfare bill to require states to provide these services and to make necessary waivers, 
but the Conference Committee converted the Family Violence Amendment to a state option. 

Why State Welfare Legislation Should Address Domestic Violence and Sexual Abuse 

The Amendment recognizes that violence makes and keeps women poor, and that it' may be difficult 
and dangerous for battered women and victims of sexllll1 assault to meet the welfare bill's new requiremehts. 
As documented by research such as lOOy Raphael's report Prisoners of Abuse: Domestic Violence and 
Welfare Receipt (Taylor Institute 1996), the physical and mental effects of domestic violence. as well as 
direct efforts by abusers to interfere with their victims' education and employment, have serious 
implications for welfare-to-work: programs. Arbitrary and intlexible time limits may need to be modified 
where violence prevents a WOItlllD. from working. Child support cooperation requirements may subject 
women to retaliatory abuse. Residency requirements may harm women crossing state lines to :flee a 
dangerous living situation. Imposing a child exclusion ("family cap") provision, as some states do, in cases 
of physical and sexual violence, is a particularly unfair penalty to the woman and the child. 

To address these issues, the Amendment's provisions encourage states to include both increased 
services and flexible waivers in their state programs. Specifically, the Amendment Invites states to: 

SCREEN APPLICANTS FOR DOMESTIC VIOLENCE WHILE MAINT AlNlNG . 
CONFIDENTIALITY; 
PROVIDE REFERRALS TO COUNSELING AND SUPPORTIVE SERVICES;· 

\ 

• 
• MAKE GOOD CAUSE WAIVERS FOR CERTAIN WELFARE PROGRAM REQUIREMENTS . 

Flexible Waivers In Cases of Battering or Extreme Cl'IteUy 

The wai ver provision is an important tool for advocates, who should urge their states to adopt it. 
Waivers apply to the two-year time limits (before work: is required) and five-year time limits (capping 
lifetime aid), which would be waived for as long as necessary. States should be able to exclude waived 
individuals from mandatory participation rates. The waivers also apply to the residency requirements, child. 
support cooperation requirements and child exclusion provisions, )Vaivers are to be granted vvhere the . 
requirements would make it harder for welfare reCipients to escape domestic violence, or where the 
requirements would unfairly penalize past, present or potential victims of physical or sexual violence. 

The provisions apply to cases of "battering or extreme cruelty," which is defined broadly in another 
section of the bill to include acts of physical and sexual violence (including marital rape) as well as threats 
and attempts of physical and sexual violence, child sexual abuse, mental abuse and deprivation of medical 
care. 
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How States ClIO Implement the Family Violence Amendment 

Under the welfare bill each state must submit a plan to the federal government, describing how the 
state will spend its block grant funds. In that plan. states can provide for these services and for waivers of 
federal requirements without incurring penalties. The state is required to make a summary of its plan 
available to the public. Additionally. a separllle welfwe bill provision that applies only to the 5-yew lime 
limit on welfare receipt permits a state to make hWdship exemptions a/up to 2()D,t{, a/the caseload 
Hwdvhfp exp/icilly includes battering and extreme cruelty, defined the same way as/or, the purposes a/the 
WeI/stone/Murray Amendment. The Family Violence Amendment contaills no limitation on how many 
cases a state may address when increasing services or nt4king flexible waivers. 

Advocates must pressure their state legislatures to include an of the provisions of the Family 
Violence Amendment as part of their state plans. Since the Amendment is only a state option, states may be 
tempted to avoid providing additional services or tailoring welfare-to-work programs to address violence 
against women. They may instead attempt to use the Amendment to exclude battered women from existing 
services or they may simply ignoce the problem of violence in the lives of welfare recipients. Only diligent 
efforts at the state level will ensure that the Family Violence Amendment is implemented properly or 
implemented at all. But these efforts can pay offby increasing the safety and economic self-sufficiency of 
many recipients. 

The National Task Force on Women, Welfare and Abuse will be developing more extensive 
materials for state activists seeking to ensure that their state welfare program addresses the correlation 

. between violence and poverty. These materials will be available after October I; 1996. For further 
information, contact: Martha Davis. NOW LDEFINYC (212) 925-6635. Jady Raphael. Taylor Institute 
(312) 342-5510. or Pat Reuss or Pamela Coukos. NOW LDEFIDC (202) 5#4470. 

THE WELLSTONElMUIlRA Y FAMILY VIOLENCE AMENDMENT 

Sec. J03· Btock Granb to Stales - SubSec. 401(1)(7) OPTIONAL CERTIFICATION OF STANDARDS AND 
PROCEDURES TO ENSU!U; THAT THE STATE WILL SCREEN FOR AND IDENl1FY DOMESTIC VIOLENCE 

(A) IN GENERAL .• - At the option oCthe State. a certifICation by the cbiefexecutive officer oftlle State that the State 
has establiShed and is enforcing standards and procedures to - .-

(I) screen and identify individuals receiving IL'Isistance under this part with a history of domestic violence while 
maintaining the confidentiality of such individuals; . 

(ii) refer such individuals to counseling and supportive services; and 
(iii) waive, pursuant to a detennination of good cause, other prognmI requirements, suel! lIS lime limits (for as 
long as necessary) for individuals receiving assistance, residency requirements, child support cooperation 
requirements and family cap provisions, in cases where compliomce with such requirements would make il more 
difficult for individuals receiving assistance under this part to escape domestic violence or unfairly pennli2:e 
such individualS who are or have been victimiUd by sucb violence, Or individuals who are at risk offilnher 
domestic violence. 

(B) DOMESTIC VIOLENCE DEFINED. - For purposes oflhis paragtllph, the term udomcslic violence" bas the same 
meaning as the term "battered or subjeClIO extreme auclly" as defined in section 408(a)(7)(C)(iii) . 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
SubSec, 408(a)(7)(C)(iU) - Battered or Subject to Extreme Cruelty Defined: ... an individual has been battered or subjected 10 
extreme cruelty irthe individual has been subjected 10· (I) physical acts that nlSUItcd in, or threatened 10 result in, physical injury 
to tile individual; (II) sexual abuse; (III) sexual activity involving I dependenl el!ild; (IV) being forced as the caretaker relative of 
a dependent child to engage in nonconscnsual sexual acts or aclivities; (V) threats of. or attempts at, physical or sexual abuse; 
(VI) mental abuse; or (VII) neglect or deprivation of medical care. ' 
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OS-Sep-1996 08:01pm 

TO: Elena Kagan 

FROM: Lyndell Hogan 
Domestic Policy Council 

SUBJECT: Today's Domestic Violence Meetinq 

To let you know how the meeting ended ... 

Debbie and I are going to draft an options memo to go to Carol Rasco and Bruce. 
Basically the memo will list three options: the NOW Executive Order; a softer 
Presidential Directive to the Secretary and Attorney General directing them to 
provide states with guidance and technical assistance; and a letter from the 
President to the states encouraging states to address domestic violence in the 
context of welfare reform by, among other things, providing services to victims 
of domestic violence to help them safely and effectively move from welfare to 
work. 

What is your opinion on all of this? Do you prefer one option over the other, 
or none of the above? Are we proceeding corectly? Feedback is welcome and 
encouraged. 

Thanks. 



E X E CUT I V E OFFICE o F 

04-Sep-1996 05:00pm 

TO: (See Below) 

FROM: Lyndell Hogan 
Domestic Policy Council 

SUBJECT: Domestic Violence Meeting 

DOMESTIC VIOLENCE/WELFARE REFORM MEETING 
Thursday, September 5 
4:30-5:50 
211 OEOB 

THE PRE SID E N T 

As you all know, the Justice Department and HHS have been working on approaches 
to highlight the Wellstone domestic violence amendment in the welfare reform 
legislation. One idea is to issue an Executive Order modeled after NOW's 
document; another is a Presidential statement; still another is a directive to 
Sec. Shalala and the Attorney General to issue state guidelines for implementing 
the provision. 

I'm pulling this meeting together to discuss a) the various options being batted 
around; b) the most effective of these options; c) and the best follow-up 
procedure. 

Sorry for the last minute notice -- it just became clear that there are a couple 
of different paths people are taking. We just need to make sure we are all on 
the same path. 

The following are confirmed for the meeting. Please let me know if you are able 
to attend. 

HHS, Confirmed 
--Peter Edelamn 
--Virginia Cox 
--Anna Durand 

HHS, Not Confirmed 
--Ann Rosewater 

Justice, Confirmed 
- -Virginia Cox 
--Liz Hyman 

Thanks. 
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DRAFT***DRAFT···DRAFT 
August -' 1996 

Domestic violence is a national tragedy that disrupts communities, destroys relationships 
and banns millions of Americans each year. Battering, child abuse and sexual assault are serious 
crimes that also may have a devastating impact on the self-sllfiiciency of citizens victimized by 
abusers. In order to address these issues, and to promote the safely and seif-sufficiency of 
survivors of domestic violence, the new welfare law includes an important provision. The 
Family Violence Amendment to the welfare bill, which the Senate passed by unanimous consent, 
invites states to increase services and add protections in cases of "battering or extreme cruelty" _ 
including physical abuse, sexual assault, and child abuse. States have the option of certifying 
standards and procedures to screen for and identify domestic violence in their State Plans. 
Because the proper implementation of the Family Violence Amendment is essential to keeping 
many women and families safer from violence, I calion every state to choose this option and 
pledge my Administration's full support to the states who step forward to do so. 

As docw4ented by important new research, the physical and mental effects of domestic 
violence, as well as direct efforts by abusers to interfere with their victims' education and 
employment, have serious implications for a successful welfare-ta-work transition. Studies 
report that fifty percent of employed battered women lose at least three days of work a month due 
to domestic violence, that seventy percent report difficully in job performance because of' abuse, 
and up to three-quarters experienced on-the-job harassment from their batterers. Women may 
need to leave a job to get to a safe living situation with their children. Compelling accounts of 
abusers who sabotage women's efforts to complete education and training programs further 
demonstrate the hurdles iii the path to economic stability for many battered women and their 
families. 

To meet these challenges, the Family Violence Amendment invites states to provide 
better services for battered women and abused children through their welfare programs, including 
screening and confidentiality provisions, and referrals to shelters, counseling, legal 
representation and other important services. One of the key provisions of the Family Violence 
Amendment permits states to implement temporary and flexible good cause waivers of any 
progrdID requirements, when complying with those requirements would make it harder for 
recipients to escape violence or where the requirements would unfairly penalize past, present or 

(

potential victims of physical or sexual violence. Some examples where good cause waivers 
could be made include time limits on assistance or before work is required, child support and 
paternity establishment cooperation, residency requirements and child exclusion ("family cap'') 
provisions. Child support cooperation requirements may subject women to retaliatory abuse. 
Residency requirements may harm women who cross state lines to flee a dangerous living 
situation. Imposing a child exclusion provision in cases of phySical and sexual violence is an 
onerous penalty to the woman and the child. The length of the good cause waiver would depend 
on the recipient'S needs. 

The good cause waiver provision is particularly important when violence makes 
complying with work requirements difficult or dangerous to the recipient or her family. 
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Arbitrary and inflexible time limits may need to be modified where violence prevents a woman 
from working, or forces her to leave her job to get to safety. Because of the dramatic impact of 
violence on employment, such tailoring is essential to attain the bill's goal ofincreased 
employment for all recipients. As Senator We)Jstone said in introducing the Family Violence 
Amendment, "we cannot have' one size fits all. '" States that accept Congress' bipartisan 
invitation to use the good cause waiver provision to make welfare-to-work programs work better 
fOT battered women must not be penalized by having to count these individuals toward their work 
participation requirements. To do otherwise would undermine the spirit and pwpose of the 
Family Violence Amendment. 

While every American must take some personal responsibility in the fight against 
domestic violence, with the Family Violence Amendment, every state can playa major role in 
our national effort to end violence against women and clrl.ldren. Because I know that every 
governor and state legislator will want to do the utmost to implement the letter and spirit of the 
Family Violence Amendment, 

THEREFORE I, WILLIAM J. CLINTON. President of the United States of America, by 
virtue of the authority vested in me by the Constitution and laws of the United States, do hereby 
calion the Governors and Legislatures of the Fifty States to adopt all of the poliCies and 
procedures contained in Section 402(A)(7) of Part A of Title IV, the Family Violence 
Amendment, and do hereby declare the following: 

In order to execute the clear intent of the Family Violence Amendment and to 
demonstrate the commitment of this Administration to the elimination of domestic violence, the 
Secretary of the Department ofHeaJth and Human Services will not impose a financial penalty 
on states that fail to meet the monthly mandatory participation rates specified in Section 407 of 
Part A of Title IV, when that failure results from making good cause waivers of work 
requirements in cases of battering or extreme cruelty. 

The Secretary of the Department of Health and Hutnan Services shall provide 
discretionary funding to any state seeking to study the incidence of violence in the lives of 
welfare recipients; the impact that domestic violence has on welfare program rules and 
requirements; and the best assessment, referral and delivery models to improve safety and self
sufficiency for battered welfare recipients; and 

The Secretary of the Department of Health and Hwnan Services shall provide 
discretionary funding for model programs in the states to implement the Family Violence 
Amendment, and shall provide technical assistance and ongoing SUPPOIt to every state seeking to 
implement the Family Violence Amendment. 

IN WITNESS WHEREOF I have set my hand this _ day of August etc. etc. 



-. . - -. . . -~.' ..... _.- ...... -.. "-.'~"',""-- - "'_. -..... ~ ... ~ - _ .. 
TO: 4049360904 PI'GO:04 

" Fi.-G-22 96 13: 10 FRO'1: \.O'ENS OFFICE 202-456-7311 

NATIONAL TASK FORCE 
ON VIOLENCE AGAINST WOMEN 

NOW [.,,80/ D.r.f1S • .t &iuc0110lr FUIId 119 C ..... illllion A' •. , NE., WDC 20002 (202) 544-4410 (l02) '46-860' (fix) 

The WelistoneIMurray Family Violence Amendment 
to the Welfare Bill (House Report 725) August 12, 1996 

Now that Congress has passed a welfare bill eliminating the federal entitlement and imposing a host 
of new requirements for recipients, advocates need to work in their states to ensure that battered women and 
victims of sexual assault are not unfairly penalized by these new rules. An important tool is the Family 
Violence Amendment, a state option to increase services and to waive requirements in cases of domestic 
violence and sexual abuse, Senators Paul Wellstone (D-MN) and Patty Murray (D-WA) amended the 
Senate version of the welfare bill to require states to provide these services and to make necessary waivers, 
but the Conference Committee converted the Family Violence Amendment to a state option. 

Why State Welfare Legislation Should Address Domestic Violence and SexuaJ Abuse 

The Amendment recognizes that violence: makes and keeps women poor, and that it' may be difficult 
and dangerous for battered women and victims of sexual assault to meet the welfare bill's new requirements. 
As docwnented by research such as lody Raphael's report Prisoners of Ab14e.· Domestic Violence and 
Welfare Receipt (Taylor Institute 1996), the physical and mental effects of domestic violence, as well as 
direct efforts by abusers to interfere with their victims' education and employment, have serious 
implications for welfare-to-work programs. Arbitrary and i.nf1exible time limits may need to be modified 
where violence prevents a woman from working. Child support cooperation requirements may subject 
women to retaliatory abuse. Residency requirements may harm women crossing state lines to flee a 
dangerous living situation. imposing a child exclusion ("family cap") provision, as some states do, in cases 
of physical and sexual violence, is a particularly unfair penalty to the woman and the child. 

To address ihese issues, the Amendment's prOvisions encourage states to include both increased 
services and flexible waivers in their state programs. Spelo!i1ieally, tbe Amendment invites states to: 

~ SCREEN APPLICANTS FOR DOMESTIC VIOLENCE WHILE MAINT AlNING 
CONFIDENTIALITY; 

• PROVIDE REFERRALS TO COUNSELING AND SUPPORTIVE SERVICES;· 
• MAKE 0000 CAUSE WAIVERS FOR CERTAIN WELFARE PROGRAM REQUIREMENTS. 

Flexible Waiven In Cases of Battering or Extreme Cruelty 

The waiver provision is an important tool for advocates, who should urge their states to adopt it. 
Waivers apply to the two-year time limits (before work is required) and five-year time limits (capping 
lifetime aid), which would be waived for as long as necessary. States should be able to exclude waived 
individuals from mandatory partiCipation rates. The waivers also apply to the residency requirements, child 
support cooperation requirements and child exclusion provisions. Waivers are to be granted where the 
requirements would make it harder for welfare recipients to escape domestic violence, or where the 
requirements would unfairly penali2e past, present or potential victims of physical or sexual violence. 

The provisions apply to cases of "battering or extreme cruelty,» which is defined broadly in another 
section of the bill to include acts of physical and sexual violence (including marital rape) as well as threats 
and attempts of physical and sexual violence, child sexual abuse, mental abuse and deprivation of medical 
tare. 
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How States ClIO Implement the Family Violence Amendment 

Under the welfare bill each state must submit a plan to the federal government, describing how the 
state will spend its block grant funds. In that plan, states can provide for these services and for waivers of 
federal requirements without incurring penalties. The state is required to make a summary of its plan 
available to the public. Additionally. a separllIe weI/are bill provision that applies only to the 5-year lime 
limit on welfare receipt permits a state to make hardship exemptions ofup to 20% oflhe caseload. 
Hardfhip explicitly includes hattering and extreme cruelty, defined the same way as for the purposes of the 
We/lstonelMurray Amendment. The Family Violence Amendment contow no Ilmilation on how IfIIItry . 
ClUes a state ",ay address when increlUitrg servkes or IfIIIkingjlexible waivers. 

Advocates must pres~ure their state legislatures to include aU of the provisions of the Family 
Violence Amendment as part of their state plans. Since the Amendment is only a state option, states may be 
tempted to avoid providing additional services or tailoring welfare-to-work programs to address violence 
against women. They may instead attempt to use the Amendment to exclude battered women from existing 
services or they may simply ignoce the problem of violence in the lives of welfare recipients. Only diligent 
efforts at the state level will ensure that the Family Violence Amendment is implemented properly or 
implemented at all. But these efforts can pay offby increasing the safety and economic self-sufficiellCyof 
many recipients. 

The National Task Force on Women, Welfare and Abuse will be developing more extensive 
materials for state activists seeking to ensure that their state welfare program addresses the correlation 
between violence and poverty. These materials will be available after October I, 1996. For further 
information, contact: Martha Davis, NOW LDEFINYC (212) 925-6635, Jody Raphael, Taylor Institute 
(312) 342-5510, or Pat Reuss or Pamela CouJcos, NOW LDEFIDC (202) 544-4470. 

THE WELLSTONEIMURRA Y FAl\fILY VIOLENCE AMENDMENT 

Sec. 103 - Block Granl» to Stal., - SubSec. 402(8)(7) OPTIONAL CERTIFICATION OF STANDARDS AND 
PROCEDURES TO ENSURE THAT THE STATE WILL SCREEN FOR AND IDENTIFY DOMESTIC VIOLENCE 

(A) IN GENERAL. - AI the option of the Stale, HenifICation by the eIIiefexcc:utive officer ofthe State that the State 
has established and is enforeing standards and procedures 10 -

(I) screen and identitY individuals receiving usistance under thls part wilh a history of domestic violence while 
maintaining the c;onfidentiality of such indi\'iduals; 

(ii) refer such individuals to counseling and supponive services; and 
(iii) waive, pursuant to a defennination of good cause, other proyam requirements. suell as time limits (for lIS 

long as necessary) for individuals receiving asslstanl;C, residency requirements, child support c;ooperation 
requirements and family cap provisions, in cases where c;omplianl;C with SIIch requirements would make it more 
difficult for individuals receiving assistance under this pan to escape domestic violenl;C or unfairly penali%e 
such individuals who are or have been victimized by sucb vio1enl;C, Or individuals who are at risk offiuther 
domestic violenl;C. 

(B) DOMESTIC VIOLENCE DEFINED. -- for purposes of this paragraph, the leon "domestic violence" bas the same 
meaning as the teon "battered or subject to extreme cruelty" as defined to section 408(aX7XC)(iii) . 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
SbbSec. 408(a)(7)(C)(iil) - Battered or Subject to EItrcme Cruelty Defined: ... an individual has been battered Or subjected to 
extreme cruelty if the individual has been subjected to - (I) physical acts that resulted in. or threatened to result in, physical injury 
to die individual; (II) sexual abuse; (JII) sexual activity involving a dependent child; (IV) being forced as the caretaker relative of 
a dependent child to engage in noneonsensual sexual acts or IClivities; (V) Ihreats of, or attempts at, physical Or sexual abuse; 
(VI) mental abuse; or (VII) neglect or deprivation of medical care. 



Diana, 

E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

26-Aug-1996 lO:15am 

Diana M. Fortuna 

Lyndell Hogan 
Domestic Policy Council 

Elena Kagan 
Emily Bromberg 
Jeremy D. Benami 

RE: may be women's domestic violence amendment? 

You may have found out already, but yes, there is a provision in the welfare 
bill that allows states to exempt victims of domestic violence from the work 
requirements and other requirements. The women's groups actually fought very 
hard for this exemption and we have been playing it up. Thanks for highlighting 
it. 
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TO: 
TO: 
TO: 

FROM: 

CC: 

SUBJECT: 

23-Aug-1996 04:16pm 

Elena Kagan 
Lynde 11 Hogan 
Emily Bromberg 

Diana M. Fortuna 
Damest ic Policy council 

Jeremy D. Benami 

may be women's domestic violence amendment? 

Liz Hyman from somewhere in doj thinks some amendment passed to 
the welfare bill that lets states exempt women who are victims of 
domestic violence from many of the bill's provisions (like family 
cap, etc.) If so,she points out that we should let women's groups 
know to address some of their concerns. I don't have time to 
check this out ..•. 
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Domestic violence is a national tragedy that disrupts communities, destroys relationships 
and banns millions of Americans each year. Battering, child abuse and sexual assault are serious 
crimes that also may have a devastating impact on the self-sufficiency of citizens victimized by 
abusers. J n order to address these issues, and to promote the safety and self-sufficiency of 
survivors of domestic violence, the new welfare law includes an important provision. The 
Family Violence Amendment to the welfare bill, which the Senate passed by unanimous consent, 
invites states to increase services and add protections in cases of "battering or extreme cruelty" -
including physical abuse, sexual assault, and child abuse. States have the option of certifying 
standards and procedures to screen for and identify domestic violence in their State Plans. 
Because the proper implementation of the Family Violence Amendment is essential to keeping 
many women and families safer from violence, I calion every state to choose this option and 
pledge my Administration's full support to the states who step forward to do so. 

As documented by important new research, the physical and mental effects of domestic 
violence, as well as direct efforts by abusers to interfere with their victims' education and 
employment, have serious implications for a successful welfare-to-work transition. Studies 
report that fifty percent of employed battered women lose at least three days of work a month due 
to domestic violence, that seventy percent report difficulty in job performance because of abuse, 
and up to three-quarters experienced on-the-job harassment from their batterers. Women may 
need to leave a job to get to a safe living situation with their children. Compelling accounts of 
abusers who sabotage women's efforts to complete education and training programs further 
demonstrate the hurdles in the path to economic stability for many battered women and their 
families. 

To meet these challenges, the Family Violence. Amendment invites states to provide 
better services for battered women and abused children through their welfare programs, including 
screening and confidentiality provisions, and referrals to shelters, counseling, legal 
representation and other important services. One of the key provisions of the Family Violence 
Amendment permits states to implement temporary and flexible good cause waivers of any 
prognllll requirements, when complying with those requirements would make it harder for 
recipients to escape violence or where the requirements would unfairly penalize past, present or 

(

potential victims of physical or sexual violence. Some examples where good cause waivers 
could be made include time limits on assistance or before work is required, child support and 
paternity establishment cooperation, residency requirements and child exclusion ("family cap") 
provisions. Child support cooperation requirements may subject women to retaliatory abuse. 
Residency requirements may harm women who croSS state lines to flee a dangerous living 
situation. Imposing a child exclusion proviSion in cases of physical and sexual violence is an 
onerous penalty to the woman and the child. The length of the good cause waiver would depend 
on the recipient's needs. 

The good cause waiver provision is particularly important when violence makes 
complying with work requirements difficult or dangerous to the recipient or her family. 
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Arbitrary and inflexible time limits may need to be modified where violence prevents a woman 
from working, or forces her to leave her job to get to safety. Because of the dramatic impact of 
violence on employment, such tailoring is essential to attain the bill's goal ofincreased 
employment for all recipients. As Senator Wellstone said in introducing the Family Violence 
Amendment, "we cannot have 'one size fits all.'" States that accept Congress' bipartisan 
invitation to use the good cause waiver provision to make welfare-ta-work programs work better 
for battered women must not be penalized by having to count these individuals toward their work 
participation requirements. To do otherwise would undermine the spirit and purpose of the 
Family Violence Amendment 

While every American must take some pmonal responsibility in the fight against 
domestic violence, with the Family Violence Amendment, every state can playa major role in 
our national effort to end violence against women and children. Because I know that every 
governor and state legislator will want to do the utmost to implement the letter and spirit of the 
Family Violence Amendment, 

THEREFORE I, WILLIAM J. CLINTON. President of the United States of America, by 
virtue of the authority vested in me by the Constitution and laws of the United States, do hereby 
call on the Govemors and Legislatures of the Fifty States to adopt all of the poliCies and 
procedures contained in Section 402(A)(7) of Part A ofTitle IV, the Family Violence 
Amendment, and do hereby declare the following: 

In order to execute the clear intent of the Family Violence Amendment and to 
demonstrate the commitment of this Administration to the elimination of domestic violence. the 
Secretary of the Department ofHeaJth and Human Services will not impose a financial penalty 
on states that fail to meet the monthly mandatory participation rates specified in Section 407 of 
Part A of Title IV, when that failure results from making good cause waivers of work 
requirements in cases of battering or extreme cruelty. 

The Secretary of the Department ofHeaJth and Human Services shall provide 
discretionary funding to any state seeking to study the incidence of violence in the lives of 
welfare recipients; the impact that domestic violence has on welfare program rules and 
requirements; and the best assessment, referral and delivCl)' models to improve safety and self
sufficiency for battered welfare recipients; and 

'The Secretary of the Department of Health and Human Services shall provide 
discretionary funding for model programs in the states to implement the Family Violence 
Amendment, and shall provide technical assistance and ongoing support to every state seeking to 
implement the Family Violence Amendment. 

IN WITNESS WHEREOF I have set my hand this ~ day of August etc. etc. 
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NATIONAL TASK FORCE 
ON VIOLENCE AGAINST WOMEN 

NOW ural 0.(0"" <t EducatiDn FlUId 119 C .... Ii1UIio ....... , NE., WDe 20002 (l02) 544-4470 (102) 541>-8605 (fix) 

The Wellstone/Murray Family Violence Amendment 
to tbe Welfare Bill (House Report 725) August 12, 1996 

Now that Congress has passed a welfare bill eliminating the federal entitlement and imposing a host 
of new requirements for recipients, advocates need to work in their states to ensure that battered women and 
victims of sexual assault are not unfairly penalized by these new rules. An important tool is the Family 
Violence Amendment, a state OpdOD to increase services and to waive requirements in cases of domestic 
violence and sexual abuse. Senators Paul Wellstone (O-MN) and Patty Murray (0-WA) amended the 
Senate version of the welfare bill to require states to provide these services and to make necessary waivers, 
but the Conference Committee CODverted the Family Violence Amendment to a state option, 

Why State Welfare Legislation Should Address Domestic VloleDce and Sexual Abuse 

The Amendment recognizes that violence makes and keeps women poor, and that it may be difficult 
and dangerous for battered women and victims of sexual assault to meet the welfare bill's new requirements. 
As documented by research such as Jody Raphael's report Prisoners of Abuse: Domestic Violence and 
WeI/are Receipt (Taylor Institute 1996). the physical and mental effects of domestic violence, as well as 
direct efforts by abusers to interfere with their victims' education and employment, have serious 
implications for welfare-to-worlc programs. Arbitrary and inflexible time limits may need to be modified 
where violence prevents a woman from working, Child support cooperation requirements may subject· 
women to retaliatory abuse. Residency requirements may harm women crossing state lines to flee a 
dangerous living situation. Imposing a child exclusion ("family cap") provision, as some states do, in cases 
of physical and sexual violence, is a particularly unfair penalty to the woman and the child, 

To address these issues, the Amendment's prOvisions encourage states to include both increased 
services and flexible waivers in their state programs. Specifieally, the Amendment Invites states to: 

• SCREEN APPLICANTS FOR DOMESTIC VIOLENCE WHILE MAlNT AlNING 
CONFIDENTIALITY; 

• PROVIDE REFERRALS TO COUNSELING AND SUPPORTIVE SERVICES; 
• MAKE 0000 CAUSE WAIVERS FOR CERTAIN WELFARE PROGRAM REQUIREMENTS, 

Flexible Waivers ID Cases of Battering or Extreme Cruelty 

The waiver provision is an important tool for advocates, who should urge their states to adopt it. 
Waivers apply to the two-year time limits (before work is required) and five-year time limits (capping 
lifetime aid), which would be waived for as long as necessary. Stetes should be able to exclude waived 
individuals from mandatory participation rates. The waivers also apply to the residency requirements, child 
support cooperation requirements and child exclusion provisions, Waivers are to be granted where the 
requirements would make it harder for welfare recipients to escape domestic violence, or where the 
requirements would unfairly penalize past, present or potential victims of physical or seltual violence. 

The provisions apply to cases of "battering or extreme cruelty ," which is defined broadly in another 
section of the bill to include acts of physical and sexual violence (including marital rape) as well as threats 
and attempts of physical and sexual violence, child sexual abuse, mental abuse and deprivation of medical 
care. 
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How States Can Implement the Family Violence Amendment 

Under the welfare bill each state must submit a plan to the federal govcnunent, describing how the 
state will spend its block grant funds. In that plan. states can provide for these services and for waivers of 
federal requirements without incurring penalties. The state is required to make a summary of its plan 
available to the public. Addltional/y, a separate weifare bill provision that applies only to the J-year time 
limit on welfare receipt permits a state to make hardship exemptions of lip to 20% of the caseload 
Hardvhip expliCitly includes hattering and extreme cruelty, defined the same wOJl as for the purposes of the 
Wel/stoneIMu"ay Amendment. The Family Yiounce Amendment contaillS no limitation on how _ny 
cases a state may address when increasing services or makingjlexlble waivers. 

Advocates must pres~ure their state legislatures to include all of the provisions of the Family 
Violence Amendnient as part of their state plans. Since the Amendment is only a state option, states may be 
tempted to avoid providing additional services or tailoring welfare-to-work programs to address violence 
against women. They may instead attempt to use the Amendment to exclude battered women from existing 
services or they may simply ignore the problem of violence in the lives of welfare recipients. Only diligent 
efforts at the state level will ensure that the Family Violence Amendment is implemented properly or 
implemented at all. But these efforts can pay offby increasing the safety and economic self-sufficiency of 
many recipients. 

The National Task Force on Women, Welfare and Abuse will be developing more extensive 
materials for state acti vists seeking to ensure that their state welfare program addresses the correlation 
between violence and poverty. These materials will be available after October 1, 1996. For further 
information, contact: Martha Davis, NOW LDEFINYC (212) 925-6635, lody Raphael, Taylor Institute 
(312) 342-5510, or Pat Reuss or Pamela Coukos, NOW LDEFIDC (202) 544-4470. 

THE WELLSTONF.iMtlRRA Y FAMILY VIOLENCE AMENDMENT 

Sec. 103 - Block Grants to Stales - SubSec. 402(a)(7) OPTIONAL CERTIFICATION OF STANDARDS AND 
PROCEDURES TO ENSURE THAT THE STATE WILl.. SCREEN fOR AND IDENTIFY DOMESTIC VIOLENCE 

(Al IN GENERAL. - At the option ofllle Slate, a certifICation by the chief executive officer of the SbUe that the SbUe 
has established and is enforcing standards and procedures to -

(I) screen and identilY individuals receiving IUsisrance under this part with a histOry of domestic violence while 
maintaining the confidentiality of such individuals; 

(ii) refer sucb individuals to counseling and supportive services; and 
(iii) waive, pursuant to a detennination of good cau.se, other program reqUirements, such as time limits (for as 
long as necessary) for individuals receiving assistance, residency requirements, child support cooperation 
requirements and family cap provisions, in cases where compliance with such requirements would make it more 
difficult for indivIdUals receiving assistance under this part to escape domestic violence or unfairly pennli%e 
such individualS who are or have been victimi~ by sucb violence, Or individuals who are at risk of funher 
domestic violence. 

(B) DOMESTIC VIOLENCE DEFINED.·- for purposes of this pllJ1l&1"1lph, the term "domestic violence" bas the same 
meaning as the term ~battered or subjeCl to extreme cruelty" as defined in section 408(a)(1)(C)(iii) . 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
SubSet:, 408(~)(7)(C)(iIi) - Battered or Subject to Extreme Cruelty Defined: ... an individual has been battered Or subjected to 
extreme cruelty Iflbe individual has been subjected to· (I) physical acts thai resulted in, or threateDed to result in, physical injury 
to the individual; (U) sexual abuse; (Ill) sexual activity involving a dependent child; (IV) being forced as the carelaker relative of 
a dependent child 10 engage In nonconsensual sexual acts or activities; (V) threats of. or attempts at. physical Or sexual abuse; 
(VI) mental abuse; or (VII) neglect or deprivation of medical care. 
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Domestic violence is a national tragedy that disrupts communities, destroys relationships 
and banns millions of Americans each year. Battering, child abuse and sellual assault are serious 
crimes that also may have a devastating impact on the self-sufficiency of citizens victimized by 
abusers. fn order to address these issues, and to promote the safety and self-sufficiency of 
survivors of domestic violence, the new welfare law includes an important provision. The 
Family Violence Amendment to the welfare bill, which the Senate passed by unanimous consent, 
invites states to increase services and add protections in cases of "battering or extreme cruelty" __ 
including physical abuse, sexual assault, and child abuse. States have the option of certifying 
standards and procedures to screen for and identify domestic violence in their State Plans. 
Because the proper implementation of the Family Violence Amendment is essential to keeping 
many women and families safer from violence, I calIon every state to choose this optiun and 
pledge my Administration's full support to the states who step forward to do so. 

As documented by important new research, the physical and mental effects of domestic 
violence, as well as direct efforts by abusers to interfere with their victims' education and 
employment, have serious implications for a successful welfare-Io-work transition. Studies 
report that fifty percent of employed battered women lose at least three days of work a month due 
10 domestic violence, that seventy percent report difficulty in job perfonnance because of abuse, 
and up to three-quarters ellperienced onothe-job harassment from their batterers. Women may 
need to leave a job to get to a safe living situation with their children. Compelling accounts of 
abusers who sabotage women's efforts to complete education and traiwng programs further 
demonstrate the hurdles in the path to economic stability for many battered women and their 
families. 

To meet these challenges, the Family Violence Amendment invites states to provide 
better services for battered women and abused children through their welfare programs, including 
screening and confidentiality provisions, and referrals to shelters, counseling, legal 
representation and other important services. One of the key provisions of the Family Violence 
Amendment permits states to implement temporary and flexible good cause waivers of any 
program requirements, when complying with those requirements would make it harder for 
recipients to escape violence or where the requirements would unfairly penalize past, present or 

(

potential victims of physical or sexual violence. Some examples where good cause waivers 
could be made include time limits on assistance or before work is required, child support and 
paternity establishment cooperation, residency requirements and child exclusion ("family cap") 
provisions. Child support cooperation requirements may subject women to retaliatory abuse. 
Residency requirements may harm women who cross state lines to flee a dangerous living 
situation. Imposing a child exclusion provision in cases of physical and sexual violence is an 
onerous penalty to the woman and the child. The length of the good cause waiver would depend 
on the recipient's needs. 

The good cause waiver provision is particularly important when violence makes 
complying with work requirements difficult or dangerous to the recipient or her family. 
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Arbitrary and inflexible time limits may need to be modified where violence prevents a woman 
from working, or forces her to leave her job to get 10 safety. Because of the dramatic impact of 
violence on employment, such tailoring is essential to attain the bill's goal of increased 
employment for all recipients. As Senator Wellstone said in introducing the Family Violence 
Amendment, "we cannot have' one size fits all. '" States that accept Congress' bipartisan 
invitation to use the good cause waiver provision to make welfare-to-work programs work better 
for battered women must not be penalized by having to count these individuals toward their work 
participation requirements. To do otherwise would undermine the spirit and pwpose of the 
Family Violence Amendment 

While every American must take some personal responsibility in the fight against 
domestic violence, with the Family Violence Amendment, every state can playa major role in 
our national effort to end violence against women and clWdren. Because I know that every 
governor and state legislator will want to do the utmost to implement the letter and spirit of the 
Family Violence Amendment, 

TIlEREFORE I, WILLIAM J. CLINTON. President of the United States of America, by 
virtue of the authority vested in me by the Constitution and laws of the United States, do hereby 
caU on the Governors and Legislatures of the Fifty States to adopt all of the poliCies and 
procedures contained in Section 402(AX7) of Part A ofTitle IV, the Family Violence 
Amendment, and do hereby declare the following; 

In order to el(ecute the clear intent of the Family Violence Amendment and to 
demonstrate the commitment of this Administration to the elimination of domestic violence, the 
Secretary of the Department ofHeaJth and Human Services will not impose a financial peualty 
on states that fail to meet the monthly mandatory participation rates specified in Section 407 of 
Part A of Title IV, when that failure results from making good cause waivers of work 
requirements in esses of battering or extreme cruelty. 

The Secretary of the Department of Health and Human Services shall provide 
discretionary funding to any state seeking to study the incidence of violence in the lives of 
welfare recipients; the impacl that domestic violence has on welfare program rules and 
requirements; and the best assessment, referral and delivery models to improve safety and self
sufficiency for battered welfare recipients; and 

The Secretary of the Department of Health and Human Services shall provide 
discretionary funding for model programs in the states to implement the Family Violence 
Amendment, and shall provide technical assistance and ongoing support to every state seeking to 
implement the Family Violence Amendment. 

IN WI1NESS WHEREOF I have set my hand this _ day of August etc. etc. 



~ ,.. . ... - . . _. . . ,. . . 
FLG-22 96 13: 10 FRCJ1: I-O'1ENS CFFlCE 202-456-7311 TO: 4049360904 

NATIONAL TASK FORCE 

PAGE: 04 

ON VIOLENCE AGAINST WOMEN 
NOW u8al Do!!",. do EdVcalion Fund 119 COJWillloon A ••. , NE., woe 20002 (202) $44-4470 (l02) $41>-8605 (fax) 

The WellstoneIMurray Family Violence Amendment 
to the Welfare Bill (House Report 725) August 12, 1996 

Now that Congress has passed a welfare bill eliminating the federal entitlement and imposing a host 
of new requirements for recipients, advocates need to work in their states to ensW'e that battered women and 
victims of sexual assault are not unfairly penalized by these QCW rules. An important tool is the Family 
Violence Amendment, a state option to increase services and to waive requirements in cases of domestic 
violence and sexual abuse. Senators Paul Wellstone (D-MN) and Patty Murray (0-WA) amended the 
Senate version of the welfare bill to require states to provide these services and to make necessary waivers, 
but the Conference Committee converted the Family Violence Amendment to a state option. 

Why State Welfare Legislation Should Address Domestic Violence aDd SexuaJ Abuse 

The Amendment recognizes that violence makes and keeps women poor, and that it' may be difficult 
and dangerous for battered women and victims of sexual assault to meet the welftue bill's new requirements. 
As documented by research such as ]ody Raphael's report Prisoners of Abuse: Domestic Violence and 
Welfare Receipt (Taylor Institute 1996). the physical and mental effects of domestic violence, as well as 
cJjrect efforts by abusers to interfere with their victims' education and employment, have serious 
implications for welfare-to-work programs. Arbitrary and inflexible time liinits may need to be.modified 
where violence prevents a woman from working. Child support cooperation requirements may subject 
women to retaliatory abuse. Residency requirements may harm women crossing state lines to flee a 
dangerous living situation. Imposing a child exclusion ("family cap") provision, as some states do. in cases 
of physical and sexual violence, is a particularly unfair penalty to the woman and the child. 

To address these issues, the Amendment's provisions encourage states to include both increased 
services and flexible waivers in their state programs. Spe~lfjeally, the AmeDdment iDvites states to: 

• SCREEN APPLICANTS FOR DOMESTIC VIOLENCE WHILE MAINTAINING 
CONFIDENTIALITY; 

• PROVIDE REFERRALS TO COUNSELING AND SUPPORTIVE SERVICES; 
• MAKE GOOD CAUSE WAIVERS FOR CERTAIN WELFARE PROGRAM REQUIREMENTS. 

Flexible Waiven ID Cases or Battering or Extreme Cruelty 

The waiver provision is an important tool for advocates, who should urge their states to adopl it. 
Waivers apply to the two-year time limits (before wode is requiJed) and five-year time limits (capping 
lifetime aid), which would be waived for as long as necessary. States should be able to exclude waived 
individuals from mandatory participation rates. The waivers also apply to the residency requirements, child 
support cooperation requirements and child exclusion provisions. Waivers are to be granted where the 
requirements would make it harder for welfare recipients to escape domestic violence, or where the . 
requirements would unfairly penalize past, present or potential victims of physical or sexual violence. 

The prOVisions apply to cases of "battering or extreme cruelty," which is defined broadly in another 
section of the bill to include acts of physical and sexual violence (including marital rape) as well as threats 
and attempts of physical and sexual violence, child sexual abuse. mental abuse and deprivation of medical 
tare. 



1'U::i-22 96 13: 10 FROM: IoO'EN5 IFF ICE 202-456-7311 TO: 4049360ge4 PAGE: 05 

How States Can Implement the Family Vlolenc:e Amendment 

Under the welfare bill each state must submit a plan to the federal govenunent, describing how the 
state will spend its block grant funds. In that plan. states can provide for these services and for waivers of 
federal requirements without incurring penalties. The state is required to make a summary of its plan 
available to the public. Arid/lional/y. a separaJe welfare bill provision tllDt applies t",ly to tlu! S-year time 
Iimilon welfare receipt permits a stott to make hardship exemptions of up 10 20% of the case/Dad 
Hardvhip explicitly includes hatlerlng and extreme cruelty, defined the same way asfor the purposes of the 
WeI/stone/Murray Amendment. The Family Viounce Amendment contaiM no limitation on how many 
cases a state may address when Increasing seI'Vices 0'1II4klngjlexible waiven. 

Advocates mUst pres~ure their state legislatures to include all of the provisions of the Family 
Violence Amendment as part of their state plans. Since the Amendment is only a state option, states may be 
tempted to avoid providing additional services or tailoring welfare-to-work programs to address violence 
against women. They may instead attempt to use the Amendment to exclude battered women from existing 
services or they may simply ignore the problem of violence in the lives of welfare recipients. Only diligent 
efforts at the state level will ensure that the Family Violence Amendment is implemented properly or 
implemented at all. But these efforts can payoff by ineteasing the safety and economic self-sufficiency of 
many recipients. 

The National Task Force on Women, Welfare and Abuse wiD be developing more extensive 
materials for state activists seeking to ensure that their state welfare program addresses the correlation 
between violence and poverty. These materials will be available after October I, 1996. For furthet 
information, contact: Martha Davis, NOW LDEFINYC (212) 925-6635, lody Raphael, Taylor Institute 
(312) 342-5510, or Pat Reuss or Pamela Couleos, NOWLDEFIDC (202) 544-4470. 

THE WELLSTONEIMURRA Y FAMILY VIOLENCE AMENDMENT 

Sec. )03 - Block Grants to Stat .. - SubS". 402(a)(7) OPTIONAL CERTIFICATION OF STANDARDS AND 
PROCEDURES TO £NSUIlE THAT THE STATE WILl. SCREEN fOR AND ID£NTIFY DOMESTIC VlOL£NCE 

. (A) IN GENERAL. - At the option ofllta State, a certifJeation by the chiefexec:utive offitel ofthe State that the State 
has establiShed and is enforcing standards and procedures to -

(1) screen and identify individuals receiving IISsislanee under this paI1 with a history of domestic violence while 
maintaining the confidentiality of such Individuals; . 

(ii) refer such individuals to counseling lind supponive services; and 
(iii) waive, pursuant 10 a dctennination of good cause, otheT program reqUirements. such as time limits (for as 
long as neeessary) for individuals receiving assistance, residency requirements, child suppon cooperation 
requiremeolS and family cap provisions, In cases whe", compliance with such requirements would make il more 
difficult for individuals receiving assisteoce under this pan to esc;ape domestic violence or unfairly pennllu 
such individuals who are or have been vietimiud by such violence, or individuals who are al risk oflUnher 
domestic violence. 

{B} DOMElSTIC VlOLENC£ DEFINED. -- For purposes of this paragraph, the tenn "domestic violence" bas the same 
meanin8 as the term "battered or subjeet to extreme cruelty" as defined In section 408(a)(7)(C)(iii) . 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
SlIbSee. 408{_)(7)(C)(iii) - Batlered or Subject to Edreme Cruelly DeOned: ... an individual bas been battered Or subjected to 
extreme cruelly if the individual has been subjected to • (I) physical acts Ihal ",suited in, or threatened 10 result in, physical injury 
to lIle individual; (II) sexual abuse; (ill) se)Cuai activity involving a dependent Child; (IV) being forced as the caretaker relative of 
a dependent child to engage in nonconsensual sexual acts or activities; (V) threats of, or attempts al. physical Or sexual abuse; 
(VJ) mental abuse; or (VII) negieci or deprivatlon of medical care. 
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Record Type: Record 

To: Barry White/OMB/EOP 
cc: See the distribution list at the bottom of this message 
bee: 
Subject: Re: WTW evaluation and reporting IfJ] 

Sounds like a good approach: Larry and Anil, please keep me in the loop. 
Barry White 

r:p:c~--" 

trw,.:; Barry White 
l"" «,w.'" 04/03/98 02:03: 11 PM 
~>' • , 
Record Type: Record 

To: Andrea Kane/OPD/EOP 

cc: Larry R. Matlack/0M8/EOP, Anil Kakani/OMB/EOP 
Subject: WTW evaluation and reporting 

As anticipated, Barbara and Olivia reached an amicable approach to getting this moving again. I've 
released the evaluation funds based on the agreement between them that by April 15th, HHS will 
deliver to OMB an interim final rule for the WTW reporting system that will reflect a reement with 
o ,and be based on work between now and then with the two departments and OMB on moving 
as";;iose as possible to the "uniyersal" system we have been discussing. I'm sure there will more 
backing and filling, and more compromising to do on all sides before this rule gets to the Register, 
but we seem to be in better shape now than earlier in the week. 

I'm off until the 15th, so stay in touch with Larry and Anil for progress reports. 

A copy of my letter to HHS releasing the funds and memorializing the agreement is on its way to 
you. 

Message Copied To: 

Larry R. Matlack/OMB/EOP 
Anil Kakani/OMB/EOP 
Cynthia A. Rice/OPD/EOP 
Diana Fortuna/OPD/EOP 
Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
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Welfare Reform Q&A on Family Cap 
June 9,1998 

Q: A Rutgers' University report shows that New Jersey's family cap is increasing 
abortions among women on welfare. What is the Administration's reaction? 

A: The President has always believed that the decision to enact a family cap policy is best 
made by individual states. Both his 1994 welfare reform bill, and the law he signed in 
1996, left this issue to states. It is important to carefully evaluate the effects of this 
policy, but that will take time. We believe it is far too early to draw conclusions from . 
what the state of New Jersey and HHS characterize as a draft report. The family cap 
policy is intended to promote parental responsibility by denying additional benefits to a 
family if they have an additional child while on welfare. 

Prior to the federal welfare reform law signed by the President in 1996, the 
Administration granted waivers to allow 14 states to test a family cap policy. States were 
required to carefully evaluate the impact of policies enacted under waivers. New Jersey 
was the first state to implement the family cap under a waiver granted in October 1992. 
The federal welfare reform law does not specifically address family caps, but states have 
the flexibility to enact such policies if they choose. Twenty-two states now have family 
caps. 

Q: Are you worried that the "illegitimacy bonus", for which HHS released guidelines 
in March, have the same effect? 

A: No. The statutory language for the illegitimacy bonus included in the welfare reform law 
makes clear that the bonuses will go ~ to states that simultaneously reduce both out of 
wedlock births l!llil abortions. HHS will first rank states on how much they've reduced 
the percentage of births that are out of wedlock, since that is the main purpose of the 
bonus. Then the top five qualifying states will be asked to provide abortion data, and 
only those that shows a decrease in abortions will receive a bonus. Thus, unlike earlier 
versions of the bonus considered by congress, the final version makes sure that we are not 
awarding bonuses to states that decrease their out of wedlock birth rate simply by 
increasing abortions. The regulation closely tracks the statute in this area. 

-1-
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THE SECRETARY OF HEALTH ANO HUMAN SERVICES 
WASHINGTON, D.C. 20201 

MEMORANDUM FOR THE PRESIDENT 

I want to provide you with some background information regarding recent coverage in the press 
on the New Jersey family ~ap policy (see attached Washington Post and New York Times 
articles). According to press accounts, the findings of an evaluation indicate that the policy has 
resulted in an increase in the number of abortions among welfare recipients. The National 
Organization for Women (NOW) Legal Defense Fund, the American Civil Liberties Union, the 
Catholic Conference of New Jersey, and other groups are concerned about the possible increase in 
abortions and have also questioned whether the State of New Jersey is trying to alter the findings. 

Background 

Under 1992 Aid to Families with Dependent Children waivers, the New Jersey Department of 
Human Services (DHS) implemented a family cap policy, which eliminates benefit increases for 
additional children conceived while a family is receiving welfare benefits. The State is continuing 
the family cap under Temporary Assistance to Needy Families (T ANF). A draft Rutgers 
University evaluation of the New Jersey family cap indicates a rise in the number of abortions 
among welfare recipients over the time that the policy has been in effect. NOW and others who 
have spoken out on the issue speculate that the State is trying to alter the findings. This 
speculation is based on the fact that the State has asked Rutgers to revise the report to address 
methodological concerns. 

HHS Analysis of the Rutgers Evaluation 

HHS shares the State of New JerseY's concerns about the methodology of the Rutger's study. 
We believe that the evaluation results to date are inconclusive with respect to whether the family 
cap caused an increase in abortions because of possible methodological flaws in the study. Since 
the Department provided a portion of the funds for the evaluation, we have made extensive 
comments to the New Jersey DHS regarding methodological problems. Our most significant 
concerns are as follows: 

• The evaluation may not have sufficiently controlled for factors other than the family cap 
and these other factors may have contributed to the reported increases in abortions. If the 
group changed its behavior for reasons other than the family cap, the results could be 
biased. This is particularly possible in this evaluation because the composition of the 
group studied changed over time as individuals entered and exited the welfare rolls. 

• Some of the assumptions made in the evaluation were unrealistic. For example, the 
evaluation established a baseline for comparing changes in the number of abortions. This 
baseline assumed that, absent the family cap, the number of abortions would have fallen 
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among welfare recipients until eventually they would equal zero within a few years. Any 
abortions above this baseline were assumed to be a result of the family cap policy. This 
unrealistic assumption could lead to overstating the number of abortions attributable to the 
family cap policy. 

• In general, we feel the authors overstated the strength of their findings and did not discuss 
sufficiently the me'tsurement problems inherent in social science research. The family cap 
policy was implemented with a large degree of publicity and as part of a comprehensive 
package of policy changes. This makes it difficult to identify accurately those families 
who believed they were affected at any specific time, and to estimate the impacts of each 
policy intervention. Furthermore, it is difficult to identify all the factors that affect 
childbearing decisions or to disentangle precisely how much of an effect is attributable to 
each factor. 

Rutgers is currently revising the evaluation and results are expected during the month of June. 
The New Jersey DHS is planning to have a panel of researchers review the revised report to 
comment on its methodological soundness. The revised results could show either increased or 
decreased impact on abortions. There may continue to be disagreement among researchers as to 
whether the current or revised draft of this report supports a finding that the family cap policy 
caused an increase in abortions. 

Attachments 

~ : ,'v-y"""---~iia E. Shalala 
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Report Tying Abortion 
To Welfare Is Rejected 
New Jersey Officials Questio~ Its Validity 

By TAMAR LEWIN 

A team of Rutgers University re
searchers hired by the New Jersey 
,ovemmenl to examine the effl!CUI of 
the stale's new weltan policy found 
thalli has contributed to an Increase 
In abonions, but the state has reject
ed the flndlngs. -and asked for revl
skins at the repon. 

saying iI'S a draft," said Martha 
DaviS, a lawyer With the NOW Legal 
Defense and Education FUnd, one of 
the croups c:ballengin&: the family 
cap- "And we think tile real reason 
tor their obj«tlons is concern about 
whal legis lacon will do If they see 
the conclusions the Rutgers re
searchers have drawn." 

In a December I'epon. commb
s!oned by the State Drepanment of 
Human Services and the Feder.l De
panment of Health and HUman ...erv
Ices and obtained by The New Yortc 
Times, the Rutgers researchers saJd 
the weUara overhaul provision 
known as the family cap, which was 
enacted in 1m and cuts off qua 
benerlts from welfan recipients who 
have additional children, has caused 
some WOmen 10 abon their pregnan
" ... 

JacqaeUne Tencza, a spokeswom
an for the State Department of Hu
man Serv1~ denied that lnterpre
tation. Rather, she said, the Stale is 
commUted 10 understandin& What ef. 
fects the family cap has had. and is 
concerned about the release of draft 
findJnas based on a methodology that 
the .. ate says ls flawed.. 

"This is just a draft," she said 
"Neither 01 the two clients, us or 
Health and Human Services tn Wash
In&ton. hal appl'O\led It, and U's not 
ftnal unUl U's approved. We Want to 
make sure that what we aet is IOOd 
sodaIldeDce researdl that is clear 
about the effects of the polley," 

"The Family Development Pro
,ram does appear to uen a small 
but DOn-uiVIaJ effec'l oa abortion 
rates, addJna about 240 abonlons per 
year over what would be expected 
due to trend and population composi_ 
tion Changes," the repon said. There 
were 31.860 aboMions in New Jersey 
in 1996. 

The questIOn of how weUare reclpl
enUl' reproductive decisions are at
feeled by a famJ.ly cap, removing any 
financlaJ tncentlve to tave more chU
dren, Itas been one of the most hoUy 

The RUlgers findings an likely to 
add new fuel to the nationwide de
bate over welfare because 20 other 
slales have imposed family caps_. 
similar to New Jersey's. 

Welfare reclpienUi &enerally have 
abonklns al a hlgher rale than «her 
women: In New Jersey, in the quar-

argued issUe! In the debate over weI
lare. 

Some conservatives have argued 
that fantlly caps help discouraae 
weUare recipients from havtng more 
babies than they can suPPOrt. and 

ter endin& December 1191. the abor
tion rale for· the welfare population 
was 27 per I.OOOcom~with4 per 
1.000 for all New Jersey women of 
Cbild-beartna age. And although the 
abonien rale in New Jersey, and 
nationwide, dedined, between 1191 
and 1996, the abonlon rate amana: 
New Jersey's welfare recipients rose 
durtna: the same period. By 1196, the 
HUllers repon found, the aap had 
Widened funber, With 29 abonklns 
per 1,000 women receiving welfare, 
compared With 3 per 1,000 women in 
the leneral population. 

But the ,late bas not accepted 
those flndin&s, caUtna: the report a 
draft that needs substantial revision. 

In a May 14 ~ter to the research 
team. the Department at Human 
Services said the document IhouId 
be labeled a draft, criUcized the 
methodolocY and asked for a re
workin& that would explain au the 
difficulties of detetminln& Whether It 
was the Welfare policy that had 
caused the increase in abonions, The 
le1ler also cpaestkmed the Validity of 
studying the behavior of the welfare 
population before and alter the law 
changed, since the cbanges them
selves may tlave altered that popula
tion, causing some J"eoCiplenu to let 
orr welfare, and other people 10 aVOid 
it. 

BUI the lawyen challen,1n.g me 
family cap provlslon contend that the 
state's response reflects political 
problems, DOC methodolosical ones. 

"We think thlS IS a final repon that 
the state is trylnf; to cover up by 

prevent ton&:-term welfare dependen
cy. But In an unusual polltical allI
ance, the Roman Catholic Olllrd:l 
and conservative Christian &roups 
jOined with advocates for the poor to 
argue against family caps, on the 
around that they would encouraae 
aboruon and increase chJJd. poveny 
by fon:tna welfare famll1es to stretch 
their meaaer benefits. too far. 

New Jeney's famUy cap went tnto 
effect IQ 1193, under a Federal wafv
er allowta& the lute to ~ 
welfare ezpertmenu. Two yean w
er, the Federal weUue overhaul bill 
opened the way far any .. ate to adopt 
such a poIk;y, and fam.iJy caps are 
DOW tn effect in 20 OCher states. 

'1be Rutgen flnclinp have very 
serious implJcatkm for chlIdrm In 
every ltate that has Instttuted a fam
Uy cap," laid Resina Purcell, a 
spokeswoman for the Catholic C0n
ference of New Jeney, "It', Impor. 
tant to remember DOt only the num
ber at babies that were aborted due 
to the famUy cap, but also the num
ber at children bom who were dented 
ass1stance. M of December, .more 
thaD 25,000 children In New Jersey 
had been denied cub usistance be
cause Of the family cap," 

Last year, Ms. DaViS's IrouP, 
atona: With the American Ctvll Uber
ties Union 01 New Jettey and GIb
bons Del Ceo, a New Jeney law 
firm, flied suit cbara:tna: that the fam
Uy cap VIolated I;be Itate constitution 
by Interfer1n& With women', repro
ductive rl&hts &lid treated chlldren 
differently dependJna: on the1r birth 
status. 

In late February, tn the course of 

prepartng a summary judgment mo
tion tn the case, Ms. Davis said, the 
lawyers asked the state whether the 
Unal report from Ruta:ers, ~ bad 
been kxta schedilled for release In 
December, was available. 

A lawyer in the Attomey General's 
office cave them a copy of the De
cember repon. which they shared 
with representatives of the Catholic 
Church and others who oppoSe the 
family cap at a May 12 meeting. Ms. 
DaVis said the lawyers challenaing 

Adding new fuel 
to a continuing 
debate over 
welfare. 

the cap bad also asked for, and been 
granted, permission to talk to the 
RII~rs researchers. 

Sift. she said, on May 14 - the 
aame day the depanmenl'S letter 
went out to the researchers - the 
AttoaW:y General's offl~ called to 
say'lb.at the report was cnly a draft 
and to Withdraw permissIOn to talk to 
the researcher'S. 

"Thb is a report filed in Decem
ber, and there was Plenty of lime for 
bad: and forth about the methodolo
gy before May," Ms. Davts' said. 
"The umJn&, together with the fact 
that this was in no way labeled a 
draft, as an earller interim report 
had been. lead us to conclude that 
something else was COing on here," 

Ms. Tencza said there were no 
polltical machinatiOns Involved: dis
cussklns of the methOdoloeY had 
&one on sInCe the repon was filed, 
she Aid, and the May 14 letter only 
reflected continuing discusskms, And 
she said that the lawyer for the At
torney General's office who lave OUI 
the repon 'lias Simply unaware that 
It was a draft. 

"It was an ovenl&ht, and It sboWd 
not tlave been released." Ms. Tencza 
Aid. '"ThiS IS very compltc.ted. very 
Important scx:laJ science research. 
and there are many serious concerns 
about methodology. We're not confi
dent that there is Iny melhodology 
that would result In esrabllsbtnc a 
cause-and-effect relatlonshlp. That's 
one thln& we've learned through this 
process." 

The letter questioned the re
searchers' use or trends In abonion 
and btnh rates to estimate what 

those rates might bave been Without 
the welfare chana:es. and the suues- I 
Uon thai the w.:lfare chana:'es ·m.y 
have caused the dJflerence.. And It 
said thai. the ~an:hen need DOt 
redo the study, but should rubmlt a 
reVISed venion maktng clear the dif
ficulties of determining causaItty. 

Michael camuso, the lead re-
searcher on the '1. million evaluatJon 
project, decllned to d1scuss the spe
Cifics of the December tepon or .he 
re-working now under Way. 

"We have three different ltudles of 
the family cap, this pre/post re-
search., a cost-beneflt analysIS, and 
another uslnl an experimental J1'OUP 
and a controlaroup," he wd. "Alii 
can .ay IS that the final reporu on all 
three, which are not that far off, win 
present the most comprehensive 
view possible 01 the effects of the 
tamUy cap." 

The lawren c:hallengtna: the fam
ily cap are convtnced that the polley 
encourAles abot'Uons, both from the 
Rutgen research and from Inter
vtews With welfare recipients. 

"We showed the repan to outskte 
eXpens, including statlstlclans and 
economists, and they qreed that It 
shows that the lamUy cap b callslng 
women to have abonions," said Len
ora lapidus, IeCal director of the 
New Jersey A.C.L.U_ ''In a state 
where there's been this strong effort 
to cut bad: on access on abortion, 
there's a real Irony here. ThIs state 
now has two choices, they can back
pedal and try to change the study. Or 
with the Governor leading, they can 
take the hlah road and reconsider the 
policy." 
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NJ. Study Links 
Abortion Rise 
To Welfare Cap 

Welfare 
child cap· 
boosts 
abortions 

TRENTON. N.J. (AP) - A re
aean:h study bas eoncluded that 
Newh~poUcyofboJdu.ewd
fare beaefits level when recipients 
haw additional children has con
~~d AO an increase in abor-

And critics of the policy say 
state otfldals, who corrunisIioned 
the study. are now trying to play it 
down because mer don 1 1iU the 
results. 

The SI million audy by_ 
Uaivenity was e:ornmiuioned by 
the state [)epar1ment of Human So..,.,.. and the _ D<port-

menl of Health and HlUDaD Ser
vices. Re'seardM:n were asked to 
examine die effects of New Jer
sey'a "family cap," which was the 
rlr5t of its kind in the nation when 
it was enacted in 1992. 

'!Went)' other states have Iinc:e 
instituted family caps .imi1ar to 
New Jersey's, and the Rut&ers re-
pon is likely to (an the fire of 
debate oYer we1tare reform. 

The Decem~ 1997 report" 0b
tained,...retday by the_ 
I'ro$s, Aid the .... _ polley 
"does appear to exert • small but 
aOD-trivial eUcct on abortioa 
ntes." The researeben estimated 
that the number of abortions fa the 
state was -.bout 240 ~ per 
year than it would have been with· 
out the welfare cbanCe. "we- ...... concerned that this 
law could' cause aD iDcreUe in 
abortions," Marie 'IUy, • apotes. 
woman for New Jer&ey Right to 
ute llid. "u the Rutgers RUdy is 
IoCCUI'ate. our fears have been COIl: 
finned." 

Soo .. offidaIs haw rej ..... the 
report's findiDp. declaring it • 
.. draft." aDd a.sltiDg for. revision. 

But croups that are cba1lePcinI 
the cap in coun say the report was 
DOt labeled. draft wben it .... c.iis
bibuted to them ~ February as 
pan otthetr preparatiOns for trial. 

"We tbink this i.t • rmaJ report 
that the ate is trying to cover up 
by saying it's a draft," Martha Da· 
vis. a lawyer with the National 
0"lanization (or Women's Legal 
Defense and Education Fund, Aid 
in yesterday's editions 0( the New 
Yon:; Times. "And we think the real 
reason for their objections is con
cern about what leRislaton will do 
j{ they see the conclusions the Rut
&en researcben have dnrwn." 

Miss ()av;s' .... P. &l0I1( with 
the American CJvil LibertJes 
Union at New ~. sued the 
state last year. that the 
(~'c:ap violated ItIte con-
stitutioa by laterferin& with wom
en's reproductive rights and treat· 
.... chIldtendllreremly ~ 
on their birtb status. 

Otbe.- _ In the cap in-
clude the Roman catholic a" ... :h 
&Ild c:onaen.tiw Ouistian IfOUPS that beIIooe the cop __ -Sto .. _ ... _.....,.... 

are metbo ..... p-al DDt poUdca1. 

.' 
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WELFARE AND ABDRnON: _ .. d11lO1la1 aid ID 
welfare redP~ wbe !laW! more dllidren - a poUey to 
e1I'ect tn 20 states - cou..Id mcrease abortioos. a cont:r1M:1-
sial New Jersey report says. The prelim1na1Y dndJ.ag by ~ 
searc:be.r.o at RutgerS UntvetSl.ty. &$pUled by stale omdalS. 
pooes a poteat1aJ dilemma for laWmakers wbo voted tor Ute 
'1amlly cap" poncy. The lmpad 00 aborUoos was sIlgbt an 
est.tmated 2tO more per year: New Jerwy had abOUt 32.,000 
in 1996. But It could prompt abortiOo foes to seek ~ ot 
the provtsIoO In states that adopted It under the 1996 federal 
welfare refO~. law. - Ridlard WoU 
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THOMAS R. CARPER 
GOveRNOR 

The Honorable William V. Roth 
104 Hart Senate Office Building 
Washington, D.C. 20510 

Dear~~ 

_
a 

Q £ ~. 
. ~ 

STATE OF DELAWARE 
OFFICE OF THE GOVERNOR 

July 18, 1997 

I would like to take this opportunity to make you aware of my support for 
congressional efforts to address a problem thai Delaware, and many other states, will 
soon face in our welfare-to-work efforts. 

One of the highest priorities in my administration has been the development and 
implementation of "A Better Chance" (ABC), our plan, approved unanimously by the 
state legislature, to transform the current welfare system into a system that creates 
positive incentives for welfare recipients to obtain paid employment. The key principles 
that fonn the basis of ABC are that work should pay more than welfare and that welfare 
should be transitional, not a way oflife. ABC recipients are expected to find paid jobs, 
stay employed, and achieve long tenn economic self sufficiency. Under ABC, priority is 
always given to placing individuals into paid work over placement in work experience. 

To date, we've been extremely successful. We've nearly tripled the number of 
ABC recipients who are working, and we've placed hundreds of ABC recipients in full
time jobs. 

However, our experience has shown us that there are some welfare recipients that 
are unable to gain employment readily. Under these circumstances, we believe that it is 
critical to these individuals that they gain the skills'necessary for obtaining paid 
employment. In Delaware, the purpose of work experience is to improve the· J 
employability of individuals not otherwise able to obtain employment by providing work 
experience and training to assist them to move promptly into paid public or private sector 
employment. 

T ATNALL BUILDING 
DOVER. DELAWARE 19'301 

(302) 739 .410t 
FAX (302) 739 - 2775 

CARVEL STATE OFFICE SLOG. 
Wlu.lINGTON. DELAWARE 19801 

(302) 577·3210 
FAX (302) 577·3118 
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In Delaware, individuals in work experience continue to receive a welfare check 
and state law requires that these individuals can participate in work experience for the 
number of hours equal to the welfare grant divided by the minimum wage. In addition, 
participants are reqllired to engage in job search to ensure that they move quickly into 
gainful employment. In our state, we are committed to providing work experience 
participants with comprable health, safety, and anti-discrimination protections as to 
individuals working in paid employment. 

However, with the application of current labor and tax laws to work experience, 
we estimate that welfare recipients' benefits could be reduced b 6.2% for FICA and 
I. % for Medicare per client per month and the state of Delaware would incur a cost of 
$145,000 er mo . res IS for Delaware in an additional annual welfare c of 
$1.74 million fo FICA d Medicare contribution alone. Additionall there are 
significant administrative costs associated with implementing and maintaining a payrvll 
system for welfare benefits. 

I am concerned that the financial costs to the state and the administrative burden 
associated with the application of labor and tax laws to welfare work ex erience 
placements WI In er our a llit to re uire workfare 0 all welfare reci . ents. As you 
consider e Important Issues on the application oflaber and tax laws to work experience, 
I urge you to ensure that any final proposal will not jeopardize ABC's ability to 
successfully move welfare recipients into the workforce. 

Your leadership in this area is very much appreciated, and I thank you once again 
for the opportunity to share my thoughts with you. Please feel free to contact me if you 
have any questions. 

cc: Senator Lou 
Senator Moynihan 
Sen3tOr Domenici 
Senator Daschlc 
Represcntlltivc Shaw 
Representative Kasich 
Representative Archer 
RcprCS¢Z1tative Gingrich 
Representative Gephardt 
·Representuive Spran 

Sincerely, 

~ 
Thomas R. Carper 
Governor 

.-

.. -

."' 
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.... : .. , 

Frank Cowan 
Assistant to the President 

----------- -"---

7/10/97 

John: 

The attached letter was sent to the 
ITesident today and sets forth our 
unions' major concerns in the 
reooncilation bills. 

Frank 

Attachment 

~ ... 

..:' 1 
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July 10, 1997 

Dear Mr. President: 

We want to thank you for your strong opposition to congressional attempts.to use 
the balanced budget bill to overturn your administration's poiicies on pnvatizingtlte ----- -
Food Stamp and Medicaid programs and on applying the Fair Labor Standards Act and 
other worker protections laws to workfare workers. 

As a resul(of our mutual efforts, the Senate now has clear record rejecting all 
privatization provisions. We believe that the Senate's action provides a solid basis from 
which to resist provisions in the House bill which would allow all states to privatize food 
stamps and Medicaid operations. 

In addition, we are making important progress protecting working people on and 
off welfare. We have strongly defended your administration's ruling that workfare 
workers should have the same rights and protections as other workers. Moreover, we 
have been pleased at the progress made in moving the welfare-to-work program through 
the legislative process and are seeking to ensure that it will be used to create real jobs at 
livable wages rather than workfare. Finally, we have seen significant Congressional 
support for incorporating effective nondisplacement protections in the conference 
agreement so that working people do not end up paying for welfare reform with a loss in 
jobs and income. 

We now are at a critical juncture in the deliberations on the conference agreement. 
We believe your continued strong leadership is essential to achieving a favorable 
outcome on all these critically important issues. 

c!!~ U~~"rereIY' 
Gerald W. McEntee 
International President 

MortonBahr 
President 
Communications Workers of 

America 

~j~ 
Andrew L. Stem 
President 
Service Employees 
International Union 
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Xmetican Federation of Labor and Congress of Industrial Organizations 

815 Sbdeenth Stro"" N.W. 
Washington, D.C. 20006 
(202) 637-5000 

JOHN J. SWEENEY 
PRESIDENT 

exECUTlVE COUNCIL 

RICHARD L. TRUMM 
SECRETARY-TREASURER 

LINOA CHAVEZ-ntOUPSON 
EXECUTIVE VICE PRESIO."" 

/ 

Ecf.Nard T. Hanley 

r .............. / ~ .... ~ ::'~ 
~ ... , .. _ ~J._.~ 
""~cI Saeeo 

July 15,1997 

Gloria T. JOhnsOn 

( L:) J. Randolph Babbitt 
~ v-e.""""" .Pat Friend 

Sumi Haru 
Leon Lynctl 
Arthur Moorv 
.bite West 
Manln J. Madda)oni 

Memorandum for: John Podesta 
Assistant to the President 

Wayne E. Gionn 
_BaIv 
l.cnoreMi~ 
John N. SturSvaflt 
Ron Carey 
Douglu H. 00n1y ,,-
Mid'lael G~1in 
Carrell I-Iaynas 
OougMcCa .... 
ArMO S. Roc!riglJe2 
AJtn!(I K. WM:&ttead 
John U. 9ow91$ 

VITIO;'nt R, ~lO 
Robert A. Georgire 
John J. Barry 
Frank Hanley 
ArItIIIr A. Coia _F._ 
Jd.A. "Mac- Fternj~ 
JOIiI' L Greene 
JaIM$ !.as"I" 
An<I~ McKenZie 
RoDen A.. Sc:ardelJetti 
~LStern 
$andra ~Idman 

and Deputy Chief of Staff for Policy and Political Affairs 

From: Gerry Shea 
Assistant to the President for Government Affairs 

Peggy Taylor 
Director, Legislation Department 

Subject: Worker Protections in the Reconciliation Bills 

Gerald W. McErrtee 
Gene Upohaw 
Moe BIller 
.Jamts J. Norton 
Frank Hurl 
Stephen P. YOIQt::I 
GarQIyn Forrest 
Sonny Han 
WiDiam Lucy 
A.L "Mil",,'- Monroe 
Robert e. Wages 
etllward L. Fire 

As more details of the Republican reconciliation bills come to light, the extent of their 
attempt to roll-back Federal worker protections becomes alarmingly clear. While this 
poses a clear danger that decades of Federal labor standards could be undone, it also 
provides a strong basis for arguing against the provisions_ 

The latest item to surface is the exemption of bakery drivers. As reported in the July 
7th edition of Time, all bakery drivers would be classified as independent contractors 
under the tax bill. 

The bakery exclusion is separate from the broad language in the tax bill that would 
make it much easier for employers to reclassify workers as independent contractors, 
thereby denying them the benefits of Federal worker protections laws. While committee 
staff assumed a relatively small number of workers would be reclassified as 
independent contractors, outside estimates range in the millions. 

Coupled with the wholesale change in the classification of workfare participants in the 
House Budget Bill, i.e_, from workers entitled to Federal labor protections to ''work 
experience" participants entitled to dramatically reduced protections, these provisions, if 
enacted, would exclude millions of workers from Federal labor protections. 

We strongly urge that the Administration argue, first and foremost, that the President 

2/3 
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has no intention of creating a second tier of wor1<ers who are entitled to a lesser 
standard of protections. For a number of reasons, we think this is a stronger position 
for the coming days' debate than arguing the need for Individual protections for 
workfare participants. While that argument should still be made - we would particularly 
urge you to highlight the lack of enforcement in the CWEP-like provisions in the House 
Bill - we think you are on strongest ground in refusing to create a second tier of 
Federal labor standards. 

Please let us know if any further information of argumentation will be helpful. Thank 
you for all your good wor1<s. 

3/3 



Gerald W. McEntee 
President 

William lucy 
Secretary- Treasurer 

Vice Presidents 

Ronald C. Alexander 
Columbus, Ohio 

Dominic J. Badolato 
New Britain, Conn. 

Henry L. Bayer 
Chicago, III. 

Peter J. Benner 
St. Paul, Minn. 

George 8oncoraglio 
NewYorlc,.N.Y. 

Gloria C. Cobbin 
Detroit, Mich. 

W. Faye Cole 
Houston, Texas 

Jan Corderman 
Des Moines, Iowa 

Bruno Dellana 
Pittsburgh, Pa. 

Albert A. O;op 
New York, N. Y. 

Dannl Donohue 
A banr, N.Y. 

Chris Dugovich 
Everett, Wash. 

William T. Endsley 
Columbus, Ohio 

Stephan R. Fantauzzo 
Indianapolis, Ind. 

Anthony M. Gingello 
Rochester, N. Y. 

Stanley W. Hill 
New York, N. Y. 

Carolyn J. Holmes 
Williamstown, N./. 

Whitney L. Jackson 
Derry, N.H. 

Edward J. Keller 
Harrisburg Pa. 

Roberta Lynch 
Chicago, III. 

Glenard S. Middleton, Sr. 
Baltimore, Md. 

Michael D. Murphy 
. Madison, Wis. 

Henry Nicholas 
Philadelphia, Pa. 

Russell K. Okata 
Honolulu, Hawaii 

George E. Popyack 
Belmont Calif. 

Joseph P. Rugola 
Columbus, Ohio 

Kathy J. Sackman 
Pomona, Calif. 

Mary E. Sullivan 
Albany, N. Y. 

Flora Walker 
l.ansing, Mich. 

Garland W. Webb 
Baton Rouge, la. 

Jeanette D. Wynn 
Quincy, Fla. --

~~~lJ~~~~® 

American Federation of State, County and Municipal Employees, AFL·CIO 
1625 L Street, N.W., Washington, D.C. 20036-5687 

Telephone (202) 429-1000 
Telex 89-2376 July 16, 1997 
Facsimile (202) 429·1293 
TDD (202) 659-0446 

Mr. Bruce Reed 
Assistant to the President for Domestic Policy Planning 
Old Executive Office Building, Room 216 
Washington, D.C. 20500 

Dear Bruce: 

I've attempted to call you, but unfortunately we have not been able to connect. I am dropping 
you a note expressing our appreciation for the firm position which the Administration is taking on the 
privatization and FLSAIemployee status issues. I also want to call your attention to several matters 
related to the FLSAIworkfare issue. 

The first is whether workfare should be an allowable activity under the $3 billion welfare-to
work program. As you know, we regard this new program as an important complement to welfare 
reform and a way to respond to the needs of poor urban and rural areas with large welfare popUlations. 
We are strongly opposed to any policy which would allow these limited funds to be used for work 
experience or community service activities when there already is plenty of money to run these 
programs under the TANF block grant. These new funds should focus on creating real public and 
private sector jobs and helping welfare recipients qualify and secure them, We strongly urge the 
Administration to oppose any policies which would permit these funds to pay for running workfare 
programs. 

Second, we have been giving very careful consideration to the consequences of the Nickles 
FLSA provision, and strongly urge you not to settle for anything less than the elimination of lill 
provisions relating to the FLSA and employee status. We believe that substantial numbers of families 
will be sanctioned either correctly or mistakenly. Indeed, 20,000 families already have lost their 
benefits, and, according to LaDonna Pavetti at the Urban Institute, sanctions are a much bigger issue 
than the time limits. 

Consequently, the Nickles amendment will have a far more pernicious effect than it might 
appear at first glance. It would open up the opportunity for very substantial numbers of individuals 
working at subminimum wages. Furthermore, it provides no guidance as to how low the hourly 
"compensation" rate could be. Carried to its logical extreme, states could apply a full family sanction 
but still require 20 or 30 hours of work. While admittedly this situation is unlikely, the point is that 
there is no compensation floor at all. The proper way to mesh the minimum wage standard with thel 
sanctioning process would be to reduce the work hours to reflect the reduced welfare payment. _ 

cc 

We very much appreciate your consideration of these important issues. 

John Hilley 
Elena Kagan ./ 

sintl~ 
«;';aunders 
Assistant to the President 

in thepublie serviee 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Welfare Provisions and the Byrd Rule 

At the Friday afternoon meeting, John Hilley proposed that leg affairs coordinate an effort to get 
at least 40 Senators to sign a letter saying they'd vote to uphold a Byrd rule challenge against the 
FLSA and privatization provisions. 

I spoke to Joan Huffer of Senator Daschle's staff this weekend to see if the Senate 
Parliamentarian had ruled on these provisions already. She said he has not, but she would work 
with Budget and Finance Committee staff to get a rulin from the tarian as soon as 
POSSI e. e Parliamentarian had previously ruled on the Senate version of privatization 
(whTchiipplied only to the state of Texas), and had indicated that he was skeptical ofFLSA, but 
had not actually ruled on the exact House-passed provisions.) 

I did not tell Joan about the letter strategy -- Janet, I wasn't sure if we were ready, particularly 
since you didn't raise it at our Saturday meeting with House Dems. Janet and Susan, I assume 
you'll coordinate the strategy to get the signatures? 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Janet MurguialWHO/EOP 
FOLEY_M @ A1 @ CD @ LNGTWY 
Susan A. 8rophy/WHO/EOP 
Kenneth S. Apiel/OMB/EOP 
Barry White/OMB/EOP 
Lisa M. Kountoupes/OMB/EOP 
Charles Konigsberg/OMB/EOP 
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Senate provision, modified 
1. House provisions on minimum 

wage/maximum hours. 
2. Strongest enforcement of 

minimum wage. 
3. Specific language maintaining 

protection of WWRs in WEJCS 
under federal and state laws. 

I 
I 
I 
I 
I 
I 
J 

House provision, plus 
1. Appeal from grievance process to 

Secretary of Labor; 
2. Specific language giving all WWRs 

protection under state laws. 
3. Specific language giving WWRs 

outside WEJCS protection under 
federal and state laws. 

4. Add protection against religion 
discrimination 

House provisions, plus 
1 a. Appeal from grievance process to state 

court; or 
1 b. No grievance process, replaced with 

binding arbitration; 
2. Specific language giving all WWRs 

protection under state laws. 
3. Specific language giving WWRs outsides 
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IHouse Provision onlyJ 

WEJCS protection under federal and state 
laws; 

4. Add protection against religion 
discrimination 
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Spectrum of Employment Protections; Explanation 

Senate Minimum Wage Provisions. The Senate bill does not modify current law with respect 
to applying the minimum wage and other worker protections to working welfare recipients. 
Under this option, the House would confonn to the Senate's position on this issue. As a result, 
working welfare recipients would be treated like other workers with regard to employment status. 
The Fair Labor Standards Act and other employment laws would apply as described in DOL's 

. May guidelines. 

Limit Effect of House Provisions Regarding Community Service and Work Experience to 
FLSA Applicability. Treat welfare recipients in community service and work experience like 
other workers except with respect to coverage of the Fair Labor Standards Act. Instead, the 
House maximum hours (minimum wage) provision would apply. While welfare recipients in 
community service and work experience would not be treated as employees for FLSA purposes 
they would not be precluded from employment status for other laws. As employees, they would 
be covered by employment protections like OSHA, employment discrimination laws, workers 
compensation, and collective bargaining laws. This option requires the addition of an 
enforcement mechanism for the maximum hours (minimum wage) provision which is not 
provided in the House bill. 

House Version with Senate Grievance Procedure (Appeal to Secretary of Labor) to Enforce 
Minimum Wage and Other Labor Protections. Welfare recipients in community work would 
not be considered employees for federal laws. (However, additional language is added to prevent 
them from being denied employee status for state laws like workers compensation.) Uses 
minimum wage and labor protections enforcement model similar to that used under prior welfare 
law and included in the Senate bill. The Senate grievance procedure which provides for an 
appeal to the Secretary of Labor would be substituted for the House procedure (which does not 
provide for any appeal) and would also be applied to the minimum wage requirement. This 
option also adds protection against religion discrimination, which is not available to working 
welfare recipients who are not employees under the current House bill. 

House Version with Appeal to State Court. This option is the same as above except that the 
appeal from the grievance procedure would be to State Court rather than to Secretary of Labor. 

House Version with Arbitration Instead of Grievance Procedure. This option is the same as 
above except that it replaces the grievance procedure (and proposed appeal) with arbitration 
system. 

I 
! 



NONPISPLACEMENT RECOMMENDATIONS 

Protections to be Added: 

I. General Prohibition Against Displacement: The [mal House-passed language is 
seriously deficient in dropping the general prohibition against displacement (including 
partial displacement by reducing hours of work) of any individual who is an employee at 
the time the participant comes on board ("as of the date of employment"). At a minimum, 
the language from the Senate-passed version should be inserted in the conference 
agreement before the House-passed language allowing an adult recipient to fill a vacant 
employment position. 

2. Promotional Opportunities: . The conference agreement should include the Senate 
prohibition against creating a job in a promotional line infringing upon the promotional 
opportunities of regularly employed individuals. Welfare-to-work activities should not 
facilitate the creation of subsidized job positions at the expense of promotional 
opportunities for regular employees. 

3. Contracts for Services and Collective Bargaining Agreements: The Senate language 
on existing contracts for services and collective bargaining agreements is preferable, 
because the terms "impair" and "inconsistent" connote situations where parties other than 
the direct parties to a contract or agreement may be trying to undertake an activity which 
modifies, whether directly or indirectly, the contract or agreement. Employer and labor 
consultation and concurrence in any such implicit modification should be required and 
will clearly be more conducive to better employer-employee relations. 

4. Comparable Wages: The conferenc·e agreement should insert legislative language on 
comparable benefits, included in the workforce development legislation from the 
Education and Workforce Committee passed by the House. This language requires that 
individuals in on-the-job training or individuals employed in work activities shall be 
compensated at the same rates and provided benefits and working conditions, at the same 
level and to the same extent as other trainees or employees working a similar length of 
time and doing the same type of work, but in no event less than the higher of the Federal 
or State or local minimum wage. 

SANCTION PROVISION IN THE SENATE BILL 

ELIMINATE SECTION 5823 OF SENATE BILL. This language allows states to impose 
monetary sanctions on working welfare participants even if doing so would mean they receive 
less than the minimum wage for their work. It allows working welfare recipients to be paid a 
subminimum wage .. As a result, it undermines the minimum wage -- and the basic premise that 
people should get paid for work performed. Furthermore, the sanction can be imposed even if 
the sanction is for the behavior of another family member. We support both the sanctions 
provisions in welfare reform and the payment of the minimum wage to welfare recipients when 
they work -- but both must work in harmony if we are to achieve real and lasting welfare reform. 



Record Type: Record 

To: 

cc: 
Subject: welfare notes 

1. I just looked over Eli's most recent memo to you. It looks great. I'd try to convince him, 
though, to combine the St. Louis event with the announcements on (a) 1,000 companies and (b) 
partnerships in other cities. There are only so many times in August that the Welfare-to-Work 
Partnership can expect to make the news. 

2. Cynthia and Diana have modified their original views on whether the new minimum wage 
provision weakens work requirements between 20 and 30 hours. You recall that they initially told 
us that the new provision allows low-wage states like Mississippi to count below 20 hours the 
same activities that any state can count under the current law between 20 and 30 hours. But it 
seems as if that's not really right. While the welfare law allows states to count education and 
training directly related to employment in the gap between 20 and 30 hours, the law does NOT 
make it easier for states to count job search and voc ed in this gap. So the new minimum wage 
provision, which allows states to count ALL of these activities once the employee has worked off 
her benefit package, WILL give almost every state (low-wage or high-wage) new flexibility to resort 
to job search, etc. and still meet the work requirements. 

3. I'm sending you materials from DOL on alternatives to the current FLSA provision in the budget 
bill. We had a meeting with them on Thursday which was quite useful.' Give the materials a quick 
once-over when you have a chance and/or ask me to brief you. 



tJ Cynthia A. Rice 07/04/9706:45:22 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Diana Fortuna/OPO/EOP 

cc: 
Subject: McCurry on workfare and organizing workfare workers 

From 7/3/97 briefing: 

Q A domestic question, Mike. In New York, ACORN is 
trying to organize workfare participants that attempted to deliver 
petition signatures on Mayor Giuliani, who bumped the question to 
Washington, saying that's where the complaining should be done. Does 
the White House have a feeling about organizing former welfare 
recipients who are now working for --

MR. MCCURRY: We think-they should be allowed to enjoy 
the protections of labor law and most particularly should be paid a 
minimum wage. That's why the President strongly objects to some of 
the discussion in Congress about not paying workfare participants the 
minimum wage to which they're entitled -- while we will continue to 
press the case that we need to honor those who are making that 
transition from welfare to work by ensuring that it pays them to go 
to work and assuring that they have a liveable wage that they can 
endure on. 

Q But in terms of organizing for other benefits, 
which is what these folks are after? They're after health care 
benefits and other things. 

MR. MCCURRY: We well understand the desire of people 
who are working to come together and try to advocate for the best 
benefits that they can get, and that's an acceptable part of our 
collective bargaining process under national labor law. We think 
that workers participating in workfare experiments should be able to 
negotiate for the kind of protections that other workers enjoy in the 
marketplace. 
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Employment Protections for Workfare Workers - Legislative Update 

The House budget bill authorizes states to implement "work experience" programs 
in public and private, non-profit workplaces, under which welfare recipients would be 
assigned to work, but without employee status or full employment protections. The bill 
includes a minimum wage standard, meaning that workfare participants carmot be 
required to work more hours than their welfare grant plus Food Stamps divided by the 
minimum wage. Republicans clearly did not want to be caught in another minimum wage 
fight, and their inclusion of a minimum wage standard is an improvement over prior 
Republican proposals to exclude welfare recipients entirely from the minimum wage and 
other labor and employment la\vs. Still, the current proposal is fundamentally flawed 
because it permits the placement of up to two miIIion welfare recipients into large-scale 
"work experience" programs without employee status or employment protections. 

What does the House bill do? 

The bill is based in general on the Community Work Experience Program (CWEP) 
in the former AFDC law. States are authorized to operate "work experience" programs in 
the public and private, non-profit sectors, and they may place welfare recipients in jobs 
serving a "useful public purpose." Welfare recipients cannot be required to work in these 
work experience jobs for more hours than their welfare grant plus Food Stamps divided 
by the minimum wage, for a maximum of 40 hours per week. Even so, the bill makes 
clear that the welfare grant is not "compensation" and that participants are not entitled to 
a salary by virtue of their participation in work experience. In other words, a minimum 
wage standard applies, but the Fair Labor Standards Act does not. 

The biII also makes OSHA standards applicable to workfare participants, although 
it stops short of covering workfare participants under the Occupational Safety and Health 
Act. And the bill prohibits discrimination against workfare participants on grounds of 
gender (race and disability were addressed in T ANF), although the recourse for violations' 
is extremely weak. 

What's wrong with the bill? 

Most fundamentally, the bill clearly signals that workfare participants are not 
"workers" entitled to the full protection of the law - rather, they are second-tier workers 
with second-rate protections. The House bill offers workfare workers very limited 
protections in the areas of minimum wage, health and safety, and discrimination, but does 
so in a way that avoids characterizing workfare participants as workers. But without 
employee status, workfare participants are not protected under the National Labor 
Relations Act, the Family and Medical Leave Act, Title VII, workers compensation, or 
other labor and employment laws. 
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The bill offers only weak protection against displacement of current employees. 
Even though the bill purports to track the old CWEP program, it retains the weak anti
displacement provisions from T ANF, the new welfare law. Those provisions do not bar 
partial displacements such as reductions in hours or elimination of promotional 
opportunities, and they require proof of an employer's intent to displace current workers. 
CWEP prohibited partial displacements, and barred workfare placements which resulted 
in displacement, regardless of an employer's intent. The House bill does not include 
these stronger measures. 

Even though the bill claims to track CWEP, it eliminates a number ofimportant 
CWEP provisions, including CVlEP's emphasis on training; workers compensation 
protections; prevailing wages after nine months; better grievance procedures; and stronger 
anti-displacement protections. 

Finally, CWEP and the "work experience" programs authorized by the House bill 
differ because "work experience" under T ANF is likely to be far broader in scope than 
CWEP. TANF requires states to meet strict work participation rates, in contrast to 
CWEP, which did not contain such requirements. States will place large numbers of 
T ANF recipients in work experience in order to meet the rates, creating a second-class 
workforce of up to two million "work experience" workers without the protection oflabor 
and employment laws. 

3/3 
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To: 

From: 
Date: 
Re: 

c...c..: c....v.~~ 17h-l.A..cJ
rreh..~ 

MEMORANDUM 

Erskine Bowles, 
Chief of Staff to the President 1Ii 
Judith L. Lichtman, Joan Entmacher, and Jocelyn Frye 
June 27, 1997 
Comments on Budget Reconciliation Bill 

The Women's Legal D"fcllse FWld is seriously concerned that thc budget reconciliation 
bill ("the bill" or "the House bill") passed by thc House erodes basic employment protections for 
welflll:e recipients who participate ill workfare programs. Allhough the final House provisions 
are better than earlier proposals, which would have denied all worker protections to workers in 
workfare jobs, they still fail to provide effective protection against tmfair treatment. 

J. INADEQUATE WORKRR PROTECTIONS 

a. Lack of Sfrong Enforcement Mechanisms 

The bill's worker protection section includes some provisions concerning 
nondisplacement, health and safety, and nondiscrimination. Thcse provisions, howcvcr, will 
provide few real protections if enforcement mechanisms fail to ensure that states comply with the 
law. Strong enforcement mechanisms encourage statcs to follow the law carefully and create 
programs that operate fairly. And, effective enforcement tools help to ensure that individuals 
andlor key fedcral ageneics can challenge possible violations of the law through a fair process. 

The only mechanism that appears to be available to enforce this section is a new 
grievance proct:durc to be created by .:ach state. While workfare participants will be limited to 
an untested stale grievance procedure to pursue valid complaints, other workers who pt:rform the 
same work will be able to file complaints with thc Equal Employment Opportunity Commission, 
the Department of LaboT, the Department of Justice, or the courL~. Access to the sume options 
available to other w[)rkers will help 10 ensure that workfare participants have a fair opporttmity to 
raise problems. Moreover, while the bill stutes that the state grievance procedure "sball include 
an opportunity for a hearing," it does not make clear thalthe hearing must meet the standards for 
a "fair hcaring" under Goldberg v. Kelly, 397 U.S. 254 (1970). or thal benefits cannot be 

1 R7S COllnccricm A~'.l.. NW • SUilC 7'Jll • WIl;ih;nt~T!>n. Dr: 2000!i • '!'..::!.:phollc (lCJJ.) 9RI'i-2#iOO • ~.\X (lOll .\}~HI' ;t:.;I'J 
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terminated prior to the hearing. I This is a partil;ularly important issue for welfare recipients who , 
might lose their benefits while they are in the process of pursuing a valid complaint. 

Unlike the prior JOBS law, neither the Department of Labor nor the Department of 
Health WId Human Services is specifically authorized to investigate complaints and take 
appropriate action at any point during the grievance process. It is critical that appropriate federal 
agencies. like the Department of Labor. have the ability to ensure that states receiving federal 
funds operate work prngrams fairly. and to take steps to remedy violations of the law when they 
occur.2 

The bill provides only limited remedies for violations of the worker protection provisions. 
For example, states "shall" provide remedies; however, these remedies "may" -- but need not -- I 
include payment oflost wages or bendits, or other appropriate equitable relief. When violations 
occur, however. workfure participants should have access to the same remedies as other workers, 
including damages where appropriate. Moreover, federal agencies should be authorized to 
suspend payments to states -- and in egregious cases impose sanctions -- when they fail or refuse 
to comply with the law. 

h. Lack of Comprebcpsiye Prohibitions Against Discrimination. Especially 
Sex Discrimination 

One of the serious inadequacies of the Personal Responsibility and Work Opportunity 
Reconcilintion Act ("the new welfare law") is its failure to specifically address sex 
discriminatiun. The House bill includes language (also included in the Education and the 
Workforce Committee's mark) that states, "In addition to the protections provided under the 
provisions law specified in section 408(c), an individual may not be disI;riminated against with 
respect to participation in work activities by reason of gender." While the bill now 
acknowledges the need to prohibit sex discrimination, this language alone may do little to 
provide women with real remedies lor sex discrimination. 

I In coldbeTg. lhe Supreme Court held that the procedural due process requirements of the 14th 
amendment required that welr.re recipients have an opportunity for a fair hearing before their benefits could be 
lenninated. 'Ihe dispute resolulion procedures in the prior JOBS law stated, in part, "in no event shall aid to 
families with dependent children be suspended~ reduced. discontinued, or termiruttcd as a rcsull of a dispul" 
involving nn individual's pHrticipalion in the progrnm until such individual has an opportunity for a hearing that 

meets the standards set forth by the United States Supreme C()urt in Goldberg v. Kclly." 42 U.S.C. §682(1) 
(repealed by P.l.. 104-193, 110 Stat. 2167). 

2 Indeed, even the Committee on F.ducation ancllh~ Wurkfurce's bill included an invcsligulion section lilat 
specifically authorized the Sccrciary of Labor to investigate complaints ira party appealed. 

2 
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The language in the bill is dilTerenlli-olll Title VII and Title IX' -- and also the prior 
JOBS law' -- and, as a result, it is unclear how it would be interpreted. There is ample case law 
and history 011 the typcs of discrimination covered by Title VII and Title IX, but there is no such 
history with this new language. For example, [he Supreme Court has held that Title VTI and Title 
TX cover sexual harassment even though that phrase is not included in the statutory language,s 
bul it is unclear whether the language in the hill would he read in the same way. Some courts, 
seeking to reconcile the new provision with other laws, could conclude, for example, that the 
provision does not reach as far as Title VII would in prohibiting employment discrimination. 

While the language in the bill extends the prohibition against sel( discrimination to all 
work acti vities, it could be read to suggest that it is the flllliI. protection available to women in any 
work activity, incLuding nunworkfarc jobs and private sector employment. Thus, women who 
are clearly employees and who work in any work activity might be Limited to the narrow 
remedies in the bill without the protection uf other ik1.sic employment laws. Further, the 
provision does not mention other limns of employment discrimination, such as race- or age
based discrimination, that may limit oppornmitics for participants in work activities. Although 
the nondiscrimination provision in the new welfare law" might prohibit some forms of 
employment discrimination (see, e.g., Title I of the Americans with Disabilities Act which 
prohibits discrimination in employment based on disability), the provision may not cover the full 
range of employment discrimination problems'" The bill should makc clear that participants who 
perionn the work of employees, regardless of the "label" ascribed to their job, have access to the 
full range of antidiscrimination protections -- such as the protections afforded by Title VII, the 
Equal Pay Act, and the Age Discrimination in Employment Act -- that other workcrs havc. 8 The 

3 Title VII of the Civil Rights Act of 1964 prohibits discrimination in employment based on sex, race, 
color, religion, and national origin. Title IX onhe Education Amendments of 1972 prohibits sex discrimination in 
educatiun programs or activities receiving federa.l financial a!'sistancc. 

4 The JOBS antidiscrimination provision required states, in pan, to ensure that "individuals are not 
discriminated against 011 the basis ofraco. sex. nationol origin, religion, age, or handicapping condition, and all 
panicipants will have such rights as are available under any applicable federal, State, or local law prOhibiting 
discrimination." 42 U.S.C. §684(a)(3) (repealed by P.L. 104·193,110 Stat. 2167). 

5 See Meritor Savings Bank v. Vinson,477 lI.S. 57 (1986) (Title VII); Franklin v. (iwinnett County Puhlic 
Schools, 503 U.S. 60 (1992) (Title IX). 

6 The new welfare law's nondiscrimination provision states that th~ Agr Discrimjnation Act of 1975, 
Section 504 of the Rehabilitation Act, the Americans with Disabilities Act, and Title VI of the Civil Rights Act of 
1964 shall apply tu TANF-funded programs. §408(c). 

, ror example, in some coses, Title VI (which prohibits discrimination based on race and national nrigin in 
federally-funded programs or activities) has been found to have limited reach in the employment context, thus, race 
and national origin employment discriminalii>o claims are often pursued under other laws like Title VII or § 1981. 

8 This is even more imporLant because the hill docs include a pro"" ision that expressly prohibits preemption 
of state nondisplaccmcnt laws. The nonprecmplion provision ensures that the new welfare law will not be 

3 
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prior JOBS law, for example, made clear that participants had access to other antidiscrimination 
remedies by stating that "participants will have sueh rights as are aYAilnble under any aPplicable ( 
Federal State. or local law prohibiting discrimination." Supra note 4. 

c:. Lack of Strong Nondisl"accmcnt Protections 

Neither the bill nor the new welfare law provide adequate protections against 
displacement of existing employees. The prior law's provision on displacement of current 
workers included prohibitions against partial displacement, such a~ reductions in hours of 
nonovertime work; infringement on promotional opportunities; and assisting or tampering with 
union organizing. These protections arc not included in the bill. Further, the language that is 
included in the bill may make it more difficult for individuals to challenge displacement when it 
occurs. The bill states that participants shall not be employed or assigned to a job where, among 
other things, the employer "has terminated the employment of any regular employee or otherwise 
caused an involuntary rcduction if [sic] its workforce with the in/eolian of filling the vacancy so 
created with the participant" (emphasis added)" This new language differs significantly from lhe 
prior law which stated that participants wuuld not be placed in jobs where the employer had 
terminated or "otherwise reduced ils wllrkli.rce wilh the eaeC:1 of filling the vacancy so created 
with the participallt:>\fl Requiring individuals to gather evidence of an employer's intent may 
make it more difficult lor them to challenge improper practices. 

2. LIMITING THE "EMPLOYEE STATUS" OF PAR'l'ICIPANTS 

I\. central issue in the discussion about worker protections has been the question of 
whether participants should be considered empluyees flIT purposes of various employment laws. 
Some argue that work experience and community service programs are "training" for 
employment in the pri vale sector and, thus, participants should never be considered empluyees. II 

misinterpreted to preclude workers from using state laws th~l provide grl,;t:I1cr nonc.li~placcrncnl proleclions. The 
.b •• nco of a similar safeguard for antidi,orimin81ion laws could lead to misinterpretations about the availability of 
important antidiscrimination protections. 

9 This language was also included in the worker protection amendment that modified the Welfare-to-Work 
Jnitiative adopted by thl,; WUY:l and Means COlllmittee. 

In 42 u.s.e. §684(c)(2)(B) (repealed by P.L. 104-193, I JO Stat. 2167). 

" !'roponents of this view cite, in support, the community work experience program ("CWEP") provisions 
contnincd in the prior JOBS law. But, arguments sussestins that the Ilouse bill merely memorialize. the CWEr 
provision. arc misleading. While CWEr permillcd states to help some participants gain actual work experience, the 
program also emphasized training and the need to build .kills 10 rnove individuals illto regular public or private 
jobs. Compare CWEP langunge, 42 U.S.C. §682(t)(IXII) (repealed by P.L. lO4-193, 110 Stat. 2167) Clljo the 
extenl possible~ the prior training. cltpcric:m;c, and skills ora recipient shall be used in making appropriate work 
experience assignments,") wi,,, rhe HOll<e hill (omit.< C:WEP language). And, eWEP was part of 8 JOBS law thaI, 

4 
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Such a bright line rule, however, ignores Ihe reality of the particular work IISsigncd to each 
participant and the flexibility that states now have to craft their programs. 

States may usc the term "work experience" to encompass a broad range of programs. 
Some programs may be designed to build specific skills, or train participants for certain types of 
johs. But other programs may assign participants to work in regular jobs doing the same work as 
other workers. Rather than rely on arbitrary labels like "work experience," the work performed 
by participants should be evaluated in accordance with existing legal standards that are already 
llsed to evaluate whether other workers are considered to be employees. These standards look at 
the type of the work being performed and the surrounding circumstances (e.g., whether the 
employer has the right to control and direct the employee's work) rather than focusing solely on 
the name of the job. 

The simple fact that work is being performed by a welfare recipient does not change the 
type of work being performed. If participants are doing the same work as other employees, they 
should be given thesarne status. Summarily stripping participants of "employee status" means 
that workers who happen to be welfare recipients may be denied important employment law 
protections, such liS thuse se<.:ured by the Fair Labor Standards Act. Titlc VII, OSHA, the Age 
Discrimination in Employment Act, and the family and Medical Leave J\ct." These protections 
arc critical for all workers to ensure that their workplaces are safe, free of discrimination, WId 
paying fair wages. But. these prote<.:tions are particularly important for welfare recipients, who 
ure especially vulnerable because they risk losing vital benefits if they lose their jobs. Ensuring 
that welfare recipients are protected by basic employment laws will help to maximize their 
chance~ to leave the welfare system pcrmanenlly and move to better jobs. 

Please feel frcc to contact us if you have any qucstions about the concerns discussed in 
this memorandum. 

as discussed throughout this memorandum, provided gre'llt.r worker protections (such as better minimum wage, 
nondisplacement, and antidiscrimination protections) than the House hill. Even though the House bill now 
incorporates some oftlle CWIlP languago, that language cannot be read in isolation. Simply extracling segments of 
the old law .- some with significant modifications -- in a piecemeal fashion and incorporating them into the new 
welfare law does not duplicate CWEP. Nor does it ensure that participants have adequate worker protections when 
they go tn work. Rather, the language in the bill mllst be undcrst()(ld in the context of the new welfare law which 
creates new lules -- and aew pressures -- for sUites and individuals to satisfy strict work participation reqUirements. 
The incentives crt.'atcll by the new worle requirements may drive states to pJace participanLs in any job -- including 
regular jobs currently being pertonned by other employees -- regardless of the specific needs or skills ortlle 
panicipant, and create a ne.d tor ,wonrn worker protections. Thus, the bill, read together with the new welfare 
law, may encourage states to create programs differenl rrom C\VEP where states can avoid providing 
compNh~nsjve worker protcclions simply by cha.racterizing jobs os "lruining." and require participants to work 
without protection against unfair treatment. 

12 In addition, it sets a dangerous precedent. The lIollse just passed, as part of the tax bill, a mea<UTe that 
wuuld redetine many employees 8.." "independent conrracLONH 

-- and imp~ir their protections under fcderal1abor 
laws. 
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MANAGEn.'S AMENDMENT TO BE SELF-EXECUTED 
IN THE RULE ON RECONCILIATION 

241unc 1997 

This manager's BIIlendment consists of changes from reconciliation legislation reported to the 
Committee 00 the Budget that will be self-executed in the rule 00 reconciliation at the rajuest of 
the ChaIrman of the Committee on the Budget. The manager's amendment makes the following 
changes from the reported legislation: 

• WW-INCOME MEDICARE PREMIUM PIlOTECl"IONS. Provides an additional $1 billion for 
low-income Medicare premium protections. bringing the total to $1.5 billion over S 
years. The provision covers the fuU Medicare Part B premium for seniors with incomes 
up to 135 percent of poverty. For scniors with incomes between I3S percent and 175 
percent of poverty. the assistance covC", that portion of the Medicare Part B premium 
increase attributable to the home health spending transfer. • 

MINIMUM WAGElWEl.FARE-TO-;WORJ( l'ARTICIl'ANT PROTECTIONS. Contains the 
following changes from the reported legislation: 

Limits to no more than 40 hours per week the number of hoUl'$ participanls io 
public sector or nonprofit workfare activities can be required to WOIk. 

Counts only Tempol'1l1'y Assistance for Needy Families rr ANF] and food Mamp 
benefits as compensation under the minimum wage for workfare participants. 

Adopts the AFDC JOBS criteria for defining WOIk experience and community 
service jobs when States ,use .workfare in the public or nonprofit sector to meet 
State WOIk participation requirements. and uses the same criteria for determining 
whether participants are ','employees" under the terms of the Fair Labor 
Standards Act. 

'!' 

Adopts worker protection and nondiscrimination provisions (preventing 
discrimination based on age, race, gender, and disabili~. bui!P.rovides for an 
independent 1l0oFederal grievance resolution procedureJ 

Incorporates worker displacement language, which applies to all workfare 
participants WId which does not preempt stronger State displacement laws. 
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FOOD STAMP WORK SJ..OTS, EJiminatl:s "job search" as a qualified activity for additional 
food stamp work slot funds, and raises to 80 percent (from 75 percent) the earmarked 
funds for people between 18 and 50 ~11111 old who may lose food stamp benefits due to 
new work requirements. 

• MEDICAID. Drops language in Medicaid section that allows only physicians to decide 
appropriate hospital stays. This languas;e was added to bring the Committee on 
Commerce closer to compliance with its reconciliation directives. 

• ClDLDREN'S HltALTH CARL Modifies the children's health care block grant to ensure 
that it complies with the Bipartisan Budget Agreement's proposed spending $16 billion 
over the next 5 years. 

• MEDICAID COVQAGE FOR SSI CllJLDREN. Provides $100 million to allow States the 
option of maintaining Medicaid benefits for children currently on the Medicaid rolls who 
would otherwise lose Medicaid eligibility because of stricter SSJ eligibility standards. 

• SPECTRUM AUCTIONS. Increases from $9.7 billion to $20.3 billion over 5 years the 
receipts due to spectrum auctions. Drops or relaxes numerous conditions specified in the 
Commerce Committee's reported legislation that restricted the Federal Communication 
Commission's ability, to auction spectrmn. Also specifies additional spectrum to be made 
available for auctio;l. • 

I. 

• WELFARE TO WORK. Requires that all of $3 billion in welfare-ta-work funds be 
obligated by fiscal year 1999. ' 

• 

MULTIPLE EMPLOYER WELF~ AlUlANGEMI:NTS. Modifies language on Multiple 
Employer Welfan: Arrangements to overcome jurisdictional Issue between the 
Committees on Education and the Workforce and Ways and Means. 

VETERANS' MEDICAL CARE. Allow veterans hospitals to retain, subject to 
appropriations, mcdi~1 care CQ~t r~c.oveIY receipts, so that veterans' medical care 
remains a discretionary progrRl!1l'-~I~I;;J::I:'t '. 

BUDGET ENFORCJ::MENT. Bud~et process changes that are consistent with the Bipartisan 
Budget Agreement (sec attache!! S\I1lJDIlII'y). 

I'rq>an:d by _ . _ . _______ ..••....• , •... , .•• !_ . __ . .. .. _ •••• , TIlE HOUSE COMMITillE ON TIlE BUDGET 
. MAJORITY STAFF 
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Budget Enforeement Provisions 

1be manager's amendment self-executed in the rule also adds the following budget enforcement 
provisions to the base n:conciliation bill, 

SUBTITlJ! A - AMENDMl!.NT5 TO THE CONGRESSIOJIIAL 
BUDGET AII!D IMPOUNDMENT CONTROL ACT OF 1974 

.. Pennanently extends the reCluin:ment that a budget resolution cover a 5-ycar period. 

.. Extends indefinitely the enforcement, through points of order, of the S-year spending and 
revenue levels set forth in budget resolutions. 

Simplifies iUld updates points of order that are used to enforce the spending and revenue 
levels in budget resolutions. 

.. Provides for adjustments in the budget resolution levels for legislation appropriating 
funds for designated emergencies, anearages, and the International MonetarY Funa . 

.. EliIninates the nedit t1:Iwaive the B~dget Act for a reported bill that violates the Act but 
is cured by a self-executing rule. In such cases, the point of order no longer lies against 
the biU. 

SUBTITLE B -AMENDMENTS TO TIlE. BAlANCED BUDGET 
AII!D EMEltGENcr DEJlICIT CONTROL ACT OF 1m 

Adjusts and extends statutory discretionary spending limits, which are enforced through 
sequestration, through fIScal year 2002. 

I 

.. Provides for adjustments in the discretionary spending limits for appropriations for 
e.nergencies, arrearages, and the'International MonetaJy Fund. 

.. Extends pay-as-you-go [PAYGql re<jUircments, which provide that entitlement unci tax 
legislation must be fully offset, through fiscal year 2002. 

.. Modifies the baselinc;itJlat is used to "scorc"legislation SO that commiUees get credit for 
eliminating entitlement programs. 

.. Eliminates ac:crued PAYGO balaoceo and savings from reconciliation to ensure that all 
savings arc used for deficit reduction. 
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1 SEC. 5004. RULES GOVERNING EXPENDITURE OF FUNDS 

2 FOR WORK EXPERIENCE AND COMMUNITY 

3 SERVICE PROGRAMS. 

• 
4 (a) IN GENERAL.-· Section 407 of the Social Security 

5. Act (42 U.S.C .. 607) is amended by adding at the end the 

6 following: 

7 "(j) RULES GOVERNING EXPENDITURE OF FUNDS 

8 FOR WORK EXPERIENCE AND COMMUNITY SERVICE PRo-

9 GRAMS.-
,. 

10 "(1) IN GENERAL.-To the extent that a State 

11 to which a grant is made under section 403(a)(5) or 

12 any other provision of section 403 uses the grant to 

13 establish or operate a work experience or community 

14 ·service program, the State· may establish and oper-

15 ate the program in accordance with this subsection. 

16 "(2) PuRPosE.-The purpose of a work experi-

17 ence or community experience program is to provide 

18 experience or training for individuals not able to ob-

19 tain employment in order to assist them to move to 

20 regular· employment. Such. a. program shall be de-

21· . . signed to improve the employability of participants . 

22 through actual work eA.-perience to enable individuals 

23 participating in the program. to move promptly into 

24 regular public or private em.ployment. Such a pro-

25 gram shall not place individuals in private, for-profit 

26. .entities. 

June 24.1997 (8:42 p.m.) 
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"(3) LIMITATION ON PROJECTS THAT MAY BE 

UNDERTAKEN.-A work experience or community 

service program shall be limited to projects which 

serve a useful' public purpose. in fields such as 

health, social service, enviroillnental protection, edu

cation, urban and rural development and redevelop

ment, welfare, recreation, public facilities, public 

safety, and day care, and other purposes identified 

by the State. 

"(4) MAxIMuM HOURS OF PARTICIPATION PER 

MONTH.-A State that elects to establish a work ex-

perience or COIIlIll.unity service program shall operate 

the program so that each participant participates in 

the program with the maximum number of hours 

that any such individual may be required to partici

pate in any month being a number equal to-

"(A)(i) the amoUnt of aSsistance provided 

during the m.onth to the fanllly of which the in

dividual is a member under the State program 

funded under this part; plus 

"(ii) the dollar value equivalent of any ben

efits provided during the month to the house

hold of which the mdividual is a member under 

the food stamp program under the Food Stamp 

Act of 1977; minus 
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"(iii) any amount collected by the State as 

child support with respect to the family that is 

retained by the State; divided by 

"(B) the greater of the Federal murinlUm 

wage or the applicable State minimum wage. 

"(5) MAxIMuM HOURS OF PARTICIPATION PER 

WEEK.-A State that elects to establish a work ex-

perience or community service program may not re-

quire any participant in any such program to par

ticipate in any such program for a combined total of 

more than 40 hours per week . 

"(6) RULE OF INTERPRETATION.-This sub-

section shall not be construed as authorizing the 

provision of assistance under a State program fund

ed under this part as compensation for work per

formed, nor shall a participant be entitled to a sal

ary or to any other work or training expense pro

vided under any other provision of law by reason of 

participation in a work experience or conuriunity 

service program described in this subsection. " . 

21 (b) RETROACTIVITY.-The amendment made by sub-

22 section (a) of this section shall take effect as if included 

23 in the enaetm~nt of section 103(a) of the Personal Re-

24sponsibility and Work Opportunity Reconciliation Act of 

25 1996 . 

• 

June 24.1997 (8:42 p.m.) 
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1 SEC. 5005. STATE OPTION TO TAKE ACCOUNT OF CERTAIN 

2 WORK ACTIVITIES OF RECIPIENTS WITH SUF· 

3 FICIENT PARTICIPATION IN WORK EXPERI· 

4 ENCE OR COMMUNITY SERVICE PROGRAMS. 

5 . (a) IN GENERAL.-Section 407(c) of the Social SeCli-

6 rity Act (42 U.S.C. 607(c)) is amended by adding at the 

7 end the following: 

8 "(3) STATE OPTION TO TAKE ACCOUNT OF CER-

9 TAIN WORK ACTIVITIES OF RECIPIENTS WITH SUFFI-

10 CIENT PARTICIPATION IN WORK EXPERIENCE OR 

11 COMMUNITY SERVICE PROGRAMS.-Notwithstanding 

12 paragraphs (1) and (2) of this subsection and sub-

13 section (d)(8), for purposes of determining monthly 

14 participation rates under paragraphs (l)(B)(i) and 

15 (2)(B) of subsection (b), an individual who, during 

16 a month, has participated ina work experience or 

17 community service program operated in accordance 

18 with subsection (j), for the maximum number of 

19 hours that the individual may be required to partici-

20 pate in such a program during the month shall be 

21 treated as engaged ,in work for the month if, during 

22 the month, the individual has participated in any 

23 other work activity for a number of hours that is not 

24 , less than the number of hours required by sub-

25 section (c)(l) for the month minus such maximum 

26. ,number of hours.". 

June 24.1997 (8:42 p.m.) 
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1 (b) RETROACTIVITY.-. The amendment made by sub-

2 section (a) of this section shall take effect as if included 

3 in the enactment of section 103(a) of the Personal Re-
• 

4 sponsibility and Work Opportunity Reconciliation Act of 

5 1996. 

6 SEC. 5006. WORKER PROTECTIONS. 

7 Section 407(f) of the Social Security Act (42 U.S.C .. 

8 607(f)) is amended to read as follows: 

9 "(f) WORKER PROTECTIONS.-

10 "(1) NONDISPLACEMENT IN WORK ACTIVI-

11 TIES.-

12 "(A) GENERAL PROHIBITION.-Subject to 

13 this paragraph, an adult in a family receiving 

14 assistance under a State program funded under 

15 this part attributable to funds provided by the 

16 Federal Government may fill a vacant employ-

17 ment position in order to engage in a work ac-

18 tivity. 

19 "(B) PROHIBITION AGAINST VIOLATION OF 

20 CONTRACTS.-· A work activity shall not violate 

21 an existing contract for services or collective 

22 bargaining agreement. 

23 "(C) OTHER PROHIBITIONS.-An adult 

24 participant in a work activity shall not be em-

25 ployed or assigned-

• 

June 24. 1997 (8:42 p.m.) 
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"(i) when any other individual IS.2!!., 

layoff from the same or any substantially 

equivalent job; or 
, 

"(ii) if the employer has terminated 
> 

the employment of any regular employee or 

otherwise caused an involuntary reduction 

if its workforce·with the intention of filling 

the vacancy so created with the partici-

pant. 

"(2) HEAL'rH AND SAFETY.-Health and safety 

standards established under Federal and State law 

otherwise applicable to working conditions of em

ployees shall be equally applicable to working condi

tions of participants engaged in a work act~ty. 

"(3) NONDISCRIMINATION.-In addition to the 

protections provided under the provisions of law 

specified in section 408(c), an individual may not be 

discriminated against with respect to participation in 

work activities by reason of g!!nder. 

"(4) GRIEVANCE PROCEDURE.-

"(A) IN GENERAL.-Each State to which a 

grant is made under section 403 shall establish 

and maintain a procedure for grievances or 

complaints from employees alleging violations of 

paragraph (1) and participants in work aetivi-
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ties alleging violations of paragraph (1), (2), or 

(3). 

"(B) HEARrNG.-The procedure shall ill

elude an opportunity for a hearing. 

"(C) REMEDIES.-· The procedure shall in

elude remedies for violation of paragraph (1), 

(2), or (3), which may inelude-

"(i) prohibition against placement of a 

participant with an employer that has vio-

lated paragraph (1), (2), or (3); 

"(ii) where applicable, reinstatement 

of an employee, payment of lost wages and 
--~-----------.---- ----_.-

benefits, and reestablishment of other rel-

evant terms, conditions and privileges of --_. --- _._- - ----- -------. 
employment; and 

"(iii) where appropriate, other equi

table relief. 
~.---

"(5) NONPREEMPTION OF STATE NON-

19 DISPLACEMENT LAws.-The provisions of this sub-

20 section relating to nondisplacement of employees 

21 shall not be construed to preempt any provision of 

22 State law relating to nondisplacement of employees 

23 that affords greater protections to employees than is 

24 afforded by such provisions of this subsection.". 

June 24.1997 (8:42 p.m.) 
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House Reconciliation DiU; Majority StgffDjscgSSjOD ProD03a! 

Employment Status: This drufi eliminates the language that specifically states that welfare 
I'eciplent~ In work experience and cOl\unumty service are not employees. However, the 
"Pn'l'0.e" .ect.'nn And langua£e throughout the prnrlOul (particularl), the Rule. ofTnte'l'fetn.tion 
section') suggest tluu lhl:~ WI:!f1lrl: rl:cipieDts an; in these activities to gain experience or Irllinlng 
and are nOt ill "r"gllhlr "mplv)'m~nl." AlIbvu~h Ihi~ "'I<y be: .ubjccllu illlcrprclKI(un by lhl:: 
courts (and any lc~isilltive history on this report could be critical), the result would likely be that 
participants in these activities would not be considered etllployee~ for purposes of employmeJlt 
protection laws. 

Noncu'h BCJ)cftu: provides that the maximum hours that a welfllrt recIpIent can particIpate In 
community service or work experience be determined by the ~um of the T ANF benefit and food 
strunps min~\S child Support divided by Ihe minimum wage. It does not allow states to require 
woltluc rooipiolltS to "work off" other bcmefitS such IlS Medicaid, child care or housine. . 

Worlt ActlvtUea Blld Minimum Wa,e Equivalellcy. Limits the number of hours thllt a wcltllrc 
recipiellt e!lll work. in cummunity service or worle: experience to the sum oflhe cash welfare 
benefit IU1d food SlIIDlpS minus cbild support divided by the minimwn wuge and creates a eap of 
40 hours. TW, Is sImilar to the calculntioll used for CWEP \lnder the JOBS progrum.- (It is wao 
the first welfare reform proposal that addresses the child support issue with regard to the 
payment orthe minimum wage.) [1' this calculatiou mils short ot'the bours required to count 
towards participation rates (e.g., 20 hours per weele: in 1997), any other work activity (includin; 
training) can be used for the remaining hour •• - notwithslandini the limit. on trainina in the 
TANflaw. 

Enforcement of Mlulmum Ware Equivalency and Hour. Limitation: This proposal does not 
pmvitlf'l fOT ~"ve.Tne;e nfwelfBTB reciflient~ in community service or work clCpericncCI by the Fair 
Labor Standards Act. Nor docs it provide any other mechanism for enforcing tl1~ minimwn walle 
requirement tor these reclplenls. In tllldiliull, Ibere j~ /IV pl'uvi~i,)II r.:.I' .wertime Ill' tho other 
protectionS provided by the FLSA. 

Compen.atlon: Tim propo.oI does 11011ne.ll1de Iflngl1nge Ihn! Was ind"dNi in fh .. EtlncAtion n.nrl 
Worlcforce bill thllt required welfare recipients working In unsubsidized employment, subsidized 

, 1his limPS;, which states that cash assistance is not to be eonsidered a salary or 
cclllpellsatioll for 'lb.; P\IrfOIC of Qtbc:r 111_, n18y also clarify issues rcae.,-dlna the tllx tI·c .. "ncnt of 
the casb welfare benefit. 

2 There are two principal differences from CWEP. First, CWEP only used the AFDC 
cash b6nefit in ilg calculation of hours.' Second, it divided the AFDC benefit by the higher of the 
stat" or fodor,,1 minimum waije or the wage ra.tes for cimil8l'1y .ituatrd work ..... 
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private sector employment ur :SUb8i~d publi~ seClor clllploYIUQltto be compensated "at the 
~llITIe rat~s, incluc:lin2 periodic Increases. as trainee~ OT employees who are sinli1arly Rituated in 
similar occupations by the SIU1.1e employer and who have similar trainina, experience and skills." 

Worken' Compensation: This proposal does not include the language that was contained in 
bUlh committees' reconciliatioll biJls that aplllled state workers' compensation la.ws to welfarC 
reeipients on ~ SMlf' bnsis 1'1$ thl'! protect.inn i~ prnvided to other individuals in the State in 
similar employment. As a. result, welfare retipienlll in community service and work cxperience 
who are not consldeled employees may lo~tl wurluntl' \)umpclllmliuu "uvent.II'" The uU:;C'JllC .:,f 
workeIS' "COmJXInnlion 1l0vCI1l&C could expose statcs to tort liability. 

This proposlll would npply th. following worker prot .. .,tiQn& to ill welfare redpients il, work 
activities under l'ANF •• lloL jusl those under th.e Welfare-to· Work program. 

lIealth and Safety: This is the same language tluIt was used in H.R. 1385, the House· 
passed job training reform bill and in JTP A. 

DiscriDJ.ioation: Welfare recipients in work experience or commWlily service will only 
be covered by ~mployment bosed anti·discrimination laws (like: Title VII) if they arc 
considered employees. However, IS Jtllt~d tlbove. they llUIY not be fOWld to haVCt 
CUlployment status under lhis proposal. 

In ~drJiliun, Ih .. gendr;r discriminlltlon prohibition In the propOSQ\ does Dot provid~ 
ior a neutral third-party remedy. Only the slate grievllDCCt procedure in the proposal 
woUld. be available for welfare recipients in commWlily service or work: experience 
Runjected to gender diS4.-nminlitioD or sexual harassment. 

NUD"h;plll~WIIIW".: Thi~ l'mposal cclAins mos! ofw «\llrCnl TAN!' PlQvizoions. 
However, it is narrower than the provisions contained in the Education and Workforce 
Committee bill. 

It drops the general prohibition ngninst digpladng (indll!ling partiAl !li~plBoemcmt) 
!l.cuncnt employee and repillces!he provision with the currenL TANF provision 
that specifically permits a pl!lllo!pant to fll a va\:!1I1( "Wpll'Yll,,:ul JlII~ilill". 
It n~ows lhe prohibition relating to collective bill"gaining agreements and 
contracts for services. The Education and WorkfoICc pIuvi~k\1I prohibil» 
"impllinuent" of such agreements and prohlbita work nctivitie-3 thnt nrl'! 
inconsistent with ~u~h agreements. Thi~ pT()pn~a1 simply prohibits the violation 
of such agreements. 
It drops the prohibltlnn agl1lllSt placing the participant in a.iob that infringt:s upon 
the promotional opportunities ofcunent employees. 

Grievance Procedure: The proposal only provides for filing uf grievances with the state. Tt 
does not allow for a neutral third party appeal. Consequently, a welfare recipient with 11 

dbcrimination, displacement or health alld sDiety complaint against (he sl8te woulll have 10 t"tle a 
grievance with the state. (If, however, they were considered employees, they could file a 
dbcriminlltion oomplaiut with the EEOC Wldor Title VII.) 



'" 

378 SOCIAL SECURITY ACf -§ 482(0) 

(2) Following the initial assessment and review and the develop
ment of the employability plan with respect to any participant in the 
program, the State agency may require the participant (or the adult 
caretaker in the family of which the participant is a member) to 
negotiate and enter into an agreement with the State agehcy that 
specifies such matters as the participant's obligations under the 
program, the duration, of participation in the program, and the 
activities to be conducted and the services to be provided in the 
course of such participation. If the State agency exercises the option 
under the precedin~ sentence, the State agency must give the 
participant such assIStance as he or she may require in reviewing 
and understanding the agreement. 
, (3) The State agency may assign a case manager to each partici
pant and the participant's family. The case manager so assigned 
must be responsible for assisting the family to obtain any services 
which may be needed to assure effective participation in the 
program. 

(c) PROVISION OF PROGRAM AND EMPLOYMENT INFORMATION.-(l) 
The State agency must ensure that all applicants for and recipients 
of aid to families with dependent children are encouraged, assisted, 
and required to fulfill theIr responsibilities to support their children 
by preparing for, accel?ting, and retaining such employment as they 
are capable of performmg. ' 

(2) The State agency must inform all applicants for and recipients 
of aid to families with dependent children of the education, employ
ment, and training opportunities, and the sUJ.>port services (including 
child care and health coverage transition options), for which they are 
eligible, the obligations of the State agency, and the rights, responsi
bilities, and obligations of participants in the program. 

(3) The State agency must-
(A) provide (directly or through arrangements with others) 

information on the types and locations of child care llervices 
reasonably accessible to participants in the program, 

(B) inform participants that assistance is available to help 
them select appropriate child care services, and 

(C) on request, provide assistance to participants in obtaining 
child care services. , ' 

(4) The State agency must inform applicants for and recipients of 
aid to families with dependent children of the grounds for exemption: 
from participation in the program and the consequences of refusal to 
participate if not exempt, and provide other appropriate information 
with respect to such participation. 

(5) Within one month after the State agency gives a recipient of aid 
to families with dependent children the information described in the 
preceding provisions of this paragraph, the State agency must notify 
such recipient of the opportunity to indicate his or her desire to 
participate, in ~he program, jncl~dil1g ~"~!~~r descriptio,n of how to 
enter·the program., ' ... ,'-. ' . , 
~d) SERVICES AND ACTIVITIES UNDER THE PROGRAM.H1XA) In carry-

ing-out-the-program, each-State"shall-mlike"avw1able a broad range 
of services and activities to aid in carrying out the purpose of this 
part. Such services and activities-

(i) shall include-

w~_ F'LUr 
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(I) educational activities (as approp.riate), .includi~~ high 
school or equivalent educ~tion (com~Ined With. traInIng ~ , 
needed), basic and 'remedl.al educ~tlO~. to achle.ve a. b~lc 
literacy level,. and education for IndIVIduals WIth limited 

English profiCiency; , , 
(l,I) job skills training; 
1(111, job readiness activities to help prepare participants 

for_work; and . 
«(IV) job development and job placement; and 

(ii) must also include at least 2 of the follOWing: . 
, ,(l) group and individual job search as described in sub-
section (g); , 

(II) on-the-job training; 
___ (III) work supplementation programs as described in sub-

section (e); and . 
-""1 (IV) commu~'t work experience pr,?grams as described In 
: subsection (0 or ny oth~r work experience program approv-

ed by the Secre ry. ' , " 
(B) The State may also offer to participants under t~e program (1) 

postsecondary education in appropriate. ~8;Ses, and (il), such o~her 
education, training, and employme~t activities as may be determ10ed 
by the State and allowed by regulatIOns of the Secretary. ' " ' 

(2) If the State requires an individual who has attained the age of, 
20 years and has not earned a high school diploma. (or equivalent) to , 
particip~~ in the program,. the ~tate agency shall 10clude educatlOn-, 
al activIties consistent' With hiS or her employment goals as 'a 
component of the individual's participation in the program, unl~s,s 
the Individual demonstrates a basic literacy level, or the employablll· 
ty plan for the individual identifies a long-term employment goal 
that does not require a high' school diploma (or equivalent). Any 
other services or activities to which such a participant is assigned 
may not be permit~d to in~~fere with h!s or her participation in an 
appropriate educat~onal activity under. t!us subp~ragraph, 

'(3) Notwithstand1Og any other provIsion of thiS section, the Secre
tary shall permit up to 5 States to provide' services under the 
program, on a voluntary or mandatory basis, t? non-custodial pare,nts 
who are unemployed and unable to meet 'their ~hlld support obliga
tions. Any State providing services to no~-<;ustodlal paren~ purs,uant 
to this paragraph shall evaluate the provls~on of such Se.r:'ICeS, giVing 
particular attention to t~e exten.t: to. which the p~ovlSlon of such 
services to those parents IS contrIbut1Og to the achievement of ~he 
purpose of thi.s part,:,and_shal1..r.!lport the results of such evaluatIOn 

~
~cretary., ---".' 

(e) WORK SUPPLEMENTATION PROGRA~(l) A;ny State may insti
tu --work'supplementiitiofqirogram'under which such State, to the 
extent it considers appropr!a~, may reserve the sum~' that w,?,!ld 
otherwise be payable to, partiCIpants In the program as aid to famIhes 
with dependent children and use such' sums instead for the purpose 
of providing and subsidizing jobs' for such participants (as described' 
in paragraph (3XC1<i) and (ii», as an altern8;tive to the aid to families 
with dependent chIldren' that ~ould otherwISe be so paya!>l.e to them. 

(2XA) Notwithstanding sectIon' 406 or any other provlS~on of la~, 
Federal funds may be paid to a ~tate ~nder pa~ A, subJ~t to thIS 

" subsection, with r~~t to eX!'t'?dI~Ure~ 1o~u.~~ 10 operat1Og a work 
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(B) Nothing in this part, or in any State plan approved under part 
A, shall be co";S~rued to ~revent a State from operating (on such 
terms and condItIons .and m such cases as the State may find to be 
necessary or approprIate) a work Bupplementation program in ac-
cordance with this subsection and sectIOn 484. . 

(e) Notwithstandil1g section' 402(a)(23) or any other provision of 
law, a State may adjust the levels of the standards of need under the 
State plan as the State determines to be necessary and appropriate 
for ca~rying out a work supplementation program under this 
subsectIOn. 

(D) Notwithstanding section 402(a)(1) or any other provision of law 
a State operating a work supplementation pro{:l'am under thU; 
subsection may proyide t~at the need stan~ar?s m effect in those 
a~eas of the State m whIch such program IS m operation may be 
dIfferent from the need standards in effect in the areas in which such 
program is not in operation, and such State may provide that the 
need st:andards for categories of recipients may vary among such 
categories to the extent the State determines to be appropriate on 
the basis· of ability to participate in the work supplementation 
program. 

(E) Notwithstanding any other provision of law, a State may make 
such further adiustments in the amounts of the aid to families with 
de~endent children I?aid under the, plan to different categories of 
~eclplents .(as determmed under subparagraph (D)) in order to offset 
mcreases m benefits from needs-related programs (otlier than the 
State plan approved under part A) as the State determines to be 
necessary an? appropriate to further the purposes of the work 
supplementatIOn program. 

(F) In determining the amounts to be reserved and used for 
providing and subsidizing jobs under this subsection as described in 
paragraph (I), the S.tate ma,Y use a sampling methodology. 

(G) Notwlthstandmg sectIOn 402(a)(8) or any other provision of law 
a State operating a work supplementation program under thi~ 
subsect.ion (i) may reduce or eliminate the amount of earned income 
to be dIsregarded under the State plan as the State determines to be 
necessary and appropriate to further the purposes of the work 
supplementation program, and (ii) during one or more of the first 9 
m,?nths ,?f an individual's employment pursuant to a program under 
thIS sectIOn, may apply to the wages of the individual the provisions 
of sl:'~paragraph (A)(iv) of se~~ion 402(a)(8) without regard to the 
provISIOns of subparagraph (B)(u)(1I) of such section. 

~3)(A) A w.ork suppleme!'tation progr~m operated by a State under 
thIS subsectIon may prOVIde that any mdividual who is an eligible 
individual (as determined under subparagraph (8)) shall take a 
supplemented job (as defined in subparagraph (e)) to the extent that 
supplemented jobs are available under the program. Payments by 
th~ State to individuals or to employers under the work supplemen
tatIOn pro!(ram sh~ll be. treated as expenditures incurred by the 
State for aId to famlhes WIth dependent children except as limited by 
paragraph (4). 

(8) For purposes of this subsection, an eligible individual is an 
individual who is in a category which the State determines should be 
eligible to participate in the work supplementation program and 
who would, at the time of placement in the job involved, be eligible 

'".: ' 
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for ai? to families w.ith dependent children under an approved State 
plan If such State dId not have a work supplementation program in 
effect. ' 

(e) For purposes of this section, a supplemented job is-
(i) a job provided to an eligible individual by the State or local 

agency administering the State plan under part A- or , 
(ii) a job provided to an eligible individual' by any other 

employer for which all or part of the wages are paid by such 
State or local agency. 

A State may provide or subsidize under the program any job which 
such State determines to be appropriate. 

(D) At the option of the State, individuals who hold sUfplemented 
jobs under a State's work supplementation program shal be exempt 
from the retrospective budgetmg requirements imposed pursuant to 
section ~02(aX13)(A)(ii) (~nd. t~e amount of the aid which is payable to 
the famIly of any such mdlvldual for any month, or which would be 
so pays,ble but for the individual's participation in the work supple
mentatIOn program, shall be determined on the basis of the income 
and other relevant circumstances in that month). 

(4) The amount of the Federal payment to a State under section 
403 for expenditures incurred in making payments to individuals and 
employers under a work supplementation program under this sub
section shall not exceed an amount equal to the amount which would 
?th~":wise be payabl.e unqer such section if the family of each 
mdlvldual employed m the program established in'such State under 
this subsection had received the maximum amount of aid to families 
with dependent children payable under the State plan to such a 
family with no income (without regard to adjustments under para
graph (2)) for the lesser of (A) 9 months, or (B) the number of months 
in which such individual was employed in such program. 

(5)(A) Nothing in this subsection shall be construed as requiring 
the State or local agency administering the State plan to provide 
employee status to an eligible individual to whom it provides a job 
under the work supplementation program (or with respect to whom it 
provides all or part of the wages paid to the individual by another 
entity under such program), or as requiring any State or local agency 
to provide that an eligible individual filling a job position provided by 
another ~ntity under such program be provided. e~ployee status by 
such entlty durmg the first 13 weeks such mdlvidual' fills that 
position. ' '.. .. ' 

(B~ Wages paid unde~ a work supplementation program shall be 
conSIdered to be earned mcome for purposes of any provision of law. 

(6) Any State that chooses to operate a work supplementation 
program under this subsection shall provide that any individual wlio 
participates in such program, and any child or relative of such 
individual (or other individual living in the same household as such 
in~ividual) who would be eligible for aid to families with dependent 
chIldren under the'State plan approved under part A if such State 
did not have a work supplementation program, shall be considered 
individuals receiving aid to families with dependent children under 
the ~tate p!an approved under part A for purposes of eligibility for 
medIcal assIstance under the State plan approved under title XIX. 

(7) No individual receiving aid to families with dependent children 
under a State plan shall be excused by reason oMhe fact that such 
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S~te has a wo~k supplementati0!l program from any requirement of 
thll! part ~Iat!n~ to ~ork requirements. except during periods in 
which su diVidual'"18"employed under such work supplementation 

p. f) ~MUNlTY W~RK EXPERIEN~~" ~A) Any State may 
es~ 18h..a..qomm\lmty work experi~~~~;;t 10 accordance with 
this subs'!'Ctlon.-rrn.e purpo~ of the community work experience 
program 18 to provide experience and training for individuals not 
otherwise able to obtain employment. in order to assist them to move 
into regular .employme.nt. Community work experience pro~ams 
shall be designed to Improve the employability of partiCipants 
through actual work experience and training and to enable indlvidu· 
als employed under community work experience programs to move 
promptly into ~egular public or private employment. The facilities of 
the State pubhc employment offices may be utilized to find employ. 
ment oppo~unities for recipients ~d~r this program'''Community~ 
work exper~ence pro~ams shall be hmlted to projects which serve a 
useful pubhc purpose 10 fields such as health. social service environ· 
mental protection. education. urban and rural develo ~ent and 
redevelopment. welfare. recreation. public facilities.' pu~lic safety. 
and dar. care. To t~~ extent possible. t~e prior. training. experience. 
and s!illis of ~ recIpient shall be used 10 making appropriate work 
experience asstgllments. 

~ 
(BXiJ A State that elects to establish a community work e;';perience 

program under this subsection shall operate such program so that 
each participant (as determined by the State) either works or 
undergoes train.ing. (?r both) with the ~aximum number of hours 
that any such mdlvldual may be required to work in any month 
being a number equal to the amount of the aid to families with 

\ ?eP!l~dent ~hildren payable with respect to the family of which such 

\ 

mdivldual IS a member under the State plan approved under this 
part •. divided by t~e. greater of the Federal I!linimum wage or the 

I apph~ble State mm.lffiUt;n wage (and the p'ortlon of a recipient's aid 
1 for which the State IS reimbursed by a child support collection shall 

I not De taken into account in determining the number of hours that 
, such individual may be required to work). 
- (ii) After an individual has been assigned to a position in a 

community wO.rk. experience program under this subsection for 9 
months. such mdlvldual may not be required to continue in that 
assignment unless the maximum number of hours of participation is 
no greater than (I) .the amount of the aid. to famil!es with ~ep?~dent 
children payable With respect to the family of which such mdlvldual 
!s a member ynder the S~te plan ,!pproved under this part (exclud· 
109 any portion of such a!d. for which the State is reimbursed by a 
ch.tl~ support payment), dl':lded bl (II) th~ !'igher of (a) the Federal 
mlmmum wage or the apphcable State mmlmum wage, whichever is 
greater, or (b) the rate of pay for individuals employed in the same or 
similar occupations by the same employer at the same site. 

I (C) Nothing contained in this subsection shall be construed as 
\ authorizing the payment of aid to families with dependent children 

, \ as ~ompensation for work performed. nor ~h~ll a participant be 

I 
entttied to a salary or to any other work or trammg expense provided 
under any other provision of law by reason of his participation in a 

>-. program under this subsection. 
L..: 
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. (D) Nothing in this part or in any State plan approved under this 
". part· shall be construed to prevent a State from operating (on such 
.... terms and conditions and in such cases as the State may find to be 

necessary or appropriate) a community work experience program in 
. accordance with this subsection and subsection (d). . . 

(E) Participants in community work experience programs under 
this subsection may perform work in the public interest (which 
otherwise meets the requirements of this subsection) for a Federal 
office or agency with its consent. and, notwithstanding section 1342 of 
title 31, United States Code, or any other provision of law, such 
agency may accept such services, but such participants shall not be 
considered Federal em 10 ees for an ur ose. 

er eac mOn soan 10 VI ua s participation in a 
community work experience program under this subsection, and at 
the conclusion of each assignment of the. individual under such 
program, the State agenc~ must provide a reassessment and revision 
as appropriate. of the individual's employability plan. ' 

(3) The State agency shall provide coordination amon\( a communi· 
ty work experience program operated pursuant. to thiS subsection, 
any program of job search ·under subsection (g), and the other 
emp.loyment·rela~d·activities.under the progr~ establis~ed. by this 
sectwn so as to msure that' Job placement wIll have pnonty over 
participation in the community work experience program, and that 
individuals eligible to participate in more than one such program are 
not'denied aid to families. with dependent children on the grounds of 
fail.ure to p'artici~a~ i~ o~e such program if they are actively and 
satisfactorily parttclpatmg 10 another. The State agency may provide 
that part-time participation in more than one such program may be 
required where appropriate. 

(4) In the case of any State that makes expenditures in the form 
described in paragraph (1) under its State plan approved under 
section 482(a)(1), expenditures for the operation and administration 
of the program under this section may not include, for purposes of 
section 403, the cost of making or acquiring materials or equipment 
in connection with the work performed under a program referred to 
in paragraph (1) or the cost of supervision of work under such 
program, and may include only such other costs attributable to such 
programs as are permitted by the Secretary. . 

(g) JOB SEARCH PROGRAM.-(l) The State agency may establish and 
carry out a program of job search for individuals participating in the 
program under this part. . . . 

(2) Notwithstanding section 40Z(aX19XB)(i), the State agency may 
require job search by an individual applying for or receiving aid to 
familie.s with dependent children (other than an individual described 
10 sectIOn 402(aX19XC) who is not an individual with respect to whom 
section 402(aX19XD) applies)- - . 

(~) ~ubject to. t.he next ~ ~lIl!t sentenc~ of thi;s paragraph, 
begmmng at the time such mdiViduai applies for aid to families 
with dependent children and continuing for a· period (prescribed 
by the State) of not more -than 8 weeks (but this requirement 
may not be used as a reason for any delay in making a 
determination of an individual's eligibility for such aid or in 
issuing a payment to or on behalf of any. individual who is 
otherwise eligible for such aid); and ,. 
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PROVISIONS GENERALLY APPLICABLE TO PROVISION OF SERVICES 

SEC. 484. [42 U.S.C. 684] (a) In assigning participants in the 
program under this part to any program activity, the State agency 
shall assure that- . '. ..' , . 

[ 

(1) each assignment takes into account the' physical' capacity, 

. 
skills, experience, health and safety, family responsibilities, and 

, , place of residence of the participant; ," , 
, (2) no participant will be required, without his or her consent, 

to travel an unreasonable distance from his or her honie' or 
remain away from such home overnight; " , 

[ 

(3) individuals' are not discriminated against on the basis of 
race, sex, national origin, religion, age, or handicapping condi· 
tion, and all participants will have such rights as are available 
under any applicable Federal, State, or local law prohibiting 
discrimination; 

(4) the'conditions of participation are reasonable, taking into 
account in each case the proficiency of the participant and the 
child care and other supportive services needs of the participant; 
and 

, (5) each assignment is based on available resources, the 

G 
participant's circumstances, and local employment opportunities. 

(b) Appropriate workers' compensation and tort claims protection 
must be provided to participants on, the, same basis as they are 
provided to other individuals in the State in similar employment (as 
etermined under regula,tions of the Secretary). ' ' 
. (c) No work assignment under the program shall result in- , 

(1) the, displacement of any currently employed worker or 
position (including partial displacement such as a reduction in 
the hours of nonovertime work, wages, or employment benefits), 
or result in the impairment of existing contracts for services or 
collective bargaining agreements;, , 

(2) the employment or assignment of a participant or the 
filling of a position when (A) any other individual is on layoff 
from the same or any equivalent position, or (B) the employer 
has terminated, the employment of any. regular employee or 
otherwise reduced its workforce with the effect, ,of filling the 
vacancy so created with a participant subsidized under the 
program; or 

(3) any infringement of the promotional opportunities of any 
, currently employed individual. , 

Funds available to carry out the program under this part may not be 
used to assist, promote, or deter union organizing. No participant 
may be assigned under section 482(e) or (0 to fill any established 
unfilled position vacancy. ' , " " , 

(dXl) The State shall establish and maintain (pursuant to regula
tions jointly issued by the Secretary and .the Secretary of Labor) a 
grievance procedure for resolving complaints by regular employees 
or their representatives that the work assignment of. an individual 
under the program violates any of the prohibitions described in 
subsection (c). A decision of the State under such procedure may be 
appealed to the Secretary of Labor for investigation and such action 

\:

UCh Secretary may find necessary. 
, (2) The State shall hear complaints with respect to working 

conditions and workers' compensation, and wage rates in the case of 

,"-
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individuals participating in community work experience programs 
described in section 482(1), under the State's fair hearing process. A 
decision of the State under such process may be appealed to the 
Secretary of Labor under such conditions as the joint regulations 

[J
Ued under subsection (I) may provide. 
(e) The lrovisions of this section apply to any work-related pro

grams an activities under this part, and under any other work
related programs and activities authorized (in connection with the 
AFDC program) under section 1115. . 

(f) The Secretary of Health and Human Services and the Secretary 
of Labor shall jointly prescribe and issue regulations for the purpose 
of implementing and carrying out the provisions of this section, in 
accordance with the timetable established in section 203(a) of the 
Family Support Act of 1988"'. 

CONTRACT AUTHORITY 

SEC_ 485. [42 V.S.C. 685] (a) The State agency that administers or 
supervises the administration of the State's plan approved under 
section 402 shall carry out the programs under this part directly or 
through arrangements or under contracts with administrative enti
ties under section 4(2) of the Job Training Partnership Act"', with 
State and local educational agencies, and with other public agencies 
or private organizations (including community-based organizations as 
defined in section 4(5) of such Act). . 

(b) Arrangements and contracts entered into under subsection (a) 
may cover any service or activity (including outreach) to be made 
available under the program to the extent that the service or activity 
is not otherwise availa!>le on a nonreimbursable basis. 

(c) The State agency and private industry councils (as established 
under section 102 of the Job Training Partnership Act) shall consult 
on the development of arrangements and contracts under the pro
gram established under a plan approved under section 482(aXl), and 
under programs established under such Act. 

(d) In selecting service providers, the State agency shall take into 
account appropriate factors which may include past performance in 
providing similar services, demonstrated effectiveness, fiscal account
ability, ability to meet performance standards, and such other factors 
as the State may determine to be appropriate. 

(e) The State agency shall use the services of each private industry 
council to identify and provide advice on the types of jobs available 
or likely to become available in the service delivery area (as defined 
in the Job Training Partnership Act) of the council, and shall ensure 
that the State program provides training in any area for jobs of a 
type which are, or are likely to become, available in the area. 

INITIAL STATE EVALUATIONS 

SEC. 486. [42 V.S.C. 686] (a) With the objective of-
(!) providing an in-depth assessment of potential participants 

in the program under this part in each State, so as to furnish an 
accurate picture on which to base estimates of future demands 

--P.L. 10G-/,1S,;-). 
• .... P.L.97·3oo. 

-'-

., 
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42 USC 609. 

"(c) NONDISCRIMINATION I'RoVlSIONs.-The following provisions 
of law shall apply to any program or activity which receives fundA 
provided under this part: 

"(I) The Age Discrimination Act of 1975 (42 U.S.C. 6101 
et seq.). 

"(2) Section 504 of the Rehabilitation Act of 1973 (29 
U.S.C. 794). 

"(3) The Americans with Disabilities Act of 1990 (42 U.S.C. 
121Pl et seq.). ' 
~J.V(4) Title VI of the Civil Rights Act of 1964 (42 U.S.C. 

. "",OOd et seq.). 
"(d) ALlENs.-For special rules relating to the· treatment of 

aliens, see section 402 of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996. 

"sEC. 409. PENALTIES. 

"(a) IN GENERAL.-Subject to this section: 
"(I) USE OF GRANT IN VIOLATION OF THIS PART.-

"(A) GENERAL PENALTY.-lf an audit conducted under 
chapter 75 of title 31, United States Code, finds that an 
amount paid to a State under section 403 for a fiscal 
year has been used in violation of this part, the Secretary 
.shall reduce the grant payable to the State under section 
403(a)(l) for the immediately succeeding fiscal year quarter 
by the amount so used. 

"(B) ENHANCED PENALTY FOR INTENTIONAL VlOLA
TIONS.-lf the State does not prove to the satisfaction of 
the Secretary that the State did not intend to use the 
amount in violation of this part, the Secretary shall further 
reduce the grant payable to the State under section 
403(a)(l) for the immediately succeeding fiscal year quarter 
by an amount equal to 6 percent of the State family assist
ancegrant. 
"(2) FAILURE TO SUBMIT REQUIRED REPORT.-

"(A) IN GENERAL. If the Secretary determines that 
a State Iiil8 not, Wlthili l.-moath after the end of a fiscal 
quarter, submitted the report 'b,3rd by section 411(a) 
for the quarter, the Secretary s reduce the grant pay
able to the State under section 403(a)(I) for the imme
diately succeeding fiscal year by an amount equal to 4 
percent of the State family assistance grant. 

"(B) RESCISSION OF PENALTY.-The Secretary shall 
rescind a penalty imposed on a State under subparagraph 
(A) with respect to a report if the State submits the report 
before the end of the fiscal quarter that immediately suc
ceeds the fiscal quarter for which the report was required. 
"(3) FAILURE TO SATISFY MINIMUM PARTICIPATION RATES.-

"(A) IN GENERAL.-lf the Secretary determines that 
a State to which a grant is made under section 403 for 
a fiscalJear has failed to comply with section 407(a) for 
the fisc year, the Secretary shall reduce the grant payable 
to the State under section 403(a)(l) for the immediately 
succeeding fiscal year by an amount equal to not more 
than the applicable percentage of the State family assist-
ance grant. . 
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"(B) APPLICABLE PERCENTAGE DEFINED.-As used in 

subparagraph (A), the term 'applicable percentage' means, 
with respect to a State-

"(i) if a penalty was not imposed on the State 
under subparagraph (A) for the immediately preceding 
fiscal year, 6 percent; or 

"(ii) if a penalty was imposed on the State under 
subparagraph (A) for the immediately preceding fiscal 
year, the lesser of-

"(I) the percentage by which the grant payable 
to the State under section 403(a)(1) was reduced 
for such preceding fiscal year, increased by 2 
percentage points; or 

"(II) 21 percent. 
"(C) PENALTY BASED ON SEVERITY OF FAlLURE.-The 

Secretary shall impose reductions under subparagraph (A) 
with respect to a fiscal year based on the degree of non
compliance, and may reduce the penalty if the noncompli
ance is due to circumstances that caused the State to 
become a needy State (as defined in section 403(b)(6» dur
ing the fiscal year. 
"(4) FAILURE TO PARTICIPATE IN THE INCOME AND ELIGI

BILITY VERIFICATION SYSTEM.-lf the Secretary determines that 
a State program funded under this part is not participating 
during a fiscal year in the income and eligibility verification 
syatem required by section 1137, the Secretary shall reduce 
the grant payable to the State under section 403(a)(I) for the 
immediately succeeding fiscal ye:"m~r. an amount equal to not 
more than 2 percent of the State f, . y assistance grant. 

"(6) FAILURE TO COMPLY WITH PATERNITY ESTABLISHMENT 
AND CIflLD SUPPORT ENFORCEMENT REQUIREMENTS UNDER 
PART D.-Notwithstanding any other provision of this Act, if 
the Secretary determines that the State agency that admin
isters a program funded under this part does not enforce the 
penalties requested by the agency adrilinistering part D against 
recipients of assistance under the State program who fail to 
cooperate in establishing paternity or in establishing, modify
ing, or enforcing a child sUPP.~rt order in accordance with 
such part and who do not qualitY for any good cause or other 
exception establiabed by the State under section 454(29), the 
Secretary shall reduce the grant payable to the State under 
section 403(a)(l) for the immediately succeeding fiscal year 
(without regard to this section) by not more than 6 percent. 

"(6) FAILURE TO TIMELY REPAY A FEDERAL LOAN FUND FOR 
STATE WELFARE PROGRAMS.-If the Secretary determines that 
a State has failed to repay any amount borrowed from the 
Federal Loan Fund for State Welfare Programs established 
under section 406 within the period of maturity applicable 
to the loan, plus any interest owed on the loan, the Secretary 
shall reduce the grant ,Payable to the State under section 
403(8)(1) for the. immediately. succeeding fiscal year quarter 
(without regard to this section) by the outstanding loan amount, 
plus the interest owed on the outstan~ amount. The Sec
retary shall not forgive any outstanding loan amount or interest 
owed on the outstanding amount. 

"(7) FAILURE OF ANY STATE TO MAINTAIN CERTAIN LEVEL 
OF HlllTORlC EFFORT.- . 
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SUDJECT: Ramifications for Civil Rights Enforcement If Welfare Work Participants Are Not 
Considered To Be Employees 

As we discussed yesterday. we are quite concerned about pending legislativ.: proposals which 
would provide that welfare work participants are not "employees" if they are assigned to public 
agencies or non-profit organizations. This would effectively remove the prote.:tions of the laws 
enforced by the EEOC from these individuals. including Title VII, the Equal Pay Act, the Age 
Discrimination in Employment Act and the employment title of the Americans With Disabilities Act. 
since aU of these laws Me predicated on the existence of an employment relationship. These questions 
are by no means theoretical. We expect that numerous discrimination issue!; will be raised in 
connection with these programs including. for example: 

• Harassment on the basis of sex, race nnd other prohibited bases. 

• Discrimination in assignments between men and women and whites. black~ and 
Hispanics. 

• Disability related issues including failure to provide reasonable aCI:ommodations and 
failure to provide any work opportunities to people with disabilities. 

There are certainly important civil rights protections available through the fi:deral funding civil 
rights statutes, including Title VI, Section 504, the Age Discrimination Act and Title IX. which would 
still be available. However, the coverage provided by these;: lilatules is incomplete in important 
respects. 

• Title VI prohibits discrimination on the basis of race and national origin by recipients 
of federal funds. However. since Title VI coverage follows the federal funds. there 
may not be coverage in programs funded exclusively through st.ate or local and not 
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~ federal funds. Moreover, questions are raised regarding whether agencies or non
profit organizations to whi~h welfure recipients are assigned would be covered under 
Title VI if the recipient continues to receive her grant, ehild care funds, etc. from the 
state agency and no actual funds go to the "employer." 

• The same questions are raised regarding disability under Section 504 and age under 
the Age Discrimination Ace. 

• There would be no coverage of discrimination on the basis of religion since it is not 
addressed in any of the funding statutes. 

Coverage of sex discrimination would be extremely limited. Title.lX only applies to 
educational programs and activities that receive federal funds. Ail a result, welfare 
participants in any other type of program or activity would receiv'l no protection at 
all from sex discrimination, including harassment. The proposal to include gender in 
some sort of state administrative grievance procedure is totally inad€:quate since there 
are no standards, there is no meaningful enforcement mechanism and no remedies are 
specified. Under Title IX, the administrative remedy is d",li.w.jll,g (of all federal 
funds) and judicial remedies, available through a private right of action, include 
uncapped damages for intentional discrimination. The botton:IJil!.~:j.s that sex 
discrimination would be treated completely differently -- and far I~ favora~han -
discrimination on the basis of race, national origin and disa6iiity. 

Coverage by Title VII, the EPA, the ADEA, and the ADA would fill most of these gaps. 
Accordingly, it is our view that in order to adequately safeguard the civil rights of welfare recipients 
participating in work programs, it is essential to secure the coverage of both the federal funding civil 
rights statutes and the statutes enforced by the EEOC. I would be marc than happy to be of any 
further assistance on any of these questions. Feel free to caU me at 663-4637. 
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DRAFT LETTER TO HOUSE RULES COMMITTEE AND SENATE FINANCE 
COMMITTEE 

We are writing to urge you not to include the provisions on the minimum wage and 
welfare work requirements reported out of the House Ways and Means and 
Education and the Workforce Committees in the reconciliation bill. 

Because it demands responsibility and requires work, the welfare law that the 
President signed is the centerpiece of our efforts to transform welfare from a way 
of life to a second chance. The Administration's strong commitment to move 
people from welfare to work has already produced tremendous success: the 
welfare rolls have plummeted by over 20 p·ercent since the President took office, 
with 2.9 million fewer people on welfare, largely because of our strong economy 
and the welfare waivers the Administration granted to 43 states. 

Now the welfare law give us an unprecedented opportunity to work together to 
build on this success. We are pleased that we have maintained a good working 
relationship with the Congress as we have implemented the law, and that we have 
both adhered to an understanding that changes to the law must be considered on a 
bipartisan basis. 

In order to succeed, however, our strategy must also reflect the reality that citizens 
confront when they try to leave the welfare rolls for work. Under the old system, 
welfare too often paid better than work. Turning this around has required us to 
move on many fronts. We insisted that the welfare law include an additional $4 
billion for child care. We worked to increase child support collections, leading to 
dramatic growth of 50%. We expanded the earned income tax credit to help 40 
million Americans. And we increased the minimum wage. Now we are working t9 
make transportation more available and to expand health care coverage for the 
children of low-income working parents. Since the private sector must provide the 
bulk of the jobs for those leaving welfare, we have urged the corporate community 
to do its part, and a new Welfare to Work Partnership is now leading the business 
community's effort to extend job opportunities to those seeking to remake their 
lives. All of this is .designed to ensure that those on welfare have the same 
incentive to work as the rest of our society -- because work is rewarded. 

Now we face the minimum wage question. To be consistent with our goals in 
welfare reform, the Administration believes strongly that all those who can work 
should work, and that those who work should earn the minimum wage. By 
contrast, the House Ways and Means and Education and the Workforce 
Committees proposals would undermine our goals by effectively creating a 
subminimum wage for workfare participants. In addition, they would weaken the 
welfare law's work requirements -- requirements that were the subject of arduous 
negotiations and ultimately bipartisan agreement. It is not appropriate to propose 
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these changes in the context of a reconciliation bill to enact the bipartisan 
agreement to balance the budget. 

Finally, it is important to note that neither Congress nor the President ever 
envisioned workfare as the primary tool to move people from welfare to work. 
While workfare has a limited, transitional role to play in many states, private sector 
jobs are the only way to ensure that those on welfare become truly independent. 
We are confident that states that are serious about welfare reform will be able to 
meet and exceed the work rates in the law, particularly if they emphasize private 
sector jobs where of course the minimum wage has always been a given. 

We urge you to reject these proposals as we work together to create a fair and 
enduring system that requires and rewards work. 

(FYI: I've asked for but don't yet have old NEC materials on why minimum wage is 
great) 

Page 2JI 
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"It was bad when I lost my check, but it just gOI real bad recently." said Ms. Holley. who initially declined to talk to a ",poner. 
fearing he was a state worker who had come to take her children. 

Con\inced that she could no longer cope, Ms. Holley awoke on tI,e morning on'lay 22 and decided to call the child welfare 
deparunen[ herself. [0 place her children in fOSler care. At the laS! minute. her sister talked her out of it, emphasizing that Ms. 
Holley had haled her own years in foster care. 

Instead. Ms. Holley' persuaded her mother to care for the children, de:.l'ite objections from her mother's boyfriend. But that plan too 
seems fragile. Within a week, her mother had become ill and rerumed the youngest afMs. Holley's children. a lO-monlh-old boy 
named Kierre. 

"I think we won't see the end result for a wbile." said Mary Allegretti. who super\ises the program's child welfare reviews. She was 
speaking not only of Ms. Holley but also of the thousands of others who, exhausting benefits, enter the post-welfare 'World. 

Copyrighr 1997 Gannerr Company. Inc. 
USA TODAY 
June /8, /997. Wednesdoy, FIRST EDITION 

Welfare reform: Fine print could wipe out the whole book 
BYUNE: Walrer Shapiro 

Let's begin with a modest psychological e.xperiment. Gauge your reactions as you read the follov.lng sentence: Today's column will 
feature an in-depth look at some technical provisions in the $ 3 billion welfare-to-work bill being written this week by House and 
Senate committees. 

As you completed the assignment. did you think: 

A) I'm more likely to read Herodorus in the original Greek than finish the rest of this colultU\. 

B) I'm suddenly seized "'ith an irresistible urge to check out the late box scores from the West COast. 

C) Now that Clinton and Congress have sol"ed the welfare problem. please don't bother me roth details. 

0) Why can't Hype & Glory deal with the imponant issues. like adultery and Kelly Flinn's new book contract? 

Our little experiment was designed to make a serious point: Eyes easily glaze over at the thOUght of examining the fine print of 
legislation. The problem is. when it comes to Congress. the d""il is in the details. The welfare-to-work bill serves as a perfect case 
study of how maladroit legislative language canjeopardize a social e.xperimenl 

As long-time readers may recall. I offered loud lamentations last year when the president signed the Republican ",.!fare bill. r still 
\lew the bill as heedlessly punitive. But now that the bill is law. I devoutly hope that my dire prophesies will prove unduly 
pessimistic. The ego-driven satisfaction of sa)ing "I told you so· would be a paluy reward if it comes at the cost of vvelfare mothers 
begging in the streets. 

That's why I am deeply concerned about government effon. to provide enough low-skill jobs to help welfare reci picnts meet the 
stilf work requirements in the law. Unless jobs are available in abundance. all the pious rhetoric about turning "welfare checks into 
paychecks" will be just more hollow promises. Clinton's $ 3 billion weIfare-to-wori< bill is reform on the cheap. far too modest to 
help enough welfare mothers SUM\·. this wrenching transition. 

Please contact Dana Coiarulli if you would like to receive the WFI. Daily Fl.eport bye-mail 0' if you have questions about articles found 
in this publication. (decla,ulli @acf.dhhs.gov(e-mail)o,202-401-Q9S1 (voice)). 



~ JU~-18-9? 20.09 FROM,ACF/OPS/OMS WASH.O.C. 10:2022054928 PAGE 10/14 

Wc!ftu. Rifonn Daily RqJorf - Jun. 18, 1997 (pAGE 9) 

But barring tlJ.e discovery of oil on tlJ.c White House lawn. tlJ.e bill is as good as we are going to get in this era of austerity budgcts 
The White House deserves credit for grasping a trutlJ. tlJ.at had long eluded right-wing firebrands: The private sector can't provide 
enough entry-level jobs, especially in the iIUler cities. The weltllre-to-work bill woUld pro,;de money to the states to create public
service jobs for welfare mothers and to offer subsidies to pri'''te employers to hire tlJ.ese high-risk workers. 

As Congress writes tlJ.e rules governing this money, most of the fircworlcs have been sparked by a House provision Wt would pay 
less tlJ.an the minimum wage to participants in uaining and work proyams. Supporters argue tlJ.at if states were forced to pay 
minimum "''''ge, tlJ.ere would not be enough money for job creation. At S 5.15 an hour, a welfare mother working the required 30 
hours a week would earn $ 618 a month. about S 300 more tlJ.an the average state welfare gtant. 

Republicans have al""ys clung to the illusion tlJ.at welfare reform "'.,.. a way to save money. But amid shrinking welfare case 
loads. I believe that equity demands paying the minimum wage. even if it forces states to ante up more money. Senate Finance 
Comntinee Chairman William RotlJ. abandoned the fight Thurs(by for a subminimum wage, but tlJ.e issue is sure to return. 

Far more alarming for tlJ.ose who care about job creation is the way wt House Republicans caved in to the protect-<lur-jobs 
demands ofpublic-scf\;ce-<:mployee unions like AFSCME. Two House committees have written bills brimming over witlJ. 
prohibitions on tlJ.e kind of public-service jobs wt can be created for welfare motlJ.ers. Exuding concern for tlJ.e "displacement" of 
current state and local workers, the bills, in effect, would bar welfare workers from doing an}~hing useful in tlJ.e public seelor. 

By using union-sanctioned language from prior job-training legislation, tlJ.e legislation also would bar weltllre workers from 
activiti~ tlJ.at would "impair an existing contract for services or collective bargaining agreement.' What wt means is that new 
public-servie<: jobs would be hamstrung by the same inflexible union rules tlJ.at make city governments such pillars of efficiency. 

Jason Turner, who designed Wisconsin's model weltllre-tQ-work program, provides a vivid illustration of the Mly this sweeping 
legislative language would make a mockery of job<reation efforts, In Milwaukee, Turner explains, sanitation workers pick up 
garbage only from official curb-side containers. The plan was to employ welfare motlJ.ers to gatlJ.er up trash in alleys and carry it to 
the authorized containers. "This bill would preclude it," Turner says, "because cleaning up the alleys would impinge on the regular 
activities of sanitation workers." 

It's not too late to rescue tlJ.e weltllre-tQ-work bill. Wisconsin GOP Gov. Tommy Thompson complained in a leuer to House 
Speaker Newt Gingrich this week tlJ.at tlJ.e current legislation "will gut welfare reform." In tlJ.e struggle for social justice, count me on 
the side of the welfare mothers, not the unions. 

Copyright 1997 u.s. Nn.-swi,e. Inc. 
u.s. Newswire 
June 18. 1997 II: JJ Eastern Time 

DOL Wins Judgment for Job Shop Technical Services Inc., 401(k) Plan 
BYLINE: Rita Ford olthe Pension and Welfa,e Benefits Administration, 202-219-8911 

The U.S. Department of Labor won a $2.7 million judgment against Job Shop Technical Services, Inc., in Farmingdale, N.Y .. and 
Ralph Corace, tlJ.e former !rUstee of the company's 401(1<) plan, in the largest case brought by the department to date for 401 (k) 

abuse. 

"Millions of Americans depend on tlJ.e department to prolect their retirement benefits,· said Seereta1)· of Labor Alexis M. Herman. 
"Our actions are designed to stop the abuse and diversion of pension money so tlJ.at workers can look fo",,,,d to a secure retiremenl. " 

In a lawsuit filed by tlJ.e depanmem in October 1995, Corace was charged with failing for two years to forward employee 
contributions to tlJ.e company's 4IH(k) plan. Job Shop Technical Se,,;ces, Inc., which also operated under tlJ.e name International 
Technical Services, was a national leasing company for engineers and consultants and maintained a 401(1<) plan for 755 participants. 
At lhe time tlJ.. abuses were aUeged, the plan held approximately $4.3 million in assets. 

Please contact Dana Colarulli if you would like to receive the WR Daily Report bye-mail or if you have questions about articles found 
in this publication. (dcolarulli @aef.dhhs.govle-mail) or 202-401-€951 (yoice)). 
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Under the new House minimum wage proposal, nearly 6 percent of those required to work could 
work less than 20 hours per week. 

Families whose TANF Number of 
and Food Stamp Families who 
Grant Won't Pay for could Potentially 
20 Hours a Week of Work Less than 20 
Work at the Minimum Hours a Week** 
Wage 

Mississippi All families 38,411 

West Virginia Two person families· 13,000 

Texas Two person families· 87,877 

Arkansas Two person families· 7,881 

South Carolina Two person families· 12,655 

Tennessee Two person families· 26,329 

Louisiana Two person families· 28,294 

Alabama Two person families· 12,864 

Total Number of Families with Benefits 227,311 
Too Low to Pay Minimum Wage for 
20 Hours per Week 

With 25% Participation Rate, Total 56,827 
Number of Families Who Could 
Potentially Work Less than 20 Hours 
per Week 

U.S. Caseload Subject to 25% 1,004,250 
Participation Rate 

Total who Could Potentially Work Less 5.6% 
than 20 Hours Compared to Total 
Required to Work 

• Nationally, 40% of welfare families have two persons (i.e., one adult and one child). 
This analysis assumes that that 40% ratio applies to each of these states. 

** Latest state data in hand (March 1997) is for recipients. These family numbers were derived 
from the state recipient numbers by assuming that each state follows national average of having 
11.156/4.017 or 2.77 people per family. 

When the work requirement rises to 30 hours per week, the benefits in all states except Alaska, 
HA, VT, CT, NY, NH, CA, Rl, MA will fall below the minimum wage for a family of two. For 
families of three, benefits in 21 states will fall below the minimum wage. 



KEY ELEMENTS OF HOUSE FLSA PLAN 

L Enforcement of the Minimum Wage 

Current House Proposal 
Law 

1. Wage & Hour Division No enforcement 1. 
can take action mechanism 2. 

2. Private right of action 3. 
4. 
5. 

-

Options 
~ Ji<1(lllt~-(Weakest to stron2est) -c,,, • H 'j lAW i nL 

State gnevance~rocedure -~I~i"'~; lAo "-wo.D C ... r.:t.,y) . 
HHSrrANF/penaJty (how would Secy. determine?)- .. s "eh ~ sr., 
CWEP: State hearing; can appeal to DOL • ~t... E.I/t\)lJ. Ji0l' ) 
Allow Wage and Hour to enforce and/or private right of action 
Establish as employees 

\ ",Jq . 'r'ievcW.e. to baMd - (we lM/rLi~ 
IAb+ ilA~iv -

~ ~\- i'viv v 1 '\ Cl~ c.. I 

Vv (l.\,1' uJ. ? 

'T"lt viCMGL r v 3 t.L..t5, 



II. Worker Protections 

Current Law House Proposal Options 

Health and Safety a. OSHA standard a. OSHA standard 1. CWEP standard that 
b. Duty clause, b. No assignment must consider 

whistleblower health and safety 
protection 2. Full OSHA protection 

c. Enforcement by OSHA c. Enforcement uncl~ - . "';\ 
inspectors 'YU (t.) ~t I"'" -~ 

Discrimination a. Employment-based a. No, because presumably 1. CWEP standard: no 
rights enforced by not employees discrimination and 
EEOC and private right participants have such 
of action rights as are available 
--Title VII under any applicable 
--ADA Federal, state, or local law 

b. Federal funding-based b. Same as TANF, plus 2. Pick among employment-
rights attached to T ANF prohibits gender based rights? 
--Title VI - " .. , ... IV'lI· discrimination (Note no 3. Coverage by employment-
--ADA - li.Cll.;h underlying law with based rights even though 
--Section 504 _ .l\ .... l.a~ enforcement mechanism not employees 
--Age Disc Act _attached) 4. Establish as employees 

1 Would llil1 apply to non- S. Establish that federal 
profits not receiving federal funding-based rights 
funds apply to non-profits 

c. Enforced by EEOC, c. State process, hearing; 
private right of action, Shall be remedies which 
or withdrawal of Fed $ IIla): include: 

--no more placements 'fw.J~ h!T. 
--get job/wages back 
--I~guitable relief 



Workers' Full coverage? Nothing 1. CWEP standard: 
Compensation protection on same basis 

as others in state in similar 
employment 

2. Full coverage 



m. Displacement 

BR138S! Bouse Senate 
Can a participant in the program cause ... Bouse Ed & (applies to (applies to 

Workforce JTPA TANF TANF) $3b) 

the replacement of a worker who is fired or laid 
otT? No No No No No 

reduced hours, wages, or benefits to a currently 
employed worker? (Partial displacement) 

- -

No No Yes Yes No 
( 

violation of a collective bargaining agreement? 
No No Yes No No 

impairment of a collective bargaining agreement 
or contracts for services? 

No No Yes Yes No 

l inconsistency with a collective bargaining 
al{reement? No Yes Yes Yes No 

infringement on promotional opportunities? 
No No Yes Yes No 

Options: 
o Partial displacement 
o Strengthen House to include "impair" collective bargaining agreement 
o Full HR 1385 



Displacement Grievance Procedures 

I 
TANF BR13SS, EdlWkforce, Senate House Options 

Process Undefined a. Opportunity for a state hearing a. State process 1. Action by a time 
state process within 60 days b. Hearing certain 

b. Can appeal negative decision or 2. LoseTANF $ 
inaction to DOL 3. DOL appeal 

c. DOL action within 120 days (like CWEP) 
4. HR 1385 

Remedies None Lose TANF $ Shall be remedies, which -a. 
b. No more placements ~include: 
c. get job/wages back a. no more placements 
d. equitable relief b. get job/wages back 

c. equitable relief 



~ Diana Fortuna 
06/25/97 10:43:42 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP 
Subject: DOL FLSA document that's on hold 

As you know, DOL's technical assistance document on the new House FLSA plan is still on hold 
and doesn't appear to be going anywhere. If it should suddenly spring free again, we have to 
decide whether to include a new section that DOL just added on the prevailing wage. It's purely 
descriptive. 

My inclination is to drop it, since this prevailing wage thing is going to get dropped in all likelihood, 
just so that we aren't highlighting it ourselves. Not sure this is completely justifiable; but wondered 
if you had an opinion on this. 
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TO: 

FROM: 

~....,... ..,.. '" ~ v... V- Y'- \.,.. ~ 
SUBJECT: Options on Minimum Wage for Workfare Legislation • 'tV> \'Ii '\ 

"- ~"" Vo/'- ....... ... - VS"- . ., 
As you know, we have been steadfast in our position that welfare recipients vJ'- ~ ~ 
engaged in workfare should receive the minimum wage. We oppose the currentL" ~ ~ (' 
House proposal, arguing that it would undermine the fundamental goals of welfare C(\.\ ~ t l. ) 

reform. Since the House appears poised to pass a reconciliation bill contrary to our t\tA.u wv""'" 
position, it is appropriate at this point for you/us to consider whether there are any 
modifications to current law that we would consider, or whether our opposition is ~ v-t-' 
so strong that you would veto any bill with a change to current law on this issue. 

Background: In May, the Department of Labor issued a ruling that the Fair Labor 
Standards Act (FLSA) applies to welfare recipients in workfare programs, including 
payment of the minimum wage and labor protections such as occupational safety 
and anti-discrimination laws. There is an exclusion for trainees, but it is so 
narrowly drawn that states will probably find it difficult to meet its requirements 
and still count the activity toward the welfare law's work participation rates. 

Initially, it should be comparatively easy for states to comply with the minimum 
wage requirement, particularly since we are allowing states to count food stamps 
as well. However, the requirement becomes more difficult over time as the work 
requirements increase from 20 to 30 hours a week. (Actually, the law allows 
states to keep the requirement at 20 hours indefinitely by using training to fill the 
hours from 20 to 30, but this is somewhat difficult from a practical standpoint, and 
some states have passed laws with tougher requirements.) 

For example, only Mississippi's welfare grant is so low that it would have difficulty 
converting it into 20 hours of a minimum wage payment in 1998, in combination 
with food stamps, for the average family size of three. In that same year, eight 
states would fall short of this mark for families of only two. By the year 2000, the 
number of states with shortfalls grows to 21 for families of three, and to 41 states 
for families of two. 

It is important to note that workfare is hardly the only tool available to states to 
move people from welfare to work. Workfare should have a limited, transitional 
role, since private sector jobs are the only way to ensure that those on welfare 
become truly independent. 

Congressional Proposals: The House Republicans have language in their 
reconciliation bill that would exempt welfare recipients engaged in workfare from 
the Fair Labor Standards Act or any other federal law, except OSHA. It would 
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ostensibly require payment of the minimum wage, but would render this 
meaningless by permitting states to count child care, Medicaid, and housing 
benefits toward that payment. (The Department of Labor's ruling does allow states 
to count food stamps, since this is permitted under current law.) We have stated 
our view that this essentially creates a subminimum wage for workfare participants. 
Finally, it would also allow states to count additional hours of job search, 
education, and training toward the welfare law's work requirements. This would be 
the first weakening of the law's hard-won work requirements, and it would be a 
substantial weakening. 

House Republicans and Democrats are now engaged in negotiations on this issue. 
They are considering dropping the Republican plan to count other benefits, relying 
instead on letting states count education and training as work where necessary. 
The Republicans also appear willing to compromise and extend anti-discrimination 
laws to those in workfare. 

In contrast, the Senate has no FLSA language at this point, but they may simply be 
recognizing the likelihood that they would have difficulty with the issue on the 
floor, preferring to let it come up in conference. 

If we decide to move from our current position, our alternatives would fall into four 
key areas. 

Option 1: Count benefits other than food stamps toward the minimum wage: 
Counting Medicaid, child care, transportation, and/or housing benefits toward the 
payment of the minimum wage would make it far easier on states, but it would 
raise a number of other issues. First, since these benefits don't count toward the 
minimum wage for the working poor, it would effectively create a subminimum 
wage for those on welfare. Second, it could set a precedent for further erosion of 
the minimum wage by counting all kinds of other benefits for other low-wage 
workers. Third, it would make workers on workfare "cheaper" than those who are 
not, making displacement more likely. Finally, placing a value on these benefits is 
often very difficult to do, and requires record keeping and systems to keep them 
up-to-date that the states find burdensome. 

Each agency offering a benefit feels strongly that that benefit should not count 
toward the minimum wage. HHS feels very strongly about Medicaid and, 
especially, child care. HUD argues vigorously against including housing benefits. 

Option 2: Allow more activities to count toward the work reguirements: This 
option is probably the one most attractive to the greatest number of parties, but it 
is a fundamental weakening of the hard-won work requirements in the law. Some 
may argue that we should embrace this proposal since the Republicans have given 
us political cover by proposing it themselves. However, to allow the states to 
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throw the work requirements overboard at the first sign of difficulty is not an 
auspicious start to implementing this law. 

HHS and Labor would not oppose changes in this area. 

Option 3: Exempt workfare participants from other labor protections: Although this 
option does not help states find the money to meet the minimum wage, apparently 
much of the states' anxiety on this issue is actually focused on labor protections. 
There seems to be general agreement, even from the Republicans, that OSHA 
protection and race/sex anti-discrimination statutes should apply. The hazier issues 
are enforcement of the minimum wage and other labor protections. These include 
whether individuals should have a private right of action; whether the Labor 
Department's Wage and Hour Division can bring an action; and whether workfare 
participants are eligible for unemployment insurance and benefits, overtime, and 
family and medical leave (what about ADA?). Obviously, it is possible to pick and 
choose from this list, either by starting with existing law and specifying which 
protections are excluded, or by saying that existing law does not apply and adding 
back certain protections. 

The Department of Labor feels most strongly that we should not consider changes 
in this area, particularly in the area of enforcement. 

Option 4: Exempt workfare recipients from FICA and the EITC: Treasury still has 
not ruled whether current law requires payment of FICA taxes and EITC for 
workfare recipients. These two issues are linked legally so that either both or 
neither will apply. The IRS is developing two scenarios for release. One outlines 
what type of state work program would require FICA and EITC payments, while the 
other explains the type of work program that would not trigger these payments. It 
seems probable that most states' programs would fall into the first category, 
making the states extremely unhappy. The IRS is still probably a few weeks away 
from completing this analysis. 

We could agree to legislation specifying that workfare participants are not required 
to contribute to FICA and are not eligible for the EITC. This would be partially 
consistent with our 1994 welfare reform bill, which allowed the EITC but did not 
apply FICA. The logic of doing so is that it keeps private sector jobs more 
attractive than workfare for individuals, which is a crucial policy goal for us. And 
not allowing the EITC avoids increasing its identity as a "welfare" program. 

Treasury strongly prefers to avoid amending the EITC, because they fear opening 
the program up to change on the Hill at this time. 
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Emily Bromberg 

~ 06/23/97 11 :55:34 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: flsa 

as you might expect, the republican governors are unhappy that the r's on the hill removed the 
language on minimum wage. fyi, republican govs may try to push nga to do a letter--and the chiles 
folks think he may sign on. i'li let you know how this proceeds ... but if we go to the hill with a new 
position--one other than complete opposition to ways and means, we need to let chiles knovv asap. 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Diana FortunalOPD/EOP 
Cynthia A. Rice/OPD/EOP 
Janet MurguialWHO/EOP 
Craig T. Smith/WHO/EOP 



tJ Cynthia A. Rice 06/24/9702:25:01 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: Conversation on Workfare with Richard Schwartz 

Bruce -- as you suggested, I had a long talk with Richard Schwartz who used to run NYC's 
workfare program and who is now a consultant for other local governments and some companies. 
Here are his views about what's important to make welfare reform work in the real world: 

He thinks 20 hours of real work is enough -- that's what they did in New York (20 hpw for 
single parent families and 26 for two parent families). The remaining hours could be filled in w/job 
search and training. He says the value of workfare is it teaches people the "soft skills" like 
showing up every day on time and that companies like to hire people with an attendance track 
record. 20 hours a week is enough to accomplish this. 

He thinks its fair to count Medicaid, child care, housing if necessary, although he doesn't 
oppose dropping them from the latest proposal. 

He says lots of local governments want to contract out workfare to non-profjts, have them 
operate and supervise workfare programs (Newark, which he's now advising, is doing this). He 
thinks non-profits operating workfare ro rams should operate under the same rules as government 
agencies. ore Important, he says, is to ensure that any exemptions are on y or workfare' ] 0 ? 
defined as a program having people do work which would otherwise not get done. w~ • 

He thinks strong anti-displacement language is needed, but he worries about 0 ening up the 
possibilit of lawsuits t a cou Ie u we are r . (he didn't have 
another enforcement mechanism to propose). He's more worried, by the way, about the ] 
possibilities of displacement and wage depression through the use of private sector wage subsidies 
than through workfare -- which is an argument for applying whatever new anti-displacement rules 
get through Congress to all of TANF, where more of this is likely to happen. 

\ 

He stron I dislikes the idea of time-limiting workfare -- i.e., saying someone can be put in 
workfare for only 9 months. He thin s that work ck 
record of recen Job experience, and that kicking them oft of workfare will make employers 'fJ:CJs 
likely to want to hire them. -
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PRELIMINARY DIW"'T FOR DISCUSSION ONLY: June 23. 1997: 8:45 PM 

HDuse Recpnciliation Bill: Majority StllffDiscussion PrQP.!ill!l 

Employment Status: This draft eliminates the language that specifically states thafwelfare 
recipients ill wvrk ~xperience and commllllity service are not employees, Howevc:r. the 
"Pwposc" section and language throughout the proposal (r>~rticularly the Rule ofInterprcU>tion 
section) suggest that these welfare recipients ~ ill these activities to gain cxpetience or training",,_ .. ,._ 
ann "re Dot in "regular employment," Although this 1I1~Y be subject to inte!pl'etation by the"> .' 
courts (and Wly legislative bisto!}' on this report could be critical). the result would lil:.ely be that 
pljIuclpanlS III :hese activities would not be considered employees for purposes of employment 
protecnoillaws -- reRardless oftbe absence of >In explicit stalement lh:tt they 0l'C not employees, 

NOl1cIl,h Bel1efits:[foOOl!.no~dO.fO~-lli.o-Wl:luslon. .or-ooncashb~e!its'Other.tban-fOod~ 
stemps-in·ealtrulatingthe. mjnjrmun W~g~, .Jll~ ~.t..HQll.~~ proposals-would-fllse.allow , 
illcttmon of Medicaicf;-ehild-eare;'lUld·boll5iDg:) 'P(0If' ,Q.e,. '*' 6.1 -tnt. hou~ - % - war \~f.r' ' ..... 'IV\rll-\~ 
\--,.. u~ ,-rr\:,,~dI. V.5,'t\~ .v,.,e ~\J'" <:fb +101.- v'o.(v ~ ct fQl}d Sit>('(\P~ (1,'& TflNf" C6S;5tM\<R, d'\I, dtd~ {+,<.. 

Work Activities and MiniIllUlU Wage EqulvaJeoC)': Limits the oumber of hours that a welfare 1"''''U'''''i 
r&eipient CIlIl work in c;.QlllWuWly service or woIk!are to the sum of the cash welfare benefit and 11t..-k-

, food stamps m.iJlus child suppo,Et divided by th~ minimum waie, (Thi~ i~ rh;" fusWlropow that W ~~ 
j~' l ~ o'~1 ed.dresses the child support isS'Ua.) If this calow ation falls short of )he hours r:,!uired to count 

IS~. c • towards participatinn rntes (e.g., 20 hours per 'Week in 1997). c.ny olher work actiVity (inc1lllling 
sc.m< ~.J ") b d fi th "b ',L~-d' th I' , . - - th . ,L \ 1:\' 1I1llnmg can : use Of e remam:ng ours·- nO~~UJ,)I"'u 1I1g e LlIllts 00 trauung 111 e 

""" r~. (V I.: \~f\ 

\Ie •. ' .' ('w"" TANr' l/lw. . _ • ... tu 1#\ . ~"'-"ndb..r·· .. • 

-\'re. ~o{l,5 
~~/'I\. 

. Enforcement ofMinillluIll Wage Eqllh'alency and Hours Limitation: This proposal does Dot 
I'7Clvine for coverage of welfare recipients ia commUJlily ~o.rvice or work experieIlc¢ by the Fair 
Labor Standards Act Nor does it'pro"i~ ilIl)' other mecbanis:n fOl enforcing the minimum wage 
n::4,Wremcnt for these recipicnts,lis-a ~slIIt, there-is Do·mea.ns·Gf~g..thaI.lhe.m.inimum -~ 
-weg~n!kn-cywUtb~~a In addition. there is D~ provision for overtime or the other 

protections provided by the A. (Note thl1 thc::re~stmes wb= the cash welfare grant 
plw food stamps would nllo,,:," state. to reqwn:: more thm 40 hollIS of work in aweek:) 

. . fno.'j ~. at\rll.!>~ two SiJI-tf ~ 
1bls proposal y.'ouJd.apply th:: following worker pro~ctions to all wclfute recipie!lts in work 
activities under TANF - not just thn~p. tloder the Welfare-to-Work progr=-

. H.~ 1:;65 4fu. f~ou~e.- fO:;Sf~ 
Health "ad Safety: T!.tis is the = li!llg1.lage that was used :njDij.(o~wejj_I!1!l bill ' 
and in ITP A. (li-spplles federal a.nd stateOSRAStandiiroSbiit·iith~"lim\iim.i)lR'of1l;e:::--"--~'~I~"\~ 

d~ ~~~ tl1illiAoly woold llot.app8 ' 0 1'\\0 

Disc:rlmln.atioll: Welfare rocipicn!s in work cxpe:rience or c;ommwUty scrvi~ will only 
be covered by emp]ClYlIlcnt based anti.-disc:r.mination laws (like Title Vll) if they are 
considered employees, However. as Stated "bDve, they may oot be found in h~ve 
employmect status under this proposal despite the fact that the language does not 

. explic:idy state thAlrhey are Dot cmployoes, 
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. . ... ,-"~-:., ill zuld.ltion, the gender discrim.i.oation -prohibition in the proposal does not provide 
. ('>. \ NJ\. for ~emedy. Only the stale grievance prooedurc in we VNPOsaJ would be 
~.jI. ¥"~.. ~ avail~le tot welfare recipients in community se'!yicc or ".ork ex.perience suqjectc:d 10 

l('f'<' gcnrlp.r di.erim,i,)atiC'D or ,C)(wU blOI~sment. §m-iS·OO·PfOvi£iQo.fer-tIB silPC;al tg the 
--feElerai gS'·.RlIllent orjl.lwcial 6Y9!efD:] . 

~
. rA- ~i"V("'(O"~ . 

Nondispiacfment: This pmpns:al re' " oUhcllt r ANF 'l'\Iblb~gM. However, it is . 
narrower than the provisions contained in e Education and Workforce Committee hill. .. ' .. " .. ' 

It drop' the gcuer11l prohlbltioll against displacing (Ulcluding partial displacement) 
a current employee nnd replaces the provi~ion with tha curt"ent tANF pl'Clvision 
that specifically permits a particip211t to fill a vllcant employment position. 
It narrows the prohibition rallltUlg to colle<:uve bargaining agreements in contracts 
for s~ices. The Education and Worid"OtcC provision prohibits "impaintlCllt" of 
such .. g:reeulI:nfs and prohibits work activities that are inconsistent with such 
·agre~ments. This proposal simply prohibits the violation of such "grt:cm~nts. 
It drops the prohibition against pl~ing the participant in ajob that infringes upon 
the promotional opporturutie$ Of.CWCCl[ employees. 
It drops the provision in the TAl';"F mum: which provides rhal these prohibitioD3 
du not preempt or supersede provisions of state or local law that provide greater 
protection for employees from displacement. 

Grievance Pro~.ed"r.: Th~roPOSal only v.ovides for filing of ~e .. ances with the state. It 
'oOeSDOt allow lOi'§' fedsRlL ppeaJ. Consequently, a welfute recipient with adiocriminntion, 
di~placaueLH or health and ety complaint against the.state would have to file a grievaDce with 
the state. (If, however, they we!e CODRiclr.ced =ployees, they eould file Ii health and satl:ty 
complaint wirh OSHA or Il discrimination complaint with ihe EEOC under Title W.) 

ca nQvtc-o..1 
-+h\~ -fQ~ 
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:: i 
: i 

" Ji,mpl~;n~~t Status: 'Ibis c1taft elimlnate. the language that specifically lWeI that welfare 
rcc:ipieuis 14 work exper\ellce and community IOmcc are DOt GplO),OCIS, However, tbII 
:'Purposc" '~on W ~c tb2'OujJhout tbe l'I'Opoul (partiClllarly the RWe of Interpretation 
sectionl ) ~est that these welfan: recipients are in tbescaotivities 1:0 gain cxpecicOo or traiDing 
and are Dot in "regular employJl1ent," Although !his may be oubjcc:t '0 mUrrprcrtatiol1 by the 
courts (~ndBIlY leiislative history on this report could be critical). ~e nasult would likely be that 
parti~piIDr.l in these IICtivities would not be considered employess for purpose I of cmplo)'meAt 
protecdOD,I .. ws, 

. '" 
:,>' i l' 

NODcashB,enefits: Does not provicl~ tor the inclusion OfDODl3Sb ~e:fj16 atlier 1b= food 
stumps iII e~culating the minimum w8ie. The current HoUle proposals wouM also' allow 
inclusion of Medicald, child can:, and housilla· . . ". 

, , 
Work Aettvttie.s aDd MlniDnID:1 Wage Equival\llty: LlmiIJ tho number of :iloursthat a welfare 
recipieot~1III work in community servi~ or workfare to'tbe Slim of'm!:! t88h \111:11tllRi bcmefit a¢ 
fo"d stamP:3 millus child l\lpporr divided t-.y the minimwn wage. <Tllis is the first proposal that 
addresses the child support issue.) If this c:alculation flills short oftbe hoUl'S n:q\lired to count 
towards p8nlcjpation rSleS (e.g., 20 hoUl'S ~r wcoek iII 1997), any other work activity (ineludiJIe 
ttAinlni) 'can be us~d for the :remaining hoUIi -. notwithstanding 'the limits OE!. trainlng in the 
TANFlaw~ 

, ' 

Enforeeinillll of Minimum WELle Equivalency and Hours Limitation: nus proposal does not 
provide for covo!1lge of weltil.rc recipielllS In communtty "I:[vio;o or work c:x;:crionoo 'by the Fair 
Labor StandArd. Acl Nor cloes it provide any other mecbs:oism for enro~in,i th!:! minimum wage 
requileme~t for these recipients. A$ a result, there is DO moans of ensurinll tlll&t the minimum 
wage equivalency wi\! be p,Aid. In Addition, thera is tIQ provision for overtimc or the other 
pro~ctioru provided by the FLSA. (Note thal there are SOale staleS wh= the cash welfare gnmt 
p\\lS food' stamps wO\Ild allow states to require more than 40 bours of won. ilill week.) 

; . !"I 

camp,., ,liS .• : &.' tlOD: This proposal does Ilot include, laniU88e ~t was in<:luded in the.' Ed!lratiOlllllld~ 
Workiorce bill thAt req~ welrllfC (~ipi~ts wor~ in U!lENbsidi»cl employment, ~ubsldized 
priva~ '~ employment or B1~dized public ~tor cmploYl:nent to be C(lDlponllAted "at the , 
same rates, including periodic increases. as tralMe& or employees who arc 81m!1ar1y lI1tw.lod ill 
similar ocCup"tions by the aamt ell\plo)l~r And who have similar trainini, eJqlCrience &Dd &kills." 

, '. I 1hi$ lang\ICIge, whioh .ta~ that cash ~~~i.tanee is ngt to bC conaidorcda sallllY or 
comptns:auoQ for the purpose of other laws, may also clarify issues ~arding the tax treatm~ of 
tho CIiSh ~1f8re belletit. 

~. . 

".,:, ' 
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Worken' COlllpeIll8tiOD: Tbis proposal does not include the ~ that wu c:ontejnecl in 
both oollUQiUee" reconciliation bills that IQlPlied state worbn' compc:"NtiOlliaws to _\fare 
recipients on the S8D11l basis as tile protection is provicW to other hldividuals iIl1he sum: ill 
sUnilar employmern. ~ a Rault, __ 1_ rooipi""w iA ooaummity ".,mcc BDd work cxporlaoe 
who are not considered employees may lose worbrs' compensation covcraae. 

This proposal would r&pply the followille WOlker proItoctiollS to all wclfarnoclpi=ss in worit 
activities IIDdcr TANF - uotjust those LI!ldertbe We1faro.~WolkprograrD.. 

Health aDd Safety; This is the same languap that WBS used in the Job Consolidation biU 
and in 1TP A. It applills fedmlllDli Slate OSHA standards but other proYilliuuIl or tho 
OSH A<.llll'JUAbly would not apply. 

DbcrlmlDatioD: Welfarc reclplCIlts in wun experience or oommllllity ICIVice will C)nly 
be covemi by employment based anti-discrlm.inationllws (like Title VII) if they are 
COl1Sidered employees. However, U stated abovo,thcy may not be fow4 10 bave 
employmenl »\.atw uruIor tlDs proposal. 

In addltiOIl, the gellder disaiminaUol1 prohibition in the proposal does DOt provido 
for a federal remedy. Only tho state gnevBnce proeedun: in the pIOposal would. he 
Qvallabl. for welure recipients ill community service at worlc ClCperience subjected to 
gel1der diSCriminaliOD or sexual harassment. There is no provisiOll for an appeal to the 
fec1eral government ur judlcill1syltllm. 

NOlldiaplacclIlent: This proposal retains the currant T ANY probibiliona. However, It is 
II/lftowor than the pro,isioDg contained in the Education and Workforce Committee bill. 

It drops the generlll prohibition against displacing (includlDa partial displaNrme!!I) 
a current employee aDd. rep1al:c:; the proviaiOll with the DUffUll TAm ptOvi~lon 
that specifiea11y 1)ermiu a parti~PlIDt to till a vacant employment poSition. 
It IWrOWB tho prohibition relatina to collecti'\lo barpinin8 agreements 8IId 
CODlraeli tor servioea. The Education and Workforce provision prohibits 
"Impairment" of such agreemenu and prohibiu work activities that ere 
incolllistent with such apeexnenu;. l1W; PfOpo:lGl simply prohibit& the viola!ion 
of' flUCh aareemollts. 
It drops tho prohibition aaaiDlt placiDa the participant in a job tbat iJlfrInges upon 
Iho pruUlotlollll1 opportunities of Cun'8IIt employ_. 
It drops the provision in the T ANP statule which PfOvidet that these pfOhibitioDB 
do not preempt or wperNde provisions ofstale or luuoollaw that provide P'
protection for employees from dlsp~ment. 

GrievaD~ Procedure: The P10po:lGl only provideD for tii1nS of ~"ncea with the 1Itatc. It 
docs IlOt allow for any federlll appeal. Conseque!llly, a welfare recipient with a disc.riminatiOIl, 
displacoment or health an4 safety complaint liainst the Slate would lw. ve to file a grigvGnce with 
tho alAte. (If. bOWe\'et, they were considered ernployc:cs, they could tlle a bealth ancS safoty 
complaint with OSHA or B discrimination complaint with the EEOC under Title vn.) 
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PRELIMINARY DlW'T FOR DISCUSSION ONLY: JUDe 23,1997: 8:45 PM 

HRRae Becpp~Ui.tIQD BiU; Majgrity Staff pjll()Jssion Propos,) 

Employment Status: This draft eliminates the 1anguaae Ula! specifically states that welfare 
recipients ill work .. .xperience IIIl.d community service are not employee.s. However, the 
"Pwpose" ssction and language throughout the proposal (IlArticW8rly th. Rule oflntetpt'CtDuon 
section) sUSiest that these welfare recipients iIJe ill these activities to gain experience or trainilli 
anc1l1~ not in "regular employment." Alth0Uib tlus "'lOy be subject to InteJpmtation by tile 
courts (and any leJislative bistory on this report could be critical), the result would likely be that 
purticlplIIlts In these activities would not be considered employees for purposes of employment 
protection laws -- reRardless ofthc absence ofAn explicit statament that they fU'c not cmploye~. 

NGllca.b Beaafits: Does not provide for the im:lUl5ion ofDoncasl'l benetits other than food 
stamps in calculating the minimum wase. The current House proposals would also allnw 
Inclusion of Medic:aid, chUd care, and bouiling. 

Work Arttvlttea aDd M'mimum Wage Equivalency: Limits the nUIllber or hours that a welfare 
~ipient glUt work in ~Ilullwlll)' ~ervice or workfare to the sum of the cash wel!are benefit and 
food stamps ~us child support divided by the minimum waae. (This iR thPt fINt proponl thaI 
addresses 1hc ~hild support issue.) If this caloulation fails short oftha hours required to count 
towards particillaT.inn rnte~ (e.i" 20 hows perwook in 1997), iIll)' olhce work activity (including 
training) can be used for the mmaining hours ~- notwithstanding tho limits on training in the 
TANr law. 

EnforcemeDt oCMinilDum Waee EqulvaleDl:y and Houn Limitation: This proposal docs not 
pmvicle for Ooverage ofwolfue recipicnu il1 cOllwlIw,ily servloe or 'NOrk expericnce by the Fair 
Labor Standards Act. Nor docs it provide any other mechanism for enforcing the minimum wage 
Iel{ LliremCl1t tor these rccipienl$, As a result, there is no means of ensuring that the minimum 
WIle equivalency will be paid. In addition, there is DO provision for ovartime or the other 
protections provided by the FLSA. (Note thai there are some states where the cash welfare. grant 
p1w; food stamps would allow atAles to requin: mure!han 40 hours of worle in a week.) 

ThIs proposal would apply tho following worker protections to all welfare recipients in work 
activities under TANF --not just thnoA \lnder the Welfar~-to-Work proaram. 

Health aDd S.t.,ty: Tlli. b the SBIne language that Wall used in the Job Consolidation bill 
and in JTPA. It applies federal and atate OSHA standards but other pmvi$ion.< of tho 
OSH Act arguably would not apply. 

DberlllliDatioD: Welfare re<lipients in work experien.oc or community serviCe will only 
be <>overed by ~plo ¥IlIC1lt based antl-lSlscrimination laws (like Title VII) If they lire 
considered employees. However, 8$ stated ab()ve, they may not be found Tn hAve 
employment status under this proposal despite the fact that the IBllguage does not 
elCplicit\y state tnAllMY ar& not employ .... s. 
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11lll4ldftlon, the gl\llc1er discrimination prohibition in the proposal does not provide 
for a federal rtDle<iy. Only the stat .. srieVilllCo pro"odurc it! the proposal would be 
available for welfare recIpients in community service or work experience subiected to 
acndp.r t\i,erim;uation or D~XuaJ IWIISsmont. There is no provision for 8JI, appeal to the 
federal government or judicial system. 

NOllclbpiaC:elIlent: This pmJln!ll\1 re~ the Qun-CIlt TANF prohibitions. However, it is 
nmoWeJ than the provisions con1ained in the Education and Workforce Co.rnmittre hill. 

It drops the 8CIIOl..l prohibition against dilplacini (including partial displacement) 
a C\JrRnt employee and ~places the provi«inn with the ~\Ul1oIlt TANI' Pl'\)ViHion 
that specifically pmnits II participant to fill II vacant employment position. 
It narrows the prohibition relating 10 eoll""li vo bargal.nJni agreement$ in contracts 
for services. The Education and WorlcfoI()e provision prohibits "impairment" of 
9uoh AifeculI:Ills and prohibits work activities that are inconsistent with such 
agreements, This proJ)Osil simply prohibit; the violation of such Ilsr=enls. 
It drops the prohibition against placing the partlcipllQt in a job that iDfringes upon 
the promotional opportunities of cuu~t employees. 
It drops the provision in the TANF statute which provides that, tl=e prohibiticns 
do not preempt or supersede provisions of state or local law that provide greater 
protection for employees from di.p~ent. 

Grin .. ce ProeedllN: The propos&! only provides for filing of grievances willi the Slate. It 
does not allow for any federal appeal. Consequently, a wvlfare recipient. with a ciilc;rimillAtion, 
di3placc;mellL ur health and safety complaint against the state would have to file a grievance with 
the stste. (If, however, they wete consit!1Itt4 ~m?loyees, the)' could 1111' Ii health and safety 
complaint with OSHA Or II discrimination complaint with the EEOC under Title VII.) 
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~ Diana Fortuna 
06/23/97 11 :44: 13 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Laura EmmettiWHO/EOP 

cc: 
Subject: Here it is 

Could you please give to Elena and tell her it's a draft letter for Senate floor debate and we have to 
comment asap. I want to know if language in bold is OK with her. 

Minimum Wage and Workfare 

The reported bill appropriately refrains from modifying current law with respect to the 
application of the minimum wage and other worker protections for working welfare recipients 
under TANF. The Administration believes strongly that everyone who can work must work, 
and everyone who works should earn at least the minimum wage and receive the protections 
of existing employment laws -- whether or not they are coming off welfare. 



tJ Cynthia A. Rice 06/17/9706:54:04 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Diana Fortuna/OPD/EOP, Elisabeth Stock/OVP @ OVP 
Subject: Today's Welfare Strategy Meeting 

A few important issues were discussed: 

1 )Strategy on Minimum Wage: Dept. of Labor wants to know what are the plans for the high profile 
White House media strategy on minimum wage. Elena -- were you going to talk to Podesta about 
this? Seth said Podesta told a large group of labor leaders 10 days ago that the White House 
would have a public and high profile message strategy. Geri says that the House Democratic 
leadership is gearing up and that they will define a message if we don't. Gephardt may do an event 
tomorrow and build up for a floor fight next week. In the House they want to tie minimum wage 
exemptions with other policies which hurt low wage workers, such as a tax provision on 
independent contractors which apparently makes it easier for employers to label someone an 
independent contractor instead of an employee. 

Also, Labor wants to know how they can be better plugged into the conference negotiation 
strategy, which they expect to be a budget negotiators-driven process. I made a major mistake by 
mentioning we were writing a memo to the President on minimum wage and Labor wants to be 
plugged into that too but I did not give them hope. 

2) Welfare to Work Funds: We brainstormed a bit on how to highlight our success in not only 
getting $3 billion but targetting it to cities and other high need areas. I'll send a note to Jonathan 
reminding him that it should be in the U.S. Conference of Mayors speech. Also, welfare to work 
will be the focus of Secretary HermaQ'S speesh to the mayors on Tuesday, and Slater will talk 
about NEXTEA welfare to work on Saturd~y. -

3) Welfare to Work Regs: Olivia says they are meeting with the Secretary next week to discuss 
their proposed regs and will soon be ready to discuss them with us. She wants very much to 
establish a process and a timetable to work through these regs as quickly as possible this summer. 

4) Child Care Regs. Melissa says HHS is okay with using the child care regs for an immunization 
event in early July. 

5) HHS Reports. I yelled at Ann Rosewater today for not showing us a report on state welfare 
waivers that they are about to send to the world. It simply summarizes the waivers granted before 
the signing of the new welfare law, but they should have shared it with us sooner. So I gave Olivia 
and Melissa a bit of a hard time too (Melissa had seen it but saw no news so didn't mention it) and 
we agreed that they would alert us to things coming down the pipeline from ASPE and elsewhere 
at HHS. I also asked them to organize themselves to come give us a briefing on the whole 
re~earch and evaluation plan, which this rogue report is part of. 
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~ Diana Fortuna 
06/18/97 09:44:09 AM 

• • • • • • • • • • • • • • • • 
Record Tvpe: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: Nickles amendment on minimum wage and sanctions 

Nickles has an amendment to let states impose sanctions on people and not have it affect their 
proposed minimum wage calculation -- i.e., they wouldn't have to raise the hourly wage to 
compensate for a sanction. We assume we' support, as would HHS, and DOL might want to 
oppose (we haven't asked them yet). Don't now if it's going anywhere. 



Emily Bromberg 
06/16/9703:39:31 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: Re: flsa ~ 

agreed. slightly more info--seems that the govs are under the impression that the secretary of hhs 
has the descretion to allow states to count those who are short some number of work participation 
hours. they got this from afsme. don't know if its true--and deans folks don't know if chiles will 
like this anyway. this is what the DGA talked to craig about. bottem line--nothing has changed, no 
clear consensus yet on a compromise from govs--but we know they'll want something related to 
work. 



~~,~--------------------------~@~"~~. 
Emily Bromberg ''!8! 

j 06116/9703:07:21 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: 
Subject: flsa 

here's what craig is talking about: he believes that all the democratic govs, with the exception of 
chiles, are ready to back off on flsa. they all say they are just carrying water for chiles and will be 
happy if he is happy. craig claims, from talking to the DGA, that chiles is willing to "compromise" 
on flsa by counting more stuff as work. this is no surprise--and where we always thought the govs 
would end up. craig's concern is that if we pick a fight on minimum wage, we want chiles with 
us--we all agree on that. 

craig says he's bringing this up at weds pm meeting. so you may want to start to prepare options. 

i will talk to the chiles and dean folks today. let me know if this is a compromise you can live with 
(i assume its not) 
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( June 20, 1997 

TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

GENE SPERLING 

EMIL PARKER ~y 
Nickles minimum wage amendment 

Sen. Nickles proposed an amendment during the Finance mark-up that would allow States to 
impose sanctions on welfare recipients (e.g., for failure to comply with the work requirement) 
regardless of any minimum wage requirement. The amendment, which was adopted by a voice 
vote, is compatible with a range of approaches to the FLSNminimum wage issue. 

As you know, the House Ways and Means proposal would allow States to count the average 
value of Medicaid, child care and housing benefits for purposes of the minimum wage 
requirement. The combined average value of the TANF (cash welfare) grant, food stamps and 
these additional noncash benefits could be divided by the minimum wage to determine the 
maximum number of hours. For example, if a family's total benefit package were equal to 
$772.50 per month, an adult in the family could be required to work 150 hours during the month 
($772.50 divided by the minimum wage of$5.15, effective September I, 1997). 

Under the Nickles amendment, if the State irnposed a sanction that reduced the cash welfare 
payment, and consequently the entire benefits package, by $100, the recipient could still be 
required to work the full 150 hours a month (even though the effective wage would be only 
$4.48). In the absence of the Nickles amendment, the State could theoretically require a 
maximum of only 131 hours per month ($672.50 divided by $5.15). 

It is necessary to separate the Nickles amendment from the House Ways and Means and 
Education and the Workforce FLSA provisions, which are problematic in a number of respects 
(see attached June 16 FLSA memo). The Nickles amendment itself is difficult to oppose on 
either policy or political grounds. The Administration has consistently favored provisions 
allowing States to impose stronger sanctions. Without a provision along the lines of the Nickles 
amendment, a State which imposed a sanction could, depending on the size of the benefit 
package, be forced to also reduce the required hours of participation. This would be even more 
likely if the State were only allowed, as under current law, to count the cash welfare payment 
and food stamp benefits for purposes of the minimum wage. Since the benefit package would 
invariably be smaller without the inclusion of the other noncash benefits, a reduction in the 
benefit would be more likely to result in a decrease in required hours of participation (i.e., it is 
less likely that the reduced benefit divided by the minimum wage would exceed the pre-sanction 
number of hours). 

The Domestic Policy Council is apparently preparing a memo to the President on the FLSA 
issue. I will put in a request for NEC review of the memo before it is sent to the President. 



THE WHITE HOUSE 

WASHINGTON 

June 16, 1997 

TO: GENE SPERLING 

FROM: . EMIL PARKER ~~ 
SUBJECT: FLSA and welfare-to-work review 

Both the Ways and Means and Education and the Workforce versions.o£ the welfare 
reconciliation lruiguage include a provision, not contemplated in the budget agreement, that 
would deny the minimum wage to recipients participating in workfare activities in the public or 
not-for-profit sectors. Workfare participants are individuals required to work off their welfare 
grants. Under.both versions, these recipients would not be considered employees of the State 
agency or non-profit, and as a result would be denied not only the minimum wage but also the 
child labor protections of the Fair Labor Standards Act. 

Each bill substitutes a specious minimum wage requirement for FLSA coverage. Under current 
law, a State may count cash assistance and food stamps (pursuant to USDA guidance) to 
determine if a workfare participant is receiving the minimum wage. In other words, a State 
should divide the combined value of the TANF (cash welfare) payment and the food stamp 
benefit by the minimum wage to calculate the maximum hours of workfare participation that can 
be required. 

Under the FLSA provisions in the Ways and Means and the Workforce legislation, a State could 
(but would not be required to) also include the value of following benefits, for purposes of the 
minimum wage calculation: 

1) Medicaid 
2) Child care assistance 
3) Housing benefits 

The combined value of the cash welfare grant, food stamps and these additional noncash benefits 
could be divided by the minimum wage to detennine the maximum number of hours. 
Calculating the value of a family's food stamp benefit is relatively straightforward (since the 
stamps are used in lieu of cash to purchase food directly from grocery stores and supermarkets). 
On the other hand, estimating the insurance value of Medicaid, as Health andHuman Services 
would be required to do under these FLSA provisions, would be an enonnously difficult 
undertaking, given the differences in State Medicaid benefit packages, regional health care costs, 
and the health status of Medicaid recipients. Similarly, detennining the value ofa public 



i , 

housing unit, for example, would be no simple matter. 

The Ways and Means FLSA proposal differs from the Workforce version in one important 
respect. Rather than determining the actual value of the Medicaid, child care andlor housing 
benefits provided to a particular family, a State would be permitted to use the average for similar 
families. Consequently, the State could include in the "welfare package," for purposes' of the 
minimum wage requirement, housing or child care benefits greater than the family actually 
received. 

During the Ways and Means markup, a Stark amendment to strike the FLSA provision failed on 
a party-line vote (22-16). A similar amendment proposed by Clay in the Workforce Committee 
markup was also defeated on a 25-19 party-line vote. 

The summary of the Senate Finance welfare legislation, circulated on Friday to prepare for the 
markup Tuesday; did not include an FLSA provision. Dennis Smith, the Senate Finance 
majority welfare staffer, has, however, apparently expressed considerable displeasure about the 
Administration's FLSA stance. 

Privatization 

The Senate Finance outline includes privatization langnage that would authorize the Secretary of 
HHS to approve 10 demonstration projects integrating enrollment and eligibility detennination 
for TANF, Medicaid, wrc and Food Stamps (and possibly other programs). States would, 
under these demonstrations, be permitted to delegate eligibility detennination to non-merit 
system (i.e., private sector) employees; Applications'which met the demonstration criteria (e.g., 
the Texas "TIES" proposal) would be deemed approved. While neither the Ways and Means nor 
the Education and the Workforce legislation includes a comparable privatization provision, the 
House Agriculture and Commerce Committees approved amendments· allowing States to 
contract out eligibility determinations for Food Stamps and Medicaid, respectively. 

We!fare-to-Work 

Of the three versions of the welfare-to-work legislation (Ways and Means, EduCation and the 
Workforce, Finance), the Ways and Means proposal comes closest to the Administration position 
in key areas, especially channeling dollars to large cities and placing the funds under the control 
oflocal officials. 
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American Federation of Labor and Congress of Industrial Organizations 

815 Sixteenth Street, N.W. 
Washington, D.C. 20006 
(202) 637·5000 

MEMORAl~nUM 

JOHN J. SWEENEY 
PRESIDENT 

Edward T. Hanley 
John T. Joyce 
Jay Mazur 
George J. Kourpias 
Michael Sacco 
Gloria T. Johnson 
J. Randolph Babbitt 
Pat Friend. 
Sumi Haru 
Leon Lynch 
Arthur Moore 
Jake West 
Martin J. Maddalonl 

June 16, 1997 

EXECUTIVE COUNCIL 

RICHARD L. TRUMKA 
SECRETARY·TREASURER 

LINDA CHAVEZ·THOMPSON 
EXECUTIVE VICE PRESIDENT 

Wayne E. Glenn 
Morton Bahr 
lenore Miller 
John N. Sturdivant 
Ron Carey 
Douglas H. Dority 
Clayole Brown 
Michael Goodwin 
Carroll Haynes 
Doug McCarron 
Arturo S. Rodriguez 
Alfred K. Whitehead 
John M. Bowers 

Vincent A. Sombrotto 
Robert A. Georgine 
John J. Barry 
Frank Hanley 
Arthur A. Coia 
George F. Becker 
M.A. "Mac" Fleming 
Joe l. Greene 
James LaSala 
Andrew McKenzie 
Robert A. Scardelletti 
Andrew l. Stern 
Sandra Feldman 

Gerald W. McEntee 
Gene Upshaw 
Moe Biller 
James J. Norton 
Frank Hurt 
Stephen P. Yokich 
Carolyn Forrest 
Sonny Hall 
William Lucy 
A.l. "Mike" Monroe 
Robert E. Wages 
Edward l. Fire 

To: Elena Kagan, Deputy Assistant to the President-Domestic Policy Council 

From: Gerry Shea 

Re: FLSA Coverage 

For your information attached is a materials kit for our grass roots mobilization in support 
of FLSA coverage for workfare workers. 

GS/wb 

®~, 



MEMORANDUM 

TO: Key Coordinators of FLSA Grassroots Effort 
AFL-CIO State Directors 

FR: Ken Grossinger, AFL-CIO Legislative Department 
Deborah Dion, AFL-CIO Public Affairs Department 

RE: New AFL-CIO FLSA Ad and Grassroots Activities 

On Wednesday, June 18 the AFL-CIO will release a new TV and Radio ad that will run 
for one week in 10 House districts and in five States aimed at making a clear case for 
people who work in workfare programs. This will be the AFL-CIO's second round of 
issue ads in this Congress. 

In upcoming weeks we will be organizing around pressing tax issues and 
NAFf A1fast track. 

A broad array of national organizations support the position that welfare recipients 
who work in workfare programs should receive the minimum wage. This position is also 
supported by large margins of the American public who were polled last weekend. 

In this packet you have the following documents: 

• Scripts and back-up documentation for TV ads. 

• List of districts where the ads are airing. 

• . Suggestions for holding press events around the release of the ads. 

• Talking points on the issue. 

• Sample advisory and release for press conferences. 

• Voting records. 

• General background materials to supplement our position. 

You will receive another package on Tuesday, June 17 under separate cover with VHS 
copies of the TV ad and tapes of the radio spot. Radio scripts and backup documentation 
for the radio spots will be faxed on Monday, June 16. If you have any questions, or need 
help with press outreach, please call Deborah Dion at 202-637-5036 or David Saltz at 
202-637-5318. 



HOUSE: 

DISTRICT 

AR-04 

AZ-06 

CA-Ol 

WA-03 

NV-Ol 

IA-02 

MO-09 

WI-O! 

FL-22 

SENATE: 

RI 

ME 

PA 

PAID MEDIA ON FLSA COVERAGE 
START DATE -- 6/18/97 

CONGRESSMAN SPOT MEDIA MARKET 

Jay Dickey (R) TV Little Rock/Shreveport 

J.D. Hayworth (R) TV Phoenix 

Frank Riggs (R) TVlRadio Eureka 

Linda Smith (R) TV Portland, OR 

John Ensign (R) TV Las Vegas 

Jim Nussle (R) TV Cedar Rapids 

Kenny Hulshof (R) TVlRadio Columbia, Jefferson City 
St. Louis 

Mark Neumann (R) TV Milwaukee 

E. Clay Shaw (R) Radio Miami 

John Chafee (R) Radio 

Susan Collins (R) Radio 

Rick Santorum (R) TVlRadio 



I I 

• 

AFL-CIO AR~04 
:30 TV Spot on Workfare 
Jay Dickey 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot offemale looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

DATE: June 13. 1996 

TITLE: "Fairness" AFL-AR-04 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
this worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to ~job? 

Call Congressman Dickey. Tell him 
to fight for fairness --

One minimum wage for eVerYbody. 
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AFL-CIO AZ-06 
:30 TV Spot on Workfare 
J.D. Hayworth 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimwn Wage for Workfare." 

Cut to full screen with female worker 

Tight shot offemale looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

white type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

DATE: June 13, 1996 

TITLE: "Fairness" AFL-AZ-06 

AUDIO 

This worker is paid the minimwn wage. 

But under a proposal pending in Congress, 
~ worker could be paid less than the 
minimwn wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimwn wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to his job? 

Call Congressman Hayworth. Tell him 
to fight for fairness --

One minimwn wage for everybody. 



AFL-CIO CA-Ol 
:30 TV Spot on Workfare 
Frank Riggs 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot of female looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

\ , 

DATE: June 13. 1996 

TITLE: "Fairness" AFL-CA-OI 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
!his worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to his job? 

Call Congressman Riggs. Tell him \ 
to fight for fairness --

One minimum wage for everybody. 



AFL-CIO W A-03 
:30 TV Spot on Workfare 
Linda Smith 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot offemale looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

DATE: June 13. 1996 

TITLE: "Fairness" AFL-W A-03 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
~ worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to his job? 

Call Congresswoman Smith. Tell her 
to fight for fairness -

One minimum wage for everybody. 



AFL-CIO NV-Ol 
:30 TV Spot on Workfare 
John Ensign 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot of female looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

'. 
cg: Paid for by the Working Men and 
Women of the AFL-CIO 

• 

DATE: __ ~J~uilne~13~.~1~929~6 ________ ___ 

TITLE: ____ "~Fruai~rn~e&ss~"~A~FuL~-~NY~-~OLI __ __ 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
!his worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to his job? 

Call Congressman Ensign. Tell him 
to fight for fairness --

One minimum wage for eveIYbody. 



AFL-CIO IA-02 
:30 TV Spot OD Workfare 
Jim Nussle 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot of female looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

DATE: June 13.1996 

TITLE: "Fairness" AFL-IA-02 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
!his worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to ~job? 

Call Congressman Nussle. Tell him 
to fight for fairness --

One minimum wage for everybody. 



AFL-CIO MO-09 
:30 TV Spot on Workfare 
Kenny Hulshof 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot of female looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

DATE: June 13. 1996 

TITLE: "Fairness" AFL-MO-09 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
this worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to ~job? 

Call Congressman Hulshof. Tell him 
to fight for fairness --

One minimum wage for everybody. 
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AFL-eIO WI-O! 
:30 TV Spot on Workfare 
Mark Neumann 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to female worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot of female looking 
exasperated 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

DATE: June 13. 1996 

TITLE: "Fairness" AFL-WI -0 I 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
~ worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to his job? 

Call Congressman Neumann. Tell him 
to fight for fairness --

One minimum wage for everybody. 
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AFL-CIO PA 
:30 TV Spot on Workfare 
Rick Santorum 

VIDEO 

Male worker in records room filing, 
facing screen left 

Rack focus to felTlale worker picking 
files off desk 

Super headline: "GOP in House Moves 
to Bar Minimum Wage for Workfare." 

Cut to full screen with female worker 

Tight shot offemale looking 
exasperated . 

Cut to scene of male worker; tight shot 
of him looking exasperated 

White type on black screen 
1-800-765-4440 

Two workers looking plaintively at 
camera 

cg: Paid for by the Working Men and 
Women of the AFL-CIO 

DATE: June 13. 1996 

TITLE: "Fajrness" AFL-PA 

AUDIO 

This worker is paid the minimum wage. 

But under a proposal pending in Congress, 
!hi.s. worker could be paid less than the 
minimum wage for the very same job -
siInply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, she can't 
provide for her children. 

And if an employer can hire someone 
else for less, what do you think will 
happen to his job? 

Call Senator Santorum. Tell him 
to fight for fairness c_ 

One minimum wage for eveO'body. 
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DOCUMENTATION FOR "FAIRNESS" 
Dickey 
AFL-CIO: 30 TV SPOT ON 
MINIMUM WAGElWORKFARE 

Ad Script: 

This worker is paid the minimum wage. 

But, under a proposal pending in Congress, 
this worker could be paid less than the 
minimum wage for the very same job -
simply because she's working her way off 
welfare through a state workfare program. 

At below minimum wage, 
she can't provide for her children. 

And if an employer can hire 
someone else for less, 
what do you think will happen to his job? 

Call Congressman Dickey. 
Tell him to fight for fairness --

One minimum wage for everybody. 

Paid for by the Working Men and Women of . 
the AFL-CIO 

Facts: 

Quote 

On June 10, the House Ways and Means 
Committee voted that minimum wage laws 
should not apply to welfare recipients who 
participate in state workfare programs. On 
June II, the House Committee on Education 
and the Work Force approved the same 
proposal. 

When the minimum wage increases from 
$4.75 to $5.15 an hour on Sept. I, a full
time minimum-wage worker will earn 
$10,753 a year, well below $12,158, the 
government's poverty level for a family of 
three (U.S. Department of Commerce). The 
average welfare recipient is a single mother 
of two children (The Survey ofIncome and 
Program Participation, Bureau of the 
Census). 

59 percent of voters surveyed agree with the 
statement that many current minimum-wage 
employees would lose their jobs if workfare 
participants could be forced to work for less 
(Peter D. Hart Research Associates national 
voter survey, June 6-9,1997). 

Quote 

Quote 



Talking Points 
Workplace Legal Protections for Workfare Participants 

Background: The U.S. Labor Department ruled in May that people who try to get off 
welfare by participating in state "workfare" programs are covered by minimum-wage and 
other basic workplace legal protections. 

Some Republican members of Congress are seeking to overturn this decision. They 
have included a provision in the Budget Reconciliation bill, now moving through 
Congress, that excludes workfare participants from coverage under the Fair Labor 
Standards Act (FLSA) coverage and denies them protections against discrimination on 
the job. The House Ways and Means Committee approved this measure on June 10. The 
House Committee on Education and the Work Force passed it on June II. 

• This is a backdoor attack on the minimum wage. 
The minimum wage was created to prevent exploitation and make sure that anyone 
who works full time can rise out of poverty. Creating exemptions for workfare 
participants would blow a hole in the federal minimum wage standard. It would 
unfairly deny I million workfare participants the" protections afforded to every 
other American worker. 

• Excluding workfare participants would create incentives for employees to lay 
ofT current minimum-wage earners. 
Last year's welfare reform legislation was never meant to artificially subsidize 
employers so they could replace existing workers with "cheaper" workers who 
earn substandard wages. But that's exactly what will happen if welfare recipients 
are excluded from minimum-wage coverage. Millions of current minimum-wage 
workers could lose their jobs, if workfare participants could be forced to work for 
less. 

• Fair pay for workfare is the key to making welfare reform work. 
lfthe point of welfare reform is to reduce dependency on the welfare system, 
participants must have two things: the chance to earn enough to take care of their 
families and the promise that if they work hard and play by the rules, they can 
improve their situations. Anything less creates disincentives for welfare recipients 
to move into jobs. 



• States can afford to pay workfare participants the minimum wage. 
Today every state but Mississippi can afford to pay the minimum wage for 
workfare without new state funding or any changes in grant levels. The range of 
options available assures that every state can meet the laws' requirements. 

The minimum wage applies only to people working in workfare programs, not 
those injob training and vocational education programs. When it comes to meeting 
the requirements of welfare reform, states have been given a great deal of 
flexibility. Workfare is one of at least a dozen options available to them. 

• This proposal puts working women at risk. 
The average workfare participant is a single mother of two chil.dren. This proposal 

. would deny them the minimum wage and FLSA protections against 
discrimination on the job. Most minimum-wage workers are also women, who 
would be threatened with job loss because of the incentives for employers to fire 
and replace them with workfare workers. 

• The American people support minimum-wage coverage for workfare 
participants. 
Americans believe that everyone who works is entitled to a reasonable wage. 
That's why there was overwhelming public support for Congress increasing the 
minimum wage, last year. That's why today the public today believes -- strongly -
that workfare participants should be covered by the minimum wage. Fully 69 
percent agree that workfare participants should be covered, according to a national 
voter survey that Peter D. Hart Research Associates conducted June 6-9. Even 62 
percent of Republican voters favored minimum-wage coverage. 

• America's unions and our allies will continue to fight for and defend working 
families against this and other attacks. 
Part of the new American labor movement we're building is creating a new voice 
for America's working families: in Washington and at the state and local level, in 
the workplace and in our communities. Our new activism has created a strong 
backlash by those who don't want working families to have a say in the direction 
of this country, but we will not be silenced. 



SUGGESTIONS FOR PUTTING TOGETHER PRESS/GRASSROOTS EVENTS 

On Wednesday, June 18 the federation will launch its second round of legislative ads in 
this Congress and we believe it is crucial to get out our message both nationally and at the 
local level to stop the new attack on the minimum wage. With the paid media, press work 
and grassroots push, we want to make a powerful case around doing what's right and fair 
for people who work hard and play by the rules -- and for protecting the minimum wages 
against exemptions and exceptions that chomp away at it. 

We suggest that you participate in any or all of the following activities and include 
our community allies as a broad array of national organizations (list enclosed) -- from 
civil rights to women's to labor to legal groups -- support this position. 

• Hold a press conference in front of your congressman/woman's district office with 
coalition partners and minimum wage or workfare workers. (Sample advisory 
attached). 

• Hold a press briefing on Wednesday morning at your office for the major media 
outlets in your area to preview the ad and give the press a background briefing on 
the issue as well as why we are running the ads. Include coalition partners. 

• Do one-on-one interviews with print reporters either in person or by phone and get 
them the background materials on the ad. 

• Call your local newspaper and set up an editorial board meeting with coalition 
partners and with workfare recipients for this week if possible. 

• Get a letter-to-the-editor campaign going in your district with coalition partners to 
demonstrate to the public that our position has strong support from community 
leaders. and civic groups. 

• Put a phone bank together to generate calls to members' offices. 

• Leaflet worksites during the week and members' events over the weekend. 

Even though the ads are pretty straight forward, well-documented and not attack ads, we 
still anticipate some hostile negative reporting -- "labor's at it again -- attacking 
Republicans" -- so that's why it is crucial to conduct an all out effort to make our case on 
the merits to the general public and to the media. If local press need any clarification or 
further background information on the ads please feel free to send calls to Deborah Dion 
at 202-637-5036 or David Saltz at 202-637-5318. Also we will be ready to move quickly 
to respond to the anticipated Republican opposition with editorials and letters-to-the
editor. If you hear of ads being pulled off the air -- please notify us as soon as possible. 



(SAMPLE MEDIA ADVISORY) 

For information, call: 
(Name, phone number) 

MEDIA ADVISORY FOR WEDNESDAY, JUNE 18, 1997 

LOCAL COMMUNITY GROUPS DENOUNCE ''BACK-DOOR'' ATTACK 
ON MINIMUM WAGE AND LOW-WAGE WORKERS 

The coalition will unveil a television ad calling on (member of Congress) to guarantee 
"workfare" participants the same rights every other worker has 

(City) -- Local community, women's, civil rights and labor groups will hold a press briefing at 
(location) on Wednesday, June 18, to calion Congress to reject a measure excluding "workfare" 
participants from coverage under the Fair Labor Standards Act and other basic worker· 
protections. The group will unveil a new television commercial asking voters to call (member of 
Congress) and demand "one minimum wage for everybody." 

As states move to implement workfare programs required by welfare "reform" legislation, an 
estimated one million recipients may soon be entering the work force. The proposal pending in 
Congress would severely undermine the federal minimum wage--a basic protection 
overwhelmingly supported by the majority of American voters-by creating a category of workers 
with "second-class" status and incentives for employers to replace existing workers. 

Nationwide, a broad-based coalition has formed in opposition to the measure. "This is nothing 
more than a back-door attack on the minimum wage that threatens the living standards of all low
wage workers," says (name, title, organization.) 

The 30-second television spot scheduled to begin airing in (city) Wednesday was produced by the 
AFL-CIO and is one of 15 that will run in key congressional districts and states around the 
country. 

WHAT: 

WHEN: 

WHERE: 

Press briefing on the minimum wage and protections for workfare participants 

Wednesday, June 18 
(time) 

(location) 

### 



(SAMPLE PRESS RELEASE) 

For information, call: (Name, phone number) 

FOR Il\1MEDIATE RELEASE: 
June 18, 1997 

PROPOSAL TO EXCLUDE ''WORKFARE'' PARTICIPANTS: 
A "BACK·DOOR" ATTACK ON THE MINIMUM WAGE 

New television ad aimed at Congress demands "one minimum wage for everybody" 

(City), June 18·· Area conununity, women's, civil rights and labor leaders are asking local 
residents to join them in sending (member of Congress) a message to "fight for fairness," by 
calling on Congress to reject a measure that would exclude "workfare" participants from the 
federal minimum wage and other basic worker protections. The group today unveiled a new 
television commercial asking voters to call (member of Congress) and demand "one minimum 
wage for everybody." 

Community leaders charged that the proposal pending in Congress is a "back-door attack" 
on the federal minimum wage--an employment protection that carries the overwhelming support 
of Americans--and would create a category of workers with "second-class" status and incentives 
for employers to replace exis ting workers. 

"If Congress passes such a law, they will severely damage the federal minimum wage 
standard, and the repercussions will be felt by all low-income workers," says (name, title, 
organization.) "It will further erode workers' living standards, particularly among those in the 
lowest-paying jobs." 

An estimated one million welfare recipients may soon be entering the work force as states 
move to implement the workfare provisions of welfare "reform" legislation passed last year. Last 
month, the Labor Department ruled that people required to work in state workfare programs are 
covered by the Fair Labor Standards Act and other basic employment protections. But two House 
Comrnittees--Ways and Means and Education and the Work Force--recently voted to deny 
workfare participants their right to the minimum wage and other protections. 

Nationwide, a broad-based coalition has formed in opposition to the measure. "Welfare 
reform cannot work unless everyone who works is rewarded with a reasonable wage," says 
(name, title, organization). "How can we justify disparate pay formulas that create a perverse 
incentive to fire people who are entitled to the minimum wage?" 

The 30-second television spot scheduled to begin airing in (city) today shows side-by-side 
workers doing the same job_ One earns below the minimum wage and "can't provide for her 
children." Of the other, the ad asks: "If an employer can hire someone else for less, what do you 
think will happen to his job?" 

The ad was produced by the AFL-CIO and is one of 15 that will run in key congressional 
districts around the country. The issue ads are part of the AFL-CIO's continuing outreach 
program to educate America's working families about crucial issues facing our nation and to 
raise questions about Congress' priorities on issues central to working families' lives and future. 

### 
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They're chomping at the MINIMUM WAGE again 

AMERlCA HAS A WAGE FLOOR. It's the federal minimum wage, and it's one of our oldest 
and most fundamental protections for working families. It's there because Americans believe 
that all people who work are entitled to a reasonable wage. [t's there to prevent employ~rs from 
driving wages down by pitting one group of workers against another. It's there to give millions 
of working poor a chance to support their families and contribute to their conununities. 

But some members of Congress are trying to weaken this basic protection -- again. They're 
proposing to chomp away at our wage floor by creating different classes of workers -- some who 
are entitled to the minimum wage and some who aren't. They want to exempt people required to 
work in state "workfare" programs from the minimum wage and other basic employment rights 
-- civil rights, organizing rights, health and safety protections and curbs against sexual 
harassment. 

If they succeed, they will create a perverse incentive to fire workers who earn low wages and 
replace them with other who are paid even less. 

They'll destroy any possibility that weifare reform can reduce dependency on "Welfare by leading 
people into real jobs with real wages. 

They'll undermine the minimum wage we raised just last year -- an increase Anlericans 
overwhelmingly supported -- so that working poor families could rise from poverty through the 
dignity of work. 

Can America afford to pay workfare participants the minimum wage? We can't afford not to. 
America can't stand more erosion of workers' living standards -- especially for those in the 
lowest-wage jobs who are already hurting the most. 

Stop the new attack on the minimum wage. 

Call your representatives in Congress and tell them American voters support the minimum 
wage -- for all workers. 
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Peter D. Hart Research Associates, Inc. 

MEMORANDUM 

TO: AFL-CIO 

FROM: Guy Molyneux and Geoffrey Garin 

DATE: June 10, 1997 

SUBJECT: Minimum Wage Coverage for Workfare Recipients 

Peter D. Hart Research Associates has just completed a national voter survey that 
includes two questions measuring support for extending minimum wage and other 
workplace legal protections to welfare recipients in workfare programs. The survey was 
conducted by telephone June 6 through 9 among a representative sample of 800 
registered voters who participated in the 1996 elections. The margin of error on these 
results is +/-4%. 

Strong voter support for minimum wage coverage. The survey results 

reveal that American voters strongly believe that minimum wage laws and other 

basic legal workplace protections should apply to those in state workfare 

programs. The survey question reads as follows: 

As you may know, Congress passed a law last year requiring able bodied welfare 
recipients to work in state workfare programs. Do you believe that the people who are 
required to work in these workfare programs should be covered by basic legal 
protections, including the minimum wage law, or do you believe that the states should not 
have to pay the minimum wage to welfare recipients in workfare programs? 

Fully 69% agree that workfare participants should be covered, while just 25% 

believe that states should not have to pay participants the minimum wage. 

We would note that workfare participants are clearly identified in this 

question wording (twice) as still being "welfare recipients," making the strong 

1 
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Peler D. Hart Research Assaciates. Inc. 

favorable response that much more impressive (and meaningful). The breadth 

of support for minimum wage coverage is also striking, including two-thirds of 

those with incomes pver $50,000 (67%), professionals (67%), and white voters 

(67%). Even college-educated men (71%) and Republican voters (62%) favor 

minimum wage coverage by large margins. 

Wage impact argument for coverage is strong. Voters' initial support 

for coverage doubtless arises from a fundamental sense of fairness. Since other 

workers receive this protection, they reason, why shouldn't workfare participants 

in similar jobs? However, organized labor has another, less immediately obvipus 

reason for believing that coverage is needed - namely, the corrosive effect that 

sub-minimum-wage workfare programs could have on the jobs and wages of 

low-wage workers outside of workfare programs. The survey tested the appeal 

of this argument for coverage against a powerful opposition case that focuses on 

the cost of coverage to taxpayers, and finds the wage impact argument prevails 

by a decisive two to one margin. 

Supporters of paying the minimum wage to people in workfare programs say that many 
employees who currently work at the minimum wage would lose their jobs if workfare 
participants could be forced to work for less, and also say that exempting one group of 
workers from minimum wage protections opens the door to undermining the minimum 
wage for others. (59% agree.) 

Opponents of paying the minimum wage to people in workfare programs say that the 
taxpayers would have to support higher welfare budgets if states are forced to pay the 
minimum wage. and also say that welfare recipients who want better pay should get off 
welfare and find a job on their own. (31% agree.) 

2 
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GROUPS SUPPORTING FAIR LABOR STANDARDS ACT 
COVERAGE FOR WORKFARE PARTICIPANTS 

A. Philip Randolph Institute 
ACORN 
Americans for Democratic Action 
American Friends Service Committee 
American Jewish Congress 
Black Women's Agenda, Inc. 
Bread for the World 
Business and Professional WomenlUSA 
Catholic Charities USA 
Center for Community Change 
Center for Law and Social Policy 
Center for Women' s Policy Studies 
Center on Budget and Policy Priorities 
Chicago Commons Employment and Training Center 
Chicago Jobs Council 
Child Care Action Campaign 
Church Women United 
Clearinghouse on Women's Issues 
Coalition on Human Needs 
Commission for Women's Equity 
Day Care Action Council of Illinois 
Disability Rights Education and Defense Fund, Inc. 
Feminist Majority 
Hadassah 
Illinois Hunger Coalition 
INET for Women 
Korean Immigrant Workers Advocates 
Labor Project for Working Families 
Leadership Conference on Civil Rights 
League of Women Voters of Illinois 
Lutheran Services in America 
Mexican American Legal Defense and Education Fund, Inc. 
Mid America Institute on Poverty 
Migrant Legal Action Program 
NAACP Legal Defense and Education Fund, Inc. 
NAACP, Washington Bureau 
National Association of Social Workers 
9 to 5, National Association of Working Women 
National Center for the Early Childhood Workforce 
National Committee on Pay Equity 
National Council of Jewish Women 
National Council of Negro Women, Inc. 



National Employment Law Project 
National Hispana Leadership Institute 
National Law Center for Homelessness 
National Organization for Women 
National Women's Conference 
National Women's Law Center 
NETWORK: A National Catholic Social Justice Lobby 
New Girl Times 
NOW Legal Defense and Education Fund 
Poverty Law Project 
Public Education and Policy Project 
The Welfare Law Center 
United Church of Christ, Office for Church in Society" 
Wider Opportunities for Women 
Women Employed Institute 
Women Work! The National Network for Women's Employment 
Women's Legal Defense Fund 

/ 



What They're Saying . .. 

"As employers, Lutheran Services in America organizations face the same issues 
that every non-profit and corporate employer in America does by having to work within a 
budget and provide services to its clientele. But, we also believe that workfare recipients 
preform important work that should be valued fairly and covered by the Fair Labor 
Standards Act. We in Lutheran Services America challenge other employers to join us to 
be involved and become responsible in the opportunities we give workers." 

-- Rev. Faye R. Codding 
Lutheran Services in America, 
employer at nursing homes and child care centers 

"The National Association of Service and Conservation Corps' 120 inember corps 
across the country historically have employed welfare recipients to perform work for the 
benefit of their communities. Traditionally, Youth Corps have paid at least the minimum 
wage to everyone who has worked for them, regardless of their status as recipients of 
public benefits. We applaud the Clinton Administration for reaffirming this policy for all 
employers." 

-- Kathleen Selz, President 
National Association of Service and Conservation Corps 

"If our commitment to help those struggling to escape poverty is real, then we 
must be vigilant in ensuring that the protections so critical to the success of other workers 
are also available to welfare recipients. The Leadership Conference believes that we must 
stand firm in our commitment to uphold basic employment protections for all individuals, 
particularly those most vulnerable. Ensuring that low-income individuals are protected 
against sub-minimum wages, inhumane working conditions, exploitation, and 
discrimination is only one piece ofa larger, more fundamental struggle to helplow
income families chart an escape path from poverty to financial independence." 

-- Wade Henderson, Executive Director 
Leadership Conference on Civil Rights 

"Research indicates that the T ANF [Temporary Assistance for Needy Families or 
'Workfare') program must include worker protections if we expect women to move from 
welfare to self-sufficiency. Simply providing jobs for welfare mothers will not enable 
them and their families to get out of poverty." 

-- Institute for Women's Policy Research 
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What They're Saying . .. 

"I applaud the President in his decision to apply labor standards, most notably the 
minimum wage, to welfare recipients required to return to the job market. Welfare 
recipients put to work are entitled to the same benefits as any other worker. To pay them 
less than a minimum wage is unconscionable." 

-- Sharon Sayles Belton 
Mayor of Minneapolis 

"I have introduced legislation which would require that welfare recipients in work 
assignments in California have the same rights as other workers on job sites, including, 
first and foremost the right to receive at least the minimum wage. I strongly believe this is 
the best policy for California and for the nation. The Clinton Administratiori is to be 
congratulated for concluding that the Fair Labor Standards Act protects welfare 
recipients." . 

-- Antonio Villaraigosa 
Majority Leader 
California State Assembly 

"While Workfare may be helpful in introducing some welfare recipients to the 
demands of the workplace, without job rights participants could all too easily be 
exploited. Treating Workfare participants differently from other employees would send 
the wrong message. It tells them and their potential employers they should not be viewed 
as members of the workforce. In contrast, treating Workfare participants as employees, 
with the rights and protections due employees, will help integrate them into the workforce 
and motivate them to develop and advance on the job." 

-- Illinois State Representatives 
Carol Ronen, Constance Howard, 
Larry McKeon, Louis Lang, 
Michael Smith, Kevin McCarthy, 
Rosemary Mulligan, Michael Giglio, 
Angelo "Skip" Saviano, Janice Schakowsky, 
Larry Woolard, Steve Davis, 
Arthur Turner, Mike Bost, 
Lou Jones, Shirley Jones, 
Miguel Santiago and Charles Morrow 

/ 



Polling Data: 
Minimum Wage Coverage For Workfare Recipients 

Peter D. Hart Research Associates conducted a national voter survey, June 6-9, 
that included questions on extending minimum wage and other workplace legal 
protections to welfare recipients in workfare programs. Key findings include: 

• Strong voter support for minimum wage coverage. The survey results 
reveal that voters strongly believe that minimum wage laws and other basic 
legal protections should apply to those in state workfare programs. 

• Fully 69 percent agree that workfare participants should be covered, 
while just 25 percent believe that states should not have to pay 
participants the minimum wage. 

• The breadth of support for minimum wage coverage is also striking, 
including two-thirds of those with incomes over $50,000 (67%), 
professionals (67%), and white voters (67%). Even college educated 

. men (71 %) and Republican voters (62%) favor minimum wage 
coverage by large margins. 

• Voters are concerned about wage impacts. By a decisive two-to-one 
margin (59%-31 %), voters agree that workfare participants should be 
covered by minimum wage and other basic workplace protections to prevent 
the corrosive effect that sub-minimum workfare protections could have on 
the jobs and wages of low-wage workers outside of workfare programs. 
These margins occur despite a powerful opposition case that focuses on the 
cost of coverage to taxpayers. 

59 percent agree with the statement that many current minimum-wage 
employees would lose their jobs if workfare participants could be 
forced to work for less; and that exempting one group of workers 
from minimum-wage protections opens the door to .undermining the 
minimum wage for others. 

31 percent agree with the statement that taxpayers would have to 
support higher welfare budgets if states are forced to pay the 
minimum wage; and that welfare recipients who want better 
pay should get off welfare and find ajob on their own. 

./ .. 



THE NEW YORK TIMES NATIONAL THURSDAY, JUNE 12, 1997 

G. D.P. in House Moves to Bar 
Minimum Wage for Workfare 

By ROBERT PEAR 

WASHINGTON, June 11 - Repub
licans in Congress moved today to' 
make sure that tens of thousands of 
welfare recipients would not be cov~ 
ered by the minimum wage. 

The Republicans said they intend· 
ed to Qvenurn a recent ruling by 
President Clinton that guarantees 
the minimum wage for welfare re· 
cipients participating in • 'workfare" 
programs run by public agencies or 
nonprofit organizations. 

A proposal (0 exempt such welfare 
recipients from the minimum wage 
is included in budget legislation may· 
ing through Congress this week. Wel
fare recipients working at low-wage 
jobs in private industry would still be 
covered. 

. By a party-line vote of 25 to 19, the 
House Committee on Education and 
the Work Force decided today that 
the minimum wage should not apply 
to welfare recipients in state work
fare programs. The House Ways and 
Means Committee reached a similar 
conclusion on Tuesday night, by a 
vote of 22 to 16. 

The issue generated passionate de
bate. Representative William L Clay 
of Missouri, the ranking Democrat 
on the Education Committee, said 
the Republicans' desire to pay sub-
minimum wages to workfare panici
pants "reminds me of slavery's cru
el exploitation of hUman labor," 

Representative Matthew G. Mani
nez, Democrat of California, said, 
"The minimum wage is a moral 
question, just as much as slavery 
was a moral question .. -

liberals like Representative Rich
ard A. Gephardt of Missouri, the 
minority leader. denounced the Re
publican plan. So did moderate Dem
ocrats like Representative Tim 
Roemer of Indiana. who voted for the 
welfare bUl last year. 

"The Republican proposal rips the 
hean out of the minimum wage," 
Mr. Roemer said. 

Republicans countered with the 
argument that workfare was not true 
employment. Representative David 
M. Mcintosh of Indiana said work
fare provided weLfare recipients 
with .. an opportunity to learn the 
habits and skills needed for work in 
the private sector." 

Representative James M. Talent, 
Republican of Missouri, said work
fare participants often got a package 
of cash benefits, food stamps, Medic
aid, child care and housing subsidies 
worth far more than they could earn 
by working 20 or 30 hours a week at 
the minimum wage. The minimum 
wage, now $4.75 an hour, is scheduled 
to rise to $5.lj on Sept. 1. 

People in workfare programs 
work. for example, as street clean· 
ers, file clerks. libra ry aides and 

Republican of. New Jersey, said 
workfare was "a very cost-effective 
form of training." To require the 
minimum wage, Ms. Roukema said. 
would "put an untenable burden on 
governors" as they try to move pe0-
ple from welfare to work. 

Governors of both parties have 
objected to the Clinton Administra
tion's decision, saying it sharply in
creases the cost of work programs 
for welfare recipients. 

Mr. Talent said a minimum wage 
requirement would make workfare 
prohibitively expensive for many 
states. The welfare law imposes 
stringent work requirements on wel
fare recipients. 

"If we increase the cost of commu· 
nity service jobs, it will undermine 
the work requirements," he said. 
"Welfare recipients will never get 
from dependency to self-sufficien
cy." 

The Education Committee tad.ay 

A 'moral question, , 
or a 'cost-effective 
form of training'? 

also drafted legislation to help small 
businesses band together and buy 
health insurance for their employees 
at reduced rates. 

Under this proposal. national trade 
associations could offer health insur
ance to their members, including 
small-business owners, farmers and 
restaurateurs. Such group health 
plans CQuid be exempted from state 
lnsurance regulation. 

Representative Harris W. FawelL, 
Republican of Illinois, said: "Over 80 
percent of aU uninsured children are 
in families with working parents. 
NearLy twc;thirds of these parents 
work for small businesses, which. 
under our bill, will gain more access 
to affordable health coverage." 

The White House expressed 
"strong opposition" to the proposal. 
Franklin D. Raines. director of the 
Office of Management and Budget, 
said the bill would leave consumers 
without meaningful protection if 
their health plans ran short of money 
to pay claims or improperly denied 
claims. 

Mary Nell Lehnhard. a senior vice 
president of the Blue Cross and Blue 
Shield Association, said the new in· 
surance-buying groups proposed by 
Mr. Fawell would destabilize the in· 
surance market by siphoning off mil· 
lions of healthy workers whose pre
miums could otherwise subsidize 
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Can States Afford to Pay the Minimum Wage 
to Welfare-to-Work Participants? 

Some have argued that applying basic labor law protections to welfare-to
work recipients is too expensive. This argument is both false and misleading. 
First, the range of options available to the states and the current block grant levels 
combine to assure that every state can meet the laws' requirements. In fact, every 
state but Mississippi could afford to pay the minimum wage to all participants 
even if none of the education and training options, which because they are not 
work do not require the payment of wages, were used. Second, it is just plain 
wrong to argue that we can successfully encourage a transition from dependency 
to self-sufficiency if we do not afford program participants protections afforded to 
every other American worker. 

STATES HAVE PROGRAM FLEXIBILITY 
AND BUDGET SURPLUSES 

• States have 13 options for meeting work requirements, many of which are 
activities that would most likely NOT be covered by the FLSA coverage, 
such as job readiness training, or time in vocational-education, and fulfilling 
high school. Minimum wage standards will have no effect on the cost of 
these options and these programs will be more suited to the particular needs 
of many welfare recipients. 

• Although federal requirements for hours-of-work inarease over time, the 
range of options for meeting these work requirements also expand. 

• States have significant flexibility about how to meet work requirements. 
They can limit the numbers of people in workfare without cutting off aid 
(e.g., by age of kids, opt-out of 2 month community service option, waiver 
from food stamp work requirement to relieve pressure of finding so many 
.. slots "). 

• Some states are already very far along in meeting the initial work 
requirements (NY already relies heavily on vocational education; Illinois 
and Pennsylvania may already meet their first year work requirements 
without having to place more recipients). 
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WELFARE TO WORK CAN ONLY WORK 
WHEN WORK IS HONORED 

• The most important goal of welfare-to-work policy -- placing fonner 
welfare recipients in unsubsidized, private sector jobs -- will be encouraged 
by increasing the standards required under other options. Employee 
protections are a positive incentive for states to pursue comprehensive 
refonn. 

• The whole point of welfare refonn is reduced welfare dependency. The key 
to reduced dependency is living-wage work and skill development. 

• Any Congressional action to reverse the Administration's position would 
run counter to every legislative effort to refonn welfare by expanding work. 
Since the original Social Security Act, federal policy has acknowledged that 
pressure to enforce work must also include pressure to raise living standards 
through fair payment. Many federal programs (WPA, CWTP, CETA) 
required prevailing wage payments, not just minimum wage. 

• If states cannot meet the competing demands of creating jobs, defending 
living standards, and protecting state budgets, the Department of Health and 
Human Services has the power to grant additional flexibility under 
"reasonable cause" exemptions. 

BACKGROUND STATISTICS ON THE 
IMP ACT OF MINIMUM WAGE REQUIREMENTS 

• The new welfare law requires states to have 25 percent of their caseloads in 
work-related activities for 20 hours a week this year. Any estimates of the 
impact of minimum wage coverage must acknowledge that (1) not all work 
activities will be covered by the minimum wage, (2) not all welfare 
recipients have to be in work, and (3) not all recipients will be forced to 
work full time. These realities make detailed estimates difficult. 
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• The Center on Law and Social Policy has estimated that only one state 
(Mississippi) would be unable to conform with the welfare law's current 
work requirements without increasing benefit levels if food stamps are 
included in the calculation of earnings. This is already allowable under the 
-Food Stamps Workfare program, a program which also includes minimum 
wage requirements. 

• Minimum wage requirements could easily be met by employers involved in 
workfare programs. The median state grant of$383 means that in more 
than half of the states employers would only have to pay 70 cents an hour or 
less to meet FLSA requirements. 

• State grants under the Temporary Assistance for Needy Families program 
(TANF) are set at 1994 levels, but caseloads have fallen. States receive 
funding for 5.0 million families, but current case loads are only 4.1 million~ 
The difference between funding and caseloads will make it easier for states 
to comply. 

• The Urban Institute reports that even in 1994, before the welfare law passed, 
23 percent of all adults receiving welfare were engaged in work activities or 
training that may be allowable under T ANF work requirements. 

WHAT THIS MEANS FOR EMPLOYEES 

• Without FLSA coverage, workers sitting right next to each other doing 
exactly the same tasks will see that one is getting at least the minimum 
wage and the other is not. Acknowledging the employee status of workfare 
participants is key to promoting workplace acceptance. 

• If the intent of welfare reform is to get welfare recipients into the real world 
of work, then they should experience the real world of work; if we want 
them to be able to support their own families off of welfare, they should be 
working at jobs that pay at least the minimum wage. 

• Without FLSA coverage, employers will have incentives to fill positions 
with much cheaper welfare recipients rather than "regular" workers, 
degrading the entire lower end of the labor market in the process. In 
Mississippi, for example, a workfare worker working the required 20 hours 
a week would earn the equivalent of only $1.50 an hour for their grant. 
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WHAT TIllS MEANS FOR EMPLOYERS 

• Without FLSA coverage, employers could hire welfare recipients for free, 
even if their welfare grant divided by the hours worked were less than the 
minimum wage. With FLSA coverage, employers would have to at least 
chip in the extra on top of the grant subsidy to come up to the minimum 
wage (see estimate above). 

• Employers will still enjoy heavily subsidized workers through workfare and 
tax breaks. 

• When the public supported welfare reform, we don't believe they intended 
welfare reform to provide free labor for businesses. 

• In some states, private businesses can get tax breaks on top of the 
subsidized labor so that they have heavy incentives to displace current 
workers or create short-term positions solely to take advantage oflow-cost 
labor. 

AFL-CIO Public Policy Department 

j :\ ... \flsa2.txt 
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AN INDEPENDENT NEWSPAPER 

wages of Welfare Reform 
THE PRESIDENT was right to order that 

welfare recipients put to work under the 
tenns of last year's welfare bill be paid the 

lninimurn wage. The objecting governors and'other 
Cities are likewise right when they say that his 
decision -Will throw the bill even further out of 
whack dian it already was. What the president 
~sica!IY :proved in doing the right thing on the 
wage was how great a mistake he made in caving in 

. to· election,year pressures, some of them 'of his own 
making, ind signing the bill to begin with. 
" The 'problem with the welfare part of this JegisJa

'oon-!.'as distinct from the gratuitous cuts that it 
iiso impOSed in other programs for the poor-is 
the niisIiialch that exists between its commands 
;iild t/1~ .resources it provides to carry them out. 
The basic command is that welfare recipients work, 
liut that's .not something that can be achieved by 
tile snap'of a finger or the waving of a wand or it 
would have happened long ago. A lot of welfare 
f~ipi~t.i -aren't capable of holding down jobs 
without an enonnous amount of suppon. Nor, in 
fDany'.eases, are there jobs enough in the private 
sector, to accommodate them even if they could 
bcld them down. , 
.J Thecost to the states of putting to work as many 
recipients as the bill requires was already going to 
!>e grea ter over time than the fixed fundin g in the . 
bill. The minimwn wage decision will only add to 
the cost; hence the squawk from the governors. 
'But it's not the decision that was wrong. Welfare 
recipients put to work are no less entitled to the 
protections of the wage and hour laws than other 

workers. To pay them less would also be to 
. undercut the wages of other workers with whom 
they will now cOmpete for low.paying jobs.. That 

.,was a major part of the argument organized Ia.bor 
used in pushing for the order, Wages in that part of 
the . economy. are already too low to suppo'rt a 

. family, and income inequality' in the country gener- " 
. ally is too great . ' ' - -

The law requires that increasing percentages of 
welfare recipients work each year. States that fail 
to meet the targets risk loss of some of their 
federal funds. The number of· hours a recipient 
must work to qualify also increases. Twenty hours .. 
a week will be enough at first, but eventually that 
will rise to 30. For now, the way the president's 
order is written, most states will 'be able to put 
recipients to work themselves, or pay private 
employers to do so, for about the amount of a 
monthly welfare. check. But over time that will 
ceaSe to be true; a welfare check that will pay for 
20 hours at the minimum wage won't cover 30 . 

. The state will have to come up with the differ
ence. Or it will have to start lopping people off the 
rolls for other reasons. The bill gives stites power 
to do that, too, and that's what welfare advocacy 
groups fear may happen in states whose low 
benefits won't cover all the hours the bill requires. 
Back to the mismatch: The bill requires more than 
it pays for. As with the other flaws in this misbegot
ten legislation, sooner or later this one needs to be 
fixed, or a lot of vulnerable people including chil
dren badly in need of help are going to end up 
harmed instead. 

France Reaps Its Reward 

F
OR SOME time now, a debate has raged 
about the efficacy of linking trade and politics 

. in relations with China. Some say you can use 
PIle to achieve results in the other; others argue 
that business is business and let's keep human 
rights out of it. An event in Beijing on Thursday 
should settle the matter: You can use trade to 
influence political relationships. 
, Unfortunately, the example at hand involves 

thina's :using trade to get its way, not the other 
~ay around. A month ago. France helped make 
~e that the United Nations Human Rights Com· 
......,;c.c.i,;" '.I.,tiqlrin'f P\'t>., riic:..'-"<:<: rl-.;n'1'C:: rlic;;:rn~' hI!· 

human rights, China notes France has made a wise 
decision," President Jiang Zemin said, according to 
a spokesman. Of course, there's no need for 
Americans to get too high and mighty about such 
French behavior. This country, too, has made its 
opportunistic deals, 

Nevertheless we were reading about Mr. Cbir
ac's salute to China-which "will be one of the top 
nations of the world: and which "must be one of 
our main' partners· -at the same time we hap
pened to be reading about Wei Jingsheng. Mr. Wei 
is a brave dissident. one of thousands in Chinese 
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T 
bert', a ~ cloubl! stanclm'd ap
plied to people on X._· '!bey are COD' 

siclerecl seeoocl-clus c:itIzma,. ~ when 
it comes to woli 

The ~ort to./brce people otl~ 
thrOuen I bost at ~ baa pmecllIlOmm
tum. and reOpimts are beiIli 11m! time limitI 
and other m;wrementslilned It cettIIIC 
them tnmed and wrklllg. 

But some people want =. '!bey tbil:Ik 
that weltan: recipients who go to ...m 
sbculcln't be paicl the ll\immum ware. 

Tbat eiDem' make sense, and the Wbite 
House lalOM it. It ~ that most of the re
dpientl being placed Ul work prognms 
should be coverecl by the minimum nee Law. 

·That dJdn't Sit well with govemon otboth 
parties or the author! of the welfan reform 
law, who said tbe move would vutl)' increue 
the cost ~f running work prognms and ieaV1: 
most statu Wl2ble to enraU the required 
number ·of recipientl. They'd rather par them 
less than w\l2t is alreacly a low ware. 

Previous welfare Laws explidtly outlined 
when minimum wage laws applied, but the 
new legislatlon does not. That lett the eloor 

ope!! to int.e\'pntlt1on. 
lAbor ~m inmted that wannre reo 

dpients are amrecI by the hlr Labor Stan· 
dan1J Act. which r!Qulres the mIIliIlnIm 'IIi"I\ge 

In molt cues. aocIlIte mOlltba of aucb', tb.e 
WblteBawe~ 

PUbIII: employee ~ haft o~ 
worltflre Progr&m:I in part becauae of COD· 
cems about worizr dllplacement. The tear 
Wii fhat klcal ccvemmentl wulcl be Jess 
IIkel7 to !lire IIIlioll members to sweep streets 
If wo~ put1dpaIIU could be farced to cia 
the same wort at much lower rates. 

Paying the mInlmum ware to wrkfare 
pWdpantl shoulc! llot be an WIle. J!the goal 
is to get th!:m into the workforce and keep . 
them there, it maku sense that they should 
n~' ~. paicl2l:Onel-claSS wages. 'Ibose who 
belieft that the minimum nge IOmehow 
subV1:rt.s welfare reform ought to rewess 
their position. .. 

At a time when the satety net u threat· 
eDed. It is par'..icularly foolish to el!mlnate a 
cla.sl of nonworking poor only to create a 1:1=. 
of ,errs. 
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EDITORIALS 
"Where thele iJ no vil\ion.lho people pori-'\h," 

- .... 
II.WMUI~U ..... UHSKff 

I· .. "';~I .. ·,. r, .... ;,I .......... 1': I: 'J . 

,\t""ll1f'Y )I,.m,u. t',I,i •• , 
IUIIlY-1i r t. IIIIANln •• ·1 .... 'r:i.,,, I'~lil'" 
I:n,\III.In-U: 11. 11.\1.1, ~1"''''l:.int( .:01.1". 
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Workfare Wages 
Paying minimum wage rruihes sen,';/!; welfare ciir!nts already get ilwl IIl1l..:h in grnnls. 

Durlug the :;upcrthUJ'B=d delnl"c over wd
fore reform, U)c poUUclalls sa'" tlmc al~'1 
ngaln that. the point Wa.3 to end dependency 
Dnd l.nsLUlln reclpient.s teJipe:t for th .. vf1Jm: 
or work. Now thc WhIte House has agreed 
wiLh the U.::;. Labor Dellnrtment thal Wel(A~ 
bcncnclarie" In work propa.m.s n.re perror1u-

MAR LEITE' S VIEW 

lng a scr'/h"l· iu r:.chililce I"(or i",-emc ·~!'!:u by 
cJelhli'lon, thl:Y Die cuvcrc(1 by ~hc }-'jll .. L;,hOl 
~jtulI'JJnls Ad anll musl he paid th.r. tl1jnl~ 
lIlum W"r.I~_ Th~l bt:m 1t ~hl)1I1(t lJe_ 

'rite t:0verllors whu Inbl.Jlcti su hanl [ur
welfure '·cvlslQn bOAsted that lh(y cnuhl 
move wplfatc r~clpiclll.s Into pr''':'lle,:;,~r.tor 

J'III:o, '1'(1 th~ p"lent lhey :;Ht:CN!\.I. :J tlC l.;lItc 
over "HIl-IIlt! 11I1Ilill1UDl Mige I:. mOll1: Pllvo!Lc 
1:II1J,lnYl!fS ""':lIIsL pay It. l1f!~.:dcs. those ill 
t:l.IUCOt1lltl uno Irolohll: IlfOl!T;:mu WI)Ulll lH~ 
cJCcmph.'tl. 

Tilt': cOlltru'Ir.Js:, arl!'w~ oVI:r \1'1\::&1 10 ,Jo 
ahout. IcciprnL:J who ere VJurk..I,,"!.· for ~I)«:~I Clr 
sl.ale p.ovrrn1Ilelltl'i, perrul'mlnJ: tssks Jlke
clconlng JI:u~~ ~f "Io\o1ding cle-tlc!1.l hP.lp. 

'niC govcnlOl"S Anll others ""ho COolplRln 
nLJout costs hM'P. 8 weuk CDSr.; "l"he InlJ~hnulll 
W;1gl! ls It~elf~.o Inw I.bat In nU the stale.s lHlt 
MI:o;,o:lssippl, .,c-lIare LJel1('l1ls IJlu~ lood !l;tnmps 
:.tlreuuy pqua) or cxn:cfl what the mtulmUio 
w:'Ce WhllhJ ptl)' n w{:lrare worker rllr lhe re
fllljr~d 20-hourl.\':ck, Co~l!; wiU .l~c "l''!f tlmi' 
os more hot::',; or WOI k HI C reql'In..'ll, nm) anf:r 
llll" mhllmulo 'AoBI(C ".se~ lH $5 15 III Ol'tlll·er, 

. Yon'lI l.hCII. ::N\1I~','l~r, a JI)-ho1\r'8-w~~lt ""d, 
(111\' Norkrr 9.'uu!cl he 1':11-.1 f8,CYH R yClU" -

1:·1.00U 11::0;5 Lh,lll lhe povcr-ty Icvf'l Cor:l rRlIllly 
d t "rcc. 

-I'hr I'i.";ur doe!. l;el IllOi'C ,'onlpl!r.alctl 
,,',,:.,",, olhr.r .,IIHUlenl JUIts or(' E"';l->"Iur-ed 'Thc 
'J'n:a:tury ll·:'Dltrtm(ul., ror ~)(ufllpl~. Is :~
,o;e:,rrhlnl, "'het.h~r Ulric ;tTr tllll,llcaUlllIs for 
l'il)ll!1t>nt 01 !~~tCinJ nec.lllily and IlI\rlJ!p!~}"'

II14'Ut lnxc:', None or lhese \lItrkn:'lcs 'A':.!S 

l.hoIlK'I~ lhr"lJugh ill Ihe polUknl Clc.h to CI~' 
w'L wr.Hor~ i~\-I~I()n lost yelll, Non' tll~j 
",ust. hp, 

P3)hl5: l":c 1\11111.1'.11(1' \~;tge Is lhc rli~hl 
lhing to <\0 f ""nt!mlt:Jllly UfH.J phltu."ophk:1'l\" 
'l1h~re nlrrooy Is ~nolll:ll ":'vm ...... I1 ... ! pi f!:',iUl (" 
011 vJ"lt:,P.:; m"tllI~ lh.)~:c on UIC lu .... esL nlllg~ 
~'Ithuut C"TOtiIlP a III!W PlHII or ."Ill IJII l;h!JOlI III 
'.Vor~:t'rs to pull UJ:iC" ratc~ tI'1wn IUII.I:f'r. Arid 
hr~'.h:s. If covemm,"nl wnnts wrl(nJl..' u·,-!pl
cnl.$lt, r.tnrL Lhinkhl~ Rlld ncUnlo( Ukl' loIulkerd. 
1lUlu:;" Lre.c llll'llI ns 'Mllk'!t!;, I.Utl 

Vallone's NYFD Audit I~oard Deserves Support 
Whu's cc..lng lowt'lch the ornCtr.s who watr.h 

the officer.;11n Hm,., Ihl! Medlcn ('.fJl1l1l1i_'i~hm 
h~).u(i nU III., own - t~urn)Jos~d !:tlll'Iy J1r hl~ 
~npllilll'''f'~· -, :1l!fllwl','al ,';111'1111'111 r'lllll' 

:IIJUlIt Vul1(1flC'S npw prow)."nl. they lJUYj'lI'r 
'·f't ""I IlIfltr- ."Ult II.,' , .. ''"\,'\' Ih.r."1 I,."",,!,·, 
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Today'l dlbale. WELFlJI.E REFORM 

Rush.to workfare costs 
jobs of working poor. 

OUR VIEW wenw. laws need 
to l1li ftne.tINd; 

IIIIy're hurting tIIoA maat wi
ner .... to )DtI1a1l. 

Schools in Baltimon: an: bringing in wei
fan: recipients to do janitotUl work at 
S!.SO an bour. less than ooe-third the mini· 
mum wa&C. rather !ban renew CXlOtraCts 
with agencies that suppued custodians at 
S6 an hour. lbe new worUn CXlOtinuc to 

~vc ~~~~~~!!~~~~~t5, ·.t DO coSt to 
It's a _ deal for the mouey-1hon 

schools and useful1"ork expericna: for pe0-
ple who sooo must &rt olfwdfan:. But wbat 
about those jaaJton who wen: displaa:d? 
How many an: unemployed and c:a.odi· 
dates for the wdM rolh? 

Al Washingtoo and the states pusb wei· 
fare recipients to worK. they've Ctt2tcd a 
w:ay for employers, public and private. to 
rrplaa: rquLv emplo~ with cheaper la
bor. The looas an: foLb wbo bad stayed olf 
.wdf.Ire with low·ina>me work. They're 
'~ble to reduced boun. ~ 
jobs and lesser ....-.gcs and bczldits. 

A Jcnq City, NJ .. ~ is cuttina 
fuII·time aid .. while hinn& people 00 wel· 
fare as -Volun\ccl's" to do !be same "",rk. 

10 Na.sau County, N.Y.. a custodian 
wd off in 1992 and ultimately forned DOto 
WI:~ mumed to the same job last year 
- but as a wdbrc "trainee" at lower pay, 
00 bendts and DO vacaOOD. 

No one bas yC1 quantifi<:d the probiem. 
But the vulnerable populatioo is 1arJc: 38 
million worlci", poor wbo at $7.50 an bour 
or Icss 011= bave DO bealth insurance. And 
.. en with !be camom y ihiiVUl& most 
Slates an: shon of !be low-W2IlI'. low-uil1 
jobs that the working poor bold and ~1fiIn: 
I1'Cipi= a oced. YC1 welfare rd'orm ~ 
quires that by !be turD of !be century, ncar
Iy SO% of all adults' JI'tting ~ &SKis
tana: - 4 millioo people - must s-pcad at 
Icut 30 boun .& ~ in some sort of wane.. 

The law him employe'S from flring exist
ing worUn ID hire wdfarc rcop;ena 
whose compensatioo is sub!Ddizz:d by !be 
stale. But ia intell caD be defeated by ",. 

duc:ia& houn, WOICS or benefits for existing 
workcs or terminating outside CXlOtracts; 
workfare r=:ipicnts c:a.o then fill vacaac:ics. 

Backen of!be 1996 welfarc reform mini· 
am.: !be problcnl. They fear a backlasb 
CXluld reYCne momentum rwming their 
way, On the other sid .. unions tnunpC1 
scare norc:s. DOt rc:se:azdI. SUt iiiCiCdoa.I ... 
idcnoc is accwaulating. In addition ID suI>
tle and overt job displac:mcDt. cmploym 
from Salt uu City ID Ricbmoad, Va.. re
port !be 60w of wd&rc r=:ipicnts into the 
workf= is belping kr:cp pay rates down. 

ADd wben !be inrvitable CCXlnornic slow
down arrives. with shrinkage in low-in· 
CXlme jobs. !be situation is likely to ..... m
ble a IIaSly game of musical chain with far 
more playm !ban wage.payin& scats. 

Welfare rd'orm was long overdue. But 
!be 1996 law, driven by simplistic budget· 
cutting polities. did liulc to spur the job 
growth accdcd to deal with UIIdclying 
povcrry and lade or oppommity. PrcsidcIlt 
Ointoo wana to spend $3 billioo for jot>
traininurants and taX breaks to crop/oym 
who bin: v.od&rc r=:ipialts. Flm, some 
spodcw<rl: is accdcd. Movins "",1Jiu,: re
cipients to work is • fiDe objective. But 
tbrowin& the won:in& poor oul OD the =. 
is an unaco:ptabIc price. 

Reform that rUb tIuowin& !be working 
poor out of work and ooto the wcIl2rc rolls 
is nat worthy of !be name. 



Z!Hie 
lP~dpIiia1 

llUtlUirer 

fi";CURT J. HAlL P'tIblWlu ~'1~ Q\mT1"W'\ 

~ E.P. KING. EdlLi7r 111M [.,rcc:u.ttn "\oOC. ~dnJ. 
GENE F~ l>q1urJ Edi:ar«Nf ~ ~ 

• 
;"14 

Ro'IERT J. ROsac;;;'" £;,;dVC' UfO' 
Wul.AM J. W~. MAI'I4ri:LI E:illDr 

P'XI..L.I' t7tC0N. A1.$.O<1IlIt' ll.an4f.rtl t.d1r.or: 
t.ucDAA I.. WOOO ...... S«'i'"' ~ l..du~, 

. RoNAU> PA.;a S:PIU7 tdic.c" 

.JA.HE R.. EtSN£A. Ui:ar of 1M U:o~ Pqi. 
ouas SAnJU.o. ~ur, Ul:4r.J:J Pa,c ~ 

N:n.~~~Ut~ 

~_d ... A:f! 2. 1997 

EDITORIALS 

Money for hire 
Use Pa. 's surplus to create publ£c-service jtXis. 
Mayor Rendell commiserated 

~londay with othe~ m:\yo.s onr the 
burdeos of tha t:,QW WQl.b ... ""Q law. FIll 
urged a rederal ;oos progra:n for Ul! 
Z!.illions nationwide who will be 
fc:ced off the :0115. 

o:Ir. R<:lde!l is right It .~.;!S irre· 
spcns:cle of Co::..gress to p:.s.s, and 
P:esiceI!t Clini.oD. to sign.. :1 'R'elf~~ 
Vlt.!l lhtll did little lu CTl!a.le job:) rc~ 
fol!<.s who'll lose their benefits. 

Soc e s\ates aren't.i:J, good sha;:e to 
b3nJo-~OU ~ jobs ?rogram. 

III New Jersay. for '''aI::lple. GOT. 
i "iVhi=an already is resorti:lg to 
I cudget g'~micF.D' to :lose a deficit 
l an~ 'to f\i.lld the S:Sle per.sion syste:a. 

But in PenilSj'!\"at.la. which e;Qe~..s 2 

, lL-p I us ·of more than 5.;00 millien 
';;-'b.e:l. the ":Iud.5~t y€:ar eoC1.S Jun.e 30, a 
·jobs initia;i\'e is deabl~. 

A ccclition of laboT u:c.ic:ls. CO:l' 

mun.i 'C"j group3 Dod rcligio'.1:i orgQ.!li· 
z:tio= nlS come tegette. to support 
• SUS :::lil..i:1oll jobs pl~D by State Sen. 
Vi:l.Celll J. HUEnes (0 .. Phil,.l. 

b ReDublican-<iominated a.m.s· 
burg, Uis Decocr~tic plan is going 

I 
:.owbere fost. But it could spur de
bate and. prep:u-e the ground. lar ;). 

I biF:ll-tisan ioes bill. ". 
Sen. R~hes' bill would c~e.te 

l 
·]0.000 !ull·,i.::::.c job:; :I':Qtc\\idc. ro.ng· 
. bg from boarding up ab=dolled 

homes' to cleaIilil. up par~' The 
workers ~ould get S6 an hour, r the 
·'pre'-::W.i.=l.g w~ge," if th.:tt's hi her.' 

Tlle pay would be sel subst.>itlally 
soove the ill.b.i.:nUD w3ge - S4.75 an 
hour - parJy te ~ concerns tilat 
S"Jc!l a jobs ?r.-grll::!. ;;OUli:PllSC, 
d~"'n the ,,"3;;es. of ouer 10 : ·poi!!. 
workers. That's nc smaJi· i . e ~ 
~ '." lhe wtden!llg gap bet'O'e : low· 
u:co:ne and h!gh"'2l1l~ .... meficans: . 

Still, tber! are cOlllpeUbgi argu: 
I:lQnts: for pu-::!.:l.g ..c.o~ puolic..;rv. 
ice jobs at or close ~o tb.e midimum' 
...age. Such jobs are • first steptlil of 
depende!lcy for ",,0ille wbo .can:! 
find work iI: the priv~:e seClO • Why 
should gover:l::leilt. ::!Cii.!lg as the em
i:'loyer of l~ resort, t~y ~ori th~ 
p:-tnte cornpalO.l"" ori .. lheuj least· 
ski!12d el!lploye~s? '.. 

TIlis I .... el of P3)' ... odd g{~e e.'(
wcl!.3rc r~ci1J:~::t! :m i:1c::odve to. 
strive to"'ud o.~er jocs. ill tu~ 
opeIlmg up slo:s :0;' oth~r lOW.~ed 
;IeODle. Also. since !!loney for . jobs 
program i.s:;.'t t!nli::t:llted, ke~p· pay 
low allows more joos to be crdated. 

"Most workers b t!J.e inoh city 
are ready, "'llllng. able and ai."aOllS 
to hold. steJcy jcb," wrote s!iciole
t..st Willil!:::l Juiios Wilso!l 1:lSi year. 
Ye:;. And go\'crD.c~t :::l"~-t d~ :r.ora 
to help 'prove h::: tight 
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President William 1. Clinton 
The White House 

May IS, 1997 

1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

Re: Welfare Reform and Civil Rights Enforcement 

Dear President Clinton: 

On behalf of the 180 national organizations that comprise the 
Leadership Conference on Civil Rights, the nation's oldest and most broadly
based civil rights coalition, we write to request your assistance in making the 
civil rights and economic security oflow-income individuals and families a 
higher national priority, as states implement the recently-enacted Personal 
Responsibility and Work Opportunity Reconciliation Act (PRWORA)_ 

The Leadership Conference believes that real welfare reform must 
remain true to fundamental principles of equality, fairness, and social justice 
while increasing the chances for all families in need to become economically 
independent. The changes required by the PR WORA create new challenges -
and new risks -- to upholding these fundamental principles. 

New Threats of Discrimination Targeted at Low-Income Families 

The PRWORA creates perverse new incentives for states to deny 
assistance to needy families and act in discriminatory ways, thus, erecting new 
hazards for individuals who already face discrimination: persons of color, 
women, people with disabilities, and older people. For example: 

"Equality In a Free. Plural, Democraric Society" 

.. ~ 
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• With the elimination of the individual entitlement to welfare benefits and services and 
the lack of clear rules, crucial decisions about who gets benefits, who gets services, and 
wbo gets penalized, may be made in arbitrary and discriminatory ways. For example, 

. as a result of the new legislation states now have wide latitude to use different rules in 
different geographic areas. As a result, communities with a high concentration of racial or 
ethnic minorities such as cities may receive lower benefits, fewer services, or be subject to 
harsher rules and penalties. 

• The banb new restrictions aimed at legal immigrants will likely worsen discriminatory 
practices that many etbnic minorities already face. Individuals who are eligible to' 
participate in a particular welfare program could be shut out simply because they have an 
ac<;ent and are assumed not to be citizens. While the Department of Justice will be issuing 
guidance on verification of status procedures to providers that distribute federal public 
benefits, there will be no procedure to monitor the providers and likely no consequence to a 
provider that discriminates. Others may lose benefits because they are unfamiliar with new 
welfare program rules and cannot obtain materials in their native language. StilI others are 
already being shunned by employers, or unfairly selected out to produce identification 
documents, simply because they "look foreign." . 

• Early reports suggest tbat pressure on states to place recipients in jobs and meet strict 
new work participation requirements Inay pusb women, especially women of color, into 
low wage, stereotyped "women" and "minority" jobs with little training and few 
prospects for future employment. States attempting to raise their work participation rates 
also may "cream" job seekers, i.e., focus more attention on individuals perceived as "more 
desirable" ortlie closest to being job-ready, and offer less desirable assignments to minorities, 
people with disabilities, older workers. pregnant women, immigrants and others who too 
often lose out on job opportunities, because of discriminatory stereotypes about their abilities. 

• Early reports also suggest tbat rigid new work participation requirements may 
discourage states and employers from assessing and accommodating tbe needs of 
Individuals with disabilities. A recent study by the Urban Institute found that 16-20 percent 
of women receiving AFDC (under the old welfare law) reported one or more disabilities that 
limited their ability to work. But some individuals with disabilities may be unable to comply 
with the new law's work requirements because their disability has never been identified, 
assessed, or reasonably accommodated. Moreover, specific provisions in the new law may 
have discriminatory effects on individuals with disabilities: the twelve month time limit on 
participation in vocational education, for example, may unfairly impact individuals with 
learning disabilities who need to enroll in specialized programs of a longer duration. 
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Increased sexual harassment is a foreseeable problem. Women are the majority of adult 
welfare recipients. Given the documented instances of sexual harassment in our society, it is 
reasonable to assume that some of these women may become victims of harassment in the 
workplace because they are particularly vulnerable -- i.e. they risk losing vital benefits if they 
cannot keep their jobs. 

Children may be penaliz~d unfairly by welfare reform simply because of the 
circumstances of their birth; i.e. because their parents were unmarried, or young, or 
immigrants. As a result, the new law will take benefits away from children who otherwise 
would receive them under the old AFDC program and who now desperately need them. 

Recommendations 

Welfare reform should not mean a loss of civil rights protection. Moreover, devolution of 
power to the states cannot and must not mean the abandonment of the federal government's 
responsibility to provide basic civil rights protections for low-income individuals and families. The 
new welfare law does not modifY the many civil rights laws that protect against discrimination, nor 
does it alter the federal government's continuing obligation to enforce such laws. In this changed 
environment, the role of your Administration will be critical. We urge the Administration to: 

1. Vigorously enforce the laws prohibiting discrimination in federally funded programs, 
including those specifically listed in the legislation and Title IX of" the Education 
Amendments of 1972, as part of welfare implementation. As the recent U.S. Commission 
on Civil Rights repon, Federal Title VI Enforcement to Ensure Nondiscrimination in 
Federaily Assisted Programs (June 1996) concluded., there haS been a history of under 
enforcement of Title VI, especially in the context of block grant programs. Given the 

-heightened potential for discriminatory practices under the PRWORA, the federal government 
must develop new strategies to detect and challenge discrimination, and better coordinate its 
enforcement effons. 

2. As states submit, amend and expand their state plans, the federal government should 
require specific information about the "objective criteria" states will use to determine 
eligibility; how they will assure "fair and equitable treatment;" and how they will 
provide welfare recipients an opportunity to be heard as required by the PRWORA. 
The Department of Health and Human Services does not have the authority to disapprove 
state plans, but it does have the responsibility to determine whether the plans are complete. 
Requiring states, as they submit their plans in future years, to articulate the standards and 
procedures they intend to follow is critical to prevent arbitrary and discriminatory decision-
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making at both the level of individual benefit determinations as well as the level of state-wide 
implementation., For example, if the state plan proposed differences in treatment for 
predominantly minority urban areas and predominantly white suburban areas, potential 
violations of Title VI could be identified and deterred. 

3. Vigorously enforce other civil rights and labor laws on behalf of welfare recipients, 
including Ti~le vn of the Civil Rights Act of 1964, the Equal Pay Act, the Age 
Discrimination in Employment Act, the Occupational Safety and Health Act, the Fair 
Labor Standards Act, the Americans With Disabilities Act and Section 504 of the 
Rehabilitation Act, the Immigration Reform and Control Act, and the Family and 
Medical Leave Act. Welfare recipients, whose farnilies' access to subsistence benefits binges 
on their ability to get and keep jobs, will be easy and wlnerable targets for discrimination. 
They are entitled to the same protections against discrimination, unsafe working conditions, 
and exploitive pay as other workers. And enforcing the law on their behalf protects all 
workers, by reducing the incentive to replace current employees with cheaper and more 
exploitable labor. 

4. Ensure that states comply with the requirements of the PRWORA to maintain 
assistance to single recipients who cannot obtain child care for a child under six years 
old, and maintain Medicaid coverage for eligible families. The Administration should 
ensure that states comply with the law's provision protecting families with children under six 
from being penalized if lack of child care prevents them from accepting a work assignment 
by requiring states to conduct case reviews of a sample drawn from families that have been 
sanctioned. 

5. Work to rep~al the provisions of the PRWORA that severely limit the eligibility of 
legal immigrants and refugees for a wide variety of federal benefit programs, and to 
address the inadequacies ofttie naturalization process. The provisions of the PRWORA 
related to legal immigrants are blatantly discriminatory in that they treat foreign-born 
individuals differently than those who are born in the United States, denying them benefits 
until they have become naturalized citizens regardless of whether they work and pay taxes 
to the United States government. These provisions have a particularly discriminatory impact 
on elderly and disabled immigrants, many of whom are unable to fulfill the English language 
and civics requirements for naturalization or to take a meaningful oath of allegiance and 
therefore will remain permanently ineligible for Supplemental Security Income and Food 
Stamps. 
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We also urge efforts to allow legal immigrants to continue to receive assiStance while they 
are in the naturalization process, to waive the English language and civics requirements for 
an expanded class of elderly immigrants, and to allow individuals who are too disabled to 
naturalize to continue to receive federal benefits. 

In addition to challenging discriminatory practices at the state level, we urge the 
Administration.to work diligently at the federal level to remedy the harshest effects of the new law. 
The Administration has begun some ofthis work, but there is more to do. For example, we support 
proposals in the Administration's budget to mitigate the new law's hardships for the most wlnerable 
legal immigrants, people with disabilities and children. But the far-reaching impact of the new law
almost all noncitizens are no longer eligible for SSI and Food Stamp benefits, and new immigrants . 
will be barred from federal means-tested benefit programs for five years -- will require the 
Administration to take more steps to restore the status ofJegal immigrants as full and equal members 
of American society. 

We strongly urge the Administration to take advantage of any flexibility permitted under the 
new law to minimize its negative consequences. For example, the PRWORA targeted the SSI 
Childhood Disability program for cuts, and required the Social Security Administration to develop 
a new definition of childhood disability. Unfortunately, the Social Security Administration failed to 
take advantage of the statute's flexibility, and has issued unnecessarily harsh interim fina1 regulations. 
If these regulations are not changed, they are likely to disqualify at least 135,000 children with 
significant impairments, and to fall especially heavily on children with mental retardation or mental 
health problems. 

Restricting children's eligibility for the SSI Childhood Disability Program will also restrict 
their eligibility for Medicaid. Most children who qualify for SSI are automatically eligible for 
Medicaid; thus, children who fail to meet the new restrictive definitions for SSI eligibility lose this 
automatic coverage. Some will qualify for Medicaid on other grounds; others, however, will not. 
We commend the Administration for proposing to continue Medicaid coverage for children currently 
receiving SSI, who are disqualified under the new rules defining childhood disability. However, this 
proposal only helps current recipients. It will not ensure Medicaid coverage for children who would 
have qualified for SSI, and thus Medicaid, under the former rules, but cannot meet the stringent new 
standards. 

New Barriers to Economic Security Facing Low-Income Families 

Ensuring that low-income individuals are protected from discrimination is only one piece of 
a larger, more fundamental struggle to help low-income families chart an escape path from poverty 
to financial independence. The new law ignores many of the specific barriers -- such as the lack of 



• . . 

President Clinton 
May 15, 1997 
Page six 

livable wage jobs, transportation, health care, child care, domestic violence counseling, and limited 
access to quality education and job training programs -- that make it difficult for low-income 
individuals to move permanently from welfare to work. Many welfare recipients, for example, are 
being forced to drop out of school and take "dead-end" jobs even though completing their education 
may be the only way they can get jobs to support themselves and their families. 

The welfare to work initiatives included in the budget may mean more funding to help 
individuals get jobs, but it is unclear what these initiatives will be and how much funding will be 
available. Even the original budget proposal - $3.6 billion allocated over five years - is not enough 
to meet the needs of all of those who must find work. We urge you to pursue meaningful and 
much-needed reforms, and seek additional funds to: (1) create new jobs that pay decent wages; 
(2) expand access to education and job training so that welfare recipients can be better 
prepared for the workplace; and (3) provide necessary support services, such as child care, 
health care, domestic violence counseling, and transportation costs, that welfare recipients 
need to go to work. Without such reforms, welfare recipients will be pitted against, or simply 
displace, other low-wage workers as they vie for an inadequate supply of jobs and compete for ever
dwindling support services. 

This Administration has distinguished itselfby standing firm in its commitment to uphold basic 
civil rights protections for all individuals. We urge you to make the promise of our civil rights laws 
a reality for all individuals, particularly those most vulnerable, by making civil rights enforcement a 
top priority as the new welfare law is implemented. And, we urge you to go even further, by working 
to restore equal treatment for immigrants to this country, a safety net for children and adults with 
disabilities, and assistance to poor families struggling to achieve financial independence. 

Dr. Dorothy I. Height 
Chairperson 

Sincerely, 

Leadership Conference on Civil Rights 

Horace Deets 
Executive Director 
American Association of Retired Persons 

Wade Henderson 
Executive Director 
Leadership Conference on Civil Rights 

Jackie DeFazio 
President 
American Association of University 
Women 



, . , 

President Clinton 
May 15, 1997 
Page seven 

Marian Wright Edelman 
Founder & President 
Children's Defense Fund 

Antonia Hernandez 
Executive Director 
Mexican American Legal Defense & 
Educational Fund 

Paul Marchand 
Director 
The Arc of the United States 

Kweisi Mfume 
President & CEO 
National Association for the 
Advancement of Colored People 

Hugh Price 
President 
National Urb<l!l League 

Marcia Greenberger 
Co-President 
National Women's Law Center 

Judith L. Lichtman 
President 
Women's Legal Defense Fund 

Gerald McEntee 
International President 
American Federation of State, 
County & Municipal Employees 

Karen Narasaki 
Executive Director 
National Asian Pacific American 
Legal Consortium 

Rabbi David Saperstein 
Executive Director 
Religious Action Center 
Union of American Hebrew 
Congregations 
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Andrew L. Stem 
President 
Service Employees International Union 

Stephen P. Yokich 
President 
International Union, United Automobile 
Workers of America 

Patrisha Wright 
Executive Director 
Disability Rights Education and Defense 
Fund 

Raul Yzaguirre 
President 
National Council of La Raza 
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WOMEN 
EMPLOYED ________ ~~-----------. INSTITUTE 22 WEST MONROE STREET. SUITE 1400· CHIC.l.GO. IL:"lN01S 60603 

VOICE 312.782.3902' FAX 312 782 52~9 

April 25. 1997 

President William J. Clinton 
The White House 
1600 Pennsylvania Ave. 
Washington. DC 20500 

Dear President Clinton: 

On behalf of hundreds of thousands of women in poverty who will be required to 
meet the work requirements of Temporary Assistance for Needy Families (TANF) under 
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, we urge 
you to support employment protections for participants of "Worlcfare" and other work
related pro~s. 

Most Workfare programs, which states can create to meet their TANF work 
requirements, require T ANF recipients to work in exchange for their benefits. 
Unfortunately, TANF does not mention the fun range of employment and anti
discrimination laws that can protect Workfare participants from unlawful conduct. 
Current workers who do not receive TANF are already protected by such employment 
laws as the Fair Labor Standards Act, Title vn of the Civil Rights Act of 1964, the 
Pregnancy Discrimination Act, the Family and Medical Leave Act and the Occupational 
Safety and Health Act. Denying Workfare participants similar protections sends the 
intolerable message that employers need not worry about treating Workfare participants 
fairly or with dignity and would allow Workfare employers to benefit from the labor of 
Workfare participants who are trying to support their families. 

In a typical Workfare arrangement, employers will get T ANF recipients to work 
for 20 hours per week and perform any work that the employer assigns. The employer 
will direct the participant's work, supervise the participant, and monitor the participant's 
progress, but will not be required to pay the participant's wages, provide skill training or 
commit to hiring the participant permanently. In most cases, the employer's extensive 
authority to direct and control the participant's work will satisfy the legal tests, such as 
the "economic realities" test that coUrts have used to determine whether a worker is 
covered by a particular employment law. 

If employment protections are denied to Workfare participants, then this "make 
work" program, which is not creating jobs, is punishing recipients. In the absence of basic 
employment protections, Workfare participants are treated as prisoners who may have to 
endure discrimination or working in unsafe and hazardous environments or risk being 
sanctioned and losing their T ANF benefits if they do not work under these conditions. 

SERVICE AND ADVOCACY FOR WORKING WOMEN SINCE 1973 
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In light ofTANF's strict work participation requirements and our economy's lack 
of a sufficient number of entry-level jobs, we must create programs and policies that help . 
women fmd livable wage jobs that can support women and their families. Unfortunately, 
many Workfare programs will not advance these goals. Workfare forces participants to 
work in any job without regard to whether they need additional education, pre
employment or vocational skills training, or whether that job will lead to permanent, 
unsubsidized emp loyment before their time limited cash assistance expires. But, if states 
decide to implement Workfare programs, basic employment protections must be extended 
to program participants. 

As you stated in your proclamation for Women's History Month, women are 
almost an equal share of the labor force, yet gender barrierS still exist that must be broken 
down. Do not allow Workfare to increase the barriers that women on welfare face as they 
work to become self-sufficient. We count on you to insure that Workfare workers are 
covered by the same employment protections that our country ensures for the rest of our 
workforce. 

Sincerely, 

American Friends Service Corrunittee 
American Jewish Congress Commission for Women's Equity 
Black Women's Agenda, Inc. 
Center for Women Policy Studies 
Chicago Commons Employment and Training Center 
Chicago Jobs Council 
Child Care Action Campaign 
Clearinghouse on Women's Issues 
Church Women United 
DaY'Care Action Council oflllinois 
Hadassah 
Illinois Hunger Coalition· 
INET for Women 
League of Women Voters of Chicago 
League of Women Voters oflllinois 
Mid America Institute on Poverty 
National Association of Social. Workers 
National Center for the Early Childhood Workforce 
National Council of Negro Women, Inc. 
National Organization for Women 
National Women's Conference 
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For more information: 
Ma.urice Emscllc:m 

National Employment Law Project 
(212) 285-3025, ext, 106 

WORKER AcCOUNTS 

• General IssuCi 

WORKFAlU: PREss CONTACTS 
~1ay 1, 1997 

Kathy Wtlkinsou (attached press clipping) 
Wheeling, Wot Virginia. 
(304) 242-7773 

Kathy'W'ukinson is a single mother with two daughten. ages nine and eleven. from 
Wheeling, West VII'ginhL She works two part-time minimum wagejobJ at West Vu-ginia 
Northern Community College - as ,. lab assistant and a math tutor. She has an 
A.uoci&te' 5 degree and is currently working toward a Bachelor's Degree in Education. 
Ms, WJlkinson was actively involved in last ycar's successful campaign to raise the federal 
minimum wage. In recognition ofher work, she was honored at the minimum wage bill 
Ji&ning ceremony and introduced the President. Ms. Wilkinson is now campaigning for 
the rights of worldl&re worken for protl'.dion under basic employment laWi. 

Brenda Stewart (attached affida.vit) 
Brooklyn, New York 
(718) 789-6565 

Brenda Stewart, who has two children has been receiving Aid to Families with 
Dependent Children and Food Stamps since was laid olfin 1992 from herjob of two 

years with a community-hued organization. Since 1994. Ms. Stewart has been assigned 
to the New York City workfare program doing extensive clerical work (filing, answering 
phones, and processing mail) for the Department of Social Setvices, which are duties 
equivalent to City employee title "Office Aide m". In return for 5561 a month in 
benefits, she has worked from 20 to as much as 35 hours a week. She WIllI recommended 
for a full-time position by her supervisen, which she did not receiw, and was inItead 
uaigned to train the newly-hired worker. 

• Health & Safety 

Ralph Tricoche (teStimony a.ttached) 
Qlieens, New York 
contact: Karen Yau. National Employment Law Project 
(212) 2~-3025, ext. 109 
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Ralph Tricoche is a recipient of Home Relicfin New York City. Since August 1996, he 
has bt!en assigneu to the Department of Parks and Recreation workfare program for 46 
houn every two weeks in return for monthly Home Relief and Food Stamps IOtalmg 
S296 OJ. month. In the Parks Department, workfare worken now out number regular paid 
employees by 3 10 I. Among other respolUibilities, !vir. Tricoche has raked leaves, 
removed garbage and lWept the grounds. In fu1fil!ing these duties, he has handled 
contaminated needies, soiled diapen, cloths and underwear, vomit, fac:eJ and !CDtex. He 
has trimmed tree.'! and rode on the back of a garbage truck to pick up garbage. He has 
used a chain-cutb:r to cut chains in order to replace old garbage cans. He has peri'ormed 
these responsibilities without any training on his health and safety righu. 

Mr. Luis Pagan (attached worken' compensation complaint) 
Bronx, New York 
contact: Kl.ren Yau,National Employment Law Project 
(212) 285.3025, ext. 109 

Mr. Pagan is a recipient of Home R.eliefin New York City. In 1995, he was a.aigned to a 
workfare placement in the Department of Parks and Recreation. He was seriously 
injured on April 16, 1996, working in a parks garage. Over his objection, Mr. Pagan was 
told to go with a truck driver to deliver garbage to a recycling piant. He was told to 
unjamthe garbage container which wu stuck ... ith a tree. Mr, Pagan reca1led that when 
he tumed the handle of the container, the handle flew agaiNt his mouth "like a bullet". 
His teeth were knocked out ofhis mouth and he wu rendered almost unconscious and 
taken to the emergency room. SinC'.e assigned to workfare, Mr. Pagan Iw never received 
any right·to-know health and safety Lraining or any training in the operation of 
mechanical equipment. Despite his injury, he ha.q been reassigned to workfare in the 
parks, and he con tinues to work without required health and safety training. 

• Discrimination 

For examples of disability cfucrimination in the operation or New York City's workfare 
program, contact: Ca.thleen Clements, Brooklyn I.egal Services (Corp. B), (718) 237-
5500. 

• Wagc&Hour 

For information on arl OWu wUl'L car. (Marilyn M.) involving II workfisn: p"'rUu~lt 
who worked 740 hours cxLra without "compensation" due to an error in the calc;u1ation 
ofhl,r hours, cont;u:t: Gary Smith, MutheaslCm Ohio lL'gal ~rvices (330) 364-7769, 



EMPLoYER AccOtJNTS 

• Non-Profit Employers 

Fay Codding 
Lutheran Services in America, Washington, D.C. 
(202) 626-7935 

Workfare Press Contacts 
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Lutheran Services in .o\meric.an (formerly the Association of Lutheran Social Ministry 
Organizations) is a national organization with local affiliatell that operate social service 
programs for the poor. Lutheran Servic-.es in Ameriea is a signatory to the Fair Work 
Campaign, which is a code of conduct for employen of workfare participants 
guarana:cing basie worker protections. including the minimum W&gl:, and promoting 
maximum &cce:sa to job training and job piaceml'.nt. . 

• Private-Sector Workfare 

Jerry Helmick, Uniled Food &: Commercial Workers, Kansas City, Missouri, 
(816) 842-4086 
Tim Barchak, Service Employe~ International Union, Local 91. Kansas City, Missouri, 
(816i 931-9100 

The Tyson Chicken plant in Sedalia, Missouri, a rural area of Missouri, has developed a 
program with the loeaI Deparunent of Social Services, which is also being promoted in 
state legislation, to refer welfare recipients to the plant for minimum wage jobs processing 
chicken pans. If the rec:ipienu do not accept the pla.ccmenu, in what are often hazardOUI 

jobs, they are automatieaJly sanctioned from their beneDlI. 

Geri Reilly, New York Assembly Uobor Committee, Albany, New York, (518) 455-4311 
(see attached correspondence) 

lnAugust 1996, the ca1andar·maldng company, "At-A-Glance" began employing 
wor~ worken> reti:rred by a local community-bil3ed orpnization for work regularly 
performed by the union workforce. At. the regWar wo~ was laid-ofl' in Deeember 
1996, the workfare worken stayed on the job until !he program was eventua1ly 
terminated. 



NA.TIONAL ORGANIZATIONS 

• Civil Rights Croups 

-Wade Henderson 
Leadership Conference on Civil Rights 
WashiDgton, D.C. 
(202) 466-3311 

. Catherine Powell 
NAACP Legal Defense lit Education Fund 

,,~New Y csrk, New York 
--'(212l2i9-1900 

• .. 1.' .... ". ", - .. _ .• 

Ellen Bravo -
9 to 5, National Association of Working Women 
Milwaukee, WISconsin 
(414) 274-0928 

Jocelyn Fryi:_,,·~::: 
'Women's Legal Defense Fund 
Washington, D.C. 
(202) 986-2600 

ManhaDavis 
NOW Legal Defense & Education l'und 
New York, New York 

_ (212) 925-6635 -,n·, . 

MeHaaJo:scpbs 
Women Employed Institute 

-ChiCllBO, Illinois 
(312) 782·3902 

Workfare Pre~s Contacts 
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• Fair Wurk Campaign 

Maurice Erruiellern 
Fair Work Campaign 
c\o National Employment Law Project 
New York, New York 
(212) 285-3025, ext. 106 

• uwor Unions 

Marc Baldwin 
AFLCIO, Policy Dept. 
Washington, D.C. 
(202) 637·5202 

Marie Monrad 
AFSCME, Policy Dept. 
Washington, D.C. 
(202) 429·1155 

Carol Golubock 
SEW, Legal Dept. 
Washington, D.C. 
(202) 898·3454 

• Low.'Wage & Immigr.mt Worker Organizations 

Roy Hong 
Korean Immigrant Workers Advocates 
LOs Angeles, California 
(213) 738-9050 

Maurice Emse11cm 
National Employment Law Project 
New York, New York 
(212) 285·3025, c..'Xt. 106 

Workfare Press Contacts 
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• Welfare Advocacy Groups 

Henry Freedman 
The Welfare Law Center 
New York, New York 
(212) 633·6967 

Steve Savner 
Center for uw & Social Polk)' 
Washington, D.C. 
(202) 328·5118 

Cindy Mann \Steve Berg 
Centerfor Budget & Policy Priorities 
Wa.'Ihington, D.C. 
(202) 408·1080 

• Workfare Organizing Groups 

JohnKest 
ACORN 
Brooklyn, New York 
(718) 693-6700 

Benjamin Dolchin 
Vv'EP Workers Together! 
c\o Fifth Avenue Committee 
(718) 857-2990, ext. 18 

Workfare Press ContaCts 
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STATE OF NEW YORK ) 
as. 

COUNTY OF NEW YORK) 

AFFIDAVIT 

BRENDA S'IEW ART, being duly swam, depOses and says: 

1. I am 48 ye.a:s old and live with my 2 SOIlS, ages 19 and 16, at 934 Camlll Street, 

BrooklyD, New York 11225. 

2. 1 submit this affidavit in support of plaintiffs· motion for class certiDcatiOIl, 

. preliminarY injunctive relic£, and I temporary resIZ1Iinina order. 

3. My family receives Aid to Families with Dependent Children (" AFDCj and 

Food Stamps from respondent HAMMONS throuah lDcome Support ("ISj C=tcr 1IQ7, under' . 

case number 2499916-1. I c:umDtly receive $189.00 scmi-montfdy AFDC and S2721month in 

foodswnps. 

4. Before May 1996. by busband was on my b\ldact. When be was on the budget, 

we were receiving S331.OO semi-monthly and S333/111.0II.th in food stamps. 

S. I have bcezI receiving public ~ since 1992, when I was laid ofIfrom ajob 

, with Wildcat Services, a commUll.ity organization, where I bad been employed for 2 years. 

6. lD JUDe. 1994, resp<ll1dc:11.t HAMMONS SCII.t me Il10tiCC of appointment directini 

me to report to the Office of Employment Services, located at 109 East 16th Street, New York, 

New Yark. I reported at the time and date scheduled. 1 bad a brief discussiol1 about my goals for 

futIJre emplO)'1Dent with a rcpre.scmative of rcspoudCDt HAMMONS. The representative for 

respondent HAMMONS advised me I would have to participate in tbc Wozk £xperie:nce 

Prosram ("WEPj 20 hours a week (4 hours/day. S dayslweelt). He told me to report to the 

Dcpanmcnt of Social Services, LiviJliston 18 Center (i72) at 98 Flatbush Avenue. BrOoklyn, 

New York, 11217. where 1 would do clerical work. A copy of the AssiiJllll.CIlt Infozmation 

S1I17m!Iry he pve me is '",ched hcmo as Exbiblt A. 

.. w.'_---_.', ----.,~. ---:--.----_._---..----,-------



7. No ODC eve: advised me how my hours o£WEP panic:ipuion were calodetecl. 

8. Al the Llvinpton IS Cemer, Audrey BrOw, the WEP 1UpCMaor, aligned me to 

an Unde.rcare Group in the Income Support Center. The U!Ider;are ~lIistant Office Manager 

usiiJICd me to do cIcrlcal work. My responsibilities incl11ded compilina information for various 

repons. which involvl:$ tallyins the number of cues prOCCl'ed each day by the cueworlcen. I 

was allO respolllible for Dlillg papers. answerlni the phone, and ~ incoming and 

outioin~ mail. 

9. My work responsibilitiea as a WEP panicipam were equiValem: to that of a City 

employee with 1I1e title "OfIice Aide III". 

10. In 1995. the of!ice manaaer clwlaed my duties as a WEP participant I was to 

compile Information for various reports, but on beha1f' of many more c:aaewotkm. 

11. In August 1995 lhean! 1i"om co-workmthat tbe:rewerejob opeZlinpfor clerb at 

IS Centers. I spoke to the ofBce manaser about my applying for ODe af'these positions, and abo 

told me my name bad been submitted. I also read a memo to directors af'IS Caners ukinS for 

1ists o£potemia1 applicantS. A copy oftha1 memo is attached hereto as Exhibit B. I was net 

hired. 

12. Instead, I tZ'Iined the person who was hired lcr the clerk position in rrsy office. She 

then took over the responsibility for compi1ins information lcr lOme af'the reports I bad been 

doing. 

13. In Jamwy 1996 I received a 1etter!-om a representative of respondent 

HAMMONS. adviIiDg me my hems ofWEP panic:lp&tion were inc:reuecIto 70 hours f!Ye:r'J twO 

weeks. A copy of that leUer is ""cbtd b=to as Exhibit. C. N a result, I thai worked It the 

Livinsston IS Center from 9 AM to 5 PM, S days a week, with one hour fcr hmch, for a total of 

35 houra a week. 

.. __ .................... - ... , .... . 



14. In the spring of 1996, I went to the nimh floor of'250 Church Street, the 

headquarters of'the New Yark City Human Resources AdministratiOD ("liRA'1, whele I spoke 

with a Ms. Nelly Per=. about the hiring procedure at HRA. She told me that the agency chose 

Dames submitted ~ to the priority that the ISC directon placed them in. She explained 
.' 

that the iiiCDC)' had Dot gOtteD to my name 011 the list and that I would have to wait. Aki tha1, I 

asked two staff members at the LivingstOnlSC to write lcttm of'recommendation for me to 

speed alOllg the hirin& process. A covy of the two RCOmmendation letten 1 received are attached 

hereto IS Exhibit D. In June 1996, I received from the Director and Deputy Dlrector of the 

Livingston ISC a Certificate of Appreciation for outstancii.ng achievement. A covy of'that 

certificate is atTached he:eto IS ExhIbit Eo 

15. Although my family's budget was reduced ill May 1996 to reflect to removal of" 

my husband from the budget, my work hours IlOt reduced at that time. My WEP superVisor, 

Audrey Brown, told me I need to wait U!1ti1 my case wasm:lassified tore1lect my husband's 

absence from the household to see if my hours would be re4uud. 

16. If the work I was pedomWli at that time had been done by a paid City employee, 

it would hAve been co~ at a sip1icamly hilher rate. On iIlfomution and belief, an 

Office Aide m would be paid DO less than SS.SO an hour. 

17. As I was worldng ill essentially the same position for approximately two yea:s, it 

seemed ,mJikely that my WEP assignment would lead to iUll-time employment with the City. 

18. Ifmy bour.I of WEll pu1icipatioll had beenzeduce41 could havetakel1refmher 

courses ill CCIIZIpUICI and sought employmem in thatfie1d. I took several computc:r courses ill 

the past lID!! did very well ill them, includiDg being the salutatoriaD of my ,Ius at Crown 

19. Since 1 was reqWed to be at work from 9 AM to S PM, 5 clays a week, It was 

extrcma1y dl1B~t for me to pIImIC other employment oppcntul1ities. 



20. On or about Auaust 12, 1996, I WI! told that my name bad been removed from 

the WEP rest=' at the Livingston ISC. No one lit the center or a: OES was able to explain to me 

why my name had been removed. A supervisor at OES told me that I would iet I letter from the 

BEOn-f program, but he did not tell me what the letter would say and he did DOt know when I 

would get the let=. 

21. lnNovember 1996, I received a letter callinS me in to the BEOn-f program on 

Novc:mbe:r 25. I went to the November 2.5 appoimment at the W'illouihby BEGIN Center whee 

I was reassigned to WE.P. thjs time at the Department of Health. I was iiven a refeml form for 

that assiillDlent which informed me that I was to worlc40 hours every two weeks. A ctJFY of that 

rde:ral form is attached hereto as Exhibit F. I was never told how the 40 hours was calculated, . 

aDd no 0= I spoke to about my assiamnent mentioned what waae :ate was used to determine the 

number of hours I was to work. 

22. If I do not participate in the Health Department WEP assignment, r could be 

subjec1ed to a sanction reducing my benefits. My grant is currmt1y not mouih to pay all of my 

bUls. On the-othe: hmd, 11'1 go to work to avoid a sanction, I would be worlcing at least part of 

the time for the City for free. 

23. I object to being assigned without being told what the Labor Department's 

determination of the prevailma wage rate is for this Dew assignment Also. I am cumntly 

coutes1il1g my assignment ~ugh the administrative process on grounds umelated to this suit. 

24. No prior appliCldion has been made for the rclief~ he::ein. 

WHEREFORE, it is rcspcctt\l11y requested that the Couzt pant the rdief lOuih1 herein. 



Statement by 
RALPH TRICOCHE 

WEPWorker 

Submitted to 

The Council ofthe City of New York 

Joint Hearing of the Committee on Parks, Recreation, 
Cultural Affairs and International Intergroup Relations and 

the Committee on General Welfare 

December 12, 1996 

"Oversight of the Parks Department Use of ~ 
Work Experience Program (WEP) Workers" 



j 

. 
Good afternoon. my name is Ralph Trioche. I live In Astoria. Queens and I was a 
. . \o\.p,. J 
participant in the Work Experience Program fromAugust through November of 1996. 

My first WEP assignment was in Astoria Park in Queens. I was there for two weeks 

before I was transferred to my own site. Athens Square Park. Athens Square is a 

playground parI< in Queens. I was responsible for taking care of this park with one 

other WEP worker. 

When I arrived at Astoria Park. I received no instruction or training to do my job. I was 

handed a rake and told to rake leaves. When I moved to Athens Park. I was dropped 

off by the supervisor and told to keep the park clean. The supervisor said, when he 

came by he wanted to see the park clean. I wasn't told I would be picking' up feces or 

how to deal with bloody needles. 

As the person responsible for the park, I did things like paint, clean bathrooms and 

pick up trash. People who used the park's bathrooms sometimes left feces on the 

floor, which I had to clean up. When I did painting, I had to scrape old paint off and I 

had no way of knowing what was In the paint chips that were flying Into my nose and 

mouth. At no time was I issued protective gear to do these things. I was not provided 

a mask or rubber gloves to do any of these JObs. I believe, I was entitled to a uniform of 

some kind including pants, shirt and jacket. When I went to work, I had to wear my 

own clothes which were ruined by the work I did. I received no extra money from 

welfare to buy clothes·to dO myWEP job. 

In doing my job, I picked up garbage and anything that people left in the park. I picked 

up bloody needles, pampers, kotex, dirty clothing, broken glass and feces. I received 

. no training as to how to pick these things uP and no protective equipment The only 

personal protective equipment I ever received was the one pair of gloves. I never 



• 

, . 
" . \. ~ . 

learned about any hazardous material, biological or chemical, virus or bacteria that I 

may have been exposed to by coming Into contact with blood or feces. 

) 
In doing my WEP job, I ran the same risk as the Sanitation worker who recently died '( 

doing his daily routine when a jug of acid that was left out for curbside pick up, 

exploded in his face. If I had been hurt doing the same type of daily routine, picking up 

some unknown hazardous material that had been left in the park, my story never 

would have made it in the paper. And I wouldn't have even received a decent burial. .r 

I had no chance of getting a real job with the Parks Department. I did th~ same job that 
, . 

city workers used to do, except I did it for slave wages. The WEP program is about 

exploitation, It's 'about indentured servitude with no chance for advancement or 

independence for obtaining a real job. 

:.: 
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Douglas Besharo>', a welfare scholar at the conservaiive AmeriC3.11 Enterprise Institute, said he rejected the 
culrure of poverty argument in the 19605 and still believes poverty then was reIaIed moSlly to high unemployment 
and discrimination. But, he said, the debate has moved to the right, with liberals wore likely to agree that ","dfure 
rules should be tightened to discourage those who don' need help from coming on the rolls. 

And while many on the left continue to reject the old culture argument, he said, "even liberals would say we have 
c:uI!waI and economic forces that are driving young people to irresponsible and ultimately self-destructive 
behavior.-

Judging the Results 
Hold Strive's approach up to a =tain light and it looks strikingly hamt: Worlc like a dog. Accept the wages 

offered. Don't complain about racism. Bow to authority. 

Sykes says that is the wrong way to view it "My clients are jobless, close to homeless. I am uy;ng to shock them 
into getting a foot on the ladder, to get enough experience to ask for berter wages. to stand up against racism.· 

But docs it really walk? Gary C. Walker, president ofPublicIPrivate Ventures in Philadelphia, a well-known 
group in the field of job training. cautions that Strive and many other programs M\'e not been subjected to careful 
studies to determine whether successful graduates would have found jobs anyway. 

"There is no way of knowing whether e-'eryonc needs that son oftreaanenl,· said Walker, who has visited Strive. 

The March session undersoores the challenge. 

Of the more than 50 clients who registered for the session. only 29 showed up the fiISt day. Fifteen graduated, 
Three ha"e already disappeared into "inactive" status. which means Strive can't contacl thew Or they are not 
looking for work, ofl£:n because they are back in jailor pregnant Nine of the students have jobs and the remaining 
three are still looking. 

Copyright 1997 The Washington Post 
The Washington Post 
June 16, 1997, Monday, Final Edition (SECTION: OP-ED: Pg. All) 

The Minimum Wage Debacle 
BYUNE: Paul Offiter 

Liberals are hailing the White House announcement that states must pay workfare participants the minimum 
wage, but they shouldn't be. The ruling tnay be good for organized labor, but it's bad news for welfare recipients 
and a raw deal for states. 

It all goes back to a year ago when critics w .... =eaming that the welfare bill then being debated by C<.ng:ress 
was weak on work. Rather than deal with the probletn, the president agreed to language mandating that half of all 
recipients be working within six years. 

The Congressional Budget Office said 31 the time that most states wouldn' make it because no additional funding 
was provided, but no one paid much attention. Now, under pressure from organjud labor, the president has agreed 
to a wage rule that all but guarantees they won't maJcc it. Caught in the middle are the nation's gavemors who 
opposed both the requirement "!ld the rule, but who now an: stud, with both. 

Please contact Dana Colarulli if you would Uke to receive the WR Daily Report by e-mail or if you have questions 
about articles found in this publication. (dcolarulli @acf.dhhs.9olt(.."aill or 202-401-6951 (voice)). 
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The adminisllalion's rule isn't a problem rigbr DOW. but within a year the miJljmum wage goes to S S.lS, and a 
couple ofy~ after that the worlc requirement increases to 30 hours a week. at whicb point almost every state will 
be in trouble. Then all bets are off. As SIllIes must put more and more recipients to work, and as the cost of doing 
so goes higher and higher. they will either have to come up with additional welfare funcling or cut recipients from 
the rolls. In the current environment, it's not hsn! to imagilIe how thai choice will come out 

The argument that all world3re jobs should pay the minimum "1Ige is appealing but also weak. For many young 
mothers wbo. have never held a job, worldSln: can provide the experience they n= before they seek private 
employment. In effect, it's part work, part Ir.Iining. Wages should be low so there's an incentive to find a real job. 
Moreover, workfare differs from private empl<JYDlent If you miss work but have a valid excuse (the baby siner 
didn't show UP. or the car broke down), you're not sanctioned in most places. If you have no excuse. you still gct 
the children's portion of the g;.utt 

PartIy ii's a desire not 10 hurt the children. and partly it's a recognition thaI many welfare mothers have serious 
problems - low IQ. substance abuse, little discipline - that make it difficult for them to hold regular jobs. They 
still should be required to work, bUI theY need specia1 belp, which is what theY get in world3re (in this respect. it's 
like sheltered workshops for the disablecJ). There's no reason why every rule designecJ for regular employment 
should apply. 

The administration says the minimum-wage rule is needed to protect the low-wage marl:et. "Current work.,,; 
were at risk of being n:plaeed bY lower-paid we1filre recipients in both the public and the priv.ue sectors,' writeS 

Mary 10 Bane. former assistant secretary ofHcaIth and Human Services. 

It's a fair point Forcing several million v.dfare mothers 10 work clearly will put cIownmrrd wage pressure on the 
job market But that's a consequence of the welfure bill the president signecJ, and it's a problem howe>'er we come 
out OQ the wage issue, The "'<IY to deal with it is through policies that supplement wages, such as the earned 
income taX crecJit. The new wage policy may belp, but it could also make maIlers worse. because more families will 
be kickecJ off the welfare rolls, thus adding to the competition for low-wage jobs and further depressing wages al 
the low end of the market. 

For President Clinton, it's another case of trying to have it both ways. Having carl.ier endorsed an unrealistic 
vision of welfare-to-work, he QOW agrees to a proposal that undennines that vision. Ha\ ing sought to appease the 
supporters of the work strategy, be now seeks to placate its hard-line opponents . 

. Faced with such criticisms, presidential assistant Bruce Reed argues that the states shouldn't be focusing on 
workfare anyway. "Our first preferenee has always been for Sl2.teS to place people in private-scctor jobs," he says. If 
onJy it wen: that easy. The Clinton people never have been willing to acknowledge the fact that their welfare 
monn stralegy d~ds hea\ily on public employment Sooner or later they'll have to. 

As the more employable recipients get jobs and leave the rol1s, stales will be left with the more difficult cases, the 
long-term recipients wbo have severe harriers to employment and for whom workfare is the oaly real alternative. 
'That's who is likely to be hun bY the new policy. 

The wriler is commissioner of bealth care financio for the District of Columbia. 

Please contact Dana Colarulli if you would like to reeeive the WR I'laily Report by &-mail or if you have questions 
about articles found in this publication. (deolaruni @ad.dhhs.9(w( ... mail) o· 202-401-6951 (voice». 

1\ 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: 
Subject: 

-----------•• -•••••••• Forwarded by Diana Fortuna/DPD/EOP on 06/13/97 05:51 PM •••••••• _ •• _............... ; ( ~o-.t--
t' ,I" 
r/ 

~ Diana Fortuna 
06/13/97 05:41 :28 PM 
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Record Type: Record 

To: Cynthia A. Rice/OPO/EOP 

cc: 
Subject: 

According to APWA and Lyn Hogan (who heard it from Mickey Kaus), there is something bad for 
private welfare to work efforts in the Ed/Workforce bill. I'm still not clear on details, but according 
to Elaine Ryan it says that under TANF, states may not require welfare recipients to participate in 1M. 
private sector jobs, subsidized private sector jobs, or subsidized public sector jobs, "unless the l"N Ii I 
recipient is compensated at the same rates, including periodic increases, as trainees or employees 7 
who are similarly situated in similar occupations by the same employer and who have similar 
training, experience and skills, and such rates shall be in accordance with applicable law. (Not clear 
what last phrase means; Elaine wonders if this is Davis-Bacon type stuff??) 

Not clear to me how much this requires beyond current practice, but Elaine and Mickey Kaus think 
it's very bad. Lyn says AFSCME snuck it in, and Haskins was shocked when he heard about it 
after the fact. 

On a second issue, Elaine raised an interesting criticism of Haskins' FLSA solution that mayor may 
not be significant, depending on how extensively you think states will make use of the trainee 1:" 
exemption. She sa s his Ian ua e mandates paying the minimum wage for trainees, which our L.ttJ' uj . 
position does not. Elaine is very muc into finding a so ulan e trainee If). f-J 
op-tion is Wide enough. She thinks everyone's picture of WOI kf8re being ditch·digging IS It v-'~ 
efroneously based on what G,u"ahi's doing, and that in fact states will create office workfare .... jl V--
assignmEWts that are closer to training. She just sent us a piece arguing that boL created a big ("t... ,,vi \ 
FL~emptlon for our school to work program by hanging their hat on the trainee exception, and hI J: ~I{ 
thinks there is a precedent there. J f II'" j >J • 
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Part III - Administrative, Procedural, and Miscellaneous 

Treatment of Certain Payments Received as Temporary Assistance 
for Needy Families (TANF) 

Notice 98-

SECTION 1. PURPOSE 

This notice addresses the federal income and employment tax 

consequences of payments received b~ individuals with respect to 

certain work activities performed in state programs under part A 

of title IV of the Social Security ~ct, as amended by the 

Personal Responsibility and Work Opportunity Reconciliation Act 

of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22, 

1996) (TANF payments). The notice sets forth certain conditions 

under which TANF payments are not income, earned income, or wages 

for federal income and employment tax purposes. The Treasury 

Department and the Internal Revenue Service intend to issue 

regulations that will address the federal income and employment 

tax consequences of TANF payments. The regulations generally 

will be effective retroactively to [INSERT DATE NOTICE IS 

RELEASED TO THE PUBLIC]. As app~ied to the interim period 

between [INSERT DATE NOTICE IS RELEASED TO THE PUBLIC] and the 

date the regulations are issued, the regulations will be 

consistent with this notice. 
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SECTION 2. SCOPE 

This notice addresses only the treatment of TANF payments 

under certain income and employment tax provisions of the 

Internal Revenue Code. Because this notice is based on the 

"general welfare doctrine" (see section 4.01, below), which is 

unique to the determination of federal tax liability, 
-t h.s hO iJ u 
F>O""" 

du"s ,'el Glvk·,..-'-'11V\-A 
iffi~lleaEiQR is intended regardjng the treatment or effect of TANF 

payments (or regarding whether an employment relationship exists) 

under any other provision of law, including the Fair Labor 

Standards Act and other federal and state employment laws. This 

notice does not reach a determination as to whether the recipient 

of TANF payments is a common law employee or is self-employed. 

For purposes of the analysis set forth herein, however, it is 
.. ----

assumed that the recipient of the TANF payments is a c man law 

employee. 

SECTION 3. BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, which replaced Aid to Families with Dependent Children 

(AFDC) with Temporary Assistance for Needy Families (TANP). AFDC 

required individuals to perform some work activities in order to 

continue to receive public assistance. TANF provides states with 

more flexibility than they had under AFDC to determine basic 

eligibility rules and benefit amounts. TANF also requires that 

specified percentages of individual recipients engage in"work 

activities and imposes penalties on the states for non-compliance 

with that requirement. 
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For pUrposes of TANF, the term "work activities" is defined 

under § 407(d) of the Social Security Act, 42·U.S.C- § 607(d), 

as: 

(1) unsubsidized employment; 

(2) subsidized private sector employment; 

(3) subsidized public sector employment; 

(4) work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 

sector employment is not a'Tailable; 

(5) on-the-job training; 

(6l job search and job readiness assistance; 

(7l community service programs; 

(8l vocational educational training (not to exceed 12 months 

with respect to any individual); 

(9) job skills training directly related to employment; 

(10) education direct ly related to employment, in the case 

of a recipient who has not received a high school diploma or a 

certificate of high school equivalency; 

(11) satisfactory at tendance at secondary school or in a 

course of study leading to a. certificate of general equivalence, 

in the case of a recipient who has not completed secondary school 

or received such a certificate; and 

(12) the provision of child care services to an __ individual 

who is participating in a community service program. 
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SECTION 4. TREATMENT OF TANF PAYMENTS 

.01 General Analysis. 

The federal income and employment tax consequences of TANF 

payments generally are determined under the following analysis. 

Payments by a governmental unit to an individual under a 

legislatively provided social benefit program for the promotion 

of the g~neral welfare that are not basically for services 

rendered ,are not includible in the individual's gross income and 

are not wages for employment tax purposes, even if the individual 

is required to perform certain activities to remain eligible for 

the payments. See Rev. Rul. 71-425, 1971-2 C.B. 76. Similarly, 

these payments are not earned income for Earned Income Tax Credit 

(EIC) purposes. If, however, taking into account all the facts 

and circumstances, payments by a gov~rnmental unit are pasically ~ 11 I 
·eVi'h thoLlqhSi)~1Y"C11.1Ih', \5;f· J1r?-c 

compensation for services rendered'l\then the ~ayments are -l , 
J. 

includible in the individual's gross income and are wages for 

employment tax purposes. Similarly, such payments generally 

earned income for EIC purposesj\ see ~t'V. ~\..1L .1.5-2,/(., 
~---------~~ __ ~ __ ~J 

are 

In addition, § 32(c) (2) (B) (v) of the Internal Revenue Code 

(as added by § 108S(c) of the Taxpayer Relief Act of 1997, Pub. 

L. No. 105-34, III Stat. 788 (August 5, 1997), and effective for 

taxable years beginning after December 31, 1997) provides that 

earned income for ,EIC purposes does not include amounts received 

for. "service performed in work activities as defined in paragraph 

(4) or (7) of section 407(d) of the social Security Act to which 

the taxpayer is assigned under any State program under part A of 

'---f p(1)pO~ ~11I ~ ~ Ho~ ~T 'yJ uvt-P-vI~ 



Where payments to a participant in a social benefit program are made by an 
entity for which the participant provides services, and some or all of the 
payments (whether termed "wages· or otherwise) are subsidized by a state or 
local welfare or work training agency, the participant is in essence engaged in 
subsidized employment. Under these circumstances, such payments are 
includible in the individual's gross income, are wages for employment tax 
purposes, and are earned income for EiC purposes. 
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title IV of such Act, but only co the extent such amount is 

subsidized under such State program." 

.02 Application of General Analysis to Certain TANF Payments. 

Due to the flexibility TANF affords states to determine 

basic eligibility rules and benefit amounts, a TANF payment may 

be made both for the promocion of the general ~elfare and as 

compensation for services. In these cases, it is extremely 

difficult to characterize the basic purpose of the payments. It 

is also not practically feasible to determine the relative 

proportion of the payment each purpose represents. 

In many of these cases, TANF payments are received in lieu 

of (and generally in amounts no greater than) payments the 

individual formerly received or would have received under AFDC 

based upon the individual's personal and family subsistence 

requirements. In these cases, the primary measure of the amount 

received is the personal or family need of the individual 

recipient rather than the value of any services performed. 

These cases typically share, and can be identified by, 

common characteristics. In cases where the following three 

conditions are satisfied, TANF payments ~ill not be includible in 

an individual's gross income, will not be earned income for EIC 

purposes, and will not be wages for employment tax purposes; 

(ll The only payments received by the individual with 

respect to the work activity are received directly from the 

state Or local welfare agency (for this purpose, an entity 

with which a state or local welfare agency contracts to 
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administer the state TANF program on behalf of the state 

will be treated as the state or local welfare agency); 

(2) The determination of the individual's eligibility to 

receive any payment is based on need and the only payments 

received by the individual with respect to the work activity 

are funded entirely under a TANF program (including any 

payments with respect to qualified state expenditures (as 

defined in § 409(a) (7) (B) (i) (I) of the Social Security Act)) 

and the Food Stamp Act of 1977; and 

(3) The size of the individual's payment is determined by 

the applicable welfare law, and the number of hours the 

individual may engage in the work activity is limited by the 

size of the individual's payment (as determined by 

applicable welfare law) divided by the higher of the federal 

or state minimum wage. 

The federal income and employment tax treatment of TANF payments 

that do not satisfy each of these three conditions is determined 

under the general analysis described in section 4.01, above. 

REQUEST FOR COMMENTS 

The Treasury Department and the Service invite comments on 

this notice and on the future regulations. In particular, 

comments are requested on the three conditions set forth in 

section 4.02 of this notice. Written comments shou~d be 

submitted by October 1, 1998. An original and eight copies of 

written comments should be sent to: 

Internal Revenue Service 
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Attn: CC:DOM:CORP:R 

Room 5228 (IT&A:Br2) 

P.o. Box 7604 

Ben Franklin Station 

Washington, DC 20044. 

DRAFT 

or hand delivered between the hours of 8 a.m. and 5 p.m. to: 

Courier's Desk 

Internal Revenue Service 

Attn: CC:DOM:CORP:R (Notice 98-__ ) 

Room 5228 (IT&A:Br2) 

1111 Constitution Avenue, NW 

Washington, D.C. 

Alternatively, taxpayers may submit comments electronically via 

the Internet by selecting the "Tax Regs" option on the IRS Home 

Page, or by submitting comments directly to: 

http://www.irs.ustreas.gov/prod/tax regs/comments.html (the IRS 

internet site). All comments will be available for public 

inspection and copying in their entirety. 

FURTHER INFORMATION 

For further information, contact Mr. Edwin B. Cleverdon at 

(202) 622-4920 regarding the income tax issues in this notice and 

Ms. Jean Casey at (202) 622-6060 regarding the EIC and employment 

tax issues in this notice (not toll-free calls) . 



tJ Cynthia A. Rice 11119/9806:21 :16 PM 

Record Type: Non-Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 

cc: 
Subject: FICA 

Treasury is really ready to blow. They want to get this out now. Fred was actually arguing for 
delay, just a little, so he could couple it with bad budget news, but he says if we have to go of 
course he'll make the most of it (he'd like the VP to be the one to give the news to the govs). 

Karen is ready and willing to call labor ". I've only been waiting to see if she can call and give them 
the Arizona news too. We're won't have HHS sign off on Arizona until Monday when we get Kevin 
Thurm into the room. 

So this is a long winded way of saying: shall I tell Treasury we'll go next week? Should I wait until 
Monday to tell them anything? 



R=JTT' tt'i .. ~", Mickey Ibarra 
~. 11/17/98 07:50:17 AM 
! 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: FICA 

-----.---------------- Forwarded by Mickey IbarraIWHO/EOP on 1 1 '1 7/98 07:52 AM ---------------------------

Fred Duval 11/16/98 06:32:27 PM 

Record Type: Record 

To: Karen Tramontano/WHO/EOP, Cynthia A. Rice/OPD/EOP, Mickey Ibarra/WHO/EOP 

cc: 
Subject: FICA 

A thought. Once we get final clearance on FICA, we must talk about timing. I don't want to just 
drop this. I want to time it with some bad budget news the states will be getting. (Conversly, I 
REALLY need this when some of the bad budget news does hit in a couple of weeks so PLEASE 
let's continue to press ahead so it is in our pocket). 
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Control Number: RR-l09108-97 

Part III - Administrative, Procedural, and Miscellaneous 

Treatment of Certain Payments Received as Temporary Assistance 
for Needy Families (TANF) .. - -

Not:ice 98-

SECTION I. PURPOSE 
Fa.' ... 1431 

This notice ~ddresses the federal income and employment tax 

consequences of payments received by individuals with respect to 

certain work activities performed in state programs under part A 

of title IV of the Social Security Act, as amended by the 

Personal Responsibility ana Work opportunity Reconciliation Act 

of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (AUgust 22, 

1996) (TANF payments). The notice sees forth certain condicions 

under which TANF payments are not irtcome, earned income, Or wages 

for federal income and emp~oyment tax purposes. The Treasury 

Department and the Interna1 Revenue Service intend to issue 

regulations chat will address the federal income and employment 

tax consequences of TlINP payments. The regulations generally 

will be effective retroactively co [INSERT DATE NOTICE IS 

RELEASED TO THE PUBLIC]. AS applied to the interim period 

between (INSERT DATE NOTICE Is RELEASED TO THE PUBLIC] and the 

date che regulat;!.ons are issued, the regulations will be 

consistent, with this notice. 



08/13/98 THU 14:05 FAX 202 456 5581 DOMESTIC POLICY COL 
.JUL...-o..;t ·.Lj~O ","u-;;o.· ""!""'-;) tr"'l""" rU1....l'-' 

" 

DRAFT 
- 2 -

SECTION 2, SCOPE 

This notice addresses only the treatment of TANF payments 

under certain income and employment tax provisions of the 

Internal Revenue Code. Because this notice is based on the 

"general welfare doctrine" (see section 4,01, below), wt~ch is 

, t h d ' , f f d 1 l' b'l' -t- ,.:5 hoi>'-'> un~que 0 t e eterm~nat~on a e era tax ~a 1 lty, aer 
J<l'ZS 1""'\ ,,~ml~ '. 

i~11eaajQR ~B ~R6e~QeQ regardjQg the treatment Or effect of TANF 

payments (or regarding whether an employment relationship exists) 

under any other provision of law, including the Fair Labor 

Standards Act and other federal and state employment laws. This 

notice does not reach a determination as to whether the recipient 

of TANF payments is a common law employee or is self-employed. 

For purposes of the analysis eet forth herein, however, it is 

assumed that the recipient of the TANF payments is a c 

employee. 

SECTION 3. BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, which replaced Aid to Families with Dependent Children 

(AFDC) with Temporary Assistance for Needy Families (TANP) , AFDC 

required individuals to perform SOme work activities in order to 

continue to receive public assistance. TANF provides states with 

moxe f~exibility than they had under AFDC to determine basic 

eligibility rules and benefit amounts. TANP also requires that 

specified percentages of individual recipients engage in' work 

activities and imposes penalties on the staees for non-compliance 

with that requirement. 

I4J 002 
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For purposes of TANP, the term "work activities" is def!ned 

under § 407(d) of the Social Security Act, 42 U.S.C. § 60?(d), 

as; 

(1) unsubsidized employment; 

(2) subsidized private sector employment; 

(3) sUbsidized public sector employment; 

(4) work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 

sector employment is no~ available; 

(5) on-the-job training; 

(6) job search and job readiness assistance; 

(7) community service programs; 

(8) vocational educational training (not to exceed 12 months 

with respect to any individual); 

(9) job skills training directly related to employment; 

(10) education directly related to employment, in the case 

of a recipient who has not received a high school d::i..ploma or a 

certificate of high school equivalency; 

(11) satisfactory attendance at secondary school or in a 

courlile of study leading to a, certificate of general equivalence, 

in the case of a recipient who has not completed secondary sehool 

or received such a certifi~a~e; and 

(13) the provision of child care services to aun indiVidual 

who is participa.ting in a community service program. 
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SECTION 4_ TREATMENT OF TANF PAYMENTS 

.O~ General AoalY5is. 

The federal income and employment tax consequences of TANF 

payments generally are determined under the following analysis_ 

Payments by a governmental unit to an individual under a 

legislatively provided social benefit program for the promotion 

of the g'lneral welfare that a~e not 08sically for .services 

rendered I are not includible in th~ individual's gross income and 
. \ 

are not wages for employment tax purposes, even if the individual 

is required to perform certain activities to remain eligible for 

the payments. See Rev. Rul_ 71-425, 1971-2 C.B. 76. Similarly. 

these payments are not earned income for Earned Income Tax Credit 

(Ere) purposes. If, however, taking into account all the facts 

and circumstances, payments by a gov~rnmental unit are basically 

compensation for services rendered, then the payments are 
J 

includible in the individual's graBS income and are wages for 
./ 

employment tax purposes. Similarly, such payments generally are --

earned income for EIC purposes. 

In add1cion, § 32{c) (2) (B) (v) of the Internal Revenue Code 

(as added by § 1085(c) of the Taxpayer Relief Act of 1997, pub. 

L. No. 105-34, 111 Stat. 788 (August 5,1997), and effective for 

taxable years beginning after December 31, 1997) provides that 

earned income for .EIC purposes does not include amounts received 

for. "service performed in work activities as defined in paragraph 

(4) or (7) of section 407{d) of the Social Security Act to which 

the taxpayer is assigned under any state program under part A of 
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title IV of such Act, but: only to the extent such amount ;i.15 

subsidi~ed under such State program." 

.02 Application of General Analysis to Certain ThNF Payments. 

Due to the flexibllity '!'ANF affords states to determine 

basic eligibility rules and benefit amounts. a TANF payment may 

be made both for the promot:ion of the general welfare and as 

compensation for services. In these cases. it is extremely 

difficult to charaeteri26 the basic purpose of the pa~ents. It 

is also not practically feasible to determine the re~ative 

proportion of the payment each purpose represents. 

In many of these cases, TANF payments are received in lieu 

of (and generally in amounts no ~eat:er than) payments the 

indiVidual formerly received or would have received ~der AFDC 

based upon the individual's personal and family subsistence 

requirements. In these cases. the primary measure of the amount 

received is the personal or family need of the individual 

reCipient rather than the value of any services performed. 

These cases typically share. and can be identif:led by. 

common characteristics. In cases where the following three 

conditions are satisfied, TANP' payments will not be i.ncludible in 

an individual's gross income. will not be earned income for EIe 

purposes, and will not be wages for employment tax purposes, 

(1) The only paymen~s received by the individual.. with 

respect to the work, activit:y are received directly from the 

state or local welfare agency (for this purpose, an entity 

with which a state or local welfare agency contracts to 
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administer the state TANF program on behalf of the state 

will be treated as the state or local welfare ~gency); 

(2) The determination of the individual's eligibility to 

receive any payment is based on need and the only payments 

received by the individual with respect to the work activity 

are funded entirely under a TANF program (including any 

payments with respect to qualified state expenditures (as 

defined in § 409(a) (7) (B) (i) (I) of the Social Security Act» 

and the Food Stamp Act of 1977; and 

(3) The size of the individual's payment is determined by 

the applicahle welfare law, and the number of hours the 

individual may engage in the work activity is limited by the 

size of the individual's payment (as determined by 

applicable welfare law) divided by the higher of the federal 

or state minimum wage. 

The federal income and employment tax treatment of TANF payments 

that do not satisfy each of these three conditions is determined 

under the general analysis described in section 4.01, above. 

REQUEST FOR COMMENTS 

The Treasury Department and the Service invite comments on 

this notice and on the future regulations. In particular, 

comments are requested on the three conditions set forth in 

section 4.02 of this notice. Written comments should be 

submitted by October 1, 1998. An original and eight copies of 

written comments should be sent to: 

Internal Revenue Service 



[fic081 z.wpd 

Welfare Reform: Application of FICA to Workfare Jobs 

Summary of Draft Notice 

The draft notice establishes that payments that meet the following three-part test 
will not be subject to FICA taxes or the EITC: 

• The only payments the individual receives for the work activity come 
directly from the state or local welfare agency, or its contractor; 

• Payment is funded entirely by TANF and/or food stamps; and 
• Size of the payment is limited by welfare laws; and the number of 

hours is limited by the size of the payment divided by the minimum 
wage. 

The policy would be effective immediately. After considering public comments, the 
IRS would then issue a formal regulation. 

The notice is based on IRS's 1971 "general welfare" doctrine, summarized in the 
guidance as "Payments by a government unit to an individual under a legislatively 
provided social benefit program for the promotion of the general welfare that are 
not basically for services rendered are not includible in the individual's gross income 
and are not wages for employment tax purposes, even if the individual is required 
to perform certain activities to remain eligible for the payments." 

The guidance notes that "Due to the flexibility TANF affords states to determine 
basic eligibility rules and benefit amounts, a TANF payment may be made both for 
the promotion of the general welfare and as compensation for services. In these 
cases, it is extremely difficult to characterize the basic purpose of the payments. It 
is also not practically feasible to determine the relative proportion of the payment 
each purpose represents." The guidance then discusses how in many cases the 
TANF payments are received in lieu of payments a family would have received 
under AFDC and are based primarily on family need. It then establishes the three 
part test listed above for those payments that will not be considered wages for tax 
purposes. 

The ruling contains a disclaimer: "This notice does not determine the treatment or 
effect of TANF payments (or regarding whether an employment relationship exists) 
under any other provision of law, including the Fair Labor Standards Act." 

Letter from Gerry Shea 

The July 30th letter from Gerry Shea said "To the extent language has been added 
to address concerns regarding potential adverse implications of the Treasury ruling, 
we appreciate those efforts. At the same time, we do not believe this cures the 

Page 1JI 
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problem, because by issuing a directive applying the "general welfare doctrine" to 
TANF payments where recipients are clearly engaged in services, Treasury's 
approach still sends the message that TANF recipients engaged in work activities 
are not like other workers." 

Page 2JI 
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E!oyd D. """'9 

July 30, 1998 

The AFL-CIO and the Clinton Administration share a keen interest in the fair treatment 
ofindividuaIs who are required to work as a condition of receiving Temporaty Assistance for 
Needy Families (T ANF)- The Administration has frequently stated its view, which we strongly 
share, that such individuals should be afforded the same status and protections as other workers, 
and should not be SUbjected to second-class status or inferior treatment. 

We understand that for several months, the Treasury Department and Internal Revenue 
Service have been working on a draft regulation to address the tax treatment ofT ANF payments 
for TANF recipients engaged in work activities. We believe that Treasury's proposed approach 
would relieve states and T ANF recipients of all tax liability (income tax, FUT A, and FICA) for 
TANF payments under the IRS's "general welfare doctrine." That doctrine has typically been 
applied in circumstances where individuals receive benefit payments and receive training but do 
not perfOllll services in exchange for their benefits. We are greatly concerned that applying the 
doctrine to TANF payments in circumstances where individuals are clearly performing services 
sends the message that these individuals are not "real workers," and jeopardizes their status as 
employees under labor and employment laws. Given its prior pronollnCements on the 
importance of employment protections for workfare participants, I am confident that the 
Administration shares this COncern. 

We have consistently taken the view, and have conveyed a detailed analysis supporting 
our view, that an approach utilizing existing "work relief' exemptions in the governing statutes is 
superior to the approach UIlder consideration by Treasury, because the "wod:. relieF approach 



JUL-30-S8.14:33 FROM:AFL CIO ,.' ~ 

Mr. Bruce Reed 
July 30,1998 
Page Two 

10.202 637 5138 

both meets the policy objectives of the Administration and the states without expanding IRS 
precedent and endangering employee status and related protections for T ANF wolken;. 

PAGE 

Earlier this week, we learned that Treasury had decided to proceed with iTS original 
"general welfare" approach, albeit with the addition oflanguage aimed at making clear that the 
ruling in no way was intended to have any effect on labor and employment laws. To the extent 
language has been added to address concerns regarding potential adverse implications of the 
Treasury ruling, we appreciate those efforTS. At the same time, we do not believe this cures the 
problem, because by issuing a directive applying the "general welfare doctrine" to TANF 
paymenTS where recipienTS are clearly engaged in services, Treasury's approach still sends the 
message that T ANF recipienTS engaged in work activities are not like other worken;. We believe 
such an approach would also constitute a significant expansion of the general welfare doctrine 
from current precedent 

We are greatly disappointed that the Administration appears to have decided to proceed 
down this path when a superior and less h.amJful approach is available to it, and we ask that the 
Administration reconsider its decision. If the Administration insists on following the "general 
welfare doctrine" course, it most ensure that it correctly applies, and does not expand, the 
doctrine. We ask that the Administration not publish any notice until we have an opportunity to 
discuss this matter. 

Thank you for your consideration. 

3/3 



Welfare Reform: Application of FICA to Workfare Jobs 

Summary of Draft Notice 

The draft notice establishes that payments that meet the following three-part test will not be 
subject to FICA taxes or the EITC: 

• The only payments the individual receives for the work activity come directly 
from the state or local welfare agency, or its contractor; 

• Payment is funded entirely by TANF and/or food stamps; and 
• Size of the payment is limited by welfare laws; and the number of hours is limited 

by the size of the payment divided by the minimum wage. 

The policy would be effective immediately. After considering public comments, the IRS would 
then issue a formal regulation. 

The notice is based on IRS's 1971 "general welfare" doctrine, summarized in the guidance as 
"Payments by a government unit to an individual under a legislatively provided social benefit 
program for the promotion of the general welfare that are not basically for services rendered are 
not includible in the individual's gross income and are not wages for employment tax purposes, 
even if the individual is required to perform certain activities to remain eligible for the 
payments. " 

The guidance notes that "Due to the flexibility TANF affords states to determine basic eligibility 
rules and benefit amounts, aT ANF payment may be made both for the promotion of the general 
welfare and as compensation for services. In these cases, it is extremely difficult to characterize 
the basic purpose of the payments. It is also not practically feasible to determine the relative 
proportion of the payment each purpose represents." The guidance then discusses how in many 
cases the TANF payments are received in lieu of payments a family would have received under 
AFDC and are based primarily on family need. It then establishes the three part test listed above 
for those payments that will not be considered wages for tax purposes. 

The ruling contains a disclaimer: "This notice does not determine the treatment or effect of 
T ANF payments (or regarding whether an employment relationship exists) under any other 
provision of law, including the Fair Labor Standards Act." 

Letter from Gerry Shea 

The July 30th letter from Gerry Shea said "To the extent language has been added to address 
concerns regarding potential adverse implications of the Treasury ruling, we appreciate those 
efforts. At the same time, we do not believe this cures the problem, because by issuing a 
directive applying the "general welfare doctrine" to T ANF payments where recipients are clearly 
engaged in services, Treasury's approach still sends the message that TANF recipients engaged 
in work activities are not like other workers." 
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tt':':L.. Mickey Ibarra t.' ,,'" 08/06/9807:24:26 PM 
, 
Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: 
Subject: FICA 

Can you help us out here? 
---------------------- Forwarded by Mickey IbarraIWHO/EOP on 08/06198 07:03 PM ---------------------------

Fred Duval 08/06/9806:45:48 PM 

Record Type: Record 

To: Mickey IbarraIWHO/EOP 

cc: 
Subject: FICA 

In case it comes up, three Govs office have now called in to see if we have met our latest 
commitment of getting FICA done this week. It is apparent that we won't. 



Diana Fortuna 

Record Type: Record 

(==~)=====O~7~/~27m/9~8~O~7~:4~2~:5~7F= 
PM 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, William P. MarshaIlIWHO/EOP 

cc: Laura EmmettIWHO/EOP 
Subject: We have a new draft from Treasury 

It incorporates all the agreements we made with DOL, except that it modifies the "because" 
language to reflect the compromise Treasury worked out with the IRS. I will fax copies to Cynthia 
and Bill, and to Marvin Krislov as well. Not as bad as I feared a few hours ago, but DOL may still 
perceive as back-sliding off on Friday's deal. Bill, what do you think? 

Here's the compromise (most relevant language in italics): 

Language DOL loved that the IRS balked at: 
"Because this ruling is based on the general welfare doctrine and assumes that a recipient of 
payments is in a common law employment relationship, and because the considerations underlying 
the general welfare doctrine are unique to the determination of federal tax liability, no implication is 
intended as to the treatment or effect of such payments or as to whether an employment 
relationship exists under any other provision of law, including the FLSA and other federal and state 
employment laws." 

New compromise with IRS that we must vet with DOL: 
"Because this notice is based on the general welfare doctrine, which is unique to the determination 
of federal tax liability, no implication is intended regarding the treatment or effect of TANF 
payments (or regarding whether an employment relationship exists) under any other provision of 
law, including the Fair Labor Standards Act and other federal and state employment laws. This 
notice does not reach a determination as to whether the recipient of TANF payments is a common 
law employee or is self-employed. For purposes of the analysis set forth herein, however, it is 
assumed that the recipient of the TANF payments is a common law employee." 



rlJ~ i ~;:k~y Ibarra 
f.' ..,~ 07/31/9809:06:33 AM 
, 
Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: John PodestaIWHO/EOP, Fred OuVaIIWHO/EOP 
Subject: FICA 

We are about out of time on this issue. NGA opens tomorrow. Please give me status report ASAP. 
Thanks. 
---------------------- Forwarded by M~ckey IbarraIWHO/EOP on 07/31/98 09:05 AM ---------------------------

Fred Duval 07/30/98 10:01 :31 PM 

Record Type: Record 

To: Mickey IbarraIWHO/EOP 

cc: 
Subject: 

for Sr staff - still no closure on FICA 



Diana Fortuna 

Record Type: Record 

07/27/98 02:59:28 
PM 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, William P. MarshaIlIWHO/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: Possible bad news from Treasury 

We haven't gotten the new draft yet because the IRS is not happy with the new language that 
Treasury has put forth that DOL loves (saying that Treasury assumes there IS an employment 
relationship. (Tax policy has been simultaneously talking to the IRS and us.) Treasury will try hard 
to convince them, but this could be rotten if we can't even offer what we've already put on the 
table. And unfortunately Lubick mentioned this wonderful new language at the Arnold&Porter 
meeting today, so the unions know about it. 
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Diana Fortuna 

Record Type: Record 

07/29/98 10:54:11 
'M 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP, William P. 
Marshall/WHO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Conversation J just had with Marvin on FICA 

I just talked to Marvin Krislov to get a preview of where DOL is prior to this noon meeting. He said: 

• he can't speak for AFL. They were "ballistic" after Arnold&Porter/Treasury meeting Monday 
because Treasury represented this to them as a done deal, and also suggested more than they 
should have that the new draft was OK with DOL. 

• Notice still presents some risk; he's not sure how much this adds to the current risk, although 
he termed it "not overwhelming" 

• he said that Treasury has made efforts to reduce the risk. 
• he thinks it would be very helpful if the AFL could see the latest draft, to mend fences, see if 

they are comfortable or have suggestions. He said he spoke to Elena about this and she 
"seemed open" to the idea. 

Showing it to the AFL could get us into another round of back and forth, obviously. so that's a risk 
we should consider. 

Laura: please hand this to Elena . 
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POL Suggested Changes to Draft IRS Ryling 

1. Page 5, line 4, start the sentence: "In many of these cases, TANF payments .. _" 

This makes it clear that these are a subset of cases where the TANF payment is both 
promotion of general welfare and compensation for services where it is difficult to 
characterize the basic purpose. This is the basic thesis underlying the ruling. 

- 2. Modify the suggested phrase which Treasury wants to add (no. 1 on cover sheet) to 
read as follows:-

"Because this ruling is based on the general welfare doctrine and not on a 
determination as to whether the common law employment test is met. and 
because the considerations underlying the general welfare doctrine are unique to 
the determination of federal tax liability, no implication is intended as to the 
treatment or effect of such payments or as to whether an employment 
relationship exists under any other provision of law, including the FLSA and other 
federal and state employment laws." 

This change makes it much clearer that the general welfare doctrine is unique to tax 
law, and should strengthen the argument that it is not related to a determination of 
employment relationship which would impact on employment laws. 

3. Please note that it is our understanding that the handwritten changes on page 6 
have been incorporated in the ruling, to read as follOWS: 

"The size of the individual's payment is determined by the applicable federal and 
state welfare laws, and the number of hours the individual may engage in the 
work activity is limited by the size of the individual's payment (as determined by 
applicable federal and state welfare laws) divided by the federal or state 
minimum wage." 

!ill 002 
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1. Restore the language from the section entitled AwJication of Facts and Circumstances ... in 
(February 19 draft) that was deleted from Section 4.02 of the July 15 draft. The elimination of 
the language in the earlier draft is hugely problematic because it eliminates the 
acknowledgment that the T ANF payment can serve as both a payment to promote the general 
welfare and compensation for services. 

• In order for states to count the benefit check towards the MW when recipients work for 
the state, they must acknowledge that the check is compensation for wages owed. To the 
extent the IRS ruling characterizes the benefit as not for services rendered (or fails to 
acknowledge the dual pmpose), it may create a conflict for states that want to/need to 
expressly acknowledge they are compensation for FLA. purposes. 

Note that even if this language is restored, we should have an understanding with IRS 
that if a state raises a question about how it can be not wages for IRS and wages for 
FLA., this language constitutes an acknowledgment that it can have these different 
natures for different purposes ... and they will so respond if asked by any state. 

• In addition, the July 15 fonnulation makes it more difficult to make the case that a 
welfare recipient in work experience or community services is an employee and entitled 
to the minimum wage and other labor protections. 

2. Restore language from February draft to Section 4.01 so that the second sentence (top of page 
4) reads: 

" ... rendered are not indlucidble in the individual's gorss income and are not treated as 
wages for employment tax purposes ... II 

3. Restore language from February draft to Section 4.01 so that the fourth sentence (page 4, line 
4) reads: 

"Similarly, payments made other than as emplo.yee compensation or as earnings from 
self-emplpvment are not earned income. . ." 

4. Page 5. line 4, (Feb 19 draft) start the sentence: "In many of these cases, TANF payments .... " 

• This makes it clear that these are a subset of cases where the T ANF payment is both 
promotion of general welfare and compensation fur services where it is difficult to 
characterize the basic purpose. This is the basic thesis underlying the ruling. 

5. ModifY the suggested phrase which Treasury wants to add (no. I on cover sheet) to read as 
follows: 

f4I 002 



D7/23/98 THU 16: 54 FAX 202 219 7257 • 

"Because thjs mHng is based on the general welfare doctrine and not on a detennination 
as to whether the common law employment test is met. and because the considerations 
underlying the general welfare doctrine are unique to the detennination of federal tax 
liability, no implication is intended as to the treatment or effect of such payments or as to 
whether an employment relationship exists under any other provision of law, including 
the FLA. and other federal and state employment laws." 

• This change makes it much clearer that the general welfare doctrine is unique to tax law, and 
should strengthen the argument that it is not related to a detennination of employment 
relationShip which would impact on employment laws. 

6. Please note that it is our understanding that the handwritten changes on page 6 have been 
incorporated in the ruling, to read as follows: 

"The size of the individual's payment is determined by the applicable federal and state 
welfare laws, and the number of hours the individual may engage in the work activity is 
limited by the size of the individual's payment (as detennined by applicable federal and 
state welfare laws) divided by the federal or state minimum wage." +. Note that these comments and the commen:J:~e~ave provided to Treasury in the past reduce 

the risk that working welfare recipients will be eprived of employment protections to which 
they are entitled. There is still a risk to the F ~. -- and a far greater risk to other workplace laws 
like the Civil Rights Act, the ADA and the NLRA where courts expliCitly look at the tax 
treatment of "wageslpayments" in determining w-hether workers are covered by these laws. 

IaJ003 



Diana Fortuna 

Record Type: Record 

07/23/9804:13:26 
PM 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, William P. MarshalllWHO/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: more from Treasury 

1. Re the language that DOL was so concerned that Treasury had dropped: Treasury dropped it 
because they thought DOL would like it better that way. I'm triple-checking this, but it appears 
they would be happy to add it back in if that's what DOL wants. 

2. Arnold & Porter is tentatively Monday morning at lOam, Don Lubick's office, room 1000 of 
main Treasury. Bill Marshall says he can attend. 



Diana Fortuna 

Record Type: Record 

07/24/9811 :08:31 
:"u1 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: from fred duval 

---------------------- Forwarded by Diana FortunalOPD/EOP on 07/24198 11 :13 AM ---------------------------

Fred Duval 07/24/98 10: 54:03 AM 

Record Type: Record 

To: Diana FortunalOPD/EOP 

cc: 
Subject: Re: what are you hearing ... 1m 

They have cut me some slack and will not do policy, BUT instead, will likely express their 
frustration orally at next Tuesdays press conf on welfare. 



Diana Fortuna 

Record Type: Record 

07/23/9812:48:48 
PM 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Latest from Treasury 

Don Lubick & co. just called. 

1. On Arnold & Porter, they say we should wait until Monday to have the meeting. They say the 
key A&P guy is in Europe, and that having the meeting tomorrow would be counterproductive .-- the 
unions would feel like they were doing an end run around their smartest guy on this issue whe n an 
extra day would allow him to be there and articulate their best arguments. I told them that, if our 
goal is to have this released Tuesday, a meeting on Monday would lessen the value of the mee1:ing 
because the unions would know that the meeting couldn't possibly have any influence on the 
notice. They, of course, didn't seem to mind that. 

This raises the question of whether we really want to or need to -- or can -- have this out on 
Tuesday, because of whatever Governors event is happening that day. Since the Marvin language 
controversy is not yet resolved, I'm not sure Tuesday is realistic from that angle anyway. 

What do you think? Should we absolutely insist on tomorrow, or tell them Monday is OK? 

2. They say they haven't circulated anything new to MarvinlDOL. Someone may have sent them a 
copy of the full notice, but they say it would have been the most recent version. 



Diana Fortuna 

Record Type: Record 

(~r)====~O~7~/~17~/~98~O~5~:~15~:~11~ 
PM 

To: Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP, William P. MarshaIlIWHO/EOP 

cc: Laura EmmettIWHO/EOP 
Subject: conversation with Treasury 

Talisman said OK. He wasn't happy, in that he said they've already gone far beyond their usual 
process on this issue, but he agreed he'd call the A&P guy right now to set up a meeting, He said 
the client attended the meeting the other time they met with A&P, so he assumes they'd come 
now. (The other meeting was perhaps 6 months ago, before A&P wrote this paper, when they first 
laid out the alternative idea to Treasury.) He gave me the caveat that he doesn't want it to be a 
negotiating session. I told him that is not our goal, and I made it clear that we are in no way 
asking Treasury to reconsider its position, but that we would expect them to layout their reaction 
to A&P's arguments. I said we would attend not in a substantive role, but to observe and make 
sure everyone's clear on the purpose of the meeting. 

I told him we wanted the meeting Tuesday. 
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Items for Discussion on Draft IRS Ruling 

Attached is a one-page sununary of the draft IRS ruling with all the key language in it, as well as the 
full notice itself. We have two issues to discuss. 

I. Treasury is considering adding a phrase to the scope section (in bold below) to strengthen the 
ruling's statement that no implication is intended as to employment laws: 

Because the considerations underlying the general welfare doctrine are unique to the 
determination of federal tax liability, no implication is intended as to the treatment or effect of 
such payments or as to whether an employment relationship exists under any other provision oflaw, 
including the FLSA and other federal and state employment laws. 

2. More minor issue -- we need not discuss today: Treasury is considering adding the language in 
bold below to the 2nd criterion for the FICA exemption. Their goal is to address the concern that 
states might try to run state payrolls or other government programs through T ANF in order to get 
the FICA exemption. However, they are open to dropping this idea if we think it will create more 
trouble than it's worth. 

Criteria 2: The determination of the individual's eligibility to receive any payment is based on 
need, and the only payments received by the individual with respect to the work activity are funded 
entirely under aT ANF program ... and the Food Stamp Act. 

Iill 002 
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Summary of Draft IRS Ruling 

Purpose: Notice sets forth certain conditions under which T ANF payments will not be treated as 
income, earned income, or wages for federal income and employment tax purposes. IRS seeking 
comments on notice and will issue a regulation. 

Scope: Addresses only "treatment ofTANF payments under certain income and employment tax 
provisions of the Internal Revenue Code. No im.plication is intended as to the treatment or effect of 
such payments or as to whether an employment relationship exists under any other prOvision of law, 
including FLSA and other federal and state employment laws." 

Background: Describes TANF. 

Treatment of T ANF Payments - Iu General: This section summari~es a 1971 Treasmy ruling 
known as the general welfare doctrine: ''Disbursements by a governmental unit that are made to an 
individual undeT a legislatively provided social benefit program for the promotion of the general 
welfare, and that are not made basically for services rendered, are excludable from the individual's 
gross income and are not treated as wages for etnployment tax purposes, even if the recipient is 
required to perform certain activities to remain eligible for such payments.... If, however, taking 
into account all the facts and circumstances, such payments by a governmental unit are basically 
compensation for services rendered, then the payments are includible in the individuals' gross 
income and are treated as wages for employment tax purposes." 

Treatment oCTANF Payments - Application offacts and circumstances analysis to certain 
T ANF payments: " ... a T ANF payment may be made both for the promotion of the general welfare 
and as compensation for services. In these cases, it is extremely difficult to characterize the basic 
purpose of the payments. It is also not practicaJly feasible to determine the relative proportion each 
purpose represents of the payment. 

"In many cases, however, T ANF payments are received in lieu of (and generally in amounts no 
greater than) payments the individual foonerly received or would have received under AFDC based 
upon the individual's personal and family subsistence requirements. In these cases, the primary 
measure of the amount received is the personal or family need of the individual recipient rather than 
the value of any services performed. These cases typically share, and can be identified by, CODUnon 
characteristics. 

"Accordingly, in cases where the following 3 conditions are satisfied, TANF payments will not be" 
taxable: 

"1. The only payments received by the individual with respect to the work activity are received 
directly from the state or local welfare agency" (or a contractor that administers TANF). 

"2. The only payments received by the individual with respect to the work activity are funded 
entirely under a TANF program ... and the Food Stamp Act. 

"3, The size of the individual's payment [including food stamps] is determined by the applicable 
federal and state welfare laws, and the number of hours the individual may engage in the work 
activity is limited by the size of the individual's payment (as determined by applicable federal or 
state welfare law) divided by the federal or state minimum wage." 

141003 
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DRAFT ... 
Draft Date: 02/19/98 Control Number: RR-l09108-97 

Part III - Administrative, Procedural, and Miscellaneous 

Trea"menc of Certain Fayments Received as Temporary Assistance 
for Needy Families (TANF) 

Notice 98-

PURPOSE 

This notice addresses the federal income and employment tax 

consequences of payments received by individuals with respect to 

certain work activities performed in state programs under part A 

of title IV of the Social Security Act, as amended by the 

Personal Reeponsibility and Work Opportunity Reconciliation Act 

of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22, 

1996) (T~ payments). The notice sets forth certain conditions 

under whi ch TANF payments will not be treated as incoll)e, earned 

income, or wages for federal income and e~ployment tax purposes, 

The Treasu.ry Department and the Internal Revenue Service intend 

to issue regulations thac will address the federal income and 

emplDymen~ tax consequences of TANF payment's. The regulations to 

be issued will be effective as of the date of this notice. 

Pending issuance of these regulations, the proviSions of this 

notice apply. 

SCOPE 

This notice addresses only the treatment of TANF payments 

under certain income and employment tax provisions of the 
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Internal Revenue Code. No implication is intended as to the 

creatm",nt or effect ot such payments or as to whether an 

@J005 _ 
P.03/08 

e~ployment relationship exists under~ny other provision 

incIUdin~he Fair Labor standards Act and other federal 

state employment laws~-Ud<T~~e~~~~ 

of law, 

and. 

BACKGROUND 
yv, 

Congress r~formed the welfare system through the enactment 

of PRWORA, ~hich replaced Aid to Families with Dependent Children 

{At PC) With Temporary Assistance for Needy Families. AFDC 

require~iPients to perform some work activities in order to 

" continue to receive public assistance. TANF provides states with 

more flexibility tban chey had under AFDC to determine bas1c 

eligibility rules and benefit amounts. TANF also requires that 

specified percentages of recipients engaged in work activities 

and imposes penalt~es on the states for non-compliance with that 

requirement. 

For purposes of TANF, the term "work activities" is defined. 

under §407(d) of the Social Security Act as: 

11) unsubsidized employment; 

(2) subsidizeQ private sector employment; 

(31 subsidizea public sector employment; 

(4) work experience (including work associated with the 

refu~bishing of pUblicly assisted housing) if sufficient private 

s~ctor employment is not available; 

(S) on-che-job training; 

(6) job search and job readiness assistance; 
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(7) community service programs; 

(8) vocational educa~ional craining (not to exceed 12 months 

with respect to any individual); 

(9) job skills training directly related to employment; 

(10) education directly related to employment, in the case 

of a recipient who has not received a high school diploma or a 

certificate of high school equivalency; 

(11l satisfactory attendance at secondary school or in a 

course of study leading to a certificate of general equivalence, 

,i"- the case of a. recipient who has not' completed secondary school 

or received such a certificate; and 

(12) the provision of child care services to an individual 

who is participating in a community service program. 

42 U.S.C. § 607(d). 

TREATMENT OF TANF PAYMENTS 

A, In General. 

Generally, the federal income and employment tax 

consequences of TANF payments are determined under the following 

analysis. 

Disbursements by a governmental unit that are made to an 

individual under a legislatively provided social benefit program 

for the promotion of the general welfare, and that are not made 

basically for services rendered, are excludable from the 

individual's gross income and are not treated as wages for 

employment Cax purposes, even if the recipient is required to 

perform certain actiyities to remain eligible for such payments. 
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Similarly, payments made other than as employee compensation or 

as earnings from self-employment are not earned income for Earned 

Income Tax Credit (EIe) purposes. If, however, taking into 

account all the facts and circumstances. such payments by a 

governmEntal unit are basically compensation for services 

rendered, then the payments are includible in the indiVidual's 

gross income and are treated as wages for employment tax 

purposes. Similarly, payments made as emp~oyee compensation or. 

as earnings from self-employment generally are treated as earned 

income for EIC purposes (but see Ii 32 (c) (2) (13) (v) of the' Internal 

Revenue Code, discussed below) . 

Section 3:2 (c) (:2) (B) (V) (as added by § lOBS (c) of the 

Taxpayer Relief Act of 1997, Pub. L. No. 105-34, III Stat. 788 

(August 5, 1997), and effective for taxable years beginning af~er 

December 31, 1997) provides that earned income for EIe purposes 

does not ~nclude amounts received for "service performed in work 

activities as defined in paragraph (4) or (7) of section 407(d) 

of the Social Security Act to which the taxpayer is assigned 

under any State program under part A of title IV of such Act, but 

only to the extent such amount is subsidized under such State 

program. " 

B. Application of fgcts and circumStances analysiS kg certajn 
TANF payments_ 

Due to the flexibility T~F affords states to determine 

basic eligibility rules and benefit amounts, a TANF payment may 

be made both for the promotion of the general welfare and as 

compensation for services. In these cases, it is extremely 
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difficul~ to characterize the basic pUrpose of the payments. It 

~s also not practically feasible ~o determine the relative 

propor~ion each purpose repr85en~s of the.payment. 

In many cases, however, TANF payments are received in lieu 

of land generally in amounts no greater than) paymen~s the 

individual formerly received or would have received under AFDC 

based upon ~he indiVidual's personal and family subsistence 

requirernen~s. In these cases, the primary measure of the amount 

received is the personal or family need of the individual 

recipienc rather than the value of any services performed. These 

caSes typically share, and can be identified by, common 

characteristics. 

Accordingly, in cases where the following three condit·ions 

are satisfied, TANF payments will not be includible in an 

individual's gross income, treated as earned income for EIe 

purposes, or treated as wages for employment tax purposes (the 

federal income and employment tax treatment of TANF payment that 

do not satisfy each of the following three conditions is 

determined under the general analysis described in paragraph (AI 

above) : 

(1) The only payments received by the individual with 

respect to the work activity are received directly from the staee 

or local welfare agency (for this purpose: an entity with which a 

state or local welfare agency contracts to administer the state 

TANp'program on behalf of the state will be treated as the state 

or local welfare agency); 
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(2) The only payments received by thi individual with 

respect 1:0 the work activity are funded JntirelY under a TANF 

program (including any paymen1:s with res4ect to qualified state 
~ I 
expenditures (as defined in § 409 (aJ (7) (13) (i) of the Social 

Securit Act» and the rood Stamp Act 91 1977 ; 11r1d. 1. £; 
S,'~,a~ If'lhV'!" pO-!? rl- tS' ctif- lJ::J1"ff!. tf'f!T+.F fAJI'/1/' 

(3) ~he numb~r of hours the inaivi ual may engage ~n the -e~ 

work activity is limited by the 9i2e of the individual's payment (' -

(as deeermined by applicable federal or stats welfare law) 

di vided by the federal or state minimum wage. 

EQUEST FOR COMMENTS 

The Treasury Department and the Service invite comments on 

this notice and on the fueure regulae ions . In particular, 

comments are requested on the three conditions set forth in the 

"Treatment of workfare Payments" section of this notice. Written 

comments should be submitted by April 1, 1998. An original and 

eight copies of written comments should be sent to: 

Internal Revenue Service 

Attn: CC:DOM:CORP:R 

Room 5229 (IT&.A:Br2) 

P.O. Box 7604 

Ben Franklin station 

Washington, DC 20044. 

or hand de~ivered between the hours of 8 a.m. and 5 p.m. to: 

Cour:!.er's Desk 

Internal Revenue Service 

Attn: CC:DOM:CORP:R (Notice 98-
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Room 522B (IT&A:Br2) 

1111 Constitution Avenue, NW 

Washington, D.C. 

DRAFT 

AlteJ;"natively, taxpayers may submit comments electronically via 

the Internet by selecting the "Tax Regs" option on the IRS Home 

Page, or by sUbmitting comments directly to,: 

http://www.irs.ustreas.gov/prod/tax_regs/comments.html (the IRS 

internet site). All comments will be available for public 

inspection and copying in. thefr entirety. 

FURTHER INFORMATION 

For further informat ion, contact Mr. Edwin B, Cleverdon at 

(202) 622-4920 regarding the income tax issues in this notice and 

Ms, Jean Casey at (202) 622-6060 regarding the EIe and employment 

tax issues in this notice (not toll-free calls) . 



Diana Fortuna 

Record Type: Record 

To: William P. MarshalllWHO/EOP 

07/16/98 11 :05: 12 
AM 

cc: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Laura EmmettlWHO/EOP 
Subject: Treasury language on FICA/workfare for our review asap 

Treasury just gave me its edit on how to strengthen the FICA notice's caveat that the tax reasoning 
should not be imported into FLSA decisions. It doesn't seem overwhelmingly creative to me, but 
I'm not sure how picky to be at this point. Treasury is holding off on getting clearance on this from 
the IRS until we say we're comfortable, so we should act on this asap. I assume we will not 
share this with DOL until after the IRS signs off, because DOL should see it when it's ready to go 
out the door, but let me know if you disagree. 

On timing, Treasury says early next week, although not with 100% certainty. 

New language in bold: 
Because the considerations underlying the general welfare doctrine are unique to the 
determination of federal tax liability, no implication is intended as to the treatment or effect 
of such payments or as to whether an employment relationship exists under any other 
provision of law, including the FLSA and other federal and state employment laws. 
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Record Type: Record 

To: Diana FortunalOPD/EOP 

cc: Cecilia E. Rouse/OPD/EOP, Elena Kagan/OPD/EOP 
Subject: Re: any news on Michigan? ~ 

on Michigan -- the Secretary is keeping her own counsel on this one -- we've made suggestions 

since Bruce, Mickey, Fred, Elena all have said that FICA will be decided b/4 the governors meeting 
-- I just want to make sure that we are clear that unless there is language that is satisfactory to the 
Department of Labor and to our labor allies --- these are commitments we have made -- we are not 
going to be comfortable moving on this --- we just had a major process snafu today we don't need 
another one -- thanks 



I Karen Tramontano 07/15/98 Ii 
Record Type: Record 

To: Diana Fortuna/OPD/EOP 

cc: Cecilia E. Rouse/OPD/EOP 
Subject: Re: any news on Michigan? ~ 

actually i have to talk wi dol about whether the secretary talked wi engler --- i will try to do that 
tomorrow. kt 

where are we wI fica ----- i spoke wI bill marshall loda" and the laogllage had not be worked out 
wi treasury --- yet, folks keep saying this is going to happen. podesta is concerned about whether 
the doillabor are okay wi the caveats --
would you let me know what's the status, thanks 
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Record Type: Record 

To: Mickey IbarraIWHO/EOP, Elena Kagan/OPD/EOP 

ce: Diana Fortuna/OPD/EOP, Fred DuVaIIWHO/EOP 
Subject: NGA and FSLA 

Carper's office called and asked if NGA could have a heads-up before we announce our decision on 
FSLA, Will this happen this week? 



r::t=rrr' tt+~~ Mickey Ibarra 
~.' 07/15/98 04:30:33 PM , 
Record Type: Record 

To: William H. White Jr.IWHO/EOP 

cc: Elena Kagan/OPO/EOP, Diana FortunaIOPD/EOP, Fred DuVallWHO/EOP 
Subject: Re: NGA and FSLA ~ 

I sure hope it will happen this week! Bruce said tie was trying to get it done last week. The 
notification issue is senstive and we need to coordinate closely with Karen Tramentano for labor 
groups who have a stake in this as well. 



Diana Fortuna 

Record Type: Record 

To: Fred DuVal/WHO/EOP 

07/16/9803:33:19 
PM 

cc: See the distribution list at the bottom of this message 
bcc: 
Subject: FICA/workfare notice m1l 

Today Treasury is giving us the new language we asked for that is intended to address labor's 
issue, and we plan to discuss it with DOL tomorrow morning. Treasury has not yet cleared it with 
the IRS, but they anticipate that will take only a day or so. Treasury says they can be ready to go 
early next week. However, DOL's readiness is a separate question, and we hope we can resolve 
that at our meeting tomorrow. 

Fred Duval 07/16/98 11 :50:30 AM 

Fred Duval 07!1 6/98 11: 50:30 AM 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: See the distribution list at the bottom of this message 
Subject: 

I have a briefing tomorrow with the Demo Govs staff in preparation of NGA at the end of the 
month. Among the major questions will be FLSA. I am trying to convince them to help us kill an 
NGA statement critical of us on this. They won't settle for "its coming" Are we ready yet? 

Message Copied To: 

John Podesta/WHO/EOP 
Karen Tramontano/WHO/EOP 
Mickey Ibarra/WHO/EOP 
Diana Fortuna/OPD/EOP 
William H. White Jr./WHO/EOP 

Message Copied To: 

Elena Kagan/OPD/EOP 
Karen Tramontano/wHO/EOP 
Mickey Ibarra/WHO/EOP 
William H. White Jr./WHO/EOP 
Cynthia A. Rice/OPD/EOP 
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tt~ .. ·+·6t:,,~ Bruce N. Reed t .. ; """ 07/08/9809:25:55 AM , 
Record Type: Record 

To: Mickey Ibarra/WHO/EOP 

cc: Elena Kagan/OPD/EOP, Karen TramontanolWHO/EOP 
Subject: Re: FLSA ©:i 

We think Treasury can wrap this up next week. We'll keep on them and let you know if new 
problems emerge, 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Karen TramontanolWHO/EOP 
Subject: FLSA 

We need to wrap-up this issue up right away. Both NACo and NGA are on our case for delay. 
Please advise. Thanks. 



, 

Draft Talking Points for Unions: 

• We appreciate your work in helping Treasury evaluate all of the possible alternatives it 
has to answer this question. 

• However, we understand from Treasury officials that they have serious concerns about 
your alternative route to a FICA exemption. 

• Courts have a significant basis for determining that FLSA and other worker protections 
apply to those on workfare, including the underlying FLSA law and the May 1997 DOL 
guidance on workfare. They are very unlikely to tum to a tax ruling as a basis for their 
decisions. 

• We continue to believe that this FICA exemption will help our long-term efforts to ensure 
that workfare participants retain the essential labor protections we have worked so hard to 
secure for them. 

• A ruling should be issued as soon as possible. We should not allow a continued delay to 
give the Congressional majority another opportunity to try to roll back worker 
protections. 

• The FICA exemption is also fair in light of Congress's decision that those on workfare 
are not eligible for the EITC. 

• Treasury's ruling, while effective immediately, would be subject to a public comment 
process, and followed by a regulation that will consider comments received. 

• We remain committed to' enforcing the application of the FLSA and other worker 
protection laws to those on workfare. For example, in the current dispute in California, 
DOL has been vigilant in informing state officials and the public that the state's 
interpretation of the law is erroneous. 
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Issue: Should Treasury proceed with its draft ruling that workfare participants are not subject to 
income and employment taxes? 

Summary of Draft Ruling: 
• 3-part test for whether workfare is subject to taxes: 

• The only payments the individual receives for the work activity come directly 
from the state or local welfare agency, or its contractor. 

• Payment is funded entirely by TANF and/or food stamps. 
• Size of the payment is limited by welfare laws; and the number of hours is limited 

by the size of the payment divided by the minimum wage. 

• Ruling is based in part on IRS's 1971 "general welfare" doctrine, which states that 
"disbursements by a government to an individual under a legislatively provided social 
benefit program for the promotion of the general welfare, and that are not made basically 
for services rendered" are not subject to income or employment taxes. 

Ruling states that a T ANF payment may be made both for the promotion of the general 
welfare and as compensation for services, and it is not practically feasible to determine 
the relative proportion of each purpose. Therefore, it carves out the 3-part exception 
above for cases where the primary measure of the amount received is the state's welfare 
grant rather than the value of services performed. 

• Ruling has disclaimer: "No implication is intended as to ... whether an employment 
relationship exists under any other provision of law, including FLSA." 

Concern by UnionslDOL: 
• Risk that courts, in determining whether FLSA really applies to workfare position, will 

import logic of tax ruling that work is not really or entirely compensation for services. 

• Unions believe that Treasury has a viable alternative: a 1950 Social Security law says that 
people employed by states who are "employed to relieve [them] from unemployment" are 
not covered by FICA. 

Response by Treasury: 
• Risk that courts will use this ruling to rule that workfare participants are not subject to 

employment laws appears small to non-existent. Examples given by unions are not 
convmcmg. 

• The unions' alternative is not promising. The scope of employment it would cover is not 
clear (e.g., may not be limited to workfare). Also, it does not deal with income taxes. 
Fuller evaluation of unions' alternative would take many months. 



Issue: Should Treasury proceed with its draft ruling that workfare participants are not subj ect to 
income and employment taxes? 

Summary of Draft Ruling: 
• 3-part test for whether workfare is subject to taxes: 

• The only payments the individual receives for the work activity come directly 
from the state or local welfare agency, or its contractor. 

• Payment is funded entirely by T ANF and/or food stamps. 
• Size of the payment is limited by welfare laws; and the number of hours is limited 

by the size of the payment divided by the minimum wage. 

• Ruling is based in part on IRS's 1971 "general welfare" doctrine, which states that 
"disbursements by a government to an individual under a legislatively provided social 
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Ruling states that a TANF payment may be made both for the promotion of the general 
welfare and as compensation for services, and it is not practically feasible to determine 
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Concern by UnionslDOL: 
• Risk that courts, in determining whether FLSA really applies to workfare position, will 

import logic of tax ruling that work is not really or entirely compensation for services. 

• Unions believe that Treasury has a viable alternative: a 1950 Social Security law says that 
people employed by states who are "employed to relieve [them] from unemployment" are 
not covered by FICA. 

Response by Treasury: 
• Risk that courts will use this ruling to rule that workfare participants are not subject to 

employment laws appears small to non-existent. Examples given by unions are not 
convmcmg. 

• The unions' alternative is not promising. The scope of employment it would cover is not 
clear (e.g., may not be limited to workfare). Also, it does not deal with income taxes. 
Fuller evaluation of unions' alternative would take many months. 



Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: FICA/workfare ruling lli!] 

I agree. I do need some hel w/ a strategy/spin w/labor. M understanding is that treasury's 
believes its decision will exempt workfare w/o im actin flsa. Our DOL folks dis.agree w t at 
ana YSIS w IC I n 0 e reasons why labor movement folks are concerned. aid, 
timlhg our disclosure is CritICal m thOUghts on hOW to proceed would be helpful. 

Message Copied To: 

Oiana Fortuna/OPO/EOP 
Fred OuVal/WHO/EOP 
Elena Kagan/OPO/EOP 
Cynthia A. Rice/OPO/EOP 
Fred OuVal/WHO/EOP 



Diana Fortuna 

Record Type: Record 

06/02/9809:37:33 
AM 

To: Fred DuVaIIWHO/EOP, Karen TramontanolWHO/EOP 

cc: Bruce N, Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 
Subject: FICA/workfare ruling 

Here is the latest from Treasury on their draft ruling on FICA taxation of workfare. On behalf of the 
unions, Arnold and Porter sent them a paper with legal arguments against their draft ruling. 
Treasury IS still scrutinizing that paper. I heir preliminary reaction is that it will not persuade them 
to change their position -- i.e., they expect that, after finishing melr analYSIS, melr view will be that 
theirtlfaft notice exempting workfare from FICA taxes is the best way to go. Completing this 
analYSIS IS not rreasury's top priority at this point, but my sense IS that they could finish their work 
quickly (1-2 weeks) if we told them it was a top priority and we were ready to move. 



Fred Duval 06/02/98 10: 18:25 AM 

Record Type: Record 

To: Diana Fortuna/OPO/EOP 

cc: See the distribution list· at the bottom of this message 
Subject: Re: FICA/workfare ruling IThJ 

We have to make this a priority. You'll all recall that it was on the verge of announcement a year 
ago when the Govs made it a major pnonty, and then a am 6 months a 0 when the Game to 
DC.' s you now, have been telling Chile, Carper and others to hold off calls to Bruce and others 
because the decision was comin . Bruce f the same 6 weeks ago. I think we all 
ha a 0 0 ere ibility at stake in getting this done. 

Message Copied To: 

Fred OuVaIIWHO/EOP 
Karen TramontanolWHO/EOP 
8ruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP 
Cynthia A. Rice/OPO/EOP 
Mickey Ibarra/WHO/EOP 
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, 
Record Type: Record 

To: Diana Fortuna/OPO/EOP 

cc: Fred OuVaIIWHO/EOP, Karen TramontanoIWHO/EOP, Elena Kagan/OPO/EOP, Cynthia A. 
Rice/OPO/EOP 

Subject: Re: FICA/workfare ruling ~ 

I agree with Fred. Let's tell Treasury it's a high priority, and get this over with before the NGA 

meeting Aug 1-4. 



Diana Fortuna 

Record Type: Record 

05112/98 12:52:56 
PM 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Chiles wants to talk to Podesta on FICA; see attached 

(Maybe that wouldn't be the worst thing in the world,) 
---------------.------ Forwarded by Diana Fortuna/OPO/EOP on 05/12/98 12:54 PM ------.--------------------

Fred Duval 05112/9812:47:53 PM 

Record Type: Record 

To: John Podesta/WHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: 

Gov Chiles will be in DC tomorrow and is looking to set up a call with you to discuss the 
anticipated FICA ruling, I have been attempting to convince him that a decision is forthcoming and 
a call is not necessary, He has not accepted this response and is seeking a more firm and higher 
level guarantee, 

Message Copied To: 

Karen Tramontano/WHO/EOP 
Diana Fortuna/OPD/EOP 
Mickey Ibarra/WHO/EOP 
Bruce N, Reed/OPD/EOP 
Emory L. Mayfield/WHO/EOP 



Diana Fortuna 

Record Type: Record 

04/20/98 01 :05: 12 
PM 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP, Laura EmmettIWHO/EOP 
Subject: A reminder on your conversation with Podesta on FICA/workfare 

Just a reminder: I know you're planning to speak to Podesta on the timing of the FICA/workfare 
notice. This Friday, the Exec Comm of NGA is meeting (I believe you're meeting with Democratic 
Governors that day as well). Charlie Salem of Gov. Chiles office has suggested that Chiles may 
find it difficult not to raise this at the NGA meeting this Friday, so we should deal wtih this soon. 

---------------------- Forwarded by Diana Fortuna/OPDJEOP on 04/20198 01 ;04 PM ---------------------------

Diana Fortuna 

Record Type: Record 

04/09/98 11 :05:26 
AM 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: Laura EmmettIWHO/EOP 
Subject: FICA/workfare 

Charlie Salem of Gov. Chiles' office says Chiles is itching to start banging the drum again on the 
FICA/workfare notice issue with his fellow Governors. He has been holding back after we quietly 
consulted just him and Carper on the specifics of the notice right before the Feb. NGA meeting. 
But there is an NGA executive committee meeting in DC on April 24 (where they will focus mostly 
on tobacco), and Charlie says it may find its way onto the agenda by then. So perhaps that gives 
us a deadline in pushing Podesta. 

(By the way, Treasur says their desir 
Sweney. Rubin wants to be briefe 
be in ormational and woP't allB' IRBi' position.) 

is n t affected b Rubin's chat w'th 
is certain that t t 



Diana Fortuna 

Record Type: Record 

04/23/9807:26:42 
12M 

To: Elena Kagan/OPD/EOP, Laura EmmettIWHO/EOP, Cynthia A. Rice/OPD/EOP 

cc: 
Subject: Fred DuVal sent attached email on FICA/workfare to Bruce, Podesta, etc. fyi 

------------.--------. Forwarded by Oiana Fortuna/OPD/EOP on 04/23198 07:28 PM --------------.----------.-

~ 

of) 11 11 - , -
Record Type: Record 

To: Diana Fortuna/OPD/EOP 

cc: 
Subject: FYI 

----.-------.--------. Forwarded by William H. White Jr./WHO/EOP on 04/23/98 07:27 PM ---------------------------

Fred Duval 04/23/98 06:32:22 PM 

Record Type: Record 

To: Mickey IbarraIWHO/EOP, John Podesta/WHO/EOP, Bruce N. Reed/OPD/EOP 

cc: William H. White Jr./WHO/EOP, Emory L. MayfieldIWHO/EOP, Suzanne DaleIWHO/EOP 
Subject: 

Governor Carper's office just indicated that the issue of FLSA - and the Treasury ruling on whether 
TANF payments will be treated as income for federal income and employment purposes - may be 
brought up at tomorrow's Governors meeting. You will recall that the Governor's have been 
pressing Treasury for this ruling since last summers NGA meeting in Las Vegas, and the rulin was 
pOised or announcemen e e Qvernors inter meeting here in Washington but was 
postponed at Governor Carper's request because he wanted to avoid that controversy with the 
GOvernors here. Two months later, they are eager for it to come out and will ask about I 



{] Cynthia A. Rice 04/22/9801 :00:40 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 
Subject: Bruce--you should know Dem Govrs may raise FICA 

on Friday, either in front of Podesta or privately with you. I think you should talk to Podesta before 
then so he's not caught unawares. We could use this a way to dislodge this ruling. 



Diana Fortuna 

Record Type: Record 

04/23/98 07:26:42 
PM 

To: Elena Kagan/OPO/EOP, Laura Emmett/WHO/EOP, Cynthia A. Rice/OPO/EOP 

cc: 
Subject: Fred DuVal sent attached email on FICA/workfare to Bruce, Podesta, etc. fyi 

---------------------- Forwarded by Diana Fortuna/OPD/EOP on 04/23198 07:28 PM ---------------------------

z 
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Record Type: Record 

To: Diana Fortuna/OPO/EOP 

cc: 
Subject: FYI 

---------------------- Forwarded by William H. White Jr.IWHO/EOP on 04123198 07:27 PM ---------------------------

Fred Duval 04/23/9806:32:22 PM 

Record Type: Record 

To: Mickey Ibarra/WHO/EOP, John Podesta/WHO/EOP, Bruce N. Reed/OPO/EOP 

cc: William H. White Jr.lWHO/EOP, Emory L. Mayfield/WHO/EOP, Suzanne Oale/WHO/EOP 
Subject: 

Governor Carper's office just indicated that the issue of FLSA - and the Treasury ruling on whether 
TANF payments will be treated as income for federal income and employment purposes - may be 
brought up at tomorrow's Governors meeting. You will recall that the Governor's have been 
pressing Treasury for this ruling since last summers NGA meeting in Las Vegas, and the ruling was 
poised for announcement before the Governors Winter meeting here in Washington but was 
postponed at Governor Carper's request because he wanted to avoid that controversy with the 
Governors here. Two months later, they are eager for it to come out and will ask about its status. 



Diana Fortuna 

Record Type: Record 

04/14/98 11 :35:55 
'M 

To: See the distribution list at the bottom of this message 

cc: Andrea Kane/OPD/EOP, Larry R. Matlack/OMB/EOP, Robert N. Weiner/WHO/EOP, Suzanne 
Dale/WHO/EOP 

Subject: New York workfare situation similar to California's 

Seth Harris tells me that a situation similar to the one in California has sprung up in New York, on 
compliance with FLSA/minimum wage for workfare slots. DOL hears that the state is planning to 
issue guidance that would say FLSA doesn't apply to workfare. So the Ian to reach out as they 
did in California Irst ca Ing the state wit a genera a er of technical assistance followed b a 
I tter. Once the officially see the draft uidance that is roblematic the Ian t 
t at they got it wrong. Seth notes the examples in the workfare series in the NYTimes that 
indicate people aren't gettin minimum wage. I assume we concur with their course of action. 
This could get Ig, since the ci nln suc a ar e war are ro ram for both T ANF 
an general assistance. 

Message Sent To: 

Elena Kagan/OPD/EOP 
Cynthia A. RicelOPP/EOP 
Karen Tramontano/WHO/EOP 
Barbara ChowlOMB/EOP 
Emil E. Parker/OPD/EOP 



Diana Fortuna 

Record Type: Record 

C) 04/03/9805:11 :45 
I'M 

To: Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: FICA/workfare notice: Rubin and Herman happened to have a meeting today ... 

with John Sweeney of the AFL on steel, and apparently Sweeney cornered Rubin after the meeting 
on FICA/workfare. I don't know how Rubin responded, but Karl Scholz had given Rubin talking 
points on this based on my alert to him. I will follow up and get a better sense of what happened. 

I doubt DOL will give this a green light unless they get the word that people here want it to go, so I 
think it still rests with Podesta. 



Diana Fortuna 

Record Type: Record 

(J 03/30/9801 :58:09 
PM 

To: See the distribution list at the bottom of this message 

cc: Andrea Kane/OPD/EOP, Larry R. Matlack/OMS/EOP, Robert N. WeinerIWHO/EOP 
Subject: Update from DOL on California guidance on FLSA doesn't apply to workfare 

Seth Harris asked me to update you on California's draft guidance saying workfare jobs aren't 
subject to FLSA. DOL has just been formally asked for an oPlDjoo po the draft by the 
assemblywoman who chairS a state-wide welfare advisory council, in preparation for a meeting 
tomorrow. DOL will send a letter today saying the guidance is inconsistent with the law and asking 
more questions. This mayor may not give the assemblywoman and her allies ammo to stop it. 

DOL is still not sure if this is the Governor's or the welfare department's initiative. 

---------------------- Forwarded by Diana FortunalOPD/EOP on 03/30198 01 :52 PM -----------.--.------------

Diana Fortuna 

Record Type: Record 

03/25/9801 :42:19 
Pr1 

To: See the distribution list at the bottom of this message 

cc: Andrea Kane/OPD/EOP, Larry R. Matlack/OMS/EOP, Robert N. WeinerIWHO/EOP 
Subject: Action by California on FLSA and workfare 

Seth Harris says DOL hears from reliable sources that California plans to send guidance to welfare 
directors next week that people in work experience are not covered by FLSA. Here's DOL's plan 
to deal with it. 

1. DOL will call the state now, saying in a neutral way that they hear guidance is being prepared, 
and offer to help in their interpretation, with a followup letter saying the same thing. 

2. Then they expect to get within a few days a formal request from a Democratic state legislator 
asking for a formal opinion on the guidance. DOL will respond to that by saying the guidance 
appears to be inconsistent with DOL's guidance, that the state is wrong to make categorical 
judgments about the status of work experience participants, but that they need to learn more. 

3. If this doesn't stop the state from issuing the guidance, advocates will find a plaintiff and bring 
suit in federal court. (An alternative would be for the advocates to ask DOL's Wage and Hour 
Division to take enforcement action, but Seth thinks they'll bring suit.) If that happens, DOL would 
then like to file an amicus brief in the case. That won't happen for a few weeks at the earliest. 

Let me know if you have a concern about DOL's plan of action or would like to discuss further. 

Message Sent To: 



Diana Fortuna 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP 

() 04/06/98 12:02:25 
PH 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Andrea Kane/OPD/EOP 
Subject: Bruce, I will call Carper's people back on FICA/workfare. Also, see the attached. 

I am trying to make sure this has not altered Treasury's position -- I doubt it has. 

Finally, Chiles' people are calling me on this as well. Chiles is in DC tomorrow and is supposedly 
getting very anxious about this. 

---------------------- Forwarded by Diana Fortuna/OPD/EOP on 04/06198 10:29 AM ---------------------------

Diana Fortuna 

Record Type: Record 

04/03/98 05: 11 :45 
PH 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura EmmetliWHO/EOP 
Subject: FICA/workfare notice: Rubin and Herman happened to have a meeting today .. , 

with John Sweeney of the AFL on steel, and apparently Sweeney cornered Rubin after the meeting 
on FICA/workfare. don't k . Karl Sc Iz had given Rubin talking 
po~ts on this based on my alert to him. I will follow up and get a better sense of what appened. 

I doubt DOL will give this a green light unless they get the word that people here want it to go, so I 
think it still rests with Podesta. 



Diana Fortuna 

Record Type: Record 

04/03/98 12:02:43 
PM 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Tramantano on FICA/workfare notice 

Karen says she called DOL at Podesta's request a few days ago to see if they were comfortable 
with the notice. Kitty Hi ins asked for one last chance to talk to Treasury, probabl Larry 
Summers bl to talk him out of it, though I don't now I ummers is familiar with the 
issue). That ma have ha ened alread . I'm tr In to In out. I have alert Karl Scholz at 

reasury. 



Exempting Workfare Positions from FICA Taxes 

Question: Is it true that the Treasury Department and Internal Revenue Service are about to 
undermine our hard-won labor protections for welfare recipients by ruling that workfare 
payments are not subject to FICA and unemployment taxes? 

Answer: 

Background 

As you know, the Administration has been steadfast in its position that worker 
protection laws, such as the Fair Labor Standards Act, should apply to workfare 
participants in the same way they apply to other workers, and that no one doing real 
work should be paid a subminimum wage. We fought hard with you and succeeded in 
stopping Republican efforts on the Hill to roll back these protections. We repeatedly 
told states that paying working welfare recipients the minimum wage and giving them 
other worker protections will promote, not undermine, the goals of welfare reform, 
because it will give them the ability to support their families and break the cycle of 
dependency. 

In last year's legislative debate, we did go on record in favor of a narrow legislative fix 
exempting workfare participants from FICA and FUT A. We did so because we believe 
that removing the tax issues from the debate will make it more likely, not less likely, 
that we will prevail in our efforts to preserve worker protections, including the minimum 
wage, for those in workfare programs. 

As you know, the Treasury Department and the Internal Revenue Service have been 
working for months on an administrative ruling that would resolve the question of how, 
under current law, FICA and RUTA apply to welfare recipients in workfare programs. 
They hope to have an answer to this question shortly. I understand that they are 
carefully limiting their ruling to this tax question, and will make clear that any ruling 
they issue has no effect on non-tax issues such as application of worker protection laws. 

Labor Protections: A key question for labor and states is whether workfare participants have 
protections under labor laws such as the Fair Labor Standards Act (including payment of the minimum 
wage), worker safety laws, anti-discrimination laws, and collective bargaining rights. The labor 
movement believes strongly that workfare participants should have all these protections, while 
Governors have resisted them to varying degrees because they make workfare programs more expensive 
and complex to manage. (Most Governors have conceded that it is fair to pay the minimum wage and 
offer safety protections.) 

The Administration has agreed with organized labor on this issue except for the tax question described 
below. Department of Labor guidance issued last May clarified that most workfare participants are 
"employees" and entitled to most worker protections. Last fall, Congressional Republicans vowed to 
reverse this guidance but failed to do so because of dissension in their caucus over how far to go. 

Tax Issue: A related issue is whether workfare jobs should be subject to FICA and unemployment 
taxes. Governors -- especially key Democratic Governors such as Carper and Chiles -- have been 
vehement in opposition to applying these taxes to workfare participants. 

Within a few weeks, the IRS expects to issue a notice that clarifies that these jobs are exempt from taxes 
under current law. The notice says that workfare jobs are distinct from other jobs because the payment 
is determined more by state welfare policy and family need than the value of services performed. The 
unions are aware of this notice, and oppose it on the grounds that states might try to use its logic in 
court to argue against the application oflabor protections to workfare participants. Our position is that 
taking this action will remove the momentum from Congressional efforts to weaken labor protections, 
while not putting labor protections at any significant risk. 



NLWJC - Kagan 
DPC - Box 060 - Foider-OIO 

Welfare - FLSA etc [3] 



" 

tJ Cynthia A. Rice , 0112319805:31:03 PM 

Record Type: Record 

To: Elena KaganIOPDIEOP, Bruce N. ReedlOPDIEOP 

cc: Diana FortunaIOPDIEOP, Laura EmmettlWHOIEOP 
Subject: Min wage and workfare sheet 

Elena -- Diana did the work sheet you asked for, comparing how many states will have trouble 
paying for workfare under the current and increased minimum wage. 
---------------------- Forwarded by Cynthia A. Rice/OPO/EOP on 01/23/98 05:31 PM ---------------------------

z 
~ . 

') .. - . 
Record Type: Record 

To: Cynthia A. RicelOPDIEOP 

cc: 
Subject: Min wage and workfare sheet 

I couldn't do each year individually because there is a food stamp cost of living adjustment (which 
actually our previous analysis from HHS ignored). But I think this works pretty well. I got some 
numbers from Jeff Farkas to do it. 

~ 
mwtanf.wp 
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States With Problems in 2001 (assumes 20 hours of work per week) --
Factors in rough food stamp cost of living increase in 2001 

Families of 3 
Families of2 (average family size) Families of 4 

Current 8 states No states (Miss.'s No states 
Minimum problem disappears 
Wage -- $5.l5 by 2001 because of 

increase in food 
stamp allotment 

Year 2001 24 states 4 states No states 
minimum 
wage: $6.20 

Recall that the number of hours of work required per week increases from 20 hours in 1997 and 
1998 to 25 hours in 1999, and 30 hours in 2000 and thereafter. However, the increase from 20 to 
30 hours can be in the form of training directly related to employment, so it is possible to argue 
that 20 hours is the more useful reference point. But below is the 30 hour chart. 

States With Problems in 2001 (assumes 30 hours of work per week) --
Factors in rough food stamp cost ofliving increase in 2001 

Families of3 
Families of 2 (average family size) Families of 4 

Current Minimum 38 states 14 states 2 states 
Wage -- $5.15 

Year 2001 48 states 36 states 12 states 
minimum wage: 
$6.20 



.12/24/97 16:04 "6'202 6220605 TAX POLICY 

REV. ROL. 7l·425 printed in FULL formac. 

R~v. Rul. 71-425 

sec~lon 6~. - Gross I Incom& Definea 

26 CFR 1.61-1: Gress income. 

(Also Sect;ion,;, 3306, 340l; 31.3306 (b) -1, 31.3401 (a) -1.) 

1971-2 C.B. 76; 1971 IRB LEXIS 11; REV. RcrL. 71-425 

July, 1971 

(*lJ 

Paymenes made by a sea~9 welfare agency to participan~s in work training 
programs under Tiele V of che Economic Opporcunicy Act; of 1964 are not 
includible in gross income and are not. wages tor employment. l.:.ax purposes; 
Revenue Ruling 67-111 modified. 

Page 3 

Advice has been requesced whet:her payment.s of amount.s derh'ed from funds 
supplied by a State welfare agency. made 'Co pa:t;t.icipanta in programs under Title 
vof t:he Economic Opport.unit.y Ace of 1964, ~ublic Law 68-452, 42 U.S.C. 2702, 
and similar programs are includible in ehe gross incomes of the recipients for 
Federal income eax pU~"poses and are "wages" subject to the withholding of income 
tax and che taxes under the Federal Insurance Contributions Act. 

The Scat.E: welfal."e age.ncy requires individuals on a welfare roll who are able 
eo work to participate in work experience projects that it sponsors or 
administ:ers under Title V of the Economic Opportunity Act of 1964. The agency 
makes t:he work aSSignments and makes the only payments the partiCipants r""eive 
in connection with the work. A parcicipant receives payments at a ra~Q a~1~1 r.~ 

the prevailing hourly rat.e fo,' similar work in the community or the minimum rRr:oF! 
establish~d by t.he State: ['*"21 law fo!" ~uch work, whichever is highAr. The 
participant works only the number of hours t.hat produce a payment equal t.o the 
relief allowance he and his family would receive in anyone month period. !f a 
participant incurs transportation expenses to and from work or other. expenses, 
such as t.he cost. of safety equipment required for the work, the addit:.ioM;:!Il cost. 
is met by an increase in the number of hours worked by him_ 

Tile queseion 1s whether ~he payments received while the partiCipant is 
l.i:ngaged in the wo:rk relat.e:d program are compensation for services {7'} performed 
or are in tile nature o! wellare payments. 

Section 61 (a) (1) of ehe Ineet'nal Revenue Code of 1354 provides that, except 
as ot.herwise provided. gross income means all income from whatever sourCE! 
derived. includ.ing cOlnpensation for services. However, disbursements from a 
general welfa,-e fund in the interest of the general welfare. which are not made 
for servj.ces rendered, are not includible in gross income. See Rev. Rul. b~-136, 

c.a. 1963-2, 19, which holda ~hat: benefit payments made under either the Area 
Redevelopment Act or the Manpower Development and Training Act of 1962 are not 
includible in the gross income of the r~3] recipients. 

19J002 
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1971-2 e.B. 76; 1971 IRS LEXIS ll. *3; 
REV. RUL. 71-425 

Page 4 
I .. EXSEE 

'rhe senate Committee report on the Economic Opportunity Act of 1964 (Repore 
No. 1218. BBch Congress, 2nd Session) states on pag" 3S th"t 'ritle V will 
seimulate the expansion of work experience and other needed training. 
including basi~ education, for needy individuals who are currently J:eceiving 

some l:.ype of public assiscance. This repo-rt point~ out: that studie6 of 
unemploy~d pgrsons:: r,J,ided unde. the publir: C'lse.istancc programs indicat.e Chat in 
gel1ttral these persons lack suffi~iant educa,tion and '.Jork skills to compele in 
the Lsbor market. Many are eit.her so lacking in knowledge. and skills or in 
self-confidence because of prolonsea unemplcymen ... they arc not ready for 
eraining p,'ograms such as those offered by the Man_power i:lIld Development Tra.ining 
Ace. 

Some examples of ccnstruct:ive work experience in Ticle V projects arll: simple 
maint:.enance in publi~ roads, recreation areas a.nd facilities; rO\ltin~ and 
gen.eral office. clQr:i:ca,l work; I"lnt.ained aides and a!i~ist.ants in institution~, 
including such occ:\,pations as helpers, bus boys, and kitchen workersj trained 
pract.ical nurses a.nd nlJ~ses I aides. labcr~tory .. e~i6tanI:2 and orderliel!.:. 

An assignment r.o work in an un..:iIkilled job may [+41 be a form of training 
to an individual who has never before held a job. Such a program may be designed 
to ceach the participant work habit: such as 't"eg1.llar at.t.endance, promptness, 
appearance, job diseipline, et:.c. Thus, in most Title V programs the elemencs ot 
work and training combine and overlap to Ruc:h a degree that it is extrl=:m12ly 
difficult to ~haracterize any program as being primarily work or primarily 
t.raining. In most cases it wo~ld not be rp'<3,liEitically feasible to dissecc Cl 

program 1:.0 det.ermine the relative proporr:.ionEi of work and training contained 
therein. 

H'owever. in many cases the payments received under a work-training p~'ogram 
are re~eived in lie'U. of (and in ~mount6 no greater than) paymentG 1:.hat. Lhe 
part1C:;.p"nt was receiving based upon personal a:nd family subsistence 
rQquir.emeots from a public welfa~e agency prior to his pareicipation in the 
work-tr~ining program. In such caae8, the primary measure of the amow}!: .[·eceived 
is the personal or family need of the recipient rather than the value of any 
services performed anQ thus seems more in l:hc na.ture of .a. welfare paymeL'l.l;. in 
connE!!«::t:i.on with participation in a tl:'"aining program than a payment for ser...,lc~3 

rendered. 

A.ccordingly, [*5] amounts received. by a part~cipant in a worK-l:.raininq 
program, such as a pro~ram under Title V of the Economic Opportuni"y Act, are 
neith.er includable in gross income under !ject.ion 61 (a) (1.) of the Codl2 nor 
cOTJs;.dered Ih;.rages nfor purposes ~f the withholding of income tax. at sou:..n::e.~ on 
wages or che taxes ~nder the Federal Insuranc~ contributions Act, provided that:' 

(1) participaeion'in such work-training p~ogram was arranged and fin~lC2d by 
a publi«:: agency from whi<:h the partioipant ... ·as receiving public welfare be:l'lG:.fiC$ 
based upcn personal or family SUbsistence requircmcnt3, and 

.(.2) the payment.s received under the work-cra.ining program <e;o:;clusive of any 
@xtra allowanc~ that may be provided for transportation or ocher costs relaeed 
to participa~ion) are not greater than the QMOunt of such public welfare 
benefies that he. would have b~en receiving. In the event that the amount 
received under the work-training .program (exclusiv$ of allowanc@s, as deGcribed 
above) is greater than che amount that would have been received by the 

1aJ00J 
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1971·2 C. B. 76: 1971 IRB LEXIS 11. *5.: 
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Pag~ S 
LEX SEE 

participant had ehere been no work-training pro9~am, the entire amount received 
will b@ considered as taxable gross income and IIwag"s". except to the extent. 
tha.-c (*6] 1e can be demonstrated that. the a.mount received exceeds the fa.iL" 

market. va.lue of t.he servit:es performed under ehe: program. 

Revenue Ruling 67-144. C.B. ~9G7-1, 12, ;,1;: hereby modified to the ex.t.en'=. ie 
hold.s that the payments 't7~Ceiv9d under thA tact::; t.he:t:'ein ar~ includa.ble in 
income. 

~004 



Summary of Draft Notice (to be published in the IRB) 

Introduction 
• Topic of notice is tax consequences of payments to individuals under TANF; notice 

describes certain workfare payments that will not be considered income for tax purposes 

• States intent ofIRS to issue regs on this subject (why?); notice effective in meantime 

• Only addresses tax laws; no inference intended for other laws, including FLSA 

Background 
• Describes PRWORA and lists TANF's 12 work activities (none are called "workfare") 

How Workfare Payments are Treated "in General" 
• Payments by government to an individual under a "social benefit program for the 

promotion of the general welfare, and that are not made basically for services rendered" are 
not taxable, "even if the recipient is required to perform certain activities to remain eligible 
for such payments." 

• "If, however, taking into account all the facts and circumstances, such payments ... are 
basically compensation for services rendered," then they are taxable. 

• Notes new section of law that "earned income for EITC purposes does not include amounts 
received for 'service performed in work activities as defined in paragraph (4) or (7)" (of 
T ANF law -- work experience and community service), "but only to the extent such 
amount is subsidized" under T ANF. 

"Application of Facts and Circumstances Analysis to Certain Workfare Payments" 
• Workfare is not taxable when the following three requirements are satisfied: 

• The individual receives payments only from the welfare agency or its contractor. 

• The individual's payments are funded entirely by T ANF or food stamps. 

• The interaction of the "minimum wage or welfare laws and the size of the 
individual's grant limits the number of hours that the individual may engage in the 
qualifying activity." 

Request for Comments 
• Invites comments by 4/98, particularly on: 

• the notice's tests regarding tax treatment of workfare payments; and 

• "whether the regs should address government payments (other than workfaiil 'fY\~ lL 
payments) made to individuals in the interest of the general welfare." ..J ~r~ 



DRAFT 
Draft Date: 12/18/97 Control Number: RR-I09108-97 

Part III - Administrative, Procedural, and Miscellaneous 

Treatment of Certain Workfare Payments 

Notice 98-

This notice addresses the federal income and employment tax 

consequences of payments received by individuals with respect to 

certain work activities performed in state programs under part A 

of title IV of the Social Security Act, as .amended by the 

Personal Responsibility and Work Opportunity Reconciliation Act 

of 1996 (PRWORA), Puh. L. No. 104-193, 110 stat. 2105 (August 22, 

1996) (workfare payments). The notice describes certain workfare 

payments that will not be considered income, earned income, or 

wages for federal income and employment tax purposes. The 

Treasury Department and the Internal Revenue Service (Service) 

intend to issue regulations that will address the federal income 

and employment tax consequences of the payments described in this 

notice. Pending the issuance of regulations, the provisions of 

this notice shall apply. 

SCOPE 

This notice addresses only issues under the federal income 

and employment tax laws. No inference is intended as to any 

other issue under any other provision of law, including the Fair 

Labor Standards Act and other federal and state employment laws. 



...... ~ .. " .. ~~.-' 

- 2 -

BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, which replaced Aid to Families with Dependent Children 

(AFDC) with Temporary Assistance for Needy Families (TANF). AFDC 

required recipients to perform some work activities in order to 

continue to receive public assistance. TANF provides states with 

more flexibility than they had under AFDC to determine basic 

eligibility rules and benefit amounts. TANF also mandatee 

specific work requirements and imposes penalties for non

compliance with those requirements. 

Under TANF, the term "work activities" (qualifying work 

activities) is defined as: 

(l) Unsubsidized employment; 

(2) Subsidized private sector employment; 

(3) SUbsidized public sector employment; 

(4) Work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 

sector employment is not available; 

(5) On-the-job training; 

{6} Job search and job readiness assistance; 

(7) Community service programs; 

(8) Vocational educational training {not to exceed 12 months 

with respect to any individual}; 

(9) Job skills training directly related to employment; 



............. ..... • .......... .o ..... 

DRAFT 
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(10) Education directly related to employment, in the case

of a recipient who has not received a high school diploma or a 

certificace of high school equivalency; 

(11) satisfactory attendance at secondary school or in a 

course of sCudy leading to a certificate of general equivalence, 

in the case of a recipient who has not completed secondary school 

or received such a certificate; and 

(12) The provision of child care services to an individual 

who is participating in a community service program. 

Section 40?(d) of the Social security AcC, 42 U.S.C. § 607(d). 

TREATMENT OF WORKFARE PAYMENTS - - IN GENERAL 

Generally, the federal income and employment tax 

consequences of workfare payments are determined under the 

following analysis. 

Disbursements by a governmental unit that are made to an 

individual under a legislatively provided social benefit program 

for the promotion of the general welfare, and that are not made 

basically for services rendered, are excludable from the ---------_._--
rndiVidual's gross income and are not treated as wages for 

employment tax purposes, even if the recipient is required to 

perform certain activities to remain eligible for such payments. 

Similarly, payments made other than as employee compensation or 

as earnings from self-employment are not earned income for earned 

income tax credit (EIC) purposes. If, however, taking into 

account all the facts and circumstances; such payments by a 

governmental unit are basically compensation for services 



DRAFT 
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rendered, then the payments are includible in the individual's 

gross income, generally are treated as earned income for EIC 

purposes (but see § 32(c) (2) (B) (v) of the Internal Revenue Code, 

discussed below), and are treated as wages for employment tax 

purposes. 

Section 32(c) (2) (B) (v) (as added by § 108S(c) of the 

Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 111 Stat. 788 

(August 5, 1997), and effective for taxable years beginning after 

December 31, 1997) provides that earned income for EIC purposes 

does not include amounts received for "service performed in work 

activities as defined in paragraph (4) or (7) of section 407(d) 

of the Social Security Act to which the taxpayer ~s assigned 

under any state program under part A of title IV of such Act, but 

only to the extent such amount is subsidized under such State 

program. " 

APPLICATION OF FACTS AND CIRCUMSTANCES ANALYSIS TO CERTAIN 
WORKFARE PAYMENTS 

In cases where the following three requirements are 

satisfied, workfare payments will not be includible in an 

individual's gross income, will not treated as earned income for 

Ere purposes, and will not be treated as wages for employment tax 

purposes: 

(1) The only payments received by the individual with 

respect to the qualifying work activity are received directly 

from the state or local welfare agency (for this purpose, an 

entity with which a state or local welfare agency contracts to 
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administer the state workfare program on behalf of the state will 

be treated as the state or local welfare agency}; 

(2) The only payments received by the individual with 

respect to the qualifying work activity are funded entirely under 

TANF (including any qualified state expenditures (as defined in § 

409(a) (7) (B) (i) of the Social Security Act) used to maintain 

historic state expenditures (as defined in § 409(a) (7) (B) (iii) of 

the Social Security Act» and the Food Stamp Act of 1977; and 

(3) The interaction of the federal or state minimum wage or 

welfare laws and the size of the individual's grant limits the 

number of hours that the individual may engage in the qualifying 

activity. 

REQUEST FOR COMMENTS 

The Treasury Depar~ment and the Service invite comments on 

this notice and on the future regulations. Comments are 

particularly requested on: (I) the tests set forth in this 

notice regarding the federal income and employment tax treatment 

of workfare payments and f2} whether the regulations should 

address government payments (other than workfare payments) made 

to individuals in the interest of the general welfare. Written 

comments should be submitted by April 1, 1998. Send submissions 

to: Internal Revenue Service, P.O. Box 7604, Ben Franklin 

Station, Attn: CC:DOM:CORP:R, Room 5228, Washington, DC 20044. 

Submissions may be hand delivered between the hours of 8 a.m. and 

5 p.m. to.: CC:DOM:CORP:R (Notice 98- ), Courier's Desk, 

Internal Revenue Service, 1111 Constitution Avenue, NW, 

-l 

? 
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Washington, D.C. Alternatively, taxpayers may submit comments 

electronically via the IRS internet site at 

http://www.irs.ustreas.gov/prod/tax_regs/comments.html. 

FURTHER INFORMATION 

For further information, contact Mr. Edwin B. Cleverdon at 

(202) 622-4920 regarding the income tax issues in this notice and 

Ms. Jean Casey at (202) 622-6060 regarding the Erc and employment 

tax issues in this notice (not toll-free calls). 



-- --' -~.- ..... ---'-' 
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Department Of The Treasury 
Office of Tax Legislative Counsel 
1500 Pennsylvania Avenue, N. W. 

Washington, D.C. 20220 

February 13. 1998 

To: Diana Fortuna 

Fax: 456-7431 

Number of pages (including this coversheet): 8 
From: Paul Crispino 

Tel: 202/622-0224 
Fax: 202/622-9260 

Comments: Attached is the latest draft of the workfare notice. If you have any 
questions, please call me. Thanks. 

NOTE: nns MESSAOE IS INTENDED ONLY FOR THE USB OF THE INDIVIDUAL OR 
ENTITY TO WHOM IT IS ADDRESSED AND MAY CONTAIN INFORMATION TIh\ T IS 
PRIVILBGBD. CONPlD'ENTIAL. ANDIOR RESTRICTED AS TO OR EXEMPT FROM 
DISCLOSURE UNDER. APPUCABLE LAWS. If the reclplem of dIis message is not the addressee 
(i.e. the lnrended recipi=l. you anfhereby notlfled that you should not read dIis dOCUJDelU and that 
any dissemination. d1sui.bution. or copying of this communication, except insofar as Is necessary 10 

deliver this document 10 the intended recipient, Is sui.cdy prohibited. If you have received this 
communication in error. please notify the sender Immediately by telephone, and you will be provided 
further instructions about the return or destructino of this document. Thank you. 

UNCLASSIFIED 
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Part III - Administrative, Procedural, and Miscellaneous 

Treatment of Certain Payments Received as Temporary Assistance 
for Needy Families (TANF) 

Notice 98-

PURPOSE 

This notice addresses the federal income and employment tax 

consequences of payments received by individuals with respect to 

certain work activities performed in state programs under part A 

of title IV of the social Security Act, as amended by the 

Personal Responsibility and Work Opportunity Reconciliation Act 

of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22, 

1996) (TANF payments). The notice sets forth certain conditions 

under which TANF payments will not be treated as income, earned 

income, or wages for federal income and employment tax purposes. 

The Treasury Department and the Internal Revenue Service intend 

to issue regulations that will address the federal income and 

employment tax consequences of TANF payments. The regulations to 

be issued will be effective as of the date of this notice. 

Pending issuance of these regulations, th~ provisions of this 

notice apply. 

SCOPE 

This notice addresses only the treatment of TANF payments 

under certain income and employment tax provisions of the 
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Internal Revenue Code. No implication is intended as to the 

treatment or effect of such payments or as to whether an 

employment relationship exists under any other provision of law, 

including the Fair Labor Standards Act and other federal and 

state employment laws. 

BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, which replaced Aid to Families with Dependent Children 

(AFDC) with Temporary Assistance for Needy Families. AFDC 

required recipients to perform some work activities in order to 

continue to receive public assistance. TANF provides states with 

more flexibility than they had under AFDC to determine basic 

eligibility rules and benefit amounts. TANF also requires that 

specified percentages of recipients engaged in work activities 

and imposes penalties on the states for non-compliance with that 

requirement. 

For purposes of TANF, the term "work activities" is defined 

under §407(d) of the Social security Act as: 

(1) unsubsidized employment; 

(2) sUQ§j'idized private sector employment; 

,{~');'S:~~:idi'zed public sector employment i 

(4) work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 

. sector employment is not"available; 

(5) on-the-job training; 

(6) job search and job readiness assistance; 



...... ,,-' " I., 1 .................... 

- 3 -

(7) community service programs; 

DRAFT 

(8) vocational educational training (not to exceed 12 months 

with respect to any individual); 

(9) job skills training directly related to employment; 

(10) education directly related to employment, in the case 

of a recipient who has not received a high school diploma or a 

certificate of high school equivalency; 

(11) satisfactory attendance at secondary school or in a 

course of study leading to a certificate of general equivalence, 

~n the case of a recipient who has not completed secondary school 

or received such a certificate; and 

(12) the provision of child care services to an individual 

who is participating in a community service program. 

42 U.S.C. § 607(d). 

TREATMENT OF TANF PAYMENTS 

A. In General. 

Generally, the federal income and employment tax 

consequences of TANF payments are determined under the following 

analysis. 

Disbursements by a governmental unit that are made to an 

individual under a legislatively provided social benefit program 

for the promotion of the general welfare, and that are not made 

basically for services rendered,are excludable from the 

individual's gross income and are not treated as wages for 

employment tax purposes, even if the recipient is required to 

perform certain activities to remain eligible for such payments. 
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Similarly, payments made other than as employee compensation or 

as earnings from self-employment are not earned income for Earned 

Income Tax credit (EIe) purposes. If, however, taking into 

account all the facts and circumstances, such payments by a 

governmental unit are basically compensation for services 

rendered, then the payments are includible in the individual's 

gross income and are treated as wages for employment tax 

purposes. Similarly, payments made as employee compensation or 

as earnings from self-employment generally are treated as earned 

income for EIe purposes (but see § 32 (c) (2) (B) (v) of the Internal 

Revenue Code, discussed below) . 

Section 32 (c) (2) (B) (v) (as added by § 1085 (c) of the 

Taxpayer Relief Act of 1997, Pub. L. No. 105-34, III Stat. 788 

(August 5, 1997), and effective for taxable years beginning after 

December 31, 1997) provides that earned income for EIe purposes 

does not include amounts received for "service performed in work 

activities as defined in paragraph (4) or (7) of section 407(d) 

of the Social Security Act to which the taxpayer is assigned 

under any State program under part A of tit'le IV of such Act, but 

only to the ~xtent such amount is subsidized under such State 
. ."; ,!:,~'" . 

. - .' 

B. Appll cation of facts and cj rcumstapces analysi s to certain 
TANF payments. ~ 

." 

Due to the flexibility TANF affords states to determine 

basic eligibility rules and benefit amounts, TANF payments may be 

made both for the promotion of the general welfare and as 

compensation for services. In these cases, it is extremely 



DRAFT 
- 5 -

difficult to characterize the basic purpose of the payments. It 

is also not practically feasible to determine the relative 

proportion each purpose represents of the payment. 

In many cases, however, TANF payments are received ~n lieu 

of (and generally in amounts no greater than) payments the 

individual formerly received or would have received under AFDC 

based upon the individual's personal and family subsistence 

requirements. In these cases, the primary measure of the amount 

received is the personal or family need of the individual 

recipient rather than the value of any services performed, and 

thus, the payments are more in the nature of a payment for the 

promotion of the general welfare than a payment for services 

rendered. These cases typically share, and can be identified by, 

common characteristics. 

Accordingly, in cases where the following three conditions 

are satisfied, TANF payments will not be includible in an 

individual's gross income, treated as earned income for EIC 

purposes, or treated as wages for employment tax purposes (the 

federal income and employment tax treatment of TANF payment that 

do not satisfy each of the following three conditions is 

determined under the general analysis described in paragraph (A) 

above) : 

(1) The only payments received by the individual with 

respect to the work activity are received directly from the state 

or local welfare agency (for this purpose, an entity with which a 

state or local welfare agency contracts to administer the state 
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TANF program on behalf of the state will be treated as the state 

or local welfare agency); 

(2) The only payments received by the individual with 

respect to the work activity are funded entirely under TANF 

(including any payments with respect to qualified state 

expenditures (as defined in § 409(a) (7) (B) (i) of the Social 

Security Act») and the Food Stamp Act· of 1977; and 

(3) The number of hours the individual may engage in the 

work activity is limited by federal or state welfare laws or the 

Slze of the individual's payment divided by the federal or state 

minimum wage. 

REQUEST FOR COMMENTS 

The Treasury Department and the Service.invite comments on 

this notice and on the future regulations. In particular, 

comments are requested on the three conditions set forth in the 

"Treatment of Workfare Payments" section of this notice. Written 

comments should be submitted by April 1. 199B. An original and 

eight copies of written comments should be sent to: 

Internal Revenue Service 

CC:DOM:CORP:R 

""Room 522B (IT&A:Br21 

P.O. Box 7604 

Ben Franklin 'Station 

Washington, DC 20044. 

81"s~~ - (ho~ -to Sol- hO<4;"S 

r~{~~I%/ 
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or hand delivered between the hours of B a.m. and 5 

Courier's Desk 
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Internal Revenue Service 

Attn: CC:DOM:CORP:R (Notice 98-

Room 5228 (IT&A:Br2) 

1111 Constitution Avenue, NW 

Washington, D.C. 

Alternatively, taxpayers may submit comments electronically via 

the Internet by selecting the "Tax Regs" option on the IRS Home 

Page, or by submitting comments directly to: 

http://www.irs.ustreas.gov/prod/tax regs/comments.html (the IRS 

internet site), All comments will be available for public 

inspection and copying in their entirety, 

FURTHER INFORMATION 

For further information, contact Mr. Edwin B. Cleverdon at 

(202) 622-4920 regarding the income tax issues in this notice and 

Ms. Jean Casey at (202) 622-6060 regarding the EIC and employment 

tax issues in this notice (not toll-free calls) . 
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02/26/98 12:06:40 
12M 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Update from Tramantano on FICA/workfare 

Karen finally reported back to me on her and John's thinking on the FICA notice. It's a bit 
ominous, She said John wanted to hold off because it would seem too precipitous to go ahead 
now after the bad conference call on Monday. She said he was not prejudging what we will do. 
When I asked her how long they were picturing, she said she doesn't know, but John said we 
should sit with it, 

She also said Shea thinks that his side had the better arguments in the call with Treasury, and she 
wants to check in with him to see what next steps he is expecting, but she doesn't want to raise 
his expectations in such a call. 



) 

Diana Fortuna 

Record Type: Record 

C) 02/23/98 05:42:52 
PM 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: FICA/workfare conference call this morning 

Treasury and the AFL had a conference call this morning that was not very satisfactory to either 
party. The AFL felt that Treasury didn't have very good answers to their questions/concerns. 
Treasury felt that there is no way to satisfy the AFL. Everyone wants to know what happens next. 
Treasury says they will be ready to issue the notice Wednesday if we want; I told them that was 
probably good but I would get back to them with a definite answer. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: Latest on FICA/workfare 

We are working to get this out before the NGA. Rob Weiner's recommendation is that we concur 
with DOL's recommendation to give the AFL a heads up on this, so I am working with Karen 
Tramantano to do that tomorrow. 

Regarding whether this IRS ruling will do any damage to our FLSA position: According to DOL, it is 
a question of degrees of risk. Issuing this ruling will marginally increase the risk that a court 
wouldn't uphold employee rights for workfare recipients. Rob is working with DOL and Treasury on 
language to minimize the added risk, but DOL argues there is no way to do this ruling that doesn't 
add some risk. Rob doesn't disagree. So if no added risk is our standard, we would not issue this. 
(The risk is not zero even without this ruling.) Interestingly, DOL says the risk is less for FLSA than 
for the NLRA and other laws, I think because of the different laws' definition of employee. 

I'll know more tomorrow. 
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Record Type: Record 

To: Jake Siewert/OPD/EOP 
cc: Elena Kagan/OPD/EOP, Jonathan Orszag/OPD/EOP, Russell W. Horwitz/OPD/EOP 
bcc: 
Subject: Re: Minimum Wage and Workfare ~ 

We should probably drop the last sentence, which refers to the number of States that might have 
to make adjustments. That number is an internal estimate based on assumptions that are not 
unassailable, We do not want to get into an argument with NGA about the number of States that 
might have to raise benefits; we won't win. 

Jake Siewert 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Jonathan Orszag/OPD/EOP, Russell W. Horwitz/OPD/EOP, Emil E. 
Parker/OPD/EOP 

cc: 
Subject: Minimum Wage and Workfare 

Chris Georges is asking the following question. Please review the suggested response and let me 
know if you have any suggestions. Thanks, 

Q: Won't raising the minimum wage hurt welfare-to-work efforts in the states? 

A: No. An increase in the minimum wage will support the goals of welfare 
reform by ensuring that wages keep up with the cost of living and people 
leaving welfare for work can support their families and break the cycle of 
dependency. 

This increase will not make it substantially more difficult for states to meet 
the welfare law's work participation rates (30 percent in FY 1998, rising to 
40 percent in 2000 and 50 percent by 2002). While states that put welfare 
recipients in workfare programs will of course have to pay them the new 
minimum wage, Such workfare programs are only a small part of most 
states' welfare-to-work efforts, These efforts focus primarily on getting 



welfare recipients private sector jobs, and can also include work-related 
activities like job search, vocational education, and high school (for 
teenagers) . 

For states that do chose to create workfare programs, we have helped them 
pay the minimum wage by allowing them to count not only cash assistance, 
but also food stamps, toward the wage. The dramatic drop in welfare 
caseloads further ensures that states will have adequate funding to pay 
workfare participants the minimum wage, because under the welfare law, 
states receive fixed block..grants regardless of welfare caseloads. For 
example, for a family of three on workfare, only five states might have to make slight 
adjustments to meet the higher minimum wage when it takes effect. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: CEA redid our minimum wage/ w.orkfare analysis 

FYI, you should know that CEA asked me for the backup to the analysis I did last week on the 
number of states that would have trouble funding workfare programs under various minimum wage 
increase scenarios, and then they redid the analysis. I don't know what they plan to do with it. 
Their version comes up worse than mine did. 

I had simply updated the HHS analysis we have been using for months, but CEA went behind it and 
made more pessimistic food stamp assllmptions. Also, they calculated the s;;e;,f the problem for 
both 20 and 30 hours of work a week. You'll recall that we used 20 hours because, even though 
the work requirement grows from 20 to 30 hours over time, states can use "job training CfuiiCtly 
related to employment" for the hours over 20, and we made the somewhat aggressive assumption 
that they would do so to the maximum extent. 

Here's the difference between my analysis and theirs (they only did fa.milies of 3): 

States with Problems -- 20 hrs a week My Analysis 
Current Minimum Wage No states 
50 cent increase ($5.65) 1 state 
$1 increase ($6.15) [2 state'D 
$2 increase ($7.15) 9 states 

CEA Analysis 
1 state 
2 states 
7 states 
13 states 

For 30 hours of work a week, the numbers are pretty bad (I didn't do this calculation): 

States with Problems -- 30 hours a week 
Current Minimum Wage 24 states 
50 cent increase ($5.65) 
$1 increase ($6.15) 
$2 increase ($7.15) 

37 states 
r.l4"2"s::t-::at~es~:J 
50 states 



"L .<:." 
[mwtp.wpd 

Effect of Minimum Wage Increase on Cost of Workfare Programs 

Talking Points 
• There is one additional concern that we should be mindful of, as we consider 

what level of increase to propose in the minimum wage. As you know, 
Republicans made a concerted effort last year to roll back labor protections 
for those on workfare. Many Governors supported this effort, arguing they 
could not afford to pay the minimum wage for workfare jobs. 

• 

• 

A larger minimum wage increase will add to the pressure that Governors feel] 
on this issue. 

So far, we have beaten back the Republicans' efforts, and persuaded 
Democratic Governors not to ally themselves with Republican Governors on 
this issue. However, some Democratic Governors remain very concerned 
about this issue. Their support of Republican proposals would give that 
effort new momentum. 

Background 
• In May, the Labor Department ruled that most workfare programs are subject 

to the Fair Labor Standards Act and other labor protections, including 
payment of the minimum wage. 

• Governors have complained loudly that the DOL ruling severly hampers their 
ability to establish work programs for welfare recipients. The law requires 
states to put 50% of their welfare recipients to work by the year 2002, or 
face penalties. Welfare benefits are not high enough in some states to 
support payment of the minimum wage for 20 or 30 hours a week. 

• DOL's ruling led the Republican leadership in Congress to seek to roll back 
current law labor protections for workfare jobs. We were able to hold the 
line and stop these efforts, but we can expect the issue to re-emerge this 
year. 

• Any minimum wage increase will increase the number of states whose 
welfare benefits are not large enoug~ to fund a minimum wage workfare job. 
As the size of the minimum wage increase goes up, so do the number of 
states with problems. 

States Whose Welfare Benefits Can't Support a Minimum Wage Workfare Job 
Minimum Wage Families of 2 Families of 3 
Current Minimum Wage 8 states No states 
Increase of 50 cents 15 states 1 state 
($5.65) 

Page 111 
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Increase of $1 ($6.15) 21 states 2 states 
Increase of $2 ($7.15) 36 states 9 states 



1] Cynthia A. Rice 12/04/97 06:27:23 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: Bruce -- Emily needs some clarification re: the Thompson meeting 

M~a~r~y~K~a~,~G~o~v~e~rn~o~r~T~h~o~m~s~o~n~'~s~h~e~l~f~U~I~s~t~a§ff~e~r,~s~p~e~nt~th~e~d~a~y~t~e~lIgin~g~o:e~~~~~~~~-uat 
y~u expressed an openness to considering countln a I Ion 
a FI IX. ---. 
I thought you made very clear to Thompson that we endorse only the last Shaw offer, the straight 
FICA fiX, and he said that was what he would circulate to his overnors. At one oint, ou dio say 
you mig POSSI y ave some openness to the work activi 'e id so in a very 
genera way (that we at the OPC kn kinds of activities as 
wor a ove 20 hours a week, but apparently Mary Kay took to mean something bigger). 

Emily's question is .. besides telling Mary Kay that we are only discussing a straight FICA 
exemption, can she/should she try to explain to her and to the Oem governors what you mean by 
possibly some openness? 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Shaw FICA proposal 

The Shaw FICA proposal that we endorsed was the one Shaw offered (or tried to offer) on October 
9th at the tax technicals markup. It does not include any change to what can count as work for 
the purposes of the work participation rates, as I said this morning -- despite what Governor' 
Thompson's staffer thought. It is a straight FICA/FUTA exemption. It was also endorsed by 
Governors Carper and Chiles in an October 9th letter to Congressman Rangel, who opposed it. 

Emily and I will make sure Thompson's folks have the right copy. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPD/EOP 
Emily BromberglWHO/EOP 
Diana Fortuna/OPO/EOP 
Andrea Kane/OPO/EOP 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: FICA/workfare 

We now have a draft ruling from Treasury saying that workfare isn't sybject to FICA It defines 
workfare as payments coming from the welfare office or its contractor, funded entirely by TANF 
anmor food scallips. TlalJt's tile S60d "em. 

The bad news is that (1) it's not out of Treasury/IRS yet, and (2) I am nervous that DOL mayjle 
working agajnst it (they have a coPy). A guy at Treasury who doesn't understand this issue 
po1ltically just told me they are considering a number of things that could water it down -- making it 
a proposed rulin instead of final, or narrowing it in various wa s includin focusin mo e on 
training. hey have a big meetmg Wit t e general counsel tomorrow. We are depending a lot 
0'ii"Kiir1 Scholz, who is trying to do the right thing here, to shepherd it throu h. I am trying to reach 
K 



?-
;) .. - , 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: FICA 

I talked to counsel's office, and here's the story: we are free to talk to Treasury's Office of Tax 
Policy about this matter, but not to the IRS. 

I am trying to clarify whether the document the IRS plans to issue (a notice I is technically a 
rulemaking. If it is NOT rulemaking, there are no restrictions on us other than not talkin to the 
IRS). It ru emakin ,we are still free to talk Polic b 0 influence this 
substantive y, need your or Bruce's permission to do so and I need to involve OIRA. 

In any case, it means we are free to weigh in on this. So now we have to figure out what to do 
substantively. We should talk on Wednesday. 
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Record Type: Record 

To: Bruce N, Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 

cc: Cynthia A, Rice/OPD/EOP, Andrea Kane/OPD/EOP 
Subject: Treasury decision on FICA/FUTA? 

Cynthia heard a rumor from levin's staff that Treasury is getting close to a decision on workfare 
and FICA/FUTA, so I checked with Karl Scholz. He said it is probably true. IRS is now reviewing 
an interpretation would treat FICA/FUTA in the same way as the EITC -- i.e., workfare would be 
exempt from these taxes. 

If the IRS clears it (not a given), it would be ready sometime after December 15, but perhaps before 
the New Year. It will go through a normal OMB clearance process here. 

It will include a limited definition of work experience/community service that is similar to what 
Wendell was pushing a while back, and that we were comfortable with. The goal of the definition 
is to prevent states from shoe-horning all kinds of work into those 2 categories in order to avoid 
FICA taxes. He couldn't recall all of this, and we have to double-check that it's OK, but it includes 
things like stipulating that the check has to come from the welfare office. Karl said that DOL may 
not think this is strong enough and may raise concerns about the whole thing (!). 

In the meantime, we have to decide how to respond to levin's rumor. I think we can say that they 
may be getting close but it's not over till it's over. But it may be hard to control how this becomes 
public, given all the agencies that will know, and the Treasury-Wendell-levin link. 

But it could be good news! 
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DRAFT 9/9 8:00 p.m. 
House Ways and Means Welfare Proposal 

(based on 9/8 verbal reports) 

Talking Points 

• The proposal would undermine welfare reform by weaking the welfare law's 
work requirements. 

• Welfare recipients could be required to work just a few hours a week, instead 
of the 20 hours now required and 30 hour required by the year 2000. 

• The proposal would create a loophole making publicly-run workfare programs 
more attractive than private jobs. Welfare recipients in workfare wouldn't 
have to do real work for 20 or 30 hours a week -- many of those hours could 
be filled with non-work activities such as job search, job readiness, and 
vocational education. 

• Welfare recipients receiving child support payments would be able to work 
even fewer hours, because those support payments retained by the state to 
repay taxpayers for welfare costs could not be used for salaries for workfare 
participants. A $100 child support payment retained by the state could 
lower the work requirement by nearly 20 hours per month. 

• States say they need flexibility to make welfare reform work. We say they 
already have it. Because they receive a welfare block grant with few 
restrictions, states can shift the $3 to $4 billion a year savings from falling 
welfare caseloads into workfare programs and still come out ahead. At the 
same time, states can count both T ANF and food stamp benefits as wages. 
With this flexibility, states that choose to put people in workfare rather than 
private sector jobs will be able pay the minimum wage for 20 to 30 hours a 
week. 

Options 

Option #1: Retain the tough but fair work rates in current law. 

Option #2: Retain the tough but fair work rates in current law, but do not 
allow states to use child support they retain as payment for wa es (states 
wou ave to fill the gap with other funds). 

Option #3: Retain current law for work up to 20 hours a week (only a 
minimum of 20 hours of work as now defined would count); allow additional 

PagelJl 
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job search, etc., for hours of work above 20 hours per week. States could 
count child support payments to pay wages for up to 20 hours per week. 

Page 2] 



Current Law 

What Counts as Work 

The following are the work activities alvvays permitted under the welfare law: 

1 . Unsubsidized employment 
2. Subsidized private sector employment 
3. Subsidized public sector employment 
4. Work experience 
5. On-the-job training 
6. The first 6 weeks of job search and job readiness assistance 
7. Community service programs 
8. The first 12 months of vocational educational training 
9. Providing child care for someone in a community service program 

The following are additional work activities that can be counted from 20 to 30 
hours a week: 

1. Job skills training directly related to employment; 
2. For those with no high school diploma, high school attendance, GED study, 

or education directly related to employment 

Questions 

1. What is the practical difference between a subsidized public sector job and 
work experience? Between these and community service programs? Is there 
a grey area between them? What are some examples of subsidized public 
sector jobs? 

2. Are any states creating "private sector work experience," or private 
workfare? We have heard reports that Ohio is doing so. How does money 
flow in such a situation? Who pays the worker? Whom does the state pay? 
Whom does the company pay? 

How does this differ from subsidized private employment? Subsidized public 
employment? 

If workfare is exempted from FICA, would that create an incentive for J 
business to shift to private workfare instead of subsidized/unsubsidized jobs? 

3. What is the difference between work experience and community service 
programs? What are real life examples of the differences? 
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4. Do some of these shifting realities make it advisable that we define some of 
these terms in the regulation? Does HHS's draft reg address these questions 
in any way? 
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Child Support Enforcement 

The proposed child support provision coupled with the proposal's "maximium 
hours" provision would weaken the welfare law's work rates even further. For 
example, let's consider a welfare recipient receiving $300 a month in TANF, $100 
a month in food stamps, and $50 a month in child support which the state 
"retains" to offset welfare costs. 

Under current law that welfare recipient would have to work the minimum 80 hours 
a month. If the state put that person in workfare slot at the minimum wage, the 
state would have to contribute an additional $1 2 a 1l10nth in welfare funds to pay 
the minimum wage for those 80 hours. Under the proposed provision requiring only 
as much work as the benefit level divided by the minimum wage (the so-called 
"maximum hours" policy). the person would have to work only 78 hours a month. 
And if, in addition, the state was required to subtract retained child support ] 
payments, the welfare recipient would have to work only 68 hours a month (see 
chart A below). 

Advocates say that cllstodial parents shouldn't have to "work off their child 
support." This argument assumes that a parent on welfare is entitled to all her 
child support; in fact, there's a long history of the government requiring families to 
give up that right in order to receive welfare. It is true that if the "maximum hours" 
policy were put into effect but the child support change was not made, a woman 
getting the same amount of child support would have to work more hours if the 
state retained the payment than if it passed through the payment but reduced the 
welfare grant to compensate (compare columns 1 and 3 of Chart C to the same 
columns on Chart DJ. However, that "inequity" can be solved by sticking to 
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current 20 hour a week work rates. Another valid but rarely heard argument is thaJ allowing states to count child support as wages would undermine the principle of v 
the minimum wage. 

Chart A: Work Effects of Child Support Policies 

If state retains $50 child Current Law Maximum Maximum 
support payments Hours Policy Hours Policy 

but no Child and Child 
Support Support 
Change Change 

Monthly T ANF benefit $300 $300 $300 
Adjustment for Child Support $0 $0 $(50) 
Net Benefit Counted for $300 $300 $250 
Work 
Food Stamps $100 $100 $100 
Total $400 $400 $350 



· !CflsaOS08.wpd 

Hours per month of work 80 hours 78 hours 68 hours 
(State must ($4001 ($350/ 
pay $5.15 x $5.15) $5.15) 
80 or $412) 

Chart B: Work Required Under Current Law--20 hours Per Week Requirement in 
Workfare for parents receiving $50/ month in child support payments 

State State State State 
Retains Retains, Passes Passes 
Child adds to through Through 
Support Benefit Child 
Payments Support 

Payments 
but 
reduces 
benefit 

Monthly TANF benefit $300 $300 $300 $300 
Adjustment for Child Support $0 $50 $(50) $50 
Net Benefit Counted for $300 $350 $250 $300 
Work 
Food Stamps $100 $100 $100 $100 
Total $400 $450 $350 $400 
Amount Needed to Pay $412 $412 $412 $412 
$5.15/hour for 80 
hours/month 
Excess amount (Shortfall) ( 12) 38 (62) ( 12) 
Hours per month of work 80 80 80 80 
required 
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Chart C: Work Required if "Maximum Hours" of Work Required in Workfare 
Depends on Benefit/Minimum Wage and No Child Support Change 

for parents receiving $50/month in child support payments 

State State State State 
Retains Retains, Passes Passes 
Child adds to through Through 
Support Benefit Child 
Payments Support 

Payments 
but 
reduces 
benefit 

Monthly TANF benefit $300 $300 $300 $300 
Adjustment for Child Support $0 $50 ($50) $50 
Net Benefit Counted for $300 $350 $250 $300 
Work 
Food Stamps $100 $100 $100 $100 
Total $400 $450 $350 $400 
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15 
Maximum number of hours 78 hours 87 hours 68 hours 78 hours 
per month of work required 
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Chart D: Work Required if "Maximum Hours" of Work Required in Workfare 
Depends on Benefit/Minimum Wage and Child Support Change 

for parents receiving $50/ month in child support payments 

State State State State 
Retains Retains, Passes Passes 
Child adds to through Through 
Support Benefit Child 
Payments Support 

Payments 
but 
reduces 
benefit 

Monthly T ANF benefit $300 $300 $300 $300 
Adjustment for Child Support ($50) $50 ($50) $50 
Net Benefit Counted for $250 $350 $250 $300 
Work 
Food Stamps $100 $100 $100 $100 
Total $350 $450 $350 $400 
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15 
Maximum number of hours 68 hours 87 hours 68 hours 78 hours 
per month required of work 
required 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: New approach to FICA/workfare issue 

Courtesy of the unions, a little known part of Social Security and tax law has come to light, along 
with SSA's interpretation of it. Two questions have emerged: First, should we give up on 
Treasury and ask SSA for its opinion on whether this law exempts workfare participants from FICA 
coverage? Second, is SSA's existing guidance on this question already so helpful and clear that 
essentially we already have in our possession a document we could just hand to the Governors and 
tell them that workfare participants are already exempt from FICA under certain circumstances? 

Background: The Social Security and tax law both state that FICA coverage and taxes don't apply 
to a state employee "who is employed to relieve such individual from unemployment." It dates 
from 1950, when state government employees first began to join the FICA system. There is some 
legislative history from that time that suggests it applies to people on "work relief." 

Social Security has interpreted this language in its handbook, but it appears that the IRS has never 
issued an interpretation. According to SSA's handbook, a program's intent determines whether it is 
designed to relieve someone from unemployment. SSA offers two interesting examples: First, a 
welfare recipient who performs a service in return for assistance payments is not covered (not J-.-
earning credit toward Social Security). Second, however, a participant in a state program ] tJ ~'i 
"designed to provide work experience and training to increase the employability of the individual" r<-<S5vA'j 
is covered by FICA benefits. 

The difficulty here is that all of this relates to FICA coverage (i.e., eligibility for benefits), not to 
FICA taxes. No one at Treasury or SSA can think of a reason that someone would be eligible for 
one and not the other, but nevertheless everyone says it is the IRS that must make the tax 
interpretation. Apparently SSA and IRS try to work in tandem on such questions, but legally I can't 
determine whether one must defer to the other. In any case, if we did hand out the SSA 
guidance to Governors, they could rightly respond that this doesn't answer the question of whether 
they must pay FICA taxes. 

One plausible possibility is that the unearthing of this language will spur the IRS to make a decision. 
It might even affect the content of their decision, since apparently they were not aware of SSA's 
handbook guidance. 

Our decision is whether to (1) ask SSA for a more fulsome interpretation and see what they come 
up with in the next few days/weeks/months; or (21 circulate the existing SSA guidance to 
Governors at an appropriate point in the process, arguing that this does the trick. We could do 
both. (If we choose the first option, SSA would run its interpretation by the IRS.I 



tJ Cynthia A. Rice 11103/9712:17:21 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
SUbject: Rep. Levin may call Bruce today reo FICA/FUTA 

wants to know what's next ... Levin's been hearing from Carper and Chiles pushing him to do 
something -- they are being very persistent -- Levin wants to check in with Bruce to see what we 
think the legislative possibilities are for the rest of the session and what we can do administratively. 
All this per Eric Gould. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPD/EOP 
Diana Fortuna/OPD/EOP 
Emily BromberglWHO/EOP 
Janet MurguialWHO/EOP 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Iyi 

---------------------- Forwarded by Diana Fortuna/OPD/EOP on 11/07197 01: 17 PM ---------------------------

~ Emily Bromberg 
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Record Type: Record 

To: Karen TramontanolWHO/EOP, Bruce N, Reed/OPD/EOP, Cynthia A, Rice/OPD/EOP, Diana 
Fortuna/OPD/EOP 

cc: 
Subject: ncsl 

This morning NCSL passed a resolution calling lor an FLSA exemption that goes way beyond and 
FICA/FUDA fix. Although we had 9 states who said they'd oppose the resolution (and we only 
needed 3), none of them actually spoke up, so the resolution passed. I doubt this will matter 
much, but you should know that we lobbied hard. 



tJ Cynthia A. Rice 11/07/97 11 :25:59 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Govenorsl FICAI CR 

Governors Carper and Chiles staff just called me. Their bosses are in town, asked them to call 
ASAP to ask the possibility of getting a limited FICA exemption added to the Continuing Resolution. 
I checked in with Barry White, who said that the firm agreement with the leaderships is that the 
CRs will only have those things necessary to keep the programs running, and that we may have a 
series of one-day CRs this week as negotiations continued. I relayed this to Martha and Karen. 

FYI -- they suggested a new way of doing a FICA exemption -- a clause that would say 
"no FICA/FUTA liability until the IRS rules." Kind of an interesting idea. 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Diana Fortuna/OPD/EOP 
Emily Bromberg/WHO/EOP 
Sky Galiegos/WHO/EOP 
Emil E. Parker/OPD/EOP 



lJ Cynthia A. Rice 11/07/9710:58:15 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Diana Fortuna/OPO/EOP 
Subject: NCSL resolution 

NCSL is today voting on a resolution reo FLSA and have asked us for our views 
(intergovernmental affairs is there). It is clearly counter to our FLSA position and we are telling 
them we oppose it. 

The resolution opposes using the FLSA to define what is work and what is training, and 
instead proposes a different standard ("welfare to work programs of duration of 12 months or less 
that are providing a real benefit to recipients should be exempt from FLSA"). 

It also, incidentally, "urges the federal government to exempt states from the requirement 
to pay FICA and FUTA to welfare recipients in community work experience." 

, 
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WimpingOut 
By MARILYN WERIlER SERAFINI. 

WELFARE REFORM 

COULDBE 

UNDERMINED BY 

NEW REGULATIONS 

THAT FORCE 

EMPLOYERS TO 

TREAT WORKFARE 

PARTICIPANTS AS 

REGULAR 

EMPLOYECS, 

obbie Kelley, a 37-year-old single mother 

in Arlington, Va., is preparing to get off 

welfare and enter the workforce. But the 

workfare program that gave her the 

boost she needed may soon disappear. If 

it does, congressional Republicans and many governors 

warn, last year's landmark welfare reform law could be 

in jeopardy. 

Kelley received welfare checks for years while she stayed 
home with her kids. But that was before the 1996 Welfare 
Reform Act required states to push their welfare recipients 
off the dole and into jobs or training programs. If the slates 
flunked the test, they would lose plenty of federal money. 

Despite some training as a \\'ord processor, Keller could 
find on I)' temporary work. So she was automatically enrolled 
in Virginia's Community Work Experience Program-or 
workfare. The program provided her with a 3~·1101Ir·a-week 
position at the Virginia Human Services Department. Kelley 
collected only her usual $41O·a·monLh welfare check pills 
food stamps. "It was hard to do it," she said. ~l was gelling 
paid, but it still wasn't like getting a paycheck." 

Nevertheless, her duties as a receptiouist ;\IId clerk 
enhanced her computer skills, Kelley said, aud Laught hel" 
how to better interact with people. She could le~l\'e early for 
job interviews, and Kelley's counselor helped her find job 
leads and write caver letters. 

After two and a half months 
at the department, Kelley land
ed a pan-time job at Arlington 
Community Residences, a nOIl

profit organizatioll in northern 
Virginia that sets lip group homes and 
finds shelter for the mentally ill. She 
earns $800 a month, almost twice wh:\! 
she got Oil welfare. Kelley will no long-u 
qualil)' for food stamps, hut the !~tatL' will 
temporarily provide welfare checks tt) 

help her movc into the workf{)n~e. 
\Vorkfarc has becomc a popllbr W;IY 
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for states to get people such as Kelley off welfare and to 
deter others from seeking public assistance. Only nonprofk .. 
and government organizations can hire workfare partici
pants. But workfare may soon be a thing of the past, warn 
governors of both parties and key Republican Members of 
Congress. The Labor Department recently issued guidelincs 
for the states that could effectively gut the landmark welfare 
reform law, these critics contend. 

Under pressure from org:anized labor generally, and pub· 
Iic employee unions particubuly, Lahor i;lterpreted the wei· 
fare hlW in such a way that people on workfare must be 
treated exaclly like regular employees. "We didn't change 
the law. We just read the la\'l," said Seth D. Han·i ... , the 
Labor Department's acting assistant secretal)' for policy. 
Man)' Republicans disagree. 

Under the guidelines, workfarc participanls will be paid 
the minimum w:'lge of $5.15 and be covered by federal 

health and safety laws. They also will be 
able to join unions, sue their new bosses 
and file discrimination suits. And the 
nonprofit agencies or government agen
cies that hire lhem mar have to make 
special accomodatiolls ill the workplace 
for people with a myriad of disabilities. 

Moreover, the govCnH)rS :-lay the 
Labor Departmcnt guidcline.s could 
cause them huge prohlcm.s, especially if 
the statc governlllents or the non profits 
have to pay thc payroll taxes of workfare 
participants. 

The minillllLlll·wage rcquirclHents 

(J: 
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could create :lllolht!r problem for stales, which 
now must have ~5 per cent of their welfare 
recipients working 20 hours a week to receive 
their full federal block grants. If welfare recipi
ents are covered by the minimuJIl-wage laws, it 
will be morc diflil:ult to geL a quaner of them to 
work the needed 20 hours a week, and states will 
lose some of their federal money. 

"Once YOIl impose minimulll-wage provisions, 
we feel you're embarking on a slippery slope 
that will m,tke it more difficult to get people 
back to work," said Rep. E, Clay Shaw Jr., R-Fla., 
chairman of the Ways and Means Subcommittee 
on Human Resources. 

Workfare was not meant to act as regular 
employment, but simply as a training tool to 
move people such as Kelley into the workforce, 
Capitol Hill Republicans and governors argue. 
Rep. James M. Talent, R-Mo., who sits on the 
Education and the Workforcc Commiltce, wants 
Shaw to take a more conservative approach. 

"We can't let the President get away with turn
ing back the clock on welfare rcform," a Talent 
aide said. "We need to make people undcrstand 

. that this isn't employment. It's a bridge to 
employment. " 

Given the Labor Department requirements, 
states will shut down their workfare programs, 
warned Karen L. Hogan, federal liaison in Flori
da Democratic Gov. Lawton Chiles's Washing
ton office. the [employerJ commitments are 
going to fall by the wayside if tax liability is 
attached to it," she said. While employers pay 
the workcrs nothing, they take on the responsi
bility of training mostly uneducated individuals 
with little or no work experi
ence. Hogan estimates that the 
payroll t"'lxes would cost Florida 
non profits and the swte govern
ment $14 million in the first 
year. 

"To give people work experi
ence, the cost of that exceeds the benefits the employer 
receives," Shaw said. "They're aculally performing a selvice 
by giving these people a job that trains them." 

Shaw is determined to change the Administration's 
guidelines. Even before the guidelines were issued, Shaw 
~\'allted to insert a provision into the Balanced Budgct Act 
staling that people on workfare are not subject to most 
hlbor laws. But President Clinton threatened a veto if the 
budget law contained Shaw's workfare language, and it was 
dropped during the House-Senate conference. Shaw, how
ever, is not giving up. He's planning to introduce a new hill 
to "let people shoot at." Then he'll see where the proposal 
stands and "decide how best to proceed next year." 

GUTIING WELFARE? 
The Labor Department regulations threaten the very Illis

SiCHI of the Welfare Reform Act, which has already helped 
n:dllcc welfare rolls, says Robert Reclor, a senior policy all;\

Iyst at the conservative Heritage Foundation who helped 
Shaw write part of the law. The application of" labor laws [0 

workfare participants would make work activity 
under the new welfare reform law "impractical on 
any scale," Rector added. 

Clinton recently bragged th;H the tough welfare-to-work 
approach of the Welfare Reform Act has "given us the 
biggest drop ill welfare rolls in history and the lowest per
centage of Americans on welfare since 1970 ... So it 
worked." 

Vice President AI Gore annoullced on OCl. 8 that the wel
fare mils in the United States had dropped ~50,OOO names 
since the welfare law \\'as enacted in August 1996. 

But the Administration doesll't realize that workfare is an 
important component of the welfare programs ill many 
states that have succeeded in moving people off welfare, 
Rector s;ilid. 

Take Wisconsin. O\'er the past 10 years, as welfare rolls 
g-rew ill other slates, [he caseload ill Wisconsin d.-opped by 
half. Wisconsin's goal has heen to push welfare recipients 
quickly into the labor market; those who fail 10 filld employ
ment within a few \"ecks arc required 10 en IeI' workfare 
1I11tillhey can find pri\·;Hc-scclo)'jobs. 

""or decades, politicians han: wlked ahmll making wel
fare n:cipiCIlIS work while creating- reg-ula[o!"r loopholes 
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that made the requirement easy to a\'oid," Rector said. "\Vis· 
consin closed the loopholes, creating a first for the Il<ltioll
a real work requirement." Under a progralll callt:d Pay for 
Performance, the more a welfare recipient works, the lIlore 
of his welfare check and his food stamps he gets. 

"We've learned that any state that's serio liS about 
putting people into workfare jobs, their welf~H'e ca.<;eloads 
plummet, because people won't [take] lhosejohs," Rector 
added. "If you say, 'Find ajob or clean parks,' they lind a 
joh. III Oregon, seven out of eight did." 

It's the threat of work· 
fare that drives welfare 
case loads down, Rector 
said. "Oregon has been sue· 
cessful in getting people off 
of welfare, because it has 
tough rules that require 
work or dumping people 
off of the welfare rolls. We 
don't want to have zillions 
of people in workfare." 

For many others, work
fare has helped break the 
welfare cycle. "This pro
gram gets people moving 
in the direction of self-suffi
ciency," said Hogan of 
Florida's Washington 
office. "Putting them in workfare positions helps. It helps 
them learn how an office works." 

Workfare is supposed to turn into full·time employment, 
said Andrea Kane, program director for welfare reform at 
the National Governors' Association. The NGA has lIsed a 
workfare participant who will soon become a full-time asso
ciation employee, 

Workfare provides a friendly work environment, said ROil 
King, director of the Virginia Office of Employment Train
ing, which has placed 970 participants in workfare since 
April. "They have to come to work on time, they must call if 
something prevents them from coming. When they're at 
work, they have to take instruction and not be angry about 

that. Peoplc who haven't worked, don't understand you 
have a persol\ in charge, a boss, and that you have to follow 
i Ilst ruct j( illS ... 

III Virginia, welfare r~cipiellts gel 90 days to try to find a 
regular job. After that, they're automatically signed up for 
community work experience. Counselors track each individ· 
lIal's progress. The person stays in an assignment for six 
months, thcll caseworkers decide whether to extend the 
joh, find the person another job or eliminate it alollg with 
the individual's welfare benefit 'i. 

"The reality is that everyone wants 
welfare reform to work," Hogan said. 
"But workfare is a vital component of 
this," she added, noting that Florida 
wants to have 40,000 of its 140,000 wel
fare reCipient" in workfare by the end 
of this year. "If you take it [workfare] 
off the table, it's a serious problem 
here for the part of the population that 
needs the most help." 

FAIR LABOR 
It's not that Rep. Sander M. Levin 

of Michigan, the ranking Democrat 
on Shaw's Human Resources 
Subcommittee, dislikes work
fare. In fact, he boasts that 
Michigan, under Republican 
Gov. John M. Engler no less, 
has a \'ery successful program. 
Still, he argues, applying labor 

laws to workfare is not only what the law demands, but also 
the responsible thing to do. Why should a workfare par~ici
pant not have the same protections or earn the same 
wages as a regular employee sitting next to him, doing the 
same job? 

"It's a very serious mistake to tell people that, moving 
from welfare to work, they'll be treated differently [from 
other workers)' when the thrust is to get them to be in the 
mainstream," Levin said. 

One Administration official said there's no reason to 

• No SHORTAGE OF LABOR LAWS 

T he application of labor laws 
to workfare participants 
would make work activity 

under the new welfare reform law 
"impractical on any scale," says 
Robert Rector, senior policy atla~ 
lyst at the conservative Heritage 
Foundation. Administration offi
cials counter that federal labor 
laws should apply to all workers, 
including workfare participants. 

Here are some examples of 
labor laws that could apply to 
workfare situations. 
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• FAIR lABOR STANDARDS AGr 
(1938) requires employers to pay 
minimum wage and overtime to 
their workers. 

• AGE DISCRIMINATION IN 
EMPLOYMENT ACT (1967) pro
hibits the consideration of age in 
hiring or firing of workers. 

• OCCUPATIONAL SAFETY AND 
HEALTH ACT (1984) requires 
employers to provide a safe work 
environment for employees. 

• FICA (1935) requires 'he deduc
tion of Social Security and Medi
care payroll taxes. 

• UNEMPLOYMENT COMPEN
SATION (1935) requires employers 
to pay taxes toward the distribution 
ofullemployment pay. 

• AMERICANS WITH DISABILI
TIES AGr (1990) requires employ
ers to make reasonable em~ 

ployment accommodations for 
workers with disabilities. • 

• 
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helieve that minimuITH\'agc laws will calise stales to fall short 
of their employmellt reqllircmcnt'i under the 1996 welfare 
law. States have wind Ellis ill their block grallts anyway, Ihe 
official said, because block grallt amounts were based on 
1994 caseloads. when there were significantly more welfare 
recipients. "At best, this is a very, very small issue for most 
states. We need to see folks come forward to show this is a 
rcal problem, n the official added. 

"Some," are motivated by the feeling that if the public 
sector can't place a large number of people below mini
mum wage, they WOIl't be able to meet 
the federal government's work partici
pation requirements" or to get people 
off welfare. He continued: "Others 
think that the key is to get someone to 
work, and it doesn't matter under what 
conditions. Others look upon a large 
number of welfare recipients as people 
who have been loafing, and the only 
thing to do is get them to work regard· 
less of the conditions. 'If you treat 
them as second·c1ass citizens, so 
what?' " 

But workfare will be sllccessful only 
if participants think of them· 
selves as regular employees, 
Levin said. Kelley, who just went 
from workfare to work in Vir· 
ginia, strongly agrees. She says 
she was treated exaqly like an 
employee. Her co-workers even 
threw her a going-away party when she found a regular job. 

Sure, Levin said, governors need to meet federal work 
requirements to keep their block grants flowing. "If there's 
a problem with state resources, let's improve state re
sources. We did that through the $3 billion program in the 
Balanced Budget Act. That will help states move people 
from welfare to work." 

More should be done if necessary, he added. "I'm in 
favor of facing up to this issue and taking whatever steps 
are necessary to fix it. But the answer is not the broad char
acterization of people moving from welfare to work as dif
ferent kinds of workers. A worker is a worker, basically." 

A SHAKY START 

But Shaw's not done. After his language was dropped 
from the Balanced Budget Act, Shaw got a commitment 
from Speaker Newt Gingrich, R-Ga., that he could bring it 
up again on the House floor with the Speaker'S support. 
Shaw admits this will be a difficult task, though. He'll have 
to get enough support in both the House and Senate to 
ensure he'll be able to override a likely veto. Or, he'll have 
to work with the Clinton Administration on a compromise 
and risk losing the support of conservalive House Republi
cans. 

Shaw could wait until next year, although th<ll strategy 
poses some problems. "People get really goofy around e1ec
tioll," he said. He acknowledged, however, "we have LO get 
somc support and momentum, and there arc II 't many days 
lefL" in this congressional session. 

Shaw hlames his Republican colleagues in Congress for 
refusing to address the Clinton AdmillistratioJl's il,terpre
tatiolls or the welfare law. "I felt [the welfare clarifica
liollS] were important. We got hammered during the Bal-

anced Budget Act debate by the Senate and by the 
Administration. " 

III fact, Ihe Administratioll blocked Shaw's efforls and 
saved "their own bacon" at the same time, Florida's I'logan 
complained. A provision in the budget law says thai a t.'1X 

break for the working poor, the earned-income tax credit 
(EITC), won't be available for workfare participants. The 
provision saves the federal government millions of dollars, 
she added. 

Shaw says he'll be more careful not to get burned in the 
next round. He has sent a 
message to Senate GOP 
leaders saying he'll need 
some assurance that the 
Senate will bring up a 
workfare bill. "We don't 
want to go through the 
exercise, then not have 
them bring it up," he said. 
"It's very frustrating to 
negotiate these things with 
the Senate. They worry 
about every single Senator 
and how he might react." 
A Sen are GOP leadership 
aide said he believed that 
Senate leaders will be will
ing to talk about the 

issues, but offered no firm commitment. 
"We view this as doing what the governors need us to do," 

Shaw said. "This is not changing welfare so much, but mak· 
ing it more affordable and workable for governors so they 
can run their programs." 

To get the job done, Shaw says, he'll need more support 
of Democratic governors. Republican governors are already 
on board, but only a few Democratic governors have 
become active. Chiles and Delaware Gov. Thomas R. Carper 
are trying to rally the support of their Democratic col· 
leagues. 

One major problem is that House Republicans don't 
even agree among themselves about the need for a legisla
tive fix. Republicans on the Ways and Means Committee 
demonstrated this year that they could work with the 
Administration and congressional Democrats on some 
workfare-related issues, such as payroll taxes, and that they 
would discuss complications surrounding minimum-wage 
requirements. 

But by talking compromise on the core issue of classify
ing workfare participants as nonworkers, Shaw lost the sup
port of more-conser\'ative Republicans, especially some on 
the Education and the Workforce Committee. 

"It took a lot of effort by us to get him to [compromise]," 
Rep. Levin said. "But then Republicans on the Education 
COlllmittee insisted on stricter distinctions between work· 
ers. We never said that people had to be paid the same" as 
other employees, but they should get paid the minimum 
wage and be covered by federal health and safety standards. 
"[ Republicans] keep tl)'ing to work something out among 
their own ranks and they get pulled to more extreme posi
tions," he added. 

BlH others say the Clinton Administration must change 
its tUlle. Or, as Repuhlican Members and many governors 
warn, workfare will disappcar and the .promise of the land
mark Welfare Reform Act will rcmain unfulfilled. • 
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New Shaw Draft on FLSA and Workfare 

Background: Rep. Shaw is trying to forge an alliance between Governors and 
Congressional Republicans on workfare and Fair Labor Standards Act requirements. 
Governors of both parties are concerned about the cost of compliance with FLSA 
and other labor laws, including payment of the minimum wage, and the cost of 
FICA taxes for workfare participants. Shaw is trying to get Governors to endorse a 
new draft bill. 

• Shaw's new draft tries to reclassify people in workfare programs as "trainees." 
This would deprive them of the protections of the FLSA, including the minimum 
wage, and other labor laws, including full health and safety protections and 
protection against discrimination. 

• It would also significantly weaken the welfare law's tough work requirements 
for people on welfare who perform "community service." Instead of being 
required to work for 20 hours a week in 1 998, someone doing community 
service would only have to work as many hours as the state could afford at the 
minimum wage. The balance of a recipients' time could be spent on job search 
and education activities. 

We are also concerned that the definition of community service is so broad that 
it could include nearly all subsidized work, allowing low benefit states to require 
less than 20 hours of work from nearly all their "working" recipients. DOL is 
also concerned that it would weaken labor protections for those performing 
community service. 

• The bill would also exempt community service positions from FICA and 
unemployment taxes, which we indicated during the balanced budget 
negotiations that we were willing to do. In fact, we agreed to such an 
exemption as part of a last-minute compromise on the Balanced Budget Act 
that fell apart for other reasons. 

Talking Points: 
• Worker protection laws, such as the Fair Labor Standards Act, should apply to 

workfare participants in the same way they apply to other workers. No one 
doing real work should be paid a subminimum wage or should be subject to 
health and safety hazards. 

• Rep. Shaw's latest proposal would deprive workfare participants of those 
protections, including payment of the minimum wage. 

• It would also weaken the welfare law's tough work requirements -
requirements that were part of last year's bipartisan agreement to reform 

Page fJl 
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welfare, and which states have only just begun to implement. 

• Paying working welfare recipients the minimum wage and giving them other 
worker protections will promote the goals of welfare reform, because it will 
give them the ability to support their families and break the cycle of 
dependency. 

• The Administration is prepared to work with states to ensure that they can 
comply with the law, without undue financial burden, and meet the welfare 
law's work requirements, and would be supportive of proposals to exempt 
workfare participants from FICA and unemployment (FUT A) taxes. 

Page 2JI 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: Conversation on FICA 

I talked to Karl. He says that the EITC exemption in the balanced budget makes him predict very, 
very strongly that the Service will rule workfare is not subject to FICA. But he does not believe 
they are in any kind of rush to rule. He believes that, if he wrote some kind of internal tome on the 
subject, he could make it enough of a priority in his own office that that would shake it loose and 
get a ruling issued. (I'm not sure why, but he was very definite on this point.) But he says he just 
hasn't had time to get to it, since he is swamped on a million other high priority matters. So maybe 
we need to let someone know at higher levels that Karl's work on this is as high a priority as 
whatever else he is working on. 

By the way, he is also talking a lot to Center on Budget, which is apparently urging them to act, 
and trying to figure out how the Service would define work experience and community service. 



--0.-,. : 

~.~~r~)·'·~><>- Bruce N. Reed 
10/16/97 10:53:50 AM 

Record Type: Record 

To: Diana Fortuna/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 
Subject: Re: Conversation on FICA I.ThJ 

We have to let Treasury and IRS work it out on their own. 



tJ Cynthia A. Rice 10/15/9710:13:24 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Diana Fortuna/OPD/EOP, Emily Bromberg/WHO/EOP 

cc: 
Subject: FICA update from Haskins 

Mary Bourdette spoke to Ron Haskins, who said he has no plans to push his FICA exemption 
further and he doesn't see any vehicles. He said the unions went all out to kill Shaw's effort last 
week. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 
Subject: Update on Shaw proposal for FICA exemption 

The proposal Shaw plans to offer at a 2pm markup today appears to be a narrOw fix of FICA and 
FUTA. We got together with DOL, HHS, and Treasury and reached agreement that we will say we 
support it. Treasury and Emily are doing so. They will also say that we would like to work with 
the committee to ensure that this applies only to workfare/community service jobs, and we don't 
create improper incentives to put more types of work in these categories. 

DOL wanted us to go further to say we support the concept but not necessarily this specific fix, 
because it doesn't include language to limit it to traditional workfare. But we won out when we 
learned that Wendell thinks Shaw's language is fine. His (and our) logic is that HHS (or Treasury) 
can clarify this in the regs, and it's dangerous to have Congress define workfare because they may 
define it very broadly. Cynthia talked to Levin. He is ticked off about the process, but began to 
see our logic as the conversation went on. Rangel is trying to have the fix struck on procedural 
grounds. 
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Emily Bromberg 
09/29/9702:43:38 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP, Elena Kagan/OPO/EOP, Oiana Fortuna/OPO/EOP 
Subject: Re: govs ffi1l 

My initial info came from Fred. I just spoke to Mickey, who says he told Carper's staff (NOT the 
Gov) that we are fine with FICA/FUDA. He then told Carper's staff that if they had NGA policy that 
could move the bill to the center, we'd be interested in that. Carper's staff sees this as White 
House saying its OK to develop NGA policy. I explained to him that Carper would want to go much 
further that we would ever go--and that the republican Govs would take it futher. Mickey told me 
he didn't think this was a big deal either way. I explained wh it was a really big deal, and he 
agreed to talk to the staff again. reiterating that the only poljcy we can liye with is FICA/F A. 

I think two things are happening based on my conversation with Mickey: he and Caper's staff 
talked passed each other and Mickey has an entirely different view of the politics of this issue. He 
thinks he did a good thing. I will talk to Carper's staff myself. 



~~.~----------------------------;~~».~~ 
Emily Bromberg 
09/29/97 01:41 :32 PM 

Record Type: Record 

FL~ 

To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP, Bruce N. Reed/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: govs 

For some unknown reason, Mickey told Carper that it was OK with the White House for the NGA to 
adopt policy on FLSA. Not sure why he did this, since he knows what I had to do to keep 
CarperNoinivich from bringing it up for a vote in NGA Executive Committee last week. 

How bad is this? We of course will disagree with their policy. Should I try to get Mickey to pull 
back? 



~~~----------------------------~@,~»~ .. ~~~. 
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I Emily -Bromberg 
~ 09/22/9702:21 :04 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: Mickey Ibarra/WHO/EOP, Fred DuVal/WHO/EOP 
Subject: flsa 

Carper and Chiles staff met with Haskins Friday afternon. Haskins did not have a bill to share with 
them, or paper of any kind. It was clear from the meeting that he's having real problems with his 
caucus, especially Talent. The Govs' staff reiterated that they supported the original proposal only, 
and opposed all the con·servative add-ons. The meeting ended without any resolution. 

NGA Executive Committee meeting is tomorrow. The Govs say they will not have a press 
conference on this or vote on policy. We shall see ... 



~ Diana Fortuna 
09/22/97 11 :44:07 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: 
cc: 
bee: 

Elena Kagan/OPD/EOP 
Cynthia A. Rice/OPD/EOP 

Subject: Re: Question for you on FLSA strategy ~ 

Bruce did answer this question at the staff meeting. His concern was that, in our zeal to keep the 
Governors from jumping overboard, we should not spread panic on the labor defects of Shaw's 
proposal prematurely. And recent events suggest that our strategy of hanging back and watching 
seems wise for the moment -- Shaw's process is imploding on its own, and recent conversations 
with the Democratic Governors suggest that they are still thinking about it. And DOL has at least 
alerted Oem Govs that there are labor problems with the draft bill, so that we can at least say "I 
told you so" if suddenly things heat up, Democratic Governors endorse it, and we have to blast it. 
Does this seem right to you, Cynthia? 

Elena Kagan 

Record Type: Record 

To: Diana FortunalOPD/EOP 

cc: 
Subject: Re: Question for you on FLSA strategy ~ 

i think you're right. did bruce answer? have we done this? 



Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Feedback from DOL on Democratic Governors 

Here's a bit of feedback from DOL on the calls they've made to Democratic Governors staffs. 
Chiles and O'Bannon agreed that the new draft goes in the wrong direction, and they were more 
comfortable with the original Shaw draft. They expressed extreme frustration that the 
Administration was not being more helpful on this in general, and specifically that we were not 
offering any alternative. 

Message Sent To: 

Elena Kagan/OPD/EOP 
Cynthia A. Rice/OPD/EOP 
Emily BromberglWHO/EOP 
Fred DuVal/WHO/EOP 
Sky GaliegoslWHO/EOP 
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Summary of Compromise Welfare-to-Work Transition Bill ~i-'v 0 ~ Qf)r-' 

September 1997,: E~~ 

1. The compromise bill does not determine the employee status orworkfere perti,;ipants; ~\~ 
however, il does specify that if workfare participants are determined to be Uemployees" and 
othenvise covered by these laws. then FICA (requiring Social Security taxes) and FUT A . 
(requiring unemployment insurance \axes) do not apply to then( In addition, if workfare 
participanl5 are determined to be employees otherwise covered by FLSA. the obligations of that 
Ac\ may be met by benefit checks and determination ofmll>(imum hours of work ill keeping with 
the minimum wage 115 described in IH. These termS apply to workfare positions in the public, 
nonprofit. and private Seelor;, 

2. The bill does not address other labor laws, If workfare participants are determined to be 
employees then these laws' apply to the same e:tlenl as l!ley do to any other emplc.yec:, Workers' 
compensation would remain a Slate issue, 

3, All workfare participants are guaranteed the minimum wage, In calculating the number of 
hours a participant may spend in workfare activities: 

• Food ttamps and ca.sh benefits are considered wages; 
• Child SUppOI1 collections are to be subtracted. and Slates may anticipate future child 

suppon collections based on Ilny reasonable methods (subjei:lto the approval of the . 
Secretary. if necessary), such as recent. collections (but not alrearages);, and 

• The federal minimum wage is to be used. 

(food stamps + eash) - expecte!l chjld support +:':!!'~' "'; ;'mQXiqlliin h'ou~,.iir\',:;!,:::··:' 
federal minimum wage " '.: :.workfere aCtivity 

4. If the above formula does not yield enough hours to allow States to count workfare 
pimic!pants cowards wor}: participation rates. participants can completeremainillg hours in 
education activities and job search, 

S, Grievance proecdurcslIlld nondisplaeement provisions included in the 1996 welfare ri:fofm I~w 
and the 1997 Balanced Budget Act would apply to workfare pani!;ipBnts a:iid thOSt~ affected 'by . 

. ·workrareplaeement~;depending on how the positi6ri W4$fuM~. 

ACt .Amiii<:~"" 
. . ahd HeailhAd. Orug·l'i'e.e 
:.(Prilvidiilg rcrcoll~"'iv. bargaillingand other i'nion actiVitics): H:~~l~~~~~~t 
. Act, Cllild Supp,n Ento(O::m<.n1 Reportins. Wage Garnishment R 
common laWs rc·g·arding wrollilful discharsi: alld pa)'1llcnt of Slate'psyl':)U and iila)ntc 
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Briefing Materials for the Chief of Staff 
Erskine B. Bowles 

. Meeting with Labor Representatives re: Welfare Reform 

Tuesday, September 16, 1997 

5:00 p.m. 

Erskine Bowles 
John Podesta 
Bruce Reed 
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John Hilley 
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Kitty Higgins 
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Andrew Stem 
MortonBahr 
Gerry McEntee 

DOL 

AFL-CI) 
SEIU 
Communication Workers 
AFSCME 

Briefing memo from Karen Tramontano 
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MEMORANDUM FOR ERSKINE BOWLES, CHIEF OF STAFF 
JOHN PODESTA, DEPUTY CHIEF OF STAFF 

FROM: KAREN TRAMONTANO 

RE: WELFARE REFORM MEETING WITH 

Background 

AFL-CIO PRESIDENT JOHN J. SWEENEY 
CWA PRESIDENT, MORTON BAHR 
AFSCME PRESIDENT, GERALD MCENTEE 
SEIU PRESIDENT, ANDREW STERN 

The Administration made a commitment to support the application of the 
minimum wage and the fair labor standards act, as well as other labor protections, to 
work fare recipients. As a result of activities by the governors and, as of late, some 
members of Congress, the Presidents, specifically President McEntee, wanted to have 
a strategy session. Attached is the list of attendees, Susan Brophy has also been 
invited to attend. 

The issue the Presidents want to discuss is where is the Administration 
currently? 

Status Report 

After the President announced his position, the Governors (NGA) stated last 
week that were going to move publicly against the application of the minimum wage 
and the fair labor standards to work fare recipients. In preparing for the upcoming NGA 
meeting (9/22), NGA staff met to make policy recommendations regarding this issue. 
Since there was a split in the NGA--only a small majority agreed with the policy--staff 
decided not to move on the issue. 

Following the staff recommendation, individual governors, led by Governor 
Thomas Carper (Del) began working with members of Congress, specifically Clay Shaw 
to draft a compromise. Last night we received a copy of the Shaw legislation. (Copy 
attached) It provides the following: 1. that work fare participants are paid by the welfare 
agency rather than the agency for which they are working; and 2. that the state is 
exempted from paying FICAIFUTA. The legislation may weaken the work requirements 
by allowing participants whose compensation exceeds the formula (hours divided by 
minimum wage) to use the remaining hours for job search and education. Finally, the 1 
worker protection limitations originally in the legislation appear to have been eliminated- 7 



· ............. ,." .. ~"",," ........... ,,., ........... --.-.-

-but we do not know that with any certainty at this time. 

The DPC is reviewing the legislation and has forwarded it to Department of 
Labor lawyers for their review. I have forwarded the legislation to the AFL-CIO general 
counsel for his review. After DOL's review, DPC may meet with Oem staff on Monday 
to discuss any issues surrounding the legislation. Diana Fortuna and Cynthia Rice are 
aware of the Tuesday meeting. Their report on this issue is attached. 

Based on conversations with John (Podesta) I understand we are not going to 
fight the FICAIFUTA exemption. I have Signaled the likelihood of that position to the 
AFL-CIO. They appear to have no problem with that position. 

I will continue to monitor developments and let you know if this situation changes 
in any significant way before the Tuesday meeting. At this time, the proponents of the \ 
Shaw legislation are talking about having a press conference to announce this 
compromise on ThurSday. I do not have firm numbers on how many votes such a 
compromise would garner. We should have a recommended position from DPC by 
Tuesday. 

Discussion 

With this as a backdrop, the International Presidents want to have a strategy 
discussion that results in the continued application of the minimum wage and FLSA to 
work fare. Accordingly, they want to raise the following issues: 

What are the options that will bring closure to this issue and retain minimum 
wage and FLSA applications? 

How should the governors be addressed? 

How should Congressional conservations be approached? 

Congressional supporters? 

What is the press/message mood around the country on this issue? 

How do we stop the continued privatization discussions so Texas does not 
happen again? 

(On this issue, Kitty Higgins leamed a couple of days ago that Govemor John 
Engler(Mich) is planning to contract out all employment services. She also got a copy 
of a letter from Engler's consultants that advised the govemor not to contact the Labor 
Department and just to move to contract out because they (the consultants) talked to 
the Labor Department re:Texas and that (in their opinion) was what stopped 
privatization.) 



...... ~, ... " ...................... ' .... . 

There are three preliminary points to resolve: 1. what is our position on Shaw?; 2. will 
the Shaw legislation pass regardless of our positions?; and 3. what is the AFL-CIO's 
position on Shaw. We should know the answers to these questions before Tuesday's 
meeting. I will update you. 
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Weekly Report -- Rice/Fortuna 
September 12, 1997 

New Republican Proposal on Workfare and Minimum Wage -- House Ways and 
Means Human Resources Subcommittee Chairman Clay Shaw is trying to garner 
bipartisan support among Governors and House members for a bill that addresses 
state concerns about the cost of workfare programs. Unfortunately it does so by 
significantly weakening the welfare law's work requirements. The draft legislation 
requires states to pay the minimum wage for work experience and community 
service programs, but it limits the number of work hours to what states can afford 
to pay, based on the amount of their welfare grant plus food stamps. The balance 
of a recipients' time could be spent on job search and education activities. Thus, a 
welfare recipient could work 10 hours a week and do 10 hours of job search. 
There is a concern that the legislation's definition of "work experience" and 
"community service" may be so broad that nearly all subsidized work could be 
defined as such, allowing low benefit states to require less than 20 hours of work 
from nearly all their "working" recipients. The bill would also exempt workfare 
positions from FICA and unemployment taxes, something that we indicated during 
the balanced budget negotiations that we were willing to do. 

Department of Labor lawyers are currently reviewing the legislative language to 
determine if the bill weakens worker protections or minimum wage enforcement. If 
it does not, then our grounds. for opposition will rest solely on the weakening of the 
work requirements, an issue on which we may not have many allies. We hear 
Chairman Shaw may unveil this legislation at a press conference on Thursday, with 
a hearing and markup soon to follow. He apparently plans to move the measure as 
a separate piece of legislation. As you may recall, Speaker Gingrich told the 
Republican gathering in Indianapolis on August 22nd that enacting legislation in this 
.area would be a key priority for the fall "because the Clinton Administration, 
working with the unions and the bureaucrats, is trying to undermine and destroy 
welfare reform." 

Page 11 
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f: . The GQfup'r6fiii~e bill does not determine the employee status of w'orkfe:h. ~liri~p~~is; : . ,: 
. hOwever. it doe~ specifY that if UJorkfare participants !L/'c deti:nnlned to be Ke:mp.loYees" ar.d .' 
otht!rwise covered by these laws, lhen.fICA (requiMg Social Seeurit}i1axes) and FUTA ' ..... 
(requiring unemployment in~urance l#e5) do not apply to them. In ;n!cfnion, if w'Qtkfare .. ' .' .. ' . 
participanis are determined \0 be emplhyeltS o\herwise coveted by fLSA., the Qbliga.iiQll~ ofthiii: " . 
.Act may be met by benefit checks lind deTl!tminatil;!n of mB.'ldnium hours'orwor}: in k6Cpiri'gw'ith 
the minirill'lI! wage a9 dc:iCribed in is, These terms a.pply to workfare positions in thli:publie, 
nonprofit, and prlvates.cetOTS. 

, :i .The bill does not address other labor laws, lfworkfare piu'tidp·e;ii.g are d~lhi;ila:be . , : .":' 
employees then these 111\1{5' apply to the same extent as liley do to any otlier employee, WOTxek , ...... 
compensation would r&mlIin .. State issue, . 

:;, All workfare participilllts are gUaranteed the minimum wage, In Ql~Ii\tirtgth'e ntiinbet of' 
hours 3. participant may spend in workfare activities: 

~ . Food Stamps and cash benefits Qtec6nsidered wages;. . . ." .. 
• Child suppOrt ~lIcetioi'ls are to be S'(lbtraetfid. I\IId States -may 1iiit'~P·#.~jutl.ire i'JUJa '.' 

suppoJ1 oQllettions based on Ilny teasonable methods (subject 10' th,,' appfolJlll of the . 
Sect~tj),ry, if necessary), suCh as recent. collections (but nOt ao-w'il.ges): aitd 

• The federal minimum wag!.' is to be used. 

(foOd.:stamps.+ cash) -.eapeeted ,hiM support "";'"r:''' .... : ;mil:liifum hoiii1iibk;~:'::' ',: 
feder8I minimum wage . " ',: !. :,workflir.s· 2CCliVity 

4. 'Tfthe above fumiula docs no! yield enaughhours 10 alt~w Suites {[l'~Q!mtwo;kfare 
partiCipant5 towards work patticipation fstCS, partleipants ~ compl¢te ferMWng hour-5' in . 
education activities and job ~eatch, . 

S, GrieVance proceduros ~d nondisplacement provisions ineJildcd in the 1996w~lfarl:refotrij:jiiw 
'.' and the 1997 Ba\anoed Budget Act would apply to' woMare partiCipantS iin~ tho~e:a:ff~e-d by 

· wo.rkiMe· placements, depending on how the position W\l5 funded, ': 

. 'rncluding th~ Davi"'Ba~n a~ Service Contreot Am. rdJliiring prevailing W~&e$; ):1ii~I~ittu~ni' 
· IncoJTIe S~uri(y At;! {a!fc:ting employ&' ~ne/i1S including hcallh. mi.w,cnt. and v.;CatlO!I)~· grOiip ll<:illth pl~' . 
c()jllin\l~\iotl =~er3tc undor COBRA, Famllt and Me'dioall.<:!ve Act, Title VII or(hc Ci-iil Rights A~\ (i)'l~ildini' 
comF>"llSlltO!), and pUnith'e da,nagcgl, E:t~i;u!i"t Order 11246 (affimzati",,"clion (or ,ul'b'<r<lct'nment ContractorS'), 
Age Dis=rimination in Employmcnt Act, Americans wlth Disabilitics Ael (i~luding cari'PC1\s.;l101Y and po.Ini\ive 

·damages), O<>cupatioMI s;,rcry and Beallh '&'cl, Dnlg-Free Worll.pla~ Ac:t, National UlborRelatiol'is Act 
· (providins rcr coll~.1 i 1'< ba(s~ioins and other union activities). Worker fU1jlistm~nl and R"raining N"ti/ic.~ti"n 
Aot, Cllild SUP;Qrt Enforoem<.nt Rcp>rtinS, Wag" G~"nj$"m~nt Requi!';rM~n\ •. and nUny !:;;"\c I3Wli. inclildUiA 

· commen I"W$ rcgardin!; wro!\gfnl di""hor&= and payment of eStQte payroll and il1comelJl;<e:;. . 
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IN TH'E Hom;, OF REPRESENTAt#ks'." '.':: . '. ~.,.,.,." 

lli.sliA\v: intl1Xlll~.ed u,@ rollllJif1~ hill: which was rdel"re\l j,(, th'c' Cihniiii~~~ , " . 
O I .... . n . .' . .. .. 

I 
, . 

. . ' 

A BILL 
... , . 

. T~ pr6Vi.de ruleS govimJg the implBmentation ofWo~'k~~-. 
rience and eOIlllnunifY' service programs urid~r. tb~pro- ',' 
gram of bluck grants to States for t.emporary asS'ilitatiC(~ 

d ~_:t: I for nee y flOoUlllles, I . 
I :: 

1 B6 it enacted,byl tlie Senate a:tid H01J~~e of Repf{;f;'i/rtib.~ 
2 tivilS of the U'1l.ited~t+t(JS of America. in COngr'iiss aJlll'e:rti:bUid, 

. . I . 
3 SEC'I10N 1. SHORT TI'il'LE. . 

4 . Thi$ Ad rmlY bJ cited as the "Work'fa:te Illiplerrieri(~ •. 
I 
I :) tioll Act of 1997". 

" .... 
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.I . aEc. z. RULES GO'\'l:ltNING WORK EXPEJlI:El'(Cf; AND .COM.. 

2 MUNITIr Sli:RvrcE PROGRAMS. 

;I (n:) I!II GI'.Nl'iIL'lI,.--Sectioll 407 (If the SOL'ial St'~'nTjty 

4 Act (42 U.s..c. 6071 is mnellded by I1tl(fing lit t.ile cud the' 

.:5 rolIowiIl~ 

6 "(jl. lWLE$ GOVEIt;.J'Il\'G WOl~K EXf>r:IUEXC/'} J1.NJ) 

7 OOMMUNITY S»l{VICk: l'KOUlv...\l:S.-

8 

9 

JO 

11 

12 

]3 

14 

15 

16 

17 

. 18 

. 19 

20 

"(1) Dl!l}o'I:>;lTl(ll-1S.-A!; ul:ed ill this section: 

"(AI WORK EXI'ElRlENCE L'll()(1R"'~l.-The 

term 'work e.:l::pcricllcC program' mean!; a pro-

gr-o.nl which is designed tA>-

.. (i) pnwide l?.xperiaMc OT' triliniug for 

individuals. nut able to ~lhtaiti employment 

in order to :U':gist them t.o move to employ

ment; ~nd 

"(ii) improve t.he elllployabilitY of pro

grwu participants through actuaJ work .n:. 

. perie.nce to enable SUO}l individuals to move 

pl'(lmptly to. employment. 

H{B) COMMUNl1"Y'SERVlCF.i.· pi(OG~.-.. -. 
.. 

,. ,. ·.··.2~>·;:I ,. 'h~aIi1;S6(Ja1 ~l~iCc; . 
.. ' . education, ~irbo.n and ~ai deveJdpnj~ritatidre~ .. ' 

. development, welfa.i:e, reei-.. .ii'tion, pubJi" fu.ciJl~ 

'2j" .' 

26 
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. . ~ , 
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tics. public safety. and duy ear-e, II.lld other [lUr~ 

pose>; iucntil"iedby t.he. St.".tc.~, 

"(2) MA.'1~ln( lI(Jl:W-; (II' l'ATt'l'I('fl',\T[(I;";.

"(A) Mmmu.)" 1.I:.Il'l',-A State that 

elects to eslabli$h a work e.'q>eri\!TI(':~~ 01' c(JlUnl\l

nity servit:e prO!;.'Tam may not I"l.!quirc ally illdi~ 

'vidual to pllrt.idpat{! ·in a.ny sllc:h program for n 
(\ornhimxl t.otal number of houri: per mOIlth that 

e.xcceds-

"(i)(I) the Ilmount of assisf.>lncc pl'O-

vided during the . month to the family Qf 

which the individulil is a member wider the 

State programs funded under this part; 

plus 

"(U) the dollar value equivalent of 

[my benefits provided during the m011tb to 

the household of wl1icil the individual is a. 

member under- the fO<.id !;tamp prog:ram 

under the Food Stamp Act of 1977; minus 

21 .,: 

.. "(m) anyamollnt thai is cOll~cMd(oi'>;~;),:,:::< , 

~%~~:,~~~,"-<:-;-,:~, -)-i~~e:~~1~.;,ji 
. .' ...... . . ". 24 8cc6un ~ of n!(~~ t colJ ectioliS-6~i':'1l(}i:.;af~,~;'~:;~&~;f:!.::'·,-;i · 

25 rearagci;) by the State R..<: c:hild si'ipport'ori'/;~i< F:. '. . . . ~. " " .•. '.~ "~<"':'.:'::~ ... ~: ,;' 
.. ' ~", ";:.' 
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4 

bellaH' of the family of which the indh>idual 

is 1< fIl()mhcr that is not prud 'to Lh~ faITIiiy ; 

cli\;cied hy 

"(ii) Ole rniniInlllu wage rat.e in effect 

rlurlng I.he, month '-lOder section 6 of the 

I"air I,Jabor Standards Act of J 838. 

"(B) WlmKLY LlMlT.-A St. .. te thai elce:t.s 

to establish a work e..'l:perience or communily 

servi(;B program Inay not re(juire any individual 

to participate in nny sllch program for a eom

billOQ tot.al of more than 40 hours per week. 

"(el rru:ICEDUIUO:: FOrt Almm:SS1NG P.R

KOK.~.-A Stat.e that el~ts to establish a work 

experience or (:Ommnnity serVice program Ilhali 

establish proc:edures to address errors in' thn 

application of this parilgrllph. 

"(3) Sl'lVCIAI. RUJ...ES.-"-

"CA) EXEMPTIONS FRO)'I FI('.A M~V 

l''UTA,--:Arnounts . .paid bY. rea. .. on· {If pa:rticipa.~ 

tion in a work eip&ieilrieorGoniniunity lierVicc . ...... 

'-. --
1@005 

r • ..... _, 

. . .. , " 
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':~ >':';:":.< ' .. '; ·24 'tjbn ~iUit~j~')~f :~i)6·'1'~·fd~~r::~~hg·i(:'i)r;s;:.· .' 

.25 Code of 1986 (reiati-hg to Fed~lin:-' ....... ' 
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S\\rOctlcC! Cuntroihutions Act» fot" pur

po:-;{·_~ of {:hapt(lr 21 of llu(:h Cod(:; 

"(Ill as {:()mp(!n.~t\tio\l (as deulled 

1Il ~\\[.·.(.i()n 3231(0) of such Code for 

llurposcs of sections 3201(11:) and 

3221(a.) of sucl\ Code (relating to tiel' 

1 railroad ret.ire'roent t.'l.xes); 01' 

"(III) as wages (as defin(~ III 

section 3306(1) of such Code (rclatjng 

to !<'ederal U uempluyment Tax Act.» 

for purposes of chapter 23 of Sllch 

Code; and 

".<ii) shall not be taken intO accOunt hi 

deterrniniliga.ny hcn<:iflt un~e~ Fed.Qr~.i u.:...., 

to ..... hieh the inoiVimial would otherWiSe be 

entitled on account of the payment of suCh 

amounts (other t.han a tier 2 rai)rod r.etit-e

ment. benefit). 

"(B) RUI.;ES RELATING· TO MlNtMTTM· 

. W.AGEs AN)) ~l-:-E:R;.oF~inmN~ OJ!' 
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program shall be treated a~ eomplianc(· 

with iln.\· requirement or thel-'air Labor

St.llndllnl~ A(~t. (lr any otht'J' l·'ct.lcral law 

,·ehn.inE(' t,l the amount or payment of mini-

IlIum WilgP.S t.hat. Rpplit~): t~) t.lle pl1rl.ieipan.t 

in fespcct of participation in the progra.m. 

"(Ii) SATlSrAC't'IOl-i U1-' RULES .t.S TO 

101ANN):;1:\ Oi" PAYMENT m' WAGJ!'s.-Thc 

Pl'(l\~!,:j(m of a h(mctit. cheek til Il partic;i

pant in a work c}.-pcricncc or community 

SOl"'-i(.'C program shall be trt'~'ltcd .lS compli

ance with any re.quiremont of the Fair 

Labor Standards Mt or any other 1<'t3dcraI 

law relating to mann~r of payme:nt 6£' 

wa.ges thil.t !l.pl'lie..~ to lhe participant. in re

spect of participa.t.ioJl. in the program.". 

CONFOnMlNO 

18 4:03(n)(5)(C)(i)(1) of such Act (42 u.s.c. 
19 603(a)(5)(C)(l)(I») is amended by inserung"(nSdeflned 

~004 

~008 
1- .Vr 

. 20 iil~eetiori 407(j)(i»)" before the period. . " ... 
' .. " " .......... .. 

:';": .. :{:". '.'" . ". . "' . . : ".' 

~.~~.t.·,:.:.J.·.~:~.j:.;::':; ... . 
- .' .......... ," 

", ..... . 
" .' 

" . 

. ' '240pportu:iiity ReeOnciIiation Act of 1996: ..... . 
. .. ' 

....... ,:' . - " 
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3 FlCTENT rARTICIPATIOtJ IN WORK EXPERl-

4 ENCE OR COlllMUN11."Y SERV1CE PROGRAMS . 

. 5 (a) IN GEXF.I{AL.-SeetilHI 407(c) of the Social Secu" 

6· rity Act (42 U.S.C. 607(c» is amended by adding at the 

7 end the following: 

8 "(3) S'l'Nl'E OPTION "0 'rAKE ACCOUNT 01-' CBR-

9 Tall" WORK AC:'rIVI'I'I~Jl$ <'Ii" REC:IPIEN'f'$ WITH /:lUPl'I-

10 OJ}:!'"!' l'A1{'flCIf'ATION IN WORK EXPF.~r~~NCr~ os. 

11 CO]'.{MUNl·ry SIHtvICB Pl<OGRAI\IS.-NoLwiUlst.anding 

12 pal';twaphs (1) sud (2) of this subsection al1d wb-

13 section (d)(8), for purposcs of deterinining monthly 

14 participation rules undc.r parauaphs (l)(B)(il a.nd 

15 (2)(B) of subsec.-t,ion (b), an individual who, durlni. 

·16 a monUl, ha.lI participated in a. work ~eriell;le o'/" 

17 COmlnuIDty s(>.rvi(~ progreDl for the maximum num~ 

18 . bel" of hours t1mt the individual may be required to 

19 participate in such a prngI'!1m during the month . 

20 . shall hI'! treat:cd as engaged in work' for the mOllth. . '. . . . 

. . '.' 2'1 
' .. : .'. . ..... . .' ,. ~ .' 

.. <: 

...... :,.... . . . 
......... : .... :' :'-.' .:': ,:,,"':::·'::24-

25 
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(b) RWTWJl\I:Tl\·11T.-The am(!ndrnl!ri.t made by sub

~ i«!(,tion (u) (It' this sedioll shall t,lk[~ C!trm:t as if incluc.lt'tl 

3 ill t.he ell)l(~t.mlmt. IIf lo:ediull lO:H a) (.f the Per"OI\>l~ R,·-

4 .l>ponsibility and WOI'k Oppnrt.l111ity HA.I(:onl:iliillion Act. 01' 

5 1996. 
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PUBLIC HEALTH AND WELFARE 

So ..... (.)(1<)(.\). (B). (10) IX> (11). Pbl>.L. 
1re-296. i .321(c)(4)(B)(iliHvi). _moOd, 
'Q.-henver .appe:ari:l.g. -Intema1 RaTm\le Code of 
1986" for "1nleru.'Il _ ... Cod. of 1964": all 
previoualy" ~ for purpOsa of eoditicltion" 
a3 --rule 26" and reqaired no chance in te:\t. 

Subsea. (b). (0. (8). (i)(1). Q). I'IIb.!.. 
1QS-296. i 321(eX4XC). _ted, .. berovor 
appea:in& ... IntemaI Revcue Code of 1988" lor 
"ln1:t!:rnSl Revecile Code or 1954", aD pr~J'';ou~ly 
~ (or purposes of cocti6::adon as -'I1tle 
26", reqam, no" c:hangt in te.\."t,. and c:on!onnine 
___ Cod ... in pus. (1) &lid (2flaf 
_. (0 10 rood ·"1'ill028". f' 

s.w- au. Pob.L. 10W96. t 10'1(0)(4). ~l>
.utur.d -ce_ of Sadal _".,:.ror 
"SecmI:1' w!Iere<or ~ in p:= (1);(2). 
&lid (3XC). ., 

Suboec. (kXl). Pob.L. 1~ 
• 321(eXIXC), iDduckd rda co ~ 
4W..XI)(CXiil .. 4W..Xl)(D~ 41I>(i)(IXE:). aod 
4115(1)(l!)(CXiil of <his dole aod _ted definl_ .r the tenn "notional _ wag<! iIld.x" 
W the de:5nitio~ of -deemed average total 
... ga". 

Soboeo. 00!2~ POOL. 10:1-296. 
i 3'ZlleXIXC). add<d pN'. (2). F""".,. p"'. 00 
""" ,tdtaignated (3). 

Sob.... (k)(3). Pbl>L. 10:1-296. 
i 3Zl(eX1)(A). (B). ~ ...... (2) II (3~ 
arid suhstit&:ted. therein "'UtiI aubsecUon- for 
"poragraj>!I IIY·· 

42 §410 

E1fed:tv~ Dakl 
1996 Ada. Amt:l'ld.me:ftt by seeDon 1421 or 

I'ob.l.. 1 ..... 188 appU=bIe .. !alCabI. ,...... be
ginni,b,g after Dec. SI, 1996. Me section 1421{e) 
of Pub.L. 1Of.-lSS. let oat ~ ;). note under 
~OD 12 of Tille 26, lDtemal Re"'enue Code. 

Amendment by stedon l.(.58(b)(Z) 01 Pub.L. 
10<-183 ~,able to ~ paid _ 
'Of,:. SI. 1996. M!C section 146S(c)(2) of Pub.L. 
l~lss. set oc.t as a Dote under $eetion 31tl (;II' 
Title 2S. Ioternal-..... Code. 

1"" A"'& Am_ by PoDoL. 1!l3-381 'I" 
pUcabIo .. _ paid oller De<embor 
31, 1993. 1ft -.. 2!aX3)w or Pbl>.L. 
lQ3.387. sst "'" IS ..... _ sectlo~ 3102 of 
Title 26, I-..! lie ...... Cod .. 

Amendmimt. b1 IICtioD l07(aX4) of Pub.L 
10'3-296 de::tive Mar. 31. 1196-. He IeCtioD 11(' 
rd PubJ.. lDa-296. Nt 0Qt U a note under -=oa 401 of this mIe. 

Plan A,rrt.eftdmI!OtI Not Beq~ Until Janlr 

"" 1.1998 
For .,-. ~ that 1t·aI\Y ""end· 

ments road. br aectioM 1401 to 1465 of Pub.L. 
)OI-ISS require aD amendment to an)" pWl 0':' 
annuity contract. such amenc1meDt ;hsll not bI! 
required 10 be made 'before the filst da)' of tht! 
&st plan 1a:' beeiz>ninr Oft or aft.tt Jan, 1. 
1m ~ 1«ti0lJ. 14S5 of Pub.L. 106-188. set out. 
all a note under sectiOD .01 of nele m. Intenw. 
Rt'Iebue Code. 

NOTE:S OF DBCISIONS 
ealculatioD. SI:Nth v. &Divan. CA.8 (Ark.) 

1m. 9S2 F.2d 30& 

Tenn "'WJ.PS" for c:akWdlnr averqe currtM 
~ in ....... re<lucinJ aocio1_1 dil
ability _to If Il>e)' -..l 8011> .r Ih>t 
Jil'OQUM excl!lded DOtlCO'-ued wages earned out
side SOeieI Secarit)'.,...m. Pnthar v. ShaI>J;, 
Dld,U993, SOt F .Sopp. 289 • .n'umod 14 F;); 
595 . 

. § no. Definition! relating to ernplnymcnt 

For tha purposes or IltIs subcbaplor-

Cal EmJ>loYIIlent 
!be term "employment" __ acMe. pol'formed after 1!ll6 :md prior to 

1951 ,,1l!c:h was employmen~ ror the porpooe3 or tbia ""b..bspt .. =dor the taw 
appu..bJe to the period !II wlllc:h suoh servlee .... performed, and m:lY • ...., •• of 
wbalsver lllIInn. performed attar 1950 (A) by an OIJ1p!oyee Cor the ~ OIDplo)~ 
iog him, lnespectiq. or the elti:zanshfp or nsideru:e of either. (i) withln the Untted 
Stat.e3. ~ (u) on or in eormec:tion with an American vessel or American aircnlft. 
under a contract of ~ which is .Dl:ered into witllln the UNtad Sta .... or durlr,g 
the performance of..tUcll and while tha employ" is employed on the v .... 1 '>r 
air<nft it tDUcbes at a port in the United Sta ..... if the employee js employed on and 
in cozmection with mch vessel or aira3ft when outaide the United States, or (B) 
outside the Uoited States by a citizen or resident or the UNtad States as lUI 
employ" (i) or all Amerion employer (as defined in sub6ection (e) of this MOtion). 
or (UJ of a foreigri a!IiI!ale (as de&ed In se<:Iion 8Ull(1 )(6) of Title 26) of nn 
Ameriem employer during _ period for whkh tMre is In eIl'ect an ·agreetnetot. 
ontered into pursrl3ht'" section 3121(1 ) of Title 26. with respett I<> such affiliate. or 
(0 if it is service. ~ of where or by whom perlonned. which is designated 
as employment or ~ as equivalent to employmtnt Wlder an aereement 

13 

: .,: 
,,:' ,: , 
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._ into under section 433 or <hi& title; ..... pt that, in th<t case or service 
performed after 19so. 

(l) Ser-ice _roriiie workers lawfully admitted to 
the United Sr.ates from Jamaica, and th<t other Bl'I!lsh West 
India. or from any other toNigD COUDIl7 or possession thereof, on a temporary 
~ to pert'onn agricultanllabor: 

(2) Domestic oeM<e performed In a looal coIkge club. or local chapter of • 
college fromnlfl:y or sorority. by • ""'dent who Is enrolled and Is regularly 
attendin, clasles at a school coU~ or UDivorsity; 

(3)(A) Service performed by a c:hlld WIder the age of 18 in the employ or his 
father or moC"ler:; 

(B) Service not In the coune of the employe"s trade or busin .... or 
domestle service in a private home of th<t employer. performed by an individual 
under the ago or 21 in the employ of his rather or mother, or performed by an 
indnidusl in the employ or his _ or .. n or daughtor, ex<ept that the 
provWon. of thio subparagraph shall not be appHcable to ""ch domestic ..,...;"" 
performed by an individual in the employ of his aon or daughter if-

(i) the employer io a swvivIng spouae or a divorced indMdual and has 
not remarried. or has a spouse livhIg in the home who has a """'~ or 
physical condition which results in snch spotlOe's being Incapable of caring 
ror • "'n, dough ..... , stepson, or otepclaughter (referred to in clause (ill) for 
at least 4 continu.ous weeks in the COJlendaz- quaner in which the strVice fs 
"",dered. and 

(ii) • ,on. daughter. otepaon. or stepdaughter or such ~mploy.r io living 
in the home. and 

(iii) 1.1>. son, daughter, stepaon. or stepdaughter <refemod to In clause 
(ll» has r.ol att.aloed age 18 or has a men~ or physioal eondilion which 
require. the personal care and supervision of an adult for at leaot 4 
continuouJ weeks in the ealendar quarter in which the 2I'Vice is rendered; 

(4) Service performed by an individual on or tn connection with. <esse! not 
an American vessel, OJ" on or in connection with an aircraft not an American 
airorail. if ~~) the individual io employed on and in conn~n with such vessel 
or aircnit when outside the United State< and (B)(i) such individual is not. 
citizen of the United Slates or (ii) tho employer "' not an American employer, 

(S) Somce performed in the employ of the United States or any instrumen
tality of the U:>lted State .. if such servioe-

(A) would be _luded from the term "employment" for purposes of thi3 
subchapter if the provisions of paragraphs (5) and (6) oC thi3 subsootion as 
in effect ill Janu8l)' 1983 had remained in erred. and 

(B) is perfOTllled by an individual whI>-
m has been <cutinuously performing service d_d in subpar:>

graph (Al since December 81, 1983, and Cor purposes or thi3 cl.uo<>-
(I) if an IndMdual performing servi<:e des<:n'bed.in subpara

!,'!'3ph CAl .. turns to the performance of auch service after being 
,ep3T>ted thera!rorn for • period of 1 ... than 366 oonsecuti'-e 
dllYs. regardl ... of whether the period beg.n before. on. or after 
December 31. 1988, then such service shall be considered continu-
e·us. 

(m if an indMdual performing s~ d<osoribed in subpara
i:mph CAl returns to the performano. or '!lOh serviee after being 
detailed or ll3nSfemod to an in_onal organization as de
,cribed under section 3343 of subchaptor III oC chapter 38 of Title 
,. or under section 3581 of chapter 85 of such Title. then the 
.. rVi<:e performed for that organization shall be considered ser
'ice described in subparagraph (A). 

(Ul) if on individual porfonning _ deocribed in subpara· 
&r3Ph CAl is ..... mployed or reinst:ited after being separated from 
,uch service for the purpose of accepting employment with tne 
American tnstitate of Taiwan as provided under section 3810 of 
mi. 22. then the service performed ror that Institute shaI1 be 
(on.sidered ...-vice d...nbed in subpangntph (A). 
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.. (IV) It all iDdIvIdual pI!l1.armmg·"-.deooribed In ... bpan. 
. graph (A,) rotrmIs to the -perf"""""",, .o~.< __ after 
performiDg '-"'.IIS .• memberot •• WIif!'l'Dltd ........ (fnelud. 

'. iDg. for purpoeee of this do""e .. _ in·the Naliona! Guard &Ild 
.. tempOlV)' ..,...;e,,·fn the CoasI Guard·Reserve) and after exercis

Ing rost<>ntlo. or reemploymea.t righta .. provided <mdeT chapter 
43 of Title 88, theo the service so' perf<Jr1ll.,.j'''''' a ,member of a 

. UJ1iton:aeQ ......,. 'ahallbe considered.s.orvice d .. cribed m sub
~(A).aod 
"(VHf an iDdIvIdual perfDr'am1g ~ 'dOS<lihed m sabpan

¢ph . (A) r$Irns to' the perf<>rnllmCe of _ wvi<e after 
employmei>t (by'& ttibal orgamzar!°u) to wbkb eectIoo 400;(.)(2) 
of ntIe 25 sppIia, then the aem.e.'performeiHar that triboI 
orgon!2allcn .. ahaIl be 00DSider9d ........ duc:ribed In subpara-

.-gnp!> (A); or .,'. 
(ii). is ~ an annuity·.from the Civil ~ Retirome.t &I1d 

.DisabiIity. Fund, 01' benefits·(Jar oeMce as an empIoyH) and.,. 
'~retiremeut.a)'1!tem establiahed.by.·alaw of the Ullited St3~ 
for eDlPloyoe:o of the Fedem Go>wmneot (other !han fO!' members of 
the.,.,,;fonne.d ser>ices); . 

e=pt that this pangraph ahall not apply ,,jth respect co .. y _ s""~ce 

·performed an or after· allY date on which 'such indMdaal perfonos
. (e) sen'ice performed .. the' Presideut' or Vice !'resident of the United 
Slates, 

(D) servioe performed-
(i) .:';'" • p(>sitio. pIao>d ;" the Ex<!eu"".' Sehedul. WIder secti.ns 

, 0Sl2 th:ough 5317 of Title 5, 
. (il) .. a noDOal'eer appomlee in the Setlloi' ExeCutive Sel'Yice or. a 
~_'ofthe SeoiorFareigI1 Setv:ice. or 

(Iiii m· .' position to ... _ the Individual . is appoinled by the 
President (or his designee) or the· VICe President WIder section 
lO5(aX1), 106(aXI);"r 107(aX1)' or (b)f1) of Title 3;.'lt' the maximum 

10-

. me of~c payofor .... M' •• ition is at or above ther&tefor level V of. 
·the·Ex_ Sehedule.·' , .. " '., ','. 

eE) ser.u.;:perfarmed as··the·Chief· Justlce of the United States. an 
Associalle Justice of the Sopreme Court. • judge of a UDited States c:oart 
or appeals. a judge of a United States dis~coUrt (~ud!ng the district 
court of & tenitory), a judgl; or. the United States Court of Federal CWms. 
a judge of Iha United Siatea ccimt or ,mUmational Trade. a jw:Ige ofthe 
Ullited State. Tai< ~ • Ullited .States ~ or a referee In 
~ or United Stales bankrupt<y-judge, 

(F) service performed as a Member, Delegate. or ReaidtDt Commission-
er 01 Or to the Congress, . " 

(G) ""t'oth ... seMce hi theiegielalZve ·Jni."cl,·o{ ibe Federal Govern
ment if such servioe--

(i) is performed by an individual who WIS riot s@jeet to subchapta" 
III of chapter M· of Title .5, '<n:. to aMther· retirement system estah. 

,"Ilshed bya law of the Ullited States for. employees of the Federal 
G<Mrnment (other than· !or <eembera of the Wliformed services), on 
December 31, 1983. or 
. (ii). is PerformOd by 811 individual who has, at any time after 

Dec:ember 31, 1983. rereived a .Iwnp-sum payment under section 
S34:l(aJ of Title 5, 01' under .the corresponding provision or the law 
estahlisbing the other tenrement system described in clanse m, or 

(iii) is perfonn .. r~ an indi\~ual after sw Individual luts othllr
wise ceased to be subJect to suhohapte: III of chapter S3 of Title 5 
(without havmg.1)l>. application pending for coverage under !Ncb 
aubchaptet'), wbile.perfonolnf aetvice in.the legiaJatlve brmeh (d .... -
mined withoat reg.ro to the provisions 01' subparagraph (B) relating 
to c:ontinllity'of empioymeot), for ""l' p.riod of time after Deaomber 
81,1983. 
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alld tor p!IZ'pOS6S of. this subpangmpb (G) an Individuai is subject 10 such 
subohapter III or 10 ""y sucb oth ... retirement sy:rtem at any time ooly If 
(a) such individual'" pay .. subject 10 deducI:io .... contributions, or simlla:
~ts (eoDL'OlTeXlt _ the .ervtce being performed at thot lime) 
under ...- 8334(.) of sucb TItle 5 or the <orrespoDding provision of the 
law establisblD:g such ocl>er system. or (In • case to which section 
88S2(k)(1) of such Title 5. 1Ijlp1ies) such lndiv!dual is making payments of 
_ equivalent. 10 sucb dedncl:i01ll, co~ or similar payments 
while on Ie.ave wttbout paY. or (b) sucb iDdlvIduaI is """';'illg an IUU1mty 
from the Civil Semce Ret:irement and Disability Fand. or is rece;-'iJlg , 
benefits <Cor ;service as an tmpIoyee) andeJ- another ra!irement system \ 
·establlshed by a law of the United States tor employees of the Federal-...,J 
Govemmea. (or.her than for members of the uniformed sezvioes). or T-'-

. (H) aenIee pOdarmecl by an iDdividusI- : 
(i) o. or otter the ell'ecllve data of on' eI_a by sucb IruIIviduaI, 

under secQ'''' 801 .of the Federal Employoes' RetIrement System Act 
of 1986 or ,...c!ob 2157 of Title 00, to beeome ... bject to the Yeden! 
EmpJoy_" Reti:emeDt S}'SteDl provided in chapter 84 ot Title 0. or 

(Ii) DO "'. after.the eff_ date.of an oIecr:ion by such !ndi\'idQaI. 
under regulations ISsued under .-860 of the Foreign Se!vice Act 
of 1951) (2:;: U.8.c.A. § 4011l]. 10 beeo!ne suOj£<:t to the Foreign 
Senic. PenSion System PNVided in oubcbapte II of chapter 8 ot title 
I ot such Ad (22 U.s:C.A. i 4011 et oeqJ; 

(6) ServIce 'pel1'o!med in the employ of the UDited SIa!ea or any Iris""",..,. 
taIity of the United States if sud> ~ is performed-

(A) in. penal_on of the United SUtes by an imnate thereof; 

(B) by any individual as an employee included under section 5351(2) of 
Title 6 ~ to ee.tam interns, aIIldent nanea. and other stndem 
employees of ho<ipita1s of tho Yecl..-al ~ other than as a medical 
or d""ta1 mtern or a medical or dental resident In tlaIx>lDg; or 

(0 by aDy individual .. an employee serving on a temporary basis in 

~
f fire; ston •• earthquake,· flood, or other sImiJar emergency; 

(7). . perlonned;" the· employ of a s-. or any polltical 5Qbdivision 
f, or any instr~ntality of any one or more of the foregoing whkh is 

whoDy owned. thereby, """"PO thot this paragraph shall not apply in the case 
of-

(A) servi.e in,~udeclunder "" agreement under sect!an 418 of this titl., 
(B) service whkh; under subsection (k) 01 this sed:iou, constitutes 

covered ~rtation service, . 
(0 'SI!rvioe in the .employ 01 the Government of Gaam or the Govern

DI2Ilt 01 Amer;<l'" SamOa or any poUtical subdivision thereof. or of any 
instn=entality cfany _ or more 01 the I'Dregoing ~ Is wholly owned 
thereby, performed by an ofIlcu or employee thereonincluding a member 
of the legjsla<uro of any suob Government or political _,,), aDd. for 
purposes of this mlbcbapter-

(i) any p<rsoD Whose service .. such an aIllcar or employee is not 
<O"erecl by" retirement sy_. establisbecl by a law of the United 
States shsllnot, with re>pea to such serviee. be regudecl as an om .... 
or employee of the United States or any sgenO)' or inst>umenta\ity 
thoreof, aDd 

(ij) the """Wlermon for service deocr!bed in claz>se (i) (including 
fees paid to a pubUc 'o!lleial) lIhalI be deemed to have been paid by the 
Govemment of Guam or the Gov= of Alned .... Samoa or by •. 
political so.bdh-ision thereof or an ~ of anyone or more 
of the loregoing whid> is wholly """,ed thereby, w!Uchever is appro-
priate, . 

(I» urvioe perlonnecl in the employ oC the District 01 Columbia or ""y 
instrumenta\ity "hiob is whoDy owned thereby, if .w:h service is not 
covered by a· retiremeut system eotab1ished by a bw of the United States; 
except that the •. rovision. of this subparagraph shsll not be applicai>le to 
service per1ormed-
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.(;) in a hcspit.lll orJM!D81 in_Wi,,;, by a. pazieDt or __ thezwC; 
(U) by =f iDdividiial .. an~oy ... iDcladed UDder _on 5851(2) 

of. 'TIlle ~ (r,ebIiJ>g !O"~ _ 8Il2d1!l>t nurses. and other 
studaIt.eznpoy .... of ~.ot ~ DiIItzi.et of Columbia G0vern
ment). other IhlIIi as a iDeoIiOa!'''' .diozd:il iDIerD '" IS a zrredical or 

" dental naIr:Ieut in ~ . 
· (UI) by 8lf11DdMdual" aiJ employee eer<iJIg OIl a tempo<wy basis 
• in . case of me. IIDnD. ...... eortbquake, IIood, or other oimilar 
emergeocy; or .. 

(iY) by a'member of. bori .... mjtte, or """"ail of the District of 
Col· jnlri .. paid OD a per dhmt.1DI!I!Ii!!& or other faa basis, 

. (E) -.. perfGnIIOd III the employ of the GovernrDem or Guam (or 
any instnuDentaIity .. tleld" wboIIy oWlled by aueh.Go ... ..-) by an 
employee properly chuprjfjed as a teiiiPiltl81) or iDtenDittent employee. it 
8DOb """'"'" is DOt ..,....,.s by a .etilaD ... t sy8Iem eatablished by a law of 
Gaam; .exoept that (i) the provisions' of this. oub-"Ph ahaII Dot be 
applicable to oeM ... 'performed by an .laoted official or a member of the 
legjslaIIue or in a bospit.IIl or penal In81:IIDtioD by • paDent or imDate 
thereof. and (Ii) for puiposeS or this oubparagioph. _. (i) and (ii) ot 
subparagraph (el ahaII apply. or 

tFl .er.i .. in the elI1p1oy of a State (other thai>. the I>istriet of Colum
bia, Guam.·or Ameri<:on Samoa>. of ttiJy poI!timl oubdivisioD thereof. or of 
lID;)' l=tnImentaliCy of any ODe or .. on of the ro>egoing wlDch is wholly 
owned thEnb)'. by an iDdMd~. who. is DOt a .. anber of a retlRment 
S)'Siem of SDch State,.politiad ~. or iDsIzumeIltality. except that 
the provialans of this subpll1igraph sholl not be appllcable 5 _ 

. performed-. .. 
(i) by aD individusl who is employed to relieve such iDdividual from 

. _ployment: . '. . ' . 
. ':(ii) ill a hoopiW. hOme. or other iDstiMioD by. patient or inmate 

· tbereoC;. . 
(iii) by _ iDdioidusI .. aD employ.;. serving .. a lmlporuy baolo 

·in ..... 'of lire, .sII>nn. _. ~. IIood, or. other BimIlar 
emergenc:;r;' , .: . 

(Iv) by aD electioD _ or eIsotlDIl ...... ker·if the rem~n 
paid . in a calendar' year for such oervice is leas than $1.000 with 
napeol: to service performed duriJjg any·coIeAdar year"""""";" OD 
or after Jamwy 1. 1996, ending on or before Deeember 81. 1999. and 
the aqjusted &IIlOUlIt det.e:rm!Ded UDder _ 4l8(c)(S)(B) of this title 
for my c:olendar ~ coinmew:!ng 011 or after Jmmary 1., 2000. with 
respect to ..moe perlonned dlirlng .iIi:h caIeDdor year; or 

(v). by an i>inployee in a pasiilOiI oompeus&led BOhlly on • fee basis 
.. whieII is treated pumIIIIlt to secQo., 411(c)(2XE) of this titl.as a trade 

or ·bcsin ... for pIIlp06eS of iD1:Ina!an of 5VCh fete in net .,..,,;ngs from 
uJ! employment:' . . 

for purposes of this ~h. elO:ept as provided in ~ 
prescribed by the Seorewy of the tteas..ry. the ...", "ntiremeDt_
has the meanmg gioen anch term by section 418(bX4) of this title; 

(S)(A) Service pedormed by a duly ordain.ed, _cmod. or licensed 
minister of • cl=ch in the -.ise or his WnlsIry. or by a member of a 
rellgiova order in the ",,"roise of dull .. reqWrod by oucb order. except that this 
SDbparagnph abaIl Dot apply to ..,..;;;", penarmed by a·lII'!IDber of such "" 
order hi the -.ise of IllICb duties, if an .election· of coverage under 5ECIion 
SUICr) otTilIe 26 is in efr.e<t with,;",pea to ouch·order. or rih resped to the 
amoncmous subdivisioD thereof to whkh such member bel_. 

(B) Servieo· -pe1f~ in ·tJ,e employ of ;, cb=h or quaElied church
CODtroDed organi2at;DII if such cb1ll':h or org,,,,i""';"D bas in effect an e1ect:Ion 
DDder aectioD 8121(w) of.TItle 26, other tban aemce.in lID 1l!IreIated Ind. or 
-... (witbih the_, of eo<tiim 518(0) or Tille 26); 

(9) Service pert'ormed by aD iDdividuaI as·..i 0mpiDyee Or. employee repr ... 
IieutatiYe .. _ in Be<tion 323l of TIua 26; . . 
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LlI""')(tiY..~~' ..r hoopltt.l, or tb. J?IatrM ul 0I1umbli rn-
., ",,"' m.nt~ ollw. Ulan .. , medical or claatal Intern or .. a 

medical or dental !8lldllllla tfainIq; 
(Ill) by UI)' ill4lMdlllll III l1li .emlioyee IIMnr Oft I 

talnpatary billa In eUl of 1Ir •• oI.oPIiI, _, eartbquUe, 
naDCI. or ethn Iimllu 'lIIar~ or 

Uv1l1y .... _ber of a bcIird, CDIIIlIIiU8e, or ""WId I of 
the Dllhtft of Columbia, paid l1li • per dieiD, ... tiDr. or 
other fee hula. 

eE) .. rv!ce perf'ormcd in the IIIIDlOY of dill Oavenuaot or. 
Ouam (or l1li)' III.uuml!lltt.II=~ i.e who1O' --S by 
lurh GoYI ........ III) Ill' an llIlp prgperlJ' c1l111ifitd II a 
·temporery Or lutarniltltnc emp Oy,e. I( auil\ II8!'I/Iq II not 
cl1Yereci by • petl....., ollt l)'1li111 eatablieheil br • law or 
Guam; ox •• pt thaI (i) 1ibe prcrviololll ur Ihla IIJIlparan.aII 
abell nol iI8 IIPPiicable to lel"lieaa lIIlfotmacl by 8/1 er .. ted 
offielal or • "'I",MP of the Italalatvo or ill • hIInit4l vr 
penal Inatll .. IlOll 10, • patient or 111m.'" thefllOf, U\4 wf far 
purl'!'W8 ot thlt IlI!lJlua8l'ap!l, ala_ (i) and (Ii) or.e!abpoza· 
1II'9h (0) Ihall apply, or 

IF) oorriot in the emplO)' "I. Stata (ather 'IWI the lMtrkt 
uf Columbia GIllin. or Amari ..... lWnoal 01 OZJ¥ ptlitiaal 
aubdivitiDn 1\';'001, or of ~ IIIRnllIltllltUlty or wly 0111 or 
mo •• ortl:a.lo ....... ing..t.lab II -.bDUy O1rIIacheNby,1v' an 
izulivldllil wbQ II Dot a m8lllbar or. • NtIn ..... t ~ or 

.' .. ' . auo.h Stet •• political wbdlvillio.., or inlirllmeQlllit}l. GelDl 
thaI the ptoYWonl ohm. ruparqraph eIIa1J Dot .. appltea. 
bit 10 lervice pe:1'O!'lllad-

(I) by 8/1 inclivldllll who I. IlQplgyt4 kI relleYI IUd! 
Indivldllal tram lIII4mDlo)'lll8l1t; 

(il) ill • ho.pltaJ, hom •• or other jnMdtlltiClll by • 
p.~ian~ or IlImlbe thereof; . 

(ill) by allY indivldlllll It an .m~ NrYi'" on Q 

blmpMv, ".011 In CUI otare. atoniI. _. nrthQllalw. 
tlood. or othor III11U .. VIQ~ 

(ivj by l1li eleetian nlfteial or .J .. Ii_ worker if tho 
rlDlWler.lioD pajclla I ,.Iender ~ar tor I .. M _mel II 
lOll ~ 11,000 with reapeel ~ Mmce pel'fol'lud dur. 
ill, IllY calendar ytt, eo_"".!'" OD or ~ J ..... ~ 
1. 1995, ....un, OD or WOrt D._Der 81. 1989,.l!IId 1M 
ac\j\ptad aml1llllt cloturmlned UIIUr _&lDD 2~cX8XR) 
Coi~ cal.lIlSar year eomm'DciJI, on lit aft .... JQ!l1lU)I 
1. • wllh ... """.l to _", ••. pOrtormtd durin" RCII 
cillandar ~.T .. n. <lr . 

(v) by 11\ employee In Il posltlCIII compellllllte4 eolelf Oil 
a r.. lIule Whleb I. trollied plirallwd to ..atiOD 
211(.XaXE) •• 8 trade or bIlIin8tl for PU1plR8ll or Inol .... 

. sion of IUell feea In lUll earainS' itOlD aelt' tIIIlpl~enLi 
(or PlI"jIOlea of thi. 8\lb~qr.pb, _lit lIS JinYldtd 1ft 
roJII1.tlona praecribed b), the SeI:"Iel)' of the TislllllY. Ute 
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4 ~ ~' If' ~ "'~"'IlCUBl'I"i Acr-tiIIllelIOalt.I e"-llW~iOI" 1KJ~"II 

ttl Th. CommilllDner ., Socill 8ecIlriW" Ih.n. K the h~.t of 
my &ate, IIIDC1lfY th, 8IIWIICJlt wllllllle'll Beata 10" 10 til) Ulcllllle • 
mIT _MIIJ8 sroup t" WNeh the .,.. .. """'t did Bot pnvioualY ",,!'!Y. 
or (B) IIlclvcle In tbco cue vr enJ' _or... II"hp to wtilGIi iIic 
qreemellt IPp\in, ..,Ien prlYiDlllly llIoIuclld from the .,...1III1Ilt; 
bUt tI> • .,.. ........ t .. eo 1IIci4lf\od lIIe), .. ot bit 1a·~01_ wItlt 11M 
proTltl"". 0' thI. notion 'p»liuble In \he CAM af ... u.;,buol 
IJI'eement With a State, A lIIolf1neatloll of ID ~en, I!~t til 
a1avb al) at tlle ~din ... lit ....... IIII)' .PPI, to IadWihlla to 
wbOlll p"'lp'apb ) it applicable (whether or Dot the pnriOWI 
_Iusian or till serVIce or IIICIl IndivillU&la ..... J!lII'IUI!Ilt to weh 
p ... .rr .. ph~ but onl), It lI1eh ladiviclval. ar., " .. the oIrective dato 
8)llGifioti In ."ch modUlestlon, InelilllbJe to IN 1Il8lllben ar UIY 
r.drellUlnt I)/Item Dr II tho mOllilfouion with no...,. to neb 
indiYIcllla!e i, Jlllr&1oIant to ... ~ .. oIlOIl (cI)(3). 

(5) Such 8gn18111IIU 1haI1, I! Ut, IState rIIII\IeItI It, aclwle l1li the 
eue of 1liiY ClIver ... ,..,lIpl 111.)' "';tulmal ka, or 1IrIi .. 
P.lT!'o .... od ~)' & otutlant. deAl.qaatCd Dr tho 1I&4ta. 'l'hla parm-.b 
iball .PP\)' only with r.~.cl ~ Mrvl •• wbl_ ill excluded fnim 
01llp107"'8I\1 h)' My !'.ovl ... n of _tlo .. 111O(a.! other tlun rarasraph 
(7) of IUch .aetio .. iNl umeo tile remullcrltiOIl for which ie ucluiacl 
from vtalU by II1bPIfIlll'&ph (8) ar U;tlOIl 209(8)(7). 
, (6) g"el\ Di<oom,nl ibal[ CllIOlud_ 
. . tA I eervleo per1ormod 1>1 an Incllvlolu.l .wo Ie ..... ploytd ta 

. • filleve him from Uftl/ll ploym'II~, 
. ,. (11) .. m .. performed I .. & hospltal, h=., or oth .. iftltit..tiun 

by a pollol\l or il\lllato thereof, 
Ie) .1IY.rad trlftQlOrlatlOD MMe. lu detarmllw1 UDder _. • 

tlon ~loo.)), 
(D) •• rvi •• (other thlll\ api;ulturollibur Dr .n11:e JIIIrfDrm,d 

by a A1udlnt) IIIhlch I, udlldetl f'Tam amplO)'llllnt b:r U1 
pt'O'I'iaIon of lIetioll 210:&) other ChIlD Plfllfaph (1) dt IIIdI 
aection. 

(!) .. rvloe pe>£ormed by an bullvld1aal U III emplO)'o. """". 
an a tllDl~rary 1> .. , In caM of lire etonD. 1119"1. aanhquk,. 
l1ood, or oilier Illllliar ImeqoellcY. u,~ 

(PI 88rvi •• d .... ibtd ill .. atIOD ~~~'X7XFl..tuth I, luludod u 
"emplo)'tno,,\" untler ... tiw 81OCal." 

(1) No qreemR~ may bl madl appllcallli (alCher III tile orlKbull 
.,..'lIIallt or hy on)l motlilio.tiOIl th ... 6l) to NrYiea P17f~ 11)' 
8111 IndiYidll6l to whom par ..... oph (BXD) l. appllcable 1l1li_ ,uch 
.... menl provldo8 (jll tho eIH of laoh eover.,e 1l.J'0Up illvolVodl 
"thalo that the .. rvle. of III)' l .. dlvIdllll to whom I\I.Ch _..,..,11 la 
appllca1>lo And who I. D mOlllbor or Nab QOYet... /lfC!UJl Iball 
continua 10 be caverecl by Illth qnl81118l1t 111._ hIi thlirafter 
beeom ... UIIIII. to be • member ., a Htirellltll' --iil 0, th., malt 
IIrIico ahall el .. e to be 10 CQYtn4 ..bIn h' boIeaIuJ If\ble 10 be I 
millibar of lIIeb a Q1IleIII. (but ani), If the .... _ .... illlo\ ~ 
applloable to 'lloh .y.tom PllllllllII\t to ."b.ecUoB (~X8)1. 'ooUhIch."", 
Dlay be dlllired by the State. 

• 
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ExclllSlQa»ooMaadator,- and Optlo.1 

Social S_rlf, A~' SccdODl118(c)(l), 
218(0)(5). 318(c)(~. Jll(c)(8), 211(dlt5J, 
218(m) 

• 
431. meet ot ExdUllolU 

When an absolule or retirwmlll& lyllCm 
covcrqe IftIIIP ilinelUded under an 
qrccment, tho acrvlcel of all employee. 
who ~ II\C11Ibcn 01 the Wienge .roup 
ate COY_ unlw lhey m mandalDlily or 
opllona1ly Qcluded. 

1IIJ2. Maadalor; ExdwloDS 

The Feclen111w reqMf tile extlusion of 
the foDowinltypes ot IIMOQ. 

(g) 81M'" 'if BIfIplol'" WIIo M 
HI,,4 To RrUn, 771.", F'Ioloa 
Vn,,,,,/o~",'nI 

Thil ,lenmll), excllldcl thc 1ClY1ces 
performed by employees In worle relief 
prol'lml (other than the supertisury or 
IdmlnlstrltiVl employoca tor projetU). 
Generally II Is tho Inlent ot the lXOi:ram 

u.\IIW)'~bo~ge~ 
IlIIUta or other lu!horiliea under which 
tho program Is established. 

_pie 1: 
S'MCU of wel/Q~ rcc/pleNS p,1'fDmtBIl 

lit rUlmi /0, GlSislQrtCI ~mt1US are 
o:e/utUtf Jrcm co",,.,, bearWl. the 
~f~ Of./ICh W(J,*-rcll~ 
plO&'1I1ftI1I ro proWtM assWtIIIl:e ID lIt.dy 
INIMduDb III/tIlhrtr ftJmJlies. . 

~~·1.f5 

&gmnlc 2; 
~CII pcrjbrm" by Intllv141lD1t IIIWr 

~f!VInI!Il ~ ~.&.J!Klr pro,~ 
"""th QI1l d~l,ne~ 10 provld6 W01t 
opule,.t, Gild trGWIIg III lru:rrus, /he 
IIIIployabfllty of th4 IndMdlrQl al'l Mt 
eulllllttt fr01IJ tow,ag' _aWl' lire 
prflfl41Y /JItw 11/ 1M PrtJ,TfIIIU is f/lIf III 
rellevejrom untmploymw. 

1kqnm1c J: 

C/tu'll1OIII ~/1u IIIIM' "" SlIIIrIM, 
Youth ProKrwtII rI/ Ih~ Job 71tJl1ll"l 
Parmershlp Ae: are 1101 r:O'itTetl bltGldl 
sueh Gtflvity II not ~mplQYmr1ll. U .• lID 

prtJdlJCI 0' ,,~" is provilkiJ bJ 1M 
I'IJrr/clpQ1US. tlllll'lre~ Is 110 tmp/DJer. 
Imp/oYH "/tlli01ll1l;, illllOlvo4 wi,h NS;fCf 
lOlllrh "cllVi/I". (See SLCII64J.) 

(b) s.mm 
Ho"" Dr . r,.,lfJulioll .,11 
hltflU or Inmfll' 

A "patient" il Jomcone undcrlloills 
treatm.nt or reoo;ivina CAlI; In Ibll . 
lnstltutioll. An "11II1!11e" II someone who 
liv!9 in the inQllMiOll either bc;r.1I1C he 
wu commiucr;l or choso 10 enter 
voluntarily. 

Menial hospItals, homes for a1cohollcl, 
vetuanl' homos, and ~liona1 
in,lilutions arc aamplOl of lilt inSlit\ltionl 
ordinuily involved In Ihis exclusion. 

Service. performed oUllldc Ihe institution 
fDr the same unit of r;ovcmrnent wIIleh 
operates il are considered performed "In 
lhe insllrution.· FurlhllF, ~I 
performed u pan ollhe rthabililallve and 
thcrapcutiG proeram of 1M Institution an; 
nOI GOvered if performed in the illllitulion 
by a p&licnt or an inmate !hereof. 
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EMpLOYMENT ISSUES . 

Prior \0 1995, Iho blal S~r11)' Ace did 
not 0lI1InJI1 thIR aotYlccI f'rom SIIIiiaJ 
Saoiril)'--.e. 

Mlse,lJIDIOUI ftdDll Lepl.tloIl 
All'mIna State IIId Palltleal Subdivilicul 
CoYen,. ': 

640. IotroduclioD 

o.er III. )'CUl, l'cdcnl pro&J1lml have 
besI llllaeted 10 dell with ihnOlt CVCI1 
ClIIIpry of eeonDmic IIId social problem!. 
NUmerous Peden.! proatMI. an 
IIIrnhdtwId b)' P.w.l d'P"""IIIca, 
indcpondent lIIc:ncle.s. commissions. and 
colilidi. dC:al&ntd ID provide economic 
opponunhy. IGdd II:MIzI or CI1I\ 
ulistanGO 10 peoplo "jib I VIrility of need •. 

SometImes, 1IIM;ef performed IInder 
Fe4erlIl y enaeted economic: and human 
development pro"",,' do nat conatitutc 
;overed Mlplo),ment under 1lI0 Scow 
$~urlCY Alit. HDWevet. in 10m. in~. 
thc .mea are, by I18tute. desllnatod u 
bcin& pcrfllnll!d iIllha employ of the 
United Sill. for purpose. Dr IIUe D of ilia 
SIIdIl S~t)' Ac;L. PvllullltlD section 
2OS(P) of tho Sod&! SCCllrit)' Ac:t. JIIe SocIal 
securit)r Adminlltrllion will dcc1do whether 
an individual hu pOIrwmod lGrVilW In 
co.:ered emplOJlflent, the periOda of Ilich 
service, IIId wllether l'CIIIuneration paid Cor 
IIIdI emplO)llllent conltllUIR W&I~" Tho 
hlllll of 1M IlIVenIment apnoy deal'fllled 
to adminlslU a plrticular ptolflJll will 
determine the ameunt.of remunenilim paid 
IIId the period. for which it was paid. TlIe 
waae plY1IIOn1i may ilH:llldo boll! cull IIId 
in-Idnd remuneration. In lOme IilllBdonl. 
the exilleftCll! of coveraao depends 011 Ill. . 
.IIN. of l/!a emplo)llnl entity. 

These Infwctionl relaIP IIIlIInly 10 thOIO 
proviSIOn. onder the elllClins leSillatlon 
whlc:b .-lIIal cenaIn services Ihall be 
c;gyercd cmployman under the SOCial 
Security "", or. lIthe lo&lllallan (Jea not 
IpeQfically 10 .Iate. dIOJII savJca which 
are QOYCIe4 omplQymonl bllQlllle of Ibe type 
of servka rendetaS and the enUty fbr 
whlcll performed. 

641. Economic: Opportllnlty Ag of lH4 

The !Conomie Opportllllity Act of 11164 
(roCencd 10 as the EO Act) II/U enacted 
"u,uI120. 19154. ItS major purpolle was 
.tated ., a mobili1.lltkln or 1111111111 and 
tiaanclal mourcoa or ""' nalion 10 combat 
poverty in 111" United SIilIOI. 

Many of lIIe program. which orlalnaled 
under llIe EO ... ct are now 1IIIII0rilcd under . 
sep8lllte l"lislation. "'mon, them I. tho lob 
TIa1n1IIe Putnenhip Act which, on Oolober 
I. 1983. 5upeuecled the ComprellenRv8 
Empwymcnlilld TrIlnin8 Act of 11173. 
Somo other PJOllr1II1S lIIat were creal!d al a 
ruult of Iho EO A;t and amllldmentJ 10 1lI11 
Aot. were Job Cofl!I. Community ACtion 
Pl'llift!'lI, Readltart, Legal Scrvicel and 
Native AmoriClIIn Pro&l'lllli. 

642. Job T .... lnllli Partnenblp Act • 
P.L.97,300 

Y1Ie lob TrIiniII, Parulenhlp Act (FI'P A) 
III~ IIIe COmPJellensJve Employment 
&nd Traillln, Act (eET A) effective Oetober 
I, 1983. 

.... under tho CSTA proanm. 6Crril:Oll 
pMfcnmed under JTPA propams guera1ly 
are not ezcluded from llIe definitiOli o( 
COVCRd employment as activity 10 relieve 
from uncmpJDymenL 
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TIle sillul o( lilY activity under the JTP A 
i, dclGrmillW und" !be UIUII common·Ja", 
rula,. T1Iuo I, no cmployer-empJoyee . 
rellllonaillp willi fOJPCI't tu ,Iuuoom 
ftiJIin; BCliYltica wfI!lic the JTPA 
puticiJllZlt iI atlDlldlri,daw'oom traininC. 
\ecI:IIres, or demDnstritlOllJ, becallSO no 
emplo)'lllent seMce& with rapeet 10 such 
mil. actMliea lR providld by tho 
pll/\/eiplllt. 

If it II determined lI1at Ibe ICliviry Is 
eJIIploymont, tile Fod;nl~Slalilpment 
Ind the mlllldliory QlYLn,CtI provision ot 
OBItA, will dcsrmlne the: QlVcragC lIa!US 
of !lie employment if jhc empto)'" iI • SIIIlI 
at POlitical subdl\llslon. 

If 11111 employment sezvicol l11li performed 
in a s_ or poUlltal subdivirion position 
whleh il not cuvl\Rlll under IIIe State's 
.,rccm=1 for 1'1111 S~jll SecurIty coverage, 
the lOI'Yiocl peri'ormc41ft.el April J, 1986 
by indivlduall IIC'«I)' IIiraIliflu mal dale 
would be IUbjOClIO mllldatQfy HI-vnly 
co..-erq.. s .. SLCH 210. (Abu, su;h 
employment 'eM~ pcrfGrmcd after Iuly 1. 
19911n noneovwed poJltiona ot a SLate or 
political .ubdlvlslon may lie .ubjOCl to 
mllldato!y Social Security ClClYenlie. See 
SLCH 215 retarding mandatory Social 
klldty COVC/I&II.) 

Under tho m A. whieh il a Pederall y 
fIIndad pro""",, SIIICS il/lci poUticaI 
lubdivislOlll GrJanil.cd in IC:lVIc:o c\eIlvery 
aras, Idmln1.1et joinlly wilb private 
ilIdullry a Joll ~ninl prosram In abe; au. 

Sill SLCH chapter 100 tor information on 
wtw oonililUteI wales under the lTPA. 

643. Work·Stucl, PrOlrilDl 

(II) CI"'1'Gl . 

The most frequenlly CIICOlInle!Qi wOlk-
. Ibldy pnlpaml are the cype of procram$ 

formerly under title I at me EqIll1 
Opportunity Act and currently administered 
by tho Deparcment of FAucation and by 
parU,ipalil1ll collC:Cel IIId ulllvenitiea. 

The purpose of the worw!Ud y p\'OlRftl1 
is 10 atimulata and promole part-lime 
employment of ItIIcI~" 'Who 110 from low
income (ImUiea and who en: in need of 
caml1lss Ir they are 10 conlinue their COIIrR 
or SIUdy. 

The; Depanment of HduC&lion entarl mID 
&&reementJ with ellaible institutionl 
(ooUegca, univulltlel. and vocalionaJ 
achools) und" which the Scuaary of 
liducotion will make grantli ID 5Ueh 
Insll1l1l1onl to BSsbt in tho operation of Ihe 
work-study prOSIUlI. In brief, Pederal 
I\Ind. ue allocated ill ucordanGo wllh a 
prescribed formula. amone all States. 
Oranbl will then be made ot tIIose fund s to 
individual" colle&a and unlvulilla on the 
billa of !he Institution's requirements (or l1li 

cJ.JlI/1dcd work-ssudy projl'lm. 

(hJ C4mpolilifl'l qf /h. WD,*-Slut/Jo 
Pio,f'QIII' 

Paniclpuion UDder those pqraml shall be 
Ivai1a&le olll)' tv a llUdenl: (.) who Ii (rom 
a low-inccme lamil)" (b) I. In pcgJ o( 
camlnal from such employment to PUI1UC • 
coune of sludy. (0) lhollls evidence of beinS 
able IQ. malnLllln ac:aclemic proflclencJ wldl. 
~mpIDyad, IIJId Cd) hu been accepted u a 
full·timutuclcnt or, if alllady eruulla:l and 
allendln. me injtitulion. Is In load ~InB 

., 
... 

.. ' 
.>,.', ',.' 
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BASIC"'!!!) WAGES 

SOdal Security pwpotu. FlOm 1988 
1hnI1Ilb 11.1l1li 3D, 1992, ''''ployer-paid 
premJums for ,roup lepl UII.ta.nce up to 
S70 per IImployce could quall'l' for III 
~lI.ion from WilI'I, Prior to 1988, 
th_ waa no $70 rhon th. exclusion, 

741. Graup-TtnlJ LIt,IM/nnce 

Effer:tive JIII\UU)' 1. 1988, employer-paid 
~miWII.I for lfIIup-term Ufe inlUIlllce In 
"CCII of SSO,OOO for III employee 
(including any former employee who 
sepacall!ld from employment after 1988) no 
lon8C11' quJify (or 111 exeluJion from 
""',N. Amollllll flU( In ClCelS Of 150,000 
continue to qualify for w:luslon. 
(P.L. 1~201) 

Employer-paid premIum. for fcmner 
emplDyees who sepl)-aled from 
employment Mfq!.1992 co"tinue 10 be 
ex~ud~ fl"om wages if the employee was 
not rcc:mployed by the Slme ''''player 
after lila terminallon dare. 
(P.L. JfXJ.647) 

Former cmplo)'Ce1 who lCParate13 from 
employmenl gflcr liD are required to pay 
"'e employee portion or the Soc:liII Security 
Ind MfAicare tase. on ms Form 1040. 
n, employer reports \h, uncollCClell IU 
amounlS on tile Porm W-2. (P,L. 10/· 
JOB) 

r 742, Illb TnlninJ Partnel"llhlp Act 

\ Section 142Ca) of lIIC lob Training 
PartMrdllP Aot (/TPA) PfOVidcs thl! 
IndiVidual. employed in aclivillCII, or 
enpged in on-the-Job Ilaini"B authorized 
under m A, be paid wa ... not less th.n 
the hlallest IIf: 

- the minimum Wile umlar rection 6(1)(1) 
of rile Fair lAbor Slandard. Act of 1938; 

- the minimum wqe under tho appliQlblc 
Slale or'local minimum WIle law; or 

- the pfCYiiUne raW of pay foJ' 
individvala employed in similar 
ocell)lltions by the samo employer. 

S«t!on 142(b) of the JTPA refers 10 
"aiIOWIll«S, WIIings, and paYOlen",· 
Allowance. IUId paymllR" which arc QIJ! 
inlended 8S compensation lor empJoymcrll 
IClVIc:es are nat wase. for Social Security 
purposes. (See SLCH 642 for information ' 
on whclbel Kn'ices performed undw 
ITPA ~ covered employmenl.) n.e 
proper c1uslficatlon of any paymenl for 
Sod., Security covarace purposel depends 
on th, circumll4nc:es under which Ihe 
-paymenl is mllde; II is p\lulblc for an 
lncllvidualla receive both wig" and a 
neecls-based allowance, Tho allowance Is 
not part of Ihe salary IIructurc. bUI i,ll 
m::cds-b&sel! PlIyment made by the local 
agency in addl!lon 10 any wages paid 
which 110 !wed on services ~rrormed by 
the individual pamclpallng in the rnA 
program. 

If payme"1I unller thc lTPA program are 
bAsecI on services coveted under the SOci., 
Ser:urity Act, Ihe p.~mcnll aro wage. as 
defined in ssction 209 of the Ace, unlesl 
spctJncally excluded (rorn COYCnalo. 

'743, Jury Duty 

Employer payments to an tIII(lJoyee, 
absent rrorn work on l(;COunl of jUlY duty. 
\hat reprule"1 1M diffGrcncc ~ \he 
employee', relUlar wases wi lite amount 
receiVf.d for jury duty are '"'agel. 
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I P'Y ~ 
1003. GOVERNMENTAL FUNCTIONS Include leUlllatlve, 
ellec:utivII, and Judicial act/vlll,,; e.g .• prevention of ~8; 
Ilctlng for tile genllral welfere and providing for the public 
safety. "~CI known as 'nonproprietary' functlonl .. 

t 
, 

'I" 
A proprietary funcilon Ia generally a business engaged In by , a Slate or political lubdlvlslon 11m liar to one • pI1Vate 
entetprlse would engage In lor profit. For example, a Stat. 
or local govemment may be engaged in a proprietary 
function whan it operlltoR a liquor alore. PUblic amusement 
park. or public utility. 

Whal may be 8 proprietary funCtion under Ihe lawe of one 
Statll may not bo c;lallsilied 11& luc;h In enolher. The 
provl~lona of Stale law govern In determining whe1her a 
funcllon Is governmontal or proprietary. 

1DD4. TI-IE FOLLOWING KINOS OF WORK CANNOT BE 
COVERED under a Flderal·Slate agreement: 
A. Work d.vlsed to reli~v. employ'" from .unemployment 

Tlli9 doea nol Include many prOBrama financed from 
'I 

~ " Federal funds wllere 11\9 primary purpose lSI to give the 
employee wor1t experience or training, 

B. Work In a hospl1al, home. or olher InsllMlon by a 
pallent or re~il:fent Ihereof, 

C. Work by tranaportation aysllilm employellil who are 
covllred compulsorily by Soc;lal Security (lee 11005). 

O. Work which would be excluded from Social Security If 
performed for a prlvllte omployer, except cortain 
19r1cultil,ral labor and work by sludenle. 

E. Services p.rformed b)' an employee •• rving on a 
I' tftrl'lporary basis In case of fll9. storm, snow, 
! lartnquake, flood. or otl'llr similar emergency. 

r, ... For coverage of servics, In firefighters' and police officers' 

~ , positions under a retirernenl Iysl8m, 8e8 g§1011 and 1012. 
Services of PQilca officers end flrelighlers whose positions 

, 
erll nol undllr • retirement eYlitem of Ihe Stale, or POIlUClII ( 

8ubdiviuion are covered when coverage is obtained for the I 
00\lero.90 group, I, 

2M 
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