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“Side-by-Side” Comparison for Abortion Provisions

Appropriations
Bill/Provision

FY 98 Enacted

FY 99
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

DC

Ban on Use of Funds

Sec. 132. No funds appropnated under this Act shall be
expended for any abortion except where the life of the
mother would be endangered if the fetus were carmied to

Repeat the F'Y 1998 Budget, i.¢., the Administration
proposes to delete this provision and add the footnote
that the Administration wilt work with Congress on

Sec. 131. Same asFY 1998 enacted.

Repeat FY 1999 President’s

Budget, i.¢.. delete the provision
and add the footnote: “The

for Abaortion term or where the pregnancy is the result of an act of rape this issue. Administration proposes 1o delete
or incest. this provision and will work with
Congress o address (his issue.”
CiIS Sec. 103. Repeated FY 1997 Enacted language. None of | Repeat the FY 1998 Budget i.e., the Administration Sec. 103. Same as FY 1998 enacted. Repeat FY 1999 President’s

Ban on Use of Justice
Funds for Abortion

the funds appropriated by this title shall be available to pay
for an abortion, except where the life of the mother would
be endangered if the fetus were carried to term, or in the
case of rape: Provided, That should this prohibition be
declared unconstitutional by a court of competent
jurisdiction, this section shail be null and void.

proposes to delete this provision and add a footnote
that the Administration will work with Congress on
this issue.

Budget, 1., delete the provision
and add the footnote: “The
Admunistration proposes to delete
this provision and will work with
Congress to address this issue.”

ClIS

Ban on the Use of
Justice Funds for
Performing Abortion

Sec. 104. Repeated FY 1997 Enacted language. None of
the funds appropriated under this title shall be used to
require any person to perform, or facilitate in any way the
performance of any abortion.

Repeat FY 1998 Enacted Language.

Sec. 104. Same as FY 1998 enacted.

Repeat FY 1999 Enacted
Language.

CHlIs

Bureau of Prisons
duty to provide
escort sérvices for
female inmates
seeking a privately

Sec. 105. Repeated FY 1997 Enacted language. Nothing
in the preceding section shall remove the obligation of the
Director of the Bureau of Prisons to provide escort services

. necessary for a female inmate to receive such service

outside the Federal facility: Provided, That nothing in this
section in any way diminishes the effect of section 104
intended to address the philosophical beliefs of individuals

Repeat FY 1998 Enacted Language.

Sec. 105. Same as FY 1998 enacted.

Repeat FY 1999 Enacted
Language.

funded abortion. “employees of the Bureau of Prisons.

L/HHS/Ed Sec. 509. (a) None of the funds appropniated under this Repeat FY 1998 Budgel, i.e., propose deletion and Sec. 508. Samc as FY 1998 enacted except it added: “. | Repeat FY 1999 President’s
Act shall be expended for any abortion. (b) None of the add footnote; “The Administration proposes to delete .. and none of the funds in any trust fund to which funds | Budget, i.c., delete the provision

Hyde Amendment funds appropriated under this Act shall be expended for this foctnote and will work with Congress to address are appropriated under this Act, . . .” and add the footnote: “The

health benefits coverage that includes coverage of abortion.
(c) The term “health benefits coverage” means the package
of services covered by a managed care provider or
organization pursuant {0 a contract or other arrangement.

this 1ssue.”

Administration proposes to delete
this provision and will work with
Congress to address this issue.”




Appropriations
Bill/Provision

FY 98 Enacted

FY 99
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

L/HHS/Ed

Hyde Amendment

Sec, 510. (a) The hmitations established in the preceding
section shall not apply to an abortion-(1) if the pregnancy
is the result of an act of rape or incest; or (2) in the case
where a2 woman suffers from a physical disorder, physical
injury, or physical illness, including a life-endangering
physical condition caused by or arising from the pregnancy
itself, that would, as certified by a physician, place the
woman in danger of death unless an aborticn is performed.
(b} Nothing in the preceding section shall be construed as
prohibiting the expenditure by a State, locality, entity, or
private person of State, local, or private funds (other than a
State’s or locality’s contribution of Medicaid matching
funds). (¢} Nothing in the preceding section shall be
construed as restricting the ability of any managed care
provider from offering abortion coverage or the ability of a
State or locality to contract separately with such a provider
for such coverage with State funds (other than a State’s or
locality’s contribution of Medicaid matching funds).

Delete provision and add footnote: “The
Admumistration proposes to delete this provision and
will work with Congress to address this issue.”

Sec. 509. Same as FY 1998 enacled,

Repeat FY 1999 President’s
Budget, i.e., delete the provision
and add the footnote: “The
Adrmnistration proposes to delete
this provision and will work with
Congress to address this issue.”

L/HHS/Ed

Medicare+Choice

Sec. 216. None of the funds appropriated by this Act
(including funds appropriated to any trust fund) may be used
to carry out the Medicare+Choice program if the Secretary
denies participation in such program to an otherwise eligible
entity (including a Provider Sponsored Organization) because
the entity informs the Secretary that it will not provide, pay
for, provide coverage of, or provide referrals for abortions:
Provided, That the Secretary shall make appropriate
prospective adjustments to the capitation payment to such an
entity (based on an actuarially sound estimate of the expected
costs of providing the service to such entity's enrollees):
Pravided further, That nothing in this section shall be
construed to change the Medicare program's coverage for
such services and a Medicare+Choice organization described
in this section shall be responsible for informing enrollees
where to obtain information about all Medicare covered
services,

Repeat FY 1999 President’s
Budget, ie., delete the provision
and add the footnote: “The
Admimisiration proposes to delete
this provision and will work with
Congress (o address thus 1ssue.”

AN



Appropriations
Bill/Provision

FY 98 Enacted

FY 99
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

Foreign Ops

Sec. 518. Same as FY 1997 Enacted language. None of the
funds made available to carry out part I of the Foreign Assistance
Act of 1961, as amended, may be used to pay for the performance
of abortions as a method of family planning or to motivate or
coerce any person to practice abortions. None of the funds made
available to carry out part [ of the Foreign Assistance Act of 1961,
as amended, may be uscd to pay for the performance of
involuntary sterilization as a method of family planning or to
coerce or provide any financial incentive to any person to undergo
sterilizations. None of the funds made available to carry out part I
of the Foreign Assistance Act of 1961, as amended, may be used
to pay for any biomedical research which relates in whole or in
part, to methods of, or the performance of|, abortions or
involuntary sterilization as a means of family planning. None of
the funds made available to carry out part I of the Foreign
Assistance Act of 1961, as amended, may be obligated or
expended for any country or organization if the President certifics
that the use of these funds by any such country or organization
would violate any of the above provisions related to abortions and
involuntary sterilizations: Provided, That none of the funds made
available under this Act may be used to lobby for or against
abortion.

Repeat FY 1998 Enacted language.

Sec. 518. Same as FY 1998 enacted.

Repeat FY 1999 enacted.

Foreign Ops

Sec. 592, (a) Not to exceed $385,000,000 of the funds
appropriated in title I of this Act may be available for
population planning activities or other population
assistance. {b) Such funds may be apportioned only on a
monthly basis, and such monthly apportionments may not
exceed 8.34 percent of the total available for such
activities.

The Administration proposed to delete this provision.

Deleted.




Appropriations
Bill/Provision

FY 98 Enacted

FY 99
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

Foreign Ops

Sec. 543. (a) Assistance Through Nongovernmental
Organizations. --Restrictions contained in this or any other Act
with respect to assistance for a country shali not be construed to
restrict assistance in support of programs of nongovernmental
organizations from funds appropriated by this Act to carry out the
provisions of chapters 1, 10,and 11 of part I and chapter 4 of part
1 of the Foreign Assistance Act of 1961, and from funds
appropriated under the heading " Assistance for Eastern Europe
and the Baltic States™, Provided, That the President shall take into
consideration, in any case in which a restriction on assistance
would be applicable but for this subsection, whether assistance in
support of programs of nongovernmental organizations is in the
national interest of the United States: Provided further, That
before using the authority of this subsection to furnish assistance
in support of programs of nongovernmental organizations, the
President
shall notify the Committees on Appropnations under the regular
notification procedures of those commitiees, including a
description of the program to be assisted, the assistance to be
provided, and the reasons for furnishing such assistance: Provided
further, That nothing in this subsection shall be construed to alter
any existing statutory prohibitions against abortion or involuntary
sterilizations contained in this or any other Act. (b) Public Law
480...

Same as FY 1998 enacted.

Same as FY 1998 enacted

Repeat FY 1999 enacted.




Appropriations
Bill/Provision

FY 98 Enacted

FY 99
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

Foreign Ops

“For necessary expenses to carry out ...Provided further,
That none of the funds made available in this Act nor any
unobligated balances from prior appropriations may be
made available to any organization or program which, as
determined by the President of the United States, supports
or participates in the management of a program of coercive
aborticn or involuntary sterilization: Provided further, That
none of the funds made available under this heading may
be used to pay for the performance of abortion as a method
of family planning or to motivate or coerce any person to
practice abortions; and that in order to reduce reliance on
abortion in developing nations, funds shall be available
only to voluntary family planning projects which offer,
either directly or through referral to, or information about
aceess o, a broad range of fammily planning methods and
services, Provided further, That in awarding grants for
natural family planning under section *04 of the Foreign
Assistance Act of 1961 no applicant shall be discriminated
againsi because of such applicant’s religious or
conscientious commitment to offer only natural family
planning; and additionally, all such applicants shall comply
with the requirements of the previous proviso: Provided
further, That for purposes of this or any other Act
authorizing or apprepriations funds for foreign operations,
export financing, and related programs, the term
“motivate”, as it relates to farmly planning assistance, shall
not be construed to prohibit the provision, consistent with
local law, of information or counseling about all pregnancy
options: Provided further, That nothing in this paragraph
shall be construed to alter any existing statutory
prohibitions against abortion under section 104 of the
Foreign Assistance Act of 1961; Provided further ...”

Repeat FY 1998 enacted language.

FY 1999 Enacted Language expanded family planning
provision and the new language is bolded below.

For necessary expenses to carry out. . . Provided
further, That none of the funds made available in this
Act nor any unobligated balances from prior
appropriations may be made available to any
organization or program which, as determined by the
President of the United States, supports or participates
in the management of a program of coercive abortion or
involuntary sterilization: Provided further, That none of
the funds made available under this heading may be
used to pay for the performance of abortion as a method
of family planning or to motivate or coerce any person
to practice abortions; and that in order to reduce
reliance on abortion 1 developing nations, funds shall
be available only to voluntary family planning projects
which offer, either directly or through referral to, or
information about access to, a broad range of family
planning methods and services, and that any such
voluntary family planning project shall meet the
following requirements: (1) service providers or
referral agents in the project shall not implement or
be subject to quotas, or other numerical targets, of
total number of births, number of family planning
acceptors, or acceptors of a particular method of
family planning (this provision shall not be
construed to include the use of quantitative
estimates or indicators for budgeting and planning
purposes), (2) the project shall not include
payment of incentives, bribes, gratuities, or
financial reward to (A) an individual in exchange
for becoming a family planning acceptor, or (B)
program personnel for achieving a numerical
target or quota of total

number of births, number of family planning
acceptors, or acceptors of a particular method of
family planning services,

Repeal FY 1999 abortion and
family planning provisions.




Appropriations
Bill/Provision

FY 98 Enacted

FY 99
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

(3) the project shall not deny any right or benefit,
including the right of access to participate in any
program of general welfare or the right of access to
health care, as a consequence of any individual's
decision not to accept family planning services, (4)
the project shall provide family planning acceptors
comprehensible information on the health benefits
and risks of the method chosen, including those
conditions that might render the use of the method
inadvisable and those adverse side effects known to
be consequent to the use of the method, (5) the
project shall ensure that experimental
contraceptive drugs and devices and medical
procedures are provided only in the context of a
scientific study in which participants are advised of
peotential risks and benefits; and, not less than 60
days

after the date on which the Administrator of the
United States Agency for International
Development determines that there has been a
violation of the requirements contained in
paragraph (1), (2), (3), or (5) of this proviso, or a
pattern or practice of violations of the requirements
contained in paragraph (4) of this proviso, the
Administratoer shall submit to the Committee on
International Relations and the Committee on
Appropriations of the House of




Appropriations
Bill/Provision

FY 98 Enacted

FY 99
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

Foreign Ops
Continued

Representatives and to the Committee on

Foreign Relations and the Committee on
Appropriations of the Senate, a report containing a
description of such violation and the corrective
action taken by the Agency: Provided further, That in
awarding grants for natural family planning under
section 104 of the Foreign Assistance Act of 1961 no
applicant shall be discniminated against because of such
applicant's religious or conscientious commitment to
offer only natural family planning; and, additionally, all
such applicants shall comply with the requirements of
the previous proviso: Provided further, That for
purposes of this or any other Act authorzing or
appropriating funds for foreign operations, export
financing, and related programs, the term' ' motivate”, as
it relates to family planning assistance, shall not be
construed to prohibit the provision, consistent with
local law, of information or counseling about all
pregnancy options: Provided further, That nothing in
this paragraph shall be construed to alter any existing
statutory prohibitions against abortion under section
104 of the Foreign Assistance Act of 1961: Provided
further, . . .

Foreign Ops

Peace Corps

For expenses necessary to carry out the provisions of the
Peace Corps Act (75 Stat. 612), $222,000,000, including

the purchase of not to exceed five passenger motor vehicles

for administrative purposes for use outside of the United
States, Provided, That none of the funds appropriated
under this heading shall be used to pay for abortions:
Provided further, That funds appropriated under this
heading shall remain available untl September 30, 1999

Delete the sentence, “Provided, That none of the funds
appropriated under this heading shall be used to pay
for abortions” and add footnote: “The Administration
proposes to delete this provision and will work with
Congress o address this issue.”

Same as FY 1998 enacted.

Repeat FY 1999 President’s
Budget, i.e., delete the provision
and add the footnote: “The
Administration proposes to delete
this provision and will work with
Congress to address this issue.”

Treasury/ General
Government

FEHB Prohibition

Sec. 513. Same as FY 1997 Enacted language. No funds
appropriated by this Act shall be available to pay for an

abortion, or the administrative expenses in connection with

any health plan under the Federal employees health benefit
program which provides any benefits or coverage for
abortion.

The Administration proposed deleting this provision.

Sec. 509, Same as FY 1998 enacted.

Repeat FY 1999 President’s
Budget, 1.¢., delete the provision
and add the footnote; “The
Administration proposes to delete
this provision and will work with
Congress to address this issue.”
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Appropriations
gi}l]Provision

FY 98 Enacted

FY 89
President’s Budget

FY 99 Enacted

Recommended
FY 2000 Language

Treasury/ General

Sec. 514. Same as FY 1997 Enacted language. The The Administration proposed deleting this provision. Sec. 510. Same as FY 1998 enacted. Repeat FY 1999 President’s
Government provision of section 518 shall not apply where the life of Budget, 1.¢., delete the provision
the mother would be endangered if the fetus were carried to and add the footnote: “The
FEHB Prohibition term, or the pregnancy is the result of an act of rape or Administration proposes to delete
incest, this provision and will work with
Congress to address this issue.”
Treasury/General Sec. 656. (a) None of the funds appropriated by this Repeat FY 1999 enacted language.
Government Act may be used to enter into or renew a contract which -

includes a provision providing prescription drug
coverage, except where the contract also includes a
provision for contraceptive coverage. (b) Nothing in
this section shall apply to a contract with: (1) any of the
following religious plans:

(a) SelectCare

(b) Personal CaresHMO

(c) Care Choices

(d) OSF Health Plans, Inc.

{e) Yellowstone Community Health Plan
(2) any existing or future plan, if the plan objects to
such coverage on the basis of religious beliefs.
{c) In implementing this section, any plan that enters
mto or renews a contract under this section may not
subject any mdividual to discrimination on the basis
that the individuai refuses to prescribe contraceptives
because such activities would be contrary to the
individual's religious beliefs or moral convictions.
(d) Nothing in this section shall be construed to require
coverage of abortion or abortion-related services
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Status as of: August 5, 1998

ABORTION-RELATED PROVISIONS IN FY 1999 APPROPRIATIONS BILLS

AGRICULTURE/RURAL DEVELOPMENT
Status:

o} Passed the Senate on 7/16/98, 97-2. Passed the House 6/24/98,
373-48.

Provisions:
o] FDA Drug Research Restrictions:

- House. Section 739 prohibits the FDA from using funds for
the testing, development, or approval of any drug for the
chemical inducement of abortion (the Coburn (R-OK)
amendment). This provision would intervene in the drug
safety practices of the FDA and place restrictions on
scientific research that can protect women's health and offer
safe medical choices. (This is a new provision in the FY
1999 bill.)

- Senate. The Senate bill contains no similar provision.

COMMERCE/JUSTICEISTATE
Status:

o] Passed the Senate 7/23/98, 99-0. House Full Commiﬁee reported
the bilt 7/15/98.

Provisions:

0 Abortions for Federal Prisoners:

- House. Section 103 of the House bill would prohibit the
- Department of Justice (DOJ) from funding abortions except
in the case of rape or where the life of the mother is
endangered. (This provision is current law contained in the
FY 1998 Act.) A DeGette (D-CO) amendment to strike the
provision was defeated on the House Floor, 148-271.



- Senate. Section 102 of the Senate bill contains the same
prohibition as the House bill on the use of DOJ funds
regarding abortions.

o] U.N. Arrears/Mexico City:

- House. The House bill includes the requested arrears
payment of $475 million, but the funds remain unavailable
subject to authorization. The authorization conference
report contains Mexico City family planning language that
prohibits international family planning organizations that
receive Federal funding from performing or lobbying for
abortions even if these organizations use their own funds.
(Arrearage payments contained in the FY 1998 Act were
also subject to authorization.)

- Senate. The Senate bill contains similar language.

DEFENSE
Status:
o} Passed the Senate 7/30/98, 97-2. Passed the House 6/24/98, 358-
61.
Provisions:
o] Forced Abortion:
- House. The House bill does not address this issue. .
- Senate. An amendment to prohibit visas to Chinese
officials involved in forced abortions, forced sterilizations, or
religious persecution was adopted on the Floor. (This is a
new provision.)
DISTRICT OF COLUMBIA
Status:

o] The bill was reported by the House Committee on July 30th. The
bill was reported by the Senate Committee on July 21st.
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Provisions:

o Use of Federal and District Funds:

House. Section 132 of the House bilt prohibits any of the
funds under the Act (Federatl or District) from being used for
any abortion except where the life of the mother would be
endangered if the fetus were carried to term or where the
pregnancy is the resuit of an act of rape or incest. (This is
current taw contained in the FY 1998 Act.)

Senate. Section 129 of the Senate Committee bill contains
language identical to the provision of the House bill. '

NOTE: The language of the FY 1999 bill is the same language
used since FY 1986. in FY 1994 and FY 1995, the restriction on
funding for abortions only applied to Federai funds, not local funds.

FOREIGN OPERATIONS

Status:

0 Senate Full Committee reported the bill 7/21/98. House
Subcommittee marked up the bill on 7/15/98.

Provisions:

0 “Mexico City” Language:

House. Asin previous years, it is anticipated that Rep.
Chris Smith (R-NJ) will offer an amendment on the House
Floor that would prohibit Federal funding to organizations
that perform or lobby for or against abortions, even if these
organizations use their own funds.

Last year, the President threatened {o veto the FY 1998
Foreign Operations bill if it included the “Mexico City”
provision. The enacted bill did not include the provision but
had a timitation of $385 million on total poputation spending
from foreign aid accounts and "metering"” of obligation of the
funds at one-twelfth of the total available per month.



Senate. The Senate Committee biil has no cqmparable
provision.

o] Other Family Planning:

House. in section 518 of the General Provisions, the House
bill contains language that bars the use of funds

appropriated in the bili for performance of abortion or
involuntary sterilization as a method of family planning, or for
lobbying for or against abortion. (This is current law
contained in the FY 1998 Act.) The Administration supports
this language. There is, however, a limitation of $385 million
on family planing funding. '

in Subcommittee, a Pelosi (R-CA) amendment was adopted,
8-7, restoring language to the bill that has been included for
many years, concerning "natural family planning.” The
amendment restores language that requires family planning
organizations that do not offer certain types of family
planning services to provide referrais for or information on
access to such services to any client seeking such
information.

Senate. Section 518 of the Senate Committee bill contains
language identical fo that of section 518 of the House bill.
The Senate bill also contains appropriations language
(under the “Development Assistance” heading) requiring that
not less than $435 million of Development Assistance funds
be spent on family planning.

o] Peace Corps:

House. The Subcommittee bill would bar any Peace Cormps
funds from being used to pay for abortions. (This provision
is current law contatned in the FY 1998 Act.)

Senate. The Senate Committee bill includes the same
language.



LABOR/HHS/EDUCATION

Status:

o]

Provisions:

o

House Full Committee reported the bill on July 14th. Senate action
expected in September.

Medicare + Choice program:

House. A manager's amendment offered by Rep. Porter
(R-IL) was adopted in Committee that would prohibit funding
for the Medicare + Choice program if HHS excludes health
care providers that do not offer abortion services from
participating in the Medicare + Choice program. The
provision would require the plan to inform enrollees where to
obtain information about all Medicare-covered services and
would reduce payments to Medicare + Choice program
plans not providing these services. (This is a new provision
in the FY 1999 bill.)

Senate. No action to date.

Use of Federal Funds for Embryo Research:

House. Funds are prohibited for creation of embryos for
research purposes, i.e., research in which a human embryo
is destroyed, discarded, or knowingly subjected to risk or
injury. (This provision is current law contained in the FY
1998 Act.) '

Senaie. No action to date.

Family Planning:

House. The House Committee bill requires family planning
grantees either to receive written parental consent or
provide advance nofification to parents before giving
contraceptives to minors. Participating clinics are required
to certify compliance to HHS. The House bill also requires
clinics to follow State laws regarding notification or reporting
of child abuse, incest, rape, or other sexual abuse. (The FY
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1998 Act did not include provisions regarding parental
consent or advance notification. Other provisions regarding
compliance certification, and adherence to State taws are
current law included in the FY 1998 Act).

Senate. No action to date.

Hyde-Amendment Language:

House. Both sections 508 and 5089 of the bill include
provisions maintaining current law “Hyde” language barring
the use of funds in the Act for abortions. New language .
extends this ban to all trust fund appropriation accounts in
the Act. The bill contains language that prohibits the use of
Medicaid funding for abortions except in cases of rape,
incest, or when the life of the mother is endangered.

Senate. No action to date.

TREASURY/GENERAL GOVERNMENT

Status:

o

Provisions:

(4]

Senate Floor debate on the bili began 7/28/98 but was postponed
on 7/30/98 until after the August recess. Passed the House
7/16/98, 218-203.

Federal Employees Health Benefits Program (abortion):

-

House. The House-passed bill includes language (section
508) that prohibits Federal Employees Health Benefits
Program (FEHBP) coverage of ahortions, with no
exceptions. Delauro (D-CT) amendments to strike the
restrictive language were defeated during Committee and
Floor consideration. Section 515, the provision of the
Committee bill that included exceptions to the restriction
(rape, incest, life of the mother), was struck on the House
Floor on a point of order for lack of authorization.



- Senate. The Senate bill includes an amendment adopted on
the Senate Floor that would reinstate objectionable current
law restrictions on FEHBP coverage for abortion services.
This amendment atso includes a provision allowing for rape,
incest, life-of-the-mother exceptions.

o} Federal Employees Health Benefits Program (contraceptives):

- House. A Lowey (D-NY) amendment (section 624 -- similar
to section 516 language of the Committee bill but written
only as a funding issue) to require FEHBP insurers {o cover
prescription contraceptives (with exceptions for certain
religiously oriented plans) was adopted on the House Floor, °
224-198. A Smith amendment to exclude abortion-inducing
chemical contraceptive prescriptions from the Lowey
amendment was defeated 198-222.

- Senate. A Snowe (R-ME)/Reid (D-NV) amendment
requiring FEHBP coverage of prescription contraceptives
was adopted during Senate Fioor consideration, including a
second-degree amendment to clarify that nothing in the
amendment is to be consirued to apply to abortion or
abortion-related services.
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Martha Foley
07/17/98 02:11:27 PM
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Record Type: Record

To: Tracey E. Thornton/WHO/EOP

cec: See the distribution list at the bottom of this message
Subject: Re: Latest Abortion letter- Please Review ASAP &

| share Tracey's refuctance and have two specific points. First, there is NO amendment pending on
international family planning. It will, in all likelihood, be offered when For Ops goes to the floor in
about two weeks, but there is currently no such amendment. | think it is odd to criticize something
that does not exist. There are also technical problems with the description if what is being
referenced is language in the State Dept Conference Rept. and not an amendment. Second, we ‘
have the odd situation that the Treasury Postal bill, while it contains Lowey, also bans all abortions -~ —
EVEN those to save the life or in rape and incest cases, due to a point of order made by Obey. (He
made thé point of order for other political purposes but it struck the exceptions.} Right now, there

is a great deal of stirring and crankiness within the House Dem Caucus over whether Dems should

have voted yes or no on final passage, in light of the Lowey and Obey issues.

Message Copied To:

Laura Emmett/WHO/EOP
Jennifer L. Klein/OPD/ECP
Cynthia Dailard/OPD/EOP

Sylvia M, Mathews/OMB/EQP
Maria Echaveste/WHO/EQP
Ann F. Lewis/WHO/EOP

Peter G. Jacoby/WHO/EQOP
audrey t. haynesfovp @ ovp
Sean P. Maloney/WHQ/EQP
Phillip Caplan/WHO/EQP
William P. Marshalty/WHGO/EQP
Linda Ricci/OMB/ECP

Janet Murguia/WHO/EOP
Maureen T. Shea/WHO/EOP
Stacie Spector/WHO/EOP
Neera Tanden/WHQ/EOP

Peter D. Greenberger/WHO/ECP
Janet L. Graves/OMB/EOP
Marjorie Tarmey/WHO/EOP
Lesiie Bernstein/WHO/EOP ’ '
Ruby Shamir/WHO/EOP

Tania |. Lopez/WHO/EOP
Jessica L. Gibson/WHO/EQP
Janelle E. Erickson/WHO/EQOP
.Carolyn E. Cleveland/WHO/EQOP
Mindy E. Myers/WHO/EOP
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At che appropriate place in the bill, insert the follow-

Sec. ____. No fands -appropriated for the Otfice of
Personne! Management under this Act may be expended
by such Office 10 promulgate or carzy out, in connectiou
with the healrh benefits program under chapter 39 of ude
3, United States Code, uny regulations pmhfhiting:pr&c-
tices that restrict physician-patient eommunicatioﬂs':aﬁout

medieally necessary mwearmenr options.
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Daniel N. Mendelson

06/10/98 10:23:12 AM

Record Type: Record

To: Sylvia M. Mathews/WHO/EQOP
cc: See the distribution list at the bottom of this message
Subject:

As we discussed, there is a draft amendment to the treasury/postal bill, which would prohibit OPM
from using FY 99 funds for promulgating and carrying out regulations prohibiting practices
restricting doctors from counseling patients about "medically necessary treatment.” Although the
language is convoluted, this would basically prevent OPM from requiring that physicians counsel
patients about abortion options. It would probably also restrict our ability to direct physicians in
HMOs to infarm their patients about treatment options in other areas.

The background on this is that en May 21, 1998 OPM published an NPRM prohibing "gag clauses™
in the FEHBP, in order to comply with the presidential directive in the Patient Bill of Rights. The
notice and comment period estends to July 20, 1998. This could mean that OPM could premulgate
the final rule in FY 1998. However, since the draft amendment also appears to prohibit the use of
appropriated funds from enforcing the regulation, it could render the rule without effect in FY 1999,

OPM is aware of the draft amendment, and has been working with Colby's (R-AZ) staff to get their
concerns on the table. OPM will also be contacting Hover's staff. OPM suspects that Ishtook will
be pushing the amendment.

Please call to discuss.

Message Copied To:

Bruce D. Long/OMB/EOP

Chris FairhallfOMB/EQP
Christopher C. Jennings/CPD/EOP
Elena Kagan/QOPD/EOP

Charles E. Kieffer/fOMB/EOP

Gina C. Mooers/OMB/EQOP
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At the uppropriate place in the .hill, insert the follow-
ing:

| 8. . No funds appropiated for the Officy of
2 Personpul Management under this Act way he expended
3 hy auch Office ta promulgute or cury ont, in copnection
4 with the health benefits progrum under chapter 89 of title
S B, United Btaten Coile, any regulations requiring physi-
6 cian-patient commpunications about mnedically nucessary
7 treatment options that the provider would not ordinanly
8 discurs in their notmnal course of pravtice bevaure much
9 options ure ugainat their professional judgment or ethioal,
10 moryl, or religious beliefs.

_ Jihe 10. 1008
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From the Federal Register Online via GPO Rccess [wals.access.gpe.gov)
[DOCID:fr2lmyS6=38]
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OFFICE OF PERSONNEL MANAGEMENT
48 CFR Part 1609
RIN 3206-RI27

Prohibition of "‘Gmag Clausee'' in the Federal Employees Health
Banefits Program

AGENCY: Office of Personnsl Manggement.

ACTION: Notice of proposed rule making.

SUMMARY: The Office of Perscnnel Management {OPM) is propoaing %0 amend
the regulations to prohibit health benefit carriers participating in
the Federal Employeas Health Benefits (FEHB) Program from entering into
contractual provisions with health care providers or health carg
workers that would include a provision for incentive payments as an
indugement to reduce or limit communication with, or the delivery of
health care eervicea to, FEHE enrellemsa. The rule i intended to ensure
providers' and health c¢are workers' abllity to communicate with, and
advige patients 0f, any medically necessary treatment options.

DATES: Commenta must be recemived on or before July 20, 1998,

ADDRESSER: Comments ashould be directed to Abby L. Block, Chief,
Inaurange Policy and Information Divigion, OPM, Room 3425, 1900 E
Street, NW., Washington, DC 20415-000Q1,

FOR FURTHER INFPORMRTION CONTACT: Michael W, Kaszynski, (202) 606-0004.

SUPPLEMENTARY INFORMARTICN: You may submit commants and data by sending
electronic maill (E-mail) to: MWKASZYNGOPM.Gov.

' On February 20, 1998, the Preaident signed an Executive Memorandum
directing the 0ffice of Personnel Management (CPM) to take the
necesgary stepa to bring the FEHB Program into gontractual compliance
with the Consumer (Patient} Bil]l of Rights and Responsibilitias by no
later than year end 1999. The Memorandum gpecifically directed OPM to
propukg yegulations within 90 days to prohibit practices that restrict
phyeician-patient communicaticns about medically neceasery treatment
cptions. Thie action will prohibit FEHB participating carriers

[[Page 27903))

from placing incentives in contracts with health carqe providers or
health care wozrkers that would limit providers' or health care workers'
bility to discuss medically necessary traatment options with Ffederal
enrollees. We ars aware that a proposal tc anact a "‘gag clause'’
regulation reises three broad areas of concern regarding: (1) potential
impairment of & health plan'g ability to review utilization against
appropriate trestment protocols, (2) potential conflict with providers'
{ineluding carriers') ethical or moral bDeliefs, and {3} impact on
providers' oxr workers' ability to discuss non~covered or high cost

&
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treatment optiona. This regulation is not intendad to limit a health
plan'y ability to perform utilization review nor is it intended to
cause providers or health care workers to discuss trastment options
that they would not ordingrily discuss in thelr normal courase of
practice because such options are against their professiconal judgement
and/or ethical, moral or religious beliefs. The regulaticn will ensure
that providers or healith care workors have the abillity to communicate
fully and cpenly with patients regarding medically necessary treatment
options rogardless of ccat or whather the benefits are covered by their
health plan. 8imply stated, the amended regulation is intendsd to

. remove any contractuad) impediment to a candid and cpen phyeician«
patient relationship.

Regulatory Flexibility Act

I certify that this regulation will not have a significant economic
impact on a substantlial nunber of small entities because the regulation
will only affect health insurance carriers under the Federal Employeas
Health Benefits Program.

Executivea Order 12866, Regulatory Review

This rule has been reviewed by the Office of Management and Budget
in accordance with Executive Order 12866,

List of Subjects in 48 CFR Part 1609

Adminigtrative practice and prooedure, Government employees, Health
facllitiea, Health insurance, Heslth profasaionals, Hostages, Iraq,
Kuwait, Lebanon, Reporting and record keeping reguirements, Retirement.
Oftice of Perasonnel Management,
Janice R. Lachance,
Director.

For the reasons set forth in the presamble OPM proposes to amend 48

'CFR Part 1609 as follows:

Subpart 1609,70--Minimum Standaxds for Health Benefit Carriers

1. The authority citatlon for 48 CFR Part 1609 continuea t¢ read as
follows:

Authority: 5 U.5.C. 8913; 40 U.S.C. 486(¢}; 48 CFR 1,301,

2. In Sec. 1609.7001 new paragraph (c)(7) ia added to read aa
followa: ‘

Sec. 1609,700: Minimum Standards for Health Benefits Carriars

* * ¥ W W

{g) * ¥

(7) Entaring into contracts with providers c¢r health care workers
that inglvde incentive plans that directly or indirectly create an
inducement to limit communication of, or reduce, medically necessary
services to any individual covered under the FEHB Program.

[FR Doc, 98-13792 Filed 5-19-98; 2;20 pm)
BILLING CODE 6325-01-F

.005_P.02

6/10/98 9:20 AM
TOTAL P23
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Record Type: Record
To: Laura Emmett/WHO/EOP
cc:
Subject: Treatment of Abortion Provisions in the President's Budget
please print
Forwarded by Elena Kagan/OPD/EQP on 01/07/98 04:21 PM -
JOSHUA
GOTBAUM
01/07/98 08:38:00 AM

Record Type: Non-Record
To: Elena Kagan/OPD/EQP, Jennifer L. Klein/fOPD/EQP, FOLEY_M @ A1@CD@LNGTWY, Christopher C.

Jennings/OPD/EQP
cc: Ann Kendrall/OMB/EOP, Barry T. Clendenin/OMB/EQP, Thomas Reilly/OMB/EOP, Jill M.

Pizzuto/OMB/EOP

Subject: Treatment of Abortion Provisions in the President’s Budget

Attached is a comprehensive table on abortion provisions in appropriations language that will
require policy decisions in order to print the FY 1929 Budget Appendix. Traditionally, the Budget
shows the prior year's (i.e., FY 1938 enacted} appropriations language, brackets language proposed
for deletion, and italicizes any new or revised language.

One issue we need to consider is whether, in light of recent history, again to propose deletion of
the AID abortion language in the Foreign Ops bill (see page 4 of the file below}. AID is now
suggesting we not do so. We would appreciate your views, either directly to me or to Ann Kendrall
of the Health Division staff (who prepared the table).

Due to the FY 1999 Budget print schedule, we are requesting your views/comments on these
provisions by noon, Friday, January 9th. Please let me know by then whether or not you agree
with the recommendations in the attached file or if you think we need to meet on any of these
provisions.

Thanks.
[Please note: the file labeled "abortion.wpd" is Corel WordPerfect 7, legal size. In case you have

problems with your Corel7, | have attached the file {abort6.wpd) as a WordPerfect6.1, also legal
size.]



“Side-by-Side” Comparison for Abortion Provisions

Appropriatio
ns
Bill/Provision.

FY 97 Enacted

FY 98
President’s Budget

FY 98 Enacted

Recommended
FY 99 Language

DC

Ban on Use of

Sec. 129, No funds appropriated under this Act shall
be expended for any abortion except where the life of
the mother would be endangered if the fetus were

The Administration proposed
deleting this provision and
added a footnote that the

Sec. 132. Repeated FY 1997
Enacted language.

Repeat the FY 1998 Budget,
i.e., the Administration
proposes to delete this

Funds for carried to term or where the pregnancy is the result of | Administration would work with provision and add the
Abortion an act of rape or incest. Congress on this issue. footnote that the
Administration will work
with Congress on this issue.
C/J/S Sec. 103. None of the funds appropriated by this title | The Administration proposed Sec. 103. Repeated FY 1997

Ban on Use of
Justice Funds
for Abortion

shalil be available to pay for an abortion, except where
the life of the mother would be endangered if the fetus
were carried to term, or in the case of rape: Provided,
That should this prohibition be declared
unconstitutional by a court of competent jurisdiction,
this section shall be null and void.

deleting this provision and
added a footnote that the
Administration would work with
Congress to address this issue.

Enacted language

Repeat the FY 1998 Budget
i.e., the Administration
proposes to delete this
provision and add a footnote
that the Administration will
wark with Congress on this
issue.

C/lJ/s

Ban on the Use

Sec. 104. None of the funds appropriated under this
title shall be used to require any person to perform, or
facilitate in any way the performance of any abortion.

Repeat same provision as
enacted in FY 1997.

Sec. 104. Repeated FY 1997
Enacted language

Repeat FY 1998 Enacted
Language.

of Justice

Funds for

Performing

Abortion

C/J/S Sec. 105. Nothing in the preceding section shall Repeat same provision as Sec. 105. Repeated FY 1997 Repeal FY 1998 Enacted
remove the obligation of the Director of the Bureau of | enacted in FY 1997. Enacted language Language.

Bureau of Prisons to provide escort services necessary for a

Prisons duty to
provide escort
services for
female inmates
seeking a
privately
funded
abortion.

female inmate to receive such service outside the
Federal facility: Provided, That nothing in this section
in any way diminishes the effect of section 104
intended to address the philosophical beliefs of
individuals employees of the Bureau of Prisons.




Appropriatio
ns
Bill/Provision

FY 97 Enacted

FY 98
President’s Budget

FY 98B Enacted

Recommended
FY 99 Language

L/HHS/Ed

Hyde
Amendment

Sec. 508. None of the funds appropriated under this
Act shall be expended for any abortion except when it
is made known to the Federal entity or official to
which funds are appropriated under this Act that such
procedure is necessary to save the life of the mother
or that the pregnancy is the result of an act of rape or

incest.

Proposed deletion with a
footnote that the Administration
will work with Congress to
address this issue.

Sec. 509. (a) None of the funds
appropriated under this Act shall be
expended for any abortion. (b)
None of the funds appropriated
under this Act shall be expended for
health benefits coverage that
includes coverage of abortion. (¢)
The term “health benefits coverage”
means the package of services,
covered by a managed care provider
or organization pursuant to a
contract or other arrangement.

Repeat FY 1998 Budget, i.c.,
propose deletion and add
footnote: “The
Administration proposes to
delete this footnote and will
work with Congress to
address this issue.”
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Appropriatio
ns
Bill/Provision

FY 97 Enacted

FY 98
President’s Budget

FY 98 Enacted

Recommended
FY 99 Language

-

L/HHS/Ed

Hyde
Amendment

{(New Provision)

Sec. 510. (a) The limitations
established in the preceding section
shall not apply to an abortion-(1} if

the pregnancy is the result of an act

of rape or incest; or (2) in the case
where a woman suffers from a
physical disorder, physical injury,
or physical illness, including a life-
endangering physical condition
caused by or arising from the
pregnancy itself, that would, as
certified by a physician, place the
woman in danger of death unless an
abortion is performed. (b} Nothing
in the preceding section shall be
construed as prohibiting the
expenditure by a State, locality,
entity, or private person of State,
local, or private funds (other than a
State’s or locality’s contribution of
Medicaid matching funds). (c)
Nothing in the preceding section
shall be construed as restricting the
ability of any managed care
provider from offering abortion
coverage or the ability of a State or
locality to contract separately with
such a provider for such coverage
with State funds (other than a
State’s or locality’s contribution of
Medicaid matching funds).

Delete provision and add
footnote: “The
Administration proposes to
delete this provision and will
work with Congress to
address this issue.”




Appropriatio
ns
Bill/Provision

FY 97 Enacted

FY 98
President’s Budget

FY 98 Enacted

Recommended
FY 99 Language

Foreign Ops

Sec. 518. None of the funds made available to carry
out part I of the Foreign Assistance Act of 1961, as
amended, may be used to pay for the performance of
abortions as a method of family planning or to
motivate or coerce any person to practice abortions.
None of the funds made available to carry out part | of
the Foreign Assistance Act of 1961, as amended, may
be used to pay for the performance of involuntary
sterilization as a method of family planning or to
coerce or provide any financia} incentive to any
person to undergo sterilizations. None of the funds
made available to carry out part I of the Foreign
Assistance Act of 1961, as amended, may be used to
pay for any biomedical research which relates in
whole or in part, to metheds of, or the performance of,
abortions or involuntary sterilization as a means of
family planning. None of the funds made available to
carry out part 1 of the Foreign Assistance Act of 1961,
as amended, may be obligated or expended for any
country or organization if the President certifies that
the use of these funds by any such country or
organization would violate any of the above
provisions related to abortions and involuntary
sterilizations: Provided, That none of the funds made
available under this Act may be used to lobby for or
against abartion.

Repeat FY 1997 Enacted.

Sec. 518, Same as FY 1997
Enacted language.

Repeat FY 1998 Enacted
language.

Foreign Ops

Sec. 518A. Authorization for Population Planning.
This section (too lengthy to print here) limited
population and family planning funding to $385
million, required monthly apportioning for this
funding, did not allow obligations to begin until July
1997, authorized a Presidential certification and a
Congressional vote in February to allow obligations to
begin in March rather than July (the Administration,
narrowly won the vote).

The Administration proposed to
delete this provision.

Sec. 592, (a) Not to exceed
$385,000,000 of the funds
appropriated in title 1I of this Act
may be available for population
planning activities or other
population assistance. (b) Such
funds may be apportioned only on a
monthly basis, and such monthly
apportionments may not exceed
8.34 percent of the total available
for such activities.

The Administration proposes
to delete this provision.




Appropriatio
ns
Bill/Provision

FY 97 Enacted

FY 98
President's Budget

FY 98 Enacted

Recommended
FY 99 Language

[
)

Foreign Ops

Agency for International Development Appropriation
Language:

For necessary expenses to carry out .., Provided
further, That of the funds appropriated under title II of
this Act that are administered by the Agency for
International Development and made available for
family planning assistance, not less than 65 percent
shall be made available directly to the agency's central
Office of Population and shall be programmed by that
office for family planning activities: Provided further,
... Provided further, That none of the funds made
available in this Act nor any unobligated balances
from prior appropriations may be made available to
any organization or program which, as determined by
the President of the United States, supports or
participates in the management of a program of
coercive abortion or involuntary sterilization:
Provided further, That none of the funds made
available under this heading may be used to pay for
the performance of abortion as a method of family
planning or to motivate or coerce any person to
practice abortions; and that in order to reduce reliance
on abortion in developing nations, funds shall be
available only to voluntary family planning projects
which offer, either directly or through referral to, or
information about access to, a broad range of family
planning methods and services: Provided further, That
in awarding grants for natural family planning under
section 104 of the Foreign Assistance Act of 1961 no
applicant shall be discriminated against because of
such applicant's religious or conscientious
commitment to offer only natural family planning;
and, additionally, all such applicants shall comply
with the requirements of the previous proviso:
Provided further, That for purposes of this or any
other Act authorizing or appropriating funds for
foreign operations, export financing, and related
programs, the term *“motivate”, as it relates to family
planning assistance, shall not be construed to prohibit
the provision, consistent with local law, of
information or counseling about all pregnancy

The Administration proposed to
delete this language.

“For necessary expenses 1o carry
out ...Provided further, That none of
the funds made available in this Act
nor any unobligated balances from
prior appropriations may be made
available to any organization or
program which, as determined by
the President of the United States,
supports or participates in the
management of a program of
coercive abortion or involuntary
sterilization: Provided further, That
none of the funds made available
under this heading may be used to
pay for the performance of abortion
as a method of family planning or to
motivate or COgrce any person to
practice abortions; and that in order
to reduce reliance on abortion in
developing nations, funds shall be
available only to voluntary family
planning projects which offer, either
directly or through referral to, or
information about access to, a broad
range of family planning methods
and services; Provided further, That
in awarding grants for natural
family planning under section ‘04 of
the Foreign Assistance Act of 1961
no applicant shall be discriminated
against because of such applicant’s
religious or conscientious
commitment to offer only natural
family planning; and additionally,
all such applicants shall comply
with the requirements of the
previous proviso: Provided further,
That for purposes of this or any
other Act authorizing or
appropriations funds for foreign
operations, export financing, and

The Administration does not
propose to delete this
language in the FY 1999
Budget.




Appropriatio
ns
Bill/Provision

FY 97 Enacted

FY 98
President’s Budget

FY 98 Enacted

Recommended
FY 99 Language

-

Foreign Ops

Assistance for the New Independent States of the
Former Soviet Union:

(r) Of the funds appropriated under this heading, not
less than $15,000,000 should be available only for a
family planning program for the New Independent
States of the former Soviet Union comparable to the
family planning program currently administered by
the Agency for International Development in the
Central Asian Republics and focusing on population
assistance which provides an alternative to abortion.

The Administration proposed to
delete this language.

Deleted.

Treasury/
General
Government

FEHB
Prohibiticn

Sec.518. No funds appropriated by this Act shall be
available to pay for an abortion, or the administrative
expenses in connection with any health plan under the
Federal employees health benefit program which
provides any benefits or coverage for abortion.

The Administration proposed
deleting this provision.

Sec. 513. Same as FY 1997
Enacted language.

The Administration proposes
deleting this provision.

Treasury/
General
Government

FEHB
Prohibition

Sec. 519. The provision of section 518 shall not
apply where the lief of the mother would be
endangered if the fetus were carried to term, or the
pregnancy is the result of an act of rape or incest.

The Administration proposed
deleting this provision.

Sec. 514. Same as FY 1997
Enacted language.

The Administration proposes
deleting this provision.

DoD

None

None
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JOSHUA
GOTBAUM
01/12/98 11:11:05 PM
=
Record Type: Non-Record
To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Jennifer L. Klein/OPD/EOP
cc: See the distribution list at the bottom of this message

Subject: URGENT: PROPOSED ADMINISTRATION POSITION ON DOMESTIC/INTERNATIONAL
ABORTION/FAMILY PLANNING FOR FY99 BUDGET

The FY99 Budget will include Administration legislative language on several sensitive issues. One is
abortion and family planning.

® In domestic programs, the Administration eontinues to oppose restrictions on abortion, even
where the Congress has legistated them.

s In international programs, US AID now proposes to accept the limitations enacted last year,
arguing that opposing them is not worth the reaction it will generate.

Martha Foley reports that she is comfortable with this approach for international programs. If you
are uncomfortable with this approach, please contact Josh Gotbaum at 5-9188 no later than 2:00
pm Tuesday. Unless we hear from you otherwise, we will inciude both in the appropriations
language of the FY99 President's Budget.

N

abortion.wp This is the comprehensive abortion side by side table. It is a legal size, Corel 7
document.

Message Copied To:

Christopher C. Jennings/OPD/EQP
Richard J. Turman/QMB/EOP
Thomas Reilly/OMB/EQP

Ann Kendrall/OMB/EQOP

Barbara Chow/OMB/EOP
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“Side-by-Side” Comparison for Aboertion Provisions

Appropriati
ons
Bill/Provisi
on

FY 97 Enacted

FY 98
President’s Budget

FY 98 Enacted

Recommended
FY 99 Language

DC

Ban on Use
of Funds for
Abortion

Sec. 129, No funds appropriated under this Act
shall be expended for any abortion except where the
life of the mother would be endangered if the fetus
were carried to term or where the pregnancy is the
result of an act of rape or incest.

The Administration proposed
deleting this provision and
added a footnote that the
Administration would work with
Congress on this issue.

Sec. 132. Repeated FY 1997
Enacted language.

Repeat the FY 1998 Budget, i.c., the
Administration proposes to delete this
provision and add the footnote that the
Administration will work with Congress on
this issue.

C/J/S

Ban on Use
of Justice
Funds for
Abortion

Sec. 103. None of the funds appropriated by this
title shall be available to pay for an abortion, except
where the life of the mother would be endangered if
the fetus were carried to term, or in the case of rape:
Provided, That should this prohibition be declared
unconstitutional by a court of competent
jurisdiction, this section shall be null and void.

The Administration proposed
deleting this provision and
added a footnote that the
Administration would work with
Congress to address this issue.

Sec. 103. Repeated FY 1997
Enacted ianguage

Repeat the FY 1998 Budget i.e., the
Administration proposes to delete this
provision and add a footnote that the
Administration will work with Congress on
this issue,

C/J/S

Ban on the
Use of
Justice
Funds for
Performing
Abortion

Sec. 104. None of the funds appropriated under
this title shall be used to require any person to
perform, or facilitate in any way the performance of
any abortion.

Repeat same provision as
enacted in FY 1997,

Sec. 104, Repeated FY 1997
Enacted language

Repeat FY 1998 Enacted Language.

CiJ/IS

Bureau of
Prisons duty
to provide
escort
services for
female
inmates
-seeking a
| ‘privately
funded
4 abortion.

Sec. 105. Nothing in the preceding section shall
remove the obligation of the Director of the Bureau
of Prisons to provide escort services necessary for a
female inmate to receive such service outside the
Federal facility: Provided, That nothing in this
section in any way diminishes the effect of section
104 intended to address the philosophical beliefs of
individuals employees of the Bureau of Prisons.

Repeat same provision as
enacted in FY 1997.

Sec. 105. Repeated FY 1997
Enacted language

Repeat FY 1998 Enacted Language.




Appropriati FY 97 Enacted FY 98 FY 98 Enacted Recommended

ons President’s Budget FY 99 Language

Bill/Provisi

on

L/HHS/Ed Sec. 508. None of the funds appropriated under Proposed deletion with a Sec. 509, (a) None of the funds | Repeat FY 1998 Budget, i.e., propose deletion
this Act shall be expended for any abortion except footnote that the Administration | appropriated under this Act and add footnote: “The Administration

Hyde when it is made known to the Federal entity or will work with Congress to shall be expended for any proposes to delete this footnote and will work

Amendment | official to which funds are appropriated under this address this issue. abortion. (b) None of the funds | with Congress to address this issue.”

Act that such procedure is necessary to save the life
of the mother or that the pregnancy is the result of
an act of rape or incest.

appropriated under this Act
shall be expended for health
benefits coverage that includes
coverage of abortion. (c) The
term “health benefits coverage”
means the package of services
covered by a managed care
provider or organization
pursuant to a contract or other
arrangement.
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Appropriati FY 97 Enacted FY 98 FY 98 Enacted Recommended

ons President's Budget FY 99 Language

Bill/Provisi

on

L/HHS/Ed {(New Provision) Delete provision and add footnote: “The
Sec. 510. (a) The limitations Administration proposes to delete this

Hyde established in the preceding provision and will work with Congress to

Amendment section shall not apply to an address this issue.”

abortion-(1) if the pregnancy is
the result of an act of rape or
incest; or (2) in the case where
a woman suffers from a
physical disorder, physical
injury, or physical illness,
including a life-endangering
physical condition caused by or
arising from the pregnancy
itself, that would, as certified
by a physician, place the
woman in danger of death
unless an abortion is
performed. (b) Nothing in the
preceding section shall be
consirued as prohibiting the
expenditure by a State, locality,
entity, or private person of
State, local, or private funds
(other than a State’s or
locality’s contribution of
Medicaid matching funds). (c)
Nothing in the preceding
section shall be construed as
restricting the ability of any
managed care provider from
offering abortion coverage or
the ability of a State or locality
to contract separately with such
a provider for such coverage
with State funds (other than a
State’s or locality’s
contribution of Medicaid
matching funds).




Appropriati
ons
Bill/Provisi
on

FY 97 Enacted

FY 98
President's Budget

FY 98 Enacted

Recommended
FY 99 Language

Foreign Ops

Sec. 518. None of the funds made available to
carry out part I of the Foreign Assistance Act of
1961, as amended, may be used to pay for the
performance of abortions as a method of family
planning or to motivate or coerce any person to
practice abortions. None of the funds made
available to carry out part I of the Foreign
Assistance Act of 1961, as amended, may be used
to pay for the performance of involuntary
sterilization as a method of family planning or to
coerce or provide any financial incentive to any
person to undergo sterilizations. None of the funds
made available to carry out part | of the Foreign
Assistance Act of 1961, as amended, may be used
to pay for any biomedical research which relates in
whole or in part, to methods of, or the performance
of, abortions or involuntary sterilization as a means
of family planning. None of the funds made
available to carry out part I of the Foreign
Assistance Act of 1961, as amended, may be
obligated or expended for any country or
organization if the President certifies that the use of
these funds by any such country or organization
would violate any of the above provisions related to
abortions and involuntary sterilizations: Provided,
That none of the funds made available under this
Act may be used to lobby for or against abortion.

Repeat FY 1997 Enacted.

Sec. 518. Same as FY 1997
Enacted language.

Repeat FY 1998 Enacted language.

Foreign Ops

Sec. 518A. Authorization for Population Planning.
This section (too lengthy to print here) limited
population and family planning funding to $385
million, required monthly apporticning for this
funding, did not allow obligations to begin until
July 1997, authorized a Presidential certification
and a Congressional vote in February to allow
obligations to begin in March rather than July (the
Administration, narrowly won the vote).

The Administration proposed to
delete this provision.

Sec. 592, (a) Not to exceed
$385,000,000 of the funds
appropriated in title II of this
Act may be available for
population planning activities
or other population assistance.
(b) Such funds may be
apportioned only on a monthly
basis, and such monthly
apportionments may not exceed
8.34 percent of the total
available for such activities.

The Administration proposes to delete this
provision.




Appropriati
ons
Bill/Provisi
on

FY 97 Enacted

FY 98
President’s Budget

FY 98 Enacted

Recommended
FY 9% Language

Foreign Ops

Agency for International Development
Appropriation Language:

For necessary expenses to carry out ... Provided
further, That of the funds appropriated under title I1
of this Act that are administered by the Agency for
International Development and made available for
family planning assistance, not less than 65 percent
shall be made available directly to the agency's
central Office of Population and shall be
programmed by that office for family planning
activities: Provided further, ... Provided further,
That none of the funds made available in this Act
nor any unobligated balances from prior
appropriations may be made available to any
organization or program which, as determined by
the President of the United States, supports or
participates in the management of a program of
coercive abortion or involuntary sterilization:
Provided further, That none of the funds made
available under this heading may be used to pay for
the performance of abortion as a method of family
planning or to motivate or coerce any person to
practice abortions; and that in order to reduce
reliance on abortion in developing nations, funds
shall be available only to voluntary family planning
projects which offer, either directly or through
referral to, or information about access to, a broad
range of family planning methods and services:
Provided further, That in awarding grants for
natural family planning under section 104 of the
Foreign Assistance Act of 1961 no applicant shall
be discriminated against because of such applicant's
religious or conscientious commitment to offer only
natural family planning; and, additionally, all such
applicants shall comply with the requirements of the
previous proviso: Provided further, That for
purposes of this or any other Act authorizing or
appropriating funds for foreign operations, export
financing, and related programs, the term
“*motivate", as it relates to family planning

The Administration proposed to
delete this language.

“For necessary cxpenses to
carry out ...Provided further,
That none of the funds made
available in this Act nor any
unobligated balances from
prior appropriations may be
made available to any
organization or program which,
as determined by the President
of the United States, supports
or participates in the
management of a program of
coercive abortion or
involuntary sterilization:
Provided further, That none of
the funds made available under
this heading may be used to pay
for the performance of abortion
as a method of family planning
or to motivate or coerce any
person to practice abortions;
and that in order to reduce
reliance on abortion in
developing nations, funds shall
be available only to veluntary
family planning projects which
offer, either directly or through
referral to, or information about
access to, a broad range of
family planning methods and
services; Provided further, That
in awarding grants for natural
family planning under section
04 of the Foreign Assistance
Act of 1961 no applicant shall
be discriminated against
because of such applicant’s
religious or conscientious
commitment to offer only
natural family planning; and

The Administration does not propose to
delete this language in the FY 1999 Budget.




Appropriati
ons
Bill/Provisi
on

FY 97 Enacted

FY 98
President’s Budget

FY 98 Enacted

Recommended
FY 99 Language

Foreign Ops

Assistance for the New Independent States of the
Former Soviet Union:

(r) Of the funds appropriated under this heading,
not less than $15,000,000 should be available only
for a family planning program for the New
Independent States of the former Soviet Union
comparable to the family planning program
currently administered by the Agency for
Internaticnal Development in the Central Asian
Republics and focusing on population assistance
which provides an alternative to abortion.

The Administration proposed to
delete this language.

Deleted.

Treasury/ Sec.518. No funds appropriated by this Act shall The Administration proposed Sec. 513. Same as FY 1997 The Administration proposes deleting this
General be available to pay for an abortion, or the deleting this provision. Enacted language. provision.
Government | administrative expenses in connection with any
health plan under the Federal employees health
FEHB benefit program which provides any benefits or
Prohibition { coverage for abortion.
Treasury/ Sec. 519. The provision of section 518 shall not The Administration proposed Sec. 514. Same as FY 1997 The Administration proposes deleting this
General apply where the lief of the mother would be deleting this provision, Enacted language. provision.
Government | endangered if the fetus were carried to term, or the :
pregnancy is the result of an act of rape or incest.
FEHB
Prohibition

DoD

None

None
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CLICK ON THE SECTIONS BELOW FOR BACKGROUND ON NEEDLES AND GLONING

( ]
NEEDLE EXCHANGE <

Statutory Restrictions on the Use of Federal Funds for NEPs: .

Since 1988, US Appropriations or Authorization law has placed a conditional prohibition on the use
of Federal funds for the operation of needle exchange programs.

Currently, there are three statutory restrictions on the use of Federal funds for the operation of
needle exchange programs:

The Alcohol, Drug Abuse, and Mental Health Administration (ADAMHA) Reorganization Act of 1992
. prohibits the use of Substance Abuse and Mental Health Services Administration Block grant
funds for needle exchange programs unless the Surgeon General determines that they are effective
in reducing the spread of HIV and the use of illegal drugs. The statute does, however, allow
Federal research and evaluation of existing needle exchange programs.

Section 422 of the 1996 Ryan White CARE Act reauthorization places a flat prohibition on the use
of Ryan White funds for needle exchange. -

Sections 505 & 506 of the FY 1998 L/HHS / Ed Appropriations bill read:

505: Not withstanding any other provision of this Act, no funds appropriated under this Act shall
be used to carry out any program of distributing sterile needles or syringes Ffor the hypodermic
injection of any illegal drug.

506: Section 505 is subject to the condition that after March 31, 1998, a program for exchanging
such needles and syringes (referred to in this section as an "exchange project”) may be carried out
in a community if (1) the Secretary of Health and Human Services determines that exchange
projects are effective in preventing the spread of HIV and do not encourage the use of iflegal drugs;
and (2) the project is operated in accordance with criteria established by such Secretary for
preventing the spread of HiV and for ensuring that the project does not encourage the use of ilfegal
drugs.

This limitation has been in Labor/ H appropriations language in some form since 1990. In the FY
1898 Appropriations bill, the Appropriators split the provision into two provisions and added the
six-month moratorium on certification and the language requiring that the exchange programs must
be operated in accordance with criteria established by the Secretary.

In the past, the Administration has worked to avoid an outright ban on the use of Federa!l funds for
NEPs (like the current Section 505) and maintain the authority of the Secretary to certify that
Federal funds can be used for such programs.

RECOMMENDATION:

There have been several studies done on the efficacy of NEPs in recent years, and there is current
data available to meet the first requirement in this language {e.g. that NEPs are successful in
preventing the spread of HIV), but HHS maintains that the data on the second provision (that NEPs
do not encourage the use of illegal drugs} is still inconclusive. HHS is expecting the results of
additional studies on NEPs in the coming year and wants to maintain the Secretary’s authority to
continue to evaluate the evolving scientific data on this issue and to certify that Federal funds can
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be used for NEPs.

To maintain maximum flexibility for the Secretary, we recommend bracketing (deleting) Section 506
and modifying Section 505 by re-proposing the language that was proposed in the FY 1998 Budget
on this issue:

505: Not withstanding any other provision of this Act, no funds appropriated under this Act shall
be used to carry out any program of distributing sterile needles or syringes for the hypodermic
injection of any illegal drug unless the Surgeon General determines that such programs are effective
in preventing the spread of HIV and do not encourage the use of illegal drugs.

[Note: The words "or syringes"” were added in FY 1998 enacted language -- they were not
proposed in the 98 Budget. Our recommendation would repeat "or syringes” in the FY 1999
Budget.]

ALTERNATE RECOMMENDATION:

In addition to bracketing section 506, we could add a footnote similar to that placed on the Hyde
language deletions: The Administration proposes to delete this provision and will work with
Congress to address this issue.

Also, rather than repeat the language in the FY 1328 Budget that gave the-authority to certify NEPs
to the Surgeon General to the Secretary of Health and Human Sarvices, we could maintain the
language that was made by Congress in the FY 1997 Labor/HHS/Ed Appropriations bill that gave
such authority to the Secretary of Health and Human Services. This may be something the
Administration wants to consider given the upcoming confirmation hearings for Surgeon General
nominee David Satcher.

r

Background on Human Embryos/Cloning

Both the House and Senate L/HHS bills for FY 1998 extended the FY 1996 and FY 1997
appropriations Act ban on using Federal funds on human embryo research, and modified it to
include research involving "human dipfoid cells.” NIH staff advise that in practice, this extension
does not differ from the original ban on hurnan embryo research and would have no effect on NIH's
present research efforts. The words "human diploid cells" were apparently added in an attempt to
address cloning.

A diploid cell is produced after fertilization occurs in humans -- it is one stage of a developing
embryo. Diploid cells could theoretically be produced via somatic cell nuclear transfer, which is
more commonly referred to as "cloning." The FY 1996 and FY 1387 L/HHS Acts barred Federal
funding for the creation of human embryos for research purposes or performing research on human
embryos that subjects them to significant risk. The prohibition on creating embryos for research
purposes would, de facto, prohibit creating a human embryo through cloning technology. This is
why including diploid cells in the embryc research ban does not differ practically from banning the
creation of human embryos.

The FY 1998 Budget proposed to delete the embryo research ban, stating that the Administration
"does not support addressing this issue in legislation.” In December 1994, the President had issued
a statement barring the use of Federal funds for creating human embryos for research purposes.

On June 9, 1997, the President announced that he was sending proposed legislation to the
Congress, the "Cloning Prohibition Act of 1997," which would prohibit any attempt to create a



human being using somatic cell nuclear transfer. The Administration did not oppose the language
in the FY 1998 bill in its letters or SAP's. :

Observations: Last year's budget's proposal to delete this provision came before the cldning
debate of last spring {e.g., Dolly}.

Given the President's proposed legislation on prohibiting cloning, and the fact that SAP’'s did not
oppose the language during the FY 1998 appropriations process, the Administration may not want
to bracket the language again, even with the fdotnote that says the Administration does not
support addressing this issue in legisiation.
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L/HHS/Ed. General Provisions for FY 1999 Budget
“Side-by-Side” Comparison for Selected Provisions
Titles II and V of L/HHS Bill
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FY 1998 FY 97 Enacted FY 98 FY 98 Enacted Recommended
Enacted President’s Budget FY 99 Language
Section
No./
Provision
Sec. 505. SEC. 505. Notwithstanding any other | SEC. 505. Proposed ! Sec. 505. Notwithstanding any other OMB Staff: Repeat FY 98 Budget language.
Needle provision of this Act, ne funds transfer of authority from | provision of this Act, no funds
Exchange | appropriated under this Act shall be | the “Secretary of Health | appropriated under this Act shall be used | HHS: No position yet.
used to carry out any program of and Human Services” to to carry out any program of distributing
distributing sterile needles for the the “Surgeon General”. v | sterile needles or syringes for the Alternatives: (1) Give authority to Secretary as
hypodermic injection of any illegal hypodermic injection of any illegal drug. | opposed to Surgeon General; (2) use footnote
drug unless the Secretary of Health approach, i.e., delete provision and say the
and Human Services determines that Administration will work with Congress to resolve.
such programs are effective in
preventing the spread of HIV and do
not encourage the use of illegal
drugs.
Sec. 506. Sec. 506. Section 5035 is subject to the OMB Staff: Delete.
Condition condition that after March 31, 1998, a
on Needle program for exchanging such needles and | Alternative: Footnote saying we will work with
Exchange syringes for used hypodermic needles and | Congress.
syringes (referred to in this section as an
“exchange project”) may be carried out in | HHS: No position vet.
a community if - (1) the Secretary of
Health and Human Services determines
that exchange projects are effective in
preventing the spread of HIV and do not
encourage the use of illegal drugs; and (2)
the project is operated in accordance with
criteria established by such Secretary for
preventing the spread of HIV and for
ensuring that the project does not
encourage the use of illegal drugs.
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rape or incest.

organization pursuant to a contract or -
other arrangement.

FY 1998 FY 97 Enacted FY 98 FY 98 Enacted Recommended
Enacted President’s Budget FY 99 Language
Section
No./
Provision
Sec. 513. SEC. 512. (a) None of the funds Proposed deletion witha | Sec. 513. Same as FY 97 enacted except | OMB Staff and HHS: Repeat FY 98 Budget, i.e.,
Use of made available in this Act may be footnote that states that end of last sentence changed to “...or propose deletion with the same footnote: “The
funds for used for— (1) the creaticn of a the Administration does more human gametes or human diploid Administration proposes to delete this provision and
embryo human embryo or embryos for not support addressing cells.” does not support addressing this issue in legislation.”
research-- | research purposes; or (2) research in | this issue in legislation.
limitations | which a human embryo or embryos !
are destroyed, discarded, or
knowingly subjected to risk of injury
or death greater than that allowed for
research on fetuses in utero under 45 v
CFR 46.208(a)(2) and section 498(b)
of the Public Health Service Act (42
U.S.C. 289g(b)). (b) For purposes of
this section, the term ‘‘human
embryo or embryos’’ include any
organism, not protected as a human
subject under 45 CFR 46 as of the
date of the enactment of this Act, that
is derived by fertilization,
parthenogenesis, cloning, or any
other means from one or more human
gametes.
Sec. 509, SEC. 508. None of the funds Proposed deletion with Sec. 509. (a) None of the funds OMB Staff and HHS: Repeat FY 98 Budget, ic.,
Appropriat | appropriated under this Act shall be footnote that the appropriated under this Act shall be propose deletion, and add footnote:” The
ion expended for any abortion except Administration will work | expended for any abortion. (b) None of Administration proposes to delete this provision and
limitations | when it is made known to the Federal | with Congress to address | the funds appropriated under this Act will work with Congress to address this issue.”
for entity or official to which funds are this issue. shall be expended for health benefits
. abortion appropriated under this Act that such coverage that includes coverage of
procedures | procedure is necessary to save the abortion. (c) The term “heaith benefits
(Hyde life of the mother or that the coverage” means the package of services
language) | pregnancy is the result of an act of covered by managed care provider or

IO AN




FY 1998 FY 97 Enacted FY 98 FY 98 Enacted Recommended

Enacted President’s Budget FY 99 Language

Section

No.

Provision
Sec. 510. (New provision) OMB Staff and HHS: Delete provision and add
Appropriat Sec. 510. (a) The limitations established | footnote: “The Administration proposes to delete this
ion in the preceding section shall not apply to | provision and will work with Congress to address this
limitations an abortion - (1) if the pregnancy is the issue.”
for result of an act of rape or incest; or (2) in
abortion ! the case where a woman suffers from a
procedures physical disorder, physicat injury, or
(Hyde physical illness, including a life-
language) endangering physical condition caused by

or arising from the pregnancy itself, that
would, as certified by a physician, place
the woman in danger of death unless an
abortion is performed. (b) Nothing in the
preceding section shall be construed as
prohibiting the expenditure by a State
locality, entity, or private person of State,
local, or private funds (other than a
State’s or locality’s contribution of
Medicaid matching funds). Nothing in
the preceding section shall be construed
as restricting the ability of any managed
care provider from offering abortion
coverage or the ability of a State or
locality to contract separately with such a
provider for such coverage with State
funds (other than a State’s or locality’s
contribution of Medicaid matching
funds).

LWS]



FY 1998 FY 97 Enacted FY 98 FY 98 Enacted Recommended

Enacted President’s Budget FY 99 Language
Section
No./
Provision
Sec. 212, Sec. 518. None of the funds Sec. 513 . Sec. 212. None of the funds appropriated | OMB Staff: Repeat FY 98 enacied.
Appropriat | appropriated in this Act may be made | Same as FY 97 Enacted. in the Act may be made available to any
ion of available to any entity under title X entity under title X of the Public Health
funds for of the Public Health Service Act Service Act unless the applicant for the HHS: No position yet.
entities unless it is made known to the award certifies to the Secretary that it
under title | Federal official having authority to ' encourages family participation in the
X of the obligate or expend such funds that decision of minors to seek family
Public the applicant for the award certifies planning services and that it provides
Health to the Secretary that it encourages counseling to minors on how to resist
Service family participation in the decision of ¥ | attempts to coerce minors into engaging
Act the minor to seek family planning in sexual activities.
services.

Sec. 514. Sec. 513. (a) LIMITATION ON USE | Sec. 511. Same as FY 97 | Sec. 514. Same as FY 97 enacted and FY | OMB Staff: Repeat FY 98 Budget language. Same
Use of OF FUNDS FOR PROMOTION OF | enacted, 98 President’s Budget. as enacted.

funds for LEGALIZATION OF

promotions | CONTROLLED

of SUBSTANCES.—None of the funds
controlled | made available in this Act may be
substance | used for any activity when it is made
§-- known to the Federal official having
limitations | autherity to obligate or expend such
funds that the activity promotes the
legalization of any drug or other
substance included in schedule I of
the schedules of controlled
substances established by section 202
of the Controlled Substances Act (21
U.S.C. 812). (b)
EXCEPTIONS.—The limitation in
subsection (a) shall not apply when it
is made known to the Federal official
having authority to obligate or
expend such funds that there is
significant medical evidence of a
therapeutic advantage to the use of
such drug or other substance or that
Federally-sponsored clinical trials
are being conducted to determine
therapeutic advantage.
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Record Type: Record

To: Jennifer L. Klein/OPD/EOP

cC: See the distribution list at the bottom of this message
Subject: Revised Abortion Language for the L/HHS SAP - Clearance Requested

The language below is draft language that could be included in the Labor/HHS Appropriations Bill
SAP in response to the Lowey/Hyde compromise abortion language. The compromise amendment
was published in the July 31 Congressional Record.

The draft language states that we are pleased that the amendment includes clarification that the
limits on managed care do not affect the ability or states or private people from using their own
funds for abortion services. The draft language still includes the Administration's opposition to

limiting the range of conditions under which a woman’s health would permit access to abortion.

If you have any problems with the draft language or suggested edits, please call Josh Gotbaum.

Thanks

Language Proposed for inclusion in the L/HHS SAP:

"An amendment has been made in order that would include a prohibition on the
purchase of health benefit coverage that includes abortion. The President believes
that abortion should be safe, legal, and rare. However, the amendment would not
only maintain, but further limit the range of conditions under which a woman'’s
health would permit access to abortion. Furthermore, it would require a physician
to make a legal determination that these conditions have been met. The
Administration opposes this attempt to constrain further the availability of abortion
services and strongly urges the House not to adopt the amendment. The
Administration believes that it is important that any legislation in this area be clear
that limitations on the use of Federal funds to provide abortion services under
managed care plans do not affect in any way the ability of states to provide such
coverage using their own funds, nor the ability of managed care providers to
participate in Federally-funded programs while also offering other coverage paid for
by state or private funds. We are pleased that the amendment includes this
clarification.”

Message Copied To:
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RECONCILIATION PROVISIONS RELATING TO ABORTION

Child Health

¢

House: ['Seclion 2104(b)(9)] Payment shall not be made to States to pay for any abortion
or to assist in the purcha.seﬁn whole or in part,)of health benefit coverage that includes
aboytion. Eacepiious ate provided for pregrancy thau is result of an act of rape or incest
or in the case of 2 woman who suffers from a physical disorder, illness or injury that would
place the woman in danger of death. (Note: Same language as Istook rider to
gppropnzations bill)

Seqate; [Section 2106(d)) Health insurance coverage provided with child health funds may

- include coverage of abortion oaly if necessary to save the life of the mother or if the

pregnancy is the result of an act of rape or incest.

Medicaid Managed Care

L

Senate: [Scction 1949(a)(2)] States can impose intermediate sanctions against a managed
care cntity if the entily fails to provide medically necessary services that are required to be
provided to an enrollce. The term “medically necessary” cannot be construed as requiring
an abortion be performed for any individual, except if necessary to save the life of the
mother or if a pregnancy is the result of on uct of rape or incest.

Medicaid - Conscience clause

¢

House: [Section3463] HMOs cannort prohibit or otherwise restrict a health care
profcssional from odvising pationts on treatment regardless of whether benefits are

- covered under the plan. An exception is provided for an HMO that (1) objects 1o the

provision of such service on moral or religious grounds; and (2) makes available
information on its policies regarding such service 1o prospective enrollees betore or during
enrollment and to the enrollees within 90 days after the date that the plan’s benefit
package is modified or changed.

Medicare - Conscience clause

’

58°d

House: [Ways and Means - Scction 10001, Commerce - Section 4001] HMOs cannot
prohibit or otherwise restrict 2 health care professional from advising parients an treatment.
regardless of whether benefits are covered under the plan. An exception is provided for an
HMO that (1) objects to the provision of such service on moral or religious grounds; and
(2) mekes available (nformation on its policies regarding such service to prospective
enrollees before or during enrollment and to the enrollees within 90 days after the date

that the plan’s benefit package is madified or changed.
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BUDGET RECONCILIATION
CONSCIENCE CLAUSE TALKING POINTS

It is often appropriate for legislation to include a conscience clause 10 allow individuals to
decline to provide health services because of personal religious beliefs or moral
convictions.

If an individual opts-out of providing a service to which he or she is religiously or
morally opposed, then health care personnel must make an appropriate referral for the
requested care. A conscience ¢lause must not operatc to deny access o abortion, family
planning, sterilization, or information about these services.

A health plan does not have a “conscience.” Extending a conscience clause to health
plans would be a major departure from current law and a major step backward for
women. Current federal conscience clause language applies to individuals and
institutions with religious or moral objections to performing certain reproductive health
scrviecs, not health plais or hesith insurers,

The conscience clause provisions included in the House-passed FY 98 Budget
Reconciliation package - in the Commerce Comnmittee-passed bill and in the Ways and
Means-passed hill — are the most far-reaching conscience clauses ever considered by
Congress, surpassing current law,

In 1973, Congress enacted an amendment proposed by then-Senator Frank Church (D-
ID), that was added to the Health Programs Extension Act covering programs under the
Public Health Services Act, Community Mental Health Centers Act and the Development
Dissbilities Services and Facilities-Construction Act. The Church Amendment states that
no individual or entity has 10 perform or assist in the performance of an abortion or
sterilization procedure or make facilities available for an abortion or sterilization if itis
contrary to the religious beliefs or moral conviclions of an individual or entity, An
amendment was added a year later that allows individuals involved in any program
funded by the Department of Health, Education and Welfare (DHEW), now the
Department of Health and Human Services (DHHS), to opt out of providing medical

services 1o which he or she is religiously or morally opposed. ’n‘:‘;';‘m A
ACTON Liagrs
No “gag rule” on counseling or referral for abortion, family planning, or other 1150 1 Staar AW

reprodustive health services is acceptable. It was not acceptable during the Reagan s 7o
and Bush years when there was an effort to put 8 “gag rule” in the Title X family WrshirgTon, DG 20008

i and is not acceptable now. - Y
planning program, is ' cep Frem o siace

ENaF: nardi@raraiorg
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Medicaid guarantees that patients have coverage for a basic benefits package,
including coverage for reproductive health services. If, for example, an HMO does
not want o provide family planning information ur services because of religious -
beliefs, at a mintmu the state has a responsibility to make sure that the patient has
access to the requested information o setvices. :

NARAL 7/11/97
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CONSCIENCE CLAUSES IN CURRENT LAW

Resently the House adopted two “consciegee clauses” that allow individuals and managed care
plans to opt out of providing certain medical information and services. These provisions were
added to the Budget Reconciliaion bill and the Department of Defense authorization bill (see
attached fact sheets). There was virtually no debate to reach the appropriate balancs that would
prowct both the needs of the individual who is morally 0pposcd to providing certain medical
services and the right of patients 1o receive the medical services they need.

Itis often appropriate to allow individual providars to decline to provide certein medical services -
because of their personal religious beliefs or moral eonvictions. However, if an individual opts-
out of providing a setvice to which he or she is religiously or morally opposed, then health care
personnel must make an appropriate referral for the requested care. A conscience clause must

not operate to deny access to health care services.

Attached is the language of conscience clavses that are in current federal law. The first
conscience clause, now known as the Church Amendment, was enacted in 1973 apd has been the
model for subsequent provisions in federal law. The Church Amendment states thst no
individual or entity (such as a religious hospital) has to perform or assist in the performance of 2
sterilization procedure or abortion or make facilities available for these procedures if doing so is
contrary to the raligious beliefs or meral convictions of an individual. It also proteets against
discrimination in employment against any individual who hes assisted or refused to assist in an
abortion. This language originally applied to programs funded under the Public Health Service
Act. A year later an amendment was added to include individuals involved in amy program
funded by DHEW (now DHHS).

Existing conscience ¢lauses in current law apply to individuals and in the case of the Church

Amendment and in the Civil Rights Restoration Act also apply to entities. But nowhere in

current law are conscience clauses extended to plans or institutions acting as insurers.
)

Additionally, the scope of the conseience clauses is limited to abortion services except in the case

of ths Church amendment, which also covers sterilization. ot Rocron
ardl Aprocucsve Richts
CURRENT LAW AEn Lesgus
' 1155 150 Suaer NV

Church (D-ID) Amendment to the Health Programs Extension Act of 1973, Pub, L. No. 3345, (Epacted Suio 70

June 1B, 1973) : acashiepon. 0C 20005
e 02 373300

SEC. 401 (b). The receipt of any grant, contract, loan, ar loan guarantes under the Public Health Service Act, Fa 202 IS

the Community Mental Health Centers Act. or the Developmental Disabilities Services and Facilities AMst: avaigraral g

Conszrugiion Act by eny individua) or entity dees not authorize eny court or any public official or other
. .
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publie autharity to require .
(1) such individual to perfarm er assist in the performance of any sterilization prosedure or abaertion if his
performance or assismnce in the performance of such procedure or abertion would be contrary o his religious
peliefe or moral eonvictions; or :
(2) such entity to -
(A) make its fecilities gvailable for the performance of any sterilization procedure or abortion if the
performance of such procedure or abortion in such facilifies is prohibited by the entiry on the basis of
religious beliefs or moral convicrions, of
(B} provide any personnel for the performance or assistance in the performance of any sterilization
procedure or abortion if the performance or assistance in the performance of such procedure or abortion by
such persenne] would be contrary to the religious beliefs or moral convicrions of such personnel.
{¢)(1) No entity which receives a grant, contract, loan, or Joan guarantee under the Public Health Service Act, the
Community Mental Health Centers Act, or the Developmenial Disabilities Services and Facilities Construction Act
gfter the date of ecnactment of this A may -
(A) diseriminate in the employment, prometion, of eermination of the employment of any physician or other
health care personnel, or
(B) discriminate in the extension of staff or other privileges to any physlcian or other health care personnel,
because he performed or assisted in the performance of a lawful sterilization procedure or abortion, besause ke
refused to perform or asslst in the performance of such a procedure or sbortion on the grounds that bis
performance or assistance in the performence of the procedurs or abortion would be contrary o his religious
belieft of moral convictions, or because of his religious beliefs or moral convictions respecting sterilization
procedures or sbortion.

The Church Amendment was amended by the National Research Act of 1974, Pab. L. No. 93-348. (Enacted
July 12, 1574)

8EC. 214 (3)(2). Sectioa 401 of such Act is ameaded by edding the following new subsection: (¢)(2) No entity
which receives after the date of enactment of this paragraph a grant or contract for biomedical or behavtoral
research under any program administered by the Secrctary of Health, Education, and Welfare may —
(A) discriminate in the employment, promotion, or termination of employment of any physician or other
health cars personnel, or
(B) discriminate in the extension of staff or other privileges to any physician or other health care personnel,
because he perfarmed or assisted in the performance of any lawful health service or research activity, because
he refused 10 perform or assist in the performants or assistance in the performance of sueh service or activity
on the grounds that his performance or assistance in the performance of such activity would be contary 1o his
religious beliefs or maral canvictions respecting o any such service or activity.
(b) Section 401 of such Act is amended by adding at the end of the following new subsaction: (d) No individual
shall be required to perform or assist in the performance if any part of a health service program of research activity
funded in whele or in part under a program administered by the Secretary of Health, Education, and Welfare if his
performance of such part of such program or activity would be conwary 1o his religlous beliefs or moral convictions.

Danforth (R-MQ) Amendment to the Civil Rights Restoration Act, Pub. L. No. 100-259. (Enacted March 22,
1988) .

SEC. 909, Nothing in this title shall be construed 1o require or prohibit any person, or public or privare entity, to
provide or pay for any benefit or service, including the use of facilities, related to any abortion. Nothing in this
section shal) be‘construed to permit a penaity o ba impased on any person or individual because such persen or
individual is seeking or has received any benefit or service related to 2 legal abertion.

Commerce, Justice, State Appropriations from FY 97 Omnibus Appropriations, Pub. L. No, 104-208. (First
Enacted, October 1, 1988 « Current Language Enacted September 30, 1996)

SEC. 103. None of the funds appropriated by this tile shatl be aveilable to pay for an abortion, except whera the life

of the mother would be endangered if the fetus wers carvied o term or in the case of rape: Provided, That should

YV LP:80 QAN L6/C2/L0
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this prohidicion be declared unconstitutional by a court of competent jurisdiction, this section shall be null and void.

SEC. 104. None of the funds appropriated under this title shall be used to require any person to perform. or facilitate
In any way the performance of, any abortion.

SEC. 105. Nothing in the preceding section shall remove the obligation of the Director of the Bureau of Prisons to
provide escort servicas pecessary for a female inmate to receive such service outside the Federal facility: Provided,
That nothing in this section in any way diminishes the effect of section 104 intended to address the philosephical
beliefs of individual employees of the Bureau ot‘Pnsuns.

ACGME (Accreditation Council on Graduate Medjcal Education), Pub. L. No. 104-134. (Amendment to the
permanent authorizing statute Enacted April 25, 1996)

SEC, 245 (2) In general — The Federa! Government and any State or local government that receives Federa)
financial assistance, may not subject any health care entity to discrimination on the basis that
(1) the entiry refuses to undergo training in the performance of induced abortians. to require or provide such
wining, to parform such abortions or to provide referrals for such training or such abortions;
(2) the entity refuses o make arrangaments for any of the activities specified in paragraph (1); or
(3) the entity anends (or artended) a post-graduate physician training program ot any other program of maining
in the health professions that does not (or did not) perform induced abortions or require, provide or refer for
training in the performance of induced abortions, or make arrangements for the provision of such fraining.
(b) Accrediration of Postgraduate Physiclan Training Programs..-
(1) In General — 1n determining whether to grant & legal status to a heelth cars entity (including a Jicense or
cemificate), or to pravide such entity with financial assistance, services or other benefits, the Federal
Government or any State or local povernment that reecives Federal financia) assistance, shall deem accredited
any postgraduate physician training program that would be aceredited but for the acerediting ageney s raliance
upen en sccreditation standards thet requires an entity to perform an induced abortion or require, provide, or
refur for tralning in the performance of induced abortion or make armangements for such caining regardiess of
whether such standard pruvides exceptions or exemptions, The povernment involved shall formulate such
regulation or other mechanismas or enter into such agreements with accrediting agencses as are necessary o
comply with this subsection.
(2) Rules of Construction -
(A) In General - With respect to subclauses (I} and (11} of section 703 (a) (2) (B) (1) (refating to a program of
insured loans for training jn the health professions), the requirements {n such subclauses regarding
aceredited internship or residency programs are subject to paragraph (1) of this subsection. -
(B) Exceptions=This scction shall not—-
(i) prevent any heakth care eatity from voluntarily electing to be trained, to train or to arrange for training
in tho performance of; 1o perform or to make referrals for induced abortions or
(Ii) prevent an accrediting agency or Federal, State or local government from csteblishing standards of
medical compeisncy applicable only to those individyals who have voluntarily electad ta perform
ebortions.
(¢) Definitions—for the purpodes of this section:
(1) The term *financial assistance’, with respect to government program, Includes government payments
provided 25 reimburserent for earrying out health-related activities.
(2) The term ‘health care entity’ includes an individua) physician, a postgraduare physician waining program,
and & participant in a program of waining in the health professions.
(3) The term postgraduate physician tralning program includes a residency-raining program.

NARAL 7/13/97
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Compromise Language

Sec. None of the funds appropriated under this Act shall be
expended for any abortion, except when such a procedure is
necessary to save the life of the woman or when . the pregnancy is
the result of rape or incest.

None of the funds appropriated under this Act may be
used to purchase health benefit coverage for abortions unlesgs the
financial basis of the federal contribution and the state funds
eligible for matching under Title XIX are limited to those
abortion services necessary to save the life of the woman or when
the pregnancy is the result of rape or incest.
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Record Type: Non-Record
To: Jennifer L. Klein/OPD/EOP, Elena Kagan/OPD/ECP, Barbara Chow/WHO/EQOP, FOLEY_M @
A1@CD@LNGTWY
cc: Charles E. Kieffer/OMB/EOP, Richard J. Turman/OMB/EQOP, Wm G. White/OMB/ECP

Subject: Revised Hyde Amendment Language for Labor HHS SAP - Any comments needed by 2:00 pm

Below is language revised to take into account (a) the negotiations between Nita
Lowey and Henry Hyde and (b) the fact that we've agreed to different language
on Medicaid managed care to deal with the "conmingling of funds" issue. If you
have any difficulties with the language below, please page me. Thanks.

An amendment is made in order that would include a prohibition on the purchase
of health benefit coverage that includes abortion. The President believes that
abortion should be safe, legal, and rare. However, the amendment would not
only maintain, but further limit the range of conditions under which a woman’s
health would permit access to abortion. Furthermore, it and-would require a
phy31c1an to make a legal determmatlon that the-woman-met-these condmons have

usmg-pr-wa&e-eps-tate-ﬁu-nds,—The Admlmstratlon opposes th1s attempt to

constrain further the availability of abortion services and strongly urges the

House not to adopt the Hyde amendment. For this and other these-reasons, the
Administration prefers the Lowey substitute. We understand that there may be
negotiations to develop an alternative to both proposals. The Administration

believes that it is important that any legislation in this area be clear that

limitations on the use of Federal funds to provide abortion services under

managed care plans do not affect in any way the ability of states to provide such
coverage using their own funds, nor the ability of managed care providers to

participate in Federally-funded programs while also offering other coverage paid

for by state or private funds. L v G o Leatte
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Compromise Landguage

Sec. None of the funds appropriated under this Act shall be
expended for any abortion, except when such a procedure is
necessary to save the life of the woman or when the pregnancy is
the result of rape or incest.

None of the funds appropriated under this Act may be
used to purchase health benefit coverage that includes coverage
for abortions except those abortion services necessary to save
the life of the woman or when the pregnancy is the result of rape
or incest.
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: Draft HHS Language on Hyde Restrictions to Medicaid Payments to HMOs

As a follow-up to my earlier e-mail, here is the Wolf Amendment language that was rejected by the
House Appropriations Committee. HHS expects Sen. Craig to offer something similar in the Senate
Appropriations Committee tomorrow. The draft HHS language would serve as a substitute to it.

"None of the funds appropriated under this Act shall be expended to pay for any abortion or to
assist in the purchase, in whole or in part, of health benefit coverage that includes coverage of
abortion.

The Limitation established in the preceding section shall not apply to an abortion ---

{1) if the pregnancy is the result of an act of rape or incest; or

{2) in the case where a woman suffers from a physical disorder; physical iliness, or physical injury
that would, as certified by a physician, place the woman in danger of death unless an abortion is
performed.”

Forwarded by Wm G. White/OMB/EOP on 07/23/37 08:27 PM

- )
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Record Type: Record

To: Elena Kagan/OPD/EOP

ce! See the distribution list at the bottom of this message
Subject: Draft HHS Language on Hyde Restrictions to Medicaid Payments to HMOs

Barbara Chow asked us to share the draft HHS language below with you on the Hyde Amendment
in the L/IHHS Appropriations bill for your clearance. HHS would like to give this language to
Senator Harkin's staff so that he may offer it during tomorrow's Senate Appropriations Committee
markup of the L/HHS bill. It would serve as a counter-proposal to an expected Amendment to be
offered by Sen. Craig, which HHS believes will be similar to one offered by Rep. Wol!f in the House.
In the House L/HHS SAP, the Administration opposed the Wolf Amendment because we thought it
could "curtail the availability of State-only and privately funded abortion services.”

HHS believes that the language below is an acceptable alternative that would clarify the Hyde
Amendment prohibition so that it would only apply to Federal funds appropriated in the L/HHS bili.

Rich Tarplin's staff would like to get this fanguage to Harkin's staff tonight in time for tomorrow
morning’'s (7/24) 10:00 a.m. mark-up of the bill, They are seeking OMB and your clearance
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: Draft HHS Language on Hyde Restrictions to Medicaid Payments to HMOs

Barbara Chow asked us to share the draft HHS language below with you on the Hyde Amendment
in the L/HHS Appropriations bill for your clearance. HHS would like to give this Janguage to
Senator Harkin's staff so that he may offer it during tomorrow's Senate Appropriations Committee
markup of the L/HHS biil. It would serve as a counter-proposal to an expected Amendment to be
offered by Sen. Craig, which HHS believes will be similar to one offered by Rep. Wolf in the House.
In the House L/HHS SAP, the Administration opposed the Wolf Amendment because we thought it
could "curtail the availability of State-only and privately funded abortion services.”

HHS believes that the language below is an acceptable alternative that would clarify the Hyde
Amendment prohibition so that it would only apply to Federal funds appropriated in the L/HHS bill.

Rich Tarplin's staff would like to get this language to Harkin's staff tonight in time for tomorrow
morning's {7/24) 10:00 a.m. mark-up of the bill. They are seeking OMB and your clearance
before they give it to Harkin's staff.

Please call Holly Bode on Rich Tarplin's staff at 630-7485 or at home PBI(b)S) tmith EOOI—S
clearance or questions. My office number is 5-7791 and | can be reached at home a

202-667-4786.

DRAFT HHS LANGUAGE:

"None of the funds appropriated under this Act shall be expended for any abortion, except when
such a procedure is necessary to save the life of the woman or when the pregnancy is the result of
rape or incest.

None of the funds appropriated under this Act may be used to purchase health benefit coverage
that includes coverage for abortions unless the Federal contribution and the state funds eligible for
matching under Title XIX are limited to those abortion services necessary to save the life of the
woman or when the pregnancy is the result of rape or incest.”

Message Copied To:

Nani A. ColorettifOMB/EOP
Joshua Gotbaum/OMB/EOP
Barry T. Clendenin/OMB/EOP
Richard J. Turman/OMB/EOP
Mark E. Miller/OMB/EQP

Barbara E. Washington/OMB/EQOP
Barbara Chow/WHCQ/EOP
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tracts with such organisations or to the default enrollment
process described m subsection (a)(4)(C)(il) that are at
least as effective as the Federal safeguards provided under
seution 27 of the Office of Federsl Procurement Policy Act
(41 U.8.C. 423), against conflicts of interest that apply
with respect to Federal procurement officials with com-
parable regponsibilities with respect to such contracts,

“(4) Use OF UNIQUE PHYSICIAN IDENTIFIER FOR
PARTICIPATING PHYSICIANS.—Each medicaid managed care
organization ghall require each physician providing services
to enrollees eligible for medical assistance under the State
plan under this title to have a unique identifier in accord-
ance with the system established under section 1173(b).

“(e) BANCTIONS FOR NONCOMPLIANCR. —

“(1) Use OrF INTERMEDIATE SANCTIONS BY THE
STATE TO ENFORCE REQUIRHMENTS,—

#(A) IN GENBRAL.—A State may not enter into or
renew a contract under section 1903(m) unless the
State has establishsd -intermediate sanetions, which
may inclade any of the types deseribed in paragraph
(2), other than the termmation of a contract with a
medicaid managed eare organization, which the State
may impoge against a medieaid managed eare crganisa-
tion with such a contract, if the organization—

“(i) fails substantially to provide medically
necessary items and services that are required
(under law or under such orgenization's contract
with the State) to be provided to an enrollee cov-
gred under the contract;

“{11) impoges premiums or charges on enrollees
in excess of the preminms or charges permitted
under this title;

“(iii) uets to discriminate among enrollees on
the basis of their health statug or requirements for
health care services, including expulsion or refasal
to reenroll an mdividual, exeept as permitted by
this title, or engaging In any practice that would

40201:% 2/ 5
Morkic —
oLt Wiﬂw
MeRic o d

mwa?zd

Cenl. .

As frofow! ;:r
& O?rqz&

07-29-g7 11:08PM PO02 H#17



- “

SEDH‘BY!CDMNERCE COMMITTEE v 7-29-97 10:10PM ; 2255588~
F:\PS\HCONF\MEDICAID.001 (Title TV-H~—Medieaid] HLCA.LC.
- IV-H-25 '

L - - - - LT R S P

8—.——0—-—-—”_—!—
VR s Th s B W e = O

g 2B RBEYTBRE

4R R EY 8

July 29, 1987 (12:58 p.m.)

R=958%

reasonahbly be expected to have the effect of deny-
ing or digeouraging enrollment with the organjza-
tion by eligible mdividuals whose medieal eondition
or history indisstes a need for smbetantial fature
medical servleea;
“(iv) migrepresents or falsifies information
thet is furnished-—
“(I) to the Secretary or the State vnder
thin title; or
“(11) to an emrollee, potential enrollee, or
# health care provider under gach title; or
“(v) fails to comply with the applicable re-
quirements of section 1903(m)(2)(A)(x).

The State may also impose such intermediate sanction
against & managed care entily if the State determines
that the entity distributed directly or through any
ogent or independent oontractor marketing materials in
violation of subsection (d)(2)(A}{)(IT)..

. “(B) RULE OF CONSTRUCTION.—Clause (i) of sub-

paragraph (A) shall not apply to the provision of abor- -
tion services.
“(2) INTERMEDIATB SANCTIONS.—The sanctions de-
soribed in this paragraph are as follows:

“{A) Civil money penalties as follows;

“(1) Except a8 provided in clause (ii), (iii), or
(iv), not more than $25,000 for each determiuation
under paragraph (1)(A).

“(ii) With respect to a determination under
elausge (iii) or (iv)(T) of paragraph (1)(A), not more
than $100,000 for each such determination.

“(iil) With respect to a determination wunder
paragraph (1)(A)(ii), double the exress amount
charged im violation of such subsection (and the ex-
oess amount charged shall be deducted from the
penalty and returned to the individual econeerned).

“(v) Sulgect to elanse (ii), with respect to a

determination ander parsgraph (1)(A)(iii), $15,000 -

40291;# 3/ 5
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) “(B) Ruri oF CONSTRUCTION.—Ulanse (i) of sub-

2 paragraph (A) shall not apply to the provision of abor-

3 tion serviees, oxeept. that a Stute may ipose n sane-

4 tion on any medicaid managed care organization that A’ QTUL‘A
5 huas & contract to provide abortion services il the vrga-

6 nization does not provide such services us provided tor

7 under thu contract,
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Act of 1974), u scrviee benefit plan, und a health main-
tenance organization) would have been obliguted to pro-
vide such assistance but for a provision of its insurance
contraet which has the effect of limiting or exclnding
such obligation beeause the individual is eligible for or
is provided child health assistance under the plan.

“(B) OTIIER FEDERAL GOVERNMENTAL PRO-
GRAMR.—Except as otherwise provided by law, no pay-
ment shall be mude to a State under this section for
expenditures for child health ussistanee provided for a
targeted low-income child under its plan to the extent
that payment hus been made or can reasonably be ex-
pected to be made promptly (us determined in accord-
ance with regulations) vnder any other federally oper-
ated or financed health carc insurance program, other
than an insurance program operated or finaneed by the
Indian Health Serviee, as identificd by the Secretary.
For purposes of thisx paragraph, rules similar Lo the
rules for overpayments under section 1903(d)}(2) shall
apply.

“(7T) LIMITATION DN PAYMENT FOR ABORTIONS.——

“{A) IN GRNERAL.—Payment shull not be made to

a State under this section for any amount Eﬂcndcd

yuder the State pluu to pay for any sbortion or to as-
sist in the purchuase, in whole or in part, of hicalth bene-

fit coverage that inelmrtinn.

*“(B) EXCEPTION.—Subpurugraph (A) shall nut
apply to un abortion only if nocessary to save the life
of the mother or if the pregnancy is the result of an
act of rapo or ineest.

“C) RULE OF CONSTRUCTION.—Nothing in this
seetion shall be construed as affecting the expenditure
by a State, locality, or private person or entity of Stute,
local, or privato funds (other than funds expended
under the State plan) for any abortion or for health
benefits coverage that inchades coverage of abortion.

“(d) MAINTENANCE OF EFFORT.—

40291:# 1/ 1
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It is the Conferees’ intention that Section 2105(c)(7) not restrict the ability of any
provider from offering abortion coverage or the ability of a state to contract with
such a provider for such coverage except, as prohibited under this section, where
federal funds are used in whole or in part to obiain such coverage under this title.

R=95% 07-29-87 t1:08PM POOS #17
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Labor /HHS
Scc. S08 (a) None of the funds appropriated under this Act shall be expended for any abortion.

(b) Nane of the funds appropriated under this Act shall be expended for health benefits
coverage that includes coverage of abortion.

(c) _ The term “health benefits coverage™ means the package of services covered by a
managed care provider or organization pursuant to a contract or other arrangement.

Sec. 509 (a) The limitations established in the preceding section shall not apply to an abortion —~
(1) if the pregnancy is the result of an act of rape or incest; or

(2) in the case where a woman suffers from a physical disorder, physical injury,
or physical illness, including a life-endangering physical condition caused by or
arising from the pregnancy itself, that would, as certified by a physician, place the
woman in danger of death unless an abortion is performed.

(b) Nothing in the preceding section shall be construed as prohibiting the éxpenditure
by a State or private person of State or private funds (other than a State’s contribution
of Medicaid matching funds) for abortion services or coverage of abortion by contract

or other arrangement.
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Amendment to H.R. 2264, As Reported
Labor, HHS, and Education
Approp‘r_iations Bill, 1998

Offered by Mr. Hyde of Illinois

Page 94, strike lines 16 through 21 and insert the
following (and redesignate t.he_ succeeding scetions accord-
rogly):

SEC. 508. (a) None of the funds approprinted under
this Act shall he axpended for any abortion.

(b) None of the. funds appropriated under this Aot
shall be expended for bealth beneflits cuverage that in-

l

2

3

4

5 eludes coverage of abortion.
6 Src. 509. (a) The limitations established in the pre-
7 ceding section shall !not apply to an abortion—

8 (1) if tsl-nc'prcgnnncy is the result of un act of
5

rape or Incest; or

10 (2) in the case where 4 woman suffers from u
11 pbysical diso?rder. physical wyury, or physieal illness,
12 including 4 dife-cndangering  physieal  enndition
i3 caused by ot nﬁniﬁg from the pregnancy itgelf, that
14 would, s ceértified by a physician, place the woman

1S in danger of death unless an abortion is performed.

July 28, 10T {0:27 a.m)
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l (b) Nothing: in ‘thé: preceding section shall be con-
‘2 strued as affecting the expenditure by a State or private
3 persmn of State or private funds (vther than a State's con-
4 tribution of Medicaid matching funds).

July 28, 1997 (9237 4.m.)



Labor/HHS SAP - Abortion

An amendment is made in order that would include a prohibition on the purchase
of health benefit coverage that includes abortion. The President believes that
abortion should be safe, legal, and rare. However, the amendment would not only
maintain, but further limit the range of conditions under which a woman’s health
would permit access to abortion. Furthermore, it-aad would require a physician
to make a legal determination that-the-weman-met these conditions have been met.

- a ) - 10 AT a ) el a ) - 3 0 -

hat-offerabertion-seraces-to-an cian—even-usikaprivate-or-Statefunds The
Administration opposes this attempt to constrain further the availability of abortion
services and strongly urges the House not to adopt the Hyde amendment. For this
and other these-reasons, the Administration prefers the Lowey substitute. We
understand that there may be negotiations to develop an alternative to both
proposals. The Administration believes that it is important that any
legislation in this area be clear that limitations on the use of Federal funds to
provide abortion services under managed care plans do not affect in any way
the ability of states to provide such coverage using their own funds, nor the
ability of managed care providers to participate in Federally-funded
programs while also offering other coverage paid for by state or private funds.

| DRAFT of 7/30/9713 /149496 7:59 PMB49BM Abortion L-HHS SAP.docNermabdel
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Compromise Language

Sec. None of the funds appropriated under this Act shall be
expended for any abortion, except when such a procedure is
necegsary to save the life of the woman or when the pregnancy is
the result of rape or incest,.

None of the funds appropriated under this Act may be
used to purchase health benefit coverage for abortions unless the
federal contribution apd the state funds eligible for matching
under Title XIX are limited to those abortion services necessary
te save the life of the woman or when the pregnancy is the result
of rape or incest. :
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Record Type: Non-Record

To: Jennifer L. Klein/OPD/EOP, Elena Kagan/OPD/EOP

cc: Nicolette Highsmith/OMB/EOP
Subject: Revised Hyde Language -- I'll Call you

Hyde Amendment prohibition on Medicaid payment for abortion services

We understand that an amendment may be made in order ...to include a
prohibition on the purchase of health benefit coverage that includes
abortion. The President believes that abortion should be safe, legal, and
rare. However, the amendment would codify and limit the range of
conditions under which a woman’s health would permit access to abortion.
For this reason, the Administration prefers the substitute offered by Mrs.
Lowey, which would maintain the limitation as it exists in current law. The
amendment could also be construed to curtail the availability of State-only
and privately funded abortion services. Most States purchase health
coverage for Medicaid beneficiaries from managed care organizations
(MCOs). This amendment could be construed as prohibiting state from
contracting with MCOs that offer abortion services to any woman, even
using private or State funds. The Administration opposes this attempt to
constrain further the availability of abortion services and strongly urges the
House not to adopt the Hyde amendment.
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the State for medienl- assistanee provided under such see-

[

.2 tiuﬁ, for expenditures for capitation payments to a mau-

. 3 nged eﬁro entity that heeomes insolvent or for seiw-ieos con-

; -4 tlnctod for- witls,. hllt not provided by, such mgmumtmn
5 '*szc. .1949. BANCTIONS FOR NONCOMPLIANCE BY MAN-

6 AGED CARE ENTITIES.

7 “(a) USE OF INTERMEDIATE SANCTIONS BY 'rm-:"‘__'
'8 STATE T()-E.\'!—*t)m.'ﬁ.RI-:QU:REMI-:;\'TS.—— -
-9 “(1) IN OGEXERAL.—Each State shall establish
‘10 intermediate sanctions, which may include any of the

3 types described in subsection (b) other lthzm the ter-
12 ~mination of a coutmcf with a managed, care entity,
13 which the State may inipose against a managé.cl care
‘14 ‘eut-i—t.}' witli n contract under section 1941(a}(1)}{B)
18 ' :1t;-t_l-1.e entity—

16 “(A) fmls substantially to provide edi-
17 cally necessary-items and .ser-ﬂcgsftlmt. are re-
18 quired (under law or under such entity's con-
9. - traet with the State) to be provided to an en-

.20 . 1ollee covered nnder the contmct;

. 21 *{B) imposes premiums or charges on eu-

22 . rollees in ._exéess of the premimms or charges
‘23 perniitted under this title,

24 #(C) ncts to diseriminate among curollees

25 - on the basis of their health status or i‘tﬂll'il‘t‘*

(rn ate comL’ JW'-'-"'\'—'
i gl can enkby whord

o privide a.&ovl'\h-)
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ﬁyg\ﬁp 1 ments for health eare services, ineluding expul-
gmﬂv"i X & 2 s.ion or refusal to reenroll an individual, except
-3 as permitted by this part, or engngihg in any
4 pruetice that would reasonably be expect&l to
h) have the effect of deuying or discouraging eu-
6 rollment with the entity by eligible individuals
7 whose_medicﬂl condition or history indicates n.r..
8 need for substantial future medieal é_en'ices,
9 ~ “(D) misrepresents or falsifies information
10 that is furnished—
11 “(i) to the Secretary or the State
12 11ﬁder this pat; or
13 “(ii) to an enrollee, potential enrollee,
14 or a henlth care provider under such sec-
I5 -tious, or
16 “(E) fails to comply with thé requirements
17 of section 187:6(i)(8) (orr comparable require-
18 ments under part C of title XVIII) or this part.
19 “(2) | RULE OF : _Cu_\'s'rmfc"rxd.\'.--For purpases
20 of paragraph (1)(zlj, the term ‘medically necessary’ -
2] shall nat be construed as requiring m.1 abortion be
. 22 performed for any individual, except if necessmy to
23 save the life of the mother or if a pregnancy is the
24 result of au act of rape or incest.

[Boog

58119:%
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Wﬂj , 1 “(1) IN GENERAL.—From the amount allotted
Hﬁ‘ _ 2 to a State under. section 2105(?) fpr alﬁs‘ca.l year,
C Al QBO 3 eac.h ngte ghall conduct outreach activities de-
W . 4 scribed in paragraph (2). | |
I 5 “(2) OUTREACH ACTIVITIES DESCRIBED.—The
‘[’(:I- 6 outreach activities described in this paragraph in-
U{) 554 7 clude activities to— _ ]
8 “(4) identify and enroll children who are
9 | éligible Ifor medical assistance under the State
10 plan under title XIX; and
I1 | “(B) conduct public awareness eampaigns
12 to encc.)urnge__employers t';:; provide health insur-
13 ance coveragé for chﬂ&en.
- 14 “(b) STATE OPTIONS FOR REMAINDER.—A State
15 may use the amount remaining of the allotment to a State
16 ﬁnder section 2105(1:) for & fiscal year, determined aftcr
17 the payment required under section 2105(c)(1)(A), in ac-
18 cordance with section 2107 or the State m.gdicaid program
19 (but not both).
20 “‘(c) PROHIBITION ON USE FOR ABORTIONS.—
21 | ““(1) IN GENERAL.—Exrept as provided in para-
22 graph (2), oo funds provided nnder this title may be
- 23 ' nsed to pajr for any abortion or to assist in the pur-
24 ch;;;, in whole or in part, of health benefit covernge
25 th;t inclndes coverage of abortion. ‘

)

00_5
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“(2) - EXCEPTION.—Paragraph (1) shall not

_appljr to an .sbortion if necess'ary. to gm've the life of

the mother or if the pregmncy.is; the rééult of an -

_act of rape or incest.

“(d) Use LnaTED TO STATE PROGRAM EXPENDI-
TUREs.—Funds provided to an eligible State under this
title shall only be used to earry out the purpose of this
title. ' '

W 00 ~ O WL £ W N =

“(e) ADMINISTRATIVE EXPENDITURES.—Not more

p—
o

than 10 percent of the amount allotted to a State under

—
[y

section 2105(b), determined after the payment required |
under section 2105(c)(1)(A), shall be used for administra-

ot
N

tive expenditures for the program funded under this title.

it
i

“(f) NONAPPLICATION OF FIVE-YEAR LOTED ELI-

—
th 45

GIBILITY FOR MEANS-TESTED PUBLIC BENEFITS.—The

—
o

provisions of section 403 of the Persondl Responsibility
and Work Opportunity Reconciliation Act of 1996 (8
U.S.C. 1613) shall not apply with respect to a State pro-
gram funded under this title. -

“SEC. 2107. STATE OPTION FOR THE PURCHASE OR PROVI-

Q.—)Mo—-l-n-a
- O D 00 )

* SION OF CHILDREN'S HEALTH INSURANCE.
“(a) IN GENERAL—An eligible State that opts to use

&N

funds provided under this title under this section shall use

L
o

such funds to—

@oos_
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cause the individual is eligible for or is provided chid
health assistance under the plan.

“(8) SECONDARY PPAYER PROVIRIONA.—Except &s oth-
erwise provided by law, no payment shall be made to a
Stste under this section for expenditures for child health
assistance provided for a targeted low-ineome child under

—

¢
3

¢
s
;d-'f' ° . ,
2 k\ 7 its plan to the extent that payment has been made or.e-an
8 reasonably be expected to be made promptly (as determined
9 in accordance with regulations) under any other federally
10 operated or financed health care insurance program, other -
T than an insurance program operated or financed by the In-
f2 dian Health Service, as identified by the Secretary. For
13 purposes of this paragraph, rules similar to the rules for
14 overpayments under section 1908(d)(2} shell apply.
15 “(9) LIMITATION ON PAYMENT FOR ABORTIONS.— -~ \
16 “{A) In GEﬁEmL.—Pamenﬁ shel! not be made to
17 a Stats under this section for eny smount expended
18 under the State plan to pay for any abortion or to asz-
19 sigt in the purchase, in whole or in part, of health bene-
.20 fit coverage that includes coverage of abortion. .
2] “(B) ExCcEPTION.—Subparsgraph (A) shall not
ek apply to an abortion— -
| (i) if the pregnancy is the result of an act of
24 ' rape or incest, or '
25 (i) in the case where a woman suffers from
28 a physical disarder, illness, or injury that would, as
27 certified by. a physician, place the woman in danger
.28 -of death unless an abortion is performed.
.2 “{c) ADVANCE PAYMENT; RETROSPECTIVE ADJUST-

30  MENT.—The Secretary may make paymeli\‘s under this saetion
31  for each quarter on the basis of advance estimates of expendi-
32 tures submitted by the State and other investigation the Sgc—
33 retary may find necessery, and may reduce or increaae the pay-
34 ments as necessary to adjust for .a.ny overpayment or underpay-
35 ment for prior quarters.

June 11, 1887
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uations submitted by States under pa't"ag-aph (1), contain-

ing any conclusions and recommendations the Secretary

considers approprate. ‘
“SEC. 2108, DEFINITIONS.

“(a) CHILD HEALTH ASSISTANCE.—For purposes of this
title, the term ‘child health assistance’ means parment of part
or all of the cost of any of the following, or assistance in the
purchase, in whole or in part, of hesith benefit coverage that
includes any of the following, for targeted low-income children

(as defined in subsection (b)) as specified under the State plan: .-

“(1) Inpatient hospital serviees.

“(2) Outpatient hospital services.

“(3) Physician services.

“(4) Surgical services.

“(5) Clinic services (including health center services)
and other ambulatary heslth care services.

“(8) Preseription drugs and biclogicals and the admin-
istration of such drugs and biolegicals, only if such drugs

~ and bialogicals are not furnished for the purpose of caus-
ing, or assisting in eausing, the death, suicide, euthanesia,
or mercy killing of a person.

“(7) Over-the-egunter medications.

“(8) La.bbrator_v and radiological mervices,

“(8) Prenatal care and prepregnancy family planning
servicee and ‘supplies. | ' '

. “(10) Inpatient mental health serviees, including serv-

ices furnished in 2 State-operzted mental hospital and in-

~ cluding residential or other 24-hour therapeutioally planned
structured services.

“(11) Ourpatient mental! health services, including
services furnished in a State-opersted mental hospital and
including community-based services :

“(12) Durable medical equipment and other medically-
related or remedial devices (such as prosthetio devices, im-
plants, eveglasses, heering aids, dental devices, and adapt-
ve devices).

“(18) Disposable medical supplies. .

i#oos
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“(14) Home and community-based health care services

and related supportive services (such as home health nurs.
ing services. home health aide services, personal care. as-

KIDCARE.008

%
»

<4

1 sistance with activities of dally living, chore services, day
s care services, regpite care sen*ices,‘ Eaining for fanily
6 members, and minor modifications to the home).
7 ~ *{(15) Nursing care services (such as nurse practi-
8 tioner services, murse midwife services,- advanced practice
9 nurse services, private duty nursing care, pedistrie nurse
10 services, and respiratory eare serviees) im a home, school, -
1 or other setting.
12 “(16) Abortion only if neccssary to save the life of the | -
13 mother or if the pregnancy is the result of an sct of rape
14 ar incest.
15 “(17) Dental services.
16 “(18) Inpatient substance abuse treatment services
Y and residential substance shuse treatment services.
18 “(19) Outpatient substance abuse treatment services.
19 “(20) Case management services,
20 *{21) Care coordination gervices,
21 “(22) Phywical therapy, occupational therapy, and
22 services for indniduals with speech, hearing, and language
23 disorders. .
24 “(23) Hospice care.
25 “(24) Any other medical, diagnostic, screening, pre-
2% ventive, restorative, remedial, therapeutic, or rehabilitative
27 services (whether in e fadlity, home, school, or other set-
28 ting) if recognized by State law and only if the service ig——
.29 “(A) preseribed by or furnished by a physician or
.30 other licensed or registered practitioner within the
k1] scope of practice as defined by State law,
o2 “(B) performed under the general supervision or
33 at the direetion of a physician, or
34 “(C) furnighed by a health care facility that is op-
3s erated by a Stare or local government or is lLicensed
36 under State law and operating within the scape of the
37 License. ‘

Juna 11. 1967



W%F'%SOTTXT Page 11

ALavkt.—— Lu-d.r.r
P’vaﬂ'm.i

From: Nancy A. Min@EOP@LNGTWY@EOPMRX@LNGTWY
*To: FOLEY_M@A1@CD@LNGTWY

*To: Barbara Chow@EOP@LNGTWY@EOPMRX@LNGTWY
Date: 6/25/97 1:15pm

Subject: Conversation with Karen Nelson on Hyde Provisions
Message Creation Date was at 25-JUN-1997 13:15:00

This may interest you.
Forwarded by Nancy A. MinfOMB/EOP on 06/25/97 01:15 PM

Barbara E. Washington
06/25/97 01:11:31 PM
Record Type: Record

To: Nancy A. MinfOME/EQOP

cc: Barry T. Clendenin/fOMB/EQOP, Mark E. Miller/OMB/EOP, Nani A.
ColorettifOMB/EOP

Subject: Conversation with Karen Nelson on Hyde Provisions

| spoke with Karen Nelson regarding the letter to the President that you faxed
to us last night. You had a question about the following statement in the

letter: "The Senate Finance Committee attached the same restriction (Hyde
Amendment) to the entire Medicaid program in addition to the Children's Health
Initiative.” This statement was not consistent with our understanding of what
was in the language. The following explanation is pretty long, but Karen's
points were complicated.

Senate Medicaid Language

Karen said that the statement refers to the provision in the Senate Finance
Medicaid language that appears on page 55 of the legislation, in the "sanctions
for noncompliance by managed care entities” section. States may impose
sanctions on managed care organizations that fail to substantially "provide
medically necessary items and services." However, for the purposes of this
sanction authority, the term "medically necessary" shall not be construed as
requiring an abortion be performed for any individual except in the cases of
rape, incest or life of the mother.”

She acknowledged that the provisicn in the SFC Medicaid language does not
really prohibit all Medicaid payments for abortion, it only means that if this
bill language passed @ndHyde language was no longer in the L/IHHS -  on |.M\ o Flaras,

appropriations bill,_a State would not be able to sanction a managed care i dees uailiing,
organization for refusing to provide abortion services (unless that abortion bt o wi.c. en ¢ < s

was necessary because of rape, incest or to save the life of the mother). e id e macle Maviced
: !

However, she said that the more important point was that the Majority had
changed the definition of "medical necessity" in the Medicaid statute.
Historically, Medicaid coverage of abortion services has ridden on the
interpretation of the term "medically necessary services” to include abortion
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services. The term "medically necessary" is not currently defined anywhere in
the Social Security Act, only in regulation.

Karen said that by changing the definition of "medically necessary"” to exclude
abortion services in the law (even though it is only for the purposes of
managed care sanctions and is not a blanket prohibition), the Majority is
chipping away at the current regulations which define "medically necessary"
services to include abortion services. Karen thought that because there is no
statutory definition of what is "medically necessary", courts could point to

this definition in the managed care sanctions section to overturn the
regulation.

She also said that she had heard “fifth hand" that somecne was planning to move

" to strike this provision on the Senate floor because it violates the Byrd rule.

House and Senate Children's Health Language

| asked her what she thought about the effect of the Hyde Amendment provisions
in the children’s health titles of the House and Senate bills. | indicated to

her that after a preliminary review, staff thought that the Hyde Amendment
language in the children's health titles prohibits the use of the funds

allotted under the new Title XXI for abortion (with exceptions for rape,

incest, and life of the mother). Under this interpretation, the Hyde

Amendment language would affect the child health funds allotted under this new
title, whether the States choose to use it for Medicaid or for the other

purposes.

She said that she thought the construction of the amendments in the children's
health titles was not clear. She said that, if it passed, it would probably be

left up to the discretion of lawyers in the Administration whether or not the
prohibition would apply to Medicaid spending under the new title, or just the
new children's grant program.

She said that some could argue that the prohibition applied to all of the funds
allotted under the children's health title, whether the State chooses to use

the funds for Medicaid or a new grant. She said, on the other hand, though,
one could also argue that the title allows states to spend Medicaid funds (from
the Medicaid appropriation} equivalent to the amount of funds allotted under
the new title. Under this scenario, the funds would come from the Medicaid
appropriation, and a State's allotment under the new title would be decreased
by an equal amount. Theocretically under this scenario, if there was no Hyde
Amendment on the Medicaid appropriation, Medicaid funds spent on children's
health would not be subject to the Hyde Amendment language in Title XXI.

She said that regardless of which interpretation is correct (which she said is
academic at this point), they will urge the leadership to remove the
restrictions.
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EXECUTIVE OFFICE OF THE PRESIDENT PUUV i FicnS
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MEMORANDUM

January 23, 1997

TO: Distribution

FR: Nancy-Ann Min ?\_’E),u\

RE: Treatment of Abortion-Related Provisions in the FY 1998 Budget

Attached is a list of provisions from FY 1997 appropriations bills relate to abortion. As
you know, the budget must indicate any changes we propose to make to these provisions. What
follows is a run-down of the provisions and what the Administration proposes to do. (HHS has
been consulted on the various provisions that apply to their programs and concurs with these
recommendations). Please feel free to call me, or my assistant Sarah Bianchi, at 5-5178 with
any questions or comments.

Section in ISSUE Provision in FY Recommended
FY1997 Provision 1997 Budget Position for FY
_ 1998

Hyde Amendment -- | Prohibits funding Proposed to delete Same as last year,
Medicaid (Labor, from being expended | provision but inserted | Delete provision and
HHS bill) for any abortion, footnote stating include FY 1997

except in the cases of | Administration will | footnote.

incest, rape, or to work with Congress

save the life of the to resolve.

mother.




Hyde Amendment - | Prohibits Federal Proposed to delete Delete provision and
Prisons (Commerce, | funding for abortion | the provision but include FY 1997
Justice bill) for Federal prisoners, | inserted footnote footnote.

except in the cases of | stating that

rape and incest, or Administration will

when the life of the work with Congress

mother is in to resolve.

endangered.
Hyde Amendment -- | Prohibits FEHBP Proposed to delete Same as last year.
Federal Employees | health plans from provision. Delete provision.
(Treasury, Postal bill) | covering abortion

except in cases of

rape, incest, and

when the life of the

mother is in danger.
Hyde Amendment - | Prohibits Federal and | Proposed to delete Same as last year.
D.C. (D.C. Bill) District funding for the provision. Delete provision.

abortion except in the
cases of rape, incest,
and when the life of
the mother is

endangered.
International Prohibits Federal Proposed to increase | Same as last year.
Family Planning funding for abortion. | funds from FY 1996 | Propose to increase
(Foreign Ops bill) Delays obligation of | enacted levels and funds and delete
population funds to delete provisions delay and metering
July 1, 1997. regarding delay and provisions.
Imposes monthly metering.

“metering”
requirements on
amount of funds
provided for -
international family
planning activities.




Embryo Research

Prohibits Federal

Footnote stating that

Same as last year.

family planning
decisions made by
minors.

(Labor, HHS bill) funds from being issue should not be Repeat footnote from
used for research addressed in FY 1997 Budget.
purposes and subjects | legislation.
embryo research to
the same restrictions
that apply to research
involving fetuses.

Family Planning Obey amendment to | Not Applicable; new | Retain (HHS says

(Labor, HHS bill) require family inFY 1997. this is similar to what
planning clinics to is already required by
certify that they regulation).
encourage family
participation in
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