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M’Tﬂ‘% Sylvia M. Mathews
06/13/98 03:37:33 PM

Record Type: Record

To: Edward W. Correia/WHO/EOP
cc: See the distribution list at the bottom of this message
becc:

Subject: Re: Self-assessment guide @

| agree with the recommendation. Let's pull the plug.
Edward W. Correia

]
Edward W. Correia

06/11/98 01:52:01 PM
Record Type: Record

To: Charles F. Ruff/WHOQO/EOP, Sylvia M. Mathews/WHO/EQOP, Maria Echaveste/WHO/EQOP

cc: Peter Rundlet/WHQ/EQP, Tanya E. Martin/OPD/EOP, Robert M. Shireman/OPD/EOP, Scott R.
Palmer/PIR/EOP
Subject: Seli-assessment guide

We met with the civil rights groups this morning to discuss the draft guide on affirmative
action for higher education. Representatives of DOJ and OCR were there as well.

There have always been some underlying difficulties in drafting this document. Unlike other
areas, e.g., benchmarking, federal hiring, and DOT rulemaking, this has not been an exercise in our
"mending" our own affirmative action policies. Instead, the idea has been to state the law as it now
stands in order to provide guidance to universities.

However, as the groups argued, it is impossible to state the law clearly and completely,
given that there are so many unanswered questions. The more specific the document, the more we
have to put our own interpretation on the Court's cryptic statements in this area, and the more we
make it difficult for others to argue their interpretations. On the other hand, if we issue a highly
general statement, the document is not really useful, and it certainly does not provide a "mend it,
don't end it" message.

As a result, there is a consensus among White House and agency staff that, for the time
being at least, we should abandon the effort to issue a document that purports to set out the law
of affirmative action in this area. We should continue doing what we have already been doing,
which is providing technical assistance to universities at conferences and in other informal settings.
This decision was somewhat painful given that DOJ and OCR staff have spent hundreds of hours in
drafting. However, they agree with this approach, too. In addition, we believe that we should look
for an opportunity to get out this basic message: the administration beilieves that affirmative action
in higher education is constitutional and strongly supports it. That message can be conveyed in
other ways, for example, in a statement by the POTUS this fall.

Consequently, our advice is not to issue this document and to tell the civil rights groups
informally of our decision. [ will wait to hear from you before | contact them.
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e /. William R. Kincaid
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Record Type: Record

To: Elena Kagan/OPD/EOP, Michael Cohen/QPD/EQP
cc: Julie A. Fernandes/OPD/EQP, Tanya E. Martin/OPD/EQP, Laura Emmett/WHO/EOP
bce:

Subject: Re: Admissions standards/Magnet schools grant applications [2’
FYL: This application, which we cleared, is scheduled for Federal Register publication on Friday.

-- Bill

William R. Kincaid

Lit?
5 @5 William R. Kincaid
™ 01/28/98 06:30:10 PM

Record Type: Record

To: Elena Kagan/OPD/EOP, Michael Cohen/OPD/EOP
cc: Julie A, Fernandes/OPD/EOP, Tanya E. Martin/OPD/EOP, Laura Emmett/WHO/EOP
bee: Records Management

Subject: Re: Admissions standards/Magnet schools grant applications iz‘,

Mike and Elena--

| spoke with Dawn about this again today. She is satisfied that the analysis of ED and DOJ that
the reducing/preventing/eliminating racial isofation aspect of the program meets the compelling
interests test under Adarand is consistent with the way the Administration has approached similar
issues, in light of the Magnet Schools program’s statutory grounding and history. Therefore, she
will be clearing this notice to go forward.

The issue of how this applies in the bth Circuit is not directly addressed by the notice and Dawn
feels it isn't necessary to resolve that prior to allowing the notice to go out. She wants to let ED
and DOJ sort this out some more before we weigh in.

Thanks.

-- Bill

William R. Kincaid



William R. Kincaid
01/24/98 01:18:19 PM
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Record Type: Record

To: Elena Kagan/OPD/ECP, Michae! Cohen/OPD/ECP

cc: Julie A, Fernandes/OPD/EOP, Tanya E. Martin/OPD/EOP, Laura Emmett/WHO/EQP
Subject: Admissions standards/Magnet schoois grant applications

Art Coleman in OCR called the other night to give us a heads-up about this, which involves
breaking some new legal ground. Dawn Chirwa left me a message Friday that she was reviewing
the application. Do you have any gut reactions/concerns on this issue? Art's summary of the
issues and status follows. Thanks.

---------------------- Forwarded by William R. Kincaid/OPD/EOP on 01/24/98 01:11 PM e ———--
T

T William R. Kincaid
01/22/98 10:12:02 PM

Record Type: Record

To: William R. Kincaid/OPD/EQOP

cc:
Subject: Magnet schooels grant applications

---------------------- Forwarded by William R. Kincaid/OPB/EOP on 01/22/98 10:12 PM -

Arthur_Coleman @ ed.gov
01/22/98 09:07:00 AM

Record Type: Record

To: William R. Kincaid

cc:
Subject: Magnet schools grant applications

Bill, it was good to talk with you last night, and as we discussed,
I'm forwarding a recap of the overview of where the Department is re
the magnet school application process.

WHAT'S NEW
The federal register notice announcing this cycle of grant

applications (which occurs every three years) will for the first time
include a discussion of strict scrutiny (compelling interest/narrow



an

tailoring) standards that must be satisfied in the event that race is

a factor in the admissions of the proposed grantees. This requirement
stems from the Adarand case. The last such notice, three years ago,
pre-dated Adarand.

In addition to the remedial and diversity interests that are

identified as compelling, we are setting forth the interest of
"reducing, preventing, or eliminating™ minority group isolation as a
compelling interest. Based on desegregation law as well as specific
language from the authorizing legislation, this represents a new
position by the federal government.

PROCESS

We have been in conversations with the Department of Justice for
months regarding these issues, and have complete agreement regarding
the standards and application of those standards with Civil Rights
Division, OLC, and the Associate Atty General's office. We are
awaiting a final word from the SG before proceeding with the
publication of the notice. Our best read at this point is that the

basics outlined above will be approved, with the question of whether
this comprehensive standard wiil apply in the Hopwood states.
{Although the notice doesn't address this level of specificity, it's
important that we see this the same way. Thus far, there is agreement
in ED and DoJ that Hopwood, for a host of reasons, is distinguishable
and would not control our analysis here.] Also, the Department has
discussed this, in general terms, with legal counse! in the WH--Dawn
and Rob. Dawn has a copy of the draft notice. (If you want the paper
on this, let me know.} '

There is real urgency in getting closure around these issues, as we

need to get the notices out so that the reviews and awards can be made
by mid-summer. The Department has been criticized in the past
regarding delays here, and all are working earnestly to ensure that we
build in enough time for the (increasingly) complex legal reviews of

the applications that will be required.

At the briefing with the Secretary yesterday, he underscored his
support for the positions we are taking, and urged expedition in our
move forward.

REACTION

We can expect some critics to complain that any use of race in this
context is unwarranted/uncailed for--in the post-Adarand/Hopwood
world. We can certainly expect some reaction on the new point
regarding the compelling interest of eliminating racial isolation.
Some may also question the "new" strict scrutiny requirements.

Don't hesitate to call any of the ususual suspects if you have
additional questions or need more information.

Thanks.
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National Tests and Civil Rights Issues

We are very concerned that your proposed national tests will be used for “high
stakes” purposes, such as retaining students in grade, when the test will not be
validated for those purposes. Why haven’t you been willing to simply prohibit the
use of these tests for high stakes purposes?

I believe strongly that when we set academic standards for students, we should require
students to meet the standards before passing them on to the next grade. That’s why I'm
opposed to social promotions; we don’t do any student a favor when we pass them along
even if they haven’t learned what they are supposed to. That is why I don’t want to
prohibit the use of national tests for high stakes purposes--if these tests are good measures
of the standards required by a state or city, then it should be able to use the tests as one
way to determine if a student should be promoted. However, just as I don’t want to
prohibit the use of these tests for high stakes purposes, I also don’t want to require that
they be used this way.

Let me also say that under our civil rights laws, it is clear that tests used to make
promotion, tracking, or other important decisions about individuals must be validated for
those purposes, and the school must be able to show that it is giving students a fair
opportunity to learn the material. Any state or school district that wants to use these tests
for high stakes purposes must assume the responsibility of demonstrating that the tests are
valid. And the Education Department’s Office of Civil Rights will be prepared to enforce
the civil rights laws to make sure this happens properly.

Finally, let me point out that the agreement I reached with Congress that enabled our
work on developing these tests to move forward placed responsibility for policy decisions
regarding the test -- including the purposes for which the test can be used -- in the hands
of the National Assessment Governing Board (NAGB). I know they will be looking at
this issue carefully.

You have proposed giving the 4th grade reading test only in English. This will be
unfair to Limited English-Proficient (LEP) students, who may have good reading
comprehension skills but may lack English language proficiency. LEP students will
therefore either do poorly on the test, or will be stigmatized by being excluded from
taking the test. Your own Title 1 program requires that students be tested in a
language that best enables them to demonstrate competency in the subject being
tested -- a requirement that your own testing proposal doesn’t meet.

Would you be willing to reconsider your position, and provide a Spanish-language
version of the test? Would you be willing to consider an arrangement in which LEP

students take the test in both English and in Spanish?

In order to succeed in school, students must be able to read well and independently by the



4th grade. In order to succeed both in school and in life, students must be able to read
well in English. That is why I believe our national standard for reading ought to require
students to demonstrate they can read well in English, and that is why our proposed test is
in English. I do not believe we should create a version of the test in Spanish or in the 100
other languages students in some school districts speak, because that would be counter to
the fundamental purpose of the test.
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TO : All OCR Staff

FROM Norma V. Cantd

Assistant Secretary for Civil Rights

SUBJECT

Fairness in Testing
FAIRNESS IN TESTING: AN OVERVIEW

I disagree with the proposition that. there are inherent
racially based differences in the capacity of the American
people to reach their full potential.

President Bill clinton, October 21, 1994
An invalid test cannot measure merit.

Hall Mississippi State Dept. of
Public Welfare, 542 F. Supp. 281, 311
(N.D. Miss. 1982), aff'd in relevant
part, 730 F. 2d 306 (5th Cir. 1%84).

BACKGROUND

The issue of fairness in testing and other assessment practices
is, at its core, a critical issue concerning access to education.
It was established as an OCR strategic plan high priority in 1993
following consultation both within and outside the Department.
OCR investigators have encountered testing and assessment issues
when they have addressed complaints on the subject of: the
disproportionate representation of minorities in specijal
education, the access of limited-English-proficient (LEP)
children to equal educational opportunities, and desegregation,
to name a few. This agency in the past has been guided on this
issue by court decisions and principles established through OCR
case-specific findings. There is no single document that has
synthesized these decisions and findings.

OCR has developed this guidance in order to provide our attorneys
and investigators with practical guidance on testing and
assessment principles that lie at the core of Title VI of the
Civil Rights Act of 1964 (Title VI} and Title IX of the Education
Amendnments of 1972 (Title IX) case law. This guidance also can
be helpful in explaining to recipients the standards by which
their compliance with Title VI and Title IX may be evaluated.
This will better encourage voluntary compliance as well as a
greater understanding of the testing and assessment parameters
that guide OCR investigations.
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The centrality of the issue of fairness in testing and assessment
is properly viewed as consistent with, rather than contrary to,
the push for high standards -- the cornerstone of many of the
Department's initiatives. OCR's focus on fairness in testing and
assessment helps to challenge the unfounded assumption that
minority students perform poorly because they lack the ability or
motivation to reach their full potential. All students need an
educational system which both expects high performance and offers
real and meaningful educational opportunities. Furthermore, the
fact that a recipient's use of a test is in violation of Title VI
or Title IX does not mean that the automatic response to remedy
the problem is to eliminate the test. Depending on the facts of
a given case, there are many permissible responses to correcting
a violation, which include: supplementing the use of the test
with other assessment measures; revising the test instrument
within a reasonable period of time to address compliance
concerns; substituting the test with another available instrument
that more appropriately measures what is intended to be measured;
and enhancing learning opportunities for students to perform well
on the test.

Significantly, OCR's focus on fairness in testing and assessment
does not purport to mandate in any way the content of school
curriculum. OCR's authority under Title VI and Title IX does not
involve setting curricula or levels of instruction for schools.
OCR's role, when necessary, is to ensure that students of all
races and both sexes have equal access to the curricula and
quality teaching that is offered to all.

It also is not OCR's intent or mandate to ensure equal outcomes
by race, national origin, or gender. Rather, the focus of OCR,
as reflected in the attached Guidance developed for OCR attorneys
and investigators, is on principles of fairness in testing and
assessment that are designed to ensure that all students have
equal educational opportunities. Fairness in testing and
assessient is essential to assuring that equal opportunities to
educational excellence are provided regardless of race, national
origin or gender so that all students may attain high standards.

S8COPE OF THE GUIDANCE

The attached Guidance provides an overview of the use, and
misuse, of tests for making high stakes educational decisions,
such as those that involve: school admissions; scholarship
awards; evaluation for placement in gifted and talented programs;
programs for LEP students; special education programs; vocational
education counseling; and diploma awards. A glossary on a number
of concepts fundamental to test validation is found at Tab C. 1In
addition, more specific guidance is available on the placement of
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minority students in special education. See Memorandum to All
OCR Staff (July 6, 1995) (addressing Minority Students and
Special Education).

The Guidance applies to norm—referenced and criterion-referenced
tests' as well as to professionally designed alternative forms of

- assessment, which are used for making "high stakes" educational

decisions. The Guidance does not cover teacher-created classroom
tests nor does it apply to modifications of tests and/or testing
conditions required for the purpose of accommodating individuals
with disabilities under Section 504 of the Rehabilitation Act or
the Americans with Disabilities Act (ADA). Although the legal
theories of discrimination discussed in this Guidance are
generally applicable to OCR investigations involving compliance
with Section 504 and the ADA, an additional analysis regarding
testing accommodations provided to individuals with disabilities
is also required. This analysis is beyond the scope of this
Guidance.

BASES OF THE GUIDANCE
Professional Standards

As reflected in the Guidance, OCR adheres to generally accepted
professional standards for evaluating standardized tests, such as
those described in the Standards for Educational and
Psychological Tests prepared by a joint committee of the American
Psychological Association, the American Educational Research
Assocjiation, and the National Council on Measurement in
Education; the Code of Fair Testing Practices in Education
prepared by the Joint Committee on Testing Practices; and the
EEOC Guidelines on Employee Selection Procedures. At OCR's
request, the Board on Testing and Assessment (BOTA) of the
National Academy of Sciences reviewed an earlier draft of the
Guidance and provided comments in writing. Many of the comments
have been incorporated into the Guidance, including further
clarification of the scope of the Guidance and explanation of
concepts relating to test validation and reliability. BOTA's

! Norm-referenced tests are tests used to identify an

indiv1dua1's performance in relation to the performance of other
people in a specified group on the same test. American

Psychological Association Standards for Educational and
Psychological Testing (1985) (APA Standards) at p. 92.
Criterion-referenced tests allow users to make score
interpretations in relation to a functional performance level,.
APA Standards at p. 90. In other words, criterion-referenced
tests are designed to measure to what degree a learner has
mastered a certain skill.
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comments have helped to ensure that the Guidance is consistent
with professional standards and that it is educationally sound.

Legal Btandards

The Guidance provides that when OCR investigates allegations
involving discriminatory test use by a recipient, OCR may look at
evidence under ‘two separate legal theories of discrimination:
disparate treatment and disparate impact. Each theory is based
on settled legal principles and neither breaks any new legal
ground.

A disparate treatment analysis is used by OCR to determine
whether a policy or practice regarding testing is being applied
differently by a recipient to an individual student or group of
students of a particular race, national origin, or gender,
without a legitimate, nondiscriminatory reason. Under this
analysis OCR would determine, for example, whether black students
and white students are being tested under different conditions or
whether students with the same test scores are being treated
differently by a recipient. If this is established, a recipient
would have the opportunity to provide a legitimate, _
nondiscriminatory reason for the difference in treatment. If OCR
determines that the reason is not a pretext for discrimination,
the difference in treatment would be permissible under Title VI
and Title IX.

Under a disparate impact analysis, OCR's focus would not be on
the treatment of students, but rather on the effects of the
application of a facially neutral policy regardless of whether
the adverse consequences for a particular race, national origin,
or gender were intended. Under a disparate impact analysis,
further investigation will be triggered when the use of a test
creates a significant difference in the granting or denial of
benefits or opportunities on the basis of race, national origin
or sex. Tests that have a disparate impact on the basis of race,
national origin, or gender must be educationally necessary;
otherwise, they are not permissible under Title VI or Title IX.
Educational necessity requires a showing that a test is valid and
reliable for the purpose for which it is being used and that
there is no alternative available with less disparate impact that
still serves the recipient's educational purpose. If validity
and reliability have been demonstrated by the recipient, OCR has
the burden of showing that an alternative is available that has
less disparate impact and that would serve the recipient's
educational purpose. The recipient's failure to use such an
alternative would violate the civil rights statute(s) and should
be remedied.
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QUEB'I'IONB uoi'.nnbm:ssnn BY THE GUIDANCE'

What questions are not answered by this guidance? "First and
foremost, the investigative guidance, like other guidance issued
by OCR, see 59 Fed. Reg. 11448 (March 10, 1993) (addressing
Racial Incidents and Harassment), does nbt purport to define the
kinds of cases that may be targeted for compliance reviews on-
this issue. Targeting decisions, made preliminarily by the
enforcement offices, are based on a wide range of criteria: the .
degree of disparities in the provision of educational services,
complaints received, information about the progress (or lack of
progress) which a recipient has attempted or made over time to
address a particular civil rights issue, information received
from recipients or interest groups, and reasoned judgment that an
array of factors merits the use of resources in a proactive
review of a recipient's compliance with civil rights obligations.

Secondly, this guidance is not intended to serve as a "“cookie
cutter” model for all testing decisions that are made in the
field. There are many types of tests -- and this quidance is
limited to "high stakes" tests, as defined in the guidance. It
is not intended to apply to tests, for instance, that are used to
measure student or institutional advancement but for which no
high stakes consequences for individual students are tied.
Moreover, as with other investigative guidance, it should be read
as guidance for OCR lawyers and investigators =-- nothing more,
and nothing less. This means the Guidance should be read as an
explanation of the legal and conceptual framework needed for
understanding the issues raised by challenges to testing and
assessment practices. As such, the model (and pragmatic)
investigative questions should be viewed as a starting point for
assisting our employees with questions of great complexity. They
do not define the "floor" of what must be asked any more than
they define the "ceiling" of what may be asked. Those decisions,
fundamentally, are best left to the OCR investigators and lawyers
who are dealing with the specific cases and who know the
recipients best.

Finally, and importantly, this guidance is not intended to
represent any intention on the part of OCR to hold itself out as
"the expert" on testing issues. Far from it, and as the Guidance
explicitly recognizes, the expert judgments regarding complex
determinations, e.q., validlty, must be left to the educational
experts on that subject.

CONCLUSION

Guidance in this area should have immediate application for OCR
investigations and have a positive impact on removing artificial
barriers -- based upon race, national origin, or gender -- to
educational opportunities and benefits.



INVESTIGATIVE GUIDANCE -
I. Introduction

When tests are used to make educational decisions, they should be
used to measure students' abilities, knowledge, or
qualifications, regardless of race, national origin, or gender.
Civil rights concerns arise when test uses do not satisfy this
standard; the result is that equal opportunity may not be a
reality for many students. This guidance outlines the
requirements of Federal law prohibiting misuse of tests and other
assessment procedures that result in discrimination based on
race, national origin, or gender. It is designed to provide a
general analytical framework under Title VI and Title IX for
determining the proper use of tests in the educational context.

OCR staff are encouraged to use this guidance, along with the
attached Compendium of Legal and Technical Resources, as a basis
for framing investigations in which test scores are used as a
basis for educational decisions. Materials located at Tab A
cutline the statistical framework for establishing disparate
impact. Materials at Tab B provide a sample approach to the
collection of information on the issue of educational necessity.
Tab C provides a glossary of terms relating to test validity.

In evaluating a test or other assessment procedure, it is
important to consider how the test is being used. In some cases,
it may be used to make a certification or selection decision
(e.g., admission to a school, awarding of a scholarship, or
teacher certification). In other cases, it may be used to
classify students (e.g., to identify students as needing special
education or special language services or as gifted and
talented). 1In both cases, the test may be designed and/or used
as just one part of a multi-component assessment process. If so,
its use should be evaluated in that context.

II. Jurisdiction

In all cases, OCR must first decide whether it has jurisdiction
over claims involving discriminatory use of educational tests.
Under the Civil Rights Restoration Act of 1987, OCR generally has
institution-wide jurisdiction over a recipient of Federal funds.

If an institution receives Federal funds, requirements of Title
VI and Title IX apply to all of the academic, athletic, and
extracurricular programs of the institution, whether conducted in
- facilities of the recipient or elsewhere. Title VI and Title IX
cover the uses of property that the recipient owns and the
activities that the recipient sponsors. Title VI and Title IX
cover these operations, whether the individuals involved in a
given activity are students, faculty, employees, or other
participants and outsiders.
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III. Disparate Impact Analysis

OCR may apply a disparate impact analysis to allegations
involving discriminatory test use by recipients. Under this
analysis the use of any educational test which has a significant
disparate impact on members of any race, national origin, or
gender group is discriminatory, and a violation of Title VI
and/or Title IX, respectively, unless it is educationally
necessary.

In applying a disparate impact analysis, OCR staff should address
the following questions::

A. Does the recipient's use of an educational test result in
the significantly disproportionate denial of an educational
benefit or opportunity to members of a particular race, national
origin, or gender?

B. If so, does the recipient.have evidence that the test is
valid and reliable.under professionally accepted standards for
the purpose for which the recipient has chosen to use it?

C. If so, do there exist alternative forms of assessment which
would substantially serve the recipient's stated purpose and are
valid and reliable for that purpose, but which have less of a
disparate impact on members of the race, national origin, or
gender group?

Each question is discussed in more detail below. Where, based on
the evidence obtained in an investigation, OCR finds that the use
of a test or assessment procedure caused or contributed to a
disparate impact on members of a particular race, national
origin, or gender (the first question), and the test or procedure
does not meet the legal standard of educational necessity (the
second and/or third question(s)), OCR should conclude that there
was discrimination in violation of Title VI or Title IX under
this disparate impact analysis.

A. Establishing Disparate Impact

Under a disparate impact analysis, a recipient's use of an
educational test that causes or contributes to a disproportionate
denial of an educational benefit or opportunity to members of a
particular race, national origin, or gender is sufficient
information to indicate a possible failure of compliance which
should be investigated further.

Addressing whether there is disparate impact requires a three-
step statistical analysis. (Tab A.) OCR staff have access to
statistical references, including a computer disk containing the
"z" test. OCR staff also have access to published, commercially
available statistical packages, such as SPSS.
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B. Establishing Educational Necessity

once OCR has determined that there exists a possible failure of
compliance through a disparate impact theory of discrimination,
OCR will determine whether the recipient can establish/prove that
the use of the test or assessment procedure is educationally
necessary.’ The use of a test or procedure which has a disparate
impact on members of any race, national origin, or gender is
diecriminatory, and is a violation of Title VI or Title IX,
unless it is educationally necessary, i.e., it is valid and
reliable, and there is no alternative with less disparate impact
that still meets the recipient's educational needs.

In evaluating the validity and reliability of a test or
assessment procedure, OCR will rely upon generally accepted
professional standards such as those described in the Standards
for Educational and Psychologlcal Testing prepared by a joint
committee of the American Psychological Association, the American
Educational Research Association, and the National Council on
Measurement in Education; the Code of Fair Testing Practices in
Education prepared by the Joint Committee on Testing Practices;
and the EEOC Guidelines on Employee Selection Procedures. All
decisions as to whether a test or procedure has met
professionally accepted standards will be made by experts.

A proper determination of educational nece551ty requires OCR to
request information from the rec1p1ent concerning the testing and
assessment procedure under review and the availability of
suitable alternatives that have less disparate effect. During an
administrative enforcement proceeding, the recipient has the
burden of showing that the assessment process is valid and
reliable, while OCR has the burden of showing that there are
suitable assessment alternatives that have less disparate impact
but still meet the recipient's educational needs.

? There are certain types of test misuse where a recipient
will not be able to meet the standard of educational necessity.
For example, OCR may find a vioclation of Title VI or Title IX if
a test or other assessment procedure has a disparate impact and
is clearly not being used for the purpose(s) for which it was
designed. Such misuse includes the situation where a test is
being used as the sole or principal criterion for making
educational decisions and it was clearly not designed to be used
as such. In such cases, no further analysis is required. If a
recipient can show that a test or assessment procedure with a
disparate impact is being used correctly, OCR must proceed with
the educational necessity inquiry -- requesting additional
information from the recipient about the validity and reliability
of the test and, if necessary, exploring possible alternatives.
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1. v#lidation standards’

Validation,lgenerally,,is a process of evaluating the degree to
which a test: measures what it claims to measure; is administered
in the correct manner; and leads to legitimate inferences. More
specifically, a test or assessment procedure will be valid when:
N ' -
* it measures the construct (characteristic, property,
‘ skill, ability, capacity, or behavior) it was intended
to measure;

* it is administered in a correct and appropriate manner,
with regard to: testing setting, testing procedure
(including the qualifications of the test-giver and the
manner in which the test is given), and tested sample
of people (e.g., using a test validated for adults to
assess children would be improper)‘; and

* the inferences drawn. from the resulting data are
correct and appropriate.’

A test may be valid for one educational purpose, but not wvalid
for another. Thus, a decision by OCR regarding whether a test is
valid under the circumstances of a particular case is an
inherently fact- and case-specific decision.

* The inclusion-in the Guidance of a discussion of
validation standards is intended to guide investigators in
gathering information about available validation studies. Again,
the discussion is not intended to establish new standards for
determining validity, but to reflect existing professional
standards. However, it should be noted that the Standards for
Educational and Psychological Testing, which was published in
1985, is currently being revised.

! Improper test administration can also be an issue in
disparate treatment, as discussed below.

> Indeed, it may not be technically correct to refer to a
test or assessment procedure as being valid. Rather, it is the
inferences and interpretations drawn from the responses to the
test or procedure that must be valid. However, for simplicity's
sake, this guidance will use the more common approach of
referring to the test or procedure as being valid for the purpose
for which it is being used.
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There are various types of test validity evidence, including
(among others) content validity, criterion validity (including
concurrent validity and predictive validity), and construct
validity.® The types of validity evidence required for a
particular test should be appropriate to the nature and purpose
of the test. Generally, a recipient is required to demonstrate
only the types of validity for a particular test that are
appropriate to the nature and purpose of the test.

Content-related validity is required when a recipient is using a
test to measure the acquisition of specific knowledge or academic
skills. Por example, a statewide proficiency test designed to
demonstrate acquisition of educational information and/or skills
and used as a condition for a diploma would be subject to an
assessment of its content validity. Content validity is
determined by the degree to which empirical ev1dence, produced in
conformity with accepted professional standards’, indicates

that the questions, tasks, or items on the test or assessment
procedure do reflect and are representative of the knowledge
and/or skills appropriate to the subject area being tested.

In determining a test's content validity, it may be appropriate
to also determine the instructional validity related to the test.
Instructional valldlty determines the degree to which a school
provides instruction in the knowledge and skills measured by the
test. For example, a statewide proficiency test could be subject
to an assessment of whether the test items reflect and are
representative of the content areas tested (content validation)
and also an analysis of the degree to which the schools in the
State provide adequate instruction in those content areas
(instructional validation).

Criterion-related validity is demonstrated when scores on a test
or assessment procedure are related to the examinee's performance
on some  other measure, which is known as a criterion. 1In
educational settings, the two forms of criterion validity most
frequently encountered are predictive validity and concurrent
validity.

Predictive validity should be empirically demonstrated,
consistent with accepted professional standards, when a recipient
is using test scores to predict students' future performance in a
particular program, school, or curriculum. For example, a test

[
Tab C.

Other types of validity are described in the Glossary at

" It is important to note that accepted professional

standards have two major components: 1) professionally accepted
research designs, and 2) professionally accepted statistical
evaluations and demonstrations.
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which was designed to predict applicants' ability to earn a
degree in mechanical engineering and used by a recipient to
accept or reject applicants to its mechanical engineering
program, would be subject to a predictive validity evaluation.
This evaluation might involve, for example, the demonstration
that the test scores correlate significantly with success in the
mechanical engineering program.

Concurrent validity is a form of criterion validity which
demonstrates a relationship between test scores and current
performance on another relevant criterion. For example,
concurrent validity evidence supportive of a test would consist
of empirical evidence demonstrating that current scores on the
test are significantly related to some other relevant current
performance criterion, which can include other tests and
assessments, grades, portfolio exhibits, or any other relevant
indicator of current performance. The demonstrations of
concurrent validity should also conform to accepted professional
standards. :

Construct validity is both the most general type of validity and
also the most complex form of validity. Construct validity is an
assessment of the extent to which a test is a measure of a
particular construct or psychological concept (a characteristic,
property, skill, ability, capacity, achievement, or behavior),
that the test is supposed to measure, and also, of the extent
that the empirical results obtained from the test conform to
existing theoretical formulations concerning the construct.
Usually, the relationship of the construct to relevant
theoretical formulations is quite complex. Thus, the construct
validation of a test is not, in most instances, completely or
adequately demonstrated by any single study.

Rather, the construct validation of a test usually involves a
series of studies, using a variety of reseach methodologies. It
is also usually the case that the evaluation of a test's
construct validity will include evidence regarding the other
forms of validity discussed above.

2. Establishing validity

In appropriate cases, OCR staff will gather information relating
to validation issues. Tab B provides guidance on the types of
questions to ask and information to obtain regarding validity and
the other aspects of educational necessity. Given the fact-
specific nature of OCR's case work, these sample questions should
be considered as starting points for appropriate inquiry. In
most cases, these questions should be refined, modified, and
supplemented based on the advice of testing and/or other
education experts. Prior to requesting any validity evidence
from a recipient, OCR staff should first find out if OCR already
has any relevant documentation on the test or assessment
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procedure at issue. All decisions as to whether a test or
procedure has met professionally accepted standards will be made
by experts. , '

In evaluating the adequacy of the empirical evidence proffered by
a recipient to establish that the use of a test or assessment
procedure is educationally necessary, OCR will use the
professionally accepted standards cited in this quidance and will
additionally rely upon the recommendations of experts from within
and outside the Department. The following guidelines should be
considered when evaluating evidence of validity:

a. No assumption of validity. The general
reputation of a test, its author, or its
publisher, or casual reports of its validity are
not evidence of a test's validity. OCR will not
assume that a test is valid based on a test's name
or descriptive labels; promotional literature
about the test; data regarding the frequency of a
test's use; or testimonial statements and
credentials of test publishers, consultants, or
recipients which have previously used the test.

A recipient may rely upon portions of a
publisher's test manual as evidence of validity;
however, a test manual is not presumptive evidence
of validity. During the course of an
investigation, there should be evidence of
specific studies cited in the manual which show
that the test is valid according to professionally
accepted standards. These studies may be obtained
by the recipient as a response to an OCR request
for evidence of validation and need not be
routinely maintained by the recipient.

b. Acceptable types of validity evidence.
Recipients may support the use of a test through
validity studies of the same test conducted by the
recipient, other schools, test publishers or
distributors, or professional researchers. Such
validity studies must show that the use of the
test by the recipient is the professionally
accepted eguivalent to the use for which the test
was validated.

c. Statistical relationships. As one part of
the process of showing that a test or procedure is
valid, the degree of relationship between test
scores and performance criteria should be
evaluated and determined. This may be done by
recipients (or other researchers)} using
professionally accepted research and statistical
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procedures.
3. Establishing Reliability

Along with evidence of a test's validity, OCR will consider
evidence of a test's reliability over time. Evidence of
reliability must conform to accepted professional standards.
Reliability may be affected by the type of assessment procedure
at issue, e.g., a standardized test versus a performance-based
assessment.’®

4. Alternative Testing and Assessment Procedures

Even if a recipient can show that a test or assessment procedure
is valid and reliable, OCR may consider the recipient's continued
use of the test or procedure in violation: of OCR regulations if
one or more testing instruments or procedures are available as an
alternative to the challenged test or procedure, and if any
alternative 1) substantially serves the educational purposes for
which the test or procedure is used, 2) is valid and reliable for
those purposes, and 3) would have a lesser disparate impact.

In evaluating the suitability of any alternatives, OCR should
compare the validity and reliability of those alternatives with
the validity and reliability of the challenged test or procedure.
Where the use of a test or procedure offers only minor
improvements in validity and reliability over available
alternatives, OCR should closely examine the test or procedure
for evidence that it is necessary to achieve the recipient's
purpose.’

® Performance-based assessment requires students to generate

rather than choose a response. Students are required to actively
accomplish.  complex and significant tasks, while bringing to bear
prior knowledge, recent learning, and relevant skills to solve
problems. Demonstrations, written or oral responses, journals
and portfolios are examples of performance-based assessment.
Herman, J.L., Aschbacher, P.R., & Winters, L. (1992). A Practical
Guide to Alternative Assessment. Alexandrla, VA: Association for
Supervision and Curriculum Development.

° It is good educational practice for recipients using tests
or procedures that have disparate impact to inguire into
alternative testing instruments or assessment procedures that
would provide students with equal access to the recipient's
programs and benefits.
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C. Use of Educationally Necessafy Tests or Procedures
1. 'Cutoff 8cores.

In determinlng whether a test or procedure with a disparate
impact is educationally necessary, OCR will look to how the test
or procedure is actually used by the recipient. 1In some cases, a
test or assessment procedure may be used without a specific
passing or cutoff score. 1In other cases, a score may be set,
either by the test developer or the test user. Standard 6.9 of
the 1985 Standards for Educational and Psychological Tests states
that "{w)hen a specific cut score is used to select, classify or
certify test takers, the method and rationale for setting that
cut score, including any technical analyses, should be presented
in a manual or report." OCR will consider this information in
determining whether the cutoff score used by the recipient was
set by some systematic process that reflects the good faith
exercise of professional judgment.

2. Affirmative Action

When a recipient has previously been found to have discriminated
against persons on the basis of race, national origin, or gender
or when the recipient is attempting to overcome the effects of
conditions which resulted in limiting participation on those
bases (e.g., attempting to enroll a more diverse student body),
permissible affirmative action may include using test or
assessment results in a different manner for members of a
particular race, national origin, or gender.®’

D. Remedies Under A Disparate Impact Analysis
Should a violation be identified, OCR will utilize a range of
remedies to assist recipients in complying with Title VI and
Title IX -- remedies which ensure equal access and promote
educational excellence.

In any agreement with a recipient to remedy the effects of
discriminatory test use, OCR should identify:

1) specific acts or steps the recipient will take to
bring the recipient into compliance with the law;

2) the timetable for implementing eéch act or step; and

1 Also see discussion of disparate treatment below, as to

how affirmative action can be a legitimate nondiscriminatory
reason for using a test or procedure differently based on race,
gender, or national origin.
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3) a specific timetable for submission of
documentation.

All agreements should be crafted with a view toward effective
monitoring, and permit flexibility to assist recipients in both
complying with civil rights statutes and meeting their-
educational goals.

Examples of remedial efforts may include, but are not limited to,
the following provisions. Where appropriate, a corrective action
agreement may include the continued use of the test or procedure
in conjunction with other criteria. OCR may require a recipient
that has not previously considered using additional testing
instruments or assessment procedures as an alternative to the
test or procedure that has been found to violate Title VI or
Title IX to implement alternatives that 1) substantially serve
the educational purposes for which the challenged test or
procedure is used, 2) are valid and reliable for those purposes,
and 3) have a lesser disparate impact. Additionally, there may
be cases where OCR may also require complete suspension of the
use of a test if a less discriminatory alternative is available,
or if a recipient has shown bad faith in the use, or
justification of the use, of a test. Also, where appropriate, a
corrective action agreement may include providing students with
learning opportunities to permit them to master material covered
by a test.

IV. DIFFERENT TREATMENT ANALYEIS

If warranted by the nature and scope of the allegations or
evidence, OCR will undertake a different treatment analysis, as
described below, to determine whether the recipient administered
a test or assessment procedure differently or used scores
differently for students of a particular race, national origin,
or gender, without a legitimate, nondiscriminatory reason.

Tests and assessment procedures must be administered and scores
used in the same manner regardless of race, national origin, or
gender. Even if a test or procedure is supported by sufficient
evidence of educational necessity, a recipient may still be in
violation of Title VI and/or Title IX if the test or procedure is
administered differently or the scores are used differently for
students of a particular race, national origin, or gender without
a legitimate, nondiscriminatory reason.

A different treatment analysis can be pursued on a class-wide or
individual basis. A class-wide pattern and practice approach
will be more effective than an individual approach in identifying
systemic problems. The pattern and practice case begins with a
statistical demonstration similar to the one that begins a
disparate impact case. However, if this disproportion is not the
result of the application of a neutral policy, procedure, or
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practice, OCR will also consider whether there is evidence of a
pattern and practice of different treatment and the analysis
discussed below should be followed.

In applying this different treatment analysis, OCR staff should
address the following questions:

1. In the administration of a test or procedure or in the use
of scores for the granting or denial of an educational benefit or
opportunity, did a recipient treat an individual or group
differently than another individual or group, where they are
similarly situated except for their race, national origin, or
gender?

2. Did the circumstances of the test/procedure use provide a
legitimate, nondiscriminatory reason for the different treatment?

3. Was the reason given by the recipient actually a pretext for
discrimination?

Where, based on the evidence obtained in the investigation, OCR
finds that a recipient administered a test or assessment
procedure or used scores differently based on the race, national
origin, or gender of test-takers, without a nondiscriminatory,
nonpretextual reason, OCR may conclude there was discrimination
in violation of Title VI or Title IX under the different ‘
treatment analysis.

Oon the other hand, if OCR finds that the reason for the different
treatment was, e,dg.,: 1) the provision of testing accommodations
or auxiliary aids to gualified individuals with disabilities as
required by Section 504 of the Rehabilitation Act of 1973 or -
Title II of the Americans with Disabilities Act of 1991; or 2)
voluntary or remedial affirmative action undertaken in accordance
with this guidance and the regulations that implement Title VI
and Title IX, OCR may find that the recipient had a legitimate
nondiscriminatory reason for the different treatment and may find
no violation under this theory.

v. ANALYSIS WHERE PRIOR DUAL SYSTEM

The use of any educational test or assessment procedure may be a
violation of Title VI if its use is a vestige of the previously
segregated system -~ i.e., it is a policy and practice traceable
to the prior system. Additionally, the use of any test or
procedure that, in reality, perpetuates the effects of previous
discrimination may violate Title VI. Recipients that have
operated dual systems and have not been declared unitary have an
obligation to dismantle their prior de jure segregated systems.
Such recipients have an obligation to identify, consider and
implement less discriminatory criteria consistent with sound
educational policy, to the extent practicable. Once it is
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established that a test or procedure is traceable to prior de
jure segregation, the recipient must demonstrate either (1) that
the test or procedure has no current segregative effects, or (2)
that there are no less segregative alternatives to the test or
procedure that are practicable and educationally sound.



GOKPBNDIUM OF LEGAL AND TECHNICAL RESOURCES

This compendium provides an outline of key legal and technical
resources to serve as a reference to OCR staff when investigating
discrimination in the use of educational test or assessment
procedures.

The investigation and analysis of disparate impact cases under
Title VI of the Civil Rights Act of 1964 (Title VI), 42 U.S.C.

§ 2000d, and Title IX of the Education Amendments of 1972 (Title
IX), 20 U.S5.C. § 1681, rely, to a large extent, on case law
developed under Title VII of the Civil Rights Act of 1964,

42 U.S.C. § 2000e, which prohibits discrimination on the basis of
race, color, national orlgin, gender, and religion in employment.

See
Department of Education, No. 84-VI-16 (Civil Rights Reviewing
Authority 1987); United States v. LULAC, 793 F.2d 636, 648-49
(5th Cir. 1986); Gegrgia,sxat_e_cgnf_er_ens_e_gf_ﬂnam:hes_of_mcuL
Georgia, 775 F.2d 1403, 1417 (11th Cir. 1985); NAACP v. Medical
Center, Inc., 657 F.2d 1322 (3rd Cir. 1981). 1In addition, this
guidance relies on the Uniform Guidelines on Emplovee Selection
Procedures, 29 C.F.R. § 1607 et seq., regulatlons published by
the Equal Employment Opportunity Commission in 1978, which
implement Title VII as it relates to employee selection,
including the use of employment test or assessment procedures.

I. JURISDICTION

OCR must first decide whether it has jurisdiction over a claim
involving the discriminatory use of an educational test or
assessment procedure. OCR has jurisdiction if a test or
assessment procedure is created or administered by an elementary,
secondary, or postsecondary school or institution, or other
entity that is a recipient of Federal funds, or if test or
assessment procedure scores are being used by such an entity.

A. Title VI and Title IX Prohibit Discrimination in
Federally Funded Programs and Activities

Title VI prohibits race and national origin discrimination
in programs and activities that receive Federal f1nanc1a1
assistance, Title IX prohlblts gender discrimination in
education programs that receive Federal financial
assistance. See also 34 C.F.R. Part 100 (regulations
implementing provisions of Title VI) and 34 C.F.R. Part 106
(regulations implementing provisions of Title IX).

B. OCR Has Institution-wide Jurisdiction
Under the Civil Rights Restoration Act of 1987, OCR

generally has institution-wide jurisdiction over a recipient
of Federal funds. See 42 U.S.C. § 2000d-4 (1989).
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c. Specific Discriminatory Actions Prohibited

The regulations implementing Title VI do not specifically
address the use of tests and assessment procedures, but do
include a general provision prohibiting race discrimination.
34 C.F.R. § 100.3(b) (5).

The regulations implementing Title IX specifically prohibit
the discriminatory use of tests or assessment procedures in
admissions, 34 C.F.R. § 106.21, employment, 34 C.F.R.§
106.52, and counseling, 34 C.F.R. § 106.36. Title IX
further prohibits discrimination in areas in which test or
assessment procedure results are often used to allocate
benefits and opportunities. See 34 C.F.R. § 106.37(a)
(prohibition against discrimination in financial aid awards
and against assisting any entity which provides financial
aid to students in a manner which discriminates based on
gender); 34 C.F.R. §106.31(b) (6) (prohibition against
providing "significant assistance" to entities which
discriminate on the basis of gender in providing any aid,
benefit or service to students or employees}.

See also 34 C.F.R. § 100, Appendix B, part K (Guidelines for
Eliminating Discrimination and Denial of Services on the
Basis of Race, Color, National Origin, Gender, and Handicap
in Vocational Education Programs) (“if a recipient can
demonstrate that . . . criteria [that disproportionately
exclude persons of a particular race, color, national
origin, gender, or disability] have been validated as
essential to participation in a given program and that
alternative equally valid criteria that do not have such a
disproportionate adverse effect are unavailable, the
criteria will be judged nondiscriminatory. Examples of
admission criteria that must meet this test or assessment
procedure are ... interest inventories ... and standardized
test or assessment procedures").

II. DIBPARATE IMPACT ANALYSIS

Because the regqulations that implement Title VI and Title IX
incorporate an effects standard, a recipient's use of facially
neutral policies that have a disparate impact on the basis of
race, national origin, or gender may constitute a violation of
Title VI or Title IX. i ! i i

, 463 U.S. 582 (1983) Lau v, Nichols,
414 U.S. 563 (1974); See also Memorandum from the Attorney
General for Heads of Department and Agencies that Provide Federal
Financial Assistance, "Use of the Disparate Impact Standard in
Administrative Regulations under Title VI of the Civil Rights
Act," July 14, 1994.
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A. Establishing Disparate Impact

There is no rigid mathematical threshold that must be met to
demonstrate a disparate impact.

and Trust, 487 U.S. 977, 994-95 (1988) ("statistical
disparities must be sufficiently substantial to raise ... an
inference of causation," i.,e., "show that the practice in
question caused the exclusion of applicants for jobs or
promotions because of their membership in a protected

group") .

Groves v, Alabama State Board of Education, 776 F.Supp.
1518, 1523-1529 (M.D. Ala. 1991) (discussion on establishing

a statistical prima facie case of disparate impact).

Georgia State Conference of Branches of NAACP, supra at 1421
("Generally, to establish a prima facie case of disparate
impact based on race the plaintiffs must show that the
defendants' racially neutral practice detrimentally affects
persons of a particular race to a greater extent than other
races. . . ").

EEOC Guidelines, 29 C.F.R. § 1607.4(D) (discussion of
statistical evidence of disparate impact).

B. Establishing Educational Necessity

The use of an educational test or assessment procedure which
has a disparate impact on members of any race, national
origin, or gender group is discriminatory, and a violation
of Title VI or Title IX, unless the recipient justifies the
use as educationally necessary.1 See Board of Education v.
Harris, 444 U.S. 130, 151 (1979) (in disparate impact cases
in the education context defendants are required to show an
educational necessity instead of a business necessity);

, 401 U.S. 424 (1971) (sets
similar standard for disparate impact of an employment test
or assessment procedure); Branches of NAACP v, State of
Georgia, 775 F.2d 1403, 1417 (11th Cir. 1985); and Sharif v.
New York State Education Department, 709 F.Supp. 345
(S.D. N.Y. 1989) (standard for disparate impact of an

11 There are certain types of test misuse where a recipient
will not be able to meet the standard of educational necessity.
For example, OCR may find a violation of Title VI or Title IX if
a test or other assessment procedure has a disparate impact and
is clearly not being used for the purpose(s) for which it was
designed. Such misuse includes the situation where a test is
being used as the sole or principal criterion for making
educational decisions and it was clearly not designed to be used
as such. In such cases, no further analysis is required.
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educational test or assessment procedure is educational
necessity).

See also Memorandum from then Acting Assistant Secretary for
Civil Rights, Alicia Coro, to then Acting Regional Civil
Rights Director, Region Vv, Linda A. McGovern (PCD # 70
October 22, 1986) (standard in case involving alleged
disparate impact of LSAT scores as an admissions criterion
at DePaul University College of Law and Illinois Institute
of Technology/Chicago/Kent College of Law, is educational
necessity).

Whether a test or assessment procedure is educationally
necessary depends on whether 1) the test or assessment
procedure is valid for the purpose for which it is being
used and 2) the test or assessment procedure is the least
discriminatory alternative for allocating the benefit or
opportunity. Sharif, supra; State of Georgia, supra; cf.
Final Order of the Civil Rights Reviewing Authority, Dillon
County School District No. 1, Docket No.84-1IV-16.

The Guidance is consistent with professional standards -

See APA Standards; Code of Fair Testing Practices in
Education; andEEQQ_Guidglmgs

1. validity

Memorandum from Harry M. Singleton to John E. Palomino
(PCD # 57 April 4, 1985)(valid test or assessment
procedures "successfully measure what they claim to
measure; are used only for the specific purpose(s) for
which they were developed; and, are administered in
conformance with the instructions provided by the
publisher").

See APA Standards at p. 11 (defining criterion-related
evidence) and standard 1.11, 1.12, 1.18 (describing
criterion-related validation studies).

See APA Standards at p. 10 (defining content-related
evidence) and standard 1.6 and 1.7 (describing content-

related validation studies).
a. No assumption of validity

See EEQC Guidelines, 29 C.F.R. § 1607.9(A)
(describing unacceptable substitutes for evidence
of validity). This is a change from past OCR
practice because it requires the recipient to
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demonstrate a test's or assessment procedure's
validity.

b. Acceptable types of validity evidence

Larry P. v. Riles, 495 F. Supp. 926 (N.D. cCal.
1979), aff'd, 793 F.2d 969 (9th Cir. 1984) (State
of California, requesting approval from the court
to use standardized IQ test or assessment
procedures for the purpose of placing black
children in EMR classes, required to, among other
things, provide statistics showing the mean scores
of blacks and whites on the test or assessment
procedure and information supporting the validity
of the test or assessment procedure for the
purpose of identifying and placing students in EMR
classes).

Debra P, v, Turlington, 730 F.2d 1405 (11th Cir.
1984) (court approved content-related validity

study which consisted of a number of surveys and
site visits that analyzed whether the students had
received the instruction necessary for them to
have mastered the skills that were being tested).

] 3 c . ti I ti .
Education at A-1 and A-7 (encouraging test
developers to describe the population for which
the test is appropriate and encouraging test users
to select tests appropriate for the testing
purpose and population of test takers).

(EEQC Guidelines), 29 C.F.R. § 1607.7
(B) (1) (describing conditions under which employers
could support the use of selection procedures by
validity studies conducted by someone other than
the employer); § 1607.14 (B) (8) (requiring
evaluations of fairness of the test instrument by
race, national origin, or gender, where
“"technically feasible;" and, where test is less
predictive for one group than for another,
requiring the employer to revise or replace the
selection instrument to conform to the
guidelines).

Educatijonal and Psychological Testing (1985) (APRA
Standards) at standard 1.16 (permitting criterion-
related validation inferences to be drawn from a
set of prior studies, where "local validation
evidence" is not available, depending on the
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degree of similarity between the test or
assessment procedure use and validation sample);
and at pp. 12-13 (describing the concept of
differential prediction).

c. statistical relationships

See Uniform Guidelines, 29 C.F.R. § 1607.14

(B) (5) (a test is generally considered valid when
the relationship between test performance and the
performance measured is statistically significant
at the .05 level).

2. Reliability

EEOC Guidelines, 29 C.F.R. § 1607.14(C) (5) (discussing
reliability).

APA Standards at pp. 19-20 (discussing reliability and
error of measurement).

3. Alternative Testing And Assessment Procedures

Albemarle Paper Co. v. Moody, 422 U.S. 405, 425

(1975) (in Title VII case challenging use of employment
test that had a disparate impact, employee can still
prevail, even if test is valid, if other tests or
selection devices with less disparate impact would
serve the employer's interests).

, 775 F.2d. 1403 (11lth Cir.
1985) (considering less discriminatory alternatives in
Title VI education context).

Sharif v. New York State Education Department,
709 F.Supp. 345 (S.D.N.Y. 1989) (court considered
evidence of less discriminatory alternatives).

, 29 C.F.R § 1607.3(B) (requiring that
less discriminatory alternatives be considered as part
of any validation study, and that test users
investigate alternative selection procedures which have
"evidence of less adverse impact and substantial
evidence of validity for the same job in similar
circumstances").

Educational Testing Service, OCR Case No. 02-94-2048

(where use of the PSAT had disparate impact based on
gender in selecting National Merit Scholarship semi-
finalists, recipients agreed to modify the test to
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C.

include a writing skills component and to study whether
academic records could also be considered).

Use of Educationally Necessary Tests or Procedures

Even if a recipient has justified the use of a test or
_assessment procedure as educationally necessary, issues may
arise which implicate Title VI and Title IX.

1. Cutoff scores

, 881 F.2d 382 (7th Cir. 1989)
(while test was valid for the job, cutoff score was set
one standard deviation above the mean; the court
rejected this because there was no attempt to connect
the score to level of performance: "...the ability to
perform firefighting tasks adequately depends not on
relative but on absolute test performance.").

f
729 F. Supp. 806 (M.D. Ala. 1989) (passing score
rejected because of the lack of any relationship to
actually measuring competence; instead, based on what
was "politically acceptable"). '

APA standards at standard 6.9 (when a specific cut-off
score is used to select, classify or certify test
takers, the method and rationale for setting that cut
score, including any technical analyses, should be
presented in a manual or report).

2. Affirmative Action

When a recipient has previously been found to have
discriminated against persons on the basis of race,
national origin, or gender or when the recipient is
attempting to overcome the effects of conditions which
resulted in limiting participation on those bases
(e.g., attempting to enroll a more diverse student
body), permissible affirmative action may include using
test procedure results in a different manner for
members of a particular race, national origin, or
gender. 34 C.F.R. 100.3(b)(6) (i) and (ii); 34 C.F.R.
106.3(a) and (b). Regents of the University of
California v.Bakke, 438 U.S. 265 (1978). However, in
the Fifth Circuit, OCR will consider the effect of the

Hopwood decision on this issue. Hopwood v. Texas,
78 F.3d 932 (5th Cir. 1996).
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III. DIFFERENT TREATMENT ANALYSIS

As with other claims of race, national origin, or gender
discrimination under Title VI and Title IX, OCR may apply a
disparate treatment analysis to determine whether a neutral
policy or practice regarding testing or assessment is being
applied differently by a recipient to different groups of
students of a particular race, national origin, or gender,
without a legitimate, nondiscriminatory reason. This is the
touchstone of what is a classic violation of Title VI and Title
IX and their implementing regulations.

The basic elements of a different treatment case were set out by

the U.S. Supreme Court in ugDQnngll_DQnglas_QQ:pﬁ_xL_ﬁneen
411 U.s. 792 (1973), a Title VII employment case.

r
460 U.S. 711 (1983); Texas Department of Community Affairs v.
Burdine, 450 U.S. 248 (1981). Note that there need not be direct
proof of intentional discrimination in order to make a disparate
treatment case. "In most disparate treatment cases, intent.to
discriminate is established inferentially, through circumstantial
evidence." Equal Employment Opportunity Commission's "Revised
Enforcement Guidance on Recent Developments in Disparate
Treatment Theory," July 14, 1992, Number N 915.002. at 2.

A. Establishing Initial or Prima Facie Case of Different
Treatment

1. Identify the race, national origin, or Qender
group to which the students who are allegedly
being treated differently belong.

2. Determine whether the students were treated
differently than similarly situated members of
other race or gender groups with regard to a
service, benefit, privilege, etc., from the
recipient. See HQntggmezx_EuhlLQ_SQhQle, OCR
Case No. 04-94-5005 (where state requirements
stipulated that students classified as mentally
retarded must have a total or full-scale
intelligence quotient (IQ) of 70 or below, OCR's
review of student files showed that 28 percent of
African American students classified as mentally
retarded had an IQ above 70 and only 5.5 percent
of white students classified as mentally retarded
had an IQ above 70).

B. Bstablihhing a Legitimate Nondiscriminatory Reason for
Treatment

After a different treatment case of race, national origin,
or gender discrimination has been established against the
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recipient, the recipient must produce evidence that it had a
legitimate, nondiscriminatory reason for its action(s) which
would rebut the prima facie case against it (e.g., test or
assessment procedure scores for black students given less
weight in admissions decision than those of white students
as affirmative action measure)(sgg above section II.C.2.).

c. Showing Pretext

If the different treatment case is rebutted, OCR must next
determine whether the recipient's asserted reason for its
action(s) is a mere pretext for discrimination. See, St.

Mary's Honor Center v. Hicks, 509 U.S. 502 (1993).

IV. ANALYBIS WHERE PRIOR DUAL BYSTEM

United States v. Fordice, 112 S.Ct. 2727 (1992) (Mississippi's
admission policy which required higher ACT scores for

historically white public universities than for historically
black public universities was constitutionally suspect as it was
orlglnally enacted by historically white universities to maintain
prior dual system of higher education. Schools that have
operated a dual system have an obligation to dismantle its prior

de jure segregated system.).

Knight v. Alabama, 14 F.3d 1534, 1540-42 (lith Cir.1994)

(a recipient's "burden of proving that [less dlscrlmlnatory]
alternatives are impractical or educationally unsound is a heavy
one."). .

Debra P. v. Turlington, 644 F.2d 397, 407 (5th Cir. 1981)

(in considering equal protection attack on requirement that
students pass a functional literacy test or assessment procedure
to receive high school diploma, trial court instructed to
consider whether disproportionate failures of black students

. could be attributed, in part, to unequal education received
during period of dual school system).
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STEPE FOR ESTABLISHING DISPARATE IMPACT

In some cases, OCR will rely on a statistician to determine if a
recipient's use of a test or assessment procedure has a disparate
impact. Where OCR staff will make this determination, staff will
undertake the following analysis: )

1. Determine whether there is a statistically significant
difference (disparity) in the granting or denial of
educational benefits or opportunities.

2. In situations where a test or assessment procedure is
the sole or principal criterion, or one of several criteria
used in making an educational decision, determine whether
the test or assessment procedure caused or contributed to
the statistical disparity in the denial of educational
benefits or opportunities.

8TEP 1 evaluates whether there is a difference in the denial
of educational benefits or opportunities based on race,
national origin, or gender. This step requires a
statistical comparison (using a "z" test!’) of the
proportion of members of the relevant race, national origin,
or gender group in the "“pool of candidates™ with the
proportion of members of that group that receive the benefit
or opportunity. OCR staff performing STEP 1 should use the
floppy disk which contains the formula for the "z" test. 1If
the disk is not available, enforcement staff should contact
the Program Legal Component.

If the results of the "z" test indicate no significant
difference in these proportions, no disparity is present.
If the results of the "z" test indicate a significant
difference in proportions, there is a disparity disfavoring
of members of the race, national origin, or gender which is
disproportionately underrepresented among students who
receive the benefit or opportunity. OCR staff should then
perform either STEP 2 or STEP 3 to determine whether the
test or assessment procedure caused or contributed to the
disparity. ‘

S8TEP 2 applies if a test or assessment procedure is being
used as the sole or principal criterion in some decision
process. In those cases where the test or assessment
procedure has been commercially designed and normed, the

' The "z" test is used when a comparison of two different
proportions is required. It is used in order to determine
whether or not the proportions are statistically the same or
different. Other tests could also be used for this purpose, such
as the chi square.
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publisher should report the average (mean) scores on the
test or assessment procedure for all relevant populations
(race, national origin, gender). If these mean scores are
significantly different for the groups and the difference is
"in the same direction" as the disparity established in STEP
1, e.g., mean test or assessment procedure scores of African
Americans are lower than that of whites and African
Americans receive disproportionately less benefits than
whites, it indicates that the test or assessment procedure
is contributing to the disparity.

In situations where this information is not available from
the test or asséssment procedure publisher, or where the
test or assessment procedure was not commercially designed,
OCR staff should determine whether the test or assessment
procedure causes or contributes to the disparity by
computing and comparing the mean scores of the relevant
candidate groups. If these comparisons (performed either
with a "t" test!’ or an analysis of variance) indicate
significant group differences, and the difference is in the
same direction as the disparity established in STEP 1, OCR
may conclude that the test or assessment procedure is
contributing to the disparity. OCR should next consider
whether the recipient can justify the test or assessment
procedure as educationally necessary (see Tab B).

BTEP 3 applies if a test or assessment procedure is being
used as one of several criteria in a decision process. OCR
staff should do the following:

a. Determine the criteria used in the educational decision
process, e.d,, test scores, grades, or teacher
recommendation.

b. Determine the weights assigned to each criterion.

c. DPetermine whether there are statistically significant
differences in the mean test scores of the relevant
candidate populations.

d. Determine whether there are statistically significant
differences in the mean scores of candidates on each of the
other criteria used in the decision process. This is done
by comparing members of each race, national origin, or
gender with regard to their performance on each criterion.

1 The "t" test is used when a comparison of two different
means is required. It is used in order to determine whether or
not the two means are statistically the same or different. There
are other non-parametric tests that could be used to make a
similar comparison, but few are as easily applied.
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Next, an overall mean criteria comparison can be made by
using a "z" score (not to be confused with a "z" test or

) for each applicant on each criterion.
A "z" score is a simple calculation which allows OCR to
compare performance on several different criteria which do
not otherwise have the same scoring scale. A specific
candidate's "z" scores should be calculated by:

1. calculating the overall candidate mean score and
standard deviation for a particular criterion, and

2. subtracting the mean score of the criterion from
each candidate's score on the criterion, and

3. dividing the difference by the standard deviation
of the criterion.

e, Calculate the mean "z" score for each candidate.

f. Calculate the mean "z" score for each of the decisional
groups, l1l.e., accepted versus rejected candidates of each
race, national origin, or gender. The mean score for each
decisional group is the mean of the individual means of the
candidates in each group.

g. By use of a "t" test, compare the means for each of the
decisional groups, i.e., compare the mean scores of rejected
females to the mean scores of rejected males, and the mean
scores of accepted females to the mean scores of accepted
males. Staff performing a "t" test or a multiple regression
analysis, explained in h. below, should refer to the SPSS
computer software package and accompanying manual. If the
SPSS software is unavailable, contact Program Legal staff.

If there are no significant differences among decisional
groups in these other criteria, OCR may conclude that the
test or assessment procedure is contributing to the
disparity established in STEP 1 above. OCR will next
consider whether the recipient can justify the test or
assessment procedure as educationally necessary (see Tab B).

If there are significant differences among decisional groups
in the mean scores of candidates on the other criteria,
determine whether these differences are in the same
direction as the disparity established in STEP 1. If the
differences are not in the same direction as the disparity
established in STEP 1, e.q., females have higher overall
mean criteria scores than do men, but females receive
disproportionately less benefits than do men, OCR will
conclude that the test or assessment procedure is
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contributing to the disparity. OCR will next consider
whether the recipient can justify the test or assessment
procedure as educationally necessary (see Tab B).

If the differences are in the same direction as the
disparity established in STEP 1, e.g., females have lower
overall mean criteria scores and receive disproportionately
less benefits, further analysis is necessary. OCR staff

should proceed to h. below,

h. Where it appears that more than one criterion are
contributing to the imPact, determine, by use of multiple
regression techniques,’® the degree of contribution of each
criterion to the decision. Multiple regression analysis
statistically manipulates the data so that significant
factors emerge as significant with all other factors
remaining constant. Multiple regression uses the relevant
decision, i.e. accept/reject, as the dependent variable and
uses each of the other decisional criteria as the
independent variables. The output of the multiple regres-
sion will specify which independent variable significantly
contributed to the decision and the weight that each
significant criterion carries toward the final decision.

OCR should also perform a regression analysis with race,
national origin, or gender added as an additional
independent variable. The output from this analysis will
indicate whether race, gender, or national origin is a
significant factor in the decision process.

If the output of the multiple regression analysis indicates
that the test or assessment procedure significantly
contributes to the final decision, and does so in the
presence of the other criteria, then OCR will conclude that
the test or assessment procedure is contributing to the
disparity established in STEP 1. OCR will next consider
whether the recipient can justify the test or assessment
procedure as educationally necessary (see Tab B).

In determining whether a particular variable is a suffi-
ciently significant factor to create a prima facie case of
discrimination, it may be necessary to consult a statis-
tician.

4 other statistical techniques may be used as appropriate

under the circumstances. For example, analysis of variance could
be used in some situations. '
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SAMPLE INVESTIGATIVE QUESTIONS FOR
EVALUATING EVIDENCE OF EDUCATIONAL NECESBITY

Once OCR has determined that a test or assessment procedure has a
disparate impact on students of a particular race, national
origin, or gender, there should be specific evidence of the test
or assessment procedure's educational necessity available to OCR.
Educational necessity, for the purpose of the investigative
guidance, means that: (1) the challenged test or assessment
procedure is valid and reliable for the purpose for which it is
being used, and 2) there are no alternatives to the test or
assessment procedure, which would (i) substantially serve the
educational purpose identified by the recipient, (ii) be valid
and reliable for that purpose, and (iii) have a lesser disparate
impact.

As stated in the Guidance, evidence of the general reputation of
a test or assessment procedure is not sufficient to establish
validity. Nor is submission of a manual developed by the test or
assessment procedure publisher. Studies or reports upon which
the recipient is relying to justify the use of a test or
assessment procedure which has a discriminatory impact should be
available for review.

The following questions are designed to assist OCR staff in
evaluating evidence of educational necessity:

1. What test or assessment procedure is the recipient
administering?

2. For what purpose does the recipient say the test or
assessment procedure is belng administered (purpose should be
stated in spec1f1c terms, 1;&;, predicting grades in algebra,
rather than in general terms, i.e., measuring intelligence of
seventh-graders) ?

3. For what purpose was the test or assessment procedure
developed (if it is clear from preliminary evidence)? 1Is the
recipient using the test or assessment procedure for this
purpose? If not, the use of the test or assessment procedure
cannot be justlfled as educationally necessary and will be in
violation of Title VI or Title IX, as appropriate.

4. Is the test or assessment procedure being used as the sole
criterion for making an educational decision? If so, was the
test or assessment procedure designed to be used this way? If
not, the test or assessment procedure used cannot be justified as
educationally necessary and OCR will find a violation.

5. What is the racial, ethnic, and/or gender composition of the
test or assessment procedure-taking population?
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6. Has the recipient presented empirical evidence that it has
developed or that has been developed by the test or assessment
procedure publisher that the test or assessment procedure is
valid and reliable for the purpose for which it is being used?

a. What is the form of the evidence, i.e.,, study or
report? Raw data or very general information is not acceptable
evidence of validity for the purposes of an OCR investigation.

b. Who conducted the study, i.e., the recipient, another
school, the test or assessment procedure developer, an
independent researcher?

c. How long ago was the study conducted?

d. Is there evidence under professionally accepted
standards that the test or assessment procedure is valid and
reliable?

e. For what use was the test or assessment procedure
validated? 1Is this use identical to, or the professionally
accepted equivalent of, the purpose for which the recipient is
using the test or assessment procedure?

f. Was the test or assessment procedure administered and
scored properly?

i. Were all the students treated the same way as to how
the test or procedure was administered or scored?

ii. Did the recipient clearly articulate to school
personnel who administered, scored, or interpreted the
results the construct(s) or variable(s) the procedure
was designed to measure?

iii. Did those who administered, scored, or interpreted
the results have the appropriate skills to perform '

these functions adequately? For example, are those who

interpret the scores able to understand and interpret
commonly reported scores, such as percentile ranks,
standard scores, stanines, normed curve equivalents,

and grade equivalents (as appropriate to the particular

test)? Are they able to understand and interpret
commonly reported summary indexes such as central
tendency measures, estimates of reliabilities, and
standard errors of measurement (again, as appropriate
to the particular test)?

7. What type of statistical test was used in the validation
study upon which the recipient relies?
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8. If the recipient has presented empirical evidence that the
test or assessment procedure is valid and reliable for the
purpose for which it is being used, has the recipient looked at
whether there are alternatives to the test or assessment
procedure with less impact that would substantially serve the
recipient's stated purpose and that are valid and reliable for
that purpose?

a. How great was the disparate impact caused by the
challenged test or assessment procedure?

b. What alternatives has the recipient looked at?

c. Did the criteria or criterion have less impact than the
challenged test or assessment procedure?

d. If the recipient did not look at alternatives, what is
the reason for this decision?

e. If the recipient did look at alternatives, but chose
not to use them, what is the reason for this decision?

9. Is OCR aware of one or more criteria which, either alone, or
in combination with other criteria, would have less impact, serve
the recipient's educational purpose, and be valid and reliable
for that purpose? :

10. Does the recipient use a "cutoff score" on the test or
assessment procedure which determines whether a student receives
an educational benefit or opportunity? If so:

a. Does the cutoff score have a disparate impact on students
of a particular race, national origin, or gender?

"b. Is the cutoff score being used as the sole criterion for
making an educational decision? If so, was the cutoff score
designed to be used in this way? If not, the use of the cutoff
score cannot be justified as educatlonally necessary and OCR will
find a violation.

c. Did the recipient provide evidence regarding the method
and rationale for setting the cutoff score?

d. Does the evidence provided under c. reflect a systematic
process that evidences the good faith exercise of professional
judgment?
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VALIDITY, A GLOESARY

A review of the literature indicates that the basic term
"validity" has three interrelated, but distinct, components to
its meaning, and a valid test or assessment procedure conforms
with each component.

In general, the inference that a test or assessment procedure is
valid is justified when the research evidence indicates the
following is true:

1. the test or assessment procedure measures the construct
(characteristic, property, skill, ability, capacity, or
behavior) it was intended to measure; '

2. the test or assessment procedure is used in a correct and
appropriate manner, with regard to: testing setting, testing
procedure (including the qualifications of the test-giver
and the manner in which the test is given), tested sample of
people (e.g., using a test validated for adults to assess
children would be improper); and

3. the inferences drawn from the resulting test or
assessment procedure data are appropriate and correct.

Forms of evidence regarding the validity of a test or assessment
procedure fall into the following types:

A. Evidence concerning the correctness, and/or appropriateness of
the test's or assessment procedure's composition, make-up, and
content - face validity and content validity.

B. Evidence gathered by use of particular research designs,
and/or research methodologies - such as the forms of criterion
validity, including concurrent validity and predictive validity.

C. Evidence gathered by use of particular statistical techniques
- correlation with other tests, factor analysis validity,
discriminant validity, convergent validity.

D. Conclusions concerning a test or assessment procedure that are
based on the use of judgment, inference, and expertise, in
evaluating the evidence from many types of validation studies,
regarding the test's or assessment procedure's performance in
conformity with theoretical expectations - construct validity.



content - face'validity and content valldlty

Face Validity

Face validity pertains to whether the test or assessment
procedure "looks valid" to the examinees who take it, the
administrative personnel who decide on its use, and other
technically trained observers (Anastasi).

Face validity is concerned with the physical appearance of a test
or assessment procedure with regard to its particular purposes.
(Aiken) .

A test or assessment procedure has face validity if it looks
valid to test users, examiners, and especially examinees
(Gregory).

~ontent Validi

Content validity is determined by the degree to which the
questions, tasks, or items on the test or assessment procedure
are representative of the universe of behavior the test or
assessment procedure was designed to sample (Gregory).

Content validity is concerned with whether the content of the
test or assessment procedure elicits a range of responses
representing the entire domain or universe of skills,
understandings, or other behaviors that the test or assessment
procedure was supposed to measure (Aiken).

Content-related validation involves the systematic examination of
the test or assessment procedure content to determine whether it
covers a representative sample of the behavior domain to be
measured (Anastasi).

and/or research methodologies - criterion validity, concurrent
validity, and predictive validity

iterion validit

Criterion-related validity is demonstrated when a test or
assessment procedure is shown to be effective in estimating an
examinee's performance on some outcome measure called a criterion
(Gregory) .

Criterion-related validity is performed by relating scores on the
test or assessment procedure to performance criterion measures,
standards or variables. Traditionally, the term "criterion-
related validity" has been restricted to validation procedures in
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which the test scores of a group of examinees are compared with
ratings, classifications, or other behavioral or mental
measurements (Aiken).

Criterion-related procedures indicate the effectiveness of the
test or assessment procedure where performance on the test or
assessment procedure is checked against a criterion, that is a
direct and independent measure of that which the test or
assessment procedure is designed to predict (Anastasi).

Concurrent validity and predictive validity are two different
forms of criterion validity.

Concurrent Validity

Criterion-related validity is most frequently divided into either
concurrent or predictive validity. Concurrent validity refers to
measurements (criterion) taken at the same, or approximately the
same, time as the test or assessment procedure (Groth-Marnat).

Tests are validated by relating test scores on the tests to
performance on criterion measures; whenever a criterion measure
is available at the time of testing, the concurrent validity of
the test is being determined (Aiken).

With respect to concurrent validity, the criterion measures are
obtained at approximately the same time as the test scores
{Gregory) .

Predictive Validity

With respect to predictive validity, the criterion measures are
obtained in the future, usually months or years after the test
scores are obtained (Gregory).

Predictive validity is used to refer to outside measurements that
were taken some time after the test scores were derived. Thus,
predictive validity might be evaluated by correlating
intelligence test scores with measures of academic achievement a
year after initial testing (Groth-Marnat).

Predictive validity is concerned with how accurately test scores
predict criterion measures, as indicated by the correlation
between the test or assessment procedure (predictor) and a
criterion of future performance {(Aiken).
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- correlation with other tests, factor analysis validity,
convergent validity, and discriminant validity.

Correlation with Other Tegts

Correlations between a new test and similar earlier tests are
sometimes cited as evidence that the new test measures
approximately the same general area of behavior as other tests
designated with the same name (Anastasi).

Fact Analvsi lidit
Essentially, factor analysis is a refined statistical technique
for analyzing the interrelationships of behavior data. "...

(Tlhe first step is to compute the correlations of each test with
every other (test, of a large number of tests]" (Anastasi).

Convergent Validity

"... that a test [or assessment procedure] correlated highly with
other variables (including other tests) with which it should
theoretically correlate™ (Anastasi).

", .. instrument {test or assessment procedure] should have high
correlations with other measures of [or methods of measuring] the
same construct ..." (Aiken).

", .. is for a test [or assessment procedure] to converge or
correlate highly with variables ([including other tests or
assessment procedures]} that are theoretically similar to it"
(Groth-Marnat).

Di iminant Validii

"... in which it [the test or assessment procedure in guestion]
would demonstrate low or negative correlations with variables
that are dissimilar to it" (Groth-Marnat).

"An ... assessment instrument should have ... low correlations
with measures [variables and/or other tests] of different
constructs" (Aiken).

"We must show ... that a test [or assessment procedure] ... does
not correlate significantly with variables [including other tests
or assessment procedures]) from which it should differ"

(Anastasi).



Construct-Related Vali !it}!ls

The construct-related validity of a test or assessment procedure
is the extent to which the test or assessment procedure may be
said to measure a theoretical construct or trait. Any data
throwing light on the nature of the trait under consideration and
the conditions affecting its development and manifestations
represents appropriate evidence for this validation (Anastasi).

The basic approach of construct validity is to assess the extent
to which the test or assessment procedure measures a theoretical
construct or trait (Groth-Marnat).

There is no single, best approach for determining construct
validity; rather a variety of different possibilities exist
(Groth-Marnat) . :

The construct validity of a psychological assessment instrument
refers to the extent to which the instrument is a measure of a
particular construct, or psychological concept (Aiken).

Construct validity, which is the most general type of validity,
is not determined in a single way or by one investigation.
Rather it involves a network of investigations and other

15 As indicated throughout the Guidance, OCR relies upon
generally accepted existing professional standards when
evaluating the validity and reliability of a test or assessment
procedure. However, it should be noted that there is a trend
among measurement theorists to consider construct validity to be
the fundamental, unifying framework for conceptualizing validity
evaluations (see, e.g., Shepard, 1993, and Wainer and Braun,
1988). In their view, under this framework, since all validation
is subsumed under construct validation, there are not different
types of validity. Also, in their view, as part of this
framework, various sources of evidence, including, but not
necessarily limited to, content-related evidence, criterion-
related evidence, and prediction-related evidence, can be, and
usually are, used to evaluate the degree to which score-based
inferences and actions are supported. Some testing and
assessment experts include such additional evidence as the
consequences of test use on individuals and groups in society as
part of the construct validity framework (Messick, 1989).
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procedures designed to determine whether an assessment instrument
that purportedly measures a certain variable is actually doing
its job (Aiken).
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Desr Mr. Henderson: »

President Clinton has asked me to respond to your letter of September 4, 1997, regarding our |
proposal for national standards and national tests. Before turning to the specific issues you have
raised, let me frat share my view of the larger context in which the debate ebout national
standards and tests is occurTing. ) :

President Clinton and I are firrnly convinced that one of the biggest obstacles to improved
educational oppartunities and results for low-income and minority students has been the
widespread and mistaken belief that students from these backgrounds cannot leam ta the same
high levels as other, more advantaged students can. This belief — the foundation of what I have
called a tyranny of low expectations — has pervaded the schooling experience of our most
disadvantaged youngsters, resulting all 100 often in watered down curricula, poorly prepared
teachers and under investment by the pubdlic in thelr schooling.

Challenging national standards and tests are a fundamental toc! for overcoming theze obstacles.
They will help raise expectations for 2l of our students in the basic gkills. They will provide
parents and communities with accurate, reliable information about student and school
performance. ‘They will make it impossible for schools to mask Inadequate performance and to
clalm that students and schools ere performing setisfactorily when in fact they are not. And they
will help mobilize parents and community Jeaders in serious national, state and focal efforts to
raise student achievement in the basics, including through ths commitment of additiona), needed

Student testing has often been a difficult and controversial issue. I know that tests have all too
often been used to penalize rather than expand opportunities for minority students, and that there
Iz great fear that thess national tests may also do more harm than good. But they can,and I .
believe will, ultimately help lead to increased student achievement and greater opportunitics for
the students we all care about. : :

The President and I are aware that not overyans will do well on these tests the first time around | -
and that some will need extra hefp to master the basic skills. But, difficult ae this may be for
students, teachers and schools, we belleve that there Is far greater risk for our most disadvantaged
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Our mIxsion (s fo ensiae equal cocess & edurntion and (9 promoly educational excedence throughaut the Natlon,
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students in accepting the status quo. These tests will empower parents and conmmunitles, and
challenge students to realize their full potential. Denying thess tests to parents and spydents will
simply perpetunte lower expectations, limited accountability, and continued poot results for the
most vulnerzhle young people in our society.

Raising standards and measuring student and school progress toward meeting then works. Last
week T was in Philadelphia when Superintendent Hombeck snnounced the results of such efforts.
Ona year afier instituting & program of higher standsrds and tough tests, Philadelphis students

. made sigmficant gaing in reading, math and science at the 4th, 8th, and 11th gredes. They were .
abic to achiove these impressive gains st the same tire that student participation in the tests also
increased substantially, with some 40% of the increased participation brought about by increasing
the number of students with disabiities, Yimited-English-proficlent students, and low-income
students taking the tests. This is a tribute to the parents, students and teachers in Philadelphia
who ware willing to make real, constructive reforms that made progress possible.

We have similar evidence from Milwaukee, whare only 21% of the school district's eleventh
grade students initially passed a rigorous mathematics proficiency examination required for high
schoo! graduation, The next year, students, staff, and the community, including business groups,
worked together to help students pass the tests, by providing special classes before and after
school, instituting Saturday gcademies, utilizing business volunteers, upgrading teaching, and
increasing parental involvement, As a result, $8% of the seniars in the class of 1996 passed the

. test. This shows that high standards and rigorous tests can indeed mobilize whole communities to
sapport student achicvement.

In this oontexL let me address & number of the issues you have raised:

Streguards ngaluct invalid and inapprapriate use of test results: The President and [ have
strongly encouraged states and local school districts to institute policies that require students to
demonstrate they have met challenging academic standards before moving from elementary school
to middle school and middle schoal to high school, and in ordes to graduate from high school, and
that require schools to provide students who need it extra help in order to meet the standasds.
Such policies would help make standards real in every schoo! and classroom, underscare the
seriousness of increased expectations, better focus and increase the efforts of both students uud
teachers, and strengthen each school's accountability for the success of every child.

{

Decisions about promotion and gradustion. poficies are and must remain primarily state and local

matters. We believe it would be 2 mistake to institute policles with respect to the national tests

that would limit the ability of state and local policymakers to incarporate student pai‘omance on

the national tests into sound, non-dlw'lmmatoty promotion paolicles,

However, we believe just as strongly that promotion policies must be sound and fair, and that test

results should not be ubed for high-stakes purposes ~--such as for school-to-school promotion or
graduation — unless they have in fact been validated for those purposes. Because test validity for,
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high-stakes purposes depends heavily on the extent to which local curriculum prepares students
for the test, it can only e demonstrated in the speclfic local or state context in which the tests will
beused, Therefore, it is the responsibllity of stete and tocal school systema wishing to uss the

national tests for high-siekes purposes to first demonstrate thelr validity for these purposes, prior
to implementation.

To support state and local school systems in making sound and appropriate decisions shaut the
use of national tests, and to avoid the misuse of tests, the Education Department is developing a
strategy degigned to eliminate potentlal problems before they occur, Our approach will include
the following steps:

o Guidance from the Office for Civil Rights; Within the next three months, the Office for Cvil
Rights at the Department of Education will issue final guldance for its regional enforcement
offices to assigt in the evaluation of cases surrounding the discriminatory use of tests, including
but not limited ta the national tests. The guidance will set forth well-established federal legal
standards relating to the use and misuse of tests, and will clearly aniculate the exdsting principles
of law that should guide any decision regarding the use of tests under Title VI of the Civil Rights
Act of 1964 or Title IX of the Bducation Amendments of 1972.

This guidance has been made avallable to the public in its draft form, and the settied legal
principles set forth in the guidance have established the basis of OCR’s teat-related work. When
the guidance is issued in final form, it will reflect extensive Department of Education review, as
well as that of the Natlonal Academy of Sciences Board on Testing and Assessment, In addition,
we plan to make it widely available to school systems and the public, so that educators,
policymakers, parents and commwnity groups can all be well-informed about the requirements a
test must meet in onder to be used for high-stakes purposes. I belleve that this approach will go 2
long way toward helping state and lacal achool systems make appropriate judgments about the
use of tests, and ensure that they take the steps necessary to validate the tests as needed. The
Department welcomes your continued input regarding this guidance prior to its issuance in final
form .

o Technical Assistance to State and Loeal School Systems: The Office for Civil Rights will offer
technical assistance to state and local schoo! systems based on the guidance discussad abave.
OCR regional office staff will work with schaol systems to ensure they understand the practical
implications of the legal principles set forth in its guidance, and can incorporate them Into their
own efforts. Moreover, relevant offices within the Department, including the Office of
Educational Research and Improvement and the Office of Elementary and Secondary Education,
along with OCR, will also work to identify and disseminate best or promising practices with
regand to the validation and use of tésts, and will offer Information about “what works® In specific -
cases where feasible. Along with the guidance, this technical assistance strategy can help prevent
potential misuse before it occurs. We welcome your thoughts and strategies for ensuring that the
best infarmation regarding mode] practices is widely available. ' - :
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o Bnforcement: The Office for Civil Rights will continue to conduct compliance reviews and
conduct investigations to ensure that the nondiscrimlnation requirements of the law are met.
While we do not oppose use of the tests for high-stakes purposes, we will do everything within
our pawer 1o ensure that such uses comply with all legal requirements.

As you know, we are working to engure that the President’s request for funding for OCR in

FY 1998 ~ a § 6.6 million increase — t5 supposted by Congress. Without adequate funding, rmch
of the core work of OCR -- enforcement of antidiscriminstion laws &t our schools and colleges
nationwide based on complaints of discrimination — will be in jeopardy. If all students are to
achieve 1o high standards, they must be able to leamn In environments free of discrimination.

o Nati == Gui Use: The Department plans tiiat guidelines for test use -~
which would acknowledge the need to validate the national tests if they are to be used for high-
stakes purposes — will be developed by the test contractor and approved by the National
Assessment Governing Board. These guidelines will be used by schocl districts and states as part
of thelr participation in 1999. .

o Nationa] Tests —Independent Evaluation: Our proposal Includes an overall evalugtion of the
national tests to be conducted by the National Academy of Sciences. The Academy will report on
how states, districts and schools are using the tests, along with how they have handled test
administration and reporting: This evaluation will provide objective and independent information
that will help determine if the tests are being used appropriately. '

Public Reporting and School Actountability: I believe we are in complete agreement that the
tests will aceomplish their intended purpose only if they are reported to the public on a school-by-
school and school-district-by-school-district basls, and only if these reports show the performance
of racial, ethnic and socioeconomic subgroups and of males and females, as well. Such public -
reporting is 8t the heart of increased pubdlic accountabllity for results. I will urge NAGS to
require testing contractors to provide states and schoo) districts with aggregate results for
districts and schools, and to provide disaggregated data by race, cthnicity, gender, and other
populations. This will go » long way toward facilitating the pravision of this information to the

public.

Furthes, states and schoo! districts throughout the country are already well on the way to
reporting afl test soore results in thiz fushion. For example, according to a recent study by the
Council of Chief State School Officers, 42 states already require or use school profiles or school
performance reports to make publio the results of student assessments, and 38 slso requlre district
level seports. ’

At present, some 17 states require the disaggregation of results at the school- or district-level for
at least one demographic subgroup. While this is a good start, it IS not enough, and we must do
better if schools are to be held acoountable for the performance of all students. .
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An lroportant tool to improve the current situation is through the implementation of the Title I
assessment and repoiting requirements, which have historically had & powerful impsct on state -
and local practice. Title I requires states to implement their asgesament systems by school
year 2000-2001. By that time, state assesement and reporting systems must casble the  *
disaggregation of test data at the State, Jocal schoo! district and school levels, by gender, major
yacial and etfinic group, Bnglith proficiency status, migrant status, students with disabilities
compared to students without disabilities, and cconomically disadvantaged students as compared
to students who are not econnmically disadvantaged. In addition, each Jocal school district Is
'required to publiclze and disserninate the results of the annual review of all schools ifi individual
schoo} performance profiles to parents, teachers and other schoo! staff, administrators, students,
and the broader community, :

Because Title I funds are received by every state, nearly every local school district (and gyery -
school district serving significant numbers of low-income and minority students) and two thirds of
all public schools, the Title I requirements in this area will affect the reporting of test results in
virtually every school and school district in the Nation, And, with respect to the public reporting
of test results, they will accomplish exactly what we agree is needed. .

In order to accommodate and support state and local efforts to ralse academic standards and
implement assessments aligned with the standards, Title I appropsiately provides states with ample
time to implement the testing and reporting requirements. Once the implementation deadline Is
reached, this Department will vigorously enforce compliance with it. .

L]

Based on experience and on conversations with state and loca! officials around the country, I am '

convinced that jurisdictions that participate In the national tests will report the results in a fashion
consistent with how thay will report the results of other test scores. The Councdl of Great City
Schools has recently indicated that the cities participating in the nations! tests have pledged to do
precisely that. Indeed, enhanced public acconntability for schools compared with national
standards and internstional benchmarks is clearly one of the main reasons for state and local
interest in the nationa! test initiative. State and loca! schoo! officlals In jurisdictions participating
In the tests would be hard-pressed to justify a more restrictive and less informative reporting
policy for national tests than for etate and local tests.

Appropriately reporting individual test results to parents Is a5 Important as reporting aggregate
tesults 1o the public. The Department of Education will undertake an aggressive campaign to help
parents understand the reading and math stendards on which the tests will be based, so they can
have a very clear understanding of the kind of work expected of their children. Test publighers
tht provide the tests to states and local school districta will be required to provide the results to
parents in easlly understandable formats, including providing the test results and other appropriate
information to parents in {anguages they understand. And the Department of Education's Office

" of Bilingus! Education and Minority Langunages Affairs will work with a group of urban schocl

districts that enrol] large numbers of LEP students to develop strategies and materials 1o help
. inform parents about the purposes of the tests, and to help prepare students to meep the standards.

_ e
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Title I requirements will relnforce these efforts. Under Title 1 parent Jnvolvement provisions, each
schoo! and Jocal school district is required to provide assistanca to parents in understandiog
assessments and monitoring their children's progress, and to provide appropriate interpretations of
 individual student sssessment results. :

Accommodations for students with disabilities: T must respectfully disagree with your
assessment that large numbers of students with disabilities are likely to be excluded from the
gsscasment. We are working hard to make precisely the opposite the case, and I am committed to
seeing thass tests as & model for inclusion of students with disabilitles.

Under our proposal, final decisions on inclusion guidelines as well 85 on the type and format of
accormmodations will be made by the National Assessment Governing Board (NAGB), sfter broad
public participation and input. Our intentian is that the nationel tests be a mode! for how to best
accommodate students with disabilities and to be as inclusive as possible. 1 will wge NAGB to
act in accard with this intent. And test publishers that provide the tests will be required to
incorporate the approved accommodatians and inclusion criteria into the tests.

The test development contractor, in consukation with test advisory committees and others will
develop draft guidetines for the inclusion of students with dissblitics, as part of the development
and field test process. Studies of accommodations for students with disabilities will be conducted
by tha test devalopment cantractar, and will be included in the evaluation by the National
Academy of Sciences (NAS). These studies will includs examinations of the validity of the tent
results for students with disabilities tested with accommodations, using data from the 1998 field
test. The NAS evaluation will examine the actual accommadations offered, and adherence to the
inclusion guldelines during test administration.

The development and refinement of saccommodations will also be informed by National
Assessment of Bducational Progress (NAEP) research on the most effective types of
accommodations. Accommadations that will be considered during the test development and field
test process include extended time and/or multiple testing sessions; one-on-one testing or small
group sessions; the use of a seribe or computer, assistance with test directions (though not with
test ftems); an sudiocassette version of the mathematics test; a sign langusge interpreter; &
microphone worn by the test administrator; the use of magnifying instruments; or other
appropriste accommodations, Students with disabilities will receive accommodations as specified
in the student's Individualized Education Plan developed under IDEA. Under the IDEA
Amendments of 1997, students with disabilities must be included in assessments and each
student’s TEP must state tha accommodations the student needs to participate in sssessments.

Accommodations for ¥imited-English-proficiens (LEP) students: Similarly, we will strongly
encourage NAGB to develop appropriaste accommodations and inclusion criteria for LEP. | -
students. -
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Our proposal includes the develapment of a bilingual Spanish-English version of the mathematics
test by 1999, and bilinguel versions in langnages other than Spanish in subsequent years. This will
enable students to demonstrate their competency in mathematics regardless of their Ehglish '
language proficlenay.

As you know, we have & difference of opinion regarding the language of testing for 4th prade
‘reading. As [indicated in my September 3, 1997, letter to members of the Higpanic Caucus, in
our proposal, the purpose of the 4th grade test is to test gudent proficlency in reading in English,
not general reading comprehension. Therefore, we do not propose to develop the 4th grade

. national test in other languages. :

As1 also indicated in that same letter, we will work vigorously'to assist states and local schoat
districts fn meeting the LEP.related assessment roquirements of Title L, including assessing
general reading comprehension in the language in which students can best demonstrate

There are & pumber of high quality native language reading tests, and at least one that, according
to its publisher, is by design based on the NAEP 4th grade reading framework and achicvement
fevels and yields individual scares reported in terms of the NAEP achievement levels. Any district
that, at its option, withes to test LEP students in reading comprehension in terms that are
consistent with NAEP, and would like to do so in coordination with its administration and
reporting of the national reading test, already can do so.

1n sddition to these specific rosponses, let me also point out that President Clinton and 1 see these
nationa! standards and tests as an integral part of an overall strategy of Improving education by
raising standards and increasing our federal investments in education where they can do the most
good. Since the beginning of this Administration, we have incrensed federal investments in

. elementary and secandary education by $4.1 billion, some 30%.

For example, since the beginaing of the Clinton Administration, we have increased Head Start
funding by 55% including the increase secured in the Bipartisan Budget Agreement. Title I and
IDEA have both Increased by more than $1 billion, We have initiated significant new funding for
education reform in support of higher standards, with a total of $1.3 bilfion for Goals 2000 since
its enactment in 1994, and we will continue to urge Congress to fully fund the Safe and Drug-Free
Schools Program. We have provided substantial aew resources 1o help schools uss computers in
the classroom, with $425 milion secured this year toward a goa! of $2 billion over five years. In
addition, the FCC has approved a plan that will provide discoupts worth $2.25 billion annually to
help schaols and libraries bring technology into the classroom and gain access to the Internet at &
fraction of the full cost — meaning & discount of up to 90% for our poorest schools. We are
working 10 help ensure that these fimds go to schools and classrdoms most in need.
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We have also made significant increases in higher education spending as \"uell, including recard
increases in Pell Grant and work-study finding and $35 bﬁll\on in tax cuts to help families pay for
college. .t .

In addition, far the coming fiscal year, we fought to ensurs that the Budget Agreement included
an effort specifically targeted to children who need extra help in learning to read, as well a8 2 27%
increass in funding for bilingual education, to nearty $200 million, and a 50% increase, to $150
million, for immigrant education, We will cantinue to propose incveases is the federal investment
to strengthen education, including new initiatives such as President Clinton’s five-year, $350
million initiative to attract and prepare nearly 35,000 talented peaple of all backgrounds for
teaching st low-income urban and rural schools across the nation. The Administration will
continue to push Congress to help address the scrious need for: renovating and building schools
nationwide. . .

All of these investments are kmportant, because they provide families and schools with resources
to help all children achieve high standards. We need to chiallenge our students to reach high
standards and challenge our schools 10 respond to their needs. At the same time that we press
Sarward to raise standards for our nation's students, we will continue to fight for the necessary
mvestments as well, .

Yours sincerely,

Richard W. Riley
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR C1VIL RIGHTS, SourHRan DIVIGION, DaLtas Orrice

TEXAS, AKKANSAS, LOUISIANA, MISSISSIPP1, OKLAHOMA
Harwood Center Sulie 2600 1999 Bryan Stroct  Dallas, Texas 75201 214-880-2463

October 31, 1997

Rof:06971345

Mr. Jerry R. Baird, Suparintendent
DeSoto County School District

425 East Commerce Street
Hernando, Mississippi 38632

Dear Superintendent Baird:

On May 27, 1997, the United States Department of Education,
Office for Civil Rights (OCR) received the above roeferanced
complaint f£iled against the DeSoto County School Digtrict (DCSD).
The complaint alleged that the DCSD discriminates en the bagis of
race and national origin in vioclation of Title VI of the Civil
Righte Act of 1964 (Title VI) as amendsda, and its implementing
regulation at 34 C.F.R. Part 100 in the following areas:

1) Separating students on the basis of their race ror
clasa clections and conducting student body
elections for school eponsored activities on the
basis of race/ethnicity (e.g. separate positions
only for blacks or whitea;

2) _Requiring co~class officers, one white and one
black, and no representational opportunities for
athnic minorities;

3) Conducting school sponsored activitias where no
interracial couples are allowed to participate and
raclally mixed activities are. discouraged or not
permitted to occur;

©4) Maintaining a personnel practice established at
the time of desegregation requiring co-principais,
one white and one black, which perpetuates
vestiges of the former segregated school syetem.
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Title VI states in part:

No person in the United States shall, on the
ground of race, celor or national origin, be
excluded from participation in, be denied the
benefits of, or be subjected te discrimination
under any program or activity receiving Federal
financial assistance.

OCR determined that the DCSD is a reciplent of Federal financial
assistance from the U.s. Department of Education whieh provided
OCR with juriediction to investigate the allagations under the
Title VI implementing regulation. However, during the course of
the investigation, the DCSD notified this office that it would
like to forego further investigative activity and preceed
directly to a resolution of the complaint allegations.
Information had already been acquired indicating that there was
no evidence to support Allagation 3 and the complainant wag
unable to provide any information in support of that charge.
Thue, no further action was necessary regarding Allegation 3.

Tha DCSD subgequantly submitted the attached voluntary cCommitment
To Resolve (CTR), received on Octobar 27, 1997, which OCR has
determined will appropriately resolve allegations 1, 2 and &
delineated above,

Submission of the reselution document demonstrates the DCSD
formal commitment to aqual educational opiortunit and ite
willingness to work proactively to maintain compliance with the
applicable sections of the regulation implementing Title vI. The
CTR agreement, combined with the OCR determination that :
Allegation 3 was without merit provides a sufficient basig ror
resolution of this case. Therafore, this casa is being closed as
of the date of this letter.

Assigtance is available through Federally funded Desegregation
Assistance Canters (DAC) to provide essential guidance and
technical direction to school systers seeking to comply with
varioue Paderal civil rights etatutes, The DAC office serving
the State of Misgissippi can be reached at the address providea
balow:

Dr. Nancy Peck, Executive Director
Desegrsgation Assistance Center
8603 South Dixie Highway, Suite 304
Miami, Florida 1331¢2
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Actual implementation of tha CTR agreement will be monitored by
OCR through submission of periodic progress reports describing
the progress made toward implementation of specific CTR
initiatives as agread. Pleage be advised that as a formal
document between the DCSD and OCR, failura to properly implement
all or a portion of the commitment could result in a reopening ot
the case and resumption of the investigative process.

Under the Freedom of Information Act, it may be necessary to
release this document and related correspondence and recorde€ upon
regquast. In the event that OCR receives such a reguesdt, we will
seek to protect, tao tha extent protected by law, personally
identifiable information which, if roleased, could reasonably be
expected to constitute an unwarranted invasion of personal
privaocy.

This Office appreciates your commitment to ocivil rights
compliance. If you have any questions, please contact ne at
214/880=2463, ‘

Sincerely,

G_ 1 A, —

Taylor D. August, rectpr )
Southern bivision, Dallas ofrice
Office for Civil Rights :

Attachment
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Commicnent TO Redolvs
Case Wunbher 06071348
DeSoto County Sghool Blisswiaet

The Dessoto County §chool District (DCED) subnits the fellowing
commitment To Resclva (CTR) document as u formalized agroemans
between the DCSD and che Office for Civil Rights (O0CN).,
Implamantation of ‘the measures specifisd iz thls document will
regolve compliance allegacions delineated {n the above refersnced
complaint. The agreemsnc provides s uaiegorical framework £xom
which to address sach appliicable sllegecion by the affected campus
and the pertinent actions that will ba taken to rosolve the Lissve
in question. Llmplementaticn of thiz agresment will be momisored
chrough the Listrice s submlission of & progress repors(s) as
delinsatad in the monitoring section of this document.

Agtioh Measures by Individual Campus
Hozm Lake Middle Bahool

Clasa Favorites

1996-1997 vraocice - Sslection of clasa favorites reaquized & black
student and white etudent co-nominee from sach homercom %0 be votad
upen. _ ‘

Resolution Commitment - BSelection of clase faverites will be
accomplighad threugh open student elsctions witheut co-nominations
tasad on .race in che 1997-1998 aschecl ywsr and each sohool year

thersatter.
Herniando High Bchool

Claso Officers (President)

199671997 Practice = Co-nominaticons wars raquired for esah wde
foz a bladk co-president and a white co-president. All students
voted in bath categories. Co-preaidancs were ssiscted by student
alection in the late spring of 1997 for the 1997-1993 gcheol yeax.

Regolucion Cormitment - Open student elactions will he hsld without
co-nominaticns or co-presidencs and withoul regard to race in the
swring of 199% for one Clase Prasident poeicien for the 1990-1999
56hool year and each ysar chersafter.
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gliees CLELioets (Viae-presidens. Sesrucary/Trossnres) o

1996-1997 PFraccice - Tha powitions of class vice-president and
SaCreLArYy/Creasurer wore designated whiite or Ydlaock on an
alcernating basis each ar. If s student of ancthet schiis origin
gought one of the pos ciens above, that student weks allowed to
oncose which ballot (whita oF plaak) thac thay wished tOo compets.
ALY scudente in each grade would voce €ov cheir cholce.

Remolution Commitcment - commancing in che 1998+1999 eouhool ysar and
. each school ysar tharxeaftar, vpuli studant olegtions will be hald

 without rasgard o race in the Upring of sach year £or the position
oL claes ce-?rosldent and Secretuary/Tressurway.

Somecaning Queen

1996-1997 Practice - genior clasw chooses feur reprasancasives
(cwoc black and ona white) to ropresent Gleir <class orn she
Homeacoming Courc. From the four winners, two will be craowned
Homscomilig Quesns (one black and oo whisa) .

Resolution Commitmant - cCommanaing ino v..nc 1997-1998 acheol yvear and
sach azr charsafcer, ag:n scudent eslections will be held wichout
Tega to reve [vr the nor of MNomecominy Queen.

Aemsvoning Ceurtc

1996=1997 Pracstice - Cornominacions were required €for each
grade/class for whice and vimck student Homeaoming Maids.

Bleck and whita Homecoming Maids were sslectad by ssudent slocuion
held in the fall of ulie 1926-19957 school yeer.

Regolution Commicment - Commenailg a the x997~1998 achool year and
sach scheol year charasafrer, co-nomninatione will be sliminated and
open. scudant elsctions will bdDe held without ragaxd to sace in che
rald of each sanoul year for Remesoming Masd.

Deausy Raview

19P€~-1997 ErACtica <« Coenominativie ware reogquired for sach grade
eay white mnd black esudenc rapressntatives. All etudents of a
g:ngo vote for a black snd whita scudent representative for she
grade. -

rRegolucion cCommitmanc -« co-nominacions will be eliminatsd and epen
scudent slections will be held without ragard to race for the 1997~
1998 suvhivol year and sach school year thersafcer.

WESHI O BE T "0 0 W w——— -

—

1996-1997 Prectica - Coenominations were regquired for -‘;h g;‘d.-
for s minoricy and nl';fetcy Princass. Prinuveses were selacced by
s student eleacion hsld iam che fall sach school year.

Resclucion Coumitmanc - winter Princesses will be selectsd by
epen student elsctions wvithout co~anominations or roln:d co race in
t'.go r.el.l. of the 1997-1998 school year and 6ac school year
theraeaftel,
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.
Wo‘s Who (Clamw Yavewrites)

- spomiaations for
19961997 Praccice < Clase ravoz.-acu.::ﬁ:i'f' Who's Who weze

s and minesicy etudente f£oOI .
l::l:cgg by student {leetten held in the fall of the 1P96-1997

school Year.

ho’s Yoo axnd
Camuitnant - e~ STudsnt slections for W

::::3u§i?rgriut wvill be :gld witkout eo-nowninstions hox;ﬂg;gfs. ::_
race in the fall of the 1937-1998 qchaql. yuz-lmé eAd _

chezealter. \ _

Suppoxt Meapures

Pusther, the ©OCSD will initiate steps to facilitatas
tzansition from the former race based selsection process to
4n ocpan, nonracial process that ensuzes that a competitive
election process will be established and maincained witheut
regard to race. To do so requires the OCSD to adopt the
following measures;

1. Provide guidance to admintscratozsd, faculty, students and
scaff, which adequately oonveys the nessage that the
practice of race bassd selection(s) for varicus student
honors and recognition (s) is unacceptable ~ and
inconsistent with Pederal law.

The DCSD’s strategy will include developing, publishing
and dissemineting nonracial, objective policies and
proceduras for these selections and elections.
Publicatiaon of the pelicies and procedurss will ocour in
student/faculty handbooks,

Fuzther, the oCsO will idencity studant
“honor/recognition” pesitions (co-cusricular and extra-
cureicular) where the nonination/selection/election

proceaas for the position is based on school-wide/class
open voting. The DCSD will alsc encourage, through



administrators, faculry and cdunselors, pazciciputioen of
gtudents from diverse racial, ethnic groups.

2. Facilitate communication and group interaction within
affected DCSD schools among various eothnlc groups to
promotle “mulei-racial awareness” and, “winning
spirit/behaviors” cthat support fair, effective and
racially/ethnically inclusive student nomination/eclection
procadures. :

DeSoto County Public School District will, at all times,
e gensitive to the needs of all students. As
situations/opportunities arise, the DeSoto County Public
School District will encourage through adminiscrators,
faculty, and counselors participation of studenta f£rom
racially/ethnically diverse groups working together
toward mutually competible goals and objectives.

Monitoring Compenent

In order that CThe preceding resoclution commitment ie
implementad in an appzopriace and timely manner, 1t \1is
necessary that the DCSD submit pericdic progreas rceports to
OCR providing sufficient specificity to ascartain that the
commitment has achieved its intended purposc. Accordingly
we ask that reports be submitted ta OCR on or beafore the
dates indicated below to propurly assess the DCSD'as efforts
in this regard:

s By November 21, 1987, the DCSD will seubmit to OCR
evidence demonstrating that the former =racially based
.selection process far all types/forme of student
nonors/recognition has been discontinued at all affected
campuses in the DCSD.

s By November 21, 1987, the OCSD will submic to OCR
avidencae demonstrating that a program haa been developed
and implemented system-wide, a5 delineated in item 1
abeve. Please include in subject' report componentc,
documentation the Teviszed policies/procedures have bean
daveloped and disseminated in appropriate publications to
students, faculcty, end staff,.

» By November 21, 1997, the DCSD will aubmit Ete OCR
evidence demonstrating Lhiat Lhe action measure
deseribed in item 2 has been developed and implemented
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and implemented oystem-wide, as delineated Ln item 1
above. Ploese include in subject report component,
dooumentaticn the reviged poulicies/procedures have besn

37 (4 XZ

developed and disseminated in appropriete publications to

atudents, faculty, and gtaref.

By November 21, 1397, the DCSD will submit to - OCR
evidence demonsirating that the action measure
described in item 2 has been daveloped and implemaented
as a preliminary tvo actual student elsction/aelsction
activitiea to facilicate open end diverzse
tepreagentation in all honor/recognition categories.

* The DCSD will eliminate the practics of having a white

aRd a Dblack principal at Hernando High 8chool not
later chan Septamder 1, 19%8. Evidence to this effect
will be oasubmitted to OCR within 10 working days
following either the retirement or ronssignment of the
current {1997-1996 echoeol year) ' Hernande High 3chool
co~prinoipals. The DCSD commits that there will be no
co-adminigtrative/professional positions in the DCSD
subsequent to discontinuation of the current practice
at Hernando High S8chool.

Exeautive Appzoval:

Je

L)

R, \Baird, Superintendant

Pedote County School District
Hernando, Mississlippi
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NOTE TO ELENA RAGEN, MIKE COHEN AND BILL KINCAID

FROM ART COLEMAN

As Bil) and I discussed last week, here is a draft of 2 handout
we plan to circulate regarding civil rights and charter schools.

The U.S. Department of Education’s Office for Civil Rights has
prepared a Questions and Answers brochure that addresses thae
application of Federal civil rights laws to public charter
gchools. The attached brochure will be available for
dissemination at the national charter schools conference being
sponsored by the Department, beginning November 3.

Because the charter schools movement is so new, charter school
operators and parents have many questions about the civil rights
requirements applicable to charter schools. The Questions and
Answars focus on issues that have been the subject of OCR
investigations regarding charter schools or that have been the
most frequently asked questions that OCR has received regarding
charter schools. The Questions and Answvers provide general
information on three major aspects of these requirements:

1) recruitment and admissions; 2) the provision of alternative
language services to limited English proficient students; and 3)
the provision of a free appropriate public education ana program
accessibllity to students with disabilities.

The U.S. Department of Justice is currently reviewing this draft,
as well.

Thank you for your help on this.
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QUESTIONS AND ANSWERS ON THE APPLICATION OF PEDERAL
CIVIL RIGHTS LAVS TO PUBLIC CHARTER SCROOLS

One of the fastest growing areas of public schoel reform is the
charter schools movement. President Clinton has called for the
creation of 3,000 charter schools by early in the next century as
a veghicle for promoting choice within public school systems.
Charter schools are public schools under contract--or charter—-
between a public agency and greoups of parents, teachers, school
administrators or others who want to create alternativeg and
choice within the public school system. Although public charter
schools are freed from many regulatory burdens and paperwork
requirements, they must comply with federal civil rights laws.

The Office for Civil Rights (OCR) in the U.S. Department of
Education (ED) enforces civil rights laws that protect students
and other participants from discrimination on the basis of race,
color, national origin, sex, disability, and age in programs and
activities that receive federal financial assistance. These laws
are: 1) Title VI of the Civil Rights Act of 1964, which '
prohibits discrimination eon the basis of race, color, ard
national erigin; 2) Title IX of the Education Amendments of 1972,
which prohibits discrimination on the basis of sex; 3) Section
504 of the Rehabilitation Act of 1973, which prohibits
discrimination on the basis of disability; 4) the Age
Discrimination Act of 1975, which prohibits discrimination on the
basis of age; and 5) Title II of the Americans with Digabilities
Act of 1990, which prchiblts discrimination en the basis of
disability by public entities, including public charter schools
and public school districts, regardless of whether they receive
federal financial assistance.

The following Questions and Answers were developed to provide
information on public charter schocls’ obligations under civil
rights laws with respect to recruitment and admissions, provision
of alternative language services to limited English proficient
(LEP) students, and provision of a free appropriate public
education and program accessibility to students with
disabjilities. These Questions and Answers focus on issues that
have been the subject of OCR investigatiens concerning charter
schools or have been the most frequently asked questions.

These Questions and Answers are not intended to provide you with
all the information you may need te ensure compliance with civil
rights laws. Rather, our intent is to highlight key
requirements. Detalls of these requirements are described in OCR
regulations and policy documents and applicable court decisions.

¥or information about the civil rights requirements addressed in
these Questions and Answers, as well as other requirements under
the federal civil rights laws, please contact the OCR enforcement
office that serves your state. A list of the addresses and
telephone numbers of the OCR enforcement offices is attached.
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Q: Which legal entity is responsible for ensuring that a
pPublic charter school is complying with federal civil
rights laws?
A: The entity that is responsible for ensuring that a

public charter school is complying with. federal civil
rights laws generally is the same entity that is
responsible for the operation of the charter school.
State charter scheel laws provide guidance regarding
entities that are responsible for the operation of
charter schools within a particular state. Unless the
applicable state law provides otherwise, the antity
that is responsible for the coperation of the public
charter school would also be responsible for ensuring
that the public charter school jis complying with the
requirements of the federal ecivil rights laws. TFor
examnple, where a charter school is part of a local
educational agency, the local educatiocnal agency would
be responsible for ensuring that the charter school is
complying with the requirements of the federal civil
rights laws.

While the charter school operator generally has
rasponsibility for ensuring that the charter schesl
complies with federal civil rights laws, the state
educational agency (SEA) or other authorized chartering
agency also ma¥ be responsible. For example, in cases
where the SEA is the direct recipient of federal funds
and the charter school is a subgrantee, the SEA must
have policies that ensure that the subgrantee will
comply with federal requirements.

Effect of Existing Desegregation Plans on Publie Charter Schools

What effect does an existing desegregation plan for a
school district have on the establishment or eperation
of a public charter schoel in that district?

When a .public charter school is being established in a
school \district that is under either a Title VI
desegregation plan approved by OCR or a court order
requiring desegregation, the charter scheol must be
@stablished and operated in a manner that is consistent
with the OCR-approved desegregation plan or ccurt
order. Generally, the establishment of a public
charter scheol may not substantially impede or retard
the scope of desegregation. For example, where the
school district is operating under an OCR-approved or
court-ordered desegregation plan, the establishment of
a public charter school must not adversely affect the

. 2
|
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racial composition of the schools from which the
charter school students Will be drawn, such that the
school district would not be in compliance with the
desegregation plan or court order. The local
educational agency or other responsible entity should
consult with its atterneys to determine whether
establishment of a charter schocl is consistent with an
applicable OCR-approved desegregation plan or court
order and whether OCR or court approval is needed.

Recruitment and Admissions

Q: What steps should a public charter schoel take in order
to be in compliance with federal civil rights laws with
respect to the recruitment of students?

A: Consistent with Title VI, Title IX, Section 504, and
Title IT, a public charter scheool should not recruit in
a manner that tends to exclude or limit the ernrollment
of students of a particular race, color, naticnal
origin or sex, or studsents with disabilities. Public
charter schools should make sure that any ocutreach and
recruitment efforts are designed to effectively reach
all segments of the parent community, including
minority and limited English proficient parents. When
a particular type ¢f outreach program--such as radio
advertisements or community meetings--is used to
publicize a charter school generally, efforts should be
made to ensure that those activities are carried out in
a manner likely to reach a reasonable nunmber cf
minorities.

Also, charter schools may make special efforts to .
encourage applications from mincrity and LEP students.
For example, charter schools may: 1) conduct
presentations or meetings with parent teacher
associations or organizations at schools with a large
number of minority students; 2) schedule meetings or
consultations with minority community groups; 3)
indicate in promotional materials that alternative
language services will be provided for LEP students; 4)
indicate iln such materilals that a free or low cost
lunch program is available for eligible students; 5)
disseminate information about the charter schecol in
newspapers and other publications and on radic stations
that serve minority communities; and 6) emphasize in
meetings and promotional materijals that students from
all segments of the community will be welcome at the
charter school.

8
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Promotional materials that are used to recruit students
should 'state that the charter school does not
discriminate on the basis of race, color, national
origin, sex, or disability in its programs and
activities. These materials also should avoid
perpetuating stereotypes as to race, color, national
origin, sex, or disability.

Q: What steps dces a public charter school have to take in
: ite recruitment efforts with respect to parents who are
limited English proficient?

Al A public charter school must ensure that parents who
are not proficient in English are provided with
appropriate and sufficient information about the
charter school. This information must be effactively
communicated to parents who are not preoficient in
English. For example, {f outreach materials are made
available to parents, these materials may have %o be
available in languages other than English to ensure
effective communication in those communities that have
significant numbers of LEP parents. If the charter
school conducts informational meetings with parents or
community groups, in order to ensure effective
communication, translation services should be available
where the local community includes significant numbers
of individuals whe have limited English proficiency.

Q: What steps does a public charter school have to take in
its recruitment efforts with respect to parents with
disabilities?

A: A public charter school must ensure that information

about the charter school is communicated as effectively
to parents with disabilities as to other parents.
Appropriate auxiliary aids and services must be made
available whenever they are necessary to ensure
effective communication for parents with disabilities.
For example, if outreach materials are made available
to parents, these materials should be made available in
such alternative formats as Braille or large print for
parents with visual disabilities. 1I1f the charter
school cenducts informational meetings with parents or
community groups, qualified interpreters should be
provided on request for individuals with hearing
disabilities.

Q: What steps should a public charter school take in order
to ensure that all students, regardless of racse, color,
and national origin, are treated in a nendiscriminatory
manner in admissions?
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admission of students of a particular race, color, or
national origin. In order to receive the charter
school start-up grants that are available through the
Federal Charter Schools Program, pPublic charter schools
must admit students on the basis of g lottery if more
students apply for admission than can be accommodated.

Many state charter school laws also have specific
Provisions that are designed to ensure that charter
Schools are open te all students. For example,
consistent with the Federa} Charter Schoolg Program, a
significant number of states specifically require that
Public charter schoolsg use a lottery system ror
admissions purposes. A few state charter school laws
contain provisions designed to ensure that
transportation services are provided teo low-income
S8tudents attending such schools.

In public charter schools that do not use a lottery for
adnmissions, eligibility eriteria must be
nondiscriminatory on their face and must be applied in
4 nondiscriminatory manner. If these criteria have a
disparate impact on the basis of race, color, or
national origin, they must bhe necessary to meet the
school’s educational objectives. A public charter
school may use adnissions criteria that are related to
the nature of the gcheol, for example, a requirement
that gtudents be at a particular grade level »r that

Students be concentrating in a particular subject area.

Public charter schools may not treat an individual
differently on the basis of race, color, or national
origin in determining whether he or she satisfies any
admissions requirement. Also, public charter schools
may not utilize criteria or methods of administration
that have the effect of subjecting individuals to
discrimination bacause of their race, celor, or
national origin,

{
Where a public charter school is established in a
school district that is remedying past discrimination,
the charter schecol may consider race or pational origin
in admissions to remedy the effects of that past
diserimination. A public charter school may also
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volgntgrily Cconsider race in a nNarrowly tailored way in
admissions tgo achieve the educationa} benefits or
diversity,! ' :

Q: Under Sectien soq and Title XTI, what steps shoulq a
Public charter $chool take in order to ensure that
students with disabilitieg are treated in gz
nondiscriminatory manner in admissions?

admission te g bublic charter school $olaly on the
basis of their disability. In APPlying admissions
criteria to students with disabilities, individualizeqg
determinations must ba made ag to whether a Particular
Student can be provided an appropriate program at the
Public charter School, including whether the student
€an participate in the Program with the Provision of
Supplementary aids and S$ervices.

+Diserimination on the Basis of gex

Q: Do cﬁarter Schools have the Same Title IX ebligations
as other public schoals?

Al Yes. Consistent with Title IX, public charter .schools
must ensure that they do not discriminate on the basis
of sex in their Programs and activities. Also, Title
1X protects students from unlavful sexual harassment in
all of a school’s Programs or activities, whether they
take place in the facilities of the school, on 3 School

Prevision. eof Apprepriate S8ervices to Studentg with
Limited English Proficiency

Q: May a publjc charter schoel exclude from admission
students who have limited English language Proficiency?

A: A public charter scheol may not categorically exclude
LEP students from Participating in a Public charter

although race or national origin may be considered when needed to
Temedy the effacts of discrimination by a college. This ruling
applies only in the atates of Texas, Louisiana, ang Mississippi.

6
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echool’s program. If there are questions about the
legality of the specific requirements of a progran
being offered by a charter school, please feel free to
contact the OCR enforcement office that serves your
gtate.

Do the same requirements to provide alternative
language services to LEP gtudents that apply when a LEP
student attends any other public school also apply when
a LEP student attends 2a public charter school?

Yes. Title VI prohibits the denial of egual access to
education for national origin minority children. Where
the inability to speak and understand the English
language excludes national origin minority group
children from effective participation in the
educational program offered by a public school,, the
school must take affirmative steps to rectify the
language deficlency in order to open its instructional
progran teo these students.

Public schools must implement procedures that ensure
that all LEP students are identified, evaluated, and
provided necessary alternative language services by
properly trained staff and that the alternative
language progranm is pericdically evaluated to ensure
that it is effective in meeting the educational needs
of LEP students. These legal requirenents are
explained in CCR policy documents and technical
assigtance materials. public charter schools need to
become familiar with the details of these legal
raguirements.

There are, of course, many different kinds of programs
of fered by public charter echools. For technical
assistance regarding how the program being offered by 2
charter school can comply with Federal civil rights
requirements to sarve LEP students, You should contact
the OCR enforcement office that serves your state.

|
Under Title VI, what must a public charter school do to
ensure that parents who are not proficient in English
are provided with appropriate and sufficient
information about sehool activities?

public charter schools must effectively notify parents
who are not proficient in English of school activities
that are called to the attention of other parents.

Such a notice, to be effective, may have to be provided
in a language other than English.



from ED’s Office of Elementary and Secondary Education.
charter schools would receive Title I funds dlrectly
from the SEA if the charter school is treated as an LEA
or from the school district if the charter school is
treated as a public school within an LEA. Title I
funds also may be used to meet the educational needs of
LEP studente. 1In addition, a public charter scheool
could be assisted in meeting its ebligations through
such means as jeining with other charter schools or
werking with LEAs to share qualified staff. It is
impertant to note that a public charter school cannot
excuse its failure to provide appropriate

educational services to LEP students because of
inadequate financial resources.

Program Accessibility for Ipdividuals with Digabilities

Are public charter schools responsible for ensuring
that their programs and activities are accessible to
persons with disabilities?

Yes. Public charter schocls are subject to the same
program accessibility requirements as other public
schools. Program accessibility requirements often
invelve complex issues. For assistance in
understanding progran accessibility requirements, you
may want te review OCR technical assistance materials.
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Rehabilitatjve Services (OSERS), while Section 504 ang
Title IT are enforced by ocr, Under certain
circumstances, pPublic charter schools may be eligible
for IDEA funds. For further information about IDEaA
requirements, contact OSERs’g Cffice of Specia)
Educatien Prograns.

1
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SUBJECT: MALDEF Lawsuit

This is a brief overview of the attached; we will follow-up with additional information regarding
this case.

On October 14, 1997, the Mexican American Legal Defense and Educational Fund (MALDEF)
filed suit against the Texas Education Agency and the State Board of Education and its use of the
high school graduation test--Texas assessment of Academic skills (TAAS). Filed in federal court
in San Antonio, Texas, the lawsuit alleges that African American , Mexican American, and
limited-English-proficient students suffered discrimination in the denial of diplomas on the basis
of the TAAS test. The suit also charges that the state defendants have failed to take steps to
eliminate the vestiges of a history of segregation in elementary and segregation school, and that
those vestiges have prevented African American and Mexican American students from receiving
the education they need in order to pass the TAAS test.

MALDEF’s press release was critical of “administrative and legislative levels” which have
failed. One reading of the criticism is that the plaintiffs American GI Forum and IMAGE of
Texas are displeased with the US Department of Education’s resolution of a complaint filed by
the Texas NAACP. In that OCR resolution, the Texas Education Agency was obliged to
evaluate disparate TAAS pass rates by race, ethnicity and language groups and to take concrete
steps to address the disparities. The OCR resolution did not halt the use of TAAS test, however.
Instead, OCR preserved to the State its flexibility to set high standards and adopt new forms of
standardized assessments.

It is interesting to note that LULAC was not a plaintiff. LULAC typically joins GI Forum in
MALDEF complaints, but did not participate in this TAAS suit.
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MALDES CHALLENGES TEXAS HIGH SCHOOL *GRADUATION® TEST
‘ mmmwmnunmsmws_umuwm

(Szn Antomic-October 14, 1997) The Mexican American Legal Defevss aod
Bducationsl Pusd (MALDEF) toduy filed suit against the Stte of Texas ad fts use of the

Teas Assessent of Academic Skills (TAAS) exit test Sor kigh scboo) graduation, calling -

the test dhariminatory and iivalid. The enit, filed o the United States District Cowrt for
the Westarn Diswizt of Texas, allsges that the test denies dipiemas to studenm without
sufficient procf et the vse of tha test will enhance the education or life opportanities of
grudents. The sait also charges the Sm.MT@muﬁmAgewmﬁeTmSme
Board of Eduration with failing to take affinnutive steps to climinate the vestiges of
WﬁmWMcﬂmAnﬁmmﬂmmm&nﬂhmm’l
puhliasl;hoduysum.. 4

*We briog this litigation becsuse owr effiort to desl with the prublem ot the
adminigrgtive 2nd legialative levels have failed,” says Al Ksuffiman, MALCEF Reglozal
Conase! zad lead sttorpey on the case, "The litigation is o direct challenge to the misise
ucmeTAASuutuumnqmmmtﬁrnqdmgnlﬁghmm;ﬁphu,mdlm
of other zcademic achievemants of the students.” '

Apﬁdmbiy?,smmdenteuﬂ:mdnwmﬂmTMSutud are denied
a&phm&_hdnﬁgﬂﬂ%gﬁgnﬂumdﬁ&euﬁemumﬂ. *This test i3

Ll
FAX: (210) 24-5082

Comnbutions Are Tax Dasuotiive
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MALDEF CHALLENGES TAAS TEST 2-2-2-2

ansis to al stadents” Kaufiman ootes, “and has particulizly negative efiecls en minority
mdenu'whohm!ongnwiwdammmxddum. The tes: does pot carrespond
tothe corricols svalluble por 1o what actoally i tanght in thess cammmuanitier.”

First implemented fn the 1990-51 school year, the TAAS is now alministered in
Texas public sohools in grades 3, 5, 7, and 10. Beginning in the cpriag semest=r of ths teath
grade, stndents hyve'eight opportunities o pam the cxit level TAAS prior to their class
scheduled graduntion. I @ student fails a portion or portions of the test, he or she may
nnhmmwhumagﬂﬂgmwmﬁnmmmwmmmwa
I be or she has completed 211 high schoot conrse work. -

'Ituuhmﬂyhamhlhmmmﬂybdswshghxbwldlphmﬁgnd
atydents Whe have worked in schoo) for twelve years, bean assessed by dreens of toachers
end have parformed at grade level or sbove,” Ksufiman siresses. “Wo camnot permit the

'continuation of & practice &uMmpﬁtmnmﬂu&dtmmudamdmfs

educational and economic developmens.!

Over half of Texss’ minority stodents is the sopbomore yeqy do ot puis one o more
parss of the TAAS test, and approsimately 85% of the studepts who do 2ot jass the TAAS
in May before graduation zre Mexicas American oy African American.

‘The suit asky the osourt to halt the uss of the high achoal gradurtian test as a chtoria
for receiving a high schoal diploma. It also #3k the conrt to haly the gse of tracking n the
wh&ﬁmhﬁpbmmm@emhh a sequencs of TAAS remeitial courses in

whhh&qmn;ummammdmbwwdﬁmwcmmwm |

for college.

A mitional nonprofit organieation, MALDEF promates xnd protects the civil fighes
of Latinoe through advocacy, cammualty edncation und cutreach, Jeadesship development
sud, when necessary, through the jegal system.

pRBEP
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MALDEF's Statwment on TAAS Litigation

MALDEF i finply commined to high academic standards for all schools asd

studears. Throughout MALDEFs history, we have fought vigorously in the courts, in the

nid at the commmuniry level to impTove our schools and to encogrejpe appartunity

for all smdents within our schools. We want w bold cur schocls and our ‘teachers

accountabls for hard work and reward chem for dedicatian to the task of educating our
students. . .

However, when individual stadents and group of studezts that have baen historically
dkmmmmmm«udaﬁpmbm&memdumduﬁud
examingtion, that 5 wrong. With the TAAS, Texs has put too smch emphasis ao
standardized tests ad oot enough emphasis on the total assesnment of the sty dems’ and the
schools’ abliftits md progress.

Far years, MALDEF ks seen students who have gone through the mdaoks task of
completing twelve yeary of schocl, overcome tremendous personal and feeily difficuldes,
performed extremsly well in schoot and nevertholess been demied = high sckool diploma
becguse of thair wabdlity to pass a standardized tewt, '

It b smply usfir to disregayd actual scademic sclicvement wlen awarding
xomething @ {mportant as = high schoal diploma It &3 partioularly unfair to minarity
grudents for whom the test is Jess valid and whe have pot been given equal educational
opportunifies within the Texas school system. i

We will continae to work with state officials, schoal efclals and comumnity members
to improve the accounmatiflity of our sebools, teacherns and stadents. However, we will fight
against agy miawe jof standardized tests hat zegatively affocss the oppornmities of onr
commuuity to progress in education and reach the guality of opportunity in cducedon,
exployment and public affaits to which we are dedicated.

Natiorml Ofite Regleral Offces

South Bpring Street  B42Sduth DeartomBirvmt 182 Bacand Suwet The Book Bullding 7SS 150 Stroe, NW.
m ms 8 Eunhe 750 i 2rd Plagx 140 E. Houtonh S1roed i 520 0.0. 20008
Loj Angetes, BA 90014 “"‘“2“ IL eDeos Sen Frandseo. CASH IS Sulle 300 Washlnglma’ ..n.
Gl FEEeA.,  (hESER.  ERERTT R
A i FAX: (10} 223-5082
£ -

FAX ND, 2023834208 i 1o S ieim
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THE EFVECT OF THE TAAS ON TEXAS 199 PUBLIC SCROOL, SIINIORS
(CLASS QF 19%6) ‘

fot the Spring 195¢
Aduministration

Nutnber of

possed the Spring
1954 Adminiswation
(Pxss Rate)

Sophomeres that

6782
(6+35%)

20,751
(33.69%)

R1.76%)

3,342
(64.18%)

113
{54.01%)

Yumbzr of members
af (ke 1954 Cohort
{Cluss of 1996) who
evezrually pasted

89,480

43,132

18332

133

Number of mpembers
of che 1554 Cohert
{Class of 1996) who
“were but’ fnthe
TAAS pipeline

23,330

BN

13527

1,629

47

70,587

pvm.n Pass Rate

T194%

£9.61%

5397%

7HNn%

22.06%)

68.49%

Number of msmbers
of the 1984 Cohott
(Class of 1956) who
had resulis for the
Mgy 1996
Administration {of
iz, the pumber that

(72)

bl IS S—

(37

819
(143)

113
(15

:
)

3,474
(5%9)
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

SAN ANTONIO DIVISION

GI FORUM, IMAGE DE TEIAS, §
Pl!inﬁﬁa 1‘7& s
§
Plaintiffs, §
g

v. 5 Givil Aetisg No.
TEXAS EDUCATION AGENCY, §
DR. MIKE MOSES, MEMBERS 5
OF THE TEXAS STATE BQARD B
OF EDUCATION, jn their official §
“Pldﬂﬁ. . g
Defendants. §

COMPLAINT
I. INTRQDUCTION

L 'The Tes Bducation Ageacy (TEA) & implementing invalid «tscriminatory
standardized 1ests & requirements for high achool graduation. Under state law, the TEA
dentos dipiumas to Mexican Americzn and Afdean American students ikt a 1afe sigaifieantly
Righer than thet of Anglo students, without uBlciont proot that use of the test: will enhanae

" the education or e Spportunities of sudents. The method of using this tist, celled the
Texas Assessment of Acadermis Skills (TAAS) exit test, resglits in dignifioany and imreparable
reduction in the Tanks of Mexican American and African American high schnol gradustes.
This is oecuning and WAl continue in light of an"akready high minority drop-out tate. The
method of using thxs test  viclates a2 variety of Umited States Constitutiong, mnory and
regulatory provisions, ac well as fundemaptal fairvess. The implementation of the TAAS exit

.

u

R
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wat in & state with Texan' history of discrimination in pardeujarly counterproductive asd
violates the arders of the Court In U8, v. Teso |

IL JURISDICTION

2. There i javisdiction of this cas vnder 28 US.C. §1331, 28 U.5.C. §1343, 20
U.S.C. §1706, 42 U'S.C. 52000 (d)(7) and this cowt’s equity jurisdiction 1o entore the
decrees of the United States Districr Court for the Easterny District of Texas i UL v, Texas,
330 F. Supp. 235 (B.D. Tax. 1970), aff'd, 447 F. 24 441(5th Cix. 1971), care denied, 404 U.S.

1016 (1974). . |

L RLAINTIFFS

k Plaintiff GI FORUM & au orpanization dedicsted o thi: educxtional

. advancement che:mu Amerfcups ip Texas, They bring this action to ensure that thefr
members’ children - Mamau American stedents fo Texas publio schools in bundrads o!
Texas school tbﬂncts around the state — are not denied 2 equal educationi] opportunity
to graduate from high school, pursue higher education, join the militiry or amtpate in the
job market. |

4 Plintitf IMAGE DE TEIAS is an organization dedicated to the educationsl
advancement of Mexican Americans in Texas, They bring thos actica to epsure that thejr
members’ children — Mexican American WH in Texras public schools in hundreds of
Texms ackool chstuc;.l around the state — nre pox d:m'ed an equal educztions] opportaty
wgadumﬁthghsahool.pmhghu eduuﬁon.hnﬂlemﬂﬂwym'ampctamﬂm'
job market
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5.  Piskmif) is a Mexicag American student who attznded bigh sclieod in the Saa
Antonio Independent School Digttist. She would have greduated and received a diploma
fn 1997 but for ber failure of the math part of e TAAS et She ha: suffered and
coptinues to suffer from the qncrlm'umypaﬁuinsci'dmda!enduu

6. Phiatif2 is a Mavicen Amerioan student who sttended high scliool i the S=a
Antonio Independent School District, She would have pradusted and received & diploma
in 1997 byt for one point on one part of the TAAS test. Altbough she bad good grades and
wap oo the hunor woll for three years, sbe didnotw a diplome ouly hecsise of the
TAAS Shehsmiffnmd apd mmwm&rﬁﬁﬁcmm'wnduofm
i, T -

9. Paimtd 3 & o Mexican American stydent who stended high school in the
Nerthside schoad distrist for four yeam. Sbe would bave gradusted aud received e diploma
i 1997 but for the TAAS test, She was actively isvolved in school acthvities including
leadenship positions, but failed the math porticn of the TAAS. She has euffered and
continues to suffer from the diacriminatory policies of the dufemdants. '

8. PldntiﬂﬂsaM:ﬂmAECﬂWﬂndntwhommdedhzhwhwlmuE
Paio uhuddisnict. He would have gradusted and received a diploma in 1697 but for cne

' pumunome'rmm He bas soffered and continues fo sutfer from the discrimipatory
policies cfﬁedaﬁndtms-

9. ' Plaintff S is » Mesican Amesicen studest who attended high school o the Sea
Antonlo Indepeadent School District. He would bave graduated and veceived a diploma but
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for the TAAS test. Ho had good grades and was op the hontr roll for two years, but filed
the TAAS and &id not graduate. He has suffered and contimues to sul¥er from the
dJizsriminatory policies of the defendants.

10.  Plaintif 6 is sn African American student who sttended public sehools in
Puis.TemwhoshnuldhmngiuMny.IS!3.H¢mﬁnndmuknh=TAAStest
at every svailable opportunity autil within the last twe yeats. Becanse of his age, be i now
denicd the opportumity to take the test. He complsted all requirements to recive a diploma
egospt for the math and teading sections of the TAAS. He has scffersd and continaes to
suffer from the discriminatoy policies of the defendapss.

4i.  Pnté 7 is s Mexoan American studort who Etsnded high school in the
Harlandale school distict for four yeays, She would have graduated and received a diploma
butforuncpmdthaTAAStuL She hum&redudmﬂnu:stnm&rhvmtbe
discriminatary pohmu of the ddmdum

12. Theae‘“mdmdual Plaintifls are representative of the appravimately 7,500
students each yurdwho fail the exit Joval TAAS and do got graduare. These individual
mmmmmmaaMWNQMmanbﬂsoh@
wphnmmduiuTems:hmhwhndmpautbehmmduﬁmmpﬂlmdm
TAAS test. These students are deaied a diplama, college sdmission and acholarship
opportugities, lale::titm by the military snd job oppertunities becauze uf the TAAS,
regardicss o!ﬁ:d;cthu qualitics, achisvements aad abilities.

do11
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IV. DEFENDANTS =~
13. Detendants Texas Education Agency, membess of the Texis State Board of
Educstion 208 Miks Moses, 1 Texs Commissoner of Education bave developed and
Impiemazted the TAAS, chosen. the method of wsing the TAAS 2 a praduation
mqﬂmtmda;ﬁewt-ﬁﬁwumﬂle'rmlndh‘lMDefr-nﬂnlsmmedin
thely oficial capacities. Defendasts ase the cocipients of foderal funds.

14, Mexican Americans and Aficanp Americans bave suffered fren a Jang end
m&wawﬁdhwﬁﬁcm Decades ¢f separste and
unequal education have adversely impacted geserations of Mexicag Americxas and Africm

Americaps. This past discrimination bas consequences in the prescat, and the Cowt in U5,
v. Texas ardered the state to taks affmative stops to elimiaste the vestiges of this past
discgimination.
B. What the TAAS Js and How Jt Xs Used

1S. Fint toplemented during the 199051 school year, the TAAS 5 bow
administered in Texas public schools 1o smdents in grades 3, 5, 7, wd 10. In addidon 1
compleriag the requited Ligh school curricalum, a stadent ig every poblic high schoal n
Texas wpust now p;mﬁe reading, riting, and mathematics sections of the erit-level TAAS
1o receive a dfploma. Beginping in the sudent’s spring semester of the trth grede, the
studspt hus eight opportunities to pus the eXit level TAAS prior to ki or her class

]

MHL LW FHA DNV, AUZ3dadZun r.
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October 30, 1997

NOTE TO ELENA KAGAN

Attached is Draft Q&A guidance prepared by the Office for Civil Rights at Education that is
designed to advise charter school operators of their obligations under federal civil rights law.
The guidance has been prepared to distribute beginning Monday at next week’s national charter
school conference that ED is hosting, in the context of sessions that OCR is going to run on this
topic.

1 believe that a copy of this was faxed to you by Art Coleman earlier this week. The attached
copy also includes comments provided by OLC at Justice, and notes some other changes that
OCR has indicated to me that they plan to make.

OCR is anxious to know of any comments that we have so they can make final changes on Friday

1 and get copies printed for Monday. I have also distributed copies for Mike, Tanya, Dawn

Chirwa, and Jon Schnur (in OVP) to look at. Dawn is also checking with Civil Rights and the
Associate’s office at DOJ on this.

Could you please take a look at this tonight? I see some of the issues presented by this document
as the following:

1. Overall issue: At this point, is it too counter-productive message-wise to put out paper like this,
dealing with issues of legal requirements, in the midst of a conference that is designed to focus on
the non-bureaucratic approach of charter schools?

2. PP. 5 -6: Note the assertion about use of race for diversity purposes beginning at the bottom of
p. 5. ED indicates that OLC requested this statement, as well as the added language and
footnote, because it was concerned that to do otherwise would signal that such a use is not
permissible. On the other hand, there is little to point to in terms of case law, etc., as grounding
for such an approach for K-12 education (as opposed to higher ed, where there is Bakke). ED
acknowledged that they were basically extending the principles derived from higher ed to K-12.
My question is whether this will be perceived as breaking new policy ground and possibly make
this document more controversial than it needs to be.

3. P. 6: The guidance notes the Title IX responsibility of schools not to discriminate on the basis
of sex “in their programs and activities.” The guidance does not address the issue of single-sex
schools, although this section might prompt a reader to wonder whether that’s something that’s
allowed.

4. Pp. 6-8: LEP Requirements. Here again, the guidance does not address the issue of bilingual
instruction versus other approaches to meeting the needs of LEP kids, but the discussion of the

requirement to provide “alternative language services” could prompt questions about the



California initiative, etc.

My geneal take is that, while the document is a little clumsy, we should probably let it go forward,
perhaps with “DRAFT” stamped on it and an invitation to conference attendees to comment.
While we may risk a little flak for sending mixed messages about flexibility and freedom from
bureaucracy, if we don’t provide something concrete like this to charter school developers, we
could well be increasing the likelihood of a much stickier problem down the road, when well-
meaning, entrepreneurial charter school developers run afoul of civil rights requirements and OCR
has to investigate. In addition, providing this guidance probably will be helpful to our long-term
efforts to build support for charter schools, as some groups that have been skeptical of charter
schools (including many in the minority community) as potentially hostile to civil rights will see
that we are serious about helping make sure that these schools understand and follow through on
their civil rights obligations.

Thanks.

- Bill
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QUESTIONS AWD ANSWERS ON THN APPLICATION OF PEDERAL
CIVIL RIGHTS LAWS %0 PUBLIC CHARTER SCHOOLS

One of the fastest growing areas of public echool reform is the
charter schools movement. President Clinton has called for tha
creation of 3,000 charter schools by early in the next centyry as
a vehicle for promoting cheice within public school syetems.
Charter scheeols are public schools under contract--or charter--
_between a public agency and groups of Parents, teachers, achool
adminigstrators or others who want te create altarnatives and
choice within the public scheel systaem. Although public charter
schools are freed from many regulatery burdens and paperverk

' Tequirements, they must comply with fmderal civil rigbts laws.

The Office for Civil Rights (OCR) in the U.S. Department of
Education (BD) enforces civil rights laws that protect students
and other participants from digcrimination on the basis of race,
color, national origin, sex, disability, and age in programs and
activities that receive federal financial assistance. These laws
are: 1) Title V] of the Civil Rights Act of 1864, whieh
prohibits discrimination on the basiz of race, coler, and
national origin; 2) Title IX of the Education Amendmants of 1572,
which prohibits discrimination om the basis of sex; 3) Section
504 of the Rghabilitation Act of 1973, which prohibits
discrimination on the basiz of disability; 4) the Age
Discriminatioen Act of 197S, which prohibits disecrimination an the
basis of age; and 5) Title 1II of the Americans with Disabilitiee
Act of 1990, wvhich prohibits discrimination on the basis of
disability by public entitles, including public charter schools
and public schoel districts, regardless of whether they receive
federal finaneclal assistancas.

The following Questions and Answers vere developed to provide
information on public charter schools’ obligations under civil
rights laws with respect to recruitment and admissiens, provision
of alternative language sezrvices teo limited English proficient
(LEZP) students, and provision of a free appropriate public
education and program accaessibility to students with
disabilities. Thesa Questions and Answers feeus on issues that
have been the subject of OCR investigations concerning charter
schools ox have been the most frequently asked guestions.

These Questions and Answers are not intended to provide you with
all the information you may need to ensure compliance with eivil
rights laws. Rathar, our intent is tc highlight Key
reguirements. Details of these requirements are daescribed in OCR
regulations and policy documents and applicable couyrt decisiens.

For information abkout the civil rights requirements addressed in
these Questions and Answers, as well as other requiraments under
tha federal civil rights laws, please contact the OCR enforcement
office that gerves your stata. A list of the addresses and
telephone nunbers of the ' OCR enforcement offices is attached.
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Entity Regponsible fer Civil Bight; Campliance
Qs Which legal entity is responsible for ensuring that a

public charter scheel is complying with federal ecivil
rvights laws?

The entity that is responsible for ensuring that a
public charter school is complying with federal civil
rights lavwe generally is the same entity that is
responsible for the operation of the charter echeol.
statc_chartﬂr school laws provide guidance regarding
entities that are respensible for the eporation of
‘charter schools within a particular state. Unless the
applicable state lav provides othezwise, the entity
that is respensible for the operation of the public
charter school would also be responsibla for ensuring
that the public charter scheol is complying with the
requirements of the federal civil rights laws. For
examplae, where a charter school is part of a local
eduycational agency, the leecal educati{onal agency would
be respongéible for ensuring that the charter schoel is
complying with the requiraments of the federal ciwvil
rights lavs.

Wnile the charter school operator generally has
responsibility for ensuring that the charter school
complies with federal eivil rights laws, the state
educational agency (SEA) or other autheorized chartering
agency also may be respensible. For example, in cases
where the SEA is the direct recipient of federal funds
and the charter scheool is a subgrantee, the SEA nust
have policies that ensuyrs that ‘the subgrantee will
comply with federal regquirements.

Effect of ERisting Desegregation Plans en Public Charter Schoels.

13

What effect does an existing desegregation plan for a
school district have on the aestablishment or operation
of a public charter school in that district?

When .a public charter school is being established in a
school districet that is under ajther a Title VI
desegregaticn plan appraved by OCR or a court order
requiring desegregatien, the charter scheoel must be
estaplished and operated in a manner that is consistent
with the OCR-approved desegregation plan or court
order. Generally, the establishment of a public
charter school may not substantially impeds or retard
the scope of dosagregation. For example, wvhere the
gcheol district is operating under an OCR-approved or
court-ordered desegregation plan, the establishment of
a public charter schcool must not adverssly affect the

s
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racial cemposition of the scheols from which the
charter school studants will be drawn, such that the
school district would not ba in compliance with the
desegregation plan or court order. The local
educaticnal aganey or other respensible entity should
cohsult with its attorneys to detarmine whether
establishmant of a charter school is consistant with an
applicable OCR-approved dessgregation plan or court
order and whether OCR or court approval is needed.

Recruitment and Admigsions

Q: What steps should a public charter schocol take in order
to be in cempliance with federal eivil rights laws with

respect to the racruitment of student e

A<t
A: Consistent with Title VI, Title 1% 04, and
Title II, a public charter pcheel recruit in
t

,,———-——-—!‘manne=~thah3tends-téLexcludeﬁor fImYEithe enrollment
d% Sknr~to/, of students of Fparticular rade, colo¥, national

origin, or sex, or students wvith disabilities. Public
bb\.m&ﬁ-hc"", charter schools should make sure that any outreach and
ﬁhtf\&oﬁ* Al racruitment efforts/ esigned teo effectivaly reach
all sagments of the paren unity, including
t

4 )
= e minerity and limited English pro n
| ch as radio k‘u_k
UV,

a
advertisements or community meetinge)-is-uoed~to
publicizg a_charter sahesl—genanally.obfortc—sholld he
made o ARsuEe-Ltidi-these-activitioc~are—carriod-out—in
a RafRRer-—iileiy—to-reaciru~reavonable—RuihoFr-of

X pariiily

mx

Alsc, charter schools may make special efforts to
encourage applications from minority and LEP students.
For exampla, chartar schools may: 1) conduect :
presentations or meetings with parent teacher
associations or organizations at schools with a large
number of minority studants; 2) schedule meetings er
consultations with minority community groups; 3)
indieate in promotional matarials that alternative
language sarvices will be provided for LEP students; &)
indicate in such materials that a free or low cost
lunch pregram is available for eligible students; S)
disseminate information about the charter scheoeol in
newspapers and other publications and en radio stations
that serve minerity communities; and 6) emphasize in‘
meetings and premotional materials that students from
all segments of the community will be welccome at the
charter schoecl.



R - PR T ]
l10730/87 11:03

» ity (TR Y P T NPT F PR Y te LAY

IO Y T
0000000

b —— 1 —

10/27/97 HNON l8:0l Fal 202 280 Jdado OCR/PRGE LEGAL @oos

Promotional materials that are used to recruit students

4"_’__,_—ahﬂuld state that tne charter pchool does neot
7

2oLt ¢

digeriminate on the basis of race, coloy, national

origin, sex, or dAisability in its program= and

,actgviéias. WBasa—aatezéi}s—ai3ur£§og;d—avoi64b AOJ:QmMJ
parpetuating starectypos-—ac—-to race;—color, national - e
origin,—Sex,—or-disebilivy At

What steps does A public charter gcheol have to take in Ll
its recruitment efforts with respest to parents who are
limited BEnglish preficlent?

A public charter scheol must ensure that parents whe
are not proficient in English are provided with
appropriate and sufficient information abeout the
charter school. This information must be effectively
conmunicated to parent are pot preficient in
English. For exampla,fighgaiféach materials are made
available te Earnnts, thesa materiala may have to be
available in langquages other than English teo ensure
effective communicationjin these commuhi
jgnd - arents If the charter
school conducts informational meetirnigs with parents or

comnunity oups, in ordar to ensure effectiva
cggguninati:n+_szan51ASinn services should be available
(ihfre thae loccal cemmunity includes significant numbers

of individuals who have limited English proficiency,

What steps dees a public charter schoel have to take in
its zecruitment efforts with respect to parents with
disabilities? '

A public charter school must ensure that information
abayut the charter scheel is commuhicated as effectively
o parents with disabilities as to other parents.
Appropriate auxiliary aids and services must be made
available whenever they are necessary to ensure
erffective communication for parents with disabjilities. Peqﬁ‘s
For axample, 1if outreach materiale are made available DN
to parents, these materials should bae made avallable,in
such alternative formats as Braille or large print for
parents with visual disabilities. If the charter
school conducts informational meetings with parents orx
communit oups, qualified interpreters should ka
provided len request |for individuals with hearing
disabilities.

What staps should a public charter school take in order
to ensure that all students, regardless of race, color,
and national origin, are treated in a nondiscriminatory
manner in admissions?
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{ natdemai-oeigin. In order to receive the charter
school start-up grants that are available through the
Faderal Charter Schools Frogram, public charter schaols

st admit gtudents on the bagis of a lottery if mers
tudents apply for admission than can be accommodated.

Many state charter school lawe also have specific
provisions that are designed to ensure that charter -
gchools are open to all studencs. For example,
consistent with the Federal Charter Schools Pragram, a
significant number of states specifically reguire that
public charter achecols use a lottery gystem for
admissions purposes. A few state charter scheel laws
contain provisions designed to ensure that
transportation seérvices are provided to lew-incame
students attending sueh schosls.

In public eharter gchosls that 4o nat use a lottery for -
adnisaions, eligibility criteria must ba ﬂ\
nendiscriminatery on their faca and must be applied in \\
a nondiscriminatory manner. If. these criteria have a

disparate impact on the basis of race, color. or l'ﬂ.md, "]
atiecnal origin, they muzt be neces the abK(&th
school’s educational objectives: A public charter

school may use admissions eriteria that are related tcﬂd”“““"
the nature of tha school, for example, a requiremant e R
at studsnts be at a particular grade level ar that )

students be concentrating in a particular subject area. \&f

(éublic charter schools may not treat an individual UF?“*’
g ntenes ifferently on the kasis of race, coleor, or natioenal od

origin in determining whether he or she satisfies any wuwiS {
| . adnmiesions requirenent.! digor—publdo=—charter—aaeheols (Auudv=
ma T , - g N O twre

th o
ai

natrenet—origin.

Where a public charter echoocl is established in a
school district that is remedying past discrimination,

——

the charter schoel may race or national origin
in adrmissions to remedy \ effects of that past
discrininatioen. A public rter school may also

_Fﬂaﬂl, q.vuurn931~1 *ﬂiluﬂtdg-‘J“{
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voluntarily consider race in a narrowly taillered way in
adnissions to achieve,the educational benefits of
diversity.\‘P .

Under Section 504 and Title II, what steps should a
public charter school taks in order to ensure that
gtydents with disabilities are treated in a
nondiseriminatery manner in admissions?

Students with disabjilities may not be excluded from
admigsion te a pubklic charter schoocl solely on the
basis of their disabjlity. In applying admissiens
eriteria to students with dissbilities, individualized
determinations must be made as to whether a particular
gtudent can be provided an appropriate program at the
public charter schoel, including whether the student
can garticipate in the program with the provision of
supplementary aids and servicass.

Diacrimnination on the Basia of Sex

De charter schools hava the same Title IX obligations
as other publie scheoels?

Yes. Coneistent with Title IX, publie charter schools
must ensure that thay do not discriminate on the basis
of sex in their programs and activitjes. Alse, Title
IX protects students from unlawful sexual haragsment in
all af a school’s progrvams ar activities, whether they
take place in the facilities of the scheool, on a school
bug, or at a class, training program, or ather activity
sponsoraed by the school at another location. 1In order
to receive technical assistance regarding Title IX,
pleasa contact the OCR enforcement effice that serves
your state-

Provision of Appropriate Services to Students with

tinited English Proficiency

May a public charter school exclude from admission

L/

Va omptllirey Geftrnmental inaerest Gonsa

students who have limited English language proficiency?
word

: . Stroreét
A public chartar school may net categor;cifiy exalude
LEP students from participating IR & public charter

1 In

aggg%F§ v. State of Texas, the U.s. Court of Appeals

for the Fifth circuit determined that celleges may not censider
race or national erigim feor the purpose of achieving diversity,
although race .or natienal o¢rigin may be considered vhen needed to
remedy the effects of diserimination by a college. This ruling
Mrwﬂ?k&applies only in the states of Texas, Louisiana, and Misaissippi.

Hat CorsedX \oead taunekl, iz, N \as) -

L/
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schoocl’s program. If there are gug€tions about the
legality of the specific requiremgnte of a program
being offered by a charter schoal, please feel free to
c::::ct tha OCR enfercement office that gerves your

put - ‘

" Pe the same requirements te provide altaernative

languaga services te LEP students that apply when a LEP
student attends any other public scheol also apply. when
a LEP student attends a public charter scheool? -

Yes. Title VI prohibits the denial of egual access to
education for national origin minority children. Where
the inability to speak and understand the English
language excludes national origin minority greoup
children from effectiva participation in the
educational program effered by a public scheol, the
school muyst take affirmative steps to rectify the
language deficiency in order to open its instrueticnal
pregram to these students.

Public scheeals must implement procedures that ensure
that all LEP students are identified, evaluated, and
provided necessary alternative language services by
properly trainad staff and that the alternative
language progranm is pericdically evaluated ta ansure
that it is effective in meeting the educational needs
of LEP students. These legal reguirsments are
axplained in OCR policy decurments and technical
assistance materials. Public charter schools need to
bacome familiar with the details of these legal
requirements.

There are, of course, many different kinds of programs
offered by public charter schools. For technical
assistance regarding hov the pregram being offered by a
charter school can comply with Faderal civil rights
raquirements to serve LEP students, you should contact
the OCR enforcement office that serves your state.

Under Title VI, what nmust a public charter school do to

ensure that parents who are not proficient in English
are provided with appropriate and sufficient :
infermation about school activities?

Public charter schocls must effectivaly notify parents
who are not proficient in English of schogl activities
that are called te the attention of other parents.

Such s notice, to be effectivae, may have to be provided
in a language other than English.

«;w@



How do charter schools pay for the provision of
appropriate educational services to LEP students?

Where a public charter school is part of an LEA, unless
state law makes another agency responsible, the LEA
would be responsible for ensuring that there is
adequate funding for the provision of appropriate
services to LEP students. Where the charter school is
controlled by a governing board independent of the LEA,
unless state law makes another agency respensible, the
independent governing board would be responsible for
ensuring that there is adequate funding for the
provision of appropriate services to LEP students.

The entity responsible for. the operation of the public
charter school may want to consider applying for Title
VII funds from ED’s Office of Bilingual Education and
Minority Languages Affairs. However, if an independent
governing board is responsible for the operaticn of a
public charter school, the charter school must
constitute an LEA under the Elementary and Secondary
Education Act of 1965 in order for the charter school
to receive Title VII funds as an LEA.

Many public charter schools receive Title I funding
from ED’s Office of Elementary and Secondary Education.
Charter schools would receive Title I funds directly
from the SEA if the charter school is treated as an LEA
or from the school district if the charter school is
treated as a public school within an LEA. Title I
funds also may be used to meet the educational needs of
LEP students. In addition, a public charter school
could be assisted in meeting its obligations through
such means as joining with other charter schools or
working with LEAs to share gualified staff. It is
important to note that a public charter school cannot
excuse its failure to provide appropriate

educational services to LEP students because of
inadequate financial resources.

Program Accessibility for Individuals with Disabilities

Are public charter schools responsible for ensuring
that their programs and activities are accessible to
persons with disabilities?

Yes. Public charter schools are subject to the same
program accessibility requirements as other public
schools. Program accessibility requirements .often
involve complex issues. For assistance in
understanding program accessibility requirements, you
may want to review OCR technical assistance materials.

8



Are there different legal requirements that apply to
public charter schools located in older facilities as
compared to newer facilities?

Yes, the legal requirements are different. Under the
federal civil rights laws, older facilities (which are
referred to as "existing facilities" in the Section 504
and Title II regulations) do not have to meet the
requirements of federal accessibility codes. For such
facilities, the legal standard is that programs and
activities, when viewed in their entirety, must be
readily accessible to and usable by individuals with
disabilities. New construction and alterations are
required to be in compliance with federal accessibility
codes.

(You should be aware|that Section 504 and Title II have

ifferent time frames regarding what constitutes
existing facilities and new construction and
alterations. Under Section 504, an existing facility
is a facility that was in existence or in the process
of construction before June 3, 1977, the effective date
of the regulation. Under Section 504, new construction
means ground-breaking took place on or after June 3,
1977. Under Title 1I, an existing facllity is a
facility that was in existence or in the process of
construction on January 26, 1992, the effective date of
the regulation. Under Title II, new construction
refers to any building for which bids were invited
after January 26, 1992.

What are the program accessibility requirements that
apply if the public charter school leases its space
from another entity?

Leased facillties are subject to the program
accessibility requirements for existing facilities or
new construction and alterations, depending on the date
that the buildings were constructed or altered.

Provision of a Free Appropriate Public Educaticen to

students with Disabilities

What are the responsibilities of public charter schools
to educate students with disabilities who are protected
by Section 504 and Title II?

A state or local government agency must provide
students with disabilities, consistent with their
individual educational needs, a range of choice in
educational programs and activities that is comparable
to that offered to students without disabilities. This

9
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includes magnet schools, charter schools, or other
schools offering different curricula or instructional
techniques. Under Section 504 and Title II, the
charter school itself, if it is considered a local
educaticnal agency, or the local educational agency, of
which a charter school may be part, must provide a free
appropriate public education (FAPE) to all students
with disabjilities who have been admitted to the charter
school, unless state law designates another entity as
being responsible for the provision of FAPE.

Under Section S04 and Title 1I, the provision of FAPE
includes: 1) establishment of nondiscriminatory
evaluation and placement procedures to prevent
misclassification or inappropriate placement of
students and periodic reevaluation of students who have
been provided special education or related services; 2)
the provision of regular or special education and
related services designed to meet the individual
educational needs of students with disabilities as
adequately as the needs of nondisabled students are
met; 3) participation of each student with a disability
with nondisabled students in academic settings and in
nonacademic services and activities to the maximum
extent appropriate to the needs of the student with a
disability; and 4) establishment of due process
procedures and procedural safeguards. FAPE
requirements cover many specific issues that you may
become familiar with by reviewing the Section 504 and
Title II regulations and OCR’s technical assistance
resources.

Could a child be covered under Section 504 and Title II
but not be eligible to receive services under Part B of
the Individuals with Disabilities Education Act (IDEA)?

Yes. Although, this is a rare occurrence, there are
students with disabilities who are covered only by
Section 504 and Title II, but who are not eligible to
receive services under Part B of the IDEA. For
example, a child with juvenile rheumatoid arthritis who
requires the periodic administration of medication
during the school day, but doee not need any special
education services, may be covered by Section 504 and
Title II, even though the child is not eligible for
services under Part B of the IDEA. Public charter
schools need to make sure that they have in place
procedures to ensure that students covered by Section
504 and Title II, but not by the IDEA, receive FAPE.

It should be noted that the IDEA is administered by the
Department’s Office of Special Education and

10
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ices {OSERS), while Section 504 and

Title II are enforced by OCR. Under certain

circumstances, publ

ic charter schools may be eligible

for IDEA funds. For further information about IDEA
requirements, contact OSERS’s Office of Special

Education Programs.
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National Test Issues and proposals
A. High Stakes Testing

1. OCR: Develop a strategy and plan for technical assistance
and for monitoring compliance with Title VI. Widely disseminate
existing guidelines and the new guidelines that are in final
stages of preparation. Underscore that the guidelines must
follow the federal legal requirements. We can suggest that they
follow the APA/AERA/NCME standards that, among other things, hold
that single tests should not be used alone for making high stakes
decisions for students such as prometion, tracking, or
graduation. OCR will alsc put out a clear, readable statement
that sets out their guidelines in a few pages, as well as
specifically addresses the voluntary national tests.

2. NAGB: Specify in gonference report language that NAGB

ghould put out clear guidelines for use of the national tests in
high stakes situations for students. The guidelines should
follow the federal legal regquirementa and the APA/AERA/NCME
guidelines. :

3. The Department will issue a publication for teacher,
parent, and community use to talk about how to use the tests most
effectively.

4. OBEMLA and OESE would publish a clear brochure for
parents about the uses of the test and how they can be used by
parents. There also are MOUs for the development of materials on
the use of the testa with NSF. In addition, the test contractor
will be putting out materials on the use of the tesats.

B, LEP Testing:

Propose the Use of Private Sector Developed Reading Tests in
Spanish: Our goal is to aagist and enable interested local school
districts to administer high quality, privately developed reading
tests in Spanish, which are consgistent with the national reading
test framework and performance standards. These tests would be
administered at the same time as the national reading tests, and
the results would be reported along with the national results.
From the point of view of LEP students and parents, there would
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be no difference between taking the Spanish language version of
the tests and taking the English version of the test.

We are working with CGCS to identify and analyze existing tests

to determine which are suitable for these purposes. Harcourt
Brace has indicated that SUPERA, a Spanish-language version of
Terra Nova, is based on the NAEP 4th grade reading framework, ie
linked to the NAEP performance standards, and is consistent with
the draft specifications for the national test. The test is
being analyzed to determine if this is in fact the case.

Once suitable tests are identified, we will work with interested
school districts, NAGB, and the test contractor to ensure that
test administration and reporting can occur simultaneously with
the national test.

The Education Department will (work with local school districts)
to develop and distribute sample Spanish reading questions and
materials comparable to those that will be distributed each year
when the national test items will be made public.

The Education Department will seek ways to pay for test
administration, and determine if it is possible to add § teo
existing grant programs for these purpesesa. [When we talk about
this, we need to be a little equivocal right now]

If no existing tests are suitable for these purposes, we
anticipate that interested school districts will meet with test
publishers and ask them to make necessary modifications to
existing tests. We will provide the scheool districts with
technical assistance in this effort if needed.

C. Reporting Requirements:

1. In conference report language, NAGB would be required to

develop reporting requirements for the use of the test. The
reporting requirements should meet the conditiones set out in
Title I.

2. NAGB would be required in conference report lanquage to

work with states to report state data.



3. Testing report materials would be developed to be as
readable as possible by parents and teachers and others
unfamiliar with testing. Focus groups, document design people,
etc. would be used to insure that the matéerials are
underatandable and useful., R&D would be carried out on this to
determine that the materials are in fact useful.

D. Accommodations:

CONVERSATION ONLY:

1. Conference Repoxt language should make clear that NAGB

will insure that all feasible and useful accommodations are made
available for estudents that need them (LEP and disabled and

others?) .

2. The Department will develop a clear list of
accommodations that have a core of must ineclude accommodations, a
set of desirable cnea, and a set of possible accommedations that
require research. The core of basic accommodations set must be
equal to or exceed the highest standard set for a nationally
available test.
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Standard 13.1 _

When the same test is used to serve ﬁMﬁpIe purposes, evidence of technical quality for each

purpose is needed.
Comment: In educational testing, it has become common practice to use the same (est
for multiple purposes (e.g., monitoring achievement of individual students, providing
information to assist in instructional planning for individuals or groups of students,
evaluating schools or districts). No assessment system will serve all purposes equally well:
Choices in test development and evaluation that enhance validity for one purpose may
diminish validity for other purposes. Different purposes require somewhat different kinds
of technical evidence, and appropriate evidence of technical quality for each purpose
should be provided. If the test user wishes to use the test for a purpose not supported Dy
the available evidence, it is incumbent on the user to provide the necessary addiﬁonal

evidence.

Standard 13.2

When a test is used as an indicator of achievement in an instructional domain or with
respect to specified curriculum standards, analyses of the fit between the test domain and
the instructional domain or curriculum standards should be provided. Both domains should
be described in sufficient detail so that coherence between the domains can be evaluated.
The analyses should make explicit those aspects of the target domain that the test represents
as well as those aspects that it fails to represent.
Comment: Increasingly, tests are being used to monitor progress of individuals and
groups towards local, state or professional standards. Rarely can a single test cover the
full range of performances mﬂected in the standards. To guard against misinterpretation or
overinterpretation of test scores as indicators of performance on these standards, it is
essential to document and evaluate both the relevance of the test to the standards and the
extent to which the test underrepresents the standards. When existing tests are sclected by
a school, district, or state to represent local curricula or standards, it is incumbent on the
user to provide the necessary analyses. This information should be made available to all

those who use test scores.

MARCH 1997 DRAFT - DO NOT CITE 12
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Standard 13.3 .

When a test is used as an lndlcator of achievement in an instructional domain or with.

respect to specified curriculum standards, empirical evidence of the extent to which the test

in fact samples the range of knowledge and engages the processes reflected in the target

domaio should be provided. When such evidence is not available, users should be cautioned

against unsupported generalizations from the test scores to the target domain. -
Comment: For example, comrelational studies among alternative indicators of
performance, carefully conceived to reflect the full range of performance implied by the
broader domain, accompanied by studies of the processes in which test takers engage,
enable evaluation of the extent to which generalizartions to the broader domain are

supported.

Standard 13.4

When a test is used to make decisions about student promotion or graduation, there should ‘
be evidence that the test covers only the specific or generalized content, skill, and
performances that students have had an opportunity to learn.

Standard 13.5
Students who must demonstrate mastery of certain skills or knowledge before bemg

promoted or granted a diploma should have multiple opportunities or be provided with
construct equivalent alternatives to demonstrate the skill.
Comment: If parallel test forms are not available, the provision of multiple trials on the
same test form may erode the _inference to the construct intended. Furthermore, some
students may benefit from a different testing approach to demonstrate their achievement.
" Care must be taken that evidence of construct-equivalence of alternative approaches is
provided as well as the equivalence of cut scores defining passing expectations.
When students are provided with multiple opportunities to demonstrate mastery,
the specification of the time interval between the opportunities should consider the need 10

provide relevant instructional experiences to students.

MARCH 1997 DRAFT - DO NOT CITE 13
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Standard 13.6

A decision or characterization that will have major impact on a test taker should mnot

automatically be made on the basis of a single test score. Other relevant information for the

decision should also be taken into account by the professionals making the decision.
Comment: When the purpose of testing is to identify individuals with special needs, a
comprehensive assessment should be conducted. The comprehensive assessment should
involve the use of multiple measures, and data should be collected from multiple sources.
It is important that.in addition to test scores, ather relevant information (e.g., school
record, teacher observation, parent report) is taken into account by the professionals

making the decision.

Standard 13.7

When test scores are used directly, without collateral information, to make decisioils about
individuals or programs, logical and empirical evidence of the validity of the decision should
be provided. |
Comment: At the individual level, test scores have been used, for instance, to make
decisions about promotion, placement into special programs, and certification for
graduation. At the program level, aggregate scores have been used to allocate resources or
to designate schools in need of special assistance. When such decisions rest on test scores
alone, empirical evidence should be provided of the meaningfulness of the proposed cut

scores and the appropriateness of any associated decision.

Standard 13.8

If test results are used in making stﬁtementé about the differences between aptitude and
achievernent for an individual student, any educational decision based on these differences
should take into account the overlap between the two constructs and the reliability or
standard error of the difference score.
Comment: When difference scores between two tests are used to aid in making
educational decisions, it is important that the two tests are standardized on the same
normative sample at about the same time. In addition, the reliability and standard error of

the difference scores between the two tests are affected by the relationship between the

MARCH 1997 DRAFT - DO NOT CITE 14
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| constnucts measured by the tests as well as the standard errors of measurement of the
scores of the two tests. In the case of comparing aptitude with achievement test scores, the
overlapping nature of the Two constructs may render the reliability of the difference scores
lower than test users normally would assume. If the aptitude and/or achievement tests
involve a significant amount of measurement errof, this will also reduce the conﬁdence
one may place on the difference scores. All these factors affect the accuracy of dafferencc
scores between tests and should be considered by professional evaluators in usxng

difference scores as a basis for making important decisions about a student.

Standard 13.9
When results of a test are intended to be used as a basis for educational placement,
promeotion, or implementation of prescribed educational plans, empirical evidence
documenting the relationship among particular test results, the instructional programs, and
desired students outcomes should be provided. When adequate empirical evidence is not
available, users should be cautioned to weigh the test results accordingly in light of other
information about the student.
Comment: The validity of test results for placement or promotion decisions rests, in part,
upon evidence about whether students, in fact, benefit from the differential instruction.
Similarly, in special education, when test results are used to develop spemﬁc cducanona.l
objectives and instruction strategies, evidence is needed to show that the prescribed
instruction enhances students’ learning. When there is limited evidence about the
relationship among test results, instructional plans, and student achievement outcomes, test
developers and users should stress the tentative nature of the test-based recommendations
and encourage teachers and ofhcr decision makers to consider the usefulness of test results

in light of other information about the students.

Standard 13.10

Judgments about the technical quality of achievement tests should consider the impact of
instructional history on performance. Findings from studies using uninstructed examinees
should not be applied to instructed examinees without additional support, or conversely.

Comment: By design, achievement test scores are sensitive to the effects of formal

MARCH 1997 DRAFT - DO NOT CITE 15
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msu'uctnon The psychometric properties of achievement test scores and their relations 10
other variables may vary substantially depending upon the instruction examinees have
received. The same test item may call for complex reasomng on the part of one examinee
and rote recall or routine application of 2 learned procedure on the part of another.
Instruction may result in improved performance on test items of a certain kind without
bringing about any concomitant improvement in performance on other kinds of items or
tasks that call for similar knowledge or skills. When new assessment formats are
introduced, it may be especially important to monitor score generalizability and
comrelations with other variables. Inferences about test quality will also depend upon the

distribution of performance by examinees, another aspect of instructional history.

Standard 13.11

Those responsible for educational testing programs should ensure that the individuals who
administer the test(s) are pfoperly instructed in the appropriate test administratioﬂ
procedures and that they understand the importance of adhering to the directions for
administration provided by the test developer.

Standard 13.12
Those responsxble for educational testing programs should ensure that the individuals who
use the test scores within the school context are properly instructed io the appropriate
methods for interpreting test scores. ‘
Comment: The interpretation of some test results is sufficiently complex to require that
the user have relevant psychological training and experience. Examples of such tests
include individuaily administered intelligence tests, personality inventories, projective
techniques, and neuropsychological tests. As formal testing programs become a more
prevalent strategy for guiding instruction, teachers expected to make inferences about

instructional needs may need assistance in interpreting test results for this purpose.

Standard 13.13
Score reports should be accompanied by a clear statement of the degree of measurement

error associated with each score or classification fevel.

MARCH 1997 DRAFT - DO NOT CITE 16
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Comment: This information should be communicated in a way that is accessible to
persons recciving the score report. For instance, the degree of uncertainty might be
indicated by a likely range of scores or by the probability of misclassification.

464 Standard 13.14

465 Reports of group differences in test scores should be accompanied by sufficient background

466 information, where possible, to enable meaningful interpretation of these differences. Where
467 appropriate background information is not available, users should be cautioned against

468 overinterpretation.

469 Comment: Observed differences in test scores berween groups (e.g., classified by gender,
470 race/ethnicity, school/district, geographical region) can be influenced by factors like course
471 raking patterns, differences in curriculum, or differences in access to educational

472 resources. Differences in group pcrformarlce across time may be influenced by changes In
473 the population of students tested or changes in leming opportunities for students.

474 Consumers should be made aware of the range of factors likely to contribute to any

475 observed differences in tgst SCOres.

476 Standard 13.15
477 Whenever a test score is reported, the date on which the score was collected should be

478 indicated. The age of the test score should be considered by test users in making inferences.

479
480
481
482
483
484
485
486
487
488
439

Comment: Depending on the particular construct measured, the validity of score
inferences may be questionable as titne progresses. For example, inferences from aptitude
test scores may be more valid over a longer period of time than inferences from
achievement measures. This is. because achievement as a construct is more susceptible to -
intervention and therefore less stable than is aptitude. When a test score is used for a
particular purpose, the date of the test score should be taken into consideration in
determining its worth or appropriateness for making inferences about a student. For
instance, a reading score collccted six months ago for a student may no longer reflect his
or her current reading ability. Thus, a test score should not be used if it has been
determined that sufficient time has passed since the time of data collection and that the

score no longer can be considered a valid indicator of a student’s present functioning.
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Standard 13.16
When testing programs are mandated by school, district, state, or other authoritie.s, the
ways in which test scores are intended to be used should be clearly described. Potential
consequences of the proposed uses, both intended and unintended, should be considered.
Those implementing the testing program should be cautioned against instructional éﬁd
administrative practices likely to result in negative consequences. Where resources permit,
evidence of the impact of the testing program, both intended and unintended, should be
monitored. ‘
Comment: Mandated testing programs are often justified in terms of their potential
benefits for teaching and leaming beyond those directly associated with the meaning of
test scores. In conjunction, concermns have been raised about the potential negative impact
of mandated testing prograrns, particularly when they result directly in important decistons
for individuals or institutions. Concems frequently raised include narrowing the
curriculum to focus only on the objectives tested, increasing the number of dropouts
among students who do not pass the test, or encouraging other instructional or -
administrative practices designed to raise test scores without a concomitant improvement
in the quality of education. It is the responsibility of those who mandate the use of tests to
rmonitor the impact of their use on the quality of education and to minimize potential

negative consequences.

Standard 13.17
Documentation of design, models, scoring algorithms, and methods of classification should
be provided for assessments administered and scored using multimedia or computer support

when results will be used to make decisions about individuals or programs.

Standard 13.18
Sample sizes permitting, reports of average scores for demographic groups or geographic
regions should be supplemented with additiona) information about the shape or dispersion
of score distributions. o

Comment: Score reports should be designed communicate clearly and effectively to

their intended audiences. In most cases, reports that go beyond average score

MARCH 1997 DRAFT - DO NOT CITE 18
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comparisons are helpful in furthering thoughtful use and interpretation of assessment
findings. Deﬁcnding on the intended purpose and audience of the score-report, additional
information might take the form of standard deviations or other common measures of
score variability, or of selected percentile points for each distribution. Alternatively,
benchmark score fevels might be established and then, for each group or region, the
proportions of examinees attaining each specified level could be reported. Such
benchmarks might be defined, for example, as selected percentiles of the pooled
distribution for all groups or regions. Other distributional suminaries of reporting formats
may also be useful. The goal of more detailed reporting must be balances agaiﬁst goals
of clarity and conciseness communicating assessment findings. Excessive detail may

invite overinterpretation of trivial or unreliabie group differences.
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OCR’s Fairness in Testing Guidance: Central Principles

Federal law prohibits the use of a test for any high stakes purpose’ if that test
has not been validated for that purpose. Accordingly, the use of a test as a sole
criterion in high stakes decision making is not appropriate if the test is not
designed and validated for that purpose. This means, for example, that federal law
prohibits the placement of students in special education classes solely on the basis of
an IQ test that has not been designed as a single placement instrument for such
purposes.

Federal law prohibits the use of a high stakes test that has a statistically
significant adverse impact on the basis of race, national origin, or gender unless
the recipient of federal funds can demonstrate that the test is valid and reliable
and there is no alternative with less disparate impact. This means, for example,
that where a test designed to make decisions about students’ promotions from one
grade to the next (and, thus, must be instructionally valid) has a disparate impact on
the basis of race, the use of that test constitutes a violation of federal civil rights laws
if those students have not been provided with adequate instruction in the content areas
tested.

Federal law prohibits tests from being used for high stakes purposes where
students are treated differently on the basis of race, national origin, and gender,
without a legitimate nondiscriminatory reason.

For the purposes of the OCR Guidance, high stakes tests are defined as those that have an
impact on the educational opportunities of students — through placement, promotion or
graduation decisions, for instance. The Guidance does not apply to tests designed to assess
student or institutional progress or advancement where such assessment has no performance
or placement consequences for the student, individually.



OCR’s Technical Assistance and Enforcement Strategy

OCR will enhance its national testing network (through which current trends, issues, and best
practices are shared) and will supplement it current strategic planning and targeting of
compliance reviews and technical assistance with an initiative in which two staff in each of
OCR’s four national divisions will be responsible for developing expertise in the area of
testing misuse; monitoring developments in their respective jurisdictions regarding the use of
tests for high stakes purposes; establishing relationships with stakeholders to ensure OCR’s
early opportunity to provide advice regarding federal legal standards and assistance; and
providing input in national enforcement planning related to the initiation of compliance
reviews or other proactive efforts to resolve problems of discrimination through the misuse
of tests. Two national testing coordinators will support these efforts.

OCR anticipates the establishment of an external network of stakeholders, nationally, focused
on this subject. OCR expects to broadly disseminate its testing guidance along with other
related informational documents that will guide recipients regarding the appropnate uses of
high stakes tests under federal law.

Work regarding these efforts is currently underway. OCR expects to establish 1998
timelines and detailed strategies in the fall of 1997.



