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3/4/99

Peter,

Here’s the stuff you requested on single-sex education. 1I’ve pulled some drafts from my
computer as well as hard copies of the key documents. The talking points re Hutchison
from last year and the draft options memo that Justice is reviewing are the key pieces.

My take is that when all is said and done, the Secretary and Deputy Secretary are likely to
strongly favor Option 4 in the memo; we’re meeting later this week with Mike Smith to
discuss, generally, and hope to have some conversation with Justice before then.

Yell when you want to talk or need more information.

Art



Qs and A’s on Single-Sex Edycational Ingtitutions

Suggested overall message: While some research indicates that single-sex education may be
beneficial for some, findings have been inconclusive overall. We should always remain open
to instructional approaches that will help improve student academic achievement, provided
that equal, high quality educational opportunities are guaranteed for all. '

ELEMENTARY AND SECONDARY EDUCATION

It has been argued thas single-sex schools have been shown to be effective and thar we oughr
to have more such schools in the District and elsewhere. Some say thar such schools put
more emphasis on academics than co-ed schools, and may help to reduce teen pregnancy.
Do you agree that we should have more single-sex schools?

There is some research that suggests single-sex secondary schools may be helpful to some
students, in particular girls. However, it is difficult to separate out the effects of the type of
schoo! from other factors, such as family background. I agree with Ms. Ravitch that we
should always remain open to instructional approaches that may improve student academic
achievement, including single-gender schools, so long as we can guarantee that girls and

boys are receiving genvinely equal (and high quality) educational oppartunities.

Is it true thar single-sex elementary and secondary schools are not illegal, as long as there
are equal provisions for girls and boys.

The Title IX regulations do permit single-sex schools, so long as comparable facilities,
courses, and services are made available ta both boys and girls. However, whether single-
sex public elementary and secondary schools are allowable under the Constitution has never
been determined by the U.S. Supreme Court,

Single-sex classrooms in co-ed schools, on the other hand, are generally prohibited by the
Title IX regulations, with a few exceptions (such as to address lack of previous educational
opportunities, or for contact sports in physical education classes).

How many students are currently attending single-sex schools?

Data from 1987-88 suggest that fewer than 1% of public school students attend single-sex
elementary or secondary schools. Less than 5% of private school students overall attend
single-sex schools, although in private high schools the number is approximately one-third.

POST-SECONDARY EDUCATION
- Sone have cited Hillary Clinton and others as evidence that single-sex colleges may give
women the confidence and leadership skills they need for achievement in later life. Whar

does the research show about thor?

Clearly many alumni of single-sex colleges, such as the First Lady, have gone on to
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE UNDER SECRETARY

FEB | 2 1989

Honorable Arlen Specter -

Senate Appropriations Committee on Laber, Heatth
and Human Services, Education, and Related Agencies
711 Hart Senate Office Building

Wagshington, D.C. 20510-6034

Dear Mr. Chairman; .

Enclosed is a report on single sex education requested by your Committee in Senate

Report No, 105-300, accompanying the 1999 Omnibus Appropriations Act. If you or

your staff have questions about the report, please do not hesitate to call me at 401-1700,
Sincm‘eljr,

T P 7N

Thomas P, Skelly, Director
Budget Service

Enclosure
cc: Senator Harkin
Senator Hutchison

Representative Porter
Representative Obey

400 MARYLAND AVE., SW. WASHINGTON, D.C. 20202



u:/lzxuu FRL LJIVZ PAA ZUZ 4VL L4990 DEFL UF EDUCATIUN/ULCAL Kool

REPORT TO THE SENATE APPROPRIATIONS COMMITTEE ON REVIEW OF TITLE IX
REGULATIONS AND POLICIES REGCARDING SINGLE SEX PROCRAMS

In accordance with S. Rep No. 105-300 at 258-59 (1998), the report of the Senate Appropriations
Committee an S. 2440, the 1999 Omnibus Appropriations Act, this report addresses the Department of
Education’s review of its regulations and policies under Title IX of the Education Amendments of 1972, 20
LL.S.C. 1681 et seq.. The Senate Committee report urged the Department “, . . to review its regulanons and
policies to ensure that if funds are used for students to participate ip any educaunn reform projects that
provide same gender schools or classrooms, comparable educational opportunities are offered to students of
both sexes.™ The Senate Committee report dirceted the Department to report on this review within 90 days
of enactment of the appropriations act.

Both the Title IX statte and current Title 1X regulations do not apply to single-sex admissions practices of
non-vocational clementary and secondary. schools. However, consistent with the statute’s general
prohibition of sex-based discrimination, the regulations require a local educationat agency that operates a
school for one sex to provide the other sex — “pursuant to the same policies znd critcria of admission” -
with comparable courses, scrvices, and facilities. 34 CFR 106.35. With respect to classes, the regulations
generally prohibit coeducational schools from denying access to courses, or carrying out any program or
activity separately, on the basis of sex. Limited exceptions are provided for, such as contact sports or
courses on human scxuality. 34 CFR 106.34.

The Deparment of Education is examining whether there is a legal basis for interpreting Title [X to permit
single sex classrooms as well as schools where they are justified on educational grounds and do not involve
stereotyping or stigmatizing students based on gender and where comparable educational opportunities are
afforded to students of both sexes. The issues presented are sensitive and complex, including consideration
of the constitutional implications of any change, but we believe that we have made substantial progress in
our review.

As part of our review, we have initiated consuliations with other Federal agencies, including the
Department of Justice. Those consuitations are incomplete, but are being ziven very high priority.
Assuming that our further review and consultations support a change in the Title 1X regulations, we will
formulate a proposal in light of thosc consultations. We will then need to consult with interested
educational organizations, both to be sure that they are aware of where we are headed and to be sure that
our propasal is sound, comprehensive in addressing practical educational situations, and understandable,
We would be pleased to consult with the Senate Appropriations Committee at that time. 1f we proceed with
a regulatory change, we will also issue a notice of proposed tulemaking 1o be published in the Federal
Register. Our estimate is that any such notice of proposed rulemaking would be published this spring or
sumrmer.

We will further advise the Comminee if these plans should change.



Talking Points Regarding
Sen. Hutchison’s proposed Amendment to Title VI of the Elementary and Secondary
Education Act’
Re: Single-Sex Schools and Classes
8/26/98 11:00 a.m. draft

1. We support the goal of increased educational opportunity in a range of public
education contexts, including single sex educational schools and classes, provided
that there is no discrimination when such opportunities are provided.

2. The Hutchison Amendment is unnecessary because Title IX currently allows for
comparable single-sex schools.

3. The Hutchison Amendment also is unnecessary because the U.S. Department of
Education is currently working on modifications to its Title IX regulations (which
date back to 1975) in order to provide more flexibility for schools that seek to offer
single-sex classes and programs.

4. The Hutchison Amendment is unwise and confusing.

¢ The Amendment will create an anomaly in which schools could use Title VI
federal—but not other federal or state and local—funds when establishing
certain single sex classes and programs.

e The Amendment will create significant administrative burdens on courts and
ED’s OCR to “trace” funds as a condition of determining whether schools,
classes and programs are established in accordance with federal law.

5. A change in the long-standing civil rights standard governing the establishment of
single-sex classes and programs should be the product of careful deliberation. It
should not be addressed as a rider to an appropriations act.

e The regulatory process—which includes the opportunity for extensive notice
and comment by interested parties—can ensure a thoughtful approach to an
emerging issue.

e If Congress is not satisfied with the regulatory result, Congress may pursue
legislative options, at that point with the benefit of input received through the
regulatory process.

' The ESEA is a state-administered block grant program.
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Question and Answer

What does comparability mean in the context of establishing “comparable”
single-sex opportunities for girls and boys?

Comparability involves an assessment of the kind and quality of facilities,
courses, and services provided to students of both genders. As part of its effort to
provide more meaningful guidance to schools in this area, ED contemplates
further clarification of this term as part of its regulatory proposal, which will be
subject to public notice and comment in the near future.



DELIBERATIVE PROCESS PRIVILEGE DRAFT
ATTORNEY WORK PRODUCT August 24, 1998

ANALYSIS OF PROPOSED HUTCHISON
“SAME GENDER” AMENDMENT

The Amendment

“Nothing in Public Law 93-318, as amended, shall be construed to prohibit the
use of funds made available under this title for education reform projects that
provide same gender schools or classrooms, as long as comparable educational
opportunities are offered for students of both sexes.”

Overview of Proposed Amendment

1. Such a Significant Proposal Warrants Careful Consideration.

B Proposal could have significant implications for Title IX, and raises issues that are
too important to be attached merely as a rider to an appropriations bill.

2. The Proposal Does Not Provide For Evaluation of Project Results.

3.

The Proposal Applies Only to Title VI ESEA Funds Appropriated in this
Appropriations Act—Not to Other Federal Funds or State and Local Funds.

The Scope of the Amendment is Unclear.

B The Hutchison amendment purports to permit school systems to use Federal funds
to support “education reform projects” that involve single sex classrooms, but
provides no definition of an “education reform project,” leaving the scope of the
authority unclear for local, State, and Federal administrators.



Strategic Options

1.

Oppose the amendment.
¢ Inappropriately attached to an appropriations bill
o Insufficient time for thoughtful debate and consideration

Support the amendment.
e Provides for limited experimentation with single-sex programs

Substitute iegislation that would establish funding for research and a pilot program

under ED programs.

¢ Provides for experimentation with single-sex programs under controlled
circumstances with opportunity to evaluate effectiveness of programs

Substitute legislation that would modify Title IX and import constitutional

protections.

¢ Addresses the issue forthrightly, and establishes a comprehensive legislative
standard to address an emerging issue

The Framework for this amendment

The amendment is intended to dpply only to Title VI, ESEA funds, even though the
ultimate effect would alter Title IX law.

B Use of Title VI ESEA funds.
B Advantages:

B Would allow schools to experiment with single sex education in a more
limited manner. '

B Disadvantages:

B Would create an anomaly in which schools could use Title VI federal, but
not other federal or state and local funds for such purposes; could raise
questions about the use of Title VI funds (which were intended only for
supplementary activities).

® Questionable in light of Administration position that Title VI program
~ should terminate.

B Would create significant administrative burdens on courts and ED OCR to
“trace” funds as a condition of determining whether schools implementing
such programs were in compliance with Title IX.



B It is not clear how useful the authority would be to school districts because
of the statutory prohibition on “supplanting.” Title VI funds may be used
only for “supplementary” activities and services, and it is not clear that
merely educating boys and girls in separate programs is supplementary to
the school system's obligation to educate them in the first place.

B Title VI—a state-administered block grant—is not an appropriate vehicle
for establishing a program to experiment and study single-sex education.

B Amending Title IX.
B Advantages:

B Would provide maximum flexibility for experimentation by authorizing
schools to use state and local funds (and other federal funds) as well.

B Analytically, the cleanest and easiest to understand. Avoids difficult
interpretive issues that amending Title VI would present.

B Eliminates a Title IX interpretation that (as to classes) is believed by some
to be breached, causing disrespect for the law.

B Eliminates across-the-board prohibitions (as to classes) that prevent the
examination of a particular situation and decisions about the legal
sufficiency of such programs.

@ Disadvantages:

B Would constitute a sweeping change in the meaning of Title IX; could
pose the risk of opening up Title IX to further amendment in less
constructive ways.

Funding Research and Limited Pilot Projects
B Advantages:

B Conveys interest in pursuing single-sex education opportunities, while

ensuring a more deliberative approach in resolving the issue.

B Disadvantages:

B Unlikely to arrive at one comprehensive research-based answer to the
question about the value of single-sex education. Existing research is



mixed, and the fact-specific contexts in which the issue arises suggests the
difficulty of arriving at any one conclusion for all circumstances.

Specifications for Alternative Language:

Possible language to amend Title IX:

A single sex program may be offered by any public elementary or secondary school,
except for vocational classes, if:

[a] Itis not based on and does not further stereotyping based on sex and does not
stigmatize students of either gender; and

[b] Itis:

1. part of diverse educational programs, and school/district provides
opportunity for comparable single-sex programs for the other gender;
or

2. there are educational needs/problems particular to students of one
gender in the school/district, the single-sex program is designed to
address those needs/problems, and the single-sex program does not
adversely affect the educational opportunities of students of the
excluded gender.

e Under [b}[1], the school’s offering of equal options to promote
diversity would provide the basis for establishing “an exceedingly
persuasive justification.”

e Under [b][2], the school must be able to show that it has “an
exceedingly persuasive justification” for setting up single-sex
programs and that the separation by sex was “substantially related”
to achieving the educational objectives. E.g., schoo! would have to
demonstrate that one sex was performing poorly when compared to
the other sex or otherwise had particular needs not experienced by
the other sex ; that the school tried or considered other educational
options to address the unequal learning; and that establishing a
single-sex classroom does not have an adverse effect on students of
the other sex .

Students have the option of a co-ed program.
Parents must provide authorization for their children to be placed in a single-sex program.

Any school offering single-sex programs must evaluate the effectiveness of the program.
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U.S. Departmeant of Justice

Office of Legal Counsel

Office of the Depury Assistant Attomey General Washington, D.C. 20530

December 29, 1998

" Mr. Frank W. Hunger

* courses under any of the following circumstances:

Assistant Attorney General
Civil Division

U. S. Department of Justice
950 Pennsylvania Avenue
Washington, D.C. 02530

Dear Frank:

We have received a request from the Department of Education for our legal opinion on
regulatory proposals pertaining to the operation of single-sex elementary and secondary school
programs now under consideration by the Department of Education’s Office for Civil Rights
(OCR). In particular, they have asked whether Title IX of the Education Amendments of 1972,
20 U.S.C. § 1681 et seq., or the Constitution would prohibit a state or local educational agency
receiving federal financial assistance from establishing single-sex schools or offering single-sex

Scenario 1: a single-sex school and/or course alternative is 1) offered to one sex

on a voluntary basis, 2) as part of an array of educational options that includes &

comparable coeducational alternative, and 3) there is a comparable single-sex
program for the other sex; ' :

Scenario 2: a single-sex schoo! and/or single-sex course within a coeducational

school is 1) made available to each sex, but 2) neither sex is offered a comparable
coeducational option;

. Scenario 3: single-sex courses for each sex are 1) offered on a voluntary basis and
2) as part of an array of educarional options that includes comparable _
coeducational courses, but 3) comparable single-sex schools (as opposed to
courses) are offered to students of each sex as part of an array of educational
options that does not include a compareble coeducational alternarive.

Scenario 4: single-sex schools and/or courses are 1) offered to one sex, and 2) the

other sex is offered a comparable coeducational program or activity. but is not-
provided a coniparable single-se.. alternative,
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In accordance with our usual procedures. 1 am writing to request that your office provide
us with a written statement of its position on this question.

On our preliminary review of this matter, we have identified three related questions that
bear on the analysis we have been asked to provide. We would appreciate it if, in providing your
views on the Department of Education’s request, you would also give your views on these
questions. The first question concerns whether Title TX incorporates a constitutional standard or
employs a definition of “discrimination™ that differs from that of the Equal Protection Clause, 1f
you conclude that the Title IX standard is different, we would appreciate your views on what that

standard is. The second guestion raised by the request concerns the level of scrutiny that applies
in sex discrimination cases in the wake of the U, S. Supreme Court’s decision in

United States v, Virginia, 116 S. Ct. 2264 (1996). Should the VML Court be understood to have

' rejected strict scrutiny in favor of intermediate scrutiny or a new type of heightencd scrutiny, and,
if not, what should the United States’s position be on the level of scrutiny that applies in sex
discrimination cases in light of the strict-scrutiny position that it took in YMI? Finally, we are
interested in your views on whether there are circumstances under which the United States would
be liable for funding a recipient that offers a single-sex school or activity as part of its educational
program. - (E.g., would there be federal government liability only if the United States itself had an
unconstitutional purpose, Washington v, Davis, 426 U.S. 229 (1976); or if the United States
provided “sigificant aid” that had the effect of supporting and perpetuating an unconstitutional
program, Norwood v Harrison. 413 US 455, 467 (1973): or if the United States had knowledge

. of an unconstitutional program’s existence?). In connection with this latter question, you may
want to review the government's submissions in Virginia, 116 3. Ct. at 2264; Bob Jones
University v, United States, 461 U.S. 574 (1983} Vorcheimer v. School Dist. of Philadelphia,

430 U.S. 703 (1977); Norwood, 413 US at 455 and Nationa] Black Police Ass'n v, Velde, 712
"F.2d 569 (D.C. Cir.1983), cert. denied, 466 U. 5. 963 (1934).

The Department of Education has stated that it has an urgent need for our opinion. We
would therefore appreciate a response from your office by January 18, 1995. If you are unsable to

respond by that date or you or your staff have any questions, please contact me &t (202) 514-3744
or Robin Lenhardt. the Attorney Advisor working on this project, at (202) 514-1762.

Sincerely,

(LRI

Nina Pillard

Deputy Assistant Attorney General R
Office of Legal Counsel
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U.S. Department of Justice

Office of Legal Counsel

Office of the Deputy Assistant Attamcy General

Washingtan, D.C. 20530

December 29, 19938

.M. Seth P. Waxanan -
Solicttor General
Office of the Solicitor General
U. S. Department of Justice

950 Pennsylvania Avenue
Washington, D.C. 02530

Dear Seth:

We have received a request from the Department of Education fbr'our legal opinion on

regulatory proposals pertaining to the operation of single-sex elementary and secondary school
programs now under consideration by the Depantment of Education’s Office for Civil Rights

(OCR). In particular, they have
20 U.S.C. § 1681 gt seq., or the Co
receiving federal financial assistance from establishing single-
courses under any of the following circumstances.

asked whether Title IX of the Education Amendments of 1972,
Constitution would prohibit a state or local educational agency
sex schools or offering single-sex

Scenario 1: a single-sex school and/or course alternative is 1) offered to one sex

on 2 voluntary basis, 2) as part of an array of educational options that includes a
comparable coeducational alternarive, and 3) thefe is a comparable single-sex
program for the other sex; '

Scenario 2: a single-sex school and/or single-sex course within a coeducational

school is 1) made available to each sex, but 2) neither sex is offered a comparable
coeducational option; ~ '

Scenario 3: single-sex courses for cach sex are |) offered on a voluntary basis and
2) as part of an array of educational options that includes comparable
coeducational courses. but 3) comparable single-sex schools (as opposed to -
courses) are offered to students of each sex as part of 2n array of educational
options that does not include a comparable coeducational alternative.

Scenario 4: single-sex schools and/or courses are 1) offered to one sex, and 2) the

other sex is offered a comparable coeducational program or activity, but is not
provided a comparable single-sex alternative. ‘
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- In accordance with our usual procedures, | am writing to request that your office provide
us with 2 written statement of its posidon on this question.

On our preliminary review of this matter, we have identified three related questions that
bear on the analysis we have been asked to provide. We would appreciate it if, in providing your
views an the Department of Education’s request, you would also give your views on thesc :
questions. The first question concerns whether Title IX incorporates a constitutional standard or
employs 2 definition of “discrimination” that differs from that of the Equal Protection Clause. If
you conclude that the Title IX standard is different, we would appreciate your views on what that
crandard is. The second question raised by the request concerns the Jevel of scrutiny that applies
.. sex discrimination cases in the wake of the U. S.’Supreme Court’s decision in

United States v. Virginia, 116 S. Ct. 2264 (1996). Should the VMI Court be understood to have
rejected strict scrutiny in favor of intermediate scrutiny or a new type of heightened scrutiny, and,
if not. what should the United States’s position be on the level of scrutiny that applies in sex
discrimination cases in light of the strict-scrutiny position that it took in VMI? Finally, we are
interested in your views on whether there are circurnstances under which the United States would
be liable for funding a recipient that offers a single-sex school or activity as part of its educational
program. (E.g.. would there be federal government liability only if the United States itself had an
unconstitutional purpose, Washineton v, Davis, 426 U.S. 229 (1976); or if the United States
provided “significant aid” that had the effect of supporting and perpetuating an unconstitutional
program, Norwood v Harrison, 413 US 455, 467 (1973); or if the United States had knowledge
of an unconstitutional program’s existence?). In connection with this latter question, you may
want to review the government’s submissions in Virginia, 116 S. Ct. at 2264; Bob Jones
University v. United States, 461 U.5. 574 (1983); Vorcheimer v, School Dist., of Philadelphia,
2430 U.S. 703 (1977); Norwooed, 413 US at 455; and National Black Police Ass'n v. Velde, 712
F.2d 569 (D.C. Cir.1983), cert. denied, 466 U. S. 963 (1984).

The Department of Education has stated that it has an urgent need for our opinion. We
would therefore appreciate a response from your office by January 18, 1999. If you are unable to

respond by that date or you or your staff have any questions. please contact me ar (202) 514-3 744
or Robin Lenhardt, the Attorney Advisor working on this project, at (202) 514-1762.

Sincerely,

Mot/

Nina Piliard

Deputy Assistant Attorney General
Office of Legal Counsel :
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U.S. Department of Justice

Office of Legal Counsel

Office of the Deputy Assistant Attorney General Washington, D.C. 20530

December 29, 1998

Mr. Bill Lann Lee

Acting Assistant Attomey General
Civil Rights Division

U. S. Department of Justice

950 Pennsylvania Avenuc
Washington, D.C. 02530

- Dear Bill:

We have received a request from the Department of Education for our legal opinion on

regulatory proposals pertaining to the operation of single-sex elementary and secondary school

programs now under consideration by the Department of Education’s Office for Civil Rights

(OCR). In particular, they have asked whether Title TX of the Education Amendments of 1972,

20 U.S.C. § 1681 et seq., or the Constitution would prohibit a state or local educational agency

receiving federal financial assistance from establishing single-sex schools or offering single-sex
courses under any of the following circumstances:

Scepario I: a single-sex school and/or course alternative is 1) offercd to one sex

on a voluntary basis, 2) as part of an amay of educational options that includes a
comparable cocducational alternative. and 3) there is 2 comp

arable single-sex
program for the other sex:

- . Scepario 2: a single-sex school and/or single-sex course within a coeducational

school is 1) made available to ach sex, but 2) neither sex is offered a comparable
coeducational option;

Scenario 3; single-sex courses for each sex are 1) offered on a voluntary basis and

2) as part of an array of cducational options that includes comparable

coeducational courses, but 3) comparable single-sex schools (as opposed to

courses) are offercd 10 students of each sex as part of an array of educational
options that does not include a comparabie coeducational alternative.

Scensrio 4: single-sex schools and/or courses are 1) offcred to one sex, and 2) the

other sex is offered a comparable coeducational program or activity. but is not
provided u comparable single-sex alternative.
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In accordance with our usual procedures, 1 am writing to request that your office provide
us with a written statement of its pasition on this question.

On our preliminary review of this matrer, we have identified three related questons that
pear on the analysis we have been asked to provide. We would appreciate it if, in providing your
views an the Department of Education’s request, you would also give your views on these
questions. The first question concerns whether Title IX incorporates a constitutional standard or
employs a definition of “discrimination” that differs from that of the Equal Protection Clause. If
you conclude that the Title IX standard is different, we would appreciate your views on what that
standard is. The second question raised by the request concerns the level of scrutiny that applies
in sex discrimination cases in the wake of the U. S. Supreme Court’s decision in
United States v, Virginia, 116 S. C1, 2264 (1996). Should the YMI Court be understood to have

rejected strict scrutiny in favor of intermediate scrutiny or a new type of heightened scrutiny, and,
if not, what should the United States’s position be on the level of scrutiny that applics in sex
discrimination cases in light of the strict-scrutiny position that it took in YMI? Finally, we are
interested in your views on whether there are circumstances under which the United States wouid
be liable for funding a recipient that offers a single-sex school or activity as part of its educational
program. (E.g.. would there be federal government liability only if the United States ftself had an
unconstnutional purpose, Washington v, Davis, 426 U.S. 229 (1976); or if the United States
provided “significant aid” that had the effect of supporting and perpetuating an unconstitutional
program, Norwood v Harrison, 413 US 455, 467 (1975): or if the United States had knowledge
of an unconstitutional program’s existence?). In connection with this latter question, you may
want to review the government's submissions in Yirginia, 116 S. Ct. at 2264, Baob Jones
University v, United States, 461 U.S. 574 (1983); Vorcheimer v. School Dist. of Philadelphia,
430 U.S. 703 (1977); Norwood, 413 US at 4535, and National Black Police Ass'n v. Velde, 712
F.2d 569 (D.C. Cir.1983), cert. denicd, 466 U. S. 963 (1984).

The Department of Education has stated that it has an urgent need for our opinion. We.
would therefore appreciate a response from your office by January 18, 1999. If you are unable to

respond by that date or you or your staff have any questions, please contact me at (202) 514-3744
or Robin Lenhardt. the Attorney Advisor working on this project, at (202) 514-1762. ‘

Sincercly,

Nina Pillard
Deputy Assistant Attorney General
Office of Legal Counsel



Talking Points Proposed Amendment to
Title IX Single-Sex Regulations

The Secretary’s interest in providing increased flexibility to school districts and
elementary and secondary schools in order to support them with educational reform and
provide parents with multiple educational options was a catalyst for a policy review of
our Title IX regulations regarding single-sex programs.

Based on our experience with single sex programs in our case investigations, we were
also concerned that existing Title IX regulations may be too rigid and prevent educators
from experimenting with educational approaches designed to help both boys and girls. In
addition, we believe that more guidance on a “comparable program” would be useful to
schools. Our experience has shown that the current definition of comparable programs
was lacking in clarity and completeness.

Our policy review is based on our experience with single-sex programs and schools
through our case investigations, research, recent developments in the law and state
legislation, and Title IX legislative history. We will ensure that any proposed
amendments to Title IX are consistent with the intent and spirit of Title IX.

This policy review also provides the Department with the opportunity to clarify and
refine its existing definition for comparable programs. The new definition is intended to
provide schools with additional and more detailed factors used by OCR in order to Prior
to issuance of any proposed amendments for comment to the public, analyze the
comparability of programs under the regulation.

In conjunction with our policy review, we will consult, through focus groups and
informal consultation, with educational advocacy groups, civil rights groups, women’s
groups, educators as well as the athletics community.

Our Office of Legislation and Congressional Affairs will ensure that interested legislators
are consulted throughout the process. Congressional support for increased flexibility
regarding single-sex programs appears favorable based on the recurring congressional
proposals regarding single-sex programs as well as the Senate Appropriations Committee
Report directive to review our policy and regulations regarding single-sex schools and
classrooms.

After final consultation with the White House, and other interested Departments or
agencies, any proposed amendments will be issued for comment to the public. After
analyzing any comments received during the public comment period, we will make any
appropriate modifications and issue the final regulation. By statute, the final regulation
becomes effective 60 days after issuance, subject to Congressional action.

We will ensure that any proposed amendments to the Title IX regulation satisfy equal
protection requirements and are subject to appropriate safeguards against discrimination.
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PROPOSED SINGLE-SEX REG. AMENDMENT OPTIONS!

- PROPOSAL REGULATORY LANGUAGES

Single-sex school permitted if: Treats single-sex schools Does not have voluntary
< Comparable single-sex program for opposite | same as current reg. requirement for schools

sex
A comparable co-education option is not required | Clarifies that comparability Raises EEOA problems with

. . 2
Option 3 No voluntary requirement means a single-sex school for | schools
each sex.
Single-sex activity permitted if: Treats schools and classes
% Comparable single-sex course for opposite sex differently
< Coeducational alternative
¢ Voluntary
Single-sex school or activity permitted if: May benefit smaller district Raises constitutional issue
< Comparable co-educational alternative because not required to offer | i.e. denial of equal
Single-sex alternative not required single-sex school or activity | opportunity claim.
for excluded sex
Proposal strengthened if:
Option 4 . Requnrgd to show particular non stereotypical

educational need
» Insufficient need or interest in single sex

program for opposite sex.
May require an assessment of needs or interest of
sex

2 Can interpret reg consistent with the EEOA



PROPOSED SINGLE-SEX REG. AMENDMENT OPTIONS

PROPOSAL REGULATORY LANGUAGES

Single sex school or activity permitted if:

< Comparable single-sex schoo! for opposite sex
Options 1 < Comparable co-educational alternative

% Voluntary

Requires full array of
educational choices - both
single-sex and co-ed
program

Current reg does not require
single-sex schools to have a
comparable co-ed option .

Costly for small districts

Single-sex school or activity permitted if:
< Comparable single-sex program for opposite
sex '
Option 2
A comparable, co-educational option is not
required
No voluntary requirement

Aligns single-sex courses and
activities reg with current
single-sex school reg

Could violate EEQA because
it permits the assignment of
students based on sex.

Eliminates parental choice
for co-ed option possibly
pushing them out of system

! All options provide for no change to regulation regarding remedial or affirmative action. All options also retain existing
prohibition against single-sex programs and activities at vocational schools.
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Hoporable BiJl Lann Lee - o
Acting Assistant Attorney Genera| DEC | T eae
Civil Rights Division .

U.S. Department of Justice

950 Pennsylvania Avenue, N.W,

Washington, D.C. 20530-0001

Ms. Nina Pillard

Deputy Assistant Attorney General
Office of Lega) Counsel

U.S. Department of Justice

633 Indiana Avenue, N.W.
Washington, D.C. 20531-000]

Dear Bill and Nina:

not have a firm position at this time on which options would be preferable. In previous discussions,
Secretary Riley has expressed a strong interest in providing school districts with more flexibility in this
area. However, we want to have the benefit of your advice before we present specific options to the
Secretary. -

Our Office for Civil Rights and Office of the General Counsel have worked together to develop these
options. Norma Cantit

it and ] and our staffs would appreciate an opportunity to meet with your offices 1o
discuss these options on an informal, preliminary basis as soon as possible. Our staffs previously met with

I'should also note that we have not enclosed specific regulatory language for the options. If it would be
helpful to your review, we would be happy to supply that language,

We greatly appreciate your assistance in this matter and look forward to hearing from you, Thank you.

Sincerely,

ienne S. Studley
Agting General Counse|

Enclosure

¢c: Norma Cantli
Leslie Thomton

400 MARYLAND AVE. SW. WASHINGTON. DC. 20202-2100



*** FOR DISCUSSION PURPOSES ONLY ***
12/16/98 Draft

ANALYSIS OF THE DEPARTMENT'S PROPOSED AMENDMENTS
TO ITS TITLE IX REGULATION :
TO PERMIT SINGLE-SEX PROGRAMS AND ACTIVITIES

Issue

The issue is whether to amend the Department’s Title IX regulation to provide greater flexibility
for school districts and other elementary and secondary schools to have single-sex schools and
classrooms, subject to appropriate safeguards against discrimination. The Office for Civil Rights

Background

Legislative and regulatory framework

Title IX of the Education Amendments of 1972 prohibits sex-based discrimination in education
programs or activities receiving federal financia] assistance. 20 U.S.C. § 1681. It does not
specifically forbid single-sex classes or programs in coeducational schools. When Title IX was -
passed, Congress was concerned with sex-based policies and practices of educational institutions
that reflected out-dated and stereotyped notions of the differences between the sexes. See eg,
118 Cong. Rec. 5804-08 (comments of Sen. Bayh on the'need for the Title IX legislation).! In
Particular, it was concerned that, based on unfounded notions regarding girls' and women’s
temperament or limited abilities, girls and women were relegated only to certain kinds of
vocational education courses, (e.g., home economics, but not auto shop) and career paths {e.g.,
homemaker, teacher or nurse, but not doctor or mechanic.) Id. At the same time, the Title X

it apply to admissions to private undergraduate institutions or to public undergraduate institutions
that have been single-sex from their establishment. This reflects congressional concern not to
forbid single-sex schools in all conte . -

Title IX is effectuated by regulations promul gated by federal agencies providing assistance to
education programs and activities.? The Department's regulation was issued by its predecessor
agency, the Department of Health, Education, and Welfare (HEW), and became effective J uly
21,1975.° It has been revised only once, in 1982, in order to revoke the provision which



prohibited discrimination in the application of codes of personal appearance.® The Title I
regulation contains specific provisions regarding single-sex education.

Based on the Title IX statute, the Title IX regulation does not apply to single-sex admissions
practices of non-vocational elementary and secondary schools, among others, 34 CFR Part
106.15, and in these circumstances recipients can establish single-sex schools. Consistent with
the statute's general prohibition of sex-based discrimination, the regulation requires, however,

Consistent with the legislative history regarding stereotyped tracking of students based on
gender, the Title IX regulation generally prohibits all recipients, once they have admitted
students of both sexes, from denying access to courses, or carrying out any educational program
or activity, separately on the basis of sex. 34 CFR Part 106.34.% Thus, recipients operating
coeducational schools cangot conduct single-sex classes, courses or activities. The regulation
specifically identifies “industrial,” “business,” “vocational,” “technical,” *home economics,”
“physical education”, “health,” “music,” and “adult education,” as the type of classes that cannot
be sex-segregated, There are limited exceptions to this general rule: the scparation based on sex
(1) results from the application of objective standards of physical ability, or vocal range or
ability;® (2) involves contact Sports or human sexuality; ? (3) is offered to pregnant students on a
voluntary basis; *or (4) constitutes permissible remedial or affirmative action.”

Recent Developments In Single-Sex Education

In recent years some school districts have established single-sex schools and classes. Many of
these programs represent efforts to provide public schoo] parents with the same diversity of
options available to parents whose children attend private schools that do not receive federal
financial assistance, and to improve educational outcomes for children who are not succeeding in
the existing school program. As an example, California recently passed legislation permitting up
to ten individual school districts to establish single-sex academies, if comparable single-sex

reliance on research and evidence that in some settings and for some areas of study, some
children appear to learn better in a single-sex environment. It should be noted that the available

research regarding the effect of single-sex programs is limited, and research conclusions are often
inconsistent, '



Attempts to establish or experiment with single-sex classes have been limited by the Title [X
regulation. For instance, according to Education Week on the Web: News in Brief for November
24,1998, the New Jersey State Department of Education required one of its townships to close a
voluntary, middle school, single-sex, pilot program for girls and boys. The program was
designed to learn whether boys and girls perform better in math and science classes in a single-
sex environment. The State found that the school violated Title IX. On the other hand, single-sex
classes continue to exist in some districts, notwithstanding the Title IX prohibition, either
because no one has challenged their legality under Title IX, or because, when challenged, schoolg
have been willing to open the classes to the excluded sex. (As a practical matter, these classes
often remain single-sex because the classes are focused on the perceived special needs or
interests of one sex and no one from the other sex wants to take the class.) Single-sex ¢lasses
that restrict admission, however, remain vulnerable to challenge under Title IX. Where such
classes are not challenged, there may be a harmful perception that the law is being ignored.

In December 1993, The Department's Office of Educational Research and Improvement (OERI)

- organized a conference with researchers and Practitioners to examine single-sex education. The
result was a special report from OERI: Single-Sex Schooling: Perspectives From Practice and
Research. The report summation noted the equivocal nature of the research evidence regarding
the benefits of single-sex education. The conclusion drawn was that the research does not
indicate that all single-sex schools are consistently positive for particular groups of students, but
that “some single-sex schools stand out as more productive learning environments for girls and
minority men than other single-sex or coeducational schools.” QERI Report at 73. In light of the
research evidence, and the demand for alternative approaches to educate youth at risk of failure,
the Report recommended a reassessment of the Title IX regulation, noting that it lacks flexibility

In recent years, proposed legislation was introduced pemﬁtting single-sex classes, but Congress
did not pass these provisions. In 1995, Senator Danforth proposed legislation that would have

serving low income/educationally disadvantaged students. The school districts would have been -
required to provide similar single-sex classes for students of each sex and to provide similar
coeducational classes. In addition, under the Danforth bill, assignment had to be voluntary and

data had to be provided to the Department in order to assess the effectiveness of the single-sex
classes. !

Senator Hutchison recently proposed adding a rider to the 1999 Omnibus Appropriations Act that
would permit school districts to use federal funds, under Title VI of the Elementary and - .
Secondary Education Act, to support “educational reform projects” that involve single-sex
schools or classrooms as long as “comparable educational opportunities are offered for students
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of both sexes.” The Administration raised concerns with thig legislation, not because the -
legislation would permit single-sex education programs, but because, among other things, it was
inappropriately linked to a limited appropriations bill, and was limited to Title VI funds. "

The Hutchison Amendment did not pass. However, the Senate Appropriations Committee, in
reporting out the Omnibus Appropriations Act (8. 2440), expressed concem about the
Department’s interpretation of Title IX as it applies to "same gender education programs.” In its
Report (No. 105-300) the Cormmittee “urges the Department to review its regulations and
policies to ensure that if funds are used for students to participate in any education reform
projects that provide same gender schools or classrooms, comparable educational opportunities
are offered to students of both sexes.” The report directs the Department to report on this review
within 90 days of the enactment of the appropriations act. However, it does not specifically call
for a regulatory change.

Legal Basis for Rggulato:x Change

Because 34 CFR Part 106.34 wil] be revised, this action is subject to judicial review. 20 U.S.C.
§§ 1682, 1683; 5 U.S.C. § 701, et seg. The modification of a regulation, like its Promulgation, is
subject to the “arbitrary and capricious standard”. Motor Vehicles Manufacturers Ass. v. State
Farm, 463 U.S. 29, 103 S.Ct. 2856 (1983). An agency changing its course by rescinding a

made." Id, at 43." We believe that the Department’s proposals to amend the Title IX regulation
meet this test because the proposals, as discussed in detai] below, are consistent with both the

~ legislative purpose and the spirit of Title I){, and allow schools and school districts the flexibility
to respond to the education needs of their students.

Consistency with Title IX Statute

The proposed options to amend the Title IX regulation are crafted to be consistent with the intent
and spirit of Title [X. The legislative history indicates that Senator Bayh, when discussing the

in classes for pregnant girls or emotionally disturbed students, in sports facilities or other
instances where personal privacy must be preserved.” 118 Cong. Rec. 5807. While this would



stereotypes and generalizations about the sexes. 118 Cong. Rec. 5804-5808. By the same token,
the enactors’ exclusion of certain single-sex schools from the statute, and subsequent
amendments to Title I, including exemptions for voluntary youth service organizations (e.g.,
Boy Scouts and Girl Scouts), boy and girl conferences, and father-son and mother-daughter
activities indicate that, particularly at the clementary and sccondary level, Congress recognized
the benefit of, and intended to permit, single sex activities in some circumstances, For instance,
when passing the mother-daughter, father-son exemption, Senator Bayh stated: “Certainly it was
the intention of those of us who got Title IX enacted into law to say that those additional
functions, which add significant contributions to the lives of our sons and daughters, should be
exempt from Title IX.” 122 Cong. Rec. 27983. See also United States v. Virginia, 116 U.S.
2264,2276-77. : ' .

The proposed amendments respond to this legislative history by limiting the circumstances under
which single-sex classes are permitted to those at elementary and secondary schools that satisfy
equal protection requirements, among other specific requirements, that ensure that the single-sex
program is not discriminatory.

One remaining issue under the statute js whether any or all of the proposals -- as to schools,
though not as 1o courses or activities in coeducational schools -- are ultra vires in that we are
dictating the admissions policies and practices of schools whose admission practices are exempt
from Title IX. The same argument can be made about the Department's, existing, twenty-five -
year old regulation. The Department has.not publicly expressed its interpretation, but believes
the current regulation would require an LEA -- that chooses to offer a single-sex school 10 one
sex -~ to offer a comparable single-sex school to the other sex. We believe that the regulatio n, as
so interpreted, is not ultra vires because it does not tell schools that they cannot have single-sex
schools. Instead, the current regulation merely defines the obligations of a school district to
provide equal educational opportunity/comparable programs, for the other sex, that flow from the
district’s decision to restrict admissions to a school based on sex. We note that to take the o
position that Title IX denies OCR jurisdiction to investigate cases involving single-sex

program. One goal of the proposed regulatory change is to clarify that Title [X's prohibitionjof
discrimination is coextensive with the Equal Protection Clause of the Constitution. This is
type exemptions in Title IX were to permit single-sex activities, but not to permit the denial of

equal educational Oppdrtunity for the other sex.'* As'to the current proposals, however, the ultra

vires argument may raise particular concerns regarding Proposal 1. This is discussed in the ros
and Cons” section bélow. :

Consﬁtutionality of Single-Sex Programs

We also anticipate that these proposed regulatory changes may be challenged uhdcr the Equa
Protection Clause of the Constitution. While We cannot predict the outcome of such a challcﬁge
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with certainty, '* we believe there are reasonable arguments that the Department's proposals are
consistent with the Supreme Court’s analysis regarding the appropriate use of gender-based
programs. :

The United States Supreme Court has, on several occasions, specifically addressed single-sex
education programs in light of the Fourteenth Amendment’s equal protection guarantee. Singje-
sex education, like all classifications based on sex whether intended to be invidious or beneficial,
must be supported by an “exceedingly persuasive Justification.” United States vs. Virginia (VM)
116 S.Ct. 2264, 2275 (1996) (citing Mississippi v. Hogan, 458 U.S. 718, 728 (1982)).
Accordingly, the classification must serve an important governmental interest and the means
employed must be substantially related to that purpose. Id. The justification must be genuine,
not hypothesized, and it must not rely on overly broad generalizations or stereotypes about the
different talents, capacities, or preferences of males and females. Id. Below, we analyze the case
law and evidence in support of the Department’s justifications for authorizing elementary or
secondary schools or LEAs to implement a single-sex program,

In the VMI case, Virginia attempted to justify offering a unique military education only to'men
on the basis that the school contributed 1o educational diversity in the State. Id. at 2276. The
Court rejected this argument in part because “a purpose genuinely to advance an array of
educational options ... is not served by VMI's historic and constant plan ... to afford “a unique
educational benefit only to males.” Id. at 2279, Regarding whether single-sex educational
opportunities could ever be supported by a diversity rationale, the Court specifically noted: “We
do not question the State's prerogative eventhandedly to support diverse educational
opportunities.” Id. at 2276 n. 7 (emphasis added). Moreover, the Court seemed to acknowledge
that single-sex education affords pedagogical benefits to at least some students. Id. at 2276-77
and n.8 (noting that Virginia and the district court recognized beneficial effects of single-sex
education and noting that the United States did not challenge this finding). Thus, after VM, it
appears that schools can offer single-sex programs based on a diversity rationale.

However, several key issues were lefl undecided by the Court. First, it is unclear whether the
Court’s use of the word “diverse” means that the Constitution requires single-sex options to be
offered as part of an array of options that includes a comparable coeducational option. Arguably,

however, an ordinary reading of the term “evenhandedly” can be satisfied by offering only a
single-sex option to each sex. .

Second, it is unclear whether “evenhandedness” requires that a school distriet or school musi
offer a single-sex program to members of each sex, or whether a comparable coeducational
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to members of one sex -- as part of an array of options that includes a comparable coeducationa)
program — even if it is established that there is a particular educational need for that single sex
program and/or insufficient interest by members of the other sex in a single-sex program.

Regarding the issue of “how comparable” the single-sex programs must be, the YMI Court did
not fully outline what an “evenhanded” or comparable program must look like. However, in
holding that Virginia's proposed “parallel® military school for women was not comparable, the
Court found that the school’s methodology was based on stereotypes and generalizations about
women, id. at 2284, and that it could be fairly appraised as a “pale shadow” of VMI in terms of
the range of curricular choices and faculty stature, funding, prestige, alumni support and
influence. Id. at 2285. Thus, the Court left unaddressed whether the comparable programs have
to be identical, but at 2 minimum it seems that the single-sex programs must be genuinely
equivalent. :

Proposed Amendments to the Title IX Regulation

We believe that the actions of many school districts to establish single-sex programs, as we]] as
congressional proposals in this area, reflect legitimate efforts to improve educational outcomes
for all students. We also believe that single-sex programs and activities, in certain, narrowly
tailored circumstances, can be consistent with the purposes of Title IX, particularly where they
are not driven by impermissible stereotypes. In addition, permitting single-sex programs and
activities is consistent with this Administration's efforts to strengthen public school education by
promoting an array of educational optiens within public schools, and to give schools increased
flexibility to undertake educational reform so that schools can achieve better results for students.
Accordingly, we propose amending the Title IX regulation to permit single-sex programs and
activities in certain clearly defined circumstances. There are several ways to accomplish this
objective. These are discussed below. '

At present, the regulation prohibits coeducational schools from conducting any single-sex
courses and activities subject to very limited exceptions -- in particular, if there is a remedial
justification (Parts 106.3 and106.34). It permits LEAs to operate single-sex schools only if

comparable opportunities are provided the other sex or if there is a remedial justification (Parts
106.3 and 106.35).

None of the proposals would change the regulatory provision regarding remedial and affirmative
action. Thus, the regulation would continue to permit both single-sex schools, and single-sex -
courses and activities in a coeducational school, based on a remedial justification. All the
proposals, however, would repeal the current blanket prohibition against nonremedial, single-sex
classes and programs and would replace it with authorization to conduct such classes in certain
situations. All of the proposals build on the rationale that single-sex education may be provided
if it is part of an evenhanded array of diverse educational options, and each would prohibit the
single-sex program or activity from being predicated on sex-based stereotypes or stigmatization:



Proposal 1

Proposal | would permit a single-sex program or activity -- including both a single sex school
and a course or activity in a coeducational schoo] -- only if (1) there is a comparable single-sex
program for the other sex; and (2) the program is offered as part of an array of educational
options, that includes a comparable coeducational option; and (3) assignment to the single-sex

program is voluntary.
Proposal 2

Proposal 2 would permit an elementary and secondary school or school district to nffer single-
sex program and activities - including both single sex schools and courses or activities in a
coeducational school -- if there are comparable single-sex program or activities for each sex, but
would not require it to offer a comparable coeducational option. (The current regulation does
not require an LEA that establishes comparable single-sex schools to offer a comparable
coeducational school.) This proposal is based on the understanding (discussed in more detaj]
below) that under the Constitution an array of options need only be “evenhanded.” Thus, a -
school’s array could be limited to offering single-sex education as long as both girls and boys are
offered a comparable single-sex program. ' '

Proposal 3

Proposal 3 would treat classes and schools differently. Single-sex courses or activities in
coeducational schools would be permitted under the circumstances outlined in Proposal 1, e g.,
only where they are voluntary, provide single-sex options for each, and are in addition to a
comparable coeducational classroom. Single-sex schools, by contrast, would be permitted
where each sex is offered a comparable single-sex school, as under the current regulation, and as
outlined in proposal 2.

Proposal 4

Proposal 4 would permit an elementary or secondary school or school district to offer a single-
Sex program or activity for one sex -- including both single sex schools and courses and or .
activities in a coeducational school —- as part of an array of educational options, but it would not
have to establish a comparable single-sex program or activity Jor the other sex if a comparabie
coeducational program or activity is available to members of the other sex. Legal support for
this proposal would be strengthened if the school or district is required to show either a particular
educational need for — that is not based on stereotypes and is, in fact, being addressed by - the
single-sex program, or insufficient need for or interest in a single-sex program by members of the
other sex. This may require an assessment of the needs or interests of the other sex.

In addition, all of the proposals retain the-existing prohibition against single-sex programs and
activities at institutions of vocational education, professional education, and graduate education -
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- except where necessary to remedy discrimination. The Title [X statute specifically stated that
admissions to these institutions were subject to the statute’s prohibitions. Moreover, the Title [X
legislative history and the debate surrounding the enactment of these regulatory provisions
indicate a strong concern about continuing discrimination in these areas. We believe that at this
education level, and in these types of education programs, the potential for harmful sex
stereotyping regarding, for instance, career goals and aspirations, outweighs any countervailing
objective to grant recipients flexibility for reform.” In addition, the Department has not
received information that there is a significant educational need to amend the Title IX regulation
beyond the elementary and secondary level.

It remains to be decided whether the proposals should retain the existing regulatory prohibition
against single-sex physical education classes (with certain exceptions found in the existing
regulation, including for contact sports). The provision requiring coeducational physical _
education classes was the subject of much debate when the Title IX regulations were issued. See
108 Fed. Reg. 24133 (June 4, 1975). Moreover, there is some risk that such a proposal could
open up a more general debate regarding the regulation’s treatment of athletics. On the other
hand, to exclude single-sex physical education classes from the proposed regulatory change --
where the segregation is not based on Stereotypes or stigmatization and where comparable
activities are offered both sexes — limijts flexibility regarding the range of single-sex options that
can be considered by the school.

Consistent with the Title IX statute, none of the proposals would regulate the admissions policies
of any nonvocational clementary and secondary schools, private single-sex undergraduate
institution, or public post-secondary schools that have been traditionally single-sex.

Finally, since all of the proposals require that, in some circumstances, a comparable program
must be provided to girls and boys, all of the proposals would include a new, clearer regulatory
definition of comparability. The new definition is intended to provide investigators and schools
with additional and more detailed factors that are used by OCR, and should be used by schools,
to analyze the comparability of Programs under the regulation. It is our experience that the
current definition is lacking in this regard. :

We believe that even more guidance, including examples of comparable programs, would be
useful to schools and school districts. Examples will be particularly helpful in demonstrating the-
key issue regarding comparability: how far from identical can a comparable program be? The
regulatory definition of comparability can result in increasing amounts of flexibility for schools
depending on the extent that it permits comparability to mean something other than absolutely

" identical programs. On the other hand, the less identical programs are, the more likely they are
to raise denial of access claims under the equal protection clause. In addition, examples may be
useful because this analysis may change depending on whether we are analyzing an entire single-
sex school or one single-sex class or activity. OCR plans, in the near future, to hold focus group
discussions on these proposed regulatory changes. We beljeve that these discussions will assist
us in understanding, and thus providing a more thorough definition of, comparability, which then
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can be incorporated into the final regulation.

Pros and Cons

The most significant benefit of the proposals -- though some offer more of it than others -- is the
increased flexibility given districts and schools. Current attempts to create single-sex options
show the broad appeal of single-sex schools and classes to many parents looking to improve their
childrens’ ability to succeed in school. Providing parents with multiple educational options is
critically important to the effort to strengthen public education. Similarly, the Department
believes it is important to eliminate overly rigid rules that restrict the ability of public schools to
offer options that appeal to parents, cannot align with real educational needs and educational
research, and prevent educators from experimenting with educational approaches designed to
help both boys and girls.

All of the proposals would eliminate the regulatory anomaly in the treatment of single-sex
schools and single-sex classes in areas where the distinction no longer responds to the types of
discrimination facing girls and women today. The present broad prohibition against single-sex
classes unnecessarily limits flexibility and education reform in particular situations where single-
sex programming does not reflect discrimination. In addition, unlike the Hutchison legislative
proposal, amending the Title IX regulation permits a comprehensive standard for permissible
single-sex classes, that would apply to all of a recipient’s education programs, and that would
clearly define the circumstances under which such programs are permissible. Thus, for instance,
it would not allow single-sex classes that are justified on Stereotyped or stigmatized notions
regarding differences between the sexes. In addition, the proposed language regarding
comparability, that would apply to all of the options, gives recipients and investigators a much
clearer idea of what js becessary to establish comparability of programs,

There are, however, risks associated with each of the proposals, and risks in choosing one option

over another. The proposals are based on the assumption that there can be “separate, but equal”
educational programs for boys and gitls. Congress seemed to recognize the viability of this
concept when it exempted single-sex admissions policies from the Title IX statute. Moreover,
the concept is already embodied in the existing regulatory provision permitting LEASs to offer

assumption, and shows, instead, that with gender, as with race, separate continues to be uncquai.
Thus, the benefits of giving flexibility with the hope of improving educational outcomes, must
be balanced against the risk that unequal educational opportunities for girls and boys will result.

In addition, it is likely that many singl;-scx programs may involve sex étcrcotyping Of some
clement of stigma. Although the regulation would prohibit this, the stereotyping may be subtle
and very difficult to assess. Moreover, depending on how broadly or tightly we define

- comparability, it is possible that particular opportunities will be denjed based on sex for some
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individual. Finally, in those circumstances where cocducational programs are permitted, byt
most members of one sex choose the single-sex program, the needs of members of that sex that
remain in the coeducation program may not be effectively addressed.

Another “con” relates to the not insignificant risk that this action will epen Title IX for further,
less constructive amendments (¢.8., changes relating to intercollegiate athletics that could
exacerbate continuing discrimination against women athletes). We should be clear that the
Department’s proposal to amend specific provisions of the regulations would not invite
comments on any other provisions of the regulation. Nevertheless, since this would be the
Department’s first major revision to the Title IX regulation in 25 years, interested parties may see
the proposed changes as a signal that they can press the Department for other changes to the
regulation. Finally, it is highly likely that any of the proposals, if implemented, would be subject
to a legal challenge. Thus, full implementation of the regulation may be delayed until the jssye
of its legality under Title IX ‘and the Constitution is resolved by the courts.

Proposal 1 is the least likely to be challenged by students or parents because it requires for all
. types of single-sex programs that parents be given a full array of educational choices -- ie, 3
comparable single-sex program for boys and girls, and a comparable coeducational program.
Arguably, this is more than is required by the Constitution after VMI. Thus, Proposal 1, in
effect, recognizes as a policy marter that offering multiple options is the-best practice. Proposal
1, however, has several fnajor drawbacks. First, it is even less flexible than our current
mrcgulation which neither requires an LEA that offers comparable eex ienal schools to offer a
comparable coeducation school as well, nor requires that assignment to the single-sex school be
voluntary. Because it requires multiple options, it also may be prohibitively costly for smal|
schools and school districts. In addition, Proposal | -- as to single-sex schools -~ squarely raises
the issue that such a requirement is ultra vires, If, as we argue above, constitutional
“evenhandedness” does not require a comparable coeducational program, then such an option is
not required to ensure equal educational opportunity. Thus, it may be difficult to argue that we
are not regulating admissions, but only the obligation to provide equal opportunity for the
excluded sex that flows from the establishment of a single-sex program,

Proposal 2 expands flexibility in that jt permits single-sex courses and activities in coeducational
schools to the same extent that single-sex schools are now permitted by the regulation. It clearly
makes single-sex educational options more attainable for small schools and school districts
because it does not require the school to offer all three types of comparable programs, e.o., two
single-sex and one coeducational. We believe that, arguably, such a scenario is constitutional,
because the school would be evenhandedly providing a comparable educational program to
members of each sex.” Moreover, as with our current regulation, we believe that requiring
comparable single-sex classes for one sex — as g means of ensuring equal educational
opportunity when a'schoo] chooses to offer single-sex classes to the other sex -- is not ultra vires.
However, it eliminates parents’ choice of a coeducational option for children. Thus, while it
gives some parents an option they desire, it could push other parents out of the school system.
Under Proposal 2 students would be assigned 1o single-sex programs on a nonvoluntary basis.



- Thus, Proposal 2 also may raise problems -- only as to single-sex schools — under the Equal
Educational Opportunities Act of 1974, 20 U.S.C. § 1703, which in certain circumstances
prohibits the assignment of students to schools on the basis of race, nationa! origin, or sex. Of
course, this potential problem exists under our current regulation as well, since it does not require
the LEA to offer 2 coeducational option. ‘

Proposal 3 represents a compromise to resolve the pros and cons of Proposals | and 2. Proposal
3 treats single-sex schools as they are now treated in the regulation -- with the exception that we
would clarify that comparability means a single-sex schoo! for each sex. Thus, the new
-regulation would not increase the cost or decrease the feasibility of offering single-sex schools by
requiring that a comparable coeducation schoo! also be offered. If a school wants to implement
single-sex courses or activities within a coeducational school, however, it would have to offer,
not only a single-sex alternative for each sex, but a comparable coeducational program as well,

This alternative proposal would stil! increase flexibility over the current regulation, which simply
prohibits single-sex classes. We do not believe - as to courses and aclivities within a
coeducational school -- that requiring muktiple options is as likely to be prohibitively expensive
for smaller schools. Moreover, imposing this admission requirement does not raise ultra vires
arguments in the context of single-sex classes in coeducational schools, because the Title IX
statute only exempts the admission practices of single-sex schools. However, this proposal also
raises the issue noted above under the EEOA.

Finally, we believe that we can Support a regulation that treats schools and classes differently.
This is what we have been doing since 1975, and it is supported by the Title 1X statute which
only exempts admission requirements of schools, but not courses or activities within
coeducational schools. We also believe the dj fference is justified by the different socjetal
perceptions associated with single-sex schools and single-sex classes. Historically, there has not
becn a negative stigma attached to attending a single-sex school. Rather, it is often seen by
parents as a favorable choice. However, when separate courses or activities are established
within a school, there is often a negative stigma attached because they are not the norm, and may
imply that students in those classes need extra help. Thus, it may be particularly important that
parents be given a choice of a coeducational option for classes.

Proposal 4, like proposal 2, may benefit smaller schools and school districts because a school
would only have to offer two options, j.e., it may offer a single-sex program and a comparable
coeducational program, without the need to offer a single-sex program for the other sex. Thus,
for instance, if a need or interest in single-sex education for one sex is brought to the school's
attention, it can respond to that need or interest, as long as it is not based ox stereotypes and
members of the other sex are provided a comparable coeducational program. However, Proposal
4, more so than the other proposals, raises constitutional issues that have not been squarely
resolved by the Court. While nothing in VMI explicitly requires a school to offer a single-sex
program for each sex, the Court may find the VMI footnote permitting an *evenhanded” diversity
of options inapplicable where there is no single-sex option for one gender. Moreover, to the
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extent that there is a perceived benefit to sfngle-sex education, Proposal 4 places us in the
difficult position of arguing that the benefit can be achieved by the other sex in a coeducationa]
setting. Thus, Proposal 4 seems highly likely to raise a denijal of equal opportunity claim.

One way arguably to strengthen Proposal 4 is to require schools or school districts to show a
particular educational need for - that is not based on stereotypes and is, in fact, being addressed
by - the single-sex program, or insufficient need for or interest in a single-sex program by
members of the other sex. Arguably, there are limited, fact-specific circumstances where a
school could articulate such an educational justification for offering a single-sex program only to
one sex, thus establishing that it is acting in an evenhanded fashion -- as long as the other sex is
offered a comparable coeducational program. This would not permit schools to offer a single-sex
program only to one sex without sufficient Justification. However, it would not predetermine -
that such a situation is based on stereotypes, or otherwise inequitable. Moreover, this approach
may shore up the proposed regulation against certain legal challenges. To the extent that it only
creates a framework under which a school ean demonstrate a particular set of facts to support
offering a single-sex program only to one gender, the regulation should not be vulnerable to a’
challenge that it is facially unconstitutional.

-Political and Stakeholder Reaction

The recurring congressional proposals regarding single-sex programs, as well as the specific

directive in the 1999 appropriations report, would seem to indicate congressional support for
increased flexibility regarding single-sex programs. In fact, a previous version of the Hutchison

Amendment passed the Senate as part of legislation that ultimately was not enacted.

We know that women's groups and civil rights groups are strongly opposed to any attempts by
the Department to make single-sex education more viable except in the limited context of
remedial programs for women, These groups opposed the Hutchison Amendment, not only for
the reasons that the Department opposes it, but also because they do not believe that single-sex -
education programs are the appropriate or effective way to improve educational outcomes. Since
the vast majority of students will continue to attend coeducational schools, they believe that

regulation based on a similar belief that sex-segregation in schools, like race-segregation, never
results in separate but equal educational opportunities. Finally, to the extent that the regulation
permits single-sex physical education classes, we anticipate that it would incite strong opinions’
in the sports community and that such groups would need to be part of any focus groups.
convened to discuss the proposed regulation. '

Based on our knowledge of schools already experimenting with single-sex programs, and
because of the added ﬂexibili_ty it gives to schools, we.expect that educators will support the
regulatory change. - : '
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ENDNOTES

1. For instance, Senator Bayh noted that:

We are all familiar with the stereotype of women as pretty things who go to college to find
2 husband, go on to graduate schoo! because they want a more interesting husband, and
finally marry, have children and never work apain. The desire of many schools not to waste
a “man’s place” on a woman stems from such stereotyped notions. But the facts absolutely
contradict these myths about the “weaker sex” and it is time to change our operating
assumptions” '

118 Cong. Rec. 5804. Similarly, the Senator noted:

Admissions to vocational programs and institutions is another area where discrimination on
the basis of sex can be documented.... The discriminatory effect of sex segregation in
vocational education is that many fields which are designated for females such as
cosmetology or food handling are less technical and therefore less lucrative than fields such
as TV repair and auto mechanics “reserved” for males. And yet it is only tradition which
keeps women out of these fields. :

- 1d. at 5806.

2. To date, only four federal agencies have promulgated Title IX regulations. However, pursuant to
an Executive Order issued by the President in 1997, every agency that provides financial assistance
to education programs or activities must promulgate such regulations if they have not already done
50. The Department of Justice is presently drafting a proposed common regulationto be adopted as
a unified action by all affected agencies. The common rule is closely aligned with the Department's

Title IX regulation. Thus, any changes to our regulation would presumably affect the common nule -
as well.

3. HEW received and considered over 9,700 comuments to its proposed Title X regulation. The -

revised final regulation became effective 45 days after it was transmitted to Congress, pursuant to

. Section 431(d)(1) of GEPA, which gave Congress authority to disapprove final regulations of the
Department. : '

4. The Department revoked this provision in order 10 permit the Department to concentrate jts
Tesources on cases involving more serious allegations of sex discrimination and because enforcement
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of appearance codes is an issue for local determination. 47 Fed, Reg. 32526 (July 28, 1982),

5. In this regard the regulation is consistent with the legislative history of Titlé IX. For instance,
Senator Bayh (the original sponsor of Title IX) stated, when discussing the admissions exemption
for elementary and secondary schools, that “al] educational instimutions without exception, must treat

their faculty and students once they have been admitted without discrimination.” 120 Cong. Rec.
39592,

6.See 34 CFR Parts 106.34(b), (d) and (f)
7. See 34 CFR Part 106.34(c) and (e).

8. _Se_é 34CFR Part 106.40 (b). The program for pregnant students must bercomparablc to that
offered non:pregnant students.

9. See 34 CFR Part 106.3. In addition, pursuant to an OCR policy determination, recipients may
offer sex-segregated classes for students who object to coeducational classes on religious grounds.
43 Fed. Reg. No. 84 (May 1, 1978). :

10. Some researchers believe that the Jimited research already conducted may be problematic because

many of the studies do not control for important variables such as the teacher, curriculum, and
student self-selection.

11. The Department had concerns with the Danforth proposal because it included a provision waiving
Title IX and Title VII of the Civil Rights Act of 1964 (relating to equal employment opportunities).
The Department believed that this wajver Was unnecessary as to the single-sex classes and set an
inappropriate precedent. The Department also had concems about the constitutionality of waiving
these requirements in order to ensure Same-seX teachers in the single-sex classrooms. -

12. This would have created inconsistent treatment of non-discrimination issues depending on
whether State or federal funds were used as well as unnecessary adminjstrative questions and
difficulties related to tracing funds.

14. According to Senator Bayh, “This portion of the amendment covers discrimination in all areas
where abuse has been mentioned.” 118 Cong. Rec. 5807,

15. For instance, when passing the father-son, mother-daughter activities exemption, Senator Bayh
recognized that, while the sex-segregated activity was appropriate, unless the amendment was
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drafted to ensure that the opportunity was available to both Sexes “it would be a significant departure
from what we had intended to do in Title [X.” 122 Cong. Rec 27983. Similarly, in 1975 when
introducing a provision that would prohibit HEW from using funds to enforce its regulations
requiring integrated physical education classes, Cong. Casey acknowledged that the Title IX stahste
and regulation were intended to ensure equal opportunity even where schools could restrict
admissions based on sex. He stated: "My amendment does not affect the equal opportunity
requirements of Title IX, it does not change the subject content of gym class.... The only issue
involved is compulsory integration by sex....Yet the equal opportunity requiremnents in {] gym classes
{] remain.” [cite]

16. Gender discrimination cases are often decided by the narrowest margin, and have gone both ways
on the ultimate question. See e.g., Michael M., 450 U.S. 464 (1980) (plurality opinion upholding
gender classification); Orr v. Orr, 440 U.S. 267 (1979)(plurality opinion striking down gender
classification); Frontiero v. Richardson, 411 U.S. 677 ( 1973) (same); Mississippi v. Hogan. 458 U.S.
718 (1982)(5/4 decision striking down gender classification); Schlesingerv. Ballard, 419 U.5.572
(1975) (5/4 decision upholding gender classification). In addition, the outcomes in these cases
seemingly can be contradictory. For instance, in the same month in 1977, the Court first struck
down a Social Security provision that gave widows more favorable treatment than widowers because
it was based on “archaic” assumptions about women. Two weeks later, it upheld a Social Security
provision that allowed women to exclude more lower eaming years on the basis that historic
discrimination and “socialization” resulted in women earning less wages.

17. In addition, because Congress intended to permit single-sex activities where personal privacy is
important, seee.g., 117 Cong. Rec. 30407 (Statement of Sen. Bayh that proposed amendment is not
intended to “desegregate” men’s locker rooms), the regulation retains the provision permitting
scparate sex classes which deal exclusively with human sexuality, and such classes would not have
to meet the other requirements of the proposed amendment.
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PROPOSAL

REGULATORY LANGUAGES

Single sex school or activity permiited if:
+ Comparable single-sex schoo! for opposite sex

Reques full array of
educational choices - both

Current reg does not requir
single-sex schools to have a

WHITE HOUSE COUNSEL

Options 1 %» Comparable co-educational alternative single-sex and co-ed comparable co-ed option .
% Voluntary program
N © " Costly for small districts
| Single-sex school or activity permitted if: Aligns single-sex courses and | Could viclate EEOA because
| & Comparable single-sex program for opposite | activities reg with current it permits the assignment of
sex : single-sex school reg students based on sex.
Option 2 :
A comparable, co-educational option is not Eliminates parental choice
required for co-ed option possibly
NG No voluntary requirement pushing them out of system

05/17/99 MON 13:13 FAX 202 458 5053

! All options provide for no change to regulation regarding remedial or affirmalive action. All options also retain existing
prohibition against single-sex programs and activities at vocational schools.
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PROPOSAL

REGULATORY LANGUAGES

Treats single-sex schools

Does not haveluntaw

eesn 1 % Comparable single-sex program for opposite | same as current reg. requirement for schools
sex
(";zi,;ﬂ-’ A comparable co-education option is not required | Clarifies that comparability Raises EEOA problems with
Option 3 No voluntary requirement means a single-sex school for | schools?
each sex.
Single-sex activity/permitted if: Treats schools and classes
+ Comparable single-sex course for opposite sex differently
++ Coeducational alternative
NO % Voluntary
! Single-sex school or activity permitted if: May benefit smaller district Raises constitutional issue
% Comparable co-educational alternative because not required to offer | i.e. denial of equal
Single-sex alternative not required single-sex school or activity | opportunity claim.
for excluded sex '
Proposal strengthened if:
Option 4 » Required to show particular non stereotypical

educational need
¢ Insufficient need or interest in single sex
program for opposite sex.

May require an assessment of needs or interest of
sex

05/17/89 MON 13:14 FAX 202 458 5053

2 Can interpret reg consistent with the EEOA
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U.S. Department of Justice

Office of Legal Counsel
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O Tice of the Deputy Assistant Attamncy Greneral

Wazhington, D.C. 20530

December 29,

.Mr. Seth P. Waxman -
Solicitor General
Office of the Solicitor General
U. S. Department of Justice
550 Pennsylvamua Avenue
Washington, D.C. 02530

Dear Seth:

regulatory proposals periaming to
programs fiow under consideration
(OCR). In particul
20 U,S.C. § 1681 et seq,, or
receiving federal financial
courses under any of the following circumstances:

1998

We have received a request from the Department of Education for our legal opinicn on

agsistance from establishing single-sex schaols or ©

cenario 1: 2 single-sex schoal and/ot course alternative is 1) offered 1o one sex

on 2 voluntary basis, 2) as part of an array of educational options that includes a
comparable coedutcational alternative, and 3) there is a comparable single-sex
program for the other sex; '

Scenario 2: & single-sex school and/or single-sex course within a coeducational

school is 1) made available to each sex, but 2) neither.sex is offered 2 comparable
coeducational option;

Scenaria 3: single-sex courses for each sex are I} offered on a voluntary basis and
2) as part of an array of educational options that includes comparable
coeducariona) courses, but 3} comparable single-gex schools (as opposed 10
courses) are offered to students of each sex as part of an array of educational
options that does not include a comparable coedu cational alternative.

Scenario 4: single-sex schools and/or courses are 1) offered 10 one s&x, and 2) the

other sex is offered a comparable coeducational program or activity, but is not
provided 2 comparable single-sex aiternative.

the operation of single-sex elementary and secondary schaol
by the Department of Education’s Office for Civil Rights
ar, they have asked whether Title TX of the Education Amendments of 1972,

the Constitution wou!ld prohibir a state or local educational agency
ffering single-sex



05/17/99

—

MON 13:14 FAX 202 458 5053 WHITE HOUSE COUNSEL

@ oos
12/29/93 13:13 = @oos

- 1n accordance with our usual procedures, I am writing to request that your office provide
us with 2 waitten statement af its position on this question.

On our prefiminary review of this matter, we have identified three related questions that
bzar on the analysis we have been asked to provide. We would appreciate it if, in providing your

viaws on the Department of Educarion’s request, you would also give your views on these

questions. The first question cancerns whether Title IX incorporates a coastitutional standard or

employs a definition of “discriminatjon™ that differs from that of the Equal Protecrion Clause. If

you conclude that the Title IX standard is different, we would appreciate your views on what that

standard is. The second question raised by the request concerns the Jevel of scrutiny that applies
11 sex discrimination cases in the wake of the U. S, Supreme Court’s decision in
United States v. Virginia, 116 8. Ct. 2264 (1996).

Should the YMI Court be understocd to have
rejected strict serutiny in favor of intermediate scrutiny or a new type of heightened scrutiny, and,

if not. what should the United States’s position be on the fevel of scrutiny that applies in sex
Jiscrimination cases in light of the strict-scrutiny position that it took in VMI? Finally, we are
inrerested in your views on whether there are circurnstances under which the United States would

e liable for funding a recipient that offers a single-sex school or activity as part of its educational

program. (E.g., would there be federal govermment liability only if the United States itself had an -
unconstitutional purpose, Washineton v, Davis, 426 U.S. 229 (1976); or if the United States

provided “significant aid” that had the effect of supporting and perpetuating an unconstitutional
program, Norwnod v Harrison, 413 US 455, 467 (1973): or if the United States had knowledge
of an unconstitutional program’s existence?). In connection with this latier question, you may
want to review the government’s submissions in Yirginia, 116 8. Ct., at 2264; Bob jongs
Uriiversity v. United States, 461 U.S. 574 (1983); Yorcheimer v. School Dist. of Philadelphia,
430 U.S. 703 (1977); Norwood, 413 US et 455, and National Black Police Ass'n v.'Velde, 712
F.2d 569 (D.C. Cir.1983), cert. denied, 466 U. 8. 963 (1984). '

The Department of Education has stated that it has an urgent need for our opinion. We
would therefore appreciate a response from your office by Jaruary 18, 1995. If you are unable to

respond by that date or you ar your staff have any questions. please contact me at (202) 514-3744
or Rabin Lenhardt, the Attorney Advisor working on this project, at (202) 514-1762.

Sincerely,

Ao ll-f

Nina Pillard

Deputy Assistant Attorney General
Office of Legel Counsel .
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL

Honorable Bill Lann Lee -

Acring Assistant Attomey General NEC 1 7 loae
Civil Rights Division .

U.S. Department of Justes

930 Pennsylvania Avcnue, N.W.

Washington, D.C. 20530-0001]

Ms, Nina Pillard

Deputy Assistang Altorney General
Office of Legal Counsel

U.S. Deparmment of Justize

633 Indiana Avenue, N.W.
Washington, D.C. 2053]-0001

Dear Bill and Nina:

Enclased js a draft paper that discusses 2 number of gptions for changing the Department of Education's
Tite IX regulations to give local schoo] districts more flexibility in establishing single sex schools and
clagses, The legal and policy issues presented by these aptions are very difficult, and the Deparmmant doeg
nol have a firm position at this time op which options would be preferable, In previous discussions,
Secretary Riley has expressed a stang interest in providing school diswicts with more flexibility in thig
area. However, we wags 1o have the benefit of your advice before we present specific options to the
Secretary. :

Our Office for Civj) Rights and Office of the General Counsel have worked together to develop these
ptions, Norma Cantit and [ and gur stafts would apprecjate an opportunity to meet with your offices to

discuss these options on an informal, preliminary basis as soon as possible. Our staffs Previousiy met with

staff of the Civil Rights Division and have altered the options presented based i part on that meeting.

Ishould also note that we have not enclosed specific regulatory langnage for the options. If it wouid be
helpful to your review, we would be happy to supply that language.

We greaily appreciate your assistance in this matter and Jook forward to hearing from you. Thank you

Sincerely,

Enclosure

ce: Norma Canti)
Leslic Thomton

400 MARYLAND AVE. 5%, WASHINGTON, D.c. 30202-23100

@oos _

THE GENERAL COUNSEL
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*** FOR DISCUSSION PURPOSES ONLY *++
12/16/98 Draft

ANALYSIS OF THE DEPARTMENT'S PROPOSED AMENDMENTS
TO ITS TITLE IX REGULATION :
TO PERMIT SINGLE-SEX PROGRAMS AND ACTIVITIES

Issue

The issue is whether 1o amend the Department’s Titie IX regulation to provide greater flexibility
for school districts and other elementary and secondary schools to have single-sex schools and
classtooms, subject to appropriate safeguards against discrimination. The Office for Civil Rights
(OCR) has been considering this proposal based on its concem that existing Title IX regulations
are overly rigid, particularly with respect to classes. This regulatory action also provides the
Department with the opportunity to clarify and refine its existing definition for when a program
available to one sex is “comparable” to a program available to the other sex. Recent »
developments - including a Senate Committes Report directive thar we review our policy in this
arza — underscore the need to address these issyes at this time. -

Background
Legislative and regulatory framework

Title IX of the Education Amendments of 1972 prohibits sex-based discrimination in education
ProgIams or activities receiving federal financial assistance. 20 U.S.C. § 1681. It does not
specifically forbid single-sex classes or programs in coeducational schools. When Title [X was -
passed, Congress was concerned with sex-based policies and practices of educational nstitutions
that reflected out-dated and stereotyped notions of the differences between the sexes. Seego,
115 Cong. Rec. 5804-08 (comments of Sen. Bayh on the need for the Title IX legislation).' In
particular, it was concemed that, based on unfounded notions regarding girls’ and women's
temperament or limited abilities, girls apd women were relegated only to certain kinds of
vocational education courses, (e-2., home economics, but not auto shop) and career paths (e.g.,
homemaker, teacher or nurse, but not doctor or mechanic) Id. At the same time, the Title [X -

- Titlz IX is effectuated by regulations promulgated by federal agencies providing assistance 10
education programs and activities.? The Department's regulation was issued by its predecessor
agency, the Department of Health, Education, and Welfare (HEW), and became effective July
21, 19752 It has been revised only once, in 1982, in order to revoke the provision which
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prohibited discrimination jn the application of codes of personal appearance.’ - The Title I
regulation contains specific ptovisions regarding single-sex education.

Based on the Title IX statute, the Title IX regulation does not apply to single-sex admissions
practices of non-vocationa] elementary and secondary schools, among others, 34 CFR Part
106.15, and in these circumstances reg; ients can establish sinole- chools. Consistent with
the statute’s general prohibition of sex-based diserimination, the regulation requires, however,
that where a local educational agency (LEA) operates a school for one sex, it must provide the
qther sex, pursuant to the same polices and criteria of admission, with comparable courses,
services and facilities. 34 CFR Part 106.35. I

Consistent with the legislative history regarding stereotyped tracking of students based on

. gender, the Title IX regulation generally prohibits all recipients, once they have admitted
iV students of both sexes, from denying access to courses, or carrying out any educational program
or activity, separately on the basis of sex. 34 CFR Part 106.34.° Thus, recipients operating
cgeducational ingle-sex classes, courses or activities, The regulation
specifically identifies “industrial,” “business,” "vocational,” “technical " “home econornics,"

“physical education”, “health,” *music.” and “adult education,” as the type of classes that cannot
be sex-segregated. There ard limited exceptionsto this general rule: the separation based on sex
(1) results from the application of objective standards of physical ability, or vocal range or
ability;* (2) involves contact Sports or human sexuality; 7 (3) is offered to pregnant students on a

voluntary basis; ®or (4) constirutes permissible remedial or affirmative action.’

In sum, at the clementary and secondary education level, under the current Title IX regulation,
/ schools districts can operate nonvocationa] single-sex schools for one sex, although school
districts that do so must offer 2 comparable educational program to the other sex. On the other

single-sex classes or programs.

Recent Developments In Single-Sex Education

children appear to Jeam benter in a single-sex environment. It should be noted that the available
reszarch regarding the effect of single-sex programs is limited, and research conclusions are often
inconsistent, ¥
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Attempts to establish or experiment with single-sex classes have been limijted by the Titlc [X
regulation. For instance, according to Education Week on the Web: News in Brief for November
24,1998, the New Jersey State Department of Education required one of jts townships to close a
voluntary, middle school, single~sex, pilot program for girls and boys. The program was
Jesigned to learn whether boys and gixls perform better in math and science classes in a singe-
sex environment. The State found that the school violated Tide IX. On the other hand, single-sex
classes continue to exist in some districts, notwithstanding the Title IX prohibition, either
because no one has challenged their legality under Title [¥X, or because, when challenged, schools
have been willing t0 open the classes to the excluded sex. (As a practical matter, these classes
often remain single-sex because the classes are focused on the perceived special needs or

«  interests of one sex and no one from the other sex wants to taka the class.} Single-sex classes
that restrict admission, however, remain vulnerable to challenge under Title IX. Where such
classes are not challenged, there may be a harmful perception that the law is being ignored.

In December 1993, The Department’s Office of Educational Research and Improvement (OERD)
crganized a conference with researchers and pracritioners to examine single-sex education. The
result was & special report from OERI: Single-Sex Schooling: Perspectives From Practice and
Research. The report summation noted the equivocal nature of the research evidence regarding
the bencfits of single-sex education. The conclusion drawn was that the research does not
indicate that all single-sex schools are consistently positive for particular groups of students, but
that “some single-sex schools stand out as more productive leamning environments for girls and
mminority men than other single-sex or coeducationa) schools.” OERI Report at 73. In light of the
research evidence, and the demand for alternative approaches to educate youth at risk of failure,
the Report recommended a reassessment of the Title IX regulation, noting that it lacks flexibility
in two regards. First, it requires school districts to establish two schools, one for girls and ope
for bays, when there may not be equal demand for both, or there is not compelling evidence of a
need for both. Second, it provides no flexibility to schools to explore the effectiveness of single-
sex classtooms. Id. at 76.

Ir. recent years, proposed legjslation was intreduced permitting single-sex classes, bt Congress
did not pass these provisions. In 1995, Senator Danforth oposed legislation that would have
authorized the Department to assist up to four school districts in establishing experimental
single-sex classes (with same-sex teachers) within coed clementary and secondary schools
serving low income/educationally disadvantaged students. The school districts would have been
required to provide similar single-sex classes for students of each sex and 10 provide similar
coeducational classes. In addition, under the Danforth bill, assignunent had to be voluntary and
data had to be provided to the Department in order to assess the effectiveness of the single-sex

Senator Hutchison recently proposed adding a rider to the 1999 Omnibus Appropriations Act that
would permit schoo] districts to use federal funds, undez Title V] of the Elementary and - .
Secondary Education Act, to support “educational.reform projects” that involve single-sex
schools or classrooms es long as “comparable educational opportunities are offered for students

3
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of both'sexes.” The Administration rajsed concerns with this legislation, not becausc the
legislation would permit single-sex education programs, but because, among other things, it wag
inappropriately linked to a limited appropriations bill, and was limited to Title VI funds "2

The Hutchison Ameridment did not pass. However, the Senate Appropriations Commitee, in
reporting out the Omnibus Appropristions Act (8. 2440), expressed concern about the
Department’s interpretation of Title I as it applies to "same gender education programs.” In jts
Report (No. 105-300) the Committes "urges the Department to review its regulations and

are offered to students of both sexes.” The report directs the Department to Teport on this review
within 90 days of the enactment of the appropriations act. However, it does not specifically call
for a regulatory change.

Legal Basis for Regulatory Change

Jecause 34 CFR Part 106.34 will be revised, this action is subject to judicial review, 20 U S.C.
§5 1682, 1683; 5 U.S.C. § 701, et Sed. The modification of a regulation, like its promulgation, is
subject to the “arbitrary and capricious standard®. Motor Vehicles Manufacturers Ass. v State

tais standard, the Department must examine the relevant data and articulate a satisfactory
explanation for its action including a "rational connection between the facts found and the choice
made.” Id. at 43.™ We believe that the Department’s proposals to amend the Title IX regulation
mect this test because the proposals, as discussed in detail below, are consistent with both the

- legislative purpose and the spirit of Title IX, and allow schools and school districts the Hexibility
t0 respond to the education needs of their students.

Consistency with Title IX Statute
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steréotypes and generalizations about the sexes. 118 Cong. Rec, 5804-5808. By the same token,
the enactors’ exclusion of certain single-sex schools from the statute, and subsequent
amendments to Title IX, including exemptions for voluntary youth service organizations (e.g.,
Boy Scouts and Girl Scouts), boy and girl confetenices, and father-son apd mother-daughter
activities indicate that, particularly at the elementary and secondary level, Congress recopmized
“he benefit of, and intended to permit, single sex activities in some circumstances, For instance,
‘vhen passing the mother-daughter, father-son exemption, Senator Bayh stated: “Certainly it was

functions, which add significant conwibutions to the lives of our sons and daughters, should be
exempt from Tide IX.” 122 Cong. Rec. 27983. See also United States v. Virginia, 116 U.S,
2264, 2276-77. : ’ '

“he proposed amendments respond to this legislative history by limiting the circumstances under
which single-sex classes are permitted to those ar elementary and secondary schools that satisty
-equal protection requirements, among other specific requirements, that ensure that the single-sex
Frogram js not discriminatory.

Ome remaining issue under the statute is whether any or all of the proposals -- as to schools,
-though not as te courses or activities in coeducational schools - are nltra vires in that we are
dictating the admissions policies and practices of schools whose admission practices are exempt
from Title [X. The same arguinent can be made abouy the Departrnent's, existing, twenty-five -
year old regulation. The Department has not publicly expressed its interpretation, but believes
the current regulation would require an LEA -- that chooses to offer a single-sex school to ope

Constitutionality of Single-Sex Programs

We also anticipate that these proposed regﬂatow chagges may be challenged uénder the Equa
Protection Clausc of the Constitation. While we cannot predict the outcome of such a challenge

5
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with cenain!y,i‘ we believe there are reasonable arguments that the Department’s proposals are
consistent with the Supreme Court’s analysis regarding the appropriate use of gender-based
prograrus. : :

The United States Supreme Court has, on severa] occasions, specifically addressed single-scx
education programs in light of the Fourteenth Amendment’s equal protection guarantee. Single-
sex education, likc all classifications based on sex whether intended to be invidious or beneficial,
must be supported by an *exceedingly pérsuasive justification.” United States vs. Virginia
116 8.Ct. 2264, 2275 (1996) (citing Mississippi v. Hogan, 458 U.S. 718, 728 (1982)).
Accordingly, the classification must serve an important governmental interest and the means

c, {_0\ . zmployed must be substantially related to that purpose. Id. The justification must be genuine,
not hypothesized, and it must not rely on overly broad generalizations or stereotypes about the
different talents, capacities, or preferences of males and females. Id. Below, we analyze the case
law and evidence in support of the Department’s justifications for authorizing elementary or

secondary schools or LEAS to implement a single-sex program,

In the VM case, Virginia attempted to Justify offering a unique military education only to men
on the basis that the school contributed to educational diversity in the State. Id. at2276. The
Court rejected this argumnent in part because *a purpose genuinely to advance an array of
educarional options ... is not served by VMI's historic and constant plan ... to afford “‘a unique
educational benefit only to males.” Id. at 2279 Regarding whether single-sex educational
cpportunitics could ever be supported by a diversity raticnale, the Court specifically noted: "We
¢o not question the State’s prerogative everthandedly to support diverse educational
opportunitics.” Id. at 2276 n. 7 (emphasis added). Moreaver, the Court seemed to acknowledge
that single-sex education affords pedagogical benefits to at least some students. Id. at 2276-77
aad n.8 (noting that Virginia and the district court recopnized beneficial effects of single-sex
education and noting that the United States did not challenge this finding). Thus, after VM, it
appears that schools can offer single-sex programs based og a diversity rationale.

Fowever, several key issues were léﬁ undecided by the Court. First, it is unclear whether the °

Court's use of the word “diverse” means that the Constitution requires single-sex options to be
offered as part of an array of options that includes a comparable coeducational option. Arguably,
however, an ordinary reading of the term “evenhandedly” can be satisfied by offering only a
single-sex option to each sex. B —

Sccond, it is unclear whether “evenhandedness® requires that a school district or school musi

offer a single-sex program to members of each seX, or Whether a comparable coeducational

program for the other sex is sufficient. In other words, will a denial of equal opportunity claim

fail where members of one sex are offered'a coeducational program thar is equivalent in quality,

. Tesolirces, and stature to a single-sex program offered to the other sex, or, instead, is the denial of

@ th= “single-sexness” itself a denial of equal opportunity. This issue was not squarely addressed in

VMI because the unique military type education offered at VMI was offered only at the all-male-

scacol. Itis also uncledr after VMI whether it is “evenhanded" to offer a single-sex program only

6
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to members of one sex -- as part of an array of options that includes a comparable coeducational
program — even if it is established that there is a particular educational need for that single sex
program and/or insufficient interest by members of the other sex in a single-sex program.

Regarding the{issue of “how comparablegthe single-sex programs must be, the VMI Court did
not fully outline what an “evenhanded” or comparable program must lock like. However, in
holding that Virginia's proposed "parallel* military school for women was not comparable, the
‘Court found that the school’s methodology was based on stereolypes and generalizations about
women, id. at 2284, and that it could be fairly appraised as a "pale shadow" of VMI in terms of
the range of curricular choices and faculty stature, funding, prestige, alumni support and
influence. Id at 2285. Thus, the Cowurt Ieft unaddressed whether the comparable pbrograms have
to be identical, but at a minimum it seems thar the single-sex programs must be genuinely
equivalent.

Proposed Amendments to the Title I'X Regulation

We believe that the actions of many school districts to establish single-scx programs, as well as
congressional proposals in this area, reflect legitimate efforts to improve educational outcomes
for all students. We also believe that single-sex programs and activities, in certain, narrowly
tailored circumstances, can be consistent with the purposes of Title IX, particularly where they
are not driven by impermissible stereotypes. In addition, permitting single-sex programs and
activities is consistent with this Administration's efforts to strengthen public schoo] education by
Fromoting an array of educational options within public schools, and to give schools increased
fiexibility to undertake educational reform so that schools can achieve better results for students,
Accordingly, we propose amending the Title IX regulation to permit single-sex programs and
aslivities in certain clcarly defined circumstances. There are several ways to accornplish this
objective. These are discussed below.

At present, the regulation prohibits coeducational schools from conducting any single-sex

COUTSEs and activities subject to very limited exceptions — in particular, if there is & Temedial
Justification (Parts 106.3 and106.34). It permits LEAS to operate single-sex schools only if .
comparable opportunities are provided the other sex or if there 1s 2 remedial justification (Parts
106.3 and 106.35),

None of the proposals would change the regulatory provision regarding temedial and affirmative
action. Thus, the regulation would continue to permit both single-sex schools, and single-sex
courses and activities in a coeducational school, based on a remedial justification. All the
proposals, however, would repeal the current blanket prohibition against nonremedial, single-sex
o(;.q,a> classes and programs and would replace it with authorization to conduct such classes in certain
situations. All of the proposals build on the rationale that single~sex education may be provided
if it is part of an evenhanded array of diverse educational options, and each would prohibiz the s
single-scx program or activity from being predicated on sex-based stereotypes or stigmatization;
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Proposal 1

Proposal 1 would permit a single-sex program or activity — including both a single sex school
and a course or activity in a coeducational schoo] — only if (1) therc is a comparable single-sex
Pprogram for the other sex; and (2) the program is offered as part of ap amray of educational
options, that includes a comparable coeducational option; and (3) assignment to the single-sex
program is voluntary,

Proposzl 2

Proposal 2 would permit an eletnentary and secondary school or school district to nffer single-
sex program and activities - including both single sex schools and courses or activitiesin a
coeducational school — if there are comparable single-sex program or activities for each sex, but
would not require it to offer a comparable coeducational option. (The current regulation does
rot require an LEA that establishes comparable single-sex schools to offer a comparable
coeducational school.) This proposal is based on the understanding (discussed in more detai]
below) that under the Constitution an array of options need only be “eveahanded.” Thus, a -
school’s array could be limited to offering single-sex education as long as both girls and boys arc
cffered a comparable single-sex program.

Proposal 3

Froposal 3 would treat classes and schopls differently. Single-sex Or achvities in
coeducational schools would be permined under the circumstarices outlineld in Proposal 1, ez,
only where they are voluntary, provide single-sex options for each, and are in addition 0 a
comparable coeducational classroom, Single-sex sghools by contrast, would be permitted

where each sex is offered a comparab]e single-sex school, as under the current regulation, and as
outlined in proposal 2. :

Proposa] 4

Proposal 4 would permit an elementary or secondary school or school district to offer a single-

seX program ar activity for one sex -- including both single sex schools and courses and or _
activities in 2 coeducational school -- as part of an array of educational options, But it would not
have to establish a comparable single-sex program or activity for the other sex if @ comparable
coeducational program or activity is available 1o members of the other sex. Legal support for
this proposal would be strengthened if the schoo! or district is required to show either a particular
educational need for'~ that is not based oq stereo is, i ing addressed by — the
siagle-sex program, or insufficient need for Or interest in a single-sex program by members of the

other sex. This may tewnmmmm%er sex.

In addition, al} of the proj:osals retain the existing prohibition apainst single-sex programs and

N Cir?( activities at institutions of vocational edyjcation, professional education, and graduate education -
L - e e et T———
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- except where necessary to remedy discrimination. The Title IX statute specifically stated that
admissions to these institutions were subject to the stamte’s prohibitions, Moreover, the Title I}
1egislative history and the debate surrounding the enactment of these regulatory provisions
indicate a strong concern about continuing discrimination in these areas. We believe that at this
education level, and in these types of education prograrus, the potenttial for harmful sex
stereotyping regarding, for instance, career goals and aspirations, outweighs any countervailing
ebjective to grant recipients flexibility for reform.” In addition, the Department has not
received information that there is a significant educational need to amend the Title IX regulation
beyond the elementary and secondary level.

It remains to be decided whether the proposals should retain the existing regulatory prohibition

(bg 2gainst single-sex physical education classes (with certain exceptions found in the existing

9‘(”"‘ regulation, including for contact sports). The provision requiring coeducational physical _

education classes was the subject of much debate when the Title IX regulations were issued. See
108 Fed. Reg. 24133 (June 4, 1975). Moreover, there is some risk that such a proposal could
open Up amore general debate regarding the regulation’s treatment of athletics. On the other
hand, to exclude single-sex physical education classes from the proposed regulatory chanpe --
where the segregation is not based on Stereolypes or stigmatization and where comparable
aztivities are offered both sexes — limits flexibility regarding the range of single-sex options that
can be considered by the school. :

Consistent with the Title IX statute, none of the proposals would regulate the admissions policies
of any nonvocational clementary and secondary schools, private single-sex vndergraduate
institution, or public post-secondary schools that have been traditionally single-sex.

must be provided to girls and boys, all of the proposals would include a new, clearer regulatory
1 hde_ﬁ_glj:i_or_l.gf.compaabiﬁﬁa. The new definition is intended to provide investigators and schools
Nl(z-’t’ " with additional and more detailed factors that are used by OCR, and shotld be used by schools,
to analyze the comparability of programs under the regulation. It is our experience that the
cuwrrent definition is lacking in this regard,

/ Finally, since all of the proposals require that, in some circumstances, a comparable program

We believe that even more guidance, including examples of comparable programs, would be
useful to schools and school districts. Examples will be particularly helpful in demonstrating the-
key issue regarding comparability: how far from identical can a comparable program be? The
regulatory definition of comparability can result in increasing amounts of flexibility for schools
depending on the extent that it permits comparability to mean something other than absolutely

" idantical programs. On the other hand, the Jess identical programs are, the more likely they are
to raise denial of access claims under the equal protection clause. In addition, examples may be

sex school or one single-sex class or activity. OCR plans, in the near future, to hold focus group
discussions on these proposed regulatory changes. We believe that these discussions will assist
us in understanding, and thus providing a more thorough definition of, comparability, which then

9
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can be incorporated into the final regulation.

Pros and Cons

The most significant benefit of the proposals — though some offer more of it than others -- is the
increased flexibility given districts and schools. Current attempts to create single-sex options
show the broad appeal of single-sex schools and classes to many parents looking to improve their
childrens’ ability to succeed in school. Providing parents with muitiple educational options is

oL critically important to the cffort to strengthen public education. Similarly, the Department
o believes it is important to eliminate overly rigid rules that restrict the ability of public schools to
"~ offer options that appeal to parents, cannot align with real edncational needs and educatiopal
TP rzsearch, and prevent educators from experimenting with educational approaches designed to

§  help both boys and girls.

All of the proposals would eliminate the regulatory anomaly in the weatment of single-sex
schools and single-sex classes in areas where the distinction no longer responds to the types of
discrimination facing girls and women today, The present broad prohibition against single-sex
classes unnecessarily limits flexibility and education reform in particular situations where single-
sex programming does not reflect discrimination. In addition, unlike the Hurchison legislative

roposal, amending the Title IX regulation permits a comprehensive standard for permissiblc
single-sex classes, that would apply to all of a recipient’s education programs, and that would
clearly define the circumstances under which such programs are permissible. Thus, for instance,
it would not allow single-sex classes that are justified on stereotyped or stigmatized notions
regarding differences between the sexes. In addition, the proposed langnage regarding
comparability, that would apply to all of the options, gives recipients and investigators a much
clzarer idea of what is necessary to establish comparability of programs.

There are, however, risks associated with each of the proposals, and risks in choosing one option
* over another. The proposals are based on the assumption that there can be “scparate, but equal”
educational programs for boys and girls. Congress seemed to recognize the viability of this
cancept when it exempted single-sex admissions policies from the Title IX statute. Moreover,
the concept is already embodied in the existing regulatory provision permitting LEAs 1o offer
sevarate but comparable schools for girls and boys. We know, however, that civil rights
orzanizations strongly believe that the history of gender relations since the passage of Title IX in
1972 — for instance the continuing inequitable treatment of female athletes — undercuts this
assumption, and shows, instead, that with gender, as with race, separate continues to be unequal.
Thus, the benefits of giving flexibility with the hope of improving educational outcomes, must
M l be balanced against the risk that unequal educational opportunities for girls and hoys will result.

In addition, it is likely that many single-sex programs may involve sex stereotyping or some
\/ element of stigma. Although the regulation would prohibit this, the sterectyping may be subtle
and very difficult to assess, Moreover, depending on how broadly or tightly we define '
- comparability, it is possible that particular opportunities will be denjed based on sex for some

10
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individual. Finally, in those circumstances where coeducational programs are permitted, by
most members of one sex choosc the single-sex program, the needs of members of'that sex thay
remain in the coeducation program may not be effectively addressed.

Another “con” relates to the not insignificant risk that this action will open Title IX for further,
less conswuctive amendments (e.g., changes relating to intercollegiate athletics that could
exacerbate continuing discrimination against womnen athletes). We should be clear that the
Department’s proposal to amend specific provisions of the regulations would not invite
comuments on any other provisions of the regulation. Nevertheless, since this would be the
Department's first major revision to the Title IX regulation in 25 years, interested parties may see
the proposed changes as a signal that they can press the Departinent for other changes to the
regulation. Finally, it is highly likely that any of the proposals, if implemented, would be subject
0 a legal challenge. - Thus, full implementation of the regulation may be delayed until the issue
of its legality under Title IX 'and the Constitution is resolved by the courts.

Proposal 1 is the least likely to be challenged by students or parents becanse it requires for all
. types of single-sex programs that parents be given a full array of educational choices -- ie a
comparable single-sex program for boys and girls, and a comparable coeducational program.
Arguably, this is more than is required by the Constitution after VMI. Thus, Proposal 1, in
effect, recognizes as a policy matter that offering multiple options is the best practice. Proposal
1, however, has several major drawbacks. First, it is even fess ﬂcijlc than our current
Lchgulation which neither requires an LEA that offers comparabteeéé?é‘éaﬁggal schools to offer a
comparable coedueation school as well, nor requires that assignment to the single-sex school be
voluntary. Because it requires multiple options, it also may be prohibitively costly for small
schools and school districts. [n addition, Proposal | -- as to single-sex schools -- squarely raises
the issue that such a requirement is ultra vires. If, as we argue above, constitutional
"evenhandedness” does not require a comparable coeducational program, then such an option is
Lot required 1o ensure equal educational opportunity. Thus, it may be difficult to argue that we
are not regulating admissions, but only the obligation to provide equal opportunity for the
excluded sex that flows from the establishment of a single-sex program.

Froposal 2 expands flexibility in that it permits single-sex courses and activities in coedtcational
schools to the same extent that single-sex schools are now permitted by the regulation. It clearly
makes single-sex educational options more attainable for small schools and school districts
bzcause it does not require the school to offer all three types of comparable programs, e.g., two
single-sex and one coeducational. We believe that, arguably, such a scenario is constitutional,
because the school would be evenhandedly providing a comparable educational program to
members of each sex.” Moreover, as with our current regulation, we believe that requiring -
comparable single-sex'classes for one sex — asa means of ensuring equal educational
opportunity when a'school chooses to offer single-sex classes to the other sex -- is not ultra vires.
However, it eliminates parents’ choijce of a coeducational option for children. Thus, while it
gives some parents an option they desire, it could push other parents out of the school system.
Under Proposal 2 students would be assigned to single-sex programs on a nonvoluntary basis.
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. Thus, Proposat 2 also may raise problems ~ only as to single-sex schools — under the Equal
Educational Opportunities Act of 1974, 20 U.S.C. § 1703, which in certain circumstances
prohibits the assignment of students to schools on the basis of race, national origin, or sex. Of
course, this potcntial problem exists upder our current regulation as well, since it does not require
the LEA to offer a coeducational option. '

Proposal 3 represents a compromise to resolve the pros and cons of Proposals | and 2. Proposa
3 treats single-sex schools as they are now treated in the regulation -- with the exception that we
would clarify that comparability means a single-sex school for each sex. Thus, the new
regulation would not increase the cost or decrease the feasibility of offering single-sex schools by
requiring that 2 comparable coeducation school also be offered. If a school wants to implement
single-sex courses or activities within a coeducational school, however, it would have to offer,
not only a single-sex alternative for each ‘sex, but a comparable coeducational program as well.

This alternative proposal would still increase flexibility over the current regulation, which simply
prohibits single-sex classes. We do not believe -- as 1o courses and activities within a
coeducational school — that requiring muktiple options is as likely to be prohibitively expensive
for smaller schools. Moreover, imposing this admission requirement does not raise ultra vires
arguments in the context of single-sex classes in coeducational schools, because the Title IX
statute only exempts the admission practices of single-sex schools. However, this propesal alse
raises the issue noted above under the EEOA. :

Finally, we believe that we cap Support a regulation that treats schools and classes differently.
This is what we have been doing since 1975, and it is supported by the Title IX statute which
only exempts admission requirements of schools, but not courses or activities within
coeducational schools. We also believe the difference is justified by the different sacjetal
perceptions associated with single-sex schools and single-sex classes. Historically, there has not
been a pegative stigma attached to attending a single-sex school. Rather, it is often seen by
parents as a favorable choice. However, when scparate caurses or activities are established

- Proposal 4, like proposal 2, may benefit smaller schools and school districts because a schoo|
vvould only have to offer two options, Le,, it may offer a single-sex program and a comparable
coeducational program, without the need to offer a single-sex program for the other sex. Thus,
for instance, if a need or interest in single-sex education for one sex is brought to the school's

members of the other sex are provided a comparable coeducational program:. However, Proposal
4, more so than the other proposals, raises constitutional issues that have not been squarely
resolved by the Court. While nothing in VMI explicitly requires a school to offer a single-sex
program for each sex, the Court may find the VMI footnote permitting an “evenhanded” diversity
of options inapplicable where there is no single-sex option for one gender. Moreover, to the

12
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extent that there is a perceived benefit 1o single-sex education, Proposal 4 places us in the
difficult position of arguing that the benefit can be achieved by the other sex in a coeducational
setting. Thus, Proposal 4 seems highly likely to raise a denial of equal opportunity claim.

One way arguably to strengthen Proposal 4 is to require schools or school districts to show a
particular educational need for — that is not based on Stereotypes and is, in fact, being addressed
by — the single-sex program, or insufficient need for or interest in a single-sex program by
members of the other sex. Arguably, there are limited, fact-specific circumstances where a
school could articulate such an educational justification for offering a single-sex program only to
cae seX, thus establishing that it is acting in an evenhanded fashion -- as long as the other sex is
cffered a comparable coeducational program. This would not permit schools 1o offer a single-sex
Frogram only to one sex without sufficient justification. Howevear, it would not predetermine -
that such a situation is based on stereotypes, or otherwise inequitable. Moreover, this approach
may shore up the proposed regulation against certain legal challenges. To the extent that it only
creates a framework under which a school can demonstrate a particular set of facts to support
offering a single-sex program only to one gender, the regulation should not be vulberable 1o a
caallenge that it is facially unconstitutional. :

-Political and Stakegolder Reaction

The recurring congressional proposals regarding single-sex programs, as well as the specific

drective in the 1999 appropriations repert, would seem to indicate congressional support for
increased flexibility regarding single-sex programs. In fact, a previous version of the Hutchison

Amendment passed the Senate as part of legislation that ultimately was not enacted.

We know that women's groups and civil rights groups are strongly opposed to any attempts by
the Department to make single-sex education more viable except in the limited context of
remedial programs for women. These groups opposed the Hutchison Amendment, not only for
the reasons that the Department opposes it, but also because they do not believe that single-sex -
eCucation programs are the appropriate or effective way to improve educational outcomes. Since
th= vast majority of students will continue to attend coeducational schools, they believe that |
ecucational reform efforts within coeducational schoals should be the priority of States and the
federal government. Women's and other civil rights groups will also oppose the proposed
re3ulation based on a similar belief that Sex-segregation in schools, like race-segregation, never
results in separate but equal educational opportunitics. Finally, to the extent that the regulation
permits sinple-sex physical education classes, we anticipate that it would incite strong opinions’
in the sports community and that such groups would need to be part of any focus groups.
convened to discuss the proposed regulation.

Besed on our knowledge of schools already experimenting with single-sex programs, and

because of the added flexibility it gives to schools, we.expect that educators will support the
regulatory change. : <
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ENDNOTES

). For instance, Senator Bayh noted that:

We are all familiar with the stereotype of women as pretty things who go to college to find
a husband, go on to graduate school because they want a more interesting husband, and
finally marry, have children and never work again. The desire of many schools not to waste
a “man’s place” on a woman stems from such stereotyped notions. But the facts absolutely
contradict these myths about the “weaker sex® and it is time to c¢hange our operating
assumptions”

118 Cong. Rec. 5804. Similarly, the Sepator noted:

Admissions to vocational programs and institutions is another area where discrimination og
the basis of sex can be documented.... The discriminatory effect of sex segregation in
vocational education is that many fields which are designated for females such as
cosmetology or food handling are less technical and therefore less lucrative than fields such
as TV repair and auto mechanics “reserved” for males. And yet it 1s only tradition whick
keeps women out of these fields. .

-1d. at 5806.

2. To date, only four federal agencies have promulgated Title IX regulations. However, pursuant to
ar. Executive Order issued by the President in 1997, every agency that provides financial assistance
10 education programs or activitics must promulgate such regulations if they have not already done
so. The Department of Justice is presently drafting a proposed common regulation to be adopted as
a unified action by all affected agencies. The common ruleis closely aligned with the Departrment's
Title IX regulation. Thus, any changes to our regulation would presumably affect the common rue
as well.

3. HEW received and considered over 9,700 comments to its proposed Title IX regnlation. The -
revised final regulation became effective 45 days afier it was transmitted to Congress, pursuant to

. section 431(d)(1) of GEPA, which gave Congress authority to disapprove final regulations of the
Departunent. : _ '

4, The Department revoked this provision in order 1o permit the Department 1o concentrate its
Tesources on cases involving more serious allegations of sex discrimination and because enforcement
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5. In this regard the regulation is consistent with the legislative history of Title IX. For instance,
Senator Bayh (the original sponsor of Title IX) stated, when discussing the admissions exemption
for elementary and secondary schoals, that “al] educationat institutions without. exception, must treat

their faculty and students once they have been admitied without discrimination.” 120 Cong. Rec.
39992,

6. See 34 CFR Parts 106.34(b), (d) and ()
7. See 34 CFR Part 106.34(c) and (e).

2. _S_e_é 34CFR Part 106.40 (b). The program for pregnant students must be comparable to thar
otfered non-pregnant stmdents. '

9. See 34 CFR Part 106.3. In addition, pursuant to an OCR policy determination, recipients may
offer sex-segregated classes for students who object to coeducational classes on religious grounds.
43 Fed. Reg. No. 84 May 1, 1978), : '

10. Some researchers believe that the limited research already condncted may be problematic because
many of the studies do not control for important variables such as the teacher, curriculum, and
student self-selectdon.

11. The Department had concerns with the Danforth proposal because it included 2 Provision waiving
Title IX and Title VII of the Civil Rights Act of 1964 (relating to equal employment opportunities),
. The Department believed that this waiver Was unnecessary as to the single-sex classes and set an
inappropriate precedent, The Department also had concems about the constitutionality of waiving
these requirements in order to ensure Same-sex teachers in the single-sex classrooms,

12. This would have created inconsistent treatment of non-discrimination issues depending on
whether Statc or federal funds were ysed as well as unnecessary administrative questions and
difficulties related to tracing funds.

1. According to Senator Bayh, “This portion of the amendment covers discrimination in all areas
where abuse has been mentioned.” 118 Cong. Rec, 5807.

15. For instance, when passing the father'sop, moﬂzer-déughtcr activities excmption, Senator Bayh

recopnized that, while the Sex-segregated activity was appropriate, unless the amendment was

15
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drafted to ensure that the opportunity was available to both sexes “it would be a significant departure
from what we had intended to do i Title IX.” 122 Cong. Rec 27983. Similarly,‘in 1975 when
introducing a provision that would prohibit HEW from using funds to enforce its regulations
requiring integrated physical educatiog classes, Cong. Casey acknowledged that the Title [X statine
and regulation were intended 10 epsure equial opportunity even where schools could restrict
admissions based on sex. He stated: y amendment does not affect the equal opportunity
requirements of Title IX, it does not change the subject content of gym class.... The only isspe
involved is compulsory integration by sex....Yet the equal OppoTiunity requirements in [] gym classes
[] remain.” [cite) '

16. Gender discrimination cases are often decided by the narrowest margin, and have gone both ways
on the ultimate question. See e.8., Michael M., 450 U S. 464 (1980} (plurality opinion upholding
gender classification); Orr v, O, 440 U.S. 267 (1979)(plurality opinion striking down gender

(1975) (5/4 decision upholding gender classification). In addition, the outcomes in these cases
seemingly can be contredictory. For instance, in the same month in 1977, the Court first struck
down a Social Sceurity provision thar gave widows more favorable reatment than widowers becayse
it was based on “archaic” assumptions about womea. Two weeks later, it upheld a Socjal Security
provision that allowed women to exclude more lower eaming years on the basis that historic

discrimination and “socialization” resulted in women earning less wages.
J4 £

17. In addition, because Congress intended to permit single-sex activities where personal privacy is
important, seee g, 117 Cong. Rec. 30407 (Statement of Sen, Bayh that proposed amendment is not
intended to “desegregate” men's locker TovIns), the regulation retains the Provision permitting
scparaie sex classes which deal exclusively with human seXuality, and such classes would not have

to meet the other requirements of the proposed amendment.

16
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Edward W. Correia

03/18/99 12:44:13 PM
Record Type: Record

To: Elena Kagan/OPD/EQOP

cc: Charles F. RufffWHO/EQP, Peter Rundlet/WHO/ECQP
Subject: Re: Single Sex Education and Admissions Fﬂ

You asked me where the agencies are on single sex and college admissions. On the single
sex issue, ED is delaying action_on all three tracks -- the NYC Leadership School investigation, their
modifications to Title IX regs, and their response to Hutchinson's amendment -- until it receives
Ieg“él@d policy guidance. They asked OLC for its views and OLC has been analyzing the
constitutional issues for several months, As | mentioned, Chuck would like to mest on both this
and the admissions issue with a group similar to the one at the earlier meeting -- DOJ {l suppose
including OLC) as well as ED's General Counsel and anyone else you want to include.

On college admissions, the main investigation is the University of California law school.
OCR's drift seems to be against a formal complaint, either administrative or judicial, though the
possibility remains that there could be some type of voluntary settlement. That, in turn, could (and
in iy view probably would} be viewed as a broader statement of adminstration policy on the yse of
standardized tests in admissions. It is worth discussing alternatives to enforcement action, such as
elevating the Administration's message to encourage a more individualized approach to admissions.
On 3 related 1ssue, the recent case involving the NCAA's Prop. 16 standard will be appealed to the
Third Circuit. We_have the opportunity to file an amicus on two issues -- the coverage of the NCAA
under Title VI and the challenge to the standardized test. | think the first issue is easy -- we should
get involved -- the second issue is much harder, That is worth discussing, too.




UCT—99—1398 10: 4‘1 . ARLUL 282 B72 1425 P.@2/04
. N (./ W (J'b NATIONAL COALITION FOR WOMEN AND GIRLS IN EDUCATION

Edue - il #x serﬂ;

Qctober 8, 1998

Dear Appropriations Committee Members:

Attached is a letter signed by 28 organizations opposed to Senator Kay Bailey Hutchison’s (R-TX)
amendment to allow local education agencies to offer single-sex schools or classes which was
expected to be offered to the FY99 Labor, Health and Human Services, and Education Appropriations
bill (S 2440). This amendment lacks important safeguards to ensure that these public schools and
classes comply with anti-discrimination laws and constitutional standards. In addition, we have
serious procedural concerns regarding this provision.

At present, the Department of Education is working on modifications of the Title IX regulations
regarding single-sex classes. The Department anticipates drafting revised regulations that would
provide more flexibility for schools that seek to offer single-sex classes and programs while still being
in compliance with anti-discrimination laws and constitutional standards. In addition, next year the
106th Congress will be reauthorizing the Elementary and Secondary Education Act (ESEA).
Therefore, now is not the time to make changes to Title VI of ESEA and Title IX.

Again, we urge you to oppose the inclusion of Senator Hutchison's single-sex schools and classes
amendment in the omnibus appropriations bill. If you have any questions please contact any one of
the following:

Nancy Zirkin, American Association of University Women, 202/785-7720
Cindy Brown, American Association of University Women, 202/785-7730
Leslie Annexstein, National Women's Law Center, 202/588-5180

o/o American Association of University Women #1111 Sixteentls Streat, N, W, #Washingtor, D.C. 20036
{202) 785-7793 - FAX (202) 466-7618
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September 30, 1998
Dear Senator:

The undersigned organizations urge you to oppose Senator Kay Bailey Hutchison’s (R-TX)
amendment to the Labor, Health and Human Services, and Education Appropriations bill (S 2440)
to allow local education agencies to offer single-sex schools or classes. We oppose this
amendment because it allows single-sex schools and classes to be established without requiring
that they be designed to inform and improve the coeducational public school system. Further, this
amendment lacks safeguards to ensure that these public schools and classes conform to
constitutional standards.

Over 90 percent of America's children attend co-educational public schools. Therefore, any
education reform effort should be designed to improve student achievement in a coeducational
setting. While single-sex education experiments do produce some positive results for some
students in some cases, much of the research indicates that it is the properties of a good education,
not a sex-segregated environment, that make the difference. These properties include: small
classes, a rigorous curriculum, high standards, discipline, pood teachers, and attention to
¢liminating gender bias.

The Hutchison amendment offers no assurances that participating local education agencies will
offer equal educational experiences for both boys and girls, nor does it ensure compliance with
constitutional law. Unless single-sex programs are carefully designed to remedy particular sex-
based disadvantages, such programs can deny equal educational opportunities and reinforce
harmful stereotypes. For example, in the mid-1980s, Philadelphia’s sex-segregated magnet
schools were found to shortchange girls in everything from course offerings and faculty
credentials to recreation facilities and library resources.

The Hutchison amendment is unnecessary because Title IX already allows for same-sex
programming under certain circumstances. Title IX’s regulations allow for single-sex
programming as long as such programs are carefully crafted to adhere to anti-discrimination
requirements.

Again, the undersigned organizations strongly urge you to oppose the Hutchison amendment
because resources and funds should be allocated to achieve educational reform for all students. If
you have any questions, or need more information, please contact Nancy Zirkin, Director of
Government Relations for the American Association of University Women (AAUW), at 202/785-
7720, or Cindy Brown, Government Relations Manager at AAUW, 202/785-7730.

Sincerely,

American Association of University Women

American Civil Liberties Union

American Civil Liberties Union/Women's Rights Project
American Federation of School Administrators
Association of Teacher Educators
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Business and Professional Women/USA

Center for Advancement of Public Policy

Coordinating Center for Women, United Church of Christ
Council of Chief State School Officers

Feminist Majority

Girls Scouts of the USA

Locq Haven University of Pennsylvania

Myra Sadker Advocates for Gender Equity

National Association of College Women Athletics Administrators
National Association of Women in Education

National Coalition for Sex Equity in Education

National Coalition for Women and Girls in Education
National Council of Administrative Women in Education
National Council of Jewish Women

National Education Association

National Organization for Women

National Partnership for Women and Families

National Women's Conference

National Women's History Project

National Women's Law Center

NOW Legal Defense and Education Fund

Wider Opportunities for Women

Women's Sports Foundation

202 872 1425

P.84-84

TOTAL P.g4
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DRAFT
September 22, 1998

MEETING ON HUTCHISON AMENDMENT

Possible Positions

W Advocate specific proposal
e Hutchison Amendment.
¢ Other proposal.

e Speak in favor of the concept, but not a proposal (favor flexibility; intended
revision of Dept’s regulations).

B Oppose

e The concept.

e The specific Hutch{son Language (Title VI; specific language).
W Stay silent

¢ Hutchison -proposal (application to Title VI; comparable educational
- opportunities; relationship to proposed revision of regulations).

Alternative Legislative Proposals

@ Short general proposal.
B Amendment that spells out the test for offering single sex classes.

¥ NWLC proposal.

PRESERVATION PHOTOCOPY



SINGLE SEX CLASSROOMS

SEC. . In accordance with regulations of the Secretary of Education relating to
equal educational opportunities[, including access to courses, services, and activities,] for
students of both sexes, nothing in Title IX of the Education Amendments of 1972 (20
U.S.C. 1681, et seq.) shall be construed to prohibit an elementary or secondary school,
other than a school of vocational education, from providing one or more single-sex
classrooms attended by students whose parents have chosen such a classroom.

PRESERVAT I ON PHOTOCORY



Specifications for Alternative Language:

Possible language to amend Title IX:

A single sex program may be offered by any public elementary or secondary school,
except for vocational classes, if;

fa] It is not based on and does not further stereotyping based on sex and does not
stigmatize students of either gender; and

[b] Itis:

1. part of diverse educational programs, and school/district provides
opportunity for comparable single-sex programs for the other gender;
or .

2. there are educational needs/problems particular to students of one
gender in the school/district, the single-sex program is designed to
address those needs/problems, and the single-sex program does not
adversely affect the educational opportunities of students of the
excluded gender.

» Under [b][1], the school’s offering of equal options to promote
diversity would provide the basis for establishing “an exceedingly
persuasive justification.”

e Under [b][2], the school must be able to show that it has “an
exceedingly persuasive justification” for setting up single-sex
programs and that the separation by sex was “substantially related”
to achieving the educational objectives. E.g., school would have to
demonstrate that one sex was performing poorly when compared to
the other sex or otherwise had particular needs not experienced by
the other sex ; that the school tried or considered other educational
options to address the unequal learning; and that establishing a
single-sex classroom does not have an adverse effect on students of
the other sex .

Students have the option of a co-ed program.
Parents must provide authorization for their children to be placed in a single-sex program.

Any school offering single-sex programs must evaluate the effectiveness of the program.



Hutchison amendment

Sen. Hutchison’s amendment would amend Section 6301(b) of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 7351) by adding to the list of cight authorized uses of local
funds for “innovative assistance™ the following use:

“(9) education reform projects that provide same gender schools and classrooms, as long as

comparable educational opportunities are offered for students of both sexes.”
C A/l )I '
ificati [italics indicate new language]

“(9) education reform projects that provide same gender schools and classrooms, as long as
compareble educational oppormunitics are offered for students of hath sexes and the exclusion of
one sex is justified to overcome barriers in accordance with constitutional equal protection
principles articulated by the Supreme Court and Title LX of the Education Amendments of 1972,
and as long as parents retain comparable co-educational opportunities for their children.
Comparable educational opportunities are educational opportunities that are of equal _
educational quality and caliber in all respects. including but not limited to the range, quality and
availability of curricular and extracurricular programs; the quality and availability of facilities.
services, resources, and other benefits; faculty and staff quality and distribution; treatment and
privileges of participants; and funding. All enforcement mechanisms under Title IX shall be
available to ensure that these requirements are satisfied. "
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Record Type: Record

To: Elena Kagan/CPD/EQOP

cc: Laura Emmett/WHO/EOP
Subject: single sex schools update

Here's what Scott Fleming learned since our meeting yesterday:

1. Kennedy's goal is to draft an amendment that he can use to "get back"” the women Dem's who
voted with Hutchinson the last time, and then go with them to Hutchinson to work out a deal
{Scott and | think this is a very unlikely scenario). While Kennedy's education staff (Donica
Petrovich) says that Kennedy feels strongly about this, it appears that he is mainly being moved by
the women's groups. Donica admitted that she is having a hard time getting the women Dem's
very interested in this issue.

2. Patty Murray's staff (Murray voted and worked against Hutchinson the last time) also reports
that there is little interest among women Dem's on this amendment. And while he confirmed
Murray's opposion, she doesn't feel that strongly about this either.

3. In short, as we suspected yesterday,the women's groups are the big issue here. In all liklihood,

if they weren't pushing this one, there would not be much opposition among Dems. 5o, a meeting
with them still seems like a necessary step. Any word from Podesta on this issue?

4. In addition, | continue to think it might be helpful if Kennedy, the female Dems and Dems on the
Ed and Labor committee had good information on the NYC school. This won't directly help with
the women's groups, but may give the Dems some addition comfort if they decide to part ways
with them on this issue.
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Record Type: Record

To: Elena Kagan/QPD/ECP

cc: Laura Emmett/WHO/EQP
Subject: Kay Bailey Hutchinson single sex schools amendment

| had a meeting with ED and Justice staff {(Rob Weiner was also there for part of it} to consider
how to respond to the Hutchinson amendment that would permit school districts to use ESEA Title
VI funds for the purpose of establishing single sex schools, by "clarifying” that title IX does not
prohibit the use of these funds for single sex schools or classes, as long as comparable
opportunities are provided to students of both genders. ’

Hutchinson's office has asked for ED’s views on her amendment by this Thursday.

Here is where we ended up:

1. We will indicate to Hutchinson that we support the goal of permitting single sex schools and
classrooms, but do not support her amendment, because:

e It's unnecessary. ED's Title 1X regs already recognize that single sex schocls are permissible,
as long as there are comparable opportunities. ED is working on new regs, to be issued in the
Fall, that will also indicate that single sex classrooms are also acceptabte under Title IX (ED
previously believed that they were not). Since all Hutchinson's amendment does is say that
single sex is permissible if there are comparable opportunities, ED is taking care of this
administratively.

¢ |t will create confusion rather than clarity at thae local level. Because the amendment centers on
the use of Title VI funds, in its current form it would create confusion about whether single sex
schools funded from other sources are also subject to the same interpretation of Title 1X.

2. Art Coleman is drafting some talking points on this, which could also form the basis of a SAP if
needed. These will be worded carefully enough to leave us room to propose or support legislation
down the road if we decide we want to. ED and Justice understand that you and Chuck Ruff
must have a shot at this before anything is finalized.

Here is why we ended up with this position:

e There are significant downsides to proposing real improvements in the Hutchinson bill. The
Hutchinson language is quite vague--it leaves the definition of "comparable opportuity” up to
the Secretary, and therefore doesn’t really create any greater clarity than current law and (soon
to be revised) regulations. If we really want to provide greater clarity and reassurance to local
communities on this issue through legislation, the most effective way would be to amend Title
IX itsetf. ED had proposed language to do this, but nobody, including ED, thinks it is a good
idea to propose amending Title IX, certainly not now. And we do not want to say anything to
Hutchinson that will lead her in this direction.

e We don't want to support riders to the approptions bill in any event--and neither does Spector.
Even if we liked the bill as drafted, we would argue that this is not the right time or bill to
which a single-sex schools amendment should be attached. But we don't want to see it on any
other bill either.

¢ While our policy position is in favor of single sex schools, this is not the position that a number



of our friends support. This doesn’t seem to be the time to start a battla on this issue,
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August 12, 1988

MEMORANDUM TO: CHARLES RUFF

FROM: EDDIE CORREIA

SUBJECT: Title IX and Single Sex Schools

The Department of Education is nearing the conclusion of its
investigation of a possible violation of Title IX by New York
City in its operation of a school limited to girls. 1In addition,
Senator Kay Bailey Hutchison has requested OCR's views on her
legislation to create an exemption from Title IX for certain
types of single gsex educational programs. Both these developments
suggest that we review the administration's policy in this area.

Background
In 1997established the | Ps ]
P5 a singleée sex school for girls 1IN grades 7-12Z2 located in
PS5 The stated purpose of the school is to create an

environment 1in which some girls will have a better chance to
improve their academic performance. Math and science are
emphasized; tutors are made available; and there is an emphasis
on increasing self-esteem. There is an open admissions policy,
and the students represent a wide range of academic abilities.
The school is one of a number of specialized alternative public
schools in PS5 | such as those for the performing arts and
math and science. The establishment of the school was prompted
by a grant from a private individual. While there has been no
formal assessment of the program, there are indications that
attendance is high and the students perform better than
c5ﬁ§érable students across the citv.l The concern is that, unlike
all otheéTr public schools in PS5 the school admitg only
girls.

COCR has had extensive discussions with city officials about
the fact that the school might violate Title IX. In the course
of these discussions, OCR has obtained information about the
city's justification for the school and its rationale in
establishing the school only for one gender. Secretary Riley
intends to talk directly with the New York Superintendent of
Schools, and he would like ocur guidance as to the applicable
legal standards and administration policy generally. This
memorandum summarizes the key legal and policy issues.

What Law Applies?
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There is no doubt that the Egual Protection Clause applies.
However, there is some uncertainty whether Title IX applies,
since it does not cover the admissions policies of elementary and
secondary schools. OCR's position is that this provision excludes
institutions only if equivalent or comparable opportunities are
made available for each gender, e.g., two equivalent high
schools, one for each sex. If, on the other hand, a state
operates a well-funded, well-staffed high school open only to
boys, and a poorly funded, poorly-staffed high school open only
to girls, OCR concludes that Congress did not intend to preclude
application of Title IX's basic bar on gender discrimination. I
agree with this analysis. Since we face the gquestion of a
possible constitutional violation whether or not Title IX
applies, the answer to this statutory interpretation question is
not dispositive.

Our Approach to Gender Classifications

The issues raised by this investigation require an
examination of our fundamental approach to gender
classifications. 1In VMI the administration advocated that the
Court apply the same level of scrutiny to race and gender
classifications. However, the Court declined the invitation and
used the phrase exceedingly persuasive justification to describe
justifications for gender classifications. It also cited the
traditional formulation of intermediate scrutiny -- a
classification must advance an important state interest and be
substantially related to the state's goal.

Whatever the precise standard adopted by the Court in ¥MI,
there ig no doubt that the city would have a substantial burden
to justify the single sex policy in litigation. However, we are
not a court. We are not obligated to impose the same burden now
that a court would if it had to apply the Equal Protection
Clause. Instead, as in any decision inveolving prosecutorial
discretion, our obligation is to advance the public interest,
given all the relevant considerations. Consequently, we can
decide not to sue the city even if it has not "proven" certain
facts, or if they cannot be established one way or the other. If
we take the position that the city must definitively establish
the answer to certain questions about education policy -- when
the experts tell us there are no clear answers -- we could be
preventing local governments from conducting valuable educational
experiments. Not only could we be depriving the students in these
institutions from excellent educaticnal opportunities, we would
be depriving educators all over the country from learning what
works.

The leading cases in this area are United States v, Virginia

{VMI} and Mississippi University for Women v. Hogan. In Hogan,

the state ran two coed nursing schools and a third one limited to
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women. In VMI, the state prevented women from having access to a
unique form of education. In both cases, the state policy was
struck down. Together, however, these cases suggest two possible
justifications for gender classifications: 1) a comparable
opportunities rationale; and 2) a compensatory rationale.

The Comparable Opportunity Rationale

A comparable opportunity rationale means that neither gender
is significantly disadvantaged by a gender classification because
comparable benefits are offered to both. The state is acting
even-handedly. One variation of a comparable benefits rationale
emphasizes the value of diversity (institutional and program
diversity, not diversity in a student body). For example, the
state may offer a variety of programs, one of which is available
to only one gender, but argue that members of the other gender
are not disadvantaged because comparable coed programs are
available. We do not yet have a case upholding a single sex
aschoel on that ground. It is clear that a diversity rationale is
unacceptable if the benefit offered to one gender is viewed as
unique, and the value of the benefit to one gender is not
undermined if it is offered to both.

The comparable opportunities rationale must be evaluated in
the context of the underlying goals of equal protection.
Heightened scrutiny ensures that the state is not making
decisions on the basis of animus toward one gender or
stereotypes, which could lead to irrational decisions or to a
stigma imposed on one gender. These concerns arise differently in
race and gender cases. For example, "separate but equal' programs
almost always create a stigma in the race context, but they do so
less frequently in the gender context. While separate but equal
programs for different races has been thought to be impermissible
since Brown, the Court has never said that a "separate but equal”
program for both genders vioclates the Equal Protection Clause.

In addition, the Court has never said that a comparable
alternative to an education program offered to one gender in a
single sex setting must also be offered to the other gender in a
single sex setting.

The Compensatory Rationale

A compensatory rationale means that the state is attempting
to remedy past burdens that have fallen particularly on one
gender and the remedy is sufficiently related to these past
burdens. We can assume that a remedy for past discrimination must
meet the basic standard for all gender classifications, i.e.,
there is an exceedingly persuasive justification. However, the
requirements for meeting that standard are more flexible on those
applied to race classifications. In Croson and Adarand, the Court
rejected basing remedies for race discrimination on "societal
discrimination." The Court's concern was that the "amorphous”
nature of societal discrimination means that it is difficult to
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determine when remedies are sufficiently narrowly tailored.
However, this need to narrowly tailor remedies has not been
applied to gender classifications. Several cases have upheld
gender classifications on the basis that they remedy what amounts
to societal discrimination.2

Title IX regulations have specific standards for the
remedial justification.3 While there may be some differences with
the constitutional standards, they do not appear to be
significant in this case,

Applying these Rationale to the Leadership School

In Hogan, the comparable opportunities rationale was
rejected because the Court felt males were significantly
disadvantaged. The male plaintiff living near the school was
forced to travel a long distance for a comparable program.
Moreover, the asserted benefits of admitting only women were
inconsistent with the state's own policy of allowing men to audit
the classes. The Court rejected a compensatory rationale because
it was not related to past discrimination. Women already
dominated nursing, so a nursing school limited to women could not
be said to compensate for past discrimination. Instead, it
simply reinforced the stereotype that nursing is a women's
profession.

In VMI, the compensatory rationale was obviously not a
possibility. (It rarely will be when women are disadvantaged.)
The diversity argument was rejected on two grounds. First, most
of the Court concluded that diversity was not the actual purpose
of the state in establishing VMI. Second, even aside from the
actual purpose, one way diversity is not enough. If the
opportunity is truly unique, then the members of the other gender
are disadvantaged unless they can take advantage of something
comparable. The state's proffered comparable alternative, Mary
Baldwin, was far inferior in staffing, funding and other
characteristics.

In contrast to VMI and Hogan,| ps  |has a much better
argument for the comparable opportufiifi€s rationale. The city
offers many educational opportunities that are open to boys with
the same basic objectives -- improving academic performance,
increasing self esteem, and increasing the likelihood of
successfully entering the workforce. While these programs for
boys do not take place in a single sex setting, it is clear that
the city is not motivated by an animus against boys, that boys
are disadvantaged in any significant sense, and that the school
does not impose a stigma on girls. Instead, the city offers a
program that appears to benefit girls, that does not burden boys,
and that could be undermined if boys were admitted.’
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There ig also an argument for the compensatory rationale in
this case, though I think it is a weaker one. The requirements
for assessing compensatory gender classifications are more
flexible than in race cases. Moreover, there ig considerable
evidence that many girls do have problems learning math and
science in traditional settings. We do not know whether this is
because of long-term discrimination, rigid teaching techniques,
or some other factors. It is conceivable that the city has
traditionally used educational approaches that disadvantaged
female students, but we have little or no evidence on this point.
Thug, if we endorse a remedial rationale for this school, the
remedy ig really addressing a host of institutional and social
factors for which the city is not responsible.

We should not take the position that the demanding
requirements of Adarand should apply to remedies for gender
classification. (For example, some of the strongest arguments
against I-200 in Washington are that it would end certain
education and training programs for women that might not be
viewed as narrowly tailored to address specific past
discrimination.) However, under the circumstances presented here,
I do not believe we would be wigse to emphasgsize the compensatory
rationale given the lack of evidence on this point. Trying to
justify the school as remedial could require stretching the
concept of substantially related remedies too far.

Conclusion

There are several possible outcomes of single sex educational
programs. They can benefit mostly girls, and not boys, or vice
versa. They can work well for both genders, or they can work
poorly for both. In fact, we know very little about which of
these possibilities is correct. It 1is likely that some programs
work for some members of each gender under different
circumstances, but this is simply an area where we need to know
much more. (One thing we can have confidence about -- current
coed programs, particularly in large city districts, are often
abysmal.)

Assume there is evidence that a single sex educational
program works well for many girls, but not particularly well for
many boys. A state decides to use its scarce resources to ‘
establish the program only for girls and that the program seems
to work well. It cannot (or refuses) to establish a similar
program for boys but it attempts to oifer the same basic benefits
to boys in a coed setting. Assume also that there is no stigma
associated with the program, and that there is no stereotype
associated with the school because girls attend by choice. Under
these circumstances, would we insist that the state c¢lose the
school for girls? What would we be accomplishing? In an effort to
vindicate some abstract {(and incredibly rigid} view of equal
protection, we would have succeeded in depriving girls of a
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program that could benefit them without helping boys, or anyone
else for that matter,.

This may very wel Arguably, the only
"unique" aspect of the P5 is that education is
offered in a single sex setting. Not only do we have research
that shows that single sex education may provide a particular
benefit to girls, we have actual experience with thig school that
shows it is working. Given the state of knowledge,
could reasonably conclude that it prefers to devote 3carce
resources to offering a program to girls that appears to work,
and to attempt to achieve the same basic goals for boys in some
other way. Again, we are not a court. We do not have to subject
the city to the same burden of proof requirements that it would
face in litigation. Instead, we can consider the benefits of this
program to the girls themselves and the benefit to everyone else
from the experiment.

I recommend that the Secretary make an effort to resolwve
this matter with the city by suggesting that it take steps to
establish a more directly comparable program for boys in a coed '
setting. If it agrees, I recommend that we simply close the case
and commend the city for its actions. If it disagrees, 1
recommend that we still close the case. Our explanation should be
that, under all the circumstances, boys are not disadvantaged and
the program ocffers promising academic benefits for girls.
Therefore, we have decided to evaluate the school and take no
further action at this time. The nation has a stake in learning
what works, and the PS5 ]provides an opportunity for
us to do just that.
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Record Type: Record

To: Sylvia M. Mathews/WHO/EOP, Maria Echaveste/WHOQ/EOP, Elena Kagan/QPD/ECP

cc: See the distribution list at the bottom of this message
Subject: Single Sex Edu.

Nancy Zirkin called late on Friday and wanted us to know that Kay Bailey Hutchinson is planning to
introduce a bill supporting single sex classrooms and schools. The bill includes language that
allows local education agencies to utilize public monies to set th i “"comparable” 1o
other public schools, but Nancy says comparable has not yet been defined!.

AAUW will fight aganist this. They are trying to 'get Caro! M. Braun to be the point aganist , but
due to the school construction bill, she has not said yes yet.

Nancy is faxing information to me on Monday. Tania will get a copy to each of you.

Since | will be gone Mon., Tues and Wed., | wanted to pass this on. THANKS

Message Copied To;

Robin Leeds/WHO/EOP
Tania |. Lopez/ WHO/EOP
Laura Emmett/ WHO/EOP
Marjorie Tarmey/WHQ/ECQP
June G. Turner/WHOQ/EQOP
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Aprl 16, 1998
Dear Senator:

On behalf of the 160,000 members of the American Associstion of University Women
(AAUW), I urge you to oppose Senator Kay Bailey Hutchison’s amendment 1o allow
local education agencies to offer single-sex schools ot classes. AAUW opposes this
amendment becanse it lacks safeguards to ensure that these public schools and classes
conform to constitutional standards. In addition, AAUW believes that these schools and
classes should only ke initiated in response to demonstrated need and be designed to
inform and improve the coeducational schaol system.

The Hutchison amendment offers no assurances that the public schools will offer equal
educational experiences for both boys and girls. Unless single-gex programs are
carefully designed to remedy particular sex-based disadvantages, such programs can
deny equal educational opportunities and reinforce harmful stereotypes. For example,
in the mid-1980s, Philadelphia’s sex-segregated magnet schools were found to
shorichange girls in everything from course offerings and faculty eredentials to
recreation facilities and library resources, “Separate but equal” has often meant separate
and unequal for girls and women, just as it has for African-Amerieans.

Presently, there is little research that examines the effectiveness of single-sex schools
and classes. This spring, the AAUW Educational Foundation released the first
compilation of research, Separated by Sex, which challenges the popular generalization
that single-sex education is better for girls than coeducation. The report indicates that
elements of a good education — such as smaller classes; attention to eliminating gender
bias; focus on core curiculum; and discipline -~ can lead to the success of all public
schools and not just sex-segregated classes and schools. The Hutchison amendment has
no requirements that these public single-sex schools and classes will be rigorously and
systematically researched and evaluated to gain new insights into successful educational
practices that would be applicable to all schools.

Again, I strongly urge you to opposc the Hutchison amendment because it lacks the
safeguards necessary to ensure compliance with constitutional law and offers no
requirements for evaluation to determine the effectiveness of these public schaols and
classes. AAUW believes that resources and timds should be allocated to achieve
educational reform for all students, since 95 percent of our children attend co-
edncational public schools. Please contact Nancy Zirkin, Director of Government
Relations, at 202/785-7720, or Cindy Brown, Senior Legislative Associate, at 202/785-
7730 if you have any questions.

Si.ncer;:ly.

dy Bemard G

San
President

I111 SIXTEENTH STREET NV, WASHINGTON, DC 20036 202/785-7700 FAX: 202/872-1425 TDD: 2027837 777
e-mail infn@nailaguwery  hpuivw w.aauwony
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ATIONAL WOMEN'S LAW CENTRR

OPPOSE THR “EQUAL EDUCATIONAL QPPORTUNITY ACT™:

ARETDRNTOSEPARATEANDMUAL

The amendment s provisian that “M"mmkw
ﬁrhthmdaesm:pmclwmnmdgﬂrﬁmmmqf
separate and unequal programs. Comparsbility is an insufficient stsndard
ta mmmﬂq@iﬁ-mmmm“mbmw_
For example, hhmm%hﬂmdmm
VM, Voginia claimed, and a lower court found, that Virginia'ys aB-fernsle
program was “comparsble” to VMI, despite clear differences
wmnnhutheh:kufmymingmm

or by whom comparahility would be dezermined, A3 such, it paves the way
zs;:egmdpmmtn perpetuste discriintination agaitst women

Smmmhmafarmmudmﬁmm
women, juyf as they have for African-Americons. One seed not look fiar
bwkinmr!iuim’shisloryfarproufofmm In 1998, the
&wm&mwﬁmvw:'smwum
mmduammwth:dl-mnh%ludn’piﬁaﬂy
mmwm:mammﬁondmm
af%ﬂ,ﬁmulﬁghlyu‘aimd&aﬂty,mdmuﬁhemtouhnﬂe
mw-mmmmmdmsmm
reputation. In abore, it was a “pale shedow” of VML! Similarly, a1 the

" Vaised Statee v Vigginig, 116 5. Cr. 2264, 1996 U.S. LEXIS 4259, a1

*65-"66 (1996),
NATIONAL WOMEN'S LAW CENTER, WASHINGTON, D.C., April 1995

1¥irk 1 foras ox Your sivie. graue things are possible
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secandary level, in the mid 1980s, Philadeipiia’s supposedly equal sex-sepregated academic
mammuhmmwm%hmﬁmﬁmmm;lmﬂwty

: nudmﬁahtomuﬁm&dliﬁuudlﬂnnym.’

L The amendiment would allow sex segrepation based on kimiting sterecfypes Sxat reinforce
harmful notions of girls' and wamen s abilities. For exaraple, schools could establish
scpamte, jess challenging rath classes for girls based on the steveotype that girls are net
as good a1 math, or lews competitive acisoce casses that promote feel-good discysdion
mw«mmmwdmvw'm'm The
exclusion of women from VMI was based in part on such steventypes, including the belicf
that wommen are more emotianal, less sggressive, and less able to withstand stress. Similar
outdated notions sbout women historically have been used to discriminate against women
havaﬁuyufway;mchuundéngthd:mmﬁgmednuﬁmww:ﬁngm

* mmmMquﬂmbﬂpmmmemh

applied 1o enxirs that singlo-sex programs do not discriminate qgainst women, In the
MM case, the Supreme Court siggested the: only those single-sex programs thar are
narrosdy ilored to remedy sex-based barviers faced by the persons who will benefis from
such pragrems can survive constitutionyl scrutiny. But such protections are not in this
legislation, which winild permit schools to conduet single-sex schools or programs that are
based on sex sereatypes that hurt girls and women. -

. Same gender schools and classrooms are not a substitute for ending gender bias or
improving schools. The vat majority of children will comtinue to be educated in co-
educational sentings, aud imovative educationa) programs should focgs on ensaring tha
both girls and boys reccive u valupble educarion 1o such settings. Moreover, the problems
of gendar bias and sex stersotyping in the clissroom will not be solved simply by
providing a smgie-sex environment. Qther alternatives exis to address these problems,
ineluding: training of teachers in gender equity iemyes; vigarous outrench cfforts to
increase the diversity of teachers; and support for commumity-based mentaring and after-
schoal programs that will engage and enrich all snidents. '

For more information, please comact Deborah L. Brake at the National Women’s Law Centter ot
202/588-5180. .

The Netiezn) Worme's Laow Copier s 5 M0OPE0E arginlzarnon St i S sexkiag tico 1972 o vivoun mad presext woce™y gl
vights. mhhu**mdh@hmdﬁmmmmm&d
mmmﬂhmmﬁmmm*md&m

PNPDIEDERBINEEFXFAL T SHT

* Nesdberg v, School Dig_of Pa, (Pa. Ct of CP., Philadelihia County, Aug. 30, 1983),
aff'd. 478 A.24 1352 (Pa. Super. Ct. 1984).

NATIONAL WOMEN'S I.AWGZN'IE& WANIDNCTON, D.C, Apnl 1958
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proposed amerviment to the Equa) Educaticnal Opportunity Act:
[authorizing ESEA funding for:]

(5) education reform projects that provide same gender schools and clrssrooms, s foag as
equal [delete “comparable”) educational apportusities arp offered far students of both seeea_and

TATAL P. B85
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc:
Subjec(: Single Sex schoois

| stayed for a while after the meeting and talked to Riley and Leslie. They get the message clearly.
Riley placed a call to Rudy Crew while | was there--but Rudy is in Mexico for two weeks. It
wouldn't surprise me if Crew and Riley connect anyway before the new year.

Riley has also told Leslie to head up a team including her, Mike Smith, Terry Peterson, Paul
Schwartz {a principal-in-residence at ED, who is good) and Norma. Riley wants Norma on the team
and in the loop; Leslie understands what needs to be done with Norma.
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Record Type: Record

To: Elena Kagan/OPD/EQP

cc:
Subject: education stuff

1. Leslie Thornton and team were in NYC today meeting on single-sex schools. Both she and
Norma Cantu report that the meeting went well--Leslie says there is genuine openness 1¢ both an
all boys school {apparantly Crew_has been thinking about this for some time, just doesn't want to
dd7it i response to OCR} and to a remedial justification. Leslie says the atmospherics were quite
g_g_’é_ﬂ? though the NYC Tawyers are at least as much of a problem as ours, if not more so.

Norma says the the ACLU is bo'd at ED because it isn't proceeding on the complaint. | take this to

béa good sign.
——

There were some small items in the NYTimes and the NYPdst indicating that a federal team was
coming up, and there may be some press tomorrow as well.

I've asked Leslie to e-mail you, Chuck and me a summary pf what happened.
2. Pauline Abernathy is setting up a briefing for a few ED staff on tobacco with Josh Gottbaum;
the impetus is to make sure they can brief Riley before the NGA meeting on general tobacco issues.

He will be dealing with gov's all weekend and wants tg be prepared. Do you think you, Bruce or
Tom need to be a part of that in any way?
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Record Type:  Record vau hoddl At cue o omen's

To:  Michael Cohen, Elena Kagan, Charles F. Ruff °{\'WCRI Giewdi-at a Hune vt
gfl:bject: Single Sex Schools Case wWead \A\&\L vl “W %\ 1
{WQL\&\\ﬁ vu ik ﬂ/\e&, ]‘-U\‘-vd
Tk we'we qudlad RYC Fyward

February 11, 1998

NOTE TO: CHUCK RUFF 1R PR ou\v?voad..- HM Y LA~

e Riowde o0 AwedTe Tk
FROM:  LESLIE T. THORNTON inn\iW\ o wwﬂ\o& ’7\1\\‘\‘0‘ ’—:'
RE: FEB. 10 SINGLE SEX SCHOOLS MEETING o wald \et WW—('\A \“ﬂ%

) \at M-\ WMA*QL"_}’

As you know, a small group of ED officials met with representatives

from Chancellor Rudy Crew's office yesterday in New York. OQverall, the meeting < M atd -
went well and there appears to be a strong willingness on the part of Crew's
office to pursue options, particularly the affirmative action/remedial option. n\/\@ X150

Also, there seems to be a willingness to look at, on_grounds that relate to Lob\l<
educational need, an option of opening a "boys" school, _Crew feels strongly
against offering that option in response to a complaint, but Kent McGuire, our \/\W\,
nominated assistant secretary for our research branch, helped Grew's folks to
Wc-_

vieW it as an educational sound idea separate from the case. He was quite
indispensable, | believe. Rudy Crew is absolutely opposed to any discussion
of any option involving opening the present school to boys.

Py
The next step is for Lynne (Crew’s COS) and | to figure out the best
complement of folks for the next meeting and begin discussions regarding_ywhat

typé of information the school board has/could get which could help make a
"remedial™ ¢ase. I suggested it is probably NOT the complement of folks at

vegtérday s meeting (while a number of educators/policy makers, still too many
lawyers), AlSo, T believe Crew's folks will also be exploring the "boys"
option.

You shouid know that in the days prior to the meeting, the New York
Times and Newsday each ran a very short piece (more of a paragraph} announcing
"federal officials" were to be meeting with school board officials. Though
Crew's COC assured us that this was not a public event for them and they would
not be speaking to the press, there may be press generated from the very
impatient complainants.

Let me know if you have questions or suggestions.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE ASSISTANT SECRETARY FOR CIVIL RIGHTS

MEMORANDUM

DATE: December 5, 1997

SUBJECT: Draft Talking Points Regarding Young Women's Leadership School

Attached for your information are the draft talking points for the Secretary to use in his
conversation with Chancellor Crew. These talking points are currently being reviewed by the
Department’s Chief of Staff, Leslie Thornton.

Please call me, at 202-205-8162, if you have any comments or questions.

)

Kelly A. Saunders

Koty A Sausors

Chief of Staff
Office for Civil Rights

Attachment

400 MARYLAND AVE. S.W. WASHINGTON, D.C, 20201
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Young Women's Leadership School Complaint

TALKING POINTS: Conversation with Chancellor Crew

THE CALL -- Points to Make

The purpose of this call is to help get the negotiations back on track between the Board
and OCR in the Young Women's Leadership School case.

I know that your lawyers have spoken to our OCR office in NY, but I hope that our
conversation today can help to ensure that OCR and the Board address the issues in a
positive fashion *- one that meets all our interests -- and that is educationally sound and
lawful. 7 :'

-4
I respect and fu’l’lly support your strong commitment to innovative educational strategies,
and support the reforms you have accomplished in New York City. We at the
Department of Education share your sense of commitment and urgency to ensure that
all students have access to high quality educational opportunities.

OCR believes in working directly with school districts to address civil rights concerns
because school districts are in the best position to help their students succeed. OCR
and your staff have worked together successfully before, for instance in developing a
«Memorandum of Understanding” regarding minorities and special education. 1 would
like OCR and the Board to be able to work cooperatively again to address the issues
raised in this case. Iknow that Norma Cantu, the Assistant Secretary for Civil Rights,
is deeply committed to working with you to resolve this corplaint. TShe is prepared to
come to New Xprk and meet with you and your staff to discuss ways to resolve this
case.] - v

OCR and I are sensitive to the need for providing the Board, and all school districts,
the broadest flexibility for experimentation with innovative educational methodology;
and for choosing and developing diverse options -- including single-sex education — for
providing high quality education to students. At the same.time, wWe need to ensure that
the Board's actions do nof deny equal opportunity based on sex in violation of Title IX
and 14th Amendment.

I believe these are your objectives as well. So, I would like to find a way to bring the
resolution discussions back on track, and I would like to offer my help in doing this. 1

~ believe that if we work on this together, we can find a solution that meets these

objectives and preserves the benefits of the Leadership School.

Cf Crew agrees to meet with OCR, this might end the call. If he wants to discuss the law and
issues raised by the case, the following short discussion may be useful.)
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fI. DISCUSSION OF OPTIONS (Short analysis if the Superintendent requests that the
Secretary outline the options available) :

A, Background - The following facts may help place OCR's concerns in perspective:

° The complaint filed with OCR alleges that the Board discriminates on the basis of sex
by establishing and operating the Leadership School.

° Under Title IX and the 14th Amendment, single-sex schools are permissible as long as
a school district provides members of the other sex with the opportunity to participate
in a single-sex school. The exception to this rule is if there is a remedial justification
for the school. (If there is a remedial purpose, the school district can operate a school
only for the disadvantaged sex).

® The Leadership School is the only public school limited to members of one sex in
NYC. '
B.  Options
) s ol . Wi . vs
school .

LN
-

I understand that the Board's preference is to maintain the all-girl Leadership school without
having to establish a comparable school for boys. This would be difficult to do.

® The Leadership School for girls could be operated, without establishing a comparable
school for boys, if the Board provided sufficient evidence that girls have had limited
opportunities to participate in the District’s programs, and the Leadership School is
needed to remedy this limited participation.

L Information gathered by OCR has not identified evidence that girls suffer a
disadvantage in the District's programs, although that may not tell the whole story.
Nevertheless, 'f)'reliminary evidence inidcates that serious educational problems in the
immediate district may disproportionately affect boys.

o However, if the Board believes it can make a iemedial showing, then OCR can
provide guidance as to the level and types of information the Board should gather,
analyze, and present in order to meet that standard.

(2)  Reasons to Consider an All-Boys Scheol

Another option to comply with Title IX and the Constitution would be to establish an all-boys
leadership school in order to provide students a diversity of educational options. There are
[many reasons to support both the Leadership School and a comparable school for boys in

] :

i
i



12/05/97

FRI 11:17 FAX 202 205 9185

OCR/ENFORCEMENT

The Leadership S*::hool's students are almost exclusively African American and Latino
girls, Information shows that in NYC, all African American and Latino students -
and males even more so than females ~ are underrepresented in AP courses, and as
awardees of high school diplomas. )

Of course, the Board has the option of developing a boys leadership school at a

reasonable pace. Like the girls Leadership School, it could be phased in one grade at a
time. '

(3)  Making the Leadership School Coed

The Board could also satisfy the requirement that it provide equal educational opportunity to
boys and girls by opening the Leadership Schoo! to boys. It is possible that the school --
particularly if it focuses on educational issues of concern to fernale students — would not appeal
to boys. NYC would §§tisfy the law by opening the school to boys, regardless of whether boys

choose to attend. r:'

° In September, the NY OCR Office met with members of the Board's legal staff to
discuss these concerns and possible resolutions (co-ed school, all-boys school).

L OCR has since been informed that the Board does not believe that a coed school is an
option and that the Board does not wish to pursue the implementation of an ali-boys
school solely to resolve this case.
1S CASE BECAUSE TITLE IX DOES NOT APPLY TO ADMISSIONS

3

. We disagree. The Department is not investigating the admissions policies of the
Leadership School but, instead, it is investigating whether boys are being denied equal
educational opportunities.

® If OCR receives a complaint directed at a single-sex school, it must look at whether

comparable opportunities are provided to the excluded sex or, alternatively, whether
there is a remedial basis for the single-sex school.

et
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CLASS SIZE REDUCTION COST ESTIMATES
All these options assume: .

Class Size Reduction initiative for two grades
Current average class size of 22.5 in grades K.3

The estimates below reflect the cummulative cost of phasing class size reduction in over § years.
Option1: ' Class size reduced to 2 ceiling of 18:

New teachers; 89,000
Salaries & benefits:  $9.6 billion
Quality add-on: $1.9 billion

80% federal share:  $9.2 billion
70% federal share:  $8 billion
60% federal share;  $6.9 billion

Option 2: Class size reduced to a ceiling of 20 with an average class size of 18:

New teachers: id 74,000 i
Salaries & benefits:  $8 billion
Quality add-on: $1.6 billion

80% federat share: $7.7 billion
70% federal share: $6.7 billion
60% federal share:  $5.8billion

Option 3: Cla;ss size reduced to a ceiling of 20:

New teachers; & 66,000
Salaries & benefitsit  $7.1 billion
Quality add-on: $1.4 billion

80% federal share: - $6.8 billion
70% federal share;  $6 billion
60% federal share;:  $5.1 billion
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Record Type: Record

 To: Elena Kagan/OPD/EOP
cC:
Subject: Single-sex schools

Did | behave welt in Chuck's meeting?

I thought Chuck did an outstanding job in moving ED along, especially since the ED position
appears to be {have been?} that single sex schools are not permitted if they offer opportunities

beyond what other schools do, and just as impermissible if they don't.

At the next meeting, we need to make sure that we have a clear agreement about what kinds of
understandings and arrangements we can reach with NYC--and need to capture that in a page or so
that everybody agrees to.

| also think we ought to push for Riley, rather than Norma, to call Rudy Crew and begin the next
round of discussions. We probably ought to suggest that Riley invite Crew to come and meet with
him for the first conversation, with Norma there. And Riley ought to Crew that he should feel free
to call him personally if follow-up conversations appear to be heading off track,
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Erskine Bowles
Chief of Staff
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The White House News Report is prepared by the White House Office to bring news items of interest to
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