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SUBJECT OCR's Investigative Guidance on Fairness in Testing/Deadline of
August 15 .

Artached for your review is a final draft of OCR's Investigative Guidance on Fairness in
Testing. The Guidance is designed to provide OCR’s attorneys and investigators with an
explanation of the legal and conceptual framework needed for understanding the issues raised
by challenges under Title VI of the Civil Rights Act of 1964 and Title IX of the Educationa}
Amendments of 1972 to testing and assessment practices. (Notably, OCR has applied the
principles set forth in this Guidance in a manner fully consistent with the Department of
Education's emphasis on high standards.) It also may be used as a point of reference by
others'who seek to understand the principles that guide any determination about uses of
particular tests under Title VI and Title IX.

Since your previous review of the draft Guidance many months ago, the Guidance has been
reviewed by the Board on Testing and Assessment (BOTA) of the National Academy of
Sciences. The Guidance has been revised in response to comments from BOTA and in
response to additional refining comments from OCR, ‘the Office of the General Counse), the
Office of the Deputy Secretary, and the Office of Educational Research and [mprovement.
We are grateful for the collaboration that has led to this statement of principles that govern
our work. :

The substantive changes that have been made to the Guidance since its earlier circulation are
technical in nature. These changes do not alter the basic principles or standards about which
we achieved agreement many months ago; the changes are, for the most part, minor. For
example, there is further explanation of concepts related to test validation and reliability.
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Specifically, a definition of construct validity has been added and the discussion of reliability
is now in a separate section. Two paragraphs have been added to the discussion regarding
cutoff scores. -Similarly minor changes have been made to the discussion regarding statistical
analyses necessary to establish disparate irpact. Also, a glossary on concepts fundamental
to test validation has been added (Tab C). :

Thank you for your review of the Guidance. Because we would like to issue the Guidance in
final in late August, we would appreciate receiving comments by August 15, 1997. Please
send your comments to Jeanette Lim of OCR. Ms. Lim can be contacted by e-mail, by
telephone at 205-8638, ‘or by fax at 260-3040.

Attachment
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. Assistant Secretary for Civil Rights
SUBJECT = : Fairness in Testing
8 IN 8 H (o] VIE
th the propositioc at_there are inherent
aciall s di renges in the capac f the erican
e to reach thelr ful otent -
President Bjl] glinton, October 21, 1994
n valid test cannot'm ure m' t.
W V. Misgsissippi State Dept, of
Public Welfare, 542 F. Supp. 281, 311
(N.D. Miss. 1982), aff’d in relevant
BACKGROUND

The issue of fairness in testing and other assessment practices
is, at its core, a critical access to education issue. It was
established as an OCR strategic plan high priority in 1993
following consultation both within and outside the Department.
OCR investigators have encountered testing and assessment issues
when they have addressed complaints on the subject of: the
disproportionate representation of minorities in special
education, the access of limited-English-proficient (LEP)
children to equal educational opportunities, and desegregation,
to name a few. This agency in the past has been guided on this
issue by court decisions and principles established through OCR
case-specific findings. There is no single document that has.
synthesized these decisions and findings.

OCR has developed this guidance in order to provide our attorneys
and investigators with practical quidance on testing and
assassment principles that lie at the core of Title VI of the
Civil Rights Act of 1964 (Title VI) and Title IX of the Education
Amendments of 1972 (Title IX) case law. This guidance also can
be helpful in explaining to recipients the standards by which
their compliance with Title VI and Title IX. may be evaluated.
This will better encourage voluntary compliance as well as a
greater understanding of the testing and assessment parameters
that guide OCR investigations. -

A
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The centrality of the issue of fairness in testing and assessment
is properly viewed as consistent with, rather than contrary to,
the push for high standards -- the cornerstone of many of the
Department’s injtlatives. OCR’s focus on fairness in testing anad
assessment helps to challenge the assumption that ninority
students perform poorly because they lack the ability or
motivation to reach their full potential. All students need an
educational system which both expects high performance and offers
Teal and meaningful educational opportunities. - Furthermore, the
fact that a recipient’s use of a test is violative of Title VI or
Title IX does not mean that the automatic response to remedy the
problem is to eliminate the test.  Depending on the facts of a
dgiven case, there are many permissible responses to correcting a

violation, which include: supplementing the use of the test with:

other assessment measures; revising the test instrument within a
reasonable period of time to address compliance concerns;
substituting the test with another available instrument that more
appropriately measures what is intended to be measured;
increasing remedial support; and enhancing learning oppertunities
for students to perform well on the test,

Significantly, OCR’s focus on fairness in testing and assessment
does not purport to mandate in any way the content of school
curriculum. OCR’s authority under Title VI and Title IX does not
involve setting curricula or levels of instruction for schools,
OCR’s role, when nacessary, is to ensure that students of all
races and both sexes have equal access to the curricula and
quality. teaching that is offered to all.

It alsp is not OCR’s intent or mandate to ensure equal outcomes
by race, national origin, or gender. Rather, the focus of OCR,
as reflected in the attached Guidance developed for OCR attorneys
and investigaw S, is on principles of fairness in testing and
assessment thatjare designed to ensure that all students have
aqual educationidl opportunities. Fairness in testing and
assessment is essential to assuring that egqual opportunities to
educational excellence are provided regardiess of race, national
origin or gender so that all students may attain high standards.

SCOPE OF THE GUIDANCE

The attached Guidance provides an overview of the use, and
misuse, of tests for making high stakes educational decisions,
such as those that involve: school admissions; scholarship
awards; evaluation for placement in gifted and talented programs,
programs for LEP students; special education programs; vocational
education counseling; and diploma awards. A glossary on a number
of congepts fundamental to test validation is found at Tab €. 1In
addition, more specific guidance is available on the placement of
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minority students in special education. gSee Memorandum to All

OCR Staff (July 6, 1995) (addressing Minority Students and
Special Education). .

The Guidance aéﬁiies to norm~referenced and criterion-referenced
tests' as well as professionally designed alternative forms of
assessment, alliof which are used for making "high stakes"
educational decisions. The Guidance does not cover teacher-
created classroom tests nor does it apply to modifications of
tasts and/or testing conditions required for the purpose of
acconmodating students with disabilities under Section 504 of the

Rehabilitation Ac; or the Americans with bisabilities Act.

-

BAGES OF THE GUIDANCE

i

Professional séﬁhdards

As reflected in the Guidance, OCR adheres to generally accepted
professional standards for evaluating: standardized tests, such as
those described .in the Standards for Educational and -
Psychological Tests prepared by a joint committee of the American
Psycholegical Association, the American EQucational Research
Association, and the National Council on Measurement in
Education; thg Code of Fair Testing Practices in Education
prepared by tﬁ%ﬁﬁpint Committee on Testing Practices; and the
EEOC Guidelines’on Employee Selection Procedures. At OCR’s
request, the Board on Testing and Assessment of the National
Academy of Sciences reviewed an earlier draft of the Guidance and
provided commentes in writing and during several discussions.

Many of the comments have been incorporated into the Guidance,
including further clarification of the scope of the Guidance,
explanation of concepts relating to test validation and
reliability, and.the discussion of cutoff scores. Their comménts
have helped to.efisure that the Guidance is consistent with
professional standards and educationally sound.

R .
! Norm-re@é%éq;ed tests are tests used to identify an
individual’s pgrformance in relation to the performance of other

B

pecple in a specified group on the same test. Arperican

Psvyc c Asgocjation Stand for E ational and
Psycholoaical Testing (1985) (APA Standards) at p. 92.

Criterion-referenced tests allow users to make score

interpretationg.in relation to a functional performance level.
APA_Standards:gt p. 90. In other words, criterion-referenced

tests are designed to measure to what.degree a learner has

nastered a cegga;n skill.
EEI
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Legal Standards .

, i .
The Guidance prévides that when OCR investigates allegations ‘
invelving discriminatory test use by a recipient, OcR may look at
evidence under two separate legal theories of discrimination:
disparate treatment and disparate impact. Each theory is based
on settled legaliprinciples and neither breaks any new legal

A disparate treatment analysis is used by OCR to determine
whether a policy. or practice regarding testing is being applied

differently by arecipient to an individual student or group of
students of a pa¥ticular race, national origin, or gender,
without a legitimate, nondiscriminatory reason. Under this
analysis OCR would determine, for example, whether black students
and white students are being tested under different conditions or
whether students with the same test scores are beirng treated
differently by 'a .recipient. If this is established, a recipient
would have the opportunity to provide a legitimate,
nondiscriminatory reason for the difference in treatment. If OCR
determines that the reason is not a pretext for discrimination,
the difference’in treatment would be permissible under Title VI
and Title IX. -

Under a dispargﬁe impact analysis, OCR’s focus would not be on
the treatment of students, but rather on the gffects of the
application of “a facially neutral policy regardless of whether

~the adverse cgnsequences for a particular race, national crigin,

fﬁ@ntended. Under a disparate impact analysis,
ation will be triggered when the use of a test
icant difference in the granting or denial of
benefits or opportunities on the basis of race, national origin
or sex. Testssthat have a disparate impact on the basis of race,
national origin, or gender must be educationally necessary;
otheriwise, they'are not permissible under Title VI or Title IX.

Educational necespity requires a showing that a test is valid and

or gender wer
further inves
creates a sig

‘reliable for the purpose for which it is being used and that

there is no alternative available with less disparate impact that
still serves the 'recipient’s educational purpese. If validity
and reliability.have been demonstrated by the recipient, OCR has
the burden of :showing that an alternative is available that has
less disparate impact and that would serve the recipient’s
educational purpese. The recipient’s.failure to use such an
alternative would violate the civil rights statute(s) and should
be remedied. : :

QUESTIONS ‘NOT:

.. :
What.questiﬂgsJ;:e not answered by this guidance? First and
foremost, the jynvestigative guidance, like other guidance issued
by OCR, gee 59°Fed. Reg. 11448 (March 10, 1933) (addressing

Racial Incidents and Harassment), does not purport to define the

)DRESSED BY THE GUIDANCE
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kinds of caces'that nay be targeted fb?”&%npiiancqh:gyigys_op.
this issue. Targeting decisions, made preliminarily by the
enforcement offices, are based on a wide range of criteria: the

~ degree of disparities in the provision of educational services,

complaints received, information about the progress (or lack of
progress) which-a recipient has attempted or made over time to
address a particular civil rights issue, information received

N

from recipients:or interest groups, and reasoned judgment that an
array of factors merits the use of resources in a proactivae
review of a recipient’s compliance with civil rights obligations,

- Secondly, thisligquidance is not intended to. serve as a "cookie

cutter! model :for all testing decisions that are made in the
field. There are many types of tests -- and this guidance is
limited to "high stakes" tests, as defined in the guidance. It
is not intended to apply to tests, for instance, that are used to
measure student or institutional advancement but for which no
high stakes cohsequences for individual students are tied.
Moreover, as with other investigatjve:guidance, it should be Tead
as guidance fQYriOCR lawyers and investigators - nothing more,
and nothing les: This means the Guidance should be read as an
explanation of ‘the legal and conceptual framework needed for
underetanding the issues raised by challenges to testing and
assessment practices. As such, the model {and pragmatic)
investigative questions should be viewed as a starting point for
assisting our employees with questions of great complexity. They
do not define the "floor" of what must be asked any more than
they define thé:i"ceiling” of what may be asked. Those decisions,
fundamentally,i'are best left to the OCR investigators and lawyers
who are dealingiwith the specific cases and who know the
recipients be¥gi-"

Finally, and mportantly, this guidance .is not intended to
represent any intention on the part of OCR to hold itself out as
"the expert" on testing issues. Far from it, and as the Guidance
explicitly recognizes, the expert judgments regarding complex
determinations; re.d., validity, must be left to the educational
experts on that;isubject, e

CONCLUSION  ;Hi®

R
Guidance in tﬁ&#farea should have immediate application for OCR
investigations and have a positive impact on removing artificial
barriers -- baséd upon race, national origin, or gender -- to
educational oppertunities and benefits.
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When tests areiused to make eduédtional decisions, they should be
used to measurg.students’ abilities, knowledge, or
qualifications;regardless of race, national origin, or gender.
Civil rights concerns arise when test uses do not satisfy this
standard; the rgsult is that equal opportunity may not be a

i . tudents. This guidance outlines the
¢ Federal law prohibiting misuse of tests and other

assegsment procedures that result in discrimination based on
race, nationaliorigin, or gender. It is designed to provide a
general analytical framework under Title VI and Title IX for
determining th roper use of tests in the, educational context.

T e ey S Ty, S—"

OCR staff are ‘encouraged to use this guidance, along with the
attached Compendium of lLegal and Technical Resources, as a basis
for framing investigations in which test scores are used as a
basis for educational decisions. Materials located at Tab A
outline the statistical framework for-establishing disparate
impact. Materials at Tab B Provide a:sample approach to the
collection of {nformation on the issue of educational necessity.
Tab C provides'a glossary of terms relating to test validity.

est or other assessment procedure, it is
important te ider how the test is being used. 1In some cases,
it may be usef'to make a certification or selection decision
(e:g., admission.to a school, awarding of a scholarship, or
teacher certi]ﬁgg,iom). In other cases, it may be used to
classify students (g.9., to identify students as needing special
education or speécial language services or as gifted and
talented). In both cases, the test may be designed and/er used
as just one part of a multi-component assessment process. If s0,
its use shouldibe evaluated in that context.

In evaluating

II.. Jurisdiction

‘must first decide whether it has jurisdiction
over claims i lving discriminatory use of educational tests.
Under the Civil:Rights Restoration Act of 1987, OCR generally has

institution-vigdeijurisdiction over a recipient of Federal funds.

In all cases,

If an institution receives Federal funds, requirements of Title .
VI and Title IX:apply to all of the academic, athletic, and
extracurricular ‘programs of the institution, whether conducted in
facilities of ‘thé recipient or elsewhere. Title VI and Title IX
cover tha uses:of property that the recipient owns and the
activities that®the recipient sponsors. Title VI and Title IX
cover these operations, whether the individuals involved in a
given activity:are students, faculty, employees, or other
participants alig outsiders. R ‘
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OCR may applyf%'disparate impact analysis to allegations
involving discriminatory test use by recipients. Under this
analysis the use of any educational test which has a significant

disparate impact on members of any race, national origin, or

gender group is:discriminatory, and a vielation of Title VI

and/or Title IX, respectively, unless. it is educationally
necessary. he : 2 _

In aﬁplying agﬁisparate impact analysis, OCR staff should address

‘the following’questions:

A. Does the’recipient’s use of an educatiocnal test rasult in
the significantly disproportionate denial of an educational
benefit or oppértunity to members of a particular race, national
erigin, or gender?

B. If so, does the recipient have evidence that the test is
valid angd reliable under Professionally accepted standards for
the purpose for-which the recipient has chosen to use it?

C. If so, dgoithere exist alternative forms of assessment which
wvould substan lly serve the recipient’s stated purpose and are
valid and reliable for that purpose, but which have less of a
disparate impact on members of the race, national origin, or
gendbr%group? : :

Each questioniiis discussed in more detail below. Where, based on
the evidence §§§ained in an investigation, OCR finds that the use
of a test or assessment procedure caused or contributed to a
disparate impagt on members of a particular race, national
erigin, or gender (the first question), and the ftest or procedure
does not meetithe legal standard of educational necessity (the
second and/or. third question(s)}), OCR should conclude that there
was discrimination in violation of Title VI or Title IX under
this disparate impact analysis.

A.  Estiblisning Disparate Impact

Under a disparate impact analysis, a recipient’s use of an
educational test that causes or contributes to a disproportionate
denial of an educational benefit or opportunity to members of a
particular race; national origin, or .gender is sufficient
information to indicate a possible failure of compliance which
should be investigated further. .

Addressing whether there is disparate impact requires a three-

step! statistis
statistical téfe 3

“2" test., OCRigtaff alse have access to published, commercially
available stat §rical packages, such as SPsSS.

1 analysis. (Tab A.) .OCR staff have access to
erences, including a computer disk containing the




do1t
: DOMESTIC POLICY COL 7
- TRAALIH2R AR50 OCR7ENFORCENENT @o1

Page 3 -_Inveé gative Guidance

B.’ _Estigyishing Educational Necessity

.Once OCR has dégermiagﬁmthat;the:e,exists a possible. failure of

compliance thrgugh a disparate impact theory of discriminaticn,
OCR will determine whether- the recipient can establish/prove that
the use of theitest or assessment procedure is educationally
necessary.? TRe'use of a test or procedure which has a disparate
irmpact on memb ©f any race, national origin, or gender is
discriminatory}i/and may be a violation of Title VI or Title IX,
unless it is educationally necessary, d.e., it is valid and
reliable, and there is no alternative with less disparate impact
that still meets the recipient’s educational needs.,

In evaluating ‘the validity and reliability of a test or
assessment progedure, OCR will rely upon generally accepted
professional standards such as those described in the Standards
for Educationaliand Psychological Testing prepared by a joint
committee of the Amerjican Psychological Association, the American
Educational Research Association, and the Natioenal Council on
Measurement in: :Education; the Code of Fair Testing Practices in
Education prefared by the Joint Committee on Testing Practices;
and the EEOC Guldelines on Employee Selection Procedures. ALl
decisions as tgiwhether a test or procedure has met

professionall ~accepted standards will be imade by experts.

L

A proper determination of educational necessity requires OCR to
requast information from the recipient concerning the testing and
assessment procédure under review and the availability of .
‘ndtives that have less disparate effect. During an
Inforcement proceeding, the recipient has the '
lg that the assessment process is valid and

OCR has the burden of showing that there are

Bnt alternatives that .have less disparate impact
& recipient’s educational needs..

raliabla, whi
suitable asses
but still neet!

ire. certain types of test.misuse where a recipient
will not be ablea to mest the standard of educational necessity.
For example, 'may find a violation of Title VI or Title IX if
a test or otheriassessment procedure has a disparate impact and
is clearly not:: ng used for the purpose(s) for which it was
designed.. Such:misuse includes the situation where a test is
being used as”the sole or pPrincipal criterion for making
educationmal decisions and it was clearly not designed to be used
as such. In such cases, no further analysis is reggired. If a
recipient can :show that a test or assessment procedure with a
disparate impagct is being used correctly, OCR must proceed with
the educational. necessity inquiry -- requesting additienal
information framithe recipient about the validity and reliability
of the test and;y: if necessary, exploring possible alternatives.

2 There ap

EEREE Sedt
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validation, giﬁ§fally, is a prézess'of evaluating the degree to
which a test:ﬁ@gasures what it claims to measure; is administered
in the correctimanner; and leads to legitimate inferences. More

specifically, ‘a'test or assessment procedure will be valid when:

éures the construct (characteristic, property,
ability, capacity, or behavior) it was intended
sure;

* it 7

* it ig'administered in a correct and appropriate manner,
withiregard to: testing setting,, testing procedure
.(ingluding the qualifications of  the test-giver and the
mann in which the test is given), and tested sample
of paople (e.g., using a test validated for adults to

: children would be improper)*; and

* ‘the?-gferences drawn from the resulting data are
gct and appropriate.’

A test may be:
students, bu
regarding whet

particular cag
decision. ;

alid for one educational purpose or population of
ot valid for another. Thus, a decision by OCR

er a test is valid under the circumstances of a

is an inherently fact- and case-specific

* The inéRision in the Guidance of a discussion of
validation sta

Pdards is intended to guide investigators in

I

gathering infdfmation about available validation studies. Aagain,
the discussioniis not intended to establish new standards for
determining vagidity, but to reflect existing professional
standards. Hoyever, it should be noted that the Standards for
Educational an@Psychological Testing, which was published in
1985, is curre Y being revised. Also, the discussion dees not
address whethefivalidity evidence is required for each race,
naticnal origip; and gender group that constitutes a significant
portion or numBer of the recipient’s test-taking population.
This issue, whEn it arises, will be addressed on a case-by-case

basis. '

#lﬁteatiadministration can alseo be an issue in
nt, as discussed below.

Afhay not be technically correct to refer to a
Siient procedure as being valid. Rather, it is the
iinterpretations drawn from the responses to the
test or procedijre that must be valid. However, for simplicity’s
sake, this guifance will use the more common approach of
referring to tHe test or procedure as being valid for the purpose
for which it jehibeing used.

s o e e
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s types of teéf‘validity“evidence;uincludinq

|z om. —_ ...{B8MONG others)icontent validity, criterion validity {(including
concurrent valddity and predictive validity), and construct
validity.® ¥ . .

..,v—-—',‘_{ P A =

|

| Criterion-relatéd validity, the predictive form, is appropriate

| when a recipiefit is using test scores to predict students’ future
performance orn%a’ particular criterion or performance measure.

‘ Content validi¥¥:and the concurrent validity form of criterion
validity are #fft'evant and appropriate whan the educational

l concern is theYdssessment of current performance on a particular

’ criterion or ‘formance measure. Construct validity is an
assessment o extent to which the test. is a measure of the

particular cop uct or psycholegical concept (a characteristic,

property, ski -ability, capacity or behavior) that the test is

supposed to ms re, and also, of the extent that the empirical

results regard the test are in conformity with existing theory

concerning the nstruct.

To establish ¢ criterion-related validity (predictive or
concurrent) ofia’test the recipient should establish, through the
use of empiriﬁ’ evidence, which is consistent with accepted
professional standards, that the test scores are related to
performance onithe relevant criteria to a statistically
signiricantlyﬁafgree, €.9., significant correlations. For
example, a tesfiw

to earn.a degr!

recipient to

‘Which was designed to:predict applicants’ ability
3 in mechanical engineering and used by a

gasure applicants’ chances for success in a college
iHeering program, would be subject to predictivae

pivalidity is implicated when a recipient is using
a test to meagi¥e the dcquisition of specific knowledge or

it For example, a statewide proficiency test
nstrate acquisition of educational information

d used as a condition:for a diploma would be
sessment of its content validity. To establish

. a recipient should produce empirical evidence,
accepted professional:standards, of the degree to
S8 of items, tasks, or' questions on a test are

f the knowledge and skills being measured.

degigned to déj
and/or skills'®
subject to ani
content valid
consistent wi:
which the sam
representativ

After determi
appropriate t
the test. 1In
a school prov
measured by t}
subject to an;

2ion of a test’s content validity, it may be
nguire into the instructional validity related to
uctional validity determines the degree to which
@s instruction in the knowledge and skills

‘test. A statewide proficiency test could also be
structional validity analysis.

X B

Cof validity are described in the Glossary at
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' In appropriaté

b

;y,'wnxeh~13“the~post“qang:alﬁtxp9 of validity,
d in a single way or by one investigation.

es a series of studies and other procedures
rmine whether an assessment instrument that

ures a certain construct or variable is actually -

e ]
Construct valig
is not determim
Rather it inwve
designed to dg
purportedly m
doing its jo

2. stablishing validity
‘gases, OCR staff will gather information relating
;Ssues. Tab B provides guidance on the types of
% and- information to obtain regarding validity and
ts of educational necessity, Given the fact-
#of OCR‘’s case work, these sample questions should
starting points for appropriate inquiry. In
e quastions should be refined, modified, and
eéd on the advice of testing and/or other
Prior to requesting any validity evidence
from a recipie OCR staff should first find out if OCR already
has any relevi®mt documentation on the. test or assegsment
procedure at igshe. All decisions as. to whether a test or .
procedure hasifgt professionally accepted standards will be made

to validation}
questions to a
the other aspa

specifie naturg
be considered:
most cases, tt
supplemented b
education expé

In evaluating’®he adequacy of the empirical evidence proffered by
a recipient to-establish that the use of a test or assessment
ationally necessary, OCR will use the

f.accepted standards cited in this guidance and will
additionally rely upon the recommendations of experts from within
and outside theé:Department. The follovwing guidelines should be
valuating evidence of validity:

iR+ No assumption of validity. The general
sZeputation of a test, its author, or its
waBublisher, or casyal reports of its validity are
ishipot evidence of a test’s validity. OCR will not
ijgssume that a test is valid based on a test’s name
‘#pr descriptive labels; promotional literature

bout the test; data regarding the frequency of a
ifest’s use; or testimonial etatements and
wTredentials of test publishers, consultants, or

oo
e
E 35
ret
i
s

£§cipients which have previously used the test.

v recipient may rely upon portions of a

Ublisher’s test manual as evidence of validity;
owever, a test manual-is not presumptive evidence
f validity. During the course of an
nvestigation, there should be evidence of

pecific studies cited;in the manual which show
hat the test is valid according to professionally
ccepted standards. These studies may be obtained
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Yy the recipient as a response to an OCR request

T_eV cq _of validation and need not be--
------- kuEIﬁé%?nmg?ﬁf&tﬁ@d‘ﬁ?”fﬁE“?%bip16ht.

Acceptable types of validity evidence.
ecipients may support the use of a test through
ialidity studies of the same test conducted by the
ssgeciplent, other schools, test publishers or
wigtributors, or professional researchers. Suech
'alidity studies must show that the use of the

est by the recipient is the professjionally :
'ccepted equivalent to.the use for which the test
as validated, : "

: Statistical relationships. As ocne part of
@iEne process of showing .that a test or procedure is
valid, the degree of relationship between test
cores and performance criteria should be :
Valuated and determined. This may be done by
acipients (or other researchers) using
rofessionally accepted research and etatistical
rocedures.

jtablishing Reliability

ica of a test’s validity, there should ke
t’s reliability over time. Evidence of

2@ conform to accepted professional standards. For
exanple, wherﬁl,‘ere are theoretical or empirical reasons for
expecting reliafilities or standard errors of measurement to
differ substanfiyplly for different populations, it is
professionall¥¥ccepted that the studies will include estimates
for each majotzbiopulation for which the test is recommended.
Moreover, relﬁiﬁglity may be affected by the type of assessment
procedure at iSgue, e.g., a standardized test versus a
performance-bdjed assesspent.’

Along with evi
evidence of aj
reliability mgd

fiice-based assessment reguires students to geherate
IP8se a response. Students are required to actively
ex and significant tasks, while bringing to bear
¢ recent learning, and relevant skills to solve
trations, written or oral responses, journals

&’ examples of performance~based assessment.

)

and portfoliof;

Herman, J.L. fE8chbacher, P.R., & Winters, L. (1992). A_Practical
uide Altegiogt ive Assessment. Alexandria, VA: Association for

e A
‘Curriculum Development.
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4. ternative Testing and Assdssmunt-Precedures .

nt can show that a test or assessment procedurse
Jiable, OCR may consider the recipient’s continued
‘or procedure in violation of OCR regulations if
#ing instruments or procedures are available as an
yithe challenged -test or procedure, and if any
iggubstantially serves the educational purposes for
¥er procedure is used, 2) is valid and reliable for
_?ﬁgand 3} would have a lesser disparate impact.

3

suitability of any alternatives, where the

of validation is criterionrrelated, OCR should

gictive validity of those alternatives with the

dity of the challenged/test or procedure. Where
Or procedure offers only minor improvements in
ty over available alternatives, OCR should

he test or procedure: for evidence that it is
eve the recipient’s purpose.?

predictive vaiikg

closely examihpit
necessary to g¢h

51_ . Educationally Necessérf Tests or Procedures

toff scores.
In determinin 5ghether a test or procedure with a disparate
¥ionally necessary, OCR will look to how the test
actually used by the recipient. In sone casas, a
At procedure may be used without a specific

% Score. In other cases, a score may be sat,

st developer or the test user. Standard 6.5 of
ds for Educational and Psychological Tests states
pecific cut score is used to select, classify or
ers, the method and rationale for setting that

NMding any technical analyses, should be presented

or procedure |
tast or asses!
passing or ULt
either by the
the 1985 stan
that "[w]hen §
certify test
cut score, ing

.

in a manual %f?ggport." OCR will consider this information in
determining wigsher a test or procedure is valid and reliable
when used withiyEhat score.

In some casesgd
specified or
it is critical
the score, paj
results in a
It is not sel%

j-recipient may use a higher score than that
wommnended by the test developer. In such a case,
%0 obtain the reciplent’s rationale for changing
fcularly where a reciplent’s use of a higher score
ater disparate impact than would the lower score.
vident that a score of 75 will relate to better

k< educational practice for recipients using tests
hat have disparate impact to inquire into

§ing instruments or assessment procedures that
gudents with equal access to the recipient’s
mg‘ﬁtits.

¥ It is
or proceduras
alternative 1
would provid
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ance’ thHan-a.score of G5 or 70. Because tésts’

. estimate criterion performance based on test
ecipient will-have to show-that-incremental

rformance on the test above the cutoff score

e test developer actually does translate into or

erformance in school or on the job (e.g., if the

predict success in a college mechanicai

am, that the incremental improvement in test
actually translate into better performance in

are often used
pexformance, t

%

i/
recommended by
predict better;
tast is used
engineering prfs
performance wi
that program):

2. Spaffirmative Action
When a recipi ;has previcusly been found to have discriminated
against persopnsyion the basis of race, national origin, or gender
or when the :%ﬁé}ient is attempting to overcome the effects of
conditions whi;gfresulted in limiting participation on those
bases (e.g., @k¥empting to enroll a more diverse student body),
permissible a¥fdrmative action may include using test or
ts in a different manner for members of a

ynational origin, or gender.'®

B Rl I
D. Rempayes Under A Disparate Impact Analysis
Foey - |

Should a vio‘hng?n be identified, OCR will utilize a range of

remedies to &SEWQt recipients in complying with Title VI and
Title IX -~ pHﬁgaies which ensure equal access and promcte

educational ex¥§llencea. '

¥

with a recipient to remedy the effects of

In any agreemi
st use, OCR should identify:

discriminatoﬁ%%
lféspecifiﬁgacts or steps the réaipient will take to
bring thijfEecipient into compliance with the law;

: Fry ;

. 2) the gable for implementing each act or step; and

3) a spe
documen

criterion,
academic prog

1 A)soil
how affirmat!
reason for ug

" gender, or nd

‘discussion of disparate treatment below, as to
actlon can be a legitimate nondiscriminatory
g. a test or procedure diffaerently based on race,
al origin.
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Alifﬁgré&hen;' be crafted with a view toward effective

monitoring, a sernit glexibility. to assist recipients in-both -
complying witHmelvil rights Sidtutes end-Festing their
educational'iﬁf‘ ) : - o

lial efforts may include, but are not limited to,
wprpvisions. 1In an agreement for corrective actien,
CCR may wish telifequire further evidence of a test’s or .
procedure’s viiidity for a particular-race, national origin, or
gender, if thiiliSe of the test or procedure causes a disparate
impact and isiip®, at the time of the investigation, fully
suppeorted by ‘% 1grequired evidence of validity. Wwhere
appropriate, -glgorrective action agreement, may include the
continued use¥frthe test or procedure in conjunction with other
criteria. OCEMNAay reguire a recipient that has not previously
fy~additional testing instruments or assessment
ffalternative to the test or procedure that has

olate Title VI or Title IX to implement

been found t¢
alternatives Mnst
for which thé illenged test or procedure is used, 2) are valid
and reliable & 'those purposes, and 3) have a lesser disparate
snally, there may be cases where OCR may also
w@g@suspension of the use of a test if a less

(¥lternative is available, or if a recipient has

24 n. the use, or justification of the use, of a

ke appropriate, a corrective action agreement may

- students with learning opportunities to pernmit
terial covered by a test. :

REATMENT ANALYSIS

3
ighe nature and scope of the allegations or

211 undertake a different treatment analysis, as
i to determine whether the recipient administered
ment procedure differently or used scores
tudents of a particular race, naticnal origin,
it a legitimate, nondiscriminatory reason.

P
S i

evidence, OC
described belg

differently fory
or gender, w
ent procedures must be administered and scores
:manner regardless of race, national origin, or
-a test or procedure is supported by sufficient
ticnal nacessity, a recipient may still be in

L@ VI and/or Title IX if the test or procedure is
erently or the scores are used differently for
prticular race, national origin, or gender without

\discriminatory reason.

Tests and as:
used in the |
gender. Evgi
evidence of;
viclation ¢
administered:
students of a%
a legitimate:

ment analysis can be pursued on a class-wide or
: A classewide pattern and practice approach
will be moregefficctive than an individual approach in identifying
systemic prokiéMx. The pattern ana practice case begins with a
statistical dapiihstration similar to the one that begins a

A different iy
individual bagi;

o e iy« Fome . il oo

d018
@ois

it 1) substantially serve the educational purposes .
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X However, if this disproportion is not the
pplication of a neutral policy, procedure, or..- - -

¥ibe evidence of a_pattern-and practice of
i#nt and the analysis discussed belew should be

disparate imé¥
result of the
ice, it :m

followed.

different treatment analysis, OCR staff should

In applying
wing questions:

address the £

: 4 . : :
1. In the & istration of a test or procedure or in the use
of scores for tHa granting or denial of an educational benefit or
opportunity,ﬁ;é¥%; recipient treat an individual or group
differently t@%&%gnother individual or group, where they are
similarly sitiatgd except for their race, national origin, or
gender? i,

umstances of the test/procedure use provide a

2. Did the g

legitimate, Zscriminatory reason for the different treatment?
gt i

3. Was theip#ason given by the recipient actually a pretext for

discriminatig .

he evidence obtained in the investigation, OCR
pient administered a test or assessment

' scores differently based on the race, national
of test-takers, without a nondiscriminatory,
ason, OCR may conclude there was discrimination
i;itle VI or Title IX under the different

procedure or ¥
origin, or gap

on the othen:bd#li, if OCR finds that .the reason for the different
treatment wa; =+ 1) the provision of testing accommodations
or auxiliary to qualified individuals with disabilities as
required by - n 504 of the Rehabilitation Act of 1973 or
Title II of Americans with Disabilities Act of 1991; or 2)
voluntary orgfigiEdial affirmative action undertaken in accordance
with this qu; %’;e and the regulations that implement Title VI
and Title IX'OGK may find that the recipient had a legitimate
nondiscrimingtory reason for the different treatment and may find
no violationzupdar this theory.
HENE A VIOLATION OF TITLE VI BASED UPON A
RECIPIENGAZ USE OF A TEST OR ASSESSMENT PROCEDURE AFTER A
i A RECIPIENT OPERATED A DUAL SYSTEN

ducational test or assessment procedure may be a

e VI if its use {s a vestige of the previocusly

=~ l.e,, it is a policy and practice traceable

-em, Additionally, the use of any test or

AN reality, perpetuates the effects of previous
By violate Title VI. Recipients that have

'tems and have not been declared unitary have an

segregated sis
to the prioﬁ”

discriminatig
operated duaigyi
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SRR
obligation tﬁ

e

Have an obligation to identify, censider and
difscriminatory criteria ¢onsisteiit with sound

3y, to the éxtent practicable. oOnce it is

‘a test or procedure is traceable to prior de

; the recipient must demonstrate either (1) that
2dure has no current segregative effects, or (2)
> less saegregative alternatives to the test or
practicable and educatjonally sound.

dmantle their prior. de. egregated systenms,
implement _legds
educational

Jdure segregatyi
the test or piis
that there ar

procedure th
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THE WHITE HOUSE
WASHINGTON

August 11, 1997

MEMORANDUM TO: THE%&)ENT

FROM: RAHM EMANUEL
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SUBJECT: L.OS ANGELES TIMES ARTICLE ON ACADEMIC

STANDARDS

This is the standards article I mentioned in my weekly report. I believe that Ronald Brownstein
does an excellent job of framing the education standards debate. I thought that you would find

the article interesting.
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National Perspective

Call for Academic Standards Could
Face Test From Civil Rights Law

QONALD AROWNSTEIN

WASHINGTON OUTLOOK

ASHINGTON—Preésident
i;‘ ; Clinton's education agenda
revolves around a simple
proposition: that all students should be
held to uniform standards through
stff national tests. “We must demand
high standards of every student,” he
insists.
Meanwhile, his Education Depart-

efil seems to be moving toward an
interpretation of civil rights law that
cou the entire concept of
objective academic_standards as a
threat to racial equity.

Even for a president accustomed to
dccommodating contradiction, that's a
c]aunting chasm. The time may be

ming when Clinton has to choose
betmma-
tlop_and a_eivil rights community
uheasx about their implications. It's

'ﬂlenher/or question for a president
who usually prefers multiple choice.

“This administration has never
dyelled too long on philosophical
chrity and consistency in anything it
his done,” said Chester Finn, an edu-
cition expert at the conservative

dson Institute. “But you would
think one of these would eventually
have to yield.”
!'This conflict entangles the priorities
of divergent decades. Education
reformers today are trying to extract
Higher performance from students by
sibjecting them to tests with teeth.
About half the states now require
sthdents to pass standardized exams to
gladuate from high school. At the
cyiting edge, Chicago now requires
students to pass tests for promotion

fipm the third, sixth, eighth and ninth-

grades.

But this standards movement is
approaching a collision with the
spreading reach of the "disparate
impact” doctrine—a cornerstone of
early 1970s civil rights law. Disparate

race-neutral standards—Ilike tests— -

can violate the federal civil rights
statutes if they have a" disproportion-
ate effect on minorities.or women.

Disparate impact analysis has been
applied primarily to hiring decisions;
typicatly, an employer might be com-
pelled to drop a requirement for high
schoaql diplomas if that standard tends
to exclude minorities and he can't
demonstrate a clear business necessity
for demanding it.

Now, however, the Education
Department is hinting at widening the
use™of disparafe impact analysis in
education. Last month—in response to

e rp P
a petition from a coalition of civil
rights groups—the department agreed
to investigate the University of

The time may be coming
when Clinton has to choose
between common

standards in education and -

a civil rights community
uneasy about their
implications.

California's process for admitting stu-
dents to its three law schools now that
the state regents have banned the use
of racial preferences.

With preferences barred, the UC law
schools rely primarily on grades and
test scores. Since minority acceptan-
ces have plunged at the most exclusive
campuses this year, the civil rights
groups argue that those traditional
academic standards are having a “dis-
criminatory effect” and thus violate
the civil rights laws.

In a recent interview w;th David
Savage of The Times, Judith
Winston—until last week the Educa-
tion Department’s chief lawyer and
now the director of Clinton's racial
advisory panel—wouldn't comment
directly on the California investiga-
tion. But, echoing the groups’ com-
plalnt she sald the governmem could

admission on “race-neutral criteria”
such as grades and test scores if the
use of those measures reduces minor-
ity opportunities and cannot be justi-
fied as an educational necessity. In
other words, holding all applicants to
the same standard could stil] consti-
tute discrimination if it produces
racially unequal results.

That argument has enormous impli-

cations not only for higher education,
but the very push for standards in pri-

majg_iﬁ_mlfﬁdﬁudmm_mat
Clinton has championed. If the Educa-
tion-Departiment rules that objective
educational standards can violate civil
rights law because they disadvantage
minority students, the door would be
flung open for racial challenges to the
proliferating use of fests for gradiia-
tion and promotion in lower grades.

“Already, civil rights groups ‘are
watching with suspicion the higher
failure rates for minority students—
especially those from low-income
areas—in many communities that
have imposed high-stakes testing.
Last week, the NAACP Legal Defense
Furnd Sought an injunction agamst a
Notth Carolina county that has
required students to_pass tests to
advance to the next grade. More law-

by g T e
suits are likely as more communities
adopt tests with consequences.

So far, the Education Department
has moved cautiously in this area. It
hasn't prevented any states from
imposing tests. But in 1994, it exhaus-
tively investigated whether Ohio’s
new high school graduation exam had
a “disparate impacl” on minorifies,
before linally approving the test—
anfid Sharp criticism of Lthe probe from
House Republicans. Last month, the
department negotiated an agreement
that aliowed Texas to continue its
testing program, but required greater
monitoring to ensure that minority
students were being taught the mate-
rial on the exams.

Civil rights groups are justified in
demanding such protection—and
careful examination of the tests that
states are imposing. All levels of edu-
cation can rely too heavily on stan-

e dimadl dnntar A wamma AAmaeastaibiAas
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condition promotion or graduation on
an exam, minority parents are unlikely
to be the only ones with second
thoughts. “These tests shouldn't be
the sole determinant of whether a stu-
dent has mastered a particular area,”
said Stephon Bowens, an attorney in

~ the North Carolina case.

But the answer can't be to repudiate
standards as a form of discrimination:
To do so is to declare society incapable
of effectively educating minority and
poor children.

Ultimately, closing the racial gaps in
educational performance will require a
reconstruction-of-social arder, eco-
nomic_opportunity and-family struc-

ture in America’s most blighted
P

. it

WILLIAM BRAMHALL / For The Times

, More immediately, it

neighborhoods
calls for aggressive school reform and
greater efforts to reclaim the students

drifting behind—like the $50 million
Chicago has poured into summer
school this year for the nearly 44,000
kids who flunked its promotion tests.

But in graduate school admissions
and grade school testing alike, attack-
ing high academic standards amounts
t 0t enger. The stan-
dards “put the spotlight on the prob-
lem,” said Chris Pipho of the Educa-
tion Commission of the States. "Now
the question is, what are we going to
do about it?”

Ronald Brownstein’s column uppears
in this spucc every Monday.
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Record Type: Record

To: Bruce N. Reed/OPD/EOP

cc: Elena Kagan/OPD/EOP, Michael Cohen/OPD/EOP
Subject: Re: NC Test @

[

NCTESTS.S

Here is a summary of what | was able to learn about the situation in North Carolina, mostly from
news accounts. Reading between the lines, it sounds to me like the district is trying to do the
right thing, but maybe didn't take some of the right steps in_validating the use of the test and in
thinking through how its policies (like test accomodations and appeals)_were going to work on a
practical basis and now is trying to play catch-up. One possible lesson is that we should be
providing more by way of technical assistance to states and districts (like this one and Milwaukee)
that want to establish high stakes tests and do it the right way. Maybe some model policies would

help. There are also implications for the national tests.

I will fax over to you the news articles on this | pulled down from NEXIS
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NAACP Challenge to Use of North Carolina Statewide
Test as a Local School District Promotion Gate
August 6, 1997

The NAACP Legal Defense Fund has filed a lawsuit in federal District Court against
the Johnston County School District in eastern North Carolina, challenging a
year-old policy which requires all students in grades 3 through 8 to achieve a
specified score on_the North Carolina state reading and math tests before they can
be promoted to the next grade. The case is considered one of the nation’s first
federal court challenges involving state education standards and high stakes
testing.

Under the contested policy, if a student does not pass the reading and math tests
the first time, the exam is given a second time a week later. If a student fails the
second test, depending on the score, he or she may, and in some cases, must,
attend summer school, which is followed by a third administration of the test. If a
student fails the third round, the student must repeat the grade, unless he or she
succeeds in an appeal. The policy also requires high school students to meet target
scores on English, math and social studies exams in order to get course credit for
those subjects.

On the first two rounds of the grades 3-8 test this year the passing rates were
approximately as follows:

ROUND 1 ROUND 2
READING [75%] 80%

MATH 85% 89% <\

The third round is yet to be given. Approximately 2,000-3,000 of 6,600 students
in grades 3-8 did not pass at least one of the tests the first time around.

The federal suit was brought on behalf of the parents of 14 black, Hispanic, and
white students who failed the tests. The parents allege that the tests, which are
given statewide, violate the equal protection rights of minority students, who
disproportionately obtain low scores. The suit also alleges that the district’s test
procedure violates the equal protectuon rights of special education students by

failing to provide accommod ime.

The plaintiffs challenge what they claim is the district’s reliance on the test as the
sole criterion for promotion, regardless of how well students perform in classes
during the school year. The NAACP’'s challenqe is based in part on the argument

that the North Caroli tests hools and

i
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school systemns are teaching the state mandated curriculum, but are not a valid
]‘ measure of individual student performance.

In its defense, the District states that it began early in the vear trying to identify
students at risk of failing the test and that it offered remedial programs, including
before- and after-school tutoring and Saturday programs. The District also says
that its policy allows students who earn a C or better in a course during the school
year To appeal a nonpromotion decision, with principals and teachers making a
recommendation based on a review of the student’s work for the year, and a final
decision made by a district committee. Moreover, the district has recently indicated
that the nonpromotion policy can be waived for children with disabilities who do
not pass the test (although another complaint voiced by the NAACP and local
groups is that appeals and waivers have been handled in a haphazard manner).
Overall, the District claims, students have shown considerable improvement on
proficiency exams, and minority students have made the most improvement on the
second round of the tests.

As a part of the suit, the NAACP has sought a temporary restraining order against
using the policy to prevent any student from advancing to the next grade when
school starts Tater in"August. The first hearing in the case has been scheduled for
next week. Note that the Department of Education’s Office for Civil Rights is not
involved in this case.

Sources: 14 Children in North Carclina Sue a District Over Testing Policy, New York
Times (8/6/97); Johnston Test Troubles Linked to Confusion, Raleigh News and
Observer {8/5/97); Johnston Schools Sued Over Testing, Raleigh News and
Observer (8/1/97); Office for Civil Rights, 8/6/97.
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S William R, Kincaid
“ 08/10/97 04:43:38 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc:
Subject: North Carolina Testing complaints

fyi -- this is from the Norma Cantu’s chief of staff

---------------------- Forwarded by William R. Kincaid/OPD/EOP an 08/10/87 04:43 PM

Kelly_Saunders @ ed.gov
08/08/97 01:40:00 PM

Record Type: Record

To: William R. Kincaid

cc:
Subject: North Carolina Testing complaints

Here's a follow-up to the information we provided to you on Wednesday.

Give me a call at 205-8162 if you have any quesitons.

Kelly

Forward Header

Subject: North Carolina Testing complaints
Author: Jean Peelen at METAQ2
Date: 8/8/97 11:35 AM

Here is an update on the complaints | mentioned this morning MIGHT be
related to the North Carolina tests and children with disabilities.

There is a recently received complaint that may indeed involve some
the same issues that are in NAACP law suit. The complaint is against
Lenoir County School District. The complainants allege a number of
issues around the tests - such as that their daughter who has mental
retardation (EMR) was kept out of EMR math and EMR reading classes
because she had failed the state tests; and such as that all children
with disabilities will automatically not be able to graduate because
they will not be able to pass the State approved tests the District is
imposing at the high school levei.

The complaint is in the evaluation stage, and it is not yet clear how

[ YYLasd



much has to do with the State complaints and State requirements, and
how much has to do with the District's interpretation of the State
requirements or the District’s own standards.

Please let me know if you need additional information.

Jean Peelen



