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** U.S. Department of Education, Office for Civil Rights

Texas Assessment of Academic Skills Case
. “I e e S”

NI October 28, 1997
BACKGROUND/RESOLUTION '

o On October 4, 1995, OCR received a complaint filed by the National Association for the
Advancement of Colored People (N A.A.C.P.), Texas State Conference against the Texas
Education Agency (TEA), Austin, Texas. OCR, complainant and TEA agreed on a
collaborative approach for resolving the issues of the complaint. Accordingly, OCR did not

complete a formal investigation and issue findings.

» o The complaint alleged that the Texas Assessment of Academic Skills (TAAS) has

© discriminatory impact on Africag-American, Hispanic, and limited English speaking (LEP)

+ students as demonstrated by disparate TAAS test SCOrTes, disparate TAAS failure rates, and
disproportiona]it;v in graduation rates. The complainant expressed concern that a larger

rican Americans and Hispanic students in Texas, as compared to white

students, were failing the TAAS and were not permitted to graduate. TEA statistics cited in

the local press indicated that 9.6% of African Americans seniors, 9.1% of Hispanic seniors

and 1.4% of white seniors were failing the TAAS. _

o When OCR informed TEA of the complaint, TEA indicated that it shared the
complainant’s concems regarding the passage rates of minority students and it had already
begun to focus attention on the issue. In fact, at the time OCR initiated its investigation,
TEA was, pursuant to Texas Senate Bill 1, already in the process of developing and
implementing a number of educational programs and accountability strategies for ensuring
equal educational opportunities for all students. In response to OCR’s investigation of the
complaint, TEA provided extensive information to OCR and complainant regarding the
development, administration and use of the TAAS as both a diagnostic instrument and high
school graduation/exit level test.

o To resolve the issues of the complaint, OCR and TEA entered into a voluntary resolution
agreement. The resolution agreement permits the continued use of the test but focuses on
the State's efforts:to monitor its school districts to ensure that students are being provided
the curriculum agd instruction neces to afford all students the opportunity to pass the
test. OCR will closely monitor the voluntary agreement, utilizing information gathered
through the Equi ‘Committee, to assess the € ctiveness of the actions taken pursuant to
the agreement. 1he agreemen}iwill be modified where necessary to meet any uniresolved -

¢OnCems.

The voluntary resolution agreejnenlt of June 11, 1997, provides in particular that:
I

1 pefore the State instituted the test as a high school graduation/exit lovel test, the State had the test
in place for a number of years as a diagnostic tool. 1tis currently still being used as a diagnostic tool
between the third and tenth gragles, however, students are currently required to pass the exit level test In
order to graduate with a diploma. i astudent tails the exit level test in the tenth grads, the student has at
jeast eight opportunities to pass the test before completing the twelfth grade and additional opportunities
to retake the test after exiting school.

F'l
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o As the responsiﬁle agencies designated under Texas Senate Bill

1, for development and implementation of the TAAS and for

setting standards, accountability systems and monitoring

progigs SBOE and TEA will take atg priate action to ensure all
regul# education students’ meaningful access 10 schools’ instructional
programs without regard to race, color or national origin; including:

o fonitoring school districts to ensure that they are
providing the curriculum and instruction
_necessary at each grade jevel to acquire the skills

needed to pass the TAAS;

o extensive outreach to all segments of education
community, including parents, educators,
advocacy groups to ensuré stake holder input
regarding: development and implementation of
the Texas Essential Knowledge and Skills
(TEKS); annual E%lg(t)y Assessment meetings
through the year 2000 to review the TAAS
programltest(s) and any successor tests and
provide input on issue of racial/ethnic groups’ or
'LEP students’ disparate test scores, failure rates

. and disproportionality in graduation rates which
must be considered;

o  -OCR will meet annually with TEA, through the
_year 2000, to monitor the TEA's compliance with
4 the Commitment to Resolve and to assess the
¢ effectivgness of the actions taken under the
Commitment to Resolve,

CURRENT STATUS OF THE TAAS CASE:

o On September, 17, 1997, OCR staff met with staff from the TEA Deputy
Commissioner’s Office as well as State-wide Regional Service Center staff in order
to clarify the roles and responsibilities of State personnel in implementing the
resolution agreement. '

o On August 14, 1997, the State submitted the results (raw data) of the

Spring of 1997 administration of the TAAS. Per the resolution agreement, the State
i was to submit to OCR, by October 2, 1997, a report describing the cumulative

efforts and resylts achieved thus far under the substance of the agreement, In
addition, OCRT&‘gected that the report would also contain an analysis and

interpretation of

e Spring of 1997 data.

o The October 2nd report is to serve as the basis for the discussion at the Annual

Equity

meeting, in which, also pursuant to the agreement, a very diverse group of

stakeholders would partake.

o As of October 27, 1997, OCR has not received the report that was due on October

ond. OCR is contacting the TEA to inquire about the status of the report and the
expected date of submission.

@003
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Preliminary Injunctiop Denied in High Stakes Testing Case in North Carolina. On August |t wL-
29, the United States District Court for the Eastemn District of North Carolina refused to grant a

preliminary injunction against a local school district policy which requires all students in grades 3 UL &4
through 8 to achieve a specified score on the North Carolina state reading and math tests before |y 1-1_
they can be promoted to the next grade. Approximately 480 students have been rétained as a Tl ,,\d,s _
result of the policy, which had been challenged on behalf of the NAACP Legal Defense Fund and

parents of 14 of the students affected. In denying relief, the court found that the plaintiffs were

“less than likely” to prevail on the merits of their claim. Department of Education staff

understands that the school district is adding additional measures of student achievement for

promotion purposes. '
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wa§m o Court backs Johnston's pupil-retention
atugﬁl WER policy |

August 30, 1997 .
Parents fzil in their quest for a preliminary injunction that
NC. INEXTSTORY  wounld have forced the system to promote students who failed
. end-of-grade tests.

By MARTHA QUILLIN, Staff Writer

In a preliminary ruling, a federal court has upheld a Johnstoo
County school policy that held back about 480 students this year
because they could not pass end-of-grade tests.

U.S. Distriet Judge Terrence W. Bayle found no basis on which
to keep the school system from enforeing the pollcy - first used
during the 1955-96 academic yesr -- until a suit challenging the
rule is resolved. Boyle said that a group of parents and civil rights
activists who filed the suit have a "less than likely” chance of
e Soun had asked £ inj

gro or a preliminary injunction against the
policy, Wh::‘i they say discriminates against minority and disabled
students and misuses a test meant 10 measure the performance of
schools, not individual students. :

"We're pleased,” said Dr. Jim Ceausby, schools superinténdent,
after lca:mnilof the ruling Friday afternoon. “We were confident it
would probably go that wafy, ind we're pleased.”

In denying the request for the preliminary injunction, Boyle
doubted claims of irreparable harm made by the NAACP Legal
Defense and Education Fund; Educate our Children, a parents’
coalition; and the parents of 14 unidentified children who initially
e

group had argued that students retained in grade because of
the testing policy would suffer by being a year late in starting
college, careers or family. In addition, they s=id, the students
would develop low self-esteem and negative attitudes toward
school and would be less likely to succeed acadecmically.

The judge rejected the claims.

"Besides the highly specularive and distaar nature of these
ar, " Boyle wrote, "they suffer from the addidonal
infirmity of ignoring that Policy 842 is designed to help the
!'etameg' stodents: A student who is not promoted is given what is,
in effect, a remedial year which should allow the student to catch
up on the skills that be is lacking and perform better in the future.”

On the other hand, the judge said, issuing an injunction in the
case would force the scrambling of nearly 500 students who have
just begun a new academic year. Doing so, Boyle said, would be
disruptive 1o the schoo! system and would cause teachers and
adminijstrators to lose credibility.

But the most severe consequence, the judge found, "would be
the effect of baving a carefully engineered promotion/retention

policy superseded by a faderal court, outweighing the policy . -
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decisions made by an elected schoo} board in 2 public deliberative
rocess.”
d However, Melinda Lawrence, an attorney for the parents
involved, said part of the problem all along was that some parents
felt left out of the process. While the school board discussed
Policy 842 -- also called the Student Accountability Policy - in
Open neetings, Tnany parents said they were unaware of it until
they found their children were in danger of failing.

The resting policy is Johnston County's response to new state
requirements that all schools demonstrate they are teaching a set
curriculum of basjc skills.

Students who have difficulty with those skills are supposed to

: be identified early and and given remedial help so they will be able
10 pass standardized tests at the cnd of the academic year. Those
whio don't pass are tutored and given the test a sceond time. If they
fail then, they have the getion of anending sumrger school and
taking it a third time in the hope of passing or opting out of
summer school agd repeating a .

High school students take similer tests in five core classes.

Any student who fzils the test a third time but received average
or better grades during the school year can still be promoted if the
pring:'ﬁ:rl and teacher agree the student has mastered (he material.

schoo] systems in the state have similar policies and are
watching to see what happens in Johnston.

When the lawsuit was filed, parents noted that historically,
students from other racial groups have not performed as well as
white students on standardized tests, In ition, parents said,
students with learning dissbilities and other special needs weze not
always given the extra time or quiet accommodations they needed
to perform well on standardized tests. As a result, students in both
groups would be mare likely to be held back under the policy, they

The judge said ke found no evidence of apy discrimination.

However, as a result of the suit, both the parents and the school
system say the policy has beex clarified considerably, meking it
casier for teachers andpﬁncig:lsto understand and uniformly
apply. Especially i th sides say, is the process of
identiﬂrhdzg att-i?is_k students early, getting appropriate help for
them, and notify '

) - “We're disappointed,” at being denied an injunction, Lawrence
sald. "B we're very happy with the changes that have been mads
in the policy in response to the lawsuir.

"There is still annvme&?ceont?ebt::uﬂm ar]e suill
particularly concerned licy is being arhirrarily and
inconsistently applied. A lot ofﬁds who are ot going to be well
served by being retained are being retained, even under the revised
pol.icr. But it is infinjtely better than it was.”

Also as a result of the lawsuit, and because of the stricter
standards for advancemaent, parents have become more involved in
the schools and students are working harder, Causby said.
Johnston County has lang struggled with the problem of how to

' students in school once they reach age 16 if they aren’t
ing well. Inthemt.thosestudcmh:ewthcycouldﬂnd
Jobs in farming if they grew frustrated with school. Now, they may
2lso be tampted by service and construction jobs in the

fast-growing county.
, best way to lower the county’s slightly higher-than-average  :
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dropout rate, educatorg and parents say, is to help students perform
at grade level from the start,

School officials and pareats who have sued them agree they are
all working toward that goal, and say they simply disagree over
how to get there. i

Joseph Avery, a member of the education committee of the
Johnston County chapter of the NAACP, said the groups {avolved
will go aheadth:‘riththe lawil,xmxtaenhc msﬁngpglicy;bh;thcho e
coming mon attorneys taking depositions ut how
policy is applied from one school to the next. -

Staff wrlier Glenna B, Musante contributed to this report.

Martha Quillin can be reached ar 829-8989 or
: m m
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FOR EASTERR DISTRICT OF RORTH CBR
wzsTEsd DIVISIOR

o. 5197-CU-S87-BO(2) © ?95%;%

' =
2. THE TNTTED STATES DISTRICT COURT &0 % <
A

ERIK V., et al., )
) "Plaintiffs, )

v, ) ORDEER
DR. JAMES F. CAUSRY, et al., )
Dafendants. g

his motion is before the Court on Plaintiffs’ motion for a
preliminary injunction pursuant to xule €5(a) of the Pederal Rules
of Civil Precedurs. ' | '

BACKZROUVSD

plaintiffs, students iz the Johagten County Schools and their

parents, brought suit challensing the Juhnaton County Roard of
Pducation’s implesentation and application of Board Poliey 842, the
Johnston County gtudent Accountability Policy (herainafter, “Policy
842°). Policy 842 provides that gtudents in grades three threugh
eight vhe do mot attain a desigrated scors o5 3 stata-developud
standardired test will be ratained in grads.? Plainkiffs ceatend
that the use of end-otograde tests to pake pranotion decisions
viclates varicus Zaderal a::;d state constitutional and statutory
rights. Policy 842 was institgtsd in the 1996-37 school year and
Plsgintiffe ntow seek a pralininory ‘injunction to pravent the

!  Dolicy 842 also providas that school stidents net
seoring sbeve aspecified cutoff scozms be deniad course coredit in
cartzin courses. Such students may receive credit for these
coursas by successfully campleting a sumueT school course, however.
pecause the suzmer school program has alrxeady becn conpleted,

plaintiffs anrolled in high school would act benefit from the

preliminary relief being scught in the present motion.
1
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-Schnaton County Boerd of Bdusatien from spplyiny the pelicy te
prevant thelr prometion for tha 1597-98 school yasT.

EACS
The Johuston County Bowrd of Education began daveleoping Policy

842 in 1995 to addrass 3 parceived psrformance deficit on tha pact
of the students of Johnstoa County Schools. Tha Board of Edueation
considared the policy at its monthly public pmetings in Mareh
through June of 1396, and adopted it in Jane 199§.

fhe policy provides that students in grades cthree through
eight who fail to reach Achievemast Lavel IIX during the end of
yoaz administration of tﬁe gnd=af-grade tasts devaloped by. ths
ceate of Horth ‘Carolina will be Tetained. students vho do oot
acoze at Level 'YII on tha fixst adzinistration of tha test axe
provided with a brief ramediatisn end ratested. If a student
scores only at Leval I on the pretesting, he iz reguired to attend

suzmer sahool, which is also optional fozr thoge studants attaining,

Teval II on tha retest. All of these students arxe ratssted a third
tims wnd aze promoted if they score at lavel IIY.

If = -tgdci-rr. scoges balow Lavel IITI but m cayped A, B, ox C
grades on grade-level verk during tha school year, the teacher and

prineipal aze reguired te zaeview the student’s vork to detexmine .

whethar he or sha i¢ pezforming at grade level notvithstanding the
‘and-af-grade test wcoxes. ¥ they heliaeve the ntudent im
parforming at grade level, they must seak a vaiver of the policy
from s comittes of other edocaters conwaned fox this purpesc. I£
tha teacher and principsl decide that a vaiver woculd not be

BQoot
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approprlate, the parent may appeal to the principal foz
recensidsation. Teachers were required teo notify parents by the
end of the firdr sexaster if gtudents wera at risk, and to o!!e:
gepediation.  Administrators explainad th- new policy o the
parents duriug five opsn mestings hald in thc Spring of 1997, and
Supasistendent James Causky pablished a3 'aplanution of the policy
in lse08l nevepapers. |

Plaintiffs brought the instant action on July 28, 1997,
requesting tha Court ¢o enjoin application of Policy 842,
plaintiffs request xaliaf on thae basis of their assarted due
process and equal pzetcletlou rights undax i-:he Pourteenth Amendmant
of the United States Constitution; of their aseerted rights upder
citle VI of the Civil Rights Act of 1964; and of various rights
undar the Forth Carslina constitution and etatutee. On Auguar 1,
1997, Plaintiffs powed for a preliminary injunerion pending’
aisposition of the case on ita merits. This Court heard the
parties’ aryusents at a hearing oz the motion on Auqust 14 and 18,

1997. | '

DISCUSSION |
«s[a] prelininary injunstien is an sxtraardinary remedy, o bs
granted ealy if the moving paxty clearly establishes entitlemant to
the zallef sought.’” Sy . . ot ‘ |
Corgunlcaticns Corp,, 17 F.3d €91, €33 (4th Cir. 1994) (quoting

Fedazal Jeasing. Fnm. v Onderwritaxs at Tloyd s, €50 ¥.2a 43S, 433
(ath Gir. 1981)). The Fourth Circuis atandard for avarding interim

injunctive relief is the "balance-of-bacdships test. Bizckvaldar

3
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(4th Ciz. 1977); Wﬂmm;
952 ¥.24 802, 81l (4th Cir. 19%1)-

Under this test, the geurt halances the barn or injury imposad
apon tho plaintiff if relief ix denied againet the harm to the
defendant if the zelief is granted. On the basis of this balaneing
the comrt thes -determize(s] the degree by vhich & ‘likelihoed of
gaccees- on the merits sust be established before relief may
jegue.” Direx Isragl, 552 P.2d at 311. Thus, a vqubstantial
digerspancy in potential harms would have ta be found to faver a
party vhoss potential for duccess on the merits wvas Do bettey than
aven,” while & smaller diverepancy may suffice vhea that party has
a stroang probability of success on the merits. Faulkper v. Joncs,
10 P.34 226, 233 (4th cir. 1993); Blackyelday, 550 ¥.2d4 at 193.
Pinally, the court must consider the public iztaxest.

he Blackuelder court emghasized that the two moze important
Zactors in this four-part test are ths probability of irrsparable
injury te tha plaintiff and the likalibocd of harm %o tha
defendant. Fouzrth Circuit courts have consistently resffirmed this
principal. Rum Crsek Coal Sales, Ing.. ¥..Caperton, 926 ?.24 333,
359 (1991); Direx Iszagl, 552 P.2d at 812. The Fourth Circuit alsc
imposes upocd the plaintiss "!.he burden of establishing thi-t the four
factors support granting the injunction. Dizex Israsl, 952 F. 28 at
812. This burden is sspecially heavy whasre, a3 here, the plaintiff
is praying for inhluicctive relief that sculd requive this Court to
recognize a novel constitutional wight: - here, the xight to

&
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prasoticn fran ons schecl g:ad. to ancthez.

Thie Court hnginl its anslysis of mtlu: Plaintiffs carry

heir Blackwelder bu:d.a by noting that the Fourth Circuit has

-peei:ie;ny cautioned that fedaral gourts have mno business
substituting their judgment far that of the local schasl board when
it cemes to gualitatiea achigvement standazrds far premetien:
eDecisions by educatienal authorities which turn on evaluation of
cha academic perfarzanse of a student acg it folates to prometies
axe pewuliarly ®within the expertise ef educators and are
‘partieunlarly isappropriate for review in a Judicial context.”
Smaalin w. Johngen. €43 F.2d 1037, 1029 (4th Cir. 1981) (edrving
MWM. 235 U.S.
78, Sb-91, 98 §. Ct. 948, 955, 55 L. gd.2d 124 (1978)). The Sandiin
couxt held that denying ctudents promoticon based on their failure
to atvain certain reading '161?01-. as measured by a standardized
resding test, did net joplicate any copatituticnsl rights.

At this sctdge of the instarmt litigation the Court need meot
ruach the merits of Plaintiffm’ camplaint; it sead enly ceonsider
whether the Plaintiffs are entitled to tha ~axtzaordinbazry remedy"
of 8 preliminary injunction. Tbe Sapdlin decmj.an. Boveves,
implieates the *likelihoed of suecess" prong of ‘the Rlackvelder
i:cst, redycing Plaiatiffs’ chances of suceceeding ca the marits o

the "no bettar than even® levul. Faulkner, 10 F.3d at 233.
Plaintiffe axe thus raquired to shev a substantial inbelance eof

hazms in their faver te prevall on this antten
Thae "likalihocod of muabh harm to tha plaintiff~ is the
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firet factor iu this analysis. TRis is ‘the natural place te begin
Because, a8 the United _States Supreme Court bhas acknovledged, .
'estihe Dasis of injunctive relief in the federzl couzts has alvays
bean igreparable harm and insdsguacy of luyal reansdiss.’” SADRESn
v, Wuzray, 415 ©.s. 61, 88, 94 S, Ct. 937, 952, 3% L.Fd.2d 166
(1974) (queting Beacon Thastrax. Iues ¥, ogtovex, 359.9.5. 500,
506-07, 79 §. Ct. 948, 954-35, 3 L.Rd.2d 988 (1959)). Plaintiffs
argue that thsy wvill he irreparably barmed hecause their
constitutionml rights are being viclated and <that all
copatiztutiosal violatiorns are izzeparable. This argumant is, of
coursa, inextricably linked to the Plaintiffe‘’ likelihesd of
siccess on the merits because if they do not succeed on the merits
thay vill not suffer sny violation of their righto at all. And, as
discussed above, the Plaintiffa do not sesk redress for a violation
of a cleaxrly dufimad copstituticzmal right; instead, thay zeek to
zashion = fovel canstituticnsl right to premotion.

Plainti€fs also attempt ¢to argue that they will suffer
ur;puablc harn' if they are Tetained 'in grade because thay will
complete school a year latar iz the future and thus lose a year of
cpportunity to begin a caresy, to attend college, or te sntart a
family. Additionally, Plaintiffa contend that retention is likely
te affaet them in a wariety of other, unguantifliable ways, sach as
lov self-¢ptean, & negative attitude about school, and a smallar

‘'ehance of succesding in gchool. EBegides the highly speculative and
distant nature of these argumants, they auffer frum tha additional
ingirnity of lgnoriay that Policy 842 is designed to help +the

§
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zetainad studentss a gtudeat vho L8 Bot promvced is given whar iw,
in offect. s zensdial year which abould allev the student to sateh
vp on the skills that he 1s lacking and pezform better in the
suturs. Furtharmore, & student caa only b= getained onca during
nis school yesrs, and even then enly after two successive attexpts
at zemsdistion and retaking the tast. plaintiffs have not carzled
their burden of showing a high Jixelihced of Barm to them shonld
this preliminary injunctien aat Lgsue.

. She other side of the balance is the likalihocd of harm to tha
defandant if the pravisinsal relief is grasted. Digex, 952 F.2d at
812; Rlsckvslder., 350 ¥.2d at 195, The harms that the Johasteh
:oﬁn:y schoals would suffer if this motion vere granted are auvera
and legion. The mpost uvu:: consegquence would be thn affect of
baviDg a carafully engineered p:mtionizetunti.en poliey -nyc;.-cdsd
by s federal weourt, cutweighing tba policy decisiens made by an
olactod schosl beard in & publie deliberativa proaeis. The
administzators and teachars in the Johnston County schools would
alse suffer a lapsec of credibility from the eudden everkturning of
a policy they have bsen enfarsing in thair classrocms, as wall as
from the disruptive effact of having students deenad unready foZ
prometion being pixed in with othars ready for the challsnges of a
riaw grade. fhus, the balance of h;m- here ctlearly favors not

granting the requested praﬁa.i.nnl relief, saking it jacumbent on’

plaiptziffs to show a high 1ikelinood of suciess on tha marits.-
As discussed above, hovevaz, Plaintiffs petition this Court to
snforce beretofore nnrecognized gonstitutienal xights. This,

?
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combined with tha sedazal courts’ traditional reluctance to replaca
their judgmant for that of dmc:ltic.lly electcd state and lecal
{nstitutions, makes Plaintiffs’ chancad of mictess on the maxits a a

less than likely oSutcoas. Plaintiffs bave failed to depanstrate
the elaments of & prima face case based cn fedsxal congtitutional

or stagutory grounds.

ca the axtent that substantivs due process Tights exigt and

can_ be saforced, & plaiptiff mmst emtablish that a govermmental

poelicy bears no rationsl relstionship to the Iurtherance of a

lagitimats governmental interest vhere, as here, no grounds for

striet or intermediate scrutiny exist. The ingulry 4s the same
with regazrd to Tights nnder the Equal srotection clause ‘of the
Fourteenth Azendsent.  Where ‘i.ndl.vidu.ala ars classified, nat
u:cexding to race, sthaieltry, nltimlitf, or gedder, but simply
according to “ecliaracteristics relevant to interests the szata bas

the anthority te ixzplement, the acurts have been vary ze].uet-ut, as |

they should be in ouz federal systenm and wvith cur respect for the
saparation of povers, to cloesly lezutiniz; legislative cholices as
to whathey, how, and to Vhat extent thoga interests should be
pursued. In such casas, the Egual Protection Clanse recuires only
a raticnal means to sarve a lagitizate end.” City of Clghurpe v,
Clekuzme Living Canrez, 473 U.S. 432, 441-42, 105 S. Ct. 3249,
3355, 57 1.34.24 213 (1988).

A county . school bsaxd bas an indispatable interest in
isplementing its ewn policy regarding promotien of studants based
on gqualitative achisvazent ptandards. A “clsssification” based on

@o13
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students’ scerss on stapdasdized test is suxaly tha paradigmatic
si.tu;tian for upplication of zaticnal basis zeviav. As tha fourth
cireuit said. gevieving the ,xcunmnlzctentiou policy of thas
scheal distxiet in sapdlips “¥er ia publisc sducaticn a right which
would trigger it-:'i.cf- scrutiny of eclaizs of deninl eof _eqnnl '

e Y A w. XOp (LB »

16 1.Bd.22 16 (1973).

Al _ADSS - ndeRENGER" ~si=]=

“&eﬂm. .
411 U.S. 1, 35240, 93 S. Ct. 1278, 1297-1300,

Thus, in :avi..ovi.wg the sgual pretection alaim, the oply gquestion .
. . is vhethar the claseificstingd by the govermmental sstity vhich
ja ar issue bhere is zationally rolated ¢to = pernissible
gavcxmntll snd.” ’

and, just as surely, the Jochgston County Beard of Educatien
hall chosen a Taticnal wm,. tha end-of-grade te-t.:. <o foster s
legitimate oad, . anconzagerwnt of acadanic achiavemsnt. 2heose
conclusions are, of courss, subject t=; being disproved on the
fzcts, btmt ?lni.nti.ffl. at this stage, bhave £ziled to prove & high
1ikslipead of pucCess oD such arsEant. '

As foy Plaineiffs’ sryument that their procedural due BXocess.
rights have been vielatad, such & violatien anuiru the
deprivation of lifa, libari:y, or praperty without due procass of
law- U.8. Comet. Amond. XIV. Ip the ingtant case, Plaintiffs have
failed Lo cstablish at this stage that ‘these is any property zight
in premetion chat triggexs the zqui:mu of dua p:nr.-.n: 5_9_9_
suster ¥. Tuscnlcosa City Bd. 92 Sd. ; 722 ».2d 1514, 1516 {1lth

cir. 1584) (siting mﬂm&w 408 U.s. 584, 92 S.
ct. 2701, 33 L.xd.2d 548 (1972), te support the propesition that
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thexe is no propexrty right in sehool promotias). o

plaintiffs similarly fail to establish theizr likeliheod of
soccess oo their. federal statutery claim. Title VI of the Civil
Rights Act of 1964, 42 o.8.C. § 20004, prohibits vdiseximination
upder any pregram oF activity zeceiving tederal finaneial
apajetance® (1954). while litigants under Pitle VI need only show

che disparate impact of the challenged policy, n, V.
civil Sexv, Geumm’n, 463 U.S. $82, 103 S. Ct. 3221, 77 L.Xd.2d 866

(1583}, these Plaintiffs bave falled to pake a prins facie shewing
that minerities sulfer Fore barshly khan otheys nnder Poliey Bé2.
chus, Plaintiffs have failed to show the high likelihoed &L success
on the perits of their ¢edaral claime® reguired To counter their
failure ta esteblish that the balsnce o2 prospective harms favore
granting e prelipinary injunction.

Finally, consideratien of tha publis inrerest prong of tha
pPlackyalder Iinguiry militatas against grenting the reguestad
‘seliaf. There is a strong democratic imtezest ia eux society in
deferring to the policy decigienx mpade py our duly elastad ;uhlie
podies. This is bolstersd by the abdn—rc‘!ezancad principle of

s s for plaintiffs numercus claigs based on the Horth

cagzolina Constivution and North Caxolina statutad. ths Court

declinea to address the probabilicy of guccess on their merita.
[-3 h"4 !

I%, €8A F.supp- 1567, 76 (D- Del. 1588) {declining ©o = . the
pr ability =f success of plaintiffs’ atate law cleims in denying
Potien for preliminazy_injusction): Mﬂlﬁﬁﬂ

] (’-D-’o!- 1’5’) (.m,b I! Im L ]
are unabla te est sh Their predicate federal claime, siz- - gtate
clainms pay be remanded to state courts. m_mg_jgzx%:l_v_q.
’ 3' u.s-- ’15' 72“'21 .s so :t.‘ 1135'_ 11—351' 1‘ Ilcgd- d 21‘

{1856) -
10
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tederaliom, nundex vhich federal ‘sourts are .b.haev-d %0 -
lightly upan tha domain of state and local ggnz-neﬂtl. As the
‘ . 9. z sJudicial
Supreps Couxt zautioned in M
jntexpositiscn in the opazotien of tha public school systsm of rhe
. - and
gation raises problexs cequiring care and restraint. - BY .
iarge, publie educazion ip our yation is conmitted to the cantzo
of state and lozal authorities.” 393 U.S8- 97, 104, 89 S. Ck. 266,
270, 21 L.24.24 228 (1968). |
plaintiffa bave failed to satisfy &y of the prengs of the
plackvaldex inquiry, snd have thns failed to convincs the Court at
this stage of the jitigatvion that & preliminary injunction .should
i.'“ﬂo -
CONCLUSIOP
For tha foregoing Tesschs. plaintiffs’ motion for preliminary
injunction is DENIEC.
80 ORDERED. :
This E?dey of Rugust, 1997-

11
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This is from Roger Mills in Atlanta, about the North
Carolina testing case.

Howie
SUMMARY OF JOHNSTON COUNTY, N.C. TESTING CASE

I. What are the tests involved?

They are state-wide tests of the North Carolina Department
of Public Instruction. There are two series. One is called

"End-of-Grade Tests, Reading Comprehension and Mathematics."”

The other is "End-of-Course Tests, Algebra i, Biology,
Economic, Legal & Political Systems, English 1, U.S.
History."

Il. How are they implemented?

The Johnson County Board of Education Policy Code 842,



"Student Accountability for Academic Achievement,” adopted
June 18, 1996, provides in part:

"Students in grades 3-8 who score at an Achievement Level of
less than I during the end of year administration of the
End-of-Grade tests in reading or math will be retained.”

"Students enrolled in high school courses with state
required End-of-Course multiple choice tests who meet all
other requirements for receiving course credit, will receive
credit only if they achieve a grade of 70 or better on the
End-of-Course test as determined by the state's scoring
program.,”

"Exceptional children enrotled in high school courses will
be held to the same standards as all other students who are
enrolled for diploma course credit.”

"Limited English Porficiency (LEP) students enrolled in high
school courses will be held to the same standards as all
other students who are enrolled for diploma course credit.”

[Il. What is wrong with the application of this policy to
students?

Piaintiffs' expert, Richard Jaeger, Director of the Center
for Educational Research and Evaluation of the University of
North Carolina at Greensboro, states in an affidavit:

1. There is no evidence the End-of-Grade Tests validly
predict the ability of students to succeed the following
school grade. The district improperly makes promotion
decisions on the basis of a single test score.

2. The policy's implementation has a statistically

significant adverse impact upon minority students. While
about 72% of the county's white students pass End-of-Grade
. tests, only about 44% of its Hispanics and only about 40% of
black students do. A similar adverse impact resuits from
administration of the End-of-Course tests.

3. The procedures used to comput the cut off scores were
not documented.

4. While the State estimated reliability using internal
consistency, the use made of the test by the county requires
alternate forms of reliability. Using an alternate form, he
estimates that for 1 out of 3 students, the difference
between the student's observed test score and his true test
score is at least one standard error of measurement. The
tests should not be used to retain individual students.

5. When students are retained, they do not succeed,



compounding the problem.

IV. What is the legal basis for challenging the action?

A. Title VI

The practice violates the regulation implementing Title VI
at 34 C.F.R. Section 100.3(b){2) [criteria or methods of
administration having a discriminatory effect] because
neither the test content nor the cut off scores have

been validated for individual assessment and because less
discriminatory alternatives exist for deciding promotion.

B. Due Process Clause (Substantive)

Use of the test score in determining promotion is not
rationally related to any legitimate or substantial
governmental interest, including the board's purpose of
"insuring student success.”" The use of the test score as
the sole criterion is arbitrary and unreasonable in
violation of the due process clause of the Fourteenth
Amendment.

C. Due Process Clause (Procedural)

State law gives students a property interest in promotion
when course performance is satisfactory, and while studnets
have complied with these requirements, they have been
dentied this property interest without adequate notice, or
adequate review procedure, and with a waiver process that is
arbitrarily administered.

D. Equal Protection Clause

Students are classified by test score alone, making
distinctions {pass/retain) that have no rational basis and
are unrelated to any legitimate or substantial governmental
interest.

E. Section 504

Students with disabilities are not provided reasonable
modifications when the tests are administered.

--Roger



