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February 27, 1997

VIA FEDERAL EXPRESS

Jeffrey Axelrad, Esquire
Director Tort Branch
Department of Justice, Civil
1331 Pennsylvania Avenue N.W.
gth Floor

Washington, D.C. 20004

Dear Mr. Axelrad:

Nikki Calvano confirmed with me that we are scheduled
to meet with you and Nikki and Pat Reedy at your offices on
Tuesday March 4 starting at 10:00 a.m. As she requested, I am
forwarding this letter to confirm who is coming and to enclose
some material that you may want to review before we meet.

We expect to have with us Jim Greene from the
Plaintiffs’ Steering Committee, Tom Kerr from Bayer Corporatiomn,
Pam Ullman from Armour, myself on behalf of Baxter and Dick
Meltzer who has been consulting with all of the fractionators on
how best to proceed on the policy issues in Washington and in the
states.

Enclosed is another copy of the memo of January 6, 1997
that Peter Morgan forwarded to Nikki Calvano. This describes the
Department of Justice’s authority to settle the subrogation and
reimbursement claims in the factor concentrate blood products
litigation. It also reflects the advantages of one-stop shopping
at the Department of Justice to conclude this settlement.
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I am also enclosing what .I expect to be the final
version of the Settlement Agreement we reached with the private
insurers dealing with reimbursement and subrogation. This
agreement is currently being circulated for final approval and
execution by representatives of almost all the major private
ingsurers covering approximately 150 million insured lives in the
United States.

Now that the private subrogation/reimbursement issues

‘are virtually resolved, the only remaining issue to complete this

settlement is resolving any potential federal interests and any
potential state Medicaid interests. Therefore, I am enclosing a
draft of a proposed agreement based on the private insurance
gsettlement, but restructured to cover public reimbursement and
subrogation and related issues. We are hopeful that this form of
agreement will be the basis of a resolution with both the federal
and state representatives.

For your background information, I am also including a
copy of the reports that were submitted to the Judge on
February 25, 1997 about the status of the settlement efforts and
some recent disruptive activities. Asg you will note from those
reports, there is enormous pressure to bring this settlement to
closure as quickly as possible. In the conference call with the
Judge on February 26, he said that he intended to issue an order
that he would decide by May 1, 1997 whether to let the settlement
go forward, depending on how much progress we had made on
resolving the subrogation/reimbursement and related issues with
the federal and state authorities. We hope you can help us.

Encloged for your consideration is a draft of estimated
numbers of eligible opt-out and opt-in claimants and opt-ins with
potential Medicaid coverage. I prepared this based on reports we
received from the Court appointed Settlement Administrator. No
one has precise information about how many of the actual opt-ins
have Medicaid coverage, but the best guestimates that we could
make from the aggregate statistical information available to the
Settlement Administrator and provided to us was in the
neighborhood of 20 to 25%. These were broken up among the
various states. I would ask that you not consider these numbers
precise, but they are probably in the right order of magnitude.
Because of the Judge’s confidentiality orders and the lack of
information available to us, and since most of the claimants do
not have lawsuits pending, we will probably never be able to tell
which particular opt-ins have Medicaid coverage. The private
insurers could not determine which particular opt-ins were
covered by which particular insurers. That ig one of the reasons
that the private insurers resolved the issues of
subrogation/reimbursement with us based on nationwide "insured
lives" since they realized that they could not get the
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information and would have difficulty proving the underlying
claims and subrogation rights with regard to specific claimants.
We are hopeful a similar form of agreement will be the basis of a
resolution with both the federal and state interests.

Finally, I am enclosing a brief outline of a potential
agenda. As you will note, we want to bring you up-to-date on the
status of our sgettlement efforts with the Court and with the
‘private insurers. We also want to fill you in on the contacts
“our Washington consultants have made with appropriate people at
the policy level in the Administration and on Capitol Hill, as
well as their contacts with relevant state officials.

Dick Meltzer was advised by Elena Kagan at the White
House that you would be the most appropriate person to talk with
about what, if any, legal issues we need to resclve. We
recognize that there may still be some policy questions that the
White House and various policymakers may need to resolve after we
have established a legal framework for concluding these
reimbursement/subrogation and related issues, so that we can
bring this settlement to a prompt conclusion.

If you are going to have other people involved besides
yourself, Nikki and Pat, we would appreciate your letting us
know. We look forward to meeting with you.

Very truly yours,

Ao e Poree

Richard L. Berkman

RLB:nlg
Enclosures

cc (w/encs):
Nikki Calvano, Esquire
James R. Greene, Esquire
ena Kagan, Esquire
Thomas E. Kerr, Esquire
Richard Meltzer, Esguire
Pamela Ullman, Esquire
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PRIVILEGED AND CONFIDENTIAL: PREPARED
[IN CONNECTION WITH AND SOLELY

MEMORANDUM

TO: Nikki Calvano, Special Counsel
U.S. Department of Justice
Torts Branch, Civil Division

CC: Richard L. Berkman

FRdM: Peter W. Morgan

DATE: January 6, 1997

RE: DOJ Authority to Settle Subrogation and Reimbursement Claims (Factor

Concentrate Blood Products Litigaton )

As you requested, this memorandurn considers in a general way the Justice
Department's authority, on behalf of HHS and other federal departments and agencies, to
settle subrogation, reimbursement, and related claims arising out of the factor concentrate
blood products class settlement (the "Blood Products Settlement"”). Part I concludes that
the Justice Department is indeed the appropriate entity to settle whatever direct federal
claims may exist as a result of the Blood Products Settlement and/or the sale of blqod
products covered by the Settlement. Part Il comments on the narrower and more difficult
question of the Justice Department's power to compromise Medicaid claims, which federal
statutes and regulations require the States to pursue. Part III offers a few concluding

observations.
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PRIVILEGED AND CONFIDENTIAL: PREPARED
IN CONNECTION WITH AND SOLELY

JFOR PURPOSES OF SETTLEMENT DISCUSSIONS
L DOJ AUTHORITY TO SETTLE DIRECT FEDERAL CLAIMS

There are two overlapping reasons why, although individual federal agencies and
departments may have authority to settle individual pieces of the entire federal "pie" of
claims relating to the Blood Products Settlement,' the Justice Department is the
appropriate entity to rc;oivc all of the federal claims. First, an examination of the statutes
and regulations regarding the Attorney General's powers leaves no room for doubt that she
has the power to settle claims by the United States whether or not suit has been filed.
Second, the Justice Department has in fact assumed responsibility for settling similar claims
in the past. The example used below to illustrate the second point is the Government's

assertion of federal claims in connection with the Lindsey breast-implant class settlement.

A Federal Sratutes and Regulations

Among the specific statutory powers reserved to officers of the Department of
Justice, under the direction of the Attoraey General, is the power, except as otherwise
authorized by law, to conduct liigation "in which the United States, an agency, or officer
thereof is a party, or is interested.” 28 U.S.C. § 516 (emphasis addcd); sec also § 517
(authorizing the Attorney General to send Justice Department 6fﬁccrs "to attend to the
interests of the United States” in any pending case) and § 514 (providing for the provision
of Justice Department counsel to executive departments and agencies concerning "the legal -

investigation of any claim"). These supervisory powers include the broad inherent power

' See, eg4, 10 US.C. §1095(e)(2) ("The administering Secretary may
compromise, settle, or waive a claim of the United States under this section.") (Medical
Care Recovery Act; 42 U.S.C. §2652(b) (conferring settlement, release, and waiver
authority under Medicare to the head of the concerned department or agency ).

2
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PRIVILEGED AND CONFIDENTIAL: PREPARED
IN CONNECTION WITH AND SOLELY

FOR PURPOSES OF SETTLEMENT DISCUSSIONS

)

to compromise federal claims in a manner otherwise consistent with federal statutes, see
Swift & Co. v. United States, 276 U.S. 311, 331-32 (1928), a power that cannot be
restricted without a clear and unambiguous expression to that effect by Congress. United

States v. Hercules, Inc., 961 F.2d 796, 798-99 (8th Cir. 1992) (and cases cited therein).
| X

There is no apparent congressional restriction on the Justice Department's
settlement authority with respect to the direct federal claims being discussed in the blood
products litigation. To the contrary, pertinent federal regulations either assume or
explicitly recognize the Justice Department's often-superior authority with respect to the
compromising of such claims. See, ¢4., 28 C.E.R. § 43.3(c)(1) (depriving departments and
agencies of settlement authority with respect to Medical Care Recovery Act claims that have
been referred to the Department of Justice); 28 C.F.R. § 43.4(b) (requiring Justice
Department approval for the settlement and waiver of any MCRA claims in excess of
$100,000); 32 C.F.R. §199.12(i) (discussing the frequent necessity of referral of
CHAMPUS claims to DOJ). Indeed, if there is a danger in this area for private parties, it
would arise from attempting to settle with a non-DOJ official and then discovering that the
Justice Department views that settlement as having exceeded the official's power. Sez, ¢4.,
United States v. Walcott, 972 F.2d 323, 325-27 (11th Cir. 1992) (SBA agent and assistant
U.S. attorney did not have requisite authority to settle federal claim against guarantor of .-
SBA loan, and thus the Government could repudiate it; Attomey General was vested with

" exclusive authority to settle such suits).
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PRIVILEGED AND CONFIDENTIAL: PREPARED
IN CONNECTION WITH AND SOLELY

FOR PURPOSES OF SETTLEMENT DISCUSSIONS

It is also pertinent that the Attorney General is the definitive authority for the
resolution of legal issues within the executive branch. See 28 U.S.C. §§511-513

-

(providing for opinions by the Attorney General).

B.Ihc_BLcasIlmpla.nLBrcs_:cdcm

s\

When the United States sought to protc;:t the federal interests implicated by the
Lindsey breast-implant class settlement,’ it was the Justice Department that stepped
forward. On August 17, 1994, in connection with the fairness hearing in the Lindsey
settiement, the Department filed a "Statement of Interest” on behalf of the United States.
The Statement of Interest was filed in reaction to provisions in the then-proposed
settlement purporting to bar subrogation and reimbursement claims. Thc. Statement was
submitted by Stuart E. Schiffer, Deputy Assistant Attorney General; Claude Harris, U.S.

Attorney; and various attorneys from the Civil Division in Washington.

Ruth A. Harvey, a Civil Division trial attorney, appeared at the fairness hearing
" on behalf of the United States. Ms. Harvey argued that various federal interests were
adversely (and illegally) affected by the proposed settlement. The Statement of Interest
describes those federal interests in some detail. They include interests under the Medical

Care Recovery Act (CHAMPUS, VA, Army, Air Force, Navy), Medicare, Medicaid,® the

? “Heidi Lindsey, et al. ». Dow Corning Corp., et al., Civ. Action CV 94-P-11558-8
{(N.D. Ala.).

$The Statement describes the Government's interest in State Medicaid plans in

terms of the Government's financing 50% to 80% of the cost of the Medicaid assistance
provided. The Statement goes on to note that the "States are required to seck
(Footnote continued)

4
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PRIVILEGED AND CONFIDENTIAL: PREPARED
IN CONNECTION WITH AND SOLELY

JFOR PURPOSES OF SETTLEMENT DISCUSSIONS

Indian Health Service Statute, the Federal Employces Health Benefits Program, common

-law contribution and indemnity rights in Federal Tort Claims Act cases, and the False

Claims Act.

Sometime after the fairness hearing, Mf Harvey initiated settlement discussions
with the settling defendants. In May 1995 and again in April 1996, a number of
defendants entered into a "Stpulation and Tolling Agreement” with the United States in
order to facilitate those discussions. The tolling agreement defines "United States" to

mean the United States a»d

its agencies and instrumentalities, including, but not limited to, the
Department of Defense, the United States Army, the United States
Navy, the United States Air-Force, the Department of Health and
Human Services, the Office of Personnel Management, and the
Department of Veteran Affairs.

The tolling agreement recites the Government's view that the various defendants are
potentially liable under, among other laws, the Medical Care Recovery Act, the Medicare
Secondary Payer Statute, the Indian Health Service Statute, the False Claims Act, the Civil

Monetary Penalties Law,* the Program Fraud Civil Remedies Act,’® and various State and

{Footnote continued)

reimbursement if the recovery can reasonably be expected to exceed the cost of obtaining
recovery" (citing 42 U.S.C. §1396a(a)(25)(A); 42 CER §§ 433.139(d)(3),
433.139(f)(1)), and that States are required to return to the United States the federal share

of amounts collected from third partes (citing 42 U.S.C. §1396k(b); 42 C.F.R.
§ 433.154(b)). Statement of Interest at 8-9 & n.5.

42 US.C.§§ 1320a-7a.

531 US.C. §§ 3810-3812.
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PRIVILEGED AND CONFIDENTIAL: PREPARED
IN CONNECTION WITH AND SOLELY

FOR PURPOSES OF SETTLEMENT DISCUSSIONS

federal common laws. (The tolling agreement does not specifically mention Medicaid.)

Ms. Harvey executed the agreement on behalf of the United States.

There have been ongoing settlement discussions with the Justice Department
from the spring of 1995 to date. The Govcmmqil_'lt has been represented during the last
several meetings by Ms. Harvey and another Civil Division attorney. A representative of
the regional HHS office in Atlanta has also participated by telephone. (The Atlanta
regional office is responsible for Alabama, the situs of the Lindsey settlement.) We held our
last meeting with the Government about a month ago. It has been assumed that any final
settlement agreement would have the United States compromising all of its subrogation,
indcmnﬁy, contribution, fraud, and similar claims (under federal statutes and common

laws) with respect to breast implants covered by the Lindsey Revised Settlement Program.

IL. THE MEDICAID PROBLEM

The obvious unique characteristic of Medicaid recovery claims is the dual nature
of the financing of Medicaid payments, which are made by the States but are pardally
financed with federal funds. We offer below a few modest conclusions about the federal

government's authority with respect to compromise of Medicaid claims.

1. The Justice Department should be able to compromsise whatever rights the
federal government has under Medicaid laws to resmbursement by the States of the federal
portion of recoverable payments. The federal government's interest in how the States operate

their Medicaid plans is quintessentially financial. Thus, for example, when the United
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PRIVILEGED AND CONFIDENTIAL: PREPARED
IN CONNECTION WITH AND SOLELY

JFOR PURPOSES OF SETTLEMENT DISCUSSIONS

States filed a Statement of Interest in Lindsey asserting interests in the operation of State
Medicaid plans, it described those federal interests exclusively in terms of the States'
obligations to reimburse the Government from a portion of the States' own Medicaid
recoveries.’ The Justice Department would ;crtainly scem to have the power to
compromise this derivatve federal right just as it can compromise the Government's
independent rights under schemes such as the Medical Care Recovery Act, or under State

or federal common law.

It makes sense for the Justice Department to have unrestricted control over the
settlement of the numerous federal claims that might be asserted in a case such as this. The
Justice Department can both balance the various competing department and agency

interests and deliver complete federal peace to the private parties.

2. At a minimum, a release of federal Medicaid rights would make it easier
Sfor smdividual States to decide cither to decline to pursue Jw;?hatzvar State Medicaid
reimbursement/subrogation rights might be implicated by the Blood Products Settlement or to
compromise any :ruch claims at the same level. The stick that HCFA has used to force States
not to ignore or unreasonably compromise Medicaid reimbursement/subrogation rights in
specific cases is the threat of disallowing future federal financial participation in an amount
equal to the federal share of the amounts that HCFA determines should have been |
collected in those specific cases. See, e.9., Washington Dep't of Social and Health Services,

DAB No. 1561 (Feb. 7, 1996); California Dep't of Health Services, No. 1504 (Jan. 5,

$See note 3 above.
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PRIVILEGED AND CONFIDENTIAL: PREPARED
IN CONNECTION WITH AND SOLELY

EOR PURPOSES OF SETTLEMENT DISCUSSIONS

1995). A rclease of federal Medicaid interests, as part of a comprehensive federal
settlement, would remove this financial threat and thereby permit any dealings with the

States to focus on the State portions of Medicaid payments.

3. There is no apparent authari? for the proposition that the federal
government may compromise the States' independent rights to recovery under State Medicaid
plans (or other statutory or common laws). We would not expect the Justice Department
(even if it theoretically had the power to do so} to try to reach out to waive whatever
portions of the Medicaid claims involve only State tax dollars, not federal tax dollars.
Settlement discussions at the federal level, however, might well generate ideas as to how to

resolve State Medicaid claims in a prompt and efficient manner.

III. CONCLUDING OBSERVATIONS

The above discussion is without benefit of any practical suggestions you or other
Administ;ration officials might have on how we can best accomplish our overall objectives.
We certainly would not exclude the possibility that we have not considered the best way to
handle Medicaid issues, for example. On the other hand, we do believe we have correctly
concluded that, in order to be successful under the current circumstances §nd time
pressures, settlement discussions concerning whatever federal claims might be implicated by
the Blood Products Settiement should be focused and coordinated by a single federal |

department -- for the reasons stated, the Justice Department.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FACTOR CONCENTRATE LITIGATION

INSURANCE SETTLEMENT AGREEMENT
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FACTOR CONCENTRATE LITIGATION INSURANCE SETTLEMENT

AGREEMENT

This Settlement Agreement (“this Agreement”) is made
this _  day of , 1997 by and between ALPHA
THERAPEUTIC CORPORATION, GREEN CROSS CORPORATION OF AMERICA and
THE GREEN CROSS CORPORATION {(collectively, “Alpha”), ARMOUR
PHARMACEUTICAL CCMPANY and RHONE-POULENC RORER INC.
{collectively, “Armour”), BAXTER HEALTHCARE CORPORATION and
BAXTER INTERNATIONAL INC. (ceollectively, “Baxter”; which shall
also refer to Travenol Laboratories, Inc., and Hyland
Therapeutics, a division of Baxter Healthcare Corporation), and
BAYER CORPORATION and BAYER A.G. {collectively, “Bayer”; which
shall also refer to Cutter Laboratories, Inc., Cutter
Laborétories, a division of Miles, Inc., Miles Laboratories,
Inc., Miles, Inc. and Miles Inc.) [Alpha, Armour, Baxter and
Bayer shall together hereinafter be referred to as “the
Fractionators”] and the companies listed on Schedule A (which
shall collectively be referred to as the “Insurers”). The
Insurers are parties to the settlement provided for herein in
both their individual capacities and as agents, administrators or
representative of certain self-funded health care plans and/or
entities which have not opted out of this settlement (hereafter

the “Participating Plans”). Each Insurer shall maintain a list
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of all such Participating Plans and the insured lives covered by
this settlement, which lists shall be made available if necessary
to protect the Fractionators under this Agreement. Self-funded
plans which have elected to opt-out of this settlement, if any,
are identified on Schedule B hereto. As provided in Section D
hereof, each Insurer (i) warrants that it either (a) has the
legal authority to bind to this Agreement the Participating Plans
that it represents or (b} has or, by March 1, 1997, will have
obtained releases from the Participating Plans that it represents
which are fully congruent in all material respects to the
releases set forth in Section B herecf or (ii) agrees to
indemnify, defend and hold harmless the Fractionators, the
Claimant Class members and their Related Parties (as hereinafter
defined) against claims, including costs, expenses, and fees, by
the Participating Plans to the extent any such claims are within
the scope of the releases set forth in Section B hereof.

WHEREAS, the Fractionators have entered into a
conditional settlement agreement (the “Claimant Class Settlement
Agreement”}, a copy of which is attached hereto and incorporated
herein, with a settlement class (tHé “Claimant Class”) even
though the Fractionators, for the reasons set forth in the
Claimant Class Settlement Agreement, deny any wrongful actions or

any liability to the Claimant Class;

2
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WHEREAS, the Insurers and Participating Plans as a
group have paid or provided medical and health benefits on behalf
of or to one or more members of the Claimant Class on account of
HIV infection or other injuries allegedly arising from or related
to the use of Factor Concentrates, as defined in the Claimant
Class Settlement Agreement, and may continue to make such
payments for an indefinite future period;

WHEREAS, the parties desire to compromise all potential
claims against the Fractionators, Claimant Class members and
their Related Parties (as defined below) relating to such
payments made or to be made by the Insurers and Participating
Plans and to bring the tort litigation against the Fractionators
substantially to an end:

NOW, THEREFORE, in consideration of the covenants and
agreements herein, and INTENDING TO BE LEGALLY BOUND, the parties
hereby agree as follows:

A. SETTLEMENT AMOUNT; PAYMENT

1. The Fractionators shall pay to the Insurers the
sum of ten cents (10¢) per life insured by Insurers and their
Participating Plans in fuli and final settlement, disposition,
compromise and release of the matters described in Section B,
provided that Insurers representing 115,000,000 or more insured
lives, either directly or as agents, representatives or

administrators for Participating Plans, agree to participate in
3
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the Agreement and subject further to the conditions set forth in
Section C. December 31, 1995 shall be the controlling date for
purposes of determining the number of insured lives represented
by each Insurer and Participating Plan. The payments shall be
made to the addressee for the respective representative of each
Insurer set forth on Schedule C or as the Fractionators and any
Insurer may later agree in writing as to that Insurer.

2. The Fractionators shall be responsible for
payments to the Insurers in the following shares: Alpha 15%,
Armour 20%, Baxter 20% and Bayer 45%. The Fractionators’
obligatidns hereunder are several and not joint. The default of
one Fractionator shall not constitute a breach of the Agreement
by any other Fractiohator, and no Fractionator shall be
responsible to pay the share of any other Fractionator, except as
specifically provided herein.

3. The Fractionators’ payment shall be due on or
before the tenth business day after the date that the Court’s
order approving the Claimant Class Settlement becomes “final” or
within 30 business days after the Fractionators shall have made
payments to 1,000 Claimant Class members pursuant to the Claimant
Class Settlement, whichever occurs first. For purposes this
Section “final” means the completion of all proceedings in the
United States Court of Appeals and the United States Supreme

Court resulting from any appeal or appeals that have arisen or
4
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may still arise from the Claimant Settlement (including, but not
limited to, the expiration of all deadlines for motions for
reconsideration or petitions for certiorari, all proceedings
ordered on remand, and all proceedings arising out of any
subsequent appeal or appeals following decisions on remand) or
within 30 business days from when the Fractionators make payments
under the Claimant Class Settlement Agreement to members of the
Claimant Class. |

B. RELEASE.

Each Insurer, on behalf of itself and all of the
Participating Plans that it represents (each of the foregoing
Insurers and Participating Plans being referred to as a
“Releasing Party”), hereby releases and discharges each
Fractionator, its predecessors and successors, and past, present
and future assigns, trustees, subsidiaries, divisions,
affiliates, parents (and subsidiaries thereof), officers,
directors, agents, employees, attorneys and liability insurance
carriers from any and all claims or causes of action, on a
theory of subrogation, reimbursement or otherwise for recovery of
payments made or benefits provided, in the past, present or
future, relating to the care or treatment of Class Members
arising from or related to the use of Factor Concentrates as
defined in the Claimant Class Settlement Agreement. Each

Releasing Party further releases each Claimant Class member and
5
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his or her family members, and their respective assigns,
representatives, estates, heirs, executors, trustees, attorneys
and administrators, and any trust of which any of them is the
settlor or which is for their benefit (any such family member and
all such other persons referred to herein as “Related Parties”),
from any and all claims or causes of action on a theory of
reimbursement or otherwise, for recovery of payments made or
benefits provided, in the past, present or future, relating to
the care or treatment of Class Members arising from the use of
Factor Concentrates.

This release shall take effect upon payment of the
funds described in Section A.

c. CONDITIONS; TERMINATION

1. This Agreement is expressly conditioned on each of
the fdllowing conditions being met:

(2) Delivery by April 1, 1997, of evidence
satisfactory to the Fractionators of a statement from an
authorized officer of each Insurer, representing the number of
insured lives covered by this settlement for that Insurer and its
Participating Plans, which together represent at least
115,000,000 insured lives as of December 31, 1995,

{(b) Delivery by May 1, 1997 by the Fractionators

to the Insurers of written confirmation that the Fractionators

6
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have accepted as sufficient the evidence described in the
preceding paragraph;

(c) Within 90 days after the execution of this
Agreement the relevant liability insurance carriers for the
Fractionators, as determined by each of the Fractionators, agree
that the execution of this Agreement and its implementation by
each of the Fractionators, respectively, would not contravene any
insurance policy provisions and/or other agreements between the
Fractionators and their respective insurers governing the
entering into settlements by insureds. It shall not be a
condition of this Agreement, however, that the Fractionators’
liability carriers agree that they owe coverage for the Claims or
for the Settlement.

(d) Delivery by the Fracticnators to the Insurers
of written confirmation that the conditions stated in Section
C.1l(c) above have been satisfied within seven (7) days of such
satisfaction.

(e} Final court approval of or payments made
under the Claimant Class Settlement Agreement as set forth in
Section A.3.

2. If one, two or three Fractionators give(s) written
notice that it will not participate in the Agreement because of
the failure of one of the conditions of Section C.1 but one or

more of the Fractionators gives no such notice (either because
7
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there has been no failure of such conditions as to it, or because
the Fractionator has elected to waive the condition), then the
Insurers may, as they may decide in their sole and unfettered
discretion, proceed with the Agreement with the non-withdrawing
Fractionator(s) based on the non-withdrawing Fractionator’s
proportionate share, as defined in Section A.2, of the settlement
amount. The procedures to be employed in the event that the
Agreement goes forward with fewer than all four Fractionators
shall be established by further agreement of the Parties to this
Agreement. Under no circumstances will a Fractionator that
elects not to participate in this Agreement be entitled to any
release or other consideration from any Insurer as provided for
in this Agreement.

3. If this Agreement is terminated by reason of
failure of any of the conditions specified in Section C.1 or if
this Agreement otherwise is not fully consummated and effected:

(a) Except as otherwise provided in this
Agreement, this Agreement shall have no further force and effect
and all negotiations and proceedings connected therewith shall be
without prejudice to the rights of the Fractionators and the
Insurers; |

(b) The Insurers and Participating Plans shall
have no right to damages or payment as a result of the failure to

consummate the Agreement.
- B
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q. The Insurers shall have no right to damages or
payment as a result of the failure to consummate Ehe Agreement.

D. REPRESENTATIONS, WARRANTIES AND COVENANTS.

1. Each Insurer severally represents and warrants to
each Fractionator as follows: (1) it has the legal power and
authority to enter into and perform all of the obligations under
this Agreement on its own behalf; (ii) the execution, delivery
and performance of this Agreement on its own behalf have been
duly authorized and approved by all required action on the part
of the Insﬁrer: (iii) the execution and delivery of this
Agreement by it on its own behalf and the performance of its
obligations hereunder will not violate its governing documents or
other agreement to which it is a party or any law, regulation,
order, rule or ordinance to which it is subject; {(iv) no consent
of any third party is required for the execution and performance
of this Agreement on its own behalf; and (v) this Agreement has
been duly executed and delivered on its own behalf and is its
legal, valid and binding obligation enforceable in accordance
with its terms, subject to bankruptcy, insolvency, fraudulent
conveyance, reorganization, moratorium and similar laws, now or
hereafter in effect, affecting creditors’ rights and remedies
generally and to general principles of equity.

2. Each Insurer severally (i) represents and warrants

to each Fractionator that it either has the legal authority to
9
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bind to this Agreement the Participating Plans that it
represents, or has or, by March 1, 1997, will have 6btained
releases from the Participating Plans that it represents which
are fully congruent in all material respects to the releases
described in Section B or (ii) agrees to indemnify, defend and
hold the Fractionators, their predecessors and successors, and
past, present and future assigns, trustees, subsidiaries,
divisions, affiliates, parents (and subsidiaries thereof),
officers, directors, agents, employees, attorneys and liability
insurance carriers, the Claimant Class members and their Related
Parties harmless against claims, including all costs, expenses
and fees, by the Participating Plans that it represents, to the
extent any such claims are within the scope of the releases set
forth in Section B hereof.

3. Each Fractionator severally represents and
warrants to the Insurers as follows: (i) such Fractionator has
the legal power and authority to enter into and perform all of
its obligations under this Agreement; (ii) the execution,
delivery and performance of this Agreement have been duly
authorized and apﬁroved by all required action on its pért; (iii)
the execution and delivery of this Agreement by it and the
performance of its obligations hereunder will not wviolate its
governing documents, any other agreement to which it is a party,

or any law, regulation, order, rule or ordinance to which it is

10
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subject; and (iv) this Agreement has been duly executed and
delivered by it and is its legal, valid and binding obligation,
enforceable against it in accordance with its terms, subject to
bankruptcy, insolvency, fraudulent conveyance, reorganization,
moratorium and similar laws, now or hereafter in effect,
affecting creditors’ rights and remedies generally and to general
principles of equity.

4. The representations and warranties of the parties
set forth in this Section D shall survive the consummation of the
transactions contemplated hereby.

E. EQUITABLE RELIEF.

The parties hereto expressly covenant and agree that
they will suffer irreparable damage in the event any of the
provisions hereof are not performed or are otherwise breached and
that each party shall be entitled as a matter of right (without
the need to prove actual damages) to an injunction or injunctions
and other relief to prevent a breach and to secure the
enforcement of such provisions. Resort to such equitable relief,
however, shall not constitute a waiver of any other rights or
remedies that the party seeking such relief may have.

F. EXPENSES.

Regardless of whether or not the transactions

contemplated hereby are consummated, the Fractionators, on the

one hand, and the Insurers, on the other, shall pay their own
11

W:\cclevin\baxter\settleme.doc, February 25, 1997, 2:58 EM



respective expenses (including, without limitation, the fees,
disbursements and expenses of its attorneys) in connection with
the negotiation, preparation and execution of this Agreement and
the matters contemplated hereby.

G. BEST EFFORTS.

The Fractionators and the Insurers (only to the extent
consistent with the fiduciary duties owed by the Insurers to the
Participating Plans) shall use their best efforts to cause the
settlement provided for herein to occur as promptly as
practicable following the date hereof.

H. THIRD PARTY BENEFICIARIES

The Fractionators, the Insurers and the Participating
Plans intend that each Claimant Class member be considered a
third-party beneficiary of this Agreement but only to the extent
of any release under Section B above in favor of that Claimant
Class member.

I. NO ADMISSIONS

Neither this Agreement nor any exhibit, document, or
instrument delivered hereunder, nor any statement in connection
with the negotiation, execution, orﬁimplementation of this
Agreement, is intended to be or shall be construed as or deemed
to be evidence of (a) an admission or concession by any
Fractionator or Claimant Class member concerning the merits of

any claim released hereunder, (b) an admission by the
12
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Fractionators of any wrongful actions or liability arising out of
or resulting from the Fractionators’ processing or distribution
of Factor Concentrates, or (c) an admission of coverage or a
waiver of any Releasing Party’s (or Releasing Party’s
subsidiary’s) rights, if any, to maintain that coverage for
HIV/AIDS or Hepatitis A or B care or treatment does not arise
under policies or other contracts for health or medical benefits
issued to any Claimant Class member or covering any Claimant
Class member.

J. NOTICES.

All notices, requests and other communications to any
party hereunder shall be given or made in writing and mailed (by
registered or certified mail or by overnight courier) or
delivered by hand as set forth on Schedule C or such address as
such party may hereafter specify for the purpose of notice to the
other parties hereto. Each such notice, request or other
communication shall be effective when, if delivered by hand,
received by the party to which it is addressed or, if mailed in
the manner described above, on the third business day after the
date of mailing.

K. SUCCESSORS AND ASSIGNS.

The rights and obligations of each party under this

Agreement shall inure to the benefit and be binding upon its
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successors and assigns and any entity to which its assets and
business may be transferred by operation of law or otherwise.

L. GOVERNING LAW

Because this Agreement applies to persons throughout
the United States, to ensure uniformity in interpretation and to
take advantage of a highly developed body of commercial law

familiar to the court presently presiding over In re Factor VIII

or IX Concentrate Blood Products Litigation, MDL-986, No. 93-

C7452 (N.D. Ill.), which has jurisdiction over all of the parties
to this Agreement pursuant to Section Q below, this Agreement
shall be construed in accordance with the laws of the State of
Illinois (excluding Illinois choice of law rules).

M. COMPLETE UNDERSTANDING

This Agreement supersedes any prior contracts,
understandings, discussions and agreements (including the
Statement of Principles executed by attorneys for the
Fractionators and several of the Insurers) between the
Fractionators and the Insurers and constitutes the complete
understanding between the Fractionators and the Insurers with
respect to the subject matter hereof.

N. MODIFICATION; WAIVER.

1. This Agreement may be amended or waived if, and
only if, such amendment or waiver is in writing and signed, in

the case of any amendment, by all of the parties hereto or in the
14
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case of a waiver, by the party against whom the waiver is to be
effective.

2. No failure or delay by any party in exercising any
right, power or privilege hereunder shall operate as a waiver
thereof nor shall any single or partial exercise thereof preclude
any other or further exercise thereof or the exercise of any
other right, power or privilege. The rights and remedies herein
provided shall be cumulative and shall not be exclusive of any
rights or remedies provided by law or at equity.

o. HEADINGS.

The section headings in this Agreement are for
convenience of reference only and shall not control or affect the
meaning or construction of this Agreement.

P. COUNTERPARTS.

This Agreement may be signed in any number of
éounterparts, each of which shall be an original, with the same
effect as if the signatures thereto and hereto were upon the same
instrument.

Q. CONSENT TO JURISDICTION.

The parties agree that all claims or controversies
arising out of this Agreement, or any of its terms, shall be

resolved by the Court presiding over In re Factor VIII or IX

Concentrate Blood Products Litigation, MDL-986, No. 93-C7452

(N.D. Ill.), and the parties hereby irrevocably submit to the
i5
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jurisdiction of the Court for purposes of resolving all claims or
controversies arising out of this Agreement, and waive any
objection which they may have concerning either the jurisdiction
or venue of the Court to the extent of such claims or
controversies.

IN WITNESS WHEREOF, each party hereto has caused this
Agreement to be duly executed on its behalf, as of the date first

written above.

Richard L. Berkman Mark Fischer*
Counsel for Baxter Healthcare

Corporation

Sara Gourley James Johnson*

Counsel for Armour
Pharmaceutical Company & Rhone-
Poulenc Royer, Inc.

Phillip Beck .
Counsel for Alpha Therapeutic
Corporation

Theodore Space*

Geoffrey R.W. Smith Jeff Swan*’
Counsel for Bayer Corporation

Geoffrey Taylor*
i6
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*The participating Insurers
represented by each counsel are
set forth in Schedule A.

W:\cclevin\baxter\ settleme.doc,

Kim West*

Gene Silverman*

Carolyn Clift*

Thaddeus Holt*
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINQIS
EASTERN DIVISION

FACTOR CONCENTRATE LITIGATION

SETTLEMENT AGREEMENT
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FACTOR CONCENTRATE LITIGATION SETTLEMENT AGREEMENT

This Settlement Agreement (“this Agreement”) is made
this _____day of. + 1997 by and between ALPHA
THERAPEUTIC CORPCORATION, GREEN CROSS CORPORATION OF AMERICA and
THE GREEN CRCSS CORPORATION (collectively, “Alpha”), ARMOUR
PHARMACEUTICAL COMPANY and RHONE-POULENC RORER INC.
(collectively, “Armour”), BAXTER HEALTHCARE CORPORATION and
BAXTER INTERNATIONAL INC. {(ceollectively, “Baxter”; which shall
also refer to Travenol Laboratories, Inc., and Hyland
Therapeutics, a division of Baxter Healthcare Corporation), and
BAYER CORPORATION and BAYER A.G. {(collectiwvely, “Bayer”; which
shall also refer to Cutter Laboratories, Inc., Cutter
Laboratories, a division of Miles, Inc., Miles Laboratories,
Inc., Miles, Inc. and Miles Inc.} [Alpha, Armour, Baxter and
Bayer shall together hereinafter be referred to as “the
Fractionators”] and the United States of America (“United
States”}, acting through the United States Department of Justice.

WHEREAS, the Fractionators have entered into a
conditional settlement agreement (tﬁe *"Claimant Class Settlement
Agreement”), a copy of which is attached hereto and incorporated
herein, with a settlement class (the “Claimant Class”) even

though the Fractionators, for the reasons set forth in the
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Claimant Class Settlement Agreement, deny any wrongful actions or
any liability to the Claimant Class;

WHEREAS, the United States believes it has certain
claims and causes of action against the Fractionators arising out
of the Fractionators’ processing and distribution of Factor
Concentrate to persons with hemophilia;

WHEREAS, the parties desire to reach a full and final
compreomise of any and all such claims and causes of action;

NOW, THEREFORE, in consideration of the covenants and
agreements herein, and INTENDING TO BE LEGALLY BOUND, the parties
hereby agree as follows:

A. SETTLEMENT AMOUNT; PAYMENT

1. The Fractionators shall pay to the United States
by certified checks made out to the Treasurer of the United

States the combined sum of $ in full and final

settlement, disposition, compromise and release of the matters
described in Section B subject to the conditions set forth in
Section C.

2. The Fractionators shall be responsible for the
settlement payment in the following shares: Alpha 15%, Armour
20%, Baxter 20% and Bayer 45%. The Fractionators’ obligations
hereunder are several and not Jjoint. The default of one
Fractionator shall not constitute a breach of the Agreement by

any other Fractionator, and no Fractionator shall be responsible
2
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to pay the share of any other Fractionator, except as
specifically provided herein.

3. The Fractionators’ payment shall be due on or
before the tenth. business day after the date that the Court’s
order approving the Claimant Class Settlement becomes “final.”
For purposes of this Section “final” means the completion of all
proceedings in the United States Court of Appeals and the United
States Supreme Court resulting from any appeal or appeals that
have arisen or may still arise from the Claimant Settlement
(including, but not limited to, the expiration of all deadlines
for motions for reconsideration or petitions for certiorari, all
proceedings ordered on remand, and all proceedings arising out of
any subsequent appeal or appeals following decisions on remand).

B. RELEASE.

1. The United States agrees, on behalf of its
agencles and instrumentalities, to waive, release and discharge
all claims, causes of action and administrative or other
proceedings against (1) each Fractionator, its predecessors and
successors, and past, present and future assigns, trustees,
subsidiaries, divisions, affiliates, parents (and subsidiaries
thereof), officers, directors, agents, employees, attorneys and
liability insurance carriers relating to or arising out of the
processing and distribution to Class Members of Factor

Concentrates as defined in the Claimant Class Settlement
3
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Agreement, and against (2) each Claimant Class member and his or
her family members, and their respective assigns,
representatives, estates, heirs, executors, trustees, attorneys
and administrators, and any trust of which any of them is the
settlor or which is for their benefit, on a theory of
reimbursement or otherwise, for recovery of payments made or
benefits provided, in the past, present or future, relating to
the care or treatment of Class Members arising from the use of
Factor Concentrates except the following:
(1) any claims or causes of action the United States
may have based on the obligations created by this
Settlement Agreement and
(2) any claims or causes of action that the United
States may have under the Internal Revenue Code,
Title 26 of The United States Code.
2. This waiver, release and discharge shall take
effect upon payment of the funds described in Section A,

C. CONDITICNS; TERMINATION

1. This Agreement is expressly conditioned on each of
the following conditions being met:
{a) Within 90 days after the execution of this
Agreement the relevant liability insurance carriers for the
Fractionators, as determined by each of the Fractionators, agree

that the execution of this Agreement and its implementation by
4
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each of the Fractionators, respectively, would not contravene any
insurance policy provisions and/or other agreements between the
Fractionators and their respective insurers governing the
entering into settlements by insureds. It shall not be a
condition of this Agreement, however, that the Fractionators’
liability carriers agree that they owe coverage for the Claims or
for the Settlement.

(b) Final court approval and distribution to the
Claimant Class of the settlement funds under the Claimant Class
Settlement as defined in section A.3.

2. It o.ne, two or three Fractionators give(s) written
notice that it will not participate in the Agreement because of
the failure of one of the conditions of Section C.1 but one or
more of the Fractionators gives no such notice (either because
there Ahas been no failure of such conditions as to it, or because
the Fractionator has elected to waive the condition), then the
United States shall proceed with the Agreement with the non-
withdrawing Fractionator(s) based on the non-withdrawing
Fractionator’s proportionate share, as defined in Section A.2, of
the settlement amount. The procedures to be employed in the
event that the Agreement goes forward with fewer than all four
Fractionators shall be established by further agreement of the

Parties to this Agreement,.

5
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3. If this Agreement is terminated by reason of
failure of any of the conditions specified in Section C.1 or if
this Agreement otherwise is not fully consummated and effected:

{(a) Except as otherwise provided in this
Agreement, this Agreement shall have no further force and effect
and all negotiations and proceedings connected therewith shall be
without prejudice to the rights of the Fractionators and the
Insurers;

(b) The United States shall have no right to
damages or payment as a result of the failure to consummate this
Agreement.

4. The United States shall have no right to damages
or payment as a result of the failure to consummate the
Agreement.

D. REPRESENTATIONS, WARRANTIES AND COVENANTS.

1. The United States Department of Justice represents
and warrants to each Fractionator as follows: (1) it has the
legal power and authority to enter into and perform all of the
obligations under this Agreement on its own behalf and on behalf
of the United States and its agenciés and instrumentalities; (ii)
the execution, delivery and performance ¢f this Agreement have
been duly authorized and approved by all required action; (iii)
the execution and delivery of this Agreement on behalf of the

United States and all its agencies and instrumentalities and the
6
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performance of its obligations hereunder will not violate its
governing documents or other agreement or any law, regulation,
order, rule or ordinance; (iv) no consent of any third party is
required for the execution and performance of this Agreement; and
(v) this Agreement has been duly executed and delivered and is a
legal and wvalid obligation, binding the United States and all its
agencies and instrumentalities enforceable in accordance with its
terms.

2. Each Fractionator severally represents and
warrants to the United States as follows: (i) such Fractionator
has the legal power and authority to enter into and perform all
of its obligations under this Agreement; (ii) the execution,
delivery and performance of this Agreement have been duly
authorized and approved by all required action on its part; (iii)
the execution and delivery of this Agreement by it and the
performance of its obligations hereunder will not violate its
governing documents, any other agreement to which it is a party,
or any law, regulation, order, rule or ordinance to which it is
subject; and (iv) this Agreement has been duly executed and
delivered by it and is its legal, valid and binding obligation,
enforceable against it in accordance with its terms, subject to
bankruptcy, insolvency, fraudulent conveyance, reorganization,

moratorium and similar laws, now or hereafter in effect,

7
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affecting creditors’ rights and remedies generally and to general
principles of equity.

E. EQUITABLE RELIEF.

The parties hereto expressly covenant and agree that
they will suffer irreparable damage in the event any of the
provisions hereof are not performed or are otherwise breached and
that each party shall be entitled as a matter of right (without
the need to prove actual damages) to an injunction or injunctions
and other relief to prevent a breach and to secure the
enforcement of such provisions. Resort to such equitable relief,
however, shall not constitute a waiver of any other rights or
remedies that the party seeking such relief may have.

F. EXPENSES.

Regardless of whether or not the transactions
contemplated hereby are consummated, the Fractionators, on the
one hand, and the United States, on the other, shall pay their
own respective expenses (including, without limitation, the fees,
disbursements and expenses of its attorneys) in connection with
the negotiation, preparation and execution of this Agreement and
the matters contemplated hereby.

G. THIRD PARTY BENEFICIARIES

The Fractionators and the United States intend that

each Claimant Class member be considered a third-party

8
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beneficiary of this Agreement but only to the extent of any
release under Section B in favor of the Claimant Class member.

H. NO ADMISSIONS

Neither this Agreement neor any exhibit, document, or
instrument delivered hereunder, nor any statement in connection
with the negotiation, execution, or implementation of this
Agreement, 1s intended to be or shall be construed as or deemed
to be evidence of (a) an admission or concession by any
Fractionator or Claimant Class member concerning the merits of
any claim released hereunder, (b} an admission by the
Fractionators of any wrongful actions or liability arising out of
or resulting from the Fractionators’ processing or distribution
of Factor Concentrates, or (¢) an admission of coverage or a
waiver of the United States’ rights, if any, to maintain that a
Class Member does not qualify for federal benefits.

I. NOTICES.

All notices, requests and other communications to any
party hereunder shall be given or made in writing and mailed (by
registered or certified mail or by overnight courier) or
delivered by hand as set forth on Schedule A or such address as
such party may hereafter specify for the purpose of notice to the
other parfties hereto. Each such notice, request or cther
communication shall be effective when, if delivered by hand,

received by the party to which it is addressed or, if mailed in
9
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the manner described above, on the third business day after the
date of mailing.

J. SUCCESSORS AND ASSIGNS,

The righté and obligations of each party under this
Agreement shall inure to the benefit and be binding upon its
successors and assigns and any entity to which its assets and
business may be transferred by operation of law or otherwise.

K. GOVERNING LAW

Because this Agreement applies to persons throughout
the United States, to ensure uniformity in interpretation and to
take advantage of a highly developed body of commercial law

familiar to the court presently presiding over In re Factor VIII

or IX Concentrate Blood Products Litigation, MDL-986, No. 93-

C7452 (N.D. Ill.), which has jurisdiction over all of the parties
to this Agreement pursuant to Section P below, this Agreement
shall be construed in accordance with the laws of the State of
Illinois ({excluding Illois choice of law rules).

L. COMPLETE UNDERSTANDING

This Agreement supersedes any prior contracts,
understandings, discussions and agreements between the
Fractionators and the United States and constitutes the complete
understanding between the Fractiocnators and the United States

with respect to the subject matter hereof.

10
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M. MODIFICATION; WAIVER,

1. This Agreement may be amended or waived if, and
only if, such amendment or waiver is in writing and signed, in
the éase of any amendment, by all of the parties hereto or in the
case of a waiver, by the party against whom the waiver is to be
effective.

2. No failure or delay by any party in exercising any
right, power or privilege hereunder shall operate as a waiver
thereof nor shall any single or partial exercise thereof preclude
any other or further exercise thereof or the exercise of any
other right, power or privilege. The rights and remedies herein
provided shall be cumulative and shall not be exclusive of any
rights or remedies provided by law or at equity.

N. HEADINGS.

The section headings in this Agreement are for
convenience of reference only and shall not control or affect the
meaning or construction of this Agreement.

0. COUNTERPARTS.

This Agreement may be signed in any number of
counterparts, each of which shall be an original, with the same
effect as if the signatures thereto and hereto were upon the same

instrument.

11
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P. CONSENT TO JURISDICTION.

The parties agree that all claims or controversies
arising out of this Agreement, or any of its terms, shall be

resolved by the Court presiding over In re Factor VIII or IX

Concentrate Blood Products Litigation MDL-986, No. 93-C7452 (N.D.

Il11.), and the parties hereby irrevocably submit to the
jurisdiction of thé court for purposes of resolving all claims or
controversies arising out of this Agreement, and waive any
objection which they may have concerning either the jurisdiction
or venue of the court to the extent of such claims or
controversies.

IN WITNESS WHEREQF, the parties hereto have caused this
Agreement to be duly executed on its behalf, as of the date first

written above.

Richard L. Berkman Civil Division
Counsel for Baxter Healthcare United States Department
Corporation of Justice

Sara Gourley

Counsel for Armor
Pharmaceutical Company &
Rhone-Poulenc-Rorer

Phillip Beck
Counsel for Alpha Therapeutic
Corporation

12
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Geoffrey R.W. Smith
Counsel for Bayer Corporation

13
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SIDLEY & AUSTIN

A PARTNERSHIP INCLUBING PROFESSIONAL CORFORATIONS

ONE FIRST NATIONAL PLAZA

DALLAS CHICAGO, ILLINOIS 60603 WASHINGTON, D.C.
LOS ANCELES TELEFHONE 312 853 7000 LONDON
NEW YORK. FACSIMILE 312 853 7036 SINCAPORE
FOUNDED 1866 Tokvo

WRITEL'S CIRECT NUMBER

312/853-7694

February 25, 1997

BY MESSENGER

The Honorable John F. Grady
United States District Court

for the Northern District of Ilinais
219 South Dearborn Street
Chicago, lllincis 60604

_ Re: MDL-986
Dear Judge Grady:

. ‘Enclosed is a copy of the Fractionator Defendants' report regarding the
current status of the class settlement. o

Also enclosed is a separate report, accompanied by the affidavits of
counsel, regarding some rather disturbing developments involving reports to us of
threats of personal harm and property damage. This morning, | learned of a specific
threat made via a voice-mail message to an employee of Armour (now Centeon). An
- employee received an outside-call message yesterday at approximately 5:00 p.m.
Eastem, which said " Hello [name]. I'm calling to let you know | know who you are, |
know what you are and | know what you've done and the next time | see you you're

~ going to feel pain. | assure you of this and 1 will go out of my way to make sure you feel

the pain." This call has been reported to the local police in Pennsylvania.

We seek the Court's guidance 'arid advice with respect to how best to deal

'wi_th. these hatters- o ] _
Respectful/%t
5}'«1 L e

ra J. Gourley



'FROM :SIDLEY & AUSTIN 312 853 7e3s 1997,02-25 1@:55 HaE1 P.O3
4 .

SioLEY & AUsSTIN CHicaco

The Honorable John F. Grady
February 25, 1997
Page 2

cc: Richard Berkman (w/ enc., by telecopy)
Phillp Beck (w/ enc., by telecopy)
Geoffrey Smith (w/ enc., by telecopy)
Mark Meyer (w/ enc., by telecopy)
Nikki Calvano (w/ enc., by telecopy)
David S, Shrager (w/ enc., by telacopy)
Dianne Nast (w/ enc., by telecopy)

OOMAPCDOCSICHICAGOA 300338\t February 25, 1997 (8:19am)
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TN THE UNLTED STATES DISTRTCT COURL
FOR THE NORVUERN DISTRICT OF ILLINOIS
RASTERN DIVTSTON

—

IN RF:
FACTOR V1ilLL OR TX CONCENTHATE
BLOOD PHODUCTS LITTGATION

No. 93 C 7452
MDL-986

FRACTIONATOR DEFENDANTS® REPORT
TO JUPGE GRADY RE; SETTLEMENT

The fallowing reporf 1S submitted in response Lo the Courl's

request to counsel of February 7, 1997.
SUMMARY

The ftractionators are cormittad to making all rcasonable
efforls to successfully conclude the Settlomenl Agrecment sef
forth in the Class Nol.ce. ‘They alse believe rhal the setllement
can be finmlized because the "subrngation/re1mburaement" and
“eliqibi!ity“ matiers, on which the setllement is currently
centingent, can be tesolved Lo the satistaction ot both the
fractionators and the overwhelming majority of claimants.

NAs sel forth in greater delail below, the "privafc sector”
subrogation/reimbursement issue is virtually resolved and a
binding agreement is expected Lo be cxecuted by all nccessary
parties in March. resolution of the “public seclor”
reimbursement/subrogalion issue appecars Lo be the most "time-
sensitive” task yct Lo be completed. Resolution requlres acticn

by both the federal government snd at Lloast the majority of the




states, including those identiflcd as having a significant
interest. Admittedly, neither the tracrionators, Clans Counsel
nor Lhis Court can contrel their decision making process. That
docs nol mean, however, that Fhosc processes Arc subject to an
"open-cnded” time frame. while it may take two to tLhree more
months to reach an agreement in principal on this matter, and
another month to cnter into binding ayreements, it is Likely that
within that time frame, and probably sooncr. the partics will
know whether such agreements can be reached. Indeed, 1T 1S
probable that it will he known long befare then if the problemns
cannot be solved. The fractionalor detendants propose, therefore
rhat the partics [ile reports wilh the Courl on April 1 and, it
macessary, again on May 1, advising the Court of the status ot
these ongoing naegotiations.

class Counacl lhave shared with ~ounsel for the [ractionators
a "working draft" of a proposal thah would permit individual
claimants to establish "special needs rrusls®” allowing them to
benefit trom the sertlement payment without requiring them to
forfeit currenl Medicaid penefits or preclude them trom seeking
such bercfits in the fulure. Reports from the Sattlement
Administratour on the survey previcusly sent Lo current claimanls
jndicate Lliat abt lcast one-halif (anﬁ,pcrhaps more) of those who
receive some such benefils ave alresdy considered icgally
"disabled” and, theretore, qualified to astablish special nceds
trusts. Many other claimanis are likely to be able to apply

-
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Lhejr setfrlement payment fto "cxompt" assets li.g. assets which
are not considered in determining current or fulure Medicaid
eligibility). Thus 1L appears that most claimants will be ablc
Lo accept the settlement payment withoutl compromlsing Medicaid
eligibility even if iL not possibie promptly ta cnact [ederal
leyislation to address this specific probiem.

A. Private seclor =ubrpgation/reimtumrsemcnt.

For the last several months the [rac-ionators have heen
negoliating with insurance companics representing the vast
majority ot privately insured persons in rthe Uniited Stares.
Those negotiations have led to an ayreement TO be signed belween
the [ractionators and insurers representing approximataly 150
million "insured lives" in the United States. Under this
agreement, claims Lot subrogation/reimbursement hased on Lhe
frealment ot HIV infections rclaled to the use of clotting factor
concontrates will be extinguished. As third party beneficiaries
ot rhis conlract, individual claimants (who opl into the
settlement! will no longer face polential tiability to these
insurers from their $100,000 settlement payment.

B. pPublic sectox subrogation/reimbursement.

The federel governmenl provides healthcare under various
programs o approximateily 35 millien Americans. Medicaid, »
juint tederal/state prograa, provides coverage to eporoximately

another 35 million Americans. The fractionarers have made public




their willingness Lo enter into an aiialogous agreement with these
public sector "insurers."

Discussions with the "public sector insurers” began shortly
after ii became clear to the fractionators Lhat it would be
possible to reach a satisfactory agreement with the private
insurers. Unavoidably, negotiations with goverament entities are
more complex that those iLnvolving only private scctor entities.
tor exanple, it must be determined (often through inquiry) who,
within a government centilty, has the authority to conter into such
agreements and with whom detailed substantive discussions should
be held. Contacts willi The appropriate otticials have alrcady
Ltaken place asnd more are being scheduled. Defense counsel and
Class Counsel expcct to determine within the next twn months
whether Lhe tederal yovernment and a satisfactory percentage of
the stale governmenCs are willing Lo enter into an agroement
along Lhe lines noted above.

1f, regrettably, it becoumes clecar ‘hat the answer is no, the
tracticnaters will advise the Court inwaediately. In all events,
the tractimnators are prepared to file repocts with the Court on
April 1 and May 1 advising it of the slLetns and proyress being
made toward resolutien of Lhis issue.

. Docelerated Claims Processing.-

In light of the toresgoing, and to accelerate, Lo the extent
possikle, Lhe actnal payment of settlement fiinds, the
fractionators propose that Lhe remaining tasks necessary to c<lose

4



the settilement begin now on multiple patalilel tracks. First and
foremost, the fractionatars proposc that, consistent with the
contidentiality provisions of the scttlement ayresment, a process
be established that will allow the meritls of individual claims to
be determined as s00n as possible, including rhe resolution of
any potential disputes relative to those c¢laims. The
tractionators believe that they and Class Counsel can and should
agree on specific timetahles for compleling this task. These
deadlines, although they must be reasonable, shoud.d allow
individuae! claimants to recelive Lheir settlicment payment as
prowptly as possible. Other tasks that should be accelorated
are: \
L. Finalize the ADR proceduzes and have the Court approve
thenm.
2. Have a hearing (if needed] on any claims rejectaed by
Lthe ATIM proarss,
3. Finalize Lhe necessary releases and have Lhe Court
approve LtLhemn,
4, Pertcct the plan for "master” special nceds LIUSTS.
o, "Ectablish®” master special reads trusts in each state.
6. Seok local court "pre-approval™ ot special needs trusts
1n cach sta.e; presumably on soue "~onsolidated” basis.
The fractionators helieve that Lhe settiement can be
implemented. Moreover, in Llight of Lhie overwhelming acceptance
o[ this sarflement by potential class wembers, nvery effart must

5
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[ hereby certify that on Fehruary 24, 1997, in accordance with paragraph
8(A)1. of Prctrial Order No. 2 in MDL 986, [ caused the foregoing document to be scrved by
guaranteed overnight delivery on plaintifts' counsel:

David S. Shrager, Esq.

Shrager, McDaid, Loftus
Flum & Spivey

12nd Floor

Two Commerce Square

2001 Market Steeet

Philadelphia, PA 19103;

Dianne M. Nast, Esq.
Roda & Nast, P.C.
Suite 301

36 Cast King Street
Lancaster, PA 17602

Debra A, Thomas, Esq.
221 Nocth LaSalle Sirect
Room 1154

Chicago, IL 60601; and

Ross M. Goodman, Esq.
Levin, Middlebrooks, Mabie,
Thomas. Mayes. Mitcheil

& Papantonio, P.A.

226 S. Palafox Srreet
Pensacola, FL 32501

and to be served by guaranteed overnight delivery an the following detendants' counsel:

Richard L. Berkman, Esq.
Dechert, Price & Rhoads
1717 Arch Street, #4000
Philadelphia, PA 19103-2793
Counsel for Baxter Healthcare

Duncan Rarr, Fsq.

Q'Connor, Cohn, Dillon & Rarr
101 Howard Street, Fifth Floor
San Francisco, CA 94105-1619
Counsel for Miles. Inc,

Mark C. Meyer

Cuaningham, Meyer & Vedrine, P.C.
2100 Manchester Road, Suite B-1050

P.O. Box D88

Whealon, IL 60189-0988
Counsel for National Hemophilia
Eoundation

avid 1. Bell, Ksq.

Knapp, Pctersen & Clarke

500 North Brand Boulevard, 20th Floor
Gilendale, CA 91203
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Roger K. O'Reilly, Csy,

Law Offices of Roger K. O"Reilly
1776 S. Naperville Road

Suire 206-A

i*.Q. Box 5039

Wheaton, IL 60189

Foundation

Claudia Hunter, Esq.
Hunter & Waish

83 Atlantic Avenue
Boston, MA 02110
Counsel for Defendant
Dr. _Doreen Bredler



Pamela L. Gellen, Esq.

Towis & Gellen Peter C. Knight, Esq.

200 W. Adams Morrison, Mahoney & Miller
Suite 19500 250 Summer Street

Chicago, IL 60606 Boston, MA 02210

Counscl for Miles, Inc, Counsel for Defendant Peter H. Levine,
and liason counsel M.D.

Nikki Calvano, Esq. Douglas Dworkin, Esq.

U.S. Department of Justice Amold & Porter

Torts Branch, Civil Division 555 12th Street NW

1331 Pennsylvania Avenue Washington, D.C. 20004-1212
National Place Counsel for American Red Crosy
Room BOO6N

Washington, D.C. 20004
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Sara J. Gourley
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Febxuary 25, 1997

The Honorable John F. Grady
United States District Court
thited States Courthouse

219 Bcuth Dearborn Streec
Chicago, IL 60604

;Re: avelo Dig ing I mencatie Settle

Dear Judge Grady:

Late last week we bacame aware of certain developments
that we believe we must bring te your attention, pursuant to Rule
3.3 of the Rules of Professional Conduct, U.S. District Court for
the Northerxrn District of Illinois. We also seek your advice as
te how best to prevent these developments from disrupting our
implementation of the class settlewment.

The Committee of Ten Thousand, ir conjunction with
lawyers Thomas Mull, Charles Kogzak and Warren Radler, haa been
 helding town meetings ‘that we believe are calculated to encourage
‘ class members to opt-out of the sertlement. Moreover, we believe
_that at lemst part of the srcated bases for encouraging cpt-outs
‘12 misinformation. In addition, claes counsel hae reported to us
that the Cemmittea of Ten Thousand has made certain demands _
relating to the settlement, which if not met will result in a
course of action that includes threats of property damage to the
fractionator defendants. In addition, soma individuals have.
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allegedly threatenad physical hazm to certain counsel involved ig
the proceedings before you. _ '

Attached as BExhibit A 1s a seven page memorandum on the
stationery of Charles RKozak addressed ap a letter to the
hemophilia community. This was made availasble to everyone who
attended a meeting of che Michigan Hemophilia Foundation on
February 13, 1997. We receivad a copy from NHF counsel Mark
Meyer, who was invited to and did attend that meeting. The
actached letter satg forth misinformation ineluding allegations
about Cutter infusing chimpa with AHF in 1981, while fatling to
diaclose the results of the invescigation into that issue ordered
by the Court. (gee letter from David Shrager to the Court dated
January 14, 1937, totally rebutting such allegatione.)} It also
encourages people Co opt-out of the settlement and write the
Court. It gives a 1-800 number for them to call at Mr. Radler‘s
firm.

Alsc attachad as Exhibit B is a notice of a meeting
that was held in St. Louis and Kentucky on February 15, 1397
sponsoxed by COTT. Clasa counsel Jan Adams attended the meeting
in St. Louis. The St. Lowis group was connected by audio to che
Kentucky meeting with Thomas Mull, Charles Kozak, Warren Radler,
Wayne Swindlehurat from COTT and othexs. Jan Adams has indicated
that she has an eudiotape of this meeting. A videotape was
‘reportedly prepared at the Kentucky meeting.. We understand that
the same memo that was passed out in Michigan (or a very similar
.one) was also passed out in St. Louis and Kentucky.

As get forth on the attached affidavits, Jan Adans
called Phil Beck, Geoff smith, Rick Berkmar and Sara Gourley and
reported on a comversation on February 20, 1997 with Dana Kuhn.
Accoxrding to Myr. Kuhn, the COTT board has developed a plan of
action if che defendants do not fund an escrow account by
March 31 and issue checks by June 1, 1997. This plan of action
includes seeking masaive opt-oute amnd property damage to
defendants’ businesses. 1In addition, some individuals have -
allegedly threatened physic¢al harm to certain counsel before this
Court. This Court should be aware that prior property damage has
occurred (gee attached Exhibit D, article from the March S, 1956
edition of the South Bend Tribune reporting on the vandalism
againat Bayer}. Mr. Kuhn eaid the vandalism dope to Bayer would
be *child’s play” compared to what is contemplated, which might
reslt in *"casualties*. : :

"Ag this Court is well aware, Measrs. Kozak and Mull
were both membera of the Steering Committee, although we are
infermed that Mr. Kozak has resigned. Membera of COTT have also
appeared several times before this Court with regard to the
proposed settlement. '
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DECHERT PRICE RHOADS TEL:215 994 2222

S, 1997

We and our respective cliente are concerned that the

developmen
ability to

ts described in this letter will unduly hanper our
move farward wich the settlement. While counsel for

both plaintiffes and defendants are submitting reporta on the

progress o

£ the settlement, and remain committed tg raascnable

measureg for bringing the gettlement t& a conclusien, it isg

difficult

for the partiea and their ssungel to proceed

effectively in an atmosphere of threats and intimidation.

It ia also impoxtant for this Court to preserve its

authority over the class selttlement and- the dispamination of
information to ¢lass members and ovexr the lawyers and parties who

P. 002

appear before this Court. JSee Erhardt v. Prudential Group, Inc.,
629 F.2d 843, 846 (2nd Cir. 1980); Kleiner v, First National Ban
of Atlanta, 751 P,.24 1193, 1203 (lith Cir. 1985); Georqgine v,
Amchen Products, JIpc,, 160 F.R.D. 478, 490 (E.D.P.A. 1995).

Wa thought we ought to bring this information to che

" Court‘s attention immediately by latter before discusgsing thie
issue when we speak to you this aftéernocon. Thank you Ifor your
consideration. ' . - :

RLB/zm
Enclosures

co!

Respectfully,

Ao

Richard L. Berkman
On behalf of the
Fractionator Defendancs

Philip §. Beck, Esquire

Nikki calvano, Paquire

Bara J. Gourley, Esquire

Mark C. Meyer, Esquire

Dianne M. Nast, Esguire

David 8. Bhrager, Esquire
Geoffrey R.W. Bmith, Esquire -
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(AL A04) 2424410

ENT ,
Letter To Hemophilia Community
REr update regarding theories of Liebility in HIV/Hemophilla
Litigatien < t

We think it is timely to communicate to each of you, the
information you may naed to £inally decide whether or not to accept
the offar of $100,000 from the Fractiohators. 'We will attempt %o
very suceinctly and nriefly relate to you the significant
evidentiary facts uncovered to date which may assist you, in view
of Judge ¢rady’s statements 2+ the Fairness Hearing that he would
be very liberal in allowing those people who were advised DY
atterney’s that they racd viahle, standwalone cases. to opt aut of
the settlemant, even though they had sent in opt in forms, aor had
failed to send in any form at all. - .

STATUTE OF LIMITATIONS

 Racently, a menber of your community, Terry Rice fIom Maine.
prought te our attaention &n ingenious arqument. which upon further
raegearch, has -showh significant prompise. Basically. at sona point
in time,. the Fractiopators had a-duty to "voluntarily;re_caljl their
non-heat treated products.’ This nay have bean in . March.1984, when
the HIV virus was identified, august/octobe? . 1984, when the cpc
published the results of their Pprototypse PLISA testing on 200
Hemophiliacs which disclosed 753 positivity in Type A’s and 40%
infection in Type B’s, OT in May 1985, vhen the Lirector of  the
FDA, Dr. Harry Méyer demanded the surrender of the non-heat
treatment licenués from the Fractionators. However, r¢qar41888_°f
when this .point in tine arose, the FDA GCuidelines geverning
voluntary recalls stipulate that £he -Consuner must pe NOTIFIED of
the praduct recall. apparently, this FOR position wa® recently
. painforeed by an afficilal at & meeting where TerITy Rice was
present. Clearly, the Practionators failed to recall. this
obviousely contaminated preduct, evon atter beat created products
were on thae market in February, 1984, because they did net want to
glve notice to the Hemophilia Communidty that they ware aware aof
lots into whioh donors had tested positive tor HIvV, had baeen used
by individuals 3in the Community. This would have immediately
_ aroused the conscicusness of the Community, resulting 1in volunineus
‘yitigacion .against the companies invelved in the notice. This
would have rasulted in an entirely different ‘1itigation scenario.
because the Plaintiff would have & prima facie case, with the Jury

peing aware of the capability of the Defendants to trace tha donors .
. into the recipients; end ©o identify the particular Frag¢tionator .
implicated in the contq.mj.nated lots. - - :

 EXHIBIT
A
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their own Negligence, upti) this situation is rectified, the
Statute of Linitatione should not' commenca running.

We have reaantly obptained whe affidavit of pp. Ednund
Pellegrino, wha is an expert on Madica) Ethics, and whe wag present
at the neeting whers br, Pandergast and ether FDA starr mepbers
discussgd the Fractionator Sbligations under -the Voluntary Recall
Regulations. He agrees that the Fractionators haa an obligation to.
Recall angd to warn aof the obvious increased risk or their ARF
products ip July or 1982, and that the FDA’s. poeition is that
notice pust be given to the end user of the awr products.

Concentraras wyore the cauge of Mr. Waage’s HIV infegtion, and
further, that HIV infection will cause AIDS. 1f the jury decides
‘that Cutter wag quilty.ot.this-conduct,,the Stacute or lizmitations
“is tollgd{.unless.thelPlaintirfgwas "UTTERLY UNREASONABLE"™ in. the

discovery ‘of nig cause: of "action.. o coe '

: This decision may be the~"finai shove™ over the abyé; for the
Practionaters. 1t is Particularly sigmificant for several reasens.

1. The peoor underwpanned and outgunned Plaintiff’c lawyer
aldn‘t know the pertinent law, Put despite this, ‘the .
. Suprame Court Applied law and argument en behalf of the
Plaintitf aven though tha Plaintifz’s lawyer did note evan
" make this argument in the lower court. ‘

Priately, their is a duty to disclose relevane

information soncerning riska, o the physician and/or
Patient. Failure to fulfill ehis quty, will .agtop the
Practionator ITom asserting whe Statute of Limitationg
as a defense, unless the Plaj ag , -
UNREASONABLE" in the discovery of his cause of action.
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3. Even though the Plaintiff and Cutrer eptered {nto a
settlement and dismissed the appeal prior to the
Court’s decision, the|sSupreme Court of Alaska felt that
the decision wvas of sufficlent public importance to
Warrant it’s publication despite the settlement.

In our judgment, this decision sends a clear signal to the
Fractionators that' at least  one Stats Supreme Court has found

::audulent concealment in just the "bare bonas” record submitted to
emc' *
e :

The evidence has raised very strong inferencas that threae of the
Fractionators, Bayer A.G, Baxter and Alpha vere engaging in the
practice . of combining the plasma pocls containing Xnown,
promiscuous homosexual donors with pools used Lo manufacture ANF.
This undoubtedly resulted in a|product which wae at nuch higher
risk for the trasmsmission for HIV. Further, when the CDC
investiqated the saurce materialibeing used by the Fractionators in
July, 1982, the Practionatorsm, led by Michael Rodell of Baxter,
formed a conspiracy of silence, and concealed the use of these
extremely high risk donors from the CDC. This conspiracy continued
throughout the AIDS epidemic, ' The Practionators, through their.
Responsihle Heads, used this coalition to prevent timely varnings,
widespread use of Heat Treated products avallable by March 1983,
introduction of surrogate testing, voluntery recall of non heat

. treated products, influencing the NHF to discourage litigation
‘again the MASAC or the Practionators or treaters, and continued
recommandations by the NHF to continue use .of zontaminated
products, even when donors who had died af AIDS were i{dentified as
having donatad into ARFf lots. o -

- Industry decumentsz have revaealed that even after the FOA
inforaed the Fractionators that a prototypa HTLV-II]l tast vas being
used by the NIH and that the HIV virus had been identified on May
7, 1984, Ikdustry continued to market non-heat treated AHP produced
from unscreened plasma. Even more amazing is the fact thet by this
time, every Fracticnatoir had @ heat treatment license.

It is our opinion that the failure to warn of thase lncreased
risks through use of these donors known to be at very high risk for
viral ctransmission (including prisoners, skid rew inhabitants,
I.V.darug abusers/Prisoners) even as far back as 1978, provide a
compelling case for virtually every consumer of these products whe

.has beceme HIV infected as a result of using thenm.

. Recent studies have demonstrated thaz Hemopniliacs nave been
'Infected with a rare strain of Hepatitis:C, seen only:in ofie other
group. of at risk populations in the U.S., with .notable freguency,
' I.V: drug abusers. Hemophiliacs who are HIV + are seven times more -
liKely to. carry this particular strain of HCV than HCV 'transfusion

.3
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infectaq POPULlations in general. It is now becoming clear thact the
Fractionators were uging substantial numbers of I.V. drug abusere
88 plasma donors. The "Myth® that "paid for" plasma vas safer than
vclum_:eer blasma was Just that, a carefully conceived public
relations deception, Perpetuatad by the Fractionators threougn their
paig "experts* in thia field, over the years.

It -i8 our fureher' opinion, that' the Pr'actiox_ntozs hava 5o

on the marker, we would knov' for certain whethar warnings would
have baan effactive with regards to this particular Flaincisge.

Likewise, 12 pnysicians had been informed of tha trye risk of

vizal transmission of thase deadly ‘Products, even as far Baek ag

. the latae Seventies, they would PXobably net havae prescribaed these
produgts for their Patients (or dogs). - : ' B

Incidentally, even the Defendant’g own ePideniolagical studies
demongtrato that Factor IX users were not infected until Decamber,
1983, alnost ons yoar after it is Undisputable that wvarnings were
appropriate. Since only. 40t of Hemophilia B - patients were -
evantually sero-positive, it ig prima facie evidence that warnings
would have pravented irifaction of ‘this 'suﬁ-group of patients.

. Therefor, we gsee no reason for- any Sero-positive Hemophilia B
patient to OPt in to the settlaement for avidentiary reasgens.

to the PpA BEI2ening requirements for production of AHF products
manufactured after the requirements were in place. fThis is just
Ghother example of the Cavaliar attitude and conduct of the

Fractionator cCartal towards the health .and ‘safety - of - thair
.consumers of so called “Ethical, Biclogical” Blood Products. .

THE ZDA DEFENSE

It is becoming increasingly clear thgt the FDA wvas improperly
influenced by the Fracticnators in tnat they allowed .them *3
continue uging donors with a history ef viral hepatitic 1in the
pProduction af AHP even arter July 1982, when Chaesea dqnorS,_ were .
Clearly identifjed by the <pCc as being " at rigk for AIDS
transmission. Furtner, these donors bad..been . speciticaliy
Prohibited  from donating. blood or-plasma by FDA Tegulations dating
back te 1972, 1 adédition,  the Medical literature had warmed
‘against using - prisoners or Homosexuals' as donors - from 197s. -
Neverthales=, the. FDA permitted the ‘Fracﬁionators.-to._u;ae“_throag .

4
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d°‘}°1'5 right through the AIDS epidenmic, thereby insuring virtual
universal viral infection with Hepatitis or HIV in the Hemophilia
Community. However, recent developments indicate that the FDA Day
be becaning awvare that the wind has shifted, and will be la&ss
willing to side with Industry and fermer PDA employees, such as Dr.
Dennis Denohua, eor Dpr. David Arcn=mon, who sold ost to the
Fractionaters, at the expense of consumers.

AEE VIRAL INACTIVATION THEORY

Recent informal conversations with Dr. Ed Shanbrom in Jepan ‘have
been vary helpful in understanding the issues invalved with these
theories. sShanbrom (the inventor of AHF productg) states that he
gffared tha Fractionators a Detergent inactivation process etarting
in l97s, _because he realized tha risk of using pooled plasna
products in human .subjects, where viruvses of unknown propensities
lurked. He was rebuffed by all Fracticnators with the exception of
Armour, which, accerding to sShanbrom was extremely close to a very
good detargent procsss in late 1982. However, when Dr. Michael
Rodell cane over from Baxter in. March of 1983, Armour shut down
this project forever. Dr. Tom Drees of Alpha admitted that his
conpany refused €0 use Shanbrom’s proceas in 1982, much to their
latezr regree, when ATDS came along. New York Blood Center, Baxter,"
Alpha and Bayer A.G. later adopted the Detergent process developed
by shanbrom in 1986-7. Snanbrom related that he got the idea for.
his datargent process through studying Vaccines and Inmune Globulin
sterilization processes. .This is why the uge of -donore who are
necessary for Vaccine and Immune -Globulin Production, in the same
plasma pools being used for AHF produstion, is so.dangerous. Dr.
Tom Asher, former owner of Hemacare, a plasnmepheresis company, and
former member of the Board of Directors of ABRA, concurred with Dr.
Shanbrom, that this practice by the Practionstors was indeed

"ahocking”. Dr. Asher agreed to act ss an expert asgainst bhis
former colleagues, whan shown documents confirming this practice.

However, Dr. . Shanbrom stated that the theory that the
Fractionators should have heat treated their products prior to the
onset of the AIDS epidemic. 18 ’nonsénse™. The Fraotionators
pursued this process as a knea jerk response to the Behrenwerke
producta in Germany, because their lucrative European Markets.were
threatened. Behrenwerke daevaloped this heat treatment process to
make ‘a product freer. frem fibrinogen, and not specifically to
inactivate viruses. Shanbrom related that heat treatment is not.
really aeffective against viruses, and is currently prometing his
"Iodine" detergent process, which will eliminate ™"non-lipid" .

- viruses ag well as lipid vizuses accerding to Shanbrem. Secausa the

. Fractionaters will not buy. his patent, Shanbyom claime ve are

. looking at "The Band Played On Part II". He has agreed to act as

- a "Fact® witness -if subpoenaed by the Plaintiffs, which means he:
can give no expert opinions, but can give historical information,
which &may prove .very useful. in a e¥ial. In our . opinien,. the
‘Fractionators are terrified of sSnanbrom, and will not give him any

-
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credibility‘by Raking a deal with hip for his process, umed; this.
litigation ig concluded.

QIHER REVELOPMENTS

It is clear thamt a VeSt majority of the Plaintiffs rapreszented by
the Steermg Compittas, with the axception of Pric Weinbarg and Ron
Grayzel, have opted into the Sattlement. Tom My)] and Chuck Kozak
h.wg Tecently entered imeo & <co=counsel arrangement with the
National Lav Firm of Rivkin, Radler and Kremer. Thig tirm has 170
attorneys 'in officeg loeated in pasadena, .Nevw York, Chicago ang
Santa ‘Rosa. They have done primarily defense worx in the past.
They have considerable experience in the Mass Tort fielqa, defending

] Agent OQrange litigation ana 6o seale in the cp-7 rup
Litigation. They are  prapared to: invest the tine, monay and
pPersonnel to litigate these claims. some of YOU nay know Leslia
Grisham, a very able and dedicated. paralegal who has worked with
Charles R. Xezak on the Alverado Case. She will be working for the
Rivkin Firm oyus Of their Pasadena . Office, 8Xclusively on these
casesd. In our judgment, a firm of thig dedication and sjize will be
necassary to Praperly reprasent any ana all meritorioys Cages, of
wvhich there may be hundreds ia view of the recaent faceg described
in this compunicarien. : . '

Racently, a document Surfaced at Pulbright and Jaworgki, Bayer‘s
counsel, vhich raiseq the possibility thnat cutter was aware of ‘the
transmigeibiliey of AIDE through AHF by virtue of several
chinpanzees whe died of Pnuemocystis Pneunonia, and exhibitad T-
Cell imbalances, Presunably ag the result aof being infused with
Faetor vrir diiring the course of Cutter‘s Non A Non B viral
lnactivation Chimp Studies from 1979 to 1983. ODapositions of pr.
Schwartz, Nijle Mozen, and others involved are being completed
before January 1, 1997, as ordaered by Judge Grady. 1If this prevas
to be true, it woula have dramatic effect.on the total posture of
this entize litigation against payer A.G., the deepest pocket. We
will cry to keep al) or you informed or Tthe ‘developments regarding
this natter ag they oceur. '

I is our personal view that for the vast najority of cases,
the sum of $100,000 doliars is woefully inadequate. Ke say thigs
even considering the statuta of limitations defense being bandied
about so strongly by the Defendants.  However, {f the only.

- eonsidaration is when and how Much, and the merits of the case are
irmmaterial, then ang only then should sych .an offer .ba-acceprad.
We don‘t sge how the Fractionacers can sustain Dany mere "wicked
body blowe® syen as  "60 ' MINUTES", The Rivkin Firm, . Monkey
Docunmentsg, Conspiracy and Concert of -Action, Canscious failure to
recall, Thorough - Discovery, (chuyek Rozak has personally reviewed

6
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virtually every decypent produced to the Steering Committee, and
arranged for copying of every relevant document), recent HCV
studies, The Alaska Case etc. All of the iilegal, davious,
deceptive and reckless conduct perpetrated over the last 20 years,
is finally catching up with them. 'The day of reckoning may be fast
approaching, hence the gradually inereasing urgency to settle with
the Hemophilia Comnunity, rather than incur the risk of a
substancial, precedent setting verdict. MWa will do our best to
‘achfaeve a gatisfactory result in each of the cases we undéertaka
represantation.

The Rivkin Firm can be reached at 1-800-670-?.651
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LEGAL UPDATE

DATE: THURSDAY FEBRUARY 13, 1997
TIME: 7:00 pm to 10:00 pm

SPONSORED BY: THE COMMITTEE GOF TEN THOUSAND

EST -
THOMAS MULL, ESQ. of MULL & MULL, JOE ORTEGO &
WARREN RADLER OF THE RIVKIN, RADLER AND KREMER
LAW FIRM, AND WAYNE SWINDLEHURST OF THE COMMITTEF.
OF TEN THOUSAND

CQ.NM WAYNE SWINDLEHURST AT (517) 381 9241 or _'
the CO‘I‘I’ ofﬂce at (800) 488 2688 -

LQ.C&D__t Moorsbrldge Elementary Scho_ol B
7361 Moarsbridge Road
Portage, Michigan

The Committee of Ten Thousand is sponsoring this Town
Meeting because there has been so much new evidence
uncovered. We feel it. is critical that the community
have all of the facts when making decisions regarding
'~ the settlement, and future litigation against the

Pharmaceutical Comgaries: These Attorneys have z
wealth of mformatlon to share, concerning both the
current settlement and thls new ewdence

Here is an opportumty to have aII your questtons
: ' answered ‘ -

Map enciosed
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Honorable John F. Grady
United States District Court
- United States Courthouse

219 S. Dearborn Street

- Chicago, ILL. 60606

~ Re:MDL 986

" Dear Judge. Grady,

g081 P.16
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¥ LEGAL UPDATE

Date: Ssturday, February 15, 1997

Thone: 10:00 s.m. t8-2:00 p.a. .

‘Place! lﬁcthuthvd:tnﬂhu:ﬂnn.1341Bﬁunhlha:i:llﬂllhunﬂ.
' ) St-lduﬁs.ll()}chlnnﬁ) .

| é&%ﬂarSnImn&il:nqﬂﬁﬂsAsun&mhniﬁﬂbnniehnwoﬁ;a ‘
e cxtotance oith the Committes of Ten Thousand and The Kantuckiana

= Foundation. Ths local booke-up will be.at MeCarthy (see map on
revorss Eide). Eﬂnn:np&nlﬁaaha:dih&svuqrhﬁhnnaunﬁatneeUns.

Goest Speakers: . : :
Tlunnawhdhn.ﬁaq,ofldﬂﬂdznmﬂtlbocmmaﬁoanﬂ‘?ﬁnmuniuﬂﬂ:rofﬂma
mwmmmmmﬂwwswmo:m
Committee of Ten Thousand

'ﬂuzehnq]uua;soInnnhannvewﬁhuu:nnuunumut‘Ih:a[ﬁunim@iyﬁdoalﬂnq
the hemopbilia community has all of th factx when making dosisyons
nunnﬁhsjhe;:u&nmmu;nﬂjhmnehngnnunag!hmtd!gd=ﬂ=@hnl -

" plia ot tudhﬂnﬁea.11::3aﬂhtnzvahamaajnunuﬁnaQuuhuusnanno

6""
173 Cleemnrs’ Besutarw -
c":\!arniccl.-lno 6‘!01!‘
[ B 4 % a 1 1 E I s

‘-!-—F---ll--------------------------l'-""l"""'

EXHIBIT
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GUIDE TO FINDING OUR SCHOOLS

i« APM - Admmisraion Bulding, §111 Sonth Wesmpdga Avame
2 AMB - Anb_u!ynmémm!ym

s, CHS - Cemal Figh Schocl. $138 Scud Winmedgs Avemma

6. M8 - Central Middls School, 3305 Scuth Wesmadge Avems

7. HAV - Haveshill Elemenczy, 6633 Havezhill Arcmo

i LAK - Lake Center Elemesttary, 10010 Poresge Rosd

9. MRB - mepmmwpm

19, NMS -'NNMSMMMSM

1. NHS - Nosthem High Sctool, 1000 Idsho Strest

1. WAY - Wayize Elameatary, 3160 Wayles Avemc

15. WMS - Wast Middls School, 7145 BMourstxidye Road |

14. WOL - Woodlead Elementary, 1401 Woudlend Avemic

1. PCEC - PWWMMIOIGWHMMM
AA . Arizems Associates, 8051 Moonsbridge Road ’

&=

12: 59

HOB1 P.1S

Ty B |

My ) NGy
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AERIDAVITOF Pyuie S. BegK

1, Phllip S. Bock, having been duly sworn etute a3 (ollows:

1. [ bave perrunal knnwiedge of the facts seated helow apd if called 1o testify could

2. § am a pareney of the Ixw Grin Bartlit Beck Herman Palenchar & Scott and
represent Alptm Therpentic Corporation in ongotug hemophilia/ AIDS Ldgatton. Iam also
involvudmmgneummwmmmelmﬂhmu.

3, On Febwpary 21, 1997, ) received = telephone call from San Adams, who s a
member of plaintiffz” Steexing Committee. Ms, Adams informed me ahout a recept discassion
dndunththmHKﬁmlacmuﬁofbuswh:mwomplano(ﬂwsﬂﬂumnulmiwhsha
nﬁhudﬂuﬂoudofniremuo!uCumnﬁmeof'l'ennmdrcorl").

4, According to Ms. Adams, Mr. Eubn »xid the following:

a, COTT has decided that the final deadiine for che global scetlement is
March 31, 1997, At a minimum, the fractionaters most cserow money by thor date, In
addition, claintagts paust reccive their checks no (ater than fone 1,

b.  HtheMarch 31 depdline is ot met, COTT will exccum a fivepart plan:

® mwmenwheﬁmﬂmmm«omm | .

G ‘COTY will lannch an orgenized media campaign wling
mpomrs:hnthtfmomnhm'md thahem:phnl.naqnm—t:hhtnm:by
prommngah:gmdemmdthubrnkmg:burwmd

i) COTT will take o full-page advertisaments in The New York
Tm:l.USATo;:hY.mﬂanothﬂ_ pager thar Ms. Adamr could aoe remember. These ads will

EXHIBIT

e0'd =T N e
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ba similar ta che ads diracted againer Phillip Morris concesning tobacca products. Thay will
mephmumhu'ﬁumwmmn.‘ The ads will Lisr the fractionavers’ non-factor
concentrate products and call for 3 beycote. There will be a footnate to the shareholders
explaining thet COT'T gave the fractionazors fhir warning but that they ignoeed them
hc;dﬂg:hcrhemdpﬁcuwoddmmblc

GY) COTT will call for « boyoors of the factar concentrates made by
each fracticmeror in a sequence that reflects tuviuwofwﬁchcompmism"umkeg.” Baxter
is the weslecst and will b hit first, Alpha is secand, and Armour is third. Bayer is last, byt the.
boycott sgainst Bayer will bz langterm becanne COTT visws Bayer as che mom culpahile.
COlTsInteut'iouisweHentqpmmchangeinmrhuhué.-

) ooﬂmm.wdﬁ:m(wm‘mum
larer described as “ssbotepge™ designed for business incetruption. The resuls will make Lisa
Senreh’s eiforts at defacing Cumr’;iprupcﬂy look like “child"s play.” They “koow these will
be casualries * |

5. According to Ms. Adams, Dans Kuha also enld hee thae there hove been
physical threats voicad ngmut David Shragee, Duncean Baer and Rick Berkman, Peoplc- are
talking about “¢ye-foran-cye” justice.

6. Mz. Adams also reporved about a recant town meeting in Ketitucky headed by
Charles Kozak and Thomas Mull and amdadbyhénnphiﬁm. Mz Adams sid Kozak ind
Mull's plain mﬁmge, which was videaraped for diasibution throughout the country, was thar
hemopbiliscs should fire their luwyers and hire them. Theyinicitheyhtvomodafadvitha
acw firm that is ready to devots the necexsery resoarees to winning, They chaim & be greatly

2

| >« Il | [ b &4 T M W men M 4 e JERAE ‘era A mma R . —
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eacouraged by the Alaska Supreme Court's ruling va searute of limitations. Ms. Adams also
said that the Kentucky meeting sppexred to be targeeed ac St. Louis plaintifly, wh attended
the meecing remotely. Finally, Ms. Adams srarod thax Messrs. Kozak and Mull arc rrying vo

undermine the rectlement.
1 declare under penalty of pexjury of the hw&ﬁc Uuited States that the foregoing Is

true and carreet,

e Mspg s

Philip 8. Becll

SUBSCRIBED AND SWORN TO
bsfore fnc on the 24¢th day of

OFFICIAL SEAL

SHIRLEY A AVAKIAN

NOTARY PUBLIC, BTATE DF ILLINOIE
MY COMMPREION EXFINES: 1101/09
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOTS

EASTERN DIVISION
. INRE : ) MDL - 986
FACTOR VIII OR IX CONCENTRATE )
BLOOD PRODUCTS ) No, 93C7452
)
)

PRODUCTS LIABILITY LITIGATION
AFRIDAVIT OF GEOFFREY R.W. SMITH

Geoffrey R.W. Smith, under penalty of perjury, swears and stares ag follows:

1. On Friday, February 21, 1997, I received a telephone call, as counsel for
Bayer, from Ms. Janh Adams, a member of the plaintiffs’ Steering Comemittee in this case.
Ms. Adams said that ahe was calling as “an officer c;fthneom't." to relay certaiﬁ
information that she had leamed during a conversation that she had reogntlyhndwiﬁhk.
Daoa Kuhn Iampecmnyuquaiﬁmdmm.xuhnmdmmmw be active in
soveral groups which seek to represent the interests of HIV infected hemaophiliacs and
their families, including a group known as the Commirmee of Ten Thousand ("COTT").

2. Ms. Adams told ms thattheCOTTBoardbassetMa;chél, 1997,asan
“absolute deodlme'bywmchthesetdememﬁmdsmuﬂbe'inthebmk”andmstifw
are not, COTT will take certsin ectians, [f the fimds aro deposited by March 31, the
COTT Board bas set a second “drop-dead® deadline, of June 1, 1997, by which checks
must be *in the mail” or those same actions will begin then. The actions which COTT

plans 1o take if eithes of these demands is not met include the following.
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Efforts t0 encourage massive opt-outs.

Contacting the media with whom COTT has been in contact in the past,
tie “60 Migutes”, and expraasing COTT's view that the curtent sivation
is an “absolute outrage.” '

Taking out full page ads in USA Todsy, The Now Yok Tirees (and one
other newspaper, ths name of which Ms. Adams could nat recall) which
will be like the *Philip Morris ads.” They will be designed to eﬁ'uct;h.e
fractionators’ stock prices. They will say that the fractionators made
products that killed thetr customers, They Will list other products made by
the fractionators, That will say that the mamgemzni of each fractionator
was told in advaﬁce that such an advemsemant would appear if they did
not do the things COTT asked them to do.

COTT will smrt a boysott of the fractionatars’ products; one fractionator
at a tirge. conwmgomémewam fractionasor first; which COTT
pexceives 1o be Baxter because Dexter has several new producs, The
boyocots will attempt to create significant business losses. |
COTrwﬂlmgsgc.inpropatydamage,calmﬂatedtocausehusinesa
iﬁteﬂupﬁons. These acts will make the property damage that previously

occurred at the Bayer facility io Elkbart, Indiana vlaok like child’s play.”
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3, Ms. Adams said -thar. there have also been allusion to inflicting personal injuries
on the lawyers defending the fractionators.

Sworn on this 24® day of Pebruary, 1997.

C:\Docs\Buyet\MDL\P cading\eifideviv gron wpd
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AREIDAVIT
COMMONWEALTE OF PENNSYLVANIA ;

88
COUNTY OF PHILADELPHIA )

Richaxd L. Berkman, beaing duly sworn according to law,
staces undex penalty of perjury as follows:

1. On February 21, 138987 Jan Adams, one of ths Class

' counsel, left an urgent wmessagé at about 11:00 a.m. for me to

call her. I raeached her at about 2:00 p.m.

2. She reported to me the infoxmation noted in the

.attachcd affidavits of Philip peck and Geoffrey smith dated

| pebruary 24, 1997-

3. In addition, Jan Adams discussed with me the

. followings

a. ghe had attended the meeting on February 1S,
1997 in St. Louis which was connected by phone to a live meeting
in Kentucky. She algo said that aghe understoed a videotape wasg
being made of the weeting in Kentucky - She-made an audiotape of

the sane meeting in St. fouis. She sald ghe would send we the

. audiotape, but on February 24, 1997 ghe called back to say she

a-e8°d

waa no leonger willing to gand 1C.
' b. When I told her that 1 had seen a Charles
Koiak handout that was distributed earlier in February at 2

Michigan Hemophilia Foundation meeting, ehe said that 2 gimilar

gc@LESBZIEIB 0L 2222 pEE Sl12 SayoHx 3D lad LBBHDEG.Hd 2p:6 &B.5cC 834
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o:ct.‘he. same handout wes made available in St. Louis and
presumably in Kentucky on February 15, 1?97.

c. ghe called Dana Kuhn on February 20, 1397 at
the sugdestion of pavid Shrager, lead Class Counsel. When she
reported to MI. Shrager what Dana Kuhn said, Mr. shragex
recommended that she-lcall me and other defense counsel to give us
the information reported in the attached affidavits of Philip
Beck and Geoffrey Smith.

d. I suggested she memorialize what she had
.1earned from Dana Kuhn and from the COTT meetings. 1 told her
that I believed she had a duty to report chis informatiom to this
Court as well as to defense counsel.

Aihad { Ao

Richard L. Berkmnar

Dated: TFebruary 25, 1997

arva°d gg@lEcaZ2IctE oL 2222 PBE S12 SQuoHA 3I01dd 183HD3a ¥3 EP:6 L6.52 €33
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TN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: NO. 93 ¢ 7452
FACTOR VIII OR IX CONCENTRATE MDL-986
LITIGATION

AEFIDAVIT OF SARA J. GOURLEY

1. I ﬁm counsel of record for Armour Pharmaceutical
Company and Rhone-Poulenc Rorer Inc. in the above captioned
litigation.

5. oOn February 21, 1997 I.receiVed an urgent message
to call Jan Adams, a member of the.Plaintirfs' Steering Committee
in MDL-986 and class counsel in connection gith the settlement
class which has been certified by this Court.

3. When I returned Ms. Adams' call on Friday
aftérnoon, she convefed'to me éimilar information to that which
is contained in the affidavits submitted by other defense counsel
in this matter. specifically, Ms. -Adams told me that COTT has
set a "drop dead" date of March 31 for the payﬁent of settlement
money into escrow and June 1 for the transmittal of settlement
checks to eligible claimants. 1f thése deadlines are not met,
Ms. Adams told me that COTT intends, inter alia, to cause
property damage to defendants®' businesses in a manner which will
vmake DLisa Smith's actions look like child's play."” I understood

this reference to be to the crlmlnal ‘damage to property
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undertaken by Ms. Smith and others at the Bayer facility in

Elkhart, Indiana. Ms. Adams also told me that COTT had

threatened certain defense lawyers with personal injury.

She

told me that they have a "war mentality” and they "know there

will be casualties."

FURTHER AFFIANT SAYETH NOT.

Subscribed and sworn to before me
1997,

this /% day of February,

.

/

Sara J

rley

_fQQEQ%L_zb;1é§E?£4*~4;Q__
s OTARY ‘PUBLIC .

“OFFICIAL SEAL”

JOYCE M. BOCHENSKI
Notary Pubfic. State of Mlinois
My cpmmlwon Expires June 15, 1997

et TR
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Shrager
DAVID 3. SHRAGER C
o oosaan | V] Daid
WILLIAM A. LOFTUS Loﬁ'us
JOANNA HAMILL FLUM
WAYNE. L. SPIVEY Flum
SMICHABL 4. BLOOM Spive mm
OBEXT L. SACHS, IR, 1c|°|m|:: SQUARE
‘:AN!BL s p y mnm PA 1903
§
vatss member New Jerscy o | ATTORNEVEATLAW | o o't 771 2ax 15) 5687405
February 24, 1997
QVERNIGHT DELIVERY
Honorable John F. Grady
United States District Judge
United States District. Court .
219 South Dearborn Street
Chicago, IL 60604 ‘ -

RE: MDL 936 - Factor Concentrate Litigation
Dear Judge Grady: - -

May I submit this report concerning the status of the

- settlement, what realistically remains to be accomplished and

within what sort of a time frame. I bellieve it is better for you
to have separate reports on hehalf of class counsel and the
fractionators, and we are proceeding accordingly.

Since the Court hearing on November 25, the parties have
remained actively at work to get the settlement process
concluded, specifically to respond to what we all understood at
the outset would be the challenge of complying with the
representation to otherwise eligible claimants that they needed
to have a readsonably high level of assurance that the $100,000
amount would not be subject to public or private sector liens,
reimbursement or subrogation claims, and that the funds received
would not compromise their eligibility status in the respect of

public sector beneﬁ.t. payments in the future (principally
Medicaid}.

.The conclusion 1& erosistihle, despite an. enormous work .
eftort which has been ongoing, that while we are confident that
the individual requirements to make this settlement happen are
.being dealt with properly and likely will succesgfully be
satisfied, the process will take more time, to be measured not in
weeks, but months. I will describe below our perception of the
progress that has been made and what remains to be donae. But the
important point, which we have many times emphasized to our

PRGE . Q@2
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defense colleagues, is that people will not stand by while the .
process goes on to a conclusion at an uncertain time, and beyond .
a date when the claimants might have supposed that the settlement
would be concluded and they could get their money. People who are
eligible to receive payment (the clear majority) do not want to
hear that there are problems which impaot on the minority and
could require a significant delay in their receipt of a net
$100,000 payment. They want their money here and now. They are
increasingly concerned and frustrated. Members of a politically
activist group within the hemophilia community (most of whom have
opted out of the settlement) have and will continue to agitate,
write letters, sponsor letter writing to the Court, and

spread hostile messages. They have baen doing so for many weeks.
On the other hand, the silent majority continue, for the most
part, to he patient. They receive reports from their lawyers. The
extreme agitation in some quarters is understandable only in the

© cgontext that there are some pacple who feel they have nothing to
lose.

These realities have been shared with defense counsel,
and wae have appealed to them toc have their clients put the money
up in escrow subject to reasonable ‘terms and conditions so that
those who are entitled to get paid (likely a group of 4,000 -
4,500) can get paid upon signing appropriate closing papers. Wa
strongly believe that those who have outstanding collateral
benefit iseues will then, and only then, understand that the
money is there collecting interest, but that there will be an
additional delay. This group (in the range of 1,500 - 2,000
persons) should know our best estimate of that delay and what is
being done to resolve the issues. As Your Honor will see from .
what follows, many within the minority group who cannot get paid
currently will be able to be paid within a brief period of time,
but admittedly there will be some who will have to wait & number
of months. In making this proposal'to the defendants we have, of
‘course, explained,.as the Court would no doubt insist, that. those
claimants who would not be willing to accept the limitations on
the amounts received or the risks in terms of reimbursement or
eligibility issues would have to enjoy the right to opt out. But
wa have pointed cut to dafeanse counsel that this group
.predictably would be extremely small since their options are’
limited. Thus, a person who would be relegated to a tort claim by
opting out because of unresolved Medicaid eligibility isgues.
would need to confront precisely those same issuss presuming
successful prosecution of a tort claim - laying aside the
liability, limitation and other challenges on the merits which,

in the past, have resulted in adverse verdicta for the
plaintiffs.

- . So again, we believe and have urged that unless eligible
claimants are in a position to get paid promptly, the process
will not hold together no matter what the Court says or what we
say as class counsel. The "hate mail” mounts, and it has even

FEB 24 '8? 1B:46 FRGE .QQ3
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gotten to the point where threats of punitive action are being
made. I have been reliably informed that a few lawyers have been
Epreading inaccurate information concerning the litigation and
effectively, have encouraged paople to reject the settlement

"{months after the deadline date for opting out) unless they are

coampelled to act as a matter of financial necessity . On the other

hand, wa know from multiple inquiries that if eligible claimants
started to get paid, others who earlier opted out would wish to

ropt in and give up their law suits. We have had nany such

requests and I have brought this issue to the attention of

defense counsael (i.e., would they agree that persons who earlier
opted out be permitted to participats).

Defendants’ position as we understand it is that although
the process may be moving slower than we would all have liked,

- substantial progress is being made, the prospect for successful

conclusion of the settlement is good, and the claimants should
understand that thay must be patient a while longexr, a period (as
they do not question) invelving months. With respect to the idea -
of escrowing the money or accepting the risk of additional opt
cuts, defense counsel have advised that this would constitute a
renegotiation of the terma of the settlement to-which their
clients are not willing to agree.

In termg of the specific issues:

1. A resolution of private sector subrogation claims is .
essentially complete. Although the consortium of carriers :
involved does not include every single major insurer, it is broad
enough in scope that it should offer the Court satisfactory
assurance that this issue should not stand in the way of a final
fairness determination. Defendants have agreed that ag additional
companies not covered by the master agreement (written draft now
in place) are identified, they will'keep the same: offer on the
table for any such insurers identffied by any particular
claimant. The-fractionators have, in my view, worked diligently
on ‘this subject and again, the issue has just about been
successfully resolved. :

2, ‘With respect to public sector liens, meetings have
taken place and contact has been established with the White House
and the Office of the Vice President. The goal is to obtain a
favorable political decision with direction to the Department of

“Justice to negotiate a compromise -of liens in accordance with the

same formula employed to.resclve the private sector subrogation
Claims. That process has been moving in a positive direction so
far with the active participation of both sides. Once agreement
is reached with the federal regulatory officials it is
anticipated that a similar formula can be applied with respect to
state funding 'sources. Contact has already been established with
the Washington representatives of the governors of the major

PAGE .B84
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states involved. Although, of course, no assurances can be given
that each and every claimant will have his/her lien issue '

resolved, we are confident that this issue too will be favorably
dealt with. But this process could well take several more months.

3. Perhaps the most challenging issue is maintaining
eligibility for Medicaid., It is {n this regard that a special
needs trust can be employed. A trust arrangement, however, may
not be available to a claimant in the absence of that beneficiary
being totally digabled. Thus, thers are persons who would ba
eligible for the settlement (HIV positive) but would not be
legally "disabled." Without getting into the details of a trust
arrangement as it would apply on these facts, let me assure Your
Honor after exhaustive consultation on multiple occasions by
several of us with outside counsel who specialize in these
1ssues, a trust can be used for the benefit of many persons who
otherwise would confront eligibility issues, but it cannot assure
participation for all such persons. Nor can the trust device
assure that all amounts remaining in the trust at the death of
individual beneficiaries would not revert to the public smector
Source. So we will likely end up with a few hundred people (who
would face eligibility questions) who will not be able to
participate in a special needs trust or will end up not receiving-
the entire $100,000 amount during their lifetimes.

4. Understandably, there are miscellaneous other issues.
involving the eligibility of claims filed late or alleged to be.
incomplete. There are still other issues of eligibility '
which apply to individual cases. All of this would need to be
dealt with through an ADR process, likely under the guidance of a
spacjial master and subject ultimately to final decision making by
the Court in the event of an appeal. The parties are ready to
suggest a final format for this within a very short time frame.
All of us are confident that these issues and the format for
their resolution can be resolved in short order, within a matter
of a week or two, so as not to delay payment. I predict that none
of this would stand in the way of final court approval.

So what we have, in sum, is a situation in which the
class settlement could be approved with payment to the clear
majority of persons who are now eligible. This group can receive
a strong level of assurance that a net amount of $100,000 would
be paid to or on behalf of each eligible live or deceased person.

‘Overall, my best judgment is that within a universe of

.approximately 6,000 eligible claims, about 4,000 could get paid
within a matter of weeks, not later than the second quarter;
about 1,000 persons could get paid within the next three to six
months; about 500 persons could get paid within the year; the
balance would be paid upon the passage of appropriate
legislation. In the last mentioned regard, a legislative proposal

is in place which apparently enjoys the support of all pol;tical'

FEB 24 '97 18:47 PRGE.B@5
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factions within the community which would exclude the $100,000
payment from consideration in eligibility for Medicaid. But what

- W8 cannot represent to you is whethexr, as hoped, such legislation

Will be enacted within a matter of months.

Thus, as described above, we have argued to defense
counsel that the only way to salvage the settlemant, in support
-0f which the lawyers on both sides have invested great time and
effort, is for the fractionators to solidify the proposal by
pPlacing the funds in escrow and permitting payment now to those
who are entitled to receive it. Otherwise, while a vacuum exists
and uncertainty persists as to whether the settlement will or
will not go through, skepticism, criticism and frustration will
mount. We do not doubt the fractionators intent to have the -
process succeed, but none of that responds to the reality of the
situation. It could be, at this stage, that mediation by the
Court on a prompt basis would be helpful. Frankly, I do not know.

Rather: than terminating the process when there remains
a8 prospect for success, I would urge the Court to consider
fixing a deadline for the submission in writing of what steps
will be taken and when, either to complete the pending
settlement under its own terms, or on some revised basis that
offers a high probability of success.

1lly submitted,

David 8. Shrager o
Dss/tah

ce: _Richard Berkman, Esquire
Geoffrey Smith, Esquire
Sara Gourley, Esquire
Philip Beck, Esquire

Mark Meyer, Esquire \ n- bLg_gﬁ

c;ass Counsel

FEB 24 '397 16:47 PAGE . Q86
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VIA FAX

The Honorable John F. Grady

United States District Court
Northern District of Illinois

219 S. Dearborn

Chicago, IL 60604

Re: MDL-986
Dear Judge Grady:

At 1 p.m. today I received, via fax, copy of the report from
the fractionator defendants. During the first week of February, I
received, from the St. Louis Hemophilia Association a copy of a
notice of a meeting scheduled for Saturday, February 15. 1 believe
that the only reason I received this notice is that I am on the
mailing list for the association. When I contacted the coordinator
of the meeting, I was told that she had no other information other
than what was contained in the notice. I attended the meeting
along with approximately 25 members of the association.” One of the
members of the association received permission to make an audio
tape of the meeting. I do not believe that anyone participating in
the meeting in Kentucky, including Tom Mull, Chuck Kozak, Warren
Radler, Wayne Swindlehurst or Randy Lance were aware that I was
participating in St. Louis. After a two hour presentation by the
above named persons, there was a guestion and answer session, at
vhich time I introduced myself and attempted to correct someé of the
misinformation that was being disseminated. I have obtained a copy
of the audio tape that was made.

1 sent a report of the meating to members of the Plajintifts
Steering Committee. On Thursday, February 20, David Shrager asked
if I would contact Dana Kuhn to see {f I could learn more about the
intentions of the COTT board. I currently represent Dana Kuhn. I

000
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filed an individual lawsuit for him in the Fall of 1992 in state
court. His suit was removed to federal court and is currently in
the MDL. Mr. KRuhn, as you will recall, was a named class
representative. Mr. Kuhn has filed a claim on behalf of his
deceased wife who was infected. He has filed an opt out for his
individual lawsuit. I completed a telephone conversation with Mr.
Xuhn on Thursday, Pebruary 21, at approximately 7:30 p.m. After
Mr. Kuhn reported to me the plan of action, I informed him that it
was my duty, as an officer of the court, to report this plan. He
gsaid he understood that and said that he would be willing to
confirm what he told me.

On the morning of February 21 I contacted David Shrager and
reported to him my conversation. I suggested a conference call
with all of the attorneys to assure that each person received the
identical information at the same time. However, because David
Shrager, Rick Berkman and Sara Gourley were traveling, that was not
possible. For that reason, I contacted attorneys individually.

These recent developments raise the issues of attorney client
privilege and attorney work product. For that reason, I believe
that we should deal with thesge issues in-camera.

Respectfully submitted,

g7 A
an Adams
JA:vap
cc: Richard Berkman
Philip Beck
Geoffrey Smith
Mark Meyer

Nikki Calvano
David S. Shrager
Dianne Nast
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WILLIAM F, CUNNINGHAM  MARK C.MEYER KEVINJ. VEDRINE

SANDRA L. WRIGHT MAURAW.MOORE JONATHANS. GUNN CARYN R.SUDER
LEGAL ASSISTANTS
RAE C. ARMBRUST LINDA J. POINDEXTER JENNIFER L. STOCKS

TELECOPIER COVER LETTER
DATE: September 12, 1996 TIME: 2:35 p.m.

TO: The Honorable John F. Grady 312/435-7578

David Shrager 215/568-7495
Diane Nast 717/397-1700
Sara Gourley 312/853-7036
Richard Berkman 215/994-2222
Geoffrey Smith 202/625-1230
Philip Beck: 312/494-4440
Nikki Calvano 202/616-5200

FROM: Mark C. Meyex
TELEPHONE: 630/260-8602 FAX: 630/260-8080 FEB2573:17
FILE NUMBER: 8580 MCM/SLW/MWM :

RE: MDL 986 - Blood Products Litigation

Please see the attached correspondence from the National
Hemophilia Foundation related to the settlement issues and the
actions of the National Hemophilia Foundation in seeking
resolution of the contingency matters. The Poundation believes
that the Court should be aware of the NHF's actions, though they
are independent of the efforts of the settling parties.

TOTAL PAGES BEING SENT (INCLUDING COVER SHEET) : 4

**************i*********itt*i**i**i**************i****i**********

" R ATHNED TN ACS LE _ME R KDE FOR E_PRERSO AN CONTIDEMNTTAL,
WW. This meyzage may be an accorney-client communication, and, sz
such, i3 privileged and confidentisl. 1f tha reader of thiz message is not the incended recipi4nt Or an
agent respongible for delivering ic te kha intended recipient, you are hereby nocified that you have
received chif document in errox, and thAt any review, disscmination, distribution or copying of this mexsage
18 srriecly prohibited. I1f yeu have received chis communication in error, pleasc notify uz immedincely by
talephone and racurn the original message to us by mail. Thank you.

If you do not receive this entire message, please contact the
Mark C. Meyer at (630) 260-8602.

- Tl you,

Contact Person/TraIsmitter



02/25/97 13:58 D708 28
0 8080 CUNNINGHAM-MEYER --++ BE
- > REMAN 2
”02/004

) Sule 303

Neow York, New York 10012

. .s . (212)219-8180

The National Hemogluha Foundation Fax (212) 9669247

Bloce 1948 CFC #0543

[y

February 25, 1997

The Honorable Jobn Grady

United States District Court

Northern District of Tllinois, Eastern Division : '
219 S. Dearborn Street

Chicago, Lllinois 60604

Dear Judge Grady:

As part of todsy's conference call update on the progress of the manufacturer's scttlement offer,
the National Hemophilia Foundation would like to make you aware of our actions toward
reintroduction of the Ricky Ray Hemophilia Relief Fund Act into Congress and the impact this
legislation can have on the settlement.

During the 104th Congress, the hemopbilia cormmunity supported and worked tirelessly to obtain
passage of the Ricky Ray Relief legislation with two principal goals in mind - financial relief
for individuals and their families and recognition of the federal government's responsibility in the
horrible tragedy of hemophilia-related AIDS. Recognizing the new need to address the private
semtlement's Medicaid and Supplemental Socisl Insurance (SSI) eligibility concerns, the
Foundation has worked with the bill's sponsors to include a separate title in the Ricky Ray Relief
bill thet would preserve Medicald and SSI eligibility for persons receiving payment from the
privete sertlement. The Foundation believes it is important to have this legislative option in
place, although we know other avenues are being pursued,

The Ricky Ray Hemophilia Relief Fund Act of 1997 will soon be introduced into the United
States Senate by Senators Mike DeWine of Ohio and Bob Graham of Florida. A companion bill
with over 120 original cosponsors will be introduced into the United States House of
Representatives by Representative Porter Goss, also of Florida. We have included the legisiative
language addressing the eligibility concems for your information.

We hope you find this information heipful. We will keep you informed of our progress in
reintroducing and moving this legislation forward,

. Sincerely,
anond W. St;nhope z
President

cc:  Stephen E. Bajardi, Executive Director,
‘NHF Board of Directors '

Call 1.800-42-HANDI for your information needs.
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TITLE O—TREATMENT OF CER-

TAIN PRIVATE SETTLEMENT
PAYMENTS IN HEMOPHILIA-
CLOTTING-FACTOR SUIT

UNDER THE MEDICAID AND

SSI PROGRAMS

SEC. 201. TREATMENT OF CERTAIN PRIVATE SETTLEMENT

PAYMENTS IN HEMOPHILIA-CLOTTING-FAC-
TOR SUIT UNDER THE MEDICAID AND 8SBI
PROGRAMS. '

(a) I Gsxm,—xouﬁthstanding'm- other provi-

12. sion of law, a settlement payment shall not be considered

13 income or resources in determ.lning a class member’s eligi-

14 bility for, or the amount of--

15
16
17
8-

Pt

BRURESBS

(1) medical assistance under title XIX of the
Socml Secuntv Aet, or

(2) supplemental security, income beneﬁts under
title XV1 of such Act.

. (b) DBPINITIO.\'S.f—For purposes of this section:

(1) CLiss MEMBER.—The term “class mem-
ber"” niea_ns a member of the Settlement Class in the
settlement in In Re Factor VIII or IX Cm;éentr&fe
Blood Products ngatum (United Sta.t,es Dlstnct

Court, Northern Dwtnct of l]hnom, Eastern Dm-

sion; Civil Action No. 96-C-5024).

@003/004
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(2) SETTLEMENT PAYMENT ~The terw “xettle-
ment payment’ weaus | payment oA clags wiember
under the settlenient deseribed in paragraph (1).
.-:. ! '.:‘;‘l‘:
|"_:‘1.‘..
» - |




PRIVILEGED AND CONFIDENTIAL PERSONAL & CONFIDENTIAL
PREPARED FOR SETTLEMENT DISCUSSIONS ATTORNEY WORK PRODUCT
February 13, 1997

DRAFT ESTIMATED NUMBERS OF ELIGIBLE OPT-OUT AND OPT-IN CLAIMANTS AND OPT-INS WITH
POTENTIAL MEDICAID COVERAGE

STATE OPT-OUTS OPT-INS OPT-INS WITH

POTENTIAL MEDICAID
COVERAGE (=20-25%)

AE = 0 S 1

AK = 0 15 3

AL = 4 95 20

AP = 0 5 1

AR = 0 50 10

AZ = 19 100 20

CA = 83 695 175

CO = 1 85 20

CT = 1 70 15

DC = 1 15 3

DE = 0 10 2

FC (the meaning of this 5 0 0

abbreviation is

unknownj =

FL = 19 305 85

GA = 10 210 40

GM = 0 0 0

GU = 0 5 1

HI = D 20 4

A = 2 55 15

ID = 3 15 3

L = 38 270 45

IN = 10 120 25

KS = 1 50 10




PRIVILEGED AND CONFIDENTIAL

PREPARED FOR SETTLEMENT DISCUSSIONS AL & CONFIDENTIAL

ATTORNEY WORK PRODUCT

February 13, 1997

KY = 4 15 25
LA = 17 90 20
MA = 14 195 40
MD = 13 90 20
ME = 5 25 5
Ml = 14 265 55
MN = 1 100 20
MO = 12 165 35
MS = 5 70 15
MT = 1 10 2
NC = 3 180 35
ND = 1 5 1
NE = 1 50 10
NH = 2 30 10
NJ = 73 230 25
NM = 0 40 10
NV = 2 20 4 I
NY = 72 440 80
OH = 12 280 60
OK = o 70 15
CR = g 80 15
PA = 14 320 70
PR = 0 40 10
Rl = 1 30 5
8C = 2 75 15
8D = 0 15 3
TN = 9 165 35
T = 3 320 70




PRIVILEGED AND CONFIDENTIAL

PREPARED FOR SETTLEMENT DISCUSSIONS PERSONAL & CONFIDENTIAL
ATTORNEY WORK PRODUCT
February 13, 1997

uT = 4 45 10
VA = 8 150 30
VT = 0 20 4
WA = 3 110 25
Wl = 3 105 25
WV = 1 45 10
WY = 0 5 1
XX (the meaning of this 0 60 15
abbreviation is

unknown) =

TOTAL: = 540 = 6,250 = 1,340

s:\baxterinicole|settiemelstatisti.ber



POTENTIAL AGENDA FOR MEETING ON MARCH 4, 1997
AT THE DEPARTMENT OF JUSTICE

1. Status of class settlement with Judge Grady.

2. Status of agreement with private insurers
regarding subrogation/reimbursement.

3. Discussions with policymakers at federal and state
levels regarding public subrogation/reimbursement and related
issues.

4, What legal issues, if any, need to be resolved?

5. How can we proceed most expeditiously to a final
resolution?

6. Discuss any other issues that anyone wants to

raise.
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03/07/97

T0: Elena Kagan FROM: Dick Meltzer

' Washington Counsel, P. C.
Suite 601
1150 Seventeenth Street, NW-
Washington, D. C. 20036

Phone 202/456-2216 Phone 202/293-7474
FaxPhone 2o02-¥54-702% : Fax Phone  202/293-8811
| cc:
REMARKS: O Urgent (] Foryourreview  [] ReplyASAP [ Please Comment

! .

Attached is the order issued by Judge Grady establishing the May 1 deadline. Please give me a call when

you have a moment, and I will fill you in on our progress and give you our ideas on how to communicate
a successful resolution if it occurs.

Thanks.

(L7 fliae @
jur !
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IX THE UNITEZD STATES DISTRICT COURT
fOR THE NORTHERN DISTRICT OF ILLINOIB
BAATERN DIVIEION

iﬂ RE MDL-986

FACTOR VIII OR IX CONCENTRATE
BLOOD PRODUCTS LIPIGATION

No. 93 © 7452
THIS DOCUMENT RELATES TO

CASE NO. 96 C 5024 e

Nt B Ve Vot Vst Nt Vit W Nt

ERETRIBL ORDER NQ. 41

. This order supplengnts Pretrial Ordg; No. 38, dealing
vith the pending claes gettlement proposal. The court has-unQer
advisement theg fairness of that proposal énd is awaiting a
determination as to vhether eligible ciainants or claimant grYoups
can receive adequate assurance under the circumstances that they
_vill receive the £100,000.00 settlement payment, . net of
reimbursement/subrogation claims and without prejudice to public

sector benefits, in particular Medicaid entitlement. ‘
counsél for the class and the -fractionator defendants
have reported ﬁo the court from time to time since November 25,
1996, on the status of aefforts to “resolve satisfactorily the
subrogation/re{nbursement and eligibiiity {sgues, the most recent
éépo;t beingd made on February 25, 1991; fhe present status is as
follows. The ob&ainiﬁq of the required coﬁpremises,'releases or

indemnities, covering private health care insurance, is virtually

¥
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copplete, snd ecouneel report that there is a good prospect that a
pinding settlemént agreement between ene fractionators and
representatives of nearly all major health care insurars will be
executed before the end of March 1997.. The list of insurance
companies partiéipating iy that settlement will be provided to
clags members shortly after the agreement with such insurers is
executed. o

™e situation is more complicated and continues to be
more Time-consuhing as far as the public sector reimbursement/
subrogation issfres are concerned. He&otiations with the federal
gévernment and +Ye state.governments are.actively underway put must
be completed. With regard 'to continuing eligibility for Medicaid
programs, the ‘use of special needs truste is Vbelng pursued
actively, but ' federal 1egislation may be required In Eome
cireumstances. -While the court is satisfied thet counsel for the
class and the t‘i’actionators are using their best afforts to resolve
these public seictor {ggues as expeditiously as posgible, there is
no. way of prediéting with any assﬁran:i:e 4ust how long the process
will take. ' '

This'brings-the court to the point that was emphasized in
the last para?raph of Pretrial oOrder Re. 38. Time is of the

esgence of thig proposed settlement. The tragiec fact js that class

members are dying every day. The Telative nodesty ©f the:

$100;000.00 offer is, %o 2 deqree, ~offget by the advantage of
i

b - S

e TE R Y

-
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prompt receipt, as oppesed to ehe uncertainty anéd delay of
litigation. But as the delay in payment increases, that advantage
obviously diminishes. Thus, the fajirness of the settlement is
closely related to the Time of payment,

The fairness gquestion, then, jnvolves a variety of
conpeting coneiderations. But vhat is clear ie that payment of the
proposed settlement amounts cannot be put on an indefinite hold
' pending reseluticn of the public sector jssues noted abeve. What
needs to be done iz to astablish a procedure that will provide for
paymeﬂt without unnecessary delay to those eligible class nembars
. ag to uhon there are presently no. pubnc sector ;asues, or uhosa
public eector jssues appear likely to be resolved uxthxn a short
time, vhile delaylng payment for an addit;onal pericd of tine only
as to those class members vhose publ;c cector issues Will zequire
further effortd to resolve.

Accordingly, the court now Tules that:

1. "The court intenda to pake a fairness det_ermination on
or shortly after May 1, 1997.

». The court, based on the fairness hearing held on
Na\renber 28, 1995, and the .submissions and presentations 'in
connection wit.’n +he hearing, and en the record as a whole, inténcis
to a.pprove the settlement as fair to the. class i, by May 1, 1997,
it is iﬂferaed in writing by the eractionators that they will,

within thirty days after the court’/s‘ fairness order approving the

_——

No. 3271 P 4/7
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class settlement becomes f£inal and is no londger subject to appeal,
pake settlemant payments in the amount of s100,000.00 for each
eligible claim to class mambers vho have provided sacisfactory
proof of eligibility for the payment and who have gigned the court
approved form of release, and will cantinue with such paymenta
expaditiously 2s. adaditional eligible class pembers have their

publie eecter issues resolved. As to these additicnal class

menmbers, the court intends to find that the settlement is fair if

they are eligiplé for payment by December 31, 1997.

3. iWith respect to class menmbers whose public

;einbureemcnt/subrogation or eligibility igsues are not reaqlved by

Deceaber 31, 1937, the court intends to teminate the settlement as
to those classe mémbers and deen them opt-ou':s from the dete of such
termination. : '

4. If by May 1, 1997, the court has not received from
the tractionafors the written notification - specified in
paragraph 2, supra, the court intends, without further hearing, to
reject the settiement as unfair to the class DEeMbArs.

! +

i
T¢ is obvious that 2 governnent entity which has no real

objection to waiving, conpromising o releasing subrogation and’

reimpursement elaims, or to vaiving any challenge to continued

Medicaid e;ig!flsniiy, should consider furniéhing the desired

-uaiver, -compromise, T releace sufficiently in advance of May 1.

1
’

‘: -
L

No 3071 .

5/1
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1997, to allov the gettlement to proceed. 1t would be unfortunate
indeed if this ‘settlmnt were to fail becauee governmental
entities having no objectien to the requ!i'red vaivers, compromnises,
or releases simply did not get ayround to furnishing thenm in time.

The grénndwork should be laid between now &nd May .
1997, te permit ‘the sattlement payments to be made to approved
elajrants as sooﬁ as possible. shis should be done on nultiple

parallel tracks. The parties should establish and proceed with a

process that will allow each jndividual claim to pe considered as

soon as possible, including the resolution of any disputes relative
to euch &laims. taecordingly, the pazti$§ ghould, on é&n accelerated
bagis:

1. Finalize the ADR procedures and request that the
_court approve then.

2. Requset pearings (if needed} on any claims denied
py the ADR process.

3. Finalize the necessary releases and have the court
approve them.

4. Subpmit to the court 3 final plan for special needs

trusts.

5. Seek court or regulatery approval vhere practicable
of special needs trusts in individual
juriedictions.

The court will continue to be available for telephona
conferences vwith counsel concerning these matters as often as

néceseary between now and May 1, 1997.

No. 3271 TP, 6/7
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Memorandum
Date: 01/09/97 ‘““’{""?"ﬁ:“
To: Grég Simon
Chris Jennings
From: Dick Meltzer
" RE:

Friday 3:30 PM Conference Cali

Attached is a memo briefly outlining the federal issues which we would like to

discuss. For purposes of our
Department of Justice is willing
federal subrogation claims. The parties

Grady of the Northern District of lliinois will not
subrogation issues are resolved, including the

plaintiffs and the defendants would like to avoid going
agency to resolve the subrogation issues and,

conference call, the critical issue is whether the I
to assume responsibility for negotiating any and all

have agreed to
subrogation issues have been resolved with most of the private insurers,

the settiement, and the
but Judge
approve the settlement unless all the
federal subrogation issues. Both the ]
federal agency by federal

in fact, may not have time to do so

given Judge Grady's schedule. Because a seitlement has been achieved, it would
be particularly unfortunate if the federal government was the hold up to Judge

Grady's approval.

Present for the ‘“onference call tomorrow, in addition to me, will be Jim Greene, a
Florida attorney, who, as a member of the plaintiffs steering committee and class
counsel, represents the interests of the plaintifis and Sarah Gregg of Baxter, Mary

McGrane of Rhone-Poulenc, and Tom Kerr of Bayer.

| hope to preserve order on

our side by having Jim and | do most of the talking.

Claay t —

fﬂd«&_ ’ﬂ«w{“ \M..uu_L_.‘
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STATEMENT OF FACTS

Status of Class Action Lawsuit

.On August 13, 1996, a settlement was reached between persons with hemophilia who
used blood clotting factor concentrates processed of distributed from 1978 through 1985
and who are (or were) infected with HIV and four pharmaceutical companies. The
settlement terms have been accepted by over 6,000 claimants, and approximately 500
have opted out of the agreement. The settlement, if approved by the Federal District
Court Judge hearing the class action, would provide $100,000 to each member of the
settlement class. ‘

 Federal Issues

Subrogatioh

An unknown but not insignificant group of members of the settlement class have had
some or all of their medical treatment costs for HIV/AIDS paid for by Medicaid and/or

. other federaily-funded programs. The various federal agencies that administer these
programs could seek to recover the money to be paid to the members of the settlement
class. The District Court Judge has said that he will not approve the settlement unless the
subrogation issue is resolved, and the members of the seitlement class are assured of
receiving the full settlement amount. A subrogation agreement has been reached with

- private insurers representing over two-thirds of all insured lives in the U.S. in which each
private insurer agreed to accept a settlement amount based upon the number of lives each
insures, generally.

Eligibility

Members of the settlement class who qualify for Medicaid and other needs based
programs may lose their eligibility for such programs if they receive the settlement

~ amount. Alternatives to direct payments to this group of claimants that would preserve
eligibility are under consideration. However, legislation to exempt the settlemnent funds
from consideration in eligibility for Medicaid and other needs based programs may be
Iiecessary.

Resolution of Subrogation Issue

of the type present in the class action. Moreover, the Attorney General has exercised this
.authority in the past (the Lindsey breast implant class action settlement, for example).

The exercise of settlement authority by the Attorney General is particularly appropriate in

the blood products class action because, absent a prompt and centralized settlement of )

The Attorney General has the authority to settle direct claims by the federal government )

federal subrogation claims, neither the members of the settlement class nor the District
Court Judge can be certain as to whether or under what circumstances the myriad federal
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agencies that provided support to the members of the settlement class will assert potential )
subrogation claims. In addition, a prompt resolution of the federal subrogation claims by

a single federal decision maker will lay the groundwork for the resolution of any 79
remaining issues with the state agencies that administer Medicaid and other federal and/or

state programs. Given the substantial progress toward resolving the potential subrogation

claims of private insurers, a decision by the Attorney General to exercise her authority to

negotiate the subrogation issue on behalf of ali federal agencies will expedite relief to the ] /
members of the settlement class. ’



