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. QUESTIONS PRESENTED . -

1. Whether California's "notice-prejudice" rule, which
prevents an insurance company from avoiding liability on the
bagis of an untimely notice or submission of proof unless the
insurer has been substantially prejudiced by the delay, is a
gtate lat that “regulates insurance' and is thereby saved from
preemption by Section 514 (b) (2) (A) of the Employee Retirement
Security Act of 1974 (ERISA), 29 U.S.C, 1144(b)(2) (A}, even
assuming the rule itself does not spread risk and thus does not
meet one of the three criteria identified by the Suprewe Court
for determining whether a law falls ﬁithin the scope of that
provision.

5. Whether the "“notice-prejudice” rule is not preempted,
despite.the fact that the rule conflicts with the written terms
of the ERYSA plan in this case and thus purportedly conflicts
with ERISA's civil enforcement sichema.

3. Whether a state common law rule of agency law., known as
the Elfetrom rule, under which an employer may, in some
circumstances, be deemed to be the.agent of the insurance
company, "relate[m] to" an ERISA plan within the meaning of
ERISA's preemption provieion, 29 U.S.C. 1144(a)., when applied in-
an action hy a plan partieipant to recover beriefits under ERISA

Section ‘502, 29 U.S.C. 1132,
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IN THE SUFREME COURT OF THE UNITED STATES

DCTOBER TERM, 1997

No. 97-186&8
UNUM LIFE INSURANCE COMPANY OF AMERICA, PETITIONER
v.

JOHN E. WARD

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF AFPEALS
FOR THE NINTH CIRCUIT

BRIEF FOR THE UNITED STATES Ad
AMICUS CURIAE

INTEREST OF THE UNITED STATES

Thig case presents questions concerming the scope of the
preémption provision of the Employee Retirement Income Securify
Act of 1974 (ERISA), 29 U.S.C. 1l1l44(a), asa well as the scope of
the provision that saves state insurance regulation from ERISA
preemption. Id. § 1144 (b){(2) {an). Because the Secretary of Lﬁbor
has primary authority for enforcing and administering Title I of
ERISA, see 29 U.S.C. 1002(13), 1136(b), the United States has a |
gubstantial intereast in ensuring that ERISA preemption principles
are appropriately applied.

' . STATEMENT

1. Respondent John E, Ward'was president and chief
executive officer of Management Analysis Company kMAC) until he
resignéd in May of 1952, Pet. App. 3a, 27a. During his nine
years of employment with MAC, respondent had premiums deducted

from his paycheck for long-term disability insurance under a
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gfoup policy issued by petitioner UNUM Life Inshrance Co. to MAC.
Id. at 28a. This disability policy insures the benefits provided
under MAC's employee welfare plan, which is governmed by ERISA.
Id. at 2a. _

In Decewber 19392, respondent was diagnosed as suffering from
diabetic neuropathy, which had for some time been causing him
gevere and disabling leg pain. Pet, App. 3a, 28a. In 1993, he
applied for and received an award of state digability benefits,
and shertly thereafter, a determination of eligibility for Social
Security disability benefits. Jhid. Respondent forwarded a copy

..of this determination to MAC's huwan résources department to
arrange for continuation of his héalth insurance coverage, but
wag not noﬁified that he might‘obtain coverage under the long-
term disability plan. Ibid.

In April 1994, while cleaning out a safety depogit box, he
mame across a booklet pummarizing the disability plan, at which
time he again contacted MAC's human resgources deparxtment. to
inquire whether he might be covered. Ibkid. Ee was informed by
the company that he was covered and was gilven an application for
long-term disability benefits, which he completed and returned to
MAC. MAC completed the employer's portion of the application and
forwarded it to petitioner on April 11; 1994. Id. at 3a, 28a-
29a. Two days later, petitioner denied respondent's claim for
benefits as untimely under the terms of the policy. which
.specifies that wri£ten proof of claim be given to petitioner not

later than one year and 180 days after the onset of disability.
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Ié. at 3a, 4a-5a, 29a, 32a. On July 12, 1994, petitioner
affirmed its denial, afrer respondent reguested xyeview of his
claim. Id. at 3a; see id. at 29a (different date) .

2. Respondent filed suit against the MAC plan and
petitioner to recover benefits under Section 502 of ERISA, 29
U.S.C. 1132. Pet. App. 77a. The district court granted summary
Jjudgment for petiticner, agreeing that the claim for benefits was
untimely under the terms of the plan. Id. at 32a-33a.

Respondent argued that the claim was timely under the
Elfstyom rule, see Elfstrom v. New York Life Ine. Co,, 432 P.2d
731 (Cal. 1967), a pre-ERISA state agency principle providing
that where an eumployer administers an insured group health plan,
it acts as tbe agent of the insurance company. In respondent's
view, MAC acted as petitioner's agent for purposes of the
disability insurance policy, and the notice respondent gave MAC
therefore constituted timely notice of claim to petiticnex. The
district court rejected that argument on the ground that the
Elfstrom rule is preempted by ERISA and is not saved as a law
that "regulates insurance" under ERISA's insurance savings
clause, 29 U.S.C. 1144 (b) (2} (A). The court reascned that the
Elfstrom rule iz not a saved insurance regulation for two
reasons: it does not transfer risk and it is not an integral part
of the policy relationship between the insurer and the insured,
gince california law specifically allows insurance contracts to
define the extent of the employer's agency relationship with the

jnsurance company. Pet. App. 3i0a-3la.
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3. The Ninth Circuit reversed, on two grounds.

First, although the court agreed that the notice and proof
of claim were clearly untimely under the express termm of the
plan, Pet. App. 4a-S5a, the court nevertheless held that the case
should be remanded for further consideration of whether, under
california's "notice-prejudice” rule, petitioner suffered actual
prejudice from the untimely notiqe. Pet.. App. 6a. The notice-
prejudice rule provides that an insurer may not deny a claim ae
untimely unless it can show actual prejudice resulting from the
delay. Id. at Sa-6a. In holding that ERISA does not preempt the
notice-prejudice rule, the court relied on its recent decision in
Cianerosg v. Ww. 134 F.3d 939,
945-947 (9th Cir. 1998), petition for cert. pending, No. 37-1867.

Cisneros had held that the Califormia notice-prejudice rule
is saved from ERISA preemption as a law "which regulétes
insurance.” 29 U.S.C. 1144(b) (2) (A). DNoting that the rule
dictates the terms of the insurance relationship and is
specifically and exclusively applicable to insurance contracts,
the court concluded in Cisperos that the rule is saved berause it
fits a common-sense understanding of insurance regulation. 134
F.3d at 945, citing Metropolitan Life Insurance Co. V.
Magsachusetts, 471 U.S. 724, 740-742 (1985). As this Court had
done in Metropolitazn Life, the Cipnexos couxt also looked to the
three factors that are used in determining whether a particular

gtate law relates to the "business of ipsurance’ under the
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McCarran-Ferguson Act, 15 U.s.é. 1012.' The Cisneros court
concluded that the notice-prejudice rule does not gatisfy the
first factor because it does not transfer or spread pelicyholder
risk as required by that factor. But, the court held, that
"imperfection" is not "dispositive," Clsneros, 134 F.3d at 945;
the McCarran-Ferguson criteria are simply factors to be weighed
in determining whether a law "regulates insurance.® Jd. at 946,
Because the notice.prejudice rule creates a mandatory contract
term and ie applicable only to the insurance industry, the court
determined that it clearly meets the other two MeCarran-Ferguson
Act factors, and that on balance it "ragulates insurance" under
Seetrion S14(b) (2) {A) of ERISA. JIgd. at 945-947..

Second, in addition to remanding in light of Cienerxog, the
Ninth Circuit alse held that the rule of state agency law
announced in Elfgtrom -- that °the employer is the agent of the
insurer in performing the duties of administering group insurance
policies," Pet. App. %a -- is not preempted by ERISA Sectien
S14(a), 29 U.8.C. 1144(3).' Pet. App- 22a. The court concluded

that the Elfatxom rule does mnot "relate to"™ employee benefit

1 The three factors are:

{Fljirst, whether the practice has the effect of
transferring or spreading the policyholder’s xisk;
secopd, whether the practice is an integral part of the
policy relationship between the insurer and the
insured; and thirxd, whether the practice is liwmited to
entities within the insurance industry.

pilot lLife, 481 U.S. at 48-49, quoting Union Labox Life Ins. Co.
v. Pirepno, 458 U.sS. 119, 129 (1582).



11/20/98 17:00 FAX

‘ fdo10
11,20/98 FRI 15:38 FAX 202 219 7257

Bono

6

* -

piana under Section 514 (a) because it does not govern the
structure or administration of employee benefit plans or

sprovid [e] alternative enforcement mechanisms." Id. at 21la-22a
(¢itation omitted). Moreover, reasoning that °[n]othing in
(Section] 514 (a) empowers a plan fiduciary to extend ERISA's
preemptive ;each by using policy language that negates agency law
principles, " the court declined to attach significance to the
fact that the policy expresasly provided that the employer should
not be deemed to be the insurer's agent. Id. at 22a-23a, The
court left to the district court on remand the queqtion whether
MAC in fact acted as an agent in administering petitioner's plan,
particularly with respect to the receipt and forwarding of
benefit claims. Id., at 24a-25a.

SUMMARY OF ARGUMENT
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ARGUMENT
I. CALIFORNIA'S NOTICE-PREJUDICE RULE IS A LAW THAT
HREGULATES INSURANCEY AND IS THEREFORE SAVED FROM
PREEMPTION BY 295 U.s.C. 1144 (B) (2) (A)

A. The Notice-Prejudice Rule "Relates To" ERISA plans

1. Under Seetlon 514 (a) of ERISA, 28 U.S.C, 1144 (a), the
provisions of ERISA "shall supersede any and 8ll State lawsg
insofar as they may now or hereafter relate to any employee
benefit plan." The California notice-prejudice rule does "relate
to" ERISA plang. As stated by the court of appaals, the rule
provides that "the insurer * * * may not deny benefits by reason
of untimely notice or submission of praof of claim unless the
insurer.proves that it has suffered actual prejudice because of
the delay.” Pet. App. 5a-6a. That rule is aqﬁivalent to
requiring each insurance policy =-- including those issued to
ERISA plansz, see 29 U.5.C. 1002(1) (defining "employee welfare
benefit plan" under ERISA to apply to plans providing benefit
sthrough the purchase of insurance or otherwise®) -- tc.contain a
term prohibiting denial of benefits where prejudice cannot be
shown ,

In Metropolitan Life Ins. Co. v. Massachusetts, 471 U.5. 724
(1985), this Court addressed an analogous issue regarding the
preemption under ERISA of a state law mandating that c¢ertain
mental health benefits be provided tov any state resident who is
insured under certain types of policies. The Court held that
that kind of wandated benefits law "relates to" ERISA plans

jnsofar as it ip sought to be applied te such plans. 471 U.S. at
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739. Neieher the fact that the state law was not inconsistent
with any substantive provision of the plan., nox the fact that the
state law applied widely to individuals and entities other than
ERISA plans was sufficient to remove it from the preemptive force
of ERISA's "relates to® language. Accord New York State
conference of Blue Cross and Blue Shield . Plans v. Iravelers.lng.
Co., 514 U.S. 645, 663-664 (1995) ("Because regulated policies
[in Metropolitan Life] included those bought by employee'welfare
benefitr plans, we recognized that the law 'directly affected'
euch plans."); Shaw v. Delta Airlipes, 463 U.S. 85, 97 (1983)
(state dieability law “which requires employess to pay employees
specific benefits, clearly 'relatefa] to' benefit plans").

The same principle applies here. Although the notice-
prejudice rule does not mandate that insurance policies issued to
ERISA plans include any particular substantive benefit, its
effect ia similar to that of the lawe at issue in Matyopolitan
Life or Shaw., because it in effect requires plans to inelude
particular provisions (in this case, regarding the enforcement of
claim filing deadlines) in their insurance contracts, Indeed,
the argument that the statute "relates to" ERISA plans is
stronger in this case than in Metropolitan Life or Shaw, since --
unlike the substantive benefits that an ERISA plan must offer, as
to which the statute itself is silent -- BERISA itself contains

some provisions regarding claims processing.’? Accordingly, like

) 2 [very brief summary and citation of DOL'® new regs
regarxding claims processeing)



11/20/98_ 17:00 FAX

@o13

11,/20/98 TFRI 15:37 FaXl 202 219 7257 i
. - o1z

9 -

the rules at issue in Metyopolitan Life or Shaw, the notice-
prejudice rule "mandates employee benefit structures or their
administration" when applied to ERISA plans. New York State
Conference of Blue Cross & Bine Shield Plans v. Iravelers Ins.
Co,, 514 U.S. 645, 646 (1995). It therefore "relates to" such
plans.

B. The Notice-Prejudice Rule Is Saved From Preemption By
ERISA's Insurance Savings Clause

Under the "insurance savings clause" of ERISA, Section
514 (b) {(2) (A), 29 U.S.C. 1144 (b) (2) (A), the general nrelates ta®
eriterion for preemption is qualified. The insurance savings
clause provides that "nothing in this subchapter shall be
conatrued to exempt or relieve any person from any law of any
State which requlates insurance." 29 U.S.C. 1144 (b) (2) (A) . Ry
gaving such insurance regulation from preemption, ERISA "leaves
room for complementary or dual federal and state regulation® of
the insurance industry. manm_m_hw v.
Harris Tumet & Sav. Bank, 510 U.S. 86, 87 (1993). The ultimate
question in determining whether a state law is saved from
préemption under the insurance savings clause is whether the law
rregulates insurance.®

This Court has employed a two-stage analysis for decidiné

whether 2 state 1aﬁ nragulatea insurance" in this context.

First, the Court undertakes a veommon-sense" examination of the

grate law at issue. Metropolitan Life.dns. Co. V. Massachusetfs,

471 U.8. 724, 740 (1985). "A common-sgense View of the word
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'Eegulatea' would lead to the conclusion that in orxderxr to
regulate insurance, a law must not just have an impact on the
inéurance induatry, but must be specifically directed toward that
jndustxy." Pilot Life Ips. Co. v- Dedeaux, 481 U.S. 41, 50
{1987). Second, because 2 purpose of the insurance savings
clauge was "to preserve the McCarran-Ferguson Act's reservation
of the business of insurance to the sStates," Metropolitan Life,
471 U.S. at 744 n.21, the three factores used to determine whether
a state law requlates the “business of insurance® under the
McCarran-Fergusdn Act are also relevant te the ERISA
deﬁermination- See note 1, Supra.’
Under this two-tiered analymis, a state law that mandates

‘benefits to be provided in an insured plan falla within the
savings provision and is not preempted. Metropolitan Life, 471
U.S. at 746. oOn the other hand, a general state tort or contract
law that applies to the insurance industry, but is not directed
specifically at the industry, is not an insurance regulation
falling within the savings provision and, to the extent it
"relate [s] to" a plan, is preempted. Pilot YLife, 4B1L U.S. at 50,
57.

3 a gtate law that purports to regulate insurance by

vdeem{ingl™ a plan to be an insurance company is also outside the
savings provision and subject to preemption. 2% U.S.C.
1144 (b) (2) (B) . As a result of that provisicn, self-inspured plans
are generally outagide the scope of state insurance regulation.
See, a.q., [cases]. Because this case doea not involve a self-
insured plan or an attempt to deem a plan to be an ingurance
company, thig "deemer" clause ig not at issue in thie case.
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insurance industyy. The court of appeals in this case relied on

its recent decision in nnum_Liig;Insﬁ_Qg. v. Qisneies, 134 F.3d
939 (9th Cir. 1998), to hold that the notice-prejudice rule is
saved under the ERISA insurance savings provision. In Cisneros,
the court had reasoned that the notice-prejudice rule, "by
requiring the insurer to prove prejudice before enforcing proof-
of-claim requirements, * * * dictates the terms of the
relationship between the insurer and insured and so geems, as a
ﬁatter of commen sense, to 'regulate insurance.'” Id. at $45.
The court alsc noted that "I[t]lhe rule is directed specifically at
the insurance industry and ia applicable only to insurance
contracts." Ibid. The Ninth Circuit's conclusion in giangrgﬁ
that the notice-prejudice rule satisfies an ordinaxy
understanding of insurance regulation is correct.*

Petitioner belatedly argued in its reﬁly brief at the
certiorari stage of this case that thé notice-prejudice rule "is
nothing more than a basic principle of contract law which applies

to all contracts, not merely insurance policies." Pet. Reply Br.

4+ whe notice-prejudice rule is not unique to California

jnsurance regulation. As one influential treatise hag noted,
“there is something approeaching a consensus in regard to the

general proposition that an insured's coverage should only be
lost when the insurer has been prejudiced." Robert Keeton and
Alan Widiss, Insurance TLaw: A Guide To Fundamental Principles.

4

Lecal Doctripes. and Commercial Practices, § 7.2, at 763 (1988) .
Indeed, Af the rule were not saved by the insurxance gavings

clause, it would nonetheless have to be decided whether the rule

should be adopted as a matter of federal common law under ERISA
itself.
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5: Assuming that this issue is properly before the Court because
it ig vfairly included" in the questions presented, see Sup. Ct.
R. 14.1(a), petitioner's argument should be rejected.
Determining whether Californiais notice-prejudice rule is
directed at the insurance industry narrowly, or is instead a
"bagic principle of contract law" recognized throughout a State's
law, requires an analysis of the law of Califormia. Patitioner

- offers no reason to disturb the conclusicn of the court of
éppeals, which is presumed to be familiar with the law of the
States in its circuit, that the notice-prejudice rule undex
california law is directed specifically at the inéurance
industxy. See Sheridan v. Dniked States, 487 V.8, 392, 401-402
(1988) ; Rupyon v. McCrarxy, 437 U.S. 160, 181 (1976); Huddleston
v. Dwyer, 322 U.S. 323, 237 (1944).

In any event, our survey of California law reveals no cases
where the state courts apply the notice-prejudice rule as such
outeide the insurance area. Nor is this surprising, given that
the rule 1s stated in terms of prejudice ﬁo an vinsurer"
resulting from untimeliness of notice. See Shall 0il Co. V.
Winterthuy Swips Ins. Co., 12 Cal. App 4th 715, 760 (Ct. App-
1993) ("California law is settled that a defense based on an
jnsured'a failure to give timely notice requireé the insurer to
prove that it suffered substantial prejudiece."). Thus, even if
petitioner is correct in viewing the notice-prejudice rule (like
most insurance regulation) as having its roots in established

common law contract doctrine, or more broadly as being a species
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of harmless error doctrine, we agree with the Ninth and D.C.
circuits that, as it now exists, the rule of notice-prejudice
“agpplies only to insurers." Q!Conpor v- PNUM Life Ing, Co. of
Am., 146 F._3d 959, 964 (D.C. Cir. 1998); compare Security Life

Tne. Co. of Awm, v. Mevling, 146 F.3d 1184, 1189 (9th Cir. 1998)
(California insurance code proviasion allowing rescission in the
event of material misrepresentation merely codifies the common
law remedy of resciasion and is not an insurance regulatiom) .”

2. The MgCarran-Ferguson Act factors also muggeat that the

— 4 i 3 "

insurance™ updar ERISA. In its previous Cignerca decigion, upen
which the court in this case relied, the court of appeals
conasidered the application of the MeCarran-Ferguson Act factors
to the Califormia notice-prejudice rule. The court ruleq chat
the notice=-prejudice rule clearly gatisfies two of the factors --
whether the rule is "an integral part of the policy relationship
between the insurer and the imsured" and whethex the rule "ias
limited to entitiee within the insurance industry." See
Cigneros, 134 F.3d at 946. Those conclusions are correct. BY
neffactively creatling] a mandatory contract term® that requires
the ineurer Lo prove préjudice before enforcing -a timelinesgs-of-

¢laim provision, the notice-prejudice zule "dictates the terms of

5 We note that state common law created by the decisions of
gtate courts, such as the notice-prejudice rule, fits ERISA‘'s
literal definition of state law. 29 U.S.C. 1144 () (1) and (2)
{"[clhe texrm 'State law' includes all lawe, decisicns, rules,
regulations, or other State actien having the effect of law®).
In many States, a similar notice-prejudice rule is codified in
rhe state insurance code. See [ecitation for scurce on this].
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tﬁe relationship between the insurer and the insured, and
consequently, is integral to that relatienship.® Ibid. In
addition, as discussed above, the notice—prgjudice rule appears
to be gpecifically taiiored to the insurance industry and applies
only in thit context. The primary dispute in this case, however,
concerns the other McCarran-Ferguson critexion -- whether the
notice prejudice rule "has the effect of tfanaferring or
spreading a policyholder's risk."

a. 'The Cisneres court held that the notice-prejudice rule
does not satisfy the McCarran-Ferguson "risk sﬁreading“'
criterion. The court held that this criterion "refera to the
risk of injury for thch the insurance company contractually
agreed to compensate the insured.” 134 F.34 at 945-946. The
court stated that, although Y[tlhe notice-prejudice rule does
shift the risk of lost coverage as a result of late submission of
proof,® it "does not alter the allocaﬁion of risk for which the
parties initially contracted, namely the risk of lost income from
long-term disability." Xbid.

In our view, although the diastinction the court of appeals
attempted to draw between different types of risk spreading finds
eubstantial support in the case law, it is ultimately

unsatisfactory.® Insefsr as the notice-prejudice rule shifta the

¢ gee Davies v. Centennial Life Ins, Co., 128 F.3d 9534, 941

(6th Cir. 1997): Tingle v. Racific Mut__Ins, Co., 986 F.2d 105,

108 (Sth Cir. 1993); DeBxuyne V. Equitable Life Assurance Soc'y .
i , 920 F.2d 457, 469 (7th Cir. 1990); Smith V.
Jefferson Pilot Life Ins, Co., 14 F.3d 562, 569 n.5 (1lth Cir.),
cert. denied, 513 U1.3. 808 (199%4); cf. Q!Connor v. j

{continued...)
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risk of iate notice and stale evidence from the insured to the
insurance company in some instances, it has the effect of raising
premiums and gpreading risk_améng policyholders. See United
States Department of Txeasurv v. Eabe, 508 U.S. 491, 503-504
{1993) (in bholding that the actual performance of a contract
conatitutes the "business of insurance® under the McCarran-
Ferguson Act, the Court notes that " ([w]ithout performance of the

"terms of an insurance ﬁolicy, there ig no risk-transfer at
all."). Therefore, it could easily be found to satisfy the
McCarran-Ferguson "risk spreading” criterion.

Moreover; although the court of appeals attempted teo rely on
this Court's decision in Metropolitap Life to support its
.distinetion between "the risk for which the parties originally
contracted" and the risk of late notice and stale evidence
addresged by the notice-prejudice rule, its reliance was
migplaced. The Court in Metropolitan Life held thacla state law
mandating the inclusion of certain mental health benefits in
certain types of insurance policies tended to spread xigks under
the McCarran-Ferguson Act test. Sust ag in this case, however,
the rigk that was spread by the state rule -- the risk of mental
illness -- wae not a risk “Eor'which the parties initially

contracted,” in the Ninth Circuit's phrase; the paxties in

Metropolitan Life specifically contracted only to spread othexr

§(...continued)
Co. of Am., 146 F.3d 959, 962 n.* (D.C. Cir. 1998) {noting that
because policyholder conceded the point, it had no occasion to
decide whether the notice-prejudice rule transfers or spreads
policyholder risk).
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kinds of health risk. Nonetheless, just as in this case, the
getate law at issue required them to spread am additional risk,
and it was therefore found to satisfy the McCarran-Ferguson tpyigk
spréading“ criterion. It woqld appear that the same conclusion
applies here.

b.. The Court peed not, however, determine the soundness of
the court of appeals’ conclusion that the notice-prejudice rule
spreads risk under the McCarran-Ferguson factors. Even if the
notice-prejudice rule does not spread the kind of risk addressed
by the McCarran-Ferguson factors, the fact that it doee not is
not fatal to a claim that the rule nonetheless "regulates
insurance® undexr ERISA. That is bgcause; as the Ninth Circuit
correctly held, "the McCarran-Ferguson factoxs are simply
relevant consideraticns or guideposts, not geparate essential
elements of a three-part test that must each be satisfied for a
law to escape preemption.' Cisneros V. UNUM Life Ing, Co, of
Am., 134 F.3d 939, 946 (sth Cir. 1998), petition for cert.
pending, No. 97-1867.7

7 The Ninth Circuit's view is in line with that of the .

Distyict of Columbia and Si%th Circuits, Q!Connor v. DNUM Lifs
Ins. Co., of Am., 146 F.3d 959, 963 (D.C. Cir. 1958); DRavies v.
Centepnial Life Ing., Co,, 128 F.3d 934, 940 (6th Cir. 1997); cf.
v. Txavelers Ine. Co., 538 So. 24 210, 214-215 (La. 192839)

(holding peolicy-cancellation provision aaved under comwmon-sense
approach without resort to Eireno factorsg), while the Fifth
Circuit is the only circuit to have directly held that all) three
factors are essential. CIGNA Healchplan of La.., lngc. V.

igj , B2 F.3d 642, 650 (5th Cir.) ("{Ilf a
atatute fails * ~ * vo patisfy any one element of the three-
factor Metropolitan Life test, then the statute is not exempt
from preemption hy the ERISA insurance savings clause."), cert.
denied, 519 U.8. 964 (1996);, accord Tingle v. i

{continued...)



11/20/98 17:02 FAX
- _11/20/98" FRI 15:42 FAX_202 219 7257 @ozz
' - @oo2

L7 ] .-

Initially, this Court itself has made guite clear that the
MeCarran-Ferguson. criteria were not intended to introduce a rigid
three-part test. Although the Court mtated in Group Life &
Health Insurance Co. V. Royval Drug Co.. 440 U,S. 205, 211-212
{1979), that risk-spreading is an vindispensable characteristic
of insurance,” it does not follow that regulation of the business
of insurance always involves regulation of risk-spreading, either
under the McCarran-Ferguson Act itgelf or under ERISA. Indeed,
eince its initial articulation of the three criteria iﬁ Roval
Drug, the Court has been quite- congistent in disavowing any
attempt to use them as a rigid three-part tesat. That has been
true both in cases directly applfing the McCarran-Ferguson Ackt,
such as Pilot Lifa, see 481 U.S. at 48, 39 [(referring to the
factors as "guide(s]" or "consiéerations [to be] weighedr"), and
in cases applying the ERISA insurance pavings clause, see

Metropolitan Life, 471 U.S. at 743 ("three criteria relaevant to

determining whether a particular practice £alls within the

(...continued)

Cn,, 996 F.2d4 105, 108 (5th Cir. 1993) (holding statute preempted
that "fails to satisfy at least one prong of the three part
ug;;gggli;an_Liig testh), Other courts have reached varying
results that appear to depend on a more flexible analyesia, not a
rigid rule requiring state lawa to satisfy each of the McCarran-
Ferguson criteria to coma within the ERISA insurance savings
clanse. See, £.9., Brawex V. Lincalp Nat'l Life Ins., Co., 921
F£.2d 150, 153 (8th Cir. 1950) (common law rule not saved because
it failed two factors), cert. denied, 501 U.8. 1238 (1991);
Howard v. Gleason COLP.., 901 F.2d4 1154, 1158-1159 (24 Cir. 1990)
(statutory provision not paved because it failed to meet common
sense test and two factors); Kellay V. Scaxm. Roebuck & Co., 882
F.2d 453, 456 (10th Cir. 1989) (statute not saved because it
failed two of three factors): Anschultz v.

, 850 F.24 1487, 1489 (1ith Cir. 1986) (state law that
failed to meet two of McCarran-Pexguacn -factors is not saved) .
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‘business of ipsurance'") {emphasis added). As the Court stated
in Pirepc. "(nlone of these eriteria is necessarilly detexninative
in itself." Pixeno, 458 g.s. at 129. TIndeed, in EMC COXp. V-

Holliday, 4988 U.S. 52, 61 (1990), the Court found a state anti-
gsubrogation provision to be an insurance law without any
reference to the Rireno facrorea.

Moreover, the Court deﬁonstrated that the insurance savings
clause analysis embodies a balancing approach in Pilot Lifa.
after determining that the state law in that case met neither a
" common-sense" understanding of ingurance nor the first McCarran-
Ferquson factor, because i did not spread risk, id. at 50. the
Court proceeded to address the other two factors as well. Id. at
50-51. That additicnal analysis would not have been necessary if
petitioner were correct that a regqulation must qualify under all
three prongs=.

¥urtharmore, the textual differences between the McCarran-
Ferguson Act and the ERISA insurance savings clause suggest a
comewhat broader scope for the insurance savings clause. The
ERIS2a insurance savings clause saves any law that "regulates
ingurance,™ 29 U.S8.C. 1144 {b) (2) (A} -- a somewhat broader
formulation than the McCarran-Ferguson Act's reference to laws
nfor the purpese of regqulating the business of inourance." 15
u.s.¢., 1012(b) .- Consequently, the stricter approach that may be
necespary in McCazrran-Ferguson Act cases to distinguish between
the "business of jneurance, " which displaces federal antitxust

and securities laws, and the "business of insurance companiea, "



11/20/98 _17:02 FAX ,
11/20/98 FRI 15:42 FAX 202 210 7257 o024

- idioos

19

-

which may be subject' to those laws, see BEC V. National Sec..
ing., 2393 U.S. at 459, would not have controlling significance in
the ERISA context, ‘
Finally, the differing legal contexts in which the McCarran-
Fergueon Act and the ERISA insurance savings clause operate
suggest that, even if a rigid application of the McCarran-
Fergueon criteria were appropriate elsewhere, a more flexible
appreoach should he applied in the ERISA context. The McCarran-
Ferguson Act was primarily directed toward drawing a line between
3 well-developed federal regulatory regime under the antitrust
laws and the equally awell-developed state regulaﬁion of
insurance; accordingly, a copclusion that the MeCarran-Fergu&on
Act does not apply does not prohibit all regqulation, but merely
has the effect of subjecting an insurer to the fedéral regime.
By contrast, a conclusion that a2 state law is not a law that
rregqulates insurance’” ﬁnder the PRISA insurance savings clause
frequently has the opposite effect; it displaces a settled state
acheme that has been found necesgary to protect consumers and
beneficiaries of insurance policies without subjecting insurers
to any corresponding alternative scheme of substantive
regulation. The Congress that enacted ERISA was deeply concerned
with protecting the rights of plan participants. A too-rigid
application of the McCarran-Ferguson criteria in the context of
the ERISA inpsurance gavings clause could esasily result in

depriving ERISA participants -- whom Congress sought to protect -
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- of needed consumer protectiona without providing any

alterpnative.

C. The Notice-Prejudice Rule Does Not Conflict With
ERTSA'S Civil Enforcement Provislona

Petitioner contends that, even if the'notice—prejudice rule
would be saved under the ineuwrance savings clause, it is
nonetheless preempted because it conflicts with a substantive
provision of ERISA and with the written terms of the plan.
Petitioner relies on Rilot Life, which it reads as héving held
that "ERISA would bar these (etate] causes of action [for
improper claims processing and £ajlure to pay benefits] -- even
if the 'saving' clause were applicable -- because they conflict
with opne of ERISA's substantive provisions, ita exclusive ciwvil
eﬁforcement acheme in [Section] S62(a).™ Pet. 23, citing Pilat
Life, 481 U.s. at 51-57. Petiticner is wrong, however, in both
its premiée and in the broader implications of its argument.

a. Petitioner's premize that a claim that conflicta with
the written terms of a plan could net be a Section 50z (a) claim
for benefits -- and therefore must be a state cause of action for
improper claims proceseing or failure to pay benefits ~- is
mistaken. In this case, the notice-prejudice rule ims relevant
not because it creates a separate state cause of action, hut And (Lt

because it supplies a legal rule to be applied in an ordinary did eveale

o npanate
action under Section 502({a} (1) (B), 29 U.S.C. 1132 (a) (1) (B), "to zt:t:
recover benefits due * * ¥ under the terms of the plan." In thisachaLu:?

respect, this casge is analegous to Metropolitan Life, which held

a state law mandating certain insurance benefits to be saved and
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thus fully applicable under Section 502. It is also analogous to
FMC Corp., in which the Court concluded that a state anti-
subrogation zule would be saved and therefore applied to an
insured plan. notwithstanding that the state rule affected the
plan's payment of benefits. Analytically, there is no
distinction among a state mandated lnsurance benefit law, an
anti-subrogation rule, or a notice-prejudice requirement; each
kind of mandate must be viewed, as a matter of state insurance
law, a® incorporated into the terms of insured plans in that
state and as rendering nugatory any conflicting proviaions of
such plans; none "conflicts with a substantive provision of
ERISA." Pilot Life, 481 U,S. at 57 (referring t6 Matropelitan
Life); <f. gebn.Hancock, 510 U.S. at 99 n.9 ("[nlo decision of
this Court has applied the maving clause to supersede a provision
of ERISA itselfY). -

Tn short, as the Court concluded in EMC Cotp., 498 U.S. at
64, “if a plan is insured, a State may regulate it indirectly
through regulation of its inesurer and its insurexr's insurance
contracts." Petitioner's argument te the.contrary would
virtually "read(] the saving clause out of ERISA entirely."
Metropelitan Life, 471 U.S. at 741, since even the mandated

benefits law at issue in Metropalitan Life would not be saved

under such analysis.®

¢  contrary to petitioner's contention, Pet. 25, the

notice~-prejudice rule does not conflict with the requirement in
Section 503 that plans wust provide notice and the opportunity
for review of denimsd claims, 29 U.S.C. 31133, or with the

{continued. . .)
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». Moze Ffundamentally, the insurance savings clause should
not be narrowed to exclude state claims and remedies clearly
directed at insurance, merely because Congress generally intended
Section 502(a) to be the exclusive means of obtaining redresss for
benefit denials by plans. We recognize tﬁat Pilot Life has
generally been read to have just.that effect.” As explained
below, however, this portion of Rilot Tife's ratlonale cannct be
squared with the plain language of the insurance savings
provision and wae unneceesary to Pilot Life's holding that the
law at issue there was pot an insurance regulation withiﬁ the

meaning of that provision. Accordingly, if the Court reaches

——

this issuve, it should make clear that a e law that tes

insurance® is saved from preemption by ERISA, even if itse

{...continued)

Secretary'a regulation providing that "[a]l claim is filed when
the requirements of a reasomable ¢laim £iling procedure * * *
have been met,™ 29 C.F.R. 2560.503-1(c), (d). Rather, the
notice-prejudice rule complements the statute and regulation by
providing a longer time to file a claim in the context of insured
plans, if the insurer will not suffer prejudice thereby. Nor is
petitioner correct in agmerting (Pet, 25) that application of the
notice-prejudice rule, contrary to a plan's expregs terms,
conflicts with the statutery requirements that fiduciaries focllow
the written tezms of the plan and pay benefits in accordance with
those terms. 29 U.S.C. 1104 (a) (1) (D)., 11232 (a) (1) (B8) . Those
provisions could not reasonably be read to reguixe fiduclaries to

follow a plan's terms in contraventiocn of applicable federal or
state law.

9 Most lower courts to have confronted the issue have

concluded, like petiticner here, that pilot Lifa regquires the
preemption of claims for benefite or remedies under stata-law
provisionsg that otherwise clearly conmstitute ingsurance law, See
Kapne v. Conpnecticut Gan. Life Ino. Ca., g67 P.2d 489, 493-494
(oth Cir. 19B8), cext, denied, 482 U.5. 906 (1989);

, 857 F.24 1190, 1194-1155 (ath Cir. 1988)
{citing district court caseg) ; but see i i

Trist v. Travelers Ins. Co., 50 P.3d 144, 151 (24 Cir. 1995).
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application in the ERISA context may create a new cause of action
or remedy for a plan beneficiary.

In Pilet Life, the Court congidered whether ERISA preempted
state commorn: law tort and contract causes of action for bad faith
processing of a claim for benefits by an insurer. Analyzing the
gtate law creating the cause of action at imsue, the court
initially soncluded that {a) under a °common gense® view, it was
not "specifically dirscted toward thle insurance] industry,® 481
U.a8. at 50, and (b) it "at most wmeets one of the three criteria
used to identify the 'business of insurance' under the McCarrarn-
Ferguson Act,™ id, at 51. These holdings were sound, they
provided ample basis to conclude that the state law did not come
within the ERISA insurance savings clause, and the Court's
conclusion in Pilot Life that the state law was preemnpted was
therefore correct.

In a succeeding portion of the Pilot Life opinion, however,
the Court went on to consider whether its conclusion that the
gtate law was preempted was supported by the exclusivity of the
ERISA caupe of action for plan benefits under Section 502(c<).

The Court concluded that it was, otating that "([t]he palicy
choices reflected in the inclusion of certain remedies and the
exclusgion of others under the federal scheme would be cempletely
undermined if ERISA-plan participants and beneficiaries were free
to obtain remedies under state law that Congress rejected in
ERTSA." 481l U.8, at 54. In that portion of its opinien, the

court did not advert to the language of the insurance savings
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clause, but it relied heavily on Congress's'inéant, evident from
the legislative history of ERISA, to federalize ERISA remedies in
the same way that Section 301 of the Labor Mangement Relations
Act, 29 vU.8.C, 185(a), had federalized remedies for wviolations of
collective bargaining agreemapnts. See 481 U.S. at 54-36.

We do not disagree even with this portion of the Court's
opinion in Pilot Life. It i.s cartainly true that, outside the
context of state laws that "regulate insruance® undexr the ERISA
insurance gavings clause, the exclusivity of the Section 502
civil enforcement provisgions apprepriately informs the Court’'s
undergtanding of the scope of ERISA praamption. See, 2.4d.,
Travelers, 514 U.S. at 656-658 {altexnative enforcement
mechanisms generally preempted); Ingarsoll-Rand, 498 U.8, at 142;
cf. Mertens v. Hewitt Agsocgs,, 508 U.S. 248, 253-254 (1993)
{because of comprehengive enforcement scheme, Court will not
{nfer additional federal causes of actiom). Tndeed, Congres&s
clearly intended the.remedial provisions of ERISA to be exclusive
of any generally applicable state-law remedies related to plana.
H.R. Conf. Rep. No. 93-1280, at 327 (1974) ; see.also Metropelitan
Life Ins. Co. v. Iaylox, 481 U.S. 58, 62-64, 66 (1987); Franchise
Mvmwwmn—m 463 U.S. 1, 24
(1983)

fut insofar as this poxtion of Pilot Life weare read ;o
suggest that ERISA Section 302 has the same preemptive forcé with
respect to a state law cause of action or remedy that "regulates

insurance" as it has with respect to one that does not do po, it
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should be rejected. The text of the savings provision provides
that "pothing in this subchapter shall be construed to exempt or
relieve any person from any law of any State which regulates
jnsurance." 29 U.S.C. 1144 (b) (2) (A} {(emphasis added) . " [N]othing
in this subchapter” includes Section 502 as well as Section
514(a), thus saving insurance regulations from the preemptive
force of both provipions.!® This Court recognized as much in
Metropolitan Life, when it "declin{ed] to impoze any limitation
on the paving clause beyond those Congrees imposed in tﬁe clause
jtself and in the 'deemex clause' which wodifies it,® and
concluded that "{ilf a state law 'regulates insurance,' as’
mandated-benefit laws do, it is not preempted.” Metranelitan
Life, 471 U.S. at 746; cf. Rilot Life, 481 U.S. at 56-57
(Metropolitan Life clearly “"rejected aan interpretation of the

[insurance] saving clause * * * that saved from pre-emption 'only

10 of course, an insurance law that directly conflicts

with any ERISA provision is preempted by virtus of the Supremacy
Clause. See gohn Hancocgk, 510 U.S. at 95-100. Although the
insurance savings clause "leaves room for. cemplementary ox dual
federal and state regulation," ERISA "calls for fedexral supremacy

when the two regimes cannot be harmonized or accommodated.® John
i v. Harxig Trust Sav, Bank, 510 U.S.
86, 98 (1993). °[Iln the came of a direct conflict, federal

supremacy principles require that sastate law yield." Id. at 100.
Such conflict preemption occurs when it is impossible to follow
both a federal and state mandate. See Bogas v. Boggs, 117 5. Ct.
1754, 1762 (1997), citing Gade v. National Solid Wasres
Mapadement Asaln, 505 U.s. 88, 98 (1982). There i= 1o
inconsistency or direct conflict between a state law that
vregulates insurance" by creating a mew cause of action or remedy
for an ERISA participant or besneficiary and ERISA's provision, in
Section 502, of a different cause of action oy remedy for the
same plan benefilciary.
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state regulations unrelated to the substantive provisions of
ERISA'") .,

Moreover, insofar as the reasoning of this portion of pilot
Life derived from Congress's intent to pattern ERISA "exclusive
remedy" preemption on LMRA Section 301 preemption, that intent
fails to provide quidance when the state law at issue "regulates
insurance." That is because IMRA Section 301 does not contain
any excepﬁion analogous to ERISA's lnsurance savings provision.
Thus, while Section 301 may provida a usetul analogy in cases in
which ERISA's broad "relateg to", preemption is applicable,
Congress's enactment of tha insurance savings provision makes
clear that it did not intend that analogy to be controlling where
the state law is saved by the insurance savings clause. Thus,
this Court need not conclude from the discussion of Section

502(a) in Pilot Life that a state law that "regulates insurance,"”

and so comes within the literal terms of the savings clause, is

nevertheless preempted.'

11 Tn a brief in suppert of the petition for certiorari in

, the government argued "that sipce Congress intended
the procedures it established in Section 502 to be the exclusive
procedures for enforcing claims for benefits due under emplayee
benefit planz, the states are barred from establishing
alternative procedures.“ Br, for the United States as Amicus
Curize, Pilot Life Ine, Co, v. Dedesmux, No. 85-1043, at 18. We
adhere to that conclusion in circumstances like those in Pilot
Life, where a beneficiary bxought a claim undey a general "state
common law cause of action,' ibid., to obtain benefite under a
plan, as well asg other remedies. For the reagons given in text,
however, the exclugive nature of the Section 502 remedy ia
nececsarily qualified where a beneficiary brings a ¢laim under a
gtate law that "regqulates insurance." Insofar as our analysis
here differs from that which we offered at the certiorari stage
ip pilot Life, it is worth poting that our thinking -- as that of

(continued...)
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TI. THE ELFSTROM RULE DOES "RELATE TO" ERISA PLANS WHEN IT
IS APPLTED TO THEM, AND IT IS THEREFORE PREEMPTED

The couxrt of appealms erred in concluding that the Elfstrom
rule, as a general principle of atate agency law, does not unduly
interfere with plan administration and thus does not rrelate to"
an employee benefit plan in this-inatance. To the contrary, the
Elfanrgm rule "relate[s] to" plans within the maeaning of Section
514 (a), because, when applied in the context of deciding a claim
for benefits under ERISA, it could direcely interfere with the
goal of national uniformity in plao administration.?

1. The Elfstrom rule, which pre-dates ERISA and which
provides that "the employer is the agent of the insurer in
performing the duties of administering group insurance policies,”
Elfstrom v. Hgm_xgrk_hifg_lnaﬁ_gg_. 432 p,2d 731, 737 (Cal.
1967), probably cannct be said to explicitly refer to or be
dependent on the exiatence of an ERISA plan. See Ingersoll=-gRand,
498 U.S. at 139. But the application of the Elfstrom rule to

¢, ,.continued)
the Court -- hag been refined in light of the benefit of
significant experience with ERISA preemption in the intervening
12" years. Specifically, it is pow clear that preemption analysie
must begin with the presumption that Congress did not intend to
preempt state law, particularly in “"fields of traditional state
recqulation." ITravelers, 514 U.S., at 654-655, That presumption
is particularly strond in the area of state insurance regulation,
whose continued validity and application to ERISA plans Congress
expressly provided for.

12 In the same way, the notice-prejudice rule also
i1relate[g] to" the plan. Unlike the Elfsgfirom rule, however,
notice-prejudice is a law regulating insurance that is saved from
preemption, and any v3isuniformities" that result from the :
application of the notice-prejudice rula "are the inevitable
result of the congressicnal decision to 'save'’ local insurance

requlation."” Metropolitan Life, 471 U.S. at 747.

o3z
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claima for benefite -- like those advanced by respondent in this
case -= does have & direct effect on plan administrétion- n
effect, it forces the ewployer, as plan administrator, to assume
a role, with attendant legal dutiea and coneequences, that it has
‘not undertaken voluntarily. Compare De Buono, 117 S. k. at
1752-1753 (economic impact alone insufficient to "relate to”
plan); Iravelersa, 514 U.2. at 662, 6868 {(same). That ie
-egpecially troubling because, as petitioner points out (Pet. 28),
state agency law varies from state to state, and it could easily
be the cage that one multi-state plan would be subject to
contradictoxry agency principles depending on what gtate law is
applied. See, B.g., First Nagll Bapk v. Natiopwide Ins. Co,., 278
S.E.2d 507, 514-515 (N.C. 1981) (North Carelina law Yestablishes
that the employer-master policyholder ig not ordinarily the agent
of the insurer").Moreover, unlike a garnishment law like that at
igeue in Mackey, see 486 U.8. at 831-832, the effect on
administration is not only substantial, but central and
pervasive; it affecte not merely the plan’s bookkeeping
obligatione regarding te whom benefits checks must be sent. but
instead regulates the basic services that a plan may or must
provide to its participants and beneficiaries. Accordingly,
application of the BElfstrom rule ta'claims'for benefit=s like that

of respendent is contrary to ERISA's goal of uniform federal
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administration of employee benefit plams and thereby “"zrelates to
ERISA plans.

Although we believe that the Elfstrom rule is preempted,
however,.we are not suggesting that general agency principles, or
indeed contract, corporate or even trust principles, have no
place in deciding an ERISA benefits claim. In this respect; the
analogy to LMRA Sectien 301 is instructive., As in cases under
that etatute and in the absence of pertinent regulations issued
by the Department of Laber, see [citation for source of
regulatory authority], the federal courts are required to develop
2 uniform "federal common law of rights and obligations,"'zilgg
Life, 481 U.S.'at 56, concerning the circumstances under which
ERISA plans will be held to have acted as agents of ineurance
companies. See, e.g., Allis-Chalmers v. Lueck., 471 T.S. 202, 210

(1985) (" [A] suit * * * alleging a violation of a provision of a

1 Although the issuas apparently was presented to the
district court, see Pet. App. 30a-3la, no party appears to be
contending that the Elfstrom rule, although formulated in the
coptext of insurance, is a state law that “regulates insurance”
for purposes of the ERISA insurance savings clause. In our view,
the Elfatrom rule is not a law that sregulates insurance,” both
becaume it is not specifically directed at insurance and for the
additional reasons discussed by the district court, see Pet, App.
31a. The court of appeals described am "sound” and "comport [ingl
with [the Ninth Circuit's] prior determination of the igsue" a-
formulation that makes quite clear that the rule is not law
directed specifically at insurers, but is ingtead an application
of general principles of agency law; "as the employerx assumes
responsibility for more administrative or sales functions which
are customarily performed by an insurer, a gquestion of fact will
arige as to the agency relationship between the insurer and the
employer." Pet. App. 13a n.é {quoting Paulson v.

, 636 P.24, 935, 933 (Ox. 1981)). Cf. Pet. App. Z24a
(noting that "[tlhe question ultimate for the dietrict couxt is
whether MAC acted for UNUM and under UNUM's control in receiving
and forwarding long-term disability claims®) .

Z1o14
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labor aeontract must be brought under § 301 and be resalved by
reference t6 federal law."). In developing that federal common
law, the courts certainly can loock to state-law principles.

Lyman ILumbexr Co. V- Hill, 877 F.2d 692, 693 (Bth Cir. 19892).

But, by subjecting plans to a federal commcon law standard, the
statutory goal of consistent application in a multi-state setting
can be achieved. See shaw, 463 U.sS. at 105. Given its roots in
general principles of agency law, rules similar to the BElfstrom
rule appear to be widespread in state law. See Pet. App. l2a
(citing casees). Thus, on remand the ecourts below should
considﬁr whether the Elfstrom rule, or something like it, applies
to the circumstances of this case as a matter of federal, not

california, common law.

1 See, e.g., Security Life Ing, Co, of Am. v. Mevling.
146 F.3d 1184, 1181 (9th Cir. 1998) (holding that resciseion ise
an available remedy under the federal common law of ERISA);
McClure v. Life Ins. Co, of N, Am., B4 F.3d 1129, 1135 (9th Cir.
1996) (adopting Preasocnable expectations" doctrine as a matter of
federal commen law to aid in interpretation of ERISA insurance
policies); City of Hope Nat'l Med, CLr, V. HaalthPlus, Inc., 156
F.3d 223, 228 (1st Cir. 1998) (applying federal common law
principles of assignment in context of ERISA claim): Eord v.

i i , 154 F.3d 613, 619 (6th Cir. 1998)
(refuging to apply state law when calculating prejudgment
interast award in context of successful ERISA benefits claim, but
instead applying federal common law principles) ; Morxiaxty V.
Glueckert Funeral Homa, Ltd., 133 F.3d 859, B6S-867 (7th Cirx.
1998) (in case ariming under BRISA and IMRA, court applied
federal common law of agency in determining whether member of
multi~employer association was bound by particular provision of
collective bargaining agreement concerning contributions to
employee benefic plan).
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CONCLUSION
The judgment of the Ninth Circuit with respect to the
applicability of Califormia's notice-prejudice rule should be
affirmed. The court's judgment with respect to the applicability
of the Elfstrom rule, however, should be reversed,
Respectfully submitted.
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