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The Honorable Henry J. Hyde 
Chairman 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Hyde: 

Today, your Committee will mark-up H.R. 3736, the "Workforce Improvement and 
Protection Act of 1998" which is intended to address the growing demand for skilled workers in 
the information technology (IT) industry by enacting a temporary increase in the annual cap on 
the number of visas for temporary foreign "specialty" workers under the H -I B program, while 
also effecting reforms to the H-JB program that would help target their usage to industries and 
employers that are actually experiencing skill shortages. 

The Administration believes that the first step in increasing the availability of skilled 
workers must be raising the skills of U.S. workers and helping the labor market work better to 
match employers with U.S. workers. Therefore, substantial additional efforts to increase the skill 
level of U.S. workers and needed improvements in the H-IB visa program are necessary 
prerequisites for the Administration to support any short-term increase in the number of visas for 
temporary foreign workers. 

We are pleased that H.R. 3736 as reported from the Immigration and Claims 
Subcommittee is consistent with one of our primary objectives, insofar as it links a temporary . 
increase in the H-JB cap to the enactment of meaningful reforms to the H-IB visa program. H.R. 
3736 would help ensure that U.S. workers do not lose their jobs to temporary foreign workers 
and that qualified U.S. workers have the opportunity to fill ajob before a temporary foreign 
worker is hired. Moreover, H.R. 3736 modestly expands enforcement authority to help prevent 
employer abuses of the H-IB program. These reforms will effectively target H-IB visas to 
industries experiencing skill shortages. The Administration strongly opposes amendments that 
would weaken these reforms. 

Unfortunately, H.R. 3736 does not contain any provision to encourage additional training 
of U.S. workers. Training is a vital component of our strategy to address the long-term demand 
for highly skilled U.S. workers and to enhance the international competitiveness of important 
U.S. industries. An effective training strategy would also work to reduce the demand for H-IB 
visas. The Administration strongly supports amending H.R. 3736 to provide for additional 
training opportunities for U.S. workers and believes that this training should be funded, in part, 
through a modest H-IB application fee paid by employers. The Administration is also concerned 
that the increase in the annual number of H-I B visas reflected in this bill is too large, although 
we agree that the increase should last for only three years. 

The Administration believes that H.R. 3736 would substantially improve the current H­
IB program and, with the addition of a meaningful training provision and a modest reduction in 



," 

the level of increase in the annual H -1 B visa cap, would garner the Administration's support. 
We look forward to working with the Congress on these and other specific provisions in the bill. 

The Office of Management and Budget advises that there is no objection to the 
submission of this report from the standpoint of the Administration's program. 

Sincerely, 



~ Julie A. Fernandes 
05/05/9809:23:28 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: Hl B and Regional Skills Alliances 

Bruce/Elena: 
Just to clarify a bit our discussion from yesterday: 

We persuaded Kennedy to include Regional Skills Alliance is his bill that was defeated in 
Committee. Abraham's bill includes a $50 million scholarship program (funded thro"gh an 
appropriation). Our objective in the House was for Smith's bill to include meaningful reform to the 
H1 B program (b/c that is where Abraham is most weak). Peter concluded that making changes to 
Abraham's training program would be the least difficult thing for us to work out in conference. We 
did, however, want to make sure that the House bill included a fee -- the Senate billd does not. 
The money generated from this fee is how we would want to fund an trainin ro ram. 
Moran s eglonal Skills Alliance proposal (which, like ours, was modeled on the PPI idea) is very 
similar to what we included in our outline and in Kennedy's bill. The principal differences are: (1) 
Moran's RSAs would be administered by Commerce rather than Labor; and (2) they would be 
required to be led by industry (rather than just permitting industry to be part of the RSA). 
Lofgren's current proposal would devote 80% of the money generated by the fee to part 0 of Title 
IV of JTPA. The provision is explicitl designed to, among other thin s "hel alleviate skill 
shortages an en ance the competitiveness of the labor force" and to fund programs (including 
"partnership programs") that "address industry-wide skill shortages." Thus, we concluded that 
RSAs could be funded through this (unless we wanted to have the program administered by 
Cbmmerce). Peter thinks of the Lofgren language as a placeholder that wotlld allow lIS to~uild 
more explicitly at conference. 
I have asked Peter to follow up with others in Congress to ascertain the more general (outside the 
House Judiciary committee) feeling about RSAs. None of Moran's co-sponsors are on the Judiciary 
Committee. 

julie 
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IN THE HOUSE OF REPRESENTATIVES 

Mro SKlTl! of Teal iDtrod .. -.I the !oUowiall' biU; which wu ",r..1T"o:O.I to th .. 
COlUllJjuae on ___________ _ 

A BII.I. 
To amend the luun.igratioD aDd Nationaility ACt to mttke 

e:hangt!s relating to H-IB noDimrnigr-antso 

1 B~ it enucted by th£ Senate and Hall.St: of Repn.senta-

2 ti\leM of the Uftited Sfatt:5 ofAmeri.ca ion Ccmgress a.ssembled, 

3 SECT10N 1. SHORT TTn.J:. 

4 This Act IUay be eited as the "Workforce Improve-

S mt!Dt and Protectiun.Act of 1998"0 

6 SEC. 2. TEMPORARY INCREaSE IN 8ll1l 1 ED FOREIGN 

7 woBURS. 

8 Seetion 214(g) of tile Immigration and Nationl:llity 

9 Act (8 U.S.C. 1184(g») is amended-
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1 (1) by !Unending pl!rllgrllph (l1(A) to read as 

2 fullows: 

3 "(A) under section IOI(I!)(I5}(H}(i)(b), subject 

4 to paragraph (5), Uiay not u:ceed-

5 "(i) 95,UOO in fiscal year 1998; 

6 "(ii) 105,000 ill fi&cal yeolr 1999; and 

7 "(iii) 115,000 Ut fiscal year 2000; oc"; an.u 
8 (2) by adding at the eud the following: 

9 "(5) In each of fiscal year.; 1999 oInd 2000, the total 

10 numl>er of aliens described in section 212(a)(5)(C) who 

11 l:PJly be issued ~sas oc otherwise provided uonimmigrant 

12 status under section IOl(a)(15)(BJ(i)(b) may not exc: .. ed 

13 7,500.". 

14 SEC. 3. PROTECI'ION AGAINST DISPlACEHEKT OF VNllED 

IS STATES WORKE:RB, 

16 (a) IN GENRRAL.-Section 212(£1)(1) of the Inuci-

17 gration IWd Nl!tiolllwty Act (8 U.S.C. 1182(n)(I)) is 

18 amended by inserting after subparagraph (D) the follow-

19 ing: 

20 "(E)(i) The employel' has not wd off or other-

21 wise displaced and will not layoff ur uthenrise dis-

22 pl&C2, within the period beginni .. g 6 months before 

23 IUld ending 90 days following the date of 1Ui..ag of 

24 "the application or during the 90 days inJ.mediateJy 

2S prec:eding IUld following the date of filing of any visa 
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1 petition supported by the applicdtiun, lIny United 

2 SUites worker (as detined in pllr8gT"ph (3)) (includ-

3 ing Ii workel· whuse services al"e obtained by cou-

" tract, ernplo)'l!e leasing, temporary help ~eelt1ent, 

5 or other similar means) who has subsUUltioilly equiv-

6 alent qualifications and e.q.encnce in the spedaltY 

7 occupation, IUld in the ~Il of empluyment, tor 

8 which H-IB nonimmigrllnu arc sought or in which 

9 tht!y are employed. 

10 "(ii) Except as provided in clause (iii), in the 

11 cue of IIJl employer that employs an H-IB DOIl-

12 j mmigt"llI1t, the employer shall not place the llon-

13 iwmigrant with lUlother elllployer where-

14 .'(I) the nonimmigrant perfonns his or her 

15 duties in whule or in pan: at one or lIIOI"e work-

16 sites owned, operated, or cantrelle<! by such 

17 other employer; anu 
18 "(n) there are indicia of an employment 

19 relationship between the nonimmigrant and 

20 suc:h other employer. 

21 "(iii) Clause (u) shall not apply to IIlI employ-

22 er's pia.cement of lUI B-lB nonimmigrant with an-

23 other employer if the other employer has executed 

24 IIJl Ilttelrultion that it satisfies and will satisfy the 
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1 conditions descnbed i.u clause (i) during the period 

2 described iII suc:h d4use.". 

3 (b) I>EFl~'l1'lONS.-

4 (1) IN GEI\'ERAL.-Section 212(n) of the Immi-

5 gration and Nationality Act (8 U.S.C. 1182(uJ) IS 

6 amended by addiDg at the end the foUowing: 

7 "(3) For plll'pOses uf this subsection: 

8 "(A) The term 'H-IB Ilonjwtnigr'lUlt' means an 

9 ailien IIdmin.ed or provided status as a nonimmigrant 

10 described in section lOl(aj(15)(HJ(i)(b). 

11 "(B) The term 'layoff or otberv.-ise cfu;place', 

12 with respect to an employee---

13 "(i) melll1S to cause the employee's loss of 

14 ezaploym.ent, uther thOin through a discharge for 

15 caQse, a "olWitary departure, or a volunt.al'y re-

16 ~ment; <Uld 

17 "(ii) does not indude any situatiou in 

18 which employment is relocated to a diff'erc!nt ge-

19 ognpbic uea and the employee i!! I.Irfered a 

20 chance to move to the (lew 10c4tion, with wages 

21 and benefits that are not less than those at the 

22 old location, but elects not to move to the:! new 

23 Joc4tion. 

24 "(e) Tbe term 'United States worker' means 
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"Ci) a citize:u or national of the Unjted 

States; 

"(ii) an alien lawt'tilly admitted for penna-

.uent residence; or 

"(iii) an well authorized to be emplo~d 

by this &t or by the AttOl1ley General.". 

(2) CONFOlWlNG AMESDM£N'rS.-Section 

8 212(n)(1) of the Immigration iUld Nationality At:t (8 

9 U.S.C. llS2(1I)(1» is amended hy striki.ug "a non-

10 immigrllllt described iII section 101(1I)(15}(H)(i)(b)" 

11 each plac:e s\lc:h teJ'nl appears and insert.iug .. an H-

12 IB nonimmigrant". 

l3 SEC. c. UC1Ul1TMENT OF tJNITEI) STATES 1i'QJUQ!JU; 

14 PJUOJl '1'0 SEDaNO NONDIDUGBANT WOU-

15 EBS. 

16 Se<:tion 212(n}(l) of the llJUIligration and Nationality 

17 .Act (8 U.S.C. 1182(0)(1», as amended. by section 3, is 

18 further ameuded. by inserting after iUbpllragraph (E) the 

19 following: 

20 U(F}(i) The employer, prior to filing the appli-

21 cation, has tUen, in good faith, timely and sigui1i-

22 Clint steps to l·ecruit and retaiD sufficient United 

23 SUltes workers in the specialty OC:Cl1pation for which 

24 H-lB nonimrnignnts art! sought. Such steps shall 

25 bave included. recruitzuent in the Unit.l!d States, 

'1," •. w.,. 

HI! 
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1 using' procedW't's that meet industry-wide standards 

2 and offering compensation that is at JeJlSt liS great 

3 115 that requiJ"ed to be off'ered to H-IB non-

4 immigrants under subpllnlgTliph (A), and offeri..ug 

5 employment to any qUltlitied United Statea worker 

6 who applies. 

7 "(ii) The conditions described in c1awe Ii} shall 

8 not apply to an emplo)'er with respect to the employ-

9 ment of an H-IB nonimmigrant who is described in 

. 10 subparagraph (A), (B), or (e) ot" section 

11 203(b)(lJ. ". 

12 SEC. Ii~ LDQTATlQN ON AlJTBORlTY TO INJTIATE COk-

13 plAJN'l'S Am) CONDUCT IIhlE8l'lGATlONS 

14 FOil NON·II-lB-DEPEN'DENT EMPLOYERS. 

IS (a) IN GENSJU..L~-Section 212(n)(2)(A) of the Im-

16 migM:Ition and Natiouality A.c:t (8 U.S.C. 1182(n)(2)(AJ) 

17 is amended-

18 (1) in the second sentence, by strikiDg the pe-

19 riod Ilt the end and inserting the following: ", except 

20 that the Secretary J:nay only file such II. complaint re-

21 spec:tUig 8ll H-IB-dependent employer (as detined 

22 in paragraph (3)), 8.l1d only if there appear.; to be 

23 a violation of an Itttesbition or a misrepresentation 

24 of II material ~ in an application."; and 



H.L.C. 
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1 (B) by iIlserting after the second !ll:lltellce 

2 the: followiDg: "Except as provided in subpara-

3 graph (F) (relating to spot investigatiolls dur-

4 ing probationary period), no investiglition or 

S hearing shall be condul.:ted with respect to an 

6 employer except u. response to a complaint rued 

7 under the previous sentence.". 

8 (b) DEFJ)lJTlONs.-St!c:tion 212(n){3) of the lrnmi-

9 gratioll and Nationality Ad (8 U.S.C. 1182(n)(2», as 

10 added by section 3, is ameoded-

11 (1) by redesignating subparagraphs (A), (B), 

12 alld (C) as Bubparagraphs (B), (el, and (E), respec-

13 lively; 

14 (2) by ~g Ilfter "plUposes of this sub-

IS section:" the following: 

16 "(A) The term 'H-IB~ependent employer' 

17 mean.s an emplo~r that-

18 "(i)(I) has t'~er than 21 full-time equiva-

19 lent employt!e$ who ue employed in the United 

20 States; ed (II) employs 4 or more H-IB IlOD-

21 immigrants; or 

22 "(ii)(l) has at least 21 but not mort' than 

23 150 1U.l.l-time equivalent emplo)'l!es who are em-

24 ployed in the United States; and (n) employs 

25 H-IB nonimmigrallts in a number thllt is equal 
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1 to at least 20 percent of the number of such 

2 full·time equivalent employees; or 

3 "(iii)(I) has at lea.st 151 full-time equiva-

4 lent employees whu are employed ill the United 

5 States; oUld (n) employs H-IB nunimmigran.ts 

6 in a .number that is eq\Ul1 to at least 15 percent 

7 of the number of such fUll-time equivalent em-

8 ployees. 

9 In applying' this !lubparagy-al1h, Il11Y group rreated as 

10 It single employer UlIder subsection (b), (e), (m), or 

11 (o) of Sectiull 414 of the Internal ReveIlU .. Code of 

12 1986 shall be treated as a single employer. Alien.s 

13 employed Wider a petition for H-IB nonjmmigrlWts 

14 s.b.al.I be treated as employees, and counted lUI nOIl-

IS im.m.igrants under seetion 101(a)(15)(H)(iHb} lUJder 

16 this subparagrapb."; and 

17 (3) by inserting after l>l1bpllragraph (e) (as so 

18 redesignated) the following: 

19 "(D) The term 'nou-H-IB-dependent employer' 

20 lIIeaIlS an employer that is uot an H-IB-dependent 

21 employer.". 

22 SEC. '.INCJIE..&SED ENFOllCDG:Nr AND PDlAl.'l'IEs. 

23 (a) IN GENRlt&.L.-Section 212(n)(2)(C) of the Im-

24 migr-atioll and NlltioDAlity .Act (8 U.S.C. 1182(0)(2)(C») 

25 is amended to read as follows: 

.-
HI! 
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I "(CHi) If the Secretary finds, after notil:t' IWd oppor-

2 tunity for a hearing, a failure to meet a condition at" paril­

] graph (l)(B) or (l)(E), a substantial failure to meet a 

4 condition of paragraph (lHCl, (l)(Dl, or (lHF), or a mis­

S represeQtation of material fact in an application-

6 "(I) the Secrt:tary shall notify the Attorney 

7 General of such Ilniling aUld may, in IIddition, 1m-

3 pose lo"Uc:h other admillistrlltive remedies (including 

9 civil monetuy penalties in lin IlDlOUllt not to eSl:eed 

10 $1,000 per violation) as the Secret/U)' determines to 

11 be approprillte; and 

12 "(Ill the Attorney General shall not approve 

13 petitions filed with relo-pect to that emplo~r Wlder 

14 sectioll 204 or 214(c:) duriug a period of at least 1 

15 year for aliens to be employed by the employer. 

16 "(ii) If the Secrewy finds, after notice and opper-

17 twUty for a hearing, a willflll failure to meet a condition 

18 of paragraph (1) Or a wi.llflll misrepresentation of tnllterial 

19 tact in an IIpplication-

20 "(I) the Secret.uy shall notify the Anorney 

21 General of such finding and may, in addition, im-

22 pose such other aolministnttivl' remedies (including 

23 civil monetary penalties in an &.mOlUlt not to exc:eed 

24 $5,000 per violation) as the Secretary determines to 

25 be appropriate; al1d 



~2I.l'" 

r *d _, U8/1n 1-516-

H.L.C. 

10 

1 "(n) the Attorney General shall not approve 

2 petitions filed With respect to that emplo~r under 

3 lIection 204 or 214(c) during II period of at least 1 

4 year for aliens to b~ employed by the employer. 

S "(iii) If the Secretary finds, after notiee and oppor-

6 tunity fur Ii hearing, a willful fail1lJ'e to meet a condition 

7 ot paragraph (l) or a will1'ul misrepresentation ot' ulaterilll 

8 fact in 8.ll applicatioll, in the course of which failure or 

9 misrepresentation the employer also has failed to meet a 

10 eonwtion of paragraph (lHEl-

11 "(I) the Secretary shall notif.y the Anorney 

12 General of such find.ing aud .tI18Y, in addition, im-

13 pose such other administrative remedies (including 

14 civ.il monetary penalties in an a!IlOl.Ult not to exceed 

IS $25,000 per ~olation) as' the Secretary determines 

16 . to be approprUite; and 

17 "(n) the Att.orney General £hall not approve 

18 petitions tiled with respe(-t to that ~mployer under 

19 section 204 or 214(c) daring a period of lit lellSt 2 

20 year.! for aliens to be employtld by ~he employer.". 

21 (b) PLACEMENT OF H-IB NONlllMIUR4NT WITH 

22 OTHER EMPLOYEB.-Section 212(n)(2) of the tmmjgn-

23 tion and Nationality Act (8 U.S.C. 1182(n)(2» is aJUend-

24 ed by adding lit the end the following: 
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1 "(E) Under regulations of the Secretary, the previous 

2 provisiolls of this paragraph !lh.aJl apply to a failure of IUl 

3 other employer to comply with IUl attestAtion described in 

4 paragraph (l)(E)(iii) ilJ the same manner as they apply 

5 to il failure to comply with a condition described in para-

6 grapb (I)(E)(i} .... 

7 (C:) SPOT INVESTIGATIO~S DURING P[(OBATIOs.\RY 

8 PEluoD.-Section 212(n)(2) uf the Immigration and Na-

9 tionality Ad (8 U.S.C. 1182(n)(2)), as AllIended by sub-

10 section (b), is rurther amended by adding at the end the 

11 foUo-Ang: 

12 "(F) The Secretary way, un a ca.se-by-eue basis, 

13 subject an emplo)'et tu random investigations for a period 

14 of up tD 5 yean, beginning on the date that the employer 

15 is found by the Secretary to bave committed a willful rail-

16 ure to meet a condjtion uf paragt'aph (1) or to have made 

17 a misrepresentation of material fact in IUl appliC:l:ltioQ. The 

18 prec;eding sentence shall apply to an I!mployer regardless 

19 of whether the employer is an H-IB-dependent emplo}",r 

20 or a non-H-lB-dependent employer. The authority of the 

21 Secretary IUlder this subparagraph shall not be construed 

22 tu be subject to, or limited by, the requiremenu of mb-

23 paragraph lA) .... 
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1 SEC. 'I. 2DECTlVE DATI:. 

2 The ,ul1enclmeut~ made by thill Act shoill take effect 

3 on the date uf the enactment of this .Act and shall apply 

4 to applications tiled with the Secl'euuy of Labor on or 

S after 30 days after the date of the enactment ot' this Act, 

6 except that the amendments made by sec:tion 2 sluill apply 

1 to applications Iiled with such Secretary before, on, or 

Ii after the date of the enactment of this Act. 



~ Julie A. Fernandes 
05/06/98 05:29:39 PM 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettiWHO/EOP 
Subject: H 1 B -- meeting with high tech VPs 

Elena, 
The meeting with high-tech human resources VPs went well. Sally clearly communicated our desire 
to work with them to develop legislative langllage that meets our goals (targeting to skill shortages 
and protecting U.S. workers), while not being either too burdensome on em 10 ers or too difficult 
for DOL to administer. The companies have a re to tr to draft so articul yon 
the lay-of and lob contractor provIsions) that would both captllre the bad actors and work 
effeciently for the good actors. 

Many in the room seemed to agree with our goals, but appear to be looking for confidence on the 
details. 

The last I knew, House Judiciary mark-up is scheduled for next Wed. The Abraham bill may still go 
to the floor next week. 

Julie 



~ Julie A. Fernandes 
05/06/98 12:26:34 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: H 1 B .• hitting the cap 

Elena, 
FYI. According to Bob Bach, the State Dept. has issued approximately 64,000 H 1 B visas as of 
today. They have enough applications in the pipeline that by tomorrow, they will have reached the 
cap. INS is issuing a notice of reaching the cap and that b/c their statute requires that once they 
run out of visas they must deny additional applications, they would advise employers not to file 
new applications until further notice. 

Julie 
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INS Implements New H-1B Procedures 
As H-1B Visas Reach Cap for Fiscal Year 1998 

WASHINGION - The Immigration and Naturalization Service (INS) antIOWlCeCi 
today that it will stop accepting H·1S visa petitions for FISCal Year (FY) 1998 employment 
of H·lS workers beginning MoDday, May 11.1998. INS has determined that the 65,1)00 
annual cap on theR-18 visa category, which was established by the Immigration Act of 
1990 (IMMACT), will be reached for FY 1998 based on petitions already filed. 

Petitions for Initial Employment 
INS will implemeQt the following procedures, which will be published In the Federal 

Register on Monday, May 11, 1998, for the remainder of FY 1998 (tluough September 30, 1998), 
unless legislation is enacted to raise the numerical limit prior to the end of FY 1998-

• All Initial employment petitions for H·18 workers for FY 1998 that are received on 
or after May 11 will be returned along with the accompanying fees to petitiOlU!rs. 
INS will advise petitionera that they may resubmit their petitions, at any time, and 
request employment beginning on or after October 1, 1998, when H·18 visas for 
FY 1999 become available. 

• Pol' initial employment petitions for H·18 workers for FY 1998 that are received before 
May 11 hut am opt decided before the cap is reamed, INS will advise petitioners that 
the limit has been reached and that they may either withdraw their petitions and 
forfeit the fees, or delay employment until October 1, 1998, when H-1 S visas for FY 
1999 become available. . 

• H-1S petitions requesting Initial employment for H-lS workers beginning on or 
after October 1, 1998 (FY 1999) will be processed as received by INS, and counted 
against the 65;000 cap for FY 1999. 

Exceptions - Petitions for Current H-ID Workers 
INS will continue to process petitions filed for current H~lB workers, since they are 

not affected by the visa cap. Such applic:ations include petitions to either extend the stay or 
amend the terms of employment for current H-1B workers, as well as petitions for current 
H·lD workers to change employers, or to work concurrently In a second H-lD position. 

(more) 
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Background 

The H·IB is a temporary visa category for nonimmigrant workers that includes 
specialty occupations which require a bachelor's degree or higher and fashion moc:le1s of 
distinguished merit and ability. Typical H-IB occupations include architects, engineers, 
computer programmers, accountants, doctors and college professors. Initially, the maximum 
period of admission is three years, which may be extended for an additional three years. 

Questions and Answers 

Q. Have H.ID visas reached the 65,000 annual cap in the past? 

A. Yes. The 65,000 annual limit was reached in FY 1997 on September 1, 1997. A total 
of 5,()99 beneficiaries approved during the rest of the fiscal year (September 2, 1997 
to September 30, 1997) were held in abeyance until the beginning of the new fiscal 
year, October 1, 1998, and were applied to the FY 1998 limit. 

Q. How many H·1D visas have been approved in past years? 

FY 1997 - 65;000 
FY 1996 .. 55,141 
FY 1995 = 54.178 
FY 1994 = 60,2?9 
FY 1993 .. 61,591 
FY 1992 '" 48,645 

Q. What is the Administration'r;; view on increasing the annual cap? 

A. The Admini5tration believes that any short-term ~ases in H-1B visas must be 
coupled with substantial industry efforts to increase the skill level of U.s. workers as 
well as needed reforms of the H-1B visa program. These reforms include requiring 
employers to make bona fic:le efforts to recruit and retain U.S. workers before hiring 
temporary foreign workers, and prohibiting lay-offs of u.s. workers to replace them 
with temporary foreign workers. 

Q. What will happen if the numerica1limitation is raised by Congress? 

A. Congress is currently debating whether to raise the nwnericallimit for FY 1998. If 
legislation is enacted to increase the annual cap, INS will modify the procedwes 
specified in the May 11th Federal Register notice and outlined above by publishing a 
notice of the change in the Fec:leral Register, and conducting a similar outreach effort 
to inform H·1B petitioners. 

-INS-
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Kate Donovan, OMB Legislative Affairs 
FOR YOUR CLEARANCE - Draft SAP on S. 1723 - American 
Competitiveness Act 

Attached is a draft SAP on S. 1723 - American Competitiveness Act 

Position: 

Timing: 

Secretary of Labor veto recommendation. 

Scheduled for Senate floor action on Monday, May 11. We aim to send 
Monday morning. Please call Kate Donovan at 5-4790 by 1 0:00am, 
Monday, Sill, with your comments or clearance. Thank you. 



DRAFT -- NOT FOR RELEASE 

S. 1723 - American Competitiveness Act 
(Abraham (R) Michigan and 15 cosponsors) 

May 8,1998 
(Senate) 

S.I 723, "The American Competitiveness Act," is intended to respond to a reported skills 
shortage in the information technology industry by increasing the annual cap on the number of 
temporary visas for foreign "specialty" workers under the H-IB program. For the reasons 
outlined below, the Administration strongly opposes Senate passage of S. 1723. If-S. 1723 were 
presented to the President, the Secretary of Labor would recommend that the bill be vetoed. 

Regrettably, S.I723 emphasizes providing opportunities for foreign workers rather than 
providing opportunities for and protecting U.S. workers. The bill's temporary increase in the 
annual number ofH-lB visas is too large (up to 115,000) and lasts too long (5 years). In 
addition, the bill does not help ensure that U.S. workers do not lose their jobs to temporary 
foreign workers. Nor does the bill ensure that employers have made serious efforts to recruit 
U.S. workers for open positions so that qualified U.S. workers have the opportunity to fill a job 
before a temporary foreign worker is hired. Moreover, rather than strengthening program 
requirements and enforcement to prevent employer abuses of the H-IB program, S.I723 
undermines some of the program's important enforcement provisions. 

Since 1993 the Administration has sought reforms of the H-IB program, including: (1) requiring 
employers to make bona fide efforts to recruit and retain U.S. workers before hiring temporary 
foreign workers; and (2) prohibiting lay-offs of U.S. workers to replace them with foreign 
temporary workers. These reforms, if enacted, would help target H-lB usage to industries arid 
employers that are experiencing skill shortages. 

Also, the Administration believes that the first response for increasing the availability of skilled 
workers for industry must be increasing the skills of U.S. workers and helping the labor market 
work better to match employers with U.S. workers. The Administration has called upon the 
private sector to establish training programs and partnerships with educational institutions to give 
U.S. workers the skills needed for these jobs. It also has urged industry to reach out to dislocated 
workers as well as segments of the labor force underrepresented in high skilled jobs. The 
Administration is eager to work with industry to help create these programs and partnerships. 
S.I723 includes an authorization for a scholarship fund and a small fund to train dislocated 
workers, but it provides no funding for these programs. The Administration believes that 
increased training opportunities for U.S. workers should be funded in part through a modest H-
I B application fee paid by employers. 

Additional efforts to increase the skill level of U.S. workers and needed improvements in the 



H-IB program are necessary prerequisites for the Administration to support any short-term 
increase in the number ofH-IB visas available for temporary foreign workers. The 
Administration wants to work with the Congress to develop a bill that addresses the growing 
demand for highly skilled workers, while effectively protecting and promoting the interests of 
U.S. workers and enhancing the international competitiveness of important U.S. industries. 

S. 1723 would increase direct spending and receipts; therefore it is subject to the pay-as-you-go 
requirement of the Omnibus Budget Reconciliation Act (OBRA) of 1990. The bill does not 
contain provisions to fully offset the increased direct spending. OMB's preliminary scoring 
estimates that this bill would increase direct spending by $1 million annually during 
FYs 1999-2003. 

******* 



(Do Not Distribute Outside Executive Office of the President) 

This Statement of Administration Policy was developed by the Legislative Reference Division 
(Schroeder), in consultation with the Departments of Commerce (Escobar), Education 
(Sommerville), HHS (Taylor), Justice (Jones), Labor (Taylor), USTR (Collins), NSF 
(Eisentadt), OSTP (Levinson), WH/COS (Tramontano), WHLA (Jacoby), NEC (Rouse), DPC 
(Fernandes), NSD (Henry/Fox), HRD (Tyer, Matlack/Chow), TCJS (Mertens), lAD (Farley), 
OIRA (Chenok), and BASD (Balis). 

Defense, State, and the Treasury did not respond to our request for views on this SAP. 

OMBILA Clearance: 

The Senate Judiciary Committee reported S. 1723 with an amendment in the nature of a 
substitute, without a written report, on April 2, 1998. 

H.R. 3736, a similar House bill dealing with the same subject, is scheduled for markup by the 
House Judiciary Committee on May 14th. 

Administration Position to Date 

On April 2, 1998, Justice, Commerce, and Labor sent ajoint letter to the Senate Judiciary 
Committee "strongly opposing" S. 1723. 

In addition, the Department of Labor testified before the Senate Judiciary Committee on 
February 25, 1998, supporting reforms to the HI-B temporary visa program for skilled workers. 

Discussion 

The HI-B nonimmigrant worker visa program currently permits up to 65,000 skilled workers per 
year to enter the United States and work for up to three years. S. 1723 is intended to reform the 
HI-B visa program and alleviate a skills shortage in the high technology industry in the United 
States by adjusting the cap on HI-B visas. 

, 
Temporary Employment-Based Nonimmigrants. S. 1723 would create a new visa category, 
HI-C, for nonimmigrant nonphysician heaithcare workers. Beginning in FY 1999, no more than 
10,000 visas could be issued under the new HI-C visa program. The nonphysician healthcare 
workers who qualify for admission under the H I-e category would no longer be eligible for 
admission under the HI-B program for nonimmigrant skilled workers. 

S. 1723 would temporarily increase the annual cap on HI-B visas as follows in: (I) FY 1998 -
95,000; (2) FY 1999 - the number ofHI-B visas issued in FY 1998 minus 10,000 plus any 
unused H2-B visas (temporary unskilled workers) for the preceding fiscal year; (3) FY 2000 - FY 
2002 - the number ofHI-B visas issued in 1998 plus any unused H2-B and HI-C visas for the 



preceding fiscal year. 

Penalties. S. 1723 would increase penalties for employers who willfully violate Hl-B or Hl-C 
visa program requirements. The bill would authorize the Secretary of Labor to perform, on a 
case-by-case basis, random inspections of employers who have previously been found to have 
willfully violated requirements of the Hl-B or H-IC visa programs. Random inspections would 
be permitted for the five year period following the employer's violation of the visa program. 

Employers may be subject to certain administrative and civil monetary penalties if they are found 
to have willfully violated Hl-B or Hl-C program requirements by laying-off domestic workers 
in an effort to replace them with foreign workers. In addition, employers who have violated the 
no lay-off provision would be barred from participating in the Hl-B and Hl-C visa programs for 
at least two years. The term "laid off' specifically excludes situations where the loss of 
employment is due to inadequate performance, violation of workplace rules, voluntary departure 
or retirement, or the expiration of a grant, contract, or other agreement. 

Training and Placement. S. 1723 would authorize appropriations of$50 million for FY 1999 to 
be used as a Federal match to States for student incentive grants. The funds would be used to 
assist States in providing grants to low-income students in higher education programs of 
mathematics, computer science, or engineering. 

In addition, the bill would authorize appropriations of $1 0 million for each of FY s 1999-2003 for 
the Secretary of Labor to provide training in information technology to unemployed individuals 
seeking employment. 

The bill would require the Secretary of Labor to establish or improve an Internet-based 
employment data bank. The purpose of the data bank would be to facilitate job searchers in the 
technology field and help match potential employers with employees. S. 1723 would authorize 
appropriations of$8 million for each ofFYs 1999-2003 for the data bank. 

Permanent Employment-Based Immigrants. If the cap on the total number of employment-based 
immigrant (permanent) visas has not been met in a calendar quarter, S. 1723 would remove the 
current per country cap on these visas for that quarter. In addition, certain nonimmigrant 
(temporary) aliens would be eligible to apply for an extension of their nonImmigrant status if 
they: (I) have petitions pending for employment-based immigrant status adjustment; and (2) are 
subject to per country limitations. 

Other provisions ofS. 1723 would: 

• Transfer from Labor to Justice certain responsibilities related to the review of employer 
applications to participate in the HI-B and HI-C visa programs. 

• Set out specific guidance related to the computation of "prevailing wage" for certain 
higher education and Federal researchers and professional athletes and for the posting of 
job notices. 



• Require the Attorney General to provide reports to Congress: (I) quarterly on the number 
of aliens who were provided nonimmigrant status under the HI-B visa program during 
the previous quarter; and (2) annually on the occupations and compensation of aliens 
granted nonimmigrant 'status under the H I-B visa program during the previous fiscal 
year. 

• Require the National Science Foundation to submit a report to Congress, no later than 
October I, 2000, assessing the labor market needs for workers with high technology 
skills. S. 1723 authorizes NSF to use available appropriations to pay for this study. 

• Permit nonimmigrant workers admitted under the HI-B visa program to accept academic 
honorarium payments for services on behalf of an institution of higher education or other 
nonprofit entity. 

Pay-As-You-Go Scoring 

Per TCJS (Mertens) and BASD (Balis), S. 1723 is subject to the pay-as-you-go (pAYGO) 
requirement of OBRA because it increases direct spending. CBO's final report estimates that 
S. 1723 would increase direct spending by $1 million annually during FYS 1999-2003. CBO 
concurs. 

LEGISLATIVE REFERENCE DIVISION 
May 8,1998 



~ Julie A. Fernandes 
05/06/98 12:26:34 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: H1 B -- hitting the cap 

Elena, 
FYI. According to Bob Bach, the State Dept. has issued approximately 64,000 H 1 B visas as of 
today. They have enough applications in the pipeline that by tomorrow, they will have re~ the 
cap. INS is issuing a notice of reaching the cap and that b/c their st :tlQu;res that once they 
run out of visas they must deny a Itlona applications, they would advise employers not to file 
new applications until further notice. 

Julie 



~ Julie A. Fernandes 
05/06/98 05:29:39 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: H 18 -- meeting with high tech VPs 

Elena, 
The meeting with high-tech human resources VPs went well. Sally clearly communicated our desire 
to work with them to develop legislative language that meets our goals (targeting to skill shortages 
and protecting U.S. workers), while not being either too burdensome on employers or too difficult 
for DOL to administer. The companies have agreed to try to draft some language (particularly on 
the lay-off and job contractor provisions) that would both capture the bad actors and work 
effeciently for the good actors. 

Many in the room seemed to agree with our goals, but appear to be looking for confidence on the 
details. 

The last I knew, House Judiciary mark-up is scheduled for next Wed. The Abraham bill may still go 
to the floor next week. 

Julie 
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DRAFT -- NOT FOR RELEASE 
May 6,1998 (Senate) 

S. 1723 - American Competitiveness Act 
(Abraham (R) Michigan and 15 cosponsors) 

S.I723, "The American Competitiveness Act," is intended to respond to a reported skills 
shortage in the information technology industry by increasing the annual cap on the number of 
temporary visas for foreign "specialty" workers under the H-IB program. For the reasons 
outlined below, the Administration strongly opposes Senate passage ofS. 1723. IfS. 1723 were 
passed by the Congress and presented to the President, the Secretary of Labor would recommend 
that he veto the bill. 

Regrettably, S.I723 emphasizes providing opportunities for foreign workers rather than 
providing opportunities for and protecting U.S. workers. The bill's temporary increase in the 
annual number ofH-1B visas is too large (up to 115,000) and lasts too long (5 years). In 
addition, the bill does not help ensure that U.S. workers do not lose their jobs to temporary 
foreign workers and that qualified U.S. workers have the opportunity to fill ajob before a 
temporary foreign worker is hired. Moreover, rather than strengthening program requirements 
and enforcement to prevent employer abuses of the H-IB program, S.I723 undermines some of 
the program's important enforcement provisions. 

Since 1993 the Administration has sought reforms of the H-I B program, including 
requiring employers to make bona fide efforts to recruit and retain U.S. workers before hiring 
temporary foreign workers and prohibiting lay-offs of U.S. workers to replace them with foreign 
temporary workers. These reforms, if enacted, would help target H-I B usage to industries and 
employers that are experiencing skill shortages. 

Also, the Administration believes that the first step in increasing the availability of skilled 
workers for industry must be increasing the skills of U.S. workers and helping the labor market 
work better to match employers with U.S. workers. Although S.I723 includes an authorization 
for a scholarship fund and a small fund to train dislocated workers, the Administration believes 
that increased training opportunities for U.S. workers should be funded through an H-IB 
application fee paid by employers. 

Substantial additional efforts by industry to increase the skill level of U.S. workers and 
needed improvements in the H -1 B program are necessary prerequisites for the Administration to 
support any short-term increase in the number ofH-IB visas available for temporary foreign 
workers. The Administration wants to work with the Congress to develop a bill that addresses 
the growing demand for highly skilled workers, while effectively protecting and promoting the 
interests of U.S. workers and enhancing the international competitiveness of important U.S. 
industries. 

******* 



.. Julie A. Fernandes 
05/05/9806:59:12 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: H 1 B -- hitting the cap 

Elena: 
FYI. Sally has asked INS to put off issuing a notice of reaching the cap until they are very close 
(within a couple thousand) to reaching it. As of April 15th, the State Dept. had issued 57,093 
H-l B visas this year (including approximately 5,000 rolled over from last year). As of this morning, 
INS estimated that they were above 60,000, though Doris told Sally this afternoon that she was 
told they had reached 65,000. Bob Bach is going to get back to me on the exact number as soon 
as he can (hopefully as of the am). 
INS wants to release the notice as a way of providing better "customer service." Sally is reluctant 
to issue a notice (and a statement that no more applications will be accepted OR that new 
applications will be denied) until we are sure that the new legislation will not meet the need in time. 

Julie 
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Annotated Agenda for OPC/NEC Meeting on H-t B Visas 
April 9, 1998 

The purpose of this meeting it to identify the key components of legislative 
proposals and decide our priorities. 

I. H-1 B reforms previously endorsed by the Administration 

fl. 

a. -Recruit and retain" 

b. 

~ c. 

d. 

What, precisely, would we be requiring an employer to do? 

No lay-off provision 
How do we respond to the argument from industry that hiring/firing is 
too decentralized to allow for fair use of a no lay-off provision? 

Reduced maximum stay from six to three years 
Given that we are proposing a temporary increase in the cap, do we 
want to continue to advocate for limiting the maximum stay to three 
years? 

Other issues related to these reforms 

Ii) Occupational classification 
How would we recommend defining who is laid-off or who must 
be recruited? Based on MoccupationN or skill attainment? 

(iiI Job contractors 
Do we want to include a provision that ensures that both 
end-employers and contractors make the requisite attestations? 

(iii) Prevailing wage . 
Abraham uses the current definition of "wage" but allows 
employers to use outdated wage data. Kennedy defines ·wage" 
to include benefits and other compensation, which Labor says 
they do not have reliable data on. What do we recommend? 

Enhanced enforcement 
The DOL has proposed that they be given greater authority to ensure that 
employers comply with the standards of hiring H-1 B workers. 

Which are the most im ortan!? 
A. I Independent authority to investigate 
B. 'Z.. subpoena authority 
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III. Application fee 
Should there be an application fee? How much? 

IV. cUrai~in9 
a. Regional skills alliances 

. NSF's Advllnced Technological Education program. 
c. Scholarships or Loans? 

Other concems 
a. Concerns of the Academic community 

Many in the academic community are concemed about the "recruit and 
~ retain N and #no lay-off" provisions because of the temporary nature of 

many research grants. 

b, Increased enforcment authority by the Office of Special Counsel 
OSC wants the legislation to provide for a cause of action to aU,S. 
worker who is replaced by an H·l B worker OR who is denied 
employment in favor of an H·1 B worker. 

VI. Overall priorities 
How do we rank reforms V6. training vs. enforcement? 

I4J 004 
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• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Bruce N. Reed/OPO/EOP. Elena Kagan/OPO/EOP. Gene B. Sperling/OPO/EOP, Sally Katzen/OPO/EOP 

cc: Cecilia E. Rouse/OPO/EOP, Laura EmmettIWHO/EOP, Melissa Green/OPO/EOP, Cathy R. 
Mays/OPO/EOP 

Subject: H 1 B Legislation 

Bruce/Elena/Gene/Sally: 

We just received the House bill and spoke with Peter. 
Smith's bill includes strong reform language, but does not include a training piece. Though Smith is 
not adverse to training, he is getting beat up a lot by Rogan and Drier on the reforms, and doesn't 
want to further alienate them by including a training piece that looks like the creation of another 
federal training bureaucracy. Smith told Watt and Lofgren that if they can get some Republican 
support for training, he would include it. With training included, Watt will get on the bill. Lofgren 
is still a maybe. Lofgren proposed putting money from the fee into an existing pro ram at 
Education ME ovides math and science programs for middle school kids whose parents 
did not go to college. She expressed a preference for using any money generated to fund an 
existing program . .-

Pe..!!'r told Smith that though his reforms seem to reflect a lot of what we would like, the bill would 
b:.. unacceptable to us without training. Smith asked Peter very directly for our support. 

Peter believes that we may be in a very good position. Our proposal could be seen as a 
compromise between Abraham and Smith. Lofgren was arguing our reform language tonight. 

Peter recommends that we pre are a letter for the mark-up on Thursday. The letter would strongly 
support mit S eglslation insofar as it comports with one of our key principles -- strong reforms to 
thaH1 B program coupled with a temporary increase in the cap. We would, however, also want to 
indicate that the bill needs to include a trainin iece and erha s that his increase is hi h. Peter 
fur er recommends that this letter come from Bruce and Gene (- White House). Please adVise. 

Julie & Ceci 



The Honorable Lamar Smith 
Chairman 
Subcommittee on Immigration 
Judiciary Committee 
U. S. House of Representatives 
Washington, D.C. 20510 

Dear Mr. Chairman: 

THE WHITE HOUSE 

WASH INGTON 

April 30, 1998 

Today, your Subcommittee will mark-up H.R. 3736, the "Workforce Improvement and 
Protection Act of 1998" which is intended to address the growing demand for skilled workers in 
the information technology (IT) industry by enacting a temporary increase in the annual cap on 
the number of visas for temporary foreign "specialty" workers under the H-IB program, while 
also effecting reforms to the H-IB program that would help target their usage to industries and 
employers that are actually experiencing skill shortages. 

( The Administration believes that the first step in increasing the availability of skilled 
workers must be raising the skills of U.S. workers and helping the labor market work better to 
match employers with U.S. workers. Therefore, substantial additional efforts by industry to 
increase the skill level of U.S. workers and needed improverperrts in the H-IB visa program are 
necessary prerequisites for the Administration to support any short-term increases in the number 
of visas for temporary foreign workers. 

We are pleased that H.R. 3736 is consistent with one of our primary objectives, insofar as 
it conditions a temporary increase in the H-l B cap on the enactment of meaningful reforms to the 
H-I B visa program. Your bill would help ensure that U.S. workers would not lose their jobs to a 
temporary foreign worker and that qualified U.S. workers would have the opportunity to fill ajob 
before a temporary foreign worker is hired. Moreover, your bill modestly expands enforcement 
authority to help prevent employer abuses of the H-IB program. These reforms will effectively 
target H-I B visas to industries experiencing skill shortages. 

Unfortunately, H.R. 3736 does not contain any provision for additional training 
opportunities for U.S. workers. Training is a vital component of our strategy to address the long­
term demand for highly skilled U.S. workers and to enhance the international competitiveness of 
important U.S. industries. An effective training strategy would also work to reduce the demand 
for H-IB visas. We are also concerned that the increase in the annual number ofH-IB visas 
reflected in this bill is too large, although we agree that the increase should last for only three 
years. 
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For these reasons, the Administration believes that this legislation would substantially 
improve the current H·l B program and, with the addition of meaningful training provisions and a 
modest reduction in the level of increase in thc annual H·l B visa cap, would garner the 
Administration's support. Modifications to the H·I B program that appropriately protect U.S. 
workers will also reinforce the Administration's strong support for legal immigration. We look 
forward to working with the Congress on these and other specific provisions in the bill. 

The Office of Management and Budget advises that there is no objection to the 
submission of this report from the standpoint of the Administration's program. 

Sincerely, 

~~kA 
BRUCE REED 
Assistant to the President 
for Domestic Policy for Economic Poli 

cc: Representative Melvin L. Watt, Ranking Member 



RIB legislative language -- two issues 

I. Commerce and Labor disagree on the necessary attestations for the "recruit and retain" 
section. Labor wants the list of options to include employer-financed training programs. 
Commerce thinks that the suggestion, even as an option, may appear too coercive 
(particularly in light oftheir efforts to get employers to finance such programs 
voluntarily). Labor does not like the option to consider whether current employees could, 
with some training, perform the tasks required by the available position. They think that 
this is very difficult to enforce, and gets them too much in the business of second­
guessing employer decisions that evaluate their current employees potential to acquire the 
needed skills within a reasonable period of time. 

We are working on a compromise, and seem close. Labor may be willing to accept an 
attestation that offers two things that the em 10 er!llllli do: I advertisin d 2 
meanmg monetary incentives, which includes the ossibili of train in subsidies. We 
are Pltc mg s to Commerce this morning. 

2. Labor wants the first enforcement trigger to include when the Secretary has reasonable 
cause to belIeve that there has been a "pattern or practice of unsuccessful recruitment [of 
U.S. workers] by the employer." Commerce initially rejected this addition, in the interest 
of keeping all of the tri gers sim Ie and easily determined by the employer. Labor is 
WI mg to ultimately give this up, but we are gomg 0 ry once more WIt Commerce. 

\. 
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MEMORANDUM TO ELENA KAGAN AND SALLY KATZEN 

FROM: Julie Fernandes and Cecilia Rouse 

DATE: April 8, 1998 

RE: Background on H-IB Visa Reform 

Though the Administration has endorsed a set of principles that should guide any 
legislation that proposes to increase the cap on the number ofH-IB visas, we need to evaluate 
key components of possible legislative proposals and decide our priorities. This memo outlines 
aspects of the existing legislative proposals on which we need to focus. 

Background 

The H-J B visa program was designed to allow for the temporary admission of foreign 
"specialty workers" for employment in the United States. In its current form, it allows the 
admission of up to 65,000 non-immigrant workers each year. Each visa lasts for three years, and 
is renewable for another three. The program was designed to meet the short-term employment 
needs of employers seeking highly-skilled workers. Currently, H-IB visas are issued on a first 
come, first served basis. 

Under current law, before obtaining a temporary foreign worker under the H-IB program, 
employers must attest that: (I) they will pay the prevailing wage; (2) notification has been 
provided to their employees and the representing union; (3) there is no strike or lock-oUt:; and (4) 
the employment ofH-lB non-immigrants will not adversely affect the working conditions of 
workers similarly employed. The Labor Department only has the authority to review these 
attestations for completeness and obvious inaccuracies. 

Since 1993, the Administration has sought reforms to the H-IB visa program, including 
requiring employers to attest that they have and are taking timely and significant steps to recruit 
and retain U.S. workers in the jobs in which they seek to employ H-IB non-immigrants; 
prohibiting employers from laying-off a U.S. worker to replace them with a temporary foreign 
worker; and reducing the authorized length of stay from six to three years to better reflect the 
temporary nature of the presumed employment need. INS and Labor agree that these reforms 
would target H-IB usage to employers experiencing genuine skill shortages, thus relieving the 
pressure on the cap. 

Industry is strongly opposed to these reforms. In general, they assert (I) that DOL's 
occupational classifications do not reflect the breadth of occupations within the industry, thus 
causing a recruitment or no lay-off provision to be unworkable; (2) that they do not want the 
govemment to second-guess their hiring and firing decisions; and (3) that these reforms would be 

1 



equivalent to the labor certification requirement that exists in the permanent visa program, and 
thus would be slow and ineffective. Organized labor, however, supports these reforms, arguing 
they are needed to protect U.S. workers. 

Issues to Consider 

1. What does "recruit and retain" mean? 

According to the Department of Labor, the Administration has never defined what 
precisely would satisfy the "recruit and retain" requirement. Industry opposes this provision, in 
part, because it is not clear exactly what would be required. 

The Kennedy-Feinstein legislation includes a provision that would require employers to 
attest to having taken timely, significant, and effective steps to recruit and retain U.S. workers 
prior to obtaining an H-l B foreign worker, with compliance measured by comparison to 
"industry-wide standards." However, it is unclear how this would work. For example, how 
would these "industry-wide standards" for recruitment and retention be identified? Also, should 
we endorse a process that simply identifies standards that reflect what industry is currently doing 
(therefore codifying the status quo) or should we ask industry to do ~ to recruit U.S. workers 
before being able to hire a temporary foreign worker? If we want them to do more, how do we 
define what we want them to do? 

The "recruit and retain" provision of the now-defunct foreign nurses program (H-IA) set 
out several steps that an employer could take to recruit and retain U.S. workers, and then defined 
satisfaction of the statutory requirement as compliance with some subset of those. This method, 
though effective in the context of a single industry (where it is easier to define the universe of 
possibly acceptable recruitment methods), could prove unworkable for the H-IB program, given 
the diversity of industries that use it. 

2. Occupational classification 

Industry objects to a proposal that would permit the Department of Labor to use "recruit 
and retain" or "no lay-off' provisions to limit industry's employment choices based on 
occupational classifications established by the DOL. At the same time, industry has argued for 
broader occupational categories for the prevailing wage calculation since more general categories 
usually result in lower wage estimates. 

Labor has agreed that it would not make sense to require employers to use existing 
occupational classifications to establish compliance with a "recruit and retain" or "no lay-off' 
provision. An alternative is to consider defining who needs to be recruited or who cannot be 
laid-off based on skill-level (e.g., the ability to program injava) or on the amount of additional 
training an incumbent or other U.S. worker would need to perform the job (e.g., someone who 
could program in java with six weeks training), rather than on occupational classification (e.g., 
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computer programmer). 

3. Practicability ofa no lay-off provision 

Industry also argues that a no lay-off provision would be difficult to administer, given the 
decentralized nature of employment decisions in large companies. They ask, for example, 
whether a firm that lays-off a worker in Chicago, but wants to hire one in Houston, would be 
considered to have "laid-off" the Chicago worker, and thus unable to hire an H-IB worker in 
Houston. 

The Abraham bill includes a no lay-off provision that would not achieve our goals. His 
proposal would prohibit an employer from employing a temporary foreign worker "at the 
specific place of employment and in the specific employment opportunity from which a U.S. 
worker with substantially equivalent qualifications and experience in the specific employment 
opportunity has been laid-off." This language makes every employee unique, and thus is likely 
unenforceable. 

4. The role of job contractors 

In 1995, the Administration endorsed a proposal that job contractors seeking to use the H­
I B program would be precluded from placing H -I B workers at sites of customers that had not 
also attested to complying with the H-lB criteria. Given that the top ten users of the H-I B 
program are job contractors, we may want to consider this as part of our overall reform package. 

5. Reduced maximum stay from six to three years 

Under current law, the H-lB visa lasts for six years (it is a three year visa that is almost 
always renewed for an additional three years). The proposed reform would eliminate the 
possibility of renewal, thus creating a maximum stay of three years. In both 1993 and 1995, the 
Administration strongly supported this limitation as better comporting with the "temporary" 
nature of the presumed employment need. 

However, the Administration proposed this reform in the context of nill increasing the cap 
on the annual number ofH-lB visas. It would be somewhat incongruous to both increase the 
annual cap and effectively limit by half the number ofH-IB visa holders in the country at any 
one time. Thus, if we were to endorse raising the annual cap (even temporarily), this increase 
should not be coupled with a proposed reform to limit the annual number of visas. 

6. Enhanced enforcement 

In addition to the above reforms to the H-I B program, the Labor Department has 
proposed that they be given greater authority and resources to ensure that employers comply with 
the standards for hiring temporary foreign workers under the H-I B program (either current or 
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proposed). 

Under current law, it is not clear that the Department of Labor has independent authority 
(i.e., where there has been no complaint) to initiate an investigation of an employer suspected of 
not substantively complying with the labor market attestations. The Kennedy-Feinstein proposal 
would give the Secretary independent authority to investigate (upon a finding of probable cause), 
subpoena authority, an ability to conduct random audits, and would increase the penalties for 
employers found in violation (from $5,000 to $10,000). These changes seem appropriate to 
ensure compliance with the objectives of the H-IB program. However, though each element of 
this enhanced enforcement is important, the subpoena authority and the ability to investigate 
without a complaint are the most critical. 

The Abraham bill increases the penalty for willful violations of the H-IB program, but 
eliminates penalties for less than willful violations. In addition, the bill allows DOL to conduct 
random inspections of willful violators (for 5 years), but does not authorize additional money to 
do so. Also, under Abraham's bill, an employer could only be investigated for having violated 
the "no lay-off' provision if the employer were already being investigated for another violation. 
These reforms would weaken, rather than strengthen, the Secretary's enforcement authority. 

7. Prevailing wage 

Under current law, an ,employer must pay each H-IB non-immigrant the "higher of 
prevailing or actual wage paid to similarly-employed U.S. workers." The Kennedy-Feinstein bill 
would modify this requirement to include benefits and all other compensation when calculating 
the wage standard. However, according to the Department of Labor, they would not be able to 
calculate a reliable prevailing wage that includes non-wage compensation. 

While the Abraham bill uses the current definition of wages, it would allow employers to 
use any published survey "which shall be considered correct and valid if the survey was 
conducted in accordance with generally accepted industry standards and the employer has 
maintained a copy of the survey' information" to determine the prevailing wage. The requirement 
would permit the use of outdated wage data and would give DOL little control over the quality of 
the surveys used to determine the prevailing wage. 

In the past, DOL has advocated for a prevailing wage calculation based on the applicable 
prevailing wage llli!s the same benefits and additional compensation provided to similarly 
employed workers of the employer. 

8. An application fee 

Currently, employers only pay a small processing fee when filing for an H -I B visa. The 
Kennedy-Feinstein bill proposes a fee of $250 per H-IB visa application. An application fee is a 
straightforward way to require employers who use the H-I B program to directly contribute to 
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more training for U.S. workers and to generate additional funds for enforcement. However, an 
application fee will likely be perceived as a tax, and thus could be unpopular. 

If we decide to push for the establishment of an application fee, we may want to increase 
it to $500. First, the higher fee will generate more money for training. Second, as a tactical 
matter, if we begin negotiations at $500 we may end up at $250 (rather than beginning at $250 
and ending up at $0). We should be careful, however, not to endorse a fee that would create such 
a disincentive to participation that it would effectively prevent the United States from meeting its 
treaty obligations (under the GATS) to permit 65,000 persons to enter annually under the H-l B 
program. 

9. Training 

In order to meet the short-term and long-term needs of industry, training should be geared 
towards incumbent workers as well as those who have yet to enter the workforce. In addition, 
there is widespread support among the agencies for programs that encourage employers to work 
together with educators or training providers. 

The Kennedy-Feinstein bill contains a proposal for the creation of "Regional Skills 
Alliances." Money generated through application fees would be used to set up these Alliances 
that would bring together employers, organized labor, U.S. workers and educational institutions 
to focus on building the skills ofU.S.'workers. Another proposal is to allocate additional funds 
to the National Science Foundation's (NSF) Advanced Technological Education (ATE) program. 
ATE is an educational institution-based program that is designed to foster partnerships between 
two- and four-year colleges, secondary schools, government, and industry to improve educational 
programs through curriculum and teacher/faculty development. These programs, in combination, 
could address the training of both new and incumbent workers. 

There remains the question of whether the Administration should push for a provison that 
provides training money directly to individuals either through scholarships or loans. The 
Kennedy-Feinstein bill includes the creation of a new short·term student loan program. The 
Abraham bill adds funds to an existing scholarship program. According to OMB, the 
Department of Education, and others, there currently exists a variety of both loan and grant 
programs that are available to most workers. In addition, the Lifelong Learning Tax Credit is 
available to enable incumbent workers to obtain additional training. Thus, it may not make sense 
to spend any money generated by an H-IB application fee to augment an already adequate pool 
of money for loans or scholarships. 

10. Academic community concerns 

Some members of the academic community have expressed concern that a "recruit and 
retain" or "no lay-off' provision would unfairly limit their ability to hire H-IB non-immigrants 
as part of (temporary) research grant programs. 
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Kay Casstevens @ OVP 

.04/01/9806:16:33 PM 

Record Type: Record 

To: Sally Katzen/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Ricardo M. Gonzales/OVP, Peter G. JacobyIWHO/EOP, Donald H. Gips/OVP 
Subject: H 1 b visas 

The VP received a letter from several high-tech type Members of Congress (bipartisan) asking if 
they could sit down with him and appropriate White House staff to craft a consensus measure on 
Hl b visas. Don Gips suggested that I contact you two and get your recommendations. Don thinks 
it would be a good idea to get the input of this group. 

Given that they are headed out to recess, perhaps we could set up a meeting with the relevant 
staff rather than the Members themselves. I think I would prefer that. I will fax you the letter -­
please let me know what you think. Thanks, Kay. 

PS The two lead signatories on the letter are Jim Moran and David Dreier. Also signing are: 
Jennifer Dunn, Darlene Hooley, Christopher Shays, Earl Blumenauer, Ralph Hall, James Rogan and 
Tom Campbell. Interesting crowd. 



~ Julie A. Fernandes 
04/28/98 08:58:33 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP, Sally Katzen/OPD/EOP, Cecilia E. RouselOPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: H 1 B -- hitting the cap 

Elena, Sally and Ceci: 
According to the INS, they have approved 57,093 petitions for H1 B visas as of April 15th. They 
anticipate hitting the cap by the middle of May. Their plan is to publish a notice that suspends the 
receipt of new petitions as of the notice's publication date, because they believe that they have 
enough petition applications in the pipeline to meet the 65,000. INS wants to brief the Hill on their 
pr9posB<1 procedure on Wednesday Jprior to the Thursday mark-up). They are preparing press 
material on this procedure and will forward it to us for review. 

Julie 



Record Type: Record 

To: See the distribution list.at the bottom of this message 

cc: Laura EmmettIWHO/EOP, Shannon Mason/OPD/EOP 
Subject: H-' B Legislation 

I dropped off our draft legislative language earlier this evening to George Fishman (Smith) and Tina 
Hone (Watt) and faxed the language to Zoe Lofgren's staff. George just called back informing me 
that they would have a final bill tom morrow (it was drafted over the weekend) which he would 
share with us tomorrow evening after Lamar Smith meets with his fellow Republicans on the 
Subcommittee. While declining to give details, he said that although we would not like the bill's 
increase in the caps, we would like all of the other provisions. He did indicate that we would not 
like the bill's failure to contain other provisions (my read of this comment is that they left the 
training piece out). Watt's staff and Lofgren's staff indicate that they did not have any input in the 
bill over the weekend. Finally, I have to confess that I gave George a draft of our language on 
Friday (anticipating that he would draft over the weekend) and he indicated that some of our 
language has been included. We shall see. 

After they introduce the measure tomorrow they plan to markup in Subcommittee on Thursday, in 
full Committee next week and on the House floor the week after that. Stay tuned. 

Message Sent To: 

Sally Katzen/OPD/EOP 
Elena Kagan/OPD/EOP 
Cecilia E. Rouse/OPD/EOP 
Julie A. Fernandes/OPD/EOP 
Barbara Chow/OMB/EOP 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF SCIENCE AND TECHNOLOGY POLICY 

WASHINGTON, D.C. 20502 ' 

April 16, 1998 

MEMORANDUM FOR SALLY KATZEN AND ELENA KA~' 
J/ .. ,' bv- :\-til , 

FROM: KERRI-ANN JONES "':W""" ,k.}1"1 ~ 
SUBJECT: Impact of H-IB Reform Proposals on the Research Community 

This note deals with H-IB reform proposals of greatest importance to the research 
community, which include the following: 

I. Recruit and retain requirements 
2. Definition of "lay off' 
3. Prevailing wage determination 
4. Duration of stay 
5. Training fees 

In addition, a possible H-ID category, specifically for scientists, mathematicians and 
engineers is presented. 

1. Recruit and retain. Young and intermediate age scientists are often selected for 
temporary employment to introduce new techniques or instrumentation, developed 
abroad, to U.S. laboratories. These scientists are selected for their specific training 
and/or skills, which are matched to specific research needs. 

S.1878 specifies that measures must be taken to recruit U.S. workers prior to seeking 
H -lB workers. An exception is made for "aliens of extraordinary ability, or aliens 
who are outstanding professors and researchers." This exception is not useful for the 
circumstances described above or for international scientific collaborations, in which it 
is often the staff of the outstanding professor who participate. 

S. 1723 is silent on this issue. 

Conclusions and Recommendations. OSTP believes that requiring government­
funded research institutions to perform labor market testing will seriously compromise 
one of the most important mechanisms for brin in new s ecialized scientific and 
tec Ica information to our country. 

2. Definition of "layoff." Participation in many scientific projects is for limited 
duration, based on the support provided for training or technology introduction. 



'-
The termination of such participation is expected and is part of the normal research 
cycle. 

S. 1878's definition of "laid off" might be interpreted to apply to these situations. An 
insert stating that this is NOT the case would be a necessary clarification. 

S. 1723' s definition of "layoff" takes into account expiration of a grant, contract or 
other agreement, which would cover the concerns about customary term employment in 
the research setting. It also contains language more clearly defining similar 
employment, further lessening the possibility of a misinterpretation of layoff. 

Conclusions and Recommendations. OSTP strongly prefers the S. 1723 definition of 
layoff. 

3. Prevailing Wage Detennination. S. 1878 is silent on prevailing wage rates. 

S. 1723 would amend current law to provide a means by which the prevailing wage 
level for employees of an institution of higher education, or a related or affiliated 
nonprofit entity, or a nonprofit or Federal research institute or agency, would take into 
account employees at such institutions, entities and agencies in the area of employment. 

Conclusions and Recommendations. National Science and Technology Council 
member agencies have worked with OMB and DOL for many years to resolve this issue. 
S. 1723 would return to the re-Hathawa method for revailin wage determination in 
the publicly-funded research community. which we would view as a satis actory 
outcome. 

4. Duration of Stay. S. 1878 cuts the duration of the H-IB visa from 6 to 3 years 

S. 1723 is silent on this issue. 

Conclusions and Recommendations. Three years is not sufficient time in which to 
complete certain research projects. Some flexibility would be required to accommodate 
longer stays. 

5. Training Fees. S. 1878 establishes a fee to be paid by the employer to be used, in 
part, to endow a loan program and provide grants for training V.S. workers. 

S. 1723 recognizes the need to encourage and equip more American young people to 
enter technical fields such as mathematics, engineering and computer science by 
authorizing a grant program for low-income students and training for unemployed 
Americans. 

Conclusions and Recommendations. OSTP supports the principle that the 
competitiveness of the V. S. workforce can be improved by increased education and 



training. We believe, however, that it would be inappropriate and wasteful to divert 
monies from the core missions of institutions whose primary focus is education and 
knowledge creation, in order to establish a new program with attendant administrative 
costs. We would encourage the use of funds gained from the fee for enhancements and 
more efficient use of existing educational and curriculum development programs and 
increased funding for programs in two-year community colleges. 

(

It may be that it will become more appropriate to establish a visa category for scientific 
and technical workers, rather than seeking to fit the needs of diverse occupations with 
the H I-B visa. The paragraphs below provide for that. 

ESTABLISHMENT OF H-lD NONIMMIGRANT CATEGORY FOR 
SCIENTISTS, MATHEMATICIANS AND ENGINEERS 

(I) Section IOI(a)(l5)(H)(I)(8U.S.C.IIOI(a)(l5)(H)(I) is amended -:- (A) by inserting 
after subsection (i)( c), the following: 

(i)(d) scientist, mathematician or engineer who has attained at least a master's degree or 
equivalent in a scientific discipline, and who is coming temporarily to the United States 
to teach, train, or conduct research, or 

(i)(e) scientist, mathematician or engineer who has attained at least a master's degree or 
its equivalent in a scientific discipline, and who is coming temporarily to the United 
States to participate in a cooperative joint scientific activity carried out under an 
Agreement between the Federal Government and the alien's Government. 

This creates a new H-ID non-immigrant visa category that will include foreign scientists, 
mathematicians and engineers comin to the United States to tea' ct 
researc in an instItution of higher education (as defined in section 1201(a) of the Higher 
Education Act of 1965), or a related or affiliated nonprofit entity, or a nonprofit or 
Federal research institute or a enc ; or to artici ate' .. al 
co a orative science projects. 

H-I D visas are removed and subtracted from the H-I B categon:. 
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Question & Answer on Immigration: H-IB visas 
May 1, 1998 

Q: What is your position regarding the call hy industry to increase the numher of 
temporary visas available for higbly skilled foreign workers? 

A: I believe that the first step in increasing the availability of skilled workers for industry 
must be increasing the skills of U.S. workers and helping the labor market work better to 
match employers with U.S. workers. Therefore, substantial additional efforts by industry 
to increase the skill level of U.S. workers and needed improvements in the H-IB visa 
program to protect U.S. workers by targeting the program's use to employers 
experiencing genuine skills shortages are necessary prerequisites for me to support any 
short -term increase in the number of H-l B visas available for temporary foreign workers. 

Q: Yesterday the House Judiciary Subcommittee on Immigration approved legislation 
that increases the number of H-IB visas for temporary foreign workers. What is 
your position regarding this legislation? 

A: I am pleased that Representatives Smith's bill is consistent with one of my primary 
objectives, insofar as it links a temporary increase in the H-IB cap to the enactment of 
meaningful reforms to the H-IB visa program. The bill would help ensure that U.S. 
workers would not lose their jobs to a temporary foreign worker and that qualified U.S. 
workers would have the opportunity to fill a job before a temporary foreign worker is 
hired. Moreover, the bill modestly expands enforcement authority to help prevent 
employer abuses of the H-IB program. These reforms will effectively target H-l B visas 
to industries experiencing skill shortages. 

Unfortunately, the bill does not contain any provision for additional training opportunities 
for U.S. workers. Training is a vital component of my strategy to address the long-term 
demand for highly skilled U.S. workers and to enhance the international competitiveness 
of important U.S. industries. lam also concerned that the increase in the annual number 
ofH-lB visas reflected in this bill is too large, although I agree that the increase should 
be temporary. 

I would be pleased to support this bill if it included meaningful training provisions and a 
modest reduction in the level of increase in the annual H-IB visa cap. 

Q: What is your position regarding Senator Abraham's bill? 

A: Senator Abraham's bill includes a large increase in the annual number of visas and 
provides no meaningful reform of the H-IB program. I would be happy to work with 
members of the Senate to develop a bill that is more consistent with the Administration's 
principles. 
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Background 

H-IB visas are temporary work visas that allow "highly skilled" immigrants (with a BA or 
equivalent) to work in this country for up to six years. Under current law, the number ofH·1 B 
visas is capped at 65,000 per year. Last year, this cap was reached for the first time. The 
infonnation technology (IT) industry strongly supports raising the annual cap to address what 
they maintain is a shortage of U.S. workers with IT skills. Others, including the Department of 
Labor, challenge the industry's conclusions about a shortage and are concerned that the current 
H -I B program does not target its use to employers who are experiencing skills shortages. 

Though the Administration has never before squarely addressed the issue ofthe cap, we have 
consistently emphasized training and re-training U.S. workers to enable them to move into jobs 
within the high-tech industry. Also, since 1993 we have sought reforms to the H-IB program 
that would target their use to industries with genuine short-tenn skill shortages. 

On April 2, 1998, the Administration (Secretaries Daley and Hennan and Attorney General 
Reno) sent a letter to Congress that opposed Senator Abraham's bill (that provided for a large, 
temporary increase in the cap and the expansion of an existing scholarship program for low­
income students, but did not provide meaningful refonn of the H-lB program) and endorsed the 
approach advocated by Senator Kennedy (that would effect a temporary increase in the cap, but 
also included refonn to the H-lB program and increased training for U.S. workers). On April 
30, 1998, the Administration sent a letter to Congress supporting Representative Lamar Smith's 
bill, if it is modified to include meaningful training provisions and a more modest increase in the 
cap. 



~ Julie A. Fernandes 
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• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Bruce N. Reed/OPD/EOP. Elena Kagan/OPD/EOP 

cc: Laura EmmettiWHO/EOP. Cathy R. Mays/OPD/EOP 
Subject: H1 B update 

Bruce/Elena: 
At yesterday's subcommittee mark-up. Smith's bill was voted out with no amendments (on a voice 
vote). Afterwards, both the Intel lobbyist and someone from Senator Abraham's staff approached 
Peter saying that it a eared as if they had to deal wi h us. A very good sign. The Intel lobbyist 
was the most stridently opposed to our reform ideas when we met wit high-tech lobbyists when 
this whole thing first started (a couple of months ago). 

The full committee mark-up is scheduled for next Wed. or Thursday. Also, the Intel execs are in 
town next Wednesday and their lobbyist has asked for a meeting. Peter is going to try to set 
something up (to include Sally and Elena). Peter may want to cast this as "informational" rather 
tnan a place to deal, pricipally b/c he thinks that we may be able to get all that we want out of the 
full committee mark-up. Also, Peter is setting up a Democratic staff briefing for Monday (also to 
include Sally and Elena). 

Finally, Abraham's bill is likely to go to the floor the week of May 11th (high-tech week in the 
Senate). We are going to begin working on a SAP. 

Julie 



~ Julie A. Fernandes 
04/21/9807:33:59 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Hl B meeting with Members 

Elena, 
Peter is setting up a meeting between himself, you, Sally and Representatives Lamar Smith, Mel 
Watt and Zoe Lofgren to discuss what the Administration wants to be included in H 1 B visa 

'legislation. They are not interested in getting specific language from us; rather, they want our 
positions on (1) size and duration of the increa ainin . 3 Hl B reforms' and (4) 
the application ee. This meeting will likely take place on Thursday. Once the date/time is firm, 
Peter will call Laura to coordinate with your schedule, 

As you know, our objective is to get strong reform language in the House bill. With the exception 
of the Department of Commerce, all of the a encies have agreed on both recruit & retain and no 
lay-off language. In general, Commerce is uncomfortable with too muc Iscretlon being given to 
the Secretary of Labor tn "second-guess" the recruitment and the lay-off decisions of employers. 
We are working with Labor and Commerce on a compromise. 

Attached is a version of where we are with the language as of today. As you will see, we include 
a proposal for a new visa ca lies ani to ver hi hi skilled science en ineerin and 
mat grads. All agreed that this is an alternative that we could present. I will update you on the 
restas we go. Thanks. 

Julie 

~ 
LEG5.wP 
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• • • • • • • • • • • • • • • • 
Record Type: Rec·ord 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: 2:30pm Meeting with Commerce and Labor 

Elena, 
The following are the two issues to be resolved at this afternoon's meeting with Labor and 
Commerce. 

1. Recruit and retain 

Commerce would prefer a scheme that lists acceptable recruitment/retention practices, and 
requires the employer to attest to havin com lied with a subset of these. Thus as the 
emp oyer recruits (regardless of whether the employer eventually hires a qualified U.S. worker 
foUnd through this recruitment), they are o.k. Labor prefers a "performance" based attestation n 

one that requires that the employer's recruitment fails to turn up U.S. workers that are qualified to 
db the iob 

r 

2. No lay-off 

Labor wants this provision to protect against an employer firing a I! 5 worker in order to 
hire an Hl B worker, but wants the burden to be on the employer to demonstrate that the U.S. 
worker and the Hl B worker did not have substantially equivalent education and experience. 
Commerce s suggested language only requires that if an employer lays-off a U.S. worker, they 
musfrecruit within their company to fill the position -- some hi d alread be re uired by 
the crUi an re am provIsIon. It seems that Commerce's biggest concern is not wanting the 
Labor Department to have too much discretion to decide whether a laid-off employee is 
"substantially equivalent" to an Hl B employee. 

We have suggested to Labor, and will su est to Commerce that we could leav lay-off 
language as IS, an Imlt enforcement/investigation to cases where (1) there is a complaint filed; 
(2) a certain number or percentage of employees have been laid off; or (3) where the employers 
workforce is more than x% H 1 B. This would allow investigation of the bigger cases, while mostly 
limiting the Department's enforcement of the more ro"tine employment decisions. 

Julie 



~ Julie A. Fernandes 
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• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettfWHO/EOP 
Subject: H 1 B paper 

Elena, 
HEre is the most recent draft. Commerce and Labor are still in disagreement over two parts. (1) 
whether, as part of the attestation on "recruit and retain" there should be an explicit requirement 
that the employer retrain their incumbent workers (Labor -- yes; Commerce -- no); and (2) that 
Labor wants to be able to im 'ons if th makes a "mate" , n" 
as to any 0 t e attestations (including the two new ones). If they can, that swallows the 
exceptions that we have carved out (Labor has this authority to sanction for misrepresentations on 
other attestations, and would continue to). We are still working with Labor and Commerce to get 
this worked out asap, 

Julie 

~ 
LEGS.wP 
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• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: H 1 B -- legislative action 

Elena, 
I spoke with Peter and Earl Grohl from Labor this morning. As I mentioned yesterday, Lamar Smith 
(Chair of the House Judiciary Subcommittee on Immigration) has asked the DOL to appear at a 
hearing on H1B visas on April 21st. According to Peter, Smith and Mel Watt (ranking member) are 
working on a bi-partisan bill that the will introduce soon af . . According to Smith's 
staffer (George Ishman), they want to incillde the "recruit and retain" and "no lay-off" provi!!!ons, 
modeled after what is in the Kennedy bill. Fishman has asked Peter for a signal of what in 
Kennedy's bill is important to the Administration. 

Smith's bill may also include a provision that would require an erson entering under the family 
unification pro ram to have a Ig schoo Ip oma. This is a whole other can of worms that we 
likely 0 not want to grapple with at the same time. 

Peter has not had a conversation with Smith's staffer reo training. He plans to get with Gerry to 
have that conversation. However, Peter thinks that Kennedy may not include H1 B reforms in his 
bill (compromising with Abraham), and thus our riorit should be to ensure that there are H 1 B 
reforms mc u ea 1M the cuse bill. aod then work Ollt a compromise with the Sen. version later. 
Peter plans to speak again with Kennedy and Abraham to push for the reforms. 

Julie 
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Dear Elena: 

BIO has recently joined the HIB visa coalition. Our purpose in joining is to support 
enactment of relief from the current quota which threatens to limit the number of 
biotechnology scientists who can work for our industry . .,L We have seen the impact of 
the current quota on information technology workers dominate the debate. We are 
concerned that a solution might be crafted that does not provide across-the-board 
HI B visa relief to include biotechnology company employees. The coalition 
recruited BI0 to join so we feel sure that it would not support a proposal which is 
unbalanced, but we remain alert to others who might not understand or appreciate our 
concerns. 

We surveyed our Human Resources Committee and found that HIB visas are used to 
retain U.S. trained foreign Ph.D. graduate students who have collaborated with the 
firm on biomedical research while they are residing here on a student visa or to hire 
expertise in a narrow area of science where few experts exist anywhere in the world. 
A graduate student might, for example, be focusing his or her Ph.D. thesis on 
research where the firm is interested in developing a product. It then clearly makes 
sense for the firm to be able to retain the student as a full-time employee to amplify 
the research and develop it into a product for the benefit of patients. If it becomes 
unlikely that the firm will be able to retain the student under an HIB visa, it would be 
less likely that the firm would collaborate with the student on the thesis or that the 
thesis work will quickly lead to development of cures and therapies for deadly and 
disabling diseases. This means that the low H 1B visa ceiling might have an adverse 
impact on biomedical research and the interests of patients, not just on economic 
growth. 

Our concern lies with highly trained scientists, not persons with just a BA degree and 
not even on lab technicians. Our issues are unrelated to any questions which might 
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arise about employees who barely meet (or do not even meet) the minimum standard for this 
category of visas. It is common in our biotechnology firms for half of the employees to have a 
Ph.D. 

While we do not have comprehensive data on the numerical extent of the HIB problem with 
biotechnology firms, a survey of one hundred of our companies found that 63% expected that the 
cap would cause a problem, and while overall the number of these employees is not large, the 
timely hiring each of these employees is very important to the continued research of this 
industry'S companies. For example, one of our companies in Seattle has a research project on 
dendritic cells, according to our company, only three experts exist in the world. Two of those 
experts do not want to live in Seattle, leaving a single French scientist able and willing to work 
for our company. Ifno HIB visas are available when he decides to work for here in the United 
States, the company will have to hire the worker through the Green card process and delay the 
research for about a year and a half We are attempting to address a problem before it becomes a 
cnsls. 

Biotechnology research requires the physical presence of the employees and cannot be 
conducted electronically from satellite firms. Our industry'S research thrives with a critical 
number of scientist working physically together, when expensive equipment, reagents and 
technical support coexist. In this sense our industry is more dependent on relief from the quota 
than other sectors where telecommuting might provide some relief 

Our industry is quite vulnerable. The industry has never had a profitable year and has lost about 
$4 billion in each of the last three years. Regulatory requirements which increase the cost of 
doing business or delay the development of products which can produce revenue can jeopardize 
a firm's prospects. First it faces the challenge of raising huge amounts of capital, conducting 
cutting-edge biomedical research, securing strong intellectual property protection, navigating the 
FDA approval process, and then selling its product in a very competitive health care market. It 
is imperative that they are able to hire the scientists with the expertise to justifY this 
extraordinary risk. 

The biotechnology industry has enjoyed three excellent years of capital formation and the 
number of employees is expanding rapidly. The most comprehensive survey finds that 
employment has grown by 5%,9% and 19% the last three years, rising from 103,000 to 140,000. 
This growth is likely to accelerate. We are now seeing an explosion in biomedical research, a 
consensus for a doubling of NIH spending, and potential breakthroughs from the genomics 
revolution, the advent of gene therapy and cell therapy, and new challenges posed by drug­
resistant and emerging viruses. 

The United States is dominant in international markets, but nearly every other country has 
targeted biotechnology research as a growth area. As we enter what many call the "Biotech 
Century," our country has a powerful incentive to ensure that impediments do not exist to 
continuing this dominance. 



Please feel free to call us with any questions. 202-857-0244. Thanks very much for your 
assistance. 

Dave Schmickel 
Patent and Legal Counsel 

Charles E. Ludlam 
Vice President for 

Government Relations 
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