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DEPARTMENT OF THE INTERIOR .

Bureau of Indian Affairs

25 CFR Part 291

RIN: 1076—AD8'f

Class IIT Gaming Procedures ;

AGENCY: Bureau of Indian Aﬁ'airs

ACTION:  Proposed Rule

SUMMARY: The Department has conclude;i that it has the authority to prescribe procedures
permitting Class Il gaming when a State interpc.)ses its immunity from suit by an Indian Tribe. The
proposed rule announces the Department’s determination that the Secretary may promulgate Class
1T gaming procedures under certain speciﬁedAcircumstances. It also sets forth the process and
' standards pursuant to which any procedures would be adopted. | |

DATES: Written comments must be ‘submitted within 90 days after publication in fhe Federal -
Register to be considered.

ADDRESSES: Mail comments to Paula L. Hart, Indian Gaming Management Staff, Bureau of
Indian Affairs (BIA), Department of the Interior, MS 2070-MIB, 1849 C Street NW, Washington,
DC 20240. Comments may be hand-delivered to the same address from 9:00 a.m. to 4:00 p.m.
Monday through Friday or sent.b'y facsimile to (202) 273-3153. Comments will be mgde available
for public inspection at this address from 9:00 a.m. to 4:00 p.m. Monday through Friday beginning

approximately two weeks after publication of the proposed rule,
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FOR FURTHER INFORMATION CONTACT: Paula L. Hart, indian Gaming Management
Stat Bureaw U ndhn 2%0rs Depariment of the Interior. MS 2070-?\113, 1849 C Sireet NW,
Washiret=a, D0 20240 Telephone (202) 219-4066. l

SUPPLEMENTARY INFORMATION:
<
Introduction

Congresg enacted the Indian Gaming Regulatory Act (IGRA), 25 U.S‘C. b 3701-2721_ 10
provide a statutory basis for the operation and regulation of Indian gaming and to protect Irc..u.
gaming as a means of generating revenue for tribal governments. Prior to the enactment of IGRA.
states generally were precluded from any 'regu]ation of gami’ng on Indian réservations. See Californig
v, Cabazon Band ot”?_\-ﬁs':ién Indians, 480 U'.S. 202 (]987).. IGRA, by offering States an opportunity
1o participate with Indian Tribes in developing regulations for Indian gaming, “extends to Statés a
power withheld from themlby the Constitution.” Seminogle T'ribg‘ of Florida v. State of Florida,
116 S, Ce. 1114, 1124 (1996).

Since I[GRA's passage in 1988, more than 150 compacts in‘more than 20 States have been
5uécessﬁ;l§y negotiated by Tribes and States, and approved by the Secretary. Today, Ilndian gaming
generates significant revenue for Indian Tribes. As required by IGRA, gaming revenues are being
devoted primaniy to providiﬁg essential government services such as roads, schools, and hospitals.
as well as economic development,

IMGRA divides Indian gaming into three categories. This proposed rule addresses only ihe
.COflld'\iCI of Class 11 gaming, which primarily includes slot machines, casino games, banking card
cames, doy racing, horse racing. and lotteries. 25 U.S.C. § 2703(8); 25 C.F.R. § 5024, Unler
IGRA. the conduct of “Class 111 g%{ming activities” 1s It;lwful on Indian lands only if such activities

i
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kv an ordinance adepted by the governing body ot the Tribe and approved e
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Chairman of the Naticnd hﬂi;m Gaming Commission (NIGC). (2) are located in a State that permits
such gaming 1or any purpose by anv person, organization, or entity, and (3) are conducted in
contormance with a Tribal-State compact. 23 L?:._S.C. § 2710(d) DH(B). T}ee proposed reculations
wwhich rollow relaze primarily to this third requirement, i.e . the Tribai-Smte. cempact.

Under IGRA, a Tribe interested in operating.C]ass III gaming initiates the compacting pro;::ess
by requesting the State to enter into negotiations. 25 U.S.C. § 2713(d)}3)(A). Upen reﬁei\'ing such
a request, the State is obliged “to negotiate with the Indian Tribe in good faith 10 enter into such a
compact.” [d. If the State fails to .negotiate in good faith, the Tribe may initia-té an action against ihe
State in Federal distric; court. 2.5 U.S.C. §2710(d}N(AXI). If the court finds that the S_taté has
failed to ﬁegotiale‘in good faith, it must order the State and the Tribe to conclude a compact within
60 days. 25 U.S.C. § 2710(d)(7)(B)iu). If the State and Tribe fail to conclude a compact within that
period, each side must submit thei'r last best offer to a court-appointed m'ediator, who selects one of
the proposals. 23 UTS.C. § 2710(d)(7}(B)(iv). If the State consents to that proposal, it 1s treated as
a Tnbal-State compact. 25 U.S.C. § 2710(d)(7)(B)(v1). Ifthe State does not consent, the Secretary
ot:the Entertor shall prescribe procedures (1) which are consistent with the proposed compact selected .
bv the mediator, Ihe.provisions of IGRA, andAthe relevant provisions of State laws. and (2) under

which Class [l gaming may be conducted on the Indian lands over. which the Indian Trice a3

jurisdiction. 25 U.S.C. § 2710(d)(7)(B)(vii).

In Seminole Tribe of Florida v. Florida, the Supreme Court held that a State may aésen an

" Eleventh Amendment immunity defenselto avoid a lawsuit b.rought By a Tribe alleging that the »iaie
-did'not negotiare in good faith. After the Seminole decision, some States have signaled their intentn
to assert immunity to suit in Federal COUII'I. Claiming immunity will.-if no further action is tahen.

create an effective State veto over IGRA's dispute resoiution svstem and therefore will a0 o

'JJ
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compacting process. The proposed rulemaking contemplates that the Secretary would prescribe

Class {1 zanung nrocedures to end the stalemate.

Secretarial Authority to Prescribe Procedures

On Mav 19, 1996, the BIA published an “Advance Notice of Proposed Rulemaking”

|3

(hereatter, ANPR) in response to the United States Supreme Court’s decision in Semingle Tribe of

Florida v. State of Florida; 116 S. Ct. 1114 (1996). 61 Fed. Reg. 21394 (May 10, 1996). In that

ANPR. the Department posed, among others, the question of “[wlhether and under what

circumstances, the Secretary of the Interior is empowered (o prescribe “procedures' for the conduct

of Class T1T gaming when a State interposes an Eleventh Amendment defense to an action pursuant

to 25 U.S.C. § 2710(d)(7)(B).” The Secretary of the Interior, in consultation with the Solicitor. has

determined that he possesses legal authority to promulgate procedures setting out the terms under

which Class Il gaming may take place when a State asserts its immunity from suit.

The Secretary's authority arises from the statutory delegation of powers contained in

25USC § 2710 (d(7HB)(vii) of IGRA and 25 U.S.C. §§ 2and 9. As the Eleventh Circuit Court

of Appeals explained, in the case where the Supreme Court ultimately found the States could assert

Eleventh amendment immunity:

We are left with the question as to what procedure is left for an Indian Tribe faced
with a State that not only will not negotiate in geod faith, but also will not consent to
suit. The answer, gleaned from the statute, is simple. One hundred and eighty davs
arter the Tribe first requests negotiations with the State, the Tribe may file suit in
district court. If the State pleads an Eleventh Amendment defense, the suit is
Jdismissed. and the Tribe pursuant to 235 U.S.C. § 2710(d)(7)(B)(v1i). then may notity
the Secretary of the Interior of the Tribe's faiure to negotiate a compact with the
State. The Secretary may then prescribe regulations governing Class I gaming on
the Tribe's lands. This solution contorms with IGRA and serves to achieve Congress'
coals, as delineated in §§ 2701-02.

Seminole Tribe of Florida v State of Flosida, Vi Fo3d 1016, 1029 (1lth Cir, 1994 {diowan

e
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Altheugh Congress ikelv did not foresee the Staies' reflisal to participate in the court-ordered

Mo

mpecsessoplaty qudhiorized the Secretary to permit Class 1T gaming in the event that the
COUM-aLRen el pecess [aited to produce a joint compact. The power of an agency to adminisier
& congressiv il qundate dive this one is not restrictad 1o circumstances explicitly described by
Congress: the agency's power also extends to circum;tances that Congress, for a variety of reasc:wtns,
may not have anticipated or.articulated in the statute. When Congress has not “‘directlv spoken to
the precise question at issue,” courts “must sustain thie Secretary’s approach so long as it is based on

a reasonable construction of the statute” Auer v. Robbins, 117 S.Ct. 905, 909 (1997), quoting

Chevron US A, Inc v, Natural Resources Defense Council, 467 U.S.-837, 842-43 (1984); Morton

v. Rujz, 415 U.S. 199 (1974); Kenneth Culp Davis & Richard J. Pierce Jr., Administrative Law
Treatise § 3.3 t3d ed.. 1994). As explained in the proposed rule, the Secretary will provide
prqcedures only when a State has successfully asserted its immunity from an Indian Tribe’s good faith
fawsuit. Moreover, the proposed rule generally mirrors thé mediation scheme provided in IGRA w0~
the maximum practicable extent.

Along with the speciﬁe authority under section 2701(d)(7)(B){(vii), Congress has delegnted‘
to the Executive under 25 U.S.C. §§ 2 and 9 broad authonty to issue regulations necessarv to manage
[ndian diiairs and carry into effect !euasiatson relating to such affairs.' The courts on manv occn;‘i'on;
have up‘ncid the exercise of this authority. In Washington v. Washington State Commercial Passeni_;cr.

Fishing Vessel Assogiation, 443 U.S. 638, 691 {1979), for example, the Court noted with approval

“Tre Comnussioner of [Indian Affairs shall. under the direction of the Secretary of the Interioy
and aureeably 1o such regulations as the Prasident may prescribe, have the management of aif 1ndi

atfairs and afl matters anising out of Indian refations 7 25 U S.C § 2."The President mav pre<o
such czuulations as he mav think fit for carnving into effect the \.'ariou< provisions o?‘ any act Ll
o fndian afirs, and for the sertlement of the accounts of Indian atfars”™ 230 SC 39 e (o0 20
SO 3§ A Toharging Sevretany of Derenior winn adnunisiation of 'nub!.c :::_:i:‘—.-_:-:-"
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reguiations protective of orf-reservation Indian tishing rights. Although there was no explicit

1

ielewation of authority 1o adept fishing regulations in the Treaty reserving the right, the Supreme

—~

[l |

Court recoumzed that the Secretary’s “weneral Indian powers™ embodied in 25 U.S.C. §§ 2 and 9

:
cave him the alithornily 0 adopt regulations over Indian atfairs. See also United States v. Eberhardt.

TS89 F.2d 15334, 1360-61 (9th Cir. 1986). Parravang v, Masten. 70 F.3d 539 (9th Cir. 1993), gert

denied. __ U.S. _. 116 S. Ct. 2546 (1996); United States v_ Michigan, 623 F.2d 448, 450 (6th Cir.

1980}, James v [1.S. Dep’t. of Health and Humap Services, 824 F.2d 1132, 1137 (D.C. Cir. 1987).

Such cases fully support the exercise of Secretarial authority to promuigate regulations governing and
protecting Indian rights, such as the right to engage in gaming activities, that are rooted in Federal
' o

law.

In comments on the ANPR, some States have suggested that the Supreme Court’s decision

in Organized Village of Kake v, Egan, 369 U.S- 60 (1962), may preclude the Secretary’s exercise of

rute-making authority for gaming procedures. See Comments of Florida, et al., supra, at 9. In

Organized Village of Kake, the Secretary purported to authorize off-reservation fisheries in Alaska

pursuant to his general authority over Indian affairs and the White Act, 48 U.S.C. §§ 221-223.

However. no treaty, executive order, statute, or Federal common law established tribal fishing rights.
Accordingly. the Court struck down the Secretary’s regulations authorizing the use of fish traps in

violation of State law because the Tribe had no “fishing rights derived from Federal laws.” Id. at 7o

See MceClanahan v Arizona State Tax Com'n.. 411 U.S. 164, 176 nls (1973) {distinguishing

Oruanized Villace of Kake as limited to situations involving non-reservation Indians witheus

ao
Ty

Federaily-protected rights); see also Clinton, et al..’ American Indian Law at 593 (3d ed. I

Fere. in contrast, the Tribes” Federal comimon {aw right to engage in gaming activizios vy

of most State revulation on Indian land was recounized in California v, Cabazon Band o M0 -
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diang, <3G L0y Il 0Ty and pre-ewisted adoption of IGRA. Because tribai gaming rights are

- -

it Padert e 28 003 0 38 2 and 9 give the Secretary the authority to adopt regulations to

The Mt Clrovis, o2 case vacatad after the Supreme Court's decision in Seminole. expressed

concern that the Secretary would undermine congressional intent if he imposed regulations for

Class I gaming when a State asseried immunity. Spokape Tribe of Indians v. Washinston,

28 F.3d. 991, 997 (9th Cir. 1994) (dictum). vacated and remanded, __ U.S. _, 116 S. Cr. 1210

(1996). The court relied on the provision in IGRA that the Secretary act o'nly after a State i3
provided the ;pponunity to participate in negotiations and mediation.’

In our view, Congress had at least three purposes in enacting [GRA: to recognize and give
a statutory structure for gaming as a means of promoting tribal economic development, selt
sufficiency and strong tribal government; to provide a basis for regulatihg Indian gaming to ensure
that it is conducted fairly and that the Indian Tribe is the primary beneficiary of the activity; and
finally. to afford an opportunity for States to participate in the establishment and conduct of Indian
,ga;ning through Tribal-State compacts, bﬁt also to make a Federal backstop aQailable sho'uld"a
consensual Tribal-State compact not be reached. Ifthe Secretary were unable to issue procedures
to permit waming when a Sgate refused to submit to a Federal court the issue of whether it was
haruaining in good faith, that State would etfectively be awarded a veto over all Class 111 [ndian

caming within its borders. Congress did not contemplate or authorize such a State veto in IGRA

The nroposed rules are faithful to Congress' intent that States be able to participate in ihe

*The Supreme Court in Seminole did not resolve the Ninth and Eleventh Circuits” conflicting dis:
stating, "Twle do not consider, and express no opinion upon, that portion of the position .t e
Facisien Selos that provides 1 substitute remedy for a Tribe bringing seit. See [TF 3d B0 =

o
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esta.blishmént.‘;md regulation of Class 11T gaming, through negotation and mediation, and that Indian
caminyg will he protected fom the influence of organized crime. Thus. contrary to the concern
expressed by the Ninth Circuit, the approach gf the proposed regulations is not to undarmine
congressional intent; instead, the regulations provide the rools necessary to fulfil] co.ngressional inient
in the wake ofﬁen.linol_e_.’ ‘

Faced with the "problem of defining the bounds of its regulatory authority, an agency mav

appropriately look to the . . . underlying policies of its statutory grants of authority." United Sia12s

v. Riverside Bayview Homes Inc., 474 U.S. 121, 152 (1985). In this case, IGRA’s underlving
policies strongly support the issuance of the propol'sed rule. In addition, it is a well-settled principie

of Indian law that Indian affairs statutes be construed where possible to benefit Tribes, not in a way

that results in the backhanded deprivation of tribal rights. Bryan v. [tasca County, 426 U.S. 373. 379

(1976); C. Wilkinson, American Indians, Time, and the Law 46-52-(1987). For these reasons, he

Secretarv concludes that he has the authority to prescribe the following rule.
The Department invites comment opn the legal analysis-set forth above and in the cther
sections of this document. |
Summary of the Proposed Rule
The proposed ruie tracks IGRA's negotiation ana mediation process, adjusted onlv o the
extent necessary to retlect the unavailability of tribal access to Feder:ﬂ court where a State refuses

to waive sovereign immunity. The proposed rule applies only where a Tnbe asserts that a Siate i3

STwenrv-two States filed joint comments on the ANPR indicating their “view that the Couri i
. Seminole did not invalidate anv portion of IGRA. but that it left the Act intact. The decision e
revitalized a jurisdictional defense of the States. if'a State consents to suit in Federal court. tnen oy

complete remedial scheme envisioned by Congress can be plaved out.” Comments of Flopds
ar 8 {fune 28, 1996), We agree that no part of the statute need be invalidated, or “severed” !

sttt We note that TGRA does, however, coniin aseverzhility provision, 23 U O v 2

cangraily ALSRY Airtines v Brock 4800175 &738 25187
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not neyoiiating in geod faith. files suit against the State in Federal court in accordance with IGRA.
but cannot proceed in Federal court because the State refuses to waive its sovereign immunitv from

. - - . 1 ~ . - ! . ~
suit. In cases inwhich a State chooses not to assert a sovereign immunity defense. these proposed

-

rules would rot npp]y, Instead. the negotiation and medmtlon process set torth in Section 2710(d)(7)
of IGRA would .continue under the supervision of the court.

In thqse cases in which a State interposes a sovereign immunity defense to a tribal lawsuit in
Federal court, the proposed regulations establish a process for obtaining State panicipﬁtion in the
compacting process, prior to the Secretary's identification ot'procedflres.‘ [t is important to emphasize
that, under the proposed rules, the Secretary will not adopt procedures -jn aﬁy speciﬁc situati;)n unless
he first determines that the State has failed to bargain in good faith, IThe Department expects that,
In most cases, this will require addressing thé applicable scope of gaming under State.law and IGRA.
Scope of gaming is discussed further below. -

The steps set forth in the proposed rule include:

[. Following dismissal on grounds of sovereign immunity of a Tribe’s suit brought pursuant
to 25 U.S.C. § 2710(dX7) against a State, the Tribe would have the opportunity to submit a request
to the Department to establish gaming procedures. The procedures submitted by the Tribe would be
required to address ail of the issues identified in the proposed rule, including the scope of the zaming
activities being requested by the Tribe: the Tribe’s position regarding whether the State has
" negotiated with the Tribe in good faith within the meaning of IGRA; and detailed mechanisims for
regulation of the gaming, including assurances that games will be conducted fairly and that the
financial integrity of the entire operation will be safeguarded. Because the good faith baroain;mr sue
otten wms on the quemon of the appropriate scope of gaming, the Tribe will be asked to prowi 1_
legal anaivsis supporting the proposed scope of uammg in view of State prohibitions and otiwer
poiicizs on specific tvpes of gaming.

2. The Depariment would notify the Tribe within 15 days that it has received the DraPOED
. and.whether it is éompiete, Within 30 davs -the Department will notfy the Tribe whether it 15 eligibic -
ror procadurss. The Department will not make a determination or the “good faith™ 1ssue at this point

Folfowing issuance of a notice of completeness and eligibility, the Department will not
he State of the Tribe's request tor the issuance of procedures. and solicit the State’s comnianis
the Tribe's proposed procadures, inchuding smy commenis on the proposed scope or‘-r‘--“:::.. P

“t1 . . . e e L oy - atl
Siare aise ot Be oasked to commient on e Fole s siarements reg aarding whather

-~ -
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negotiated i yood fth within the meaning of IGRA. particularly on the scope of aming issue. The
Stare wid co boapvitzd o submit alternative proposed procedures. The State will have 60 davs to
TASTend -

< 3as2g eon s reciew of the submissions of <he Tribe and the State. the Department shaii
make a deremination whethier the State is negotiating in good taith with the Tribe. If the Department
determiines iai e Siite i3 not negotating 0 good faith, and the State has not 'submitted an
alternative proposal. the Departiment will advise the State and [ndian Tribe of: (a) its approval ofthe
Tribe's proposal; {b) its rejection of the Tribe's proposal because of its failure to meet the substantive
standards in the regulation, § 291.8; or (¢) its convening of an informal conference with the State and
Tribe within 30 davs for the purpose of resolving any areas of disagreement.

5 Alternativelv. if the State submits objections to the Indian Tribe’s proposal and offers
alternative proposed procedures. the Tribe must file objections to the State’s proposal within 60 days,
[f the Tribe does not submit objections to the proposed procedures. the Secretary will adopt the
State’s proposed procedures unless they do not meet the substantive standards in the régulations,
§2918. . '

6. If the Indian Tribe objects to the State’s proposed procedures, the Secretary will appoint
a mediator who will receive “fast best otfers” from the State and Tribe. The mediator must then
submit to the Secretary the proposed procedures that best comport with applicable Federal and State
law. Within 60 days of receipt of the mediator’s recommendation, the Secretary must notify the State
‘and Tribe of his decision to approve or disapprove the procedures submitted by the mediater, or
prescribe such procedures as he determines appropriate that are consistent with State law and the
provisions of IGRA. )

The Johnson Act and IGRA's Criminal Provision

The Secretary has also considered the application of criminal prohibitions found in IGRA and
the Johnson Act and has concluded that those prohibitions would not apply upon the adgpiion of
Cprocedures’ pursudm to these proposed regulations. The Johnson Act and section 23 ot [GRA

make most Class [ caming in Indian country illegal unless conducted pursuant to an approved

compact that is “in effect.”™ In comments on the ANPR, some States argue that these criminal

*The Jonnson Act makes it “unlawtul to manutacture, recondition, repair, seil. ransport. pussess,
or use anv vambling device .. within Indian countny as defined in 1131 of Title 18[]" 15

~ M7

31175 dudoes not appiv when there is a Tribal-Staie compact "inetlect” 23U S C § -7 b oo

S
i

Io0IGRA provides dhn

Tl

T e amriiary fae ot emers e
Yot ot AL solnen 1<), ooy Tty
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statutes are applicable unless there is a compact that: (1) has been voluntarily entered into by a State
and an Indian Tribe, 25 U.S;.C. § 2710(d)(8)(A); and (2) is “in effect” within the meaning of IGRA
by virtue of having been approved by the Secretary and puSlished in the FEDERAL REGISTER.
25U.8.C. § 2710(d)(3)(B). See Comments of Arizona at 18-20; Co'mmenta;. of Florida at 10., |
That reading‘ of IGRA is inconsistent with the statute when read as a whole, and n;ust
therefore be rejectéd. The Supreme Qourt has long recognized that: “[i]t is a fundamental canon of
statutory construction that the words of a statute must be read in tl'.neir context and with a view to
their place in the overall statutory scheme.’.’ Davis v. Michigan Dept, of Treasury, 489 U:S. 803, 809
(1989); see also King v, St. Vincent’s Hospital, 502 U.S. 215, 221 n.10 (1991)(“in construing statute
[sic] court should a.dopt sense of words which best harmonizes with context and promotes policy and
objectives of legislature,” paraphrasing United States v. Hartwell, 73 U.S. (6 Wall) 385, 398 (1868)).
Most irnportantly,r statutes must be read to gi\;e effect to every provision. Rgm,ﬂadg 568 U.Ss.
464, 471 (1994).
| The States’ construction would render the section of IGRA authorizing the Secretary to
establish “procedures” for Class III gaming meaningless, because thus woodenly read, no compact
can be “in effect” absent a State’s Agfeement toit. See25US.C. § 2716(d)(3)('B) (corﬁpact entered
into by Tribe and State “s;hall- take effect only when notice of approval of such compact has been

‘published by the Secretary in the Federal Register”). Thus, even if the Supreme Court had not

criminal sanctions applicable thereto, shall apply in Indian country in the same manner

and to the same extent as such laws apply elsewhere in the State.
* 3 ¥

For the purpose of this section , the term "gambling" does not include:
R

(2) Class III gé.ming conducted under a Tribal-State compact approved under
11(d)(8) of the IGRA that is in effect.

codified at 18 U.S.C. § 1166 (emphasis added).
| 11 GLINTON LIBRARY PHOTOCOPY



Jecide ! Zeminole 55 05 under Florida and Arizona's reading of the statute. Class 11 gaming would

e unanil sven T orocedures were set in place by the Secretary after completion of the
fudiviadv-supenvized medision process.

Pur wncther aso i the statute is read with such extreme liieralness it has a technical flaw.
t p_rm'ides tor Secretarial procedures in the event that States and Indian Tribes cannot agree to 1
compact. It they can agree, such a c-ompact becomes “in effect” upon approval by Secretary,
23 U.S.C § 2710(d)(3)B). Where a State does not assert immunity from‘ suit and procedures
ultimately are adopted by the Secretary without State consent, IGRA does not call this a compact “in
etfect.".\ Compare 25 U.S.C. § 2710(d){7)(B)(vii), with 25 U.S.C. § 2710(d)(3}B). ‘Yet there is
nothing; else in the statute or its legislative history that evén hints that the Johnson Act or § 23 of
IGRA would criminalize Class I Indian gami'hglin such circumstances. If Florida and Arizona’s
construction weré accepted, it would negate-the entire part of IGRA that calls for me‘:d.iation and
Secretanal procedures.

To avoid such an absurd result, the statute must be read to mean that all Secreianal-
saﬁctioned gaming 1s exempt from the provisions of the Johnson Act and section 23 of IGRA. The
“procedures” adopted‘ by the Secretary -- whether pursuant to the judicially'supewised mode -
prescr‘ibéd v IGRA or pursuént to this rulemaking -- are properly viewed as a full substitute tor the
compact that would be “in effect” if a voluntary agreement had been reached. and thus qualify for the
axemption to the criminal prohibitions on gaming.

ScofJe of Gaming

The mest frequently contested issue amony Tribes and States relates to the “scope of gaming”

scrmitied under State faw, for this is important in determining whether particular games are propeny

the subiect of nevotiation between a Tribe and a State. In the context of this proposed rutuiniai.iy,

12 ‘ CLINTON LIBRARY PHOTOCOPY



the issue bears directly upon whether a State is baruaining in good faith with a Tribe and whether 3

Tribe s raquested procedures include games lawiu! under IGRA. 25 U.S.C § 2710 HBY. In

evaluating the permissibl? “scope of gaming” under the various States” laws. the Dzpartment will

appiv the interpratation set torth as the position of the United States on the scope of gaming issue in

its amicus cunae briefin the Supreme Court in Rumsey Indian Rancheria of Wintun Indians v. Wilson,

" 64 F.3d 1250 (9th Cir. 199.5), as modified on denial of petition for rehearing, 99 F.3d 321 (9th Cir

1996), cert. denied, sub nom. Sycuan Band Qf;\fﬁssion.lndiaris v. Wilsgn, No. 96-1059, 65 U S.L.W.
3853 V(June 24, 1997). éo;;ies of the brief are available to any reviewer upon request.

As a threshold mat:ter, the Secretary woulld disapproye propo's.alé when “conternplated. gaming
activities are not permitted in the State for‘ any purpose by-any plerson, organization, or entity.;"
lProposed 25 C.F.R. § 291.8(b)(3), infra. This conclusion is based on 25 US.C. § 2710(.(1)(1‘}("_B)q

which states that “Class I gaming activities shall be lawful on Indian lands only if such activities are
... located in a State that permits such gaming for any purpose by any person, organization or
entity.” IGRA thus makes it unlawful for Tribes to operate particular Class IIl games that State law

completely and affirmatively prohibiis. Courts have determined that a State therefore has no duty o

negotiate with respect to such games. See Rumsey Indian Rancheria, supra. In other words, i a

State prohibits an entire class of traditional games, it need not negotiate over the particular wames
“within that category.. Consequently, such gaming would not be permitted under Secreturial

procedures

Our interpretation of the scope of gaming issues is adopted tfrom the United States” amious

mriof filed in the Supreme Court in Rumsey Indian Rancheria. supra;
[n some circumstances, a question may arise concerning whether a State law prohiie
Jistinet form of zaming or instead regulites the manner in which a permitted form of 20
2y be plaved. Several hypothetical examypies may lustrate the point. If State e '
fve-card stud neker but permits seven-card Jraw porer {01 prohidits panmwiis o,
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doy racing, but not on horse racing), a question could arise as to whether that State law

prohitits a distinct form of gyaming known as “five card stud poker™ (“or dog racing”). or

instead reguiates the manner in which the permitted form ot gaming known as “poker™ (“or

aninad racing”) may be conducted. If characterized in the former way, the State would have

10 negotiate concerning only seven-card draw poker (or horse racing), if characterized in the

{atter way, the State would have to aegotiate over all poker games (or all animal racing). The

relevant question in such a case would be whether, in light of traditional undersiandings and

the text and legislative history of IGRA, the State has reasonably characterized the relevant

State laws as completely prohubiting a distinct form of gaming. Ifthe State has not reasonably

so characterized its laws, it would have a duty to negotiate with respect to the gaming.
United States’ Brief at 5.

It is impractical tor the Department to attempt to evaluate, in advance of a tribal request, the
permissible scope of gaming in each State. For that reason the proposed rule requires a Tribe to

; -
submit its own analysis along with its request for Secretarial procedures, and goes on to invite the
views and active participation of the affected State with respect to the applicable scope of gaming
under any Secretarial procedures.
Monitoring

Many voluntarily negotiated compacts include a monitoring role for the atfected State In
these compacts States often assist in background checks on key casino personnel, and/or monitor
tribal financial statements. Tribes may make certain financial information available to States to ensure
that applicable regulatory requirements have been satisfied. Because of the importance ot tils
monitoring function, the proposed regulations invite State participation in the promulgation ot
Secretarial procedures, notwithstanding a State’s assertion of immunity from suit. If a State declines
lo participate in such an activity, the Department believes steps ought to be taken to ensuie that
independent monitoring and enforcement exists. The proposed rule requires that the Tribe TraLide
in its procedures tor monitoring and entorcement by an independent and autonomous tribal reguiaian

commission. Further. the Department seeks comments on whether the NIGC or some “irv

- ; . R TR T, P .
Gakd rertarm menitorny sind enforcement fungiivns. and. i 3o, who should bearthe L

A
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functions,
Publication of this proposed rule by the Department provides the public an

opportunity to participate in the: rulemaking process. Inferested persons may submuit written
comments to the location identified in the “addresses” sectio; of this proposed rule.
Executive Order 12988 |

The Department has certified to the Office of quagement and Budget (OMB) that these
proposed regulations meet the applicable standards provided in Sections (3)(2) and 3(b)(2) of ‘
Executive Order 12988.
Executive Order 12866 ' } |

This is a significant rule under Executive Order 12866 and has been reviewed by OMB.
Reguiatory Flexibility Act | |

We do not believe that this proposed rule will have a significant economic impact on a
substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. § 601 et seq. The
Reéulatory Flexibiiity Act of 1980 requires preparation of flexibility analyses for rules that will have
a signiﬁcan.t effect on a sui)stantial number of small entities, which include small businesses,
organizations or governmental jurisdictions. At this time; we do not know whether any Secretarial
procedures, authorized by this proposed m.le, will need to be adopted. We also do not know whether
the adoption of procedures in a given case will have a significant irﬁpéct on. small entities as defined
by the Act. If procedures are proposed pursuant to this rule, States (and through the States, local
jurisdictions and small entities) will be permitted to comment on a given proppsai, and any concerns
may be taken into account in Secretarial procedures.

It is our preliminary view that Indian tribes are not small entities within the meaning of the

Regulatory FIeScjbility Act. The statutory definition specifically enumerates several kinds of
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of govemmentdl enunies, but does nat include Indian tribes. 3 U.S.C.'§ 601(3). This indicates that
tribes stouid not te considered small entities. We invite comment on this issue.

Executive Order 12630 .
: ‘

The Deparmment has determined that this propo_sed rule does not have:signiﬂcant “fakings”
impiications. The proposed rule does not pe_nain to “taking” of private property interests, nor does
it impact privaté propea;ty. ;
éxecutive Order 12612

The Department has determined that this proposed rule does not have significant Federalism
effects. .

As explained above, the Secretary has determiqed that he has the statutor"y authority to adopt
procedures to permit Indian géming in‘appropriate circumstances. Secretarial authority was expressly
provided in IGRA with respect to the judicially-supervised mediation scheme. It would be exercised
u.nder the proppsed rules in a manner consistent with the statutory directive and cdngressional Intent.
The proposed rule provides the opportunity for States to voluntﬁrily participate In a mediation
process under the auspices of the Secretary of the Intenior. As the Supreme CO_.urt noted in Sem_molg
Congress may, under the Constitution, choose to withhold from States any authority over Indian
saming. Because undef the proposed rules the Secretary would be tracking the scheme set forth by
Congress. and because the pro\poserd rule would afford the States as much opportunity to participate
has where it does not claim immunity from suit, we believe the proposed rule has no significant
Federalism etfects.

NEPA Statement
The Departmeﬁt has determined that this proposed rule does not constitute a muyjor Feder

action sienificanilv affecting the quality of the human environment and that no'detailed staterns -~
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requirsd pursiang co e National Environmental Policy Act of 1969,
Paperwork Reduetion Aot of 1995

1

coony IR TR IO 281 12 and 291015 conrain information collection requirements As

c:;r ired momne Poreraoork Reduction Act of 1995 (24 U S C§ 3307(d)). the Department has
supmitted a copy of these sections to the Office of Management and Budget (OMB) for its rex'i;i\\‘.
Collection of(Information: When a Tribe and State do not successfully negofiate a Tribal-

State compact. the Tribe will be required to collect information to documeﬁ the negotiation process.
and prepare proposed procedures for submission ‘to the Secretary. The inforrﬁation requested wi'll.
be unique for each Tribe and may be c,hanged when necessary to fit the needs of the Tribe. = |
All information is to be collected upon the submission of a request by a Tribe for Class 111
gaming procedures. The annual reporting and record keeping burden for the collection of information

is estimated to average 1,000 hours for each response and we estimate there will be approximately

13 respondents. The collection will include time for reviewing instructions, searching existing data

sources, gathering and maintaining the data needed, and completing and reviewing the information.

The total annual burden is estimated to be 25,000 hours.
Organizations and individuals desiring to submit comments on the information collection

requirement should direct them to the Office of [nformation and Regulatory Affairs, OMB. Roomy

10202, New Executive Office Building, Washington. DC 20503, Attn: Desk Officer for the

Department of the Interior.

The Department considers comments by the public on this proposed collection of information

Evaluating whether the proposed collection of information is necessary for the proper

~

corrance Of the functions of the Department. including whether the information will have pracnos
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urility:

l:‘nt‘intbrmauon. inciuding the validity of the methodology and assumptions used:
‘ Enhancing the quality, usetulness, and clarity of the information to be collected: and

Minimizing the burden of the coil‘ection of information on those who are to reSpohd, Encluéing
through the use of appropriate automated, electronic, mechanical, or other collection technigues or
other forms of information technology.

OMB is required to make a decision between 30‘ and 60 days after publication of this
C}ocument in the FEDERAL REGISTER. Therefore, a commeat to the OMB is best assured of
having its full effect if OMB recetves it within 30 days of publication. This does not atfect the
fjéadline for the public to comment to the BIA on the proposed regulations.

Unfunded Mandates Act of 1995 '

This regulat.ion imposes no unfunded mandates on any governmental or private entity and is
in compliance with the provisions of the Uhﬁmded Mandates Act of 1995.

Drafting Information

The primary author of this proposed rule is. George Skibine, Acting Deputy Assaciate
Solicitar. Division ot'indian Affairs, Office of the Solicitor. Los uipy,

List of Subjects in 25 CFR Part 291
Indians--Gaming
For the reasons given in the preamble. the Depariment of the Interior proposes to estaciisn
a new f’art 29] of Title 25, Chapter | of the Code of Federai Regulations as set forth below
PART 291 - Class Il Gaming Procedures

sec,
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291.1 Purpose and Scope

291.2 Definitions

291.3 When may an Iudi;m Tribe ask the Secretary to issue Class III gaming procedures?

h

291.4 What must a proposal requesting Class 111 gaming procedures contain?

191.5 Where must the proposal requesting Class [IT gaming procedures be filed?

291.6 What must the Secretary do upon receiving a proposal?

291.7 What must the Secret:;ry do if it has been determined that the Indian Tribe is eligible
to request Class IIT gaming procedures?.

291.8 What must the Secretary do at th;r expiration of the 60-day comment period if the State
has not sul;mitted an alternative proposal?

291.9 What must the Secretary do at the end of the 60-day comment period if the State
prolv'ides camments 6f1‘ering an alternative proposal for Class Il gaming procedures?

291.19 What must the Indian Tribe do when it receives the State’s alternative proposal
Class IIl gaming procedures?

291.11 What must the Secretary do if the Indiaﬁ Tribe files timely objections to the
State’s alternative proposal?

291.12 What is. the role of the mediator appointed by the Secretary?

291.13 What must the Secretary do upon receiving the proposal selected by the mediator?

291.14 ‘-Vhe;l do Class [l gaming procedures for an Indian Tribe become efTective?

291.15 How can Class ITI gnming procedures issued by the Secretary be amended?

Authority: SUSC §301:25US.C §§2.9 & 2710

§ 291.1 Pufpose and Scope

Tl 4 -
i ngse 2

whations establish procedures that the Secretany of the nterior i

it
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promuigate rules for the conduct of Class III Indian gaming when:

(2) A State and an Indian Tribe are unable voluntarily to agree to a compact and;

(b) The State has asserted itsl:umnunity from suit brought by an Indian Tribe under 25 U.S.C.
§ 2710(d)(7X(B). |
§ 291.2 Definitions

All terms have the same meaning as set forth in the definitional section.pf IGRA, 25US.C.
§ 2703(1)-(10).

§ 291.3 When may an Indian Tribe ask the Secretary to issue Class III gaming procedures?

An Indian Tribe may ask t.he S.ecretary to issue'(vllass IfI gaming procedures when the.
following steps have taken place:
| (a) The Indian Tﬁbe submitted a written request to the State to énter into negotiations to
establish a Tribal-State compact governing the conduct of Class III gaming activities;

(b) 'The State and the Indiarll Tribe-failed to negotiate a compact 180 days after the State
recei\;ed the Indian Tribe’s request;

(¢) The Indian Tribe initiated a cause of action in Federal district court against the State
alleging thz.at the State did not respond, or did not respond in good faith, to the request qf the Indian
Tribe to negotiate such a compact; |

(d) The State raised an Eleventh Améndment defense to the tribal action; and

(e) The Federal di;tn'ct court dismissed the action because of lack of jurisdiction due to the
State’s sovereign immunity under the Eleventh Amendment.

§ 291.4 What must a proposal requesting Class ITI gaming procedures contain?
A proposal requesting Class I11 gaming procedures must include the following information:

(a) The full name, address, and telephone number of the Indian Tribe submitting the proposal,
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(b) A copy of the authorizing resolution from the Indian Tribe submitting the proposal;

(¢) A copy of the Indian Tribe’s gaming ordinance or resolution approved by the NIGC in
accordance with 25 U.S.C. § 2710; .

: h

(d) A copy of the Indian Tribe’s organic docdmenté;

(e) A copy of the Indian Tribe’s written request to the State to enter into COmﬁact
negotiations, along with the Indi?m Tribe’s proposed compact, if any;

(f) A copy of the State’s response to tho_s tribal request and/or proposed compact, if any;.

(g) A copy of court proceedings in the litigation with the State in F edera] district court on
- compact negotié.tions, including a copy of the order dismissing the lawsuit;

(h) The Indian Tribe’s factual and legal authority for the scope of gaming specified in
paragraph (j)(13) of this section; | -

() A regulatory scheme for Federal (or State, if any) oversight role in monitoring and
enforcing compliance; and

)] Prbposed procedures under which the Indian Tribe will conduct Class III gaming activities,
including:

(1) An accounting system maintained in accordance with American. Institute of Certified
Public Accountants (AICPA) Standards for Audits of Casinos, including maintenance of books and
records in accordance with Generally Accepted Accounting Principles (GAAP), and any applicabie
NIGC regulations; |

(2) A reporting system for the payment of taxes and fees in a timely manner and in compliance
with Internal Revenue Code and Bank Secrecy Act- requirements;

(3) Preparation of financial statements covering all financial activities of the Indian Tribe’s

gaming operations;
CLINTON LIBRARY PHOTOCOPY
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{4) Internal control standards designed to ensure fiscal integnity of gaming operations;

(5) Provisiéns for records retention, maintenance, and accessibility; |

.(6) Conduct of games, ihcluding patrlgn requirements, postiﬁg Iéf game rules, and hours of
operation, I

(7) Procedures to protect the integrity of the rules for playing games;

{(8) Rules governing employees of the gaming operation, including code of conduct, age '
requirements, conflict of interest pfovisions, licensing requirements; and background investigations
of all management officials and key employees, vendors, lessors, or supbliers c;f gaming materials, |
equipment or supplies of an;f‘kind in excess of $5,000 per year, that complj;r u&th IGRA reqﬁirements, .
NIGC regulations, and applicable tribal gaming laws;

(9) Policies and procedures that protect-the health and safety of pﬁtrons and employees and .
that address insurance and lial-)ility issues, as well as safety systems for fire and emergency services
at all gaming locations;

(10) Surveillance procedures and security personnel and systems capable of monitoring all
gaming.activities, including the conduct of games, cashiers’ cages, change booths, count rooms,
movement of cash and chips, entrances and exits of gaming facilities, and other critical areas of any
gaming facility;

(1 I‘)lAn administrative process to resolve disputes between the garning establishment and
employees or patrons, including a process to protect the rights of individuals injured on gaming
premises by reason of negligence in the operation of the facility,

(12) Hearing prc;cedures for licensing purposes;

(13) A list of gaming activities proposed to be offered by the Indian Tribe at its gaming
facilities;

CLINTON LIBRARY PHOTOCOPRY
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(14) A description fof the location of proposed gaming faciiities;

(15) A copy of the Indian Tribe's liquor ordinance approved by the Secretary, if any,

(16) Provxsxons for an autonomous tribal regulatory gaming commission, mdependent of
gaming management; I

(17) Provisions for e_nforcement and investiéatory mechanisms, including the impositioi; of
sanctions, monetary penalties, closure, and an administrative appeal process relating to enforcement
and investigatory actioné; and

(18) Any other provisions deemed necessary .by the Indian.Tribe.

§ 291.5 Where must the proposal requesting Class III gaming._-procedures be filed? * _

Any brOposal requesting Class III gaming procedures must be filed with the Director, Indian
Gaming Management Staff, Bureau of Indian Affa-il.'s, U.Ss. Departmént of the Interior, MS 2070-
MIB, 1849 C Street NW, Washington, DC 20240.

§ 291.6 What mu;t the Secretary do upon receiving a proposal?

Upon receipt of a proposal requesting Class I1I ganﬁng procedui‘es, the Secretary must:

(a) Within 15 days, notify the Indian Tnbe in writing that the .proposal has been received, and
whether the proposal meets the requirements of § 291-.4', and

(b) Within 30 days of receiying a complete proposal, notify the Indian Tribe in writing
whether the Indian Tribe meets the eligibility requirements in § 291.3. The Secretary’s eligibility
determination is final for the Department.

§ 291.7 What must the Secretary do if it has been determined that the Indian Tribe is eligible

i

to request Class ITI gaming procedures?

(a) If the Secretary determines that the Indian Tribe is eligible to request Class III gaming

procedures and that the Indian Tribe’s proposal is complete, the Secretary must submit the Indian
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Tribe’s proposal to the Governor and the Attorney General of the State where the gaming is
proposed.

(b) The Governor and Attorney General will have 60 days to comment on; -

(1) Whether the State is in agreement with the Indian Tdbe’s proposal;

(2) Whether the State believes it has negotiated in good faith with the Indian Tribe under
25 US.C. § 27T10(d)(3)(A): |

(3) Whether the proposal is consistent with relgvant provisions of the law‘s of the State; and

(4) Whether contemplated gaming activities are permitted in the State for any purpdses, by
any person, organizatidn, or entity.

(c) The Secretdry will also invitd the State’s Governor and Attorney General to submit an
alternative proposal to the Indian Tribe’s proposed Class ITI gaming procedures. |
§ 291.8 What must the Secrgtary do at the expir;ation of the 60-day comment periodvif the
State has not submitted an alternative proposal? | | |

(a) Upon expiration of the 60-day comment period specified in § 291.7, d‘thé State had not
* submitted an alternative prdposal, the Secretary must review the Indian Tribe’s proposal to
determune:

(1) Whether all féquirements of § 291.4 are adequately addressed;

(2) Whether Class III gaming activities will be conducted on Indian lands over which the
Indian Tribe has jurisdiction;

(3) Whether contemplated gaming activities are permitted in the State for any purposes by any
person, organization, or entity;

(4) Whether the proposal is consistent with relevant provisions of the laws of the State;

(5) Whether the proposal is consistent with the trust obligations of the United States to the
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Indian Tribe;

(6) Whether the proposal is consistent with all applicable provisions pf the IGRA,

@) Whether the proposal is consistent with provisions of other applicable Federal laws; and -

(8) Whether the State has negotiated in good faith.

(b) Within 60 days of the expiration of the 60-day comment period in § 291.7, the Se;:ret;ry
must notify the Indian Tribe, the Governor, and the Attorney General of the State in writing that
he/she has: |

¢y Ai)proved the proposal if the Secretary determines that there are no objections to the
Indian Tribe’s proposal;

(2) Disapproved thg proposal if i.t does not meet the standards in paragraph (a) of this section;
or |

{(3) Identified unresolved iséues Iand area; of disagreements in the proposal, and that the Indian |
Tnbe, the Governor, and the Attomey General are invited to participate in én informal conference
to resolve identified unresolved issues z.llnd areas of disagreement.

(c) Within 30 days of the informal conference, the Secretary must prepare and mail to the
* Indian Tribe, the Governor, and the Attomey General: |

(1) A written report that summarizes the results of the informal qonference; and

(2) A final decision either setting fonh the Secretary’s proposed Class III gaming procedures
for the Indian Tribe, or disapproving the proposal for any of the reaéons in paragraph (a) of this
section. |

§ 291.9 What must the Secretary do at the end of the 60-day comment period if the State
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offers an alternuative proposal for Class [1I gaming procedures?

Within 7 davs of receiving the Siate's alternative proposal. the Secretary must submit the

State’s aiernatise proposa{ to the Indian Tribe for a 60-day comment period.
§ 29010 What must the ixidinn Tribe do when it receives the State’s alternative proposal for |
Class 11T gaming procedures?

{a) If the Indian Tribe objects to the State’s alternative proposal, it may, within 60 davs of
receiving the alternative proposal, notify the Secretary in writing of its objections.

(b) If the Indian Tribe does ﬁot fite written objections within 60 days of receiving of the
State’s alternative proposal, the Secretary must, within 60 days of the expiration of the Indian Tribe’s
comment period in § 291.9, notify the Indian Trbe, t-he Govemor,l and the Attorney General, in
writing of his/her decision to either: |

(1) Approve the State’s alternative pl:oposal for Class Il gaming procedures; or

(2) Disapprove the State’s al.ternat'ive proposal for any of the reasons in § 291.13(b).
$ 291.11 What must the Secretary do if the Indian Tribe files timely objections to the State’s
alternative proposal?

if the Indian Tribe files timely objections to the State’s alternativ-e proposal.‘ the Secretary
must appoint a mediator who must convene a process to resolve differences between the two
proposais.
§ 291.12 What is the role of the mediator appointed by the S.ecretar_v?

(2) The mediator must ask the Indian Tribe and the State to submit their last best proposal tor

Class TIT gaming procedures.

{b) After giving the Indian Tribe and the State an opportunity to be heard and prescni

nrarmation supporting their respective positions. the mediator must select from the twa -
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the one that bes.t comports with the terms of the IGRA and any Aother applicable Federal law. The
mediator must submit the proposal selected té) the Indian Tribe, the State, and the Secretary.
§ 291.13 What must the Secretary do llpOl;l:. receiving the proposal selected by the mediator?

Within 60 days of receiving. the proposal selected by the mediator, the Sec?etary must do one
of the following: |

(a) Notify the Indiaﬁ Tribe, the Governor and the Attc.)rney General in writing of his/her
decision to approve the proposal for Class II gaming procedures selected by the mediator.

(b) Notify the Indian Tribe, the Gover;lor and the Attorney General in writing of his/her
decision to disapprove the proposal selected by the mediator for any of the following reasons:

(1) The réquirements of § 291.4 are not adequately addressed; |

(2) Gaming activities would not be conducted on Indian lands over which the Indian Tribe has
jurisdiction; | _

(3) Contemplated gaming activities arel not permitted in the State for any purpose by any
person, organization, or‘entity;

(4) The propdsal is not consistent with relevant provisions of the laws of the State;

(5) The proposal is not consistent with the trust obligations of the Unit.ed States to the Indian
Trjbe;

~(5) The proposal is ﬁot consistent with applicable provisions of the IGRA; or
| (6) The proposal is not consistent with provisions of other applicable Federal laws.’

(c) If the Secretary réjects the mediator’s proposal under paragraph (b) of this section, he

may prescribe appropriate procedures under which Class IIT gaming may take place consistént with

the mediator’s selected compact, the provisions of IGRA and the relevant provisions of the laws of
the State.
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§ 2§1.14 When do Class OI gaming procedures for an Indian Tribe become effective?

Upon approval of Class ITT gaming procedures for the Indian Tribe under either § 291.8(b),
§291.8(c), § 291. iO(b)(l), or § 291.13(a), the Indiaﬁ Tribe shajl have 90 days in which to approve
and execute the Secretarial procedures and forward its approval and execution to the Secretary, who
will publish notice of their approval in the FEDERAL REGISTER. The procedures take-z effect u;on
their publication in the FEDERAL REGISTER. |
§ 291.15 How can Class III gaming procedures aplproved by the Secretary be amended?

An Indian Tribe hay ask the Secretary to amend apppovéd Class I1I gaming procedure's. by
submittiné an amendment proposal to the Secretary, The Sec;re'tary must review the éroposal by
following the approval process for initial tribal proposals, excebt that he/she may waive the

requirements of § 291.4 to the extent they do not apply to the amendment request.

/8! Kevin Govep
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