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STUDY SHOWS IMPORTANCE OF FINANCIA~ CASES IN PUNITIVE DAMAGES DEBATE 
PERSONAL INJURIES GET THE HeADLINES BUT ONLY HA~F OF THE PUNITIVE AWARDS 

WASHINGTON, D.C .. June 16 - Atthough personal InJury disputes-lor example, those 

concerning asbestos or medleal devices-have dominated the long-runnlng cabate over tort relorm and 

punitive damages, a now etudy Irom RAND's InSmUlI for CIvil JU8tice finda that about half 01 all puMlVe 

awards by civil Juries In state trlal court8 Involva financiallnjurtes arltilng Irom contractual or eommorclal 

relationship' rather than Instancee of bodily harm. 

Punitive damage awards of any kind are relatively Inlruquont events, for the most part, occurring In 

less than 4 pereant of all olvll jury ve~ictti, according to prevloua ICJ researoh. ~owever, In finanelallnjury 

eases there Ie a 1 In 7 chance of e punnlve award, and thoee awa~8 repressnt a large share of the total 

damages. speonically, punitive dllmagea account for mora tMn half the total damages awarded in all 

financial Injury cases, Including those cases in which there is no punitive award. 

The study, by Erlk Moller, Nioholas M, Pace and Stephen J. Carrell, i. the first cloee analytiis of 

trends and pl1ttems In punitive awardS for finaneiallnjurlee. It comes B5 CongreS8 Is conSlderlng limiting 

punitive awards (many states already have caps in plHCB ana other states are weighing them) and Incfudes 

estimates of tho effecta of capping punnive damage awards at Gome multiple of compensatory damagea. 

Carroll 18 SCheduled to disouse tho findings lit 8 furthcomlng nearing of the Senate JUdiCiary 

Committee. 

Tile re889n::n drawa on a unique ICJ jury ve~lct dalllbasa that covers punitive damage casee during 

the period 1985-1994 in California; N~w York State; Conk County, ""nole (Chicago); the St. LOUIS 

metropOlitan 8rn; Hams County. Texas (Houston); and during the periOd 1992-1 997 In Alabama. The 

jurisalctions repressnt a dlvoree eample of legal standards. attitude. end behavior, geographic locatiOns, and 

demographics, and collectIVelY account for about a quarter of the U,S. pOPUlation. 

-More -

., .. " 
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KAy findings On 1992 doliars throughout}: 

• Excluding Alallltlllu, punitive damagss were awarded in about 14 percent nf ali finanelallnJury 

verdicts In Ihese jurisdictions, with most awards ooourring in Insurance, employment, and real , 
properly disputes, In Ihut order. The average (mean) award ranged from $2.1 million in real property 

r.ases 10 $7.9 million In Insurance ease;. Pun~ive damage awards lend 10 be larger, relative 10 the 

eompenaalory award, In Insuran~ ... cases than In other types 01 financial Injury casas. 

I In Alabama, punilive damagea were awarded In 171032 poroenl of financial injury verdlcle wilh an 

average award of ,540,000 til $94~,000, 

I In \he jurisdictions sludied, punRlve damages were awardod mos! often In Alabama, CalHomla, and 

Harris County; average awards were considerably higher In california, Cook COunty, and Harrts 

COurrty. 

• Exoluding Alabama, lor which data on pre-1992 awaras ara not available, tha lotal number'of 

punRlve awards In financial injury cue; acrose ali the jurlGdlotlona deoreased between the portOde 

1 985-t 9S9 and 19~1 994, both Ilbsolulely and as t!. percentage Of the overall number of flnanetaf 

Injury jury verdicts. Howev,sr, the averago award amount ross from $3.3 million to $7,6 million 

between tnese portods and punitive damages as a percentage of all damages increaseD lrom about 

44 percenl to almost SO percent. 

• In Alabama, punRlve damages make up eo to ee percent of all damages awarded In finanCial injury 

VerdiCts, a consldarably higher psrcentage tnan elaewnere. 

• Caps on punitive damage awards would have had substantial eltects on the cases stUDied. 

EXCluding Alabama, If pun~ive damage award. had been capped at tna amount of companeatory 

damages, the total punitive damages awarded would have been reduceo Dy 6e percent. Tna 

corresponding tigura tnr Alabama would nBve been gO percent. Hlghsr cape would nQVO had 

smalier, though still substantial, off.OIs: A cap at thr •• times compensatory DamageS would have 

reDuced the amount at pun~iva damages awardad In the non-Alabama oases by 40 peroent and 

wculd have reduced the amount of punitive damages awarded in lhe Alabama oaees by 82 percent, 

Th •• tudy wu funded by a granl from lh. Amerlcan Council 01 Lite Insurance anD by InsmUla tor 

eMI JUStice core funda. 

RAND Is B private, noHor-profn organization thatllelpelmprove public policy through research and 

analysis. The InstttUle lor Civil Justice Is devoted to objective, non-partlsan, empiriclllly-based analysea of 

oMljustice policy. 

j# 

The exeoutive summary 01 Punitive DAmAg~8 in FinanelallnJury ,Jury VerdIcts Is available now. see 

lhe directiOns at the top 01 this news release. Pra-publlr.atlon copiss of the full report providing detailed 

results ara avallablo to the mediQ on request, 
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PREFACE 

Studies of civil jury verdicts have been a prominent feature of the Insti­
tute for Civil Justice's research agenda since the Institute's inception. 
This work has included the aeation of a databaSe for the analysis of jury 
verdicts and descriptive and analytic studies of verdict trends. 

Our current research extends the jury verdict work in two important 
ways: First, it provides additional detail about punitive damage awards 
in financial injury cases in our existing database. Second, the database 
has been extended to include verdicts reached in Alabama from 1992 to 
1997. 

This study should be of interest to organizations, legal practitioners, and 
policymakers concerned with trends in civil justice and with civil justice 
reform. In light of the diversity of these audiences, we present our study 
results in two forms. This volume summarizes our methods and find­
ings. The details are contained in Erik Moller, Nicholas M. Pace, and 
Stephen J. Carroll, Punitive DllmIIgts in Firumcilll Injury Jury Verdicts, 
MR-888-IQ,1997. 

For more information about the Institute for Civil Justice contact: 

Dr. Deborah Hensler, Director 
Institute for Civil Justice 
RAND 
1700 Main Street, P.O. Box 2138 
Santa Monica, CA 90407-2138 
TEL: (310)451-6916 
FAX: (310)451-6979 
Internet DeborahJiens1er@rand.org 

A profile of the lq, abstracts of its publications, and ordering informa­
tion can be found on RAND's,home page on the World Wide Web at 
http://www.rand.org/centers/icj. 
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BACKGROUND 

Punitive dlimaies lie at the heart of the controversy about the civil justice 
system and have been the focus of reform efforts at both state -and local 
levels of government Many argue that punitive damages have become 
an unpredictable feature of the legal landscape. imposing burdens on 
business that are out of proportion to the alleged wrong-doing. Others 
counter that punitive damages are necessary to punish and deter 
egregious behavior and that amowtts awarded are reasonably related to 
corporate behavior. 

Previous research conducted by the Institute for Civil Justice (lCJ). based 
on jury verdicts from 1985 to 1994 in 15 jurisdictions across the COwttry. 
documented that. in general, punitive damages are rare events. They are 
awarded in less than 4 percent of all verdicts; however. the average 
punitive award amount was more than $1 million in many of the 
jurisdictions examined (Moller. 1996). 

This earlier research also established that within certain case types. 
punitive damages occur relatively more often. In particular. almost half 
of all punitive awards were made in cases in which the damages were 
financial, rather than personal in nature. These verdicts. which we call 
firuzncia1 injury verdicts to distinguish them from personal injury verdicts. 
comprise disputes arising from contractual or commerdal relationships 
including. for example. disputes arising from insurance or employment 
contracts or from unfair business practices. 

little detailed information has been available about ji1umdtd injury cases. 
To provide an empirical basis for the ongoing debate about punitive 
damages. we draw on the Iq's jury verdict database to describe the 
number of punitive damage awards in financial injuJy cases in selected 
jurisdictions during the period 1985 to 1994 and to examine patterns in 
these awards. We provide a separate analysis of jury verdicts reached 
from 1992 to 1997 from all of Alabama. Because caps on punitive 
damages are a prominent feature of many reform proposals. we also 
estimate what percentage of the financial injuJy punitive awards in our 
database would have been &ffected by caps of various sizes and how the 
caps would have affected the total amO\U\t of punitive damages awarded 
in such cases. 

Our earlier research 
documented tliDt 
punitit>e dimuJge 
awards are rare. 
and almost half 
occur in firuzncia1 
injury ctISeS. 



Despite their rrzrity, 
jury tImlicts send 
important sigtulls 
to usm of the civil 
justice system. 
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THE DETERRENT AND SHADOW EFFEcrs OF 
PUNITIVE DAMAGES 

Most civil disputes are resolved by the parties without recourse to a law­
suit, and most of the civil cases in which a lawsuit is filed never reach a 
jury. However, even though they are rare! jury verdicts are important. 
Juries dedde cases totaling billions of dollars annually. But the dollius 
that are awarded by juries are only one aspect of the influence of jury 
verdicts. Although the award is important to the parties in a case, the 
signals that awards send to the rest of society may have a far greater in­
fluence on our nation's soda! and economic well being. 

Jury verdicts have both a deterrent and a shadow effect. The jury's deci­
sion in any particular case indicates the potential costs of engaging in be­
haviors similar to the defendant's. Jury verdicts thus set standards that 
can influence behavior and, by deterring unduly risky behavior, affect 
the finandal and personal risks we impose on each other. At the same 
time, the jury's decision in any particular case indicates the potential 
outcome of any similar dispute. Jury verdicts thus cast shadows that 
influence claiming and settlement behavior, ultimately affecting the mix 
of cases that future juries will see and, coming full circle, the outcomes 

. and precedents that will guide system partidpants in the future. 

Legal theorists have observed that awards of compensatory damages 
have both deterrent and shadow effects. In principle, indiVidualS and 
organizationS involved in activities that can result in harm can learn 
from their own experiences and from those of other similarly situated 
parties, both the likelihood that they will be found liable for someone '5 

losses and the likely size of those losses. They can adjust their behavior 
with a view toward the expected cost should someone c1aim that they are 
liable fur harm. And, if a c1aim is brought, those expectations provide 
the parties a basis for negotiating a reasonable settlement. 

But the deterrent and shadow effects of punitive damage awards may be 
far stronger and, thus, more significant, than the corresponding effects of 
COD\pensatory awards. Punitive damages are designed to punish a de­
fendant for grossly inappropriate actions and, in so doing, to deter future 
such actions by signaling that their consequences can be severe. Because 
punitive damages are awarded in a fraction of all verdicts, they are less 
frequent, and thus less predictable, than compensatory awards. And, be­
cause punitive damages can be many times the compensatory award 
(though some states have imposed limits on punitive damages in some 
types of cases), their size is less predictable. Individuals and organiza­
tions may find it more difficult to develop expectations as to both the 
lcinds of behaviors that will result in a punitive award and the amount of 
any such award. 



--------------------------------------------------, 

The effects of punitive awards on individuals' and organizations' behav, 
iors will depend on how they weigh the uncertainties of a punitive 
award. CriticS of the current system, for example, argue that the risk of a 
very large punitive award sometimes drives defendants to settle cases in 
which they believe the claim is not meritorious, or to settle meritorious 
claims for far too much. 

How are business decisionma1cers and litigants likely to respond to the 
risks of punitive damage awards? The literature on risk perception and 
management in business decisiorunaldng suggests that in BS.Of!Ssing risks, 
most business decisionmakers focus on won;t-azse S«IIIIriDs and will go to 
great lengths to avoid· exposing their companies to very large financial 
losses or potential bankruptcy (March and Shaplra, 1987) 

Previous ICJ work (Garber, 1993) emphasizes that the nature of the 
worst-case scenario differs across industries. For example, for medical 
products, mass torts are very salient, and companies could be liable for 
punitive damages in many different cases. In contrast. in the automobile 
industry, the worst-case scenario might involve adveISe publicity trig­
gered by punitive damage awards, consequent loss of sales and company 
reputation, and responses of safety regulators. Punitive awards are im­
portant from this perspective because the presence of a punitive award 
increases the lilcelihood that newspapers and other media will report on 
a verdict and trigger such adveISe publicity (Garber, work in progress). 

Because there are differing perspectives about which features of punitive 
damage awards are most likely to influence decisionmakers and litigants, 
we report multiple measures of punitive damage awards. The mean 
award may be important because it is, in a statistical sense, the amount a 
defendant could expect to pay if a jury made a punitive award. The 
median award is important because the odds are exactly equal that a 
given punitive award will be greater than or less than the median 

. punitive award. The 90th percentile award captures the worst-case 
scenario. 

Perspectives diJfrr 
on how punitir1e 
awards affoct 
decisionmaking. 

We rqK1rl a rxzriety 
of descriptir1e 
metlStlTes to rifhict 
these differing 
perspectives. 



This study uses 
data 1111 jury 
verdicts in 
Qzlifomitl; New 
York; Cook County, 
nIinois; the St. 
Louis, Missouri, 
metropolitan area; 
Harris County, 
TaJ/s;and 
Alabama. 
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THE DATA USED IN THIS STUDY 

The Iq's juiy verdict studies are supported by a unique jury verdict 
database constructed by the Institute over the past 15 years. This study 
focuses on data collected &om 1985 to 1994 in jurisdictions constituting a 
diverse sample of geographical locations, population, growth, and in-. 
come. The jurisdictions include all state trial courts of gen!lral 
jurisdiction in the states of California and New York; Cook County" 
Illinois (Chicago); the SL LoUis, Missouri. metropolitan area; and Harris 
County, Texas (Houston).l The states in which these jurisdictions lie 
differ on important legal standards relevant to punitive damage awards, 
including limits on punitive awards, specification of the type of behavior 
that can warrant a punitive award, and different burdens of proof that 
must be met for a punitive award to be made. Variation in laws between 
states may explain some of the variation in jury verdict outcomes that we 
observe. 

For all financial injury verdicts in which punitive damages were 
awarded, we identified the particular type of dispute that led to the 
punitive damage award and added information about the parties, their 
relationship to each other, and the industrial sector in which the dispute 
arose. 

We supplement data from these jurisdictions with information obtained 
from the Administrative Office of the Alabama Courts for verdicts 
reached in that state's trial courts of general jurisdiction during the pe­
riod 1992 to 1997. Because these data differ in important ways from the 
data in the Iq database, we report the Alabama data separately. 

Overall, about one-quarter of the US. population (1995) lives in the 
jurisdictions included in this study. 

It is important to keep the follOwing facts in mind When interpreting jury 
verdict data: . 

• Cases tried to verdict may not be representative of all c1aims filed. 
Many claims are settled before reaching trial 

• The pattern of civil jury outcomes in any year or jurisdiction reflects 
the mix of cases tried to verdict in that year or jurisdiction, as well as 
juiy decisions. The mix of cases may reflect changes in court juris­
diction, legal rules, and system user behavior. 

lWo omitted one very IIrse finondaJ injury venIk:t from Harris County-en award of 
more thin 512 bUIion doJJus. more than 52 bUlion of which was punlti.e-4>ecause It 
wouJd haw Itrongly affected many descriptions of the data. The next largest wrdict in our 
databue was Jess thIn.,....fortieth the size of this verdict. 
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• 

• 

A substantial fraction of jury awards are reduced after verdict by 
trial or appellate court action or by settlement. 

We cannot assume that the patterns observed in one jurisdicti~ will 
be replicated in any other specific jurisdiction. 

For all these reasons, jury verdict data are probably a more useful indica­
tor of the signals that attorneys and potentia! claimants receive from the 
ch'il justice system than of the underlying dynamics of jury behavior, 
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PUNITIVE DAMAGE AWARDS IN FINANCIAL INJURY 
VERDICI'S IN CALIFORNIA, COOK COUNTY, HARRIS 
COUNTY, THE ST. LOUIS METR,OPOLIT AN AREA, 
AND NEW YORK: 1985 TO 1994 

. To put our discussion of finandal injury verdicts in petspective, we first 
analyzed punitive awards in all verdicts in California; Cook County, 
Dlinois; Harris County, Texas; metropolitan SL Louis; and New York. 
We found patterns of punitive damages similar to those that emerged in 
our·prior studies. Of the approximately 1,300 punitive damage verdicts 
in the database, about 50 percent occurred in financial injury verd,icts. 

To desaibe trends in financial injury punitive damage awards, we used 
the following descriptive measures: 

• The number of punitive damage awards, the petteJltage of all ver­
. dicts (including defense and plaintiff victories) in which punitive 

damages were awarded, and the proportion of the total amount of 
damages awarded in all cases that was punitive. 

• .. 1he punitive award amount: The mean award (arithmetic average) 
and the median award (typical award because baH the award 
amounts lie above and half below it) to provide measures of central 
tendency. and the 90th percentile (10 percent of the awards lie above 
this amount) to provide infonnation regarding extremely high award 
amounts.2 

• The relationship between amount of compensatory damages and 
amount of punitive damages because the policy debate often focuses 
on this relationship. We calculate the ratio of punitive damages to 
compensatory damages for each case. A ratio of 1.0 means that 
punitive and compensatory damages were equal for that case. A 
ratio of greater than 1.0 means that punitive damages were higher 
than compensatory damages for that case. A ratio less than 1.0 
means that punitive damages were lower than compensatory 
damages for that case. We focus on the median of ~e distribution of 
all these ratios • 

VARIATION IN FINANCIAL INJURY PUNITIVE DAMAGE 
AWARDS BETWEEN MAJOR TYPES OF DISPUTES 

To link our analysis more closely to the policy debate over punitive 
damages. we categorized the financial injury cases in our database to 

2To control for inIIation. we converted an award amounts to 1992 dollus. 
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reflect case types freqUeJ\tly meJ\tioned in that debate. The categories we 
used in our analysis are shown in Ti!ble 1. 

As Table 2 shows. in the jurisdic:tions we analyzed, punitive dfUIlllges 
were awarded in 14 percent of all financial injury verdicts. Most of the 
punitive awards occUrred in insurance. employment, and real property 
disputes. 

Table 1 

n'PES OF DISPUTES IN OUR SAMPLE . 

Types 01 Dispute Definition 
Insurance 

EmpIoymanl 

Securities 

Real property 

Other contraet 

Disputes involving IIIe aldslance.lnIarp1a1ation. or 
performance 01 an Insurance contracI. 

Disputes arising out 01 an ampIoyea-arnpIoyer relationship. 

Disputes arising out 0I1IIe existence 01 B saCUIIIy 
InsIrumanl, Including _. _. and other InsIrumants 
0I1inBnce or ownership. Inciudas sharaholder derivative 
suHs. 

Disputes arising out 0I1IIe sale. lease. or impllMlment 01 
real property. 

An aggregate 01 many types of c:ontracIUaI dispuIes other 
then those Identified _. 

Other commercial RnancIaIInjury casas arising out 01 "'" lCCI,biidual 
relationships between IIIe parties. largely antiIrust and 
unfair business praclice. 

Table 2 

VARIATION IN PUNITIVE AWARDS IN FINANOAL INJURY CASE 
n'PES (1985 TO 1994) 

Number PunItive 
01 Awarlis as % PunttivA Dilmage 6mlaI:i (11m} 

PunItive 01 Number 01 90Ih 

Insurance 13 
Employment 125 17 2,889.033 194,180 2,060,200 
Securtties 6 21 30,269,389 1,229.080 174,342,000 
Real property 113 12 2,110,888 94.700 2,048.000 
Other contraets 258 15 6.283.604 277,87S 8.423,360 
Other commercial 11 36 1.654,866 956.470 3,370,840 

Overan 647 14 5.344.876 250.000 6.223.400 
Because there are &0 kw cases in the securities and atlin cmnmm:illl categories. 

we do not believe statistics for these case types necessarily reflect cases not in our 
database. 

Punitive dtzmJ/ge5 
werr IlWGrded in 14 
P=DttofaIl 
ji,umcilzl injury 
T1etdicts. The 
IIT1mlge punitive 
Il7JJQTd was about $5 
million. 



Punitive datJIQge5 
rqn-esent mare than 
half of total 
datnIlges in 
fiMncilzl injury 
uerdicts. 

The avrnzlJ mediJzn 
ratio of punitive to 
compensatory 
awards is 1.4. 

s 

Punitive damage aWal-d amounts were often high in" these cases. 1he 
mean punitive awards varied from $2.1 million to"S7.9 million, with an"'" 
overall mean of 55.2 million. (We exclude seturities and other commm:iDl 
cases because we have so few data pointS.) The overall 90th percentile 
award amount was 56.2 million. 

Given these large award amounts, it is not swprising that punitive dam· 
ages represent a 1arge portion of the total amount of damages awarded in 
.these case types. As Figure 1 shows, punitive damages represent more 
than half of all the damages awarded overall, including those cases in 
which there was no punitive award and more than 60 percent in 
insurance and securities cases. 

The relationship between the amount of punitive and compensatory 
damages awarded in any given case has been prominent in the policy 
debate, and some federal and state judiciaries and legislatures use the 
amount of compensatory damages awarded as one factor in judging the 
reasonableness of IhI: punitive award. We use the ratio of punitive dam· 
ages to compensatory damages for each case to explore the relative size 
of punitive damage award amoUnts for these case types. 

Figure 2 shows the median of this ratio for each type. The highest me­
dian ratio is found in inSurance verdicts, where punitive awards are 
almost four times compensatory awards. 1he overall median ratio is 1.4. 

100r-........................................................................ -, 

lnouranca Employ- Secur· Real prop. OIlIer OIlIer Overall 
man! lUes c:ontradS comm. 

Figure I-Punitive D ...... ges u aPen:entage ofTota! Award Amount 
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men! !ties . ccn1raCIS c:arnn. 

Figure 2-Mediut Ratio of Punitive Awud to Compens.a1Dly Awud 

VARIATION IN PUNITIVE AWARDS BlrrWEEN JURISDIC110NS 

As Table 3 shows, punitive damages are awarded more often in Cali­
fornia and Harris County than in the other jurisdictions in our database. 
Punitive damages are awarded in about 20 percent of all financial injury 
verdicts in California and in 14 percent of all financial injury verdicts in 
Harris County. 

Table 3 

VARIATION IN PUNI11VE AWARDS IN FINANCIAL INJURY CASE 
TYPES BElWEEN JURISDICTIONS (1985 TO 1994) 

PunItive 
Number A_as 

of %of Puntttve Damaa &!lima (SjS92l 
Jurisdiction PunItive Number of 9O!h 

Awards Verdicts Mean MedIan Pereentlle 
Cslifornla 429 21 5,844.685 355,800 7,210.700 
Cook County 17 4 3,233,558 250.000 3,000.000 
Harris County 130 14 6.669.497 206.314 8.335.000 
StLouis Me1rD. 

area SS 7 357.229 37.050 592.800 
New York 16 4 567,578 SS.l27 3.7SS.5OO 

OversU 647 14 5.344.876 250.000 6.223.400 

Punitive damages 
are awarded most 
frequmtly in 
California and 
Harris County. 



The number of 
punitive awards has 
fallm between the 
two periods of our 
study. 
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CA Coale 
County. 

Il 

HanIs St. Louis NY Overall 
CounIy. MOmeL 

TX II!1IIl 

Figwe 3-Median Ratio of Panitive Award to Compensatozy Award 
In Different Jarisdictions 

Award amounts vary across jurisdictions. The mean punitive damage 
award is considerably higher in California, Cook County, or Harris 
County than in New York or the 51. Louis metropolitan area. And in the 
former three jurisdictions, punitive damages represent more than half of . 
total damages awarded. 

Although the ratio of punitive award to compensatozy award also varies 
ac:ross jurisdictions, the pattern of variance is different (Fig. 3). The 51. 
Louis metropolitan area, which has the lowest median, mean. and 90th 
percentile punitive awards, haS a higher median ratio of punitive award . 
to compensatory award than either California or Harris County. 

V ARIA1l0N IN PUNITIVE DAMAGE AWARDS OVER TIME 

We examined the entire population of financ:ial injury verdicts in our 
database for each of the five-year periods 1985-1989 andl990-1994. The 
number of punitive awards has decreased between these periods, both in 
absolute numbers and as a percentage of the overall number of verdicts. 
Punitive damages were awarded in about 16 percent of all financ:ial in­
jury verdicts in the 1985-1989 period and in about 13 percent of all fi­
nanc:ial injury verdicts in the 1990-1994 period. This change reflects the 
facts that plaintiffs are winning at a slightly lower rate, and given that 
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they have won the case, plaintiffs are also being awarded punitive cIam­
ages at a sligh~y lower rate as well3 

However, the mean award amount increased from 53.4 million ~o $7./\ 
million between these two periods. In addition. punitive damages repre­
sent a larger portion of' all damages awarded, rising from about 44 
percent of all damages awarded in the 1985-1989 period to slightly less 
than 60 percent of all damages awarded in the 1990-1994 period. . 

In contrast, the median ratio of punitive damages to compensatory cIam­
. ages fell over the two periods from 1.5 to 1.2, lndicating that there is an 
increase in the number of punitive damage awards in which the amount 
of punitive damages awarded is small relative to the compensatory 
damages awarded. 

MOREDETAILEDANALYSESOFl'UNITIVEAWARDSIN 
FINANCIAL INJURY CASES 

In the tedmica1 volume that is a companion to this executive summary, 
we provide more detailed analyses of punitive awards in financial injury 
cases. In particular, we desaibe trends in punitive awards in the four 
types of financial injury cases in which these awards occur most fre­
quently-insurance, employment, real property, and other contracts. We 
examine patterns in punitive awards according to the legal theory em­
ployed in these disputes. And we compare differences in awards de­
pending on whether the plaintiff was an individual or a government, 
business, or other entity. 

3rhe question of whether these chanps reflect c:hanpI jury behavior or chanps In 
plaintiffs' and defendants' Hligation lllnltegies, which. In tum. c:hanpI the mix of cues 
going to verdict, is beyond the acopeof this analysis. 

But the llflmlge 
_d luis risen, /IS 

luis the partion of 
1111 damages 
~entedby 
punitive damages. 
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punitive IlWIZrds in 
our datalnlse. 
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ESTIMATED EFFECf OF CAPS ON pUNITIvE 
DAMAGE AWARDS 

Many states have already approved caps on punitive damage awards. 
and similar measures are being considered in other states and at the fed­
eral level. To provide some context for the policy debate. we estimated 
what the effects would have been of imposing caps on the existing 
financial injury punitive awards in our database from California. Cook 
County. Harris County. metropolitan SL Louis. and New York. • 

The caps we analyzed are different multiples of the compensatory dam­
ages awarded in the case. We chose multiples of one through five and 
ten-an array of proposals that spans legislative efforts in many states. 

U punitive damages had been capped at the amount of compensatory 
damages in each case. 60 percent of all punitive awards would have been 
affected. and the total amount of punitive damages awarded in these 
cases would have been reduced by roughly 65 percenL U caps had been 
imposed at higher levels. fewer awards and a smaller percentage of the 
damages awarded would have been affected. For example. a cap of 
three times compensatory damBges would have affected the punitive 
damage award in about one:third of all the financial injury punitive 

. awards and decreased the total amount of punitive damages awarded by 
40percenL 

Table 4 displays our estimates of the effects of caps. on the punitive 
damage awards in our database. 

Table 4 

EFFECT OF CAPS ONPUNmVE DAMAGES IN FINANOAL 
INJURY VERDICTS 

Level of LImIt _rof Percent of Decreaaa of 
(multiples of PunIIIve PunIIive Decraasaof Aggregate 
compensalary A_ A_ Aggl8gIIte Total PunIIIw Award 
dams!!!!} Affectad - Award !!!!rcantl !i!!rcentl 
1 386 60 43 66 
2 280 43 34 61 
3 219 34 'Z7 40 
4 184 28 22 33 
5 166 26 19 'Z7 
10 102 16 10 12 

4since 1987. ~ County has capped punitive damages at the greater of four times 
compensatory damages or 5200.000 except In cues of malice or Intentional tort. 
Consequently. for Harris County our estimate is the effect of Imposing caps beyond the cap 
already In place. 
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Were such caps to be imposed, the future experience in the states in our 
database would not necessariJy reflect these estimates. Legislation im­
posing caps would also affect claiming and settlement behavior. In addi­
tion, if juries were aware of caps, they might take limits on punitive 
damages into their calculations of compensatory damages. 

These estilfUltes do 
"fit take tlCCOImt of 
how azps would 
change claiming, 
settlement, or jury 
behatriar. 
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PUNITIVE DAMAGE AWARDS IN ALABAMA: 
1992 TO 1997 

The incidence and size of punitive damage awards in Alabama has fig­
ured prominently in the national debate over punitive damages, but 
heretofore little systematic information has been available about such 
awards in that state. We analyzed data desaibing verdicts reached in 
Alabama's trial courts of general jurisdiction from 1992 to 1997. 

We estimate that the percentage of all financ:ial injury verdic:ts in which 
punitive damages were awarded in Alabama is between 17 and 32 per­
cent during the period 1992 to 1997.5 To put this range in perspective, in 
the other jurisdictions we found a low of 4 percent (in New York) and a 
high of 21 percent (in California). In Alabama, punitive damages repre­
sented between 80 and 86 percent of all damages awarded in all financ:ial 
injury verdicts. 

As with the other states in our database, punitive damage awards in Al­
abama can be quite high. The mean punitive damage award is between 
$540.000 and 5945.000; the 90th percentile award is between 5947.000 and 
$1.9 million. 

The median ratio of punitive damages to compensatory damages in Al­
abama is somewhat over 5; this compares to 0.5 to 2.5 in the other 
jurisdictions studied. These data suggest that in Alabama punitive 
damages are awarded more often and are higher in any given case 
relative to compensatory damages than in the other jurisdictions in our . 
database. 

We also estimated the effects of a range of caps on punitive damage 
awards in the Alabama data.6 Because we cannot determine how this 
statute affects litigant and jury behavior, our estimates must be read with 
caution. 

Sw. pn!SOftI our resulls for Alabama IS • nrI8" because some "gmera1awards" are 
ftrepolJOrll.teded IS a Jump ....... wlliIout cIistinguIshing what portion, U any, Is • punitive awanI. 
the Jower number in our _ted nrI8" of 17 to 32 percent assumes thot the awards an! 

entiJeJy cmnpenso&my: the upper number .......... thot they an! entiJeJy punIlIve. 
6A1abama law UmIts punitive damages to $250.000, unJess the defendant has exhibited 

• pattern or practice of inten_1 wrongful amduct involving .ctuaI _ or libel, 
oIoruIer Dr defamation. 
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We estimate that a cap a~ the level of compensatory damages would have 
affected approximately 80 percent of the punitive awards in Alabama ' 
and would have reduced the total amO\D\t of punitive damages awarded 
by about 90 percenL A cap at three times compensatory damages would 
have affected the punitive damages awarded in 60 percent of the 
punitive damage awards'in financial injury cases in Alabama and 
reduced the total amO\D\t of punitive damages awarded in these cases by 
82 percent. In our estimates, we assumed that all general awards were 
compensatory. Had we assumed that they were in part or entirely 
punitive in nature, the effect of caps would have been larger. 

Our estimates 
suggest lluzt ClIps 
would d,."matialll" ' 
Il/fect punitive dam­
age IUDIlTds in 
Alabama. 
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PREFACE 

Studies of civil jury verdicts have been a prominent feature of the 

Institute for Civil Justice's- research agenda since its inception. This 

work has included the creation of a database for the analysis of jury 

verdicts and descriptive and analytic studies of verdict trends. 

OUr current research extends our jury verdict work in two 

significant directions: First, it provides additional detail about 

punitive damage awards in cases in our existing database in which the 

plaintiff complains of financial injuries--cases in which punitive 

damages are awarded relatively more frequently than in other types of 

cases. Second, the database has been extended to include verdicts 

reached in Alabama from 1992 to 1997. 

This study should be of interest to organizations, attorneys, and 

policymakers concerned with trends in civil justice and with civil 

justice reform. In light of the diversity of these audiences, we 

present our study results in two forms. This volume provides the 

details of our analysis and methods. A summary of our findings is 

contained in Erik Moller, Nicholas M. Pace, and Stephen J. Carroll, 

Punitive Damages in Financial Inju~ Jury Verdicts: EXecutive Summa~, 

MR-889-ICJ, 1997. 

For more information about the Institute for Civil Justice contact: 

Dr. Deborah Hensler, Director 
Institute for civil Justice 
RAND 
1700 Main Street, P.O. Box 2138 
Santa Monica, CA - -90407-2138 
TEL: (310) 451-6916 
FAX: (310)451-6979 
Internet: Deborah_Hensler@rand.org 

A profile of the ICJ, abstracts of-its publications, and ordering 

information can be found on RAND's home page on the World wide Web at 

http://www.rand.org/centers/icj. 
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BACKGROUND 

Punitive damages lie at the he~rt of the controversy about the 

civil justice system and have been the focus o! reform efforts at both 

s~ate and local levels of government. Many argue that puni:ive damages 

have become an unpredictable feature of the. legal landscape, imposing 

b~~dens on business that are out of proportion to the alleged wrong­

doing. Others counter that punitive damages are necessary to punish and 

de~er egregious behavior and that amounts awarded are reasonably related 

to corporate behavior. 

Previous research conducted bY the Institute for Civil Justice 

(ICJ) , based on jury verdicts from 1985 to 1994 in 15 jurisdictions 

ac~oss the country, documented that, in general, punitive damages are 

ra~e events. They are awarded in less than 4 percent of all verdicts; 

however, the average punitive award amount was more than $1 million in 

ma~y of the jurisdictions examined (Moller, 1996). 

This earlier research also established that within certain case 

t}?es, punitive damages occur relatively more often. In particular, 

a~~ost half of all punitive awards were made in cases in which the 

d~~ges were financial, rather than personal in nature. These verdicts, 

w~ich we call financial injury verdicts to distinguish them from 

personal injury verdicts, comprise disputes arising from contractual or 

co~ercial relationships including, for example, disputes arising from 

ir.surance or employment contracts or from unfair business practices. 

Little detailed information has been available about financial 

ir.jury cases. To provide an empirical basis for the ongoing debate 

about punitive damages, we draw on the ICJ's jury verdict database to 

describe the number of punitive damage awards in financial injury cases 

ir. selected jurisdictions during the period 1985 to 1994 and to examine 

pa~terns in these awards. We provide a separate analysis of jury 

ve~dicts reached from 1992 to 1997 from all of Alabama. Because caps on 

p~itive damages are a prominent feature of many reform proposals, we 
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also estimate what percentage of the financial inju~ puni~ive awards in 

ou~ dacabase would have been affecced by caps of va~ious sizes and how 

che caps would have affected the cotal amount of pu-~itive damages 

awarded in such cases. 

= DE'l'ElU!ENT AND SHADOW EFFECTS OF PtlNrTIVE DAMAGES 

Most civil disputes are resolved by the parties without recourse to 

a lawsuit, and most of the civil cases in which a lawsuit is filed never 

reach a jury. However, even though they are rare, jury verdicts are 

important. Juries decide cases totaling billions of dollars annually. 

But the dollars that are awarded by juries a,re only one aspect of the 

in:luence of jury verdicts. Although the award is "important to the 

parties in a case, the signals that awards send to the rest of society 

may have a far greater influence on our nation's social and economic 

well being. 

Jury verdicts have both a deterrent and a shadow effect. The 

jury's decision in any parti'cular case indicates the potential costs of 

engaging in behaviors similar to the defendant's. Jury verdicts thus 

set standards that can 'influence behavior and, by deterring unduly risky 

behavior, affect the financial and personal risks we impose on each 

other. At the same time, the jury's decision in any particular case 

indicaces the potential outcome of any similar dispute. Jury verdicts 

thus cast shadows that influence claiming and settlement behavior, 

ultimately affecting the mix of cases that future juries will see and, 

coming full circle, the outcomes and precedents that will guide system 

participants in the future. 

Legal theorists have observed that awards of compensatory damages 

have both deterrent and shadow effects. In prinCiple, individuals and 

org~~izations involved in activities that can result in ha~ can learn 

from their own experiences and from those of other similarly situated 

parties, both the likelihood that they will be found liable for 

someone's losses and the likely size of those losses. They can adjust 

their behavior with a view toward the expected cost should someone claim 

that they are liable for harm. And, if a claim is brought, those 
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eX?ecta~ions provide the parties a basis fo= negotia~ing a ~easonable 

se~~lernent. 

But the deterrent and shadow effects of punitive damage awards may 

b~ far stronger and, thus, more significan~, than the corresponding 

e=fects of compensatory awards. Punitive damages are designed to punish 

a defendant for grossly inappropriate actions and. in so doing. to deter 

=~~ure such actions by signaling that their consequences can be severe. 

5ecause punitive damages are awarded in a fraction of all verdicts. they 

a~e less frequent. and thus less predictable. than compensatory awards. 

~d. because punitive. damages can be many times the compensatory award 

(~hough some states have imposed limits on punitive damages in some 

~;?es of cases). their size is less predictable. Individuals and 

o~ganizations may find it more difficult to develop expectations as to 

bo~h the kinds of behaviors that will result in a punitive award and the 

~7.ount of any such award. 

The effects of punitive awards on individuals' and organizations' 

behavio~s will depend on how they weigh the uncertainties of a punitive 

a~a~d. Critics of the current system. for example. argue that the risk 

0= a very large punitive award sometimes drives defendants to settle 

cases in which they believe the claim is not meritorious, or to settle 

me~itorious claims for far too much. 

How are business decisionrnakers and litigants likely to respond to 

~he risks of punitive damage awards? The literature on risk· perception 

~~d management in business decisionrnaking suggests that in assessing 

=~sks, most business decisionmakers focus on worst-case scenarios and 

~~ll go to great lengths to avoid exposing their companies to very large 

f~~ancial losses or potential bankruptcy (March and Snapira. 1987) 

Previous ICJ work (Garber. 1993) emphasizes that the nature of the 

~o~st-case scenario differs across industries. For example. for medical 

p~oducts. mass torts are very salient. and companies could be liable for 

p~,itive damages in many different cases. In contrast, in the 

a~~omobile industry. the worst-case scenario might involve adverse 

p~licity triggered by punitive damage awards. consequent loss of sales 

~d company reputation. and responses of safety regulators. Punitive 

a~ards are important from this perspective because the presence of a 



- xii -

p'~~~ive award increases the likelihood that newspapers and other media 

w'" report on a verdict and trigger such adverse publicity (Garber, 

wc=k in progress). 

Because there are differing perspectives about,which features of 

p~itive damage awards are most likely to influence decisionmakers and 

l~~igants, we report multiple measures of punitive damage awards. The 

mea~ award may be important because it is, in a statistical sense, ~he 

~~ant a defendant could expect to pay if a jury made a punitive award. 

The median award is important because the odds are exactly equal that a 

given punitive award will be greater than or less than the median 

p~itive award. The 90th percentile award captures the worst-case 

sce~ario. 

THE DATA USED rN THIS STUDY 

The ICJ's jury verdict studies are supported by a unique jury 

verdict database constructed by the Institute over the past 15 years. 

'This study focuses on data collected from 1985 to 1994 in jurisdictions 

cc~stituting a diverse sample of geographical locations, population, 

gro~~h, and income~ The jurisdictions include all state trial courts of 

ge~eral jurisdiction in the states of California and New York; Cook 

Co·~ty, Illinois (Chicago); the St. Louis, Missouri, metropolitan area; 

a~= Harris County, Texas (Houston).l The states in which these 

j~r~sdictions lie differ on important legal standards relevant to 

p~itive damage awards, including limits on punitive awards, 

spe=ification of the type of behavior that can warrant a punitive award, 

a~= different burdens of proof that must be met for a punitive award to 

be ~de. Variation in laws between states may explain some of the 

va=~ation in jury verdict outcomes that we observe. 

For all financial injury verdicts in which punitive damages were 

a~arded, we identified the particular type of dispute that led to the, 

p~i~ive damage award and added information about the parties, their 

lWe omitted one very large financial injury verdict from Harris 
Co~ty-an award of more than $12 billion dollars, more than $2 billion 0= which was punitive-because it would have strongly affected many 
des=riptions of the data. The next largest verdict in our database was 
leEs than one-fortieth the size of this verdict. 
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=e:a~io~ship to each other, and the industrial sec~o= in which the 

::':'spu't.e arose. 

We supplement data from these jurisdic~ions wi~h information 

o~~ained from the Administrative Office of the Alabama Courts for 

verdicts reached in that state's trial courts of general jurisdiction 

during the period 1992 to 1997. Because these data differ in important 

ways from the data in the ICJ database, we report the Alabama data 

separately. 

Overall, about one-quarter of the U.S. popUlation (1995) lives in 

the jurisdictions included in this study. 

It is important to keep the following facts in mind when 

i~~erpreting jury verdict data: 

Cases tried to verdict may not be representative of all claims 

filed. Many claims are settled before reaching trial. 

The pattern of civil jury outcomes in any year or jurisdiction 

reflects the mix of cases tried to verdict in that .year or 

jurisdiction, as well as jury decisions. The mix of cases may 

reflect changes in court jurisdiction, legal rules, and system 

user behavior. 

A substantial fraction of jury awards are reduced after verdict 

bY trial or appellate court action or bY settlement. 

We cannot assume that the patterns observed in one jurisdiction 

will be replicated in any other specific jurisdiction. 

For all these reasons, jury verdict data are probably a more useful 

indicator of the signals that attorneys and potential claimants receive 

:rom the civil justice system than of the underlying dynamics of jury 

be!1avior. 

PONl:TIVE DlIKAGE AWARDS Dl FDlANC:IAL DlJtlRY VERIll:CTS Dl CALI:FORNU. COOK 
COUNTY. RAJUUS COUNTY. THE ST. LOt1I:S HB'l'ROPOLl:TAN AREA. AND NEW YORK: 
1985 TO 1994 

To put our discussion of financial injury verdicts in perspective, 

we first analyzed punitive awards in all verdicts in California; Cook 

County, Illinois: Harris County, Texas; metropolitan St. Louis; and New 
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Yc=k. We found patterns of punitive damages similar to those that 

emerged in our prior studies. Of the approximately 1,300 punitive 

damage verdicts in the database, about 50 percent occurred in financial 

:';:Jury verdicts. 

To describe trends in financial injury punitive damage awards, we 

used the following descriptive measures: 

• The number of punitive damage awards, the percentage of all 

verdicts (including defense and plaintiff victories) in which 

punitive damages were awarded, and the proportion of the total 

amount of damages awarded in all cases that was 'punitive. 

The punitive award amount: The mean award (arithmetic average) 

and the median award (typical award because half the award 

amounts lie above and half below it) to provide measures of 

central tendency, and the 90th percentile (10 percent of the 

awards lie above this amount) to provide information regarding 

extremely high award amounts. 2 

The relationship between amount of compensatory damages and 

amount of punitive damages because the policy debate often 

focuses on this relationship. We calculate the ratio of 

punitive damages to compensatory damages for each case. A 

ratio of 1. 0 means that puni'tive and compensatory damages were 

equal for that case. A ratio of greater than 1.0 means that 

punitive damages were higher than compensatory damages for that 

case. A ratio less than 1.0 means that punitive damages were 

lower than compensatory damages for that case. We focus on the 

median of the distribution of all these ratios. 

V7<JUATION IN PINANCIAL INJURY PllNITIVE DAMAGE AWARDS BETWEEN KAJOR TYPES 
OP DISPUTES 

To link our analysis more closely to the policy debate over 

p~~i~ive damages, we categorize~ the financial injury cases in our 

2To control for inflation, we converted all award amounts to 1992 
dollars. 
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ca~abase to reflect case types frequently mentioned in tha~ debate. The 

categories we used in our analysis are shown.in Table S.l. 

TypeS of 
Dispute 

Insurance 

Employment 

Securi':.ies 

Table S.l 

Types of Disputes in our Sample 

Definition 

Disputes involving the existence. interpretation. or 
performance of an insurance contract. 

Disputes arising out of an employee-employer relationship. 

Disputes arising out of the existence of a ·security instrument, 
including StOCKS. bonds. and other instruments of finance or 
ownership. Includes shareholder derivative suits. 

Real property Disputes arising out of the sale, lease. or improvement of real 
property.-

Other 
contract 

athe: 
commercial 

An aggregate of many types of contractual disputes other than 
those identified above. 

Financial injury cases " arising out of noncontractual 
relationships between the parties_ Largely antitrust and 
unfai: business practice_ 

As Table S.2 shows, in the jurisdictions we analyzed, punitive 

camages were awarded in 14 percent of all financial injury verdicts. 

Most of the punitive awards occurred in insurance, employment, and real 

~ro~erty disputes. 

Punitive damage award amounts were often high in these cases. The 

mean punitive awards varied from $2.1 million to $7.9 million, with an 

overall mean of $5.2 million. (We exclude securities and other 

com~ercial cases because we have so few data points.) 

~ercentile award amount was $6.2 million. 

The overall 90th 

Given these large award amounts, it is not surprising that punitive 

camages represent a large portion of the total amount of damages awarded 

in these case types. As Figure S.l shows, punitive damages represent 

more than half of all the damages awarded overall, including those cases 

in which there was no punitive award and more than 60 percent in 

~nsurance and securities cases. 
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Table S.2 

Var:'ation in Punitive Awards in Financial :Injury case" Types 
(1985 to 1994) 

Punitive 
No. of Awards as , t!liIm,u;;I~ !iiia"g:a 'Sloo21 

Type 0: Punitive of No. of 90th 

DisEute Awards verdicts Mean Median Percentile 

Insurance 134 13 7.933.676 652.000 13.572.000 
Employment 125 17 2.689.033 194.180 2.060.200 
Securities 6 21 30.269.389 1.229.080 174.342.000 
Real 

property 113 12 2.110.888 94.700 2.048.000 
Other 

contracts 258 15 6.283.804 277.875 8.423.360 
Other 

commercial 11 36 1.654.966 956.470 3.370.840 
Overall 647 14 5.344.876 250.000 6.223.400 

Because chere are so few cases in the securities and other 
commercial categories. we do not believe statistics for these case 
types necessarily reflect cases not in our database. 

Insurance Employ· 
ment 

Secur· Real prop. Other Other 
lties contracts COITU'1l. 

Overall 

Figure S.l-Punitive Damages as a Percentage of 
Total Award Amount 
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The relationship between the amount of puni~ive anc compensatory 

damages awarded in any given case has been prominent in the policy 

debate, and some federal and state judiciaries and legislatures use the 

fu~ount of compensatory damages awarded as one fa~tor in judging the 

reasonableness of the punitive award. We use the ratio of punitive dam­

ages to compensatory damages for each case to explore the relative size 

0:: punitive damage award amounts for these case types. 

Figure 5.2 shows the median of this ratio for each type. The 

~~ghest median ratio is found in insurance verdicts, where punitive 

awards are almost four times compensatory awards. The overall median 

ratio is 1.4. 

0 e 
" ~ 
" :; 

5~--------------------------------------~ 

4 

3 

2 

Insurance Employ· Secur· Real prop_ OIher OIher Overall 
ment hies contracts comrn. 

Figure S.2-Hedian Ratio of Punitive Award to 
Compensatory Award 

VARIATION IN PONJ:TJ:VE AWAlUIS BETIIEEN JURISDICTIONS 

As Table 5.3 shows, punitive damages are awarded more often in 

California and Harris County than in the-- other jurisdictions in our 

database. Punitive damages are awarded in about 20 percent of all 
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Tal>le S.3 

variation in Punitive Awards :til Pinancial :tIljuzy Case·· Types 
Between Jurisdictions (1985 To 1994) 

.:'u:dsdic:t.ion 

California 
Cook County 
Harris Count.y 
S:.. Louis 

Metro. area 
New York 
Overall 

No. of 
Punit.ive 

Awards 

429 
17 

130 

55 
16 

647 

punit.ive 
Awards as % 

of No. of 
Verdic:ts 

21 
4 

14 

7 

4 

14 

Mean 

5.844.685 

3.233.558 
6.669.497 

357.229 
567.579 

5.344.876 

90th 
Mediar. Percent.ile 

355.800 7.210.700 
250.000 3.000.000 
206.314 8.335.000 

37.050 592.800 

55.127 3.755.500 
250.000 6.223.400 

financial injury verdicts in California and in 14 percent of all 

financial injury verdicts in Harris County. 

Award amounts vary across jurisdictions. The mean punitive damage 

award is considerably higher in California. Cook County. or Harris 

County than in New York or the St. Louis metropolitan area. And in the 

former three jurisdictions. punitive damages represent more than half of 

total damages awarded. 

Although the ratio of punitive award to compensatory award also 

varies across jurisdictions. the pattern of variance is different (Fig. 

5.3). The St. Louis metropolitan area. which has the lowest median. 

mean. and 90th percentile punitive awards. has a higher median ratio of 

.punitive award to compensatory award than either California or Harris 

County. 

VARIATJ:ON :IN PUNJ:TJ:VE DAMAGE AWARDS OVER TJ:ME 

We examined the entire population of financial injury verdicts in 

our database for each of the five-year periods 1985-1989 and 1990-1994. 

The number of punitive awards has decreased between these periods. both 

in absolute numbers and as a percentage of the overall number of 

verdicts. Punitive damages were awarded in about 16 percent of all 

financial injury verdicts in the 1985-1989 period and in about 13 

percent of all financial injury verdicts in the 1990-1994 period. This 

change reflects the facts that plaintiffs are winning at a slightly 
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TX 
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Figure S.3-Median Ratio of Punitive Award to Compensatory 
Award in Different Jurisdictions 

lower rate, and given' that they have won the case, plaintiffs are also 

being awarded punitive damages at a slightly lower rate as well. 3 

However, the mean award amount increased from $3.4 million to $7.6 

million between these two periods. In addition, punitive damages repre­

senC a larger portion of all damages awarded, rising from about 44 

percent of all damages awarded in the 1985-1989 period to slightly less 

than 60 percent of all damages awarded in the 1990-1994 period. 

In contrast, the median ratio of punitive damages to compensatory 

damages fell over the two periods from 1.5 to 1.2, indicating that there 

is an increase in the number of punitive damage awards in which the 

amount of punitive damages awarded is small relative to the compensatory 

damages awarded. 

3The question of whether these changes reflect changed jury 
behavior or changes in plaintiffs' and defendants' litigation 
strategies, which, in turn, changed the mix of cases going to verdict, 
is beyond the scope of this analysis. 
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MORE DETAILED ANALYSES OF PUNITIVE AWAJUlS IN FINANCIAL INJURY CASES 

In the technical volume that is a companion to this executive 

surnrr~ry. we provide more detailed analyses of punitive awards in 

financial injury cases. In particular, we describe trends in punitive , 
awa~ds in the four types of financial injury cases in which these awards 

occu= most frequently-insurance, employment, real property, and other 

con~=acts. We examine patterns in punitive awards according to the 

legal theory employed in these disputes. And we compare differences in 

awards depending on whether the plaintiff was an individual or a 

government. business, or other entity. 

ESTIMATED EFFECT OF CAPS ON PUNITIVE DAMAGE AWARDS 

Many states have already approved caps on punitive damage awards. 

and similar measures are being considered in other states and at the 

fede~al level. To provide some context for the policy debate. we 

estimated what the effects would have been of imposing caps on the 

existing financial injury punitive awards in our database from 

California, Cook County, Harris County, metropolitan St. Louis, and New 

Yo~k. 4 

The caps we analyzed are different multiples of the compensatory 

damages awarded in the case. We chose mUltiples of one through five and 

ten-an array of proposals that spans legislative efforts in many states. 

If punitive damages had been capped at the amount of compensatory 

damages in each case. 60 percent of all punitive awards would have been 

affected. and the total amount of punitive damages awarded in these 

cases would have been reduced bY roughly 65 percent. If caps had been 

imposed at higher levelS. fewer awards and a smaller percentage of the 

damages awarded would have been affected. For example. a cap of three 

times compensatory damages would have affected the punitive damage award 

in about one-third of all the financial injury punitive awards and 

dec~eased the total amount of punitive damages awarded bY 40 percent. 

4Since 1987. Harris County has capped punitive damages at the 
greater of four times compensatory damages or $200.000 except in cases 
of rr~lice or intentional tort. Consequently. for Harris County our 
estimate is the effect of imposing caps beyond the cap alreadY in place. 
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7able 5.4 displays our estimates of the effects of caps on the 

p~~i~ive damage awards in our database. 

Were such caps to be imposed, the future experience in ~he states 

in our database would not necessarily reflect these estimFtes. 

Legislation imposing caps would also affect claiming and settlement 

behavior. In addition, if juries were aware of caps, they might take 

lL~its on punitive damages into their calculations of compensatory 

damages. 

'1'able S.4 

Effect of Caps on Punitive Damages in Financial 
:Injury Verdicts 

Decrease of 
Level of Limit No. of \ of Decrease of Aggregate 

(multiples of Punitive Punitive Aggregate Punitive 
compensatory Awards Awards Total Award Award 
damaaes) Affected Affected 1%) (%) 

• 386 60 43 66 

2 280 43 34 51 

3 219 34 27 40 

< 184 28 22 33 

5 168 26 19 27 

:2.0 102 16 10 12 

Pum'1':IVE DAMAGE AWARDS :IN ALABAKA: 1992 '1'0 1997 

The incidence and size of punitive damage awards in Alabama has 

figured prominently in the national debate over punitive damages, but 

heretofore little systematic information has been available about such 

awards in that state. We analyzed data describing verdicts reached in 

Alabama's trial courts of general jurisdiction from 1992 to 1997. 

We estimate that the percentage of all financial injury verdicts in 

which punitive damages were awarded in Alabama is between 17 and 32 per­

ce~: during the period 1992 to 1997. 5 To put this range in perspective, 

Swe present our results for Alabama as a range because some 
"general awards" are reported as a lump sum, without distinguishing what 
portion, if any, is a punitive award. The lower number in our estimated 
ra~ge of 17 to 32 percent assumes that the awards are entirely 
compensatory; the upper number assumes that they are entirely punitive. 
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~- ~hE o=her jurisdictions we found a low of 4 percen~ (i~ New York) and 

a ~ig~ 0: 21 percent (in California). In Alabama, punitive damages 

~ep~esented between 80 and 86 percent of all damages awarded in all 

f~~ancial injury verdicts. 

As with the other states in our database. punitive damage awards in 

Alabama can be quite high. The mean punitive damage award is between 

$540.000 and $945.000; the 90th percentile award is between $947.000 and 

$:.9 million. 

The median ratio of punitive damages to compensatory damages in Al­

a~ama is somewhat over 5; this compares to 0.5 to 2.5 in the other 

j~~isdictions studied. These data suggest that in Alabama punitive 

ca~ages are awarded more often and are higher in any given case relative'­

co compensatory damages than in the other jurisdictions in our database. 

We also estimated the effects of a range of caps on punitive damage 

awards in the Alabama data. 6 Because we cannot .. deter.mine how this 

s:atute affects litigant and jury behavior. our estimates must be read 

~~~h caution. 

We estimate that a cap at the level of compensatory damages would 

have affected approximately 80 percent of the punitive awards in Alabama 

a~d would have reduced the total amount of punitive damages awarded by 

a~ut 90 percent. A cap at three times compensatory damages would have 

affected the punitive damages awarded in 60 percent of the punitive 

d~~age awards in financial injury cases in Alabama and reduced the total 

~~ount of punitive damages awarded in these cases by 82 percent. In our 

estimates. we assumed that all general awards were compensatory. Had we 

assumed that they were in part or entirely punitive in nature. the 

e:fec~ of caps would have been larger. 

6Alabama law limits punitive damages to $250.000. unless the 
defendant has exhibited a pattern or practice of intentional wrongful 
conduc~ involving actual malice or libel, slander or defamation. 
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1. INTRODUCTION 

Jury verdicts have played a prominent role in ~he current tort 

reform debate. Proponents of tort reform cite high-profile jury 

verdicts as proof that the system is out of control--allegedly 

overcompensating plaintiffs, inappropriately harming defendants, and 

L~osing unnecessary costs on the u.s. economy. In addition, these 

critics argue, the civil justice system currently places a heavy 

administrative burden on the courts bY encouraging frivolous claims 

w~ich in turn divert limited court resources from legitimate claims. 

On the other hand, opponents of these reform efforts argue that 

reforms will prevent legitimate claims from being pursued, thus denying 

i~dividuals redress for harm resulting from egregious behavior. 

F~rthermore, ·these .reforms will eliminate important incentives to avoid 

such behavior in the future. 

Reform efforts at both the state and federal levels seek to limit, 

directly and indirectly, the amount of damages that can be awarded. 

Li~~ting joint and several liability, capping punitive damages in some 

or all cases, and imposing limits on damages in medical malpractice 

cases directly affect jury verdicts. These and other reforms, such as 

li~iti~g attorneys' fees, would also indirectly affect jury verdicts bY 
~~=luencing which cases attorneys take, and, therefore, which cases 

juries decide. 

Of all the issues on the tort reform agenda, issues surrounding 

p~~itive damages have probably attracted the most vigorous debate. Many 

argue that punitive damages have become an unpredictable feature of the 

legal landscape, imposing considerable burdens on business. However, 

ot~ers counter that punitive damages are necessary to punish and deter 

eg=egious behavior. 

·Previous ICJ research has established that, in general, punitive 

carnages are infrequently awarded. However, within certain case types, 

punitive damages are awarded much more frequently than in other case 

types. In particular, cases in which the injuries suffered bY the 

plaintiff are financial in nature receive punitive damage awards much 
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rr.~~e frequently than cases in which the injuries suffered by the 

plaintiff are personal in nature. 1 Cases in which ~he inju~ies suffered 

rr~· the plaintiff are financial in nature include, fo= example, disputes 

ever insurance or employment contracts or disputes a=ising out of unfair 

b~siness practices. These verdicts do not involve other familiar civil 

causes of action, such as automobile personal injury, product liability, 

or medical malpractice. In this report, we call these cases "financial 

i~jury verdicts" to distinguish them from "personal injury verdicts." 

There are no sharp distinctions in the law· when it comes to 

dividing actions brought in the civil courts into case type categories, 

especially when using the injuries or losses suffered by the plaintiff 

as the key. For example, personal injury cases almost always involve 

requests for economic damages in the form of medical bills, 

rehabilitation costs, loss of wages and future earnings, and property 

damage. On the other hand, many "financial injury" cases contain 

elements of physical harm to the plaintiff in that severe mental 

distress is alleged to result from the breach of a contract or failure 

to honor a claim. We identify financial injury cases as those in which 

the litigation concerns· damages that arise directly from the breach of 

co~tract, the fraudulent embezzlement of the partne~ship's assets, the 

~rongful termination of employment, etc. The concept of "financial 

i~juries" is not a new one; past ICJ research has used the term 

-business cases· to capture the exact same types of litigation (to some, 

the term "business" case implies that actual businesses are involved 

~~d, we will see, many financial injuries are brought for and against 

i~dividuals) . 

Unfortunately, relatively little information has been previously 

available about financial injury verdicts. To provide an empirical 

basis for the ongoing policy debate about punitive damages, we draw on 

the jury verdict database constructed by the Institute for Civil Justice 

(!CJ) at RAND. We describe the number of punitive damages· awarded in 

financial injury verdicts in selected jurisdictions during the period 

1985 to 1994 and examine patterns in these awards. We have recently 

lpersonal injury verdicts include injuries to person and to 
property. 



s:.:pple::1ented this database with info~ation on jun° verdic~s in Alabama 

:::-om a;>;>::-oximately 1992 to 1997 and add a description of these-data to 

0-":::- a::alysis. 

:~ the next section. we provide background for opr discussion by 

s::.gges-:ing how jury verdicts, and punitive awards, influence 

pa::-ticipants in the civil justice system and by describing our approach 

in this study. In Section 3, we provide descriptive data about punitive 

damage awards in financial injury cases from 1985 to-1994 in California, 

Cook County, Illinois, Harris County, Texas,. St. Louis metropolitan 

area, Missouri, and New York. In Section 4, we describe our initial 

analysis of punitive damages awards in Alabama from 1992-1997. 2 Last, 

we s~~.a~ize the important findings and conclusions from this research~ 

"i,e describe these data separately because they are collected using 
very ci:ferent methods and from different time periods. As such, they 

. are generally incomparable with our data from other states. 
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2 • BACKGROUND AND APPROACH 

-WHY CARE ABOUT JURy VERDIC'l'S? 

Although high-profile jury verdicts have become lightning rods in 

tne reform debate, most cases never reach juries. The vast majority of 

disputes are resolved py negotiated settlement, abandonment, or rulings 

a~ an earlier stage of the litigation. One recent study estimated that 

tne percentage of complaints filed that reach a jury verdict is 1.6 

percent. 1 In many jurisdictions, the number of cases actually reaching 

a jury verdict has been falling over the last 10 years (Moller, 1996). 

Plaintiffs win a fraction of these cases, and only a fraction of these 

plaintiff victories result in a punitive damage award. Given the 

relative infrequency of both jury verdicts and punitive damages, should 

we care about them? The answer is yes, for several reasons. 

Juries resolve tens of thousands of disputes nationwide every 

year,2 deciding cases totaling billions of dollars. And jury decisions 

establish standards that influence the behavior of our society. Equally 

important, jury verdicts influence the behavior of users of the civil 

j'lstice system. 

Juries make decisions that influence the civil justice system in 

two ways. First, juries determine whether the plaintiff wins, and if 

so, how much the plaintiff will be awarded, thus establishing guidelines 

that will be used to value future disputes. Second, in a small fraction 

of cases, verdicts are appealed to higher courts, creating precedent 

regarding substantive and procedural rules binding on future lawsuits. 

Both outcomes and precedents influence the behavior of users of the 

system py establishing signals as to what other juries might do. 

lSee DeFrances, C., et al., Civil J~ Cases and Verdicts in Large 
Counties, Bureau of Justice Statistics, NCJ-154346 (1995). 

2The Department of Justice, Bureau of Justice Statistics, estimates 
that juries in the state courts of general jurisdiction in the nation's 
largest 75 counties decided approximately 12,000 cases in the year 
ending June 30, 1992. DeFrances, C., et al., Civil Jury Cases and 
Verdicts in Large Counties, Bureau of Justice Statistics, NCJ-154346 
(1995) . 



A~~o~neys, litigants, and potential litigants use these signals to 

e\·a: ..... ate disputes. Changes in these signals will affect the incentives 

a~~ decisions of attorneys, litigants, and potential litige~ts to bring 

s~~~ or to settle once suit has begun. In addition, business 
• 

dec~sionmakers consider jury verdicts in determining the costs and 

be~efits of various business decisions. 3 In this regard, jury verdicts 

prov~de important signals about the cost of business decisionmaking in 

0'-- society. 

In turn, the claiming and settlement behaviors of the system's 

users affect the mix of cases tried to the jury.4 It is from this mix 

of cases that juries create the outcomes and precedents that guide 

system participants in the future. 

THE SHADOW AND DETElUIENT EFFEC'l' OP PtINXTIVE DAMAGES 

PUnitive damages play a critical and controversial role in this 

process. Critics argue that inappropriate punitive damage awards provide 

decisionmakers and litigants with incentives to engage in socially 

ha~.ful behavior, such as removing useful products from the market and 

~,=erinvesting in innovation. Proponents counter that punitive damage 

awards appropriately punish egregious behavior and provide the necessary 

i~=e~tives to prevent future harmful acts. 

The effect of punitive damages on business decisionmaking and the 

c~ ... :'l justice process differs from that of compensatory jury verdicts. 

U~~:'ke other jury awards, punitive damages are not designed to 

co~ensate for injuries that have been incurred. Rather, they are 

des~gned to punish a defendant for inappropriate actions described 

;This effect has been termed the "jury·s.shadow." See Mnookin, R., 
~= ~. Kornhauser, "Bargaining in the Shadow of the Law: The Case of 
Di"orce," Yale Law Journal, Vol. 88, No.5, April 1979, pp. 980-57; 
Ga:~,ter, M., "The Regulatory FUnction of the Civil Jury," in Litan. R., 
ed., Verdict: AsseSSing the Civil Jury System, Washington, D.C.: The 
Brookings Institution, 1993, pp. 61-102. Understanding trends in jury 
ver=~cts is necessary to understanding this shadow. 

'Of course, litigant behavior is also affected by many factors 
ot~er than jury verdicts--for example, appellate decisions, 
aC=.i~istrative rulings, and other explanations of legal standards and 
r~:es. In addition, behavior will be affected by litigation strategy, 
le=al cost estimates. public relations, and other factors not related to 
est~4tes of the legal standards. 



- c -

va=iously, in different states, as malicious. oppressive, fraudulent, 

g~ossly negligent. or wanton and reckless. 5 In theory. punitive damages 

should deter such future actions by signaling that their consequences 

can be severe. In some states, the size of puni~ive damages is loosely 

linked to the size.of the compensatory damages awarded;6 in other 

states. punitive damages are not limited. Punitive damages can be many 

~~es ~he compensatory award, and, in the consumer context, can be 

imposed in multiple suits arising out of a single course of defendant 

behavior. These characteristics. in particular the uncertainty that 

p~'itive damages create. have caused many to argue that the threat of 

p~~itive damages provides strong incentive to defendants in suits that 

could involve punitive damages to settle cases in which the defendant 

believes the plaintiff's claims are non-meritorious or inflated because 

of the risk of a large punitive damage award. 

W:~at features of punitive damage awards .are most likely to 

i~fluence decisionmakers and litigants? Do they focus on the likelihood 

of such award--typically modest--or do they focus on·the amounts 

awarded, however rare their occurrence? The literature on risk 

perception and management in business decisionmaking--which is not 

focused on punitive damages or liability costs--suggests that in 

assessing risks, most business decisionmakers focus on worst-case 

scenarios. and they will go to great lengths to avoid exposing their 

companies to potential disaster such as financial losses tha·t are large 

in relation to the size of the company and. especially. bankruptcy 

(March and Shapira. 1987). 

5Compensatory damages arguably provide both a compensatory 
mechanism for plaintiffs and a deterrent mechanism for defendants. 
Howeve~. some legal scholars argue .. that compensatory damages force 
defendants to internalize costs that they will pass On in the price of 
their goods. (Calebresi 1970). (Posner 1986). (Hirsch 1979). and 
(Shavell 1987). 

6A number of states have limited punitive damages to various 
multiples of compensatory damages. and others are considering such 
legislation. See. e.g .• C010rado--C010 .. Rev. Stat. §§ 13-21-102(1) (a) 
and (3) (1987) (caps punitive damages at amount of actual damages). 
Connecticut--Conn. Gen. Stat. § 52-240b (1995) (caps punitive damages at 
twice compensatory damages in products liability cases). and Florida-­
Fla. Stat. §§ 768.73(1) (a) and (b) (Supp. 1992) (caps punitive damages 
at three times compensatory damages). 
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OUr previous work applies these findings in the context of product 

~~ability litigation costs in general and punitive damages in product 

liability litigation in particular. That work emphasizes ~hat the 

na~ure of the ·worst-case scenario·--and the role of punitive damages-­

differs across industries. For example, for medical products, mass 

torts are very salient. and companies could be liable for punitive 

damages in many different cases. In this context. the largest plausible 

total of awards across cases would tend. to weigh very heavily upon the 

decisionmakers' analysis. In contrast, in the automobile industry, the 

worst-case scenario might involve adverse publicity triggered by 

p~itive damage awards. consequent loss of sales and company reputation. 

a~d responses of safety regulators. Punitive awards might be important 

f~om this perspective because the presence of a punitive award increases 

t~e likelihood that newspapers and other media will report on a verdict 

a~d trigger such adverse publicity (Garber. 1993). OUr work in progress 

indicates that the presence of any punitive component to an award 

substantially increases the likelihood of newspaper coverage. even 

holding constant the total size of the award. which suggests that 

frequencies or probabilities of punitive damage awards could be very 

salient to decisionmakers (Garber, work in progress). 

Additional measures of punitive awards are important from other 

~erspectives. The mean award may be important because it is, in a 

statistical sense. the amount a defendant could expect to pay if a jury 

made a punitive award. The median award is important because the odds 

are exactly equal that a given punitive award will be greater than or 

less than the median punitive award. 

Different decisionmakers in different industries may respond in 

c~fferent ways to these measures of punitive damage awards. In the 

discussion that follows. we report a variety of measures reflecting each 

0= the potential perspectives on punitive awards. 

PREVIOUS :ICJ RESEARCH ON Pt1N:IT:IVE DAHAGE AWAlIDS 

Reflecting the import of jury verdicts in the civil justice system. 

the Institute for Civil Justice (ICJ) has been conducting research on 

jury verdicts since 1982. describing trends in verdicts and analyzing 
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possi~le explanations for them. For example, ICJ research documented 

j~risdictional differences in jury verdicts (Shanley and Peterson, 

1963), as well as increasing jury awards in the early-1980s in different 

jurisdictions (Peterson, 1987). Other studies showed that corporate 

defendants payout more than individual defendants for similar injuries 

(Chin and Peterson, 1985), and that they were more likely to suffer a 

punitive damage award (Peterson, Sarma, and Shanley, 1987). Most 

recently ICJ research has described trends in civil jury verdicts from 

1985 to 1994 (Moller, 1996). 

These analyses are supported by a unique jury verdict database 

constructed by the·ICJ over the past 15 years. The database consists of 

all civil jury verdicts reached in the courts of general jurisdiction7 

i~ San Francisco County, California, and Cook County, Illinois, from 

1960 to 1994; in all other California counties from 1980 to 1994; and 

froffi four additional states8 from 1985 to 1994. 9 

The data are collected from jury verdict reporters within these 

jurisdictions. Jury verdict reporters are private subscription 

newsletters for lawyers and litigants that report the outcomes· and 

relevant information about jury verdicts in their respective 

j~risdictions.lO In creating the ICJ database, we used two criteria to 

7Data collected from 1960 to 1980 include decisions from both state 
~~d federal courts of general jurisdiction. Data collected from 1985 to 
199~ are from the state courts of general jurisdiction only. 

"The additional states included in the database are Missouri, New 
York, Texas, and Washington. The data include jury verdict information 
from the state courts of general jurisdiction in: 1) the St. Louis 
me:ropolitan area in Missouri; 2) all of New York; 3) Harris County, 
Texas (Houston); and 4) King County, Washington (Seattle). 

'Previous ICJ studies reporting on these data include Peterson, M., 
and G. Priest, The Civil Jury: Trends in Trials and Verdicts, Cook 
Coun=y, Illinois, 1960-1979, Santa Monica, Calif.: RAND, R-2881-ICJ, 
1962; Shanley, M., and M. Peterson, Comparative Justice: Civil Jury 
Verdicts in San Francisco and Cook Counties, 1959-1980, Santa Monica, 
Calif.: RAND, R-3006-ICJ, 1983; Peterson, M., Civil Juries in the 
1980s: Trends in Jury Trials and Verdicts in California and Cook 
Coun=y, Illinois, Santa Monica, Calif.: RAND, R-3466-ICJ, 1987. 

:OFor a more complete description of the methods used in collecting 
this data see: Peterson, M., and G. Priest, The Civil Jury: Trends in 
Trials and Verdicts, Cook County, Illinois, 1960-1979, Santa Monica, 
Cali!.: RAND, R-2881-ICJ, 1982, Moller, E., Trends in Civil Jury 
Verdicts since 1985, Santa Monica, Calif.: RAND, MR-694-ICJ, 1996. 
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c~oose the jurisdictions--the existence of a reliable jury verdict 

:-e?o=--:.er, and, given this restriction, geog:-aphic, jurisdictiona·l, and 

soc~oeconomic diversity.ll The jurisdictions we selected constitute a 

d~ve~se sample in terms of geographical location, popu~ation, growth 

cve~ the last ten years, race, and household income. The sample 

i~cludes the three most populous counties in the nation: Los Angeles 

COU:lty, California; Cook Cc;>unty, 1llinoi"s; and Harris County, Texas, in 

o~de~, as well as the fifth and sixth largest--Orange County, 

Cal~fornia; and Kings County, New York. It a,lso includes urban, 

suburban, and rural counties. This diversity allows us to consider 

~hether there is consistency in jury outcomes over time' and across the 

cour..try. 

With the addition of Alabama, about 25 percent of the nation's 

population reside in jurisdictions in the ICJ jury verdict database. 

We determined the reliability of the jury verdict reporter 

primarily by its method of data collection. Jury verdict reports that 

rely on attorneys to tell them about jury outcomes inevitably report a 

b~ased sample of jury verdicts. We consider a jury verdict reporter to 

be ~eliable if it uses its own staff to gather information about 

verdicts. 

Despite the attention they have received from policymakers and the 

reedia, overall punitive damages are awarded infrequently. Previous ICJ 

~esearch on jury verdicts from 1985 to 1994 in selected jurisdictions 

(Moller, 1996)12 indicated that for these selected jurisdictions the 

ove~all percentage of verdicts in which punitive damages are awarded is 

less than 4 percent. This percentage varies between different 

:~Alabama does not have a statewide jury verdict reporter with a 
lo~g-term history of publication. We rely on data provided by the 
J,d,,,inistrat'ive 'Office of the Alabama Courts for this analysis of 
ve~dict's in that state and describe our findings in a separate chapter 
of this report. 

:2This research studied jury verdicts in fifteen jurisdictions from 
the ICJ database: Los Angeles County, Orange County, Sacramento County, 
a~d San Francisco County from California; Cook County from Illinois; 
Jefferson County, St. Charles County, St. Louis City, and St. Louis 
Co~ty from Missouri; Erie County, Kings County, Manhattan County, and 
Nassau County from New York, Harris County from Texas; and King County 
£=-o=. Washington. 
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:~=~s~ic~ions, ranging from 7 percent in Harris Coun~y, Texas (Houston), 

::c less "han 2 percent in Cook County, Illinois (Chicago) and New'York 

Co...,::::y, New York (Manhattan) .13 

?'owever, this research indicated that within these ,jurisdictions 

p~itive damages are concentrated in certain case types. For example, 

mos~ punitive damage awards occur in intentional tort cases1' or 

:i:lancial injury cases,lS 35 percent of all punitive damage awards occur 

i~ i~tentional tort cases and 47 percent occur in financial injury 

cases. No other cases type represents more than 10 percent of all 

pU:litive damage verdicts. 

Moreove~, in intentional tort and financial injury case types 

p~i::ive damages likely play an important role. For example, punitive 

awards are made in 17 percent of all intentional tort cases and in 14 

perce:l:: of all financial injury cases. By comparison, punitive damages 

are awarded in only 2.6 percent of all product liability verdicts. 16 

Wi::hin these jurisdictions, punitive damage award amounts are quite 

h:gn--often the subject of high-profile media coverage. Punitive damage 

award amounts varied between case types. The highest punitive damage 

award--S3,9l2,000,000--occurred in a financial injury case in Harris 

Co~::y, the second highest punitive damage award--S375,lS7,SOO--occurred 

~:l a :inancial injury case in Los Angeles county.17 

:~This low percentage of punitive damage awards is consistent with 
o~her studies. See DeFrances, et a1., Civil Ju~ Cases and Verdicts in 
Large Counties, Washington, D.C.: U.S. Department of Justice, 1995 p. 
S. 

:'Intentional tort includes assault, battery, theft, harassment, 
libel, slander, and other actions where the defendant actually intended 
::~ narrr. the plaintiff. These disputes represent very different cases 
:=o~ :nose included in this analysis, and for that reason we are not 
i~clu:ing them in this report. 

:sCases we describe as Mfinancial injury- verdicts were referred to 
as ·b~siness verdicts· in our previous research. However, we felt that 
'b~si~ess' is misleading because these verdicts include cases in which 
i~=iv~cual parties, not just business litigants, are involved. 

:6Moller, E., Trends in Civil Jury Verdicts since 1985, Santa 
MO:lica, Calif.: RAND, MR-694-ICJ, 1996. Again, these findings are 
cO:l=i=rned by other research. See DeFrances, et al., civil Jury Cases 
~C Verdicts in Large Counties, Washington, D.C.: U.S. Department of 
J~s~ice, 1995 p. S. 

:'Moller, E., Trends in Civil Jury Verdicts since 1985, Santa 
MO:lica, Calif.: RAND, MR-694-ICJ, 1996. 
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ju~isdictions, ranging from 7 percent in Harris County, Texas (Houston), 

to less than 2 percent in Cook County, Illinois (Chicago) and New York 

County, New York (Manhattan).'3 

However, this research indicated that within these jurisdictions 

punitive damages are concentrated in certain case types. For example, 

most punitive damage awards occur in intentional tort cases'4 or 

financial injury cases;lS 35 percent of all punitive damage awards occur 

in intentional tort cases and 47 percent occur in financial injury 

cases. No other cases type represents more than 10 percent of all 

punitive damage verdicts. 

Moreover, in intentional tort and financial injury case types 

punitive damages likely play an important role. For example, punitive 

awards are made in 17 percent of all intentional tort cases and in 14 

percent of all financial injury cases. By comparison, punitive damages 

are awarded in only 2.6 percent of all product liability verdicts. '6 

Within these jurisdictions, punitive damage award amounts are quite 

high--often the subject of high-profile media coverage. Punitive damage 

award amounts varied between case types. The highest punitive damage 

award--$3,912,OO.O,OOO--occurred in a financial injury case in Harris 

County; the second highest punitive damage award--$375,187,800--occurred 

in a financial injury case in Los Angeles County.17 

13This low percentage of punitive damage awards is consistent with 
other studies. See DeFrances, et a1., Civil Jury Cases and Verdicts in 
Large Counties, Washington, D.C.: U.S. Department of Justice, 1995 p. 
8. 

14Intentional tort includes assault, battery, theft, harassment, 
libel, slander, and other actions where the defendant actually intended 
to harm the plaintiff. These disputes represent very different cases 
from those included in this analysis, and for that reason we are not 
inc~uding them in this report. 

lSCases we describe as "financial injury" verdicts were referred to 
as "business verdicts" in our previous research. However, we felt that 
"a~siness" is misleading because these verdicts include cases in which 
individual parties, not just business litigants, are involved. 

16Moller, E., Trends in Civil Jury Verdicts since 1985, Santa 
Monica, Calif.: RAND, MR-694-ICJ, 1996. Again, these findings are 
confirmed b¥ other research. See DeFrances, et al., Civil Jury Cases 
and Verdicts in Large Counties, Washington, D.C.: U.S. Department of 
Justice, 1995 p. 8. 

17Moller, E., Trends in Civil Jury Verdicts since 1985, Santa 
Monica, Calif.: RAND, MR-694-ICJ, 1996. 
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FOCUS OF TlUS STUDY 

Our previous research highlighted financial injury cases as having 

more frequent punitive awards. But what kinds of financial injury 

cases? In all jurisdictions? Have the case types changed over time? 
• 

However, the existing database did not provide sufficient detail to 

~swer these questions. To investigate such questions, we supplemented 

o~ existing database with more descriptive information for the 

s~opulation of cases identified as financial injury cases: 

For all financial injury verdicts in which punitive damages were 

awarded, we identified the particular type of dispute that led to the 

p~~itive damage award. We also added more information about the 

parties, ·their relationship to each other, and the industrial sector 

(~ncluding manufacturing, commercial, or service sectors) in which the 

c~spute arose. To help us understand the effect of punitive damage 

awards within these case types, we gathered similar information for a 

sample of financial injury cases in which punitive damages were not 

a~arded--for example, defense verdicts and compensatory damage only 

verdicts. 1B For this current research we are studYing all jurisdictions 

from the ICJ jury verdict database for the period 1985 to 1994. 19 

Our database was also extended to include Alabama. Alabama has 

developed a reputation as having pro-plaintiff juries. To investigate 

~~ether Alabama jury outcomes are different from those in the other 

s:ates in our database, we have obtained data from the Administrative 

O==ice of the Alabama Courts. Although these data are not as detailed 

as the information we have for the other jurisdictions in this analysis, 

t~ey will allow us to compare Alabama in a general way with five other 

s:ates in our database. We present the Alabama data in a separate 

section of this report since there exist significant differences between 

t~e years covered b¥ these data and the collection methodology used to 

collect these data and that used to collect the data from the other 

re=aining states in our database. 

1BSee Appendix A for a more detailed description of the data 
collection methods employed. 

19See Peterson, M., and G. Priest, The Civil Jury: Trends in 
Trials and Verdicts, Cook County, Illinois, 1960-1979, Santa Monica, 
Calif.: RAND, R-2881-ICJ, 1982. 
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Some p~~~~ive damage award amounts are very large. Extremely large 

awa~d amounts strongly affect the descriptive statistics that we employ 

in this study. We have omitted one very large financial injury verdict 

=rom Houston--an award of over $13 billion dollars, over $3 billion of 

which was punitive in nature. The next largest verdict in our database 

was less than"one-thirtieth the size of this verdict. Because it is 

such a large verdict, this award would have strongly affected many 

desc~iptions of the data. 

:INTERPRETDiG JURy VERDICT DATA 

It is important to keep the following facts in mind when 

inte~reting jury verdict data: 

Cases tried to verdict are not representative of all claims 

filed. Attorneys settle many cases either to avoid anticipated 

adverse awards or because the expected award does not justify 

additional litigation expense. 

The pattern of civil jury outcomes in any year--including 

determinations of defendant liability, award amount, and 

punitive damages--reflects the mix of cases tried to verdict 

that year, as well as jury decisions. In turn, the mix of 

cases reaching juries may reflect changes in user behavior 

regarding claiming and settlement behavior. 

• In addition, legal substantive and procedural rules will affect 

user behavior. Therefore, differences in these rules could 

also affect the mix of cases reaching juries and the observed 

jury outcomes. The jurisdictions in this study differ on 

important legal standards relevant to the award of punitive 

damages. These rules include, for example, limits on punitive 

damages (in general or in some specific case types), different 

types of defendant behavior that can warrant a punitive award, 

and different burdens of proof that a plaintiff must meet to 

obtain a punitive award. Table 2.1 provides some examples of 

how these rules vary between the states represented in our 
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daeabase. 2C This lise is not exhaustive and is provided to 

give some idea of the variation in legal rules between 

jurisdictions .. 

A substantial percentage of jury awards are reduced after , 
verdict by, trial court or appellate court action or by 

settlement. Previous ICJ research (Shanley and Peterson. 1987) 

found that. on average. about 70 percent of dollars awarded 

were paid out. In cases where punitive damages were awarded. 

slightly less than 60 percent of the amount awarded was paid. 

The data in our database do not include post-trial adjustments 

to jury verdicts made by later rulings. 

The size of jury awards varies substantially across 

jurisdictions; and we do not know whether the trends observed 

in one jurisdiction reflect patterns in other areas. 

Since jury verdict data provide information on outcomes of jury 

trials only and no data on other aspects of the civil justice process. 

they are a more useful indicator of the signals that attorneys and 

~itigants receive from juries than they are of the underlying dynamics 

0: jury behavior or of the other participants in the system. 21 

Other research methods are useful for describing the civil justice 

system. However. there are inevitable tradeoffs among the jury research 

methods. Archival research. such as this and other ICJ jury verdict 

st~=ies. is the best method for describing trends in jury outcomes. 

Other methods (for example. jury simulation experiments or postverdict 

interviews) are better suited for explaining the dynamics of jury 

2DThe state of Washington does not allow punitive damage awards .. 
Therefore. although our database contains information from a jury 
ver=ict reporter in Washington. we have excluded Washington from this 
a:lalysis .. 

21priest. G .• and B. Klein. "The Selection of Disputes for 
~itigation." Journal of Legal Studies. Vol. 13. No.1. 1984. pp. 1-55. 
presents the seminal discussion of the relation between disputant 
decisionmaking and case mix. 
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behaviorj however, these methods are inappropriate for describing the 

magni~ude of and variation in actual jury verdicts. 22 

·OUr goal for this report is to describe better the effect of 

puni~ive damages within the financial injury subpopulation of cases in 

which punitive damages are prevalent. Throughout our discussion, our 

presentation is descriptive; we make no attempt to explain the patterns 

in verdicts that we observe. 

22See MacCoun, R., "Inside the Black Box: What Empirical Research 
Tells'Us about Decisionrnaking bY Civil Juries," in Litan, R., ed., 
vercict: Assessing the Civil Jury $ys tem , Washington, D.C.: The 
Brookings Institution, 1993 pp. 137-80, for a good description of the 
rela~ive benefits of jury research methods. 



Table 2.1 

Illustrative Differences in Punitive Damage Law in Study Jurisdictions' 

Alabama CaUfornia I111DOI. MI..ourl New York 

Standard of Con- ·".the defendant con- -,"Iprove that I Defendant must have ectecl Punltlvea authodzed Punitive dam~geR 
duct 8ciously or deliberately the defendlmt WIth fraud, "cluftl wlu!n the dcfem11'1nt· A recovp.rahle upon 

engaged In oppression. has been malice. and deliberate conduct was proof of 1) actual 
fraud. wantonnes., or guilty of violence· or oppression or outrageous because malice or 111 will. 
malice with regard to oppression. acted willfully or with of the defendant's 2, a morally culpa~l 
the plaintlff.·1 fraud. or mal- such groBs negligence as evil mot! ve or wrong, or 31 a 

ice .• 3 to indicate a wanton dis- reckless wrongful act done 
regard of the rights of indifference to the wIllfully, wantonly, 
others. 4 rights of others. S or maliciously.6 

Standard of , Clear and Convincing Clear and Con- Preponderance only Prepondenmce Preponderance 
Proof Evidence8 vlnclng onlylO onlyll 

Evidence9 

Compensatory Noll Yes 14 Yes" yea l6 yes" 
Damages Required 
to Support 
Punitive Award? 
Limitations on PUnitivea can not exceed No Explicit No Explicit Guide- No ExplIcit Guide- No Explicit Guide-
Punitive Award $250,000 unless based OUidelines. 2O 11oes. 21 lines. 22 lines. 23 
Amounts upon either I, a pattern 

or practice of inten-
tional wrongful conduct, 
even though the damage or 
injury was inflicted only 
on the plaintiff, or 2) 
conduct involving actual 
malice other than fraud 
or bad faith not part of 
a pattern or practice, 
or, 3) libel, slander, or 
defamat Ion. 19 

Purpose includes 

ComDensation25 

Purpole includes x X X X X 
Puniahment 
PUrpose includes X X X X 
Deterrence of 
Defendant 
Purpose includes X X X X X 
Deterrence of I 

Other 

Tex •• 
Punlt iyr"'; Ilwi1rdr>d 
only 111'011 IlInnf of 
frllud. malice. or 
gros9 negligence.' 

Preponderance 
onlyl2 

Yes" 

Except in cases of 
malice or Inten-
tional tort, punl-
tive damages may 
not exceed the 
greater of four 
times the actual 
damages or 
$200,000. 24 

. 

x" 

X 

X 

.... 
UI 



IThis table Is presented for illustrative purposes only and attempts to reflect the state of the law In early 1992. Case and statutory law In r.~~h of 
these jurisdictions underwent va~ying degrees of evolution over the periods represented by trials In our database. For example. the ·Clear and 
Convincing* evidence standard was not instituted in California until 1987. Moreover. some jurisdictions have recently instituted or modified CApS or 
other restrictions upon punitive damage awards (see. e.g., Illinois H.B. 20. effective March 9. 1995. which capped.punitive damages at the greater of 
three times the actual damage or 850,000 and Texas S.B. 25, effective September 1. 1995. limiting punitive damages to $200,000 or two timeR ecnlloml~ 
damages plus an amount equal to any non-economic damages up to $750.000). . 

Data in this table are taken from ·punitive Damages Statutory Compllcation-, Hargaret D. Lineberry, Esq .• Law Offices of Shook, nardy , Bacon, K~nRas 
City, Ho. (1992) and *Table 4-1. Summary of States' positions on PunitIve Damages*, S 5.01 -Legislative and Judicial Definitlons-, and S 4.06 
.Jurisdlct ions Prohibiting PUnit ive Damages- in puntt ive I>Amageo I,aw 6 praet ice, James D· •. Ghlardi , John J. Kircher, Clark. Boardman Callaghan 
PUblIshIng 11996). It should be made clear, however, that errors or misinterpretation of the case and statutory law In this table are solely the 
responsibility of the authors of this report. 

2A1a • Code 16-11-20 la'. 
)eal. elv. Code S 1294(c). 
4HUeJamOnn y BerkowitZ. 568 N.E.2d 1)'3, 1378 fIll. App. 1991). 

Selermonn V GUR Shaffer Fprd Inc. 805 S.W.2d 314, 322 (Mo. App. 1991). 

61aternotlgnlll MtneroJs 'ReRpure,,! lac V Peppos, 761 F. Supp. 1069, 1079 IS.D.N.Y. 19911. 

7Tex . CIv. Prac. Rem, Code Ann. 541.003Ial. 

8Ala . Code S 6-11-20 fa). 

'cal. elv. Code S 3294Ia). 
10MenOllgb y BeRler Optpmetry Inc. 199 s.W.2d 71, 7S (Mo. 1992). 

11SlmpRgD V plttobllrgh cgrnlng Cgrn , 901 F.2d 277. 292 12d Clr. 1990), rert dlBmlssed. 111 S. Ct. 27 (1990). 
12 th 

g'ODRCQek V Armstrpng cgrk Cg • 946 F.2d 1095 15 Clr. 1991). 

13Fint Bonis pf Bpn y Fielder, 590 So.2d 991 (Ala. 1991). However, there iR case law In Alabama lndlc:atlng that noml",,) or compenflat.orv 1I:1m"v'f!!l ,1ll"' 
required to support punitive damages, Q K Binding Co Jnr y Mlltgn, 579 So.2d 602 (Ala. 1991)' Gult Mlontlc Ute Ina Co V Aamea. -10'.i f.f.J •. :hl 

916 tAla. 19911. 

14cal • elv. Code 5 3295(d). 

15'emner V Hpnuntg Co , 576 N.E.2d 1146. 1153 (Ill. App. 1991) (overturning a punitive award of $16.250,000 where the jury warded $0 ror nnn· 
economic and $1 for economic compensatory damages) . I 

16RSMO 5 510.263(2). 

~. 

0, 



11 105 Eost Secgnd Street Apsgcs V RgbrOW, 51) N.Y.S.2d 50) IN.Y. App. Div. 1991). 

IBTex. Clv. Prat. Rem. Code Ann. 541.004Ia,. 

19A1a . Code 5 6-11-21. 
20 th 

Woshlngtgn y Forllce, 2 cal. Rptr. 2d 601, 1 Cal. App. 4 166 11991). 

21Ekl y Knect, 595 N.E.2d 156, 164 1111. App. 1991). 

22However, punitive awards may be reduced by any amounts previously paid by the defendant as punitive damages In other cases arising out of the some 
conduct (except in actions for libel. slander, assaUlt, battery, false imprisonment, criminal conversation, malicious prosecution, or fraud), RSMo ~ 
510,263IU,15). 
23 ad However. punitive damages of $200,0000 that were 40 times the actual damages of $2500 were held to be excessive I MnngloR V 3D] Weat 42 ~ 
~. 569 N.Y.S.2d 101 (N,Y, App. Div. 1991'. 

24Tex . clv. Prac. Rem. Code Ann .• 41.001. 

2S In lIddltion to the more tradition use of the term, Alabama law labels all awards in wrongful dp.ath action!! as ·punitive damllges-. plock pelt WoOd 
Co Tn ... V Sesslgns S14 So 2d 1249 (Ala. 1986,. However, punitive damlloe awards In other types of actions are not considered compensatory In nature. 
See discussion of Alabama verdict. elsewhere In this report. 
26 Besides the purpose of punishment and of serving as an example to others, punitive damages in Texas • ... also exist for the reimbursement of lones too 
remote to be considered as elements of strict compensation and for compensation for the plaintiff's inconvenience and attorney's fees. Thus, the 
application of the doctrine is widespread. as are the various purposes which serve to provide plaintiffs with cogent arguments for the impo~itlon of 
punitive damages in different c!rcullstances,- Punltly" namage" '.ow 6 pmctlce, Chapter 4, Page 5, .4.05 Ifootnotes omitted'. 

.... 
" 
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3. PtJNl:TIVE AWARDS XN FDlANC:u.L XNJtJRY VElUlICTS XN CALIFORNIA; 
COOK COONTY, ILLXNOIS; HARRIS COONTY, TEXAS; THE ST. LOUIS 

METROPOLITAN AREA, KISSOtllU; AND NEW YORK: 1985 TO 1994 

In this section we present our descriptive analysis of punitive 

damage awards in financial injury verdicts from jurisdictions in five 

states from 1985 to 1994. This section is divided as follows. First, 

we identify the statistical measures that we used in this analysis. 

Second, we analyze the entire database, .including personal injury 

verdicts as well as financial injury verdicts. Third, we describe 

variation in punitive awards between different kinds of financial injury 

cases, between different jurisdictions, and over time. Next, we -

disaggregate the verdicts into these different kinds of financial injury 

verdicts and perform a more detailed examination on these groups of 

verdicts. Last. we estimate the effect of various .punitive damage 

limits on the verdicts in our database. 

STATISTICAL MEASOlIES OF PtJNl:TIVE DAMAGE AWlIRDS 

To identify. trends in punitive awards in financial injury verdicts. 

we use several descriptive measures. 

The number of punitive damage awards and the percentage of 

verdicts in which punitive damages are awarded. Differences in 

the number of punitive awards and changes in the percentage of 

all verdicts in which punitive damages are awarded between case 

types, across jurisdictions. and over time may indicate 

differences in litigant and attorney behavior; they may also 

reflect changes in jury reaction to the cases brought to them 

over time. 

• The punitive award amount.l Various statistical measures of 

the award amount. including measures of central tendency and 

variation, provide information .about the size of the punitive 

ITo control for inflation. we corrected all award amounts to 1992 
dollars using the standard consumer price index. 
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damage award. We concentrate on the mean2 and median3 punitive 

award amount to provide information on the central tendency in 

the distribution of award am~unts. We use the 90th percentile· 

punitive damage award amount to provide information regarding 

extremely high award amounts. 

• The relationship between amount of compensato~ damages and 

amount of punitive damages. Critics allege that punitive 

damages are high when compared to compensato~ damages 

(economics and non-economic6 losses suffered by the 

plaintiff), and use this to argue that awards are unreasonable. 

For each case in which punitive damages are awarded, we 

calculated the ratio of punitive damages to compensato~­

damages." We focus on the median of the distribution of this 

ratio. 

ANALYSIS OF OVERALL DATABASE 

First, to put punitive damages· in financial injury verdicts in 

~erspective, we describe the overall database used in this analysis. 

~his analysis co~ines all verdicts from 1985 to 1994 from California; 

~The mean award amount is the arithmetic average. 
3The median award amount is the typical award amount because half 0= the award amounts lie above it and half lie below it. 
4The 90th percentile requires additional explanation. Assume all 

cases in which punitive damages are awarded are ordered according to the 
a~ount of punitive damages awarded. The 90th percentile award amount is 
=he award amount above which 10 percent of the award amounts lie and 
~low which 90 percent of the award amounts lie. 

sEconomic damages include, for example, past and future lost wages, 
~ast and future medical costs, past and future property damages, or past 
and future lost profits. 

6Non-economic damages includes, for example, pain and suffering, 
:055 of consortium, and emotional distress. The amount of non-economic 
camages is also an important issue in the civil justice reform debate. 
Critics argue that non-economic awards are increasingly inappropriate 
~~en compared to the plaintiff's economic damages and injuries. This 
report does not address this debate. 

"For example, in Case A the jury decides in favor of the plaintiff 
a~d awards that plaintiff $200,000 in compensato~ damages and $400,000 
in punitive damages. The ratio of punitive damages to compensatory 
camages for Case A is $400,000/$200,000, or 2.0. 
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New York; Cook County, Illinois; Harris County, Texas; and the St. Louis 

met~opolitan area, Missouri. 

This analysis indicates that the effect of financial injury 

verdicts in punitive damages for the jurisdictions in this study is 

similar to that observed for the fifteen jurisdictions used in previous 

ZCJ research. Of the approximately 1300 punitive damage verdicts in the 

database used for this report, 50 percent o.ccurred in financial injury 

verdicts. Within the population of financial injury verdicts, 14 

percent of all verdicts were awarded punitive damages (See Table 3.1). 

Table 3.1 

Analysis of All Verdicts from California. New York. Cook County. 
Illinois. Barris County. Texas. and the St. Louis Metropolitan 

Area. Missouri. from 1985 to 1994 

Plaintiff Verdicts Punitive Dama2e Verdicts , \ , of 
No. of of All of All Plaintiff 

Case '!Yo. verdicts No. Verdicts No. Verdicts verdicts 
F:"na..'"lcial Injury 4.556 2,870 63.0 647 1<.2 22.5 
::It.e!lcional Tort 2.800 1.469 52.5 467 16.7 31.8 
10.:::'0 P: 12.793 7.239 56.6 112 0.9 1.5 
:&..."ldowner Liability 8.375 4,020 48.0 92· 1.1 2.3 
Medical Malpractice 5.238 1. 681 32.1 28 0.5 1.7 
?=oduc~ Liability 2.224 876 39.4 46 2.1 5.3 
O:.he=s 4.506 2.381 52.8 179 4.0 7.5 
0\·e::,al1 8 35.556 18.024 50.7 1.304 3.7 7.2 

VAlUATION IN PtJNl:T:rvE AWARDS ACROSS KAJOR 'l'YPES OF DISPll"l'ES 

Turning to the population of financial injury verdicts. we first 

categorized the financial injury cases in our database into major types 

of disputes, as described in Table 3.2. These types of .disputes were 

c~osen to highlight particular case types that are frequently raised in 

the debate over punitive damages. The first five categories all include 

~sputes arising out of written, oral, express, or implied contractual 

relationships between the parties. We identified four particular 

contractual relationships because of their prominence in the debate over 

6Number of verdicts, number.of plaintiff verdicts, and number of 
punitive verdicts for the individual case types will not total to the 
overall numbers because each case in the data base was coded for each 
applicable case type. Therefore, one case could have been coded for 
mo=e than one case type. 
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'l'al:>le 3.2 

Types of Disputes in our Sample 

Definit.ion 

Disputes involving the existence. int~:pretatior.. or 
pe::-formance of an insurance contract. 

Disputes arising out of an employee-employer relationship. 

Disputes 8r1S1ng out of the existence of a security 
instrument. including stocks. bonds. and other instruments 
of finance or ownership. Includes stockholder derivative 
suits. 

Disputes arising out of the sale. lease. or improvement of 
real property.9 

Disputes arising out of the existence of an express. 
implied. oral. or written contract between the parties not 
identified above. 

Financial injury cases arising OUt of noncontractual 
relationships between the parties. Largely ant.i-t:.rust and 
unfair business practice cases. 

punitive damages.. The fifth category captures all other contractual 

relationships that were not identified. Examples of contractual 

relationships that would fall into this category are endless, but 

include bank transactions, consumer transactions, and most business 

transactions. 

The sixth category includes disputes arising out of noncontractual 

relationships between the parties. In particular, this category 

includes anti-trust and unfair business practice allegations between 

competitors, and brought by governments and consumer groups. 

As Table 3.3 shows. within contractual disputes, most of the 

pu.~itive damage awards were made in disputes arising out of three 

particular contractual relationships, insurance, employment, and real 

property. 10 

9Real property is land, and generally whatever is erected or 
growing upon or affixed to land. 

10Even though 258 punitive damage awards are identified as other 
contract, this category is an aggregate of many types of contractual 
relationships with no single dispute type predominating. Overall, the 



- 22 -

Table 3.3 

variation in Punitive Awards in Financial xnjury Case TYPes (1985 to 
1994) 

Median 
Punitive Damage Punitive Damage Awards Punitive 

Awards as a , ofll (S1992) Award t.o 

No. of No. of Total Camp 

Type of No. of Plaintiff Punit.ive No. of Award 90th Per- Award 

Dis'O·.;te verdicts verdicts Awards verdicts Amount Mean Median centile Ratio 

I:lS~ance :.045 565 134 12.8 70.6 7.933.676 652.000 13.572.000 

Employmen': 749 490 125 16.7 60.0 2.689.033 194.180 2.060.200 

Sec;.;ri:.ies 29 10 6 20.9 90.4 30.269.389 1.229.080 174.342.000 

Real 978 650 113 11.6 46.0 2.110.888 94.700 2,048,000 

Pro;>e:-':Y 

at-he: 

CO:':trac:.s :.725 1229 258 15.0 43.0 6.283.804 277.875 8.423.360 

Ot:.her 

Commercial 30 26 11 36.1 54.3 1. 654. 966 956.470 3.370.840 

Ove:-a!l .(556 2870 647 14.2 52.5 5.344.876 250.000 6.223.400 

However. this does not mean that that these are the case types in 

which a punitive damage award is most likely. For example. even though 

there are relatively few punitive awards in the 'other commercial' case 

type (11). this represents over 36 percent of all verdicts within this 

type of dispute. 12 Plaintiffs win less frequently in insurance cases 

than in employment. real property. or other contract cases. However. 

when ~hey win. plaintiffs receive punitive awards less often in real 

proper~y cases than in insurance. employment. and other contract cases. 

Table 3.3 also shows that punitive award amounts are quite high and 

vary from case type to case type--the mean award amount varies from $2.1 

million in real property verdicts to $7.9 million in insurance 

disputes. 13 The 90th percentile punitive damage award amount ranges 

number of verdicts for any given type of contractual relationship in 
this category is quite small. 

~:These percentages. in this chart and in all other charts. are 
estirna~es of the true percentages because we are sampling from our 
entire database to provide these statistical measures. See Appendix A. 

12Within insurance. employment. real property. and other contract 
case types. punitive damages were awarded in between 17 and 26 percent 
of plaintiff verdicts. 

l'The mean award for securities dispute is considerably higher than 
tha~ in the other case type categories. However. because there were 

3.9 

1.2 

1.5 

0.9 

1.2 

2.9 

1.4 
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:~o'" S2.0 million in real property verdicts to S13.6 million in 

~~sura~ce verdicts. In some distributions of punitive award amounts the 

mean "award amount is higher than the 90th percentile award amoun~. This 

relationship between the mean of the distribution and the 90th 

percentile of the distribution indicates that there are a few punitive 

darr~ge award amounts that are much higher than the rest of the awards in 

the distribution. Uniformly, punitive damages represent a large portion· 

of the total amount of damages awarded (this includes verdicts in which 

p=itive damages are awarded and verdict.s in which punitive damages are 

no" awarded): from 43 percent of all damages in other contract verdicts 

to over 70 percent of all damages in insurance verdicts. 1< 

The relationship between the amount of compensatory damages awarded 

and the amount of punitive damages awarded in any given case has been a 

focus of the policy debate. Federal and state judiciaries1S and 

legislatures16 use the amount of compensatory damages awarded in a 

verdict as one factor in judging whether the amount of punitive damages 

awarded in that case is reasonable. We use the ratio of punitive 

damages to compensatory damages for each case to explore the relative 

size of punitive· damage award amount for these case types. 

Table 3.3 shows the variation in the median of this ratio across 

these case types. The highest median ratio is found in insurance 

ve~dicts; the lowest in real property verdicts. In insurance verdicts, 

~_ the median, the amount of punitive damages awarded is almost 4 times 

as large as the compensatory damages awarded. In real property cases, 

the amount of punitive damages awarded is slightly less than the amount 

ve~ few securities verdicts in our sample, the mean is sensitive to 
very high award amounts, and this likely reflects this. For this reason 
we are not holding this statistic to be necessarily representative of 
securities cases not included in our database. Similarly, other 
co~ercial verdicts displays the lowest mean punitive damage award 
~~ount among the case types. However, there were very few such cases in 
o~r database, and we are not confident that our analysis of this 
category of cases reflects cases not in our database. 

l<Again, because of the extremely low number of securities awards 
we do not include thern in this discussion. 

lSSee , e.g., BMW pf NQrth America, IDe y GOre 115 S. Ct. 1589 
(1996). 

lOMany states have imposed limits on punitive damages allowed in a 
case related to the amount of compensatory damages awarded in the cases. 
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of punitive damages awarded. This suggests that ju~ies in insurance 

cases tend to reach higher punitive damage awards relative to the 

compensatory damages awarded than those hearing othe~ types of cases. 

VAlUATION IN PUNITIVE AWAlUlS BETWEEN JtlRISDICTIONS 

We next examine variation in punitive damage awards in financial 

injury cases between the different jurisdictions in our database. 

Table 3.4 provides the details of this analysis. 

At first glance. this analysis suggests that punitive damages in 

:inancial injury cases is a California phenomenon--over 66 percent of 

these punitive damages awards were made in California. This is partly a 

~esult of the fact that there are more California verdicts overall_in 

the database. When one compares the percentage of cases in which 

punitive damages are awarded between the states. California juries still 

have a higher propensity to award punitive damages. A plaintiff 

recovers a punitive damage award in 14 percent of all financial injury 

verdicts in Harris County. In Cook County. New York. and the 

metropolitan St. Louis area. punitive damages are awarded in less than 

10 percent of all verdicts. Plaintiffs win in over 60 percent of 

:inancial injury verdicts in California. Cook County. and the St. Louis 

metropolitan area. Plaintiffs win in less than 50 percent of the 

Table 3.4 

variation in Punitive Damage Awards in Pinancial Injury Cases between 
Jurisdictions in 1985 to 1994 

Med.ian 
Punicive Damage Punicive Damage Award.s Punitive 

Award.s as a " of (S1992) Award to 

No.of No.of Tot.al Comp 

No. of Plaint.iff Punitive No.of Award 90t.h Per- Award 
Jurisdic~ion Verdicts verdicts Awards Verdict.s lImount Mean Median centile Ratio 
Cali!o:nie. 2.051 1.378 429 20.9 50.6 5.844.685 355.800 7 6 210.700 1.5 

Cook Coun'CY 402 261 17 4.2 50.7 3.233.558 250.000 3.000.000 2.5 

Har::-is 930 428 130 14.0 63.5 6.669.497 206.314 8.335.000 1.0 
Count.y 

St. Louis 768 568 55 7.2 1.7 .4 357.229 37.050 592.800 2.3 

met.ro 

New York 405 235 16 4.0 20.5 567.579 55.127 3.755.500 0.5 

Overall <.556 2.870 647 14.2 52.5 5.344.876 250.000 6.223.400 1.4 



::'nancial inju:::y cases in Harris County. They obtain a punitive damage 

awa=-d in over 30 percent: of all plaint:Hf verdict:s in California and 

Barris County. but 10 percent or less in the other jurisdictions in this 

study. 

Punitive damage award amount:s also vary bet:ween jurisdict:ions. The 

mea~ punit:ive damage award is considerably higher in California ($5.8 

r.illion), Cook Count:y ($3.2 million), or Harris County ($6.7 million) 

t:han in New York ($568,000) or t:he met:ropolit:an St:. Louis area 

($357,000). The 90t:h percent:ile award amount: is quit:e high in Harris 

Co~~ty ($8.3 million) and California ($7.2 million). Punitive damages 

=-epresent an important portion of total damages awarded in California, 

=ook County, and Harris County. Interestingly, when the punitive-damage 

~o compensatory damage ratio is compared between the jurisdictions. the 

metropolitan St. Louis area and Cook County have a median ratio higher 

then California or Harris County. This comparison shows that even 

though on some measures punitive damage awards are considerably higher 

i~ California or Harris County than in the metropolitan St. Louis area, 

o~ other measures punitive damage award amounts are higher in the 

metropolitan St~ Louis area than in California or Harris County. 

VAlUATJ:ON J:N PUNl:TJ:VE AWARDS OVER TDm 

Punitive damages are commonly held to be increasing over time. Is 

this true of punitive damage awards in financial injury cases? Table 

3.5 describes punitive damage awards in the entire population of 

financial injury verdicts separately for the five-year periods 1985-1989 

and 1990-1994. 17 

17We chose to use five-year periods to m1n~ize the effect of year­
to-year statistical variation in this analysis. An examination of the 
data annually indicated no important: event or year that would explain 
va=-iation between the first and second five-year period, but instead 
supported the overall trends between the two periods. 
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Table 3.5 

variation in Punitive Damage AWards in Financial Injury Cases over T~e 

Mediar.. 
Punitive Damage Punit.ive Dal't'.age Awards Puni:.ive 

Awards as a , of (51992) Award to 

No. of No. of Total Camp 

No. of plaintiff Punitive No. of Award 90t.h Per- Award 

?e!'ioc verdic:.s verdicts Awards verdict.s Amount. Mean Medi8-""l. centile Ratio 

19E5-19S9 2.197 1.397 34B 15.B 43.B 3.390.509 195.600 3.912.000 1.5 

:!'99C--199.(, 2.359 1.473 299 12.7 5B.6 7.619.931 364.088 12.052.170 1.2 

ove:-a!: 4.556 2.870 647 14.2 52.5 5.344,B76 250.000 6.223.400 1.4 

This analysis indicates that the number of punitive damage awards 

has decreased between these two five-year periods. both in absolute 

numbers and as a percentage of the overall number of verdicts. Table 

3.5 shows that punitive damages were awarded in about 16 percent of all 

financial injury verdicts in the 1985-1989 period and in about 13 

percent of these verdicts in the 1990-1994 period. Plaintiffs have won 

cases at a slightly lower rate in the 1990-1994 period (62 percent) 

co~ared to the 1985-1989 period (64 percent). In addition. the 

percentage of plaintiff verdicts in which punitive damages are awarded 

has decreased slightly from 25 percent in the 1985-1989 period to 20 

percent in the 1990-1994 period. 

Punitive damage award amounts have increased from the first period 

our dataset to the second. The mean punitive damage award amount 

increased from $3.4 million to $7.6 million, and the median award 

increased from $196.000 to $364.000. The 90th percentile punitive award 

~~ount increased at a greater rate than either mean or median award 

~~ounts from $3.9 million to $12.0 million. In addition, punitive 

damages represent a larger portion of all damages, rising from about 44 

percent of all damages awarded in the 1985-1989 period to nearly 60 

percent of all damages awarded in the 1990-1994 period. 1e 

1BA further analysis of changes over time within case types or 
s,ate provides little additional information. Similar patterns of 
decreasing numbers of cases and increasing award amounts were found in 
most of the case types and states. 



--- L, -

Though the amount of punitive damage awards is inc~easing. the 

nedian ra~io of punitive damages to compensatory damages has actually 

decreased from 1.5 in the 1985-1989 period to 1.2 in the 1990-1994 

~eriod. This indicates that even though punitive damages represent a 
• 

larger portion of t~e total amount of damages awarded in the later time 

period, there are relatively fewer verdicts in which the punitive 

damages awarded are large relative to the amount of compensatory damages 

awarded. 

VARnTJ:ON IN P1JNJ:TJ:VE DAMAGES WJ:THJ:N CASE TYPES 

We now turn to a more detailed analysis of the four types of 

disputes in which most of the punitive awards appear--insurance, 

employment, real property, and other contract. We have analyzed 

variation within these case types along various dimensions including the 

s~ate, the legal theory upon which the plaintiffs' recovery is based, 

and the nature of the parties. We omit the "securities" and "other 

commercial" categories from this analysis because of the low number of 

observations in these two categories. 

1nsurance 

First, we examined the population of financial injury cases in 

~hich an insurance relationship is at the core of the dispute. This 

category includes all forms of insurance: auto, life, health, 

comprehensive general liability, and other insurance relationships. We 

analyzed variation in punitive damage awards in insurance disputes 

between jurisdictions, legal theories (using the legal theories 

described in Table 3.6), and types of plaintiffs. 

Punitive damage awards in disputes arising out of insurance 

contracts vary considerably between the jurisdictions in our database 

(Table 3.7a). Within our database, California has b¥ far the highest 

percentage of verdicts in which punitive damages are awarded. Punitive 

damages are awarded in almost 30 percent of all insurance verdicts in 

California. OUr database indicated no insurance verdicts in which 

punitive damages were awarded in Cook County or New York. 
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Table 3.6 

Types of Legal Theories in :Insurance Disputes· 

::a~~~~!fs' Lega: 
,:,neo:'"\· Defini tion 

Je~ia: of coverage Includes cases in which the plaintiff alleges that the 
defendant is wrongly denying the existence of insurance or 
that the type of loss is covered by the insurance contract. 

De::.ia: of claim Includes cases in which the de"fendant admits that the 
plaintiff's loss is covered. but the plaintiff alleges that 
the defendant is wrongfully denying all or part of the 
plaintiff's claim for losses. 

Includes cases in which the plaintiff alleges that the 
defendant has materially misrepresented the terms of the 
insurance contract. 

~itigation defense Includes the improper denial of the duty to defend, improper 
issues management of the plaintiff's defense. failure to settle. 

and other issues associated with the defens~ of the 
plaintiff in a separate action against plaintiff. 

Other bad faith 

~~C party insure~ 

Othe= 

Includes other cases in which the bad faith of the defendant 
is alleged. but which are not otherwise set out above. Also 
includes cases in which the exact behavior being punished 

·cannot be identified in the report. 

Includes cases in which the plaintiff is suinG an insurer 
other than his own for acts committed by the 3rd party 
insurer. 

Includes cases in which the contract between insurec and 
insurer gave rise to a dispute, but bad faith on the part of 
the defendant is not alleged. 

In addition, punitive damage award amounts were quite high in 

California. The 90th percentile punitive damage award was S15.4 

~illion, the mean punitive damage award was S9.1 million, and the median 

puni~ive damage award was S890,000. Punitive damages represented over 

75 percent of all damages awarded in insurance disputes. 

Punitive damage awards were high relative to the compensatory 

awa=ds in insurance verdicts in California; the median ratio of punitive 

damages to compensatory damages was 4.8. 
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Table 3.7a 

variation in Punitive Damage Awards in Xnsurance Cases among 
Jurisdictions from 1985-94 

No. of 
Punitive 

,J",;.~:'sdict.ion Awa:ds 

C.a:ifo:nia 116 
Cook County 0 
He.::-is County 14 

5:. Louis metro 4 
New York 0 
Ove~al1 134 

Median 
Punitive Damage Punitive Damage Awards Punitive 

-,A~w~a!!r~d!:s:....!!a~s-,a~\~o~f,-______ -,-,(S,,1,,9",9~2,,") ______ Award to 

Total 
No. of Award 

verdicts Amount Mean 

29.7 75.6 9.107.182 
N/A N/A N/A 

6.3 14.3 491. 691 

1.8 0.1 12.055 

N/A N/A N/A 

12.6 70.6 7.933.676 

Median 

889.500 
N/A 

46.963 

11. 882 
N/A 

652.000 

90th Per-

centile 

15.451.500 
N/A 

1. 024.000 
18.525 

N/A 

13.572.000 

Comp 

Award 
Ratio 

. 4.6 

N/A 

1.1 

1.6 
N/A 

3.9 

To evaluate variation in punitive damage awards in insurance 

disputes based on the legal theory used by the plaintiff. we categorized 

the verdicts using the legal theory upon'which the punitive damage was 

awarded. 19 Table 3. 7b provi'des the details of this analysis. This 

table shows that there was a considerable amount of variation in our 

Table 3.7b 

variation in Punitive Damage Awards in Xnsurance Cases between Legal 
Theories from 1985-94 

Median 
Punitive Damage Punitive Damage Awards Punitive 

Awards as a , of (51992) Award to 

No. of Total Comp 

Punitive No. of , Award 90t.h Per- Award 
LecaI The0!:i: Awards verdicts Amount Mean Median centile Ratio 
De~ial of 
Coverage 32 13.6 80.2 19.180.926 889.500 45.640.000 4.6 
De::ial of Claim 42 7.7 62.8 2.752.407 521.600 3.912.000 6.5 
Fraud 15 21.6 84.9 5.611.517 71.720 12.361.200 1.1 
Defense Issues 9 23.4 35.0 8.795.490 1,894,000 44.294.300 5.0 
Other Bad. Faith 17 29.2 66.3 2.645.185 652.000 8,738,100 3.8 
3rc Party Insurer 16 67.9 84.4 6.695.256 1. 257.500 18.525.000 3.1 
O:he= 2 2.7 30.5 2.462.713 2,462,713 4.900.725 1.1 
OVe::-all 134 12.8 70.6 7.933.676 652.000 13.572.000 3.9 

lSThe coding staff was instructed to identify the particular legal 
theory that was the basis for the punitive damage award in the case. 
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s~a~istical measures among legal theories. It shows that the legal 

~heo=ies associated with the most punitive damage awards are denial of 

clai~ and denial of coverage disputes. However,' among insurance cases. 

~~e r.ighest percentage of verdicts in which punit~ve damages are awarded 

occurs in cases in.which the plaintiff did not have a direct contractual 

relationship with the defendant insurer (labeled "3rd Party Insurer" 

cases in Table 3.7b). 

Critics of punitive damages allege that they are being used 

i:lappropriately by some juries to transfer wealth from "deep-pocket" 

defendants to plaintiffs. To provide some information relevant to this 

allegation, we analyzed variation in punitive damage awards between 

i:ldividual plaintiffs and non-individual plaintiffs. 20 For this 

a:lalysis, we have categorized the verdicts based on whether or not the 

p~nitive damages were awarded to an individual or non-individual. The 

non-individual category includes all non-individual parties: 

governments, businesses, and all other entities. We caution that we are 

no~ controlling for the facts of the cases in this analysis. It is 

possible that the facts of the cases in which the plaintiff is an 

i:ldividual are systematically different that the facts of the cases in 

~~icr. the plaintiff is a non-individual. Therefore, this analysis is 

i~conclusive evidence about the ·deep pockets· bias. 

The details of this analysis appear in Table 3.7c. Individual and 

non-individual plaintiffs are receiving punitive awards in insurance 

disputes at approximatelY,the same rate; 13 percent of the time for 

individual plaintiffs and about 12 percent 6f the time for non­

i:ldividual plaintiffs. The mean punitive award amount is considerably 

higher for non-individual plaintiffs, $25.5 million to $4.5 million, as 

is the 90th percentile award, $45.~ million to $9.3 million. However, 

the median punitive damage to compensatory damage ratio is quite a bit 

higher for individual plaintiffs (4.4) than for non-individual 

p:aintiffs (2.3). 

20We acknowledge that this is an imPrecise measure of wealth. Some 
business plaintiffs may be needy and some individual plaintiffs quite 

. wealthy. However, it is the only tool available in our database to 
investigate this issue. 
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Table 3.7c 

Variation in Punitive Damage Awards in Insurance Cases between Plaintiff 
Types from 1985 to 1994 

No. of 
Punitive 

?18in~:':: Type Awards 

Individual 112 
Non-I::.6.ividual 22 
Overall 13< 

Employment 

Median 
Puni ci ve Damage Punit.ive Damage Awards Punitive 

Awards as • % of (S1992) __ ~~~~~~~!-______________ ~~~ _____________ Award to 

Total 
No. of Award 

Verdicts Amount 

13.0 64.7 

12.1 76.9 

12.8 70.6 

Mean Median 

4.479.438 652.000 

25.505.885 512.000 
7.933.676 652.000 

90t.h Per-
centile 

9.340.995 
45.640.000 
13.572.000 

Comp 

Award 
Ratio 

4.4 

2.3 
3.9 

We performed a similar series of analyses for punitive damage 

awards arising from employment disputes. We analyzed variation in 

punitive awards between jurisdictions and between the legal theories 

upon which the plaintiff's award was based (using the legal theories 

described in Table 3.B). 

The details of this analysis appear in Tables 3.9a and 3.9b. 

Interestingly. punitive damages a~e awarded in disputes arising out of 

employment contracts at relatively similar frequencies in four of the 

five jurisdictions represented in our database (see Table 3.9a). There 

were no punitive damage awards arising out of disputes regarding an 

employment contract from New York in our database. Punitive damages 

represented the bulk of all damages awarded in employment cases in 

California, Harris County, and the metropolitan St. Louis area. In the 

metropolitan St. Louis area. almost 90 percent of total damages awarded 

in employment cases was in the form of punitive damages. 

Table 3.9a shows that the 90th percentile and mean punitive damage 

award amounts were considerably higher in California and Harris County 

~han in the other jurisdictions in the database. However, the median 

ratio of punitive damages to compensatory damages was highest in Cook 

County and the. metropolitan St. Louis area. 
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Table 3.8 

Types of Legal Theories in ~loyment Disputes. 

Defini~ion , 
Incluaes cases in which ~he plain~iff alleges ~ha~ ~he defendan~ is 
wrongly denying an employmen~ benefi~ because of racial disc~imina~ion. 
includes hiring. salary. promo~ions. ~ermina~ion. an.d other employment. 
benefi~s. 

Includes cases no~ ident.ified above in which ~he defendant.s behavior is 
mot.ivated bo/ discriminat.ion against anot.her pro~ected class. including 
gender. age, or disability. 

Includes cases in which ~he plaint.iff alleges ,t.hat the defendant. has 
denied plaint.iff employment benefit.s in a way that results in a 
violation of a public policy. For example. whist.le-blower cases.-or 
where the employee has rightfully sought benefits such as workers' 
compensation. 

Includes cases in which the plaintiff alleges that the defendant has 
mat.erially misrepresented the terms of the employment contract. 

Other bad faith Includes other cases in which the bad faith of the defendant is 
alleged. but which are not otherwise set out above. Also includes 
cases in which the exact behavior being punished cannot be identified 
in ,the report. 

Includes cases in which the contract between employee a~d employer 
gave rise to a dispu~e. but. bad faith on the part of the defendant is 
not alleaed. 

Table 3.9b describes the variation in punitive damage awards in 

employment disputes between the legal theories used to categorize the 

employment disputes in our database. This table shows that fraud 

ac:ions exhibit the highest percentage of verdicts in which punitive 

damages are awarded (45.9 percent). However, the case type in which 

the highest portion of total damages awarded was in the form of punitive 

damages was race discrimination--almost 90 percent. In addition, cases 

alleging race discrimination violations exhibited a higher median ratio 

of punitive darnages to compensatory damages than other case types 

(except for the other category) . 
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Table 3.9a 

Variation in Punitive Damage Awards in E=ployment Cases'between 
Jurisdictions from 1985 to 1994 

Median 
Punit.ive Damage Punitive Damage Awards PUnitive 

Awards as • % of (S199~) Award to 

No. of Total Comp 

Punitive No. of Awarci 90t.h ·Per- ~ward 

J-.;:-:'sc.iction Awards Verdicts Amount Mean Median centile Ratio 

Cali.!ornia 88 18.7 60.6 3.306.723 214.600 2.608.000 1.1 

Cook County 6 10.3 30.4 185.597 62.160 482.850 2.8 

Ha:-ris County 18 17.2 52.7 1. 766. 707 236.750 5.858.840 1.1 

So. Louis metro 13 16.9 87.5 926.915 91.280 896.000 3.6 

Ne..... York 0 N/A N/A N/A N//!I. N/A N/A 
Ove:-a;'l 125 16.7 60.0 2,689.033 194.180 2.060.200 1.2 

Table 3.9b 

Variation in Punitive Damage Awards in ~loyment Cases between Legal 
Theories from 1985 to 1994 

Median 
Punitive Damage Punitive Damage Awards Punitive 

Awards as a % of (51992) Award to 

No. of Total Comp 

Punitive No. of Award 90th Per- Award 
:'eca: Theo!:t: Awards verdicts Amount Mean Median centile Ratio 
Race 13 25.9 82.7 6.397.173 221.598 3.500.000 2.1 
Disc:-imination 
O':he:- 13 12.3 31.9 806.908 585.000 2.608.000 1.4 

Disc!"imination 
Viola:.ion of 41 21.0 73.2 2.858.208 236.750 2.714.400 1.4 

Pc.blic Poliey 
F:-auc 16 45.9 57.0 6.995.233 346.518 5.858.840 0.6 
O:.he: Bad Faith 34 14.4 20.9 359.199 127.205 1.235.000 1.0 
O:.he:- 9 6.8 10.4 162.812 91.280 544.525 2.3 
OV'e:-a:l 125 16.7 60.0 2.689.033 194.180 2.060.200 1.2 

Real Property 

Next, we examine in more detail punitive damage awards arising out 

of disputes involving contracts associated with real property. We 

analyzed variation in punitive damage awards between the jurisdictions 

in our database and between the particular type of real property 

transaction underlying the dispute (using the transactions described in 

Table 3.10). 
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Table 3.10 

Types of Transactions in Real Property Disputes 

~e 0: T:a~saccior. Defir.i~ion 

~dlord-Tenan~ Includes cases in which the dispute arise~ out 0: a con:rac: for 
the lease of real property. 

3~yer-Seller Includes cases in which the dispute arises out of a contrac! for 
the purchase of real property. 

~gents 

Contractors 

O:her 

Includes cases in which the dispute arises out of an agency 
relationship regarding real property. This includes brokers and 
real estate agents. 

Includes cases in which the dispute arises out 0: a contract for 
construction on real property. 

Includes cases in which a contract involving real property gave 
rise to a dispute, but is not otherwise defined above. 

Tables 3.11a and 3.11b describe in detail this analysis. Punitive 

damages are awarded in disputes arising out of real property contracts 

in each of the jurisdictions in our database. Punitive damages are 

awarded most often in California, with punitive damages awarded in about 

19 percent of all real property verdicts. In addition, punitive damage 

award amounts were considerably higher in California relative to the 

other states in the database. The mean award was $2.9 million in 

California; the next highest mean punitive award is $226,000 in Texas. 

As noted above, the median ratio of punitive damages to compensatory 

damages is low within this case type relative to other case types. In 

addition, it is consistently low between states within this case type, 

ranging from 0.3 in Illinois to 1.5 in New York. 

Table 3.11b describes the variation in punitive damage awards 

arising out of real property contracts between the types of transactions 

we have used to categorize these verdicts in our database. The 

percentage of verdicts in which punitive damages area awarded is highest 

in buyer-seller contracts for the sale of real property--almost 20 

percent of all such verdicts--and lowest in contracts for construction 

on real property--4.6 percent of all verdicts. In addition, buyer­

seller contracts are associated with the highest mean punitive award 
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Table 3.11a 

Variation in Punitive Damage Awards in Real Property Cases between 
Jurisdictions from 1985 to 1994 

Med.ian 
Punitive Damage Punitive Damage Awards PUnitive 

Awards as a , of (51992) Award to 

No. of Total Comp 

punitive No. of Award 90t.h Per- Award 

.!".!=i.sc.ie~ion Awards verdicts Amount. Mean Median cent.ile Ratio 

California 82 19.1 50.0 2.855.187 107.300 2.472.384 1.0 

Cook County 2 1.9 0.1 2.428 2.428 4.855 0.3 

Harris Count.y 12 8.3 24.6 226.498 48.207 150.000 0.5 

S:.. Louis metro 9 4.8 4.5 74.111 16.000 468.696 1.0 

New York 8 7.0 5.5 105.437 98.~18 256.000 1.5 

Overa:'l 113 11. 6 46.0 2.110.888 94.700 2.048.000 0.9 

Table 3.1lb 

Variation in Punitive Damage Awards in Real Property Cases between Types 
of Transaction from 1985 to 1994 

Median 
Punitive Damage Punitive Damage Awards Punitive 

Awards as a , of (51992) Award to 

NO. of Total Comp 

~-;>e o! Punitive No. of Award 90th Per- Award 
T:a."'lsact.ion Awards Verdicts Amount Mean Median cent.ile Ratio 

~"'ldlo:-d-Tenant 20 10.8 18.0 615.762 100.000 2.472.384 1.0 
E!.!ye:--Seller 47 19.9 70.4 3.825.219 84.825 1.080.511 0.9 
A;,ent.s 27 13.4 33.9 869.738 53.120 1.073.000 0.7 

Co:::.ract.ors 14 4.6 18.0 1.368.582 296.500 2.414.250 1.4 
O:.her 6 12.0 28.2 1.050.695 97.800 5.200.000 0.7 

O\"ere.ll 113 11.6 46.0 2.110.888 94.700 2.048.000 0.9 

a~ount. and the highest percentage of punitive damage awards relative 

to total damages awarded--over 70 percent. 

Other Contractual Disputes 

Last. we examined variation in punitive damages in other contract 

disputes. This category includes disputes arising out of numerous 

diverse contexts other than insurance. employment, or real property. We 

analyzed variation in punitive damage awards between jurisdictions, 

be~ween legal theories upon which the plaintiff is seeking relief (using 
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~~e ~heories described in Table 3.12}, and becween the ~ndividual or 

non-individual nature of the plaintiff and defendant. 

Tables 3.l3a through 3.l3c describe the details of ou~ analysis. 

Punitive damages are awarded most frequently in California and Harris 

County, but there are at least some punitive damage awards in each of 

the states in our analysis. Punitive damages are awarded in 6 percent 

0: all verdicts in New York and Cook County and 18 percent in.Ca1ifornia 

and Harris County (see Table 3.13al. Mean punitive damage award amounts 

~ange from $161,000 in the metropolitan St. Louis area to $9.8 million 

in Harris County. The 90th percentile award amount varies from $350,000 

the metropolitan St. Louis area to $47.4 million in Cook County. 

Table 3.12 

Types of Legal Theories in Other Contract Disputes 

?:ai~~i:fs' Legal 

':'::'eorv Def ini tion 

:~~er:erence with 

cO!1.t:-act.ual 
re:a:.ions 

=:::eacr.. of trust 

\·:"o:a::"on of 
:>ecep-;ive Trade 
?:-ac:.ices Act 
(:Y!'PA) 

F:-auc 

O:.her .bad faith 

O:.her 

Includes CAses in which the plaintiff alleges that the defendant is 
interfering with the plaintiff's ability to fulfill or enjoy the 
terms-of an existing contract or to contract with others. 

Includes cases in which the plaintiff alleges breach of a fiduciary 
duty owed to the plaintiff by the defendant. 

Includes cases in which the plaintiff alleges tha~ ~he defendan~'s 
behavior violates the standards of the deceptive practices act 
within tnat sta~e. Generally involves consumer relations. 

Includes cases in which the plaintiff alleges that the defendant 
has materially misrepresented the terms of the contract. 

Includes other cases in which the bad faith of the defendant is 
alleged. but which are not otherwise set out above. Also includes 
cases in which the exact behavior being punished cannot be 
identified in the report. 

Includes cases in which the contract gave rise to a dispute, but 
bad faith on the part of the defendant is not alleoed. 
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Table 3.13a 

Variation in Punitive Damage Awards in Other Contract Cases between 
Jurisdictions from ~985 to ~994 

Median 
Punit.ive Damage Punit.ive Damage Awards Punit.ive 

Awards as • %; of (S1992) Aware. to 

No. of Total Camp 

Punitive No. of Award 90t.h Per- Award 
.:ru:dsdict ion Awards Verdicts Amount Mean Median centile Ratio 

California 132- 16.4 30.9 5.610.223 473.500 8.423.360 1.2 

Cook County 9 6.2 61.9 5.983.560 500.000 47.350.000 4.2 

Harr:'s County 83 18.3 66.4 9.812.952 242.725 17.046.000 1.2 

S:.. Louis met.ro 26 9.3 10.5 160.795 22.314 350.000 2.3 

New York 8 6.0 50.1 1.029.721 42.540 3.755.500 0.2 

Overall 25E 15.0 43.0 6.283.804 277.875 8.423.360 1.2 

Table 3.13b describes variation in punitive damage awards in other 

contract disputes between the legal theories used to categorize these 

verdicts in our database. As this table shows. most of the punitive 

damage awards were reached in cases based on breach of trust or fraud. 

Mean award amounts are high in interference with contract and other bad 

faith verdicts. The median ratio of punitive damages to compensatory 

damages was approximately one for each case type except for other bad 

=aith cases, in which the median ratio was 3.7. 

Table 3.13b 

variation in Punitive Damage Awards in Other Contract Cases between 
Legal Theories from ~98S to 1994 

Median 
Punitive Damage Punitive Damage Awards Punit.ive 
Awards as • % of (S1992 ) Award to 

No. of Total Camp 

Punitive No. of Award 90th Per- Award 
:L..eoal Theo:l: Awards Verdicts Amount Mean Median cent-ile Ratio 
::lterference with 

Contract 29 22.7 58.8 11.685.711 970.900 32.190.000 1.5 
E:each of Trust 53 42.6 62.3 8.196.962 521.600 17.046.000 0.9 
::::':'PA 28 14.2 29.1 1.148.697 74.209 3.393.000 1.2 
Fraud 99 29.2 46.5 2.717.231 212.628 4.564.000 1.4 
O:.her Bad Faith 21 10.5 24.8 17.776.783 247.000 20.387.000 3.7 
O:.her 28 3.8 55.9 6.127.042 256.637 20.000.000 1.0 
Overall 258 15.0 43.0 6.283.804 277.875 8.423.360 1.2 
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Table 3.l3c de~ails the relationship between party type and 

punitive damage awards in other contract ca5es~ For this analysis, we 

have categorized the verdicts based on whether the punitive damages were 

awarded to an individual or non-individual. and f,rom an individual or 

non-individual. The category 'other' includes all non-individual 

parties. government. business. or other entities.. This table shows that 

in general the percentage of cases in which punitive damages are awarded 

does not vary greatly between the party type of plaintiff or defendant. 

It does suggest that an individual plaintiff receives a punitive award 

slightly more frequently that a non-individual. The data also suggests 

that punitive award amounts are higher in cases in· which the defendant 

is a non-individual relative to cases in which the defendant is an' 

individual. 

The median ratio of punitive damages to compensatory damages is 

higher in verdicts in which the defendant is a non-individual (2,·0 if 

the plaintiff is an individual and 1.5 if the plaintiff is a non­

individual) than in verdicts in which the defendant is··an individual 

(0.7 if the plaintiff is an individual and 0.4 if the plaintiff is a 

non-individual) .. 

Table 3.13c 

Variation in Punitive Damage Awards in Other Contract Cases between 
Party Types from 1985 to 1994 

Median 
Punitive Damage PUnitive Damage Awards Punitive 

Awards as a , of (51992) Award to 

No. of Total Camp 

Punitive No. of Award 90th Per- Award 
Part.:r:: TvDe21 Awards verdicts Amount Mean Median cent.ile Ratio 
Individual v. 

Incividual 64 16.0 32.9 787.138 128.763 1.600.000 0.7 

Individual v. 
a:.her 103 18.2 54.8 3.832.969 195.600 8.423.360 2.0 

at-he:- v. 

Inci vidual 29 14.2 24.5 761.875 194.180 2,841.000 0.4 

Ot-he:- v. Other 62 11.2 41.1 18.593.510 1,037,750 34.269.300 1.5 
Ove:-all 258 15.0 43.0 6.283.804 277,875 8,423.360 1.2 

21The plaintiff is listed first; the defendant is listed second. 
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Again. we do not control for the faces of these cases. We assume 

:.ha:. cases involving individuals are likely quite different. from those 

involving non-individuals. Therefore, this analysis provides 

inconclusive evidence regarding a -deep pockets· bias. 

ESTIMATED EFFECT OF CAPS ON PUNl:TIVE DAHAGE AWAlUlS 

One civil justice reform measure debated at all levels of 

government is a cap on punitive damage awards. Many states have already 

approved capsZ2 and similar measures are being considered in other 

states and at the federal level. Moreover, other states, such as 

Washington, have banned punitive damage awards by common law or by 

statute. To provide some context for the policy debate, we estimated 

the effect of a cap on the existing financial injury punitive awards in 

ou=- database. 

While many states have proposed or enacted caps at various limits, 

f=-om absolute monetary limits to numerous multipres of the compensatory 

221n her dissent in BMW Of North America. Inc y GQ~e. 116 s Ct 
~, Justice Ginsburg listed those states which had approved caps on 
puni::ive damages. as of May 1996. Those states are: 

Colorado--Colo. Rev. Stat. §§ 13-21-102(1) (a) and (3) (1987) (caps 
pu~itive damages at amount of actual damages); 

Connecticut--Conn. Gen. Stat. § 52-240b (1995) (caps punitive 
damages at twice compensatory damages in products liability cases); 

Florida--Fla. Stat. §§ 768.73(1) (a) and (b) (Supp. 1992) (caps 
punitive damages at three times compensatory damages); 

Georgia--Ga. Code Ann. @ 51-12-5.1 (Supp. 1995) (caps punitive 
damages at $ 250,000 in some tort actions; prohibits multiple awards 
stemming from the same predicate conduct in products liability actions); 

Illinois--H. 20, 89th Gen. Ass. 1995-1996 Reg. Sess. (enacted Mar. 
9, 1995) (caps punitive damages at three times economic damages); 

Indiana--H. 1741, 109th Reg. Sess. (enacted Apr. 26, 1995) (caps 
punitive damages at greater of three times compensatory damages, or $ 
50,000) ; 

Kansas--Kan. Stat. ~. @@ 60-3701(e) and (f) (1994) (in general, 
caps punitive damages at lesser of defendant's annual gross income, or $ 
5 million); 

Nevada--Nev. Rev. Stat. @ 42.005(1) (1993) (caps punitive damages 
at three times compensatory damages if compensatory damages equal $ 
100,000 or more, and at $ 300,000 if the compensatory damages are less 
than $ 100,000); 

New Jersey--S. 1496, 206th Leg., 2d Ann. Sess. (1995) (caps 
punitive damages at greater of five times compensatory damages, or $ 
350,000, in certain tort cases). 
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c~~ages, ~he~e 15 no agreemen~ on what level is appro~=iate. The 

S~p=eme Court has recently spoken on this issue. ruling that while no 

b=ig~~ line rule marks the limits of excessiveness in punitive damages, 

-c comparison between the compensatory award and the punitive award is 

s~gnificant .• 2~ 

We chose to analyze the effect of a measure that would have limited 

a punitive damage award in any giVen case at different mUltiples of the 

compensatory' damages awarded in the case. 24 This effect would have been 

addition to that caused by any existing legislation affecting awards 

~'- o~r database. 25 The multiples chosen include one. two, three, four 

a .. c :ive times compensatory damages. This array of. proposals is 

consistent with legislative efforts in many states. In addition, we 

i .. clude an analysis of the effects of a cap at ten times compensatory 

damages. Although this measure is not to our knowledge being considered 

by any legislature, it provides a comparison to a very high cap. 

Table 3.14 provides the details of this analysis using data from 

California; New York; Cook County,' Illinois; Harris County, Texas; and 

t~e metropolitan St. Louis area, Missouri, over the ten-year period. 

~~is analysis indicates that if punitive damages had been capped at the 

~~our.t of compensatory damages in each case, out of 647 punitive damage 

"'BMW o. Nprth Ame~ica Inc V Gpre, 116 S. Ct. 1589 (1996). In 
~~w, the Supreme Court described three factors which are relevant to 
dete~ining the constitutionality of a punitive damage award; 1) the 
degree of rep~ehensibility associated with the defendant's conduct, 2) 
the ~atio between the plaintiff's compensatory damages and the amount of 
the punitive damages, and 3) the difference between the punitive damage 
a~ard and the civil or criminal sanctions that could be imposed for 
comparable misconduct. The Court went to great pains to emphasize that 
~o clear line demarcates excessive punitive damage awards from 
appropriate, but instead that a balance of these factors must be met. 

24We acknowledge that most limits on punitive damage award amounts 
a~e structured as limits at a multiple of compensatory damages or some 
absolute level, whichever is higher. For the sake of simplicity, we 
es~imated the effect of a cap at various multiples of compensatory 
ca..··nages only. 

2'Texas imposed a cap of four times compensatory damages or 
5200,000, whichever is greater, except in cases involving malice or 
ir.te~tional tort in 1987. Most of the data in our database from Harris 
Cour.~y are subject to this legislation. Consequently, for Harris County 
o~~ estimate is the effect of imposing caps beyond the cap already in 
:;>lace. 
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Table 3 .14 

Estimated Effect of Caps on Punitive Dama~es in Financial xnjury 
Verdicts 

Level 0: Limit Decrease of Decrease of 

tr::.~1:iples of Aggregate Aggregate 

co:npensat.ory No. of· Punit.ive , of Punitive Total Aware. Punitive Award 
ca.-nages 1 Awards Affected Awards Affected I" 1%1 

386 60 43 66 

2 280 43 34 51 

. 219 34 27 40 

4 184 28 22 33 

5 168 26 19 27 

102 16 10 12 

awards, 60 percent, or 386, would have been affected. If punitiv~ 

awards in these cases had been capped at the amount of compensatory 

damages, the total amount of punitive damages awarded would have been 

reduced by 66 percent. The total damages awarded would have been 

reduced by over 40 percent. 

,By comparison, if a cap at higher levels had been imposed, fewer 

p~~itive awards and a smaller percentage of the damages awarded would 

have been affected. For example, Table 3.14 shows that if punitive 

d~~ages are limited to ten times compensatory damages, punitive awards 

i~ 16 percent of financial injury cases would have been affected. This 

would have reduced the total amount of dollars awarded by 10 percent. 

The.total amount of punitive damages awarded would have been reduced by 

12 percent. 

For a number of reasons, we are not suggesting with this analysis 

that the experience in the jurisdictions in our database would 

necessarily have been as we estimate if punitive darnages had been 

capped. First, our analysis does not take into account how such 

legislation would affect claiming and settlement behavior. Because of 

this, the mix of cases reaching juries under a different regime would 

likely have been much different from the mix we are analyzing. Second, 

juries may take into account limits on punitive darnages in their 

calculation of compensatory darnages, again leading to different outcomes 

than those actually observed. Therefore, both party and jury behavior 
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would likely be quite different than that curren=ly obse::-ved in the 

?::-esence 0: limits on punitive damage awards. 
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4. PllNJ:TIVE DAHAGE AWARDS IN ALABAMA: 1992 TO 1997 

:tN'rRODt1CTXON 

Rightly or wrongly, juries in the State of Alabama over the last 

few years have developed a reputation as being generous in awarding 

pu.~itive damages. Highlighted by the multimillion-dollar verdict in ~ 

o~ Nqrth America v Gore, 116 S. Ct. 1196 (1996), many of the largest 

pu.~~~ive damage awards granted by Alabama juries have received national 

attention. Some believe that ,Alabama is out of step with the rest of 

the nation when it comes to assessing punitive damage awards against 

deep pocket defendants, especially when the defendant resides primarily 

o"..!t. of state. 1 Moreover, there" is a concern that the size of many 

~labarna punitive awards are out of proportion to the underlying 

corr.pensatory damages assessment. 

We have undertaken a preliminary analysis of punitive damage 

verdicts awarded by Alabama trial juries, focusing on financial injury 

cases. We are reporting on these data separately because there are a 

nu.~~r of important distinctions between these data and the data on the 

o~~er five states in this report. 2 Data from Alabama reflect verdicts 

:ro~ 1992 to 1997, different years than those from the other states in 

o~r database. In addition, the data have less detail than those from 

t~e other states, and we are incapable of disaggregating the cases into 

the same detail as the other data. 

lprofessor George Priest 'of Yale University has studied the 
=rec;;'-,ency and magnitude of punitive damage awards assessed by Alabama 
j~r~es against out-of-state corporate defendants relative to their 
do~estic counterparts. He concluded that out-of-state defendants are 
trea~ed "unequally, indeed, grossly unequally" in terms of how punitive 
darr~ges are awarded. See, e.g., Affidavit of George L. Priest filed 
A;Jr:'1. 15, 1996, in Scpt';· et oJ y New yprk Life InsJ1rapc;e Company. et 

~., CV 95-2269, Circuit Court of Jefferson County. Alabama. 
<Appendix B provides the details of the methodology used in 

gat~ering the data reporting outcomes in Alabama jury verdicts. 
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PllNr'l'IVE DAHAGE AWAlUlS m FDUlNCIAL mJURY CASES m ALABAMA 

The balance of this section focuses on Alabama jury verdicts in 

=~~ancial injury cases, in particular punitive damage awards in these 

cases. 3 To facilitate comparison we will use the same set of 

descriptive statistics as those used to analyze the other states in our 

aa'Caset. 

The data from the Alabama courts reflect a procedural rule that 

req~ires explanation. Determining the rate in which punitive damages 

were awarded in Alabama trials is complicated by the ability of a jury 

to grant a special type of damages labeled as "general" to successful 

plaintiffs. These awards do not distinguish any punitive and 

compensatory components. In cases for which our data identify ths-type 

0= awards granted by the jury. punitive damages were awarded in 16.7 

percent of all verdicts. ~ compensatory damages were granted in 39.8 

percent of all verdicts. and non-specific "general" damages awarded in 

14.8 percent of all verdicts. The remaining 28.7 percent of all 

verdicts are defense verdicts. 

The frequency in which punitive damages are awarded in all cases is 

t~erefore dependent upon how these general damage awards are treated. 

~ the one hand. the decision to seek a general verdict could imply that 

there did not exist sufficient reason at trial to specifically label a 

co~onent of the award as punitive. If true. general verdicts can be 

.... iewed as being compensatory-only in nature and treated as such. If so. 

p~~itive damages were awarded in 16.7 percent of all verdicts. On the 

other hand. the decision to request a general damages award may be 

e=iven by a desire to seek an award commensurate with punitive damages 

but without the associated stigma or the procedural complications. This 

s~ggests that all general awards contain a punitive component. and 

sho~ld be treated accordingly. This assumption leads to a conclusion 

that punitive damages are awarded in 31.5 percent (16.7 percent plus 

14.8 percent) of all financial injury jury trials. 

Table 4.1 provides the details of an analysis of punitive damage 

awards in financial injury cases in Alabama. In this table. we provide 

3Appendix B contains more information about the distribution of 
j~~ verdict awards in Alabama. 
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Table 4.1 

variation in Punitive Damage Awards in Financial :Injury Verdicts in 
Alabama from 1985 to 1994 

• 
Median 

Puni~ive Damage Punit.ive Damage Awards Punit.i ve 
Awards as a , of (S1992~ Award t.o 

Assumpt.ion on No. of Total Comp 
Na::.~e of General Punit.ive No. of Award 90t.h Per- Award 
Oa=.aaes Awards Verdicts Amount. Mean Mediar.. centile Ratio 

Ge..'":!e:'"al Damages 
':':eat.ed as 
Compensatory 

~"tIages 52 16.7 80.1 945.000 91. 000 1.893.000 5.2 
Ge::.eral Damages 

":':-eatec as 
?::~it.ive 

~"nages 98 31. 5 86.3 540.000 37.000 947.000 5.2 
Ge:le::-al Damages 

":':-eated as 
y.':"ssinc Dat.!. 52 21.1 85.4 945.000 91. 000 1.893.387 5.2 

an analysis treating general damage verdicts as entirely punitive in 

na:ure. entirely compensatory in nature. and as missing data. An 

analysis of the magnitude of general verdicts suggests that they are 

rno=e similar to compensatory damage awards than punitive damage awards 

...... amount. 

As this table indicates. punitive damages were awarded in 16.7 

pe=cent of all financial injury verdicts under the assumption that 

ge~eral damage verdicts were entirely compensatory in nature and 31.5 

pe=cent of all financial injury verdicts under the assumption that 

general damages are entirely punitive in nature. The former rate is 

sirr.ilar to California (20.9 percent of all verdicts) and Texas (14.0 

percent of all verdicts). 

As with the other states in our database, punitive damage award 

amo~ts can be quite high in Alabama. Depending on the assumption 

re~arding general damage verdicts, the mean punitive damage award amount 

is between $540,000 and $945,000 and the median is between $37,000 and 

$91,000. Even the upper end of the range for the 90th percentile 

pun:':ive award amount in Alabama is lower than that observed in four of 

the five other jurisdictions in our database (see Table 3.3). As 



- 46 -

~~dicated in Table 4.1. regardless of the interpretation of general 

damage verd~cts. over 80 percent of total damages assessed-· against 

defendants in Alabama are punitive in nature. 

This proportion of total dollars awarded as punitive damages is , 
higher than that seen in other jurisdictions. The other jurisdictions 

a~alyzed in this report had a smaller percentage of the total 

compensation identified as punitive. As shown in Table 3.4. Harris 

County is closest to Alabama with just over 63.5 percent of total 

dollars awarded. 

Much of the controversy surrounding the application of punitive 

damage awards lies in its relationship to the accompanying compensatory 

verdict. For each case in our dataset. we calculated the ratio of the 

p~nitive award to the compensatory award.' The median ratio of punitive 

damages to compensatory damages was higher in Alabama than in the other 

s~ates in our database. The median ratio in Alabama was 5.2 compared to 

1.4 for all other jurisdictions in our database. S The highest state 

measure among the other states in our dataset was 2.5 for Cook County. 

ESTD!ATED EFFE~ OF CAPS ON PtlNITXVE DAMAGES XN ALABAMA 

As we did for the other jurisdictions in our database. we estimated 

the effect of caps on the punitive damage awards in the Alabama data. 

As with our analysis of the estimated effect of caps on punitive damages 

i~ =inancial injury verdicts in the other states in our database. this 

estimate is additional to legislation already existing in Alabama. 6 For 

this analysis. we are assuming that all general damage verdicts are 

'In seven verdicts not included in the analysis of the median 
pur.i~ive damage to compensatory damage ratio, a punitive damage award 
~as reached without a compensatory amount indicated. It is unclear 
whether the compensatory award amount is zero or missing, or whether the 
j'-!ry was instructed to decide only upon the amount of the punitive award 
(as in a bifurcated trial). 

sThis reflects a considerable number of very high ratio awards. 
W:~ile 20 percent of the punitive verdicts were less than the amount 
granted for the compensatory award. 40 percent were at least ten times 
greater. 

6Alabama law imposes limits on punitive damages at $250,000 except 
i~ cases involving a pattern or practice of intentional wrongful conduct 
or conduct involving actual malice. See Table 2.1. For Alabama. our 
es~imate is the effect of imposing caps beyond the cap already in place. 
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entirely compensatory in nature. 7 The caps we will use as analytic 

~ools are one, two, three, four, five, and ten times co~ensatory 

damages. 

As can be seen in Table 4.2, caps would hav~ had a dramatic effect 

upon the dollar amounts awarded in financial injury cases in Alabama. 

For example, a three times compensatory cap would have l~ited the award 

amoun~ in 60 percent of verdicts in which punitive damages were awarded. 

There would have been a 66 percent drop in the total amount of dollars 

awarded; there would have been an 82 percent drop in the total amount of 

dollars awarded in the form of punitive damage awards. 

Again, for the reasons identified previously,' we are not suggesting 

with this analysis, that had punitive damages been capped, the 

experience in the states in our database would necessarily have been as 

we estimate. It is also quite possible that such a cap would have an 

additional effect upon the underlying number of cases filed in the 

Alabama Circuit Courts since some matters might not be economically 

feasible to litigate from a plaintiff's standpoint if the possibility of 

a relatively large punitive damage award was reduced or eliminated. 

Table 4.2 

Estimated Effect of Caps on Punitive Damage Award Amounts in Alabama 

Level of Limit Decrease of Decrease of 
(r.'!:.:.ltiples of No. of , of Punitive Aggregat.e Aggregate 
co:npensatory Awards Awards Total Award P\.:...'"litive Award 

da:na2es ) Affected Affected (\) (\) 

1 36 80 73 90 
2 29 64 69 86 
3 27 60 66 82 , 24 53 63 79 
5 23 51 61 77 , '. _v 18 40 54 68 

'This is an appropriate assumption for two reasons. First, we have 
established that general verdicts are more similar to compensatory only 
awards than to awards in which punitive damages are awarded. Second, 
this assumption leads to a lower-bound estimate for the effect of a cap 
on punitive damages on the data in our database. 



- 46 -

CONCLUS~ON 

As noted above, direct comparison of data from Alabama·· jury 

verdicts with those from other states in our report is difficult. 

Nevertheless, it does appear that of the six states we have studied, 

~labama juries sitting in judgment upon financial injury cases return 

~he largest punitive damage awards in relationship to their compensatory 

verdict. While they do not appear to award punitive damages at a 

markedly greater frequency than we have seen in other jurisdictions, 

such awards very often are many times greater than the compensatory 

award. Whether this is due to unique characteristics of Alabama jury 

behavior and attitudes, a different mix of cases brought to trial than 

~n other states, or differences in state law is unclear. Certainly 

:~r~her analysis is needed for a complete picture of the way in which 

awa~ds are granted in this state. What is clear is that judgments 

arising out of jury trials for financial injury in the state of Alabama 

contain extraordinary punitive damage awards relative to compensatory 

damages. 
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5. FnmINGS AND CONCLUSIONS 

The key findings of this descriptive study aFe summarized below. 

FnmINGS REGAlIDING CALIFORNIA, COOK COtINTY, ILLINOIS, '!'HE METROPOLITAN 
ST. LOUIS AREA, MISSOtllU, HARRIS COtlN'l'Y, TEXAS, AND NEW YORK 

• 50 percent of all punitive damage awards are made in cases in 

which the plaintiff is alleging a financial injury only and no 

injuries to either person or property. 

• Within financial injury verdicts. punitive damages are awarded 

in 14 percent of all verdicts. The overall mean punitive 

damage award in financial injury verdicts is $5.3 million. The 

overall 90th percentile punitive damage award amount is $6.2 

million. 

• Almost uniformly. punitive damage represerit a very large 

percentage of total damages awarded within financial injury 

verdicts. Overall, punitive damages represent 53 percent of 

all damages awarded in financial injury verdicts. Within 

subpopulations of financial injury verdicts, punitive damages 

can represent an overwhelming percentage of total damages 

awarded. 

• Overall, punitive damage awards in any given case tend to be 

slightly higher than the compensatory damages awarded. The 

overall median ratio of punitive damages to compensatory 

damages is 1.4. Within subpopulations of financial injury 

verdicts. the median ratio o.f punitive damages to compensatory 

damages varies from less than 1 to almost 4. 

• Punitive damage awards in financial injury verdicts vary 

between case types. In the case types we identified. the 

percentage of verdicts in which punitive damages were awarded 

was highest in employment disputes. (other than securities cases 

which has a very small number of cases). and lowest in real 

property disputes. The highest mean punitive award amount and 

highest median ratio of punitive damages to compensatory ratio 

occur in insurance disputes. 
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• Punitive damage awards in financial injury cases vary between 

jurisdictions. Punitive damage awards were awarded in the 

highest percentage of verdicts in California (21 percent) and 

Harris County (14 percent), and least fr~quently in New York (4 

percent) and Cook County (4 percent). Harris County exhibited 

the highest mean punitive award amount ($6.7 million) and the 

metropolitan St. Louis area ha~ the lowest ($357,000). In 

California, Cook County, and Harris County, more than 50 

percent of all damages awarded ~ere in the form of punitive 

damages. However, in New York and the metropolitan St. Louis 

area, 20 percent or less of all damages awarded were in the 

form of punitive damages. 

• Punitive damage awards in financial injury cases vary over 

time. While the number of punitive awards reached has 

decreased as a percentage of all financial injury verdicts 

(from 16 percent in the 1985-1989 period to 13 percent in the 

1990-1994 period), the portion of all damages awarded which is 

punitive in nature has increased. The mean punitiv~ damage 

award amount has increased from the 1985-1989 period ($3.4 

million) to the 1990-1994 period ($7.6 million). 

• Whether the party is an individual or non-individual is not 

associated with how often punitive damages are awarded in 

financial injury cases. However, individual plaintiffs tend to 

obtain punitive damage awards r"elatively larger than non­

individual plaintiffs, and individual defendants tend to pay 

relatively smaller awards than non-individual defendants. 

Again, because we do not control for the facts of the case, 

this should not be considered evidence of a "deep pocket" bias. 

• Proposed limits on punitive damage awards would have a large 

effect on punitive damages award amounts in our database. 

Using a proposed cap on punitive damages of three times the 

compensatory award in that case, 34 percent of all punitive 

awards in financial injury verdicts would be reduced by some 

amount. The total amount of punitive damages awarded in 
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financial injury cases would be reduced by 40 percent; the 

total award would be reduced by 27 percent. 

FINDINGS REGARDING ALABAMA 

• Alabama juries award punitive damages in financial injury cases 

at a rate similar to that found in other states in our 

analysis. Punitive awards are reached in between 17 percent 

and 32 percent of all verdicts; higher than the overall rate 

for all other states in our database (14 percent) but about the 

same as that found in California and Harris County. 

• In terms of magnitude, Alabama juries gene!ally award smaller 

punitive damage awards than in the other jurisdictions in_our 

database: the Alabama mean and median (between $540,000 and 

$945,000 and between $37,000 and $91,000, respectively, 

depending on the assumption used regarded general damage 

verdicts) were less than the overall numbers ($5,344,OOO and 

$250,000) and much less than the figures for California, Cook 

County, and Harris County. 

• However,. punitive damages constitute at least 80 percent of all 

dollars awarded in financial injury verdicts in Alabama. Thus, 

punitive damages have a much greater effect on the total amount 

of damages awarded by jury trials in Alabama than they do in 

the other jurisdictions in our database. Overall, such awards 

constitute about half of all dollars awarded in our other 

jurisdictions; only Harris County (64 percent) approaches 

levels found in Alabama. 

• When they do decide in favor of such damages, Alabama juries 

more often award punitive damages that are large relative to 

the compensatory award. The median ratio of punitive to 

compensatory awards was 5.3, far higher than the overall rate 

of 1.4 for other jurisdictions and more than twice the rate of 

the next highest jurisdiction (Cook County at 2.5). 

• This higher ratio of punitive to compensatory damages in 

Alabama means that most proposals for imposing caps on punitive 

awards as a multiplier of the compensatory award would have a 
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much more drarnacic effect than in the other jurisdictions in 

our database. For example. a cap of 10 times the compensatory 

would only reduce the aggregate ectal awards in our other 

jurisdictions ~ 10 percent; in Alabama. the aggregate would be 

more than halved. 
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Appendix 

A. DATA COLLECTION METHODOLOGY FOR CALIFORNIA; COOK COtlNTY, ILLINOIS; 
HARRIS COtlNTY, TEXAS; THE METROPOLITAN ST. LOUIS ~, 

MISSOURI; AND NEW YORK 

DATA SOURCES 

The data used in this report were collected from jury verdict 

reporters within the sample jurisdictions. These are private 

subscription newsletters for lawyers and. litigants that report the 

outcomes of, and relevant infor.mation on, jury verdicts in their 

respective areas. This appendix describes each of ·the reporters, 

estimates their reliability as data sources, and details the methods 

~sed to record the jury verdict information in them. 

DESCRIPTION 

The jury verdict reporters used in this study and the jurisdictions 

on which they report are described below. 

Jury verdicts Weekly (JVW)-California 

JVW describes verdicts reached in Superior Courts and United States 

~istrict.Courts throughout California. To obtain information, JVW staff 

~dentify cases reaching verdict from public records; they then mail 

questionnaires to each attorney of record. Coverage is most 

comprehensive in the large metropolitan areas. We use data describing 

jury verdicts from state courts of general jurisdictions from this 

analysis. 

Cook County Jury verdict Reporter (CCJVR)-Cook County, Illinois 

CCJVR reports verdicts in the Law and Municipal Divisions of the 

Cook County Circuit Court and the United States Distinct Court for the 

Northern District of Illinois. Like JVW, CCJVR identifies cases 

reaching verdict through the public records available at the courts and 

~ils questionnaires to each attorney of record. Again, we use data 

describing jury verdicts from state courts .of general jurisdictions from 

::his analysis. 
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Jury verdict Reporting Service (JVRS)-the Metropolitan St. Louis area. 
Missouri 

·JVRS reporcs all jury verdicts reached in the s~. Louis 

me~ropolitan area and portions of Missouri, in both state and federal 

co~~ts. Reporter staff identify verdicts from court records obtained 

f~om each court; they then contact each attorney of record to collect 

the relevant information. Again. we use data describing jury verdicts 

from state courts of general jurisdictions from this analysis. 

The New York Jury Verdict Reporter (NYJVR)-New York 

~~JVR reports verdicts reached throughout New York state. Reporter 

s~aff use numerous sources to identify cases reaching verdict, including 

co~~t records, legal periodicals, and local, state, and national 

no~legal periodicals. They then obtain information from each attorney 

0: record. Again. we use data describing jury verdicts from state 

co~~ts of general jurisdictions from this analysis. 

The Blue Sheet-Harris County. Texas 

The Blue Sheet reports on all dispositions reached in the Houston 

me::ropolitan area in both state and federal courts. Blue Sheet staff 

identify disposed cases from court records; they then contact the at­

~o~neys of record for each action and collect the relevant information. 

hgain. we use data describing jury verdicts from state courts of general 

j~=isdictions from this analysis. 

REL:tABILITY 

It is obviously important that the information obtained from the 

reporters be as complete and accurate as possible. We have used 

i~cependent solicitation of information by the reporters as a test for 

reliability. 

Because many jury verdict reporters rely on lawyers or parties to 

co~tact them with information. their descriptions of the disputes 

reaching verdict are probably incomplete and biased. The reporters used 

ir. this study independently identify all disputes reaching verdict from 

p~lic records and contact with the attorneys of record for both sides 

fo= information. BY actively reviewing the public records. these 
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~epo~~ers attempt to ensure that their newsletters desc~ibe all the 

verdicts in their jurisdictions. The reporters themselves provided us 

.,i:h "estimates of coverage ranging from 80 to 100 percent. 

In addition, the information itself must be accurate. To ensure 

accuracy, these reporters (1) use information from both parties in each 

case, (2) reconcile any discrepancies, and (3) provide the parties with 

the opportunity to edit the descriptions before publication. Since each 

party has an incentive to prevent the misreporting of information by the 

opposing party, these procedures ensure that descriptions of the 

disputes and their resolution are accurate. 

Researchers who used these data in earlier studies (Peterson and 

?=ies~, 1982, Shanley and Peterson, 1983) determined more precisely the 

re.liabi1ity of the reporters for two locations. The authors of the 

s:udies sampled the public records in San Francisco County and Cook 

County to estimate the reliability of JVW and CCJVR. They determined 

that JVW described 84 percent of the jury verdicts in the sample and 

that CCJVR reported on over 90 percent. They also found that for San 

Francisco County, the reporter appe;red to underreport small automobile 

accident and business cases relative to higher-value verdicts. 

We believe that these reporters provide relatively reliable data. 

?'owever, the data collection process should be kept in mind. In this 

a~alysis, the number of cases should be treated as a lower-bound 

es:.imate. 

PROCEDURE 

Each verdict reported in a newsletter is described in a" short 

paragraph. OUr database has been constructed over the past fifteen 

yea=s using three different coding procedures. Different procedures 

were employed as the succeeding collection teams learned from those that 

came before. The main difference from one period to the next was a 

simplification of the data collected. However, efforts were made to 

e~sure that the data collected were consistent between the periods. 

The form used in the last collection effort is considerably less 

complex than those used in previous ICJ coding efforts. This simplified 

form was necessary to obtain comparable data across the large number of 
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reporters used in that study. A simplified collection form ensures that 

identical data are collected in all the jurisdictions. 

"All collection processes were overseen by the RAND Survey Research 

Group, which trained a staff to read through the ,reporters and code the 

relevant information. The reporters were initially screened by the 

staff to identify the verdicts that were to be coded. Verdict 

descriptions containing information that could not be coded were 

identified, and these verdicts were coded by supervisors or by the 

author of this report. All completed coding forms were reviewed by a 

supervisor to ensure that all information was correctly coded. 

SAMPLJ:NG METHODOLOGY AND WEIGHTS 

Personal Injury Verdicts 

Because there are so many automobile personal injury and landowner 

liability cases, these verdicts were sampled. The staff was instructed 

to identify all automobile personal injury and landowner liability cases 

during the initial screening stage. Then, every fifth automobile 

personal injury verdict and every fifth landowner liability verdict was 

coded. The analyses adjust for the sampling process by weighting the 

data. All automobile personal injury and landowner liability verdicts 

in which the award wa~ over $500,000 were included in the sample. 

Tort cases were not subject to the recoding process for the 

analysis in this report. 

Financial Injury Cases 

All financial injury verdicts in the reporters were coded by the 

survey research staff in previous data collection efforts. In the 

recoding process where additional data were extracted from the case 

descriptions, we included all financial injury verdicts in which 

punitive damages were awarded. For compensatory-only plaintiff verdicts 

and for defense verdicts in these case types, we recoded a sample of 

26.5 percent of the cases and adjusted the weights for these cases 

accordingly. 
california 1985 verdicts 

Previous ICJ coding efforts had already worked with about half of 

all California jury verdicts granted in calendar year 1985. These cases 
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~e~e ~o~ ~ncluded in the previous data collection e£=~~~s that form the 

ba5~s :o~ the current report. Thus. California cases :0= that year are 

accitionally weighted, on a county-by-county basis, to re:lect the total 

~~~er 0= verdicts known to have been published in. the ju~· verdict 
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B. DATA COLLECTION METHODOLOGY FOR ~ 

INTRODUCTION 

Over the past few years, the Administrative Office 0: Courts (AOC) 

in the state of Alabama has maintained a central database of information 

on all cases filed at the Circuit Court level (the civil court of 

general jurisdiction) in each county. The AOC began this operation in 

~992, and it has been phased in since then. They feel that the database 

wasn't fully capturing all counties until 1995, but cannot give precise 

estimates of the number of counties that were included in the electronic 

catabase from 1992 through 1994. These data are used largely for case 

management and court administration. However, they also provide a 

detailed source of information on the civil justice system in Alabama. 

The data include information on the case and parties involved in 

the action. The database is collected by the clerk of the court on the 

basis of the pleadings filed with the court; the disposition of the case 

by the judge, jury, or clerk; and a civil case cover sheet filled out by 

~he o~iginal filing party. Among other information, the database 

includes the case type, method of disposition, amounts awarded by jury 

or judge, and an indication of the party receiving the judgment of the 

court. 

CREATION OF DATASET 

Although the Alabama dataset contains a rich lode of information 

regarding each case filed in the state, it does. not have the much more 

cetailed description of the underlying dispute and characteristics of 

the parties found in the jury verdict reporters we employed for other 

jurisdictions. Given the difference, we attempted to interpret the 

information collected by the AOC so as to maximize comparability with 

the data collected for other states. 

The case type designation scheme used by the clerk's office has 

~,dergone a number of revisions since the data were originally put into 

a machine-readable format. We developed a cross-walk applicable to each 
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of ~he different versions of the Alabama classification p=o~ocols.: At 

~~e highe5~ levels, we sorted the cases in the database i~~o four 

groups: torts, financial injuries, miscellaneous ma~ters {such as 

zc~ing issues. appeals from administrative agenci~s, forfei=ures, and 

t~e like). and unknown." To the extent possible. we also attempted to 

:~~ther divide the caseload into subgroups that reflect the more refined 

de:initions used in our current analysis of the other jurisdictions. 

For the present report. we limit our analysis to cases falling into 

t~e general categories of torts and financial injury. We exclude the 

rr.iscellaneous grouping because it contains cases that ordi~arily do not 

gc before a jury for resolution. We also exclude the unknown group of 

case types since we can not say with any certainty what ma==ers are 

being litigated or even if they are ones with the potential of being 

de=ided by a jury. We do not break out the Alabama data i~to case type 

ca~egories finer than torts or financial injuries because we cannot 

c:early assign many of these cases to categories that mirror our work in 

t~is report and in other ICJ analyses of jury verdicts. 

We selected only those cases in the database that we~e recorded as 

having been decided by a jury verdict and in which the successful party 

was k.nown. It should be noted. however. that the counts 0= trials 

~~esented herein will undoubtedly differ from published n~7~ers of 

yearly jury trial counts in the state of Alabama. To maxi=.ize 

co~parability with our work in other states, we made a nur~er of 

s~jective decisions. 3 

lAs we have done with our other jurisdictions, cases ?~esenting 
'~ybrid' case types with elements of both financial injury and tort (for 
example. contractual disputes with allegations of bad fait~ or fraud) 
we=e considered to be financial injury cases. 

2Looking only at cases where the final court action ~as indicated 
tc be disposition by jury verdict. torts constituted 65.9 pe~cent of all 
ve~dicts. financial injury cases were 21.1 percent of all cases, 
miscellaneous 7.4 percent. and unknown 5.6 percent. 

3The Alabama data differ from the other states in ou~ database in 
o~e important way. In a very few cases. the judge will alte~ or adjust 
t~e jury verdict. The Alabama database verdicts reflect these 
postverdict adjustments of the judge. which we have not included in the 
o~~er states in our data base. However. like our other ju=isdictions, 
t~e Alabama data do not contain post-appellate changes nor do they 
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1. We dropped all mat~ers where the relief soug~~ or granted was 

e~itable in nature (declaratory relief, injunctions, ex~raordinary 

w=its, etc.) and appeals from either a lower court or an administrative 

agency since such actions are not heard by juri~s. 

2. Juries in the state of Alabama can award mone:ary damages in 

one of two ways: either as compensatory and/or punitive damages or as 

an undistinguished general award. While the size of a general award may 

be influenced by the same factors that go into the calculus for punitive 

award creation (outrageous conduct of the defendant, a desire to set an 

example, the need to deter like conduct in the future, etc.), our 

database does not indicate whether a punitive award would have been 

granted but for the decision to employ a general verdict scheme. -We use 

such awards as evidence of a plaintiff win and of total dollars awarded 

bu: cannot use them conclusively in our analysis of punitive damage 

incidence and size. Instead, we first assume that all general damage 

awards are punitive in nature and analyze the data. We then assume that 

~he general awards are all compensatory in nature and analyze the data 

again. From these analyses we create a range for punitive damage award 

sta~istics in Alabama. 

3. Actions for wrongful death in the state of Alabama also present 

a u~ique challenge. An award for wrongful death is characterized by 

sta~e law as a ·punitive- damage award, regardless of the nature of the 

defendant's conduct. For purposes of comparison with jury verdicts from 

o~her states, we attempted, to the extent possible in the Aoe database, 

to identify any action for wrongful death damages. In turn, in any 

instance where a wrongful death action yielded an award for punitive 

damages, we shifted such dollars to the compensatory award field. 

4. On first analysis, the dataset provided conflicting information 

regarding the victorious party in the action. In some cases, the 

plaintiff was indicated as the winning party, but no relief was granted. 

~iscussions with court staff indicated that the field used to designate 

~he winning side was more reliable for determining the victorious party 

~han the fields for the amounts awarded. Our review of a sample of 

reflect any private settlements between the parties af:er the verdict is 
received. 
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cases where we had independent evidence 0: the amou~~s awardee supported 

~~~s conclusion. Accordingly, our counts of Mwho won-who lost- come 

:~o~ the field reflecting the party receiving the judgment (present in 

every one of our selected verdicts) but our numbers of total dollars 

awa~ded are de~ived only from those records with known dolla~ amounts. 

SAHPLmG METHODOLOGY AND WEIGBTmG 

No sampling was performed on the data received from the 

h~~inistrative Office of the Alabama Courts. 

OVERALL ANALYSl:S OF JtlRY VERDICTS IN ALABAMA 

The end result of our selection process was a total of 2,027_jury 

ve~dicts (1,572 torts and 455 financial injuries). The AOC database has 

b~e~ in operation since the early 1990s but full and consistent 

~=~lementation of the statewide judicial information system did not take 

p:ace until later years, mostly", in 1995 and 1996 (see Table B.l). 

Table B.l 

Alabama Jury Trial Verdicts by Year 
and Case TYPe 

Year/Case Financial 
'lYPe Torts lnju~ Tota~ 

1993 87 30 117 

1994 298 107 405 

1995 455 133 588 
1996 563 150 713 

1997 169 35 204 
Total 1572 455 2027 

Overall, plaintiffs won more often than defendants. In tort 

t~~als, plaintiffs won slightly less frequently, but in financial injury 

t~~als, plaintiffs won considerably more often than defendants (see 

Ta:ole B.2). 
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Tabl.e B.2 

Al.abama Jury Trial verdicts by Award Type 
and Case Type 

Financial 
Aware Type/Case Type Torts Iniu;y '!'o~a! 

Defense Verc.ic:t 797 133 930 

Plaintiff Ve=diet. 775 322 1Q9' 

?uni:.ive Aware 27 S2 7S 

Total lS72 455 2027 
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