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ETUDY SHOWS IMPORTANGE OF FINANCIAL CABES IN PUNITIVE DAMAGES DEBATE
PERSONAL INJURIES GET THE HEADLINES BUT ONLY HALF OF THE PUNITIVE AWARDS

WASHINGTON, D.C., June 16 — Although personal Injury dlsputes— for exampls, those
cencerning usbestos or medical devices—have dominated the long—running cabata over tort reform and
punitiva damages, a now study from RAND's Institute for Clvil Justice finda that abaut haif of all punitive
awards by civil [uries In state trial courts involve financial Injuries erising trom contractual or commorclal
relationships rather than instances of bodlly harm.

Punltive damag.e awards of any kind are relatively Infrequernt events, for the most part, oceurring In
less than 4 percent of all oivil jury verdicts, according to previous ICJ researoh. Howaver, in financlal Injury
caces thare (s & 1 In 7 chance of a punitive award, and those awarnds represant a large share of the total
damages. Spaclfically, punitive dameges account for moma than halt the total damages awarded in &all
financial Injury cases, Including those casas in which there is no punitive award,

The study, by Erk Moller, Nichoias M. Pace and Stephan J. Carroll, is the first ¢close analysis of
trends and patterna in punitive awards for financial Injures. 1t comas as Congress s considaring limiting
punitive gwargs (many states aiready have caps in place ana other states are welghing them) and Includes
estimates of tha effects of capping punitive camage awards at some multiple of compensatory damages.

Carroll Is schaduled to disousa the findings at a futhcoming hearing of the Senate Judiciary
Commiites.

Thie research draws on a unique ICJ jury verdict datubasa that covars punitive damage cages during
tha period 1885-1084 in Celifornia; Nuw York State; Conk County, llllncls (Chicage); the St. Louts
metropolitan arwa; Hams County, Texas (Mouston); and during the pericd 1992~1897 In Alabama. The
Jurisaictions reprasent a diverse sample of legal standards, atlitudes and behavior, geogiaphic [ocations, and
demographics, and collactively account for about a quarter of the U.S. population.

- More -
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Kay findlngs (in 1882 dollars throughout): -

Excluding Alabuimy, punilive damages were awarded in about 14 percant of gl financiai injury
verdicts in these jurisdictions, with most awarde coourring in Insurance, employment, and real
property dlsputes, in that urder. The average (msean) award rangéu trom $2.1 mililon in real property
cases to §7.8 mililon In Insurance cases. Punitive damage awards tend to be larger, relative to the
compenaatory award, In insurance casses than in other types of financial Injury cases.

In Alabama, punitive damages wara awarded In 17 to 32 paroent of financial injury verdicts with an
average award of $540,000 Lo $943,000, _

In the jurlsdietions studied, punitive damages were awarded most often In Alabama, Callfornia, and
Harris County; average awards ware considerably highar in California, Cook County, and Harris
County. ‘

Excluding Alabama, for which data on pre~1992 awards are not avallable, the totat numbarof
punitive awards In financial injury cases gcroes all the jurisdlotions deoreased between the periods
1985~19089 and 19301894, both ubsolutely and s & percantage of the overall humbar of financial
injury Jury verdicts. Howevar, the average eward amount rose from $3.3 million to $7.6 million
between thesa periods and punitive damages as a parcentage of all damages increasad from about
44 parcent to aimost 80 parcant,

in Alabama, punitive damages make up 80 to 86 percent of all damages awarded in financtal injury
vendlcts, a consldarably highar parcentage than slsewhers.

Cepzon punltlslre damage awards would have had substantial elfects on the cases studiad.
Excluding Alabama, it punitiva damage awards had been capped at the amount of compenaatory
damagas, the total punitive damages awarded would have been reduced by 66 parcent. Tha
corrésponding figura far Alabama would have been 80 pareont. Higher cape would have had
smallar, though etill substantial, effects: A cap at three tirmes compensatory damages would have '
reduced the amount of punitiva damages awardad !n the non-Alabama cases by 40 poroent and
would have raduced the amount of punitive damages awarded in the Alabama cases by 82 parcent,

The study was tunded by a grant from the American Council of Life Insurance and by Insttute for

Civil Justice cor funds.

RAND Is a privats, not—=for-profit organization thal helps improve public poilcy through research and

analysis. The Institute tor Civil Justice |s devoted to objective, non—partisan, empirically-based anatyses of
ohvii justioa peficy.

##
The exsoutive summary of Punitive Damages in Financlal Injury Jury Verdicts |5 avallable now. See

the directions at s 1op of this news raleasa. Pre-publication copies of the tull report previding detailed
resuits are available to the media on requeat.



MR-889-ICJ

Punitive Damages in
Financial Injury
Jury Verdicts

Executive Summary

" Erik Moller, Nicholas M. Pace,
Stephen J. Carroll

RAND Institute for Civil Justice

Prepublication Copy



This study was supported by a grant from the American Council of Life Insurance and
by Institute for Civil Justice core funds.

. © Copyright 1997 RAND

All rights reserved. No part of this book may be reproduced in any form by any
electronic or mechanical means (inciuding photocopying, recording, or information
storage and retrieval) without permission in writing from RAND.

RAND is a nonprofit institution that helps improve public policy through research and
analysis. RAND'’s publications do not necessarily reflect the opinions or policies of its
research sponsors. ‘

Published 1997 by RAND
1700 Main Street, P.O. Box 2138, Santa Monica, CA 90407-2138
RAND URL: http://www.rand.org/
To order RAND documents or to obtain additional information, contact Distribution
Services: Telephone: (310) 451-7002; Fax: (310) 451-6915; Internet: order@rand.org



PREFACE

L)

Studies of civil jury verdicts have been a prominent feature of the Insti-
tute for Civil Justice’s research agenda since the Institute’s inception.
This work has included the creation of a database for the analysis of jury
verdicts and descriptive and analytic studies of verdict trends.

Our current research extends the jury verdict work in two important
ways: First, it provides additional detail about punitive damage awards
in financial injury cases in our existing database. Second, the database

has been extended to include verdicts reached in Alabama from 1992 to

1997,

This study should be of interest to organizations, legal practitioners, and
policymakers concerned with trends in civil justice and with civil justice
reform. In light of the diversity of these audiences, we present our study
results in two forms. This volume summarizes our methods and find-
ings. The details are contained in Erik Moller, Nicholas M. Pace, and
Stephen ]. Carroll, Punitive Damages in Financial Injury Jury Verdicts,
MR-888-1C], 1997.

For more information about the Institute for Civil Justice contact:

Dr. Deborah Hensler, Director
Institute for Civil Justice

RAND

1700 Main Street, P.O. Box 2138

Santa Monica, CA 90407-2138

TEL: (310451-6916

FAX: (310)451-6979

Internet: Deborah_Hensler@rand.org

A profile of the IC], abstracts of its publications, and ordering informa-
tion can be found on RAND's home page on the World Wide Web at
http:/ /www.rand.org/centers/icj.

idi



o = 7 = iii
Background. . ......cciiiiiiiiiiiirtsrscerirrertrannrteasaanastaanraas
The Deterrent and Shadow Effects of PunitiveDamages ............c0c0vucennn 2
TheDataUsedinThisStudy .....cvcveenerniietnnnneinirneisoransnnnanas 4
Punitive Damage Awards in Financial Injury Verdicts in California, Cook County,
Harris County, the St. Louis Metropolitan area, and New York: 1985t01994 ...... 6
Variation in Financial Injury Punitive Damage Awards Between Major Types of
Disputes. . oottt it ettt ittt it it e, - 6
Variation in Punitive Awards Between Jurisdictions .........covocrvreennnn. ]
Variation in Punitive Damage AwardsoverTime ............ccvivennnnn.. 10
More Detailed Analyses of Punitive Awards in Financial Injury Cases .......... 11
Estimated Effect of Caps on Punitive Damage Awards . . .......oveveenneennnan. 12
Punitive Damage Awards in Alabama: 1992101997 . ......cvveeennanennennnn. 14



BACKGROUND

+

Punitivé damages lie at the heart of the controversy about the civil justice
system and have been the focus of reform efforts at both state-and local
levels of government. Many argue that punitive damages have become
an unpredictable feature of the legal landscape, imposing burdens on
business that are out of proportion to the alleged wrong-doing. Others
counter that punitive damages are necessary to punish and deter
egregious behavior and that amounts awarded are reasonably related to
corporate behavior.

Previous research conducted by the Institute for Civil Justice (ICJ), based
on jury verdicts from 1985 to 1994 in 15 jurisdictions across the country,
documented that, in general, punitive damages are rare events. They are
awarded in less than 4 percent of all verdicts; however, the average
punitive award amount was more than $1 million in many of the
jurisdictions examined (Moller, 1996).

This earlier research also established that within certain case types,
punitive damages occur relatively more often. In particular, almost half
of all punitive awards were made in cases in which the damages were
financial, rather than personal in nature. These verdicts, which we call
financial injury verdicts to distinguish them from personal injury verdicts,
comprise disputes arising from contractual or commercial relationships
including, for example, disputes arising from insurance or employment
contracts or from unfair business practices.

Little detailed information has been available about financial infury cases.
To provide an empirical basis for the ongoing debate about punitive
damages, we draw on the IC]’s jury verdict database to describe the
number of punitive damage awards in financial injury cases in selected
jurisdictions during the period 1985 to 1994 and to examine patterns in
these awards. We provide a separate analysis of jury verdicts reached
from 1992 to 1997 from all of Alabama. Because caps on punitive
damages are a prominent feature of many reform proposals, we also
estimate what percentage of the financial injury punitive awards in our
database would have been affected by caps of various sizes and how the
caps would have affected the total amount of punitive damages awarded
in such cases.

Our earlier research
documented that
punitive damage
awards are rare,
and almost half
occur in financial
injury cases.



Despite their rarity,
jury verdicts send
important signals
to users of the civil
justice system.

THE DETERRENT AND SHADOW EFFECTS OF
PUNITIVE DAMAGES . '

Most civil disputes are resolved by the parties without recourse to a law-
suit, and most of the civil cases in which a lawsuit is filed never reach a

.jury. However, even though they are rare, jury verdicts are important.

Juries decide cases totaling billions of dollars annually. But the dollars
that are awarded by juries are only one aspect of the influence of jury
verdicts. Although the award is important to the parties in a case, the
signals that awards send to the rest of society may have a far greater in-
fluence on our nation’s social and economic well being.

Jury verdicts have both a deterrent and a shadow effect. The jury’s deci-
sion in any particular case indicates the potential costs of engaging in be-
haviors similar to the defendant’s. Jury verdicts thus set standards that
can influence behavior and, by deterring unduly risky behavior, affect
the financial and personal risks we impose on each other. At the same
time, the jury’s decision in any particular case indicates the potential
outcome of any similar dispute. Jury verdicts thus cast shadows that
influence claiming and settlement behavior, ultimately affecting the mix
of cases that future juries will see and, coming full circle, the outcomes

. and precedents that will guide system participants in the future.

Legal theorists have observed that awards of compensatory damages
have both deterrent and shadow effects. In principle, individuals and
organizations involved in activities that can result in harm can learn
from their own experiences and from those of other similarly situated
parties, both the likelihood that they will be found liable for someone’s
losses and the likely size of those losses. They can adjust their behavior
with a view toward the expected cost should someone claim that they are
liable for harm. And, if a claim is brought, those expectations provide
the parties a basis for negotiating a reasonable settlement.

But the deterrent and shadow effects of punitive damage awards may be
far stronger and, thus, more significant, than the corresponding effects of
compensatory awards. Punitive damages are designed to punish a de-
fendant for grossly inappropriate actions and, in so doing, to deter future
such actions by signaling that their consequences can be severe. Because
punitive damages are awarded in a fraction of all verdicts, they are less
frequent, and thus less predictable, than compensatory awards. And, be-
cause punitive damages can be many times the compensatory award
(though some states have imposed limits on punitive damages in some
types of cases), their size is less predictable. Individuals and organiza-
tions may find it more difficult to develop expectations as to both the
kinds of behaviors that will result in a punitive award and the amount of
any such award.



The effects of punitive awards on individuals’ and organizations’ behav-
iors will depend on how they weigh the uncertainties of a punitive
award. Critics of the current system, for example, argue that the risk of a
very large punitive award sometimes drives defendants to settle cases in
which they believe the claim is not meritorious, or to settle meritorious
claims for far too much.

How are business decisionmakers and litigants likely to respond to the
risks of punitive damage awards? The literature on risk perception and
management in business decisionmaking suggests that in assessing risks,
most business decisionmakers focus on worst-case scenarios and will go to
great lengths to avoid exposing their companies to very large financial
losses or potential bankruptcy (March and Shapira, 1987)

Previous IC] work (Garber, 1993) emphasizes that the nature of the
worst-case scenario differs across industries. For example, for medical
products, mass torts are very salient, and companies could be liable for
punitive damages in many different cases. In contrast, in the automobile
industry, the worst-case scenario might involve adverse publicity trig-
gered by punitive damage awards, consequent loss of sales and company
reputation, and responses of safety regulators. Punitive awards are im-
portant from this perspective because the presence of a punitive award
increases the likelihood that newspapers and other media will report on
a verdict and trigger such adverse publicity (Garber, work in progress).

Because there are differing perspectives about which features of punitive
damage awards are most likely to influence decisionmakers and litigants,
we report multiple measures of punitive damage awards. The mean
award may be important because it is, in a statistical sense, the amount a
defendant could expect to pay if a jury made & punitive award. The
median award is important because the odds are exactly equal that a
given punitive award will be greater than or less than the median
. punitive award. The 90th percentile award captures the worst-case
scenario.

Perspectives differ
on how punitive
awards affect
decisionmaking.

We report a variety
of descriptive
measures to reflect
these differing
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This study uses
data on jury
verdicts in
California; New
York; Cook County,
Hllinois; the St.
Louis, Missouri,
metropolitan area;
Harris County,
Texas; and
Alabama.

‘THE DATA USED IN THIS STUDY

1

The ICJ’s jury verdict studies are supported by a unique jury verdict

database constructed by the Institute over the past 15 years. This study

focuses on data collected from 1985 to 1994 in jurisdictions constituting a

diverse sample of geographical locations, population, growth, and in-.
come. The jurisdictions include all state trial courts of general

jurisdiction in the states of California and New York; Cook County,
Ilinois (Chicago); the St. Louis, Missouri, metropolitan area; and Harris

County, Texas (Houston).! The states in which these jurisdictions lie

differ on important legal standards relevant to punitive damage awards,

including limits on punitive awards, specification of the type of behavior

that can warrant a punitive award, and different burdens of proof that

must be met for a punitive award to be made. Variation in laws between

states may explain some of the variation in jury verdict outcomes that we

observe.

For all financial injury verdicts in which punitive damages were
awarded, we identified the particular type of dispute that led to the
punitive damage award and added information about the parties, their
relationship to each other, and the industrial sector in which the dispute
arose.

We suppiement data from these jurisdictions with information obtained
from the Administrative Office of the Alabama Courts for verdicts
reached in that state’s trial courts of general jurisdiction during the pe-
riod 1992 to 1997. Because these data differ in important ways from the
data in the IC] database, we report the Alabama data separately.

Overall, about one-quarter of the U.S. population (1995) lives in the
jurisdictions included in this study.

It is important to keep the following facts in mind when interpreting jury
verdict data:

e Cases tried to verdict may not be representative of all claims filed.
Many claims are settled before reaching trial.

¢ The pattern of civil jury outcomes in any year or jurisdiction reflects
the mix of cases tried to verdict in that year or jurisdiction, as well as
jury decisions. The mix of cases may reflect changes in court juris-
diction, legal rules, and system user behavior.

Iwe omitted ane very large financial injury verdict from Harris County—an award of
more than $12 billion dollars, more than $2 billion of which was punitive—because it
would have strongly atfected many descriptions of the data. The next largest verdict in cur
database was less than cne-fortieth the size of this verdict.



¢ A substantial fraction of jury awards are reduced after verdict by
tria] or appellate court action or by settlement. :

* We cannot assume that the patterns observed in one jurisdiction w;ll
be replicated in any other specific jurisdiction.

For all these reasons, jury verdict data are probably a more useful indica-
tor of the signals that attorneys and potential claimants receive from the

civil justice system than of the underlying dynamics of jury behavior.



PUNITIVE DAMAGE AWARDS IN FINANCIAL INJURY
VERDICTS IN CALIFORNIA, COOK COUNTY, HARRIS
COUNTY, THE ST. LOUIS METROPOLITAN AREA,
AND NEW YORK: 1985 TO 1994

"To put our discussion of financial injury verdicts in perspective, we first
analyzed punitive awards in all verdicts in California; Cook County,
Illinois; Harris County, Texas; metropolitan St. Louis; and New York.

' We found patterns of punitive damages similar to those that emerged in

our prior studies. Of the approximately 1,300 punitive damage verdicts

in the database, about 50 percent occurred in financial injury verdicts.

To describe trends in financial injury punitive damage awards, we used
the following descriptive measures:

¢ The number of punitive damage awards, the percentage of all ver-

. dicts (including defense and plaintiff victories) in which punitive

damages were awarded, and the proportion of the total amount of
damages awarded in all cases that was punitive.

¢ _ The punitive award amount: The mean award (arithmetic average)
and the median award (typical award because half the award
amounts lie above and half below it) to provide measures of central
tendency, and the 90th percentile (10 percent of the awards lie above
this amount) to provide information regarding extremely high award
amounts.?

* The relationship between amount of compensatory damages and
amount of punitive damages because the policy debate often focuses
on this relationship. We calculate the ratio of punitive damages to
compensatory damages for each case. A ratio of 1.0 means that
punitive and compensatory damages were equal for that case. A
ratio of greater than 1.0 means that punitive damages were higher
than compensatory damages for that case. A ratio less than 1.0
means that punitive damages were lower than compensatory
damages for that case. We focus on the median of the distribution of
all these ratios.

VARIATION IN FINANCIAL INJURY PUNITIVE DAMAGE
AWARDS BETWEEN MAJOR TYPES OF DISPUTES

To link our analysis more closely to the policy debate over punitive
damages, we categorized the financial injury cases in our database to

2To control for inflation, we converted all award amounts to 1992 dollars,



reflect case types frequently menﬁoned in that debate. The categories we
used in our analysis are shown in Table 1. :
As Table 2 shows, in the jurisdictions we analyzed, punitive damages  Punitive damages

were awarded in 14 percent of all financial injury verdicts. Most of the  were awarded in 14
punitive awards occurred in insurance, employment, and real property ~ Percent of all

Sfinancial injury
disputes. verdicts. The
average punitive
Table1l auwnrd was about $5
TYPES OF DISPUTES IN OUR SAMPLE million.
Types of Dispute Definition
Insurance Disputes involving the existance, interpretation, or
performance of an insurance contract.
Employment Disputes arising out of an employee-employer relationship. -
Saecuritias Disputes arising out of the sxistence ¢f a security
. instrumant, including stocks, bonds, and other instruments
of finance or ownership. includes shareholder derivative
suits,
Real property Disputes arising out of the sale, lease, or improvement of
real property.
Other contract An aggregate of many types ot contractual disputes othar
than those identified above.

Other commercial ‘Fitwmmhﬁmycasesar!sinuanofmcnml

relaticnships batween the parties. Largely antitrust and
unfair business practice.

Table 2

VARIATION IN PUNITIVE AWARDS IN FINANCIAL INJURY CASE

TYPES (1985 TO 1994)

Number Punttive
of Awards as % Punitive Damage Awargls (£1892)

Punitve of Number of #0th
Type of Dispute  Awards Verdicts Mean Median Percentile
insurance 134 13 7,833,676 652,000 13,572,000
Employment 125 17 2,689,033 194,180 2,060,200
Sacurities 6 21 30,269,389 1,220,080 174,342,000
Real proparty 113 12 2,110,888 94,700 2,048,000
Other contracts 258 15 6,283,804 277875 8,423,360
Othar commercial 1" 36 1,654,966 856,470 3,370,840
Ovaralt 647 14 5,344 876 __250,000 6,223,400

Because there are 0 few cases in the securities and other commercial categories,
we do not believe statistics for these case types necessarily reﬂect cases not in our

database.



Punitive damages

represent more than

half of total
damages in
financial injury
verdicts.

The overall median
ratio of punitive to
compensatory
awards is 1.4,
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Punitive damage award amounts were often high in these cases. The

mean punitive awards varied from $2.1 million to-$7.9 million, with an - -

overall mean of §5.2 million. (We exclude securities and other commercial
cases because we have so few data point.) The overall 90th percentile
award amount was $6.2 million.

Given these large award amounts, it is not surprising that punitive dam-
ages represent a large portion of the total amount of damages awarded in
these case types. As Figure 1 shows, punitive damages represent more
than half of all the damages awarded overall, including those cases in
which there was no punitive award and more than 60 percent in
insurance and securities cases. '

The relationship between the amount of punitive and compensatory
damages awarded in any given case has been prominent in the policy
debate, and some federal and state judiciaries and legislatures use the
amount of compensatory damages awarded as one factor in judging the
reasonableness of the punitive award. We use the ratio of punitive dam-
ages to compensatory damages for each case to explore the relative size
of punitive damage award amounts for these case types.

Figure 2 shows the median of this ratio for each type. The highest me-
dian ratio is found in insurance verdicts, where punitive awards are
almost four times compensatory awards. The overall median ratio is 1.4.

100

Percent

i . 4

insurance Employ-
meant

Figure 1—Punitive Damages as a Percentage of Total Award Amount



Median ratlo

Other
comm.

Overall

Secur-. Real prop. Other
ties ’ contracts

Figure 2—Median Ratio_of Punitive Award to Compensatory Award

VARIATION IN PUNITIVE AWARDS BETWEEN JURISDICTIONS

As Table 3 shows, punitive damages are awarded more often in Cali-
fornia and Harris County than in the other jurisdictions in our database.
Punitive damages are awarded in about 20 percent of all financial injury
verdicts in California and in 14 percent of all financial injury verdicts in
Harris County.

Tabie 3

VARIATION IN PUNITIVE AWARDS IN FINANCIAL INJURY CASE
TYPES BETWEEN JURISDICTIONS (1985 TO 1994)

Punitive
Number Awards as
of % of Bunitive Damage Awards {$1892)

Jurisdiction Punitive  Number of . 20th

Awards Verdicts Maan Median Parcentile
California 429 21 5,844,685 355,800 7.210,700
Cook County 17 4 3,233,558 250,000 3,000,000
Harris County 130 14 6,668,497 206,314 8,335,000
St. Louis Matro.

area 55 7 a57.229 37,050 592,800

New York 16 4 567,579 55,127 3,755,500
Overall 647 14 5,344 876 __ 250,000 6,223 400

Punitive damages
are awarded most
uently in
California and
Harris County.



The number of
punitive awards has
fallen between the
two periods of our
study.
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Median ratio

Hanis St Louis NY Overall
County, MO met.
T area

. Figure 3—Median Ratio of Punitive Award to Compensatory Award
in Different Jurisdictions

Award amounts vary across jurisdictions. The mean punitive damage
award is considerably higher in California, Cook County, or Harris
County than in New York or the St. Louis metropolitan area. And in the
former three jurisdictions, punitive damages represent more than half of
total damages awarded.

Although the ratio of punitive award to compensatory award also varies
across jurisdictions, the pattern of variance is different (Fig. 3). The St.
Louis metropolitan area, which has the lowest median, mean, and 90th
percentile punitive awards, has a higher median ratio of punitive award ,
to compensatory award than either California or Harris County. '

VARIATION IN PUNITIVE DAMAGE AWARDS OVER TIME

We examined the entire population of financial injury verdicts in our
database for each of the five-year periods 1985-1989 and 1990-1994. The
number of punitive awards has decreased between these periods, both in
absolute numbers and as a percentage of the overall number of verdicts.
Punitive damages were awarded in about 16 percent of all financial in-
jury verdicts in the 1985-1989 period and in about 13 percent of all fi-
nancial injury verdicts in the 1990-1994 period. This change reflects the
facts that plaintiffs are winning at a slightly lower rate, and given that



they have won the case, plaintiffs are also being awarded punitive dam-
ages at a slightly lower rate as well.3

However, the mean award amount increased from $3.4 million to 57 6

million between these two periods. In addition, punitive damages repre-
sent a larger portion of all damages awarded, rising from about 44
percent of all damages awarded in the 1985-1989 period to slightly less
than 60 percent of all damages awarded in the 1990-1994 period.

In contrast, the median ratio of punitive damages to compensatory dam-

-ages fell over the two periods from 1.5 to 1.2, indicating that there is an
increase in the number of punitive damage awards in which the amount
of punitive damages awarded is small relative to the compensatory
damages awarded.

MORE DETAILED ANALYSES OF PUNITIVE AWARDS IN
FINANCIAL INJURY CASES

In the technical volumne that is a companion to this executive summary,
we provide more detailed analyses of punitive awards in financial injury
cases. In particular, we describe trends in punitive awards in the four
" types of financial injury cases in which these awards occur most fre-
quently—insurance, employment, real property, and other contracts. We
examine patterns in punitive awards according to the legal theory em-
ployed in these disputes. And we compare differences in awards de-
pending on whether the plaintiff was an individual or a government,
business, or other entity.

* 3The question of whether these changes reflect changed jury behavior or changes in
plaintiffs’ and defendants’ litigation strategies, which, in turn, changed the mix of cases
going to verdict, is beyond the scope of this analysis.

But the average
award has risen, as
has the portion of
all damages

represented by

11



We estimated how
caps on punitive
awards would

the financial injury
punitive awards in
our database.
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ESTIMATED EFFECT OF CAPS ON PUNITIVE - i
DAMAGE AWARDS )

Many states have aiready approved caps on punitive damage awards,
and similar measures are being considered in other states and at the fed-
era) ievel. To provide some context for the policy debate, we estimated
what the effects would have been of imposing caps on the existing
financial injury punitive awards in our database from California, Cook
County, Harris County, metropolitan St. Louis, and New York. 4

The caps we analyzed are different multiples of the compensatory dam-
ages awarded in the case. We chose multiples of one through five and
ten—an array of proposals that spans legislative efforts in many states.

If punitive damages had been capped at the amount-of compensatory
damages in each case, 60 percent of all punitive awards would have been
affected, and the total amount of punitive damages awarded in these
cases would have been reduced by roughly 65 percent. If caps had been
imposed at higher levels, fewer awards and a smaller percentage of the
damages awarded would have been affected. For example, a cap of
three times compensatory damages would have affected the punitive
damage award in about one-third of all the financial injury punitive
" awards and decreased the total amount of punitive damages awarded by

40 percent.
Table 4 displays our estimates of the effects of caps on the pumtlve
damage awards in our database.

Table 4
EFFECT OF CAPS ON PUNITIVE DAMAGES IN FINANCIAL
INJURY VERDICTS
Lovet of Limit Number of Percent of Decroase of
{mutiples of Punitive Punitive Decrease of Aggregats
compensatory Awards Awards Aggregate Total  Punitive Award
damanes} Affectod Affoctad Award (percant) {porcent)
1 388 60 43 66
2 280 43 M4 51
3 219 34 27 40
4 184 28 2 33
5 168 26 19 27
10 102 16 10 _12

4Since1987.}I|ixﬁsCmmtyhnsmppcdpmuﬁvednmagesatthegmaberoffuurtimes
compensatory damages or $200,000 except in cases of malice or intentional tort.

, for Harris County our estimate is the effect of imposing caps beyond the
already in place. =P
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Were such caps to be imposed, the future experience in the states in our
database would not necessarily reflect these estimates. Legislation im-
posing caps would also affect claiming and settlement behavior. In addi-
tion, if juries were aware of caps, they might take limits on punitive
damages into their calculations of compensatory damages.

These estimates do
not take account of
how caps would -
change claiming,
settlement, or jury
behavior.
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PUNITIVE DAMAGE AWARDS IN ALABAMA:
1992 TO 1997

The incidence and size of punitive damage awards in Alabama has fig-
ured prominently in the national debate over punitive damages, but
heretofore little systematic information has been available about such
awards in that state. We analyzed data describing verdicts reached in
Alabama’s trial courts of general jurisdiction from 1992 to 1997.

We estimate that the percentage of all financial injury verdicts in which
punitive damages were awarded in Alabama is between 17 and 32 per-
cent during the period 1992 to 1997.5 To put this range in perspective, in
the other jurisdictions we found a low of 4 percent (in New York) and a
high of 21 percent (in California). In Alabama, punitive damages repre-
sented between 80 and 86 percent of all damages awarded in all financial
injury verdicts.

As with the other states in our database, punitive damage awards in Al-
abama can be quite high. The mean punitive damage award is between
$540,000 and $945,000; the 90th percentile award is between $947,000 and
$1.9 million.

The median ratio of punitive damages to compensatory damages in Al-
abama is somewhat over 5; this compares to 0.5 to 2.5 in the other
jurisdictions studied. These data suggest that in Alabama punitive
damages are awarded more often and are higher in any given case
relative to compensatory damages than in the other jurisdictions in our -
database.

We also estimated the effects of a range of caps on punitive damage
awards in the Alabama data.® Because we cannot determine how this
statute affects litigant and jury behavior, our estimates must be read with
caution.

5We;:vre.sentourresultlforAlabnmaasnrnngebecm.lsesmne “general awards” are
reported as a jump sum, without distinguishing what portion, if any, is a punitive award.
The lower number in our estimated range of 17 to 32 percent assumes that the awards are
entirely compensatory: the upper number assumes that they are entirely punitive.

6Alabnmalawlimhspm\luvedamnguw$?50m unless the defendant has exhibited
a pattern or practice of intentional wrongful conduct involving actual malice or libel,
slander or defamation.
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We estimate that a cap at the level of compensatory damages would have

affected approximately 80 percent of the punitive awards in Alabama

and would have reduced the total amount of punitive damages awarded
by about 90 percent. A cap at three times compensatory damages would
have affected the punitive damages awarded in 60 percent of the
punitive damage awards in financial injury cases in Alabama and
reduced the total amount of punitive damages awarded in these cases by
82 percent. In our estimates, we assumed that all general awards were
compensatory. Had we assumed that they were in part or entirely
punitive in nature, the effect of caps would have been larger.

Onir estimates
suggest that caps
would dramatically .
affect punitive dam-
age awards in
Algbama.
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PREFACE

Studies of civil jury verdicts have been a prominent feature of the
Institute for Civil dustice's-research agenda since its inception. This
work has included the creation of e database for the analysis of jury
verdicts andldescriptive and analytic studies of verdict trends.

Our current research extends our jury verdict work in two
significant directions: First, it providés additional detail about
punitive damage awards in cases in our existing database in which the
plgintiff complains of financial injuries--cases in which punitive B
damages are awarded relatively more frequently than in other types of
cases. Second, the database has been extended to include verdicts
reached in Alabama from 1992 to 1587.

This study should be of interest to organizations; attorneys, and
pelicymakers concerned with trends in civil justice and with civil
justice reform. In light of the diversity of these audiences, we
pPresent our study results in two forms. This volume provides the
details of our analysis and methods. A summary of our findings is
contained in Erik Moller, Nicholas M. Pace, and Stephen J. Carroll,
Punitive Damages in Financial Injury Jury Verdicts: Executive Summary,
MR-889-ICJ, 1997.

For more information about the Institute for Civil Justice contact:

Dr. Deborah Hensler, Director
Institute for Civil Justice

RAND

1700 Main Street, P.0O. Box 2138
Santa Monica, CA..90407-2138

TEL: (310)451-63816

FAX: (310)451-6879

Internet: Deborah_Hensler@rand.org

A profile of the ICJ, abstracts of its publications, and ordering
information can be found on RAND’s home page on the World Wide Web at

http://www.rand.org/centers/icj.
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SUMMARY

BACRKGROUND

Punitive damages lie at the heart of the controversy about the
civil justice system and have been the focus of reform efforts at both
s-ate and local levels of government. Many argue that punitive damages
have become an unpredictable feature of the legal landscape, imposing

wrdens oﬂ business that are out of proportion to the alleged wrong-
doing. Others counter that punitive damages are necessary to punish and
dezer egregious behavior and that amounts awarded are reasonably related
to corporate behavior.

Previous research conducted by the Institute for Civil Justice
($CJ), based on jury verdicts from 1985 to 1994 in 15 jurisdictions
across the country, documented that, in general, punitive damages are
rare events. They are awarded in less than 4 percent of all wverdicts;
however, the average punitive award amount was more than $1 million in
many of the jurisdictions examined {Moller, 1936).

This earlier research also established that within certain case
tyopes, punitive damages occur relatively more often. 1In particular,
aimost half of all punitive awards were made in cases in which the
damages were financial, rather than personal in nature. These verdicts,
which we c¢all financial injury verdicts to distinguish them from
personal injury verdicts, comprise disputes arising from contractual or
coomercial relationships including, for example, disputes arising from
insurance or employment contracts or from unfair business practices.

Little detailed information has been available about financial
irzjury cases. To provide an empirical basis for the ongoing debate
about punitive damages, we draw on the ICJ's jury verdict database to
describe the number of punitive damage awards in financial injury cases
in selected jurisdictions during the period 1985 to 1994 and to examine
patterns in these awards. We provide a separate analysis of jury
verdicts reached from 1952 to 1297 from all of Alabama. Because caps on

punitive damages are a prominent feature of many reform proposals, we



aliso estimate what percentage of the finmancial injury punitive awards in
our database would have been affected by caps of various sizes and how
the caps would have affected the total amount of punitive damages

awarded in such cases.

TEE DETERRENT AND SHADOW EFFECTS OF PUNITIVE DAMAGES

Most civil disputes are resolved by the parties without recourse to
a lawsuit, and most of the civil cases in which a lawsuit is filed never
reach a jury. However, even though they are rare, jury verdicts are
important. Juries decide cases totaling billions of dollars annually.
But the dollars that are awarded by juries are only one aspect of the
infiuvence of jury verdicts. Although the award is_ important to the
parties in a case, the signals that awards send to the rest of society
may have a far greater influence on our nation’s social and econcmic
well being. i

Jury verdicts have both a deterrent and a shadow effect. The
jury’'s decision in any particular case indicates the potential costs of
engaging in behaviors similar to the defendant’‘s. Jury verdicts thus
set standards that can influence behavior and, by deterring unduly risky
benavior, affect the financial and personal risks we impose on each
other. At the same time, the jury’'s decision in any particular case
indicates the potential outcome of any similar dispute. Jury verdicts
thus cast shadows that influence claiming and settlement behavior,
ultimately affecting the mix of cases that future juries will see and,
coming full circle, the outcomes and precedents that will guide system
participants in the future.

Legal theorists have observed that awards of compensatory damages
have both deterrent and shadow effects. In principle, individuals and
organizations involved in activities that can result in harm can learn
from their own experiences and from those of other similarly situated
parties. both the likelihood that they will be found liable for
someone’s losses and the likely size of those losses. They can adjust
their behavior with a view toward the expected cost should someone claim

that they are liable for harm. And, if a claim is brought, those



expectations provide the parties a basis for negotiazting a2 reasonable
ssrtlement. '

VBut the deferrent and shadow effects of punitive damage awards may
be far stronger and, thus, more significant, than the corresponding
etfects of compensatory awards. Punitive damages are designed to punish
& defendant for grossly inappropriate actions and, in so doing, to deter
fozure such actions by signaling that their conseguences can be severe.
Szcause punitive damages are awarded in a fraction of all verdicts, they
are less frequent, and thus less predictable, than compensatory awards.
And, because punitive. damages can be many times the compensatory award
(éhough some states have imposed limits on punitive damages in some
=ipes of cases), their size is less predictable. Individuals and
organizations may find it more difficult to devslop expectations as to
hoth the kinds of behaviors that will result in a punitive award and the
amount of any such award.

The effects of punitive awards on individuals’ and organizations’
benaviors will depend on how they weigh the uncertainties of a punitive
award. Critics of the current system, for example, argue that the risk
oz a very large punitiQe award.sohetimes drives defendants to settle
cases in which they believe the claim is not meritorious, or to settle
meritorious claims for far too much.

How are business decisionmakers and litigants likely to respond to
thie risks of punitive damage awards? The literature on risk perception
and management in business decisionmaking suggests that in assessing
risks, most business decisionmakers focus on worst-case scenarios and
will go to great lengths to avoid exposing their companies to very large
financial losses or potential bankruptcy (March and Shapira, 1987)

Previous ICJ work.(Garber. 1993) emphasizes that the nature of the
worst-case scenario differs across industries. For example, for medical
prodpcts, mass torts are very salient, and companies could be liable for
prnitive damages in many different cases. In contrast, in the
auzzomobile industry, the worst-case scenario might involwve adverse
publicity triggered by punitive damage awards, consequent loss of sales
a=g company reputation, and responses of safety regulators. Punitive

awards are important from this perspective because the presence of a



punitive award increases the likelihood that newspapers and other medis
will report on a verdict and trigger such adverse publicity (Garber,
wezk in progress).
Because there are differing perspectives about.which features of

umitive damage awards are most likely to influence decisionmakers and
1i:igants, we report multiple measures of punitive damage awards. The
mean award may be important because it is, in a statistical sense, the

ount a defendant could expect to pay if a jury made a punitive award.
The median award is important because the odds are exactly egual that a

given punitive award will be greater than or less than the median

pumitive award. The 90th percentile award captures the worst-case

——

scenario.

THE DATA USED IN THIS STUDY

The ICJ's jury verdict studies are supported by a unigque jury
verdict database constructed by the Institute over the past 15 years.
=is study focuses on data collected from 1985 to 1994 in jurisdictions
censtituting a diverse sample of geographical locations, population,
growth, and income. The jurisdictions include all state trial courts of
ceneral jurisdiction in the states of California and New York; Cock
County, Illinois (Chicago):; the St. Louis, Missouri, metropclitan area;
an= Harris County, Texas (Houston).! The states in which these
jurisdictions lie differ on important legal standards relevant to
pu:;tive damage awards, including limits on punitive awards,
specification of the type of behavior that can warrant a punitive award,
anZ different burdens of proof that must be met for a punitive award to
be made. Variation in laws between states may explain some of the
variation in jury verdict outcomes that we observe.

For all financial injury verdicts in which punitive damages were

awasrded, we identified the particular type of dispute that led to the

p=nitive damage award and added information about the parties, their

lwe omitted one very large financial injury wverdict from Harris
Cou:nty—an award of more than $12 billion dollars, more than $2 billion
oI which was punitive-because it would have strongly affected many
éescriptions of the data. The next largest verdict in our database was
iess than one-fortieth .the size of this verdict.



relationsnip to each other, and the industrial sector in which the
Zispute arose. ’

We supplement data from these jurisdictions with information
ozrained from the Administrative Office of the Alabama Courts for
verdicts reached in that state’s trial courts of general jurisdiction
during the period 1992 to 1997. Because these data differ in important
ways from the data in the ICJ database, we report the Alabama data
separately.

Overall, about one-quarter of the U.S. population {(1995) lives in
the jurisdictions included in this study.

t is important to keep the following facts in mind when

interpreting jury verdict data:

. Cases tried to verdict may not be representative of all claims
filed. Many claims are settled before reaching trial. -

. The pattern of civil jury outcomes in any year or jurisdiction
reflects the mix of cases tried to verdict in that year or .
jurisdiction, as well as jury decisions. The mix of cases may
reflect changes in court jurisdiction, legal rules, and system
user behavior.

. A substantial fraction of jury awards are reduced after verdict
by trial or appellate court action or by settlement.

- We cannot assume that the patterns observed in one jurisdiction

will be replicated in any cther specific jurisdiction.

For all these reasons, jury verdict data are probably a more useful
indicator of the signals that attorneys and potential claimants receive
£rom the civil justice system than of the underlying dymamics of jury

behavior.

PUNITIVE DAMAGE AWARDS IN FINANCIAL INJURY VERDICTS IN CALIFORNIA, COOK
COUNTY, HARRIS COUNTY, THE ST. LOUIS METROPOLITAN AREA, AND NEW YORK:
185 TO 1994

To put our discussion of financial injury verdicts in perspective,
wz first analyzed punitive awards in all verdicts in California; Cook

County, Illinois; Harris County, Texas; metropoclitan St. Louis; and New
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York. We found patterns of punitive damages similar to those that
emerged in our prior studies. O©Of the approximately 1,300 punitivé
damage Qerdicts in the database, about 50 percent occurred in financial
injury verdicts. ;

To describe trends in financial injury punitive damage awards, we

used the following descriptive measures:

. The number of punitive damage awards, the percentage of all
verdicts (including defense and plaintiff victories) in which
punitive damages were awarded, and the proportion of the total
amount of damages awarded in all cases that was punitive.

. The punitive award amount: The mean award (arithmetic average)
and the median award (typical award because half the award
amounts lie above and half below it) to provide measures of
central tendency, and the §50th percentile (10 percent of the
awards lie above this amount) to provide information regarding
extremely high award amounts.2

- The relationship between amount of compensatory damages and
amount of punitive damages because the policy debate often
focuses on this relationship. We calculate the ratio of
punitive damages to compensatory damages for each case. A
ratio of 1.0 means that punitive and compensatory damages were
ecqual for that case. A ratio of greater than 1.0 means that
runitive damages were higher than compensatory damages for that
case. A ratio less than 1.0 means that punitive damages were
lower than compensatory damages for that case. We focus on the

median of the distribution of all these ratios.

VARIATION IN FINANCIAL INJURY PUNITIVE DAMAGE AWARDS BETWEEN MAJOR TYPES
OF DISPUTES

To link our analysis more closely to the policy debate over

punitive damages, we categorized the financial injury cases in our

- 275 control for inflation, we converted all award amounts to 1992
dollars. '



dartabase to reflect case types fregquently menticned in that debate., The

categories we used in our analysis are shown in Table s.1i.°"

Table S.1

L

Types of Disputes in Our sample

Types of

Dispute Definition

Insurance DPisputes invelving the existence, interpretation, or
performance of an insurance contract.

Employment Disputes arising out cof an employee-employer relationship.

Securities Disputes arising out of the existence of a security instrument,

including stocks, bonds. and other instruments of finance or
ownership. Includes shareholder derivative suits.

Real property Disputes arising out of the sale, lease, or improvement of real

Property .
Other An aggregate of many types of contractual disputes other than
contract those identified above.
Other Financial injury cases arising out of noncontractual
commercial relationships between the parties. Largely antitrust and

unfaiy business practice.

As Table $.2 shows, in the jurisdictions we analyzed, punitive
damages were awarded in 14 percent of all financial injury verdicts.
Most of the punitive awards occurred in insurance, employment, and real
property disputes.

Punitive damage award amounts were often high in these cases. The
mean punitive awards varied from $2.1 million to $7.9 million, with an
cverall mean of $5.2 million. (We exclude securities and other
commercial cases because we have so few data points.) The overall %0th
percentile award amount was $6.2 million. -

Given these large award amounts, it is not surprising that punitive
damages represent a large porticn of the total amount of damages awarded
in these case types. As Figure S.1 shows, punitive damages represent
more than half of all the damages awarded overall, including those cases
in which there was no punitive award and more than 60 percent in

insurance and securities cases.



Table S.2

Variation in Punitive Awards in Pinancial Injury Case Types
{1985 to 19%4)

Punitive v
_ No. of pawards as % I (5120

Type of Punitive of No. of S0tk
Dispute Awards Verdicts Mean Median Percentile
Insurance 134 13 7,933,676 652,000 13,572,000
Employment 125 17 2,689,033 194,180 2,060,200
Securities 6 21 30,269,389 1,229,080 174,342,000
Real .

property 113 12 2,110,888 94,700 2,048,000
Other

contracts 258 15 6,283,804 277,875 8,423,360
Other

commercial 11 36 1,654,966 956,470 3,370,840
Overall 647 14 5,344,876 250,000 6,223,400

Because there are so few cases in the securities and other
commercial categories, we do not believe statistics for these case
types necessarily reflect cases not in our database.

100

Percent

Secur- Realprop. Other Cther Overall
ities contracts  comm.

Figure S.1-Punitive Damages as a Percentage of
Total Award Amount
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The relationship between tne amount of punitive ané compensatory
cdzmages awarded in any given case has been prominent in the policy
depate, and some federal and state judiciaries and legislatures use the

amount of compensatory damages awarded as one factor in judging the

reasonableness of the punitive award. We use the ratio of punitive dam-

azges to compensatory damages for each case to explore the relative size
¢f punitive damage award amounts for these case types.
Figure S.2 shows the median of this ratio for each type. The

highest median ratio is found in insurance verdicts, where punitive

awards are almost four times compensatory awards. The overall median

ratic is 1.4.

Maedlan ratio

Insurance Employ-  Secur- Realprop. Other Other Overall
ment ities confracts  comm.

Figure S§.2-Median Ratio of Punitive Award to
Compensatory Award

VARIATION IN PUNITIVE AWARDS BETWEEN JURISDICTIONS
As Table S.3 shows, punitive damages are awarded more often in
Califormia and Harris County than in the other jurisdictions in our

catabase. Punitive damages are awarded in about 20 percent of all



Table S.3

variation in Punitive Awards In Pinancial Injury Case Types
Between Jurisdictions (1885 To 1954)

Punictive ;

No. of Awards as % Damage Awards {S1002)

Punitive of No. of s0th
curisdicrion Awards Verdicts Mean Median Percentile
Eelifornia 429 21 5,844,685 355,800 7,210,700
Cook County 17 4 3,233,558 250,000 3,000,000
Harris County 130 14 6,669,497 206,314 8,335,000
St. Louis .

Metro. area S5 7 357,229 37,050 592,800

New York 16 4 567,579 55,127 3,755,500
Overall 647 14 5.34£.876 250,000 6,223,400

financial injury verdicts in Califormia and in 14 percent of all
financial injury wverdicts in Harris County.

Award amounts vary across jurisdictions. The mean punitive damage
award is censiderably higher in California, Cook County, or Harris
County than in New York or the St. Louis metropolitan area. And in the
former three jurisdictions, punitive damages represent more than half of
total damages awarded.

Although the ratioc of punitive award to compensatory award also
varies across jurisdictions, the pattern of variance is different (Fig.
§.3). The St. Louis metropolitan area, which has the lowest median,
mean, and 20th percentile punitive awards, has a higher median ratio of
-punitive award to compensatory award than either California or Harris

County.

VARIATION IN PUNITIVE DAMAGE AWARDS OVER TIME

We examined the entire population of fimancial injury verdicts in
our database for each of the five-year periods 1985-1989 and 1990-1994.
The number of punitive awards has decreased between these periods, both
in absolute numbers and as a percentage of the overall-number of
verdicts. Punitive damages were awarded in about 16 percent of all
financial injury verdicts in the 1985-198% period and in about 13
percent of all finmancial injury verdicts in the 1990-1994 period. This

change reflects the facts that plaintiffs are winning at a slightly
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Madian ratio

Overall

Figure S.3-Median Ratio of Punitive Award to Compensatory
Award in Different Jurisdictions

lower rate, and given'that they have won the case, plaintiffs are also
being awarded punitive damages at a slightly lower rate as well.3

However, the mean award amount increased from $3.4 million to $7.6
million between these two periods. In addition, punitive damages repre-
sent a larger portion of all damages awarded, rising from about 44
percent of all damages awarded in the 1985-1989 period_to slightly less
than 60 percent of all damages awarded in the 1990-1994 pericd.

In contrast, the median ratio of punitive damages to compensatory
damages fell over the two periods from 1.5 to 1.2, indicating that there
is an increase in the number of punitive damage awards in which the

amount of punitive damages awarded is small relative to the compensatory
damages awarded.

3The question of whether these changes reflect changed jury
behavior or changes in plaintiffs’ and defendants’ litigation
strategies, which, in turn, changed the mix of cases going to verdict,
is beyond the scope of this analysis.

NY
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MORE DETAILED ANALYSES OF PUNITIVE AWARDS IN FINANCIAL INJURY CASES

In the technical volume that is a companion to this executive
summary, we provide more detailed analyses of punitive awards in
financial injury cases. In particular, we describe trends in punitive
a;ards in the four types of financial injury cases in which these awards
occur most fregquently-—-insurance, employment, real property, and other
contracts. We examine patterns in punitive awards according to the
legal theory employed in these disputes. And we compare differences in
awards depending on whether the plaintiff was an individual or a

government, business, or other entity.

ESTIMATED EFFECT OF CAPS ON PUNITIVE DAMAGE AWARDS

Many states have already approved caps on punitive damage awards,
ané similar measures are being considered in other states and at the
federal level. To provide some context for the policy debate, we
estimated what the effects would have been of imposing caps on tﬁe
existing financial injury punitive awards in our database frqm
California, Cook County, Harris County, metropolitan St. Louls, and New
York.4

The caps we analyzed are different multiples of the compensatory
damages awarded in the case. .We chose multiples of one through five and
ten—an array of proposals that spans legislative efforts in many states.

If punitive damages had been capped at the amount of compensatory
damages in each case, 60 percent of all punitive awards would have been
affected, and the total amount of punitive damages awarded in these
cases would have been reduced by roughly 65 percent. If caps had been
imposed at higher levels, fewer awards and a smaller percentage of the
damages awarded would have been affected. For example, a cap of three
times compensatory damages would have affected the punitive damage award
in about one-third of all the financial injury punitive awards and

decreased the total amount of punitive damages awarded by 40 percent.

4gince 1987, Harris County has capped punitive damages at the
greater of four times compensatory damages or $200,000 except in cases
of malice or intentional tort. Consequently, for Harris County our
estimate is the effect of imposing caps beyond the cap already in place.
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Table $.4 displays our estimates of the effects of caps on the
punitive damage awards in our database.

Were such caps to be imposed, the future experience in the states
ir our database would not necessarily reflect these estimates.
Leéislation imposing'caps would also affect claiming and settlement
benavior. In addition., if juries were aware of caps. they might take

1imits on punitive damages inteo their calculations of compensatory

damages.
Table S.4
Effect of Caps on Punitive Damages in Financial
Injury Verdicts
Decrease of
Level of Limit No. of % of Decrease of Aggregate
(mulciples of Punitive Punitive Aggregate Punitive
compensatory Awards Awards _Total Award Award
damages) Af fected Affected (%) (%)
i 386 60 43 66 -
2 280 43 34 51
2 219 34 27 40
4 184 28 . 22 33
= 168 26 19 27
g 102 16 10 12

PUNITIVE DAMAGE AWARDS IN ALABAMA: 1932 TO 1987

The incidence and size 6f punitive damage awards in Alabama has
ficured prominently in the national debate over punitive damages, but
heretofore.little systematic information has been available about such
awards in that state. We analyzed data describing verdicts reached in
Alapama‘’s trial courts of general jurisdiction from 1992 to 1897.

We estimate that the percentage of all financial injury verdicts in
wnich punitive damages were awarded in Alabama is between 17 and 32 per-

cent during the period 1992 to 1997.° To put this range in perspective,

Swe present our results for Alabama as a range because some
*general awards” are reported as a lump sum, without distinguishing what
portion, if any, is a punitive award. The lower number in our estimated
range of 17 to 32 percent assumes that the awards are entirely
compensatory; the upper number assumes that they are entirely punitive.



im the other jurisdictions we found & low 0f 4 percent (in New York) andé

nigh of 21 percent (in Califormia). In Alabama, purnitive damages

11

represented between B0 and 86 percent of all damages awarded in all
f;nancial injury verdicts. .

As with the other states in our dafabase, punitive damage awards in
Alabama can be quite high. The mean punitive damage award is between
$340,000 and $945,000; the 90th percentile award is between $947,000 and
$2.2 million.

The median ratio of punitive damages to compensatory damages in Al-
amama is scmewhat over 5; this compares to 0.5 to 2.5 in the other
surisdictions studied. These data suggest that in Alabama punitive
czmages are awarded more often and are higher in any given case relative™
to compensatory damages than in the cother jurisdictions in cur database.

We also estimated the effects of a range of caps on punitive damage
awards irn the Alabama data.® Because we cannot .determine how this
szatute affects litigant and jury behavior, our estimates must be read
with caution. A

We estimate that a cap at the level of compensatory damages would
Lave affected approximately 80 percent of the punitive awards in Alabama
and would have reduced the total amount of punitive damages awarded by
about 90 percent. A cap at three times compensatory damages would have
&Zfected the punitive damages awarded in 60 percent of the punitive
camage awards in financial injury cases in Alabama and reduced the total
amount of punitive damages awarded in these cases by 82 percent. In our
estimates, we assumed that all general awards were compensatory. Had we
assumed that they were in part or entirely punitive in nature, the

ezfect of caps would have been larger.

®Alabama law limits punitive damages to $250,000, unless the
éz=fendant has exhibited a pattern or practice of intentional wrongful
conduct involving actual malice or libel, slander or defamation.



ACEKNOWLEDGMENTS

The authors are indebted to the many people who have contributed to
the‘preparation of this report. We thank the jury verdict reporters who
provided the data for this study: the Survey Research Group Staff who
collected the information; Mary Vaiana for her editorial.assistance; Jim
Kakalik, Lloyd Dixon, and Deborah Hensler for their thoughtfﬁl cbmments;

ang the American Council of Life Insurance for their support.



1. INTRODUCTICN

Jury verdicts have played a prominent role in the current tort
reform debate. Proponents of tort reform cite high-profile jury
verdicts as proof that the system is out of control--allegedly
overcompensating plaintiffs, inappropriately harming defendants, and
imposing unnecessary costs on the U.S. economy. In addition, these
critics argue, the civil justice system currently places a heavy
aéministrative burden on the courts by encouraging frivolous claims
wnich in turn divert limitea court resources from legitimate claims.

On the other hand, opponents of these reform efforts argue that
reforms will prevent legitimate claims from being pursued, thus denying
individuals redress for harm resulting from egregious behavior.
Furthermore, these reforms will eliminate important incentives to avoid
such behavior in the future.

Reform efforts at both the state and federal levels seek to limit,
directly and indirectly, the amount of damages that can be awarded., -
Limiving joint and several liability, capping punitive damages in some
or 2ll cases, and imposing limits on damages in medical malpractice
ceses éirectly affect jury verdicts. These and other reforms, such as
ilimiting attorneys' fees, would also indirectly affect jury verdicts by
influencing which cases attorneys take, and, therefore, which cases
juries decide.

0f all the issues on the tort reform agenda, issues surrounding
punitive damages have probably attraéted the most vigorous debate. Many
arcue that punitive damages have become an unpredictable feature of the
iecal landscape, imposing considerable burdens on business. However,
others counter that punitive damages are necessary to punish and deter
egcregious behavior.

‘Previous ICJ research has established that, in general, punitive
damages are infrequently awarded. However, within certain case types,
punitive damages are awarded much more frequently than in other case
types. In particular, cases in which the injuries suffered by the

plaintiff are financial in nature receive punitive damage awards much



nore fregquently than cases in which the injuries suffered by the

*

laintiff are personal in nature.! Cases in which the injuries suffered

"t

&y the plaintiff are financial in nature include, for example, disputes
cver insurance or employment contracts or disputes arising out of unfair
business practices. These verdicts do not involve other familiar civil
causes of action, such as automobile personal injury, product liability,
or medical malpractice. 1In this report, we call these cases “financial
injury verdicts” to distinguish them from “personal injury verdicts.”

There are no sharp distinctions in the law when it comes to
éividing actions brought in the c¢ivil courts into case type categories,
especially when using the injuries or losses suffered by the plaintiff
as the key. For example, personal injury cases almost always involve
reguests for economic damages in the form of medical bills,
rehabilitation costs, loss of wages and future earnings, and property
damage. ©On the other hand, many *“financial injury* cases contain
eiements of physical harm to the plaintiff in that severe mental
Gistress is alleged teo result from the breach of a contract or failure
to honor a claim. We identify financial injury cases as those in which
the litigation concerns'damages that arise directly from the breach of
contract, the fraudulent embezzlement of the partnershnip's assets, the
wrongful termination of employment, etc. The concept of "financial
injuries* is not a new one; past ICJ research has used the term
"business cases®" to capture the exact same types of litigation (to some,
the term "business® case implies that acﬁual businesses are inveolved
and, we will see, many financial injuries are brought for and against
individuals).

Unfortunately, relatively little information has been previously
available about financial injury verdicts. T§ provide an empirical
basis for the ongoing policy debate about punitive damages, we draw on
the jury verdict database constructed by the Institute for Civil Justice
(IC5) at RAND. We describe the number of punitive damages awarded in
financial injury verdicts in selected jurisdictions during the period

1885 to 1994 and examine patterns in these awards. We have recently

lpersonal injury verdicts include injuries to person and to
property.



suppiemented this database with information on jury verdicts in Alabama
irom zpproximately 1592 to 1997 and add a description of these "data to
our analvsis.

I~ the next section, we provide background for our discussion by
suggesting how jury verdicts, and punitive awards, influence
participants in the civil justice system and by describing our approach
in this study. 1In Section 3, we provide descriptive data about punitive
damage awards in financial injury cases from 1985 to-1994 in California,
Cook County, Illincis, Harris Cohnty, Texas, . 5t. Louis metropolitan
area, Missouri, and New York. In Section 4, we describe our initial
anelyvsis of punitive damages awards in Alabama from 1992-1997.2 Last,

we sunmarize the important findings and conclusions from this research.

¢We describe these data separately because they are collected using
very &iiferent methods and from different time periods. As such, they
.are cgenerally incomparable with our data from other states.



2. BACRGROUND AND APPROACH

&

‘WHEY CARE ABOUT JURY VERDICTS?

Although high-profile jury verdicts have become lightning reods in
the reform debate, most caseé never reach juries. The vast majority of
disputes are resqlved by negotiated settlement, abandonment, or rulings
ac an earlier stage of the litigation. One recent study estimated that
the percentage of complaints filed that reach a jury verdict is 1.6
percent.l 1In many jurisdictions, the number of cases actually reaching
2 jury verdict has been falling over the last 10 years (Moller, 1996).“
Plaintiffs win a fraction of these cases, and only a fraction cf these
plaintiff victories result in a punitive damage award. Given the
relative infrequency of both jury verdicts and punitive damages, should
we care about them? The answer is yes, for several reasons. .

"Juries resclve tens of thousands of disputes nationwide every
vear,? deciding cases totaling billions of dollars. And jury décisions
establish standards that influence the behavior of our society. Egqually
important, jury verdicts influence the behavior of users of the civil
justice system.

Juries make decisions that influence the civil justice system in
two ways. First, juries determine whether the plaintiff wins, and if
50, how much the plaintiff will be awarded, thus establishing guidelines
.that will be used to value future disputes. Second, in a small fraction
of cases, verdicts are appealed to higher courts, creating precedent
regarding substantive and procedural rules binding on future lawsuits.

Both outcomes and precedents influence the behavior of users of the

system by establishing signals as to what other juries might do.

iSee DeFrances, C., et al., Civil Jury Cases and Verdicts in Large
Counties, Bureau of Justice Statistics, NCJ-154346 (1995).

2The Department of Justice, Bureau of Justice Statistics, estimates
that juries in the state courts of general jurisdiction in the nation's
largest 75 counties decided approximately 12,000 cases in the year
ending June 30, 1892, Defrances, C., et al., Civil Jury Cases and
Verdicts in Large Counties, Bureau of Justice Statistics, NCJ-154346
(19585).



Atzorneys, litigants, and potential litigants use these signals to
evziuate disputes. Changes in these signals will affect the incentives
anz decisions of attorneys, litiganté, and potential litigants to bring
suiz or to settle once suit has begun. In addition, bu§iness
décisionmakers consider jury verdicts in determining the costs and
benefits of various business decisions.? 1In this regard, jury verdicts
provide important signals about the cost of business decisionmaking in
our society.

In turn, the claiming and settlement behaviors of the system's
users affect the mix of cases tried to the jury.? It is from this mix
of cases that juries create the outcomes and precedents that guide

system participants in the future. -

TEE SEADOW AND DETERRENT EFFECT OF PUNITIVE DAMAGES

Punitive damages play a critical and controversial role in this
process. Critics argue that inappropriate punitive damage awards provide
decisionmakers and litigants with incentives to engage in socially
harmful behavior, such as removing useful products from the market and
underinvesting in innovation. Proponents counter that punitive damage
awards appropriately punish egregious behavior and provide the necessary
incentives to prevent future harmful acts.

The effect of punitive damages on business decisionmaking and the
civil justice process differs from that of compensatory jury verdicts.
Unilike other jury awards, punitive damages are not designed to
compensate for injuries that have been incurred. Rather, they are

designed to punish a defendant for inappropriate actions described

>This effect has been termed the *jury‘'s shadow." See Mnookin, R.,
anZ . Kornhauser, "Bargaining in the shadow of the Law; The Case of
Diveorce, " Yale Law Journal, Vol. 88, No. 5, April 1279, pp. 980-57;
Ga_anter, M., "The Regulatory Function of the Ciwvil Jury,* in Litan, R.,
ed., Verdict: Assessing the Civil Jury System, Washington, D.C.: The

rooxings Institution, 1993, pp. 61-102. Understanding tremnds in jury
verdicts is necessary to understanding this shadow.

“0f course, litigant behavior is alsc affected by many factors
other than jury verdicts--for example, appellate decisions,
aérinistrative rulings, and other explanations of legal standards and
rzles. In addition, behavior will be affected by litigation strategy.,
lega2l cost estimates, public relations, and other factors not related to
estimates of the legal standards.



variously, in different states, as malicious, oppressive, fraudulent,
crossly negligent, or wanton and reckless.® In theory, punitive damages
snoulc deter such future actions by signaling that their conseguences
can be severe. In some states, the size of punitive damages is loosely
linked to the size of the compensatory damages awarded:;® in other
statesg, punitive damages are not limited. Punitive damages can be many
times *he compensatory award, and, in the consumer context, can be
imposeé in multiple suits arising out of a single course of defendant
behavior. These characteristics, in particular the uncertainty that
punitive damages create, have caused many to argue that the threat of
punitive damages provides strong incentive to defendants in suits that
could involve punitive damages to settle cases in which the defendant
believes the plaintiff’s claims are non-meritorious or inflated because
of the risk of a large punitive damage award.

Wnat features of punitive damage awards .are most likely to
influence decisionmakers and litigants? Do they focus on the likelihood
of such award--typically modest--or do they focus on the amounts
awarded, however rare their occurrence? The literature on risk
perception and management in business decisionmaking--which is not
focused on punitive damages or liability costs--suggests that in
zssessing risks, most business decisionmakers focus on worst-case
scenarios, and they will go to great lengths to avoid expesing their
companies to potential disaster such as financial losses that are large
in relation to the size of the company and, especially, bankruptcy
{(March and Shapira, 1587).

SCompensatory damages arguably provide both a compensatory
mechanism for plaintiffs and a deterrent mechanism for defendants.
However, some legal scholars argue.that compensatory damages force
defendants to internalize costs that they will pass on in the price of
their goods. (Calebresi 1970}, (Posner 1986}, (Hirsch 1979%), and
(Shavell 1987). ]

4 number of states have limited punitive damages to various
multipies of compensatory damages, and others are considering such
legislation. See, e.g., Colorado--Colo. Rev. Stat. §§ 13-21-102{1) (a)
and (3) (1887) (caps punitive damages at amount of actual damages),
Connecticut--Conn. Gen. Stat. § 52-240b (1995) (caps punitive damages at
twice compensatory damages in products liability cases), and Florida--
Fla. Stat. §§ 768.73(1)(a) and (b) (Supp. 1992} (caps punitive damages
a2t three times compensatory damages).
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Our previocus work applies these findings in the context of product
iiability litigation costs in general and punitive damages in product
liapility litigation in particular. That work empnasizes that the
nature of the *worst-case scenario”--and the role of punitive damages--
éiffers across industries. For example, for medical preducts, mass
torts are very salient, and companies could be liable for punitive
demages in many different cases. In this context, the largest plausible
total of awards across cases would tend to weigh very heavily upon the
decisionmakers’ analysis. In contrast, in the automobile industry, the
worst-case scenario might involve adverse publicity triggered by
punitive damage awards, consequent loss of sales and company reputation,
and responses of safety regulators. Punitive awards might be important
from this perspective because the presence of a punitive award increases
tne likelihood that newspapers and other media will report on a verdict
and trigger such adverse publicity ({(Garber, 1993). Our work in progress
indicates that the presence of any punitive component to an award
substantially increases the likelihood of newspaper coverage, even
hoiding constant the total size of the award, which suggests that
frequencies or probabilities of punitive damage awards could be very
salient to decisionmakers (Garber, work in progress).

Additional measures of punitive awards are important from other
perspectives. The mean award may be important because it is, in a
scatistical sense, the amount a defendant could expect to pay if a Jjury
made a punitive award. The median award is important because the odds
are exactly equal that a given punitive award will be greater than or
less than the median punitive award.

Different decisionmakers in different industries may respond in
Cifferent wayé to these measures of punitive damage awards. In the
éiscussion that follows, we report a variety of measures reflecting each

©Z the potential perspectives on punitive awards.

PREVIOUS ICJ RESEARCE ON PUNITIVE DAMAGE AWARDS
Reflecting the import of jury verdicts in the civil justice system,
the Institute for Civil Justice (ICJ) has been conducting research on

jury verdicts since 1982} describing trends in verdicts and analyzing



possible explanations for them. For example, ICJ research documented
jurisdictional differences in jury verdicts (Shanley and Peterson,
1583), as well as increasing jury awards in the early-1380s in different
jurisdictions (Peterson, 1987). Other studies showgd that corporate
dgefendants pay out more than individual defendants for similar injuries
{Chin and Peterson, 1985), and that they were more likely to suffer a
punitive damage award (Peterson, Sarma, and Shanley, 1987). Most
recently ICJ research has described trends in civil jury verdicts from
1285 to 1994 (Moller, 1956).

These analyses are supported by a unique jury verdict database
constructed by the ICJ over the past 15 years. The database consists of
all civil jury verdicts reached in the courts of general jurisdiction’
in San Francisco County, Califeornia, and Cock County, Illinois, from
1860 to 1994; in all other California counties from 1980 to 1994; and
from four additional states® from 1985 to 1994.°

The data are collected from jury verdict reporters within these
jurisdictions. Jury verdict reporters are private subscription
newsietters for lawyers and litigants that report the cutcomes' and
relevant information about jury verdicts in their respective

jurisdictions.1® In creating the ICJ database, we used two criteria to

"Data collected from 1960 to 1980 include decisions from both state
and federal courts of general jurisdiction. Data collected from 1985 to
1994 are from the state courts of general jurisdiction only.

8the additional states included in the database are Missouri, New
York, Texas, and Washington. The data include jury verdict information
from the state courts of general jurisdiction in: 1) the St. Louis
metropolitan area in Missouri; 2) all of New York; 3} Harris County,
Texas (Houston); and 4) King County, Washington (Seattle).

*previous ICJ studies reporting on these data include Peterson, M.,
and G. Priest, The Civil Jury: Trends in Trials and Verdicts, Cook
Councy, Illinois, 1960-1979, Santa Monica, Calif.: RAND, R-2881-ICJ,
19€82; shanley, M., and M. Peterson, Comparative Justice: Civil Jury
Verdicts in San Francisco and Cook Counties, 1959-1980, Santa Monica,
Calif.: RAND, R-3006-ICJ, 1983; Peterson, M., Civil Juries in the
1280s: Trends in Jury Trials and Verdicts in Califernia and Cook
Councy, Illinois, Santa Monica, Calif.: RAND, R-3466-ICJ, 1987.

-UFor a more complete description of the methods used in collecting
this data see: Peterson, M., and G. Priest, The Civil Jury: Trends in
Trials and Verdicts, Cook County, Illinois, 1960-197%, Santa Monica,
Calif.: RAND, R-288B1-ICJ, 1982, Moller, E., Trends in Civil Jury
Verdicts since 1985, Santa Monica, Calif.: RAND, MR-694-ICJ, 1996.



choose the jurisdictions--the existence of a2 reliabie jury verdict
reporter, and, given this restriction, geographic, jurisdictional, and
socioeconomic diversity.!l The jurisdictions we selected constitute a
éiverse sample in terms of geographical location, population, growth
cver the last ten years, race, and household income. The sample
inciudes the three most populous counties in the nation: Los Angeles
County, California; Cook County, Illinois; and Harris County, Texas, in
order, as well as the fifth and sixth largest--Orange County.
Celifornia; and Kings County, New York. It also includes urban,
suburban, and rural counties. This diversity allows us to consider
whercher there is consistency in jury outcomes over time' and across the
country.

With the addition of Alabama, about 25 percent of the nation‘s
population reside in jurisdictions in the ICJ jury verdict database.

We determined the reliability of the jury verdict reporter
primarily by its method of data collection. Jury verdict reports that
rely on attorneys %o tell them about jury outcomes inevitably report a
biased sample of jury verdicts. We consider a jury verdict reporter to
pbe reliable if it uses its own staff to gather information about
verdicts.

Despite the attention they have received from policymakers and the
media, overall punitive damages are awarded infreguently. Previous ICJ
research on jury verdicts from 1985 to 1994 in selected jurisdictions
{(Moller, 1996)12 indicated that for these selected jurisdictions the
overall percentage of verdicts in which punitive damages are awarded is

less than 4 percent. This percentage varies between different

“iAlabama does not have a statewide jury verdict reporter with a
long~cerm history of publication. We rely on data provided by the
ASministrative Office of the Alabama Courts for this analysis of
verdicts in that state and describe our findings in a separate chapter
of this report.

i2This research studied jury verdicts in fifteen jurisdictions from
the ICJ database: Los Angeles County, Crange County, Sacramento County,
andé San Francisce County from California; Cook County from Illinois;
Jefferson County, St. Charles County, St. Louis City, and St. Louis
County from Missouri; Erie County, Kings County, Manhattan County, and
Nassau County from New York, Harris County from Texas; and King County
from wWashington.
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<:risdictions, ranging from 7 percent in Harris County, Texas {(Housten),
z¢ less than 2 percent in Cook County, Illinois (Chicago) and New "York
County, New York (Manhattan).l?

HEowever, this research indicated that within these jurisdictions
punitive damages are concentrated in certain case types. For example,
mos: punitive damage awards occur in intentional tort caseslé or
firzncial injury cases;15 35 percent of all punitive damage awards occur
in inrentional tort cases and 47 percent occur in financial injury
cases. No other cases type represents more than 10 percent of all
punitive damage verdicts.

Moreover, in intentional tort and financial injury case types
punitive damages likely play an important role. For example, punitive ~
awerds are made in 17 percent of all intentional tort cases and in 14
percent of all financial injury cases. By comparison, punitive damages
ars awarded in only 2.6 percent of all product liability verdicts.l6

Within these jurisdictiecns, punitive damage award amounts are quite
high—¥often the subject of high-profile media coverage. Punitive damage
awaré amounts varied between case types. The‘highest punitive damage
awa:é--$3.912.000.000-;occurred in a financial injury case in Harris
County; the second highest punitive damage award--$375,187,800--occurred

in 2 Zinancial injury case in Los Angeles County.l?

~*this low percentage of punitive damage awards is consistent with
other studies. See DeFrances, et al., Civil Jury Cases and Verdicts in
Lerge Counties, Washington, D.C.: U.S. Department of Justice, 1995 p.
E.
4Intentional tort includes assault, battery, theft, harassment,
i, slander, and other actions where the defendant actually intended
narm the plaintiff. These disputes represent very different cases
om those included in this analysis, and for that reason we are not
€ing them in this report.
“iCases we describe as “financial injury* verdicts were referred to
as *business verdicts” in our previous research. However, we felt that
*business” is misleading because these verdicts include cases in which

B
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-*Moller, E., Trends in Civil Jury Verdicts since 1985, Santa
Monicz, Calif.: RAND, MR-694-ICJ, 1996. Again, these findings are
confirmed by other research. See DeFrances, et al., Civil Jury Cases
and Verdicts in Large Counties, Washington, D.C.: U.S. Department of
Justice, 1995 p. B.

“"Moller, E., Trends in Civil Jury Verdicts since 1985, Santa
Monica, Calif.: RAND, MR-694-ICJ, 18596.
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jurisdictions, ranging from 7 percent in Harris County, Texas {Houston),
to less than 2 percent in Cook County, Illinois (Chicago) and New York

County, New York (Manhattan}).l?

However, this research indicated that within these jurisdictions

punitive damages are concentrated in certain case types. For example,
most punitive damage awards occur in intentional tort caseslé or
financial injury cases;1® 35 percent of all punitive damage awards occur
in intentional tort cases and 47 percent occur in financial injury
cases. No other cases type represents more than 10 percent of all
punitive damage verdicts. A

Moreover, in intentional tort and financial injury case types
punitive damages likely play an important role. For example, punitive
awards are made in 17 percent of all intentional tort cases and in 14
percent of all financial injury cases. By comparison, punitive damages
are awarded in only 2.6 percent of all product liability verdicts.l1$

Within these jurisdictions, punitive damage award amounts are quite
high—-often the subject of high-profile media coverage. Punitive damage
award amounts varied between case types. The highest punitive damage
award--$3,912,000,000--occurred in a financial injury case in Harris
County:; the second highest punitive damage award--$375,187,800--occurred

in a financial injury case in Los Angeles County.l7

13This low percentage of punitive damage awards is consistent with
other studies. See DeFrances, et al., Civil Jury Cases and Verdicts in
Large Counties, Washington, D.C.: U.S. Department of Justice, 1995 p.
8. .

l4Intentional tort includes assault, battery, theft, harassment,
libel, slander, and other actions where the defendant actually intended
te harm the plaintiff. These disputes represent very different cases
from those included in this analysis, and for that reason we are not
including them in this report. o

15cases we describe as “financial injury” verdicts were referred to
as "business verdicts” in our previous research. However, we felt that
“business” is misleading because these verdicts include cases in which
individual parties, not Jjust business litigants, are involved.

16Mpller, E., Trends in Civil Jury Verdicts since 1985, Santa
Monica, Calif.: RAND, MR-694-ICJ, 1996. Again, these findings are
confirmed by other research. See DeFrances, et al., Civil Jury Cases
and Verdicts in Large Counties, Washington, D.C.: U.S. Department of
Justice, 1%9S p. 8.

17Moller, E., Trends in Civil Jury Verdicts since 1985, Santa
Monica, Calif.: RAND, MR-694-ICJ, 1996.



FOCUS OF THIS STUDY

Qur previous research highlighted financial injury cases as having
more frequent punitive awards. But what kinds of financial injury
cases? In all jurisdictions? Have the case type§ changed over time?
However, the existing database did not provide sufficient detail to
answer these duestions. To investigate suchk questions, we supplemented
our existing database with more descriptive information for the
subpopulation of cases identified as financial injury cases.

For all financial injury verdicts in which punitive damages were
.awarded. we identified the particular type of dispute that led to the
punitive damage award. We also added more information about the
perties, their relationship to each other, and the industrial sector
(including manufacturing, commercial, or service sectors) in which the
¢ispute arose. To help us underétand the effect of punitive damage
awards within these case types, we gathered similar information for a
sample of financial injury cases in which punitive damages were not
awarded--for example, defense verdicts and compensatory damage only
verdicts.1l® For this current research we are studying all jurisdictions
from the ICJ jury verdict database for the period 1985 to 1994.1%2

Our database was also extended to include Alabama. Alabama has
dsveloped a reputation as having pro-plaintiff juries. To investigate
whether Alabama jury outcomes are different from those in the other
states in our database, we have obtained data from the Administrative
CZIfice of the Alabama Courts. Although these data are not as detailed
as the information we have for the other jurisdictions in this analysis,
they will allow us to compare Alabama in a general way with five other
scztes in our database. We present the Alabama data in a separate
section of this report since there exist significant differences between
the vears covered by these data and the collection methodology used to
collect these data and that used to collect the data from the other

remaining states in our database.

18gee Appendix A for a more detailed description of the data
ccllection methods employed.

19gee Peterson, M., and G. Priest, The Civil Jury: Trends in
T~Iizls and Verdicts, Cook County, Illinois, 1960-1979, Santa Monica,
CaZ.if.:  RAND, R-28Bl1-ICJ, 1982.



Some punitive damage award amounts are very large. Extremely large
awaré amounts strongly affect the descriptive statistics that we employ
in this study. We have omitted one very large financial injury verdict
from Houston--an award of over $13 billion dollars, over $3 billion of
which was punitive in nature. The next largest verdict in our database
was less than one-thirtieth the size of this verdict. Because it is
such a large verdict, this award would have strongly affected many

descriptions of the data.

INTERPRETING JURY VERDICT DATA

It is important to keep the following facts in mind when

interpreting jury verdict data:

. Cases tried to verdict are not representative of all claims
filed. Attorneys settle many cases either to avoid anticipated
adverse awards or because the expected award does not justify
additional litigation expense.

. The pattern of civil jury outcomes in any year--including
determinations of defendant liabkility, award amount, and
punitive damages--reflects the mix of cases tried to verdict
that year, as well as jury decisions. In turn, the mix of
cases reaching juries may reflect changes in user.behavior
regarding claiming and settlement behavior. )

. In addition, legal substantive and procedural rules will affect
user behavior. Therefore, differences in these rules could
also affect the mix of cases reaching juries and the observed
jury outcomes. The jurisdictions in this study differ on
important legal standards relevant to the award of punitive
damages. These rules inciﬁde, for example, limits on punitive
damages (in general or in some specific case types}), different
types of defendant behavior that can warrant a punitive award,
and different burdens of proof that a plaintiff must meet to
obtain a punitive award. Table 2.1 provides some examples of

how these rules vary between the states represented in our



database.?’ This list is not exhaustive and is provided to
give some idea of the variation in legal rules between
jurisdictions.

- A substantial percentage of jury awards are reduced after
verdict by trial court or appellate court action or by
seﬁtlement. Previous ICJ research (Shanley and Peterson, 1987)
found that, on average, about 70 percent of dollars awarded
were paid out. In cases where punitive damages were awarded,
slightly less than 60 percent of the amount awarded was paid.
The data in our database do not include post-trial adjustments
to jury verdicts made by later rulings.

- The size of jury awards varies substantially across -
jurisdictions;-and we do not know whether the trends observed

in one jurisdiction reflect patterns in other areas.

Since jury verdict data provide infermation on outcomes of jury
trials only and no data on other aspects of the civil justice process,
they are a more useful indicator of the signals that attorneys and
litigants receive from juries than they are of the underlying dynamicé
of Zury behavior or of the other participants in the system.21

Other research methods are useful for describing the civil justice
syszem. However, there are inevitable tradeoffs among the jury research
methods. Archival research, such as this and other ICJ jury wverdict
studies, is the best method for describing trends in jury outcomes.
Other methods (for example( jury simulation experiments or postverdict

interviews) are better suited for explaining the dynamics of jury

20The state of Washington does not allow punitive damage awards.
Therefore, although cur database contains information from a jury
verdict reporter in Washington, we have excluded Washingteon from this
analysis.

2lpriest, G., and B. Klein, "The Selection of Disputes for
Litigation,* Journal of Legal Studies, Vol. 13, No. 1, 1984, pp. 1-55,
fresents the seminal discussion of the relation between disputant
cecisionmaking and case mix.
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behavior; however, these methods are inappropriate for describing the
" magnitude of and variation in actual jury verdicts.?:

'Our goal for this report is to describe better the effect of
punitive damages within the financial injury subpopulation of cases in
which punitive damages are prevalent. Throughoué our discussion, our
presentation ié descriptive; we make no attempt to explain the patterns

in verdicts that we cbserve.

22g5ee MacCoun, R., "Inside the Black Box: What Empirical Research
Tells Us about Decisionmaking by Civil Juries," in Litan, R., ed.,
Verdict: Assessing the Civil Jury System, Washington, D.C.: The
Brookings Institution, 1993 pp. 137-80, for a good description of the
relative benefits of jury research methods. :



Illustrative Differences in

Table 2.1

Punitive Damage Law in Study Jurisdictions'

Alabama

Ccalifornia

Illinois

Missouri

New York

Teaxas

Standard of Con-
duct

*.the defendant con-
sciously or dellberately
engaged in oppression,
Eraud, wantonness, or
mallice with regard to

the plaintiff.?

s, .(prove that}
the defendant
has been
gullty of
oppression,
fraud, or mal-

ice.*?

Defendant muat have acted
with fraud, actual
malice, and deliberate
violence or oppression or
acted willfully or with
such gross negligence as
to indicate a wanton dis-
regard of the rights of

Punitives avthorized
when the defendant’n
conduct was
gutrageous because
of the defendant’s
evil motive or
recklesn
indifference to the

tunitive damages
recoverahle upon
proof of 1) actual
malice or 111 will,
2) a morally culpabld
wrong, or 3) a '
wrongful act done
willtully, wantonly,

Punittver awarded
only upun pronf of
fraud, malice, or

gross negllgence.1

Oth&l‘ﬁ.‘ rights of others,s or lnaliclously.s
Standard of Clear and Convincing Clear and Con- | Preponderance only Preponderance Preponderance Preponderance
Proof Evidence® vincing 9 oniyl? onlyt! only 12
Evidence
Cmpangato:y N013 \'EBI" \’es"s YQBIG Yeﬂl1 Yesjs
Damages Required
to Support

Punitive Award?

Limitations on

Punitives can not exceed

Ro Explicit

No Explicit Guide-

No Explicit Guide-

No Explicit Guide-

Except in cages of

Punitive Award $250,000 unless baced Quidelines.20 lines.2! lines.22 lines,23 malice or inten-

Amounts vpon alithar 1) a pattern tional tort, puni-
or practice of Inten- tive damages may
tional wrongful conduct, not exceed the
even though the damage or greater of four
injury was inflicted only times the actual
on the plaintitf; or 2) damages or
conduct involving actual $200, 000,24
malice other than fraud
or bad faith not part of .
a pattern or practice;
or, 1) libel, slander, or
de{amatlon.l9

Purpoza includes xzﬁ

Compensat ion

Purpose includes | X X X X X %

Punishment

Purpose includes X X X X

Deterrence of

pDefendant

Purpoge includes X X X X X X

Deterrence of
Qther




lThis table 18 presented for illustrative purposes only and attempts to reflect the state of the law in early 1992, Case and statutory law in each of
these jurigdictions underwent varying degrees of evolution over the perlods represented by trials in our database. For example, the *Clear and
Convincing® evidence standard was not instituted in California until 1987. Moreover, some juriedlctions have recently instituted or modified caps or
othar restrictlions upon punitive damage awards (see, e.g., Illinois H.B. 20, effective March 9, 1995, which capped. punitive damages at the greater of
three times the actual damage or §$50,000 and Texas 5.8. 25, effectlve September t, 1995, limiting punitive damages to $200,000 or two times ecnnomic
damages plus an amount equal to any non-economic damages up to $750,000). '

pata in this table are taken from °*Punitive Damages Statutory Complication®, Margaret D. Lineberry, Esq., Law Offlces of Shook, Hardy & Bacon, Kansas
city, Mo, {1992) and *Table 4-1. Summary of States’ Positlons on Punitlve Damages”. § 5.01 "Legislative and Judicial befinitions*, and § 4.06
*Juripdictlons Prohibiting Punitive Damages” in Punitive Damages Law & Practica., James D. Ghiardi & John J. Rircher, Clark Boardman Callaghan
Publishing 11996). It should be made clear, however, that errors or misinterpretation of the case and statutory law in this table are solely the
regponoibility of the authore of this report.

2AIa. Code § 6-11-20 (a}).

3Cnl. civ. Code § 3294{c).

‘uuelnmnnn_x‘_naxhnninz. 568 N.E.2d 1373, 1378 {I11l. App. 1991}.
Spiermann v, Gua Shaffar Ford, Inc.. 805 S.W.2d 314, 322 (Mo. App. 1991).

o

Internarional Minerals & Resources, Inc. v, Paopas, 761 F. Supp. 1068, 1079 (S.D.N.Y. 1991},

TTex. Civ. Prac. Rem, Code Ann. § 41.00}{a}.

Ala. Code § 6-11-20 (a).

9Cal. Civ. Code § )294(a).

loumﬂwm:m. 799 S.W.2d 71, 75 (Mo. 1992}). -
1o mosen_v. Pittaburch Corning Corp., 901 F.2d 277, 282 (2d Cir. 1990), gert. diamissed. 111 S. Ct. 27 (1990).
12\ ancock v. Armatrong Cork Co.. 946 F.2d 1085 (5" clr. 1991},

]3E1;g;_ﬂgnk_nz_ﬂgn;_xA_zigldgx. 590 So.2d 893 (Ala. 1991). However, there is case law In Alabama indicat ing that nominal or compensatory damages are
required to support punitive damages; Q.K. Binding Co.. Inc. w. Milton, 579 So.2d 602 {Ala. 1991), Qulf Mlantic Life Ina. Co. v. Barnes, 405 So.20

916 {(Ala. 1991).

l‘Cm. Civ. Code § 3295(d).

lssgmngx_!‘_unnggn;g_an, ST6 N.E.2d 1146, 1153 (Il1. App. 1991} {overturning 2 punitive award of $16,250,000 where the jury warded $0 for non
economic and $1 for economic compensatory damages). |

16RSHO § 510.263(2).

[
h



17105 Fast second Streer Asnoca. V. Pobrow. 573 N.¥.S5.2d $03 (N.Y. App. Div. 1991},

laTex. Clv, Prac. Rem. Code Ann. § 41.004(a).

lgala. Coda § 6-11-21. N

t
zoﬂnahing;gn_x‘_znzlisg, 2 Cal. Rptr. 2d 607, 1 cal. App. 4 166 (1991,
ZIEkl_!‘_Snﬂsh. 585 N,E.2d 156, 164 (I11. App. 1991).

22However. punitive awards may be reduced by any amounts previously pald by the defendant as punitive damages In other cases arising out of the same
conduct lexcept in actions for libel, slander, assault, battery, false Imprisonment, criminal conversation, maliclous prosecution, or fraudl; RSMo §
510.26314),19) .

23However. punitive damages of $200,0000 that were 40 times the actual damages of $2500 were held to be excessive; Manolag v, 303 West gznd St.
Epters., 569 N.Y.5.2d 701 (N.Y. App, Div, 1991}).

24
Tex. Clv, Prac. Rem. Code Ann. § 41.007.

In addition to the more tradition use of the term, Alabama law labels all awards in wrongful death actions as *punitive damages”. Black. Belt Wood

co.. Inc, v Sesplops S14 So 2d 1249 (Ala. 1986). However, punitive damage awards in other types of actions are not consldered compensatory In nature,
See dimscussion of Alabama verdicts elsewhere in this report.

zsnesides the purpose of punishment and of serving as an example to othere, punitive damages In Texas *.also exist for the reimbursement of losses too )
remote to be consldered as elements of strict compensation and for compensation for the plaintiff’s inconvenience and atterney's fees. Thus, the
application of the doctrine ls widespread, #s are the various purposes which serve to provide plaintiffs with cogent arguments for the imposition of
punitive damages in Adifferent circumstances.” Punitive Damages Law & Practice, Chapter 4, Page 5, §4.05 (footnotes omitted).

LT



3. PUNITIVE AWARDS IN FINANCIAL INJURY VERDICTS IN CALIFORNIA;
COOK COUNTY, ILLINOIS; HARRIS COUNTY, TEXAS; THE ST. LOUIS
METROPOLITAN AREA, MISSOURI; AND NEW YORK: 1985 TO 1554

In this section we present our descriptive analysis of punitive
damage awards in financial injury verdicts from jurisdictions in five
states from 1985 to 1984. This section is divided as follows. First,
we identify the statistical measures that we used in this analysis.
Second, we analyze the entire database, .including personal injury
verdicts as well as financial injury verdicts, Third, we describe
variation in punitive awards between different kinds of financial injury
cases, between different jurisdictions, and over time. Next, we ~ '
disaggregate the verdicts into these different kinds of financial injury
verdicts and perform a more detailed examination on these groups of
verdicts. Last, we estimate the effect of various punitive damage

limits on the verdicts in our database.

STATISTICAL MEASURES OF PUNITIVE DAMAGE AWARDS
To identify trends in punitive awards in financial injury verdicts,

we use several descriptive measures.

. The number of punitive damage awards and the percentage of
verdicts in which punitive damages are awarded. Differences in
the number of punitive-awards and changes in the percentage of
all verdicts in which punitive damages are awarded between case
types, across jurisdictions, and over time may indicate
differences in litigant and attorney behavior; they may also
reflect changes in jury reaction to the cases brought to them
over time.

. The punitive award amount.l Various statistical measures of
the award amount, including measures of central tendency and

variation, provide information about the size of the punitive

1To control for inflation, we corrected all award amounts to 1992
dollars using the standard consumer price index.



damage award. We concentrate on the mean? and median® punitive
award amount to provide information on the central tendency in
the distribution of award amounts. We use the 90th percentilef
punitive damage award amount to provide'information regarding
extremely high award amounts.

. The relaticonship between amount of compensatory damages and
amount of punitive damages. Critics allege that punitive
damages are high when compared to compensatory damages
{economic® and non-economic® losses suffered by the
plaintiff), and use this to argue that awards are unreasonable.
For each case in which punitive damages are awarded, we
calculated the ratio of pﬁnitive damages to compensatory-
damages.” We focus on the median of the distribution of this

ratio.

ANALYSIS OF OVERALL DATABASE
First, to put punitive damages in financial injury verdicts in
perspective, we describe the overall database used in this analysis.

m™his analysis combines all verdicts from 1985 to 1994 from California;

ZThe mean award amount is the arithmetic average.

3The median award amount is the typical award amount because half
cf the award amounts lie above it and half lie below it.

4The 90th percentile requires additicnal explanation. Assume all
cases in which punitive damages are awarded are ordered according to the
amount of punitive damages awarded. The 30th percentile award amount is
~he award amount above which 10 percent of the award amounts lie and
Helow which 90 percent of the award amounts lie. )

SEconomic damages include, for example, past and future lost wages,
mast and future medical costs, past and future property damages, or past
znd future lost profits.

SNon-economic damages includes, for example, pain and suffering,
~oss of consortium, and emotional distress. The amcount of non-economic
Zamages is also an important issue in the ¢ivil justice reform debate.
Critics argue that non-economic awards are increasingly inappropriate
when compared to the plaintiff’s economic damages and injuries. This
report does not address this debate.

7For example, in Case A the jury decides in favor of the plaintiff
and awards that plaintiff $200,000 in compensatory damages and $400,000
in punitive damages. The ratio of punitive damages to compensatory
camages for Case A is $400,000/$200,000, or 2.0.
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New York; Cook County, Illinois; Harris County, Texas; and the St. Louis
metropolitan area, Missouri. .

This analysis indicates that the effect of financial injury
verdicts in punitive damages for the jurisdictioqs in this study is
similar to that observed for the fifteen jurisdictions used in previous
ICJ research. Of the approximately 1300 punitive damage verdicts in the
database used for this report, 50 percent cccurred in financial injury
verdicts. Within thg population of financial injury verdicts, 14

percent of all verdicts were awarded pugitive damages (See Table 3.1).

Table 3.1

Analysis of All Verdicts from California, New York, Cook County,
Illinois, Harris County, Texas, and the St. Louis Metropolitan
Area, Missourl, from 1585 to 1994

Plaintiff verdicts Punitive Damage Verdicts

3 % % of

: K No. of of Aall of All Plaintiff

Case Tvpe Verdicts NO. Verdicts No. Verdicts vVerdicts
Financial Injury 4$.556 2,870 63.0 647 14.2 22.5
Intentional Tort - 2,800 1,469 52.5 467 16.7 31.8
Ruto PI 12,793 7,239 56.6 112 0.9 1.5
_andowner Liability 8,375 4,020 48.0 92 1.1 2.3
¥»edical Malpractice 5,238 1,681 32.1 28 0.5 1.7
Product Liability . 2,224 B76 39.4 46 2.1 5.3
Ozhers 4,506 2,381 52.8 178 4.0 7.5
overail® 35,556 i, 024 50.7 1,304 3.7 7.2

VARIATION IN PUNITIVE AWARDS ACROSS MAJOR TYPES OF DISPUTES

Turning to the population of financial injury verdicts, we first
categorized the financial injury cases in our database into major types
o disputes, as described in Table 3.2. These types of disputes were
chosen to highlight particular case types that are freguently raised in
the debate over punitive damages. The first five categories all include
cisputes arising out of written, oral, express, or.implied contractual
relationships between the parties. We identified four particular

contractual relationships because of their prominence in the debate over

SNumber of verdicts, number of plaintiff verdicts, and number of
punitive verdicts for the individual case types will not total to the
overall numbers because each case in the data base was coded for each
applicable case type. Therefore, one case could have been coded for
more than one case type.



- 21 -

Table 3.2
Types of Disputes in our Sample

T™oes o Dispute Definition
Insurance bisputes invelving the existence, interpretation, oI

performance of an insurance contract.
Employment Disputes arising out of an employee-employer relationship.

Securities Disputes arising out of the existence of a security
instrument, including stocks, bonds, and other instruments
of finance or ownership. Includes stockholder derivative

suits.

Real Property Disputes arising out of the sale, lease, or improvement of
real property.9

Other Contract Disputes arising out of the existence of an express,
implied, oral, or written contract between the parties not
identified above.

Other Commercial Financial injury cases arising out of noncontractual
relationships between the parties. Largely anti-trust and
unfair business practice cases.

punitive damages.. . The fifth category captures all other contractual
relationships that were not identified. Examples of contractual
relationships that would fall into this category are endless, but
include bank transactions, consumer transactions, and most business
transactions.

The sixth category includes disputes arising out of noncontractual
relationships between the parties. In particular, this category
includes anti-trust and unfair business practice allegations between
competitors, and brought by governments and consumer groups.

As Table 3.3 shows, within contractual disputes, most of the
punitive damage awards were made in disputes arising out of three
particular contractual relationships, insurance, employment, and real

property. 10

Real preperty is land, and generally whatever is erected or
growing upon or affixed to land.

10Even though 258 punitive damage awards are identified as other
contract, this category is an aggregate of many types of contractual
relationships with no single dispute type predominating. Overall, the



Table 3.3
variation in Punitive Awards in Financial Injury Case Types (1985 to
1894)
) Median
Punitive Damage Punitive Damage Awards Punitive
Awards as a & ofll ({£1992) Award to
No. of No. of Total Comp
Type of No. of Plaintiff Punitive No. of Award 90ch Per- Award
Dispute verdicts Verdicts Awards Verdicts Amount Mean Median centile Ratio
Insurance 2,045 565 134 12.8 70.6 7,933,676 652,000 13,572,000 - 3.9
Employmen: 749 490 125 16.7 60.0 2,689,033 194,180 2,060,200 1.2
Securities 29 10 6 2¢.9 90.4 30,269,389 1,229,080 174,342,000 1.5
Real 978 650 113 11.6 46.90 2,110,888 94,700 © 2,048,000 0.9
Propesty
cher
Contracis 1,725 1129 258 15.0 43.0 6,283,804 277,875 8,423,380 1.2
Octher
Commercial 30 26 i1 36.1 54.3 1,654,966 956,470 3,370,840 2.9
Overall £556 2B70 647 4.2 2.5 5,344,876 250,000 6,223,400 1.4
However, this does not mean that that these are the case types in

which a punitive damage award is most likely.

For example, even though

there are relatively few punitive awards in the *other commercial” case

type (11), this represents over 36 percent of all verdicts within this

Fh

type ©

4

dispute.12

Plaintiffs win less freguently in insurance cases

than in employment, real property, or other contract cases. However,

when they win, plaintiffs receive punitive awards less often in real

property cases than in insurance, employment,

and other contract cases.

Table 3.3 also shows that punitive award amounts are quite high and

vary from case type to case type--the mean award amount varies from $2.1

million in real property verdicts to $7.9 million in insurance

disputes.l3

The 90th percentile punitive damage award amount ranges

number of verdicts for any given type of contractual relationship in

this category is quite small.
iThese percentages, in this chart and in all other charts, are

estimates of the true percentages because we are sampling from our

entire database to provide these statistical measures.

See Appendix A,

12With_in insurance, employment, real property, and other contract
case types, punitive damages were awarded in between 17 and 26 percent
of plaintiff verdicts.
1>The mean award for securities dispute is considerably higher than

that in the other case type categories.

However,

because there were



Srom $2.0 million in real property verdicts to $33.6 miliion in
i=msurance verdicts. In some distributions of punitive award amounts the
mean award amount is higher than the 90th percentile award amount. This
relationship between the mean of the distribution.ané the 90ch
percentile of the distribution indicates that there are a few punitive
damage award amounts that are much higher than the rest of the awards in
:he.distribution. Uniformly, punitive damages represent a large portion
of the total amount of damages awarded (this includes verdicts in which
punitive damages are awarded and verdicts in which punitive damages are
not awarded): from 42 percent of all damages in other contract verdicts
zo over 70 percent of all damages in insurance verdicts.l¢

The relationship between the amount of compensatory damages awarded
and the amount of punitive damages awarded in any given case has been a
focus of the policy debate. Federal and state judiciaries!® and
legislaturesl® use the amount of compensatory damages awarded in a
verdict as one factor in judging whether the amount of punitive damages
awarded in that case is reasonable. We use the ratio of punitive
damages to compensatory damages for each case to explore the relative
size of punitive damage award amount for these case types.

Table 3.3 shows the variation in the median of this ratio across
these case types. The highest median ratio is found in insurance
verdicts; the lowest in real property verdicts. In insurance verdicts,
&t the median, the amount of punitive damages awarded is almost 4 times
2s large as the compensétory damages awarded. In real property cases,

~he amount of punitive damages awarded is slightly less than the amount

very few securities verdicts in our sample, the mean is sensitive to
very high award amounts, and this likely reflects this. For this reason
we are not holding this statistic to be necessarily representative of
securities cases not included in our database. ' Similarly, other
commercial verdicts displays the lowest mean punitive damage award
amount among the case types. However, there were very few such cases in
our database, and we are not confident that our analysis of this
category of cases reflects cases not in our database.

l4again, because of the extremely low number of securities awards
we do not include them in this discussion.

13gee, e. ‘g Mmmmumm 115 s. ct. 1589

SMany states have imposed llmlts on punitive damages allowed in a
case related to the amount of compensatory damages awarded in the cases.

(1296

.-..—



of punitive damages awarded.

This suggests that juries in insurance

cases tend to reach higher punitive damage awards relative to the

compensatory damages awarded than those hearing other types of cases.

VARIATION IN PUNITIVE AWARDS BETWEEN JURISDICTIONS

We next examine variation in punitive damage awards in financial

injury cases between the different jurisdictions

Table 3.4 provides the details of this analysis.

in our database.

Ar first glance, this analysis suggests that punitive damages in

financial injury cases is a California phenomenon--over 66 percent of

these punitive damages awards were made in California.

This is partly a

»esult of the fact that there are more California wverdicts overall in

the database.

When one compares the percentage of cases in which

punitive damages are awarded between the states, California juries still

have a higher propensity to award punitive damages.

A plaintiff

recovers a punitive damage award in 14 percent of all financial injury

verdicts in Harris County.

In Cook County., New York,

and the

metropolitan St. Louis area, punitive damages are awarded in less than

10 percent of all wverdicts.

Plaintiffs win in over 60 percent of

financial injury verdicts in California, Cook County, and the St. Louis

merropolitan area.

Table 3.4

Plaintiffs win in less than 50 percent of the

Variation in Punitive Damage Awards in Financial Injury Cases between
Jurisdictions in 1985 to 1594

Median
Punitive Damage Punitive Damage Awards Punitive
Awards as a % of ({S1282) Award to
No.of No.of Total Comp
No. of Plaintiff Punitive No.of Award 90th Per- Award
Jurisdicrion Verdicts Verdicts Awards Verdicts Amount Mean Median centile - Ratio
California 2,051 1,378 429 20.9 50.6 5,844,685 355,800 7,210,700 1.5
Cook County 402 261 17 4.2 §0.7 3,233,558 250,000 3,000,000 2.5
Harris 930 428 130 14.0 63.5 6,669,497 206,314 8,335,000 1.0
County
t. Louis 768 568 S5 7.2 17.4 357,229 37,050 552,800 2.3
metro
Rew York 405 235 16 4.0 20.5 567,579 55,127 3,755,500 0.5
Overalil 4,556 2,870 647 14.2 52.5 5.344.876 250,000 1.4

6.223,400
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financial injury cases in Harris County. Thev obtain a punitive damage
award in over 30 percent of all plaintiff verdicts in Caiifornia and
Harris County, but 10 percent or less in the other jurisdictions in this
study. ;

Punitive damage award amounts also'vary between jurisdictions. The
mean punitive damage award is considerably higher in California {$5.8
million), Cook County ($3.2 million), or Harris County ($6.7 million)
than in New York (5568,000) or the metropeolitan St. Louis area
{§337,000). The 90th percentile award amount is quite high in Harris
County ($8.3 million) and Califernia ($7.2 million). Punitive damages
represent an important portion of total damages awarded in California,
Cook County, and Harris County. Interestingly, when the punitive damage
-0 compensatory damage ratio is compared between the jurisdictions, the
mectropolitan St. Louis area and Cock County have a median ratio higher
then California or Harris County. This compariscon shows that even
though on some measures punitive damage awards are considerably higher
in California or Harris County than in the metropelitan St. Louis area,
on other measures punitive damage award amounts are higher in the

rmetropolitan St. Louis area than in California or Harris County.

VARIATION IN PUNITIVE AWARDS OVER TIME

Punitive damages are commonly held to be increasing over time. Is
chis true of punitive damage awards in financial injury cases? Table
3.5 describes ﬁunitive damage awards in the entire population of
financial injury verdicts separately for the five-year periods 1985-1989

and 1990-1994.17

17We chose to use five-year periods to minimize the effect of year-
to-year statistical variation in this analysis. An examination of the
data annually indicated no important event or year that would explain
variation between the first and second five-year period, but instead
supported the overall trends between the two periods.
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Table 3.5
Variation in Punitive Damage Awards in ¥inancial Injury Cases over Time

Mediar

Punitive Damage Punitive Damage Awards Punitive

Awards as a § of (519521} Award to
No. of No. of Total Comp

No. of Plaintiff Punitive No. of Award $0th Per- Award

Perioc Verdicrs verdicts Awards Verdicts Amount Mean Median centile Ratio
19E5-19E69 2,197 1,397 348 15.8 43.8 3,390,509 195,600 3,912,000 1.5
1990-1994 2,359 1,473 259 12.7 58.6 7,619,931 364.088 12,052,170 1.2
Qverall 4,556 2,870 647 14.2 52.5 5,344,B76 250,000 6,223,400 1.4

This analysis indicates that the number of punitive damage awards
nas decreased between these two five-year periods, both in absolute

numbers and as a percentage of the overall number of wverdicts. Table

1)

.2 shows that punitive damages were awarded in about 16 percent of all
financial injury veraicts in the 1985-1989 period and in about 13
percent cof these verdicts in the 1990-1994 period. Plaintiffs have won
cases at a slightly lower rate in the 1990-1994 period (62 percent)
compared to the 1985-198S% period (64 percent). ' In addition, the
percentage of plaintiff verdicts in which punitive damages are awarded
has decreased slightly from 25 percent in the 1985-1989 period to 20
percent in the 1990-1994 period.

Punitive damage award amounts have increased from the first period
in our dataset to the second. The mean punitive damage award amount
increased from $3.4 million teo $7.6 million, and the median award
increased from $196,000 to $364,000. The 90th percentile punitive award
amount increased at a greater rate than either mean or median award
amounts from $3.9 million to $12.0 million. 1In addition, punitive
camages represent a larger portion of all damages, rising from about 44
percent of all damages awarded in the 1985-1989 period to nearly 60

percent of all damages awarded in the 1990-1994 period.lF®

iBa further analysis of changes over time within case types or
state provides little additional information. Similar patterns of .
decreasing numbers of cases and increasing award amounts were found in
most of the case types and states.



-1

Though the amount of punitive damage awards is increasing, the
median ratio of punitive damages to compensatory damages has actually
decreased from 1.5 in the 1985-198B% period to 1.2 in the 1950-19%4
period. This indicates that even though punitive*damages represent a
larger portion of the total amount of damages awarded in the later time
period, there are relatively fewer verdicts in which the punitive
damages awarded are large relative to the amount of compensatory damages

awarded.

VARIATION IN PUNITIVE DAMAGES WITHIN CASE TYPES

We now turn to a more detailed analysis of the four types of
éisputes in which most of the punitive awards appear--insurance,
-eﬁployment, real property, and other contract. We have analyzed
variation within these case types along various dimensions including the
state, the legal theory upon which the plaintiffs’ recovery is based,
and the nature of the parties. We omit the “securities” and *octher
commercial” categories from this analysis because of the low number of

observations in these two categories.

Insurance

First, we examined the population of financial injury cases in
which an insurance relationship is at the core of the dispute. This
category includes all forms of insurance: auto, life, health,
comprehensive general liability, and other insurance relationships. We
analyzed variation in punitive damage awards in insurance disputes
between jurisdictions, legal theories (using the legal theories
described in Table 3.6), and types of plaintiffs.

Punitive damage awards in disputes arising out of insurance
contracts vary considerably between the jurisdictions in our database
{Tabie 3.7a). Within our database, California has by far the highest
percentage of verdicts in which punitive damages are awarded. Punitive
damages are awarded in almeost 30 percent of all insurance verdicts in
California. Our database indicated no insurance verdicts in which

punitive damages were awarded in Cook County or New York.



Table 3.6

Tvpes of Legal Theories in Insurance Disputes

Definition

Denial of coverage

Denial of claim

Lizigation defense
issues

Other bad faith

3iz¢ party insurer

Other

Includes cases in which the plaintiff alleges that the
defendan: is wrongly denying the existence of insurance or
that the type of loss is covered by the insurance contract.

Includes cases in which the defendant admits that the
plaintiff’s loss is covered, but the plaintiff alleges that
the defendant is wrongfully denying all or part of the
plaintiff’'s claim for losses.

Includes cases in which the plaintiff alleges that the
defendant has materially misrepresented the terms of the

insurance contract.

Includes the improper denial of the duty to defend, improper
management of the plaintiff's defense, failure to settle,
and other issues associated with the defense of the
plaintiff in a separate action against plaintiff.

Inciudes other cases in which the bad faith of the defendant
is alleged, but which are not otherwise set out above. Also
includes cases in which the exact behavior being purnished

-cannot be identified in the report.

Includes cases in which the plaintiff is suing an insurer
other than his own for acts committed by the 3rd party
insurer.

Includes cases in which the contract between insured and
insurer gave rise to a dispute, but bad faith on the part of
the defendant is not alleged.

In addition, punitive damage award amounts were guite high in

California.

million,

punitive damage award was $8390, 000.

the mean punitive damage award was $9.1 million,

The 90th percentile punitive damage award was $15.4

and the median

Punitive damages represented over

75 percent of all damages awarded in insurance disputes.

Punitive damage awards were high relative to the compensatory

awards in insurance verdicts in California; the median ratio of punitive

cdamages to compensatory damages was 4.8.



Table 3.7a

Variation in Punitive Damage Awards in Insurance Cases among
Jurisdictions from 1985-94

. Median
Punitive Damage - Punitive Damage Awards Punitive
Awards as a § of {$1992) Award to
No. of Total Comp
Punitive No. of Award 90th Per- Award
Jurisdiction Awards _ Verdicts Amount Mean Median centile Ratio
Celifornia 116 29.7 75.6 9,107,182 889,500 15.451,500 "4.8
Cook County 1] N/A N/A N/A N/A N/A N/A
Harris County 14 6.3 14.3 491,691 46,963 1,024,000 1.1
$t. Louis metro 4 1.8 0.1 12,055 11,882 18,525 1.8
New York N/A N/A N/A N/A N/A N/A
QOverall 134 12.8 70.6 7,833,676 £52,000 13,572,000 3.9

To evaluate variation in punitive damage awards in insurance

disputes based on the legal theory used by the plaintiff, we categorized

the verdicts using the legal theory upon which the punitive damage was

awarded.l? Table 3.7b provides the details of this analysis. This

table shows that there was a considerable amount of variation in our

Table 3.7b

Variation in Punitive Damage Awards in Insurance Cases between Legal
Theories from 1985-94

Median
Punitive Damage Punitive Damage Awards Punitive
hwards as a % of ($1992) Award to
No. of Total Comp
Punitive No. of. Award 90th Per- Award
_Legel Theory Awards Verdicts Amountg Mean Median centile Ratio
Denial of
Coverage iz 13.6 80.2 19,180,926 889,500 45,640,000 4.6
Denial of Claim 42 7.7 62.8 2,752,407 521,600 3,912,000 6.5
Fraud 15 21.6 84.9 5,611,517 71,720 12,361,200 1.1
Deiense Issues 9 23.4 35.0 8,795,490 1,894,000 44,294,300 5.0
Other Bad Faith 17 29.2 66.3 2,645,185 652,000 8,738,100 3.8
3rd Party Insurer 16 67.9 B4.4 6,695,256 1,257,500 18,525,000 3.1
Other 2 2.7 30.5 2,462,713 2,462,713 4,900,725 1.1
Overall 134 12.8 70.6 7,933.676 652,000 13,572,000 3.9

1%The coding staff was instructed to identify the particular legal
theory that was the basis for the punitive damage award in the case.



statisticael measures among legal theories. It shows that the legal
theories associated with the most punitive damage awards are denial of
ciaim and denial of coverage disputes. However,  among insurance cases,
the Lighest percentage of verdicts in which punit§ve damages are awarded
occurs in cases in which the plaintiff did not have a direct contractual
relationship with the defendant insurer (labeled “3ré Party Insurer”
cases in Table 3.7h).

Critics of punitive damages allege that they are being used
inappreopriately by some juries to transfer wealth from “deep-pocket”
Gefendants to plaintiffs. To provide some information relevant to this
allegation, we analyzed variation in punitive damage awards between
individual plaintiffs and non-individual plaintiffs.?? For this -
analvsis, we have categorized the verdicts based on whether or not the
punitive damages were awarded to an individual or nen-individual. The
non-individual category includes all non-individual parties:
governments, businesses, and all other entities. We caution that we are
not contrglling for the facts of the cases in this analysis. It is
possible that the facts of the cases in which the plaintiff is an
individual are systematically different that the facts of the cases in
which the plaintiff is a non-indiwvidual. Therefore, this analysis is
inconclusive evidence about the ~deep pockets” bias.

The details of this analysis appear in Table 3.7c. Individual and
non-individual plaintiffs are receiving punitive awards in insurance
disputes at approximately the same rate; 13 percent of the time for
individuallplaintiffs and about 12 percent of the time for non-
individual plaintiffs. The mean punitive award amount is considerably
hkizher for non-individual plaintiffs, $25.5 million to $4.5 million, as
is the 90th percentile award, $45.6 million to $9.3 milljon. However,
the median punitive damage to compensatory damage ratio is quite a bit
higher for individual plaintiffs (4.4) than for non-individual

plaintiffs (2.3).

2iWe acknowledge that this is an imprecise measure of wealth. Some
business plaintiffs may be needy and some individual plaintiffs quite
‘wealthy. However, it is the only tool available in our database to
investigate this issue.



Table 3.7c

Variation in Punitive Damage Awards in Insurance Cases between Plaintiff
Tvpes from 1985 to 1994

; Median

Punitive Damage Punitive Damage Awards Punitive

Awards as a % of (§1952) Award to
No. of Total K Comp

Punitive No. of Award . 90th Per- Award

Plaintiff Type Awards Verdicts Amount Mean Median centile Ratio
Individual 112 i3.0 64.7 4,479,438 652,000 9,340,985 4.4
Non-Individual 22 12.1 76.9 25,505,885 512,000 45,640,000 2.3
Overall 134 12.8 70.6 7,933,676 652,000 13,572,000 3.9

Employment

We performed a similar series of analyses for punitive damage
awards arising from employment disputes. We analyzed variation in
punitive awards between jurisdictions and between the legal theories
upon yhich the plaintiff‘'s award was based (using the legal theories
described in Table 3.B).

The details of this analysis appear in Tables 3.9a and 3.9%9b.
Interestingly, pﬁnitive damages are awarded in disputes arising out of
employment contracts at relatively similar fregquencies in four of the
five jurisdictions represented in our database {see Table 3.%a). There
were no punitive damage awards arising out of disputes regarding an
employment contract from New York in our database. Punitive damages
represented the bulk of all damages awarded in employment cases in
California, Harris County, and the metropolitan St. Louis area. In the
metropolitan St. Louis area, almost 90 percent of total damages awarded
in employment cases was in the form of punitive damages.

Table 3.9a shows that the 90th percentile and mean punitive damage
award amounts were considerably higher in California and Harris County
than in the other jurisdictions in the database. However, the median
ratio of punitive damages to compensatory damages was highest in Cook

County and the metropolitan St. Louis area.



Table 3.8
Types of Legal Theories in Employment Disputes.

Fleintiffs’

vegal Theorv Definition
13
Race Includes cases in which the plaintiff alleges that the defendant is

éiscrimination wrongly denying an employment benefir because of racial cdiscriminazion,
includes hiring. salary, promotions, termination, and other employment
benefits.

Qzher Includes cases not identified above in which the defendants behavior is
édiscrimination motivated by discrimination against another protected class, including
gender, age, or céisability. ’

Viplation of Includes cases in which the plaintiff alleges that the defendant has

public policy denied plaintiff employment benefits in a way that results in a
violation of a public policy. For example, whistle-blower cases,-or
where the émployee has rightfully sought benefits such as workers'
compensation.

Traud Includes cases in which the plaintiff alleges that the defendant has
materially misrepresented the terms of the employment contract.

Ozher bad faith Includes other cases in which the bad faith of the defendant is
alleged, but which are not otherwise set out above. Alsc includes
cases in which the exact behavior being punished cannot be identified
in the report.

QOsher Includes cases in which the contract between employee and emplover
gave rise to a dispute, but bad faith on the part of the defendant is
not alleged.

Table 3.9b describes the variation in punitive damage awards in
employment disputes between the legal theories used to categorize the
employment disputes in our database. This table shows that fraud
actions exhibit the highest percentage of verdicts in which punitive
damages are awarded ({45.9 percent). However, the case type in which
the highest portion of total damages awarded was in the form of punitive
damages was race discrimination--almost 90 percent. In addition, cases
alleging race discrimination violations exhibited a higher median ratio
of punitive damages to compensatory damages than other case types

(except for the other category).



Table 3.S5a

variation in Punitive Damage Awards in Employment Cases between
Jurisdictione from 1985 to 1954

R Median

Punitive Damage Punitive Damage Awards Punitiwve

Awards as a & of (§1282) Award to
No. of Total Comp

Punitive No. of Award 90th Per-  Award

Juzisciction Awards Verdicts _ Amount Mean Median centile Ratio
Caiifornia 88 18.7 60.6 3,306,723 214,600 2.608,000 1.1
Cook County 6 310.2 30.4 185,597 62,160 482,850 2.8
Earris County 18 17.2 52.7 1.756.707 236,750 5,858,840 1.1
St. Louis metro 13 16.9 87.5 926,915 91,280 896,000 3.6
New York 0 N/A N/A N/A N/A N/A N/A
Qverall 125 16.7 60.0 2,689,033 194.180 2,060,200 1.2

Table 3.5k

Variation in Punitive Damage Awards in Employment Cases between Legal
Theories from 1985 to 1994

Median
Punitive Damage Punitive Damage Awards Punitive
. Awards as a % of (51992} Award to
No. of Total Comp
Punitive No. of Award 90th Per- Award
zegel Theory Awards Verdicts  Amount Mean Median centile Ratio
Race 13 25.9 B2.7 6,397,173 221,598 3,500,000 2.1
Discrimination
Other 13 12.3 31.9 806,908 585,000 2,608,000 1.4
Discrimination .
Violation of 41 21.0 73.2 2,858,208 236,750 2,714,400 1.4
Public Policy .
Fraud 16 45.9 57.0 6,995,233 346,518 5,858,840 0.6
Other Bad Faith 34 14.4 20.9 359,199 127,205 1,235,000 . 1.0
Ozher 9 6.8 10.4 162,812 91,280 544,525 2.3
Overall 125 16.7 60.0 2,689,033 194,180 2,060,200 1.2

Real Property

Next, we examine in more detail punitive damage awards arising out
of disputes involving contracts associated with real property. We
analyzed variatien in punitive damage awards between the jurisdictions
in our database and between the particular type of real property
transaction underlying the dispute (using the transactions described in

Table 3.10}.



Table 3.10
Types of Transactions in Real Property Disputes

Tvpe ol Transaction Definition

—~andiord-Tenant Includes cases in which the dispute arises out of a contract for
the lease of real property.

Suyer-Seller Includes cases in which the dispute arises out of a contract for
the purchase of real property.

Agents Includes cases in which the dispute arises out of an agency
relationship regarding real property. This includes brokers and
real estate agents. '

Contractors Includes cases in which the dispute arises out of a contract for
construction on real property.

Other Includes cases in which a contract involving real property gave
rise to a dispute., but is not otherwise defined above.

Tables 3.1la and 3.11b describe in detail this analysis. Punitive
damages are awarded in disputes arising out of real property contracts
in each of the jurisdicfions in our database. Punitive damages are
awarded most oftgn in California, with punitive damages awarded in about
19 percent of all real property verdicts. In addition, punitive damage
award amounts were considerably higher in California relative to the
other states in the database. The mean award was $2.9 million in
California; the next highest mean punitive award is $226,000 in Texas.
Ls noted above, the median ratio of punitive damages tb compensatory
damages is low within this case type relative to other case types. 1In
addition, it is consistently low between states within this case type,
ranging from 0.3 in Illinois to 1.5 in New York.

Table 3.11b describes the variation in punitive damage awards
arising out of real property contracts between the types of transactions
we have used to categorize these verdicts in our database. The
percentage of verdicts in which punitive damages area awarded is highest
in buyer-seller contracts for the sale of real property--almost 20
percent of all such verdicts--and lowest in contracts for construction
on real property--4.6 percent of all verdicts. 1In addition, buyer-

seller contracts are associated with the highest mean punitive award



Table 3.1la

variation in Punitive Damage Awards in Real Property Cases between
Jurisdictions from 1985 to 1594

. Median

Punitive Damage Punitive Damage Awards Punitive

Awards as a % of [51992) Award to
No. of Total Comp
Punitive No. of Award : 90th Per- Award
Jurisdiction Awards Verdicts Amount Mean Median centile Ratio
Celiifornia B2 19.1 50.0 2,855,187 107,300 2,472,384 1.0
Copk County 2 1.9 0.1 2.428 2,428 4,855 0.3
Earris County 12 8.3 24.6 226,498 48,207 150,000 0.5
St. Louis metro 9 4.8 4.5 74,111 16,000 468,696 1.0
Kew York 8 7.0 5.5 105,437 98,818 256,000 1.5
Overall 113 11.6 46.0 2,110,888 94,700 2,048,000 0.9

Table 3.11b

Variation in Punitive Damage Awards in Real Property Cases between Types
of Transaction from 1985 to 1994

Median

Punitive Damage Punitive Damage Awards Punitive

. Awards as a % of (51992} Award to
No. of Total Comp
™vpe of Punitive No. of Award 90th Per- Award
Transaction Awards Verdicts Amount Mean Median cencile Ratio
Landlord-Tenant 20 10.8 18.0 615,762 100,000 2,472,384 1.0
Suyer-Seller 47 19.9 70.4 3,825,219 84,825 1,080,511 0.9
Agents 27 13.4 33.9 869,738 53,120 1,073,000 0.7
Contractors 14 4.6 18.0 1,368,582 296,500 2,414,250 1.4
Q:zher 6 12.0 28.2 1,050,695 97,800 5,200,000 0.7
Overall 113 11.6 46.0 2,110,888 94,700 2,048,000 0.9

amount, and the highest percentage of punitive damage awards relative

to total damages awarded--over 70 percent.

Other Contractual Disputes

Last, we examined variation in punitive damages in other contract
disputes. This category includes disputes arising out of numerous
éiverse contexts other than insurance, employment, or real property. We
analyzed variation in punitive damage awards between jurisdictions,

between legal theories upon which the plaintiff is seeking relief (using



che theories described in Table 3.12}, and between the individual or
non-individual nature of the plaintiff and defendant.

‘Tables 3.13a through 3.13c describe the details of our analysis.
Punitive damages are awarded most frequently in C§lifornia and Harris
County, but there are at least some punitive damage awards in each of
the states in our analysis. Punitive damages are awarded in 6 percent
0f all verdicts in New York and Cook County and 18 percent in .California
and Harris County {(see Table 3.13a). Mean punitive damage award amounts
range from $161,000 in the metropolitan St. Louis area to $9.8 million
in Harris County. The 90th percentile award amount varies from $350,000

in the metropolitan St. Louis area to $47.4 million in Cook County.

Table 3.12
Tvpes of Legal Theories imn Other Contract Disputes

Theory Definition

Interference with Includes cases in which the plaintiff alleges that the defendant is
contracrual interfering with the plaintiff's ability to fulfill or enjoy the
reiations cerms -of an existing contract or to contract with others.

zreach of trust Includes cases in which the plaintiff{ alleges breach of a fiduciary

ducty owed to the plaintiff by the defendant.

Violation of Includes cases in which the plaintiff alleges thar the defendant’'s
Jeceptive Trade behavior violates the standards of the deceptive practices act
Fractices Act within that state. Generally involves consumer relations.

(DTPA) i

Frauc Includes cases in which the plaintiff alleges that the defendant

has materially misrepresented the terms of the contract.

Other bad faith Includes other cases in which the bad faith of the defendant is
alleged, but which are not otherwise set out above. Also includes
cases in which the exact behavior being punished cannot be
identified in the repert.

Other Includes cases in which the contract gave rise to a dispute, but
bad faith on the part of the defendant is not alleged.




Table 3.13a

Variation in Punitive Damage Awards in Other Contract Cases between
Jurisdictions from 1985 to 1954

s Median
Punitive Damage Punitive Damage Awards Punitive
Awards as & % of (51992} Awarg to
No. of Total Comp
Punitive No. of Award 50th Per- Award
Jurisdiction Awards Verdicts Amount Mean Median centile Ratio
California 132 16.4 30.9 5,610,223 473,500 8,423,360 1.2
Cock County £ : 6.2 61.9 5,983,560 500,000 47,250,000 4.2
Harris County 83 18.3 66.4 9,812,952 242,725 17,046,000 1.2
t. Louis metro 26 9.3 10.5 160,795 22,314 350,000 2.3
New York g 6.0 50.1 1,029,721 42,540 3,755,500 0.2
Overall 25E 15.0 43.0 6,283,804 277,875 B,423,360 1.2

Table 3.13b describes variation in punitive damage awards in other
contract disputes between the legal theories used to categorize these
verdicts in our database. As this table shows, most of the punitive
damage awards were reached in cases based on breach of trust or fraud.
Mean award amounts are high in interference with contract and other bad
faith verdicts. The median ratioc of punitive damages to compensatory
damages was épproximately one for each case type except for other bad

Zaith cases, in which the median ratio was 3.7.

Table 3.13b

Variation in Punitive Damage Awards in Other Contract Cases betweeg
Legal Theories from 1985 to 1994

Median

Punitive Damage Punitive Damage Awards Punitive

Awards as a % of {51992} Award to
No. of Total Comp

Punjtive No. of Award 90th Per- Award

Legal Theory Awards _ Verdicts  Amount Mean Median centile Ratio

Interference with

Contract 29 22.7 58.8 11,685,711 970,900 32,190,000 1.5
Ereach of Trust 53 42.6 62.3 8,196,962 521,600 17,046,000 0.9
OTPA 28 14.2 29.1 1,148,697 74,209 3,393,000 1.2
Fraud 99 29.2 46.5 2,717,231 212,628 4,564,000 1.4
Other Bad Faith 21 10.5 24.8 17,776,783 247,000 20,387,000 3.7
Ocher 28 3.8 55.9 6,127,042 256,637 20,000,000 1.0
Overall 258 15.0 1.2

43.0 6,283,804 277,875 B,423,360



Table 3.13c details the relationship between party type and
punitive damage awards in other contract cases. For this analysis, we
have categorized the verdicts based on whether the punitive damages were
awarded to an individual or non-individual, and from an individual or
non-individual. The category “other” includes all non-individual
parties, government, business, or other entities. This table shows that
in general the percentage of cases in which punitive damages are awarded
does not vary greatly between the party type of plaintiff or defendant.
It does suggest that an individual plaintiff receives a punitive award
slightly mdre frequently that a non-individual. The data also suggests
that punitive award amounts are higher in cases in-which the defendant
is a non-individual relative to cases in which the defendant is an
individual.

The median ratio of punitive damages to compensatory damages is
higher in verdicts in which the defendant is a neon-individual (2.0 if
the plaintiff is an individual and 1.5 if the plaintiff is a non-
individual) than in verdicts in which the defendant is an individual
(0.7 if the plaintiff is an individual and 0.4 if the plaintiff is a

non-individual) .-

Table 3.13c

Variation in Punitive Damage Awards in Other Contract Cases betwean
Party Types from 1985 to 1954

Median
Punitive Damage Punitive Damage Awards Punitive
Awards as a & of (51952} Award to
No. of Total Comp
Punitive No. of Award 90th per- Award
Parcy 'I‘ypez:l' Awards Verdicts Amount  Mean Median centile Ratio
Individual v.
Inéividual 64 16.0 32.9 787,138 128,763 1,600,000 0.7
Individual v. )
Other 103 18.2 54.8 3,832,969 195,600 8,423,360 2.0
ther v.
Individual 29 14.2 24.5 761,875 194,180 2,641,000 0.4
ther v. Other 62 1.2 41.1 18,593,510 1,037,750 34,269,300 1.5
Overall 258 15.0 43.0 6,283,804 277,875 8,423,360 1.2

2iThe plaintiff is listed first; the defendant is listed second.
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Again, we do not control for the facts of these cases. We assume
~hat cases involving individuals are likely quite different £rom those
involving non-individuals. Therefore, this analysis provides

inconclusive evidence regarding a “deep pockets” bias.

ESTIMATED EPFECTIOF CAPS ON PUNITIVE DAMAGE AWARDS

One civil justice reform measure debated at all levels of
government is a cap on punitive damage awards. Many states have already
approved caps<? and similar measures are being considered in other
states and at the federal level. Moreover, other states, such as
Washington, have banned punitive damage awards by common law or by
statute. To provide some context for the policy debate, we estimated
the effectsof a cap on the existing financial injury punitive awards in

our database.
While many states have proposed or enacted caps at various limits,

from absolute monetary limits teo numerous multiples of the compensatory

22In her dissent in BMW of North America, Inc., v, Gore, 116 S, Ct,
2589, Justice Ginsburg listed those states which had approved caps on
punitive damages as of May 1996. <Those states are:

Colorado--Ceolo. Rev. Stat. §§ 13-21-102(1)(a} and (3} (1987) (caps
vunitive damages at amount of actual damages):

Connecticut--Conn. Gen. Stat. § 52-240b (1925) (caps punitive
damages at twice compensatory damages in products liability cases);

Florida--Fla. Stat. §§ 768.73(1){a) and (b) (Supp. 1992) (caps
punitive damages at three times compensatory damages);

Georgia--Ga. Code Ann. @ 51-12-5.1 (Supp. 1995) (caps punitive
damages at $§ 250,000 in some tort actions; prohibits multiple awards
stemming from the same predicate conduct in products liability actions):

Illinois--H. 20, B9th Gen. Ass. 1995-1996 Reg. Sess. (enacted Mar.
9, 1995) (caps punitive damages at three times economic damages);

Indiana--H. 1741, 109th Reg. Sess. {enacted Apr. 26, 1995) (caps
punitive damages at greater of three times compensatory damages, or §$
5¢,000);

Kansas--Kan. Stat. Ann. 8@ 60-3701(e}) and (f} (19%4) (in general,
caps punitive damages at lesser of defendant's annual gross income, or $
S millionl:

Nevada--Nev. Rev, Stat. @ 42.005(1) (1983) (caps punitive damages
at three times compensatory damages if compensatory damages egqual $
100,000 or more, and at $ 300,000 if the compensatory damages are less
than $ 100.000);

New Jersey--5. 1496, 206th Leg., 2d Ann. Sess. {(1995) (caps
Punitive damages at greater of five times compensatory damages, or §.
350,000, in certain tort cases}.
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amages, there 1s no agreement on what level is appropriate. The

th

upreme Court has recently spoken on this issue, ruling that while no

n

ty

-

right line rule marks the limits of exXcessiveness in punitive damages,
*z compariscn between the compensatory award and Fhe punitive award is
significant.”2:

We chose to analyze the effect of a measure that would have limited
2 punitive damage award in any given case at differen: multiples of the
compensatory damages awarded in the case.?é This effect would have been
in addition to that caused by any existing legislation affecting awards
ir our database.?5 The multiples chosen include one, two. three, four
ané five times compensatory damages. This array of proposals is
consistent with legislative efforts in many states. In addition, we
include an analysis of the effects of a cap at ten times compensatory
damages. Although this measure is not to our knowledge being considered
by any legislature, it ﬁrovides a comparison to a very high cap.

Table 3.14 provides the details cof this analysis using data from
California; New York; Cook County, Illinois; Harris County, Texas; and
the metropeolitan St. Louils area, Missouri, over the ten-year period.

This analysis indicates that if punitive damages had been capped at the

gmount of compensatory damages in each case, ocut of 647 punitive damage

%°BMW of North America, Inc,, v, Gore, 116 S. Ct. 1589 (1996). 1In
2MW, the Supreme Court described three factors which are relevant to
determining the constitutionality of a punitive damage award; 1)} the
cegree of reprehensibility associated with the defendant‘s conduct, 2}
the ratio between the plaintiff‘s compensatory damages and the amount of
the punitive damages, and 3) the difference between the punitive damage
eward and the civil or criminal sanctions that could be imposed for
comparable misconduct. The Court went to great pains to emphasize that
o clear line demarcates excessive punitive damage awards from
appropriate, but instead that a balance of these factors must be met.

24We acknowledge that most limits on punitive damage award amounts
&re structured as limits at a multiple of compensatory damages or some
absolute level, whichever is higher. For the sake of simplicity, we
estimated the effect of a cap at various multiples of compensatory
camages only.

“>Texas imposed a cap of four times compensatory damages or
§200,000, whichever is greater, except in cases involving malice or
intentional tort in 1987. Most of the data in our darabase from Harris
Counzy are subject to this legislation. Consequently, for Harris County
our estimate is the effect of imposing caps beyond the cap already in
place.
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Table 3.14
Estimated Effect of Caps on Punitive Damages in Financial Injury
Verdicts
Level oI Limit Decrease of Decrease of
tmulzipies of Aggregate Aggregate
compensatory Neo. of Punitive $ of Punitive Total Awargd Punitive Award
éa:nage's) ' Awards Affected Awards Affected (%) (%)
z 386 60 43 66
] 280 43 T34 51
2 219 34 27 40
4 184 28 22 33
3 168 26 : 19 27
b 102 16 10 . 12

awards, 60 percent, or 386, would have been affected. If punitive
awards in these cases had been capped at the amount of compensatory
damages, the total amount of punitive damages awarded would have been
reduced by 66 percent. The total damages awarded would have been
reduced by over 40 percent.

:By comparisoh, if a cép at higher levels had been imposed, fewer
punitive awards and a smaller percentage of the damages awarded would
have been affected. For example, Table 3.14 shows that if punitive
cdamages are limited to ten times compensatory damages, punitive awards
in 16 percent of financial injury cases would have been affected. This
would have reduced the total amount of dellars awarded by 10 percent.
The.total amount of punitive damages awarded would have been reduced by
12 percent.

For a number of reasons, we are not suggesting with this analysis
that the experience in the jurisdictions in our database would
necessarily have been as we estimate if punitive damages had been
capped. First, our analysis does not take into account how such
legislation would affect claiming and settlement behavior. Because of
this, the mix of cases reaching juries under a different regime would
likely have been much different from the mix we are analyzing. Second,
juries may take into account limits on punitive damages in their
caiculation of compensatory damages, again leading to different outcomes

than those actually observed. Therefore, both party and jury behavior



would likely be quite differen:c than that curren:zly opserved in the

presence of iimits on punitive damage awards.



4. PUNITIVE DAMAGE AWARDS IR ALABAMA: 1992 TO 1397

¥

INTRODUCTION .
Rightly or wrongly, juries in the State of Alabama over the last
few vears have developed a reputation as being generous in awarding

punitive damages. Highlighted by the multimillion-dollar verdict in BMW
o< North America v, Gore, 116 S. Ct. 1196 (1996), many of the largest

punizive damage awards granted by Alabama juries have received national
arcention. Some believe that Alabama is out of step with the rest of
the nation when it comes to assessing punitive damége awards agaig?t
deep pocket defendants, especially when the defendant resides primarily
our of state.l Moreover, there is a concern that the size of many
rlabama punitive awards are out of proportion to the underlying
compensatory damages assessment.

We have undertaken a preliminary analysis of punitive damage
verdéicts awarded by Alabama trial juries, focusing on financial injury
cases. We are rgporting on these data separately because there are a
nuxber of important distinctions between these data and the data on the

ther five states in this report.2 Data from Alabama reflect verdicts
Sfrom 1992 to 1997, different years than those from the other states in
ur database. In addition, the data have less detail than those from
the other states, and we are incapable of disaggregating the cases into

the same detail as the other data.

iprofessor George Priest of Yale University has studied the
freguency and magnitude of punitive damage awards assessed by Alabama
juries against out-of-state corporate defendants relative to their
comestic counterparts. He concluded that out-of-state defendants are
treated *unequally., indeed, grossly unequally” in terms of how punitive
camaces are awarded. See, e.g., Affidavit of George L. Priest filed
April 15, 1896, in Scots,. ef al. v, New York Life Insurance Companv, et
&.., CV 95-2269, Circui: Court of Jefferson County, Alabama,.

Zappendix B provides the details of the methodology used in
gathering the data reporting outcomes in Alabama jury verdicts.
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PUNITIVE DAMAGE AWARDS IN FINANCIAL INJURY CASES IN ALABAMA

The balance of this section focuses on Alabama jury verdicts in
Zinancial injury cases, in particular punitive damage awards in these
cases.3. To facilitate comparison we will use the‘same set of
descriptive statistics as those used to analyze the other states in our
dataset.

The data from the Alabama courts reflect a procedural rule that
requires explanation. Determining the rate in which punitive damages
were awarded in Alabama trials is compli;ated by the ability of a jury
to grant a special type of damages labeled as *general* to successful
plaintiffs. These awards do not distinguish any punitive and
compensatory components. In cases for which our data identify the-type
of awards granted by the jury, punitive damages were awardéd in 16.7
percent of all verdicts, onlv compensatory damages were granted in 39.8
percent of all verdicts, and non-specific “general” damages awarded in
14.8 percent of all verdicts. The remaining 28.7 percent of all
verdicts are defense verdicts.

The fregquency in which punitive damages are awarded in all cases is
cherefore dependent upon how these general damage awards are treated.
On the one hand, the decision to seek a general verdict could imply that
+here did not exist sufficient reason at trial to specifically label a
component of the award as punitive. If true, general verdicts can be
viewed as being compensatory-only in nature and treated as such. If so,
punitive damages were awarded in 16.7 percent of all verdicts. On the
other hand, the decision to request a general damages award may be
&riven by a desire to seek an award commensurate with punitive damages
bzt without the associated stigma or the prdcedural complications. This
suggests that all general awards contain a punitive component, and
should be treated accordingly. This assumption leads to a conclusion
~hat punitive damages are awarded in 31.5 percent (16.7 percent plus
14.8 percent) of all financial injury jury trials.

Table 4.1 provides the details of an analysis of punitive damage

awards in financial injury cases in Alabama. In this table, we provide

Sappendix B contains more information about the distribution of
Jury verdict awards in Alabama.



Table 4.1

variation in Punitive Damage Awards in Financial Injury Verdicts in
Alabama from 1985 to 1954

\ Median
Punitive Damage Punitive Damage Awards Punitive
) Awards as a & of [s1eg2) Award to
Assumption on No. of Total Comp
Na-ure of General Punitive No. of Award 90th Per- Awarad
Dazages Awards Verdicts Amount Mean Median centile Ratio
General Damages
Treated as
Compensatory
samages 52 16.7 80.1 945, 000 91,000 1,893,000 5.2
Gereral Damages
Treatedc as
Funitive -
Semages S8 31.5 86.3 540,000 37,000 947,000 5.2
General Damages
Treated as
riesing Dats 52 21.1 B5.4 945,000 91,000 1,B93,387 5.2

an analysis treating general damage verdicts as entirely punitive in
nature, entirely compensatory in nature, and as missing data. An
arnelysis of the magnitude of general verdicts suggests that they are
more similar to compensatory damage awards than punitive damage awards
in amount.

As this table indicates, punitive damages were awarded in 16.7
percent of all financial injury verdicts under the assumption that
ge=eral damage verdicts were entirely compensatory in nature and 31.5
percent of all financial injury verdicts under the assumption that
general damages are entirely punitive in nature. The former rate is
similar to California (20.9 percent of all verdicts) and Texas (14.0
percent of all verdicts).

As with the other states in our database; punitive damage award
amounts can be quite high in Alabama. Depending on the assumpticn
regarding general damage verdicts, the mean punitive damage award amount
is between $540,000 and $54S,000 and the median is between $37,000 and
$91.,000. Even the upper end of the range for the 90th percentile
puritive award amount in Alabama is lower than that observed in four of

the five other jurisdictions in our database (see Table 3.3). As



indicated in Table 4.1, regardless of the interpretation of general
damage verdicts, over 80 percent of total damages assessed-against
defendants in Alabama are punitive in nature.

This proportion of total dollars awarded aslpunitive damages is
higher than that seen in other jurisdictions. The other jurisdictions
analyzed in this report had a smaller percentage cof the total
compensation identified as punitive. As shown in Table 3.4, Harris
County is closest to Alabama with just over 63.5 percent of total
dollars awarded.

Much of the controversy surrounding the application of punitive
damage awards lies in its relationship te the accompanying compensatory
verdict. For each case in our dataset, we calculated the ratio of the
punitive award to the compensatory award.? The median ratio of punitive
camages to compensatory damages was higher in aAlabama than in the other
states in our database. The median ratic in Alabama was 5.2 compared to
1.4 for all other jurisdictions in our database.> The highest state

measure among the other states in our dataset was 2.5 for Cook County.

ESTIMATED EFFECT OF CAPS ON PUNITIVE DAMAGES IN ALABAMA

As we did for the other jurisdictions in our database, we estimated
the effect of caps on the punitive damage awards in the Alabama data.
As with our analysis of the estimated effect of caps on punitive damages
in financial injury verdicts in the other states in our database, this
estimate is additional to legislation already existing in Alabama.® For

this analysis, we are assuming that all general damage verdicts are

4In seven verdicts not included in the analysis cf the median
puritive damage to compensatory damage ratio, a punitive damage award
was reached without a compensatory amount indicated. It is unclear
wnether the compensatory award amount is zero or missing, or whether the
jury was instructed to decide only upon the amount of the punitive award
(as in a bifurcated trial}.

3This reflects a considerable number of very high ratio awards.
Wnile 20 percent of the punitive verdicts were less than the amount
granted for the compensatory award, 40 percent were at least ten times
greater.

6plabama law imposes limits on punitive damages at $250,000 except
in cases involving a pattern or practice of intentional wrongful conduct
r conduct involving actual malice. See Table 2.1. For Alabama, our
estimate is the effect of imposing caps beyond the cap already in place.



entirely compensatory in nature.’ The caps we will use as analytic
zools are one, two, three, four, five, and ten times compehsatory
damages.

As can be seen in Table 4.2, caps would have had a dramatic effect
upon the deollar amounts awarded in financial injury cases in Alabama.
Tor example, a three times compensatory cap would have limited the award
amount in 60 percent of verdicts in which punitive damages were awarded.
There would have been a 66 percent drop in the total amount of dollars
awarded; there would have been an 82 pércént drop in the total amount of
dollars awarded in the form of punitive damage awards.

Again, for the reasons identified previously, we are not suggesting
with this analysis., that had punitive damages been capped, the
experience in the states in our database would necessarily have been as
we estimate. It is also quite possible that such a cap would have an
additional effect upon the underlying number of cases filed in the
Alabama Circuit Courts since some matters might not be economically
feasible to litigate from a plaintiff's standpoint if the possibility of

2 relatively large punitive damage award was reduced or eliminated.

Table 4.2
Estimated Effect of Caps on Punitive Damage Award Amounts in Alzbama

Level of Limit Decrease of Decrease of
{maltiples of No. of % of Punitive Aggregate Aggregate
compensatory Awards Awards Total Award Punitive Award
damages) Affected Affected (%) (%)

1 36 80 73 90

2 29 64 69 86

3 27 60 &6 . 82

4 24 53 63 79

5 23 51 61 77

13 18 40 54 68

“This is an appropriate assumption for two reasons. First, we have
established that general verdicts are more similar to compensatory only
awards than to awards in which punitive damages are awarded. Second,
this assumption leads to a lower-bound estimate for the effect of a cap
on punitive damages on the data in our database.



CORCLUSION

As noted above, direct comparison of data from Alabama- jury
verdicts with those from other states in our report is difficul:s.
Nevertheless, it does appear that of the six states we have studied,
Zlabama juries sitting in judgment upon financial injury cases return
~he largest punitive damage awards in relationship to tbeir compensatory
verdict. While they do not appear to award punitive damages at a
markedly greater frequency than we have seen in other jurisdictions,
such awards very often are many times greater than the compensatory
award. Whether this is due to unigue characteristics of Alabama jury
behavior and attitudes, a different mix of cases brought to trial than
in other states, or differences in state law is unclear. Certainly
fyrther analysis is needed for a complete picture of the way in which
awards are granted in this state. What is clear is that judgments
zrising out of jury trials for financial injury in the state of Alabama
contain extraordinary punitive damage awards relative to compensatory

damages.



5. FINDIKGS AND CONCLUSIONS

The key findings of this descriptive study are summarized below.

FINDINGS REGARDING CALIFORNIA, COOR COUNTY, ILLINOIS, THE METROPOLITAN
ST. LOUIS AREA, MISSOURI, HARRIS COUNTY, TEXAS, AND NEW YORK

50 percent of all punitive damage awards are made in cases in
which the plaintiff is a;leging a financial injury only and no
injuries to either person or property.

Within financial injury verdicts, punitive damages are awarded
in 14 percent of all verdicts. The overail mean punitive
damage award in financial injury verdicts is $5.3 millioﬁi The
overall 90th percentile punitive damage award amount is §6.2
millicn.

Almost uniformly, punitive damage represent a very large
percentage of total damages awarded within financial injury
verdicts. Overall, punitive damages fepresent 53 percent of
alil damgges awarded in financial injury verdicts. Within
subpopulations of financial injury verdicts, punitive damages
can represent an overwhelming percentage of total damages
awarded.

Overall, punitive damage awards in any given case tend to be
slightly higher than the compensatory damages awarded. The
overall median ratic of punitive damages to compensatory
damages is 1.4. Within subpopulations of financial injury
verdicts, the median ratio of punitive damages to compensatory
damages varies from less than 1 to almost 4.

Punitive damage awards in financial injury verdicts vary
between case types. In the case types we identified, the
percentage of verdicts in which punitive damages were awarded
was highest in employment disputes  {({other than securities cases
which has a very small number of cases), and lowest in real
property disputes. The highest mean punitive award amount and
highest median ratio of punitive damages to compensatory ratio

occur in insurance disputes.
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Punitive damage awards in financial injury cases vary between
jurisdictions. Punitive damage awards were awarded in the
highest percentage of verdicts in California (21 percent) and
Harris County (14 percent), and least fregquently in New York (4
percent) and Cook County (4 percent). Harris County exhibited
the highest mean punitive award amount {$6.7 million) and the
metropolitan St. Louis area had the lowest ($357,000). 1In
California, Cook County, and Harris County, more tban 50
percent of all damages awarded were in the form of punitive
damages. However, in New York and the metropolitan St. Louis
area, 20 percent or less of all damages awarded were in the
form of punitive damages. -
Punitive damage awards in financial injury cases vary over
time. While the number of punitive awards reached has
decreased as a percentage of gll financial injury verdicts
{from 16 percent in the 1985-1989 period to 13 percent in the
1990-1994 period), the portion of all damages awarded which is
punitive in nature has increased. The mean punitive damage
award amount has increased from the 1985-195889 period ($3.4
million) to the 1990-1994 period ($7.6 millien}.

Whether the party is an individual or non-individual is not
associated with how often punitive damages are awarded in
financial injury cases. However, individual plaintiffs tend to
obtain punitive damage awards relatively larger than non-
individual plaintiffs, and individual defendants tend to pay
relatively smaller awards than non-individual defendants.
Again, because we do not control for the facts of the case,
this should not be considered evidence of a “deep pocket” bias.
Proposed limits on punitive damage awards would have a large
effect on punitive damages award amounts in our database.

Using a proposed cap on punitive damages of three times the
compensatory award in that case, 34 percent of all punitive
éwards in financial injury verdicts would be reduced by some

amount. The total amount of punitive damages awarded in
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financial injury cases would be reduced by 40 percent; the

total award would be reduced by 27 percent.

REGARDING ALABAMA

Alabama juries award punitive damages inlfinancial injury cases
at a rate éimilar to that found in other states in our
analysis. Punitive awards are reached in between 17 percent
and 32 percent of all verdicts; higher than the overall rate
for all other states in our database {14 percent) but about the
same as that found in Californié and Harris County.

In terms of magnitude, Alabama juries generally award smaller
punitive damage awards than in the other jurisdictions in_our
database: the Alabama mean and median (between $540,000 and
$945,000 and between $37,000 and $91,000, respectively,
depending on the assumption used regarded general damage
verdicts) wéfe less than the overall numbers ($5,344,000 and
$250,000) and much less than the figures for Califormia, Coock
Céunty,.and Hariis County.

However, . punitive damages constitute at least 80 percent of all
dollars awarded in financial injury verdicts in Alabama. Thus,

punitive damages have a much greater effect on the total amount

. of damages awarded by jury trials in Alabama than they do in

the other jurisdictions in cur database. Overall, such awards
constitute about half of all dollars awarded in our other
jurisdictions; only Harris County (64 percent) approaches
levels found in Alabama.

When they do decide in favor of such damages, Alabama juries
more often award punitive damages that are large relative to
the compensatory award. The median ratio of punitive to
compensatory awards was 5.3, far higher than the overall rate

of 1.4 for other jurisdictions and more than twice the rate of

‘the next highest jurisdiction (Cook County at 2.5).

This higher ratio of punitive to compensatory damages in
Alabama means that most proposals for imposing caps on punitive

awards as a multiplier of the compensatory award would have a



much more dramatic effect than in the other jurisdictions in
our database. For example, a cap of 10 times the compensatory
wourld only reduce the aggregate total awards in our pther
jurisdictions by 10 percent; in Alabama,.the aggregate would be

more than halved.
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Appendix

A. DATA COLLECTION METHODOLOGY FOR CALIFORNIA; COCK COURTY, ILLIKOIS;
HARRIS COUNTY, TEXAS; THE METROPOLITAN ST. LOUIS AREA,
MISSOURI; AND NEW YORK

DATA SOURCES
The data used in this repoft were collected from Jjury verdict

reporters within the sample jurisdictions. These are private
subscription newsletters for lawyers and.litigants that report the
outcomes of, and relevant informaztion on, jury verdicts in their
respective areas. This appendix describes each of ‘the reporters,
estimates their reliability as data sources, and details the methods

used to record the jury verdict information in them.

DESCRIPTION
The jury verdict reporters used in this study and the jurisdictions

on which they report are described below.

Jury Verdicts Weekly {(JVW)=California

JVW describés verdicts reached in Superior Courts and United States
District Courts throughout California. To obtain information, JVW staff
identify cases reaching verdict from public records; they then mail
Questionnaires to each attorney of record. Coverage is most
comprehensive in the large metropolitan areas. We use data describing
Jury verdicts from state courts of general jurisdictions from this

analysis.

Coock County Jury Verdict Reporter (CCJVR)—Cook County, Illinois

CCJVR repeorts verdicts in the Law and Municipal Divisions of the
Cook County Circuit Court and the United States Distinct Court for the
Northern District of Illinois. Like JVW, CCJIJVR identifies cases
reaching verdict through the public records available at the courts and
mails questionnaires to each attorney of record. Again, we use data
describing jury verdicts from state courts .of general jurisdictions from

this analysis.



Jury Verdict Reporting Service (JVRS)—the Metropolitan St. Louis area,
Missouri

-JVRS reports all jury verdicts reached in the St. Louis
metropolitan area and portions of Missouri, in both state and federal
courts. Reporter staff identify verdicts from coﬁrt records obtained
iror each court; they then contact each attorney of record to collect

the relevant information. Again, we use data describing jury verdicts

th

rom state courts of general jurisdictions from this analysis.

The New York Jury Verdict Reporter (NYJVR)-—New York

NYJVR reports verdicts reached throughout New York state. Reporter
szaff use numerous sources to identify cases reaching verdict, including
court records, legal pericdicals, and local, state, and national -
nonlegal periodicals. They then obtain information from each attorney
of record. &Again, we use data describing jury wverdicts from state

courts of general jurisdictions from this analysis.

The Blue Sheet—Harris County, Texas

The Blue Sheet reports con all dispositions reached in the Houston
metropolitan area in both state and federal courts. Blue Sheet staff
1éentify disposed cases from court records; they then contact the at-

torneys of record for each action and collect the relevant information.

g

gain, we use data describing jury verdicts from state courts of general

urisdictions from this analysis.

.

RELIABILITY

It is obviously important that the information obtained from the
reporters be as complete and accurate as possible. We have used
independent solicitation of information by the reporters as a test for
reliability. :

Because many Jjury verdict reporters rely on lawyers or parties to
contact them with information, their descriptions of the disputes
reaching verdict are probably incomplete and biased. The reporters used

in this study independently identify all disputes reaching verdict from

public records and contact with the attorneys of record for both sides

for information. By actively reviewing the public records, these



reporters attempt to ensure that their newsletters describe all the
verédicts in théir jurisdictions. The reporters themselves provided us
with estimates of coverage ranging from 80 to 100 percent.

In addition, ;he information itself must be accurate. To ensure
accuracy, these reporters (1) use information from both parties in each
case, (2} reconcile any discrepancies, and (3} provide the parties with
tne opportunity to edit the descriptions before publication. Since each
party has an incentive té prevent the misreporting of information by the
opposing party., these procedures ensure that descriptions of the
disputes and their resolution are accurate.

Researchers who used these data in earlier studies (Peterson and
Priest, 1982; Shanley and Peterson, 1983) determined more preciselV the
reiiability of the reporters for two locations. The authors of the

tudies sampled the public records in San Francisco County and Cook
County to estimate the reliability of JvW and CCJIJVR. They determined
that JVW described B4 percent of the jury verdicts in the sample and
that CCJVR reported on over 90 percent. They also found that for San
Francisco County, the reporter appezred to underreport small automobile
accident and business cases relative to higher-value verdicts.

We believe that these reporters provide relétively reliable data.
Zowever, the data collection process should be kept in mind. In this
analiysis, the number of cases should be treated as a lower-bound

estimate.

PROCEDURE

Each verdict reported in a newsletter is described in a short
paragraph. Our database has been constructed over the past fifteen
vears using three different coding procedures. Different procedures
were employed as the succeeding collection teams learned from those that
came before. The main difference from one period to the next was a
simplification of the data collected. However, efforts were made to
ensure that the data collected were consistent between the periods.

The form used in the last collection effort is considerably less
complex than those used in previous ICJ coding efforts. This simplified

form was necessary to obtain comparable data across the large number of
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reporters used in that study. A simplified collection form ensures that
identical data are collected in all the jurisdictions.

"All collecticn processes were overseen by the RAND Survey Research
Group, which trained a staff to read through the reporters and code the
relevant information. The reporters were initially screened by the
staff to identify the verdicts that were to be coded. Verdict
descfiptions containing information that could not be coded were
identified, and these verdicts were coded by supervisors or by the
author of this report. All completed coding forms were reviewed by a

supervisor to ensure that all information was correctly coded.

SAMPLING METHODOLOGY AND WEIGHTS _
Persconal Injury Verdicts

Because there are so many automobile personal injury and landowner
liability cases, these verdicts were sampled. The staff was instructed
to identify all automobile personal injury and landowner liability cases
during the initial screening stage. Then, every fifth automobile
personal injury verdict and every fifth landowner liability verdict was
coded. The analyses adjust for the sampling process by weighting the
data. All automcbile personal injury and landowner liakility verdicts
in which the award was over $500,000 were included in the sample.

Tort cases were not subject to the recoding process for the

analysis in this report.

Finaﬁcial Injury Cases

All financial injury verdicts in the reporters were coded by the
survey research staff in previous data collection efforts. In the
recoding process where additional data were extracted from the case
descriptions, we included all financial injury verdicts in which
punitive damages were awarded. For compensatoryv-only plaintiff wverdicts
and for defense verdicts in these case types, we recoded a sample of
26.5 percent of the cases and adjusted the weights for these cases

accordingly.
California 1985 Verdicts

Previous ICJ coding efforts had already worked with about half of

all Califormia jury verdicts granted in calendar year 1985. These cases



were not included in the previous data colliectiorn efZor:ts that

[

u

z2s1s for the current report. Thus, California cases for that

bl -

m

&éitionally weighted, on a county-by-county basis, to reilect

form the
year are

the total

number of verdicts known to have been published in, the jury verdiet

reporter.
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B. DATA COLLECTION METHODOLOGY FOR ALABAMA

INTRODUCTION
Over the past few vears, the Administrative Office of Courts (AOC)

in the state of Alabama has maintained a central database of information
on all cases filed at the Circuit Court level (the civil court of
ceneral jurisdiction) in each county. The AOC began this operation in
1892, and it has been phased in since then. They feel that the database
wasn’'t fully capturing all counties until 1985, but cannot give precise
estimates of the number of counties that were included in the electronic
catabase from 1992 through 1994. These data are used largely for case
management and court administration. However, they also provide a
detailed source of informaticn on the civil justice system in Alabama.
The data include information on the case and parties inveolved in
~he action. The database is collected by the clerk of the court on the
masis of the pleadings filed with the court; the disposition of the case
by the judge, jury, or clerk; and a civil case cover sheet filled out by
the original £filing party. BAmong other information, the database
includes the case type, method of disposition, amounts awarded by jury
er judge, and an indication of the party receiving the judgment of the

court.

CREATION OF DATASET

Although the Alabama dataset contains a rich lode of information
regarding each case filed in the state, it does not have the much more
cetailed description of the underlying dispute and characteristics of
che parties found in the jury verdict reporters we emploved for other
jurisdictions. Given the difference, we attempted to interpret the
information collected by the AOC so as to maximize comparability with
the data collected for other states.

The case type designation scheme used by the clerk’s office has
undergone a number of revisions since the data were originally put into

a machine-readable format. We developed a cross-walk applicable to each



¢ the different versions of the Alabama classification protocols.> At
tne highest levels, we sorted the cases in the database inzo four
groups: torts, financial injuries, miscellaneous matters {such as
zoning issues, appeals from administrative agencigs. forfeitures, and
the like), and unknown.? To the extent possible, we also attempted to
ferther divide the caseload into subgroups that reflect the more refined
definitions used in our current analysis cof the other jurisdictions.'

For the present report, we limit our analysis to cases falling into
the general categories of torts and financial injury. We exclude the
miscellaneous grouping because it contains céses that ordéinarily dec not
cc before a jury for resolution. We also exclude the unknown group of
case types since we can not say with any certainty what matters are

sing litigated or even if they are ones with the potentizsl of being
édscided by & jury. We do not break out the Alabama data into case type
ceztegories finer than torts or financial injuries because we cannot
c_early assign many of these cases to categories that mirror our work in
this report and in other ICJ analyses of jury verdicts.

We selected only those cases in the database that were recorded as
heving been decided by a jury verdict and in which the successful party
wes known. It should be noted, however, that the counts ci trials
cresented herein will undoubtedly differ from published numbers of
vsarly jury trial counts in the state of Alabama. To maximize
comparability with our work in other states, we made a number of

subjective decisions.?

l1as we have done with our other jurisdictions, cases presenting
*nybrid” case types with elements of both financial injurv and tort (for
example, contractual disputes with allegations of bad faizh or fraud)
were considered to be financial injury cases.

2Looking only at cases where the final court action was indicated
te be disposition by jury verdict, torts constituted 65.9% percent of all
verdicts, financial injury cases were 21.1 percent of all cases,
miscellanecus 7.4 percent, and unknown 5.6 percent.

35The Alabama data differ from the other states in our database in
one important way. In a very few cases, the judge will alzer or adjust
the jury verdict. The Alabama database verdicts reflect chese
postverdict adjustments of the judge, which we have not included in the
other states in our data base. However, like ocur other jurisdictions,
the Alabama data do not contain post-appellate changes nor do they



1. We dropped all matters where the relief sought or granted was
ecquitable in nature (declaratory relief, injunctions, extraordinary
writcs, etc.) and appeals from either a lower court or an administrative
agency since such actions are not heard by juries.

2. Juries in the state of Alabama can award monetary damages in
one of two ways: either as compensatory and/or punitive damages or as
an undistinéuished general award. While the size of a2 general award may
be influenced by the same factors that go into the calculus for punitive
award creation (outrageous conduct of the defendant, a desire to set an
example, the need to deter like conduct in the future, etc.), our
database does not indicate whether a punitive award would have been
granted but for the decision to employ a general verdict scheme.  We use
such awards as evidence of a plaintiff win and of tortal dollars awarded
but cannot use them conclusively in our analysis of punitive damage
incidence and size. Instead, we first assume that all general damage
awards are punitive in nature and analyze the data. We then assume that
the general awards are all compensatory in nature and analyze the data
again. From these analyses we create a range for punitive damage award
statistics in Alabama.

2. Actions for wrongful death in the state of Alabama also present
& unigue challenge. An award for wrongful death is characterized by
state law as a *punitive” damage award, regardless of the nature of the
defendant’s conduct. For purposes of comparison with jury verdicts from
other states, we attempted, to the extent possible in the AOC database,
to idéntify any action for wrongful death damages. In turn, in any
instance where a wrongful death action vielded an awardé for punitive
damages, we shifted such dollars to the compensatory award field.

4. On first analysis, the dataset provided confliicting information
regarding the victorious party in the action. In some cases, the
plaintiff was indicated as the winning party, but no relief was granted.
Discussions with court staff indicated that the field used to designate
the winning side was more reliable for determining the victorious party

than the fields for the amounts awarded. Our review of a sample of

reflect any private settlements between the parties after the verdict is
received.



cazses where we had independent evidence of the amounts awarded supported
this conclusion. Accordingly, our counts of *who won-who lost” come
from the field reflecting the party receiving the judgment (present in
every one of our selected verdicts) but our numbers of total dollars

ewarded are derived only from those records with known dollar amounts.

SAMPLING METHODOLOGY AND WEIGHTING

No sampling was performed on the data received from the

AZministrative Office of the Alabama Courts.

OVERALL ANALYSIS OF JURY VERDICTS IN ALABAMA ’

The end result of our selection process was a total of 2,027 _jury
verdicts (1,572 torts and 455 financial injuries). The AQC database has
been in operation since the early 19%0s but full and consistent
impiementation of the statewide judicial information system did not take

place until later years, mostlyf in 1985 angd 1996 (see Table B.1}.

Table B.1l

Alabama Jury Trizl Verdicts by Year
and Case Type

Year/Case Financial

Type Torts Injury Total
1993 87 30 117
1994 298 107 405
1995 455 135 588
1296 563 150 715
1397 169 35 204
Total 1572 455 2027

Overall, plaintiffs won more often than defendants. In tort
triels, plaintiffs won slightly less freguently, but in financial injury

trials, plaintiffs won considerably more often than defendants (see

Table B.2).



Table B.2

Alabama Jury Trial Verdicts by Award Type
and Case Type

. Financial,

Award Tyvpe/Case Tvpe Torts Iniury Total
Defense Verdict 797 133 e3¢
Plaintiff Verdic: 775 322 1087
Punitive Award 27 52 7c

Total N 1572 455 29027
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