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Record Type: Record
To: Ellen S. Seidman/OPD/EOP, Peter G. Jacoby/WHO/EQP, Elena Kagan/OPD/EOF, Charles
Konigsberg/OMB/EOP
cc: Lawrence J. Haas/OMB/EQP, John A. Gribben/OMB/EQP

Subject: Volunteer Bill

OMB's press office received calls today regarding the Volunteer bill, HR 911. Evidentally, the AP
says that Coverdell is telling reporters in Georgia that our Statement is incorrect. He says that the
bill does not contain the "total prohibition on joint and several liability for non-economic damages."
Our SAP (3rd paragraph) says the "total prohibition” would "unfairly and inequitably impact poor,
sick, and older Americans.”

Ellen, 1 understand that you and Larry Haas are trading calls to discuss.
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DRAFT ~ NOT FOR RELEASE
May 21, 1997

(House)

911 - Volun ion f 1997
(Porter (R) Florida and 150 cosponsors)
L)

The Administration supports the intent of HR. 911 — to faciljtate the work of an ever-growing
number of volunteers — but w&Temairyconcerned with several of the bill’s provisions.

In general, HR_ 911 is designed to protect non-profit or government volunteers from civil liability
and punitive damages for harm caused during the course of their volunteer duties.

HR 911 would generally preempt State laws that are inconsistent with the limits provided in the
bill, but State laws that provide additional protections to volunteers would not be preempted.
States could choose to opt out of the bill's requirements for actions thatﬁ;l%\gljg)pa:ﬁes from
that State. None of the bill's limitations on liability would apply to misconduct that constitutes a
crime of violence, an act of international terrorism, a hate crime, or to any misconduct that
involves intoxication, drug use, a sexual offense, or the violation of any State or Federal civil
rights law. ‘

The Administration will work with the Congress to resolve the following remaining concerns with
this legislation: First, the prohibition on joint and several liability for non-economic damages
would unfairly and inequitably impact poor, sick, and older Americans -- those most likely to use
volunteer services. Second, sections 3(a) and 4(e)(2) apply the principle of one-way preemption:
State laws that further limit volunteer ligbility are recognized, but those that expand plaintiff’s
rights are not. MWMy, the definition of “non-profit
organization” rémains too broad, encompassing organizations about which no independent
judgment of their public benefit has been made.
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This Statement of Administration Policy was developed by the Legislative Reference Division
(Schroeder), in consultation with Justice (Silas), Education (Somerville), HHS (Wallace), Labor
(Taylor), Treasury (Levy), Corporation for National and Community Service (Sofer),

NEC (Seidman), HR (VanWie), BASD (Balis).

HR. 911 was ordered reported (with amendments) on May 13th by a vote of 20-7. The report
has not been filed.

The Administration opposed the Senate companion bill (S. 543) in a Senate SAP on Apnl 26th
because the bill would:

- potem:ia]ly exempt certain "hate groups, street gangs, or violent militia” from liability;

-- preempt state law without demonstrating the inadequacy of state law in this area. It
also contains a one-way pre-emption of State law (State laws would be pre-empied if they
favor plaintiffs, but not if they favor defendants); and

— abolish joint and several liability for non-economic damages (e.g. pain and suffering).

S. 543 was amended during Senate floor consideration to limit the scope of the liability
protections to cover only volunteers. (S. 543 originally covered volunteers, non-profit
organizations, and government entities.) The Senate amendments did not address the second and
third objections listed above

The Senate passed the amended version of S. 543 on May 1st by a vote of 99-1.

The Administration has not taken a position on HR. 911 or the Senate-passed version of S. 543.
Summary of HR, 911

The following provisions of HR. 911 are identical to the Senate-passed version of S, 543:

Civil Liabilirv. HR 911 provides that non-profit or government volunteers would not be liable
for harm caused by an act or omission of their volunteer duties, with certain exceptions. The
volunteer would not be shielded from liability in cases: (1) of willful or criminal misconduct; (2) of
gross negligence; or (3) where the volunteer does not have the State-required operators’ licenses
or insurance for certain equipment.

HR. 911 would not affect State laws that limit volunteer liability subject to certain conditions
(e.g., requiring mandatory training for volunteers or requiring insurance). In addition, the bill
does not affect the lfiability of non-profits and government entities for harm caused by a volunteer
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and would not prohibit organizations from bringing suit against their own volunteers.

Punitive Damages. HR 911 provides that punitive damages may not be awarded against a
volunteer in an action related to a volunteer’s activity, with certain exceptions. Punitive damages
may only be awarded in cases where the claimant demonstrates "by clear and convincing
evidence” that the volunteer caused the harm through willful or criminal’ nnsconduct ora
conscious, flagrant indifference to the rights or safety of the individual.

Noneconomic Loss (pain and suffering, etc.). HR. 911 would abolish joint and several liability
for noneconomic losses. Therefore each volunteer only would be responsible for his/her portion
of any noneconomic loss incurred by the claimant. Each volunteer would continue to be jointly
and severally liable for any economic loss (medical expenses, lost eamnings, etc.) incurred by the
claimant,

Preemption of State Law. HLR. 911 would preempt State laws that are inconsistent with limits on

volunteer liability that are provided in the bill, with certain exceptions. State laws that provide
additional protections to volunteers would not be preempted.  States may choose to opt out of
the bill's requirements in civil actions against a volunteer that only involve parties from that State.
To opt out, the State would have to enact a statute that: (1) cites and exercises the HR. 911 opt-
out authority; and (2) contains no other provisions.

Exceptions. None of the bill's limitations on liability would apply to misconduct that constitutes a
crime of violence, an act of international terrorism, a hate crime, or to any misconduct that
involves intoxication, drug use, a sexua! offense, or the violation of any State or Federal civil
rights law.

The differences between HR. 911 and the Senate-péssed version of S. 543 are listed below:

Effective Date. HR. 911 would take effect 90 days after enactment and would only apply to
actions that occur after the effective date of the bill. (S. 543 would apply only to claims filed after
the effective date regardless of when the incident occurred.)

Additional Exceptions. HLR_ 911 would not apply to organizations that practice actions covered
by the Hate Crime Statistics Act (i.e., excludes the Klan, etc.). (8. 543 did not include this
specific exception in the definition of "non-profit.”)
Pay-As-You-
Per BASD (Balis) HR. 911 would not affect direct spending and receipts, and therefore is not
subject to the PAYGO requirement of the Omnibus Budget Reconciliation Act.

Legislative Reference Division

5/19/97 ~ :00 a.m.
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May 20, 1997
(House)

DRAFT -- NOT FOR RELEASE

911 - r i f1997
(Porter (R) Florida and 150 cosponsors)

H.R. 911 is a reasonable attempt to address the country’s need for the services of an ever-
growing number of volunteers. It is targeted to those acting without financial motives, and
limited with respect to the types and extent of liability excluded. The bill permits States not only
to opt out of the bill’s provisions entirely but also to require proper licensing and evidence of
financial responsibility. Application of the bill’s provisions only to harm arising after the effective
date effectively ties the bill’s purpose -- to encourage volunteering -- to its effect.

While the Administration applauds the intent of H.R. 911, it remains concerned with several of its
provisions. First, the total prohibition on joint and several liability for non-economic damages
would unfairly and inequitably impact poor, sick, and older Americans -- those most likely to use
volunteer services. Second, sections 3(a) and 4{e)(2) apply the principle of one-way preemption:
State laws that further limit volunteer liability are recognized, but those that expand plaintiff’s
rights are not. This is an inappropriate imbalance. Finally, the definition of “non-profit
organization” remains too broad, encompassing organizations about which no independent
judgment of their public benefit has been made.

The Administration will work with the Congress to resolve these concerns.

* & & & %k
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Record Type: Record

To: Elena Kagan/CPD/ECP
cC:
Subject: hhs

I'd also still be interested in seeing your proposed changes. ellne
---------------------- Forwarded by Ellen S. Seidman/OPD/EOF on 05/19/97 03:44 PM

é—l Ellen S. Seidman 05/19/97 03:41:33 PM
L.J

Record Type: Record

To: Elena Kagan/OPD/EQP

cc:
Subject: hhs

Here's the deal. HHS believes that current law is that private citizens {/oluneering for the USG,
e.g., doctors helping out in a disaster, get the benefit of the FTCA, i.e., that they're immune from
suit, and the USG is on the hook. They say it's hard enough to get these folks, and they want to
be able to continue to provide this kind of assurance. They also say there's some disagreement
with DOJ on the extent of the immunity.

This sounds like a reasonable thing to be worried about. We don’t use many volunteers, but when
we do, we really want them, and it's in potentially liability-generating situations.

Given what's likely to happen to this iegislation, we tentatively worked up some language that says
that one of our concerns is "we wish to ensure that this legislation does not affect current law,
including the Federal Tort Claims Act, concerning private citizens who provide volunteer services
for the federal government."”

HHS is busily trying to get this cleared within the agency, but who knows when that might happen.
I've therefore called Fran Allegra and alerted him to the issue and the proposed solution. He's
going to run it by his FTCA folks to find ocut what gives. OBviously, one possibility is that this
statute gives the volunteer MORE protection than they have under the FTCA and doesn't do
anything concerning the USG's responsibility, but | can think of other possiblities too.

In any event, both Fran and HHS will get back to me.

I've alerted Ingrid Schroeder to the state of play. The bill is scheduled to come up on the
suspension calendar on Wednesday.

Elien
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Ellen S. Seidman 05/19/27 03:58:19 PM

Record Type: Record

To: Elena Kagan/OPD/EQOP, Ingrid M. Schroeder/OMB/EQP

cc:
Subject: volunteers and hhs

Heard from DOJ. They claim there's no way on earth this statute could be read as overruling the
EXPLICIT coverage of doctors under the FTCA that Congress enacted last year, over the
OBJECTIONS of DOJ and HHS {long story). They also say there's no argument that anyone not a
federal employee and not covered by the special doctor statute (Fran thinks it might also cover,
e.g., EMTs) is covered by the FTCA, so this bill would provide them additional protection. In short,
they would object to the addition of HHS's proposed language, which, of course, HHS has not yet
sent over officially.

| think we wait to see if senior HHS people support sending the language. If they do -- if we get it
officially -- then we have a conference call with us, HHS and DOJ to try to resolve the problem.
But if | had to guess, | don't think we're going to be adding anything.

Ellen
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OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503 May 21, 1997
(House)

STATEMENT OF ADMINISTRATION POLICY

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)
(Porter (R) Florida and 156 cosponsors)

The Administration supports the intent of HR. 911 — to facilitate the work of an ever-growing
number of volunteers - but we remain concerned with severa] of the bill’s provisions.

HR 911 is a reasonable attempt to address the country’s need for the services of an ever-

growing number of volunteers. It is targeted to those acting without financial motives, and

limited with respect to the types and extent of liability excluded. The bill perwits States not only
to opt out of the bill’s provisions entirely but also to require proper Ecensing and evidence of
financial responsibility. None of the bill's lznitations on Lability would apply to misconduct that
constitutes a crime of violence, an act of international terrorism, a hate crime, or to any

misconduct that mvolves ntoxication, drug use, a sexual offense, or the violation of any State or
Federal civil rights law. Application of the bill’s provisions only to barm arising after the effective
date effectively ties the bill’s purpose — to encourage volunteering — to its effect.

While the Administration applauds the inmtent of HLR. 911, it remains concerned about several of
its provisions. First, the total prohibition on joint and several liability for non-¢conomic damages
would unfairly and inequitably impact poor, sick, and clder Americans — those most likely to use |
volunteer services. Second, sections 3(2) and 4(e)(2) apply the principle of one-way preemption:
State laws that further limit volunteer liability are recognized, but those that expand plaintiff’s
rights are not. While perhaps appropriate in the context of encouraging individuals to volunteer,
one-way preemption in general remains a troubling interference with state prerogatives. Finally,
the definition of “non-profit organization” remains too broad, encompassing organizations about
which no independent judgment of their public benefit has been made.

The Administration wili work with the Congress to resolve these.concemns.

e e ¥
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May 20, 1997
(House)

DRAFT —- NOT FOR RELEASE

- 0 i 7
(Porter (R) Florida and 150 cosponsors)

H.R. 911 is a reasonable attempt to address the country’s need for the services of an ever-
growing number of volunteers. It is targeted to those acting without financial motives, and
limited with respect to the types and extent of liability excluded. The bill permits States not only
to opt out of the bill’s provisions entirely but also to require proper licensing and evidence of
financiat responsibility. Application of the bill’s provisions only to harm arising after the effective
date effectively ties the bill’s purpose -- to encourage volunteering — to its effect.

While the Administration applauds the intent of HR. 911, it remains concemed with several of its
provisions. First, the total prohibition on joint and several liability for non-economic damages
would unfairly and inequitably impact poor, sick, and older Americans -- those most likely to use
volunteer services. Second, sections 3(a) and 4(e)(2) apply the principle of one-way preemption:
State laws that further limit volunteer liability are recognized, but those that expand plaintiff's
rights are not. This is an inappropriate imbalance. Finally, the definition of “non-profit
organization” remains too broad, encompassing organizations about which no independent
judgment of their public benefit has been made.

The Administration will work with the Congress to resolve these concemns.

* X E XKW
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(Do Nt Distribute Outside Executive Office of the President)

This Statement of Administration Policy was developed by the Legislative Reference Division
(Schroeder), in consultation with Justice (Silas), Education (Somerville), HHS (Wallace), Labor
(Taylor), Treasury (Levy), Corporation for National and Community Service (Sofer),

NEC (Seidman), HR (VanWie), BASD (Balis).

H.R. 911 was ordered reported (with amendments) on May 13th by-a vote of 20-7. The report
has not been filed.

\dministration Posit

The Administration opposed the Senate companion bill (S. 543) in a Senate SAP on April 29th
because the bill would:

-- potentially exempt certain "hate groups, street gangs, or violent militia" from liability;

- precmpf state law without demonstrating the inadequacy of state law in this area. It

also contains a one~way pre-emption of State law (State laws would be pre-empted if they

favor plaintiffs, but not if they favor defendants); and

— abolish joint and several liability for non-economic damages (e.g. pain and suffering).
S. 543 was amended during Senate floor consideration to limit the scope of the liability
protections to cover only volunteers. (S. 543 oniginally covered volunteers, non-profit
organizations, and government entities.) The Senate amendments did not address the second and
third objections listed above :

The Senate passed the amended version of S. 543 on May 1st by & vote of 99-1.

" The Administration has not taken a position on HR. 911 or the Senate-passed version of S. 543.

Summary of HR. 911
The following provisions of HLR. 911 are identical to the Senate-passed version of S. 543:

Civil Liability. HR. 911 provides that non-profit or government volunteers would not be liable
for harm caused by an act or omission of their volunteer duties, with certain exceptions. The
volunteer would not be shielded from liability in cases: (1) of willful or criminal misconduct; (2) of
gross negligence; or (3) where the volunteer does not have the State-required operators' licenses
or insurance for certain equipment.

HR 911 would not affect State laws that limit volunteer liability subject to certain conditions
(e.g., requiring mandatory training for volunteers or requiring insurance). In addition, the bill

3/5
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does not affect the liability of non-profits and government entities for harm cansed by a volunteer
and would not prohibit organizations from bringing suit against their own volunteers.

Pupitive Damages. H.R. 911 provides that punitive damages may not be awarded against a
volunteer in an action related to 2 volunteer's activity, with certain exceptions. Punitive damages
may only be awarded in cases where the claimant demonstrates "by clear and convincing
evidence" that the volunteer caused the harm through willful or criminal misconduct or a
conscious, flagrant indifference to the rights or safety of the individual. -+ -

Noneconomic Loss (pain and suffering, etc.). HR. 911 would abolish joint and several liability

for noneconomic losses. Therefore each volunteer only would be responsible for his'her portion
of any noneconomic loss incurred by the claimant. Each volunteer would continue to be jointly

and severally liable for any economic loss {(medical expenses, lost eamnings, etc.) incurred by the

claimant, :

Preemption of State Law. HR 911 would preempt State laws that are inconsistent with limits on
volunteer liability that are provided in the bill, with certain exceptions. State laws that provide
additional protections to volunteers would not be preempted.  States may choose to opt out of
the bill's requirements in civil actions against a volunteer that only involve parties from that State.
To opt out, the State would have to enact a statute that: (1) cites and exercises the H.R. 911 opt-
out authority; and (2) contains no other provisions.

Exceptions. None of the bill's limitations on liability would apply to misconduct that constitutes 3
crime of violence, an act of international terrorism, a hate crime, or to any misconduct that
involves intoxication, drug use, a sexual offense, or the violation of any State or Federal civil
rights law.

The differences between H.R. 911 and the Senate-passed version of S. 543 are listed below:

Effective Date. HR. 911 would take effect 90 days after enactment and would only apply to
actions that occur after the effective date of the bill. (S. 543 would apply only to ;:J_a_,s filed after
the effective date regardless of when the incident occurred.)

Additional Exceptions. H.R. 911 would not 2pply to organiﬁtions that practice actions covered
by the Hate Crime Statistics Act (i.e., excludes the Klan, etc.). (S. 543 did not lnclude this
specific exception in the definition of "non-profit.")

Per BASD (Balis) HR_ 911 would not affect direct spending and recsipts, and therefore is not
subject to the PAYGO requirement of the Omnibus Budget Reconciliation Act.

Legislative Reference Division
5/19/97 -- :00 a.m.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET .
WASHINGTON, D.C. 20503 April 29, 1997
: (Senate)

STATEMENT OF ADMINISTRATION PoOLICY

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THE CONCERNED AGENCIES.)
S. 543 - Volunteer Protection Act of 1997
(Coverdell (R) Georgia and 10 cosponsors)

Although the Administration strongly supports national and community service and volunteerism,
it opposes 'S. 543.

The President has a deep commitment to volunteer and service activitics and supports efforts to
encourage Americans to engage in these activities. The Administration will work with Congress
on proposals that, while respecting state law; help provide reasonable liability protection to
volunteers involved in the delivery of needed services.

S. 543'is not such a bill. Without any hearings demonstrating the inadequacy of state law in this
area, S. 543 effects a sweeping preemption of state law in cases involving “non-profit
orgamzanons" and “volunteers.” The over-broad definitions in the bill — which might apply to
hate grov.tps, stwet gangs, or violent militia — make this ta.keover of state law potentially ° :

troubling.

As with broader tort reform measures, the Administration is also troubled by the legislation’s

one-way preemption — state laws would be preempted if they favor plaintiffs, but not if they favor -
defendants — and by Section § of the Bill, which would totally abolish joint-and-several liability

for noneconomic damages (e.g., pain and suffering). This provision would unfairly discriminate

against the most vulnerable members of our society — the elderly, the poor, children, and

nonworking women — whose injuries often involve mostly noneconomic losses. Noneconomic

damages are as important to victims as economic damages and must not be relegated to second-

class status.

L 2 2% % J
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Record Type: Record

To: Kathleen M. Wallman/WHO/EQP, Elena Kagan/OPD/EQP

cc: Ingrid M. Schroeder/OMB/EOP, James J. Jukes/OMB/EQP
Subject: The volunteer liability {S 543) bill is cleared for the President,

Podenr Gabal L._’ —
uﬂwl—ws

Bruce is against a public event, leans to doing nothing, but is OK with a signing statement that
follows the SAP. I'm in about the same place. | think the issue is whether a Presidential signing
statement would be more or less likely than our SAP to lay out the differences clearly. Don't

forget, this looks like a pretty sympathetic bill. ellen

---------------------- Forwarded by Ellen S. Seidman/OPD/EQP on 05/22/97 03:22 PM

]
James J. Jukes

05/22/97 12:32:53 PM
Record Type: Record

To: Ellen S. Seidman/OPD/EQOP

cc: ingrid M. Schroeder/OMB/ECP
Subject: The volunteer liability {S 543} bill is cleared for the President.

The Senate agreed to the House version late yesterday.
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STATEMENT BY THE PRESIDENT

Today, I have approved H.R. 911, the “Volunteer Protection Act of 1997,” which will
provide volunteers working for non-profit and governmental entities certain protections from civil
liability. Citizen service is the main way we recognize that we are responsible for one another,
that we are members of a true community, with all of us working together. Governments at all
levels must encourage all our citizens to volunteer for service. This bill is a small part of what the
federal government is doing to help people serve.

H.R. 911 is a limited and targeted bill that deals with the specific concerns of individuals
serving our communities without compensation. It preserves for the states, the traditional source
of tort law, not only the ability to opt out of the bill’s provisions entirely, but also the right to
require proper licensing and evidence of financial responsibility. It is important that none of the
bill’s limitations on liability will apply to misconduct that constitutes a crime of violence, an act of
international terrorism, a hate crime, or to any misconduct that involves intoxication, drug use, a
sexual offense or the violation of any State or Federal civil rights laws, or to actions on behalf of
any organization that engages in hate crimes. Ang.{one hurt by a negligent volunteer will have
recourse against the organization for whom the volunteer was working. |

I remain concerned, however, that HR. 911 contains both an absolute prqhibition on joint
and several liability for non-economic damages and elements of one-way preemption. These are
both modifications of tort law that make it harder for innocent injured parties to recover. I
emphasize that my signing this specialized and limited bill designed to promote individual citizen
service in no way mitigates my opposition to these modifications if they were to be applied more
generally. A prohibition on joint and several liability for non-economic damages hurts those least
able to recover on their own -- poor, sick and older Americans. One-way preemptic;n ,:Jsurps state

prerogatives to balance the rights and responsibilities of plaintiffs and defendants.



On balance, however, H.R. 911 will encourage service without unduly impacting the rights

of citizens who benefit from such service. I am pleased to sign the bill.
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105TH CONGRESS
HeS H,R.911

To encourage the States to enact legislation to grant immunity from personal
civil liability, under certain circumstances, to volunteers working on be-
half of nonprofit organizations and governmental entities.

IN THE HOUSE OF REPRESENTATIVES

MakrcH 4, 1997

Mr. PORTER (for himself, Mr. ACKERMAN, Mr. BAKER, Mr. BARRETT of Ne-

braska, Mr. BARTLETT of Maryland, Mr. BEREUTER, Mr. BLILEY, Mr.

BOEHLERT, Mr. BUNNING, Mr. CALLAHAN, Mr. CAMPBELL, Mr. CANADY

of Florida, Mrs. CARSON, Ms. CHRISTIAN-GREEN, Mr. COOKSEY, Mr.

CoyNE, Mr. CUNNINGHAM, Ms. DANNER, Mr. Davis of Virginia, Mr.

Dickey, Mr. DoyLE, Ms. DUNN, Mr. EHLERS, Mr. EHRLICH, Mrs. EM-

ERSON, Mr. ENGLISH of Pennsylvania, Mr. Ensien, Mr. Evans, Mr.

FarTad, Mr. FILNER, Mr. FoLEY, Mr. FRANK of Massachusetts, Mr.

IPRANKS of New Jersey, Mr. FrosT, Ms. FURSE, Mr. GALLEGLY, Mr.

GILCHREST, Mr. (J0ODLATTE, Mr. GOODLING, Mr. Goss, Mr. GREEN-

wooD, Mr. HALL of Ohio, Mr. HASTERT, Mr. HAYWORTH, Mr. HERGER,

" Mr. HossoN, Mr. HOLDEN, Mr. HORN, Mrs. JOHNSON of Conneeticut,

Mrs. KELLy, Mr. KiM, Mr. LARGENT, Mr. LEACH, Mr. LIVINGSTON, Mr.

McCoLrLuym, Mr. McHuaH, Mr. McKreon, Ms. McKINNEY, Mr.

McInTOsH, Mr. MEEHAN, Ms. MOLINARI, Mr. NEAL of Massachusetts,

Mr. NEY, Ms. NORTON, Mr. OLVER, Mr. OWENS, Mr. PARKER, Mr.

PAYNE, Mr. PeTRI, Mr. PICKETT, Mr. POSHARD, Mr. QUINN, Mr.

RamsTAD, Mr. RiGGS, Mr. ROMERO-BARCELO, Mr. SANDERS, Mr. SAN-

FORD, Mr. SCHIFF, Mr. SENSENBRENNER, Mr. SERRANO, Mr. *SHAYS,

Mr. S1s1SKY, Mr. SKEEN, Ms. SLAUGHTER, Mr. STARK, Mr. STUMP, Mrs.

THURMAN, Mr. Towns, Mr. WALSH, Mr. WATTS of Oklahoma, Mr.

WELDON of Pennsylvania, Mr. WELLER, Mr. WICKER, Mr. Wors, Mr.

CASTLE, Mr. FALEOMAVAEGA, Mr. FoxX of Pennsylvania, Ms. JACKSON-

LEE of Texas, and Mr. MARTINEZ), introduced the following bill; which

was referred to the Committee on the Judiciary, and in addition to the

Committee on Ways and Means, for a period to be subsequently deter-

mined by the Speaker, in each case for consideration of such provisions
as fall within the jurisdiction of the committee concerned
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A BILL

To encourage the States to enact legislation to grant immu-
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11
12
13
14
15
16
17

nity from personal civil liability, under certain ecir-
cumstances, to volunteers working on behalf of nonprofit
organizations and governmental entities.

Be it enacted by the Senate and House of Representa-
tives of the Unated States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE-—This Act may be cited as the
“Volunteer Protection Act of 1997,

(b) TABLE OF CONTENTS.—The table of contents of

this Act 1s as follows:

See. 1. Short title; table of contents.

Sec. 2. Findings and purpose.

Sec. 3. No preemption of State tort law.

See. 4. Limitation on liability for volunteers.

See. 5. Certification requirement and adjustment of Social Services Block
Grant Program allotments.

Sec. 6. Definittons.

SEC. 2. FINDINGS AND PURPOSE.
(a) FINDINGS.—The Congress finds and declares
that—

(1) the willingness of volunteers to offer their
services 1s deterred by potential personal liability for
simple mistakes made in the course of volunteer
service;

(2) as a result, many nonprofit public and pri-
vate organizations and governmental entities, includ-

ing voluntary associations, social service agencies,

+HR 911 TH
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educational institutions, local governments, founda-

tions, and other civic programs, have been adversely

affected through the withdrawal of volunteers from
boards of directors and servicé in other capacities;

(3) the contribution of these programs to their
communities 1s thereby diminished, resulting in
fewer and higher cost programs than would be ob-
tainable if volunteers were participating; and

(4) because Federal funds are expended on use-
ful and cost-effective social service programs which
depend heavily on volunteer participation, protection
of voluntarism through clarification and limitation of
the personal liability risks assumed by the volunteer

In connection with sueh participation is an appro-

priate subject for Federal encouragement of State

reform.

(b) PURPOSE.—It is the purpose of this Act to pro-
mote the interests of social service program beneficiaries
and taxpayers and to sustain the availability of programs
and nonprofit organizations and governmental entities
which depend on volunteer contributions by encouraging
reasonable reform of State laws to provide protection from
personal financial liability to volunteers serving with non-
profit orgamzations and governmental entities for actions

undertaken in good faith on behalf of such organizations.

+HR 911 TH



S OO0~ N U B W N

| T N N T N N e e S
L O = RN T - SRR (Y« SRR U7 S SO 'S B N T —

4
SEC. 3. NO PREEMPTION OF STATE TORT LAW.

Nothing in this Act shall be construed to preempt the
laws of any State governing tort liability actions.
SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.

(a) LIABILITY PROTECTION FOR VOLUNTEERS.——EX-
cept as provided in subsections (b) and (d), any volunteer
of a nonprofit organization or governmental entity shall
incur no personal financial liability for any tort claim al-
leging damage or injury from any act or omission of the
volunteer on behalf of the organization or entity if—

(1) such volunteer was acting in good faith and
within the seope of such volunteer’s official functions
and duties with the organization or entity; and

(2) such damage or injury was not caused by
willful and wanton misconduct by such volunteer.

(b) CONCERNING RESPONSIBILITY OF VOLUNTEERS
WITH RESPECT TO ORGANIZATIONS.—Nothing in this
section shall be construed to affect any civil action brought
by any nonprofit organization or any governmental entity
against, any volunteer of such organization or entity.

(¢) No EFFECT ON LIABILITY OF ORGANIZATION —
Nothing in this section shall be construed to affect the
liability of any nonprofit organization or governmental en-

tity with respect to injury caused to any person.

*HR 911 IH
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(d) EXCEPTIONS TO VOLUNTEER LIABILITY PRO-
TECTION.—A State may impose one or more of the follow-
ing conditions on and exceptions to the granting of liabil-
1ty protection to any volunteer of an organization or entity
required by subsection (a):

(1) The organization or entity must adhere to
risk management procedures, including mandatory
training of volunteers, as defined by the Secretary of
Health and Human Services by regulation.

(2) The organization or entity shall be liable for
the acts or omissions of its volunteers to the same
extent as an employer is liable, under the laws of
that State, for the acts or omissions of its employ-
ees.

(3) The protection from lability does not
apply—

(A) if the volunteer was operating a motor
vehicle, vessel, aireraft, or other wvehicle for
which the State involved requires the operator
or vehicle owner to maintain insurance;

(B) in the case of a suit brought by an ap-
propriate officer of a State or local government
to enforce a Federal, State, or local law; and

(C) to the extent the claim would be cov-

ered under any insurance poliey.

*HR 911 TH
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6
(4) The protection from liability shall apply

only if the organization or entity provides a finan-.
cially secure source of recovery for indinduals who
suffer injury as a result of actions taken by a volun-
teer on behalf of the organization or entity. A finan-
cially secure source of recovery may be an insurance
policy within specified limits, comparable coverage
from a risk pooling mechanism, equivalent assets, or
alternative arrangements that satisfy the State that
the entity will be able to pay for losses up to a speci-
fied amount. Separate standards for different types
of liability exposure may be specified.
SEC. 5. CERTIFICATION REQUIREMENT AND ADJUSTMENT
OF SOCIAL SERVICES BLOCK GRANT PRO-
GRAM ALLOTMENTS.

(a) CERTIFICATION AND BLOCK GRANT ALLOT-
MENTS.—In the case of any State which certifies, not later
than 2 years after the date of the enactment of this Act,
to the Secretary of Health and Human Services that it
has enacted, adopted, or otherwise has in effect State law
which substantially complies with section 4(a), the Sec-
retary shall inerease by 1 percent the fiscal year allotment
which would otherwise be made to such State to carry out
the Social Services Block Grant Program under title XX
of the Social Security Act.

+HR 911 TH
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(b) CONTINUATION OF 'INCREASE.—Any increase
made under subsection (a) in an allotment to a State shall
remain in effect only if the State makes a certification
to the Secretary of Health and Human Services, not later
than the end of each 1-year period occurring successively
after the end of the 2-year period described in subsection
(a), that it has in effect State law which substantially com-
plies with section 4(a).

SEC. 6. DEFINITIONS.

For purposes of this Act—

(1) the term “volunteer’” means an individual
performing services for a nonprofit organization or

a governmental entity who does not receive—

(A) compensation (including reimburse-
ment or allowance for expenses), or

(B) any other thing of value in lieu of com-
pensation,

in excess of $300, and such term includes a volun-

teer serving as a director, officer, trustee, or direct

service volunteer;
(2) the term ‘“‘nonprofit organization” means
any organization described in section 501(¢) of the

Internal Revenue Code of 1986 and exempt from tax

under section 501(a) of such Code;

+HR 911 IH
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(3) the term “damage or injury’ includes phys-
icél, nonphysical, economic, and noneconomic dam-
age; and

(4) the term “State” means each of the several
States, the District of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands, Guam, American
Samoa, the Northern Mariana Islands, any other
territory or possession of the United States, or any
political subdivision of any such State, territory, or

possession.

«HR 911 IH
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Record Type: Record

To: Ellen §. Seidman/OPD/EOP, Elena Kagan/OPD/EOP, Tracey E. Thornten/WHO/EOP, Kathleen M.
Wallman/WHQ/EQOP
cG: Ingrid M. Schroeder/OMB/EQOP

Subject: Volunteer Liability SAP

House Judiciary staff (R's and D's) expect the Volunteer Liability bill to be considered by the House
on the suspension calendar next Tuesday, 5/20. Currently, the House is scheduled to consider the
Judiciary Committee bill and not the Senate-passed version of the bill. In preparation for the House
floor, | would suggest a SAP that is drafted to clearly distinguish this legislation from anything that
we might face in a products bill. Peter
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R Croded Lalabhy - v udeerss
_. - AMENDMENT TO H.R. 911

, ¢ '

/]'/ Z p V? () OFFERED BY MR. INGLIS OF SOUTH CAROLINA

Nl -~ ] . .

i/- \/f' ) (7 7 Strike all after the enacting clause and insert the
following:
1 SECTION 1. SHORT TITLE.

2 This Act may be cited as the *“Volunteer Protection

3 Actof 1997,

4 SEC. 2. FINDINGS AND PURPOSE,

5 The Congress finds and declares that—
6 (1) the willingmess of volunteers to offer their
7 services is deterred by the potential for liability ac-
8 tions against them;
9 (2) as a result, many nonprofit public and pni-
10 vate organizations and governmental entities, includ-
Y ing voluntarv associations, social service agencies,
12 educational institutions, and other civic programs,’
13 have been adversely affected by the withdrawal of
14 volunteers from boards of directors and service in
15 other capacities;
16 (3) the ‘contribution of these programs to their
17 communities 1s thereby diminished, resulting in
18 fewer and higher cost programs than wowd be ob-
19 tainable if volunteers were participating:

May 9, 1897 (10:37 am))
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>

(4) because Federal funds are expended on use-
ful and cost-effective social serviee programs, many
of which are national in scope, depend heavily on
volunteer participation, and represent some of the
most successful public-private partnerships, protec-
tion of volunteerigm through clarification and limita-
tion of the personal liability risks assumed by the
volunteer in connection with such participation is an
appropriate subject for Federal legislation;

(5) services and goods provided by volunteers
and nonprofit organizations would often otherwise be
provided by private entities that operate in interstate
commerce;

(6) due to high liability costs and unwarranted
litigation costs, volunteers and nonprofit organiza-
tions face higher costs in purchasing insurance,
through interstate insurance markets, to cover their
activitieé; and

(7) clarifving and limiting the liability risk as-
sumed by volunteers is an appropriate subject for
Federal legislation because—

(A) of the national scope of the problems
created by the legitimate fears of volunteers
about frivolous, arbitrary, or capricious law-

suits;

P. 5/15
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] (B) the citizens of the United States de-

2

pend on, and the Federal Government expends

3 funds on, and provides tax exemptions and
4 other consideration to, numerous social pro-
5 grams that depend on the services of “volun-
6 teers;
7 (C) it is in the interest of the Federal Gov-
8 ernment to encourage the continued operation
9 of volunteer service organizations and contribu-
10 tions of volunteers because the Federal Govern-
11 ment lacks the capacity to carry out all of the
12 services provided by such organizations and vol-
13 unteers; and
14 (D)}(1) liability reform for volunteers, will
15 promote the free flow of goods and services,
16 lessen burdens on interstate commerce and up-
17 hold constitutionally protected due process
18 rights; and
19 (1i) therefore, liability reform is an appro-
20 priate use of the powers contained in article 1,
21 section 8, clause 3 of the United States Con-
22 stitution, and the fourteenth amendment to the
23 United States Counstitution.
24 (b) PURPOSE.—The purpose of this Act is to promote

25 the interests of social service program beneficiaries and

May 9. 1997 (10:37 a.m.)
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] taxpayers and to sustain the availability of programs. non.
profit organizations, and governmental entities that de-
pend on volunteer contributions by reforming the laws to
provide certain profections from liability abuses related to
volunteers serving nonprofit organizations and govern-
mental entities.

SEC. 3. PREEMPTION AND ELECTION OF STATE

NONAPPLICABILITY.

Do 00 Nt h W W

(a) PREEMPTION.—This Act preempts the laws of

o

any State to the extent that such laws are inconsistent

[ ]
[ =

with this Act, except that this Act shall not preempt any
State law that provides additional protection from liability

—
w N

relating to volunteers or to any category of volunteers in

the performance of services for a nonprofit organization

[ ——
L7 I N

or governmental entity.

(b) ELEcCTION OF STATE REGARDING

—
(=,

NONAPPLICABILITY.—This Act shall not apply to any civil

—
~d

action in a State court against a volunteer in which all

— s
o 0o

parties are citizens of the State if such State enacts a stat-

o
o

ute in accordance with State requirements for enacting

[ %)
ot

legislation—

D
28]

(1) citing the authority of this subsection;
(2) declaring the election of such State that this

N
W

24 " Act shall not apply, as of a date certain, to such civil

25 action in the State; and

May 9. 1997 (10:37 a.m))
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(3) containing no other provisions.

At

2 SEC. 4, LIMITATION ON LIABILITY FOR VOLUNTEERS.
3 (a) LIABILITY PROTECTION FOR VOLUNTEERS.—Ex-
4 cept as provided in subsections (b) and (d), no volunteer
5 of a nonprofit organization or governmental entity shall
6 be liable for harm caused by an act or omission of the
7 volunteer on behalf of the organization or entity if—
8 (1) the volunteer was acting within the scope of
9 the volunteer’s responsibilities in the nonprofit orga-
10 nization or governmental entity at the time of the
11 act or omission;
12 (2) if appropriate or required, the volunteer was
13 properly licensed, certified, or authorized by the ap-
14 propriate authorities for the activities or practice in
15 the State in which the harm occurred, where the ac-
16 tivities were or practice was undertaken within the
17 scope of the volunteer’s responsibilities in the non-
18 profit organization or governmental entity;
19 (3) the harm was not caused by willful or crumi-
20 nal misconduct, gross negligence, reckless mis-
21 conduct, or a conscious, flagrant indifference to the
22 rights or safety of the individual harmed by the vol-
23 unteer; and
24 (4) the barm was not caused by the volunteer
25 operating a motor vehicle, vessel, aircraft, or other

May B, 1997 (10:37 a.m,)
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vehicle for which the State requires the operator .or
the owner of the vehicle, craft, or vesse] to—

(A) possess an operator’s license; or

(B) maintain insurance. ‘ .

(b) CONCERNING RESPONSIBILITY OF VOLUNTEERS
TO ORGANIZATIONS AND ENTITIES.—Nothing in this sec-
tion shall be construed to affect any civil action brought
by any nonprofit organization or any governmental entity
against any volunteer of such organization or entity.

(c) No EFFECT ON LIABILITY OF ORGANIZATION OR
ENTITY.—Nothing in this section shall be construed to af-
fect the liability of any nonprofit organization or govern-
mental entity with respect to harm caused to any person.

(d) EXCEPTIONS TO VOLUNTEER LIABILITY PRO-
TECTION.—If the laws of a State limit volunteer lability
subject to one or more of the following conditions, such
conditions shall not be construed as inconsistent with this
section:

(1) A State law that requires a nonprofit orga-
nization or governmental entity to adhere to risk
management procedures, including mandatory train-
ing of volunteers.

(2) A State law that makes the organization or

entity liable for the acts or omissions of its volun-

May B, 1897 (1037 a.m.)
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7
teers to the same extent as an employver is liable for
the acts or omissions of its emplovees.

(3) A State law that makes a limitation of li-
ability inapplicable if the civil action was brought by
an officer of a State or local government pursuant
to State or local law.

(4) A State law that makes a limitation of li-
ability applicable only if the nonprofit organization
or governmental entity provides a finanecially secure
source of recovery for individuals who suffer harm
as a result of actions taken by a volunteer on behalf

of the organization or entity. A financially secure

source of recovery may be an insurance policy within

specified limits, comparable coverage from a risk
pooling mechanism, equivalent assets, or alternative
arrangements that satisfy the State that the organi-
zation or entity will be able to pay for losses up to
a specified amount. Separate standards for different
types of liability exposure may be specified.

(e} LIMITATION ON PUNITIVE DAMAGES BASED ON

THE ACTIONS OF VOLUNTEERS.—

(1) GENERAL RULE.—Punitive damages may
not be awarded against a volunteer in an action
brought for harm based on the action of a volunteer

acting within the scope of the volunteer's responsibil-

P. 10/15



MAY-15-1997 10:18 TO:ELENA KAGAN FROM:5COTT, A
F:\M5\INGLIS ' INGLIS.008 HLC

[\

o 00 -3 N b W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

23

May 8, 1997 (10:37 a.m.)

8
ities to a nonprofit organization or governmental en-
tity unless the claimant establishes by clear and con-
vincing evidence that the harm was proximately
caused by an action of such volunteer which con-
stitutes willful or criminal misconduect, or a con-
scious, ﬂa.gfant indifference to the rights or safety of
the individual barmed.

(2) CONSTRUCTION.—Paragraph (1) does not
create a cause of action for punitive damages and
does not preempt or supersede any Federal or State
law to the extent that such law would further limit

the award of punitive damages.

(f) EXCEPTIONS TO LIMITATIONS ON LIABILITY.

(1) IN GENERAL.—The limitations on the liabil-
ity of a volunteer under this Act shall not apply to
any misconduct that—

(A) constitutes a erime of violence (as.that
term is defined in section 16 of title 18, United
States Code) or act of international terrorism
(as that term is defined in section 2331 of title
18) for which the defendant has been convicted
in any court;

(B) constitutes a hate crime (as that term
is used tn the Hate Crime Statistics Act (28

U.S.C. 534 note));

P. 11/15
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I (C) involves a sexual offense, as defined by
2 applicable State law, for which the defendant
3 has been convicted in any court;
4 (D) involves misconduct for which the de-
5 fendant has been found to have violated a Fed-
6 eral or State civil rights law; or
7 (E) where the defendant was under the in-
8 fluence (as determined pursuant to applicable
9 State law) of intoxicating alcohol or any drug at
10 the time of the misconduct.
11 (2) RULE OF CONSTRUCTION.—Nothing in this
12 subsection shall be construed to effect subsection

13 (a)(3) or (e).

14 SEC. 5. LIABILITY FOR NONECONOMIC LOSS.

15 (a) GENERAL RULE.~-In any civil action against a
16 volunteer, based on an action of a volunteer acting within
17 the scope of the volunteer’s responsibilities to a nonprofit
18 organization or governmental entity, the liability of the
19 volunteer for noneconomic loss shall be determined in ac-

20 cordance with subsection (b).

21 (b} AMOUNT OF LIABILITY.—

22 (1) IN GENERAL—Each defendant who is a
23 volunteer, shall be liable only for the amount of non-
24 economic loss allocated to that defendant in direct
25 proportion to the percentage of responsibility of that

May 9, 1997 (10:37 a.m.)
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SEC.

10
defendant (determined in accordance with paragraph
(2)) for the harm to the claimant with respect to
which that defendant is liable. The court shall
render a separﬁte judgment agminst each defendant
in an amount determined pursuant to the preceding
sentence.

(2) PERCENTAGE OF RESPONSIBILITY.—For
purposes of determining the amount of noneconomic
loss allocated to a defendant who is a volunteer
under this section, the trier of fact shall determine
the percentage of responsibility of: that defendant for
the claimant’s harm. |
6. DEFINITIONS.

For purposes of this Act:

(1) EconoMic 1.0ss.—The term ‘“‘economic
loss” means any pecuniary loss resulting from harm
(including the loss of earnings or other benefits re-
lated to employment, rﬁedical expense loss, replace-
ment services loss, loss due to death, burial costs,
and loss of business or employment opportunities) to
the extent recovery for such loss is allowed under ap-
plicable State law.

(2) HarM.—The term “harm” includes phys-

ical, nonphysical, economic, and noneconomic losses.

P. 13/15
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| (3) NONECONOMIC LO$SES,—The term “non-
2 economic losses”” means losses for physical and emo-
3 tional pein, suffering, inconvenience, phyvsical im-
4 pairment, mental anguish, disfigurement, loss of en-
5 jovment of life, loss of society and companionship,
6 loss of consortium (other than loss of domestic serv- |
7 ice), hedonic damages, injurv to reputation and all
8 other nonpecuniary losses of any kind or nature.
9 (4) NONPROFIT ORGANIZATION.—The term
10 “nonprofit organization’’ means—
11 (A) any organization described in section
12 501(e)(3) of the Internal Revenue Code of 1986
13 and exempt from tax under section 501(a) of
14 such Code; or
15 (B) any not-for-profit organization orga-
16 nized and conducted for public benefit and op-
17 erated primariy for charitable, ecivie, edu-
18 cational, religious, welfare, or health purposes.
19 (5) STATE.—The term ‘‘State” means each of
20 the several States. the District of Columbia. the
2] Commonwealth of Puerto Rico, the Virgin Islands,
22 Guam, American Samoa, the Northern Mariana Is-
23 lands, apyv other termitory or possession of the Unit-
24 ed States, or any political subdivision of anyv such
25 lState. territory, or possession.

dcfberent
Tram
senaty ol

s
P> may 9. 1097}10:37 am.)

an

(C-)-n""5 at shall not apply

ogontatien gt pchi :
v FLQ'L £rimms p_:__?-_j us _w‘m c#o\i{u(a! bj



MAY-15-1997 10:18 TO:ELENA KAGAN FROM:SCOTT, A
F:*M5'INGLIS' INGLIS.008 HLC

12
(6) VOLUNTEER.—The term “volunteer’” means

—

an individual performing services for a nonprofit or-
ganization or a governmental entity who does not re-
ceive—
(A) compensation (other than reasonable
reimbursement or allowance for expenses actu-
ally incurred); or

(B) any other thing of value in lieu of com-

O 00 3 N W B W W

pensation,

in excess of $500 per year, and such term includes

b
Q

a volunteer serving as a director, officer, trustee, or

]
P

12 direct service volunteer.

13 SEC.7. EFFECTIVE‘DATE.
14 (a) IN GENERAL.—This Act shall take effect 90 days

15 after the date of enactment of this Act.

.16 (b) APPLICATION.—This Act applies to any claim for

17 bharm caused by an act or omission of a volunteer where

18 that claim is filed on or after the effective date of tlus
but only f e harm That 'sstne o wigrdd

Sathn
20 jeet of the claim or the conduct that caused the harm oc-

olir
L‘Zl curred befere such effective date.

May 9, 1987 (10:37 a.m,)
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LRM 1D: REJ94
EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Friday, May 16, 1997
LEGISLATIVE REFERRAL MEMORANDUM
TO: Legislative Liaison Officaer - See Distribution below
FROM: James J. Jukes (for) Assistant Director for Legisletive Reference -,' —_—
OMB CONTACT: Ronald E. Jones
PHONE: (202)395-3386 FAX: (202)395-3109
SUBJECT: Natlonal Economic Council Statsment of Administration Policy on HR911
- Voluntesr Protection Act of 1987 I3
DEADLINE: 5:00 PM TODAY Friday, May 16, 1997
C - —_—— .

In accordance with OMB Circular A-19, OMB requests the views of your egency on the abovs
subject before advising on its relationship 1o the program of the President. Please advise us if this
Item will affect direct spending or recelpts for purposes of the "Pay-As-You-Go” provisions of Title
XIlil of the Omnibus Budget Reconcillation Act of 1890.

COMMENTS:
DISTRIBUTION LIST

AGENCIES:

81-JUSTICE - Andrew Fois - {202) 514-2141

62-LABOR - Robert A. Shapiro - {202) 219-8201

30-EDUCATION - Jock Kristy - (202} 401-8313

24-Corporation for Natl and Community Service - Gens Sofer - {202) 606-5000
52-HHS - Sondra $. Wallace - {202) 690-7760

118-TREASURY - Richard S. Carro - (202} 622-0660

76-National Economic Councl] - Sonyla Matthews - {202) 45/8-5351

18-Council of Economic Advisers + Liaison Officer {ses below) - {202} 39/5-5084

EOP:

John E. Thompson
Pamela B. VanWie
Keith J. Fontenot
Lisa B, Fairhall
Steven D. Aitkon
Diana Fortuna
Timothy J. Brennan
William P. Marshall
Tracey E. Thornton
Peter G. Jacoby
Elena Kagan
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Bruce R. Lindsey
Ellen §. Scidman
Sylvia M. Mathews
Charles Konlgsberg
Lisa M. Kountoupes
Alice Shuffield
Kathleen M. Wallmsn

FROM: JONES, R. E.
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LRM ID: REJ94 SUBJECT: National Economic Council Statement of Administration Policy on HR311
Volunteer Protection Act of 1997

e — :

RESPONSE TO
LEQISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views Is short {a.g9.. concur/no comment), we prefer that you respond by
o-mail or by faxing us this responss sheet. 1f the responss is short and you prefer to call, please call the
branch-wids line shown below (NOT the analyst’s line) to leave a measage with a legislative assistant.

You may also respond by:

{1} calling the analyst/attorney’s direct line lyou will be connected to volce mall If the analyst does not
answarl; or’ :

{2) sending us &8 memo or letter
Pisase Include the LRM number shown above. and the subject shown below.

T0: Ronald E. Jonas Phons: 395-3388 Fax: 395-3109
Office of Management and Budget
Branch-Wide Line (to reach leglslative nssistant); 386-34b64

FROM: {Date)

{Name)

-y

{Agency}

{Telophcone)

The following is the reponse of our agency to your request for views on the abova-captionad subjoct:
Concur
— .. No Objection
No Comment
See proposed edits on pages

QOthor!

FAX RETURN of peges. attached to this reponse sheat



MAY-16-1997 13:30 TO:ELENA KAGAN FROM: JONES, R.E. P, 4/4

May 16, 1997
(House)

DRAFT -- NOT FOR RELEASE

H.R. 911 - Volunteer Protection Act of 1997
{Porter (R) Florida and 150 cosponsors)

H.R. 911 is a reasonable attempt to address the country’s need for the services of an ever-
growing number of volunteers. It is effectively targcted to those acting without financial
motives, and limited with respect to the types and extent of Jiability excluded. The bill includes
important reservations to the Staics not only to opt out of the bill's provisions cntircly but also to
require proper licensing and evidence of financial responsibility. Application of the bill’s
provisions only to harm arising after the effective date effcctively ties the bill’s purpose -- to
encourage volunteering -- to its effect.

While the Administration applauds the intent of H.R. 911, it remains concerned with several of
its provisions. First, the total prohibition on joint and several ligbility for non-economic damages
would unfairly and inequitably impact poor, sick, and older Americans -- just those most likcly

to use volunteer services. Sccond, sections 3(a) and 4(e)(2) apply the principle of one-way
preemption: State Jaws that further limit volunteer liability are recognized, but those that expand
plaintiff"s rights arc not. We believe this is an inappropriate imbalance. Finally, the definition of
“non-profit organization” remains too broad, encompassing organizations about which no
independent judgment of their public benc(it has been made.

The Administration will work with the Congress to resolve these concerns,

LA
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FROM: JONES, R.E. P. 2/2
Producr lalilit, —
DEPARTMFNT OF HEALTH & HUMAN SERVICES Otficsof the Bearctery  vdluube vy

Ottice of thix Lianaral Counsel
Legisletion Livislon
washington OC 20201

May 16, 1987
NOTE TO RON JONES/INGRID GCIROEDER (OMB)

Ke: Draft SAP uu H.R. 911 - Volunteear Prr.ﬂ'.en'tion Act of
1997

CAs Tim/WAiterand E-indicated iu ovur conversatlion with you Lhis
afternoon, pleasgé nold the train oa Lhis one. Awmong other
roblems, HHS is very concerned both thai. Lthe bill affords
nsuffjcient Erotection to volunteers (because LlLey are still
liable for substantlal damages for non-economic injuzies) and
gives no recourse to individuvals injured oy volunteers {(because
- they could not seek redress under the Fcderal ‘lort Claimes AcL).

. We wlll be raieing these concerne to HHS policy officials, and I

-." think it very. probable .that they will wish to urge that the draft

SaP taked tougher-lihe -- possibly even Lhreatening veto if che
objecl ionable pyovisions are not patisfactorily amended.

Thank you for yonr asAistance. Have a qood weekaend.

gmndra Stigen Wallace
202-690-7760
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Record Type: Record

To: Elena Kagan/OPD/EQP, Paul J. Weinstein Jr./OPD/EQP

cc:
Subject: Leahy-altered version of volunteer bill

This is the e-mail on the volunteerism bill. A subsequent exchange with Tracy indicates that she at
least thought we were OK with this. And we should have been given the time and place.
However, we now have work to do to aveid letting this become the camel's nose under the tent --
particularly on joint and several liability -- for general tort reform. ellen

: Forwarded by Ellen S. Seidman/OPD/EOP on 05/07/97 02:02 PM

Ellen S. Seidman 05/01/87 07:41:39 PM

L
Record Type: Record

To: Bruce R. Lindsey/WHO/EOP, Jennifer D. Dudley/WHO/EOP, Kathleen M. Wallman/WHQ/EOP, Elena
Kagan/OFD/EQOP )
cc: Ben A. Freeland/WHO/EQP, Tracey E. Thornton/WHOQ/EQP, Alice E, Shuffield/OMB/EOP

Subject: Leahy-altered version of volunteer bill

i got a call earlier today from Ben Freeland in Leg Affairs asking whether the Leahy changes in the
volunteer bill -- which then went on to pass by 99-1 -- "satisfied the Administration's concerns."
As | understand it, Ben is writing this for something to go to a Senate caucus this weekend, so it's
important we get the right answer. Unfortunately {for all of you) | will be out of the office and
unreachable until late in the day tomorrow. Ben needs an answer before then. Someone needs to
call him on 66650,

I've left copies of the bill on your desks. Essentially, all Leahy was able to do -- under, | gather,
pressure from the majority to claim Democrats were hypocrites because they wouldn't support
volunteerism -- was limit the bill to volunteers only, eliminating the limitations on liability of
nonprofits and government entities.

In my opinion, the resulting bill would, standing alone, be acceptable in the context of the push for
volunteerism, although there still is the broader issue whether anyone has demonstrated a need to
preempt. Admittedly, someone volunteering with the Klan who negligently hits someone else while
ridf@‘a bicycle to get the food for a Klan picnic would probably get the benefit of the bill {since |
assume the picnic wouldn't be a hate crime) but | assume we could live with that eventuality.

The real problem, of course, is that this bill does not stand alone, out of the context of broad tort
reform. THEREFORE, the fact that the bill still contains: {i) one-way preemption; (ii) a total bar of
joint and several liability for non-economic damages; and {iii] a punitives standard that might be
tougher than we want, in addition to the overly broad definifion of nom-profit organization, does
raise some concern. The Porter bill pending in the House with bi-partisan support is not really a
preegption bill_at all, but an incentive. Even looked at as a preemption, it has NONE of the




et

problems of the revised Coverdale bill.

| therefore think our message to the Democratic Senators should be: we think Senator Leahy's
initial speech was right on point but understand why you went along with this, and it's certainly
better than the original Coverdale bill. However, the basic question of "why preemption?” hasn't
been answered, and moreover there are still some real problems with the bill, in the confext of the
Republicans' broader push for tort reform, namely one-way preemption, the total bar on joint and

several liability for non-economic damages and [? an excessiv high punitives standard?].
Moréover, the extremely broad definition of nonprofit organization remains troubling. e think the
right thing 1o do is for every Democrat, and the Adminijstration, to get behind the Porter bill, and to

work hard to get that bill, which has none of these problems, through the House and, eventually,

the bill that is adopted by the conferance committee._ Failing that, we think it essential that at least
the joint and several liability provision be removed.

Ellen
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AMENDMENTNO, , _ Calewdar Na.

Prrpose: To proside substitute,
‘ . . =
at’ Sess,
-
seed on

Referred o e Committee on
and ordered to be printed

Ordered to lie on the table and to beAorinted

AMENDMENT IN THE NATURE OF N SEASTITUTE intended

to be proposed by Mr. COvVERDELL, aahm}:{- Y}')cw
f
. Qhnabham-

Via:

L Strike all after the enacting elause and insert the fol-

2 lowing:

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Volunteer Protection . :
5 Act of 1997".

6 SEC. 2. FINDINGS AND PURPOSE.

7 The Cougress finds and declarves that—
8 1) the willinghess of volunteers to offer their
9 serviees is deterred by the potential for linhility ac-

1 tions against them sd-theorgammtions-thersemms
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(2) as a result, many nonprofit public and pri-

vate organizations aud governmental entitios, inehid-

. g voluntiuy assoéiations, socinl serviee ageneies,

educational institutious, aned other civie progras,
have been adversely affeeted by the withdeawal, of
volunteers from hoards of directors and service in
other ecapacities;

(3) the contvibution of these programs to their
communities is therehy  diminished, resulting i
fewer and higher cost programs than would be ob-
tainable if volunteers were participating;

(4) becanse Federal funds are expended on use-
ful aud'eost—effeetivo social service programs, many
of which are nationul i scope, depend heavily on
voluuteel" participation, and represent some of the
most successful publie-private partuerships, protec-
tion of voluubeér_ism through eclarifieation and limita-

tion of the personal linbility risks assumed by the

volunteer in connection with sueh participation is an .

appropriate subject for IFederal legislation;

(5) services and goods provided by volunteers
and nouprofit organizations woluld often otherwise he
provided by private entities that operate in interstate

comnmeree;

&oo3
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{6) due to high liability costs and wmwarranted
Iitig’utit'm costs, voltteers and nonprotit organiza-
tions Face higher costs it purchasing  insaeae,
through interstate wmsurance mivkets, to cover their

activities; and -
(7} clarifving and limiting the liability risk as-

sumed by volunteers, nonprofit—orennizations—and

-emtes-hrrsed-ont , ——

teers is an appropriate subject for Federal legisla-
tion becavnse—

(A) of the national scope of the problems
vreated by the legitimate fears of volunteers
about frivolons, arbitrary, or eapricious law-
suits;

(B) the citizens of the Umted States de-
peud on,. and the Federal Government expends
funds on, and provides tax cxemptions and

other consideration to, numerous social pro-

grams that depeu(l‘ on the services of volun- .

teers;
(C) it is in the intervest of the Federal Gov-
erument to encourage the continved operation

of volunteer service organizations and contribu-

tious of volunteers heenuse the Fedemal Govern-

ment lacks the enpaeity to caeey out all of the.

@ood
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serviees provided by sieh argminzations and vol-

nntecees; amd

{DMI) liability reforn fir volunteres, s

: - Tt
involvedttmrotmdesicaativition will promote Hie
free flow of goads and serviees. loxson burlens
ot terstate commeree and aphold  coustiru-
tionally proteeted due process vights: and
(i) therefore, linbility reforin is an appiv-
‘ .priatc use of the powers containted in article 1,
soetion 3, clanse 3 of the United States Con-
stitution, and the fourteenth amendiment to the

United States Constitution.

(h) Prreose.—The purpose of this At is to promote

the interests of socinl serviee program beneficiaries and
taxpayers and to sustain the availability of programs, non-

profit ovganizations. and aovernmental cutities that de-

pend on volunteer contributions hy reforming the laws ro

provide certain protections from liability abuses related to
volunteers serving nonprofit organizations and govern-
meutal entities.
SEC. 3. PREEMPTION A.ND ELECTION OF STATE NON-
APPLICABILITY. _
() PrEeMprioN.~This Aet preempts e laws of

any Stale to the oxtent that such lines e ineonsisten

o005
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with Lhis Aet, exeept thar this et shall pot procmgt any

Stute law that provides additionad protection fron liabilits
rolnting to-2
| volunteers u-r to any categoryv of voluutgeers
in the pertormanee of serviees for a nouprofit orpm-

nization or governmental entitvewimd

(h) ELeeriox o S1Tarte ReReArDING NOX-

APPLICARILETY —This Aet shall not apply to any civil ae-
tion ina State court against i voluntoer,bonprofie-orantid-
Wm&al—mﬂi&in which all parties are eiti-
zens. of the State if sueh State enacts a statute i necod-
anwe with State requirements for enacting l(!bﬂ'slilt;OIl;—

(1) citing the authority of this subsection;

(2) declaring the eleetion of such State that this

Act_shall not apply, as of a date certain. to sueh civil
action in the State; and
(3) containing no other provisious.'
SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.

() LIABILITY PROTECTION MOR VOLI'NTEERS.—EX-

copt as provided in subsections (b) and (d), no volunteer

of a uonprofit organization or governmental entity shall
be linble for havme caased by an act or omission of the

volunteer on hehialf of the srennization or ontity it—

g 008
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(1} the voliteer was aetiog within the seope of

the volimtese's tesponsthilitios in the ponpoalit ores-
Hization or goverianental entity at the time of the
det or omission;

(2) if approprinte or qquinsd, the volunteer was
jnupl'l'l._\' liconsed, certified. or authorized by the ap-
propriate anthorities for the activitios or practice in

the Stare inowhieh the i ascurred, where the ae-

tivitios wore o praetice was andectaken within the

seope af the volunteer™s respousibilitios in the non-

profit m;:.’:aluizntiun oF governpental enkity:

(33) the harm was not eaused by willful or eriimi-
nal  miseonduet, gross  negligones,  reckless  is-
condnet. or a conseiouns, flagrant indifference to the
rights or safety of the individual harmed by the vol-
witeer; andl

(4 the harm was uot caused by the volunteer

operating a motor vehicle, vessel, aireraft. or other

veliele for which the State requires the operator or '

the owner of the vehicle, ¢raft, or vessel to—
{A) possess an operitor’s license; or
(I3) maintain insianee. -

(h) CoONCERNIXG RESPONSIBILITY OF VOLENTREERS

24 o) ORGANIZATIONS AND EXTrriEs.—Nothing in this see-

25 tion shall he eonstened to affeet any evil action brooge

@oo?
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2 agminst any volunteer of such argmization or enlity.,
3 () No ERreer ox [IABIITY OF ORGANIZATION 08
4 "Ny —MWMMWMJ,MMP
5 ing in this section shall be construed to affeet the labiliee
-6 of any uonprofit vrganization or govermmental eutity with
7 vespeet to e eaused to auy person,
8 () ExcErrions 1o Voresrteer Liamory Pro-
9 TRCFION~IF the laws of a State limit volunteer lability
10 subject to one o wmore of the following conditions, sueh
11 couditions shall not be constried as inconsistent with this
12 section: .
13 (1) .\ State law that requires a nonprofit org-
14 nization or governmental entity to achere to risk
15 manngement procedures, ilwiudint:»: maadatory train-
16 ing of volunteers.
17 (2} .\ State law that makes hlu; avganization or
18 outity linble for the acts or owissions of its volun-
19 teers to the same estent ais an employer is liable fov :
20 . the acts or ontissions of its employees,
2( () A State law that makes a limitation of li-
22 ability inapplicable if tlu- eivil action we m-hmu-rhr by
23 an officer of a State or loeal govertiment pirsuant

24 tey Starte one loend iy,

Il_\’ any Illllllll'ﬂﬁl Ill‘,'__"illlilel’iun ar iy .g_m\-;q-“""-"[n{ ""Iil."

@008
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(43 .\ State law that makes o finitation ol li-
ability applicable only i Hue nosprotit orsanization
or govermental eatiey preovides o Faneitle secinge
souree of recovery For individuals wlo suffere 1:;u1n
as a result of actions taken by a volunteer on hehall
of the organization” or ‘entity, A financinlly secure
souree of recovery may be an inswance polies within
spevificd limits, comparable coverage from o risk
poeling mechanism, equivalent assets. or alternative
arrnngements that satisfv the State that the organi-
zation or eutity wWill be able to pay tor losses up o
a specified mnount. Sepavate standards for different
types of linbility exposiie may bo speeitiod. |
(e) LaMeraTioN oX-PeNITIVE DaMages Daskd oN
ACTIONS OF VOLUNTEERS, —
(1) GENERAL l!.l'l.I-I.—Pllniti\'e damapes my

aot be awarded against a voluntoor—sonprofit—onsn—
1HsRbOuN,—or—pgoverniental—outity  in an  action

- brought for harm based on the action of a volunteer

acting within the scope of the volunteer’s respousibil-

. ities to a nouprofit organization or govermmental en-

titv unless the etaimant establishes by el and eon-
vineing evidenee  that the hara was  proxoantely
vanseedd by an action of sueh volunteer which con-

stitutes willful or criminal misconduet. or a cone

@oos
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selons, dTagrant indilferepee e e vishts or sotety of

the individual harmed.

(2) CoXSTRUCTION ~~DParagraph (1) dovss ot
ermrte o cause of aetion for punitive damnges ol
does ot preempt or snpersede any Federal or State
law to the oxtent thar suelt Taw wonkl furether limit
the awanrd of puniﬁw damages,

() EXCEPTIONS O LIMITATIONS 0N Liasiary.—

(N Ix 1:!-&.\'!«3#.\!..—'1,‘[10 linitations on the liabil-
ity of a volunteer—homprofit-orantistiot—ormovern-
mentabantiby under this Aet shall wor apply to any
ntiseonclnet that— '

(.\) constitutes a erime of vialenee (as that

term is cefined: in seetion 16 of tigle 18, United

- States Caode) or act of juternatioual terronsm
" {as that ‘tel-m is'tleﬁued_ in seetion 2331 of title

18) for which the defendant has boen convieted

in nny cowrt;

(B} constitutes a hate evime (as that term

is used in the Iate Creime Statisties Acet (28

US4 534 nate));

{C'} involves a1 sexual offense, ad defined by

applicable State liny, for. which the defeadant

has heen convieted inoany eonel;

oo
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(D) mvelves miseonduet o which the de-
fendant lhas been fonnd (o have viokited o [Fad-
el o State civil rights b or
(K} where ﬂlt- defendant was undor the in-
fluenee (i determined pursuaut to alppli:':ll)h‘

State law) of intoxieating alechol or any dmg at

the tine of the misconduct.

(2) RiLE OF coNsTRUCTION.—Nothing i -this
subsection shall be construed  to offect subseetion
{a}(3) or (¢).

SEC. 5. LIABILITY FOR NONECONOMIC LOSS.
(a) GEXERAML. RULE.—In any civil action aminst a
wvoluuteoer, Horam s bt at-wo

based on an aetion of a volunteer actiug within the seope

of the volunteer's vesponsibilities to a nonprofit organiza-

tion ar governmental entity, the liahility-of eaeh~lefendant Yhe.
e \'(lllllltoel'JWW
wetttat-entity for noneconomie loss shall be determined in ‘ ‘
m-miﬂm:w with subsection (b). :

(h) AMOUNT OF Lannpry .~

(1) .IN ceExBRAL—LEach defendant who is a
vnlllmtm'r, T witistion: TIVTEITtY

cutity shall be linble only for the amount of non-
veotomic lass allocated to that defendant in divet

proportion to the percontage of responsibility: of that
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tefembut determined i aceordanee with pacagasgh
(21 for the ar to the elaimant with sl o
which that defeudant is Lable. The conrr shall
render 3 separate jl'ld,'!:mt'ut agriinst eneh defendant
in an amonnt determined poesuant to the preceding

senfees,
{2) PERCENTAGE OF  RESPONSHULITY.—For
purposes of determining the amount-of nonecononii

loss allocated to o defondant who is o volunteor —sen—

1 under

! »
thtis section, the trier of fact shall detevimine the por-
contage of vesponsibility of etdi—prisiou-sasponxible
for the clanimant’s Tarimavhebhrr—opratsiah—pernn—

Lo

15 SEC. 6. DEFINITIONS.

16
17
18
19
20
21
22
23
24

Fov purposes of this Act:

(1) EcoxoMie Loss—The torm S oeauotiie

loss™ means any pecuniary loss resulting from harm

(iuvluiling the loss of carings or other benefits re-
lated to cuiployment, medical expense loss, replace-
ment services loss, loss doe to death, burial costs,
and loss of business or emplovment oppoptunities) to
the extent recovery for such loss is allowed wnder ap-

phieahle State Liw.

@o12
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(2) l[.\l:.\l.--—"l'hu lerm laem™ ielindes phys-
iat, nonphiysical. seonomie, e neneeonomie bosses,
(30 NoNEcoxNoymie posses,—The eem non-
ceanomie lossex™ weans losses For physical and enio-
tional pain, suftering, inconvenience. ph.\‘.'iic-u; im-.
pairment, mental angnish, disfijmeement, loss of en-
Jovment of life, loxx of soetoty and :-unlpunimlship.
loss of consortinm (other than loss of domestic ser-
o), hedonie damages, injury to reputation and all

other nonpectniae losses of any Kind or uature,
(4) NONPROFIT  ORGANIZATION. —The  term

“nonprofit ovganization” means—

() any ovganization deservibed ur seetion

a01(e)(3) of the Internal Revenus Code of 1986

and exempt from tax under section 301a) of

stieh Code; or
{B) any uut-for-profit  organization org-

nized aud condneted for public henefit and op-

erated  pranmrily  for  charitable.  civie, odu-?

eational, religions, welfare, or health purposes.
(3) SrarE~The term “State” means cach of
the sovernl States, the Distriet of Columbia. the
Commonwealth of Poerto Rico. the Viegin Isluxds,
Croam, Aeriean Samoa, the Novthern Mariana Is-

Baauls. any other tervitory or possession of the [nit-

do13
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! ol States, or any politieal sulxlivision of’ any suely
2 State. territory, or possession,
3 (fi_} VoLUNTEER~~The tera “\'ullmrvw"_' i
4 - an iiclividual performing services for a nonprofit or-
5 wanization or a goveriunental entity who does not re-
6 ceive-— -
7 (A} cmnpensatim_a -(ut.lmr than rveasonable
8 li‘illll;lll'ﬁclllellt or allowance for expeuses actu-
9 ally inearred); or
10 (B) any other thing of value in lien of con-
| prasation, |
12 i excess of $500 per year, and sueh term ineludes
13 a volunteer serving ax a divector, ufficer, trustee, orv
14 direet service volunteer. |
15 BEC. 7. EFFECTIVE i)ATE.
16 (a) IN GENERAL.—This Aet shall take effect 90 dayvs
17 after the date of enactment of this Aet.
18 (b) Al*l'l.tm'ru)N.—-’l‘lﬁs Act applies to auy claim for '
19 harm eaused by an act or omission of a volunteer where .

NN b
um-t‘-'!c

that claim is filed on or after the effective date of this
Act, without regard to whether the harm that is the sub-
ject of the claim or the conduet that caused the harm oc-

cunrred before sueh effeetive date.

@o14
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\MAY-02-1997 11:43 TO:ELENA KAGAN FROM: SCHROEDER, L. P2/

FYI: Office of Legal Couns¢] Cornments on 8. 543, Voluntear Protécﬁon Act of 1997

‘Ihiis memorandum provides the vizws of the Office of Legal Counsel on S. 543, the
VYoluntcer Protection Act of 1997. The bill would provide certain protections to volunteers,
nonprofit organizations, and govermmenta! entities in lawsuits based on the activities of
voluntecrs. We belicve thore i3 sore guestion whether Congress has authority broadly to
regulate liability standards for volunteers and volunteer service organizations.

The congressional findings contained in the bill state that it is "an appropriate subject for
Federal legislation” because "Federal f.mds are expended on useful and cost-effective social
scrvice programs, many of which arc national in scopc, depend heavily on volunteer
participation, and represent some of the most successful public-private partherships." Even with
this express finding, we are concemed that the bill might invite challenge as to Congress's source
of authority because it is not directly tied to Congress's spending power. comnpare H.R. 911,
105th Cong., 1st Sess. (Mar. 4, 1997) (¢ncouraging states to adopt federal liability standard for
volunteass by providing one prrcent increase in Social Scrvices Block Grant for these who do),
and not Jimited to volunteer organization; that engage in interstate commerce or liability that
arises by reason of volunteer services affecting interstate cormmerce, se¢ Linited States v, Lopez,
115 8. 1. 1624 (1995).

Finally, we sote that the provision allowing states (o avoid the application of the fcderal
liability standards by enacting a specific law to that effect does not address the question whether
Congress has power to act in this area, and, indeed, is inconsistent with the notion that there
exists a nmed fov a nniform federal rule.
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S. 543 - Volunteer Protection Act of 1997 Vuﬂuu\ J'EWS
{Coverdell (R} Georgia and 7 cosponsors) -

Although the Administration strongly supports communlty service and
volunteerism, it opposes S. 543.

S.543 would override state law concerning the liability of volunteers for negligence;
and of volunteers, nonprofit organizations and governmental entities for punitive
damages and joint and several responsibility for non-economic damages arising out
of the actions of volunteers The defmltlons of nonproflt organlzatlon and of
“volunteer” give this bill -

ept—eu-t—-fa breadth of impact that is potentially troublesome. Tort law has
traditionally been left to the states, and in the absence of hearings, the need for
such_a sweeping preemption of state law has not been demonstrated.

LY L -0
ﬁ" A Droader tort reform measures, the Administrationds troubled by the -
legislation’s one-way preemption -- state laws would be preempted if they favor
plaintiffs, but not if they favor defendants -- and by Section 5 of the Bill, which
would totally abolish joint-and-several liability for noneconomic damages (e.g., pain
and suffering). This provision would unfairly discriminate against the most
vulnerable members of our society -- the elderly, the poor, children, and nonworking
women -- whose injuries often involve mostly noneconomic losses. Noneconomic
damages are as important to victims as economic damages and must not be
relegated to second-class status.
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“I've always had the policy that if ¢
talk to them,” said Speakes, a Postal Se

: Vﬁlu_n-feer Protection Issue

exw

R

T

»

Causes Divisions in Senate.

Even as President Clinton was joining hands in Phil-
adelphia with two of his Republican predecessors to
celebrate volunteerism, the Senate was mired in a
partisan dispute over GOPlrafted legislation to pro-
tect volunteers from liability lawsuits,

Republicans argued that the bhill, sponsored by Sen.
Paul Coverdell (R-Ga.), was necessary to protect vol-
unteers for nonprofit or government agencies from
costly lawsuits in cases involving simple negligence,
“More and more citizens are refusing to volunteer
their time and talents because they fear the financial
consequences of rampant and often absurd lawsuits,”
Coverdell satd in an opening statement.

Sen. Patrick J. Leahy (Vt.), ranking Democrat on
the Judiciaty Committee, said in a statement that Re-
publicans were hurrying a fatally flawed bill to the
floor to share in the reflected glory of the Philadelphia
event. States are already handling the problem ade-
quately, and immunity granted by the bill is so broad it
would protect the Ku Klux Klan, Leahy argued.

Democrats also are refusing to allow votes on GOP-
drafted legislation as long as Republicans hold Labor
Secretary-designate Alexis M. Herman's nomination

hostage in an effort to force Clinton to abandon a
planned executive order urging federal contractors to
consider labor agreements for government-funded
projects, Talks to resolve that dispute are underway.

— Helen Dewar

VA Retreats on Harassment Case

® The Department of Veterans Affairs has retreated
from its pledge to defend a former hospital director who
was removed from his job on charges that he had ha-
rassed female employees.

VA general counsel Mary Lou Keener surpnsed
members of a House subcommittee on April 17 when
she said the department would be obligated to defend
the former director, Jerome Calhoun, from civil suits
that might be filed by the women. Calhoun was dis-
missed as director of the Fayetteville, N.C., VA hospital
last year and transferred at government expense to a
newly created job at a VA hospital near Tampa.

In a statement fast week, the VA said that “represen-
tation will not be recommended if there is persuasive
evidence that the employee's conduct was beyond the
scope of his or her official conduct.” The House Veter-
ans Affairs oversight subcommittee has directed the VA
to reopen its investigation of Calhoun to see if additional
charges shouid be considered.

— Bill McAllister

Speakes Steers Clear of ‘Bugs’

@ Don't ask Larry M. Speakes, the U.S. Postal Ser-
vice's top public relations executive, “What’s up, Doc?”

In a March 27 memo to his staff, Speakes effectively
barred himself from tatking about the new Bugs Bunny
stamp or anything related to Bugs's parent company,
Time-Wamer Inc. The reason is that an executive
search firm asked Speakes, the former Reagan White
House spokesman, if he might be interested in a job
with the conimunications conglomerate.

president, noting that he once talked 1
Owners of America about working with

Since Time-Warner is a major maik
he issued the memo because he wan
screen him from any issue that migh
Warner, including the stamp featuring {
cartoon rabbit from Warner Bros. Studi

Speakes said he has not heard any
search firm and, 2s a result, did not kno
Time-Warner ban would have to remain

~1

Questions About AmeriCc

. m President Clinton's showcase agency

ism is being asked to explain why five 1
tors of the Corporation for National §
jobs were aholished last spring were gi
ties and were allowed to continue worl
December. The corporation operates .
Clinton’s project to promote volunteer s

The agency’s inspector general also is
why one of the five, Michael Woo, wrote |
ic fund-raiser John Huang for help in’
meeting between a Clinton administratio:
Asian American business owners in Los A

Agency critics say the episode is the lat
of AmeriCorps allowing politics to intrude
ment business.

Woo, a former Los Angeles City Cour
and mavoral candidate, declined to specify
he performed after his job as western regi
director was eliminated. “I do believe 1
things to advance the cause of national &
said, referring all such questions to the cor

Rep. Peter Hoekstra (R-Mich.) and Sen.
Grassley (R-lowa), two critics of AmeriCe
the corporation to provide detailed inforny
what duties Woo and his four colleagues
and their salaries after their johs were elimi

Hoekstra and Grassley estimated that e
five officials was paid-about $95,000 when
tions were eliminated. There was no immex
ment from agency officials.

— Associa

Espy Ex-Ride Pleads Not Gui

a The top aide to former agriculture secret
Espy pleaded not guilty yesterday to crimina
of hiding about $22,000 in fees he receir
farmers while working for Espy.

Ronald Blackley, who served as Espy s
staff, entered his plea at a brief arraignmen
District Court. Federal prosecutors said they
take the case to trial by early July.

Last week, a federal grand jury indicted Bla
three counts of making false statements to fe
vestigators and tuding ircome that was not
under government ethics rules. The indictmen
es him with failing to report fees he recelved
ing farmer clients obtain subsidies {rom the
ture Department while he worked there.
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LRM ID: IMSBO
EXECUTIVE QOFFICE OF THE PRESIDENTY
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Friday, Aprll 26, 1897
LEGISLATIVE REFERRAL MEMORANDUM
T0: Leglsiative Liaison Officer - See Distribution below
FROM: Jamaes J. Jukes (for) Assistant Director for Legislatiia’Rbferen
OMB CONTACT: ingrid M. Schroeder ,
PHONE: {202)395-3883 FAX: (202)386-31098
SUBJECT: Statement of Administration Policy on HR543 Volunteer Protection Act of
1987 [y
DEADLINE: 6pm Friday, Apil 25, 1997
_ “

In accordance with OMB Circular A-19, OMB requests the views of your agency on the ebove
subject before advising on its reletionship to the program of the President. Please advise us it this
Itom wiil affect direct spending or receipts for purposes of the "Pay-As-You-Go™ provisions of Title
Xiit of the Omnibus Budget Reconciliation Act of 1980,

COMMENTS: S. 543 is scheduled for Senate floor action on Monday, April 28th.

Therefore the above deadline is FIRM.
DISTRIBUTION LIST

AGENCIES: .
24-Corporation for Natl and Community Service - Gene Sofer - (202) 606-5000
61-JUSTICE - Andrew Fois - (202]) 614-2141

88-Office of Government Ethics - Jane Ley - {202} 208-8022

682-LABOR - Robert A. Shapiro - {202) 2198-8201

62-HHS - Sondra S. Wallace - (202) 690-7760

118-TREASURY - Richard S. Carro - {202) 622-08560

18-Council of Economic Advisers - Lialgson Officer (vacent) - {202) 39/6-6084
76-Natlonal Economic Councll - Sonyla Matthews - (202) 45/8-5361
30-EDUCATION - Jack Kristy - (202) 401-8313

EOP:

John E. Thompsaon
Pamela B. VanWie
Keith J. Fontenot
Lisa B. Fairhall
Steven D. Altken
Williem P. Marshall
Elena Kagan

Ellen S, Seidman
Ellon J. Balis



APR=25-1337 14:41 TO:ELENA KAGAN FROM: SCHROEDER, L. P, 2/16

. .

Charles Konigsberg
Alice E. Shuffield
Peter G. Jacoby
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LRAM ID: IMS508UBJECT: Statament of Administration Policy on HR543 Volunteer Protection Act

of 1997
%.
' RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

if your response to this request for views s shert {s.g., concur/no comment), we prefer that you respond by
s-mall or by faxing us this response sheet. If the responss Is short snd you prefer to csll. pleaze osll the
branch-wide line shown below (NOT the analyst's line} to lsave s massags with a legislative sesistant.

You may also respond by: )

{1) calling ths analyst/attorney’s direct line (you will be connected to voice mall if the analyst does not
enswarl; or

{2) sending us & memo or latter
Plsasa include the LRM number shown above. and the subject shown below.

TO: ~ Ingrid M1, Schroeder Phone: 385.-3883 Fax: 385-3109
Office of Mansgement and Budget
Branch-Wide Lins (to reach feglsiative assistant): 395-3454

FROM: {Date)

{Name}

{Agency)

{Telophone)

The following is the reponse of our agency to your reguest for viewa on the above-ceptioned subject:
Concur
— No Objsctlon
No Comment
—_____ Seo proposed edits on pages

Other:

. FAX RETURN of pagas, attachod to this reponse sheest
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While the ndminimatration atrongly supporte community service
and voluntearism, it opposes S. 543, the Volunteer Protectlon Act
¢ 1997, LOr at least TwO Ieubvib.

First, the development of tort law has traditionally been left
to the statas in the exercise of their poline pawars and rthig
tradition has been particularly strong with respect to volunteers,
nonprofit crganizations and government encities. Although Lhe
Congress has occasicnally enacted legislation inr areas tradi-
tionally left to the states, it ras done go only where there has
been a problem of national scope that fould not he dealr with
effectively by the states either individually or colilectiveiy. 1In
the instant case, the proponents of this bill have not met Lhelr
burden of demonstrating the need for Federal legislatlon tha: would
override critical features of the liability lawse of the states as
they apply to volunteers, nonprofit organizationsg and government
entities.

Second, even were there evidence to support Federal
legislation in this area, the Administration has consistently
opponed proviciono, ouch 2c Section 5 of the Bill, that would
abolish joint-and-several liability for noneconomic damages (e.g.,
pain and suffering). Tala provision would unfeirly <iscriminate
againet the most vulnerable members of our society -- the elderly,
the poor, children, and nonworking women -- whose injuries often
irvolve mostly noneconomic lenaeo. Norneconomic damages are as
important to victims as economic damages and must not be relegated
to second-class status.
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S. 543 - Volunteer Protection Act of 1997 \/ﬂw Fe s
{Coverdell (R} Georgia and 7 cosponsors)

Although the Administration strongly supports community service and

volunteensm it opposes S. 543,\tbe_lmlun-toar.2=otecﬂ'6'rrﬁcl—o'f—1-98-7ﬁ

T traditionally b is traditi

entitiesc S. 543 overrldes state law concerning the liability of volunteers for
negligence; and of volunteers, nonprofit organizations and governmental entities for
punitive damages and joint and several responsibility for non-economic damages
arising out of the actions of volunteers. The ex#emelv—bma.dﬁeofinitions of
“nonprofit organization” and of “volunteer” give this bill -- notwithstanding some of
its limitations and the right of states to opt out -- a breadth of impact that is T

potent|ally troublesomeaIn the absence of hearings,these-has-been-ne— Tlow=M

is sweeping a preemption of state law.

Lo “L_,\,._ ,\S L tbwus wreormtnen
The Administration i y troubled by the legisiation’s one-way
preemption -- state laws would be preempted if they favor plaintiffs, but not if they,
favor defendants -- and by Section 5 of the Bill, which would aiolish \"""(«C‘7
joint-and-several liability for noneconomic damages {e.g., pain and suffering). This
provision would unfairly discriminate against the most vulnerable members of our
society -- the elderly, the poor, children, and nonworking women -- whose injuries
often involve mostly noneconomic losses. Noneconomic damages are as important
to victims as economic damages and must not be relegated to second-class status.

* % ¥ ¥ *
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- U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT
) ?-‘u&—ul— Lcdg”ak/
Statement of Scoator Patrick Leahy
In Opposition To The Motion To Proceed vﬂ wnr Feen |
To Immediate Consideration

Of 8.543, The So-Called
“Yolunteer Protection Act of 1997"

April 29, 1997

MR. PRESIDENT, [ oppose the motion 10 prosced to Immediate considetativu of 5.543. The merit of this
wotion seems solely to be the fact that this may be an oppormunity to jump aboard the train of press coverage of
the Summit on Volunteering in America, during 2 week when the Seuate Iy nog prepared to accept the
tesponsibilities that we have to pass a federa! budget or confirm members of the President’s cabinet or his
vominations to &l the vacancics on the fcderal courts.  Auerics's 93 milllon volunteers and the spirit of
altruism that this week should bring to the surface deserve better treatment than to be used as unwilling partners
in this pardsen publiciy stant.

Here we arc, two wecks afier the Senate buy wissed foy deadline  consider a budget, the legislative schedule
again stretches before us as a vast desert of Inactivity, and now this bill has appeaced before us, out of the
vapar,

Why was this partcular bill suddeuly brought w the floor without nodce, Without heanngs and without a
comumittee report? Why was careful scrutiny of this bill avoided by shortcircuiting the normal process of
bringing bills through comuuiter aud o the floor of the $¢nate? Why has this bill been tendered w the Senaie
and the public like a stowaway, opportunistically cloaked in the camouflage of the week, volunteerism?

Mr, President, the answer ig that this is a bill whose flaws would come to light undzr the scrutiny of our regular
ouder. A cummuendsble bill 1o the other body which more precisely and thoughtfully addresses the issu¢ which
§.943 purports to address — liability in volunteer work - has been introduced by Congressman Jobn Porter.

Tue Poreer bill s belng publicty ¢xamined through coummitee heatings, and it is a bexer bill for the examination
it is receiving. '

The events this weekend in Philadelphia and for much of the rest of this week are a tribute to the spirit of
American volumresrism and a magnifying glass that will help spark iotensified efforts by all Americans to be
better citizens and better neighbors; citizens who will be more willing to give of ourselves to make life better in
our communiges and nation. The evemts in Philadelphia this week are desigoed to be nonpartisan and inclusive
of the interests of all, '

It is @ time to express our gragrude to President George Bush and Barbara Bush for their longstanding
leadership in this cause. It is a time to recognize the personal commitment and generous involvement of Jimmy
and Rosalynn Carter with Habitat for Humaniry and so many other worthwhile efforts. It is a droe to heed and
welcome the calls to action by such other national leaders as (eneral Colin Powell and (o appreciate the vision
of President Clinton and our First Lady,

We all should look forward to the results of the Summit and pledge to work in a bipartisan way to consider any
recommendations for legislaton that may emerge from this parional forum. .

senator_leahy @leahy.senate.gov

—— NENE SRR Al PR AN EAE SR S-S S S S S Se—

http://www.senate.gov/ leahy/
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By contrast, the motion by the Majority to move to immediate consideration of $.543, a bill rushed into the
hopper on!y.dnyg ago, reflects none of this spirit and instead is a Gaiuw partisan effort. Again we hnd the
Senate ignoring its own duties and respoasibilities — such as enacting 2 budget or proceeding to confirm Alexis
Hermoan as the Secretary of Labor and the lengthening backlog of judicial uominees to the federa) courts — 1o
order to t¢ll others what they should be dolng and bow.

This time it is the legislatures of the 50 states thar the Republican majority has targeted. Over the last several
years the swtcs have considered and passcd a vadety uf statuws o provide protections they derzemined advisable
to encourage sud protect thosé who volunteer for or work for chariteble organiretions,

In 1990, President Bush endorsed a model state law (o protect volunteers from legal lisbility and called upon the
staizs to coasider it Tley Luve. Since 1990, stare legislatures across the country have acted o protect
volunteers (hrough enactments of state laws. In fact, at least 44 staees have etacted some form of voluntesr
protecion frown Unbilicy,

Why ducy the Sepate of the Unlred States need to take up and pass tederal legislation on this subject on an
emerpency or expedited basis? Why are we proceeding to a bill thar was only introduced eartier this month?
Why are we proceeding without hearings or commitiee consideration? Why are we being forced to proceed
without the benefit of 2 commirtes report and without an oppormmity to study the recent actious of our state
legislatures to determine whetber federal preemption of state law is in any way justified?” Why is the
Republican leadership demanding that the Senate cousider and pass a federal law (o override the laws that each
of our state legislatures bas designed to protect volunteers and charitable organizadons in our States? Why,
indeed,

The Sttes of Vermont and Georgia and many others, for example, already provide protection for directors and
officers of nonprofit organizations from civil liability,. Do we in the United States Senate inmitively know better
than our stare legislatures what is needed for llability protection for directors and officers of nonprofits?

Do we know whether the better approach is to require indemnification or mandate insurance or provide limited
immmnpity or how properly- to structure exceptions to limitadons on liabilicy so that sate law can serve to
encourage charitable efforts without leaving innocent citizens to suffer for wrongful conduct without legal
recourse? Have we developed a record on which to justify such 2 legislative judgment or to justify feders!
intrusion into areas that are traditionally maters of local concen? Hardly.

For a group whose rhetoric is about reducing the rols of the federal government and returning power to the
states, the Republican Senate seems awfully sure that it knows berter than anyoue ¢lse what the states should
have passed to enpourage local volunteers, For a group that criticizes others for acting as if Washington bas
solutions to every local probiem, the smelt of cherry blossoms around the Tidal Basin seems to have gotten to
someone, :

1 frankly do oot know what is wrong with the partial immuniry and limited Uability laws passed in Georgia.
Kenrucky, Mighigan, Pennsylvania or Missouri, Moreover [ have not seen convincing evidence that vast
punitive darsages judgments even exist. let alone are any significant factor in volunteeritm. Yet here we are
again, poised to enact a federal law regime 0 alter state law and state common law traditions in one ill-

congidered awoap.

At leagt when we constdered S F Rég. 77, the independent counsel resolution, it w.ns only 2 patently partisan
sense of the Senate resolution. It was inappropriate and demeaned the Senate, but did not strip rights from
individual Americans.

At leasr when we considered the substimute for the Taxpayer Browsing Prowection Act on April 15 to distract
from the Republican leadership’s failure to produce a federal budget by that statutory deadline, we had
previcusly copsidered and passed the Natiomal Information Infrastructure Protecton Act, we had a GAO report
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noting the cootinuing problem of IRS employees snooping into confidensial tax records, asd we limited our
action to a federal agency.

At least when the Senate diccharged the Judiciary Commnittes fiow any consideration of S.495 and engaged in
an artificially abbreviated discussion of its provisions tn order to get to debare on the Chemical Weapons
Convention, it ¢id so knowing that we would have an opporiuuicy 1o recoasider and correct it in the context of
implementing legisladon for the Chemical Weapons Treaty, and 1t concerned federal law, Dot state law.’

This matter is different, It is pot just a sense of the Senace resolution. It is not about a federal agency. federal
law or a fcdeeal law problem. lusicad, it is @ repudiadon of federalism and the primary role of the states in
deflning our Liability laws for local activides. It can have serious repercussions and ought to be considered
scriously,

There is a slight procedural ewist o the Republican leadership’s insistence on consideradon of $.343. It is
technically not being discharged from the Senate Fudiciary Commitied because it was not referred to the
counuitiee ut ail. On April 9 the same group of Republican sponsors introduced the same bill twice and hald
one on the Semate calendar and allowed the identical twin to be referred to the Judiclary Cotnmittee as S.544, [
guess Chalrman Hawh and 1 did pot jump quickly enough tor Republican leadership purposes. They got
impatient after less than three weeks, and here we are on the Senate floor with more ill<onsidered legislation.

Over the weekeod I did have a chance at least (o read the bill. This is greater oppormnity for deliberation than
was afforged the Semate when we voted on a substimte version of S.495 che afternoon that it was offered. We
in the minority are gratzful. :

T wish to alert the Senate to several aspects of the bill that may nat be spparent from the staterents of its
sponsors. First, it i5 mispamed: It should be ealled the Ku Klux Klan Prutection Act. for that is as good an
example as any of the sonprofit, “volunteer™ organization that will be the principal beneficlaries of premature
consideration of this legislafon. The bill's definition of “nooprofit organization” is overly broad and
unnecessarily so.

This bill has been so haseily drafted as to provide legal protection to the Ku Klux Klan and its “volunteer
members” as well as to all 501(c)(3) tax-exempt organizations under the Intermal Revemue Code and 0 an untold
variety of oot-for-profit organizations. The bill includes protections for what it loosely defines as “any pot-for-
profit organizadon organized and conducted for public beoefit and operated primarily for charitable, civic,
educational, religious, welfare, or health purposes.”

Who is to decide which groups qualify for Limited liability under such a definition? Is it a marter for the
organization to declare in its purposes, such as when the Ku Klux Klan declares irself to be a “non-commercial,
non-profit, volunteer orgenization™? s this a mater for the state courts to decide or is it a federal queston that
will be reserved for federal courts to determine on a case-by-case basis? Do we want government deciding
whether the organizarlon’s activities are such that it should be held to be eagaged in “civic™ or “educational”
purposcs? Arg the state legislares expected hereafter to pass lists of qualifying and nonqualifying groups or
activities? Consistent with First Amendment principles. can goverament be directed to make judgments on
liabitity based on the political orientation of the group? And for that mareer how are state legislatures
constimdonally pernitted to make case-by-case determinations that avoid the constraints of this feders!
preemptive starute such as required by section 3(b) of S.5437 .

I, for one, do not believe thar victims of hate groups should have to overcome the federz] law immunities that
would he created by this hill in orler 1o racnvar for damages done o them.  Nor do I believe it Is our job to
encourage “volumeer” members of the KKK, street gangs ot violent milidas, all of which might qualify as not-
for-profit and nonprofir organizatone under S, 543, .

This overly broad definition of ponprofit in §.543 might slco shield many bospitals from legal liability for \
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actions pvolvms a volunteer. If a nonprofir hospital uses a volunteer o 1ake down patient information

the admictance process, or to wheel a patieat down a hallway, should e bospital be shielded later from lability
for medical malpractice? Do we really want to close off remedies for victims of medical malpractice because 2
bospital used a volunmer? I do not know that victims of malpectice in nonprofit and pot-£or-protit hospitals
around the country need to overcome special, federally imposed immunity rules to recover for their inuries and
pein und suffering. For that mancr, [ am unawace of & 1ush t suls agalnst volunteers or any circumsemnces

that ¢ry out for federal preempiion of state law on this subject,

When we wamt to encourage volunteerism to belp othery we can do 50 a5 we did when we considered and
pasacd lcgisletlon to encoursge doctns w serve In medical clinics to provide medical services 1o people who
would otherwise do wichout.

Likewise, last year we enacted a targeted bill 10 encourage the delivery of food to the poor and needy when we
comldered and sl thie Bill Emerson Good Samaritan Act which provides food banks, the people on the
front lines in the war against bunger, with sensible liability protection,

But 5.543 is not g0 targeted. I do not understand, for example, why the Republican sponsors insist on forcing
victdms of oegligent driving by & voluntesr for any nonprohit and =not-for-profit* activity to camry 2 heavier
burden and be denied compensation for their disfigurement and pain and suffering. A victim of an auto accident
does DOT care that the driver was speeding becsuse be or she was late to a PTA meeting or a meeting of some
rade association, Yet that wounld be ¢nough to exempt the driver “volunteer™ under the hill.

Many states have excluded motor vehicle injurles from their laws protecting volumeers. Are the Republican
SpOLSATS Of this bill SO sure that they know betier? What makes them think that it is the porential of & Jawsuit
for negligens driving that Is Impeding volunteer activiry across the natdon? I it the potendal to be liable like
any other driver, a Liabilicy that I believe all states require a driver to insure against. that is so affecting national
Insurance tates that the federal govermment must step in and create a federal immumity? I doubt it

I remain ready to work with members on both sides of the alsle to pass a good bill that provides volunteers
involved in the delivery of needad scrvices with reasonable Hability protection, but this is not that bill.

If we want o bulld on the success of the Summit on Volunteerism, we should work together 10 comect the
excesses in S.543 ang pass legislation that will encourage more Americans to volunteer for activities thar
provide direct contact and direct benefit with those who need belp. We ought to see some justification before
we provide faderal exemptions to state law liabllity for the officers and directors of all nonprofit aod not-for-
profit enterprises and should think long and hard whether the federal imposition of required jury findings and
the federul imposition of proportionate liability into state tort law before imposing it by fiat, I belleve thar this
bill, its exceptions and federally imposed standards and requirements will do linle to encourage volunteerism
and that its most likaly effect will b¢ to provide defeass barriers and massively complicate the determination of

personal injury claims.

The real Volugteer Protection Act is H.R.911, Jegislation introduced {n the Hous¢ by Congressman Portar.
That bill enjoys the ri-partfsan support of Democrats, Republicans. and Indapendents, with 137 Honse co-
sponsors. It is endorsed by the American Hearr Association, American Red Cross, Big Brothers/Big Sisters of
America, Girl Scows Council USA, Little League, Narional Fagrar Seal Soclety, National PTA, Salvation,
Army, the United Way, American Diabetes Association, the National Coalition of Volunteer Protection, and
countless others. .

That hill takes an approach that seeks to respect stace prerogatives and stats law. Rather than impose federal
immanides by preempting state law, H.R.911 offers a financial incentive for states to enact model language for
limiting vninnraer Habilley. I & state epacts Liability limitstions consigtent with the modsl in

H.R 911, that state would be eligible for a 1 percent increase in its allocation undér the Social Services Block

Grant Program.
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To encourage the States to enact legislation to grant immunity from
personal civil liability, under certain circumstances, to
volunteers working on behalf of nonprofit organizations and
governmental entities.

IN THE HOUSE OF REPRESENTATIVES

March 4, 1997

Mr. PORTER (for himself, Mr. ACKERMAN, Mr. BAKER, Mr. BARRETT of
Nebraska, Mr. BARTLETT of Maryland, Mr. BEREUTER, Mr. BLILEY, Mr.
BOEHLERT, Mr. BUNNING, Mr. CALLAHAN, Mr. CAMPBELL, Mr. CANADY of
Florida, Mrs. CARSON, Ms. CHRISTIAN-GREEN, Mr. COOKSEY, Mr. COYNE,
Mr. CUNNINGHAM, Ms. DANNER, Mr. DAVIS of Virginia, Mr, DICKEY, Mr.
DOYLE, Ms. DUNN, Mr. EHLERS, Mr. EHRLICH, Mrs. EMERSON, Mr.

ENGLISH of Pennsylvania, Mr. ENSIGN, Mr. EVANS, Mr. FATTAH, Mr.

- FILNER, Mr. FOLEY, Mr. FRANK of Massachusetts, Mr. FRANKS of New
Jersey, Mr. FROST, Ms. FURSE, Mr. GALLEGLY, Mr. GILCHREST, Mr.
GOODLATTE, Mr. GOODLING, Mr. GOSS, Mr. GREENWOOD, Mr. HALL of Ohio,
Mr. HASTERT, Mr. HAYWORTH, Mr. HERGER, Mr. HOBSON, Mr. HOLDEN, Mr.
HORN, Mrs. JOHNSON of Connecticut, Mrs. KELLY, Mr. KIM, Mr.

LARGENT, Mr. LEACH, Mr. LIVINGSTON, Mr. MCCOLLUM, Mr. MCHUGH, Mr.
MCKEON, Ms. MCKINNEY, Mr. MCINTOSH, Mr. MEEHAN, Ms. MOLINARI, Mr.



NEAL of Massachusetts, Mr. NEY, Ms. NORTON, Mr. OLVER, Mr. OWENS,

Mr. PARKER, Mr. PAYNE, Mr. PETRI, Mr. PICKETT, Mr. POSHARD, Mr.
QUINN, Mr. RAMSTAD, Mr. RIGGS, Mr. ROMERO-BARCELO, Mr. SANDERS,
Mr. SANFORD, Mr. SCHIFF, Mr. SENSENBRENNER, Mr. SERRANO, Mr. SHAYS,
Mr. SISISKY, Mr. SKEEN, Ms. SLAUGHTER, Mr. STARK, Mr. STUMP, Mrs.
THURMAN, Mr. TOWNS, Mr, WALSH, Mr. WATTS of Oklzhoma, Mr. WELDON
of Pennsylvania, Mr. WELLER, Mr. WICKER, Mr. WOLF, Mr. CASTLE, Mr.
FALEOMAVAEGA, Mr. FOX of Pennsylvania, Ms. JACKSON-LEE of Texas,

and Mr. MARTINEZ), introduced the following bill; which was

referred to the Committee on the Judiciary, and in addition to the

Committee on Ways and Means, for a period to be subsequently

determined by the Speaker, in each case for consideration of such

provisions as fall within the jurisdiction of the committee

concerned

ABILL

To encourage the States to enact legislation to grant immunity from
personal civil liability, under certain circumstances, to
volunteers working on behalf of nonprofit organizations and
governmental entities.

//Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,\\

I1SECTION 1. SHORT TITLE; TABLE OF CONTENTS.!!

(2) SHORT TITLE.—This Act may be cited as the "Volunteer
Protection Act of 1997".

(b) TABLE OF CONTENTS.--The table of contents of this Act is as
follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings and purpose.

Sec. 3. No preemption of State tort law.

Sec. 4. Limitation on liability for volunteers.

Sec. 5. Certification requirement and adjustment of Social Services
Block Grant Program allotments,

Sec. 6. Definitions.

IISEC. 2. FINDINGS AND PURPOSE.!!



(a) FINDINGS.--The Congress finds and declares that—

(1) the willingness of volunteers to offer their services
is deterred by potential personal liability for simple mistakes
made in the course of volunteer service;

(2) as a result, many nonprofit public and private
organizations and governmental entities, including voluntary
associations, social service agencies, educational institutions,
local governments, foundations, and other civic programs, have
been adversely affected through the withdrawal of volunteers
from boards of directors and service in other capacities;

(3) the contribution of these programs to their communities
is thereby diminished, resulting in fewer and higher cost
programs than would be obtainable if volunteers were
participating; and

(4) because Federa! funds are expended on useful and cost-
effective social service programs which depend heavily on
volunteer participation, protection of voluntarism through
clarification and limitation of the personal liability risks
assumed by the volunteer in connection with such participation
is an appropriate subject for Federal encouragement of State
reform.

(b) PURPOSE. It is the purpose of this Act to promote the
interests of social service program beneficiaries and taxpayers and
to sustain the availability of programs and nonprofit organizations
and governmental entities which depend on volunteer contributions by
encouraging reasonable reform of State laws to provide protection
from personal financial liability to volunteers serving with
nonprofit organizations and governmental entities for actions
undertaken in good faith on behalf of such organizations.

IISEC. 3. NO PREEMPTION OF STATE TORT LAW.!|

Nothing in this Act shall be construed to preempt the laws of
any State governing tort liability actions.

IISEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS. !

(a) LIABILITY PROTECTION FOR VOLUNTEERS.—Except as provided in
subsections (b) and (d), any volunteer of a nonprofit organization
or governmental entity shall incur no personal financial liability
for any tort claim alleging damage or injury from any act or
omission of the volunteer on behalf of the organization or entity if-

(1) such volunteer was acting in good faith and within the -



scope of such volunteer's official functions and duties with the
organization or entity; and

(2) such damage or injury was not caused by willful and
wanton misconduct by such volunteer.

(b) CONCERNING RESPONSIBILITY OF VOLUNTEERS WITH RESPECT TO
ORGANIZATIONS.--Nothing in this section shall be construed to aﬁ‘ect
any civil action brought by any nonprofit organization or any
governmental entity against any volunteer of such organization or
entity.

(c) NO EFFECT ON LIABILITY OF ORGANIZATION.--Nothing in this
section shall be construed to affect the liability of any nonprofit .
organization or governmental entity with respect to injury caused to .
any person.

(d) EXCEPTIONS TO VOLUNTEER LIABILITY PROTECTION.--A State may
impose.one or more of the following conditions on and exceptions to
the granting of liability protection to any volunteer of an
organization or entity required by subsection (a):

(1) The organization or entity must adhere to risk
management procedures, including mandatory training of
volunteers, as defined by the Secretary of Health and Human
Services by regulation.

(2) The organization or entity shall be liable for the acts
or omissions of its volunteers to the same extent as an employer
is liable, under the laws of that State, for the acts or
omissions of its employees.

(3) The protection from liability does not apply--

(A) if the volunteer was operating a motor vehicle,

vessel, aircraft, or other vehicle for which the State

involved requires the operator or vehicle owner to maintain

insurance;

(B) in the case of a suit brought by an appropriate
officer of a State or local government to enforce a Federal,
State, or local law; and

(C) to the extent the claim would be covered under any
insurance policy.

(4) The protection from liability shall apply only if the
organization or entity provides a financially secure source of
recovery for individuals who suffer injury as a result of
actions taken by a volunteer on behalf of the organization or
entity. A financially secure source of recovery may be an
insurance policy within specified limits, comparable coverage
from a risk pooling mechanism, equivalent assets, or alternative



arrangements that satisfy the State that the entity will be able
to pay for losses up to a specified amount. Separate standards
for different types of liability exposure may be specified.

NNSEC. 5. CERTIFICATION REQUIREMENT AND ADJUSTMENT OF SOCIAL
SERVICES BLOCK GRANT PROGRAM ALLOTMENTS.[!

(a) CERTIFICATION AND BLOCK GRANT ALLOTMENTS.--In the case of
any State which certifies, not later than 2 years after the date of
the enactment of this Act, to the Secretary of Health and Human
Services that it has enacted, adopted, or otherwise has in effect
State law which substantially complies with section 4(a), the
Secretary shall increase by 1 percent the fiscal year allotment .
which would otherwise be made to such State to carry out the Social
Services Block Grant Program under title XX of the Social Security
Act. |

(b) CONTINUATION OF INCREASE.--Any increase made under
subsection (a) in an allotment to a State shall remain in effect
only if the State makes a certification to the Secretary of Health
and Human Services, not later than the end of each 1-year period
occurring successively after the end of the 2-year period described
in subsection (a), that it has in effect State law which
substantially complies with section 4(a).

I1SEC. 6. DEFINITIONS.!!

For purposes of this Act—

(1) the term "volunteer" means an individual performing
services for a nonprofit organization or a governmental entity
who does not receive--

(A) compensation (including reimbursement or allowance
for expenses), or
(B) any other thing of value in lieu of compensation,

in excess of $300, and such term includes a volunteer
serving as a director, officer, trustee, or direct service
volunteer;

(2) the term "nonprofit organization" means any
organization described in section 501(c) of the Internal Revenue
Code of 1986 and exempt from tax under section 501(a) of such
Code; :

(3) the term "damage or injury" includes physical,
nonphysical, economic, and noneconomic damage; and

(4) the term "State" means each of the several States, the
District of Columbia, the Commonwealth of Puerto Rico, the



Virgin Islands, Guam, American Samoa, the Northern Mariana
Islands, any other territory or possession of the United States,
or any political subdivision of any such State, territory, or
possession.
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To provide certain protections to volunteers, nonprofit organizations, and .
governmental entities in Jawsuits based on the actmtlcs of voluntcers.

IN THE SENATE OF THE UNITED STATES

APRIL 9, 1997 ° ¥
Mr COVERDELL (for himself, Mr. MCCONNELL, Mr. ARRAHAM, Mr.
" SANTORUM, and Mr. ASHCROFT introduced the following bill; which was
read the first time
APRIL 10, 1997
" Read the second time and placed on the calendar

To provide certain protections to volunteers, nonprofit- orga-

nizations, and governmental entities in lawsnits based
on the activities of volunteers.

1 Be it enacted by the Scnate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION1L. SHORT TITLE.

4 . This Act may be cited as the “Volunteer Protection
'S Actof 1997".
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1 SEC. 2. FINDINGS AND PURPOSE.
2 The Congress finds and declares that—
?;' ..-(.1). ti{e willingness of volunteers to offer their-
4 services is deterred by the potential fo’r liability ac-
S tions against thém and the organizationns they serve;
6 (2) as a result, many nonprofit public and pri-
7 vate organizations and governmental entities, includ-
8 ing voluntary associations, social service agencies,
9 educational institutions, -and other civic programs,
10 have been adversely affected by the withdrawal of
11 voluniteers from boards of directors and serviee in
12 other capacitics; ) o
13 .t3) the contributioﬂ of these programs to their
14 communities is thereby diminished, resulting in
15 fewer and higher cost programs than would be ob-
16 tainable if volunteers were participating;
17 (4) because Federal funds are expended on use-
18 ful and cost-effective social service programs, many
19 of which are national in séopé,' depend heavily on
20 volunteer participation, and represent some of the
21 - most successful public-private partnerships, protec- -
22 tion of volunteerism through clarification and limita-
23 tion' of the personal liability risks assumed by the
24 volunteer in connection with such participation is an
25

appropriate subject for Federal legislation;

8 543 PCS
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(5) services -and -goods provided by -volunteers
and nonprofit organizations would often otherwise be
- provided by private entities that operate in interstate

: -.com;ﬁercc; : : S
(6) due to high liability costs and unwarranted
. litigation costs, volunteers :and nonprofit organiza-
tions face higher costs in purchasing insurance,
through interstate insurance markets, to cover their

actiﬁties; and . - .

(7) reform efforts should respect the role of the

States in the development of civil justice rules, but

recognize the national Government’s role.

(b) PurrOSE.—The purpose.of this Act is to promote
the interests of social service program beneficiaries and
taxpayers and to sustain the availability of programs, non-
profit organizations, and governmental entities that de-

pend on volunteer contributions by reforming the laws to

provide certain protections from liability abuses related to -

volunteers serving monprofit organizations and govern-

mental entities.
SEC. 8. PREEMPTION AND ELECTION OF STATE NON.
APPLICABILITY.
(a) PREEMPTION.—This Act preempts the laws of
any State to the extent that such laws are inconsistent

with this Aect, except that this Act shall not preempt any

5 543 PCS
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State law that provides additional p-mtection’ from liability
felatingto—-— .

(1) volunteers.or to any category of volunteers
in the performﬁnce of services for a nonprofit orga-
nization or governmental entity; and

(2) nonprofit organizations or governmental en-
tities. . . |
(b) ELECTION:- Of STATE REGARDING .NON—

APPLICARILITY.—This Aet shall not apply to any civil ac-

‘tion in & State court against a volunteer, nonprofit organi-

zation, or governmental entity in which all parties are citi-

zens of the State if such State enacts a statute—-

(1) citing the authority of this subsection;
(2) declaring the election of such State that this
Act shall not apply to such civil action in the State;
and.
(3) containing no other provisions.
SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.
(a) LIABILITY PROTECTION FOR VOLUNTEERS.—Ex-
cept as provided in subsectioﬁs (b) and (d),. no volunteer

of a nonprofit organization or governmental cntity shall

-be liable for harm caused by an-act or omission of the.

volunteer on behalf of the organization or entity if—
(1) the volunteer was acting:within the scope of

the volunteer's responsibilities in the nonprofit orga-

*3 543 PCH
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nization or governmerital entity at the time of the
" act or omission;

.. (2} if appropriate or required, the volunteer was
properly licensed; certified, or authorized by the ap-
propriate authorities for the activities or practice in
the State in which the harm oceurred, where the ac-
tivitics were or practice was undertaken within the
scope of the volunteer’s responsibilities in the non-
profit organization or governmental entity; and

(3) the harm was not caused by willful or crimi-
nal misconduct, gross negligence, reckless mis-
conduet, or a conscious, ﬂag-x_-ant indifferencc to the
rights or safety of the individual harmed by the vol-

unteer. N

{b) CON(:ER.NlNG RESPONSIBILITY OF VOLUNTEERS
T0 ORGANIZATIONS AND ENTITIES.—Nothing in this sec-
tion shall be construed to affect any civil action b'rou'ght
by any nonprofit organization or any governmental entity
agamst any volunteer of such organization or cntitjr.

(¢) NO EFFECT ON LIABILITY OF ORGANIZATION OR
ENTITY.—Except as provided under subsection (e), noth-
ing in this section shall be construed to affect the liability
of any nonprofit organization or govcmmentﬁl entity with

respect to harm caused to any person.

8 843 PCB
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(d) EXCEPTIONS TO VOILUNTEER LIABILITY PRO-

TECTION.—If the laws of a State limit volunteer liability
subject to one or more of the following conditions, such
conditions shall not be construed as inconsistent with'this
section:

(1). A State law that requires a nonprofit orga-
nization or governmental entity to adhere to risk
management procedures, including mandatory train-
ing of volunteers.

(2) A State law that makes the organization or
entity liable for the acts or omissions of its volun-
teers to the same extent as an employer is liable for
the acts or omissions of its efnployees.

(3) A State law that makes a limitation of li-

ability- inapplicable if the voluntcer was operating a .

- motor vehicle, vessel, aireraft, or other vehicle for
which the State requires the operator or vehicle
owner to possess an.operator's license or to maintain
insurance.. : _

(4) A State law that makes a limitation of li-
.+ . - ability inapplicable if the civil action was brought by
an officer of a State or local goverhment pursuant
to State or local law. -
(5) A State law that. makes a limitation of li-

ability applicable only if the nonprofit organization

«8 5438 PC8
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© . or governmental entity provides a financially secure

source of recovery for -individusls who suffer harm

.as a‘result of actions taken by a volunteer on behalf

of the organization or.entity. A financially secure
source of recovery may be an insurance policy within
specified limits, comparable -coverage from a risk

pooling mechanism, equivalent assets, or alternative

arrangements that satisfy the State that the organi-

zation or entity will be able to pay for losses up to
a specified amount. Separate standards for different

types of liability exposure may be specified.

- (¢) LIMITATION ON PUNITIVE DAMAGES OF VOLUN-
TEERS, - NONPROFIT ORGANIZATIONS, AND GOVERN-

MENTAL ENTITIES.— :

(1) GENERAL RULE.—Punitive- damages may
not be awarded agsinst a volunteer, nonprofit orga-
nization, or governmental entity in an action
brought for harm because of the action of a volun-

teer acting Awithin the scope of the volunteer's re-

" sponsibilities to a nonprofit organization or govern-

. ‘mental- entity unless the -claimant establishes by

clear and convincing evidence that the harm was

- proximately caused by an action of such volunteer

which constitutes willful or criminal misconduct, or

*8 543 PC8
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,. . a conscious, flagrant indifference to the rights or

safety of the individual harmed. .

~ (2) ConsTrUCTION.—Paragraph (1) docs not

‘create a cause of action for punitive. damages and

does not preempt or supersede any -State law to the

extent that such law would further limit the award

.of punitive damages. , -

(f) EXCEPTIONS 1O LIMITATIONS ON LIABILITY.—

The: limitations on the liability of a volunteer, nonprofit
organization, .or governmental entity under this section

shall not apply to any misconduct that— *

(1) constitutes a crime of violence (as that term

is defined in scetion 16 of.title 18, United States

Code) or act of international terrorism (as that term

is defined in section 2331 of title 18) for which the

defendant has been convieted in any court;
(2) constitutes a hate crime (as that term is

used in the Hate Crime Statistics Act (28 UU.S.C.

534 note));

(3) involves a sexual offense, as defined by ap-

. plicable State law, for which the defendant has beern

_ convicted in any court; ... .

(4) involves misconduct for which the defendant

- has been found to have violated a. Federal or State

civil rights law; or’

+8 543 PC8
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(5) wherce the dcfendant was under the influ-

Jaw) of intoxicating alcohol or any drug at the time
of the miscon&uct.

SEC. §. LIABILITY FOR NONECONOMIC LOSS.l

(a) GENERAL RULE.—In any civil action against a
volun'teer, nonprofit organization, or governmental entity
based on.an action of a volunteer acting within the scope

of the volunteer’s responsibilities to a nonprofit organiza-

‘tion or governmental entity, the liability of each defendant

who is a volunteer, monprofit organization, or govern-
menta) entity for noneeonomic loss shall be determined in
accordance with subsection (b).

(b) A.MOI_INT OF LIABILITY,—-

(1) IN GENERAL.~Each defendant shall be lia-
ble only for the amount of noneconomic loss allo-
cated Ito the defendant in direct proportion to the
-percentage of responsibility of the defendant (deter-
mined in accordance with paragraph (2)) for the
harm to the claimant with respect to which the de-
fendant is liable. The court shall render a scparate
judgment against each defendant in an amount de-

.. termined pursuant to the preceding sentence.
(2) PERCENTAGE OF RESPONSIBILITY.—For

purposes of determining the amount of noneconomie

*3 548 PCB
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loss sllocated to a defendant under this section, the
trier of fact shall determine the percentage of re-
sponsibility of each person responsible for the claim-
ant’s harm, whether or not such person is a party
to the action.

6. DEFINTTIONS.

For purposes of this Act: .

(1) EcONOMIC L.0$8.—The term ‘‘economic
loss”” means any pecuniary loss resulting from harm
{including the loss of earnings or other benefits re-
lated to employment, medical expense loss, replace-
ment .services loss, loss due to death, burial costs,
and loss of business or employment opportunities) to
the extent recovery for such loss is allowed under ap-
plicable State law.

. (2) HARM.—The term ‘“harm” includes phys-
ical, nonphysical, economic, and noneconomic losses.

(3) NONECONOMIC LOSSES8.—The term ‘“‘non-
economic losses’’ means losses for physical and -emo-
tional pain, suffering, inconvenience, . physical im-
pairment, mental anguish, disfigurement, loss of en-
Joyment - of life, loss. of society and companionship,

loss.of consortium (other than loss of domestic serv-

. iee), hcdonic:damages, injury to reputation and all

other nonpecuniary losses of any kind or nature.

P 11/13
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(4) NONPROFIT ‘ ORGAN1ZATION.—The t»erm'
“nonprofit organization” means— " |
(A) any .organization :described In section
501(¢)(3) of the Internal Revenue Code of 1986
-and- excmpt from 'tax under section 501(a) of
such Code; or
. (B} any not-for-profit organization orga-

nized and:conducted for public benefit and op-

erated primarily for charitable, civie, edu-

cational, religious, welfare, or health purposes.
(5) STATE.—The term “State” mean.s each df
the several States, the District of Columbia, the
Commonwealth of Puerto Rico, thc-Virgin Islands,
(Guam, American Samoa, the Northern Mariana Is-

lands, any other territory or possession of the Unit-

ed States, or any political subdivision of any such

State, territory, or possession.

(6) VOLUNTEER.—The term “volunteer” means
an individual performing services for a nonprofit or-
ganization or a governmental entity who does not re-
ceive—

(A) compensation (other than reimburse-
ment or allowance for expenses actually in-

curred); or

8 548 PCB
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(B) any other thing of value in lien of com-

pensation,.

in excess of $500 per year, and such term includes

a volunteer scrving as a director, officer, trustee, or

direct service volunteer.
SEC. 7. EFFECTIVE DATE.

(a) IN GuNERAL.—This Act shall take effect 90 days
after the date of enactment of this Act.

(b) APPLICATION.—This Aect applies to any claim for
harm caused by an act or omission of a volunteer where
that claim is filed on or after the effective date of this
Act, without regard to whether the harm that is the sub-
ject of the claim or the conduct that caused the harm oc-

curred hefore such effective date.
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