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Group Type Relief

ABC-like Adjustment
Presumption (leg only)
Presumption (leg+reg)

Haitian-like Adjustment
Presumption (leg only)*
Presumption (leg+reg)*

Nicaraguan-like Adjustment
Presumption (leg only)*
Presumption (leg+reg)*

Salvado

190,000
190,000

&io

290,000
290,000
100,000

330,000

330,000
140,000

Guatemalans Hondurans

50,000
50,000
R0

220,000
220,000
170,000

220,000
220,000
170,000

10,000
10,000
10,000

20,000
20,000
20,000

80,000
80,000
80,000

Haitians
0

0

0

0

0

0
50,000

50,000
50,000

) i
* Numbers could be reduced if individuals do not meet 7 year residence requirement by the time of hearing

Total \

250,000

250,000
15,000

530,000
530,000
250,000

680,000
680,000
440,000

foy



Lwawniq = Gaahed Avsticns

Julie A. Fernandes
12/18/98 12:06:023 PM

Record Type: Record

To: Maria Echaveste/WHO/EOQOP

cc: Elena Kagan/OPD/EOP, Scott Bushy/NSC/EQOP
Subject: Re: FYI -- TPS meeting this afternoon [5)

Yes. |f DOJ (OLC} agrees that we can do DED for Salvadorans and Guatemalans covered by
NACARA, we would want to annouce that and TPS for Honduras and Nicaragua as soon as we can
{before Christmas, if posgible).

If OLC concludes that we capnot do DED for Salvadorans and Guatemalans_covered by NACARA,
we need to decide whether to annouce TPS for Honduras and Nicaragua on its own, or whether
that announcement rneeds to be coupled with an announcement re: legislative or administrative
party {presumption of extreme hardship). Alan Ehrenbaum from INS thinks that the groups.are so
focused on the NATARA regulations at this point that they may not react well to an announcement
re: Teégistative parity -- they might see that_as a signal that we have decided not to do anything
more aggressive with the requlation.

After today's meeting, we should have a better sense of OLC's thinking re: DED.

julie



Julie A. Fernandes
12/01/98 07:02:18 PM

Record Type: Record

Ta: Elena Kagan/OPD/EOP, Maria Echaveste/WHO/EOP
cc: Leslie Bernstein/WHOQ/EQP, Laura Emmett/WHO/EOP, Marjorie Tarmey/WHO/EOP, Scott
Bushy/NSC/EOP

Subject: Central American relief

Scott Busby and | met this morning with DOJ, INS and State to develop final recommendations on
how we should proceed with announcements related to the post-Mitch situation in Central America.
The following outlines the issues discussed and the decisions that we need to make.

1. TPS

We received the first half of q&a from State and were promised the rest by the end of the day
today. Also by c.0.b. today, State is going to provide us with a final position on whether we
should reinstitute stays of deportation for either the Dominican Republic or Haiti given our decision
to provide stays for Guatemala and El Salvador {to ensure consistency). State will also provide any
information we need to support our final decisions on this issue.

The group recommends that Commissioner Meissner make the TPS announcement, along with a
person from the State Department. It was thought that Doris would be best equipped to respond
to the immigration questions. We would seek to have her do the announcement on Monday
aftrenoon {she is out of the country this week) to give us adequate time to brief representatives of
the countries before the Central Americans presidents arrive on Thursday for the debt relief
conference.

As to addressing concerns about fraud, INS proposes to reduce the TPS registration to six months
(it has traditionally been coextensive with the TPS period) and will be developing questions to assist
in determining eligibility.

2. Legislative Parity

AWWKS {Cargline Fredrickson (WH]}, Patty First (DOJ), Allen Erenbaum
{INS), Broderick Johnson {WH), and Gina Abercrombie-Winstanley {NSC}) agree that we should not
make any announcement supporting !egislation to achieve "parity" for Salvadorans and
Guatemalans until after they have had_much more time to work with members of Congress. Their
fear is that if we make the announcement too soon, that will only give those who will be opposed
to the legislation {such as Lamar Smith} a chance to get to the swing voters or other key members
before we can. The leg, folks feel particularly strongly about this in light of indications of support
for some kind of legislative action for Central Americans by Sens. Hatch and_Abraham. Caroline
noted that Hatch would be particularly put off by an announcement of our decision on legislation

after he has indicated interest, but before he has been fully consulted about such a proposal.
—

However, the group agreed that it would be a good idea to indicate to the advocacy community
and the Ambassadors to El Salvador and Guatemala {and possibly the presidents if there is a
POTUS or VPOTUS meeting with them) that we plan to work with Congress to enact legislation



next year that would achieve parity for Salvadorans and Guatemalans.

3. Extreme Hardship and the NACARA regulation

DOJ (including INS) is opposed to including in the final NACARA regulation any presumption of
extreme hardship (rebuttable or otherwise) for nationals from El Salvador and Guatemala. This
opposition is based on the following: {1} such a presumption has never before been utilized; {2) a
country-based presumption would be inconsistent with the concept of "individual adjudication™ that
underlies suspension claims; (3} it would be inconsistent with the tacts {b/c it would not be
"extreme hardship” for some Salvadoran and Guatemalan nationals to return to un-harmed parts of
their countries and b/c hardships created by the hurricane will be significantly diminished by the
time these adjudications occur); and {4) such a conclusion would be inconsistent with our decision
not to grant TPS to these countries (b/c a presumption of extreme hardship would imply that these
countries cannot really absorb their nationals).

INS would agree to provide information to_immigration judges and NACARA adjudicators on
hurricane-related conditions in El Salvador and Guatemala and direct them to take these conditions
into account when adjudicating suspension claims for nationals of those countries, They would
elst consider amending the NACARA regulation to specifically identify conditions relating to natural
disaSters as relevant to the extreme hardship determination.

Thus, we may be able to couple our TPS announcement with a general statement that we plan to
ensure that the conditions created by Hurricane Mitch are taken into account in the process of
deciding NACARA suspension cases.

4. Next Steps

We need to decide the following:

a. Whether we agree to defer announcement of our support for legislative parity until we have had
- more of a chance to work with Congress.

Scott and | agree that this announcement should be deferred, in the interest of actually getting the
legisiation passed . We also agree thal we should indicate to the advocacy community and the
Ambassadors to El Salvador and Guatemala that we plan to work with Congress to enact legislation
next year that would achieve parity . Jim Dobbins and Scott would conduct the briefings with the
Ambassadors.

b. Whether we agree with the INS/D0J view that we not adopt a presumption of extreme hardship
for Salvadorans and Guatemalans covered by NACARA (n.b., such a presumption would be based
on the totality of the circumstances vis-a-vis Salvadorans and Guatemalans covered by NACARA --
i.e., the history of unfair denial of asylum claims; ABC litigation; NACARA; our statements in
support of parity).

Scott and [ recommend holding off on this decision until after the end of the comment period for

the NACARA regulation fend of January). This gives us more time to consider this option and
am—p—— . T 3

avoids our making regulatory decisions outside of the notice & comment process.

¢. Whether we continue to believe (given the strong possibility that the announcement will be TPS
only} that press availability on the announcement {with Doris and someone from the State Dept.)
would be better than a press release.

Scott and [ recommend that Doris and someone from State should do a press availability. Our
concern is that a press release would result in an uncontrolled message.



d. Whether we continue to believe that we need to announce TPS for Honduras and Nicaragua
befare the POTUS or VPOTUS possibly meets with the Central American presidents (on Dec. 10th
or 11th}. Our thinking had been that we did not want the TPS question to be open when the
POTUS meets with the presidents; however, in light of the fact that the annoucement will be good
news for two countries and not for the other two, does that change the calculation?

Scott and | recommend that we make this annoucement Monday afternoon {December 7th). Jim
Dobbins was agnostic, but we think that (1) the decision in overdue (Dobbins agrees); and (2)
there is an advantage to taking the TPS issue off the table in advance of the presidents’ visit.

Please let me or Scott know what you think about these issues and whether you would like to get
together to discuss them. Thanks.

julie



THE PRESIDENT HAS SEEN
Ia-it-94 %

THE WHITE HOUSE
WASHINGTON

M December 10, 1998
MR. P DENT:

Attached is a memo on the status of immigrants from
Honduras, Nicaragua, El Salvador and Guatemala in the wake
of Hurricane Mitch. It is styled as an information memo, but it
could easily be read as seeking a decision from you. ['ve
spoken with Maria about it, and there's no need for you to
make any decisions -- unless you object, your advisors are
implementing a plan of action consistent with sentiments

you 've previously expressed.

Please note however, that because Honduran and Nicaraguan
nationals will receive different treatment than those from El
Salvador and Guatemala, your advisors recommend delaying
announcement of these relief actions until after your meeting
tomorrow with the Central American Presidents.

Phil Caplan WM

Cep~e d
Echoveale

Pod aata_
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THE PRESIDENT HAS SEEN

THE WHITE HOUSE
WASHINGTON

December 9, 1998
INFORMATION

MEMORANDUM FOR THE PRESYDENT

FROM : MARIA ECHAVESTE
SAMUEL BERG
BRUCE REED %ﬁg//p

'

-yi- Y 8261

SUBJECT: Immigration Response to Hurricane Mitch

In the wake of Hurricane Mitch, one of the key issues raised by
both the Presidents of countries in Central America and many
immigration advocacy groups is what to do about Central
Americans who are without legal status in the United States. In
early November, the Immigration and Naturalization Service {INS)
temporarily stayed removals of all nationals from Honduras,
Nicaragua, El Salvador, and Guatemala. At your request, the INS
The long-term
economic devastation and social destruction left by Hurricane
Mitch, however, requires a more systematic approach to the
treatment of those individuals. This memorandum sets out a

then extended that delay until January 7, 1999.

proposed course of action.

Temporary Protected Status

As you know, the Attorney General has authority to grant
Temporary Protected Status (TPS} for 6 to 18 months to nationals
of a country if she finds that there has been an environmental
disaster in that country that renders it temporarily unable to
handle the return of its nationals. Persons who qualify for TPS
are not subject to removal and are eligible for permission to
work in the United States during the time period designated by

the Attorney General.

The Department of State has evaluated conditions in Central
America and recommends that the Attorney General grant TPS to
nationals from Honduras and Nicaragua. The Department of
Justice (DOJ} agrees that TPS would be appropriate for nationals

'of these countries. We recommend that the Attorney General

grant TPS to nationals from Honduras and Nicaragua for a period
of one year. At the end of that one year period,

designation could be renewed.

cc:

the

Vice President
Chief of staff



The Department of State does not recommend TPS for nationals
from E1 Salvador and Guatemala. The Department has concluded
that the effect of Hurricane Mitch in these two countries is
insufficient to warrant a TPS designation. More than 90 percent
of the deaths and displacement caused by Mitch occurred in
Honduras and Nicaragua. Moreover, while the economic and
infrastructure damage in El Salvador and Guatemala has been
serious, it is not severe enough to meet the TPS standard.

Alternative Relief for El1l Salvador and Guatemala

Because Mitch had serigus effects on El Salvador and Guatemala
and because we are interested in providing a coordinated
response to all four affected countries, we believe we must also
address the circumstances of Salvadorans and Guatemalans in the
United States.

As you recall, the Nicaraguan Adjustment and Central AEmerican
Relief Act (NACARA), enacted in late 1997, authorized virtually
automatic permanent status for Nicaraguans and Cubans living in
the United States since December 1995, while providing those
Salvadorans and Guatemalans who applied for asylum prior to 1992
with only an opportunity to be considered under the more lenient
(pre-1996 Act) rules for suspension of deportation (a form of
immigration relief leading to permanent status). Hondurans were
excluded altogether from this legislation. 1In your signing
statement to the NACARA legislation, you noted that the
Administration would seek to overcome disparities created by the
legislation through the implementation process. In line with
this statement, DOJ has recently proposed regulations that would
-greatly improve the chances IorT eémalans
seeking to obtain permanent status by affording them an’
additional nop-adversarial hearing before an INS officer d
codifying the legal standard applicable to their claims. The
regqulations, however, still do not provide the kind of guarantee
of permanent status enjoyed by Nicaraguans and Cubans. And
although DOJ has committed to ensuring that immigration officers
take the effects of Mitch into account when adjudicating
suspension claims under NACARA, even this special consideration
will not guarantee that all Salvadorans and Guatemalans would
meet the “extreme” hardship standard required for suspension of
deportation. . '

During the last session of Congress, Rep. Gutierrez sponsored
legislation that would have provided amnesty to Salvadorans,
Guatemalans, and Hondurans equivalent to that obtained by the
Nicaraguans and Cubans in NACARA. We did not support that
legislation because we have generally not favored grants of



amnesty. However, given (1) that similarly situated Haitians
were granted amnesty in the last session, and (2) the changed
circumstances brought on by Hurricane Mitch, we-recommend that
We now commit to working with Congress. fo—pass legjslation that

provides amnesty for Salvadorans and Guatemalans covered b fjc1
=~ NECERA (i.e., the pre-1992 agyvlum seekers)f_aﬁ_ﬂgii_éﬁ:gzgigil
~group-of qnml1=*1u situated Hondurans. Though legislation of
this kind would not provide relief for all nationals of El
Salvador and Guatemala living in the United States, it would
help a significant number -- approximately 300,000 out of an
estimated 500, 000 -- and would be consistent with your
commitment to achieving parity for all similarly situated
individuals covered by NACARA.

In addition to seeking parity through legislation, we also

recommend that we sericusly consider granting Deferred. -Enforced

Departure (DED) to those covered by the proposed legislation
(which would also make them eligible for work authorization).

We would need to identify significant U.S. foreign policy and
national security interests to justify this extra-statutory
measure based on your constitutional authority with respect to
U.S. foreign relations. Use of DED authority would help allay
the perception that Salvadorans and Guatemalans are receiving
second-class treatment in our immigration policy response to
Mitch, and would ensure that individuals are not subject to
deportation while we seek permanent relief for them. As you
recall, we granted DED to Haitians in December 1997,

Timing

Because we recommend a TPS designation for nationals of only two
of the four Central American countries” affected by Mitch, we

strongly recommend delaying this announcement until afifer the

visit by the four Central American presidepnts at the end of this

week, We also recommend that when we do make the TPS
announcement, we put it in the context of the broader
immigration relief that we are prepared to provide to people
from the region. This will help to alleviate thé disappointment
that El1 Salvador and Guatemala may feel at not being granted
TPS. We also believe we should hold off on making any
announcement until after we have had more of an opportunity to
consult with the Hill. We have received indications that some
members, including some key Republican members, may also be
interested in pursuing legislative relief for Salvadorans and
Guatemalans; a premature announcement of our intention to seek
parity legislation might prejudice our chances of enacting the
legislation. '
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Julie A. Fernandes
12/09/98 03:09:30 PM
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Record Type: Record

To: Maria Echavesta/WHQ/EOP, Elena Kagan/OPD/EQP

cc: Laura Emmett/WHQ/EOP, Leslie BernsteinfWHO/EQP, Marjorie Tarmey/WHOQ/EQP
Subject: Cong. Letter re: presumption of extreme hardship

FYIl. Caroline F. just forwarded me a copy of a letter sent to the AG from Sens. Kennedy, Abraham,
Graham and Mack on Dec. 15th of last year in which they discuss their view that it would be
consistent with the NACARA legislation for the AG to use her discretion to presume extremere
hardship for NACARA beneficiaries generally. | will fax you a copy of the letter.

julie
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December 15, 1997

The Honoreble Janet Reno
Attomney General

U.S. Department of Justice
§50 Pepngylvania Avenue, NW
Room 114§

Whashington, D.C. 20530

Dear Atnomsy General Reno:

‘ We undewtand that you are considering various options for implementing Title IT ofthe
D.C. Appropriations Act, the “Nicarsguan Adjustment and Central American Relief Act’
mACARA),wpeuaﬂyunmmﬁepmwhmnaaﬂngaspeddminonndegvvemmg
cancelistion of removal far certain categuries of applicants. We acco:dlngly thought it would be
appropriate to ehare our views with you onthu gubject.

‘" As you no doubt are qware, bocause this title was edded on the flsor as partofan
amendment, no Comminee Report was written ® accompany it Instead, Senstor Mack, the
sponsor of the ariginal version of the floor amendment on this subject that ultimately became
Title IT, inserted a statement in the Congressional Record. That statement represented the views
of the sponsor and bis cosponsars as well as the views of the Chtinman and Ranking Member of
the relevant Subcommittes of the antharizing Committes. It comtaing our views concerniog a
number of provisions that bear on the issues you arc considering. We enclose it for your
cansideration. We see 110 nead 1o restate the specific points it addresses, sithough we would like
to reiterats our sttong cncouragement that, in recogaition of the delays and uncertainties that the
beaeficiarles of these provisions have already experienced in seeking legal status in the United
States, the Administration do everything in its power to sdjudicats their applications for relief
expedifiously and humanaly.

A mmber of questions have boea raised since enactment of the legisiation, conceming how
much ﬂau‘buity the Administration has coricerning the procedures 1o set up for implementation
of the provisions relating o suspension of departation ‘and cancellation of removal. Ia particular,
it has been suggested that sinoe the languege of the special transition rule. for cancellation of
removal estzblished in section 309(f) of IIRIRA (as added by NACARA) is based on lanpuage
contgined in former section 244 of the mexgraunn aad Nationality Act, the procedures for
implementing the speciel rule therefore must in every respect wack those currently in place to
implement section 244. Tt has also been suggested that any failure 10 do 80 would of necessity
create 2 discrepancy in the wey NACARA itself is applied. This would inevitably result, it has
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been suggested, because somne of the beneficiaries of the new transition rules were in deportation
proceedings as of April 1, 1997, and hence their epplications for relief would be in the form of
suspension of deportation under section 244 of the INA, whereas others were not, and hence
would have their epplications for relief adjudicated onder the canceliation of removal special rule
of section 309(f) of TIRIRA. The only alternative, it has been suggested, would be to-have any
special procedural rles fox handling section 305(f) applications also govern applications under
section 244 filed by NACARA beneficiaries, which in tim wonld create erbitrary distinetions
between the handling of different applications under section 244. :

We would like to address the second point first We balieve the premise thet aay
beneficiary of NACARA who was in deportation proceedings es of April 1, 1997 muet have his
or her application for relief adjudicated ynder section 244 is mistaken. ITRIRA’s original
transition rules make it plain that the Attorney Geaneral hae complete discretion to take en
indivickal in deportation proceedings es of April 1, 1997 and instead place that person in removal
proceedings. See section 309(c)(1)(3). Nothing in NACARA modified this authority, and

indead, one of the amendments made by NACARA to sobsection 309(c)(S) makes clear-that

NACARA specifioally contemplated that this auhority would ramain availeble and could be used
to vitiats the “stop time” effect NACARA would otherwise give 10 old “orders to show cause.”
See TIRIRA gectian 309{c)SKB) (sdded by NACARA). NACARA also went out of its way to
make clear that section 309(c)'s special rules on physical presence end cancellation of removal
would apply to any NACARA beneficiary seeking cancellation of removal “regardless of whether
the alien [was] in excinsion or departation proceedingg before the title III-A effective date See
IRIRA secton 309(c)(SXO)() (a8 emended by NACARA). Heace, if & different set of
procedures were developed for implementing section 309(f), the variots discrepancies giving rise
to the second concemt could be evoided by the simple expadient of placing all NACARA
beneficiaries in deportation proceedings before April 1, 1997 who wished to have their cases
considered under the new procedures in removal proceedings istead. This would eliminate any
discrepancies among NACARA beneficiaries that would be caused by establishing procedures for
adfudicating IIRIRA section 309(f) cancellation applications that differ from those used for
adjudicating INA section 244 suspension applications by having all the NACARA beneficieries
proceed under IRIRA section 309(f).

This leaves only the quastion whether even if it creates 0o discrepancies among NACARA
beneficiaries, there is nevartheless a problem with having one set of procedures for adjudicating
epplications of non-NACARA bencficiaries under former section 244 of the INA and & diffegent
sct of procedures for adjudicating spplications under HRIRA section 309(f). we would

' respectfully suggest that there is nothing wrong with such an approsch. To begin with, we agree

that section 309(f)’'s language draws heavily on the legal standards set out under former section
244. But as 2 general matter, neither section 244 of the INA nar new section 309(f) of IRIRA
detaily the procedural tules for adjudicating applications under either section. This is in contrast
to former section 242(b)’s specification of the procedures for determining deportsbility, as well
as in contrast to cument section 240°s gpecification of procedures for determining both
admissibility and deportability, including the allocation of the burden of proof with respect
each determination, Accordingly, in our view, if you were w decide tomorrow thar section 244
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procedures should be changed, you would be free to change them, provided you did so in
compliance with any other statutory or constititional requirements, Accordingly, we see no reason
why you are not equally free to set up different procedural rules for adjudicating applications
undes new section 309(t) such as, for emnp!e, aesting a presumption of hardship if an apphcmt
for relief meets certain prerequisites.’

We would also point out that Congress made a coascious decision to oroa'.te a special
transition rule for NACARA spplicants’ cancellation of removal claims. At various times in the

*Section 244 does allocats the burden of proof on one issye, It states that an applicant
for suspansmn of deportation must “prove(] that during all of [the] period [of required
continuous presence] he was aad is a person of good morel charcter.” The very fact that 244
specifies the alfocation of the burden of proof in that instance, however, is further evidencs
that its failure to gpecify anything an the point with respect to the hardshxp detcrmination
was & deliberate decision to leave the issue apen for administrative resolution under that
provision. Similarly, new section 309(f)'s failure to barrow the provo" language even on the
“goad moral character” irque likewise indicates a Congressional inteation to leave the metter
of the allocation of the burdan of proof to be resolved by you in whatever manner you believe
will advance the purposes of NACARA--although we would note that with respect to that
detcrmingtion, in contrast to the hardship determination, We see no policy reason for departing
from currently established procedures.

There is one other difference between the language of former section 244 of the INA
and new section 309(f) of IIRIRA that is worth noting. Section 244 stated that the Attomey
General might grant relief “in the case of an alien who ... i3 3 person whose deportation
would, in the opinion of the Attorney General, resnit in extreme hardship to the alien or his
spouse, parent, or child, ‘who is a citizen of the United States or an alien lawfully admitted for

ent residence.” Section 309(f) of ITRIRA, in contrast, states that the Attorney Geaeral
may grant relief if “the alien ... ggtablighes that removal would reqult in extreme hardship to
the alien ar the alien's spouse parent, or child, who is a citizen of the United states or an alien
lawfuolly admitted for permanent residence " “Establishes” could be interpreted to mean
“proves by a preponderunce of the evidence,” since that is one of its ordinary meanings; but it
can squally plausibly be i.nterpreted to mean a showing that falls well short of proof by a
preponderance of the evidence, since “establish” is used in that fashion as well in both
ordinary and legal langunge. Cf, o.2., Inte - X A SteTs o
Statas, 431 U.S. 324, 357 (1977) (stating that the complalnant must cstnbhsh a pnma facie
case of discriminsation by “offering evidence adequate to create an inference thet an
employment decision was based on & discriminatory criterion illegal under the Act™); Celotex
Corp, v, Catrert, 477 U.S. 317 (1986) (1o avoid summary judgmenr under Rule 56, a party
opposing a motion must “make 8 showing sufficient to establish the existence of an element
essential o thst party’s case, and an which that party will bear the burden of proof at trial.™)
Since the word is ambiguous and both interpretations reasonable, you are free to choose cither

construction vnder Chevion U S, A, Inc, v, Namral Resources Defenge Counci), Ing., 467
U.S. 837 (1984).

ooas005
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legislative process, it considered two other aitermatives: placing the rule governing these
applications under section 240A of the INA (es was proposed in the original bill on this subject
transmitted by the Administration and introduced by Seaator Mack and others) or placing them
under former section 244 (as was proposed m 2 later vemsion of the legislation offered by Senator
Mack as an amendment to the D.C. Appropriations bill). Congress rejected both alternatives. in
favor of a special transition rulé uniquely applicable to these cases. While no reason was given
for this decision at the titne, we would suggest that one natural rationale for it is that Congress
befieved thesc applications to be special cases, and hence that It was preferable to create a
separate statatory scheme in part to leave the Administration more free to develop appropriate
procedures for adjudicating them without being too closely bound by either the procedures for
edjudication of applications under section 244 or gection 240A of the INA.

Thus, it seems to us that you are extirely free to adopt procedures for adjudicsting the
hardship issue under sectlon 309(f) that differ from those used to edjudicate the issue under
former section 244 of the INA, and thst these can include & rule that in light of the leagth of time
they have bean here and the difficulties they bave faced, NACARA beneficiaries are entitled to

a presumption of extreme hardship.

Sincerely,
Edward M, Kennedy . ™ Spencer Abraham '
Ranking Member Cliairman
Subcommittes oo Immigration Subcomumittee on Immigration

=g A L Hd

Bob Grahem Connie Mack
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Record Type: Record

To: Maria Echaveste/WHO/EOP, Elena Kagan/QPD/EQP
cc: Marjorie Tarmey/WHO/EQP, Leslie Bernstein/WHQ/ECP, Laura Emmett/WHO/ECP
Subject: TPS

The State Department is sending over draft g&a on TPS for Honduras and Nicaragua by cob today.
They are also providing updated summaries outlining the differences on the ground among the six
countries {including the Dominican Republic and Haiti).

At our meeting with DOJ and State last Wednesday, we put forward the idea of directing a
presumption of extreme hardship for purposes of suspension of deportation under NACARA for
those from El Salvador and Guatemala. This would be a way of achieving parity for Salvadorans
and Guatemalans covered by NACARA without having to wait for legisiation (though we would still
need legislation to permit the small class of Hondurans to be covered by NACARA)}. This would
also be a way of recognizing and responding to the destruction done by Mitch in El Salvador and
Guatemala, while maintaining the differences between these two countries and Nicaragua and
Honduras. DOJ and INS resisted such a presumption, primarily b/c it is inconsistent with past
practice to have country-specific presumptions {though they concede that it would be legally
permissible}. They would prefer to give guidance to their adjudicators that outlines the destruction
in the two countries and that advises the adjudicators to take these conditions into account when
making their decisions re: suspension. We have asked DOJ/INS for more specifics re: why they
oppose a presumption and how their idea would operate.

Scott and | have scheduled a follow-up mesting with DOJ and State for tomoerrow morning at
10am.

julie
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Record Type: Record

To: Maria Echaveste/WHQ/EQP, Elena Kagan/OPD/ECP

cc: Laura Emmett/WHO/EOP, Leslie Bernstein/WHO/EQP, Marjorie Tarmey/WHO/EOP
Subject: Cong. Letter re: presumption of extreme hardship

FYIl. Caroline F. just forwarded me a copy of a letter sent to the AG from Sens. Kennedy,
Abraham, Graham and Mack on Dec. 15th of last year in which they discuss their view that it
would be consistent with the NACARA legistation for the AG to use her discretion to presume
extremere hardship for NACARA beneficiaries generally. | will fax you a copy of the letter.

julie
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Cenrral America has been devastated by what is considercd the worst namural disaster 1
it the repion in modam history Jeaving in its wake thousands deud and millions homeless. In
irmmediate respouse to this disaster, the Immigration apd Naturalication Service (TNS)
wmpurarily delayed all removals of nationals from JTonduras, Nicaragua, F) Salvador and
Guatomala until November 23, 1898,  Given the long-lerm ezonomic devastation and soeial
destruction Icft by 1lurricane Mitch, however, a mors systematic approach te the weatment of
nationals of those countrics curremly in the US and the question of whether o remave aliens
with final orders from those countries is required. This paper se13 forth available optioas for
administrtive or exesutive action 1o suspend or delay removal of such aliens.

TEMPORARY PROTECTED STATUS

Section 244 of the Immigration and Nationality Act (INA) permits the Auorney Geneml
To grant temporary sanetuary to foreign nationals of a country, subsequent to designation by the
Anorney General that exUpordinary conditions extist witliin (hat country such as gencralized
viclence, ¢ivil strife, natural disasters, or other unsettled conditions that would render return
unsafe for the individual or wounld severcly strain the resources of the gffected country. INS
gection 244(b)(1). The TPS provisian provides the sole authority under which the Auorney
General may allow otherwiso deportable aliens wo remain in the United Statex “becausc of their
particular natiopality or region of foreign state nationality,” INA Section 244(g). Pcrsons who
qualify for Temporary Protected Status {TPS) arc ot subjest to remowval during the time period
designated by the Attomey General,

The statote specifically provides for a Temporary Protected Status (TP'S) devignation in
those cases where 1 nalural disaster has occurmed, provided that the following criteria are met: i)
there has been a patural disaster of such scape that @ substantis], but 1emperary, disreption of
living conditions has eccurred; (ii) the foreipn siate {s lemporarily unable to handle the retum of
its pationals; and (iii) the country has formally requested designalion under this statute. INA
Scetian 244(b)(1)(B). This section by prekusly been invoked by the Attomey General in
designating TPS for muonals of Montterrut in August 1997 following ithe eruption of a voleano
tx jslond.

Gw:n the spesific country conditions requirements impozsed by scction 244(b)}(1Xb), the
Auoracy General is euthorized to grant TPS to nationals of dexignated foreign states or parts of
such siates (or to ¢ligible aliens who have no nationality and who last habjtually reslded in such
stales) . The statute does not comtemplate the Attorney General designgting a region larger then
a state but she could designate all four countries eficr assessing on a counry-by=counuy basis -
whether conditions are sufficicnrly severe to mesl the TPS desipnation requirement. The
Anomey General makes TPS detenminations aftcr consultation with the Deparument of State.

This process was initiated on November 5™ and the INS has recsived a preliminary assessment
from DOS which supgests in their view the level of devastation in 1londuras and Nicargus _
mects the first and second requiremnents of the statute.  'We understand that both governments are
cxpected 1o send forme! requests for designation very soon. With respeet to Il Salvador and
Guatemala, howrever, DOS reparts suggest thax the dumage js more localized and may not meet
the lgvel of severity necessary 1o rrigger a TPS designation for eirher country.
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STAYS OF REMOVAL

Although TPS provides the exclusive grounds for delaying the removal of an alica based
on nationalify, the Attomey General retzins the powet to grant 8 stay of removal in individual
cuses, and has delegated that authority to District Directors pursuan 10 8 CFR 241.6. Stays of
rernoval under this seclion may be granted for numerous rcasons, including a determination that
“iruncdiate removal is ot practical or praper.”!

One poasgible fnterpretation of (his regulation would permit the Atlomey General to issue
& delcrmination thut immsediate removal 1o L] Salvador and Guatemals would generally be
imprectical during a specified period of Ume and, in thnae cazas whers it is appropriuts, removal
should be delayed. “The Distriet Director would retain the discretionary authority 1o deny the stay
for ather reasons (for example, ila individual appears 10 be a threat to the community or is a
«riminsl alien), bul the faciual detcrmination regarding conditions in El Salvador and Guatemala
wovld not be subject 10 interpretadon by a District Direcior.  In this way, removals could be
limited on a case-by-case basis rather than on the basis of nationality alone.

This approach, whilc lessening the immediate impact of remavals on El Salvador and
Gusatenala, conld result in consequences that render unfeasible the nsc of stays as a shorv-term
snlution. Most notably, there-does not appear to be stamutory authority explicitly permining the
Atwomey General 10 relcase from custody persons subject to mandatory detemtion once she has
granied a slay of cemoval, Under Section 241() of the INA, as amended by the Tilegut
Imumipration Reform and Immigrant Responglbility Act of 1996 (ITRIRA), oncc an order of
removal has become finel, the Aftomey General must take the alien into custody. 1F the remnoval
has not been completed within 90 days, a non-criminal alien may be released under an order of
supervision—prior to that time, however, the law makes no explicit provision for release, In
order o avoid unnecessary detenlion of individuals cligible for a stay of removal under these
provisions, the Attorney General would have to detarmine that the mundaiary custody provisions
arc inapplicable where the government has chosen to delay removal. 2

Implementation of a short-lerm stay palicy could also present problems with respuct to
processing employmen authorization applications, Although the regulaary provisions
govemning cmployment authonzation are sufficiently broad w permit EADs under such
circumstances, it could be difficult 1o process such applicatians quickly enough 1o be
meaningful for persons authorized to romain here for only a shorl lime. Additionally, any
designation by the Attorney General relating (o conditions in Guatemals and Fl Salvador might
form the baefs of arguments for challeaging the finality of the motion 1o reopen provisions (and
may well be a factor in the finding of extreme hardship) within the context of Seetion 203
NACARA suspension of deportation and cancellation of removal claims.

' Seetion 241(c)(2) of the INA. Section 241.8 of the regulatians permits the District Director to make a
discretionary determination to grant or deny a stay of removal, and dirests him or her ta laok to the factars
congidered in section 212.5 of the regulations {reganding parole requests) and saction 241. 8 of the INA
{regarding staysa of ramoval for aliens amriving at a point of entry). It does net require that speclfic
conditions bs Met providing for adminlisratve removal do net specily the spasifiz eonditions under which
2 stoy may be grant

2 seetion 241(a)(1)(C) pravides for an extenslon of the 20 uay period where the allen refuses to cooparate
in making trzvel Brrangements for his rmoval or otherwise gets to prevent the mmoval, Conversaly. it
could be arguad that in thosa case where the governmant hae determined that removal would bs
impractical, the 80 day period may be suspanded during the duration of the stay,
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DEFERRET ENFORCED DEPARTURE, (DED)

The Auomecy General exercised prosesuiorial discredon o temporarily siay deportation of
alicns to countries experiencing eivil strife from 1960 to 1990 throuph a grant of Extended
Vohintery Deparnare (EVD). This concept has developed into the President’s practice of
directing Defierred Enforced Nepanure for certam mationals. Eligibility for EVD wag based on
netionality (although individuals eounld be barred for such things as conviction of an aggravated
felony). but the program was never formslly defined end was adminisicred eomewhar differently

over e thirty=year period. The duration of the grants varied from a fow montha to several years.

Some of the countries sclected for EVD were Itan, Czechoslovakia, Cuba, Vietnam, and
Cambodia.

The law providing for Temporary Protceted Statng (TPS) wok enacied in 1990 and was
intended to fulfill the same faostion fulfilled by EVI). The TPS sialuie requires that the

- Anmamey Geparal consult with other agencies aboint TPS designations and it also hus specifie

country condition requirements that must be met before @ designation is made. The TPS statute
made it impossible for (he Attorney Ceneral 1 continue W designale countries for TVD because
it specifies that it is the solc authority for the Atlomey General to permir aliens o remain
temporarily in the United States based on nationality, INA section 244(g),

DED is, like, EVD, a non-statutory, discretionary, iemporary form of relicf from depormation
granted to aliens from the desipnated country. DED was usad afler 1989 insicad of EVD in part
because there had been court challenges to EVD and in part keeausc the TPS statute bars the
Alomney General from providing nationality-based relicf, The prirnary difference between EVD
and DLD is that DED is done by executive order, under the President's constitutional power to
conduct forcipn relations, whereas EVD was done by the Atiomaey General, citing prosecirorial
discretion and general powers pursuant to INA section 103. T.ike EVD, DED proclamstions
generally zpecify a start dare (by which Ume the alien must have been in the United States or
Tulfilled other conditions such us the filing of an asylumn epplication) and an expiration date.
DLD was first used in 1990 and has been nsed a total of four times:

President Bush issuzd Pxocutive Oxder No. 12711 on April 11, 1990, 10 provide temporary
slays of deportation, and work amhorization, for approximately 80,000 Chinese nationals
who had basn present in the US. since June 1989, DED for Chinese nationals lasted uniil it
wag superseded in 1993 by the Chincse Student Protestion Act.

DED was granted to sppraximarely 150,000 Salvadoruns who were registarcd for TPS when
TPS expired for El Salvador in June 1992 (the exceative order provided for bars for those
convicted of aggravaned felonios, perseeurors, etc.). Saivadoran DED lasted until December
31, 1994, but work authotizations were authorized fior an additional nine moaths. Most of
the reeipients of Salvadoran DFI) were eligible for bencfits under the Amerivan Baptist
Churehes v, Thornburah (ABC) seilement agrecment after DED ended.

DED was used for a small (aboul 2,600) group of people evacuated from the Parsian Guif’
during the Persian Guli War years. Most of these people wers awarded asylum. DED was
formally terminzted for this group on Janvary 1, 1997, but a private bill g under
consideration to provide permaien: relief for tre few hundred members of this group not
awarded asylum.
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The fourth DED desipnatian was mpade by President Clinton on December 23, 1997, and
covered approximstsly 40,000 Haitians who hed spplied for asylum or wese paroled into the
Uniled States before December 31, 1995, and bod been continuously present In the Unjied
States since ther date. The designation excludes ccrtain persons (aggravated felons,
petsesutors, peaple subjeet to exiradition, otc.), is in effect for one year, and provides for
work authorization.

DLD has been used in the past to defer deportation of natenals o countries where (he
statutory requirements for TPS ere not meL The rcasans for DED are not limited to the satutory
considerstions undey “{PS and ordinarily appear to be dictated by foreign and demestic policy
considerations. The primary reasans bohind the foor designations have varied and include
inahility for the degignated country to reintegrate huge numbers of its nationals (Ll Salvador),
denger to the aliens (China and Paraian Gulf), insecwyity in the cauntry and other domestic and
foreign policy considarations (Hait). 1f itis decided that some or all of the Cantral American
eountries affected by Hurricane Mitch do not meet (he requireiments for & designation for TPS,
those countrics conld nevertheless be designated far DED.

Problems with such designations may srise, however, Firs, in the three jnstances in the past
when DED was terminated, the nationals of the terminated country were by and large eligible for
programs that replaced DED - speeifically, the Chinese Student Prolection Act, the ABC
settlement ayresment, and the Persian Gulf Evasuees private bill. In all three ¢ases in which
DED has been terminarcd few of the beneficiuries lave retomed home. Any such blanket efforts
at mags deportation following srmination of DED would face strong political opposition.
Therefore, DD designations should be proposed with the possibility in mind that those who
receive DED may eventually reccive lawful perrnancat resident status, even if the ariginal DED
grant is oXpressly tempeorary, Second, there arc large numbers of Central Amerjcans present in
the Unlted States wha would be cligible for DED: Estimates ars uncertain at this point. bag
range from a low of perhapa 400,000 to a high of 1,000,000 for alisns from Honduras,
Nicaragua, El Salvador, and Guatemaly who would be cligiblc for TPS or DED. Jf the members
of the ABC class are counted, the aumber of cligible aliens cwuld be well over 1 million. This
number of people recciving benefity, some of whom would be applying for work autharization
for the first time, would place a grea sirain on INS resources (and would be politically
unpoeptlar in some quarters.)

If the President i9 inclined 10 authorize all four (or parts of one of more of the four
countries) for DLED it would be very heipful to the INS if the designation madc specific reference
\o certain issues arlsing from such a detcrmination, 1n the carlier cases, DED proclamations have
not set forth the INS's powers and dutics for such issues as the autherity 10 tcrminalc an
individual’s DED for appropriate reasons (such as a conviciion for an aggravated felony. ex).
There would be a host af adminiserative questions, including how DED would afTect a
suspension ot cancellmion claim by a Salvadoran or Guatemalan national under NACARA,
whether DED suspeads unlawful presence (as TPS does); and whether non-criminals currenily
detained and in immigration proceedings should be released. Given the number of persons
potcatially eligible, these questions will bave significant influcace on INS administrative and
detention resources, Which are being tested with the cxpiration of the Tranxition Perjod Cusiody
Rules.
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Another issue thal should be considered in any Presidential direclive of DED is whether it
should apply only to nationals of the subject cauntry who have received a final order of
deporrien or removal. Such a reytriction would cut down on the administrative burden on the
Service by reducing the number of peoplc cligible for DED. However, restricting DED 10 aliens
who have reecived a final order would crean: several problems. First, although the worklozad on
the Service would be reduced, the workload on the Fxecutive Qffice for Iimmigration Revicw
would be correspondingly increasad, Sccond, the mandatory detettion provisions of JIRIRA
require the Atorney General to detain aliens during the removel period of 90 days, 1t might be
possible to avoid mandatory detention by stopping the removal procedurc afler a detepmination
had been reached on the merits but before a removal arder was acwally issued; however, such a
procedure would be inadvisable becsuse of the questions it weuld mmise i (o appealability and
due process. Third, if aliens received removat orders and the arders were not exescured for some
significant Jength of time (six months ar morg) becausc of DED, the Service could expect
numegous legal challenges to the coptinmed viability of those orders once DED cnded. Such
challenges might include motions W reopen, new asylum claims based on changed counmry
conditions, and visa eligibility.

A more viable way of managing large numbcrs of people under 2 DED program might be
to restrict ths eligibility for DED to peaple wha are not cligible to apply for any ather type of
relief from deportation. ‘Thus, people who are ABC class members or who are eligible under
NACARA would not be eligible for DED. Even If people eligible for other programs were
excluded from DED cligibility, however, there would aevertholess be large numbers of Central
Americans who would remain ghigible for DED.
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Record Type: Record

To: Maria Echaveste/WHO/EOP, BUSBY S @ A1 @ CD @ VAXGTWY, Elena Kagan/QPD/EQP
ce! Leslie Bernstein/WHQ/EQP, Marjorie Tarmey/WHQ/EQP, Laura Emmett/WHO/EQP
Subject: AG date for TPS announcement

John Morton just called to let me know that he has reserved time on December 11th for the AG to
do a press announcement and q&a re: TPS for Hondurans and Nicaraguans.

He also asked that we all make sure that we are comfortable with the AG briefing the press on this
(with State), rather than just doing a release, with q&a provided to the respective press offices.
John did not express a view either way, but wanted to make sure that we were sure.

julie
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Record Type: Record

To: Julie A. Fernandes

ce: See the distribution list at the bottom of this message
Suhject: RE: AG date for TPS announcement

1 like the idea of the AG doing the announcement but | don't like having to wait
until the 11th for it to happen. We're going to continue to get lots of press
and pressure between now and then. I'd rather that the AG make the decision
sooner even if she is not available to announce it at a press conference.

Message Copied To:

Maria Echaveste
Elena Kagan
Leslie Bernstein
Marjorie Tarmey
Laura Emmett
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Record Type: Record

To: Elena Kagan/QPD/EOP

ce: Laura Emmett/WHO/EOP
Subject: TPS for Hondurans

At a meeting this morning in Maria's office it was decided:

e The AG will announce TPS for Honduras and Nicaragua in early December. DOQJ is going to get
back with us to confirm an exact date {checking on what works with the AG's schedule). A
representative from the State Dept. will accompany the AG for the announcement {to better
respond to questions re: conditions on the ground in the region, including the differences that
exist among the 4 affected countries that warrant TPS for Honduras and Nicaragua and not for
El Salavador and Guatemala),

¢ This annoucement will not be coupled with an announcement re: our support for legislation that
would achieve parity (amnesty similar to that obtained by Cubans and Nicaraguans in NACARA)
for Guatemalans, Salvadorans, and a small group of Hondurans. INS felt strongly that coupling
the two would likely promote a lot of confusion on the ground {with Central Americans
themselves, as well as with INS officers in the field). Also, DOJ felt that we needed more time
to work the Hill re: parity before announcing our support (if we really want this legislation to
pass next session);

® The week prior to the TPS announcement, we will conduct a series of low-key meetings with
immigrant advocates and selected Members to discuss why TPS is warranted for these two
colntries and not the other two, and will signal our commitment {consistent with the
President's statements to the Hispanic Caucus last August) to parity for Sa rans,
Guatemalans and a small group of Hondurans. Jim Dobbins from NSC will have similar
conversations with the Ambassadors of the Tour affected countries. The object of this effort is
to attempt to blunt some of the criticism that we are likley to get for providing TPS for two of
the four countries affected by Mitch. DOJ and INS are working on parity legislation that should
be feady for our review soon.

® State is also drafting a paper that outlines why TPS was lifted for the Dominican Republic and
aiti {in order to be prepared for questions that compare the current situations in these
countries}. They have already asked the embassies of Haiti and DR for their views.

¢ State will work with DOJ on comprehensive q&a for this announcement.
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Record Type: Record

To: Elena Kagan/OPD/EOP, Maria Echaveste/WHO/EQP

cc: Laura Emmett/WHO/EOP, Leslie Bernstein/WHQ/EOF, Marjorie Tarmey/WHO/EOP
Subject: Hondurans

Congressman Gutierrez has sent the President another letter re: Hondurans. Unlike his previous

letter {in which he asked for "parity"” i is letter he asks f Hondura

who have been in the U.S. since prior to December 1995,

As you recall, during the last session of Congress, we attempted to get Hondurans who applied for
asylum prior to December 31, 1992 {approximately 2,000 Hondurans) relief equivalent to that
received by Salvadorans and Guatemalans in NACARA {essentially, to have the pre-1996
suspension of deportation rules apply). We have not pushed for amnesty for any of these groups,
though the President indicated in his meeting with the Hispanic Caucus last August that he would
consider legislation that provided amnesty for these groups {because it would bring parity between
these groups and the Nicaraguans and Cubans _given amnesty in the legislation}.

On the question ot OED, our position has been that though we agree that Hondurans similarly
situated to Salvadorans and Guatemalans covered by NACARA should be treated the same, we
haveTiot endorsed DED for Hondurans. According to Scott Busby, the number of Hondurans likely
affecTed by our proposed legislative fix is too small and the foreign policy rationale is not present.

Jim Dobbins at NSC {who covers Latin America} want$ us to consider interim measures for
Hondurans who might be covered by our proposed legislative fix. These options include: DED; TPS
(temporary protective statusy; and the AG's prosecutorial discretion. There may be others.
According to the NSC, the lack of equal treatment for Hondurans is the number one issue in our

bilateral relationship with Hondurans.

Scott is going to pull together a staff-level meeting this week for us to consider the gptions.

julie
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: TPS

At the end of the meeting with Maria, it was decided that at the radio address (which | suppose
has already been taped), Mrs. Gore will recommend that the AG continue to stay deportation for
nationals of all four Central American countries (El Salvador; Nicaragua; Guatemala; Honduras)
through the holidays., On Monday, the DOJ will issue a statement effecting such a continuation,
and set a date (likely January 1st or 6th) for when they will conduct their next review to determine
if continued suspension is needed for each country.

R

During her trip to the region on Monday, HRC will reiterate the President's and Mrs. Gore's
message.

Sometime within the next week or so, we will announce TPS for Honduras and Nicaragua, We will
also announce our support for legislation that would give amnesty to the Salvadorans and
Guatemalans in the ABC class {currently eligible for pre-1996 suspension of deportation with the
modified procedure} and the small class of Hondurans who are equivalent; i.e,, those who applied
for amnesty prior to December 1992,
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Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/ECP
Subject: talking points for jack lew

Jack Lew is meeting with Rep. Gutierrez tomorrow. OMB wanted a little background and a couple
of talking pts. on Central American parity and Hondurans. Attached is a draft that has also been
reviewed by Scott Busby at NSC.

julie

]
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Hondurans
November 16, 1998

Background

Temporary Protected Status (TPS) and Hurricane Mitch

Recently, in light of the catastrophic disaster that resulted from Hurricane Mitch, Rep. Gutierrez
has written asking that the President grant Temporary Protected Status (TPS) to Hondurans,
Nicaraguans, Salvadorans, and Guatemalans currently residing in the U.S. A grant of TPS would
prevent nationals of these countries from being deported to their home countries and would
provide work authorization for all nationals of these countries currently residing in the U.S.
Though we have not yet reached an Administration position on the granting of TPS, today the
Department of Justice is issuing a statement extending the temporary stay of deportation of these
nationals to their home countries, at least through the Christmas holiday season (sometime in early
January). We -- DPC and NSC, along with the Department of Justice and the State Department -
- are considering whether it would be appropriate to grant TPS to one or more of these countries
and what other kinds of relief we may be able to offer.

[alking Points
. As the President announced during his radio address last Saturday, we intend to extend

our stay of deportation through the Christmas holidays for citizens of the affected
countries living in the United States, while examining on an urgent basis recommendations
for further relief, consistent with the recommendation Mrs. Gore made after her trip to the
region.



“Parity” for Salvadorans, Guatemalans, and Hondurans
November 16, 1598

Background

The Nicaraguan Adjustment and Central American Relief Act (NACARA), enacted during the last
session of Congress, authorized the more lenient (pre-1996 Act) rules for suspension of
deportation -- a means of obtaining permanent legal status -- to apply to pending cases of
Guatemalans and Salvadorans, while providing amnesty (automatic “green cards™) for
Nicaraguans and Cubans. The Hispanic Caucus and many Central American advocates have
urged the Administration to implement NACARA in a way that would achieve “parity” among all
Central American groups affected by the legislation. Congressman Gutierrez has also urged that
we seek legislative relief for certain Hondurans, who were completely excluded from NACARA.
Congressmen Gutierrez and Becerra have strongly supported amnesty for Salvadorans and
Guatemalans (equivalent to that received by the Nicaraguans and Cubans) and the additional class
of Hondurans.

Until quite recently, we took the position that Hondurans are not similarly situated to the Central
American groups covered by NACARA, and thus had opposed special relief for this group.
However, on October 29, 1998, the President sent a letter to Rep. Gutierrez that stated that, upon
further study, we have concluded that there is a small class of Hondurans who are similarly
situated to the Salvadorans and Guatemalans covered by NACARA, and that this group is entitled
to the same relief provided to these other groups. At the end of the last session of Congress, we
attempted to attach a provision to the Omnibus appropriations legislation that would have given
NACARA-like benefits to Hondurans who applied for asylum in the U.S. prior to December 31,
1992. We were not successful in this effort. However, we continue to favor some kind of
legislative solution that would achieve “parity” for this narrow class of Hondurans.

Talking Points

. The Administration shares your concern about the disparities in treatment in NACARA.
As the President indicated in his signing statement, we are seeking to minimize these
disparities in the implementation process.

In this regard, the Attorney General has authorized a new administrative procedure for
adjudicating the cases of Salvadorans and Guatemalans covered by NACARA. This
modified procedure will be less adversarial than immigration court and will thus lessen the
need for representation by an attorney.

. Also, as noted in the President’s October 29, 1998 letter to you, the Administration is
seeking legislative relief for the class of Hondurans that are similarly situated to the
Salvadorans and Guatemalans covered by NACARA -- namely, those Hondurans who
applied for asylum prior to December 1992.

. The President is generally supportive of efforts to achieve parity among similarly situated
groups, but would have to review any proposed legislation carefully before deciding



whether he could support it.
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The Honorable Bill Clinton

The White House

1600 Pennsylvania Avenue N.W.
Washington, D.C. 20500

Dear President Clinton:

Thank you for the opportunity to visit you at the White House last week to discuss issues
of importance to the Congressional Hispanic Caucus.

I was pleased to hear of your continued commitment to fairness and justice for Central
American immigrants. In particular, | am gratified by your support for extending section
202 of the Nicaraguan Adjustment and Central America Refugee Relief Act (NACARA)
to protect refugees from throughout Central America and Haiti. Such a step, as you may
recall, would be achieved under my legislation, H.R. 3553.

As you requested, | am writing to explain in greater detail the circumstances that |ed
hungreds of thousands of refugees to flee Honduras. Mr. President, | strongly believe
that no justifiable reason exists to exclude Hondurans from the list of Central American
nationals who we seek to help and protect under NACARA. Honduran nationals
currently living in this country should be included in NACARA because they left their
countries under very similar circumstances as their neighbors in Nicaragua and El
Salvador, Exclusion of Hondurans from NACARA would result in different treatment for
similarly situated people.

During the meeting, | appreciated the opportunity to express to you a principle formally
endorsed by the membership of the Congressional Hispanic Caucus: that America’s
immigration and refugee policies should be implemented in an equitable fashion,

In practice, this premise dictates that individuals from the same region of the world who
simultaneously experienced hardships of a similar nature- in the form of political
persecution, government destabilization, threats of violence and severe disruption of
daily life— be granted identical relief by our government.

The inclusion of Honduran refugees in a resolution of the crisis now facing Central
American refugees would be entirely consistent with such a principle and would be in
keeping with the concerns that you so eloquently expressed to us regarding refugees
from other countries in the region.

Specific details of Honduran history offer compelling evidence of the threat posed to the
nation’s sovereignty and to ifs citizens during the period in question.
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In the 1980’s, Honduras became the staging ground for U.S. efforts to end insurgencies
in €7 Salvador and Guatemala and to overthrow Nicaragua’s Sandinista government.
U.S. military and intelligence-agency personnel used Honduran territory as the
operational base for the contras and for lraining and resupply of the Salvadoran and
Honduran armed forces.

In 1983, the United States introduced a force of approximately 12,000 troops known as
Joint Task Force Bravo located at Soto Cano (Palmerola) Air Base in Honduras. These
troops were involved in military training exercises supporting U.S. counterinsurgency
and intelligence operations in the region. At present, about 500 U.S. troops are stil! in
Honduras.

Many experts believe that the enormous U.S. military presence in Honduras, with 14
military bases at one point, was one factor that fed the Honduran military to adhere to a
"national security doctrine” strategy. Under this strategy the Honduyran army worked to
eliminate dissent without regard for the human rights of the dissenters. Today, the
National Commissioner of Human Rights in Honduras documents at least 184 cases of
forced disappearances. Many of the disappeared were reportedly kidnapped, tortured
and murdered by a Honduran military intelligence known as Battalion 3-16.

In addition, Historians and scholars agree that the presence of U.S. and contra forces at
Honduras Soto Cano air base created disruptions throughout the country and resulted in
mass exodus of Hondurans to other countries, including the United States.” Such facts, |
believe, place an additional responsibility upon Congress and the administration to
resolve this matter in a manner most suitable to those whose lives were disrupted— at
times violently— by those activities.

While civil war was not formally waged within Honduras, the geography of the region
made it impossible for Honduras ta be unaffected by the violence and turrmoil that
surfounded Tt. As a result of the hundreds of miles of easily penetrated border territory
thaE it shares with Guatemala, Fl Salvador and Nicaragua, Honduras was directly affected

by the violent internal conflicts taking place-in its neighboring-cauntries.

Moregver, Honduras experienced severe dislocation of its socie i s
Experls estimate that by the time the war ended in Nicaragua, approximately 55,000
contras and their families relocated to Honduras and more than 200,000 Nicaraguans
and Salvadorans are said to have fled across the border to Honduras.

—
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In addition, as you know, representatives of Central American governments have made
very clear their fear that the reintroduction of tens or hundreds of thousands of former
residents to their countries— in addition to their U.S.-born dependents— would represent
a drain on their economiés that could dramatically worsen their current political
situations.

Mr. President, | was gratified to hear you express your belief that the United States has a
particular obligation to help Central Americans. On that basis, coupled with your
support for the principles that guide NACARA, | believe that compelling reasons exist to
warrant the extension of relief to all refugees of the regional conflict, including
Hondurans.

Thank you for your serious consideration of this important matter. | welcome any
opportunity to discuss this issue further with you or your designated staff.

Sincerely,

b VA,

Luis V. Gutierrez,
Member of Congress
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