
NLWJC - Kagan 

DPC - Box 032 - Folder 004 

Immigration - Central 
America Legislation 



Group Type Relief Salvadorans Guatemalans Hondurans Haitians Total 

ABC-like Adjustment 190,000 50,000 10,000 0 250,000 
Presumption (leg only) 19: 50,000 10,000 0 250,000 
Presumption (leg+reg) _0 10,000 0 15,000 

Haitian-like Adjustment 290,000 220,000 20,000 0 530,000 
Presumption (leg only)· 290,000 220,000 20,000 0 530,000 
Presumption (leg+reg)· 100,000 170,000 20,000 0 290,000 

Nicaraguan-like Adjustment 330,000 220,000 80,000 50,000 680,000 
Presumption (leg only)· 330,000 220,000 80,000 50,000 680,000 •• 
Presumption (leg+reg)· 140,000 170,000 80,000 50,000 440,000 

i , 
• Numbers could be reduced if individuals do not meet 7 year residence requirement by ihe time of hearing 
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Record Type: Record 

To: Maria Echaveste/WHO/EOP 

cc: Elena Kagan/OPO/EOP, Scott Busby/NSC/EOP 
Subject: Re: FYI -- TPS meeting this afternoon ~ 

Yes. If DOJ .I0LC) agrees that we can do OED for Salvadorans and Guatemalans covered by 
NACARA, we would want to annouce that and TPS for Honduras and Nicaragua as soon as we can 
(before Christmas, if possible). 

If OLe concludes that we capnot do PEP for Salvadorans and Gllatemalans cmrererl by NACARA, 
we need to decide whether to annouce TPS for Honduras and Nicara ua on its own, or whether 
that announcement needs to be coupled with an announcement reo legislative or a mlnlstrative 
parity (presumption of extreme hardship). Alan Ehrenbaum from INS thinks that tbe gro"ps are so 
focused on the NACA"RA regulations at this point that the ma not react well to an announcement 
reo egis a Ive panty -- they might see that as a signal that we have decided not to do anything 
more aggressive with the regulation. 

After today's meeting, we should have a better sense of OLC's thinking reo OED. 

julie 
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Record Type: Record 

To: Elena Kagan/OPO/EOP, Maria EchavesteIWHO/EOP 

cc: Leslie BernsteinIWHO/EOP, Laura EmmettlWHO/EOP, Marjorie TarmeyIWHO/EOP, Scott 
Busby/NSC/EOP 

Subject: Central American relief 

Scott Busby and I met this morning with OOJ, INS and State to develop final recommendations on 
how we should proceed with announcements related to the post·Mitch situation in Central America. 
The following outlines the issues discussed and the decisions that we need to make. 

1. TPS 

We received the first half of q&a from State and were promised the rest by the end of the day 
today. Also by c.o.b. today, State is going to provide us with a final position on whether we 
should reinstitute stays of deportation for either the Dominican Republic or Haiti given our decision 
to provide stays for Guatemala and EI Salvador (to ensure consistency). State will also provide any 
information we need to support our final decisions on this issue. 

The group recommends that Commissioner Meissner make the TPS announcement, along with a 
person from the State Department. It was thought that Doris would be best equipped to respond 
to the immigration questions. We would seek to have her do the announcement on Monday 
aftrenoon (she is out of the country this week) to give us adequate time to brief representatives of 
the countries before the Central Americans presidents arrive on Thursday for the debt relief 
conference. 

As to addressing concerns about fraud, INS proposes to reduce the TPS registration to six months 
(it has traditionally been coextensive with the TPS period) and will be developing questions to assist 
in determining eligibility. 

2. Legislative Parity 

All of the legislative affairs folks (Caroline Fredrickson (WHI. Patty First (DOJI. Allen Erenbaum 
(INS), Broderick Johnson (WHI. and Gina Abercrombie·Winstanley (NSC)) agree that we should not 
make any announcement supporting legislation to achieve "parity" for Salvadorans and 
Guatemalans until after they have had much more time to work With members of Congress. Their 
fear is that if we make the announcement too soon, that will only give those who will be opposed 
to the legislation (such as Lamar Smith) a chance to get to the swing voters or other key members 
before we can. The leg. folks feel particularly strongly about this in light of indications of support 
for some kind of legislative action for Central Americans by Sens. Hatch and Abraham. Caroline 
noted that Hatch would be particularly put off by an announcement of our decision on legislation 
after he has indicated interest, but before he has been fully consulted about such a propOS.il1. 

However, the group agreed that it would be a good idea to indicate to the advocacy community 
and the Ambassadors to EI Salvador and Guatemala (and possibly the presidents if there is a 
POTUS or VPOTUS meeting with them) that we plan to work with Congress to enact legislation 



next year that would achieve parity for Salvadorans and Guatemalans. 

3. Extreme Hardship and the NACARA regulation 

DOJ (including INS) is opposed to includin in the final NACARA re ulation any presumption of 
ex reme ar s Ip rebuttable or otherwise) for nationals from EI Salvador an uatema. T is 
opposition is based on the following: (1) such a presumption has never before been utilized; (2) a 
country-based presumption would be inconsistent with the concept of "individual adjudication" that 
underlies suspension claims; (3) it would be inconsistent with the facts (blc it would not be 
"extreme hardship" for some Salvadoran and Guatemalan nationals to return to un-harmed parts of 
their countries and b/c hardships created by the hurricane will be significantly diminished by the 
time these adjudications occur); and (4) such a conclusion would be inconsistent with our ec' ion 
not to grant TPS to these countries (b/c a presumption 0 extreme hardship would imply that these 
countries cannot really absorb their nationals). 

INS would agree to provide information to immigration judges and NACARA adjudicators on 
hUrricane-related conditions in EI Salvador and Guatemala and direct them to take these conditions 
intoaccount when adjudicating suspension claims for nationals of those countries. The would 
also conSI er amen mg the NACARA regulation to specifically identif conditions relating to natural 
disa ers as relevant to t e extreme ardship determination. 

Thus, we may be able to couple our TPS announcement with a eneral statemen to 
ensure that the con Itlons create y urricane Mitch are taken into account in the process of 
deciding NACARA suspension cases. 

4. Next Steps 

We need to decide the following: 

a. Whether we agree to defer announcement of our support for legislative parity until we have had 
. more of a chance to work with Congress. 

Scott and I agree that this announcement should be deferred in the interest of actually ettin the 
legislation passed. We also agree l at we should indicate to the advocacy community and the 
Ambassadors to EI Salvador and Guatemala that we plan to work with Congress to enact legislation 
next year that would achieve parity. Jim Dobbins and Scott would conduct the briefings with the 
Ambassadors. 

b. Whether we agree with the INS/DOJ view that we not adopt a presumption of extreme hardship 

~
or Salvadorans and Guatemalans covered by NACARA (n.b., such a presumption would be based 

on the totality of the circumstances vis-a-vis Salvadorans and GUatemalan.s covered by NACARA 
i.e., the history of unfair denial of asylum claims; ABC litigation; NACARA; our statements in 
support of parity). 

Scott and I recommend holding off on this decjsjon fmtH after the end of the comment Deriod for 
the NACARA regulation (end of January). This gives us more time to consider this option and 
avoids our making regulatory decIsIons outsIde of the notice & comment process. 

c. Whether we continue to believe (given the strong possibility that the announcement will be TPS 
only) that press availability on the announcement (with Doris and someone from the State Dept.) 
would be better than a press release. 

Scott and I recommend that Doris and someone from State should do a press availability. Our 
concern is that a press release would result in an uncontrolled message. 
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d. Whether we continue to believe that we need to announce TPS for Honduras and Nicaragua 
before the POTUS or VPOTUS possibly meets with the Central American presidents (on Dec. 10th 
or 11th). Our thinking had been that we did not want the TPS question to be open when the 
POTUS meets with the presidents; however, in light of the fact that the annoucement will be good 
news for two countries and not for the other two. does that change the calculation? 

Scott and I recommend that we mflke this annoucement Monday afternoon (December 7th). Jim 
Dobbins was agnostic. but we think that (1) the decIsIOn m overdue (Dobbins agrees); and (2) 
there is an advantage to taking the TPS issue off the table in advance of the presidents' visit. 

Please let me or Scott know what you think about these issues and whether you would like to get 
together to discuss them. Thanks. 

julie 



MR~DENT: 

THE PRESIDENT HAS SEEN 
I;) -" -'i "i. 

THE \rHITE HOl"SE 

December 10,1998 

Attached is a memo on the status of immigrants from 
Honduras, Nicaragua, El Salvador and Guatemala in the wake 
of Hurricane Mitch. It is styled as an information memo, but it 
could easily be read as seeking a decision from you. I've 
spoken with Maria about it, and there's no needfor you to 
make any decisions -- unless you object, your advisors are 
implementing a plan of action consistent with sentiments 
you've previously expressed. 

Please note however, that because Honduran and Nicaraguan 
nationals will receive different treatment than those from El 
Salvador and Guatemala, your advisors recommend delaying 
announcement of these relief actions until after your meeting 
tomorrow with the Central American Presidents. 

Phil Caplan rfli1 
~ __ J 



fHE PRESIDENT HAS SEEN 
'2. -" - --j't 8261 

THE WHITE HOUSE 

WASH INGTON 

December 9, 1998 

INFORMATION 

"" PRESiDENT MEMORANDUM FOR THE 

FROM: 

SUBJECT: Immigration Response to Hurricane Mitch 

In the wake of Hurricane Mitch, one of the key issues raised by 
both the Presidents of countries in Central America and many 
immigration advocacy groups is what to do about Central 
Americans who are without legal status in the United States. In 
early November, the Immigration and Naturalization Service (INS) 
temporarily stayed removals of all nationals from Honduras, 
Nicaragua, El Salvador, and Guatemala. At your request, the INS 
then extended that delay until January 7, 1999. The long-term 
economic devastation and social destruction left by Hurricane 
Mitch, however, requires a more systematic approach to the 
treatment of those individuals. This memorandum sets out a 
proposed course of action. 

Temporary Protected Status 

As you know, the Attorney General has authority to grant 
Temporary Protected Status (TPS) for 6 to 18 months to nationals 
of a country if she finds that there has been an environmental 
disaster in that country that renders it temporarily unable to 
handle the return of its nationals. Persons who qualify for TPS 
are not subject to removal and are eligible for permission to 
work in the United States during the time period designated by 
the Attorney General. 

The Department of State has evaluated conditions in Central 
America and recommends that the Attorney General grant TPS to 
nationals from Honduras and Nicaragua. The Department of 
Justice (DOJ) agrees that TPS would be appropriate for nationals 

)(

' of these countries. We recommend that the Attorney General 
grant TPS to nationals from Honduras and Nicaragua for a period 
of one year. At the end of that one year period, the 
designation could be renewed. 

cc: Vice President 
Chief of Staff 
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The Department of state does not recommend TPS for nationals 
from El Salvador and Guatemala.- The Department has concluded 
that the effect of Hurricane Mitch in these two countries is 
insufficient to warrant a TPS designation. More than 90 percent 
of the deaths and displacement caused by Mitch occurred in 
Honduras and Nicaragua. Moreover, while the economic and 
infrastructure damage in El Salvador and Guatemala has been 
serious, it is not severe enough to meet the TPS standard. 

Alternative Relief for El Salvador and Guatemala 

Because Mitch had serious effects on El Salvador and Guatemala 
and because we are interested in providing a coordinated 
response to all four affected countries, we believe we must also 
address the circumstances of Salvadorans and Guatemalans in the 
United States. 

As you recall, the Nicaraguan Adjustment and Central American 
Relief Act (NACARA), enacted in late 1997, authorized virtually 
automatic permanent status for Nicaraguans and Cubans living in 
the United States since December 1995, while providing those 
Salvadorans and Guatemalans who applied for asylum prior to 1992 
with only an opportunity to be considered under the more lenient 
(pre-1996 Act) rules for suspension of deportation (a form of 
immigration relief leading to permanent status). Hondurans were 
excluded altogether from this legislation. In your signing 
statement to the NACARA legislation, you noted that the 
Administration would seek to overcome disparities created by the 
legislation through the implementation process. In line with 
this statement, DOJ has recently proposed regulations that would 

atl im rove the chances for SaiuueisFans and GUatemalans .., 
seekjng to obtain permanen status by a ording them a.n 

. . ersarial hearing before an INS officer d 
codifying the legal standard appl~ca e to their cla~ms. The 
regulations, however, still do not provide the kind of guarantee 
of permanent status enjoyed by Nicaraguans and Cubans. And 
although DOJ has committed to ensuring that immigration officers 
take the effects of Mitch into account when adjudicating 
suspension claims under NACARA, even this special consideration 
will not guarantee that all Salvadorans and Guatemalans would 
meet the "extreme" hardship standard required for suspension of 
deportation. 

During the last session of Congress, Rep. Gutierrez sponsored 
legislation that would have provided amnesty to Salvadorans, 
Guatemalans, and Hondurans equivalent to that obtained by the 
Nicaraguans and Cubans in NACARA. We did not support that 
legislation because we have generally not favored grants of 
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amnesty. However, given (1) that similarly situated Haitians 
were granted amnesty in the last session, and (2) the changed 
circumstances brought on by Hurricane Mitch, we recglMlepd t,l1at 
we now commjt to working !c1itb Congress toe f3 aiis leq;slatio; that S 
provides amnest for Salvado nd Guatemalans covered b' j(.7 

:::!AC (i.e., the pre 1992 asylum seekers). as we as a sllla 1 
group gf aim; l3rly sit'el.ted Hondurans. Though legislation of 
this kind would not provide relief for all nationals of El 
Salvador and Guatemala living in the United States, it would 
help a Significant number -- approximately 300,000 out of an 
estimated 500,000 -- and would be consistent with your 
commitment to "achieving parity for all similarly situated 
individuals covered by NACARA. 

In addition to seeking parity through legislation, we also 
recommend that we seriously consider granting Deferred Enforced 

(which would a so make them eligible for work authorization). . 
Departure (DED) to those covered b the ro ose . tion~ 

We would need to identify significant U.S. foreign policy and " ~ 
national security interests to justify this extra-statutory 
measure based on your constitutional authority with respect to 
U.S. foreign relations. Use of DED authority would help allay 
the perception that Salvadorans and Guatemalans are receiving 
second-class treatment in our immigration policy response to 
Mitch, and would ensure that individuals are not subject to 
deportation while we seek permanent relief for them. As you 
recall, we granted DED to Haitians in December 1997. 

Timing 

Because we recommend a TPS designation for nationals of only two 
of the four Central American countries' affected by Mitch, we 
strongly recommend delaying thjs annoJ1nCement potil after the 
visit by the fopr central American presidents at the end of this 
week. We also recommend that when we do make the TPS 
announCEment. we put it in the context of the broader 
immigration relief that we are prepared to provide to people 
from the region. This will help to alleviate the disappointment 
that El Salvador and Guatemala may feel at not being granted 
TPS. We also believe we should hold off on making any 
announcement until after we have had more of an opportunity to 
consult with the Hill. We have received indications that some 
members, including some key Republican members, may also be 
interested in pursuing legislative relief for Salvadorans and 
Guatemalans; a premature announcement of our intention to seek 
parity legislation might prejudice our chances of enacting the 
legislation. 



~ Julie A. Fernandes 
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Record Type: Record 

To: Maria Echaveste/WHO/EOP, Elena Kagan/OPD/EOP 

cc: Laura EmmettIWHO/EOP, Leslie BernsteinIWHO/EOP, Marjorie Tarmey/WHO/EOP 
Subject: Congo Letter re: presumption of extreme hardship 

FYI. Caroline F. just forwarded me a copy of a letter sent to the AG from Sens. Kennedy, Abraham, 
Graham and Mack on Dec. 15th of last year in which they discuss their view that it would be 
consistent with the NACARA legislation for the AG to use her discretion to presume extremere 
hardship for NACARA beneficiaries generally. I will fax you a copy of the letter. 

julie 



12/09/98 15:58 FAX 202 456 5557 
DOMESTIC POLICY COUNCIL 

"'"', -
. .' 

" 
1410021005 

MOV 20 '98 laG: 17PM 
I""""" \ _ C "'" \.v ..j ~ c. c..-

P.2/s 

The Honorable Janet ReDo 
A'dxJtDt11. GeDer.al 
U.S. Depanmea1 of 1118tice 
950 PenIIS)'lvanla Avsme, NW 
Room 1145 
WAshington. D.C. 20530 

Deer A1:ttJmtS'j ~ BBa.o: 

tinittd ~mttJi ~m9tt 
COhlMlTTeE ON THIl JUDIClAAV 

WAS~INGTON, OC 2a5'~7S 

December 15, 1 m 

We UIId«stImd!hat you ue CICIIIIiderills vui0U5 optiODl for impl=nentinS Title n of the 
D.C. Appropria2i4ns Aa, the "Nicaragua: A4ljuatment and Central. Amerl.can Relief Aer' 
(NA~ apecial1y lIS it pcrraina 11:1 the ~islw ctead!Ig a Ipeaial tnnJitiOll. rule govcming 
c:ancell.ati:on of remDVa1 fur certain catagorics of appucints. We a.coon!1Dsly thought it would bc 
apptopriaie to ahare our vl~ with you CIlthia IUbject. , 

• ;' M you 110 daIlbt are &WIle, ~ this title was added 011 the fioor u part of IUl 

amendment, DO Commiuec: hport wu wriuen1l:l I.CCOmplY it. Iust.c:ad, Sena10r Mack, tb.e 
sponsor of the orlgiul vuiion of the floor ameDdmCDt on this subject that ulf/m!!fely became 
Title II, inserted a stafeI:D.eut in the CoagreeaioDll bcord. !ba.t stBtem.6D.t represented the views 
of the Ipcmsor IIId hill ~ 15 'IWIl1S the views of the Cb-innBII and Ranking Member of 
the relevlUlt SubcommiUee of the ~ Committee. It marsiuG our viOWI concerning a 
number of ptovblOllS that bear on tile ilsuct you an: collSldering. We enclose it for your 
COIIBidcnti.ol!. We see !It! need toO reata1e 1110 speclfic poinu it addresses, although Vie would like 
10 rciterBSI:: our: Itmog ~emmt that, ill RQOpltioa of the delays &lid UIlCriinties that the 
blll1eficlarl.es of these provisions bave alrr.ady experienced ill seddng legal sta1US in the United 
States, the Administration do everyddng In its plJWel' to adjudicate their appllcatiollll for xclief 
eqJedi1iously and lnimmaly. 

A number of qUsdo~ baw been raised since eDaCtmuofthe legi.s1&1!oD. C011CeZJling how 
much tleIa'billty the AdminiStration has col1CeIIling the ~ure.s 10 let up for implementation 
of th~ pmvisioos reIa1ing to INSpensKm of deportation and cance.L\atlol1 of removal. Ill. panic:u1a.r, 
it has been suggested that sinac the lU\gUll8c of the special ttanllition rule. for can<:eI.J.ation of 
removal establisbed in section 309(!) of ~ (11.9 added by NACARA) is basad on language 
contained in former section 244 of the Immigration and N81i.onality Ar:t, the procedures for 
iuip1em.entinS the special rule therefore must in every reSpect tra.eIc those cuaently in plAce to 
implC!1llll1t section 244. It has also been suggested that any failure Ul do 50 would of necessity 
cteate a discrepsn.ey in the way NACARA itself is applied. Tbis would inevitably result, it has 
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beeD. suegested, bcc;anse Saine of the bcneficiBries of the new ullllSitlon ruks were m deponation 
pro~ as of April 1, 1997, and hence their applications for relief would be io. the form of 
suspension of dcpomtion under section 244 of the INA, wbereas others were not, and hence 
would have their applicatiClllS for rdief adjudlea!M onder the caucella.tion of removal special nlle 
of section 309(f) of IIRIRA. The anly alw.aative, it bas been suggested. would be to-bave any 
'PCCial procodwal roles for bAndiing 8ectioD 309(£') appliwiollS also govern applieaUona lltIder 
section 244 filed by NACARA beneficiaries, which in tum would create an,itruy distinctions 
betWeen the handling of ~t applic;atioru; under section 244. 

We would llke 1.0 address the soc:ond poW tim. We btilleve the premise that 811.y 
beneficimy ofNACAP.A who was in deportation ptr"*dlnga .. of Aprl.II, 1997 must. have biJ 
or her application for relief adjudica1t:d under seedon 244 is mistskc:D. IIRlRA's origiDal 
tIlInSitioll IUlee malco it plain that the AtItJmey Geaera1 hili CiODIPlete discretiOll to take In 

individu&l. in depoltldon proreedinp as of Aprl1. 1. 1997 and Instead place that persall in removal 
proeeedinss. ,See aectiOll 309(<<)(1)-(3). Notbiug in NA,CAllA. modified this authodty, and 
indeed, aile of the lIIIJ.e:admenu ~ by NACAllA to subsc:cdon 309(c)(S) makes dear·t&at 
NACARA apecifioally .. !II twlplated 111at Ibis aurhority v;cald remain ayailable and could be wed 
to vitiate the "stop timo" effect NAaRA woald CJthe:rwlse give to old "orders to show c:ause." 
See :IIlURA Iedit!a. 309(c)(S}{B) (idded by NAeARA). NACARA also went out of its way to 
make clear that section 309(c)'s Ipecial IUles on physical preeeaoo and ea.a~ation of removal 
would apply 10 q NACARA be4c:ficiaty.femng caneeDatian of'removal "regardless of"lll1hother 
the alien [was} in e:Ja:lnsion or dqxnta!ion proreedings before the CiTle m-A effective dale." See 
IIRl1\A .caion 309(c)(S)(C)(i) (u amllided by NACARA). HcI1cc; if e. different Bet of 
~ wer1: developed fer implemt:ming .ec:don 309(£,), the VIrioua diJcrepanaies giving. rise 
to the second conoem could be avoided by the simple expedient of placing all NACARA 
beneficiaries ill deportation proceeclinBs berore April I, 199' who wished to hKve their cues 
oonsidered under the rM:W proc.eduRriin removal proceedings instead. This would eUmlnate my 
discrepancies among NACARA beneficiarltS that would be U1I$8d by establishing procedures for 
e.djudicating IllUllA section 309(t) canu!Iation applicatiollA that differ from those med for 
aqjudicatitlg lNA section 244 swpellSi01l. applicatiollS by having aU the NACAltA beneficiaries 
proceed 1lDIkIr IIlURA. section 309(f}. 

This leaves cmly the question 'WheIba' evea. if it aeab:t no dleaepaneies lIftU)"g NACA:ilA 
benllficiaties. there is nevoerth.ele:u a prgblem with having one let of procedures for adjudicating 
applicatiOllS of non-NACARA beIu6:iarics UDder former section 244 of the INA and a diffeRU.t 
set of procedmes for adjudicsring appUcatiODlI under IIRIRA section 309(f). we would 
rCspeafully suggcst thai there is mothiag wrong with such III apPIOaci:l.. To begin wi1h, we agree 
1h.at sedi~ 309(f)' s lIuiguage draws heavily on 1he legal Sllmdards set out UIlder former section 
244. But as 8. gmemI ma1ter, neither section 2.44 of die 1NA DOt' n~ section 309(f) of IIRlRA 
de:taiIs the proeedural tulllS for adjudicating applications under either section. This is in contra.!lt 
to fonner section 242(b)'s specification of the procedures for detrnnining deportability, as well 
as in conttut to current .ectiou 240' 5 specification of procedures for detem1ining both 
admissibility and deportability, including 1he allocation of the burden of proof with respect to 
each detezm.iuation, Accordingly. in our 'View, if you were to decide tomorrow th8.t section 244 

• 
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proceduretlshould be changed, you would be free to cluJnge them, provided you did so in 
complia.ilce with any other stdUtoty or consti1utional re.quirem.eots. Acx;ordingly, we see no rellSon 
why you are not equally free to let up different proC!dural ru1es for adjudicating applicatio1l!! 
under new section 309(f), INcb as, for example, creating a presumption of hardship If an applicant 
for reUef meets oettain prerequisites.' . 

\ 
We would also poinr out that Congress made l conscious decision to O1'elte a special. 

tnDsition rule fur NACARA IIpplicants' canee1latiol1 of removal c:btims. At various times inthc 

1Sectkm 244 daQ elloClte the burden of PlOOf on one issue. It ~ that an applicant. 
for suspCDSion of deportalion must "prove[] that during all of (the) period. [of required . 
continuous prese!lCO] he was md is a pCdOIl of good moral cIw&cter." Ihc very fact that 244 
~ifj .... the aI1oeation of the burdCl of proof in that instance, however, is further evidence 
that its failure to speclfy anything on the point with respect to the "hardship" de:tcmlh1ation 
was l deliberate. dec.ision to leave the iasue OpeD fbr administrative l'eSolutioD. uu.dor that . 
provision. Similarly, new sedian 309(f)" failure to bOtrOW the "prove" language even an the 
"pd moral charac:tcr" Wille libMse indicates a Coogressiow intealiou 10 lcave the matter 
of the alIoc:aticm of the burden of proof to be resolved by you in whatever manner you believe 
will advmc;;e the pwposcs ofNACARA-although 'We would note that with respect to that 
d~ in contrut to the hardship detelmination. we lee %10 policy reason for departing 
£rom currently established procedures. . 

, . 
There Is one other difference becwcen the 1aDgaase of fanner aection. 244 of the INA 

and new section 309(f) or IIRIRA that is 'WlIrth JIOtiag. Section 244 Stated that the Anomey 
GeI1eral might grant relief "in the case of an alieD who ... it a penoD whose deportation 
VICUId, in the opinion of the Auomey Gaeral. result in extreme hardship to the alien or his 
spouse, parent, or child, who is a citiuI!. of the United States or an alien lawfully admitted for 
pennanent rc:sidence.r Section 309(f) of IIRIRA, in conlraSi, states that. the Attorney General 
may grant relief if "the alien •.. Wbljshl!§ 1hat removal would Cesult in extreme hardship to 
the aliCl or the alien's lpouse pBIalt, or dI.\1d, who is a citizen of the United states or an aliCl1 
lawfully admittal for pcnnanCZlt residence." "Establishes" could be brtcrpteeed to mean 
"proves by • pRPQlldennlOC of the crideaoe," 6inc:e that u one of i1II ordinary moen!n~ but it 
can equally· plausibly be iDtelpreted to mean & showing 1bat falls weU short of proof by a 
preponderance of the evidence, .mile. "estabUsh" is used in that fuhion as 'Well in both 
ordinary and legallaagunge. a.. u.. Int;rpariODal BmtberppM of Toamllfm y, United 
States 431 U.S. 324.357 (1977) (stating that the complalnant must establish a prima facie 
CBSe of discrimina1ioD by "offeril:lg evidence adequate to create an inference that an 
employment decision was based on a discriminatoI)' criterion illegal under the Act"):Celotex, 
Corp, v Catrett, 477 U.S. 317 (1986) (to avoid summary judgment under Rule 56, a party 
opposing a motion !D1Jst "make a showing sufficient to establish the existence of an element 
essential to that party's ease, and an which thot party will bear the burden of proof at trial.") 
Sin~ the word is ambiguous and both interpretations reason.able, you are free to choose either 
consuuction UDder Chevron U S, A,1nc:, v NaUlral Resources Oefen-" Council. Inc., 467 
U.S. 837 (1984). 

141 004/005 
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legislative ptoce!iS, it considered two other altematlva: placing the rule gove;ming these 
applicati.OIIS under section 2AOA of the mA (as was proposed in the original bill on this subject 
tranmlitted by the Administration and introduced by SedatOr Mack IU1d others) or pla.cing them 
under former section 244 (as VoIaS proposed in a latfC 'Ymion of the legislation offered by SenatOr 
Mack as IU1 amendment to the D.C. Appropriations bill). Congress rejected both a.ltemative5. in 
favor of a special. transition rule uniquely applicable to these cases. While no reallon wB.\ given 
for this decisioll at the time, 'WI! would suggest that DDe u.atural rationale fOT it is that Congress 
believed these applications to be special cues, and hence that it 'Was preferable to create a 
separate StUIlt.Ory scheme in part to leave the AdmlnistIatian more free to develop app.r:opriate 
procedures for adjudic:ating them without being too closely bOllll.d by either the procedures for 
atlJudicatf.on of applications under ,ectian 2.44 or .eetion 240A of the INA. 

Thus, it £eeaIIl to WI tim }'O1l arc entirely free to adopt ~ fot adjucfjcujng the 
hardship· issue tUlder section 309(f) that differ fiom !bose used to adjudicate the issue under 
former accfion 2M of me rNA. aDd Ib8t 1iusc em include I rule 1bat in light of the leugtb. of time 
they have beca here and the difficulties 1hey me £aced, NACAIlA bcneficillries arc cnlitled to 
a presumption of exuCtne hardship. . 

~tL,,tj 
Bdward M Kc:unedy 
Ranking Member 
Subcommittee on Immigration 

Sincerely, 

Pf/M~dv~_ 
Spenccc Abraham 
Cbalrman 
Subc.ommiuee on Immigration 



~ Julie A. Fernandes 
11/30/9810:10:01 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Maria EchavesteIWHO/EOP, Elena Kagan/OPD/EOP 

cc: Marjorie TarmeyIWHO/EOP, Leslie BernsteinIWHO/EOP, Laura EmmettlWHO/EOP 
Subject: TPS 

The State Department is sending over draft q&a on TPS for Honduras and Nicaragua by cob today. 
They are also providing updated summaries outlining the differences on the ground among the six 
countries (including the Dominican Republic and Haiti). 

At our meeting with DOJ and State last Wednesday, we put forward the idea of directing a 
presumption of extreme hardship for purposes of suspension of deportation under NACARA for 
those from EI Salvador and Guatemala. This would be a way of achieving parity for Salvadorans 
and Guatemalans covered by NACARA without having to wait for legislation (though we would still 
need legislation to permit the small class of Hondurans to be covered by NACARA). This would 
also be a way of recognizing and responding to the destruction done by Mitch in EI Salvador and 
Guatemala, while maintaining the differences between these two countries and Nicaragua and 
Honduras. DOJ and INS resisted such a presumption, primarily blc it is inconsistent with past 
practice to have country-specific presumptions (though they concede that it would be legally 
permissible). They would prefer to give guidance to their adjudicators that outlines the destruction 
in the two countries and that advises the adjudicators to take these conditions into account when 
making their decisions reo suspension. We have asked DOJ/INS for more specifics reo why they 
oppose a presumption and how their idea would operate. 

Scott and I have scheduled a follow-up meeting with DOJ and State for tomorrow morning at 
lOam. 

julie 



~ JUlie A. Fernandes 
12/09/9803:09:30 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Maria Echaveste/WHO/EOP. Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP. Leslie Bernstein/WHO/EOP, Marjorie Tarmey/WHO/EOP 
Subject: Congo Letter re: presumption of extreme hardship 

FYI. Caroline F. just forwarded me a copy of a letter sent to the AG from Sens. Kennedy, 
Abraham, Graham and Mack on Dec. 15th of last year in which they discuss their view that it 
would be consistent with the NACARA legislation for the AG to use her discretion to presume 
extremere hardship for NACARA beneficiaries generally. I will fax you a copy of the letter. 

julie 
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~ America has been devasrated by ~ is c:oDIidlm:li the worst uamral disllSter ttl 
hit the rc~DD in modi:m histwy Jeaving inilS wake thousands d;1Id and mil\il)D.S homeJes:s. In 
imm....!iat.; respow;e to thi li disasb:r, the bnmigratian and l'Illltutalidlian Scrvjc;c (INS) 
tcmIWVilY delayed all rcMDVB\S (lfnBl'icmals from Hondums. Nicaragua. 'F..J Salvador and 
G\IB'nnl!dg unlil Novc:mber 23, 1998. Gi'llCll the ]cmgolctm economic: cJ~astation and !;Oeinl 
dc:s1N;tioa left by lJuniC03lW MitdJ., however, alllOt1; systematic approadl to the Irc:al.mcnt of 
mdioualll of those wllftUics CIJIJ'e)1'lIy in the US and !h. ques1laD of'whether itI romove aliens 
wi1h final ordm's from those ~lrim is ICqIIiR:cL This papct .., fbrth IlvaUabJc oPfiom for 
administnnive or dl:W1ivc IJI:tion to ~d gr ddny removal of ~ alill!lDS. 

TCMpORARY PROreC'I'F.D STArns 

Section 2.44 aflbe Immignrtion and NaLicmality Ad (INA) lIermiLIIlhc A=rney Gwlcmal 
to crant t1:m\Jlm7JT)I SIIIJCt\IaIy \0 mcien IllI.titlJIals of a \lQ&DllIy. subscqucn'l to cfe!;1gnallian by \he: 
AltDmey Gcnc:rallhat a:U'lIoniiDaly c:onditioJl9 exiSlliWililin IllIIl Q;Jlmby sudl 11$ gClll:l1ili~ 
'Violence, ltiviJ strife, nlltunll disllSters, or 0Iher UllJddI:d ~1ions !hat Would render re1.W'Il 
u.osafi: for\be individual orwollld sevcfdy strain1hc~ o!'1hc lIffccted ccnmtty. INS 
s;crion 244{b)(1 >- Tb~ TI'S J'II'O\Iisian pIOVidell the sole IlJ.llhority under whidi the Auomcy 
Oenemlll'Ul)' allow otherWise deportable a1iCDS UI remain in the United Slale!! "because: of their 
particular catiomilit)' or regionoffuIcign SIII1e nalinnality," ~A Section 244(e), PctSonS who 
qualitY :for TempotaJY Prorc=d StzIlus (TPS) arc not subject to remOVlll .luting the time period 
d=Ii&n'''''' by tbe A.uomey OCllCtlll. 

Tho sliLtUb> specifically provides for a TC:iilpmuy Protected Status (TPS) dcr.rillliition in 
those: C:US1:5 wh= 11 natura! disancr hIlS ~urred, prQYidIOd that the follOwing cri\erla IIIC met: I) 
til t1C '-' been II Datura! diS8$1Cr of "udl scope that Q. S\lbslllnti.I, hut t.emJXll1l1Y, disruption of 
living conditions haS occ\lrTlld; (il) the fureign 1>18le I, lcm.porurily unable to handle th~ rc:1Ufn of 
its nllt;Ollalll; ami (ill) 1hc: c:ountTy bas rmmally Nqucmd dceign.q1ion under this statulC. INA 
S~on 244{b)(l }(B), This sccIion hIlS plCvj'"I_J), been invoked "Y tin: Attorney General in 
deslgnating TPS for natioDlils ofMon\llllm£1 in "ll8ust 1997 folIClwillg the IIrIIPtion of a volellno 
duJliI;IDI14. 

QivCll the SS*ifi~ GOunlIy conditiOIlllCquiNmcnts imposed by 1CX:1ioA Z44{b X 1 )(b). the 
AUomcy G~ncraI i. wlhmbo.ed to grant TPS to lIJdioNds of designated fgreign states or pans of 
sll~h !ltat;s (or to clillibl. aliens who have DO Datiolllllity and who lut habimally resided in slICh 
lrtaIe~). Thi:: 5tatute does not COIIlc:IItplalc ~ Attorney (Jeneral designtniDg II region I argeT th .. n 
II slale but she "auld cks.igna1e all fOur coulltries 1I1\c:!' II5liessing on 8 counuy-by-counuy ba.~is - -
whclbllr Clllldmon! are ~umdc:mly severe to mMI !he TPS dc:sisaatian-requir~ ~ 
AITmnr:y General makes TPS determinations after ccmsultation wl\h the Depanmcnt Df SUltc. 
This ~s was initiarcd on No ... embcr S'" and the INS hili nu.llDlved a pzclimiuary lISliessment 
rrom DOS wbich lIuggest!l in !heir v1d11he level ofdlMlSlation in Ilonciuras 1Dld. Nican.su$ _ 
m=Is the fina anll sc:coDd rcquin:Jnerll$ or the statu1e. We undl!manlllhat both gov~rJIl1S lire 
expo;tcd \0 send formal Nq\JCSl$ fOr designation very soon. Wllh respxt to III Salvador end 
(hl"'''''YIIa, ho\WW5'. nos reports SuggC.!il1hB1 the _age is more localiowi and may nlll meet 
the l.:vcl of seventy neeessary to ttil!,gel a IPS designation far either C:OW'lll')' • 
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STAYS OF REMOVAL 

A!lllouah 1"P8 rmMdCll the exCIW1i11C groWld. fOr dcla)riJq~'lhe nmlo"'lIl of In alien b&1ICd 
on nalionality, tlK: AUamey Oeneral n:laiDs thJ: JXI~ to gnm1 a SM"J nfrcmovalin individual 
~, and has dc1cgatcd that authority to District DlrliictGrB putSWllll to 8 CPR 241.6. Srays of 
removal UIlder 1Jris scaiDD IDIIY be gmnted for numerous reasons, inclading a dea:nninatibn thal 
"inuncclillte removal is not plllCli;al or pi taper. "I 

One passiblc illrerpl'Cbltion Df Ibis rcgul.alicm wwld permit thl! AlLDmey General to issue 
II cIclamiDatiDD thllt immedialC removal m III Sahador and ("nwema}a would geuc:ra.lly bl: 
impradi-=al durinS alpeciSed period of lime and, in IbDsa"SCI where it is 8(JPIUJirlllle, _val 
should be delayed, 'I'M DlsIrict Direelor would rotain 1hc di~ollalY IWlhlmty to deny 1.he 9t.II)' 

for other fCaSOl15 (far 07;lImple, lho individual appears m _ a mraallll \11111 community or is a 
m.uinal aIi~), bullhe llK;tual dcWmination ~ng ocmdilions In EI Salvador and Ouatemalll 
would nDt be subjec:llo inb:rprcmdon by a DistriCl Dinlclor. In !his way, removals c:ould be 
llintted on II CBJ:e-by-casc basis rathl:!' than on the basis of nalionality alOftlii. 

This approach, while ICRSWIing tbc immedi. illl])lll:l of removals on 111 Salvador Blld 
CiwdcJnala, could result in I:OII5Cqucng:s thai. n:nder W1f4l8siblc d!I: USI:: of stays as a shon-term 
sDIIlWm. Mast IIGIabl)" dIere·does nol appear to be srarutory autbQJity cxl'li~tly pcnnillinS the: 
Attorney Ocm::raJ 10 "Io:as~ IMm custody persons SIlbjec:t to mandlliory dctcmicn once she hos 
grunted a slay ofrcmovaJ. Under SectiOll24I(a) orlh; INA-as am~nded by th" meglll 
Immigration Reform IIIId Immiifant Rcs"on,'bil~ Act or 1996 (llRIRA), once an order of 
rcmovalluls be\;onu: fiwd. the AIIIomcy Oencnal mu.t like til; alien into custody. If the removal 
hu not been comp]c:tcd within 90 dll)'s. II nlllKriminal ~ 1lIIY be released under IIl'\ order of 
suJlCfVishm-prior to thlll lime, howevl!!', rhc law makes DO =plldt prov1llion for relea91!. In 
OM'='" to avoid Unn:c:cl'Sary detenliDll ofiDdividUlls digible for a SIbY ofremoval .mder thesoll 
provisions. the Auomoy General wouJd baVc to dcD:nnine tllut \he numdutnry I:u.~tod)' pro",iilionR 
arc: lDappli.::ablc wh_ the IO"III'DIIICDI bas ~hosm to delay rC'ShuVIlL 1 

Implemenllltion of a!lhurt-leI1D Sotay poJi~ I:UIIld also pn:s=t problems with ~ to 
pro;cssing empInylDCDl aU1horization epplfcations. Although 1M regulatory p:ovisions 
governing l:IDPloymcnr authorilAdiWl un: suMc:iClllly blQlld to permit EADs und,=," such 
citenmSfaIlCCS, it I:OllId be difTICOlltD proec.r.s SlIth appliClli0D5 qWd-ly enough tn be 
meaningful fcoT" ~ns 3uthatizcd 10 mDlllo bere for only 8 ~ort limo. Additionally, any 
designation by tIu: AttornliiY General ~J.lling 10 l:lOIIIINons in OuatmlA!a and 1'1 Salvador might 
fODD du: buis Ofargunll:JU$ for challCO&ing thl: fuudity of the mutionln teOpen provisions (and 
III')' w;1I bell factor in the finding of CIIiIR:IIle lnmWtip) wi .... I" \he conlC:Xl of Sc:ction 203 
NACAl\A suspc:nRlan of d~ and QQ1'lllClll1\icm of removal claim9. 

• SectIon 241(c)(2) riltI\a INA. seatIon 241.8 aflhe ragulallons permits !he Ol$!tict Oirectar to make a 
dI!IcretIcma!'y detennlr\a1lofllD granl or deroy a &lay tilrema\/Bl, and .. ired him Dr her ta I" .. k ta the fadan; 
~e ~ in B8CIion 212.$ of thll rogUlatiOnB (oeganting parole requeeta) and sadlon 24'. 8 of the IN ... 
(raganlina OlDy. of 1'8"",1/81 rcr aliena arriving at a pgll1l gf entry). It a_ noIll:Q11lft1 tl!at &peeIfIc 
c:ondillonll be Jnet providing for admln1&lra1ilte removal do not speary !he IPllclflI:: ",,"diljons und,,' wtlich 
II stay may be 1'11111 
2 seellan a.1(a)(' ICe) prollido=s for an mden&lon of thelilO ray perfod whC1il1he a"en refuses 10 eooparalle 
in maIdng travelllrrllngemenls for hiS I8I11OYII or olhelWi5e ecI& 10 llre"ent the nlmoval. eonvelSBIy. it 
could be argued \hat In t!'IClSflI;aSe where the government hili Claterminlllf Utal remov"llIIOCJld tlB 
Impl1sdlc:aI,1I'Ie ;o ... ~ ".nod lftIly be !Suspended during the duration ofilia stay. 
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D~l"Bn.RR1l ENFOllCJ!D DEl' ARTUR'F. (OED) 

The Au.ozucy OCllC11ll cxen;i&ed prDSIilCU\I)ria\ 4iscrer:lDn 10 temporarily silly dcporta1ion of 
aiic.ns to countries I!lICp!;ritnciDg civil strife 6um 1960 tit 1990 \hrough 11 ~ QfExtended 
Voluntary DepaI'NfC (CVl». This cancepllw dcvclGpcd into the Pn:sidc:nn practice of 
dftctins Deferred ~lrd Dcpanure for ccr1aiD lllltionals. FJigibl1ily ror EVD WIlS baalld on 
nalimality (altlmugb Individua.ls could be banal tDr sudJ things as conviction of an aggravated 
felony), !rut th= pmgrmn was never formally defined lind WEIll admiIJistclcd somcwbaI differently 
aYC:f 1IIc rhUty-year period. The dtn1ioD of'the gmD.15 val"iecl from a few IDOD~ to sevcra!·ye&r1i. 
Some ofthc 4;OUI1lries $clcctcd tOr l!VD were Itan, ~hoslovakia, Cuba,. VletDam, and 
Cambodia. 

The law providing fbr TemJlDl1ll)" Pmtcctcd Statllll (IPS) WII~ enacl.cd in 1990 and was 
iDWldcd tD fulfill the same tboC1icm lultiUod by tWO. The TPS stamll) Nquircs that the 
Al!mT\cy General CXID9U\1 With other ..-aes aboul TPS designations and it all:Kl hWI specilie 
country c:ondition requJmncnl~ \hal mllSl be met ilefore II designation is Inade. The 11'S slftlulc 
made it impossible for lbe Attmnoy CiCDerallD continue 1n designate cOuntries for EVD because 
it specifilils thalli is tbs:: Klle authorily fQr the AlIoml!)l (jIlDCnll to pc=rmi[ aliens UI remAin 
temporarily in the Unib:d State!! based on nalionalil),. INI\ lCdion 244(g)_ 

OED is, like" EVD, a nOIHlll1utory, disg-etionary. temJlOtlll)' form ofrdil:ffrom dcponation 
gramed to aI1ens from lhe cbipated coWltl)'. DED was used after 1989 instead ofEVD in part 
be=use Ibere Aad beCfl court ehaU.,.1O EVD m1d in part bccause lbe TI"S Sta1Ute bars the 
Allomoy alOll1ft from pntviding nationalil)'-bascd roliet. 1"hc JlrimIl'Y difference betUlCCft EVD 
and ))l!J) is that DP.D iii done by execUtive ordor. under the PresidenL 'I' c:on~Lilutional power 10 
c:ondlld rarcign rcladoDs, whlll'U$ RVD was dana by the A1IDnU:y General. c;i~ng PI'Oseeur.oriai 
dixrcIion and general J'IO\IIeI'S pumlaDt \I) INA ~OD ]03. T.lke EVD, DED pror:lam81ioDS 
scnenll]y specify a stan dale (by \Vbid! time the alien muSI ha\lc been in the Uni~ States or 
fulfilled other conditillll$ such as; the fiUDS of an asylum app)ic;atjcm) and an ~l)irIlLi<1n dale. 
DED was flm Wled ill 1990 and bas been used 8 total aUour limes; 

President Bush Is$ucd. ExgeutiYl: Onia No. IZ711 on April II, 1990, to provlde temporary 
lIIa}'9 of deportation. and work IIIIlhorizatiOD, for approximately 80,000 Chinese na\ionilolF 
Who bad been present in the US. since JWlC 1989. Dim tor Chinese JUltianals laslCd I.Inlil iL 
was supencded IJJ 1993 by (he: ChInese Student P1ottc11on Act. 

D~D WII$ granlecl \I) appmximawly 150,000 Salvadorans who were registered for TPS whcn 
TPS «=epi.rcd for l!l Salvador in Jlme 1992 (lhe IlXllQltivc order provided fur bars for t/ll)lIe 

collYicu:d ofa,ru,'rll.v.cd rt=\CIJIias. pcuccuwrs, etc.). S81vi!dcmm DF.D IU1ed until D~mbc:r 
3). 1994, bu~ won. aulhoriDdons were aurhorl7.CCl fnr lID addilional DIlle months. Most of 
!he rccipilUllS of Sa.l.vadoran OF.D wmI eUp"blc for bcncfi.ts UDdeI the American BilllLis\ 
Clmrdg y, 'I'bomb_ (ABC> selllemODt agrcrment after DE)) '1111~ 

DED was used for a small (Clhnul2,ooo) 8JOUp of pc:ople evaclliled nom the P~im, Gulf 
during ~ Persiall OuIfWIll" yoars. M~t oftlu:&c: people _lIwarded asyllllTL DBD was 
formally tamilfflkd for tbis pup on Janu8!Y I. 1997, but a pn..a!a bill 1$ under 
ccmsideration to pro~ide permaDtlul tcIieffor the few hWl.md. mcmb4rs of this group 110\ 

awanleclllS)'lum. 
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llH: JDunh 'ORO d.c:sipat1aD was made by President Clinton WI Deccmlx:r 2J. 1997. and 
~ approximatdy 40,000 Hail_ who hid applied tor asylum or wctC paroled into th" 
United StaUls befall: D=emDcr .n. 1995, II1II1 hud been ~ollsly plClmll In lhe Untied 
States since dI8l dale. The dcslADation oxdvdca ~in pcI'IOJIS (IISAravlltec! (elonA, 
porsIGUlDrll, paopl~ subJ~1II ~~ .tradition, CUI.). is in effect fbr one year, IZId provides ro.­
WOJk aulhmhation. 

DED has been II5IId m the past 11) defer deportation at IWicmaIs to countrie.. whBfC lbc 
statutory """I.WtealCIIIS fot TPS ere not mel The rcasllllS for ~ED are nallinu\Cd to dac SlBDJlDry 
coMideretiODS uDder 'J"PS lind ordinarily appear ID be dictalt:d by (nreigD and domesti .. policy 
considcrltiOZlS. 'IM J'rimary reasons bohbm ~ fbur dc$ipatiOhll have varied and indllde 
inabllilY for the c;lesigau&wl c:o\IIl'lry 10 rcilllqrlltC Imp Ilul'nbeni arits nalionals (0 SlIlvador), 
clausei'" to the aJic.!lll (China and Pllraiaa Qui!). ~ly In the GOIQlIry. and othl:f" domesti e III1d 

forclgD policy r:QJlsidera1iemg (Haiti). Jf It is dct;ldccllhll some or all aflhl: Central Americnn 
countries aRected by Humane Mild! do not meet the rcquireJllCSlt5 fola desil:lTllllion ror TPS, 
those countries could nevenhllle.s be ck:sjgn!!lrd fQl DED. . 

Problrans wjlh such dC:SigDllf.ions mil)' Driat. hDwever. FillA, in the three instances in m. J'IIL~I 
when DED was 1ImDinatlld, lhe ftatiftJUls oflhc terminated ooUiltry _ by and large eligible for 
pl'Dgflllll! that replru:eci DBD -1JICCifi...uy. Tl\&I ChiIlllllC Studenl PrDleclion Act, the: ~ 

~ settlement agrcomenl, aDIi the Pcnian Gulf !\lKuees pri~ bill. In all thr1:C ~aBC:S in Whic:h 
• ~ PEP hllll bccu tClDliDau:d few oClIle b;nefiQllriea have n:t1ImCd home. Any sUl:h blanket o:ffin15 " .. ~ ~ I at JIIIW deponadon followlng termination ofDED would flll:C stroDg political oppo$ition . 

.• <1' . Thc:refcm:. DUD d-=signations sbwld be pmposad 'oVith tim possibiUl)' in mind thid. thU.!le who 
~ " receive DED may eventually receive lawfQl pem!lDc:at nWdcnt stalus, ~ if the originlll DED 

to( grant is oxl'l"CI51y tImlpDrIIry. S~ Ihc= arc largg numbers of Central Arneriwmll pr ml in 
the Unitl:d States whn WClUld be cligtD1c: for DED: Esdrnales n uncertain alibis point. but 
raDIJO fTQm a 10.., o1'pgrMpIl 400,000 to D high of 1,000,000 !br oWws Iiom. HOMIllDS. 
Nicamgua. EI Salvador, and Guat=nWII who "\IIould be eligible for 'IPS or DFl). Jfthe mc:mhllno 
of1he ~ c:Juss lin' gnllhled, dJr ~bcr of eligJ."ble aJien51lUuld be \\leU over I million. This 
pumber ofpcoplc ~viDa beneti1:ll. SCIIha of whom would be applying for work autho?i7.atinn 
for Ihc 11m time, wauld place IS greal5lnin an INS resources (1Uld wollld be politic:al\y 
Ullpopu\ar in SOIDG quBltcD.) 

Ifthc President is inclined 10 alllhorizo all toUt (or parts of aile of more ...,r ine four 
",unrrics) tor DW it wollid. be very hclpfbl to tIQ; INS ifth; deMgnDlion Illadc specific tcf'Q'~nc;c 
ID ca1aiD issues arising fi'orn such a detcrmi:uation. 111 tb~ CllII"licr cases, OED proclamations have: 
110\ set 1bnh tlle INS' 5 powcm; and duties far SIIcb issucs lIS the authority to tcmUnat.t; an 
ituSividuaJ's DB!) for approPl'II~ rcDDJI' (~h III! IlWDylc:lion far IID.lIggravatc:d felony. etx::). 
There would be a hO't of adlllinlSDllllw questions. iududing how DnD would affecl a 
suspension or clIII.:eIlm!an oIaim by II SlIIvadorlll1 orOumernall11l natillllal \IJldC:l" NACARA; 
whcd1er DED suapeuds \IDlawfi:ll ~ (as TPS docs); IUId whether non-crlminals cUlTentiy 
deIi1ined aDd in immisration prol:Udinas should be n:lclISc:d. QiyeD lIle numb~ of persons 
pcm=ntiaUy eligJ."b'e, them quCS1ilmS Will have slgnifiQIJII influence on INS adminimali_ and 
dmtemicm resources, which are bmng lC.ud. wilh Ih8 .ratiOD ofthc TI'1!.T1~i\ion Period Custody 
RulfOl'. 
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Auatb:r issue that should be ccmsidercd in any Prcsid~ direclivc orDEll is whlSber it 
sbould IIppIy only to naticmals of the subject calliiii)' who have ~ved a firlaJ. Older of 
cIq2onmiOl1 or removal. Such B N1ril:lion woUld em dvwn· onlhe adminislntlvc: bunien on lhe 
Smrice by reclucins t1u: D1IIDbcr gfpeoplc eligible fOr OF.\), However, restricting DHD \0 aliens 
who have tCCCivect a. fiDal order would ~ sevenIl pIUblems. Finn, although the WOT.klcad on 
tile Service wrruld be ...... 'rM, the wostload on the F..xecll1ivc Office for Immigration Review 
wCluld be amespondingly InClUSGd. SQQOIId. the mandatory dl:tcDtiou provisions of IIRIRJ\. 
raquirc the AUomcy Gcnllrallo detain a1i;m; during Iber romoYBI pmiod of 90 days. It miGht be 
possible 10 IMIid mandAtDry dercntilln by stoppiug the: removal pmcedurc afu:r a. determination 
had been. rca=hed aD the merilS but before II removaI ard8r was lICUIally i5SllCd; howe\lBT. such a 
p.uwdwe would be inadvisable because nf1'he questions it would mise: il510 app=)llbility and 
due process. 1"h1rd, if ali_ ru:dYVd removal Olden; and !ho orders ~ not e!l'K'n ... ! (IIr lIOmc 

signjfic:aJ)t length of time (six months ar mllrc) because cfDllD.1be Service could 0lCp01:\ 
blJlDCllllus'legal aheUenges to the continued viability ofthosc onl.!=1li tmlOe DID wdcd. Slid! 
dulJJenges might include motitlrn; 10 ,eopen, new asylum. dllbns basell on chcmgtd coumry 
condltionl, and visa ali&ibility. 

A mDM viabIc way ofmanaslng large numbas afpeoplellndcr a DED prograln might be 
to restrict the eligibility for DUD to people who 818 not eligible to apply far any ather type Df 
n:lierftom dcporwion. '1lW6, people who arc ~ class mClllbcn or who ~ eligible unGer 
NACAltA would nol be eligible far DED. EVen If people eligible for uth.u prnpms \aICrC: 

excluded. from OED ellgibDity, buwl:ver, there WCluld neveztholoss be larSIl numbers of Centra! 
AmeriCllllS who 'WOUld p:mail' eliljp"ble for OED. 



~ Julie A. Fernandes 
11/19/9804:21:40 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Maria Echaveste/WHO/EOP, 8USBY_S@ A1 @ CD @ VAXGTWY, Elena Kagan/OPD/EOP 

cc: Leslie Bernstein/WHO/EOP, Marjorie Tarmey/WHO/EOP, Laura Emmett/WHO/EOP 
Subject: AG date for TPS announcement 

John Morton just called to let me know that he has reserved time on December 11 th for the AG to 
do a press announcement and q&a reo TPS for Hondurans and Nicaraguans. 

He also asked that we all make sure that we are comfortable with the AG briefing the press on this 
(with State). rather than 'ust doin a release, with q&a provided to the respective press offices. 
Jolin I no express a view either way, but wanted to make sure that we were sure. 

julie 
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Record Type: Record 

To: Julie A. Fernandes 

cc: See the distribution list at the bottom of this message 
Subject: RE: AG date for TPS announcement 

I like the idea of the AG doing the announcement but I don't like having to wait 
until the 11th for it to happen. We're going to continue to get lots of press 
and pressure between now and then. I'd rather that the AG make the decision 
sooner even if she is not available to announce it at a press conference. 

Message Copied To: 

Maria Echaveste 
Elena Kagan 
Leslie Bernstein 
Marjorie Tarmey 
Laura Emmett 
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11/19/98 12:33:37 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: TPS for Hondurans 

At a meeting this morning in Maria's office it was decided: 

• The AG will announce TPS for Honduras and Nicara ua in early December. DOJ is going to get 
bac with us to confirm an exact date (checking on what works with the AG's schedule). A 
representative from the State Dept. will accompany the AG for the announcement (to better 
respond to questions re: conditions on the ground in the region, including the differences that 
exist among the 4 affected countries that warrant TPS for Honduras and Nicaragua and not for 
EI Salavador and Guatemala). 

• This annoucement will not be coupled with an announcement re: our support for legislation that 
would achieve parity (amnesty similar to that obtained by Cubans and Nicaraguans in NACARA) 
for Guatemalans, Salvadorans, and a small group of Hondurans. INS felt strongly that coupling 
the two would likely promote a lot of confusion on the ground (with Central Americans 
themselves, as well as with INS officers in the field). Also, DOJ felt that we needed more time 
to work the Hill re: parity before announcing our support (if we really want this legislation to 
pass next sessIOil). 

• The week rior to the TPS announcement, we will conduct a series of low-key meetin s with 
immigrant advocates an se ecte embers to ISCUSS w y IS warranted for these two 
c6Untries and not the other two, and will si nal our commit nt (consistent with the 
Pre I ent's statements to the Hispanic Caucus last August) to parity for Salvadprans, 
Guatemalans and a small group of Hondurans. Jim Dobbins from NSC will have similar 
conversations with the Ambassadors of the four affected countries. The object of this effort is 
to' attempt to blunt some of the criticism that we are IIkle to et for roviding TPS for two of 
the our countries affecte y Itch. DOJ and INS are working on parity legislation t a s uld 
be ready for our review soon. 

• State is also drafting a paper that outlines why TPS was lifted for the Dominican Republic and 
I-I..i!i!i (in order to be prepared for questions that compare the current situations in these 
countries). They have already asked the embassies of Haiti and DR for their views. 

• State will work with DOJ on comprehensive q&a for this announcement. 



~ Julie A. Fernandes 
11/03/9811 :14:04 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP, Maria EchavesteIWHO/EOP 

cc: Laura EmmettlWHO/EOP, Leslie BernsteinIWHO/EOP, Marjorie Tarmey/WHO/EOP 
Subject: Hondurans 

Congressman Gutierrez has sent the President another letter re: Hondurans. Unlike his previous 
letter (in which he asked for "parity" for Hoodllfans) in this letter he asks for PEP for Hondurans 
who have been in the U.S. since prior to December 1995. 

As you recall, during the last session of Con ress, we attempted to get Hondurans who applied for 
asylum prior to ecember 31, 1992 (a roximatel 2,000 Hondurans) relief e uivalent to t at 
recei e y Sa va orans and Guatemalans in NACARA essentiall to have the re-1996 
suspensIon of eportation rules apply). We have not pushed for amnesty for any of these groups, 
though the President indicated in his meetin with the H's anic Caucus last Au ust that he would 
consl er legis ation that provided amnesty for these groups (because it would bring parity between 
these groups and the Nicaraguans and Cubans iven am nest in the Ie islation). • 
On Hie questIon , our position has been that though we agree that Hondurans similarly 
situated to Salvadorans and Guatemalans covered b NACARA should be treated the same, we 
have not en orse 0 for ondurans. Accordin to Scott Busby, the number of ondurans likely 
affec e your proposed legislative fix is too small and the foreign policy ratlona e IS not present. 

Jim Dobbins at NSC (who covers Latin America) wants us to consider interim measures for 
Hondurans who mIght be covered by our proposed legislative fix. These 0 tions include: OED; TPS 
(temporary pro ec Ive s a us ; an t e AG's rosecutorial discretion. There ma be others. 
Accor Ing to t e , t e lack of equal treatment for Hondurans is the number one issue in our 
bilateral relatIonshIp With Hondurans. 

Scott is going to pull together a staff-level meeting this week for us to consider the options. 

julie 



~ Julie A. Fernandes 
11/13/98 04:25:59 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: TPS 

At the end of the meeting with Maria, it was decided that at the radio address (which I suppose 
has already been taped), Mrs. Gore will recommend that the AG continue to stay deportation for 
nationals of all four Central American countries (EI Salvador; Nicaragua; Guatemala; Honduras) 
through the holida'(S., On Monday, the DOJ will issue a statement effecting such a continuation, 
and set a date (likely January 1 st or 6th) for when they will conduct their next review to determine 
if continued suspension is needed for each country. 

During her trip to the region on Monday, HRC will reiterate the President's and Mrs. Gore's 
message. 

Sometime within the next week or so, we will announce TPS for Honduras and Nicaragua. We will 
also announce our support for legislation that would give amnesty to the Salvadorans and 
Guatema ans in the ABC class nt eli ible for re-1996 sus ension of de ortation with the 
mo Ified procedure) and the small class of Hondurans who are equivalent: i.e" those who applied 
for amnesty prior to December 1992. 



~ Julie A. Fernandes 
11/16/98 04:51 :59 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura EmmettIWHO/EOP 
Subject: talking points for jack lew 

Jack Lew is meeting with Rep. Gutierrez tomorrow. OMB wanted a little background and a couple 
of talking pts. on Central American parity and Hondurans. Attached is a draft that has also been 
reviewed by Scott Busby at NSC. 

julie 

o 
LEW.TP 



Background 

Hondurans 
November 16, 1998 

Temporary Protected Status (TPS) and Hurricane Mitch 
Recently, in light of the catastrophic disaster that resulted from Hurricane Mitch, Rep. Gutierrez 
has written asking that the President grant Temporary Protected Status (TPS) to Hondurans, 
Nicaraguans, Salvadorans, and Guatemalans currently residing in the U.S. A grant ofTPS would 
prevent nationals of these countries from being deported to their home countries and would 
provide work authorization for all nationals of these countries currently residing in the U.S. 
Though we have not yet reached an Administration position on the granting of TPS, today the 
Department of Justice is issuing a statement extending the temporary stay of deportation of these 
nationals to their home countries, at least through the Christmas holiday season (sometime in early 
January). We -- DPC and NSC, along with the Department of Justice and the State Department -
- are considering whether it would be appropriate to grant TPS to one or more of these countries 
and what other kinds of relief we may be able to offer. 

Talking Points 

• As the President announced during his radio address last Saturday, we intend to extend 
our stay of deportation through the Christmas holidays for citizens of the affected 
countries living in the United States, while examining on an urgent basis recommendations 
for further relief, consistent with the recommendation Mrs. Gore made after her trip to the 
regIOn. 



Background 

"Parity" for Salvadorans, Guatemalans, and Hondurans 
November 16, 1998 

The Nicaraguan Adjustment and Central American Relief Act (NACARA), enacted during the last 
session of Congress, authorized the more lenient (pre· 1996 Act) rules for suspension of 
deportation •. a means of obtaining permanent legal status •• to apply to pending cases of 
Guatemalans and Salvadorans, while providing amnesty (automatic "green cards") for 
Nicaraguans and Cubans. The Hispanic Caucus and many Central American advocates have 
urged the Administration to implement NACARA in a way that would achieve "parity" among all 
Central American groups affected by the legislation. Congressman Gutierrez has also urged that 
we seek legislative relief for certain Hondurans, who were completely excluded from NACARA. 
Congressmen Gutierrez and Becerra have strongly supported amnesty for Salvadorans and 
Guatemalans (equivalent to that received by the Nicaraguans and Cubans) and the additional class 
of Hondurans. 

Until quite recently, we took the position that Hondurans are not similarly situated to the Central 
American groups covered by NACARA, and thus had opposed special relief for this group. 
However, on October 29, 1998, the President sent a letter to Rep. Gutierrez that stated that, upon 
further study, we have concluded that there is a small class of Hondurans who are similarly 
situated to the Salvadorans and Guatemalans covered by NACARA, and that this group is entitled 
to the same relief provided to these other groups. At the end of the last session of Congress, we 
attempted to attach a provision to the Omnibus appropriations legislation that would have given 
NACARA·like benefits to Hondurans who applied for asylum in the U.S. prior to December 31, 
1992. We were not successful in this effort. However, we continue to favor some kind of 
legislative solution that would achieve "parity" for this narrow class of Hondurans. 

Talking Points 

• The Administration shares your concern about the disparities in treatment in NACARA. 
As the President indicated in his signing statement, we are seeking to minimize these 
disparities in the implementation process. 

In this regard, the Attorney General has authorized a new administrative procedure for 
adjudicating the cases of Salvadorans and Guatemalans covered by NACARA. This 
modified procedure will be less adversarial than immigration court and will thus lessen the 
need for representation by an attorney. 

• Also, as noted in the President's October 29, 1998 letter to you, the Administration is 
seeking legislative relief for the class of Hondurans that are similarly situated to the 
Salvadorans and Guatemalans covered by NACARA .. namely, those Hondurans who 
applied for asylum prior to December 1992. 

• The President is generally supportive of efforts to achieve parity among similarly situated 
groups, but would have to review any proposed legislation carefully before deciding 



- " 

whether he could support it. 
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Thank you for the opportunity to visit you at the White House last week to discuss issues 
of importance to the Congressional Hispanic Caucus. 

I was pleased to hear of your continued commitment to fairness and justice for Central 
American immigrants. in particular, I am gratified by your support for extending section 
202 of the Nicaraguan Adjustment and Central America Refugee Relief Act (NACARA) 
to protect refugees from throughout Central America and Haiti. Such a step, as you may 
recall, would be achieved under my legislation, H.R. 3553. 

As you requested, I am writing to explain in greater detail the circumstances that led 
hundreds of thousands of refugees to flee Honduras. Mr. President. I strongly believe 
that no justifiable reason exists to exclude Hondurans from the Jist of Central American 
natIonals who we seek to help and protect under NACARA. Honduran nationals 
currently Jiving in this country should be included in NACARA because they left their 
countries under very similar circumstances as their neighbors in Nicara ua and EI 
Salva or. xc uSlon 0 on would result in different treatment for 
similarly situated people. 

During the meeting, I appreciated the opportunity to express to you a principle formally 
endorsed by the membership of the Congressional Hispanic Caucus; that America's 
immigration and refugee policies should be implemented in an equitable fashion. 

In practice, this premise dictates that individuals from the same region of the world who 
simultaneously experienced hardshi s of a similar nature- in the form of political 
persecutIon, overnment destabilization treats 0 VIO ence and severe isru tion of 
d~ be granted identical relief by our government. 

The inclusion of Honduran refugees in a resolution of the crisis now facing Central 
American refugees would be entirely consistent with such a principle and would be in 
keeping with the concerns that you so eloquently expressed to us regarding refugees 
from other countries in the region. 

Specific details of Honduran history offer com 
nation's sovereignty an 0 Its citizens during the period in question. 
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Page 2 
letter to President Clinton 

In the 1980's, Honduras became the sta ing round for U.S. efforts to end insur endes 
in a va or an Guatemala and to overthrow Nicaragua's Sandinista government. 
U.S-: military and intelli ence-agency personnel used Honduran territo as the 
operatlona ase for the contras an for training and resupply of the Salvadoran and 
Honduran armed forces. 

In 1983, the United States introduced a force of approximately 12,000 troops known as 
Joint Task Force Bravo located at Soto Cano (Palmerola) Air Base in Honduras. These 
troops were involved in military training exercises supporting U.S. counterinsurgency 
and intelligence operations in the region. At present, about 500 U.S. troops are still in 
Honduras. 

Many experts believe that the enormous U.S. military presence in Honduras, with 14 
military bases at one point, was one factor that led the Honduran military to adhere to a 
"national security doctrine" strateg. Under this trate th on uran arm worked to 
eliminate issent without !"egar for the human rights of the dissenters. Today, the 
National Commissioner of Human Rights in Honduras documents at least 184 cases of 
forced disappearances. Many of the disappeared were reportedly kidnapped, tortured 
and murdered by a Honduran military intelligence known as Battalion 3-16. 

In addition, Historians and scholars agree lhat the presence of U.S. and contra forces at 
Honduras Soto Cano air base created disruptions throughout the country and resulted in 
mass exodus of Hondurans to other countries, including the United States. Such factS, I 
believe, place an additional responsibility upon Congress and the administration to 
resolve this matter in a manner most suitable to those whose lives were disrupted- at 
times violently- by those activities. 

While civil war was not formally waged within Honduras, the geography of the region 
made It impossible for Honduras to be unaffected b the violence and turmOil that 
su roun e It. s a resu t of the hundreds of miles of easily penetrate or er territory 
tha't It shares with Guatemala, EI Salvador and Nicaragua, Honduras was directly affected 
by the violent internal conflicts taking plilG8 in its neighboring COlin tries. 

Moreover. Honduras experienced severe dislocation of its society and its !'esOllrces. 
Experls estimate that by the time the war ended in Nicaragua, approximately 55,000 
contras and their families relocated to Honduras and more than 200,000 Nicaraguans 
and Salvadorans are said to have fled across the border to Honduras. 



Page 3 
Letter to President Clinton 

In addition, as you know, representatives of Central American governments have made 
very clear their fear that the reintroduction of tens or hundreds of thousands of former 
residents to their countries- in addition to their U.S.-born de nt 
a d In on their economies at could dramatically worsen their current political 
situations. 

Mr. President, I was gratified to hear you express your belief that the United States has a 
particular obligation to help Central Americans. On that basis, coupled with your 
support for the principles that guide NACARA, I believe that compelling reasons exist to 
warrant the extension of relief to all refugees of the regional conflict, including 
Hondurans. 

Thank you for your serious consideration of this important matter. I welcome any 
opportunity to discuss this issue further with you or your designated staff. 

Sincerely, 

~vAOV'~·A. 
Luis V. Gutierrez, 
Member of Congress 
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