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ACTION
MEMORANDUM FOR THE PRESIDENT
THROUGH: THE EXECUTIVE~CLERK"
FROM: SAMUET" BEKGER

BRUCE REED

JOHN HILLEY
SUBJECT: Legislative Options on Immigration Law

Purgose

To adopt a legislative strategy to address some of the harshest
provisions of the immigration law.

Background

The Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (IIRIRA) severely restricts the availability of
suspension of deportation in three ways:

(1) it extends the length of time immigrants must have resided in
the U.S. to be eligible for suspension from seven to ten years
and requires a greater showing of hardship. These rules apply to
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,000 annual cap on the total number of suspensions
that can be granted, regardless of the number of individuals

found eligible for suspension. Previously, there was no ceiling;’

(3) it requires immigrants to meet the 7 (now 10) year residency
prong before being placed in removal proceedings. (Prior to the
IIRIRA, time would accrue throughout the course of proceedings.)
This “stop-time” rule applies retroactively to individuvals who
were placed in proceedings prior tec April 1, 1897.

The combination of these changes will dramatically reduce the
number of immigrants currently in the U.S5. who will be eligible
for suspension. During your trip to Central American, you stated
that you would work with Congress to seek to alleviate the
harshest consequences of the law,

cc: Vice President
Chief of staff
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Persons Affected by the Law

While the suspension provisions of the IIRIRA will affect all
nationalities, its consequences will be most acutely felt by the
large number of Central Americans who entered the U.S., illegally
in the mid/late 1980s in response to civil war and large-scale
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration protected
most of them from depeortation during the pendency cof a special
DoJd review of their asylum applications, That program ended in
June 1995 and the last available form of relief for Nicaraguans
is to apply for suspension of deportation. Because of the way
their cases were handled, Nicaraguans will be most severely
affected by the retroactive application of the “step-time” rule.

Guatemalans and Salvadorans: BAs a result of a settlement in a
major class action lawsuit (knewn as ABC) that was reached in
1991, Salvadoran and Guatemalan asylum-seekers who came tc the
U.S. in the 198B0s were protected from depertaticn until their
asylum claims could be declded under special adjudication
procedures. Congress and the Executive branch also protected
Salvadorans from deportation through various programs that
expired in 1994. The ABC class is comprised of roughly 190,000
Salvadorans and 50,000 Guatemalans. |

Because INS only fully put in place its special asylum procedures
on April 7, 1997, and because ABC members did not press for rapid
asylum hearings (believing that they were accruing time for
purposes of suspension), a vast majcrity of them still have
pending asylum applications and have yet to seek suspension of
deportation. As a result, and barring a legislative change, they
will be subject to the IIRIRA’s stricter rules.

In short, absent legislative fixes, approximately 280,000 Central
Americans may eventually be subject to deportation. This could
lead to serious disrupticns to families in the U.S. and threaten
the stability of Central American nations that rely heavily on
remittances from immigrants and whose labor markets could not
absorb a large number of returnees.

Congressional Sentiment

The legal modifications appear to have been motivated by the
feeling that suspension was granted too generously =-- by 1996,
immigration judges were granting it to roughly 75% of applicants.
In addition, some in Congress wanted to eliminate the possibility
of an amnesty-like program for Central Americans. At the same
time, it is likely that many Members were not aware of the full
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impact of these changes, particularly on long-standing de facto
residents such as the ABC members.

Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option would affect between 18,000 to 38,000 individuals who
would be granted suspension absent the cap, However, it would
not address the core concerns c¢f the immigrant community or of
Central American governments because it would not assist about
215,000 ABC members not in proceedings as of April 1 (and
therefore affected by the cap and the new suspension rules), nor
would it help the 40,000 Nicaraguans affected by retroactive
application of the “stop-time” rule. This is the most modest
option which DoJ already is discussing with Members cf Congress.
In the meantime, DoJ has put a hold until September 30 on
deportations of people who would have qualified but for the cap.

Option'2: Lift Cap for Cases in Proceedings Prior to April 1 and
Reverse Refroactive Application of the “Stop~Time” Rule.

This option would benefit between 38,000 and 76,000 individuals -
- essentially those helped by option 1 plus Nicaraguans affected
by retrocactive application of the “stop-time” rule. It could be
justified as a fair transitional measure a2s the Administration
moves toward full implementation ¢f the law. Hcwever, it would
be criticized from both sides: it would not help approximately
215,000 ABC class members not in proceedings as of April 1, and
is likely to be strongly opposed by the principal congressional
backers of the IIRIRA. Absent high-level White House efforts,
proposing this could undermine our chances on option 1.

Option 3: Lift Cap for ABC Members and Individuals in Proceedings
Prior to April 1; Reverse Retroactive Application of the “Stop-
Time” Rule for Cases in Prcceedings Prior to April 1; and Apply
pre-April 1 Suspension Standards to ABC Members.

This is the broadest option and is expected to benefit roughly
119,000 individuals -- those covered by option 2 plus ABC members
who would have gqualified had there been no change in the law.
This is the only option that addresses the bulk of the Central
Americans’ and immigrant community’s concerns. Special treatment
of ABC class members can be justified by their unique
¢ircumstances, which includes their long presence in the U.S.
under temporary legal status and the fact that their asylum cases
were delayed while INS put in place special asylum procedures --
as a result of which they are being barred from suspension
because of legislation passed 6 years after the settlement
agreement with DoJ. The Administration also could point out that
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these are transitional measures, and that full implementation of
the immigration law will socon follow.

However, this option is likely to generate strong opposition from
Members of Congress who will liken it to an amnesty and question
the Administration’s resolve to seriously enforce the immigration
law. Moreover, it might be criticized for singling out for
special treatment Salvadorans and Guatemalans. Absent high-level
White House intervention along the lines of the final days of
debate on the 1986 bill, even proposing this optiecn could
jeopardize the chances of options 1 or 2.

Related Issues

Two additional issues need to be resoclved based on your decision
on the foregoing options:

Issue #1: Whether fo temporarily stop deporting individuals who
would gqualify for suspension under the cption you select.

This would avoid the deportation of immigrants who may otherwise
gqualify were we to reach agreement with Congress. At the same
time, the hold wculd not prejudge the outcome of our negotiations
with Congress as deportations could resume if and when necessary.
However, this will be criticized by some Members of Congress.

Issue #2: Whether to agree, in negotiations with the Congress, to
offset any increase in the number of suspension grants with a
reduction in legal immigration numbers.

While not our preferred option, some Members of Congress might
condition their agreement on an offset. With roughly 900,000
legal immigrants admitted per year, even the most generous option
(#3) would entail reducing that number by only slightly over 10%
or, 1f spread over several years, a fraction thereof.

However, any such option could be seen to conflict with the
Administration’s principle of favoring legal immigrants over
those without legal status. In addition, several Members --
including Senator Abraham -~ strongly oppose an offset, which
they fear might re-cpen debate on other legal immigration issues.

RECOMMENDATION
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DISCUSSION MEMORANDUM

Background

The Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (IIRIRA) severely restricts the availability of

. suspension of deportation in three ways:

{l1) it extends the length of time immigrants must have resided in
the U.S. to be eligible for suspension from seven to ten years
and requires a greater showing of hardship. These rules apply to
persons placed in removal proceedings after April 1, 1997;

(2) it sets a 4,000 annual cap on the total number of suspensions
that can be granted, regardless of the number of individuals
found eligible for suspension. Previously, there was no ceiling;-

(3) it requires immigrants to meet the 7 (now 10) year residency
prong before being placed in removal proceedings. (Prior to the
IIRIRA, time would accrue throughout the course of proceedings.)
This “stop-time” rule applies retroactively to individuals who
were placed in proceedings prior to April 1, 1997.

The combination of these changes will dramatically reduce the
number of immigrants currently in the U.S., who will be eligible
for suspension. During the President’s trip to Central America,
he stated that he would work with Congress to seek to allevizte
the harshest consequences of the law.

Pergons Affected by the Law

While the suspension provisions of the IIRIRA will affect all
nationalities, its consequences will be most acutely felt by the
large number of Central Americans who entered the U.S. illegally
in the mid/late 1980s in response to civil war and large scale
political persecution.

Nicaraguans: Approximately 40,000 Nicaraguans currently are in
deportation proceedings. The Reagan Administration protected
most of them from deportation during the pendency of a special
DoJ review of their asylum applications. That program ended in
June 1985 and the last available form of relief for Nicaraguans
is to apply for suspension of deportation. Because of the way
their cases were handled, Nicaraguans will be most severely
affected by the retroactive application of the “stop-time” rule.

Guatemalans and Salvadorans: As a result of a 1991 settlement in
a major class action lawsuit (known as ABC), Salvadoran and
Guatemalan asylum-seekers who came to the U.S. in the 1980s were
protected from deportation until their asylum claims could be

cc: Vice President
Chief of Staff
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decided under special adjudication procedures. Congress and the
Executive branch alsc protected Salvadorans from deportation

through variocus programs that expired in 1994. The ABC class is
comprised of roughly 190,000 Salvaderans and 50, 000 Guatemalans.

Because INS only fully put in place its special asylum procedures
on April 7, 1897, and because ABC members did not press for rapid
asylum hearings (believing that they were accruing time for
purposes of suspension), a number of them still have pending
asylum applications and have yet to seek suspension of
deportation. As a result, and barring a legislative change, they
will be subject to the IIRIRA’sS stricter rules. Others were
placed in proceedings before the accrual of seven years, and
therefore will be barred by the “stop-time” rule.

In short, absent legislative fixes, approximately 280,000 Central
Americans may eventually be subject to deportation. This could
lead to serious disruptions to families in the U,S. and threaten
the stability of Central American nations that rely heavily on
remittances from immigrants and whose labor markets could not
absorb a large number of returnees.

Congressional Sentiment

The legal changes appear to have been motivated by the feeling
that suspension was granted too generously. In addition, some in

_Congress wanted to eliminate the possibility of an amnesty-like

program for Central Americans. At the same time, many Members
were unaware of the full impact of the changes, particularly on
long-standing de facte residents such as ABC members.
Legislative Strategy Options

Option 1: Lift Cap for Cases in Proceedings Prior to April 1.

This option could affect up to 38,000 individuals (Central
Americans and others) who would be granted suspension absent the
cap. However, it would not address the core concerns of the
immigrant community or of Central American governments. Indeed,
many of the ABC members were not in proceedings as of April 1
(and therefore will be affected by the cap and the new suspension
rules), or were put in proceedings early on and would be affected
by retroactive application of the “stop-time” rule. The 40,000
Nicaraguans also would not be helped because of the stop-time
rule, (DoJ has put a hold until September 30 on deportations of
pecple who would have qualified but for the cap.)

Option 2: Lift Cap for Cases in Proceedings Prior to April 1 and
Reverse Retroactive Application of the “Stop-Time” Rule. -

@003
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This option could benefit up to 90,000 individuals of all
nationalities -- essentilally those helped by option 1 plus
Nicaraguans and others affected by retroactive application of the
“stop-time” rule. It is premised on the view that the law should
not be applied retroactively and could be justified as a fair
transitional measure as the Administration moves toward full
inplementation of the law. However, it would be criticized from
both sides: it would not help ABC class members who were not in
proceedings as of April 1, and is likely to be strongly opposed
by the principal congressional backers of the IIRIRA, Absent
high-level White House efforts, proposing this could undermine
our chances on option 1,

Option 3: Lift Cap for ABC Members and Individuals in Proceedings
Prior to April 1; Reverse Retroactive Application of the “Stop=-
Time” Rule for Cases in Proceedings Prior to April 1; and Apply
pre-April 1 Suspension Standards to ABC Members.

This is the broadest option and is expected to benefit roughly
118,000 individuals of all nationalities -- those covered by
option 2 plus ABC members who were not in proceedings as of ARpril
1. In essence, this option would hold ABC members harmless,
treating them as if there been no change in the law. This is the
only option that addresses the bulk of the Central Americans’ and
immigrant community’s concerns. Special treatment of ABC class
members can be justified by their unique circumstances, which
includes their long presence in the U.S. under temporary legal
status and the fact that their asylum cases were delayed while
INS put in place special asylum procedures -- as a result of
which they are being barred from suspension because of
legislation passed 6 years after the settlement agreement with
Dod. The Administration alsc could point out that these are
transitional measures, and that full implementation cf the
immigration law will soon follow.

However, this option is likely to generate strong opposition from
Members of Congress who will liken it to an amnesty and question
the Administration’s resolve to seriously enforce the immigration
law. Moreover, it might be criticized for singling out for
special treatment Salvadorans and Guatemalans., Absent high-level
White House intervention, even proposing this option could
jeopardize the chances of options 1 or 2.

Related Issues

Two additional issues need to be resolved based on a decision on
the foregoing options:

Issue #1: Whether to temporarily stop depeorting individuals who
would qualify for suspension under the option selected,
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This would avoid the deportation of immigrants who may otherwise
qualify were we to reach agreement with Congress. At the same

time, the hold would not prejudge the outcome of our negotiations
with Congress as deportations could resume if and when necessary.

Issue #2: Whether to agree, in negotiations with the Congress, to
offset any increase in the number of suspension grants with a
reduction in legal immigration numbers.

While not our preferred option, some Members might condition
their agreement on an offset. With roughly 900,000 legal
immigrants admitted per year, even the most generous option (#3)
would entail reducing that number by only slightly over 10% or,
if spread over several years, a fraction therecof.

However, any such option could be seen to conflict with the
Administration’s principle of favoring legal immigrants over
those without legal status. In addition, several Members --
including Senator Abraham -- strongly oppose an offset, which
they fear might re-open debate on other legal immigration issues.
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NOTE FOR ELENA KAGAN/LEANNE SHIMABUKURO
FROM : ROB MALLEY

Subject: Administrative Steps on Suspension of Deportation

At the meeting today, the advocates strongly urged us to consider
administrative, as opposed to legislative, steps. The most
important ones they propose are:

1. That the AG reverse the NJB decision -~ which held that the
rule on accrual of time for suspension purposes applied
retrocactively. As you know, S5 of the 7 BIA judges on the NJB
panel dissented from the majority opinicn, and some federal
courts also have disagreed with NJB.

I have raised this with DoJ and INS in the past, and have been
tecld that OLC’s view is that the advocates’ position is not
defensible. OLC has so advised the AG. Of course, the White
House could request that this be reviewed, and could inform DoJd
of its preferred policy outcome, but this is hardly likely to
yleld a different result.

2. That DoJ and INS interpret the cap provision to apply to the
total number .of adjustment granted per ysar, not the number of
suspensions/cancellations of removal. Aliens who are granted
suspension would be placed on a waiting list and permitted to
remain here legally until a number is available for adjustment in
a subsequent fiscal year.

My recollection on this one is that INS/GC thought this was not
the preferred interpretation, albeit a defensible one. At the
same time, DoJ/INS strongly believed that adopting that approach
would be viewed on the Hill (i.e., by Smith}) as an end-run around
the cap. In litigation on this issue, DoJ has opposed the
advocates’ view.

The WH could ask Justice whether 8k the advocates’ approach is
defensible and, if it is, could request that it be adopted.
However, without the other fixes that we would like (regarding
NJB and the retroactive application of the hardhsip standards for
ABRC class members), this would be of limited value.

3. That DoJ interpret the ABC agreement teo gquarantee that
suspension claims of class members would be adjudicated under the
old rules. ABC class members would be subject to 7 year, more
lenient standard, regardless of when they were put in
proceedings.

Ll T, b Hewt
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I have not discussed this with DoJ or INS at all, and therefore

do not know whether the settlement can be so read. However, DoJ
| ‘ has taken the firm position that the settlement only had to do

with asylum, not with suspension -- which gives us some clue as

to where they would come out.
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NOTE TO: ELENA KAGAN
FROM: ROB MALLEY

SUBJECT: Temporary Held on Deportations

STATUS OF LITIGATION: District court Judge King issued a TRO

barring the depecrtation of Nicaraguans and other immigrants

affected by changes in the law governing suspension of 0
deportation. He heard oral argument on PI, but has not yet gﬂﬁ‘
ruled. TRO expired last night, and Judge asked INS to exercise ﬂ

its discretion and hold off on deportations in interim. '

WHAT WE WOULD LIKE INS TO DO: NSC staff position is that INS
should announce that it is temporarily holding off on the
deportation of immigrants who would be eligible for suspension of
deportation but for the retroactive application of a provision in
the new immigration law medifying how one calculates length of
physical presence in the US. (This provision was interpreted to
apply retroactively by the Board of Immigration Appeals in its
NJB decision -- announcement would be that INS is holding off on
deportation of persons who would qualify but for NJB).

RATIONALE: Two possible rationales: (1) that, as a matter of
discretion, INS is deferring to Judge’s request that it hold off
deportations pending decision on PI; or (2) that the
Administration is engaged in consultations with Congress on
possible modifications to the immigration bill, including cn NJE
issue and that, pending the outcome of those consultations, it
will defer deporting any person who would be eligible for
suspension but for NJB. NSC staff prefers latter.

PRECEDENT: Several weeks ago, Administration announced that it
would work with Congress to address problems posed by impositien
of 4,000 annuel cap on suspensions of deportation. It
simultaneously announced that, pending the outcome of
congressional consultations, no person eligible for suspension
but for the cap would be issued an order of removal. Since we
have now added NJB to issues wWe are exploring with the Hill, this
decision simply would extend prior step.
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Witice of the Speahker
Finiicd Btalee House uf Tepresentutitum
MWaghington, BC 20319

Juna §, 1997

Tha Honnrahlz Janer Reng
Anarney Gienéral of the Lnited Siares

Departmeat of Justige
Constitttion Avenue and Tamn Sueet, NW
Washington, D.C. 20530

Dear Atomney General Reno:

T would like 0 respecefully reguest that you exiend (ur snother yeur e Nicaraguan
Review Progrumn, which is dug o expire.un June 12, 1997,

As yob are gware, many Nicdraguans {led their homelard and Sandinisia syranny, only to
arrive {1 the Upited States 1o bo confronted by burcgucratic indecision. In many instancoes, these
cases have been pending (o closc to twalve yeors. Despite the chaflenges thoy have foced, the
Niearaguan community has greatly conuributed to the econamic and cvltura] growth and
prespenty of South Flarida,

Extension of the Nieeraguon Beview Progmm for an additional yaar i the anly just and
proper actien of this rime. [t would allow those Who have been nable 10 apply & have their
£0ses reopened and reviewed in 2 fair and just manner,

3 you maks your final datision, pleacs keep in mind the masy familiss who have so
mlch ot stake, a2 well 35 the wremendous contributions this community has made 1o our sogiely.
[ thank you m advance for your consideracion of this most important maet.
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Gingrich and Nicaraguans . gtTavL;Ifu_
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Background: Rep. Gingrich reportedly wrote o AG Reno on behalf
of thousands of Nicaramguans who are here illegally and eare
subjact to deportation. During the Reasgan Administration, AG
Meese ordered that these deportaftion of lllegal Nicaraguans be
suspended, and that order was in effect rascinded some Years ago
(during the Clinton Administration), However, during an interim
period, INS has continued to permit Nicaraguans here illegally tc
obtein werk authorization, but this will end this month. At the
same time, the hew immigration law makes it mwuch harder for thess
illegal Nicaraguans -= as well as all illegals -~ to make
hardship applicaticns to stay in the U.S. '

The President has expressed consern abeut changas in the law that
make these hardship applicaticns harder to file for a range of
people (baycnd Nicaraguans); thus -- without focusing on
Nicaraguans per se =-=- we should note that Gingrich’s sentimenis
are similar to Jur gwn, -

Points:

* We have not aeen the Gingrich letter, but will study it
carefully.

» We have seen the Spezker’s gomments, and -~ as the President
has indicated -- we very much share the Speaker's concerns
about harsh aspacts of the rgcently enacted immigratien law
that could have serious humanitarian implications fer femilies
here.

+ Thus, we were encouraged by the Spezker’s sentiments, and hope
that they can form the badis for an Exacutive-Congressional
dialaque that looks at ways to zmeliorate thesa harsh measures
without underminiag immigration control,
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‘Date: ‘Sun, 8 Jun 18897 17:22:57 -0400 (EDT) b
From: John Trasvina <trasvina@usdej.govs de?vv “b;b
To: trasvina@justice,usdoj.gov

suncay June 8 2:42 BM EDT
Gingrich Offers Suppqrt:tc U.s. Nicaraguans
By Patricia Zengerle

MIAMI {Reuter) - House Speaker Newt Gingrich saye he’'s sent & letter
to Attorney General Janset Rens asking her to extend for a year a
speclial program rrotecting the immigration status of Nicaraguans in
the United Statee.

"It ig totally wrong te punish innocent people," he Said at a meecin
on immigration and other iseues with Miami-area political and
comminity leaders. The latter to Reno was dated June 6 gntd distribuced
on faturxrday. '

The meeting was attended by most of Miami's. leading Republicans, among
them Reps. Ileana Res-Lehtinen and Lineeln Diaz-Baldart and Jeb mush,
the scn of former President Georgs Bush and & narrow loser in
Florida’s gubernatorial electicon in 1294,

Many members of Miami‘e Labtin American comuunity, tradicichally
dominated by staunchly Republican Cuban-Americans, have quesgtionad
recently what they see as the Republican Party’s hostility to
ngwcomelxs,

In particular, some have protested plens tc make English the official
U.8. language, eliminate goveaument kenefits to legal immigrante and
allow deporkation of tena of thousands of Central Americang who came
to the United States during Lhe civil wars of the 1980s. .

an estimated 40,000 Nicaraguans living in the Miami arvea are at risk
of being kicked nul of the United Stares under the tough new
immigraticen rules.

The Miaml Nicaraguans have filed suit against the government, saying
they are taxpaying workers who should not be deported to & country
that remains unstable by a govermment thac offered them agylum.
Immigrant advocates have argued many of rhem fled their hemeland at
the bzhest of the Reagan and Bush administrations ag a f£orm of protest
of the ruling leftist Sandirnistas.

During the meeting, Gingrich said he opposed forcing new laws
ratroactively on immigrants already in the United states., although he
said he favored making changes Lhat would affect new immigrants,
including development of a private insurance systam for legal
resldents. - .

"It’s one thing to say about the future, let’s set ground rules we all
understand, " he said.

Mfter the meeting, immigrant activistis gave Gingrich’s remarks
raserved approval. Haydea Marin, Niceraguar human rights ambassador to
the United wWations, said she was plaased he had made 3 commitment to

immigrants from Nicaramua in publie.
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"I am pleased that he has spoken im a public férum,":she gaid. "The
letter and the promige that he will ... {support) legislatien, for me
that’'s really good, " she esid.

During the meeting. Glngracn alsc sald he supported plans te turn the
former Homestead Alr Foroe base into a commercial airport, expressed
support for measures to pregexve the nearby Evarglades. and said he
tavored inecluding fundlng for the Caribkean Basin Iultialea in mhe

bhudget now making ite way through Washingten.
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RECOMMENDED POSITIONS

Extension of 245(i) Adjustment of Status: INA Section 245(i) permits those
secking lawful permanent residence to adjust their status in the United States without
the need for consular processing. Section 245(3) is set to sunset on September 30,
1997. We urge the Administration to vigorously support extending 245(i). Section
245(i) also generates much needed revenue for the INS. People who are eligible to
adjust under this section are otherwise entitled to become permanent residents.
Extending this program frees up consular officers overseas to provide better service to
Americans abroad.

Urge Attorney General Reno to Vacate the BIA Decision in Matter of NJB:
Under this decision, the BIA held that Section 309(c)(5) of the Illegal Immigration
Reform and Immigrant Responsibility Act (“the Act”™) applies retroactively. Under
this decision, thousands and thousands of persons, including members of ABC, TPS
and the Nicaraguan Review Program, are now ineligible to seek suspension of
deportation as they no longer qualify under the Act. The administration should urge
the Attomey General to vacate the NJB decision. The BIA was clearly divided in its
decision, with a bare majority agreeing on the retroactive application of the provision.
A reasonable interpretation of the law supports a reading that those with Orders to
Show Cause issued prior to April 1, 1997 should proceed under the old law.

The 4,000 Cap Should not Limit the Number of Suspension Grants per year: The
INS can interpret that the 4,000 cap only applies to the number of adjustments
permitted per year, not to the number of suspensions. Therefore, as with asylum
grants and subsequent adjustments, immigration judges can grant an unlimited number
of suspensions per year. However, only 4,000 of those persons with such grants can
adjust in any given year. The additional number of people would be placed on a
waiting list as is done with those granted asylum. The language in the Act addressing
the 4,000 cap supports such an interpretation.

Bars to Admissibility: Those persons here under color of law, including but not
limited to those members of ABC, the Nicaraguan Review Program, Temporary
Protected Status, should not be considered to be unlawfully present in the United
States for purposes of the bars to admissibility contained in the Act. Further, should
such persons be subject to the bars, they should be presumptively eligible for waivers
under a theory of extreme hardship. These individuals fled conditions of war and
persecution and have made their lives in the United States. They and their families
would suffer extreme hardship were they required to remain outside the United States
for three or ten years as is required under the bars.

jo » . . ailfflac: suspension of deportation: short list of suggestions to administration
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MEMORANDUM
May 22, 1997

OPTIONS FOR AVOIDING MASS REPATRIATION AND DEPORTATION OF CENTRAL
AMERICANS AND MINIMIZING HARDSHIPS TO ABC CLASS MEMBERS

This memorandum addresses issues specific to Salvadoran and Guatemalan nationals who are members
to the class in the lawsuit American Baptist Churches et al v. Thornberg (the ABC class). The .
proposed policy solutions may also be relevant to issues concerning other nationalities.

L Background

The INS commenced asylum interviews for the ABC class on April 7, 1997. Sadly, when the litigation
was settled, neither the attorneys for the. ABC class nor the attorneys for the US government
anticipated the severe limitations on relief contained in the 1996 lllegal Immlgratlon Reform and
Immigrant Responsibility Act (“the Act”).

Prior to the new Act, most class members who were not granted asylum would have a significant
possibility of obtaining residency by a grant of suspension of deportation. Suspension is a remedy that
an Immigration Judge can grant in immigration proceedings and which results in a grant of permanent
residency. To qualify, an applicant must prove: (1) seven years of residency, (2) good moral
character; and (3) that deportation would result in extreme hardship to the applicant or to his US
citizen or permanent resident family members.

The majority of ABC class members not only have seven years in this country but have also established
strong ties to family, fiiends, and work in the United States. In sum, thousands in the class expected to
legalize by grants of suspension in immigration court.

The new immigration act eliminates suspension of deportation for all aliens placed in proceedings on or
after April 1, 1997. Instead of suspension, the Act creates a new remedy called "cancellation of
removal." Like suspension, it empowers an immigration judge to grant permanent residency. But its
requirements are nearly impossible to meet. These requirements include: (1) ten years of residency;
(2) good moral character; and (3) that a US citizen or lawful permanent resident parent, spouse or
child of the applicant will suffer extreme and exceptional hardship. The hardship to the applicant is no

longer relevant!

Many ABC class members are members of families where the entire family applied for asylum. Thus,
in many cases no member of the family can meet the requirement of having a legalized family member.
Furthermore, a significant number of applicants are young adults orphaned or abandoned in the war.
These young aduits, regardless of their achievements here and the traumas they have overcome, cannot
qualify for relief since they have no citizen or permanent resident qualifying family members. Finally,
many ABC applicants entered the United States between 1988 and 1990, and thus will not have ten
year's residence when their cases enter the court.



The new Act contains other restrictions as well. The first concerns limitations on accruing years of
residency to qualify for suspension or cancellation of removal. The new Act provides in Section
309(c)(5) that an applicant stops accruing the requisite seven or ten years when the applicant is served
with a Notice to Appear, the document which commences immigration proceedings and which replaces
the former Order to Show Cause ("OSC").

When the INS denies asylum to an ABC class member, the INS will then serve the applicant with a
Notice to Appear, which charges deportability and notifies the applicant of a court date. However, a
substantial percentage of ABC class members were previously in immigration proceedings and have
old OSCs. These individuals will almost certainly be ineligible for suspension or cancellation because
under the Board of Immigration Appeal's NIB decision, their old OSC could stop them from accruing
the requisite time in this country. For instance, an individual who entered this country in 1983 secking
asylum and who was denied asylum (wrongly) that year by the INS will have an OSC dated 1983. If
this individual is now denied asylum at his ABC interview and placed in deportation proceedings, then,
instead of being credited for 14 years of residency, the NJB decision would credit only the years he
lived here up to 1983.

About twenty-five percent of ABC class members were already in proceedings and thus have old OSCs
issued before the accrual of seven years. These individuals could all be deemed ineligible for relief. In
addition, nearly all Salvadoran ABC class members had OSCs issued to them in 1992, as a condition of
obtaining Temporary Protective Status. Thus, a huge percentage of the class with old OSCs would be
barred from applying for suspension or cancellation.

Finally, the new Act contains a provision that the INS contends limits grants of suspension or
cancellation of removal to 4,000 per fiscal year, In February 1997, the chief immigration judge ordered
all immigration judges to stop granting suspension because the 4,000 limit was nearly reached. The
language in the Act does not make clear what happens to other suspension/cancellation applicants once
the 4,000 limit is reached. Advocates for immigrants hope that the INS will decide that once the limit
is reached, the judges can still grant suspension with the understanding that the grant recipient must
wait to adjust status until there are sufficient numbers available in a subsequent fiscal year. The INS
could enact regulations specifying that an alien granted suspension in one fiscal year be granted
temporary legal status and placed on a waiting list for adjustment whenever a visa number is available.

That approach is entirely consistent with the wording of the statue.

IL SUGGESTED ADMINISTRATIVE STRATEGIES TO PROTECT THE ABC CLASS
A. Halt ABC Asylum Interviews,

There should be an immediate halt to ABC asylum interviews while the Administration considers its
options. Interviews began in early April and are continuing. The scheduling of interviews is causing
confusion and fear, resulting in individuals failing to appear if they do not receive or do not understand
the interview notices, and foreclosing the Administration from changing the procedures or standards
governing the asylum interview process. There is no bar to deferring ABC interviews while the
Administration and Congress consider various options.



B. Grant TPS Status.

Salvadorans and Guatemalans in the US should be given TPS under INA § 244 (or some similar status
that provides them with employment authorization and prohibits their deportation) while the
Administration considers a longer term solution.

C. Interpret the ABC Agreement to Guarantee Class Members the Right to Seek
Suspension of Deportation in Immigration Court. :

L The INS can and should interpret the ABC agreement to guarantee class members the right to
seek suspension without regard to the recent changes in the law. ABC class members should be
allowed to apply for suspension under the standards in effect when the settlement was formally
approved in 1991. In responding to a Petition for Rulemaking submitted by advocates of the class, the
Justice Department reassured class members in 1996 that they could seek suspension in immigration
court. In reliance on this promise, class members did not file suit in federal court against the INS to
compel it to expedite ABC interviews prior to the effective date of the new Act. In view of this
promise and other equitable factors, ABC class members should not be subject to the provisions
concerning suspension of deportation or cancellation of removal contained in the new Act.

2, The Justice Department should adopt a regulation that allows suspension-of-deportation and
cancellation-of-removal applications to be adjudicated administratively by the INS. Currently, only
immigration Judges can adjudicate suspension applications. -As a result, aliens must be placed into
deportation or removal proceedings to apply. That unnecessarily burdens the immigration courts and
delays the process. Cases that can be granted by the INS could be diverted from the courts. The
jurisdiction of the immugration- Judges would be preserved for aliens whose cases are denied
administratively or who did not apply to the INS. (This is analogous to the existing procedures
governing asylum applications).

D. The Attorney General Should Resolve Suspension and Cancellation Issues Under the
New Act In a Just Manner Consistent With the President’s Statements.

1. The OSC Issue,

The Attorney General should order that the NJB decision does not apply to ABC class members.
Alternatively, the Attorney General should reverse BIA and find that § 309(c)(5) applies only to
Notices to Appear issued after April 1, 1997, and to Orders To Show Cause issued before April 1,
1997, but not served until after April 1, 1997. This interpretation gives full meaning to all of the terms
of the new Act.

2 The 4,000 Cap.

The INS' interpretation that Section 309(c)(7) imposes a 4,000 per year cap on suspension and
cancellation of removal will be a severe obstacle for ABC class members. Like other provisions of the



new law, it should not be applied retroactively to ABC class members. In addition, the Attorney
General should interpret the statute as imposing only a limit on granting adjustment of status, not on
granting suspension. Aliens who are granted suspension should be placed on a "wait list" and
permitted to remain here legally with work authorization until a number is available for adjustment in a
subsequent fiscal year. The Attorney General should also rule that the 4,000 limit does not apply to
cases commenced prior to April 1, 1997.

E. The INS Should Apply Specific Hardship Standards for ABC Class Members Applying
for Suspension.

The INS should adopt standards to implement the eligibility criteria for suspension of deportation
under the pre-1996 law. ABC class members who establish 7 years of residence should be deemed to
satisfy the "extreme hardship" and good moral character requirements for suspension unless they have
been convicted of disqualifying criminal offenses. The unique circumstances of class members and their
long-standing ties to the United States should cause the Attorney General to issue regulations or
guidelines that class members who otherwise qualify for suspension will satisfy the extreme hardship
test. This will allow expeditious adjudication of suspension claims without unduly burdening the
immigration court.

In the event that ABC class members are required to establish eligibility under the new cancellation of
removal provision of the new Act, the Attoney General should issue regulations or guidelines that the
US citizen or lawful permanent resident family member of an ABC class member will suffer extreme
and exceptional hardship from the class member's removal.

F. The INS Should Adopt a Policy of Following Matter of Chen in Adjudicating ABC Class
Members Asylum Claims.

In Matter of Chen, the Board of Immigration Appeals found that past persecution alone can be
sufficient to establish an asylum claim based on the degree of persecution and humanitarian concerns.
Under Matter of Chen, once an applicant establishes past persecution, a presumption arises that there is
a threat of future persecution. The INS can rebut this presumption by demonstrating a change in
country conditions. The INS should train its officers that the history of the ABC class is a compelling
humanitarian concern that warrants grants of asylum based on past persecution, even when there is no
showing of a current threat of persecution.

G. Through Regulations, INS Should Institute a Policy Similar to What it Previously
Did Under the Nicaraguan Review Program for Beneficiaries of Approved Visa
Petitions.

L The policy should be to provide temporary legal status to ABC class members who are the

beneficiaries of approved visa petitions who are waiting for current priority dates. This regulation

would protect Central America from economic and political instability, and help umfy families
already in the United States.



2, The INS should adopt a rule or policy that class members’ presence in the US does_not
constitute “unlawful” presence within the meaning of the new 3 & 10 year bars under § 212(a)(9).
Absent such a policy, a class member who is denied asylum may be deemed to have been here
unlawfully for many years and thereby be barred from the US fro three or ten years even if he or
she has developed an independent basis for obtaining legal status.

3. If an ABC member does not become subject to these bars (i.e. if adjustment program not
continued), then he or she should be considered presumptively eligible for the waiver under

extreme hardship. It would be extreme hardship for ABC members to return home for that period -

of time given that most fled their countries years and years ago to avoid or flee from actual
persecution. All ties they have are now in this country.

H. The INS Should Adopt a Policy or Rule That It Will Stipulate to Reopen the
Deportation Order of Any Class Member Who Is Eligible for Adjustment of Status.

Many class members are eligible for immigrant visas independent of their ABC status. These
individuals should be allowed to obtain their permanent resident status through “adjustment of
status” without having to leave the US. For those who are subject to deportation orders,
adjustment is possible only if their case is first “reopened.” Such reopening has been needlessly
opposed by the INS.

A byt e
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NOTE TO: ELENA KAGAN
ALAN KRECZKO/JOHN SPARKS
ROB WEINER

EFROM: ROB MALLEY
SUBJECT: Immigration Options

I have given some more thought to the “administrative steps”
igssues in light of our meeting with Seth Waxman. I understand
DoJ’s reluctance to revisit legal positions it has taken in
court. This is particularly true in the case of the
interpretation of the bar where, in DoJ’'s view, the advocates’
position is highly questionable.

My proposal at this point would be as follows:

1. On NJB, seek to reverse course, assuming WH Counsel agrees
that the advocates’ position is c¢redible.

As you know, my own view is that it is -- the relevant statutory
provision is thoroughly inconsistent as to retroactivity, and
neither DoJ’s nor the advocates fully makes sense of it. The
choice is then between two partially satisfactory
interpretations, both of which I believe to be defensible.

2. If we do reverse course on NJB, make sure that INS considers
the roughly 150,000 TPS Salvadorans to be “in proceedings” so
that they can benefit from the pre-April 1 standards.

This is a category of aliens whose precise status is unclear.
While they were served with orders to show cause (0SC), the 0OSCs
were never formally filed with the courts -- the step that is
usually viewed as beginning the proceedings. I understand from
INS that no decision has been made. It would be critically
important to consider the TPS Salvadorans to be in proceedings in
order to process their cases under the more lenient pre-April 1
suspension standards.

This still would leave out a number of ABC class members (mainly
Guatemalans) who were not in proceedings prior to April 1. We
should ask DoJ whether it would be permissible under the law to
consider that an alien’s filing of an affirmative asylum claim
puts him or her “in proceedings.” (More narrowly, DoJ might
issue a regulation pursuant to which ABC class members will be
considered in proceedings by virtue of their affirmative asylum
claim).

3. On the cap, dc net try to revisit our legal position;
instead, issue a regulation pursuant to which immigration judges
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would issue “conditional grants of suspension/cancellation” to
aliens who would qualify but for the cap, and then suspend/cancel
and adjust over the subsequent fiscal years at a rate of no more
than 4,000 per year.

My impression is that (while WH Counsel still is reviewing the
question) it might be difficult to take the position urged by the
advocates -- namely that the cap on the numbers of “suspensions
and adjustments” can be read to apply to adjustments only,
leaving INS free to grant as many suspensions as it wants,

First, we already have taken a contrary position in the 7th
Circuit: second, DoJ feels that the advocates’ position is
extremely weak.

The solution I propose is to stick to our current reading of the
statute, and only grant 4,000 suspensiocons and adjustments per
year. At the same time, people eligible for suspension but for
the cap would be granted conditional suspensions and placed n a
waiting list. Individuals with conditienal grants would be
granted employment authorization and protection against
deportation/removal,

Qf course, this would be as controversial with lLamar Smith and
others on the Hill and decision-makers will have to weigh the
political pros and cons. But at least it would get over the
current legal hurdle.

I have raised this informally with INS, and they will be looking
into whether they have the authority to issue conditional grants
of suspension. I believe they do -- in fact, it is my
understanding that INS is contemplating using precisely this
scheme in the short term to deal with its backlog of cases for FY
97.
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Many Salvadorans, Guatemalans, and Nicaraguans who fled their countries during the mid to late
1980s were afforded some typo of temporary status in the United States for many years, Inall
cases the status was, by its texms, temporary and not intended to guarantae or lead to permanent
residency, nor was it intended 10 guarantee that those covered would remain in the United States
long enough to meet the seven-year residency requirement for suspension of deportation.
However, as a practical marter many of these people established strong ties 1o the United States
during their residency here and held the expectation that they might qualify to apply for
suspension of deportation before their deportation was enforeed.

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (hereinafter IIRIRA)
severely restricts the availability of suspension of deportation by cxtending the length of time
required in the United States, increasing the hardship requirement, and placing a limit on the
number of ¢ases that can be granted cach year, These changes, as discussed below, render the
option of suspension of deportation unavailable for most of the Guatemalans, Salvadorans, and
Nlca.ragua.ns who came ta the United States in the 1980s =- a mater which is of major concern to
countries in the region. In his recent trip, the President pledged 1o consult with Congress on this
issue. Below is a brief history of these cascs and options “for Congressional action.

Background

During the mid to late 1980s, in response to civil war and wide-spread political persecution in
Central America, large numbers of civilians from Guatemala, El Salvedor and Nicaragua fled to
the United States, most entering illegally a1 the Southwest border. Many of these individuals
were bona fide refugees, others fled general conditions of civi] unrest or came for economic
rcasons. Seme were apprehiended by the Immigration and Naturalization Service (INS); some
who were not apprehended came forward and affirmatively applied for asylum; and others have
resided unidentified in the United States. The cases of those known 1o the INS were handled
through a variety of means. In additlon to the Salvadorans, Guatemalans, and Nicaraguans who
have resided in the Unitéd States under a form of temporary status, there are many others from
these countries residing in the United States who were never under such status. These include

{llegal residents who were not apprehended and never came farward to identify themselves, and
many who entered the United States illegally during the 1990s.

Nicaraguans

The Nicaraguans® affirmative asylun claims were largely heard and resolved by the INS. Those
denied asylum were placed in deporation proceedings before the Executive Office for
Immigration Review (EOIR), where most renewed their clairns for asylum. Those Nicaraguans
apprehended by the INS were also placed in proceedings, and many of those also filed asylum
claims with EOIR. In July 1987, the Nicaraguan Review Program was established under
Attorney General Meese. Under this program, approximately 30,000 Nicaraguans in proceedings
(or who already had a deportation order) were entitled to°a special Department of Justice (DOJ)
review of their asylun application, if it had been denied, prior to being deported. During this
review period, which lasted unril June 1995, most of the Nicaraguans in proceedings were
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protected from deportation and were entitled to work authorization. When the program ended in
June 1995, as a special wansitional measure, Nicaraguans with a final order of dzportation were
informed that they could continue their work authorization if they filed with BOIR a prima facie
valid motion to reopen their proceedings to apply for suspension of deportation. They would
meet this test if they had seven years physical presence in the United States and had no serious
criminal records.

As of April 1, 1997, approximately 38,000 Nicaraguans were in deportation or exclusion
procecdings. This includes 16,400 Nicaraguans who had final orders of deportation as of July 1,
1696. 1t is not known how many of these N1caraguans were those who ﬂed thcu' country in the
mid to late 19305 ; .

Atem ‘ orans

There was considerable controversy regarding the treaﬂnq_ht and status of Salvadorans and
Guatemalans during the 1980s. A major class action law suit, American Baptist Churches v.
Thornburgh, 760 F. Supp. 796 (N.D. Cal. 1991) (4 BC), was filed against the United States
government in 1983, alleging discriminatory treatment of Guatemalans and Salvadorans in
asylum adjudication, both by the INS and by EOIR. The DOT settled the case in 1991, entitling
class members to special asylum adjudicaton procedures which were only fully put into place as
of April 7, 1997, for the bulk of the ¢lass. Pursuant to the settlement, the vast majority of 4BC
class members have been protected from deporfation until their asylum ¢laims are decided, and
have been entitled 1o apply for work authorization. The ABC class is specifically defined by
nationality and date of entry to the United States: Guatemalans who entered on befere October
1,1990, and Salvadorans who entered on or before September 19, 1990.

Esu:natcd ABC class; 240,000, mcludes

190,000 Salvadorans v

50,000 Guatemalans
(The class includes 25,000 class members in proceedmgs prior to April 1,
1997 nationality unknown)

\

Another important note is that as an exceptional act of Congress, as part of the 1990 Immigration
Act, Congress authorized Temporary Protected Status (TPS) for Salvadorans then in the United
States (approximately 190,000 registered), tamporarily suspending their rerurn to their war tom
country. TPS was in eftect through June 30, 1992, and through the vehicle af Deferred Enforced
Departure, protection was extended by both the Bush and Clinton administrations unti}
December 31, 1994. Vlrtually all Salvadorans protected under TPS were also ABC class
members.

ABC class members have had asylum applications pcndixig in the asylum backlog for many
years, psnding the termination of TPS and DED for Salvadorans and while the Administration’s
priority was reforming the asylum program and handling recently filed cases first. It1s expected
- that only a small percentage of the ABC class members will now be eligible for asylum because
of changes in their countries. Until recent changes in the Immigration end Nationality Act, many
expected that they might have the chance to apply for suspension of deportation under pre-
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IIRIRA law. This was not part of the sertlement agresment, but the expectation arose from the
suspension provisions of the pre-IIRIRA Immigration and Nationality Act.

Changes in the New Law and Congressional Intent

The recent changes to the immigration law dramatically restricted the discreSonary relief of
suspension of deportation, now called cancellation of removal. The Confereneg Committee’s
report on the [IRIRA stated that these changes were made because suspension of deportation was
being applied too widely and not as an extraordinary remedy in extreme cases, as it was
originally intended. Immigration Judges had been granting suspension at a $0% rate, then the

rate went to ebout 75% after the decislon by the Board of Immigration Appeals (BIA) in Matter
of 0-J-0, Int, Dec, 3280 (BIA 1996). ‘

Howevey, it is likely that many in Congress may not have been awnre of the consequences of
some of the changes to the suspension provisions and the impact they would have on long-
standing de facto residents. In particular, many may not have been aware of the provisions
which severely limited any trapsitional measures for the ABC class and those already in
proceedings before the' April 1, 1997, effectivé date of the IIRIRA. For others in Congress, even
the exweme changes were deliberate, specifically aimed 3t eliminaring the possibility of an
amnesty-like program foy Central Americans who came illegally to the United States in the
 1980s, and at further restricting relief for illegal immigrants. For these members of Congress,
there will be strong resistance to any modification of the new laws. .

1. Raised Standard for Hardship and Length of Titme in the United States

The new cancellation of removal provisions, which apply only to people placed in
procccdings after April 1, 1997, limit relief to individuals who have been physically
present in the Umted States for a period of ten, as opposed to seven, years. The hardship
standard was raised so trat the individual must now demonstrate that removal would
result in “exceptional and extremely unusual hardship,” as opposed to extreme bardship.
Further, this hardship must be 1o the individual’s spouse, parent, or child, who is a citizen
of the United States or an alien lawfully edmitted for perinanent residence; a showing of
extreme hardship to the individual himself or herself no longer suffices.

2. Crecated a Cap on the Number who Can Be Granted Relief

Congress also sought to limit the number of individuals who could be granted either
suspension of deportation or cancellation of removal, by limiting to 4,000 the number of
cases that may be approved per year. Previously, there was no limit on the number of
individuals who could be granted suspension of deportation, The cap was adopted as a
compromise to avoid eliminating suspenmon alrogether, It was set considerably higher
than available figures (2,500 grants in FY 1994), but the members wying to preserve
suspension did not attend to the likely effect of the ABC caseload and other factors
causing  sieady upward trend (3,750 grants in FY 95, and 7,500 in FY, 96).
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By mid-February 1997, the 4,000 cap for fiscal year 1997 was nearly exhausted, In ligit
of the need to address the wansitional issues raised by the new cap, the Anorney General
has decided not to deport before September 20, 19897, thoze who wetild qualify for
suspension of deportation but for the cap, pending negotjations with Congress. In this
context, the INS and the DOJ have initiated discussions on the Hill concerning possible
legislation exempting from the cap transitional cases (those in proceedings prior 1o April
1, 1997). The DOJ will soon issue a regulation impleinenting the cap by means of a
lomtery among the pool of persons who would otherwise have recelved suspension.
Winners will recéive lawful permanent resident status; those not selected will receive 2

. deportation order

3. Established Rule ta Stop Time in the United States from Accruing after Initiation of
Proceedings

Formerly, individuals could continue to accrue time foward the seven years throughout
the course of proceedings and appeals. To eliminate the incentive for prolonging (¢0 y—s)
immigration proceedings, Congress created a rule providing that the time necessary for
purposes of cancellation of removal must have acerued before initiation of removal
proceedings, 1he Administration supported this rule for prospective appllcauon, but the
conference committee bill, in a poorly drafied pravision, made the stop-time rule
retroactive. The] poor drafting has led to continuing litigation, but the BIA ruled that it is
fully tretroactive.” Marter of N-J-B, Iny. Dec. 3309 (BIA 1997). The retroactive
application of the stop-time rule has significant consequences for the approximately
38,000 Nicaraguans who, prior to April 1, 1997, were placed in proceedings or had a final
ordet of deportation issuicd and thae 25,000 ABC class members who were placed in
proceedings. pnor to April 1, 1997.

eW : i 0 ssio

Although suspension of deportation was always a discretionary form of relief, and by no means a
guarantee for any individual, the new standards combined with the cap and the reroactive
application of the stop-time rule dramatically limit this form of relief. As a result, approximately
280,000 Central Americans may eventually be subject to deportation -- of those only & small
percentage will be eligible for asylum or cancellation of removal. The Central American
governments are concerned that this threatens the stability and security of the region. Central
American governments arﬁ: very concerned about not only the loss of remittances, which
comprise a sxgmﬁcant parcentage of their revenue, but al§o thelr ability to zeintegrate this
population into their dcvelopmg econoimies and post-war societies.

During his recent 1rip, Preqdent Clinton pledged 10 consult with Congress regarding ways to
soften the harsh consequences of the new law for this populat:on Set forth below are the major
options for Congre:smnal acnon
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Lift or Modify Cap for Cnses in Procecdings prior to April 1,1997

The most modest option is to eliminate or modify the 4,000 cap for individuals who were
placed in proceedings prior to April }, 1987. The DOI is already working with staff from
the House and Senate immigration subcomrmittees towards a legislative modification of
the cap. Our prcfcrrcd modification would be to move the effeciive date of the cap from
October 1, 1996, to April 1, 1997, and make the cap applicable only to removal cases
filed affer April 1, 1997. With such modification, the thousands of cases already in the
pipeline before April 1 that meet the suspension critaria could be granted suspension
without the number of grants being limited by the cap.

Staff for Rep. Lamar Smith, Chainnan of the House Immigration Subcormunittee, are
interested in our proposal to modify the cap but only if we agree to! (1) offsetring legal
immigration numbers to compensate for the increased number of suspension grants that
wauld result and (2) codifying the BIA's N-J-B decision. However, staff for Senator
Abraham, Cheairman of the Senate Immigration Subcommxttee. strongly oppose an offset
10 legal 1m1mgrauon We are caught in the middlé. In addition, there needs 1o be 2
decision on how such an offset should be swuctired, If we eventually have to make sucha
recommendation. Other offices on the Hill that support lifting the cap or making other
adjustments for Salvadorans, Nicaraguans, and others prefer not to support an offset.
However, they have not offered any realistic legislarive alternative to smooth ¢nactment
of a lifting or delaying of the cap. We expect this may change once the Department
publishes in the Federa.l Register the proposal to implement the cap.

Effect: Lifting tl';c 4,000 yearly cap could affect a relatively small number of individuals;
it is roughly estimated that from between 19,000 to 38,000 individuals who were placed
in proceedings prior to April 1, 1997, would be granted suspension of deportation if there
were no cap applicable to them. (We do not know how many of these are Central
Americans, but we believe a strong majority consjsts of Central Americans and
Mexicans.) Thisoption alone would do nothing tb help the approximately 215,000 4BC
class members who have not been placed in procéedings, because they would still be
required to meet the new ten-vear and heightened hardship requiremenrs and would be
subject 1o the 4,000 yearly cap. Nor would it assist those Nicaraguans and ABC class
members already In proceedings by Aptil 1, 1997, who cannot meet the phys1cn1 presence
requirement due to retroactive application of the stop-time rule. e

Bros: This affords important relief to at least 19,000 individuals, while avoiding a
nationality-specific remedy. Also, because it is 2 modest proposal and keeps unchanged
the substantive limits to suspension, it may be acceptable, as a trausitional mechanism, 1
the harshest critics on the Hill. '

Cons: Because this option, taken zlone, would affect a relatively small numnber of
individuals, it would not address the concerns of the Central American governments or
most of the Guatemalans, Nicaraguans, and Salv aderans who have been living in the
United States.
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Reverse the Retroactive Effect of the Stop-Time Provision and Lift or Modify Cap
for Cases in Proceedings prior to April 1, 1997

A legislative reversal of the BIA holding in Martér of NoJ-B could enable a number of
those whe were placed in proceedings prior to April 1, 1997, to be eligible for suspension
of deportation. Although the BIA decision could be overrumed on appeal in federal
court, we discuss here the possibility of legislation providing that the stop-time provision
is not 1o be applied retroactively 1o cases already in proceedings prior to April 1, 1997,

Effect: Itis estimated that the number of individuals already in proceedings by April 1,
1997, who would be granted suspension of deportation if Marter of N-J-B were overruled
would be 38,000,t0 76,000, This number includes all nationalities. With regard to
Central Americans, this change would largely assist those Nicaraguans who were placed
in proceedings prior to April 1, 1997. However, it would potentially affect only a sinall
percentage of the ABC clags (23,000), since the bulk of the class, approximately 215,000
individuals, has ot yet been placed in removal p;f?ceedings.

Pros: This avoi?ds a nationality-specific reme:cly..k It would have a significant impact on
the availability of suspension for Nicaraguans who came to the United States in the mid
1980s and were placed in proceedings prior to April 1, 1997,

Cons: This would have relatively little effect on availability of suspension of
deportation to the ABC class, which is of grear concern to the governments of Guatemala
and El Salvador.. This option is also likely to meet with strong opposition from the
principal backers of the IIRIRA in Congress, and the proposal could undereut the chance
to gain their suppon for & version of option one. *

Apply prc-Aprll 1, 1997, Suspension Standards to ABC Class Members,

Lift or Modify the 4,000 Cap for ABC Class Members and Individuals in
Proceedings prior to April 1, 1997, and Reverse the Refroactive Application of the
Stop-Tum, Rule for Individuals in Procecdmgs prior to April 1, 1997

Individuals in proceedings prior to April 1, 1997 are already subject tothe substantive
requirements for suspension of deportation under the INA, before it was amended by the
IIRIRA. This option weuld extend the application of the previous suspension
requirements to the entire ABC class.

Effect: Unlike r.hc options above, this opnon gives all 240,000 ABC class members a
chance to apply for suspension under the old rules. This does not mean that all 240,000
will qualify; we expect about 50% 10 apply, allowing for no-shows and those who obtain
other forms of relief, and 75% of those 10 succeed, yielding approximately 90,000 who
will obiain lawful permanent resident status. Dependmg ou how quickly the asylum
office and EOIR 'caseload is handled, which we e&timate would be from 3 to0 5 years, this
would amount 10 an average of 18,000 1o 30,000 suspension grants 1o ABC class

‘members per yeg: Taking into account those not in the 45C class who would also
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benefit from this opuon, we estimate that this option could result in grants of suspension
of deportarion 1o ;oughly 119,000 individuals. ‘.,
Pros: This opnon would significantly beneﬁt members of the 4ABC class, whose
expectation has been, until recently, thar they might eventually be sble to apply for
suspension of deportation shonld asylum be denied. It would additionally benefit the
Nicaraguans who have been residing in the United States since the mid to late 1980s and
who were placed.in deportation proceedings priof to April 1, 1997. As such, it would go
far to foster stability and security in Central America and address the concerns of the
governments of Guatemnala and El Salvador regarding integration of this population inte
their developing economics and post-war societies.

{t has been argucd by ABC class counsel and special interast groups that special treatment
for the ABC class is justified by these individuals® special legal status under the
settlement agreement, which was viewed by themn as a remedy for past mistreatment.
Such rreatment arguably also recognizes the exceptonal eircumstances faced by these
individuals, as demonswated by Congress in grantmg TPS, and their long standing starus
in the commumty .

Cons; Applying pre-April 1s1 suspension requirements to the ABC class singles out two
nationalities for special weatment and cuts against Congress’s intentions in granting TPS
-- by definition a temporary form of protection. In addition, critics will argue that there
is no basis 1o afford ABC class members special wreatment in terms of suspension,
because the sertlément focused solely on class members’ asylum adjudications. Class
members’ expectations about suspension were arguably no different from persons of
other nationalities living for a long period in the United States illegally. There were also
many non-ABC cases in the asylum backlog similarly affacted by the new law. Other
groups are likely to make the case that they are special in some way and ask for the same
treatment as 4BC class members, Finally, critics will portray this position as an amnesty
and will use it to'call into question the Admnusn‘aﬁon s commitment 1o sericus
enforcement of immigration laws. Without the Admmlstranon s complete cammitment
to fighting for i1, even proposing this option, would jeopardize the success of either
option humber one Or two, as it could cause the principle supporters of the [IRIRA in
Congress to harden their position on any potential changes to the law,

No Change in Standard, but Eliminate or Modify the Cap for All Cases Regardless
of Date Proceedlngs Initiated

Lffcet: Assumi,ng there is no change in the cancellation of removal nyles, some

pmporuon of ABC class members and Nicaraguans will meet the requirements for either
suspension or cancellation, Either they will have been placed in proceedings prior to
April 1, 1997, and mest the requirements of the old suspension of deportation law, or
they will meet the requirements of the new cancellation law because they will have been
in the United Stgtes continuously for ten years, show good moral character, and
demonstrate the requisite hardship o relatives who are United States citizens or lawful

‘permanent residénts. Approximately 25% of the ABC class members entered in 1987 or

f@oos
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earlier, meeting the threshold qualification (ten-year physical presence) of the new
caneellation rules. This number will increase ovet the course of processing the 4ABC
eases, especially if we adjudicate cases on a first in, first out basis. However, this change
would not benefit a significant number of ABC class membets and Nicaraguans who
cannot meet the cancellation standards'or are precluded from meeting the suspension
residency requirement because of the retroactive applicarion of the stop-time provision.

Pros: Eliminaton or modification of the quantitative cap on what are qualitative
decisions would be a positive step toward fairly providing relief and bringing the cap
more in line withithe numbers of individuals who may qualify for suspension of
deportation or cancellation of removal. This opnon is more equitable than the lottery
system descnbed above. ;
Cons: This opuon would not significantly help ABC class members and Nicaraguans. In
addition, Congress intentionally included the cap with the goal of restricting the number
of people who will have this relief available to them. The Administration would face
opposition to this proposal and would have 1o explain why the 4,000 nurmber is tao low,
espacially when stricter cancellation standards were deswned to limit the number of
grants. Like opnon number three, proposing this option could also jeopardize the success
of either option number one or two, as it could cause the principal supporters of the
TIRIRA in Congress 10 harden their position on any pntenual changes 1o the law, It will
heighten susplcwn that the DOJ will not cnforce the new t1ghter rules as Congress
intended. '

P S i al Immi

_In preliminary d:scussmns on the Hill regarding wransitional approaches for implementing the
new law, one proposal has been to have an enlarged cap offset by the legal immigration number.
This approach could be seen 10 conflict with the Administration’s often stated principle of
favoring lagal i 1mm1grants over those without legal status, mcludmﬂ those who overstayed their
legal status. | ..

While the INS has not dec1ded how it would want to see such an offset structured, If we

eventually have te make: 'such a recommendation, one method would be to reduce or eliminate

the diversity visa program. Under this program, 55,000 immigration slots per year are awagded
on 2 lottery basis 1o nationals of countries considered under-represented in the legal imunigration
strearn. This provision, enacted in 1990, is largely used by Irish, Poles, other Europeans,

Africans, and Japanese, In contrast to other legal immigretion categories, beneficiaries of the

diversity program need riot have any family ties in the United States or an offer of employment.

The djver sit}' program lacks the domestic constituency of the family reunitication and employer-

sponsored visas. However it must be stressed that even if we could obtain an agreement with

Immigration Subcommmce leadership on a particular offset, it is hkely that other parts of the

legal immigration could be re-apened by other Members and Senators Ther is why Chairman

Abraham and others are swrongly opposed to starting down this road
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There are also problems if unused employment-based visas are used. Slats taken from this
category would otherwise be made available to the preference category for spouses and
unmarried children of lawful permanent residents, thereby slowing progress of those on the
waiting list, already facing over three years® wait,

Based on current estimates, the options discussed above would require annual legal immmigration
offsets as follows: o

Option 1: 19,000 - 38,000; average over S years: 3,800 - 7,600 per year
Option 2: 38,000 - 76,000; average over 5 years: 7,600 - 15,200 per year
QOption 3: 119,000; average over S years: 23,800 per year

Option 4: Difficult to estimate

Resolving whether we eriter into adjustments on legal immigration, even if limited to the
diversity visa program, and presenting and passing whatever legislative changes are sought
necessitate active White House involvement along the lines of the final days of the 1996 bill, if
they are to be successful.
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Interim Dacision #3309

Before: Board En Bang: DUNNE, Vice-Chairman; HREILMAN, HOLMES,
HURWITZ, FILBPPU, COLE, and MATHCN, Board Members.
Dissenting Opinions: GUENDELSBERGER, Board Member, joined
by SCHMIDT, Chairman; VILLAGELIU, Board Membar; ROSENBERG,
Board Member; VACCA, Board Member.

HEILMAN, Board Member:

The respandent has timely appealed from that portion of the
Immigration Judge's decision denying her applications for asylum,
withholding of depertation, and suspension of deportation. The
appeal will be dismissed.

I. CONTINUQUS PHYSICAL PRESENCE AND THE ILLEGAL IMMIGRATION
REFORM AND IMMICRART RESPONSIBILITY ACT OF 1956

With respect to the respondent's claim for suspension of
deportation, the record reflects that the respondent arrived in the
United States on August 5, 1987, and that the Order to Show Cause
and Notjce of Hearing (Form I-221) was served on August 27, 1593,
less than 7 years later, The Immigration Judge's denilal of
suspension of deportation was based solely on the respondent’s
fallure to prove the requisite extreme hardship to herself.
Subsgequently, the Illegal Immigration Reform and Immigrant
Rasponsibility Act of 1996, enacted as Division C of the Departments
of Commerce, Justice, and State, and the Judiciary Appropriations
Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009, {(“"LIRIRA")},
was enacted on September 30, 19396. In Light of this Jegislation, we
must decide whether the respondent 8till has the 7 years of
continuous phyaical presence necessary to be eligible for sugpensicen
of deportation. In Other words, we muat determine whether, and if
30 to what extent, the reduirements_of the transitional rule for
aliens in proceedings, which is set forth in tha IIRIRA, apply to
the pending appeal of the denial of th;s respondent’s application
for suspension of deportation

By enacting the IIRIRA, Congress replaced the former suspension of
deportation relief with the new cancellation of removal. With these
amendments, Congress clearly intended to 1limit the categories ef

‘undocumented aliens eligible for such relief and to limit the

circumstancas under which any relief mey be granted. The genersl
effective date for implementing the IIRIRA amendments established
under section 309(a) of the IIRIRA, 110 Stat. at . 15 April 1,
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1997. Aliens placed in removal proceedings opn ar affer this date
face gene i standards to qualify for cancellation of
removal: a longer physajcal presence requirement; a more stringent
standard of hardship; and omission of consideration of hardship to
the allenz thamselves. See Swection 240A(b) of the Act (to he
codified at B U.5.C. § 1250a(b)). Section 240A(d) alsoc provides
special rulaes regarding termination and interruption of continuous
physical presenca, with the result that aliens seeking this relief
will faca more stringent continuous physical presence requirements.?

II. THE GENKRAL EFFECTIVE DATE UNDER SECTION 305 (a)
AND THE TRANSITION RULE UNDER SECTION 30%(e)

While establishing a general rule for the effective date of the
IIRIRA, the language utilized in section 30%(a) of the IJRIRA
indicates that exceptions to the general effective date provision
exlst in this secrion and elsevhere. More specifically, the general
rule for effective date provisions established in section 308(a) is
as follows:

2 ggetion 240A(d) of the-Act provides in pertinent part as follows:

SPECIAL RULES RELATING TO CONTINUQUS RESIDENCE OR
PHYSICAL PRESERCE.--

(1) TERMINATION OF CONTINUOUS PERIOD., -~ For
puxposes of this section, any period of
continuous physical presence jin the United States
shall be deemed to end when the allen is servad a
notice te appear under section 239(a) or when the
alien has committed an cffense referred to ln gsection
212(2) (2) that renders the alien inadmissible to the
United Stateaz under section 212(a) (2} or removable
from the Unlted States under section 237(s){(2) or.
237(a) (4), whichaver is earliest.

{2} TREATMENT OF CERTAIN BREAKS IN PRESENCE. =--
An 3alien shall be considered to have failed to
maintain continuecus physical presence in the United
States under subsectiocns (bl(l}) and (k) {2) if the
alien has departed from the United States for any
period in excess of 90 days or for any periods in the
aggregate exceeding 180 days.

rodq LL06 ¥T15 2028 62:-80
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Thus,

1997.

befora
below,

Sect

Section 23Q3(c) (1) is the geperal rule that the title ITI-A
smendments do not apply te aliens already in proceeding
as

Except as otherwlge nrovided in tghis ssctiop and
sactions  303(b) (2], 3oe(cy, 308{d)(2)(D),  oor
308(d) (5) of this division, this subtitle and the
amendments made by this subtitle shall take effect on
[Apzil 1, 1997) (in this title referred to as the
“title III-A effactive date”). {(Emphasle added.)

section 309{a) of IIRIRA refers to the existence in
cection 309 of exceptions to the general effective date of Aprl) 1,
Similarly, section 308(c)(l) also refers to the existence of
exceptions to lts general rule that the title III-A amendments do
not apply to aliens already in exclusion or deportation proceedings

april) 1, 1997. |Moreover, as will be further discussed

these exceptions to the section 303(sa) (1) genera) rule are
aot limired te transitien rules having effeet on April 1, 1897, but
also include Lransition rules having an garlier effective date,

c) (1l is 1l rule that tle JII-

eriginally enactad (i.e., with the “in proceedings

1I1-A effective date” language), it was clear that this rule was the

8. As
e title

general rule to apply beginning April 1, 1997, because one would not

know whether an alien was in proceedings “as af” that date until

April 1, 1997, arrived. This reading of section 309(c){l) was made

somevwhat less clear when a technical amendment revised the “as of”

language to “before”' -- because one can determine whether an alien

1 Saction 309(cy{l) of the IIRIRA provides:

TRANSITION FOR ALIENS IN PROCEEDINGS.--

the succeaeding provisions of thiz subsection,

(1) GENERAL RULE THAT NEW RULES DO NOT APPLY.--Sybject te

in the case of

an alien who is in exclusion or deportation proceedings as of
the title III-A effoctive date--
{A) the amendments made by this subtitle shall not apply,

and

shall continue te be conducted without regard teo

amendments.

(B) the proceedings (inéluaing jidicial review thereofl)

such

‘ Congrese passed a technical correction’ amending section 309(€) (3

of the

IIRIRA on Octeber 11, 1996, Extension of Stay in the United

{continued...)
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is in proceedings “before” April 1, 1997, without wailting until that
date. Obvigusly all of the cases prasently before the Immigration
Judges and this Board fall into this category. However, reading
gection 203(c) in its antirety, we cenclude that the section
309(c) (1) meparml rule ia still directed to aljiens in proceedings on
April 1, 1997.

Although there may be cother reasons to reach this conclusicn, the
most persuasive arises from the language of section 309(c)(3}). That
paragraph allows the Attorney General, “[iip the cagze described in
paragraph (1),” teo reinitliate certain proceedings under the IIRIRA.
The Attorney General could not do this (reinitiate these cases)

until the effective date of the IIRIRA. Given this faet and the.

nature of the reference in paragraph (3) to paragraph (l), e are
satisfied that the geparal rule in paragraph (l). still focuses
on the transition to take place on April 1, 1997, This reading of
the genaral rule is supported by the Jeint Explanatory Statement of
the Committee of Conference, which states: “Subsection (e} {of
saction 309) provides for the transition to new procedures in the
case of sn alien already in exclusion or deportaticn proceedings on
the effective date.” H.R. Rep. No. 104-2202, § 309,

1996 WL 563320 and 142 Cong. Rec. H10,841-02 (emphasis addéd)
{"Joint Explanatory SLatement")

Reaching this conclusion regarxding the scope ¢f section 309(ci(l).
howaver, does not in itself resoclve the question before us because
subsection (c) (1) provides that its general rule is “([s]ubject to
the succeeding paragraphs ef this gubsection.” And, the succeeding
paragraphs include not only rules that come into effact on Apri) 1,
1997, but other transition rules that came into effect before that
date. For axample, it is inarguable that aesction 309(c){4) is
clearly a transition provision that comes into effect prior to April
1, 1887, Thua, one cannot simply point to the fact that the section
308(c) (1) geners) rule pertains te what happens on the title III-A
effective date because the provision is gubiect to exceptions, some
ef which. are intended “to accelerate the implementation ¢f certain
of the reforms in title II1.” Sae 142 Cong. Rac. H12,293-0] (daily

" ed. Oct. 4, 1996) (comments of Rep. Smith).

Accordingly, the question before us is whether the exception
created in section 309(c) (5) is a transitien rule only having effect

‘{...continvad)
3tats for Nurses Act, Pub., L. No. 104-302, 110 3tat. 3656 (1398).
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on April 1, 1897 (as is thae case, for example, with sactions
309(c) (2) and {3)) ar whether section 309(c}{5) is a trensition rule
with en warlier effective date (as is the case, for example, with
section 3089(c) (4)} and ls intended to accelerate ftthe implementation
of & title 1III reform.

Section 309({c} (5) provides:

TRANSITIONAL RULE WITH REGARD TO SUSPENSION OF
DEFORTATION. == Paragraphs () and (2) of saection 240A(d)
of the Immigration and HNationality Act (relating to
continuous residence or physical presence) shall apply to
notices to appear issued before, on, or aftvar the date of
the aenactment of this Act.

We find that the natural reading of the ' language of section
309(c) (5) of the IIRIRA is that it is a provision akin to section
30%(ec) (4}, B transition rule intended to accelerate @ titla III
raform. Section 309{c){5) craates an exception to the general
effective date with regard tc suspension of deportation  for aliens
wlith pending depeortation proceedings and establishes a trangition
rule to be applied to such pending ceses. Section 305 (c¢) {5}, which

ig specifica)lly captioned as tha "Transition Rule With Regazrd to
Svepension of Deportation,” incorporiates pazagraphs (1) and (2) of
paction Z240A({d] of the Act relating to continuous residence or
physalecal presence and provides that these paragrephs "shall apply to
notices to appear issued before, on, or .after the date of the
enactment”™ of@ TIRIRA. In our view, particularly given the
additional limitation on suspension of deportation enacted in
section 309(c) (7) of the IIRIRA,® it would take a somewhat strained
reading of this language to concluda that it was not intended to
have immediate effect

* Saction 309(e¢){7) of the ITRIRA states:

LIMITATION ON SUSPENSION OF DEPORTATION.--The Attornay General
may not suspend the depertation and adjust the status under
section 244 of the Immigratien and Nationality Act of more
than 4,000 aliens in any fiscal year {beginning aftaer the date
of the enactmant of this Act). The previous sentence shall
apply regardless of when an alien applied for such suspensicn
and adjustment.
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We do not disagree with any interpretation of the IIRIRA insofer
az it recognizes the general effective date found in section 309(a)
of the IIRIAA for these amendmaents as April 1, 19397. 3Zee Astrerc v,
INS, Wo. 85=70557, 1996 WL 738828 (9th Cir. Dee. 30, 1996).°
Navertheless, in specifically mandating that the new rules in
amctions 240A(d) (1) and (2) of the Act apply to "notices to appear

dsaued bafors, on, or after the date of ﬁnng;%?g;." section
309{c) (3) carves out an exception toc the general effective date.

{Emphasis added.] 1t further requires applicatiocn cf the new rules
regarding terminaticn and interruption of continuous physiecal
precence of sections 240A({d) (1) and (2) (which are not otherwise
genarslly effective) to aliens with pending deportation proceedings

from the September 30, 1396, enactment date.

in the instant csse, the respondent was served with an Ordaer to
Show Cause initiating deportation proceedings on August 27, 1993,
before the IIRIRA's enactment on September 30, 1996, and deportation
proceedings are still pending. Thus, we must conslder the sffect,
if any, on her suspension application of sectiens 240A(d) (1) and
{2), aB triggered by section 309(c}{S) of the IIRIRA. In this case,
we find that there is no issue arising as to interruption of
continuous physical presence in the United States, Howewver, the
provision of section 240A(d)({l)] of the Act, which required
termination of continuous physical presence with the service of »
notice to appear, is not &5¢ readily resgoclved.

III. INTERFRETATION OF “NOTICE I0 APPREAR” IN
BECTION 308(c) (5) OF THE IIRIRA '

We do net find the gaeneral effective date of szection 240A of the
Act, which 4is established in section 309%({a} of the IIRIRA,
dispositive of the issue before us. Because the provisions of
section 240A{d) (1} and [2) are incorperated into section 303 (e¢) (3)
of the IIRIRA, it is the effective date of section 30%(c) (5}, a

“ We observe that in Astrarg, the United States Court of Appeals for
the . Ninth Circuit did not deal with the language of 3sectlon
309(e) (1) as amanded by the technical amendment. In additioen, the
court’s discugeion reads as though section 308(c) of the TIRIRA only
creptes transition rules to come jinto effect on the gsneral
effective date of April 1, 1997, and does not .acknowledge in its
opinlion that the exceptions to section 309(¢) include transition
rules that have an earlier effective date.
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transition rule of the IIRIRA, which we censider determinative.
Morecover, we note that section 308(c¢) (5) is not simply a rule
accelarating the effective date of paragraphs (1) and (2) of section
Z40A(d) of the Act; rather, it is a substantive tzensicion ruls with
regard to suspension of deportation that applies the “specia) rules”
enacted in sectlons 240A(d) (1) and (2) to notices tc appear issued
bafore, on, or after the date of enactment of the IIRIRA.

Section 240A{d) (1} of the Act provides, in pertinent part, that any
period of continuous residence or physical presence in the United
States will bas "deemed to and when the slien is served a notice to
appear under section 239(a).” Section 240A(d)(l) of the Act.
Section 303(c) (5) of tha IIRIRA applies this provisien to “notices
to appear” issued on,  before, or after the date of enactment. We
must thus determine whether the IIRIRA term, "notice to appear,"
utilizad in section 309(c) (5}, refers to a specific document or i3
B more genarsl term appllcable to other documents which "iniltiate”
proceedings. For an .allien to bhe currently in deportation
proceedings and thus trigger application of this trxansitional rxule,
the alien necessarily must have been served with an Ordex to Show
Cause, constituting written notice of such preceedings. Ses section
242B of the Act, B U.S.C. § 1252b (1994)., Up to the present tima,
all respendents (this respondent included) have been served with a
document Iinformally descrihed as agn “Order te Show Cause, ™ hut
formally titled an “Order to Show Cause and Notice of Hearing" (Form
I-221). This multi-page document orderxs 2 respeondent to "appear for
a hearing pefore an Immigration Judge” to answer allegations and
charges of deportability.

At the time deportatiecn proceedings were initiated against this
respondent, there was no szpecific decument knewn as a “Notice to
Appear.™ This term was first used in section 304 of tha IIRIRA

{creating the new section 239(a)(l) of the Act, ta be codified at -

8 U.8.€. § 122%(a){l)), which provides <that 4initiation of
proceedings for removal of an alien on or after April 1, 1997,
heging with sexvice of "written netice (in this section referred to
as 8 'notice te sppear')" and specifies the information to be
ineludaed in such notice.

We find upon consideration of the statutory language and
legislative history that an "Order to Show Cause and Neotice of
Hesring”™ and a "notice to appaar” 3re synonymeus terms as used in
sgction 309(c){5). We thus consider that service of an Order to
Show Cauge opereres to texminate an alien’s perlod of continuous
_physics) presence. Wa find In this case that such sexrvide occurred
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prier to the respondent’s acquisition of 7 years' continuous
physlcal presence in the United States. She is therefore unable to
satiasfy the physical presence requirement for eligibility fer
suspansion of deportation. ConsegQuently, we neced not consider
whether she has met the other statutory eligibility requirements for
suspension of deportation or whether such rellef would be warranted
in the axercise of discretion.

In reaching this conclusion, we have taken a number of factors into
secount. We note initially that if we found the term "notice .to
appear” to encompass only documents ldentified specifically using
that exact term., it would relste to removal proceedings initiated
after the date of enactment of the IIRIRA or to proceedings
convarted under section 308(c1{2). Such an interpretation would
render superfluous the language of section 309({c)(5) establishing
implementation of changes pertaining to physlical presence for these
in daportation proceedings during the transitional peried
between the September 30, 1896, enactment date and the April 1,
1987, general effective date. This conclusion necessarily follows
from the fact that no "notice to appear” could have existed to be
issued "bafore® "on" the date of enactment of the IJIRIRA.
Moreover; an alien made subject te the new IIRIRA procedures under
the provisions cof sections 309(c) (2} or {3) would no longer have an
spplication for suspension of deportation pending, which is the
subject of the section 309(c) {5) tranmsiticnal rule. It is » basic
rule of statutory construction that no provision of law should be

construed as rende:inq a word or clause svrplusage. See Kungys v,

Uniteq Starss, 485 U.S. 759 (1988); Colaurti v, Franklin, 439 U.S.
178 (1979); mummmm& 367 U.S. 302 (1961).

We also note that the Joint Explanatory Statement of the Committee
of Conference, accompanying the Conference Report on K.R. 2202,
makes clear that the rules under new sections 240A(d) {1l) and (2)

were intended to “apply to any notice to appear ({ 2
Lo Show Causg under current section 242A) iszsued-’after She date of

enactme?t." See Joint Explanatory Statement, supra, § 309 {(emphasis
asdded) .

? The “issued sfter the date of enactment” languesge in the Joint
Explanatory Statement conflicts with the ultimately enacted lanquage
of section 309(c){5}. This was the language of the engrossed House
bill that was before the Conferenca Committee that was revised,
apparently at the 1llth hour, to include the “before, on, ox” phrase,

{centinued...)
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It slso follows that in ardar for the section 30%(c) (S} exception
to the treansjitional rule in queation to have any independent meaning
at all, it must apply to aliens served with an Oxder to Show Cause
prior teo the date of enactment and not otherwise converted under

gubsections (c) (2) or {¢)(3). A stature 3hou € construad under
the assumptioh a ss intended it te have purpose and
meaningful effect. i e

Ana, 472 U.S. 237, 24% (1985): Sukton v, United Statas, 819 F.2d
1289, 1285 (5th Cir. 1987). 1In this case, we find it sufficient to

note that section 309(c)(5) of the IIRIRA expressly pertains to
sugpansion of deportation for aliens in proceedings during the
transitional period between the date of enactment and the general
effective dste of April 1, 1997. This section provides that the
regstrictions on physical presence bes implemented prior to other
restrictions. QSee Matter of De La Cruz, 20 IgN Dac. 346, 350 (BIA
1991}. We find the language of section 3083(c) (5} of the IIRIRA,
zeflacting application to notices to appear "before, on, or after
the enactment” of IIRIRA, to congtitute a directive ‘or 2upress
command from CongxesSs that it intended this pxovision re apply to
pending cases initiated prior to the date of enactment.

, 511 U.S. 244 (1994). Iin
addition, we emphasize that fundamental principles of statutory
construction mandate our reliance on the plain meaning of the
statute. We are requlred in our analysis teo ensure a consistent and
harmonicus interpretaticn nf the particular sectieon and the
statute as 2 whole.,

We can discern no substantive difference in the contents of thae
Order to S5Show Cause and its succezsor document, the Notice teo
Appear, that would mjlitate in favor of .2 contrary interpretation.
Moreover, we are not persusded that principles of statutory
constructicn require us to conclude that the reference Lo a "notice
to sppear under pection 239(a1" in sectien 240A({d) (1) of the Act
(emphasis added) should be read to restrict or guallfy the
description of the term "notice to appear” in section 3039{ec) (5).
Ingtead, we consider that the cited reference to section 239(as) doas
no more than identify the section of the Act in which the “notice to
appear” was initlally described. This language in section 240A(d)
would restrict its application to proceedings initiated with a
natice to appear under section 239(a) if thae substantjive section
309(c) (5) transitional rule had not been enacted. But, the

’(...continued)
vwhich greatly ezpanded the scope of section 309(c} (5).
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transitional rule, reqarding suspension of deportatioﬁ gives Chis
section 240A(d) (1) “speeial rule” broader application.

IV. LEGISLATIVE HISTORY

In view of the extent to which the dissent has focused on certain
aspects of legislative histary to buttress its arguments regarding
the affect of section 309(c) (5) of the IIRIRA, we include a few
additional observations about the legislation and congressional
intent. 1In making these observations, wa do not suggest that we
find reliance on the legislative history necessary due te the
prasence of statutory amhiguity. Rather, we merely wish to
illustrate that our interpretation of the plain meaning of the
logislation is supported by the legislative history. Similarly,
givan that gur construction of the legislation is based upon the
natural reading or plain meaning of the statute, we decline to
comme@nt on every aspect of the dissent’s raeasding of the specific
legislative history it cites. However, in so ‘doing, we do not
intend to suggest that we accept the dissent’s characterization or
reading of the legislative history cited.

We deo observe, however, that the IIRIRA resulted from the
reconclliation by the Conference Committee of differing Housa and
Senate bills on jmmigration reform. Both engrossed bilils before the
Conference Committee contiined restricticns on accruing residence or

. presaence in the United States for suspeniion of deportation

purpeges. In our view, the restrictions in both bills would have
resulted in immediately effective reforms. The relevant amandmants
in the Senata Bill would have taken effect “on the date of
enactment” and would have applied “to all mliens uvpon whom an order
toe show cause is served on or after the date of enactment of the
Rct.”“ §See 142 Cong. Rec. S4196-03, § 150(d) (daily ed. Rpr. 25,
1996), available $n 1996 WL 19930B. The relevant provision in the
House bill would have applied the restrictions “teo notices teo
appear issued after the- date of enactmant of the Act.” 142 Cong.
Rec. H23278-05, § 309(c) (5} (daily ed. Mar. 19, 19%6), awvajlable in
1986 WL 120181. And, the Conference Report made clear this
provision would apply to “any notice to appear (including an Order
to Show Cause under current section 242A) issued after the date of

.anactment of this Act.” H.R. Rep. Ne. 104-469(I), & 309 (19%96),

avallable in 1996 WL 168955 (emphasis added): gee algo Joint

Explanatory Starement, gunRza, § 309. While the scepe of this reform
was vastly expanded by the last minute inelusion of the “befere, on,
or” language intec section 309(c) (5} of the House bill (to which the

11
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-Senate receded), we do not 3ee how the addition of this mars

restrictive language could he viewed as intending to transform the
character of section 309{c) {5} into 3 transitional rule that was not
intended to have immadiate effect.

Moreover, we point out that the immigration raforms in question
were motiveted by a desire to remove the incentive for aliena to
prolong their casas by ending the accrual cf time in residence for
suspension of deportation when doportation proceedings were
commencad. Tha Jleglslative history reflects that Congress was
displeased with the ability of sliens to protract tha deportatien
hearing procaess and thereby acerue time that could be counted toward
satisfaction of the continuous physical presence requlrement.. Sasg
H.R. Rep. No. 104-463(I) (1996}, Available in 1996 WL 168955, at 330
{nating that “[sluspensien of deportation is eften abused by alians
zgeking to delay proceedings until 7 years have accruedl,] .
even after they have been placed in deportation proceedings”). This
dissaticfaction evidently led Congress to direct that the accrual of

gualifying time would stop with the issyance of the notice to .

appeAar. See KH.R. Rep. No. 104-872 (1%97), gaxailable in 1997
WL 35288, at 260 (noting that reforms in the IIRIRA’s vitle IIT
included ending the “accruzl of time-in-residence on the date an
alien 3is placed intoc removal proceedings, thus removing the
incentive for aliens to prolong their cases in the hope of remaining
in the U.5. long enough teo be eligible for relisf”).

Viawing these twe fmctors in combination reinforces our readlng of
the statuteory language., The 6-month generxal delayasd effective date
for the IIRIRA is & significant pericd during which time can accrue
toward eligibility as to scme aliens in proceedings on the date of
enactment or placed in proceedings sheortly thereafrer. And, in view
of our determination that an Order to Shew Cause amounts te a notice
to appear, regerdless of when it was iessued, it is not sppasrent why
Congress vould want some aliens tec continue to accrue time for
eligibility purposes (and others tc remain eligible) ‘during a 6-
month delayed effective date period, whan Cengress had already taken
the significant stap of directing that these particular new rules
would apply to o)ld cages. In other words, Congress could not know
which aliens might come up for finel adjudications during the 6=

month delayed effactive date. Due to its displeasure with. the old

rules respecting accrual of time, Congress decided to apply the new
rules to previocusly initliated cases, eliminating the ability of
aliens to qualify for zralief. Congress evidantly saw this
particular problem of time accrual to be significant enough to
warrant an exception to its general rule thet the new law would not

12
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apply to cases initiated under the old law. Given the intent of
Congress to corrxect theiproblem to this degree, it makes Jlittle
senge Lo construe the legislation in 2 way that weuld neverthelass
perpetuate the very prohlem Congress sought to correct, evan if only
for the 6-month delayed affective date perioed and aven if only for
the random subset of aliens fortunate enough to obtain some final
merits ruling during that period.

In summary, we have examined the legislative history overall and
find that on balance cur reading of the statutory language of
section 309(c)(5) is consistent with the generally restrictive
legislative intent -- an intent to termminate immediately the accrual
of time-in-rasidence for suspension gliglbility by aencompassing
aliens in procaeedings before the date of the IIRIRA's enactment. We
therefore find that under the provisions of section 240A(d) (1) of
the Immigration and Nationality Act added by the senactment of
the IIRIRA, 235 applied in the section 309(c) (%) transitional rule,
tha Oxder to Show Cause must be deemed to end the period of
continuous physical presence on August 27, 1853, the date it was
served, prior to this respondent’s acguisition ¢f the requisite 7
years. Thus, the respendent in the instant case is unable to
satlsfy the statutory physical presence reguirement now in effect,
Because we f£ind the lack of requisite physica) presence dispositive
in terms of eligibllity for suspensicn, we need not consider whethex
she has met the other requirements for suspension of deportation
eligibllity. :

V. ASYLUM AND WITHHOLDING OF DEPORTATION

We find no merit in the:respondent’'s assertien on appeal that the
Immigration Judge erred in denying her applications for asylum and
withholding of deportation because she was persecuted when she, as
a teacher in Nicaragua, refused to be forced to indoctrinate
students with Marxist ideolegy. The Immigration Judge's dgnial of
the respondent'e persecution claim is well supported by the record.
The respondent tastlfiedithat she worked as a2 teacher in Nicaragua
for 20 years; that the educational system changed completely such
that 4if "one did not participate” with the army one would have a
"great problem” which she did not further describe; that she
voluntarily regigned from her job because of "pressuras"; that she
was nevey detained or threatened by the Sandinistag:; and that. she
feels her "life would end* if she raturned to Nicaragua because she
has no money or family thera. She reported only that before the
Sandinistas came to power she was threatened by a "group of young

13
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people” in the street. She made no mention in her testimony of
being s member ¢f any organization or group, nor did she refar to
having been arrested, interrogated, convicted or sentenced, or
impriscened in her home country. The respondent has not met her
burden of proving that she has a well~-founded fear of persecution in
Nicaragua and a fortiori she has failed teo satisfy the higher
standard for withholding of deportaticn based on one of the five
statutory grounds of race, religion, nationality, membership in 2z
particular social group, or political epinien. Sep sections
101{a) (42) (n),  208(a), 243(h) of the Act, 8 U.s5.c.
§§8 1101(a) (42) (A), 1158(a), 1253(h) (1994); INS v, Elias-2acarias,
502 U.5. 478 (1992); IN3S v, Cardoza-Fongecs, 480 U.S5. 42]1 (1987);
INS v. Stevig, 467 U.S. 407 (1984); Matter of Fuentgs, 19 I&N Dec.
658 (BIA.19849); Matter of Moghaxrrabi, 19 I&N Dec. 439 (BIA 1987).

Accordingly, the appeal will be dismissed.
QORDER: The appeazl is dismissed.

—

2% W

FOR THE BOARD

DISSENTING OPINION: John Guendelsberger, Beard Member, in which
Psul W. Schmidt, Chairman, joined.

I respectfully dissgent.

I. FACTS

The respondent in thls case is a 5Sl-year-old single women from
Nicaragua who came to the United Stataes in April 1987 on a tourist
visa and remained beyond the period of authorized stay. She was
servad with an Oxrder to 3hew Cause in August 1993. Ar 3 hearing
before an Immigration Judge held on Avgust 17, 1394, the respondent
presented claims for assylum and suspension cf deportation. The
Immigration Judge found that the respondent had satisfied the 7-year
physical presence requirement for eligibilivy for suspension of
deportation. He found, however, that although she had health
problems invelving her kidneys, the condition complained of was not
serlous encugh to amount to extreme hardship for suspension of
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deportation. The Immigration Judge alse found that the raespondent
had not shown eliqgilbility for asylum or withholding of deportation.

The respondent filed an appasl of the Immigration Judge’s decision
on. ARugust 26, 1994. In her appeal, the respondent challenges the
denial of asylum, withholding of deportation, and suspension of
deportation. The only issue raised on appeal concerning suspencion
of deportation is the gquestion of extreme hardship. :

On September 30, 1996, over 2 years after the respondent’s appeal,
the Illegal Immigration Reform and Immigrant Responsibility Act
("IIRIRA”) was enacted.! Although not raised in this case, the
Immigration and Naturalization Service has argued in other cases
that the provisions of sgction 240A(d) of the Act (to be codified at
B U.5.C. § 1230a(d)), which were enacted by the IIRIRA, should be
applied retroactively. |Notably, the instant case is net one in
which the Immigration Judge adjudicated the issye .of physical
presence after the enactment of the IIRIRA. The Immigration Judge's
determination was made in 1994. Thus the actual issues raised on
sppeal in this case have been eclipsed by a quéstion of
applicability of recent legislation to an issue thav:all parties
considered resolved over 2 years age. This dissant addresses the
issue of applicability of the IIRIRA provisions teo tha instant
appeal. : .

II. ISSUE

The i=sue in this case is whather section 309(c) (5) of the IIRIRA,
110 Stat. at +  #lters the general effective date provision in
section 30%(a) for new =ection 240A(d). All agree that section
309(c) {5) excepts section 240A(d) of the Act from the genexal rule
in section 30%{c)(l) that IIRIRA rtitle IZI-A provislions are
inapplicable to cases pending on April 1, 1997. The. question is
whether section 309(c) (5) applies as of the sectlion 309(a} general
effective date, April 1, 1997, or on the date of enactment,
Saptember, 30, 1996. :

! The IIRIRAR was enacted as Division C of the Dgpartments of
Commerce, Justice, and State, and the Judiciary Appropriations Act
for 1997, Pub. L. Wo, 104-208, 110 Stat. 3009, {("ITRIRA"} on
September 30, 19896, :

15
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IIIf OVEFYIEW

The majority reads section 30%(e) (5) to counter both the section
309(a) deneral effective date and the 309(:)(1) general, rule of
nenapplicability. In reaching this conclusion the majority reaseons
that Congress generally intended to limit:suspension of depertatijon
and that a “natural reading” of section 305{c)(5) calls for a
restrictive intarpretation. | The majority fails to consider the

placement and purpose of :section 309({e) (5} in the general structure
of tha section 305 effective date and t:ansitiou rulas and ignoreas
the relevant legislative history. As one of six exceprions to the
general rule of nonapplicability in section 30%(c)(l), the more

“natural reading” of section 309(c) (5) is that it is an exception to
the nonapplicability rule contained in saction 309(¢)(1). Whan
section 309(c) (S) is read with: regard to its place in the framework
of section 309 and in light of .its legislative histeory, it cannot be
applied to any pending cases until after April, 1, 1997, the IIRIRA
title ITI-A effective date.?

In this case, the respondant applied for suspension of deportatien

undaer the existing eligibility rules, submitted her evidence and met

her burden of procf as tc 7 years of continuous physica] presence in
1994, Now, after having adjudicated :the continuous physical
presence regquirement, the rules have baen changed and the Service
seeks to relitigate the issue &f continucus physical presence. This
case falls sguarely withip the situstionidescribed in

, 511 U.s. 244, 114 5. Ct. 1483, 14%9 (1994), in
which legiglation “attsches 'new legal' conseguences to events
completed before its enactment.” Legislation which has such an
effect may not be applied zetraaczively in the sbsence of a clear
statutory directiva. Id.  :Although the directive in section
308{c) (5} clearly alters the :general rule of nonapplicability in
section 30S%(c}{l), it doas not change the effective date of section
240A(d) or any other provisions of the IIRIRA, Under such
circumstances, Landaraf requires that the general effective date,
April 1, 1997, control :the applicability of new Jlegislation to
“events completed before: its enactment.” ;

2 Az peointed out in. the dissenting opinion of Board Member
Villagelliu, even after April:l, 1997, there are certain pending
cases which may not be affected by the section 240A(d) (1) directive,
i.e., these pending cases which have net been initiated by a “notice
Lo appesr under section 23%{a).” ‘
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IV. THE NEW PROVISIONE OF THE IIRIRA

While thils case was pending on sppeal, the enactment of the IIRIRA
created new provisions which will eventually replace the suspension
of deportation provisions in section 244 (a} of the Immigration and
Nationslity Act, 8 U.S.C. § 1254 (a) (1994), with 8 procedure to be
known as cancellation of removal and adjustment of status.? Seg
section 304 of the IIRIRA, 110 S5tar. at . The requirements for
canecellation of removal and adjustment of status for nchpermangnt
regsidents are patterned after theose for suspansiocn @f deportation
but contalin heightened eligibility thresholds.®

Section 304 of the ITRIRA contains provisions which will limit the
cumulation of time towaxd the physical presence requirement in the
new procedure for cancellation of removal. See sections 240A(d) (1),
(2 of the hAect. In particular, section 240A(d) (1) provides that
“{f)or purposas of this sectlon, any period of continuous residence

or coptinuous physical presence in the United Staves shall be deemad

3 Among other changes, tha new law merges exclusjon and
deportation procedure into 2 new set of procedures to be known as
removal ‘proceedings which will he initiated by 2 “notice to appear”
pursuant to new section 239(a) of the Act (to be codified at 8
u.s.C. § 1229%(a)}. Suspension of daportation will he gradually
phased out under the IIRIRA and replaced with a form of relief from
deportation to be known 3as cancellation of removel and adjustment af
status. The provisions for cancellation of removal and adjustment
of status do not apply to cases pending as of April 1, 1997, unless
the Attorney General elects to exercise one of the two opticns
described 1in IIRIRA sactions 309(c)(2) or (3). Spe saction
309(c) (1) of the JIRIRA.

' The requiremant for continuous physical presence is incrgased
from 7 yeaxs to 10 years:; the showing of hardship is elavated from
“extreme” to “exceptional and extremely unusual”; and hardship to
the alien is eliminated from conaideration. Compare section 244 (a)
of the Act with new section 240A(b} (1).
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2381a).” (Emphasis added.)?

The majority £inds that this limitatien in section 240A(d) (1}
applies to the instant case. The majority reachas jts conclusion by
focusing vpon language in ITIRIRA saction 309(c) (5) whiech states:

Paragraphs (1) and (2) of section 240A(d) of the
Immigration and Nationelity Act (relating te continuous
residence or physical presence) shall apply to notices to
appear Iiseued befeore, on, or aftar the date of the
enectment of this Act.

If section 309(c) (5) is read in isolation, its “before, on, or sftex
the date of enactmant” Jlanguage may suggest that section 309(c) (5)
applies to any case pending after the JTIRIRA'Ss Septembar 30, 1956,
anactment date. Bafore jumping te such a conclusion, however,
there is a threshold guestion as to the effective date of section
30%(c) (5) itself. This guestion must be answerad by considering the
language snd place ¢f gection-309(c) (5} in the owveral) structure of
the .section 309 offective date snd transition rulas. See K Mart
Qorp, v, Cartier JIpnc,, 486 U.5. 281, 291 (1989) (helding that
construction of language which takes inte account the design of the
gtatute as & whole is preferred).

V. STRUCTURAL ANALYSIS OF BECTION 305 OF THE IIRIRA
ITRIRA's asection 309 provides a complex fLramework of effective
dates and transition rules. Examination ¢f section 3092 reveals two
benchmarks concerning the phasing-in of the various provisions of
title IIl-A:
1. The general effective dete in section 30%(a): April 1, 1957;

2. A general rule of nonapplicability in section 309(c)(l): Even

afrter April 1, 1987, new rules do not apply to cases that were

pending on the effective data.

® Saeetion 240Ald) (1) also deems continucus physical presance te
have ended upon the commission of specified offenses. Saction
240A(d) (2) provides that breaks in physical presence “in excess of
80 daye or for any perieds. in the aggregate exceeding 180 days” will
interrupt continuous physical presence,
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The mejority ignores the significance .of the secend benchmark in
analyzing the language of sectiom 309{c)(5). Az explained belnw,
saction 309(c)(S) s3ets forth an exceptlon only toc the second
benchmark and is inapplicable to any pendinq cases until the general
effective date of the Act.

A. Tha General Effactive Data;in Seaction 3058(a).

The general rule for the effective -date of IIRTRA sections 301
through 309 is established in section 309(a}, as follows:

Except as provided in this gection and sections 303 (b} (2),
306(c), 308({d) (2)(D), or 30B{d) (5) of this division, thip subtitle
and the amendments made kv this subtigle shall take efifect on
{Aapril 1, 18971 (in this title refexrxed te as the "title III-A
affective date”).

Section 309(s) of the IIRIRA (amphasip: added).
This overarching effective date provision in secrion 309(a) applies
te all of the amendments contained in IIRIRA section 304, including
the new rules for centinucus physical presence in soction 240A(d) of
the Act. ‘ :

B. Tho Ganaral Rule of Inapplicability in Section 309(c) (1).

The transition rules for the new IIRIRA provisions are ceontasined

in section. 309(c). Section 309(c) contains a general rule of
inapplicability in paragreph (1) and » number of exceptions to that
rule in paragraphs (2} through (7). The general rule of

inspplicability 1in section 309(c){l) of the IIRIRA provides as
follows:

GENERAL RULE THAT NEW ROLES DO NOT AP?tY. -
of this subsecticn, in the case of an alien
who is in exclusion or deportation procnedings before {April 1,
1997,1--
{A) the amendmants made by this subtitle shall pet apply, and
(B) the proceedings . . . ghall_coptinye %o be conducregd
without regard to such amendments, .

Section 309({c) (1) of the IIRIRA {emphasis added). Thus the general
rule of inapplicability containad in secticn 309(c){l) is that any
alien in deportation procesdings pafore April 1, 1837, qilk continue
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to have the benefit of the rules for section 244{3) suspension of

deportation gyen.affer.the April 1. 21937, aeffective datg.

After April 1, 1997, there will be a two-track system of relief
from deportation. Aliens in deportation proceedings prieor rto
April 1, 1937, will continue to be eligible for suspension of
depertation under the requirements now contained in sectien 244(a)
of the Act. Aliens placed in deportation proceedings after April 1,
1997, will be subject o the elevated eligibility requirements of
cancallation of removal and adjustment of status in new section
240A(bi. As discussed in Board Member Villagellu’s dissent, the
Attorney General may, after April 1, 1997, elect to apply the new
procedures of IIRIRA title 11I-A Lo cases vwhich were initiated prior
to April 1, 1597. See jgection 309(c) (2} of the IIRIRA, which
diracts that in such circumstances the previously issued Order to
Show Cause shall be “valid as if provided under section 239 of such

Act . "

C. Exoeptions to tha Saction 30%9(e) {1} General Rule of
Inspplicability in Paragraphs (2)-(7).

Paragraphs (2] through {7} of section 309(c) spell out exceptiocna
to the general rule Iin section 309(¢) (L) that the new IIRIRA

provisions are inapplicable even after April 1, 1997, to aliens in

proceadings bafore April 1, 1997. Paragraphs {2} and (3) afferd
the Attorney General the option to elect to proceed under the new
cancellation of removal provisiona of the IIRIRA in specified casaes.
Paragraph (4) addresses judiclal review of exclusion and deportation

proceedings. Paregraph (5) addresses suspension of deportation.

cages. Paragrsph (6) addresses a new exclusion provision as applied
to family unity cases. Paragraph (7} refers to ¢eilings on grants
of suapencion of deportation in sny one fiscel year.

As discussed apova, the language of section 309(ec) (5) counters the
general rule of inapplicability in section 309{¢){1l)}. The haeart of
the issue in this case is whether section 303(¢c) (5) also alrtexs the
general effactive date in section 309(a)}.

D. The Reach of IIRIRA Saction 30%(e) (§).
Some of the paragraphs of section 308{c) address events occurring
pricr to April 1, 19%87. Section 309(c) (4), for example, explicitly

refers to cases in which “a fina) order of exclusion or deportation
is entered more than 30 days after the date of the enactment of this
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Act.”® Other paragraphs, such as (2), (3), and (6), apply only to
svents occurring after April 1, 1997. The Attorney General cption
te elect to apply new procedures in paragraph (2} is! explicitly
limjited tc casas in whichtan*evidentiary hearing “has not cocmmenced
as of the title III-A effective date.” Simllarly, under paragraph
{3), the Atrorney General’ option to initiate new procesddings could
not occur before the provisions for thase proceedings take effect on
April 1, 1997, Likewise, 'under paragraph (6), the new family unity
axception to 3 new excanion provision has no appl;cability until
April 1, 1397.

Unlike the paragraphs  described above, section 309(c)(5) is
ambiguous as te whether it applies from the effective date or the
enactment date. We know. that smection 309(c} (5) counters the
genera) . rule of inappliecability in saection 309(c)(l) that
proceedings undarway before April 1, 1997, “shall gontinum to he
gonductad without regard to (ITRIRA title III-A] amendments.”
(Emphasis added.) The critical issue is whether saction 308(c) (5)
also countermands the sectlon 309(a) general effective date. The
majority attzibutes a double effect to section 309{c) ({5} so that it
changes not only the. saction 309(c)(l) general rule of
inapplicability, hut also the genersl ecffective date in section
30%¢{a). The unresolved ambiguity presented by the ilanguage of
section 308(c)(5) 4is whether it - counters the section 309(3)
effoctive date a3 well - a3 the section 308(c}(l} rule of
inapplicability. o

Had- Congress intended section 303(c) (5] te alter 'the general
effactive date a5 well as- the general transition rule, jt could have
clearly so directed. See, .for example, IIRIRA section 348 (b)
which, in amending section 212(h]) of the Act, provides:

The amendment made by subsecticn (3) [A] shall be affective
en_the date of the spnactment of thiz Act and [B] shall
apply in the case of any alien who 13 in exclusion or
deportation procaedinqa ag of such date unless'a final

" It should be noted that section 309(c){4) imstructs as to the
applicability of provisions of the Immigration and Nationality Act
in effect prior to passaga of the IIRIRA in the case of: final) orders
enterad more thanp 30 days after the date of the enactment of the
IIRIRA. Thus, section 309(c)(4) does not modify the effective date
ef any provisions of the IIRIRA relating to judliciszl review.

2%
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administrative order in such proceedings has been entered
as of such date,

Saction 34B(b} of the IIRIRA, 110 Stat. at (emphasis added).
Clauvge A of section 348 explicitly statgs the effective date,
Clause B of section 348 speclfies which cases are affected on tha
effective date. Notably, sectlion 309(c){5) lacks a Clause A
specifying an effective date. 1t contains only the Clausg B
inetructionh ag to which cases are affecred on the general effective
date of the Aest. Had Congress intended to alter the genaral
effective date in section 309(c)(3), it could have followed the

pattern used Ln section 348, and section 309(c) (5) vould have read:’

Paragraphs (1} and (2) of section 240A{(d] of the
Immigration and Nationality Aect (relating to continuous
residence or physical presence) [A] shall be offective on
the date of spactment gnd .(B} shall apply to notices to
appear 1issued before, on, or after the date of the
enactment of this Act.

RBecause of the omission of the ahove-emphasized language f£rom
ssction 309(c) (%), the general effective date of section 309(a) is
not countermanded by the language of section 309(c)(5). See also
the directives in section 308{d) (2) (), “effective upon enactment of
this Act” and in sectieon 30B(d) (5), “{e]ffective as of the date of
the enactment of the Anviterrorilsm and Effective Death: Penalty Act
of 1936.” The omission of such plain language in section 303(c) (5)
negates the majority claim ¢that this section alters the general
efifective date in section 309({a},

The majority claims that the “before, on, or after the date of
enactment” clavse in section 309(c) (5) would have no purpose were it
not meant to alter the general effective date in section 308(a}.
But in making this statement, the majority overlooks or ignorxes the
diractives in seécticons 303%(c) {1)(A) and (B) that none of the new
suspansion rulaes shall apply even after the general effective datg,
rpril 1, 1997. Thus, section 309(c)(3) is not surplusage. It
counters the general rules of sactions 309(c)(l} (A) and (B) in cases
in which deportation proceadings ware commenced before, and remain
pending after, April 1, 1997,

Far these reasans, section 240A(d} is nor effactive unti) April 1,
1997, and saction 309(c)(5) does not apply to suspensioen
applications which are consldered prior te April 1, 13997,
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VI. LEGISLATIVE HISTORY

B3 originally enactad, the general transition rule in section
309(c) (1) applied “to the case of an alien who i3 in exclusion or
deportation proceedings g8 gf the title: III-A effective date.”
{Emphasis added.) Elevan days afrer the IIRIRA’'s enactmant, &
technical amendment struck and replaced the term “as of” with the
term “before.” [Seg Extension of Stay in the United States fox
Nugses Act, Pub. L. No. 104-302, § 2, 110 Stat. 3656 {1996).

It was clear under the unamended version of sectien 309(c)(l}),
that section 309(c) (5) applied only after April I, 1937, bacause one
would not know whether an alien was in proceedings “as of” that date
until April 1, 1997, arrived. This being so, the majority’s
position can stand only if the technical amendment, enacted on
Qcteber 11, 1997, was meant to bring forwerd the section 30%(¢) (%)
affective date from April 1, 1897, to the: date of anactment of tha
IIRIRA, September 30, 1996. The majority has failed to demonstrate
such an intent and the legislative history indicates otherwise.

Thae legisletive history of the technical amendment strongly
suggests that it was not meant o altar the April 1, 1997, effective
date for section 303(c) (3) established in the IIRIRA. 1In explaining
the technical amendment, Representative Lamar Smith, Chairman of the
Subcommittee on Immigration and Claims: of the House Judiciary
Committee, noted that the “gs_gnf the effective date" language in
IIPIAA section 309{c) (1) conflicted with: the reference in section
303(c) (4) to cases in which final orders were rendered “30 days
after the date of the gnactment,” thus delaying the prohibition of
judicial review in such cases until after titrle III's genezal
effactive date. 142 Cong. Rec. H12,293-01; (daily ed. Oct. 4, 1396,
ayailaple in 1996 WL 565773 (statement :0f Rep. Smith) (emphasis
added) . .

Representative Smith stressed that it “was the clear intent of the
conferees that, a3 a ageneral matiex, the full package of changes
made by this part of title III [a]ffect those cases filaed ip court
after the enactment of the new law, leaving <ages alreadv pending
pefore the courts ro continue upder exizting law, Id, (emphasis
added). Aftaer noting that some reforms 'in title TIl were to be
“accalerate{d),” Representative Smith referred specifically to
sectien 302({c)(4) which “calls for sccelerated implementation of
some of the reforms made in section 306 regarding judicial raview.”

Id., There is ne mention of secticen 309(c)(5) Or changes to rules,

for suspansien of deportation.
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not he presumed in the sbsence of “clgar intent” by Congress.
Landgraf, 114 S.Ct. at 1497, 1501. As the Court noted, “([C}lear
intent assvres that Congress itself has affirmatively considered the
potential 'unfairness of retroactivel application and detarmined that
it i1s an acceptable price to pay for the countervailing benefits.”
Id, st 1501

A statute has retroactive gffect v'chen “the new provision attaches
new legal conseguences to events completed before its enactmant.”
id. at 1499, In such a situation, it is not anough to sesaxch for a
reasonable construction, or a construction consistent with the
percelved restrictive goals of tha legislation, or with s “natural
reading.” The application of the now rules in section 240A{d) to
this case would alter the deterzmination made months before the
enactment of the IIRIRA that thé respondent in this case had
satisfied the eligibility requirement for centinuous physical
presence for suspansion of deportation.

, .

Here we have clear language setting an effective date on April 1,
1987, Under the ruling in Landgraf, the general effective date in
sectioen 309(s) can only be drawd forward by a clear and plein
axpression of congressional intent to do so. In the absence of
clear language advancing the effective date, the general effective
date of sectien 309(3) must be appliad.,

In addition to the presumption:of nonretroactivity, this case
inveolvas the question of daportatidn, an area in which doubts as to
the effective date of section 309(c) (S) are to be construed in
fevor of the alien to take effect on the IIRIRA’S general effective
date. See INS v, Errico, 385 QS 214, 225 (1966) (construing
section 241(£) of the Act, 8 U.S.C.; § 1251(f) (1366), and indiceting
that doubts as to the correct construction of the statute should bs
rosolved in the alien’s favor even when interpreting provisions
ralated to rellef from deportation): gae alsp INS v. Cardoza=
Egngeca., 480 U.5. 421, 449 (1987) (noting ¢the “longstanding
principle of construing any lingdring ambiguities in deportation
atatutes in favor of the alien”); 'Eqng Haw Tan y. Phelan, 333 0.5.
6, 10 (1948) (stating that any doubts regarding the censtruction of
the Act are to be resolved in the allen’s favor); Hatter of Tiwari,
19 I&N Dec. B75 (BIA 1989}.
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VIII. THE PFEDERAL CIRCUIT COURT DECISIONS

Two federal circuit courts have recently rendered decisions in
cases construing the effective date and transition rules of IIRIRA
section 309. Both dacisions have ruldd that broad language altering
the section 309(¢) (1) rule of nonapplicability of the IIRIRA rules
to pending cases did not medify the genezal effective date provision
in section 305{a). ]

The United States Court of Appeals for the Ninth Cixcult has
diraectly addressed the issue presented in thils case and held that
under sectlon 309(c)(51. section 240A(d) of the Act has no effect
until April 1, 1997.  Astrezo v, INS, No. 95-70557, 1996 WL 738828
{(9th Cir. Pec. 20, 1896). The court in Astrern reasoned that the
fact thst under section 303(¢) (5} the “new requirements may apply
zatroactively to trigger cutoff dates based on notices to appear
isgued pxior to April 1, 1997, does:not change the effective date
itself.” Id, at *2. In other ‘words, section 30%(c){5) is
retroactive from the point in t;me that provision takes effact,
i.e., April 1, 1997. :

Similarly the United States Court of BAppeals for the Seventh
Circult recently addressed the gquestion whether IIRIRA section
306(c), 110 Stat. at . changed the effective date provision in
gection 309(a) as well as the genaral rule of inapplicability in
section 309(e}(l). Lalani y. Paerzyman, MNo. 96-2498, 1997 WL 24520
{(7¢ch Cir. Jan. 23, 1997). :

Lalani involved an appeal from a dlstxict court decision vpholding
8 district director’s denial of a raquest for voluntary departure,
The issue was whether the IIRIRA'E new limit on court review
enacted as section 242(g) of the Act (to be codified 3t 8 U.S5.C.
§ 1252(qg)} takes effect on the date of enactment or on the effective
date. 1In regard to applicabllity of:section 242(g), IIRIRA section
306 (c) provided that the section should apply “without limitation to
claims arising frem all past, pending, ox future exclusien,
deportation, or remeval proceedings under such Act.” {Emphacis
added.} K

The Immigration and WNaturalization Service argued that this
language in section 306(c) made: seaction 242(g) immediately
applicable fram the date of enactment, thus divesting the courts of
jurisdiction over certain forms of litigation. The Seventh Circuit
rejected the Sexvice reading, and held that section 242(g} takes
effect on April 1, 1997, according te the ganeral effective date
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provision in section 309{a}. 1In eeo finding, the court reasnned rhat
the reference to subsection {g] in section 306({c) "is meant only to
provide sn excecption 'g general prineciple of non-
retroactivity, 5o that whan IIRIRA comes iole e¢ffect en April 1,
1997, opubeection (g) will apply retrnactivaly, unlike the other
subgeccioens.” Lalanl v. Perrvman, 3uprza, 1927 WL 24520, at *2
{emphasis addad),

Notably, Lalani uses the same structural appreach to interpreting
pections 309(a) and (c] as doea the Winth Circult Court of Appaeals
in Astrerg. The court in Lalani also relied upoh the presumpitloun
sgainst advancing the gencral cffestiva data in the absance of claar
language when “the new provision attachas new legal conseguances to

- events completad before its snactment.”

Breducts, supra, at 1499.

Unfortunately, the majJority decision In this case creates a
rationwida split in the treatmant nf applicants for suspension ot
deportation in pendingy deportaticn cases. In the ¥Winth Cirecuit,
and likaly in the Ssventh Circuit, the courts have recognized that
section 309(c})(5) cannot be interpreted to take cffect prier te
April 1, 1887. Without better reasons than those expressad in the
msjority decisien, thie Beord should not raach 3 raesult which
impores  an  aearlier aettective data in other Jurlsdictluns
nationwide,

IX. CONCLUSION

tor the reasons stated abuve, Lhe provisions of IINIMA osection
240A(d} chould not apply ta the continuous physical presence
determination in thia case. This Board should, thecrefore, review
the iassue of extrema hardship raised on appeal.®

tesnidnl

John Guendelsbergar
Bnard Membar

' 1 agree with the views cupressed in the dissents of RAnard Membars
Villageliv and Rosenberq.
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DISSENTING OPTNION: Gustave D. Villageliu, Board Member

1 respectfiully disgent. While I fully agzxee with the dissent of
Board Member Guendelsbarger, as to the statutery scheme of section
309(e) of the Illegal Immigration Reform and TImmigrant
Reapeonsibillity Act of 1996, enacted as Division € of the Departments
of Commerce, Justice, and State, and the Judiciary Appropriations
Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009, (“ITRIRA™)
and its effective date, I write soparately te emphasize two points
on vwhich I disagree with the majozity’s conclusicna.

Cne, the interruption of continuous physical presence applies only
when an 3lien is placed in romoval proceedings and sesks
cancellation of -such removal under: the new procedures. ' Two, the
language “notice to appear issued before, on, and after enactment”
relied vpon by the majority le merely a jurisdictional provision
precluding jurisdictional challengaes when an alien is placed underx
the new removal procaedures by either the notice initiating such
removal proceedings under saction 239(a) o©of tha Tmmigration and
Raticnality Act (to be codified at B U.5.C. § 1229(a), or the notice
that the Attorney General has electqed to convart 2 previouysly lssued

_Order to Show Cause into a notice to appear in removal proceadings.

The latter option gives sufficient meaning to the language “before
enactment” without adopting an overbroad interpretation inconsistent
with the statutory language and its legislative history. Section
309(¢c) {2) of the ITIRIRA specifies that the notlce of hearing issued
pursyant to section 235 or 242 of the Act, B .U.5.C. §§ 1225 or 1252
{1994), shall be valid as if provided under aection 23%,

I. BECTIOB 240A(4) (1) DOEB WOT IH!tRBHPT CONTINUCUS PHYSICAL
PRESENCE IN ALL PENDING CABZS

Section 240A{d) (1} of the Act :(to be codified at & U.S.C.
§ 1250a(d) (1)) does not mandate that- 8l) notlces to appear interrupt
continucus physical presence. ° It specifically limits its
application to cases where 8 notice i to appear under section 23%(a),
placing the alien. in removal proceedings has been issued. The
pertinent language of section 2{0A(d) (1) of the Act, as esnacted by
the IIRIRA states: “Far purposes-of this section, any period of
continucus residence ox continucus jphysicsl presencae in the United
States shall be deemed to end when the slien is served s notice to
appear under _gection 239{a) :» % (Emphasis added.) The
majority unconvineingly violates the first 'rule of statutory
construction that leglsiative intent should be ascertained fxom the
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plain meaning of the statute, by dismissing these crucial last three
words, which clearly limit the class of aliens to which it applies.
Sme INS v, Cazdoza-fonseca, 480 U.S. 421, 431 (1987).

In addition, the majority cpinion vieolates the rule of statutory
construction that no provision of law should be construed 50 as to
render a word or clause surplusage. Xungys v. Upited States, 485
g.8. 759 (1988). It is alsoc inconsistent with protecting settlied
expectations when new provisions attach new legal conseguences to
past events, as 3 safequard against unfairness in retroactivity, and
with the rules for interpreting immigration statutes consistently
invoked by the Supreme Court and this Board, as pointad out in the
dissent of Board Member Rosenberg. [Landgraft v, USI Film Products,
Inc., S11 U.S. 244 (1994); INS vy, Exrxico, 385 U.S. 214, 225 (1966);
Barher v, Gonzales, 347 U.S. 637, 642-43 (1954); Eong. Baw Tan v.
Bhelan, 333 0.5. 6, 10 (1948); pccord INS v, Cardoza-Fonseca,
supra., at 449, and cases cited therein.

Applying the well-settled rules of statutory construction,
expresaslio unius est exclusio alterius and ejusdem generis, to the
statutory lanquage, which states that all notices to appear are
subject to the rules prescribed in section 240A(d) () of the Act,
meana that only a notice to appear under section 239(a)
automatically interrupts physical presence, and by implication other
notices tec appear do not, unless the Attorney General chooszes to
exercise the option provided under section 309(c) (2} of the IIRIRA.
Sep Matter of Lazarte, Interim Decision 3264 (BIA 1596); Matter of
Beltran, 20 IsN Dec. 521 (BIA 19%2); 2A N. Singex, Sutherland

§§ 47.17, 47.23 {(4th ed. 1985). This limited
interpretation would be . .consistent .with the language of sections
309{c) {2) and {3} of the IIRIRA, which allowa the Attorney General
to treat a notice ¢f hearing under sectiona 235 or 242 as if under
section 239 after a 30-day notice to the alien, or to terminate
proceedings and proceed instead under the new procedures. Seaction
309(e) {2) specifically states that “[i]f the Attorney Genera) makes
such election, the notice ¢f heaxing provided to the alien under
section 235 or 242(a) of such Act shall be valid as if provided
under section 239.” tHNote, howevar, that the option under sectlon

309i(c) (2) 4s limited to cases where an evidentiary hearing has not .

commenced before its effective date. Similarly, the Attorney
General’'s option to terminate proceedings under section 309(c)({3)
and proceed under the new standards is limited to cases in which
there has been no final administrative decision. ¥Neither limitation
makes sense under the majerity’'s ruling.
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Ii. BECTION 308(c){5) 1IS.ONLY A JURIBDICIIm FROVISION WHICH
PRESCRIBES THAT CONTINUOUB PHYSICAL PRESENCE MAY BE INTERRUPTED

The majority’s relliance. on the language of section 309(c) (5} of the
IIRIRA for its5 overbroad interpretation of the interruption of
continuous physical presence rules prescribed undar section
240A(d) (1) of the Act i5 simlilarly unconvincing. Sectien 309(c) (5)
is 8 Jjurisdictional provision, directing to the rules for
interrupting physical presence and precluding jurisdictional
challenges to their potential retroactivity. All that section
309(¢) (S} prescribes is that an Order to Show Cause may interrupt
continuous physical presance under section 240A(d) (1). Saction
309{c) {5} of the ITRIRA states:

Paragraphs (1) and (2) of sectien 240A(d) of the
Immigration and Nationality Act (relating to continuous
residance or physical presence} shall apply to notices to
appear issued before, on, or after the date of the
enactment of this Act.

. The key passage to the majority’s opinien is that “in order for the
section 308(¢) (5) exception to the transitional rule te have any
independant meaning at all, it must spply to aliens served with an

QOrdar te Show Cause prior to the date of enactment” and therefore, .

the retreactivae interruption of physical presence applles
sutomatically toe all cases. That is simply not true, and assumes
that section 399(c) (5) i3 an exception te the trensitional rules.
It is also sn incomplete syllogism that ignores the fact that the
language of gectiens 240A(d) (1) and (2) ¢f the Act describe a
limited class of aliens whose continyous residence or physical
presence ip deemed te ke interrupted. It does not interrupt
continuous physical presence in all casas.

No one disputes that the gection 240A(d) {1} rules are applicable
to Orders to Show Cause issued before enactment of the Act. Our
dispute is as to what the “rules” cemmand, and thelr effective date.
1 alsc do not disputre that the section 240A(d) {1) rules may effect
substantive changes regerding eligibility for rellef in cases
pending hefore the April 1, 1997, effective date of the ILIRIRA. My
argument is, inptead, that such substantive changes take place when
the sllien is placed in removal proceedings, and seeks cancallation
of such removal, That . 15 what the statute mandates and the
legislative history reflects.
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Section 309(d) (5) of the IIRIRA, as enacted, does not state that
the interruption of continuous physical presence applies to all
cages, 83 it easily could have and once did, as discussed helow.
Instead, it states that the rules in secticns 240A{(d) (1) and (2), as
to whose physical presence is interrupted, applies to all cases.
It directs us to section 240A{d) (1) of the Act and thereby precludes
jurisdictional challenges by sliens whe lose their eligibllity for
suspension of deportation in removal proceedings and challenge its
ex post facto application. The Joint Explanatory Statement of the
Committee of Conference, H.R. Rep. No. 104-2202, availabla {ipn 1996
WL. 563320 amp¢l 142 Cong. Ree. H10,841-02 (“Joint Explanatory
Statement”), on gection 309 of the IIRIRA, while discussing the
Atterney General's discretionary election to apply the new
proceadings, specifically stated that although the IIRIRA’s
emendments did net apply to pending rvases, lts language was meant to
reatain jurisdiction over aliens served with. notices of hearing and
Orders to Show Cause,

If an alien is placed in deportation proceedings pursuant to an
Order to Show Cause before the IIRIRA takes effect, and is
Subsequently given 2 notice under saection 309(c)(2) that the
Atrorney General intends to treat his Order to Show Cause as a
notice to appeat under section 239(a) of the Act, then he 18 subjsct
to the interruption of continuous ‘physical presence mandated by
section 240A(d)(1). This limited class of aliens for whom the
Attorney General exercises the section 308(c) (2) option is clearly
made up of “alien(s} served with a notice to appear (trested as if)
under section 239{a).” Therefore, it is not true that section
309{c) (5) has no meaning unless we adopt the overbread majority
ruling in this case. As explained in Board Member Guendelsberger's
diseent, the exceptions o the April 1, 1997, effective date of the
ITRIRA in sections 309(c)(2), et seq., are meant to address the
rules bppplicable to cases paending on April 1, 1897, net
September 30, 1996, wnless another provision of the TIIRIRA
specificeally dizects otherwise. JAstrers v, INS, MNo. 95-70557, 1996
WL 738828 (9th Cir. Dec. 30, 1996); accord Lalani v, Perrvman, No.
96-2498, 1997 WL 24520 (7th Clr. Jan. 23, 1997); Rodriguez v,
Wallis, HNo. 96~3518 (S.D. Fla. Jan. 29, 19973,

A.gection 239{a) notice to appear initliates removal proceedings and
intarrupts continucus physical presance pursuant to section-
240A(d) (1) for purposes of cancellation of removal. Similarly, a
properly exercised Notice of Election wunder section 309(c) (2)
subjects a deportable alien to removal procedures, which the index
to IIRIRA at title IIX, subsection A, specifles are sections 238, et
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seg., of the Act.'! In removal pracedures, the formerly deportable
alien is subject to the szection 240A{d)(l} 4imnterxuption of
continuous physical presence because section 308(c} (5} specifies
that such rules apply to notices to appear issued bafore, on or
afiter enactment of the ITRIRA., The Oxder to Show Cause is deemad »
notice to appear under section 239({(a} because the Attorney General
has elected to proceed agalnst him pursuvant to section 239, et gegq.,
the language of seection 240A(d} (1] limits sBuch an interrzuption to
aliens against whom & notice to appear under section 239(a) has been
issued, and section 30%(c)(2) specifies that the Order to Show Cause
has the same jurisdictlonal effect as a notice under section 239.

II1. LEGIELATIVLI HISTORY

The legislative histery of the IIRJRA is consistent with the above
interpretation and inconsistent with the majority’s interpretation.
It reflects that the interruption of continuovs physical prsesence
was initjally introdugced as applicable %o removal preceedings,
through section 240A{d) (1), and to suspensicn of deportation
applications through section 308(c) (S) as part of the transitional
rules for pending cases, Section 30%(c) (S8) then stated, “In
applylng section 244(a) of the Immigration and Nationality Act {as
in effect bafore the date of enactmeht of this Act) with respect to
an application for suspension of deportation which is filed before,
on, or afrer the date of the enactment of this Act and which has not
bagn adjudicated as of 30 days after the date of the enactment of
this Act, the period of continuous physical prasence under such
saction shall be deemed te have ended on the date the allen was
served an order to show cause pursuant to section 242A of such Act

. .” HR 2202, § 309, ayailable in Congressional Quarterly‘s
washington Alert and Westlaw, at 1995 €CQ US HR 2202 (Aug. 4, 1985).

The bill was subsequently reportéd on March 4, 1936, favorably by
the House Judiciary Committee with identical language in section
240A(d} (1), but sectien 3I03%{c} (5) had been amended to apply the
section 240A(d) (1) rules teo suspension of deportation applicatiens

! The Supreme Court has ruled that the title of a statute or section
can aid in resolving sn ambiguity in the legislation’s taxt. JNS v,
National Center for Immigrants' Righrs, Inc., 502 U.S, 183, 189
{1991); Mead Corp, v, Tillev, 490 U.5. 714, 723 (1989); EIC v,
Mandal Brog,, Ing., 3%9 U.S. 385, 388-B9% {1959); gf, 2A Singer,
supra, §§ 47.01, 417,03, 47.14. .
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where the notice to appear was issvad afrer enactment of the Act.
The Committee Report, H.R. Rep. No. 104-469(I1} (1996), agvailable in
1896 WL 168955, at 470, specifically stated that the “continuous
physical presence terminstes on the date a person iy served a notiee
to appear for 3 removal proceeding,” id, & 304 (emphasie added),
and also stated that the rules of section 240A(d) (1) applied “as 3
criterion for eligibility for capcellation of zemqval” to ™any
notice to appear (including an Order to Show Cause under current
section 242A) issued after the date of enactment of this Act.” Id,
$ 309 (emphasis added).

On Maxch 7 and B8, 199&, thes bill was withdrawn frem several
committees and reported from saveral other committees with
amendments. The bill was reported te the entire House on Mazch 8,
1996, had identical)l language in seection 240(d) (1), limicing 4irs
application to cases where a section 23%{a) notice to appear had
been lssued and section 309(c) (%) retained the language about the
applicability to suspension of deportation applicatiens in 4its
heading, but deleted the operative language that the interruption of
continuous physical presence upon issuance of an Oxder te Shew Cause
applied te section 244(a) applications. It therefore now mgant that
suspension of deportation applicants were subject to the section
240A(d) (1) rules which, as discussed above, intarrupted continuous
physical presence only if a2 notice to appear under section 238{a)
placing the aliaen in removal procegdings was issued. This was the
bill passed by the Heuse of Representatives on March 21, 1296, aftex
other amendments on the House floor. Sas HR 2202,

Congressional Quarterly’s Washington Alert apd Westlaw at 1996 CQ us
HR 2202 (engrossed Mar. 21, 19%6).

The bill was placed in the calendar of the United States Senate on
April 1S, 1996, after its introduction by Senator Orrin Hatch of
Utah as 5. 1664 on April 10, 1996, Zge S 1664, aymilaple in
Congressional Quarterly’s Washington Alert apd Westlaw ar 1996 CQ US
S 1664 (reported in Senate Apr. 10, 1996). A critical difference in
thies blill is that section 243 of the Immigration and Nationality Act
of 1952, as amended, would be replaced by sactien 150(b) of that
bill providing » new section 244 entitled “Cancellation of
Deportation: Adjustment of Status; Voluntary Depaxture.” Section
§ 150(b) of that bill provided that continued physical presence was
deemed to end when an Order to Show Cause was issuved. Id, § 150(b).
However, section 150(d) of the bill, entitled “Effective Dates,”
limited its application by stating that the “amandments made by
subsection (b) ahall take cffect on the date of the aenactment of
this Act, and shall apply to 3al) applications for relief under
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section 244 of the Immigration and Natlenality Act (B U.S.C. 1254,
axcept that, for purposes of deternining the perliods of continued
resldence or centinuous physical presence, the amendments made by
subsection (b) shall apply to all aliens upon whom sn order to show
csuge is ssrved on or after the date of the enactment of this Aet.”
Id, at § 150(d).

On May 2, 1996, the Senate passed S. 1664 as an insert to H.R. 2202
and sent it to the House of Representatives £or concurrence. On May
20, 1996, the House refuged to concur in the Senate amendments and
the pbill was referred to the Conference Committee. On September 25,
1996, the House agreed to the Conference Committee Rapoxt on the
language c¢f the IIRIRA. On. September 28, and 30, 1936, the House of
Representatives and the 3enate, respectively, agreed to the language
of the IIRIRA, 85 finally enacted, and it was signed by the
Prasident into law as part of the fiscal year 1997 spending measure
for the federal government that same day.

In short, the language of the IIRIRA, as finally enacted, retained

the “notlece to appear under- section 235(a)* language of section
240A(d) (1); deleted the operative language applying the interruption
of continucus physical presence in section 244la)} applications in
the original section H.R. 2202, sectien 309(c){3), and S 1644,
sectien 244{a)(2)(A);: rejected the language in the Senate bill
limiting the interruption of continucus physical presence to cases
initisted aftaer the enactment of the IIRIRA; and added the “before,
on, or after” lanquage to section 309(c)(5). Consequently, it is
clear thet, pursuant to aseetions 240A(d){l) and 309(c)(S). the
interruption of continuous physical presence applies to all
cancellation of removal applications, regardless of how and whan
they werg initiated, and doesz not spply to suspension of deportation
cases remsining in deportatlion proceedings. The applicabllity to
suspansion of deportatien applications was deleted and the saction
235{a) limitatien was retained.

The interpretation above is further supported by the Jeint
Explanatery Statepent. It explains that “([sjecticn 240A(d) provides
that the period of continuocusg residence or physical presence ends
when an alien is served a notice to appear under section 239(a) (feor
the commencement of removal proceedings under section 240).” Joint
Explanatory Statement, supra, § 240A(d). The very next paragraph
further explains that the section Z40A(e} 1limitation on the number
of grants per fiscal year applies to bketh cancellation of removal
and suspension of deportation. Jd, § 240A(e). This specificiuy
indicates that Congress was xnowingly referring te both forms of
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raliaf distinctively and refutes the majority’s assertion that an
Ordax to Show Cause and a notice to appsar under section 239(a) were
synonymous terms with no substantive difference. Tha legislative
histery ststgs that the rules under section 240A(d) (1) regarding
continuing phyaical presence appliad as a criterion of eligibility

for cancellation of removal. Id, & 309. It alsc states that the

reforms end “the accrual of time-in- residence on the date an alien
ig placad into xaemoval proceedings.” H.R. Rep. No. 104-879 (13%7),
available in 1397 WL 9288. Finally, the committse specified, when
discuszing the purpose of section 303(c), that it was intended to
retain jurisdiction over cases pending when the IIRIRA was enacted,
further suggesting its jurisdictional nature that did not effect
subatantive changes on eligibility for relief absent a specific
directive to that aeffect elsawhere in IIRIRA. Joint Explanatory
Statement, supra, § 309.

The majority’s contentien that its “natural reading” of the
statutory language ls consistent with the legislative intent “to
cerminate immediately the accrual of time for suspension
aligibilicy” is illleogical. Such an immediate terminaticn of accrual
time is5 more consistent with 8 prospective applicatien of the
interruption of physical presence rule. Similarly, the majority’s
argument that the immigration reforms were motivated by a desire te
remove the incentive for aliens to proleng their cases by ending the
accrual of time for suspension is olso more consistent with a
prospective application. How ecan you dissuvade someone from doing
something already done?

The maderity’s assertion that the reconciliation effected by
Conference Committee was betwaen two bille prescribing the
interruption of continuous physical presence in suspension cases
bege the question. Section 309{z) (%) of the House bill, H.R. 2202,
aa pessed on March 8, 1896, had already deleted the operative
language interrupting physical in determining eligibility for
suspension of deportation, and the interruption was described only
as applicable as a criterion for cancellation of removal. The
recession by the Senate to the language of section 309 in the Houss
bill thereby eliminated tha last remaining operative language which
would apply the interruption of phyaical presence in sugpenslon of
deportation determinations.

Sections 309(c) (1) (A) and (B) of the IIRIRA explicitly state that
regarding aliens already in proceedings as of its effective date
{(April 1, 1997), its provisions do not apply and the proceedings
shall econtinue to be conducted without raeagard to such amendments,
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except as to the limited classes of cases described in subsection
{c). This language further suggests that as to aliens already in
proceedings the provisions shouvld be construed narrowly in
accordance with the traditional rules of statutory intezpretaticn.
I do not question the power of ocur government to repeal the rights
of aliens whose applications t¢ remain here are pending. Hewever,
such a8 repeal must be clearly expressed in the statute and not
discerned from irrelevant implications inconsistent with the
statutory language and its legislative history. Matter of Grinberg,
20 T&N Dec. 911, 912-13 (BIA 1994), and cases cited therein; 1A
Singer, supra, §5 23.09, 23.10. .

If the words “under section 239(a)” were mistaken surplusage they
could have gasily been deleted when Congress corracted sectiaon
308(c) {1) in the Extension of 5tay in the United States for Nurses
Act, Pub. L. No. 104-302, 110 Stat. 3656 {1996).? Congress did not,
and we should not by adminigtrative fiat effectively deprive
eligible alisns of their rights to be heard on thair suspension

* Inntead, Representative Lamarxr Smith, Chairman of the Subcommittee
on Immigration and Claims of the House Judiciary Committee, and the
lead author of the IIRIRA, reaffirmed the Joint Explanatory
Statement a8s an accurata reflection of the views of the House .of
Representativgs and Senate conferees as to the interpretation of the
IIRIRA section 309 transitional rules. Sez 142 Cong. Rec. H12293-01
(dally ed. Qct. 4, 19%6), availabls Jp 1996 WL 565773; gf, ?A
‘Singer, gupra, 5 48.14. )
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applications by imposing the inapplicable interruption rule. The
majority takes the curious position that it need not rely on the
language of the statute nox its legislative histery, and that it
cannot accept the reasoning of all the courts that have interpreted
the IIRIRA since it was enacted.’ I dissant frem such an unduly
expansive view of our suthority under B C.F.R. § 3.1(d) (1996).

O a7

e P - liste, -

Gustavo D. Villagéliu
Board Membar

DISSENTING OPINIQN: Lory D. Rosenbery, Board Member

I raspectfully dissent.

I 3join the well-reasoned dissents of my colleagues John
Guendelsberger and Gustave Villageliu, each of whom thoughtfully and
correctly interprets the statutory language and legislative history
te favor treating .section 309(c)(5) of the Illegal Immigration
Reform and Immigzant Responsibility Act of 1996, enacted as Divisicn
C of the Departments cf Commerce, Justice, and State, and the
Judiciary Appropriations Act for 1997, Pub. L. No. 104-208, 110
Stat. 3009, ("IIRIRA"), a3 a prospective rule of transition,
applicable only after April 1, 1997, in appropriate cases. As
thelz opinions articulate, principles of statutory interpretatien
and contxolling law warrant our reaching a conclusion other than the
onae adopted by the majority in this clogely. split decisien.

Although the majority may seek to cloak its asxgument within the
premise that the language interpreted here is plain, cbviously it is

} The majoriry uses thae deleted operative language of the original
section 309(c)(5) introduced on RAugust 4, 1995, as evidence of
legislative intent ‘that the interruptien of continuous physical
presence applies automatically to all Orders to Show Cause. To the
contrary, such deleted text should be txeated as evidence that
Congress did not intend its applicability. 2A Singexr, supra, S§§
48.04, 48.18. .
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Jaxdan v, De George, 341 0.85. 223 (1951) i{equating deportation with
a sentence to life in exile); Ng Fungz Ho v, White, 255 U.5. 276
(1922) (describing deportation as skin to the loss of property or
life or all that makes life worth living).

Given these hazsh consequences, when faced with a choice between
two readings of a deportation-related provision, the courts and,
until now, this Board have relied upon the sound principle that we
rasolve doubts in statutory ceonstruction in faver of the alien. INS
. &Zupra: Baxbexr v, Gonzales, 347 U.5. 637, 642
(1954); Egng Haw Tan. v, Phalan, gupra, at 10; INS v, Exzrice, 385
U.5. 214 (1966); Maktez of Tiwari, 19 I&N Dec. 875, 881 (BIR 1989).

Congress has not legislated away the long-sccepted canon of
conatruction that ambiguities in deportation statures are to be
constrxued in favor of the alien. Mnd this is not an invitation to
de s0, as any such artempt would be likely to clash with the due
process clause of the Fifth Amendment o¢f the United States
Constitutien. This criticel canon also is known as the “rule of
lenitcy.” As a practical matter, it means that in deportation
matters, when the law i35 less than claear, the benefit of the doubt |
goes to the noncitizen.

My colleagues in the majority, whom I am certain are well aware of
this canon, nonetheless have chosen to overlook it in faveor of
acceding to what thay apparently view:as the harsh, anti-alien
lagislative intent of the statute, mandating and supporting their
conclusjon. I do not suggest that they harbor any ill wlll towards
noncitizens. I simply am forced to conclude that in thelr opinion
teday, they communicate the message that, afrer the IIRIRA, the
penefit of the doubt has been turned on its head. ULike Alice in

" , what was the benefit of the doubt, now
has become, the douvbt that any a2lien should recelve a benelit.

1 dissent from such an interpretatien.-

ry . Rosenbe?q
Board Member:
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not. Theoretically, when the language is plain, we are to givae
effect toe the intant of Congress by giving the words used their
ordinary meaning.

, 467 U.5. 837, 843-44 (1984); Matier of
Shaaz, Interim Decizion 32890 (BIA 1936) (stating that when statutory
language i5 plain that i3 the end of the inquiry).

Aupra, teaches that when Cengress has not spoken plainly, and in
that way ended the inquiry, legislative history may be
determinative. Id, at B43-44. It is also true that even in
determining the plain meaning of the words in a stature, and thereby
the intent of Congress, we may look to legislative history. INS vy,
Cardoza-Fonsaca, 481 U.S. 421 (1987).

In either case, rallance on legislative history does not mean that
an agency can properly rely on statements that may have been made by
individual legislators to the media or even offered as individual
points of view on the floor of Congress. What may have been
intended by one supporter of an enactment may not at all be the
reason which prompted the vote of another supporter. Certainly,
consideration of legislative intent does not mean giving weight to
what 8an individual adjudicator may perceive as being Congress’
intent. ’ '

Furthermore, we conduct our interpretation of statutory language
mindful of the canons of construetion. To my knowledge, Congress
has not yet overridden the holdings of many venerable Justices of
the Supreme Court who have noted that deportation Ls a harsh result,
similar to exile. Bridges v, Wixen, 326 U.5. 135, 154 (1945)
{stating that deportation “visits a great hardship on the individual
and deprives him of the right to stay and livg and work in this land
of freedom”); see alsg Fopg Haw Tan v, Phelapn, 333 U.S. 6 (1948).
{recognizing that deportatien i3 the equivalent of bhanishment);

k]
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March 12, 1997

MEMORANDUM FOR THE VICE PRESIDENT
FROM: Stephen Warnath

Subject: Immigration Update

NEW DEPORTATION RULES: Beginning April 1st, the federal government will be able to
deport people easier and faster. On that date, new deportation rules in the immigration bill that
the President signed last fall go into effect. This is causing growing anxiety -- fueled by rumor
and misinformation -- in many communities in California and elsewhere of INS enforcement
sweeps and mass deportations. Because many families in these communities are a mix of citizen,
legal immigrant and undocumented, there are fears that families soon may be split by the
deportation of a father or mother, husband or wife, son or daughter.

In sum, the new law streamlines the deportation process and makes it much more difficult to
obtain relief from deportation due to hardship. Even some who satisfy the higher hardship
standard to qualify for waiver or “suspension” of deportation may be deported because Congress
imposed an annual cap of 4,000 -- a level that almost has been reached already this year.

In addition to increasing the likelihood of deportation for illegal immigrants, the law adds to the
list of crimes for which a legal immigrant may be deported. The rules for obtaining asylum also
will change. Beginning April 1st, a person will lose his or her right to claim asylum -- regardless
of the validity of the claim of fear of persecution -- if the claim is not filed within one year. Due
to the rigor of the new standards, some individuals are turning themselves in at INS offices now
in hopes of having the pre-April 1st rules applied to them.

Recently, newspaper articles began reporting about some legal immigrants who lead productive,
law-abiding lives while quietly raising their families who will face deportation because they .
engaged in an isolated and relatively minor violation of the law long ago. This is basically correct.
There is no sugarcoating the effect of the new law; It will increase and accelerate cases of
deportation and it will cause some hardship.

ADMINISTRATION POLICY: It continues to be the Administration’s policy to seek to
remove from the United States those who should be deported. This Administration removed
record numbers of criminal and other deportable aliens last year. At the same time, we recognize
that cases of extreme personal hardship do exist and these cases must be treated fairly and
equitably under the new law. The Administration is reviewing the implications of the 4,000
annual cap on hardship waivers. The Department of Justice has sought to reassure communities
that there will not be enforcement sweeps or mass deportations as a result of changes in the law.
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Leanne A. Shimabukuro 05/16/97 04:43:02 PM

Record Type: Record

To: Elena Kagan/OPD/EQP

cc: "Laura Emmett/WHO/EOP, Jose Cerda III/OPD/EOP
Subject: suspension of deportation

1. I'm faxing over a draft of the INS/DQ.J informal options memo. DOJ is sending over a version
with more legislative input later today. I'll fax that as soon as | get it.

2. We should try to meet briefly with Rob Malley on Monday to discuss how we want to revise the
options memo. At the meeting, we should decide a timeframe revising the memo and at what point
we want to call our first working group meeting. I've already received input from both Rob and
Steve about who we should invite.

3. Rob has received a meeting request on the suspension issue by some outside groups and
immigration lawyers. He wanted to run it by us to see if we wanted to be in on it or he should hold
them off entirely for now. He did tell them that if we met at all, we would just be listening to their
concerns, not commenting on the Administration's policy. He would like to hear from us ASAP on
whether to hold such a meeting. :

4. | have a better understanding of the litigation on suspension that was in the papers the other
day. Main issue: how INS is counting immigrants' length of residency in the US to determine
whether they are able to meet the 7-year residency threshold for the hardship exception. Let's
discuss this at greater {ength. o

5. Have a good weekend!



 Clinton’s

~trip leaves

promises
tokeep

But he can’tdoiit

withOUt_Congress

By Warren P. Strobel
THE WASHINGTON TIMES

BRIDGETOWN, Barbados:—
President Clinton promised more
banana sales for worried Carib-
bean countries. He promised jit-
tery Central American countries
fewer U.S. deportations of immi-
grants. He promised more trade
pacts, more cooperation and more

‘respect.

"But Mr. Clinton, whoé today
wraps up a weeklong swing
through Latin America and the Ca-
ribbean, won't know untl he gets
back to Washington and deals with
Congress whether his policy to-
ward the region is more than just
promises. )

The president and his delega-

tion, who visited Mexico, Costa -

Rica and Barbados, were full of
- soothing words designed to as-
suage resentments among Wash-
ington’s southern neighbors that
range from an%er over unilateral
US. actions to bruised feelings of
neglect. oL

. see TRIP, page AI8

TRIP

From page Al . :

Here in the Caribbean, for ex-

ample, its small island economies .

have been badly hurt by the 1993
North American Free Trade
Agreement (NAFTA), which gives
Mexican and Canadian products
preferred access to the huge US.
market. .

. At a meeting with'15 Carribean
leaders Saturday, the president an-
nounced that he will seek legisla-
tiont from Congress that will elim-
inate ‘tariffs on-a range of

Caribbean products, at a cost of -

$2.3 billion to the U.S. Treasury.

It was less than the full “NAFTA
parity” that his hosts wanted, and
Mr. Clinton, challenged by. a re-
porter, acknowledgead that he was
simply making a promise. “I think

. that everyone understands, and [
made it clear in our meetings, that
all I could do was ask the Congress
for its support,” he said. .

One of the Caribbean's chief ex-
ports is apparel, and U.S. manufac-
turers may put up a stiff fight

_against giving foreign products
eagier access to American stores. _

“It's not going to be a simple is-
site, but he made a very strong
statement that he’s going to pursue
it said White House spokesman
David Johnson. ’

On a diplomatic and symbolic

. level, Mr. Clinton’s trip appears to
have been a success. Simply by ap-
pearing in places where presi-

- dentsrarely tread, he sent a'strong

- signal of US. engagement to re-
gions worried about Washington's
attention span. -

The Carribean surnmit was the

“first in the region ever attended by
a U.S. president. His summit

Thursday in San Jose, Costa Rica,

with the leaders of Central Amer-
ica and the Dominican Republic

was the first such meeting since - Central

. the Johnson administration. No
president had stopped in Mexico

: s City, where Mr. Clinton bega his

trip, since Jimmy Carter.

i Local news media havecovered -
! : the president and first lady

Rodham Clinton like royalty,
| breathlessly reporting their every
word and action. Costa Rican tele-
vision covered virtually his entire
visit live until' the moment Air

* Force One departed San Jose air-

port and disappeared into the
clouds. . . o
Yesterday, Mr. Clinton was no-
where to be seen. The president,
who has appeared tired and stiff
! during miich of the trip, spent the
. day holed up-in the 22-acre ocean-
' front estate of a wealthy British
| couple, Sir Anthony and Lady
' Bamford, who offered it to the first
couple while they were away. .

The -president,” still nursing ',a .

bum knee, did not leave the man-
sion, called Heron Bay, with its
acres of blooming trees, and a pool

and stone cabana guarded by stat- . -

ues carved into cherubs. :

. On’ Saturday, Jamaican Prime
Minister P.J. Patterson, whose’
views-are often at odds with Wash-

ington’s, seemed grateful for Mr,

- Clinton’s presence at the summit.

“wIn the closest of families, diffi- "
culties are bound to arise,” he said, -

adding that to resolve them “they
must have the capacity from time
to time to meet within the bosom of
the family"”

Like the declarations he and his

counterparts -signed earlier .in
Mexico City and San Jose, the doc-

ument Mr. Clinton and the Carib-
. bean leaders agreed to Thursday is
mostly a pledge of future intent.
The United States agreed to try
to. resolve. the banapa. dispute,.
which involves. a_suc us.
appeal to the World Trade Organi-
zation against a Europedn Unicn
system of licensing that favors
Carribean bananas. Washington
doesn't oppose preferential treat:
{\ment for the Caribbeans, but ar-
! gued that the EU system amounted

i to quotas on the United States and K

Hillary .
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 Central America.

ture talks' with the Europeans,
many of Mr. Clinton’s promises on
immigration — the subject on
which regional leaders were the
most emotonal — will require ne-
gotiations with Congress. ..
In San Jose, Mr. Clinton an-
nounced that he will delay imple-
mentation of a provision in the new
immigration law that could have
the effect of forcing nearly 300,000
Central American immigrants
- from the 1980s back home. That
gives him until Oct. 1 to persuade
Congress to change the provision.

__Atone point Saturday, the pres-
ident argued that he -could avoid
what leaders here fear most —
. mass deportations — without law-
- makers’ assent. “I don't agree we
need congressional cooperation
there, although 1 believe it’s con-
sistent with what Congress in-

tended when they passed the law” -

he sajd.

But Mr. Clinton will need- Con:
gress’ approval to-negotiate new
free-trade agreements, as he

promised to do in an address in

Mexico City. The issue of giving
the president “fast-track” negot-

ating authority already. is caught . .

" up in jostling among his own party
for the -Democratic presidential
nomination in the year 2000.

With little money and uncertain
'support at home for grand initia-
tives, Mr. Clinton this week doled

out a series of small policy an- .
nouncements, just like he did on -

the campaign trail last year. .

corrupt, corps of
s America, it was the estab-
lishment of a regional center to

- professionalize the nations’ police

forces. For the Caribbean, it was
surplus aircraft and Coast Guard
ﬁcuttersm to help catch narcotics traf-

If that dispute will require fu-

For Mexico, it was $6 million to :
help train a new, and hopefully less :
drug agents. For .
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