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"THE FEDERAL SECTOR EEO PROCESS
«...Recommendations for Change

I. INTRODUCTION

As part of his ongoing effort to evaluate and improve the effectiveness of the Equal
Employment Opportunity Commission's (EEOC's) operations, Chairman Gilbert F. Casellas initiated
a review of the federal sector equal employment opportunity (EEO) process.! The study focused on
the effectiveness of the EEOC in enforcing various statutes that prohibit workplace discrimination
in the federal sector, namely: Section 717 of Title VII of the Civil Rights Act of 1964, which makes
it unlawful for federal departments and agencies to discriminate against applicants or employees on
the basis of race, color, religion, sex, and national origin; Section 501 of the Rehabilitation Act of
1973, which prohibits employment discrimination on the basis of disability; and, the Age
Discrimination in EEmployment Act and the Equal Pay Act which prohibit age discrimination and
sex-based wage discrimination, respectively.

The review sought to evaluate the Commission's administrative processes governing its
enforcement responsibilities in the federal sector and to develop appropriate recommendations to
improve its effectiveness. In addition, the review sought to implement the goals of Vice President
Gore's National Performance Review (NPR), including eliminating unnecessary layers of review,
delegating decision-making authority to front-line employees, developing partnerships between
management and labor, seeking stakeholder input when making decisions, and measuring
performance by results.

After securing extensive input regarding the nature and scope of the review and determining
the policy and operational issues requiring further exploration, the Chairman established a Working
Group to study key issues and to develop recommendations, as appropriate. The Group was
comprised of repre sentatives from each of the Commissioners' offices, as well as staff from the
Office of Federal Operations (OFQ), the Office of Legal Counsel (OLC), the Office of Field
Programs (OFP), and Administrative Judges from the Washington Field Office. Throughout the
process, the Workinig Group sought and considered extensive input from the Commission's internal

' In 1995, Chairman Casellas asked his fellow Commissioners to lead three task forces
focusing on fundamental policy and operational questions: the charge processing system; the
relationship with state and local fair employment practices agencies; and alternative dispute
resolution. This review is similar to the reviews conducted by the Commissioner-led task forces.
All reflect the Chairman's desire to evaluate and improve the operations of the EEOC and to involve
internal and externial stakeholders in this process.

1



The Federal Sector EEQ Process
..... Recommendations for Change May 1897

and external stakeholders. The Working Group solicited written comments from internal
stakeholders, federal agencies, organizations which represent federal employees, advocacy groups,
and the private bar. Over 27 federal agencies and other external stakeholders provided written
comments that were carefully considered by the Working Group.

The Working Group also met with intemal and external stakeholders, including the Council
of Federal EEO and Civil Rights Executives, a group comprised of EEEO professionals from various
federal agencies throughout the Washington, D.C. area, an ad hoc group of agency attorneys who
represent agencies in EEO matters, members of the private bar who represent federal employees who
have filed EEO complaints, and representatives from advocacy groups and federal employee unions.
Staff from the Chairman's office also met with representatives of the General Accounting Office
(GAO) who have previously evaluated the federal sector EEO complaint process on behalf of
Congress.

IL GOVERNING PRINCIPLES

The Working Group's evaluation of the federal sector EEO process was guided by several -

general principles, many of which emerged from the NPR, namely:

1. The federal EEO process should provide expeditious and effective enforcement of
federal civil rights laws to deter future discriminatory conduct and to compensate
victims of discrimination. The process should be designed to combat both individual
and class-based discrimination; ‘

2. Government resources should be targeted to addressing colorable claims of
discrimination.  Excessive resources devoted to non-meritorious claims of
discrimination undermines the credibility of the process and impairs the rights of
those with meritorious claims;

3. The Commission should be at the forefront in the develo pmentand use of appropriate
alternative dispute resolution to resolve allegations of discrimination;

4. Unnecessary layers of substantive review of complaints of employment
discrimination should be eliminated;

5. Decision-making authority should, where appropriate, be delegated to front-line
employees;
6. Continuing education and training for employees working in federal EEO at the

Commission and at other agencies is vitally important; and,
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7. Communication with internal and external stakeholders about the federal sector
processes is strongly encouraged. The suggestions of employees, agencies, unions,
advocacy groups, and the private bar are always welcome.

III. DISCUSSION AND RECOMMENDATIONS
A, EEO COUNSELING
DISCUSSION

The Commission's regulations require aggrieved persons who believe they have been
discriminated against to consult with an agency EEO counselor prior to filing a complaint in order
to try to informally resolve the matter. 29 C.F.R. §1614.105 (a). In addition to facilitating informal
complaint resolutions, the counselor's responsibilities include advising aggrieved persons about the
EEO complaint process, framing the issue (s) and base(s) of the complaint, conducting a limited
inquiry for the purposes of furnishing information for settlement efforts and determining
jurisdictional questions, advising aggrieved persons on the right to file a formal complaint, and if
a complaint is filed, reporting on the issues and actions taken during counseling. Management
Directive (IMD}) 110, Ch. 2, Sec. 1. An aggrieved person must contact a counselor within 45 days
of the alleged discrimination. 29 C.F.R. §1614.105 (a) (1). The counseling period runs for thirty
days after the initial counselor contact. This period can be extended up to 90 days with the written
consent of the aggrieved person. 29 C.F.R. §1614.105 (d) (e).

Stakeholders provided several comments about the counseling process. Some stakeholders
believe that the counseling process is not effective in resolving discrimination complaints and only
serves to lengthien an already very protracted process. These stakeholders recommendled that the
counseling process be eliminated, made voluntary rather than mandatory, or, at a minimum, be
shortened. Other stakeholders, primarily agency representatives, strongly believe that counseling
is effective in resolving significant numbers of EEO matters before a formal complaint is filed. To
support this view, they point to statistics indicating that the overwhelming majority of EEO
counselor contacts do not result in formal complaints. In fiscal year 1995, 40% of individuals
counseled filed formal complaints, (68,936 persons counseled; 27,472 complaints filed).? Due to
insufficient information about what actually happens to complaints during counseling, the Working

2 This high rate of informal resolution is consistent with what has occurred in previous fiscal
years. For example, in fiscal year 1994, 36% of persons counseled filed formal complaints. In fiscal
year 1993, 33% of individuals counseled filed formal complaints.

3
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Group was unable to determine why so many counselor contacts do not result in formal complaints.
Stakeholders believe that this may be occurring because employees are consulting counselors about
non-EEO claims, employees and agencies are effectively resolving their EEQO disputes, employees
with EEO claims are somehow being discouraged from filing a formal complaint, or because of
some combination of these or other factors.? '

In addition, many stakeholders believe that counseling is not consistently achieving the
regulatory objective of fully informing aggrieved persons about their rights and responsibilities
under the EEO complaint process. Some of these stakeholders attributed this problem to insufficient
training of EEO counselors, many of whom perform the counseling function as a collateral duty or
on a part time basis. They suggested that more training of counselors is needed, and that more full-
time counselors be employed. Currently, OFO offers non-mandatory training for EEO counselors
through the revolving fund.*

The Working Group decided to retain the 30-day EEO counseling process. Although there
is evidence to suggest that the process is successful in resolving at least some workplace disputes
that might otherwise become the subject of an EEO complaint, there is insufficient information to
determine precisely how disputes are handled during counseling. Therefore, the Working Group
concluded that elimination of the counseling process is not warranted. In addition, counseling is
essential to framing the issues and bases of any subsequent complaint and, if done properly, the
Group believes that it can be effective in successfully resolving EEO matters. Smith v. US.P.S
Request No. 05921017 (1993). Finally, the Working Group has made several recommendations for
the increased use of ADR in the federal sector complaint process. Some of these recommendations
pertain to the counseling period. (See discussion on ADR beginning at pg. 46 infra.)

* Anecdotal information provided by OFO staff suggests that a significant portion of EEO
counselor contacts do not involve EEO matters, and that employees use the EEEQ process to address
a variety of workplace disputes. For example, when the Postal Service changed its definition of
"counselor contact" to limit it to contacts in which the employee alleges an EEO matter. Their
counselor contacts dropped by fifty percent. '

* In fiscal year 1995, 80% of ali counselors were performing the function as a collateral duty.
Some stakeholders stated that collateral duty counselors generally did not perform as well as full-
time counselors. Agencies are required to maintain a trained counseling staff. However, there are
no uniform mandatory training requirements for EEO counselors. Anecdotal information provided
by OFO staff indicates that many EEO counselors need additional training, and that mandatory
training requirements are needed.
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The Commission's regulations give agencies and EEOC the authority to award attorney's fees
only for work performed after a formal complaint is filed. 29 C.F.R. §1614.501 (e) (1) (iv). Some
stakeholders recommended that the regulation be changed to authorize the award of attorney’s fees
for time spent by their attorneys prior to the filing of a formal complaint. These stakeholders
commented that the current regulation may serve as a disincentive to participate in Alternative
Dispute Resolution (ADR), which most often occurs in the counseling period, or to otherwise settle
a case during the counseling period, if a complainant is represented by counsel. The Working Group
agrees with these concerns.

Several stakeholders argued that the 45-day timeframe for contacting the EEO counselor
should be extended to as much as 180 days, to make it analogous to the private sector charge filing
period. Some stakeholders argued that the shorter timeframe operated to screen out meritorious
claims. Others argued that it forced potential complainants to contact the EEO counselor
prematurely, in order to preservee the right to file a complaint. The Commission has previously taken
the position that the analogy between the private sector filing period and the federal sector
counseling time limit is not appropriate. (See preamble to the final 1614 regulation, 57 Fed. Reg.
12634-12635 (April 10, 1992).) The Commission noted that there are significant differences
between the two situations. For example, private complainants must actually file a charge within
180 days, not just contact an EEOC office about doing so. Filing a charge may involve traveling
many miles or using the mails, while a federal employee may only have to use the telephone or visit
a counselor who is located in the same workplace in order to meet the counseling time limit. The
Commission also noted that federal complaint filings are three times greater than private sector
charge filings. Further, the Commission stated that the earliest possible contact with the counselor
aided in the resolution of disputes because positions had not yet hardened. For these reasons, the
Commission concluded that a significant lengthening of the time limit for contacting an EEO
counselor was not warranted.

Despite the Commission’s earlier position on this issue, stakeholders raised the issue of
extending the time limit for contacting an EEO counselor during this review. In considering the
issue, it became apparent that there is insufficient data and other information to determine what
impact the relatively short time limit for contacting an EEO counselor has on the EEO process. For
example, we could not substantiate the view that the time limit screened out meritorious claims, or
the view that it forced employees to file complaints prematurely. Nevertheless, the Working Group
believes that this is an important issue that warrants further study. We have included a
recommendation to explore thie feasibility of collecting data to allow the Commission to evaluate
the impact of the current time limit for contacting a counselor, and to determine whether the time
limit should be extended.
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RECOMMENDATIONS

1. Amend Management Directive 110 (MD) to establish a mandatory minimum training
requirement for all EEO counselors. OFO should establish appropriate training
requirements. However, new counselors must receive a minimum of 16 hours of
training, with an additional 8 hours of training every other year. OFO should
develop training courses to satisfy this requirement and offer them to agencies
through the revolving fund. Agencies may also develop their own courses to satisfy
this requirement, but they must satisfy training requirements established by OFO.

2. Amend 29 C.F.R. §1614.501 (e) (1) (iv) to provide that an award of attorney's fees
may include compensation for the time spent during the counseling period.

3 Encourage agencies to use more full-time counselors. Although the Working Group
recognizes that budgetary and personnel constraints may prevent some agencies from
using full-time counselors, the Group believes that it is important for the
Commission to encourage agencies to do so.

4, Direct the Office of Federal Operations, in conjunction with the Office of Legal
Counsel, to explore the feasibility of collecting data from agencies which would
enable the Commission to determine the impact the current time limit for contacting
the EEO counselor is having on the EEO process, and whether that time limit should
be extended.

B. THE INVESTIGATIVE PROCESS

DISCUSSION

The Commission's regulations require agencies to investigate complaints of employment
discrimination. 29 C.F.R. §1614.108.5 This section of the regulations also requires agencies to
develop a complete and impartial factual record upon which to make findings on the issues raised
by the complaint. Chapter 5 of MD 110 describes how agencies should conduct investigations in
order to ensure that they are complete and impartial. For exxample, the MD discusses the role of the
investigator as well as a variety of methods available for accomplishing the investigator's mission.

3 The number of federal sector complaints filed has been increasing over the last several
years: in fiscal year 1992, 19,106 complaints were filed; in fiscal year 1993, 22,327 complaints were
filed; in fiscal year 1994, 24,592 complaints were filed; and in fiscal year 1995, 27,472 complaints
were filed.
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It stresses that the investigator must be unbiased, objective and thorough in obtaining all relevant
evidence from all sources regardless of how it may affect the outcome. The MD also discusses the
quality, types and sources of evidence that must be gathered during the investigation.

Internal and external stakeholders raised several concerns about the investigative process.
The primary concern is that there is an inherent conflict of interest in the process because it requires
the agency charged with discrimination to investigate itself. There is a widespread perception that
agencies are not able to conduct imnpartial investigations of themselves. The Federal Employment
Fairness Act (FEFA) was a legislative attempt to address this issue by transferring investigative
authority from agencies to EEOC. The Working Group agrees that requiring agencies to investigate
themselves is a fundamental flaw in the present system. However, the Group believes that any
change to that requirement is best accomplished through legislation. Therefore, our review was
limited to developing recommendations that could improve the investigatory process through
discreet changes to the regulations and management directive.

Stakeholders also articulated a significant degree of dissatisfaction with the quality of agency
investigations. Although the guidance in the MD is mandatory, external stakeholders and OFO staff
indicated that investigatory files frequently lack the relevant information necessary to make a
determination on the merits of the complaint. Several stakeholders suggested that greater
complainant input into the investigation would assist the agency in satisfying its obligation to
conduct a complete and impartial investigation. However, currently there is no requirement that
agencies allow complainants to review the investigative file after the investigation is complete.
Stakeholders also suggested that additional training for investigators is needed. The Working Group
agrees with these observations. -In addition, the Group believes that, under appropriate
circumstances, the AJs and OFO should exercise their authority to issue sanctions against agencies
for failing to conduct a complete investigation. The use of sanctions in this circumstance may have
the effect of improving the quality of future investigations.

Finally, the regulations require agencies to notify complainants that the investigation is
complete and that they must elect between a hearing before an EEOC Administrative Judge (AJ) or
a final agency decision (FAD) based on the investigative record without a hearing. 29 C.F.R.
§1614.108 (f). Many complainants do not respond to the notice, therefore agencies issue a FAD.
Several agencies strongly recommended that they be allowed to dismiss such complaints for failure
to prosecute pursuant to 29 C.F.R. §1614.107 (g). They argued that many complainants do not
respond to the notice because they do not want to proceed with their complaints, and that it is a waste
of government resources to require them to issue a FAD. The Working Group determined that
failure to choose between a FAID or a hearing does not constitute failure to prosecute under the
standards developed by the Commission. See e.g., Przygoda v, Federal Deposit Insurance
Corporation, Appeal No. 01940900 (1994). Therefore, the Working Group decided not to develop
a procedure permitting the dismissal of such complaints.
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COMMENDATIO

1. Amend the MD to require agencies to allow complainants to examine the file and
notify the agency of any perceived deficiencies in the investigation prior to
transferring the case to EEOC for a hearing, or the issuance of a FAD.® The agency
must correct the deficiencies or, if it disagrees with the complainant, it must include
the complainant's request in the final investigative file, along with a statement
explaining the rationale for the disagreement. This step should be accomplished
within the timeframe provided for completion of an investigation contained in 29
C.F.R. 1614.108 (e). Failure of an agency to adequately respond to reasonable
requests to supplement the investigation wwill be considered in determining whether
a complete and impartial factual record was developed.

2, Amend the MD to clarify that AJs and OFQ have the authority to issue sanctions
against an agency for failure to develop a complete and impartial factual record on
a complaint in appropriate circumstances. For example, AJs and OFO may exercise
their discretion to issue sanctions when it is clear from the allegations in the
complaint that certain information should have been included in the complaint file,
and it appears that the agency made no effort to include such information. In such
circumstances, the sanctions listed in 29 C.F.R. §1614.108 (¢) (3) are available. See
McDuffie v. Navy, Request No. 05880134 (1988) {adverse inference can be drawn
from agency's failure to include relevant statistical information in the file.)

3 Amend the MD to establish mandatory minimum training requirements for all
investigators, including contract investigators. OFO should establish appropriate
training requirements. However, new investigators must receive a minimum of 32
hours of training. OFO should develop courses to satisfy this requirement and offer
them to agencies through the revolving funnd. Agencies may also develop their own
courses to satisfy this requirement, but they must satisfy training criteria established
by OFO.

§ The Commission has previously held that EEO counselors must ensure that complainants
agree on the issues which will be the subject of the inquiry and subsequent attempts at settlement.
Smith v.U.S.P.S., Request No. 05921017 (1993); see also Poxon v. Navy, Appeal No. 01933724
(1994).
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C. THE ADMINISTRATIVE HEARING PROCESS

DISCUSSION

Once a complainant requests a hearing the agency is required to forward the investigative file
to an EEQC district office where the case is assigned to an Administrative Judge (AJ) for further
processing. Generally, an AJ will conduct a hearing which provides the parties a reasonable
opportunity to explain and supplement the record and to examine and cross-examine witnesses. Als
have the authority to regulate the conduct of hearings. This authority includes the power to
administer oaths, exclude irrelevant and repetitious evidence, order discovery or the production of
documents and witnesses, limit the number of witnesses, issue findings and conclusions of law
without a hearing if there are no material facts in genuine dispute, and impose appropriate sanctions
on parties who fail to comply with discovery orders. 29 C.F.R. §1614.109.

AlJs must exercise their authority in a manner that will lead to a full development of the
record. This means that AJs may direct supplemental investigations when discovery would be
inadequate in developing the record. It also means that A Js may request that the complainant, an
agency, or any employee of a federal agency submit relevant evidence directly to the AJ without
remanding the complaint back to the agency for further investigation. MD 110, Ch. 6, Sec. II, B, 1,
2,&3.

Many stakeholders provided useful suggestions on how the AJs can handle the hearings
process more effectively, which the Working Group adopts. For example, stakeholders stated that
Als do not exercise fully their authority to issue summary judgments to dispose of complaints that
do not warrant a hearing, and that they should use sanctions more frequently to ensure agency
compliance with their orders pertaining to discovery requests. Stakeholders also stated that AJs
should make full use of their authority to request thatinformation required to make a determination
on the complaint be submitted directly to them, rather than remanding the entire case to the agency
for additional investigation. They believe that use of this authority would greatly expedite the
processing of complaints.

Several issues were raised concerning the scope of the Al's authority. One issue was whether
an agency can issue an FAD after a complaint has been referred to an AJ. Stakeholders suggested
that we clarify that once a case goes to the AJ, the AJ has jurisdiction over the case. Therefore, an
agency must seek approval from the AJ prior to taking any further action on the complaint.
Similarly, stakeholders requested that the Commission change its regulations to require that requests
for a hearing be submitted directly to EEOC if the 180-day time period for conducting an
investigation has expired. After 180 days, complainants have a right to request a hearing. Agencies
are then obligated to promptly request that an AJ be appointed. Stakeholders argued that having
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complainants submit their hearing requests directly to EEOC would avoid some of the delay which
frequently occurs in getting agencies to submit complaint files to EEOC.

Currently, AJs do not have the authority to dismiss complaints that are in the hearing process.
" If they believe that a complaint should be dismissed, they must refer the complaint back to the
agency with a recommendation that it be dismissed. Several stakeholders argued that it would be
more efficient to permit AJs to dismiss complaints for the reasons provided in Section 1614.107 of
the regulations.” This would expedite the dismissal of complaints that should not be processed
further.

The Als requested clarification of their authority to calculate the amount of compensatory
damages awards. Currently, AJs hearevidence and determine whether a complainant is entitled to
compensatory damages, but they do not calculate the amount of the award. The AlJs recommended
that they also be permitted to calculate the amount of damages to which a complainant is entitled.®
In many instances, damages calculations involve credibility determinations which are usually the
province of a jury or other factfinder. Als argue that since they have seen and heard the witnesses,
they are in the best position to make credibility determinations concerning compensatory damages
awards. Als also argue that they are fully capable of calculating compensatory damages awards.
In litigation, juries determine these awards with guidance from the court. Unlike most jurors, Als
are lawyers, and OFO has issued guidance on how to calculate such awards. Therefore, AJs should
be able to perform this function. Finally, AJs argue that limiting them to determining only the
entitlement to compensatory damages fragments the process and results in unnecessary delay. The
Working Group agrees.

Similarly, the Working Group believes that AJs should have the authority to calculate the
amount of attorney’s fees to which a complainant is entitled. Currently, AJs decide entitlement to
attomey's fees in a finding of liability. However, agencies calculate the amount of the award. The
Working Group believes that AFs are in a better position to assess the reasonableness of the fees
request because they have heard the evidence and can assess the complexity of the case as presented

7 Section 1614.107 lists the bases for agency dismissal of a complaint or portion of a

complaint. The list includes dismissal for failure to state a claim, untimeliness, failure to seek EEQ
counseling, and mootness.

¥ Currently, agencies calculate the amount of compensatory damages awards. Their

calculations are subject to review by OFO if there is an appeal. This procedure has permitted OFO
to establish standards for compensatory damages awards, and to apply those standards in a consistent
manner. The Working Group believes that OFQ's interpretations of these standards have provided
sufficient guidance to enable the A Js to apply them in a consistent manner.

10
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by the attorney as the basis for the award. Moreover, since AJs are neutral third parties to the
dispute, their attorney's fees calculations will not be perceived as biased in favor of one party or the
other. This change will accord EEOC AlJs the same authority to calculate attorney's fees awards that
administrative judges at the MSP'B currently have.

The Working Group also examined the issue of whether AJs have the authority to order that
complainants submit to a medical examination when they have put their health at issue wvia
compensatory damages claims. Agencies frequently request that complainants undergo medical
examinations to rebut medical evidence submitted by the complainant to support their claims for
compensatory damages. Neither the regulations nor the MD identify this among the available
discovery methods. However, agencies should be entitled to request this type of discovery,
particularly when the complainant is introducing expert testimony from a treating physician or
forensic. Without an opportunity to examine the complainant, the agency's expert would be at a
severe disadvantage.

The Working Group believes that AJs should be given the express authority to order
complainants to undergo medical exams for the sole purpose of rebutting medical evidence
submitted by complainants to support their compensatory damages claims, if requested by an
agency. Such requests must be approved by the Als to ensure that they are fair and reasonable in
light of the circumstances of the case.

Finally, stakeholders provided helpful suggestions on how discovery could be conducted
more cfficiently, which we have adopted.

RECOMMENDATIONS

1. Amend the MD to include additional guidance on the legal standards for the use of
summary judgments and sanctions in the hearing process. The MD should also
include additional guidance on how to handle inadequate investigatory records. This
guidance should clarify that before sending a case back to an agency for additional
investigation, A Js should consider all available alternatives. Ordinarily, if relevant
information is not included in the file, AJs should request that the agency produce
such information within a prescribed period of time, to be established by the AJ. The
investigative file should be retained by the AJ and the agency should submit the
requested informmation. If the agency fails to provide the requested information,
sanctions should be imposed on the agency. In these circumstances, the sanctions set
forth in29 C.F.R. §1614.109 (d) (3) will be available.

11
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Future training for the AJs should include discussion of the amendments to the MD
contained in this recommendation. It should also include discussion on recognizing
relevant evidence, the use of affidavits as direct testimony, the use of stipulations of
fact, and the effective use of bench decisions.

Amend the MD to clarify that once a case is referred to an AJ, the AJ has jurisdiction
over the case. Therefore, an agency must seek approval from the AJ before it takes
any action on a complaint in the hearings process.

Amend the regulations to provide that complainants must submit requests for
hearings directly to EEOC if the 180-day period for conducting an investigation has
expired. EEOC will then request the case file from the agency.

Amend the regulations to permit AJs to dismiss complaints in the hearing stage of
the process for all of the reasons provided 1nn 29 CF. R. 1614.107. The complainant
would retain the right to file an appeal.

Amend the MD to clarify that AJs have the authority to calculate compensatory
damages awards. An AJ can determine whether it is appropriate to bifurcate the
hearing or to hear evidence concerning the compensatory damages claim during the
hearing on the claim on the merits.

Amend the regulations to provide that AJs have the authority to calculate attorney's
fees awards.

Amend the MD to provide that AJs have the authority to order that complainants
undergo medical examinations when they have put their health at issue via a
compensatory damages claim. Requests by the agency that complainants undergo
such examinations must be approved by the AJ. The AJ will determine whether the
request was made to rebut the complainant's medical evidence, and is otherwise
reasonable in light of the circumstances of the case. The MD should include explicit
criteria on how AlJs should assess the reasonableness of agency requests.

Amend the discovery provisions of the MDD to: eliminate the complainant’s right to
request documents at the prehearing conference, which typically occurs after
discovery closes; clarify the circumstances in which parties may commence
discovery without requesting permission from the AJ; and clarify that AJs have the
discretion to modify the timeframe for discovery contained in the MD if warranted
by the circumstances.

12



.

The Federal Sector EEO Process
..... Recommendations for Change May 1987

D. ADMINISTRATIVE JUDGE OVERSIGHT AND REPORTING STRUCTURE
DISC [ON

The Hearings Units are part of the organizational structure of the Office of Field Programs
(OFP). Since these units are located in the district offices, AJs are ultimately accountable, in terms
of line management, to the district directors. District directors determine who the Hearings Units
report to and this varies from office to office. Hearings Units may report to the director, the deputy
director, or the regional attorney.

The Complaints Adjudication Division (CAD) tn OFO does not have line management
authority over the AJs. However, they serve as desk officers for the AlJs, providing information,
advice and technical assistance related to the processing of complaints, as requested by the AJs. The
Division also reviews a sample of AJ decisions for quality control, and reports their findings to OFP,
which then considers this information when evaluating the district offices on how they are carrying
out the hearings function.

The AJs recommended that an Office of Administrative Judges, with a separate budget, be
created which would serve as a single source of supervision, policy guidance, and support to the Als
in the field. In their view, this would ensure that the hearings units' resource, guidance and staffing
needs are met. The AJs also stated that they need additional information on relevant policy guidance
and improved technical assistance regarding the processing of complaints. However, they view the
position as "quasi-independent” warranting flexibility in how they conduct their daily operations.

Many outside stakeholders commented on the lack of uniformity and consistency in Al
procedures, and believe this creates an image of disarray throughout the agency. They strongly
recommended that EEOC adopt uniform standards and procedures for the hearings process as other
federal agencies which conduct administrative hearings have done.

Due to budgetary and streamlining considerations, the Working Group concluded that it is
impractical and inefficient to create an Office of Administrative Judges at this time. In addition, the
Group has concerns about the operational and management implications of removing the Als from
the authority of the district directors. Nevertheless, the Working Group recognizes the validity of
many of the AJs' concermns. The recommendations that follow are designed to address those concerns
while also addressing the concerns of the external stakeholders regarding the efficiency of the
hearing process.

13
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ECOMMENDATI

OFP should designate an individual to serve as a full-time Coordinator of the
hearings function. This individual would oversee the operation of the hearings
function in a manner similar to the ADR Coordinator's oversight of the ADR
function in the field. The Coordinator would serve as an advocate for the hearings
units. As such, this individual would address issues related to budget, staffing and
resources and would be responsible for ensuring that the AJs' concemns are
communicated effectively and taken into account by the district offices when
allocating resources. The Hearings Coordinator would also serve as a liaison
between OFP and CAD in OFO. In this capacity, he/she would be the point of
contact between OFP and CAD. The Coordinator would also ensure that new
decisions, policy guidance and other relevant information "are promptly
communicated to the Als.

CAD, along with the Hearings Coordinator, should play an expanded role in
providing policy guidance and technical assistance to the Al's. In view of the AJ's
expanded role and enhanced responsibility, such as increased use of sanctions, and
the calculation of compensatory damages and attorney’s fees, CAD should develop,
in conjunction with Legal Counsel and the Hearings Coordinator, a set of standard
operating procedures to be used in the hearing process. These procedures should take
into account the need for some degree of uniformity, while recognizing that an

admintstrative judge needs a certain amount of flexibility to operate efficiently..

CAD, should also play a greater role in evaluating the quality of AJ decisions. They
should evaluate decisions for policy and procedural consistency, and provide this
informationto OFP. The Working Group recognizes that the implementation of this
recommendation may require that additional staff be assigned to CAD.

FINAL AGENCY DECISIONS

DISCUSSION

Federal agencies issue final agency decisions (FADs) on complaints. The FAD consists of

findings by the agency on the merits of each issue in the complaint and, if discrimination is found,
appropriate remedies and relief. A FAD must be issued within 60 days of the receipt of the findings
and conclusions issued by the AJ. Where no AJ decision was issued, the agency must issue a FAD

within 60 days of the notice that complainant has requested an immediate decision without a hearing.
29 C.F.R. §1614.110.
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The Working Group believes that there is an inherent conflict of interest in allowing an
agency charged with discrimination to issue a final decision on whether discrimination has occurred.
This is particularly true in cases which have been referred to an EEOC Al a neutral third-party to
the dispute. Many stakeholders agree. They argued that agencies are unlikely to find that they have
discriminated against one of their own employees. To support this argument, they point to statistics
indicating that agencies rarely issue FADs finding discrimination. For example, in fiscal year 1995,
only 1.26% of FADs issued without an AJ decision found discrimination. AJs find discrimination
is a much higher percentage of cases referred to them for a hearing, 11.7 % in 1995. Moreowver, in
1995, agencies rejected or modified 55.1% of the AJs' findings of discrimination, butonly 3.1% of
the AJs' findings of no discrimination.’

Some stakeholders recommended that the regulations be amended to delete the requirement
that agencies issue FAIDs on complaints which have been referred to an AJ for a hearing. Under this
proposal, the AJ decision would be the final decision, and either the complainant or the agency could
appeal the decision to QFQO. Stakeholders advocating this change believe that it will address the
perception that there is an intrinsic conflict of interest in allowing agencies to modify or reject Al
decisions.

If the FAD is retained, stakeholders argued that the regulations or MD should be armended
to specifically state that the FAD must address each of the AJ's findings of fact and conclusions of
law. Currently, many agencies reject or modify an AJ's findings and conclusions without providing
any reason for doing so. These stakeholders also argued that if an agency rejects or modifies an Al's
factual findings, it must specify why it believes that the factual findings are erroneous.'?

The Working Group decided to recommend that the FAD be eliminated in cases referred to
an AJ for a hearing. For all of the reasons advanced by the stakeholders, the Group believes that

® Some agency representatives argue that these statistics do not support the conclusion that
agencies are rejecting or modifying AJs' findings of discrimination because they are unwilling to find
that they have discriminated against their own employees. They note that QFQ affirms their
decisions to reject or modify Als' findings of discrimination in a majority of cases. They believe that
this suggests that agencies modify or reject AJs' findings of discrimination only when they think that
an AJ's determination is wrong.

I The Commission's regulations provide that an agency may reject or modify an AJ's
findings and conclusions within 60 days of receipt. If an agency does not reject or modify the
findings and conclusions within 60 days, they will become final. 29 C.F.R. §1614.109 (g). This
language strongly suggests that the AJ's findings and conclusions are presumptively valid, and that
agencies should provide justifications for rejecting them. The regulations also provide that a FAD
must contain findings on the merits of each issue in the complaint. 29 C.F.R. §1614.110.
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allowing an agency to reject or modify an AJl's findings of fact and conclusions of law is a
fundamental flaw in the current system that must be corrected. An EEOC AJ is a neutral third-party
to the complaint. To permit the AJ's decision to be rejected or modified by the agency, a party to
the dispute, only serves to perpetuate the perception that the process is not impartial. In addition,
the Working Group concluded that the issuance of a FAD in cases that have been referred to an AJ
for a hearing creates an unnecessary layer of review. At this point in the process, significant
resources have already been devoted to a complaint by the agency during the investigation and by
the EEOC AJ. This is particularly true for those complaints in which discovery was conducted and
a hearing was actually held. A process that allows an agency to thien reject or modify the findings
and conclusions of the AJ creates a conflict of interest, an unnecessary layer of review, and
undermines the function of the AJ.

RECOMMENDATIONS

1. Amend the regulations to eliminate the final agency decision in cases that have been
referred to an AJ for a decision. The AJ decision would be final, but either the
complainant or the agency could appeal the decision to EEOC."

2. Until the regulation is changed to eliminate the FAD in complaints which have been
referred to an AJ, issue guidance which specifically requires agencies to address
each of an AJ's findings of fact and conclusions of law if they reject or modify them.
An agency must explain why it believes that the AlJ's factual findings and legal
determinations are erroneous.

F. APPEALS

DISCUSSION

The Commission's regulations allow a complainant to appeal an agency's final decision or
the dismissal of a complaint or any portion of a complaint to the EEQC. 29 C.F.R. §1614.401 (a).

"' The version of FEFA introduced in the 104th Congress eliminated the FAD altogether.
It required that complainants choose between a hearing before an EEOC Al or file a civil action in
federal district court. For two reasons, the Working Group decided not to require that all complaints
‘whichremain in the administrative process be heard by an AJ. First, the Commission does not have
the resources to undertake this responsibility. Second, the Group believes that many complainants
do not want their cases heard by an AJ. We wanted to retain another option for these complainants.
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In fiscal year 1996, the Commission received 6,933 appeals.'? The regulations also allow the
complainant or the agency to request reconsideration of a decision issued by OFQ at the initial level
of appeal. 29 C.F.R. §1614.407(b). (See Section 2. below for a full discussion of the request 1o
reconsider process.)?

1. STANDARD OF REVIEW ON APPEAL

Currently, OFO reviews all complaints on appeal from a final agency decision under a de
novo stanndard of review. However, "[a] credibility determination of an Al that is based on the
demeanor or tone of voice of the witness will be accepted by OFO unless OFO finds that the
determination was clearly erroneous, ¢.g., where documents or other objective evidence contradicts

- the witness' story or the story itself is so internally inconsistent or implausible that a reasonable

factfinder would not credit it." 57 Fed Reg. 12645 (April 10, 1992). This standard was in place
when the Commission assumed authority over federal sector equal employment opportunity from
the Civil Service Commission in 1979. In practice, it means that OFO reviews the complete record
on appeal and makes its own determination as to whether discrimination occurred. In doing so, it
takes into account the final agency decision and the AJ's recommended findings of fact and
conclusions of law, if any, but OFO is not obligated to accord any deference to those previous
determinations.

Many stakeholders stated that applying a de novo standard of review on appeal is an
inefficient use of the Commission's limited resources if an A J has previously issued recommended
findings of fact and conclusions of law in a case. These stakeholders argued that OFO should apply
an appell ate standard of review, such as the clearly erroneous standard, to an Al's factual findings.
Since OF O did not see and hear the witnesses, they should not be in a position to second-guess the
Al, particularly on credibility determinations.

12 The number of appeals filed with the Commission has been increasing over the last few
years. In fiscal year 1995, the Commission received 6,947 appeals. In fiscal year 1994, we received
5,890 appeals.

13 QOFQ also reviews appeals from decisions of the Merits Systems Protection Board (MSPB)
in "mixed cases," j.e., those in which the MSPB has primary jurisdiction and in which discrimination
has beert raised as an affirmative defense. The Commission receives very few mixed cases. In fiscal
year 1995, the Commission received 159 mixed cases. We received 134 mixed cases in fiscal year
1996. In addition, OFO reviews Petitions for Enforcement filed by appellants where the
Commission has issued an order on behalf of a complainant and the agency does not comply. Like
mixed cases, the Commission receives very few Petitions for Enforcement. During fiscal years 1995
and 1996, the Commission received 62 Petitions for Enforcement.
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Most stakeholders recommended that the de novo standard of review continue to apply in
cases that are appealed to OFO without an AJ decision. In such cases, OFO is the first neutral third-
party to the dispute to assess the merits of the complaint. For this reason, their re view should be de
novo.

The Working Group agrees with the recommendations of the stakeholders. Their reasons for
recommending that the Commission adopt a traditional appellate standard of review are even more
compelling if the AJs' decisions become final rather than recommended decisions, which the agency
can accept, reject, or modify in a FAD. Under the current procedure, OFO reviews the FAD on
appeal, not the AJ decision. Since OFO conducts the first neutral third-party review of the merits
of the complaint, it is appropriate that the review be de novo. However, if the appeal is from the
decision of the AJ, another neutral third-party to the dispute, there is no legitimate basis for de novo
review by OFO.

RECOMMENDATIONS

I. Continue to apply the de novo standard of review to complaints that are
appealed to OFO from a FAD without an AJ decision.

2. Apply a clearly erroneous standard to factual findings appealed to OFO
directly from an Al's decision. Under this standard of review, no new
evidence will be considered on appeal unless the evidence was not reasonably
available during the hearing process.

3. All legal determinations by the AJs and the agency are reviewed on appeal
under a de novo standard of review.

4. Amend the MD to include guidance on the application of theese standards of
review, and include such guidance in future training for the Als.

2. REQUEST FOR RECONSIDERATION
IS 10

As noted above, the Comumission's regulations allow a complainant or an agency to request
reconsideration of a decision issued by OFO at the initial appellate level. The request must contain
arguments or evidence which tend to establish that "new and material evidence is awvailable that was
not readily available when the previous decision was issued, the previous decision involved an
erroneous interpretation of law, regulation or material fact, or misapplication of established policy,
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or the decision is of such an exceptional nature as to have substantial precedential implications.”
(See 29 C.F.R. §1614.407 (c)). Currently, the Commission reviews all decisions drafted by OFO
on requests for reconsideration (RTR. or O35s).

The number of requests for reconsideration received by the Commission has been declining
over the last several years. In fiscal year 1993, the Commission received 1,223 requests, in fiscal
year 1994, the Commission received 1,034 requests, in fiscal year 1995, we received 994 requests,
and in fiscal year 1996, the Commission received 887 requests for reconsideration.

The overwhelming majority of requests for reconsideration involve procedural issues, as
opposed to issues related to the merits of the complaints. For example, in fiscal year 1995, there
were 846 closures of requests for reconsideration. Of those, 520 were procedural cases, and 273
involved the merits of the complaint. '*

The majority of requests for reconsideration are denied. In fiscal year 1993, there were 545
total closures of RTRs on procedural cases, of which 394 were denied. Only 149 were reversed or
modified. In fiscal year 1994, there were 610 closures of RTRs on procedural cases, of which 463
were denied, and 140 were reversed or modified. In fiscal year 1995, there were 520 closures of
RTRs on procedural cases, of which 422 were denied, and 89 were reversed or modified.

A similar rate of denial of RT Rs occurs on merits cases. In fiscal year 1993, there were 338
total closures of RTRs on merits case s, of which 303 were denied, and 25 were reversed or modified.
In fiscal year 1994, there were 480 closures of RTRs on merits cases, of which 429 were denied, and
19 were reversed or modified. In fiscal year 1995, there were 273 closures of RTRs on merits cases,
of which 241 were denied, and only 19 were reversed or modified.

RECOMMENDATION

Amend 29 C.F.R. 1614.407 (b) to eliminate the right to request reconsideration, but involve
the Commission more meaningfully in the initial appellate decision-making process (01s).
The Commission currently reviews 01 decisions drafted by OFO only if they raise certain
policy issues identified on 2 Commission-approved issues list." '

" The remainder of requests for reconsideration closed in fiscal year 95 were closed for other
reasons, such as the request was withdrawn or settled, or a civil action was filed.

5 1In fiscal year 1993, the Commission reviewed 112 01 decisions, of which 27 were
(continued...)
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Under this recommendation, the Commission would also develop an issues list, however, the
content of the list and the manner in which it would be developed differs from the current
01 issues list process. This recommendation contemplates that the list would contain policy
as well as certain procedural issues that are im portant in federal sector complaint processing.
1t also contemplates that the Commission would review, update and vote on the list quarterly.
This allows the Commission to evaluate and determine which issues should be submitted to
the Commission on an ongoing basis. In addition, OFO would be required to report to the
Commission on the kinds of 01 cases it is resolving without Commission review. This
information could then be used by the Commission in deciding which issues should be
included on the issues list.

Many of our external stakeholders told us that the Commission has not developed a
consistent body of precedential decision law in the federal sector, and that this is sorely
needed. The Working Group believes that this recommendation will result in a reduction in
the number of decisions coming to the Commission for review. If this reduction occurs, the
Commission can devote more staff resources to the policy issues it deems important, and
develop a consistent body of decision law on those issues.

This recommendation also eliminates a layer of review. One of the central goals of the
National Performance Review is to eliminate unnecessary layers of review, and to allow
decision-making at the lowest possible level.® Those goals are reflected in the
Commission's National Enforcement Plan and the Priority Charge Handling Procedures. The
current request for reconsideration process is directly contrary to those goals. As noted
above, most of the cases that come to the Commission at the 05 level do not involve
substantive legal issues, and therefore, could be decided at a lower level. In addition, very
few 01 decisions are reversed by the Commission at the 05 level. This suggests that there
15 no need for an additional layer of review.

!3(...continued)
placedon hold. In fiscal year 94, the Commission reviewed 19001 decisions, and placed 50 on hold.
In fiscal year 95, the Commission reviewed 97 01 decisions, of which 21 were placed on hold, and
during fiscal year 96, the Commission reviewed 121 01 decisions, of which 21 were placed on hold.

' Inaddition, the General Accounting Office (<GAO) has recently expressed concerns to the
Working Group and to Congress about the length of the federal sector complaint process. They
would like to see the process streamlined. This recommendation addresses GAQ's concern.
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Some of our stakeholders recommended that the request for reconsideration process be
retained. Agencies that argued for its retention wanted to be able to appeal an adverse OFO
appellate decision. They stated that, unlike the complainant, they cannot go into court if they
don't like the result in the administrative process. Howewver, this is also true if they are
dissatisfied with the 05 decision. Having more Commission input in the 01 process may
alleviate some of their concerns. Some agencies and plaintiffs' attorneys also stated that the
05 process should be retained because they get a better written and reasoned decision at the
05 level. The Working Group does not believe that this concern justifies retaining the
request for reconsideration stage of the process. Instead, the Group recommends that OFO
address issues related to the quality of Ol decisions, if any, through the use of internal
management and quality controls. The solution is not to retain an unnecessary layer of
review.!”

3. FORMAT OF OFO DECISIONS

Several employees in OFO raised concerns about the format and length of OFO decisions.
Generally, they were concerned that OFO decisions are too long, and include too much extraneous
discussion. They suggested that much of this is due to defensive writing by OFO attorneys in
anticipation of the review which will be done by the Special Assistants. According to these
attorneys, the Special Assistants frequently conduct a separate de novo review of cases they review.
This practice has resulted in attorneys being over-inclusive in terms of the amount of background
and factual information they include in decisions.

Ironically, many of the Special Assistants also expressed concerns about the length of OFO
decisions, and believe that they could be substantially shortened by eliminating unnecessary
background discussion and focusing more on the legal analysis used to decide the case.

The Working Group believes that the following recommendations will result in more concise
decisions. However, these recommendations contemplate that all decisions will contain an
explanation of the basis for the decision.

17 Although this recommendation eliminates a complainant's right to request reconsideration,
it does not disturb the Commission's authority to reconsider any decision previously issued on its
own motion. See 29 C.F.R. §1614.407 (a); Kleinman v. US.P.S ., Request No. 05930493 (1993)
(Commission has the authority to reopen decision on its own motion to correct error.)
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RECOMMENDATIONS

Issue a summary decision when there is an AJ decision or FAD in the record that
contains athorough factual and legal analysis of the case, that OFO is adopting.
Incorporate the AJ decision or FAD by reference and attach a copy of the decision.

Issue a summary decision when appellants do not raise any arguments to support the
appeal, and OFO intends to uphold the prior decision. In this context, the decision
should contain enough discussion to assure the appellant that the file has been read
and that the decision being appealed was correctly decided.

Issue a summary decision in certain procedural cases, such as those dismissing a case
for untimeliness or failure to state a claim.

Issue a summary decision on complaints from repeat filers who file numerous
appeals that are very similar to one another. For example, a summary decision
should be issued if an appellant files a new complaint every quarter about denial of
overtime.

When a full decision is written, it should be as short and succinct as possible. As
appropriate, OFO should eliminate the "Background" section of all full decisions and
replace it with a statement that OFO has reviewed all of the facts. The legal analysis
should thencontain only the facts relevant to the analysis included in the decision.

4. REDUCE THE PROCESSING TIME ON APPEAL

A complainant must file a notice of appeal within 30 days of receipt of the dismissal of a
complaint, portion of a complaint, or the issuance of a final agency decision. See 29 C.F.R.
§1614.402 (a). The Commission’s regulations also state that "[a]ny statement or brief in support of
the appeal must be submitted to the Director, Office of Federal Operations, and to the agency within
30 days of filing the appeal." After OFO receives the appeal and any brief in support of the appeal,
it requests the file from the agency by certified mail. The agency must then submit the file and any
brief in opposition to the appeal to OFO within 30 days of receipt of OFO's request for the complaint
file. 29 C.F.R. §1614.403 (d).

OFO staff believe that Section 1614.403 (d) has caused unnecessary delays in processing
appeals. Pursuant to this provision, it may be three months after a notice of appeal is filed before
OFO has the complaint file and the briefs necessary to decide an appeal. OFO stated that it
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frequently takes longer because many agencies do not comply with the regulatory requirement that
they submit the file and brief in opposition to OFO within 30 days of OFO's request.

Many stakeholders complained about the length of time it takes to receive a decision on an
appeal. Most of this delay is obviously due to the volume of work in OFO. However, OFO
attributes some of the delay to the time it takes to obtain the information necessary to decide the
appeal. The following recommendations are intended to streamline the procedures for appeal and
thus reduce the amount of time it takes to process an appeal.

RECOMMENDATIONS

1. Amend 29 C.F.R. §1614.403 (d) to require a complainant to file a notice of appeal
and the brief in support of the appeal within 30 days of receipt of the final agency
decision in procedural cases. However, retain the current regulatory provision that
accords a complainant 30 additional days after a notice of appeal is filed to file a
statement or brief in support of the appeal in merits cases. This recommendation is
based on the Working Group's belief that complainants do not require an additional
30 days to file a brief in procedural cases, most of which do not raise substantive
legal issues.'”® On the other hand, an appeal on the merits of a case always raises
legal issues and therefore warrants additional time to formulate arguments to support
the appeal. OFO should make appropriate changes to the MD and the Notice of
Appeal form to ensure that complainants are aware of the time frames that apply to
their particular appeal.

2. Amend 29 C.F. R. 1614.403 (d) to require an agency to submit the complaint file
within 30 days of notification that an appeal has been filed.

3. Amend 29 C.F.R. §1614.403 (d) to require an agency to submit any brief in
opposition to the appeal within 30 days of receipt of the notice of appeal and brief,
if any, in a procedural case, and within 30 days of receipt of the complainants brief
in support of the appeal in a case on the merits.

'8 OFQ estimates that only about 25 - 30 percent of procedural cases include briefs to support
the appeal. If an appellant believes that an appeal raises difficult procedural issues that require
additional time to formulate arguments to support the appeal, a request for an extension of time can
be filed. OFO has the authority to grant such requests for good cause shown.
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4. OFO should begin to draw adverse inferences, in appropriate cases, if an agency fails
to provide the complaint file within the prescribed timeframe. MD 110, Ch. 8, Sec.
II1. B., ( "[f]ailure to provide the complaint file within the prescribed time frame may
result in the Commission drawing an inference adverse to the agency.") See also

Dacus v. UU.S.P.S., Appeal No. 01912544 (1991) (adverse inference used against
agency for failure to comply with two requests to produce complaint file),

5. - Amend 29 C.F.R. §1614.403 (d) to eliminate the requirement that requests for
complaint files be mailed by certified mail.

5. COMPLIANCE AND ENFORCEMENT

The Commission's regulations provide that relief ordered in a final decision on appeal to the
Commission is mandatory and binding on the agency unless a party files a timely request for
reconsideration. 29 C.F.R. §1614.502 (a). The MD states that relief shall be provided no later than
60 days after receipt of the final decision unless otherwise ordered in the decision. MD 110, Ch. 10,
Sec. VII, A. In establishing timeframes for compliance with an EEOC order, OFO evaluates the
circumstances of each case as well as agency resource considerations. This usually results in OFO
granting more than 60 days to comply.

The Commission's regulations also provide that a complainant may file a petition for
enforcement of an order issued under the Commission's appellate jurisdiction. 29 C.F.R. §1614.503
(a). However, even without the filing of a petition for enforcement, the regulations direct OFO to
determine whether agencies are complying with Commission orders, and to take actions to obtain
compliance if an agency is found not to be in compliance. 29 C.F.R. §1614.503(b). Section
1614.503(d) of the regulations also provides that if OFO is not able to obtain compliance, it should
submit appropriate findings and recommendations for enforcement of the order to the Commission.
The regulations specify the enforcement mechanisms available to the Commission. See 29 C.F.R.
§1614.503 (e), (f), and (g).

Although agencies comply with Commission orders in most cases, stakeholders commented
that they frequently do not comply within the time frames provided in the orders. OFO staff confirm
this practice, particularly in cases remanded to an agency for investigation. According to OFO staff,
failure to meet the timeframes contained in orders occurs less frequently when the Commission has
found discrimination, and has ordered that relief be provided.

The Working Group believes that the Commission should make full use of sanctions and the

regulatory enforcement mechanisms to enforce Commission orders. While the Group recognizes
that many agencies face resource and staffing considerations that may delay investigations on
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remand, OFO takes these factors into account when it establishes the timeframe for completion of
the investigation. Moreover, complaints remanded to an agency for an investigation pursuant to a
Commission order should be given priority, if priority consideration is necessary to ensure that the
timeframes in the order are met. Such complaints are frequently old and the Commission has
determined that they warrant an investigation. In cases where the Commission has found
discrimination and has ordered relief, there is no legitimate basis for delay in complying with a
Commission order.

The Working Group also believes that OFO is in the best position to determine whether an
agency is making reasonable efforts to comply with a Commission order. Currently, OFO monitors
compliance of every order issued, and makes repeated requests for compliance, if necessary. The
Working Group believes that if OFO determines that an agency is not making reasonable efforts to
comply with an order, it should sanction the agency or recommend to the Commission that it take
one of the enforcement actions contained in 29 C.F.R. §1614.503.

Stakeholders also commented that the Commission should issue notifications of exhaustion
of the administrative process as provided in Section 1614.503 (g) of the Commission's regulations
if an agency is not complying with a Commission order. The Working Group believes that this
notice should not be issued routinely, particularly when a complainant is not represented by counsel
or when the agency is making a reasonable effort to comply with a Commission order. However,
when a complainant requests that the notification be issued, OFO should ordinarily issue the
notification.

RECOMMENDATIONS
1. Amend the MD to provide that agencies should give priority to cases remanded for
an investigation if this is necessary to comply with the timeframes contained in an
EEOC order.
2. Amend the MD to specify that OFO will