
NLWJC - Kagan 

DPC - Box 042 - Folder 001 

Race-Race Initiative Policy - Civil 
Rights Enforcement [4] 



vov\~ ..... ~ V">. ''-F<-J.. "-') ~\ c9....cJs. ~I Q)o\'f"'-

rl c::..s -0tU J. 

AGENCY PROJECT OMB POSITION SUGGESTION 

EEOC Technology-- a three OMS recommends OMS's position on 
year $25 million $270 million for FY technology, ADR, and FTE's 
project funded at $10 '97, a $30 million basically satisfy all EEOC 
million for the first increase or 12.5% asks for in these areas, even 
year. Provides nation- above FY 1998 when DPC went back to 
wide e-mail, eliminates enacted. them. Recommend adding 
redundant data entry, the minimal money for 
shared research among OMB agrees with the compliance and data 
investigators and goal of reaching a 6 collection programs 
attorneys. month average described below. 

processing time, and 
ADR-- a $4 million provides resources for On data collection EEOC 
option to allow EEOC each 0 f the three requests money for an 
to mediate approx. project elements, "Interactive Diskette" data 
8,000 or 10% of its except in the area of collection to replace paper 
new charges in FY FTE's in which only forms for all EEOC 
1999. 162 are recommended employment survey data 

for funding. collection programs. This 
Additional staffing-- would benefit the employers 
EEOC requested 203 and the business community. 
FTE's. The estimated cost is 

$200,000. EEOC would also 
like a one-time data 
collection for the ADA of 
1990. The cost estimate is 
$200,000. 

Compliance: 
*PSA's-- $225,000 
*"Stakeholder" meetings at 
25 sites-- $125,000 
*Video productions for 

employers-- $225,000 



HHSOCR HHS requested $22.4 While OMB is HHS asked for the following 
million to expand basically favorable in items, totaling $5.2 million: 
activities in its draft analysis of the 
compliance, technology office, it recommends Technology: 
and staff training. maintaining HHS Expand Internet--
HHS wants to front- OCR at its FY '98 Use for filing complaints, 
load their processing level. The final OMB computerized 
system. analysis does not correspondence, expedite 

include HHS in its investigative data requests. 
calculation. $250,000 

Geo-CodedlMapping Data 
base: $350,000 
(not recommended) 

Enhanced Data Collection: 
Analysis of differential 
treatment modalities 
(analyze medical treatment 
by race/ethnicity) $500,000 

Study managed care for 
impact on racial and ethnic 
impacts. $250,000. 

Mediation: 
pilot mediation programs in 

urban and rural areas, study 
decentralizing current 
system. $250,000 

Compliance: 

New program in nursing 
home area modeled on test 
program ran for 2 years with 
DOl. Informs minorities and 
disabled about rights so they 
can inform agency. $2.6 
million 

PSA program for consumer 
protection initiative at 
$250,000. 



DOL-- DOL requested $72 OMB recommends a OFCCP requested an 
OFCCP million, a 15% increase $68 million funding additional $8.5 million and 

above enacted FY 1998 level or a 9% increase. 101 FTE for its compliance 
level. Three part It also calls for an (affirmative action) intiative. 
program of regulatory increase of With existing resources, 
reform, affirmative approximately 10% in OFCCP reviews only 3% of 
action plan summaries, compliance reviews. its contractor universe. 
and tiered compliance OMB argues that the OFFCP also suggests that 
review process personnel requests are this money would cover the 

inflated and that development of an ADR 
OFCCP does not system for handling some 
suggest any new enforcement cases and 
programs. complaint investigations, the 

stronger enforcement of 
FMLA, and expanded use of 
technology for a Vietnam 
Vets project. 

Technology 
OFFCP asks to upgrade so as 
to allow contractors to 
submit data electronically. 
OFCCP would fully 
automate its management 
information system and 
provide field staff online 
access to all reports. 
Estimated cost: $3.75 
million 

Data gathering. No cost 
estimated by OFFCP. 
Proposes to re-engineer the 
report submitted by 
contractors to OFCCP --
streamlining the amount of 
paper and promoting easier 
use of the tiered review 
system. 



ED OCR ED OCR requested $70 OMB tenatively ED OCR first priority is the 
million, a $10 million recommends funding personel and travel requests 
increase above enacted increases to $65 embodied in its FY 99 
FY '98. The increase million subject to budget request. 
is for more personel, overall decsions by 
increased travel, and the Department of In addition, ED OCR 
increased support Education. requests funding for: 
activites. OCR is 
considered a well- Compliance: Elementary 
managed organization and Secondary School Civil 
and has won 3 VP Rights Compliance Report. 
Hammer awards. The last survey of school 

districts was accomplished in 
1974. Data from the survey 
are used by a variety of 
sources-- Congress, other 
agencies including DOJ 
CRO, educational 
institutions and researchers. 
Currently OCR does a 
random sampling. Estimated 
cost: $1. 7 million. 

Data: 

OCR proposes the five 
agencies with civil rights 
enforcement responsibilities 
conduct a survey to 
determine the feasibility and 
desirability of linking their 
databases to facilitate civil 
rights enforcement. Cost 
would range from $100,000 
to $600,000. 



DOLDCR The DCRis OMB does not include The total additional DOL-
responsible for this office in its cross- DCR requests is for 
enforcing the varied cut. approximately $3 million. 
federal statutes and 
regulations that 
prohibit discrimination Compliance activities: 
in all DOL programs, The office requests an 
in DOL workplaces, additional 21 FTE and $1. 89 
and prohibit million. 
discrimination on the 
basis of disability by Compliance Assistance: 
certain public entities. The office would conduct 20 

technical assistance visits a 
year. 

Compliance Monitoring: 
the office proposes to 
"provide total compliance 
monitoring coverage in a 3 
year cycle." Currently, only 
4 compliance reviews can be 
conducted. With additional 
resources, the staff would be 
able to conduct 18 reviews a 
year. Mediation: For an 
additional II FTE and 
$990,000 the office proposes 
marketing ADR to states and 
assisting them in developing 
and designing ADR 
programs. In addition, four 
FTE wiJuld provide ADR for 
those processing their 
complaints with DCR. 
Technology: The office 
requests $155,000 for 
technology improvements 
because the existing database 
needs major substantive 
revisions. They believe 
$75,000 would be needed for 
licenses and data base 
conversions and $80,000 for 
new computers to support 
additional staff resources. 



Note on DOJ CRD: The DOJ receives a $4 million increase from OMB for its FY98 enacted 
level of $65 million. We requested a summary of resources required by DOJ to expand its 
coordination function and were promised that we would receive it for the last week. I expect to 
get it today. Director Raines suggested in his review that he was less interested in a policy 
coordinating role for the DOJ-CRD but for a qualitative, technique sharing position such as how 
to make ADR work better. 
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Introduction 

For the past 24 years, Women Employed has worked to focus attention on the issue 
of employment discrimination and its impact on women's economic status. We have 
helped thousands of women deal with problems of sex discrimination in the 
workplace, providing them with information about their employment rights and 
support for pursuing them. We have developed extensive knowledge of the barriers 
to women's advancement and access to male-dominated fields, as well as the patterns 
of wage discrimination. Based on our direct experience with working women, we 
have developed and advocated for equal opportunity policies and programs to reflect 
their needs and protect their rights. 

For over twO decades, we have advocated for strong enforcement of federal equal 
opportunity laws and regulations. A major focus of our work has been the Equal 
Employment Opportunity Commission, which was created in 1964 to administer 
and enforce Title VII of the Civil Rights Act, prohibiting employment 
discrimination on the basis of race, sex, religion, and national origin.' Women 
Employed has consistently monitored the EEOC's case handling and policy 
development, generated proposals for improving enforcement, and analyzed policies 
and regulations to determine their impact on victims of discrimination. We compile 
statistical data to measure overall agency performance including timeliness of 
individual charge handling, rates of case closure and settlement, and litigation 
activity.' We maintain on-going contact with EEOC officials and employees in 
offices throughout the countty, as well as individual charging parties and their 
attorneys. 

A key component of our advocacy and monitoring work is the information 
we gather through our Job Problems Counseling Service. Since 1973, Women 
Employed has operated this unique service, which provides in-depth and 
comprehensive support, counseling, and attorney referrals to approximately 2000 
callers per year. Our counselors, trained in employment law, assist callers in defining 
specific issues and identifying their legal rights. They work with complainants to 
provide advice about the options best suited to resolurion of their specific problems. 
These options may include filing an internal complaint, negotiating with 
supervisors, filing charges with public law enforcement agencies, or seeking private 
legal counsel. We make specific referrals to enforcement agencies or ro private 
counsel when appropriate. From time to time, the organization has directly 
represented complainants in administrative enforcement proceedings and been a 
party to class charges against major employers. The Counseling Service provides us 

, See Appendix A: The EEOC: Its Mandate and Enforcement History 
, See Appendix B: EEOC Enforcement Statistics, FY 1980-FY 1997 
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with extensive information about the extent of specific employment problems, as 
well as the responsiveness of enforcement agencies. 

Over the past two decades, as we have counseled and represented individuals 
and participated in class charges, we have experienced the frustration of watching 
cases deteriorate in the backlog, investigations bungled, and class charges ignored. 
We have also experienced and documented the most productive enforcement period 
at the agency-a period that demonstrated the agency's potential effectiveness. 

Chairman Gilbert Casellas, who took office in October 1994, faced enormous 
challenges. With inadequate resources, he addressed severe policy and operational 
problems. In fiscal year 1994, less than 13 percent of charges closed resulted in 
some type of settlement. In contrast, at the height of EEOC effectiveness, reached 
at the end of Chair Eleanor Holmes Norton's term in fiscal year 1980,32 percent of 
charges closed resulted in settlement. Nearly half of charges closed in fiscal year 
1994 received a no cause determination, compared with 28.5 percent ofrhe cases 
closed in fiscal year 1980. It took the EEOC approximately 11 months to process 
an individual charge, compared to between 3 and 6.5 months in fiscal year 1980. 
The case backlog, which Norton's reforms had reduced to 20,000 cases, stood at 
nearly 100,000 cases at the time of Casellas' confirmation. 

He inherited a litigation effort lacking any strategy to maximize impact or 
effectiveness. EEOC had committed a large portion of its scarce resources to 
litigation on behalf of individuals, and almost none to systemic cases that would 
have greater impact on discriminatory practices. In FY 1994, the EEOC filed 77 
class action suits-just 21 percent of all cases filed. In contrast, in FY 1980, two­
thirds of all cases filed-or 218 cases-were class actions. Moreover, the number of 
Equal Pay Act cases decreased from 79 in FY 1980 to none in FY 1994. 

During the Reagan-Bush years, the emphasis on fair settlements, rapid 
resolution of charges, and strong enforcement that existed during the Carter 
administration were replaced by inaction, incompetence, and hostility toward 
victims' rights to reasonable remedies. Many complainants felt compelled to hire 
attorneys to ensure adequate representation and protection during the complaint 
process, despite Congress' intent that the EEOC aid victims of discrimination 
without requiring legal counsel. 

In late 1994, with a new leadership team finally in place at the EEOC, Casellas 
began an ambitious campaign to revitalize the agency that has included a redesign of 
the charge processing system, revision or reversal of past policy directives, national 
and local enforcement plans, alternative dispute resolution, a significant decline in 
the backlog of cases, revamping of the performance appraisal system, unprecedented 
labor-management partnership agreements, public outreach, education and 
technical assistance activities, and transformation of EEOC's negative internal 
culture and reputation. 

In 1995, WEI issued a report, Reinventing the Equal Employment Opportunity 
Commission: Recommendatiom for Reform which outlined a comprehensive series of 
recommendations for restructuring charge processing. The report called for a 
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flexible framework for serving charging parries in an efficient and timely manner 
and delineated me need for strategic litigation to maximize me impaer and 
effeeriveness of limited agency resources.' While many of our specific 
recommendations were adopted and successfully implemented, others mat were 
embraced in principle have not been integrated in(O me new Prioriry Charge 
Handling Procedures or sysrem-wide practices.' As a result, barriers to effective 
enforcement remain. 

This follow-up repor(, Reinventing the Equal Employment Opportunity 
Commission: Barriers to Enforcement, identifies me critical faerors mat continue to 
limit me effeeriveness of charge processing and mose necessary ro achieve a 
successful litigation srrategy. These recommendations are based on our years of 
experience counseling vierims of discrimination, filing charges, and evaluating the 
agency's practices and procedures. Our goal remains (0 "reinvent" an EEOC in 
which service, speed, settlement and strategic litigation are the standards by which 
its success can be measured. 

The reforms that the EEOC embraced in 1995 were well-conceived. Now me 
job must be completed. We urge the EEOC (0 adopt and implement these 
proposals wimout delay. 

, See Appendix C: Recommendations for Charge Processing 
• See Appendix 0: Highlights of EEOC's New Charge Processing Systems, April 1995 
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Recommendations for Charge Processing 

The Full Investigation Policy adopted in 1983 prevented expeditious 
resolution and the exercise of discretion to determine the most 
appropriate investigative method, 

Status: 
• Policy rescinded; front-line investigators empowered to exercise individual 

judgment, 
• "Triage" adopted to create a flexible approach that prioritizes charges based on 

the appropriate level of investigative effon needed. rather than one fixed charge 
processing procedure. Cases are categorized in order of priority: 
a) high priority charges falling within the national or local enforcement plans 

and those in which it appears likely that discrimination occurred (potential 
"cause" cases). 

b) charges that appear to have merit. but require additional evidence to 
determine if discrimination occurred (possible "cause" cases). 

c) charges appropriate for immediate resolution (likely "no cause" cases based 
on assessment of substantive merits or lack of resources to develop evidence). 

Barriers to Effective Enforcement: 
• No system-wide definition of the triage categories. 
• No training in concrete application of conceptual directions; that is. no hands­

on translation of general principles (e.g. what are the standards that guide an 
investigator's decision about the likelihood that discrimination occurred. or the 
need for additional evidence. etc?). 

Solutions: 
~ The national office must develop standard criteria for determining classification 

of charges (extent of documentation. existence of witnesses. industry patterns. 
enforcement history of the respondent. etc.). 

~ All enforcement staff should be trained in critical decision-making using these 
criteria. 
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The Full Remedies Policy adopted in 1985 required -full relief" to be 
obtained in every case in which reasonable cause was found. This 
obstructed conciliation and settlement, even when both parties 
reached terms of agreement. 

Status: 
• Policy rescinded; settlement encouraged at all stages of charge processing'. 
• Despite this change, settlement rate is at historically lowest level, while no-cause 

rate is at historically highest level. 

Barriers to Effective Enforcement: 
II Maximizing closure of cases is the principal goal of the Commission; finding 

no-cause has become the most expedient method of closure. 
II Investigators have no training in negotiation skills that promote settlement. 
II Alternative dispute resolution (ADR) programs are frequently accepted as a 

substitute for comprehensive settlement efforts throughout all stages of charge 
processing. 

Solutions: 
• The Commission must reframe its statement of values and communicate with 

the field so that investigators understand that charge processing should typically 
culminate in settlement. 

• System-wide training should be developed and delivered by those with 
demonstrated expettise in the techniques of persuasion, negotiation and 
conferring to facilitate settlement. 

• Face-to-face conference must be re-established as a primary tool to advance early 
settlement. 

• Settlement between the parties must be encouraged throughout charge 
processing, upon receipt of charge, from time to time during investigation, and 
both before and after findings are issued. 

• ADR must be viewed as a particular means to amicable resolution, not the only 
method for achieving EEOC's mandate to settle discrimination charges. 

• Internal incentives, including performance appraisals, should promote 
settlement. 

, Motion won unanimous approval at Commission meeting, April 19, 1995. 
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Staff must act as customer service representatives to persons 
seeking the Commission's assistance. 

Status: 
• The Commission identified essential elements of charge receipt counseling: 

a) The individual should be explicitly informed by charge receipt personnel 
that he or she has a right to file a charge. 

b) Potential charging parties should not be discouraged from filing a charge. 
c) Attorney referrals should be provided to aid those who wish to bring suit. 

Barriers to Effective Enforcement: 
• Many field offices fail to provide definitive infonnation to individuals regarding 

the scope of their employment rights, including the right to file a charge of 
discrimination. 

• Some field offices effectively discourage charge filing through such practices as 
emphasizing the perils of filing a charge, pressuring complainants to utilize state 
and/or local fair employment agencies, and devising procedures that preclude 
timely access to intake. 

• Attorney referral procedures remain largely undeveloped. 

Solutions: 
~ The national office should act on its stated intention to work closely with 

appropriate offices to create and disseminate model notices; additionally, 
development of videos and other tools for providing necessary information 
should be implemented immediately. 

~ The Commission should issue its promised guidance on assisting complainants 
in their decision about whether to file a charge without discouraging them. 

~ The Commission must address the question of appropriate referrals of charging 
patties to advocacy and civil rights groups. 

In order to revitalize enforcement activity, there must be increased 
support for field operations. 

Status: 
• In fiscal year 1994, the ratio of headquarters to field staff stood at 25 percent. 

While the overall number of headquarters positions declined by 9 percent by 
the end of fiscal year 1996, field positions also declined, so the 25 percent ratio 
of headquarters to field staff remained unchanged. 

Barriers to Effective Enforcement: 
• Insufficient budget allocations by Congress. 
• The agency cannot utilize personnel transfers in large numbers to make 
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adjustments because they are too costly within the budget constraints of the agency. 
Ie The Commission has not formally adopted a reorganization plan for the entire 

agency. 

Solutions: 
~ The agency should examine comparable enforcement agencies to immediately devise a 

strategy to substantially and permanently reduce the ratio of headquarters to fieid 
staff. For example, the Department of Labor's Office of Federal Contract Compliance 
Programs maintains a headqUarters/field staffing ratio that ranges between 10 percent 
and 14 percent. 

~ All staffing authorizations should be allotted to the field; positions in the national 
office should remain unfilled except through reassignment of other headquarters 
employees. 

~ The national office should reassign as many administrative suppOrt staff as funds 
permit from headquarters to enforcement functions in the field. 

~ In order to reduce the resource burden on field operations, the agency should identifY 
work currently being performed in the field that could instead be reassigned and 
accomplished in headquarters. 

New standards for evaluating field office and staff must be developed. 

Status: 
• The emphasis placed on classifying performance indicators (merit factor, on the 

merits, administrative closures), which proved counter-productive both for 
enforcement and evaluative purposes, was abandoned. 

• The national office delegated significant decision-making authority to field managers. 
• Fully acceptable results can be measured only in a small number of field offices; in 

many offices, no significant enforcement activity is occurring. 

Barriers to Enforcement: 
Ie There is no system of standard criteria for assessing particular offices or staff with 

regard to the impact of enforcement activity on eradicating discrimination. 

Solutions: 
~ Service, speed, settlement and strategic litigation should be the fundamental standards 

of success for appraising performance of all senior managers, regardless of function. 
~ The Commission should resist any temptation to revert to micromanagement of field 

operations; in fact, it should identifY additional opportunities to empower field 
managers who have achieved measurable success. 

~ Field oversight must be directed and conducted by proven field managers whose 
hands-on knowledge and successful performance will ensure acceptance by their peers. 
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Recommendations for Litigation Strategy 

The Enforcement Policy adopted in 1984 required litigation of every 
charge for which a -reasonable cause" finding was issued, thus 
preventing speedy resolution of cases and committing the agency's 
limited resources to individual cases with no fa .... reaching impact. 

Status: 
• Policy rescinded; a National Enforcement Plan was established that affords 

priority to cases that are particularly egregious, penain to issues of legal 
precedent or the public interest, or have class and/or systemic implications. 

Barriers to Effective Enforcement: 
• In the last full fiscal year preceding the Reagan/Bush administrations (1980), 

two-thirds of all cases filed by the EEOC were class actions; in Fiscal Year 1996, 
over 80 percent oflitigation activity was concentrated on individual cases. 

• The vast majority of the agency's involvement in egregious cases is focused on 
obtaining intervenor status, rather than filing its own cases. 

Solutions: 
>- IdentifY field offices that have fulfilled the agency's mandate to litigate class 

and/or systemic cases and create a "strike force" implementation team comprised 
of their field managers.' 

>- Examine and analyze how the Mitsubishi case was developed by the Chicago 
District Office to define a model(s) for selecting and investigating high impact 
litigation targets. 

>- Internal incentives, including performance appraisals, should encourage 
litigation of cases that are particularly egregious, penain to issues oflegal 
precedent or the public interest, or have class and/or systemic implications. 

The Commission retained litigation decision authority for cases 
involving novel issues and class cases of significant size while 
delegating litigation decision authority over class and individual 
cases to the General Counsel; the General Counsel re-delegated 
litigation decision authority for individual cases to the Regional 
Attorneys. 

'The Department of Labor's Office of Federa! Contract Compliance Programs has 
consistently used this approach to achieve impressive enforcement results. 
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Status: 
• 80 percent of all coun cases filed in Fiscal Year 1996 were individual cases. 

Barriers to Enforcement: 
• Delays caused by layers of review and the abiliry to avoid critical scrutiny by the 

national office discourage referrals of cases involving novel issues and/or 
significant class cases. 

• There is no incentive to identify and develop high impact litigation vehicles 
rather than individual cases. 

Solutions: 
>- Increase field litigation decision authoriry; initially, re-delegate litigation decision 

authoriry to those field offices that have successfully litigated high impact cases. 
>- Internal incentives, including performance appraisals, should reward litigation 

accomplishments that result in broad-based impact on discriminatory 
employment practices. 

District Directors can refer Commissioner Charge proposals directly 
to individual Commissioners to obtain approval for investigation and 
development of systemic cases; neither the proposed Commissioner 
Charge nor the subsequent investigation requires approval or 
oversight by the Office of Program Operations (OPO). 

Status: 
• Commissioner Charges comprise only about one-tenth of one percent of the 

agency's pending charge inventory. 

Barriers to Enforcement: 
• Commissioner Charges generated in the field are still subject to oro review 

and oversight. 
• The Commission has not placed sufficient prioriry on the use of Commissioner 

Charges to anack systemic discrimination. 

Solutions: 
>- Conform agency practice with the Chairman's 1995 directive that removed 

oro involvement in Commissioner Charges. 
>- Determine how to reallocate resources to increase the development of systemic 

cases through Commissioner Charges. 
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Appendix A 

The EEOC: Its Mandate and Enforcement History 

Currently, the EEOC is the principal federal equal employment opporrunity 
enforcement agency, responsible for Title VII of the Civil Righrs Act, the Equal Pay 
Act, the Age Discrimination in Employment Act, and Title I of the Americans with 
Disabilities Act. The agency is also charged with coordinating executive branch 
implementation of all equal employment opporrunity legislation, regulations, 
and policies. 

Over irs thirry-year history, the EEOC has undergone three major restructuring 
efforrs. The first efforr grew out of frustration with the EEOC's inabiliry to attack 
class-wide or systemic discrimination and irs lack of enforcement power. The original 
framers of Title VII had greatly underestimated the extent to which discrimination 
affected whole classes of employees, rather than isolated individuals. They had also 
misjudged the level of resistance they would encounter from recalcitrant employers. 
$0 in 1972 Congress amended Title VII to empower the EEOC to file lawsuirs to 
attack class-wide discrimination. 

Throughout the 1970's, demands on the EEOC increased, as women's and civil 
righrs organizations took high-profile action against employment discrimination. 
Administratively, however, the agency was unable to cope with those demands. 
Women Employed was one of many critics of the agency during this period. Our 
criticism focused on four issues: the unwieldy structure of the agency, which diffused 
responsibility and accountability and produced serious internal friction; procedural 
shorrcomings in handling individual cases, resulting in a backlog of 130,000 cases by 
1976; poor resource allocation, with less than 35 percent of EEOC's budget allocated 
to actual investigations; and an inoperative systemic charge program. By 1976, 
we found dealing with EEOC so unproductive that we stopped filing charges 
and joined other civil rights organizations in a suit against the Chicago District 
office. 

The second major restructuring began in 1977 with the appointment of Eleanor 
Holmes Norron as Chair of the EEOC. The major enforcement and management 
problems she inherited were the immense backlog, an average charge processing time 
of two years, and the lack of an effective program to address systemic or "pattern and 
practice" cases. To get the EEOC moving again, Norron upgraded the charge intake 
process and introduced the Rapid Charge Processing (RCP) system. This system was 
designed to overcome barriers to timely settlement of charges-an outcome desirable 
to both charging parries and respondenrs. RCP heavily emphasized the negotiation 
of quick, no-fault settlemenrs, with the EEOC ap:ing as a mediator or advisor. If a 
charge could not be resolved through RCP, the EEOC could send the charge to its 
extended processing unit for additional investigation and conciliation. 
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Recognizing that race and sex discrimination was, by definition, discrimination 
against a class of people and not only specific individuals, the EEOC under Norton 
designated a separate unit in each district office to develop and investigate systemic 
charges. To fill the gap in coverage berween rapid processing of individual charges 
and the process for handling systemic charges, the EEOC instituted the Early 
Litigation Identification (ELI) program in 1979. ELI identified and expanded 
individual charges that had a potential impact for a class of persons or were 
generated by a systemic employment practice. 

The new systems and programs implemented under Norton were generally 
well received by employers and complainants. Most women's and civil rights 
organizations praised RCP and ELI, but urged the EEOC to increase its effons 
in the systemic units. 

The agency's emphasis on speedy resolution of individual charges ptoduced 
positive results. By 1980, the EEOC's settlement rate was over rwice the rate for 
1976 and the average time for processing a charge had dropped from 24 months in 
1976 to berween 3 and 6.5 months in 1980. In addition, the backlog of cases 
decreased from 130,000 in 1976 to 37,675 in 1980. Women Employed and other 
advocates were optimistic that improvements would be forthcoming in the systemic 
area, but with Carter's defeat in 1980, Norton left the agency. 

The third major transformation of the agency began with Reagan's election in 
1980 and continued through the Bush administration. Reagan appointees to the 
EEOC immediately halted Norton's reforms and began an unprecedented assault on 
the agency's policies and enforcement programs. During the Reagan-Bush years at 
EEOC, proven enforcement techniques were systematically undermined by policy 
changes, long-accepted litigation standards were altered, and remedial relief was 
sharply limited. The following is a list of the most significant-and most 
damaging--<:hanges that were ordered: 

• In 1984, the EEOC adopted a policy requiring litigation of every charge for 
which a "reasonable cause" finding was issued. This change, which prevented 
speedy resolution of cases, also assuted that the agency's limited resources would 
be disproportionately allocated to individual cases with no particular far­
reaching impact. 

• At the same time, the Commission adopted a formal definition of reasonable 
cause which radically reduced the number of such findings and encouraged "no 
cause" findings; reasonable cause could only be determined when there was 
enough evidence to win, rather than enough evidence to sue. No other agency 
has ever adopted such a strict standard of proof. 

• In 1985, the EEOC began requiring "full relief" to be obtained in every case in 
which reasonable cause was found, effectively obstructing conciliation and 
settlement, even when both parties reached terms of agreement. This policy 
fundamentally shifted the agency from a conciliatory to an adversarial posture. 

• In 1987, the General Counsel issued a memorandum that precluded the use of 
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goals and timetables in conciliation agreements, thus eliminating one of the 
primary remedies in systemic cases. 

• In 1992, the Office of Program Operations (OPO) required field offices to seek 
special permission to negotiate for compensatory and/or punitive damages, 
remedies that were specifically provided for in the Civil Rights Act of 1991. As a 
result, less than 10 percent of charge conciliations have included negotiations 
for compensarory and/ or punitive damages, and charging parties were being 
denied the full remedies to which they are entitled under the law. (In December 
1994, Chairman Casellas issued a memorandum reversing the OPO position.) 

These policy changes and other conditions within the EEOC resulted directly in 
the accumulation of another immense backlog of cases. By the end of Norton's 
tenure in FY 1980, the backlog had been reduced by 71 percent, and a targeted 
plan had been developed ro eliminate it completely by the end of FY 1982. Under 
Reagan's Chairman, Clarence Thomas, the backlog began to build again. Although 
it fell slightly before the end of Thomas' tenure, under Bush appointee Evan Kemp, 
it rose steadily, reaching nearly 100,000 cases. 

The EEOC's litigation effort suffered as well. Although there was a large increase 
in the number of cases filed in court, the agency's overall emphasis shirred to 
litigating individual complaints at the expense of class/systemic cases. Thomas 
abolished the ELI system that identified and tracked potential class cases in the 
district offices. Kemp went far beyond that ro prevent many such cases rrom 
reaching the litigation stage. 

During the Thomas-Kemp years at EEOC, resources also declined in real terms. 
Between 1980 and 1994, while the number of new charges skyrocketed and the 
backlog grew, the number of full-time employees decreased. In FY 1980, the EEOC 
received 59,328 new charges; in 1994, the agency received 91,189 new charges-a 
65 percent increase. At the same time, the number of staff (full-time equivalents) 
dropped from 3,390 to 2,832. The agency's budget, in inflation-adjusted dollars, 
remained flat for the entire 15-year period. EEOC's FY 1980 budget was $124.5 
million, while the FY 1994 budget after adjusting for inflation was $129.9 million. 
The inflation-adjusted budget request for FY 1998 is only $126.3 million. 
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EEOC ENFORCEMENT STATISTICS 

FY'80 FY'81 FY'82 FY'83 FY'84 FY'8S FY'86 FY'87 FY'88 FY'89 FY'90 FY'91 FY'92 FY'93 FY'94 

Total Closures 49,225 71,690 67,052 74,441 55,034 63,567 63,446 53,482 70,749 66,209 67,415 64,342 68,366 70,746 71,563 

Settlement Ratc 32.1% 28.9% 29.4% 26.2% 20.8% 14.4% 12.5% 12.5% 15.0% 13.9% 14.7% 14.4% 13.2% 13.0% 12.8% 

No-Cause Ratc 28.5% 29.4% 35.0% 41.1% 46.7% 56.2% 59.5% 55.3% 49.7% 54.2% 57.2% 59.6% 61.0% 55.9% 48.1% 

Time Lapse (months) 3-6.5 5-8 5.4-9.4 4.3-7.2 5.9-6.8 6.4-6.9 8.3 9.3 10.9 9.8 9.5 8.5 9.7 9.8 10.9 

Backlog 37,675 20,238 33,417 31,538 39,893 46,773 50,767 61,686 53,780 46,071 41,987 45,717 52,856 73,173 96,945 

LITIGATION STATISTICS 
FY'80 FY'81 FY'82 FY'83 FY'84 FY'85 FY'86 FY'87 FY'88 FY'89 FY'90 FY'91 FY'92 FY'93 FY'94 

Cases Recommended 
to General Counsel 393 469 401 338 276 708 701 557 764 904 998 849 665 829 784 

Cases Approved 
by Commission 322 364 112 192 204 277 440 436 486 572 689 595 471 715 472 

Cases Filed 
in Court' 326 368 164 136 222 286 427 430 438 484 524 495 347 401 368 

Title VII 200 229 101 82 130 172 289 320 299 312 351 352 242 263 242 

Equal Pay Cases 79 50 35 21 9 10 12 12 6 4 8 6 2 2 0 

Age Disc. Cases 47 89 28 33 66 96 109 69 106 134 140 102 84 114 73 

DI.ablllty Cnses 4 35 

Concurrent NA NA NA NA 17 8 17 29 27 34 25 35 19 18 18 

Class Action Suits2 218 166 69 75 112 155 148 105 127 129 106 89 47 61 77 

I Excluding subpoena enforcement actions 
1 Class actions suits arc included in overall number of cases filed 

Sources: Women Employed Institute from EEOC District Office Reports; EEOC Legal Services; EEOC Office of Program Operations Annual Reports: Fiscal Y cars 1985, 1986; Women Employed 
Freedom of (nfonnation Requests 
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EEOC ENFORCEMENT STATISTICS 

FY'95 FY'96 FY'97* 

Total Closures 91,774 103,467 47,861 

Settlement Rate 9.7% 7.0% 6.7% 

No-Cause Rate 50.9% 61.1% 59.6% 

Time Lapse (months) 11.8 12.6 12.6 

Backlog 98,269 79,448 75,541 

LITIGATION STATISTICS 
FY'95 FY'96 FY'97* 

Cases Recommended 
to General Counsel 

428 115 119 

Cases Approved 
by Commission 

352 54 17 

Cases Flied 315 161 126 
in Court' 

Title VII 185 105 73 

Equal Pay Cases I 2 0 

Age Disc. Cases 38 12 21 

Disability Cases 76 36 26 

Concurrent 15 6 6 

Class Action SlIltS2 78 32 30 

• First half 
I Excluding subpoena enforcement actions 
1 Class actions suits arc included in overall number of cases tiled 

Sources: Women Employed Institute from EEOC District Office Reports; EEOC Legal Services; EEOC Office of Program Operations Annual Reports: Fiscal Years 1985, 1986; Women Employed 
Freedom oflnfonnation Requests 
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Appendix C 

Recommendations for Charge Processing-1995 

Goal: Create a flexible framework for servicing charging parties in an 
efficient and timely manner. not one fixed system. Service. speed. 
settlement and strategic litigation should become the standards for 
success. 

Critical Success Factors' 

I. Intake 

A. Staff should be sdected and trained to act as customer service representatives 
to persons seeking the Commission's assistance, whether by tdephone, mail 
or personal visit. Intake personnd should provide comprehensive and 
definitive information to empower individuals to make informed decisions 
about pursuing their rights. Essential communication skills include: 

1) "consumer-&iendly" behavior 
2) the abiliry to elicit and interpret the reported incident(s) in order to: 

a) ascertain jurisdiction (illegal vs. unfair, timeliness, employer size, 
etc.) 

b) make appropriate refertals; 
c) discuss and explain EEOC's procedures and reasonable expectations 

for a charging parry; and/or 
d) draft a formal charge of discrimination. 

B. Charges and related intake documents should be cra&ed to include enough 
substantive facts to advance an expeditious investigation, without imposing 
an undue burden of detail on the charging party. 

C. All cases should be evaluated for evidence of class and/or systemic violations. 

1) Typically, class and/or systemic cases should be developed by field offices 
as a result of evaluating and/or expanding individual charges . 

• All of these recommendations are achievable through directive, compliance manual, etc. 
No formal rulemaking is necessary. 
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2) The headquaners' currenr systemic program should be eliminated, with 
its resources redistributed to field units that are designed to investigate 
expanded charges. 

3) A simple mechanism to trigger Commissioners' Charges should be 
available when District Directors determine the basis for such a charge 
(violations uncovered absenr a formal complaint, evidence uncovered in 
the course of investigating a charge which is later withdrawn, settled, or 
dismissed, etc.) and forward a recommendation directly to the 
Commission. 

4) Individual Commissioners should retain their prerogative to initiate a 
Commissioner's Charge. 
a) A Commissioner's Charge should be filed directly with the 

appropriate field office where it will be investigated. 
b) A Commissioner's Charge with national scope should trigger 

formation of a specialized ad hoc investigative force drawn from 
expen staff in representative field offices. 

II. Investigation 

A. Investigations should begin promptly and typically culminate in settlement. 

1) Settlemenr between the panies should be encouraged throughout the 
investigation. 

2) Investigators should develop the skills necessary to facilitate settlement. 
a) Internal incentives (performance appraisals, awards, etc.) should 

encourage settlement. 

B. Investigations should be designed to achieve expeditious resolution. 

1) The Commission should allow for a broad array of investigative 
techniques to be considered in bringing a charge to its earliest resolution 
(triage, fact-finding, mediation, neutral evaluation, etc.). 

2) Line investigators should have the discretion to decide the most 
appropriate investigative method and be held accountable for their 
choices. 

3) The extenr of supervisory oversight should be at the minimum level, 
commensurate with the demonstrated performance of individual 
investigators. 

C. Investigators should mainrain "consumer-friendly" contacts with the 
charging party on a regular basis. 

D. Cases that are panicularly egregious, penain to issues of legal precedent or 
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the public interest. or have class and/or systemic implications should be 
subject to priority investigations in order to determine their merits.' 

III. Resolution 

A. The Commission must adopt the pre-1984 standard for finding "reasonable 
cause" that requires a level of proof showing enough evidence for a 
reasonable person to believe that discrimination occurred. 

B. The Commission should establish a "no finding" resolution for cases in 
which it becomes apparent in the course of investigation that there is no 
cenainty regarding the merits of the charge (can't locate witnesses. 
insufficient evidence for determination. etc.). (This type of resolution 
already exists under the Age Discrimination in Employment Act.) 

C. The Commission must engage in strategic litigation that results in the 
greatest programmatic impact. 

I) Cases that are particularly egregious. pettain to issues of legal precedent 
or the public interest. or have class and/or systemic implications should 
be a priority. 

2) The Commission must recognize that it does not have the resources to 
litigate evety charge for which a "reasonable cause" finding is issued; 
prosecutorial discretion should be exercised by the Regional Attorneys. 
who must be held accountable for their choices. 

D. The current emphasis on classifYing performance indicators (merit factor. on 
the merits. administrative closures) should be abandoned. Service. speed. 
settlement and strategic litigation should become the standards for success. 

IV. Backlog 

A. Abandon the practice of processing the oldest case first and utilize available 
resources to simultaneously eliminate the backlog and handle new charges. 

B. Each field office should devise its own action plan based on its particular 
level of backlogged cases. 

C. Immediately utilize headquarters' staff to process the backlog. Eventually. 
divert headquarters' staff to the field. thereby producing greater charge 

'See Section I.e (1-4). 
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processing capacity. Flexible charge processing techniques will increase 
productivity, thus providing additional resources for eliminating the backlog. 

D. Establishing a "no finding" resolution is imperative.' 

, See Section III,B. 
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Appendix D 

Highlights of EEOC's New Charge Processing Systems 
April,1995 

*1. Policies Rescinded: 

Full Investigation (1983) -prevented expeditious resolution and discretion to 
determine most appropriate investigative method. 

Enforcement Policy (1984) -required litigation of every charge for which a 
"reasonable cause" finding was issued, thus preventing speedy resolution of cases 
and committing the agency's limited resources to individual cases with no 
particular far-reaching impact; in addition, reasonable cause could only be 
determined when there was enough evidence to win, rather than enough 
evidence to sue. 

Full Remedies (1985) -required "full relief" to be obtained in every case in 
which reasonable cause was found thus obstructing conciliation and settlement, 
even when both parties reached terms of agreement. 

*2. Triage adopted to create a more flexible approach that prioritizes charges based 
on the appropriate level of investigative effort needed, rather than one fixed 
charge processing procedure. Cases are categorized in order of priority: 

i) high priority charges falling within the national or local enforcement plans 
(to be developed by 6/30 and 8/\, respectively) and those in which it 
appears likely that discrimination occutted (potential "cause" cases). 

ii) charges that appear to have merit, but require additional evidence to 
determine if discrimination occurred (likely "cause" cases). 

iii) charges appropriate for immediate resolution (likely "no cause" cases based 
on substantive merits or lack of resources to develop evidence). 

*3. "Consumer-friendly" behavior at intake and access to information during 
investigation . 

• WEI recommendation adopted 
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*4. Settlement encouraged at all stages. 

*5. Elimination of substantive "no-cause" letter of determination outlining 
particularized findings. Discussion of findings with charging party through pre­
determination interviews. 

*6. Commission will determine classes of cases over which it retains litigation 
decision authority; remainder of cases will be delegated to General Counsel who 
may re-delegate litigation authority to Regional Attorneys (delegation of 
authority effective immediately, absent national enforcement plan). 

*7. New standards for evaluating field offices and staff will be developed. 

*8. Systemic cases developed in field based on individual or Commissioner charges. 

*9. Action plans for eliminating the backlog developed by both headquarters and 
field offices . 

• WEI recommendation adopted 
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U.S. Department of Labor Employment Standards Administration 
Office of Federal Conlract 
Compliance Programs 
Washington. D.C. 20210 

Ms. Elena Kagan 
Deputy Assi stant to the President 

for Domestic Policy 
Domestic Policy Council, Room 2 
The White House 
1600 Pennsylvania Avenue, N. W. 
Washington, D. C. 20500 

Dear Ms. Kagan: 

October 15, 1997 

At the Domestic Policy Council civil rights enforcement meeting. the Department of 
Labor was asked to provide information on its civil rights programs and how civil rights 
enforcement could be strengthened. As promised, we are providing you with the 
attached information regarding the Department of Labor's civil rights programs. 

We look forward to working with you in the future. 

Sincerely, 

Director 
Directorate of Civil Rights 

Working for America's WorkfolC'e 
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DEPARTMENTOFLABORE~LOYMENTSTANDARDSADMTIUSTRATION 
OFFICE OF FEDERAL CONTRACT CO~LIANCE PROGRAMS 

T_ What are the OFCCP's Civil Rights Responsibilities? 

£13'd 

A. The Office of Federal Contract Compliance Programs' (OFCCP) administers 
and enforces three equal employment opportunity laws: Executive Order 11246, 
as amended; Section 503 of the Rehabilitation Act of 1973, as amended; and the 
Vietnam Era Veterans' Readjustment Assistance Act of 1974, as amended. These 
programs' prohibit discrimination by federal contractors and subcontractors and 
require them to take affirmative action to ensure that aU individuals have an equal 
opportunity for employment, ~thout regard to race, sex, ethnicity, national 
origin, religion, disability or starus as a Vietnam era or special disabled veteran. 
The programs apply to contractors and subcontractors holding federal or federally 
assisted contracts over $10,000. OFCCP shares responsibility for the 
implementation ofThle I of the Americans with Disabilities Act of 1990 and the 
cmployment provisions of the Immigration Reform and Control Act of 1986. 

The mission of the:: OFCCP is to ensure equal employment opportunity for all 
workers. It requires Federal contractors not to discriminate and to take affinnative 
action to ensure an equal opportunity work place. The laws are designed to 
ensure that federal taxpayers' dollars do not perpetuate employment 
discrimination. 

B. Other related civil rights programs include: Department of Labor's Bureau of 
Apprenticeship and Training program that uses goals to help women and 
minorities obtain employment and access to craft pOSitions. (29 USC 50; 29 CFR 
Part 3D); Section 167 of the Job Training Partnership Act (JTPA) Amendment 
that requires states to submit a plan with goals for the training and placement of 
women in non-traditional employment positions (Pub. L. 102-235); Section 504 
of the Rehabilitation Act of 1973, as amended; regulations which prescribe equal 
opportunity requirements for Senior Community Service Employment Programs 
funded under the Older Americans Community Service Employment Act; the 
work incentive program requin:ments funded under the Social Security Act; equal 
opportunity requirements for the Job Service System under the Wagner-Peyser 
Act, and the regulations implementing the requirements under Title VI of the 
Civil Rights Act of 1973, as amended, regarding non-discrimination in 
Department of Labor funded Federally assisted programs. 

J Executive Order 11246; Section 503 of the Rehabilitation Act of 1973, as 
amended; and the affirmative action provisions (Section 4212) of the Vietnam Era 
Veterans' Readjustment Assistance Act, as amended. 
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II. What is OFCCP's "Reacb" (i.e., coverage)? 

OFCCP laws cover approximately 22.5 million workers or nearly 22% of the total 
civilian workforce (92,500 non construction establishments and 100,000 
construction estnbtislmlents). Executive Order 11246 applies to all contractors and 
subcontractors holding any federal or federally assisted contracts worth more than 
$10,000 armuaUy. Tn addition, the Executive Order requires contractors and 
subcontractors with a federal contract of $50,000 or more, and 50 or more 
employees, to develop a written affirmative action program. Similarly, Section 503 
of the Rehabilitation Act of 1973, as amended and the Vietnam Era Veterans' 
Readjustment Assistance Act of 1974, as amended apply to establishments with 
federal contracts of$IO,OOO or more annually. Every covered government contract 
contains an equal employment opportunity (EEO) clause that prohibits 
discrimination and requires affirmative action as a term of the contract. The 
Federal Government awarded more than $179 billion tax-payer dollars in prime 
contracts in Fiscal Year 1995. OFCCP ensures that federal tax payer dollars will 
not be used to discriminate by requiring contractors to monitor their own 
employment practices to prevent and remedy discrimination. Since FY 1994, 
OfCCP has recovered more than $130 million dollars in total financial settlements. 

OFCCP programs provide a tool through which qualified individuals have a chance to 
compete for jobs that have been historically closed to minorities, women and individuals 
with disabilities. The programs expand opportunities to ensure maximum participation 
for a strong economy. 

Ill. How Docs OFCCP Administer and Enforce Tbese Responsibilities? 

A. I3asic Investigative Procedures (Directed Investigations and Complaints) 

• OFCCP conducts compliance reviews, investigates complaints of systemic 
discrimination, monitors contractor compliance with the self-audit affirmative 
action requirements, and works with employers to help them recruit and retain 
qualified workers. In carrying out its responsibilities, OFCCP also: 

• Obtains and monitors Letters of Commitment and Conciliation Agreements 
from contractors who are in violation of the regulatory requirements. 

• Forms linkage agreements with contractors and the Labor Department to help 
employers identify, recruit and retain qualified workers. 

• Offers technical assistance to federal contractors to help them understand the 
regulatory requirements and review process. 

• Recognizes contractors' successful efforts (best practices) to ensure EEO. 
• Recommends enforcement actions to the Solicitor of Labor. 
• OFCCP administers its programs consistent with the President's four 
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constraints of fairness enunciated in the 1995 guidance to all federal agencies. 
Those four principles are: 

1. No quotas. 
2. Use Race-Neutral Ootions whenever possible. , -
3. Programs should be flexible and minimally inuusive. 
4. Programs should be transitional. 

n. General Education and Outreach Efforts 

OFCCP requires contractors, as a condition of having a federal contract, to engage 
in a self-analysis for the purpose of discovering any barriers to, equal employment 
opportunity. To educate contractors about their contractual obligations, OFCCP 
provides technical assistance, works closely with the industry liaison groups, and 
has one-on-one consultations, especially with the smaller contractors. OFCCP 
has established an Ombudsperson, a customer service plan, and outreaches 
regularly with our customers - contractors, constituency groups and labor 
organizations - in order to foster the mission of the OFCCP. 

C. Penalties 

A contractor in violation ofE.O. 11246 may have its contracts canceled, terminated, or 
suspended in whole or in part, and the contractor may be debarred, i.e., declared ineligible 
for future Government contracts. However, a contractor cannot be debarred without 
being afforded the opportunity for a full evidentiary hearing. Debarments may be for an 
indefinite term or for a fixed term. When an indefinite term debarment is imposed, the 
cuntractor may be reinstated as soon as it has demonstrated that the violations have been 
remedied. A fixed-term debarment establishes a trial period during which a contractor 
can demonstrate its commitment and ability to establish personnel practices that are in 
compliance with the Executive Order. Matters not resolved through conciliation may be 
referred to the Office of the Solicitor for enforcement. 

D. OFCCP has taken steps to "mend-not-end affIrmative action". 

"No-quotas directive". The Office of Federal Contract Compliance 
Programs reaffirmed its EEO / "no-quotas" policy with staff through the 
issuance of a directive, and has incorporated that policy into senior staff 
meetings and monthly conference calls. The agency is also requiring 
senior offIcials to constantly monitor to make sure that the "no-quotas" 
policy is being followed. 

Customer Service Plan. OFCCP has implemented a Customer Service 
Plan, distributed to OFCCP staff and to its regulated community, that 
expresses the high expectations for the conduct of the agency. 
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Ombudrperson. OFCCP has also created an ombudsperson liaison to 
address concerns from contractors and other stakeholders. That 
Ombudsperson number is 1-888-37-0FCCP. 

SiuJJTraining. OFCCP has instituted new staff training programs, with. an 
emphasis on accountability. When the agency learns that a compliance 
officer has misconstrued the law or OFCCP policy, the agency will 
provide remedial training. Such instances of unprofessional conduct are 
rare. 

Focus on Subs/an/iva Viola/ors. OFCCP also has instituted a more focused 
operational plan that targets contractors with a history of violations, 
growth industries, and first-time reviews. 

IV. Resource and Workload Levels - OFCCP FY 98 

The Administration requested a total of $68.7 million and 823 FTE for OFCCP, an 
increase of $8.6 million and 101 FTE over FY 1997. The resources are requested to 
allow OFeCp to administer its directed enforcement program and to investigate and 
resolve complaints of discrimination on a timely basis. Although the request may 
appear to be a large increase over FY 97, when compared to increases since 95, the 
OFCCP appropriations request is in line with other DOL agencies. 

FY 1981 FY 1992 FY 1997 % Change 

Total HE 1.482 856 739 - 50.1% 
Allocation 

Compliance 3,135 4,953 3,750 
Reviews 

Total Dollars 7,985,000 30,939,000 30,850,614 
Recovered 
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V. OFCCP Program Priorities 

Enforcement Activities 

• OFCCP's primary priorities are to ensure non-discrimination and compliance 
with the affirmative action responsibilities at federal contractor establislunents 
- - to foster EEO workplaces. To that end, OFCC? is implementing a Fair 
Enforcement Strategy to more effectively combat discrimination in federal 
contractor establishments by focusing on regulatory refonn; activation of a 
tiered review process to focus on substantive violations, thereby reducing the 
paperwork; and enhanced technical assistance and training. 

• Small businesses in particular will benefit from the Fair Enforcement Strategy 
Initiative. The new proposal allows smaller contractors (those with 150 or 
fewer employees) to submit an abbreviated affirmative action plan which 
should result in a substantial reduction in the paperwork required. 

• OFCCP's corporate management reviews ("Glass Ceiling Reviews") 
strengthen families by breaking the glass ceiling and eradicating corporate 
wide discriminatory policies that impede access and employment 
opportunities for all qualified individuals (OFCCP conducts reviews and 
engages in linkage [partnership] efforts that result in jobs for real people); 

Education 

• OfCCP conducts Town Hall Meetings and Special Events (EVE Awards! 
Best Practices Executive Order 11375 Luncheon and Round Table) to educate 
the nation about the persistent problem of discrimination and to provide 
guidance on the best corporate EEO practices and federal contractor 
responsibilities. 

• Each year, the Department of Labor honors contractors that exemplify equal 
employment opportunity, done the right way. The Secretary's Opportunity 
2000 award is the Department's top EEO honor. The issuance of the award 
highlights the best corporate practices and furthers the agency's efforts to 
maximize its effectiveness. OFCCP also recognizes public interest and 
community based organizations that have contributed to its mission with the 
Exemplary Public Interest Contribution Award (EPIC). 
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Outreach and Technical Assistance 

• OFCCP conducts seminars, workshops and provides technical assistance 
guidance. The agency works in partnership and through alliances with all of 
our stakeholders to ensure that ali our citizens, whatever their backgrounds, 
have an opportunity to participate in the workplace; and encouraging 
employers to highlight their proven methods to bring about tIUe equal 
employment opportunity and promote racial harmony (EVE awards & Best 
Practices Summit). 

VI. What arc OFCCP accomplishments? 

OFCCPhas: 

• Obtained more than $130 million since 1994 for women, minorities, individuals 
with di sabiIities and veterans who were victims of discrimination by federal 
contractors and contractors. 

• Enabled 129 of the Fortune 1,000 companies and other major corporations to 
break the "glass ceiling" for women and minorities. 

• Enabled thousands of American workers to be employed in better paying 
positions in industries from which they had been historically excluded. 

• Prevented discrimination and fostered equal employment opportunity through 
regulatory requirements that mandate self-audits ofEED compliance by federal 
contractors. 

• Provided thousands of hours oftechnical assistance to contractors and other 
stakeholders. 

• Initiated a major streamlining and reinvention effort titled the "Fair and Effective 
Enforcement Strategy" to reduce the paperwork burden on contractors, while 
focusing the compliance process on the greatest need (i.e. discrimination). 

• Initiated a public education initiative that includes technical assistancc via the 
Internet. 

• Streamlined the Process. OFCCP completed the first phase of its regulatory 
reform cffort on i\ugust 19, 1997. The agency is implementing its "Fair and 
Effective Enforcement Strategy" that will (i) eliminate unnecessary paperwork 
requirements associated with the written affirmative action plan; (ii) use an 
expedited review process that will greatly assist in the agency's targeting of its 
I imitcd resources on substantive violations first; and (iii) reduce its internal 
administrative procedures by at least 30%. 

• Used Alliances and Technical Assistance. In addition. the agency is using creative 
new approaches, including the use of expanded alliances, to achieve greater 
compliance with the laws and region-specific initiatives ranging from the use of 
testers to guidance on se)(-harassment and glass ceiling reviews to detect and 
remedy employment discrimination. 
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VII. How Can OFCCP Improve Its Effectiveness? 

A. Complete Current Regulatory Activities 

OFCCP: 

60-1final rule; 60·2 NPRM; VEVRAAjinal rule: § 5031Waiversjinal rule 
OFCCP has a regulatory reform proposal to update its Executive Order 
11246 affirmative action regulations. The first phase of !he regulatory 
reform effort. part 60-1, was completed with the publication of the final 
regulations on August 19, 1997. The second part of the proposal, part 60-
2, is being finalized by the OFCCP in conjunction with the Office of the 
Solicitor. The proposal implements an affirmative action plan summary, 
reduces the burdens, and should increase the effectiveness of OFCCP 
enforcement by better targeting of its resources. The agency also recently 
updated its Section 503 regulations to conform to the Americans with 
Disabilities Act. Tn addition, !he agency's Separate Facility Waiver Final 
Rule. under Section 503 of the Rehabilitation Act of 1973, as amended, is 
in final draft form. The document establishes regulatory standards that the 
Deputy Assistant Secretary may use to determine whether requests by 
contractors for a waiver from the requirements of Section 503 will be 
granted. 

B. Encourage and Highlight Best Practices. 

OFCCP: Each September. the Department of Labor's Employment 
Standards Administration and OFCCP host an awards ceremony to 
recognize federal contractors that have made innovative and exemplary 
efforts to ensure equal employment opportunity. The highest award given 
is the Secretary's Opportunity 2000 award. In addition, the OFCCP works 
closely with the contractor community throughout the year to educate and 
highlight the best practices that the corporate leaders adopt. OFCCP is 
also beginning to use the media and electronic means to provide guidance 
and technical assistance on contractor responsibilities and employee rights. 

OFCCP also suggests that the Administration implement Professor 
Christopher Edley's White House Report recommendations that the 
Secretary of Labor "explore means of collaborating with private sector 
leaders in more vigorous private sector-led efforts to promote best 
practices in providing equal employment opportunity. Other Cabinet 
officers and Administration officials should participate as appropriate." 
Page 39 of the Affirmative Action Review: Report to the President. 
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C. Expand the Memorandum of Understanding between the OFCCP and the 
Equal Employment Opportunity Commission. 

One means to strengthen OFCCP enforcement is to work with EEOC to allow 
OFCCP to serVe as the agent of the EEOC for purposes of obtaining full relief for 
victims of egregious discrimination. OFCCP could also process more cases with 
class-based discrimination and disability discrimination. 

D. Issue a Presidential Directive to all federal agencies emphasizing the 
importance of the EEO clause contained in government contracts. 

The OFCCP has been working in partnership with the Department of Justice, the 
EEOC, the Department of Transportation, the Department of Education and the 
General Services Administration separately to enhance compliance with the EEO 
clause. The agency is also working with the Civilian Agencies Advisory Council 
(CAAC) to educate contracting officers about the enforcement of the EEO clause. 
OFCCP recommends a Presidential Directive to underscore the importance of 
compliance with the EEO responsibilities. 

E. Coordinate an inter-agency public education approach to affirmative action. 

The OFCCP recommends working with the President's Initiative on Race and also 
with the White House Women's Bureau to educate the public about the 
continuing need for affirmative and its benetits and to defend against unwarranted 
attacks on federal affinnative action. Because of the DOL programs, women and 
minorities have moved up the corporate ladder to better paying jobs; working 
women have moved from welfare to non-traditional full·time employment; more 
individuals with disabilities are employed in permanent, self-supporting positions; 
and companies across the nation are reconsidering discriminatory compensation 
and promotion systems. Without the EO 11246 affirmative action and other 
govemment EEO programs, it will be more difficult to build the society we need 
in the 21 ~ century. The programs open doors of opportunities, that were 
previously closed and works to ensure equal employment opportunity for all 
Americans. There needs to be a coordinated approach to public information. 

Need for Additional Resources 

• The OFCCP could do more with more. OFCCP's principal enforcement mechanisms 
are compliance reviews (including "glass ceiling reviews" and complaint 
investigations). However, because of significant budget cuts, resulting in a nearly 
50% reduction in OFCCP personnel since the 1980's, the OFCCP is able to review 
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less than four percent ofthe universe of Federal contractors. OFCCP staffing has 
been at jt~ lowest staffing level, while the workforce continues to grow each year. 
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u.s. Department of Labor 
Directorate of Civil Rights 

As a follow-up to the Domestic Pelicy CmJnci! meeting on civil rights enforcement, information 
was requested related to the size and scope of our respective agency's civil rightS progriiI", 
resource levels and program priorities. You also asked for an assessment of how civil rights 
enforcement could be strengthened. The following information is being provided in response to 
that request. 

Directorate of Civil Rights (DCR) Mission 

The Directorate of Civil Rights (DCR) is responsible for enforcing the varied Federal statutes and 
regulations, that (I) prohibit discrimination in DOL programs, (2) prohibit discrimination on the 
basis of disability, by certain public entities and in DOL conducted activities, and (3) prohibit 
discrimination within DOl., workplaces. 

DCR Jurisdiction 

The Department of Labor (DOL) provides approximately 35 billion dollars in financial assistance 
to over 900 grant recipients annually. The Employment and Training Administration operates 99 
percent of DOL's federally assisted programs. These include such programs as the Job Training 
Partnership Act (JTPA). which include 112 Job Corps Centers. the State Employment Security 
Agencies. Older Worker Program, Migrant and Seasonal Farmworker Program, Disabled Person 
Program, and Indian and Native American Program. Additionally, the Occupational Safety and 
Health Administration. Mine Safety and Health Administration. Women's Bureau, Veterans' 
Employment and Training Services, and the Bureau of Labor Statistics, also administer financial 
assistance programs. These DOL programs reach the entire civilian labor force which is estimated 
to be 136.2 million persons. 

DCR also enforces Title II of the Americans with Disabilities Act which protects all persons from 
discrimination on the basis of disability by State and local governments, irrespective of receipt of 
federal financial assistance. DCR is also responsible for enforcing Section 504 of the 
Rehabilitation Act which prohibits discrimination on the basis of disability in DOL conducted 
programs. and Title vn of the Civil Rights Act and related statutes which provides civil rights 
protections for approximately 16,000 DOL employees. 

DCR FY 1998 Budget Request 

The FY 1998 budget for DCR is $4,535,000 and 50 FIE. Thiny (30) of the 50 FTE are related 
to external compliance review and complaint activities. 
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OCR FY 1999 BUdget Request 

In response to the President's civil rights agenda to strengthen overall ~ivil ,rights enforcement in 
Title VI and Title IX, and disability laws, the FY 1999 budget request mc1udes a request for an 
increase of 5 Fn:. over ihe FY 1998 level 0[50 and an increase ofSl00,OOO for travel, to increase 
DCR's compliance review, technical assistance and outreach efforts. 

Complaint Workload 

FY 1981 FY 1992 FY 1997 Change 

Complaint Workload 1,530 1,955 1,318 .14% 
External 1,350 1,789 1,172 ·13 %* 
Internal 180 166 146 ·19%·· 

There has been an overall reduction of 14% since 1981 in complaint workload. However, or 
more significant is the reduction of complaint filings by 632 or 33% since '1992. The reduction in 
complaint workload is attributable to two factors. In the external program, the regulations 
implementing the ]TP A., required a Methods of Administration (MOA) be entered into as a 
condition for receipt of Federal funds. (See explanation ofMOA below). In the internal program, 
the percentage reduction of complaint filings was 19%. This is attributable to a reduction in the 
DOL workforce of 24%. 

DCR Program Priorities 

Voluntary Compliance Activities 

DCR's primary focus in the external program is to promote voluntary compliance by grant 
recipients of the applicable nondiscrimination laws. Voluntary compliance is achieved in a variety 
of ways, through the use of a MOA instrument, edUcation. outreach, technical assistance, and 
conciliation efforts. DCR's FY 1998 program priorities are as follows: 

Use ofMOA Agreement 

First, the nondiscrimination provisions of the JTP A regulations require, as a condition of receipt 
of JTP A funds, the governor of each state to enter into a MOA agreement with DOL. The 
purpose of the MOA was to ensure that each state has in place a viable equal opportunity system 
to assure equal opportunity in the delivery of services of the ITPA program. This model has 
worked well in a block grant program to provide for maximum coverage for program participants, 
thereby reducing the need to file complaints at the federal level. As indicated above, the number 
of complaints filed during the last five years feU from 1789 to 1) 72. 

In FY 1998, we will afford each state the opportunity to update their MOA. A desk review will 
be made of each MOA Those MOAs, which meet the minimum levels of compliance, will be 
targeted for compliance reviews, in FY 1999. 
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Education 

A second method for achieving voluntary compliance is through education. Each year a national 
EO conference is held in Washington which is attended by representatives from each state. The 
purpose of the conference is to provide continui.'lg updates on legislation, recent developments in 
the law, and training in running an effective equal opportunity program within the state. 

In FY 1998, four mini-conferences will be held in the east, west, south, and central regions of the 
country. This will allow more grant recipients to take advantage of training to learn more about 
their responsibilities under the law and to provide a deterrent effect. 

Outreach 

Third, opportunities for education also exist through outreach activities. DCR is called upon 
throughout the year to speak at a variety·offorums. For example, in the first quarter of this fiscal 
year, presentations will be made to the NAACP and AARP. There is a great desire as 
demonstrated by the various speaking requests received, to learn more about the area of civil 
rights, and in particular about the Americans with Disabilities Act. 

Technical Assistance 

Fourth, in addition to the national conference, in response to requests received from the states, 
technical assistance visits are made. Currently, we receive more requests for technical assistance 
visits then we are able to accommodate in a given year. Notwithstanding, we make every effort 
to respond to these requests within available resources. 

During FY 1998, in addition to these technical assistance visits, we will be working with Job 
Corps staff and contractors to address certain program accessibility issues in the Job Corps 
program. 

Conciliation 

Finally, in both the compliance review and complaint processing activities, grant recipients are 
encouraged to enter into conciliatory agreements where possible. 

To enhance this ongoing effort, we will be encouraging each of the states to enhance conciliation 
efforts by the introduction of altemative dispute resolution in their complaint process so that in 
the subsequent years alternative dispute resolution will be universally available. 

This ultimately should further reduce the number of complaint filings and at the same time result 
in a direct COSt avoidance savings to the government. 
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Other Enforcement Priorities 

In addition to the voluntary compliance activities described above, DCR is looking at several 
issues related to hiring practices, screening or channeling of participants, language accessibility, 
a.nd accessibility issues related tn the employment of people with disabilities. Each is an emerging 
civil rights issue directly related to the changing demographics of the civilian labor force in this 
country. Complaint activity is expected to increase in these areas in the coming years. 

DOJ Needs 

DO] has responsibility for coordination of the various civil rights programs. Limited resources 
has diminished their ability to perform this function in the most effective ·manner. Additional 
resources are needed at DO] to serve as a clearinghouse for Federal agencies for best practices in 
the future as we continue to move toward a more block grant approach to federal financial 
assistance. 

For example, the Civil Rights Commission reported that DOL was the only agency with Title VI 
enforcement responsibilities that was using an MOA instrument. We have worked with DO] this 
past year to use the MOA as a model for the Federal government to assure consistency in 
approach. Uniformity of approach will go a long way to improving coordination among the 
agencies in strengthening Title VI enforcement. 

Another example is the use of testers. Both HUD and EEOC have used "testers" in their 
enforcement arena. It would be useful ifDOJ could develop some guidelines that could be used 
by other Title VI agencies to use this method to identify discriminatory practices. 

DO] could also assist in avoiding duplication of effort among the Title VI agencies, but providing 
a forum for sharing issues and concerns, and working collaboratively on ways to address them. 

Conclusion 

While it is true that every individual has a right to pursue a claim of discrimination in the judicial 
system, most of the individuals who file a complaint with the Federal government, lack the 
requisite resources to file a civil action. It is, therefore, important that the Federal government 
continue to act as a protector of workers' civil rights ifwe are truly committed to ensuring that 
our citizens in fact enjoy the constitutional right to equal protection and due process. The Civil 
Rights Commission Report on Title VI activities provides a good overview of the current status 
of Federal government activity in this area, 
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RE: 

Do?YmSTIC POLICY COLTNCTT . 

Isabelle Katz Pinzler ~;f 
Acting Assistant Attorney General 
Civil Rights Division 

Work of the Civil Rights Division 

OVERVIEW 

The mission of the Civil Rights Division of the Department of Justice is to serve as the 
chief civil rights enforcement agency of the federal government. The Division has primary 
responsibility for federal civil rights litigation, and has certain coordination and public education 
responsibilities as 'required by law or executive order. The civil rights laws of the United States 
provide both criminal and civil protections (depending on the law) on the basis of a number of 
factors, including race, color, religion, sex, national origin, disability, age, familial status, 
citizenship status, marital status, and source of income, in employment, education, public 
accommodations, housing, lending, programs receiving federal financial assistance, and in other 
areas. Specifically, the Attorney General has delegated to the Division primary litigation authority 
for enforcement of the Civil Rights Act of 1964, the Fair Housing Act, the Equal Credit 
Opportunity Act, the Americans with Disabilities Act, and a number of criminal and civil statutes. 
The Division also enforces federal constitutional and statutory rights in institutions covered by the 
Civil Rights of Institutionalized Persons Act. 

The Division has a number of general goals: 

1. To reduce significantly police and other official criminal misconduct and to eliminate 
or reduce substantially reduce violent activity by private citizens (including organized hate 
groups) against others because of their race, religion! national origin or gender. 

2. To prevent and eliminate systemic barriers to full participation of minorities in the 
electoral process. 

3. To enforce the laws prohibiting discrimination in employment, housing opportunities 
and credit transactions, and educational opportunities. 

4. To protect the constitutional and statutory rights of institutionalized persons. 



5. To ensure that public services, programs and activities do not discriminate on the basis 
of disability and to ensure that public accommodations are available to persons with disability. 

6. To enforce the law concerning immigration related unfair employment practices. 

BUDGET INFORMATION AND SECTION DESCRIPTIONSIWORKLOAP 

The Division has a 1997 budget of nearly $62.5 millio~ and employ~ approximately 560 
persons, including more than 250 attorneys, in 11 sections [1996 representative workload samples 
are approximate ]--

Administrative-runs the Office of Redress Administration (processes claims under the 
Civil Liberties Act of 1988 for persons ofJapanese ancestry interned during World 
War II) and processes Freedom ofinformation Act requests, as well as providing 
administrative support divisionwide 

Appellate-handles all appeals of Division cases [-170 matters received, -125 briefs filed] 
Coordination and Reyiew-coordinates enforcement of laws that prohibit discrimination 

by recipients of federal financial assistance [-1200 complaints received, -100 
agency requests for assistance] 

Criminal-enforces criminal civil rights laws that prohibit police misconduct, hate crimes, 
. church burnings, slavery, interference with right to reproductive health services 
[-10,000 complaints; -80 new cases filed] 

Disability Rights-enforces laws that prohibit discrimination on the basis of disability 
[-1000 investigations started, -23 cases filed, -100,000 requests for technical 
assistance received] 

Education-enforces laws prohibiting discrimination in education [-320 ongoing 
investigations, -210 cases pending] 

EmplQyment-enforces laws prohibiting discrimination by state and local government 
employers [-5,000 referrals from EEOC, -11 new cases filed] 

Housing and Ciyil Enforcement enforces laws prohibiting discrimination in housing, 
lending, credit, and public accommodations [-200 investigiitions conducted, -60 
new cases filed] 

OfficeQf Special Counsel fQr ImmigratiQn Related Unfair Employment Practices-­
enforces laws prohibiting employment discrimination based on national origin and 
citizenship status [-400 complaints received, -11 cases filed, -7,000 calls to the 

. toll free assistance hot1ine] 
Special Litigation--enforces federal laws and constitutional rights of persons confined in 

certain state and local institutions, civil cases of interference with reproductive 
rights, civil cases of a pattern or practice of police miscond\lctl-::3000 complaints, 
-26 new investigations opened, -10 new cases filed] 

Yoting--enforces laws prohibiting discrimination in voting [-19,000 voting changes 
reviewed for discrimination, - 20 new cases filed] 
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The sections work closely with other associated federal agencies (e.g., Housing Section 
works with HUD, Employment Section works with the Equal Employment Opportunity 
Commission, Education Section works with the Department of Education, Coordination and 
Review works with all agencies that provide Federal financial assistance), to coordinate activities, 
provide training and receive referrals as set forth by applicable law. 

For the past three years, funding for the Division has remained flat, resulting (due to 
mandatory increases and inflation) in a net decrease of resources for the Division. In order to 
maintain an optimal vigorous enforcement program for the Division, a budgetary increase of 
approximately 20% would be required. 

Attached is a summary of the highlights of the Division's work under the Clinton 
Administration. 
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CIVIL RIGHTS DIVISION ACCOMPLISHMENTS SUMMARY 

Since the Administration took office, the Division has made substantial accomplishments 
in each of the areas of civil rights enforcement. Major accomplishments include: 

• Criminal Prosecution: The Division remains strongly committed to the vigorous prosecution 
of criminal violations of the civil rights laws. 

~ In Fiscal Year 1996, the Division received 11,721 complaints, reviewed 10,129 
complaints and investigated 2, 619. 70 new matters were taken to the Grand Jury, and the 
Division has had a prosecutorial success rate of 87%. Already in 1997, the Division has 
received 6,000 complaints alleging criminal interference with civil rights. 

~ The Division filed 42 cases involving racial violence charging 66 defendants, the highest 
number of cases and the second highest number of defendants ever charged in one year. 

~ The Criminal Section maintained an overall 89% success rate. 

~ The Criminal Section is an integral part of the National Church Arson Task Force 
(NCATF), which is led by the Assistant Attorney General for Civil Rights, together with 
the Treasury Assistant Secretary for Enforcement. This Task Force, established to 
investigate a rash of suspicious fires in houses of worship, also includes representatives 
from the FBI, the Bureau of Alcohol, Tobacco and Firearms, the United States Attorneys, 
the Community Relations Service, the Criminal Division, and the U.S. Marshals in the 
Task Force has deployed over 200 ATF and FBI investigators around the country to 
investigate these fires. The Task Force is also coordinating closely with state and local 
law enforcement officials in our prosecution efforts, and in our attempts to prevent fires 
before they happen. 

~ As of July 2, 1997, the NCATF is investigating apprOlQmate1y 449 fires that 
have occurred at houses of worship since January, 1995 ... ---

.~ Progress toward resolving these cases is being made. Many of the incidents 
investigated have been solved, mainly by a combination offederal and local arrests 
and prosecutions. Since 1996, arrests of 214 suspects have been made in 
connection with over 158 fires at churches and other houses of worship. 

~ The Division has placed a special emphasis on hate crimes where serious injury or death 
results. For example: . - . 

. ~In Riverside County, California, Division attorneys are presenting to a federal 
grand jury allegations of excessive use of force by deputy sheriffs during the 
televised apprehension of two undocumented aliens 

~Department Attorneys and the USAO in St. Petersburg, Florida are reviewing 



evidence regarding the October 24, 1996, shooting of an African American 
teenager by a Florida police office, resulting in several nights of civil disturbance. 
A state grand jury failed to return charges against the officer. 

• On February 10, 1997, a jury in Brooklyn, N.Y. convicted both defendants on 
criminal civil rights charges for the stabbing death of Yanke I Rosenbaum during a 
civil disturbance in the Crown Heights Section of Brooklyn. 

• In Richland, Mississippi, four members of a neo-Nazi skinhead organization, pled 
guilty to conspiracy and interfering with the housing rights of an interracial couple 
by throwing a Molotov cocktail at their trailer home. 

• Three defendants, one of whom is a racist skinhead and a member of the white 
supremacist group "South Bay Nazi Youth," were convicted ofa civil rights 
conspiracy after they drove through the streets of Lubbock, Texas, hunting 
African-American men, luring them to the conspirators' car and shooting the men 
at close range with a short-barreled shotgun. One victim died, one was seriously 
wounded in the face and another had a finger blown off 

• In Livingston, Texas, six defendants pled guilty to civil rights charges for beating 
randomly selected African-American men with a rifle and a rodeo belt buckle, and 
punching them repeatedly as they tried to escape. The defendants had been 
angered at seeing other black men at a night club in the presence of white women. 
The adult defendants were given prison sentences ranging from 20 to 43 months. 

• Five skinheads were sentenced to terms of imprisonment ranging from 16 to 49 
months for conspiracy after beating an African-American man while he and his 
wife, who is white, were in a public park in Iowa. 

• Two defendants were sentenced to 81 months in prison after being convicted of 
conspiracy and housing interference in connection with a drive-by shooting into the 
homes of two African-American women in Alma, Georgia. 

• In Livermore Falls, Maine, two defendants were sentenced to 70 and 88 months 
following their guilty pleas to civil rights charges after threatening four Latino 
victims, chasing them by car away from the store, and firing shots at the victims' 
fleeing car, wounding one victim in the arm . 

• Police Misconduct Initiative: The Division has developed a comprehensive initiative to 
address police misconduct. 

• In 1995, at the Attorney General's direction, the Civil Rights Division launched 
an initiative on police misconduct. The initiative's goal is to establish and 
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implement a comprehensive approach to combat and prevent law enforcement 
misconduct, through deterrence, effective training, and prevention. To achieve this 
goal, we have undertaken efforts to improve coordination between our criminal 
and civil enforcement efforts, and between the different modes of civil 
enforcement. 

~ In February, 1997, we filed suit against the City of Pittsburgh and its police 
depa..rl~ent, and contemporaneously filed a C'.on~ent decree. The decree provided 
for the training and supervision of police officers. 

~ The Division has filed two suits using the provision of the 1994 Crime Control 
and Prevention Act. One involves the conduct oflaw enforcement officers in 
Iberia Parish, Louisiana. The other involves juvenile justice facilities in Kentucky. 
We sUccessfully entered a consent decree in the Kentucky suit. 

~ The Division is also working to prevent police misconduct by encouraging law 
enforcement agencies to develop and implement management practices that 
optimize integrity within the force . 

.. Voting Rights: One of the Division's most important missions is to ensure that all Americans 
enjoy a full and effective right to vote, free from unlawful discrimination. 

~ The Division is fully and vigorously enforcing the National Voter Registration Act 
NVRA) -- the so-called "Motor Voter" law. The Division's litigation has successfully 
defended Congress's constitutional authority to enact the NVRA and has brought states 
that originally resisted the law -- California, Illinois, Michigan, Mississippi, Pennsylvania, 
South Carolina, and Vrrginia -- into compliance. The Division is monitoring other states 
for full compliance, and has recently challenged New York's NVRA procedures. 

~ The Division has reviewed more than 12,500 submissions underJ,ection 5 of the Voting 
Rights Act and objected approximately 150 times on the grounds that proposed changes 
have violated the Act. In 1996, the Attorney General revieWed approximately 4,600 
submissions involving 18,000 separate voting changes. In that year, the Division filed 18 
new cases. 

~ The Division is committed to its efforts to achieve equal voting opportunities for all 
Americans, including minorities who live in states that have a history of voting 
discrimination. We have defended racially fair redistricting plans against claims that they . 

are unconstitutional "racial gerrymanders," and we will continue to do so consislent with the 
Supreme Court's legal standards. 

~ On March 14, 1997, a federal court in Georgia approved remedial redistricting 
plans for the Georgia house and senate that we negotiated that preserve minority 
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voting rights under the Supreme Court's standards. 

~ On April 24, 1997, a federal court in Louisiana upheld the constitutionality of a 
majority-black parish council district drawn to remedy a violation of the VRA. 

~ The Division's vigorous enforcement of the minority language provisions of the Voting 
Rights Act and Section 5 of the Act resulted in new and expanded protections of Native 
}t..m.ericans' right to be provided election information And assist::mce in their own languages 
in counties in New Mexico and protections of Chinese Americans' right to be provided 
Chinese language election materials and assistance in Alameda County, California, and 
New York City. We have established a Minority Language Task Force to enhance our 
enforcement of these important protections. 

~ Pursuant to our authority under the Voting Rights Act, the Division has monitored 
numerous elections around the country in order to ensure that minority citizens are able to 
cast their ballots, have those ballots counted and are able to receive assistance -- including 
effective assistance in Native American languages, Chinese, and Spanish -- from the 
person of their choice while casting their ballots . 

.. Housing and Public Accommodations Discrimination: The Division has made attacking 
housing and lending discrimination a high priority. 

~ Over the past five years, the Department has filed 38 pattern and practice testing cases 
with evidence generated by the fair housing testing program. All of these cases involve 
rental situations and often involve agents misrepresenting the availability of rental units 
based on race or national origin. . 

~ The Division conducted 207 housing discrimination investigations in 1996 alone, and 
resolved 92 cases by either consent decrees or trials. 

~ The Division has filed twelve lending discrimination suits, all of which have settled by 
Consent Decree. These suits have been widely publicized within the banking industry and 
have had a positive impact on industry practices. Among them, in August 1994, the 
Justice Department settled a lawsuit against Chevy Chase Bank for allegedly refusing to 
issue loans in predominantly African American neighborhoods because of the racial 
identity of those neighborhoods. The results of this case have been quite positive, with the 
bank making significantly more loans in African American neighborhoods -- by the end of 
1994 they recorded a 536 percent increase in the District of Columbia and a 266 percent 
increase in Prince George's County, Maryland. 

~ The Division resolved a major lending discrimination suit against the Northern 
Trust bank in Chicago, Ill., resulting in monetary relief of $700,000 for victims of 
the discrimination. 
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• In September, 1996 the Division reached a settlement with the Long Beach 
Mortgage Company, which agreed to pay $3 million to African-American, 
Hispanic, female and elderly borrowers alleged by the Division to be victims of the 
company's unlawful pricing practices. The Division charged that the price of home 
mortgage loans at Long Beach were unlawfully influenced by the race, national 
origin, sex and age of the borrowers. The company also agreed to spend another 
$1 million educating consumers on how to shop for the most advantageous loans. 

• The Division is committed to ending discrimination in insurance practices. We have 
settled with four of the largest insurance companies in the nation, which together write 
almost 50% of the nation's homeowners insurance policies . 

• In March, 1997, we settled our lawsuit against Nationwide Insurance 
Companies. We had compiled evidence that of intentional discrimination in 
industry practices. The settlement, the most comprehensive in such a case, 
required the expending of over $13 million in funding in ten cities for community 
investment. 

• We recently settled a major case charging that American Family Insurance 
Company, the largest provider of homeowners' insurance in Wisconsin, violated 
the Fair Housing Act, where the company had failed to offer homeowners' 
insurance in the predominantly African American community in Milwaukee to the 
same extent and on the same terms that it offered such insurance in the majority 
white areas of the city and its surrounding suburbs. The consent decree provides 
for injunctive relief, $5 million in monetary damages to individual victims of 
discrimination, and over $9 million in low-interest loans for the formerly excluded 
communities. 

• Large awards were also obtained in fair housing cases. For example, in a case alleging 
race discrimination at a large apartment complex in south Florid!\,._!l consent decree 
awarding $1.2 million was approved by the court. In a race casere-sulting from the 
Program's fair housing testing program in the Detroit area, a settlement totaling $425,000 
was approved by the court. In the 1996 fiscal year, over $15 million in monetary relief 
was obtained. 

• The Division recently obtained a record $475,000.00 settlement from its Fair Housing 
Testing Program against a Detroit area apartment complex that refused to rent to African­
Americans and families with children. 

• The Division resolved a major public accommodations suit against the Denny's 
restaurant chain. In addition to substantial monetary relieffor individual victims of 
discrimination, the settlement included significant provisions to prevent future 

. discrimination. The Department is presently looking for ways to strengthen and broaden 
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its ability to combat discrimination in public accommodations. 

~ Employment Discrimination: The Civil Rights Division is responsible for enforcing Title VII 
of the Civil Rights Act of 1964 against state and local governments. 

~ During the Clinton Administration, the Division has filed nearly sixty new lawsuits 
charging both individual discrimination and patterns and practices of employment 
discriminatioll. Since 1996, the Division has filed 19 new' cases and has settled 22 ne\v or 
pending cases. 

~ The Division continues to bring suits challenging both cognitive and physical strength 
and agility tests used by public agencies that have a disparate impact on minorities and 
women but that do not predict success on the job, including successful lawsuits in New 
Nassau County and Louisiana State Police examinations . 

. ~ Presently, the Department is in discovery in suits against tests used by the New 
York City Board of Education for custodial workers and the South Eastern 
Pennsylvania Transportation Agency. 

~ The Division has also obtained orders providing injunctive and make-whole relieffor 
over 2,000 victims of discrimination. This is a new record. 

~ The Division is also currently administering the distribution of over $10 million in 
damages to victims of employment discrimination. 

~ The Division has obtained $7.2 million in back pay and benefits to an estimated 
1,000 female victims ofa gender-restricted hiring and assignment policy of the 
Arkansas Department of Corrections. 

~ The Division has been deeply involved in the President's review of affirmative action and 
in the preparation of a proposal to reform affirmative action in government procurement. 
Several federal statutes have now been challenged. The Department is committed to the 
vigorous and effective defense offederal affirmative action programs. 

~ Citizenship and National Origin Discrimination: In April 1994, the Office of Special 
Counsel for Immigration Related Unfair Employment Practices (OSC) merged with the Civil 
Rights Division. OSC's mission is to eliminate workplace discrimination based on a worker's 
citizenship status, national origin, or the employment eligibility verification,process. 

~ The Division has investigated 1,691 discrimination charges and initiated 125 independent 
investigations. During this period, the Division filed 44 complaints and negotiated 158 
formal settlements of charges and 26 settlements of independent investigations. 
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4 In October 1996, the Division negotiated a settlement agreement with Wal-Mart 
Stores, Inc. of a complaint which alleged that one of its locations had engaged in a 
pattern or practice of requiring aliens to produce burdensome and unfair 
documentation. 

41n May, 1997, the Division filed a complaint against Schmitz Corporation d/b/a/ Little 
Oak German Restaurant for its refusal to hire a U.S. citizen of Filipino descent because he 
could not produce an INS-issued document. The restaurant believed the complaining - -
party to be an alien because of his "foreign" appearance. 

4 The Division has stepped up its efforts to deter employment discrimination by assessing 
civil penalties in each meritorious case. 

4 The Division obtained an important ruling in U S v Guardsmark, which held that all 
work-authorized individuals are protected under the "document abuse" provisions of the 
Immigration Act of 1990 (lA'90). In settling this case, the Division successfully 
negotiated the largest civil penalty ever assessed under the antidiscriminatory workplace 
provisions of the statute. 

4 As part of its public outreach program, the Division obtained an automated employer 
hotline (1-800-255-8155, TDD 1-800-362-2735) aimed at combating employer confusion 
under the Immigration and Nationality Act (INA). The hotline, along with its innovative 
automatic "fax-back" feature, has been extremely successful and provided up-to-date 
information to over 7564 callers between July, 1994 and December, 1995 . 

• Educational Opportunities: The Division continues to be committed to eliminating the 
vestiges of segregation in elementary and secondary education as well as in state institutions of 
higher education. 

4 In the past year, the Division intervened in two private suits, Simuini v. San Juan County 
Sch Dist and Meyers v. San Juan County Sch Dist to challenge -allegations that 
American Indian students in Utah were being denied equal educational opportunities 
because of their race and limited-English speaking proficiency. 

4 The Division continued its challenges to the formerly separate higher education systems 
in Mississippi and Alabama. In Alabama, we obtained relief which included for the first 
time the establishment of endowments for the state's historically Black schools. 

4 The Division continues to further the progress of school desegregatip.Q in cases 
involving over 500 school districts located in the formerly de jure states. . 

4 In response to recent court and legislative actions threatening the voluntary use of race 
. by school districts with K-12 grades, the Department is working with the Department of 
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Education to establish policies and guidelines regarding permissible programs to permit 
the educational value of preparing students to live in a pluralistic society and is prepared 
to support narrowly tailored desegregative measures to further that goal . 

• In anticipation of future litigation involving challenges to affirmative action programs in 
colleges and universities spawned by the Sib Circuit's ruling in Hopwood, the Department 
has established a post-Hopwood working group which has been involved in litigation in 
Texas, and is presently considerwg involvement in higher education cases . 

.. Coordination and Cooperation with other Federal Agencies: The Division coordinates the 
enforcement by Federal agencies of various statutes that prohibit illegal discriminations in 
programs that receive Federal financial assistance. 

·The Division, in conjunction with the Environment and Natural Resources Division, is 
discussing and consulting with the EPA on its proposed policy for enforcement of 
environmental justice and the impact of environmental actions on minority and low income 
communities as they apply to environmental permitting programs. We are coordinating 
with the EPA as it develops its policy. The Division is presently examining two private 
environmental impact cases to determine if the participation of the Department is 
warranted . 

• As part of the Administration's efforts to reinvigorate the effective, consistent, and 
timely enforcement of grant- related civil rights statutes, as required by Executive Order 
12250, the Division held individual meetings with over 26 Federal grant-giving agencies. 
The purposes of these meetings were to identitY questions and problems, determine 
training needs, and share worthwhile practices and procedures utilized by various 
agencies. As an outgrowth of the meetings, the Division has conducted training sessions 
for 14 Federal agencies and the State of Tennessee, which has a State law equivalent of 
Title VI. In addition, an agency advisory group was established to identifY current issues 
and build a consensus for proposed solutions. The group, which is made up of 12 Federal 
agencies, will meet with the Division every month. This year, the Division completed a 
comprehensive Title VI legal manual and an investigations procedures manual which 
includes a "how-to· program compliance section with case studies and investigatory 
pointers . 

• The Division developed a strategy for pUblicizing its responsibilities as a result of 
entering into a memorandum of understanding (MOll) with the Office of Justice Programs 
(OJP). The MOU gave the Division responsibility for investigating complaints of services 
discrimination on the basis of race, color, sex, national origin, and religion filed against 
law enforcement agencies receiving assistance from the Justice Department. Pursuant to 
this strategy, the Division developed and had approved for distribution a complaint form 
and a brochure advising individuals of their rights under grant-related civil rights laws. 
These materials will be distributed at a grass roots level by various civil rights 
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organizations. In addition, the Division developed a "Question and Answer" brochure 
advising law enforcement agencies of their responsibilities under grant- related civil rights 
laws. Distribution is expected to begin soon. Finally, the Division met with numerous law 
enforcement interest groups advising them of its mission and seeking their advice as to 
how best to publicize it. 

~ The Division took several steps to increase public awareness of its mission and activities. 
k4:er an over 10 year hiatus, the Division revived the rivil RiQht~ Forum. This quarterly 
publication advises Federal agencies, interest groups, and interested individuals about 
policy developments concerning enforcement of grant-related and other civil rights laws, 
recent court decisions, and other items of interest. In addition, the Division continued to 
staff an educational center at various conventions and meetings, answering questions and 
providing educational material about its activities. 

~ AJ; part of its outreach, the Division distributed the 60-second radio public 
service announcements it had produced, both in English and Spanish,. that 
described the programs and activities covered by Title VI and explained how and 
where to file complaints of discrimination. 

~ Redress for Japanese-American Internees: 

~ The Division issues monetary redress to American citizens and permanent aliens of 
Japanese ancestry who were forcibly evacuated, relocated, and interned by the United 
States Government during World War II. AJ; of the end ofFY 1995, the Division 
authorized redress payments totalling over $1.5 billion in nearly 80,000 cases. Current 
funding levels provide for payment to 82,250 individuals. 

~ Increased Fine and Debt Collection: 

~ The Civil Rights Division collected or had funds disbursed to aggrieved parties for 
judgments awarding restitution, penalties and fines totaling $25,132,408 in fiscal year 
1995. This banner year represents a 50% increase over FY 1994 awards of$12.5 million, 
and a 407% increase over the previous five year average. 

~ Appellate: 

~ In fiscal year 1996, the Department filed 124 briefs and other substantive papers 
involving civil rights matters in the courts of appeals and the Supreme C;ourt. This year, 
the Division has already filed 72 briefs of substance regarding such maiters as hate crimes, 
the Fair Housing Act, National Voter Registration Act, and environmental justice. In 
1996, the Division had an 81 % success rate in the Courts of Appeals on merits cases . 

. ~ The Division filed briefs as amicus in challenging California voters approved Proposition 
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209, which amended the state constitution to prohibit state affirmative action based on 
race or gender. In our briefs, we argued that Proposition 209 is unconstitutional because 
it places unique and extraordinary burdens on the ability on minorities and women to 
obtain such legislation through the ordinary political process. The Ninth Circuit Court of 
Appeals rejected this argument, and the case is expected to be appealed to the Supreme 
Court. 
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September 8, 1997 

UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 

624 Ninth Street. NW. 
Washington. D.C. 20425 

1«t.t \ ... j' l'J1..t't - <!.;vi/ 12h ("Vl~ 

Via: Facsimile & Messenger 

MEMORANDUM FOR ELENA KAGAN 

FROM: 

SUBJECT: 

Domestic Policy Council, White House 

STEPHANIE Y. MooRE-1r.u/lj-4.11. ~ 
General Counsel, USCCR '7 --'0 
Agency Profile 

Below is a profile of the U.S. Commission on Civil Rights consistent with your request. Should 
furiher detail or additional information be needed please do not hesitate to contact me at 
(202)376-8368 or FAX (202) 376-7558. 

Mission Statement 

The U.S. Commission on Civil Rights is an independent, bipartisan agency fIrst established by 
Congress in 1957 and reestablished in 1983. The Commission is directed to 
• Investigate complaints alleging that citizens are being deprived of their right to vote by 

reason of their race, color, religion, sex, age, disability, or national origin, or by reason of 
fraudulent purposes; 

• Study and collect information relating to discrimination or a denial of equal protection of the 
laws under the Constitution because of race, color, religion, sex, age, disability, or national 
origin, or in the admiIiistration of justice; 

• Appraise Federal laws and policies with respect to discrimination o!:,genial of protection of 
the laws because of race, color, religion, sex, age, disability, or natiorial origin, or in the 
administration of justice; 

• Serve as a national clearinghouse for information in respect to discrimination or denial of 
equal protection of the laws becaUSe of race, color, religion, sex, age, disability, or national 
origin; 

• Submit reports, fIndings, and recommendations to the President and Congress; and 
• Issue public service armouncements to discourage discrimination or denial of equal 

protection of the laws. 

To accomplish its mission, the Commission is authorized to conduct public factfInding hearings 
and to issue subpoenas for the attendance of witnesses and the production of documents or other 
matter."The Commission, including its advisory committees, and any person under its 
supervision or control, is expressly prohibited from (1) inquiring into or investigating any 
membership practices or internal operations of any fraternal organization, any college or 



university fraternity or sorority, any private club, or any religious organization and (2) studying 
and collecting, making appraisals of, or serving as a clearinghouse of any information about laws 
and policies of any governmental entity in the United States with respect to abortion. 

Organizational Structure 

The Commission consists of eight Commissioners, four of whom are appointed by the President, 
t'NO by the President pro tempore of the Senate, and two by the Speaker of the House of 
Representatives, each for six year terms. Not more than four of the members shall at anyone 
time be members of the same political party. Presently, the Commission membership consists of 
three Independents, two Republicans, and three Democrats. Of that group, four are Democratic 
appointees of the President or Congress, and four are Republican appointees of the President or 
Congress. 

The Administrative head of the agency is the Staff Director, who is appointed by the President 
with the concurrence ofa majority of the Commission. Ruby G. Moy assumed the position of 
Staff Director on June 30,1997 after a six month vacancy in the position. Other offices of the 
Commission include: the Office of General Counsel, the Office of Civil Rights Evaluation, the 
Public Affairs Unit, the Congressional Affairs Unit, the Personnel Division, Budget and Finance 
Division, Administrative Services and Clearinghouse Division, and the Regional Programs Unit, 
consisting of six regional offices (Eastern Regional Office, Southern Regional Office, 
Midwestern Regional Office, Central Regional Office, Rocky Mountain Regional Office, and the 
Western Regional Office). In addition, the Commission has established State advisory 
committees (SACs) in each of the fifty States and in the District of Columbia 

Personnel 

In addition to the eight member Commission and their assistants, the Commission consists of 
under one-hundred full-time employees. The bulk of the Commission's employees are stationed 
at its headquarters office in Washington, D.C. The remaining employees are stationed in the 
regional offices. . 

Complaints 

The Commission's Office of Civil Rights Evaluation (OCRE) provides a complaints referral 
service. Civil rights complaints are received by the OCRE via correspondence, Congressional 
referrals, walk-ins and the Commission's.tolJ~com~Iai:!!!!ip.e. Complaints are referred to the 
appropriate agency on behalf of the complainant. Reports enumerating the basis (race, gender, 
etc.) and subject (employment, housing, etc.) of each complaint are compiled monthly. 

Programs 

The Office of Civil Rights Evaluation (with a staffof7-10 employees) also conducts studies of 
Federal enforcement of civil rights laws. By statute, the Commission is required to produce 
annually a report, with fmdings and recommendations, evaluating the quality of Federal civil 
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MII.IOD 

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
AN OVERVIEW 

Tho mission of the EEOC, as set forth in irs strategic plan, is to promote equal opportunity in 
employment through administrativc and judicial enforcement of the federal civil right!;laWll and 
through cdUCllion and technical assistance. 

Statuto.,. Authority 

The U.S. Equal Employment Opportunity Commission (EEOC) was established by Tille VII of the 
Civil Rights Act of 1964 and began operating on July 2, 1965. The HHOC enrorces the principal 
fedcral statutes prohibiting employment discrimination, including: 

• Title VII of the Civil Rishls Act of 1964, as amended, which prohibits employment 
discriminaUonon the basis of race, color, religion, sex, or national origin; 

• the Age Discrimination in llinployment Act of 1967, as amended (ADF.A), which prohibits 
employment discrimination against individuals 40 years of age and older; 

• the Equal Pay Act of 1963 (EPA). which prohibits discrimination on the basis of gender in 
compensation for subs1antially similar work under b;milar conditions; . 

• the rille I ofthc Americans with Disabilities Act. of 1990 (ADA) which prohibits employment 
discrimination on the basis of disability in tioth the public and private sector, excluding the 
federal government; and 

• Section 501 orthe Rehabilitation Act of 1973,15 amended, which prohibiL'I employment 
discrimiriallon aptnst federal employees with disabilities. 

EEOC Enfon:emeat ActiVItIes 

Overview 

The rmoe: cames out its work a1 headquarters and in fifty field offices throughout the United Statc.~. 
Individuals who believe tIu:y bavc been discriminated apinstln employment ilCg'iii our processcs by 
liIing administrativc cbargcs. Individual Commissioners may also initiate c/wgcsthat the law has 
been violated. The Commi5.~ion must investigate all charges to determine whelher there is reasonable 
CIUISC to'believe Iha1 discrimination bas occurred. If the EEOC finds "cause," it must then seek to 
c:oncilia1e the charge to reach a voluntary resolution between the charging party and the respondent. If 
conciliation Is not s\ICCC!ISful, the EEOC may bring suit in foderal courL Whenever the EEOC 
concludes illl prucelIlIing uf a case, or earlier upon the request of a c:barging party, it issues a "notice of 
right to sue" which enables the charging party to bring an individual action in courL In addition, the 



Commission issues regulatory and other ronns of guidance interpreting the laws It enforces. is 
responsible for the federal sector employment diserjmlnation program, provides funding and support to 
state and local fair employment praetices agencies (PEP As), and c:onducts broad-based outreach and 
. tochnlcal assistance programs. 

A.dministrattve Enforcement 

I..iEOC ha, reinvented its administrative enforcement program to effectively manage the between 
80,000 and 85,000 cbarges that arc fiied annuaiiy. Under the Commission's coatgc processing SYSiA:m: 

• Charges are prioritized iIIto one of three catcgorie.~ for purposes of investigation and resource 
allocation. "Category A" charges are priority charges to which offices devote principal 
investigativc and seillement efforts. "Category n" charges are those where there appears to be 
some merit but more inve:.1igation is needed before a decision is made on handling. "Category 
C" charges include non-jurisdictional, self-defeating, or unsupported charges which are 
iDunedilltely closed. . 

• Settlement~ are encouraged at all stages of the process. 

• The ~l!OC has launched a mediation-ba.'ICd alternative dispulc resolution (ADR) program. The 
mediation program is guided by principles of informed and voluntary participation at all stages. 
c:onlidentiaJ deliberation by all parties, and neutral mediators. 

As a direct result of the:se initiatives: 

'0 
• 

• 

o· 

By the: end offlSC8l year 1996. H£lOC'. pending inventory was 79,448 charges, a decline of 
30% per cent from malI-time high of Ill, 345 in 1995. 

lnfisca\ year 1996, the: Agency obtained S145.2 million in monetary benefits for charging 
'parties (excluding litigation awards) through settlement and conciliation. 

-

rAs of tile third quarter of 1997, the Commission was continuing 10 ",Solve chargcs at a raster 
Lpacc than ~ were being filed, further reducing the inventory. At the same time, EEOC 

obtained monetarY benefits for eharging parties totaling $119,854,930. Commissioner's eharges 
accounted (or·Sl1,601,937 of this total •. 

1hc EEOC has made substantial progress in the implementation of its mediation program. 
From the inception of the program in fiscal year 1996 through the end ofthe third quarter. 
fiscal year 1997, EEOC resolved over 550 charges throUih mediation and oblained benefit<; of 
approltimately S7 million ror charging parties. Ovcr 1,300 additional eases are awaiting 
mediation. 
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Litigation 

In l,'ebruary 1996, the Commission approved its National F..nforcement Plan (NEP) which sets out a 
three-pronged framework for the Commjsslon's enfon:ement program: prevention of discrimination 
through education and outn:ach; the votUlllary resolution of disputes where possible; and wbcrc 
voluntary resolution fails, strong and fair enforcement. The NEP also identifies priority IU'CaS for 
litigation, delegates certain litigation decisions to the General Counsel, and directs the EEOC field 
offices to develop Local Enforcement PIans (I.EPs) which tailor the mandates of the NEP to the 
particular needs and issues of their communities. 

The EEOC's litigation program has achieved significant n:~1JIt.~ in the past fcwycars. In fiscal year 
1996, EEOC obtained ~y SSO million in monetary benefits tor discrimination victims. "or fiscal 
year 1997, preliminary third quarter reports put the figure Bl over S100 million. Among these 
achievements are: 

• an age bias setdement with Lockheed Martin (fonucrly Martin Marietta) for $13 million in 
back pay and 450 jobs for older workers who were dismissed; 

• • a settlement of approximalely SI.3 million in a sexual harassment case against a management 
recruitment firm in Minneapolis -the Commission's largest sexual harassment award to dale, 
also notable for the company's agreement to Issue individuallelters of apology to the women 
involved, and to not rehire the harasser; and 

• UDder the ADA, Il $1 50,000 jury award against Wal-MIII'l on tit" related claims of illegal pre­
employment inquiry and failun: 10 hire, and a SS.S million jury verdict for an employee who 
WIIS discharged from his job beeausc he has epilepsy. Although Chat verdict will be reduced 
based on the statulOry cap on damages, the jury's ven)ict represents the largm ADA award in 
the C".ommission's history and sends a JIOwetful message to those who would discriminate on 
the basis of disability. 

State und LtIClJl Program 

The EEOC contracts with~proximately 90 FEPAs to process morc than 48,000 discrimination 
charges iumually. These oharges raise claims under ststc and locallaWli prohibiting employment 
discrimInation as well as the fedcrallaws enforced by m~oc. 

Fed,ral Sector Program 

The EEOC is RSponsiblefor enforcing the anti-discriminalion laws in 1hc federal SCClOr. EEOC 
conducts thousands ofhcarings every year ror federal employees who have filed discrimination 

\\
~mplaints. In addition, when a Federal agency issues a final decision on a complaint of 
discrimination, the complainant Can appeal that decision to the EEOC. In fiscal year 1996, EEOC 
received 10,677 requests for administrative heatings and resolved 8,760 appeals. . 

Tho Commission also ensures thai the Federal departments and agencies maintain programs of equal 
employment opportunity ·requiraf under Title vn and the Rchahilitation Act. MOfCOver, under , 
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. . . 

F.xecutive Order 12061, the Commission provides leadership and coordination to all Federal 
departments' and agencies' programs enforcing statutes, cxcc:utivc orders. regulations, and polieies 
which require equal employmcnt opportunity or which have equal employment opportunity 
Implications. 

Outreach Activities 

. Throughout fiscal years 1995 and 1996, the ('.nmmis.~nn held a special series of meetings devoted to 
presentations by invited experts and stBkchoj~ on specific bases (Ii empioyment discrimina1iofi. 
During this same timo fiame, EEOC Commissioners conducted over 100 media interviews concerning 
the reinvention efforts orthe EEOC, and addressed numerous stakeholder organizations across the 
country. This past summ!lr and fall, CommissiOJlCrs held a series of special fact finding missions in the 
Pacific Northwest. in the Midwest, and in the St. Louis area that included hearings and round table 
discussions on the glass ceiling, anti-immigrant, disability. rete and other types of workplace 
discrimina.tion. 

In fisca1 years 1995 and 1996, EEOC held 92 Technical Assistance Program Seminars (TAPS), 
educating over 11,861 individual!! in the private -.1or and state and local governments about EEOC 
cnfon:cd laws. Agcnc:y staff made over 1,300 public presentations. reaching over 65.000 people during 
fiscal year 1996, and responded to thousands of requests for technical assistance. The EEOC 
responded to more than 500,000 requests from the public for publications, with ADA-related 
infoJination - often In alternative formatS - making up more than half of the responses. 

Budget and 8tafllDg 

• EEOC', flscaI year 1997 budgetapproprilltion was $239,138,000. including 527.5 million for 
payments to the FEPAs. I,'or fiscal year 1998, the Commission's budget request was 
$246,000,000, including $26,500,000 for the FEP As. 

• Due to Jimited budgets, EEOC's FTF. complement has fallen from a high of3,39O in 1980 to 
~ 2,680 today. Tbis decline in resources has come at the same time that the agency's 

cnforcc:ment obligations have 5ub!.1Bnlially expanded due to new stitUtory responsibilities. 
Charges under the ADA, enactM in i990, now account for nearly one quarterofF.F.OC's 
caseload. In addition. charge flllngs have Incressed following the enactment of the Civil rights 
Aet of 1991. The increase bWI been particularly dramatic with regard to sexual harassment 

V ~ Overall, charge filings bavejurnpcdfrom 62,135 in fiscal year 1990 to a projected 
( 80,000 in fiscal year 1991. 

• Approximately 90"/0 ofthc agency's budget is allocated to fixed costs such as salaries. benefits, 
and rent. This is· due to the highly personnel intensive nature of EEOC' ~ work in investigating, 

(.,_ resolving and litigating charges. However, it also means that only 10% oflhe agency's budget 
!, is available for such critically important functions Lo; litigation support. technology. and staff 
i i tra' • . , mlng. 
--~-

ORico orcommunlcciolu ODd Lcalslallvc.A.tToins 
Scpb:mbcr 1m 
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It'lL \",iT Y.I1,;,y-
U.S. SMALL BUSI,HESS ADMINISTRATION c..;" 'R.~ [VI f 

Date: 

From: . 

Subject: 

WASHINcn'ON, D.C. ~II 

September 15, .1997 

Elene Kegen 

Assistant Admlnistrstor 
Equal Employment Opportunity 

and Civil Rights Compliance 

Deputy General Counsel 

SBA Title VI Compliance Program 

Attached Is the Agency's Information on our Title VI Compnance Program Issues 
and efforts, as requested during your August 22, 1997 meeting. 

Our response Is presented In a question end ans~er format. 

It Was a pleasure meeting you and we look forward to working with you. Please 
contact us If you need eddltlonal information or have questions. 

--.-0-.. ,,--



1. Wbat IdDd arl'lopam dOlI SBA bVi that .... ecmnd bf 11t1e V1? 

Cg.I at D,panmcpt prlp. Ipge 
r BiItodcIJly, the])eplz1meDt otJullk:e (DOl) bu pi! !!Ii"ed SBA to inteIpret the 
\ JIWIId:Y on SBAJOIDI u fuumdal UIiJtance c:cmrod by Title VI. However, Title VI 
) cacmIIDatIua officialiit theDOJ receutly made a prtlimiDuy determiDatiDD that 
, ~w'iiiiiit SBAiidplouti Ji'0ii1 n:o VI~ beeiu.e 'I'ii1i'VI explldily 

) _nda "pruItla" whm It deft ..... federal fhurnc:!aJ auiItaDce. Eaept ibrtlle 
. pro8fIJIII diIcu •• ed below, all of &BA', finenc:i" ullltaDce it RDdered throuah 
l suaratY prusrams. 

SBA <JBBO&CRC It naltiua I fimnaI, 'Mitten opiDlon &om 001 reprdlDg tho 
appII;abllity of'l'itlo VI to the lIII\lority ofitllmf''''8 JIIOSfIIIII. ' 

'r • 
SBApnMdea .., Iitde cIIrect flnmdal usIataDce to buIinaIcI except throuah hi 
admiDiItration ottho DiluterBellet' AI:t. UDder that AIx, SBA ptOVfdea emnomlc 
inJUIJ IDd phyIical diuatcr Ioau to eaable-cxunpenia to rec:over or aurvive mDowing 
a pmldc:utjaJ clec:Iared diIuta'.SBA abo provides cIIrect cSisuter re1icfloaDa to 
homeownera 'heel by • dcc1arecl di&utcr. 

/ SmaD BpdpCl,lpygtmcpt Cgmpanla CSBJCp) 
S. mCi lIe'fmmecI wIleD pMte iadiWluaIs pool their perIOIIIll'elO1m:el to become 

t;'';: J VOIISUre rapltalloaden. All SBICa 1ft JicenMCl by SBA to JIIIb equity inve.'"'ents or 
e/.. .. '1v" / Ioau (often c;omJetlible Jato equity It the SBIC', option upoallllblri1y) to capU.Hze 

-.-J ~1"~; "'c, IIDaJl conapariei Same SBICI, .. ierred to u "cIe&tol" SBJCa, IDcreue dIcir 
'/~:.{{ . in.eallllCi&4 capa,city by cIirtc:df bortowiq SBAfimda. Debtor PICa tiD.1mder Title 

/ C!r;& VI covcnp. SOme SBJJ:'., bowa u 301(d) or Spedp'ia4 SBlCa, 1ft tbnDocIfbr 
.' e tile purpose of'bsiatiDa bu ...... owuecl by ICICiaIlyIDd economically cSiIaclvIDtagec 

~mdividuaJa. AImoIt all Speci,Fmd SBJCa MIIIbIDe priVate capital with direct SBA 
fbnda. . -' . 

..Amnii Bpdnm Dm!opmegt Cr,. CSBDCl Prpmm 
SBDCa nccM 101M fbndi", cIitcctI,y &om SBA. lbey fblter econmnlc cIevelopmeot 
by IIICOUft8iD8 ~ SBDCa offer c:oomseq to their .,,1.; ...... cllenta 

• • -" .... AI.oo .. 1n. od... IIln& .. ...:..1 CODCeIDIDi ICCC-"d'D& mat-"'" ....... JIIV'I JIMIUIIt IQCCI ~ ..... 
flanclna. etc. Services azul trIfDIoa &om all SBDCa 1ft miIable QIlIll EO bull. 

Many SBDC proifIDII are ,ftIllated with coDeae II!d uuivenIty SchoOIIOf'B"lInen 
AdmIDIIcratioD IDd lie coverecl for Mndicc:rindnadNl purposea by the sc:boolJ' EO 
c:omm;ttnf!it. II!d monit0A4 by the U.S. Depanmc:m afEducatJon. D01 will 
,dct«mi- if SBDCa are ccwcred UDder SBA', Title VI CompUence Program. 
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whmtarily c:omI"I iato compljanse 'WIth SBA', nquIremaltI. SB.A. c:azmot 
odJtoc a "make whole'" ieuwJy fOr the compWmmt Once SBA ,qJstace fa 
withdr&vftr(ornpald). SBAloIcIltajudldicrion to RqUlae IIOIIcfi...,lmlnatlOiL 

1'bere ha've bCCIl cuea ill the put where co '!pPlaia either wIImtarily ropal.cJ the 
SBA 1m.."". or. UDder the threat otbaWIs it iCDlOill!. paid or re4i'lInced 
thIir SBAobUprion for the purpoI8 01 dqina SBA tile IUtharily to Pr:oceIl 
(or c:ont!arue prorm'na) dIIcrianiaIItio OODIP"'nts lpimt them. 

Wbm gomptalnts an ~ SBAiIIfoxuw the other qeru:;ythat.SBA.bu 
provi4od IIlIltInce to the hllslna' COIIQeIIl mllfdrollnttanClCI warram. may be " 
able to Wilt ill addreaIua & simmon wbere die respondent fa DI""'XIIlpeiltiyC or 
tbuu,d to ha've elise> imineto&' SBA will coaejd .. 1IIina its lcrnnp (IIDCdOll)to 
IIIIUR the rupoDdent respond. ill aec:ozdaDc:e with the zequirCII'Cnt'lmpoled by 
tlinpncy hlDdllna the IDquiry or bMItiptioa. 

\.~ra::' IpPliC' .... fOr COI"'OOdelIOlDl who aDOIe . ~-=-~ . lsa!!!U SBA !hndeel_dina paatDcrI (mIc:ro1eDderI or debtor 
SBlCI). Complaints lie JIM'ClleeI III acxxmiIDce with SOP g().30.2. A 
preliminary inquiry is mncIuaod to evaIudc the merit oftbe aIIeS·doa(.) ad the 
rapmdCDt', raponse ReIcvant don!!M!!fJ m requ...s mI nMewed. Iftbe ' 
prelinrinuy bIquizy drtmnlnca the IIIIIIl for a fidel iIlvoItipdcm (i.e. there Ire 

lIIIICIOM4 ~ iepdlna the ellepti ..... wbk:h au.aeu the pouIblJiW that . 
dilGririnet!on may haw occumcI), OCRC """"'lCtI a &II field bmaipfion. If 
the leacIer is muDd.a. clue paocou to ba'YII ciaimInatecl ml ill DOt wiIIiDa or 
able to come iIIto ~ compliance with SBA M1!tfiscrimJMtlou 
zeqUirO'killl" SBAhaa the IUtbarityto t«znInete itnulltl'DCOto the lender. 

Np!l:Redpleng.ad Bapb 
• OCB.C ~ receives c:ompIaintt &om iadivJduaIa ~ by COIIIpIIIies 

with DO.sBA. IIsi"'nee. Also, SBAo8ea aka OCRC to reIpqM to iDquIiica 
&om II1t!!!Iben otthe pUbJic who wdto CIr.c:aIl SBA with IIIquiria resanDaII 
cIisc:rIIIIiIIa by entftiea comp1et.eIf UDniIatecl to 1mIIl ... ·siacs. I.e. aUesed 
dilc:rhnlnetlon ill a commerdIlleue tonnJnatjMI, aIIepcl diJcriminationby a 
bank ill the cIeqIal ofa (DOD-SBA) COli"'+c:ial1oaD, etc. In thcae eiIeI, the 
complaint (or complainant) it referred. wbeD. possible. to III authority that is 
ODpowered to acocpt and lnvcatl&m the comp1.lnt 0CllC ltd'o4en pmvide 
teeJmicalllliUl"AI mI cc;mMIi"l to the qarieYed rcpnIiDa the disputed 
iIIueI IIlIddition. to providing appropriate COIItIct IDfixmatimL ,- .. 

LIm Bpdpp'. Iud Goytmmnt Cg'tnet9n 
• SBApedodi~ recelvu complaint. &om IDIID. c:ompala .... 0WDeIS IDop . 

they ba'YII bem diIc:rimlIIatec .pinlf by otber Clmlpanlca or lo.eriilllCllt 
apacICi 1'hIIe iDquInn lie .,Ilfod ml providecI ted"DMl.allfIMO rqardiDg 
their options or r=oune UDder the law. ne.o 1DquJriea oometbnea concem 
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IDcac4 dun jFiih •• dOll by a JOvawueatcxmtl'lCtor in the INIDMr It treated a 
mboo •• li IIC:tor or """'*U tile c:onIrIctOr'.1lIep4 AiIare to meet Ita mIDoriI.y or 
fiml!e ytlHnriOll soaJa. 1'heIe inquirm Ire paenIly iA1cd to the appropdate 
ofBCOI oCthe COIItr'ICdJIa IUtbarity or to the OFCCP In the])eputmeat ofLibor. 
ocac doeI provIdo auiltace.lfpoatlblo. ill kbn• the .,propdite 
authority to handIo tile lDquiryor =ripIejnt OCIC aIIo occasjmqDy recolves 
comp"int. '''''PI a c:ompany wu diIc:dmIaated ",Ind bccauIo ofita IIDIIIl 
ilze. canm .... lnWtmed that ;Ize I; DOt ;nBC ba;!; ml may ba tc& .. iii4 to the 
SBA 0fBce of ~ for fiIrtbcr Idvice. Comr'mnt.l1O!!!l!fjmes cont.ct 

.' . OCRC field omce. a a ruu1t ofbeina lilted u "Civil BiaJtta Compliera'" UDder 
the SBA he.cfl1J8. 

3. An tbere poJiq propuaJI JI"Id'DI or ocac IRItiativII tIaat reqllln mOIlCJ to 
baplemeaU, 

ocac hal draflecl a propoIed "EO GuIde for SmaIlEmployen." It is intencfod to be 
a c;oncjeell!d usefbl aufde for Im,ncr h •• u.a covedDa whit they DeecI to know to 
compIJ with a variotf at civB dahta roquirw'illntl lJItimetely. dIia pemphlet IhouhI 
be dilCdbmed to aD SBArecipieou offinandal'."W'e with at leut iifteeIl 
empkIyeeI in order to auure they have the j .. 6 ".1 .tiona tooIa IICCClSlty to meet 
SBADODdlsc:rjminatiOll ~ 

are DOt SBA recipientl. The EO Guide may IlIo be diItributed to other fecIenl 
~ .... _ ......................... ma ..... _ ... _ ..... 

• for the pUlpo.IC of cIiItribudDs It to recipienh of&clcrl1 ... ietIDCe fiom 
their lpIIdu"ADeputmcat oCAsnNlture official hu ahady a:preued III 
IzittnIt. In ordor to make the Guide whIeIy avaiJ~ the GOIt of'pdmin, tbonsmd. 
of copiea IIIIUt be funded (or ncovered) 111l0III8 way. Jfthe GuIde becomea III SBA 
publication. a minimal fee couJ4 be cbIigecI to ofIiet pmdnO'iou &lid maffioa costs. 

[]
geDCnJ.lDODeJ II aeeded for teclvriCll'IPIt'IIICe pro8I'1DIS, praICtlve C4mp1iance 

IdhiIia a other pubHcatlOlll fbr I!N!IIbr.AMI .... to atcad ocac, outreach to 
• customerI. The belt opportllllity tolmpot the rmnpHeMe p.oItUre Of'tbe II&tinnal 
IINIll ""si,U. community II tbrouahtedIDical •• slotance rlfCnUJp: ID4 educatignal 
proartmI. 

4. How dOlI ocac uslJt SBA ncipleaD In bapleme.atlq SBA 
NOlidilaimiDatioll JlepIaUoIII' 

At the time afJom dosj"" aD SBA loan rw=ipIcnt. roc:eiw the "NOtice to New SBA 
BOITOweri' (SBAPoma 793) a the SBAEqutlOppammltJPoater (SBA~OID1 
722 or SpanJah edWoa 72.2a). Thue doo""""l Ire dlttribmed by SBA !endi ... 
pIItDaI aIoq wJdJ. odaor loan doll. daaU!!f!nt.l. The m Form laII l,"" m:lpientl 
oftbolr co"cap by OCIC, api_ina -Iix minim,", aO'ion'- nquIrecI fbr complhm<:c. 
a infbrm. them that they IRlsubject to review by OCRC. 'Ibey Ire ubcI to dUpIay 
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the Form 122 ptOllllMDtlr ill tbeIt bua ..... tellO empIoyeea, IppDcant• tor 
employIIICSIt IDd the public (or QlItOmCn) Ire iatotmeIl of'thcir equal opportuDlty 
ompIo)'lDlllt aad lCftice poBc!CI. All addleu II provided 011 the Posta" to identfflr 
where to write if. quMfinn IIiIes about • recipieat'. CXIDIpfipnge poItUn. 

In additlOll, ocac hal dcveIopecIlIlEqual 0pp0rtwIIty (EO) Guido for Small 
EmpiaJan. kil. ipnp'book afiaibPDAiiondcslPed w be UiOfIjl to ~ who 
WIIIt to ~ with civillfsbts requim"""" The EO GuIdo provldea modol polley 
le.teaoll*> iDfixmatioD. RIOUI"CCIad paInl iafonaation IDd aclW:e about 
compJWIce. OCR.C1JIIidp1teS p1'ciaa tbiJ iiiUldlve OIl the ()1j;EQACP.C Web PIge 
(when it becomea opontioDal) to dl"emjnue iDf"ormIdoI1 to the widest pouible 
audieDCe of' emp10JU1 ill the most COIt~ mamw. OCIC also hal preaemect 

. employer educ:aticmal pminan ill cOoperation with the U.s. Equal Employmeat 
()pportwIi1y CommIssion ad with SBA.-Wndecl SmIJl Bu .... Devetopmem 
Ceataa. 
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MEMORANDUM 

TO 

FROM 

SUBJECT 

INTRODUCTION 

SEP 9 1991 

Elena Kagan 
Deputy Assistant to the 

President for Domestic Policy 
White House 

Dennis Hayashi P ,..--. ..." /1 / --L 
Director ~~- -
Office for civil Rights 

Office of the Secretary 

Director 
Office for elvO Rights 
Washington. D.C. 20201 

Office for civil Rights, Department of Health and 
Human Services: civil Rights Compliance and 
Enforcement Program 

At the August 22, 1997 meeting of Federal civil rights agencies, 
you requested information concerning the programmatic priorities 
and management initiatives of each agency. Specifically, you 

~
sked that each civil Rights Office describe its universe of 

priority activities, how we are improving our services and how we 
are pushing forward our civil rights agenda. This memorandum 
elineates the major programmatic and management initiatives of 

the Office for civil Rights (OCR) in the Department of Health and 
Human Services (HHS) and attempts to provide insight into how OCR 
is accomplishing its civil rights agenda. 

-The OCR ensures that people have equal access to, and the 
opportunity to participate in and receive services from, all HHS 

rograms without facing unlawful discrimination. Approximately 
230,000 group and institutional providers, including state 
agencies, are subject to the non-discrimination requirements that 
o_~~ .. <=~~,?rce_~. \ Through the prev,;mtion a~d eli~ination of unlawful 
~scrl.m~nat:n5ft--thereby protect~ng the ~ntegr~ty of federally 

funded or conducted programs--OCR helps HHS carry out its overall 
mission of improving the health and well-being of all people 
affected by its many programs. 

The civil rights statutes enforced by OCR include Tlt~e VI of the 
civil Rights Act of 1964, section 504 of the Rehabilitation Act 
of 1973, the Age Discrimination Act of 1975, the Americans with 
Disabilities Act of 1990, Titles VI and XVI of the Public Health 
Service Act, and provisions of the Omnibus Budget Reconciliation 
Act of 1981 relating to non-discrimination in block grant 
programs. In addition, OCR is responsible for coordinating 
government-wide enforcement of the Age Discrimination Act and 



" 

Page 2 

Department-wide implementation of section 504 prohibiting 
discrimination on the basis of disability in programs and 
activities conducted by the Department. 

ORGANIZATIONAL STRUCTURE 

The OCR is part of the Office of the Secretary (OS). The office 
of OCR Director includes a Deputy Director who assists the 
Director in oversight responsibilities for two headquarters and 
ten Regional offices. The Director serves as the principal 
advisor to the Secretary on civil rights matters, sets OCR's 
long-range priorities and enforcement strategies, establishes 
quality review and case processing integrity standards and 
manages the activities that implement those standards. As 
Special Assistant to the Secretary for civil Rights, the 
responsibilities of OCR Director include a broad range of civil 
rights issues and concerns that go beyond OCR's jurisdiction. 

The two headquarters offices provide operational and 
administrative support to the ten regional offices. The regional 
offices, within goals set by the Director, develop and deliver a 
comprehensive regional civil rights enforcement and compliance 
program through complaint investigations, compliance reviews, 
technical assistance, outreach and other self-initiated 
investigations and activities. 

PROGRAMMATIC INITIATIVES 

The OCR recognizes that compliance initiatives, particularly 
targeted projects such as compliance reviews or outreach and 
education activities undertaken in partnership with HHS Operating 
Divisions (OPDIVs), State and local governments or providers, 
maximize the effectiveness of OCR's civil rights-compliance 
program. These activities provide significant contributions to 
the achievement of the Department's goal of increased stability 
and economic independence for American families. Below are 
examples of some of OCR's major:..J;;~jJance initiatives: 

1. Implementation of Adoption Non-discrimination Requirements -
Enforcement 

During FYs 1995 and 1996, all of OCR offices worked with the 
Administration on Children' and Families (ACF) and sbites to 
ensure compliance with the Multiethnic Placement Act of 1994 
(MEPA) and the Interethnic Adoption Provisions of the Small 
Business Job Protection Act (SBJPA) of 1996. Those statutes 
prohibit delaying or denying the placement of a child for 
adoption and foster care on the basis of race, color or national 
origin of the adoptive or foster parent or the child involved. 
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with the passage of these laws, OCR and ACF, in partnership have 
issued guidance to the states and provided technical assistance 
to ensure compliance with the 1994 law and recently released new 
guidance. Because the Interethnic Adoption Provisions repealed 
certain portions of MEPA, OCR, ACF and the Office of the General 
Counsel, civil Rights Division (OGC/CRD) envision an ongoing 
partnership and another cycle of technical assistance and 
training to the states. 

2. Improved Health for All Americans - Healthy people 2000 

The OCR intends to investigate and conduct compliance reviews as 
follow-up on a FY 1996 civil Rights compliance Report through 
which OCR surveyed all Hill-Burton short-term acute care 
hospitals nationwide and a random sample of 380 non-Hill-Burton 
hospitals subject to Title VI (race and national origin) 
compliance requirements. The portion of the 1996 compliance 
report that focused on hospitals subject to Title~was the 
first time since 1981 that any such hospitals were required to 
file compliance reports. 

These reviews will focus on racial and ethnic minority 
individuals' access to hospital inpatient and emergency room 
services. Ensuring non-discrimination in the availability of such 
services and facilities' outreach to racial and language minority 
communities will support several Public Health Service (PHS) 
Healthy People 2000 risk reduction initiatives focused on 
improving minority populations' health status. 

3. Tester project 

The OCR has worked closely with the Department of Justice (DOJ) 
since FY 1995 on an innovative "tester" project focusing on 
racial discrimination and health status discrimination (i.e., 
HIV/AIDS) in the health care industry, the first·:such project 
ever conducted by OCR. This initiative supports Departmental 
objectives· in both health care access and services to persons 
with HIV/AIDS. The OCR will utilize the findings made through 
this project to develop model reviews and to engage in 
partnerships with provider organizations to address 
discrimination issues uncovered through this joint project with 
DOJ. 

4. Managed Care and Home Health Care Services -- Qua.1.~ty of Care 

As the expansion of managed care continues to change the shape of 
the health care delivery system, important issues concerning the 
effec.t of managed care on access to services for minorities and 
individuals with disabilities have begun to arise. These issues 
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include possible differential provision of services, advertising 
of services, steering to providers, availability of resources, 
and discrimination in privileges related to participation in 
managed care systems. 

The OCR is initiating a series of compliance reviews 
concentrating on ensuring that racial and language minorities are 
treated in a non-discriminatory manner as both Medicare and 
Medicaid expand the use of managed care. 

5. HIV/AIDS 

The OCR continues to investigate allegations of discrimination 
against persons with HIV or AIDS. During the past several years, 
a significant proportion of allegations have concentrated on 
nursing home access issues. The OCR has found that many homes· 
have policies that have effectively denied access to persons with 
HIV or AIDS. For example, investigations of more than 30 nursing 
homes in North Carolina resulted in changes in admissions and 
service policies expanding the availability of nursing home care 
for persons with HIV or AIDS. During the past year, OCR has 
determined that access to home health care for persons with HIV 
or AIDS may be supplanting nursing home admission as an area in 
which it is imperative that civil rights protections be ensured. 

The Department and the Medicaid ,program in particular have 
considerable interest in non-discrimination in nursing home 
admissions, home health services and access to other non-acute 
care services. As persons with HIV/AIDS live longer due to 
protease inhibitors, AZT, DDI and other drug therapies, it is 
impo·rtant to reduce Medicaid costs associated with providing 
quality care to such patients. Each hospitalization that can be 
avoided, in some cases through placement in skilled or other 
levels of nursing home care, can save several th~sand dollars. 
Non-discriminatory access to other non-acute care outpatient 
services may also save significant costs by reducing the number 
of high cost. inpatient admissions for persons with HIV/AIDS. 

6. Temporary·Assistance To Needy Families - Welfare Reform 

The OCR is currently chairing a work group of Federal civil . 
rights agencies tasked with providing guidelines to the states on 
non-discrimination in the implementation of the Temporary 
Assistance to Needy Families (TANF) provisions of W~lf~re Reform. 
As States and local governments continue implementation of the 
Temporary Assistance to Needy Families (TANF) welfare reform 
program, OCR will work in partnership with ACF and others to 
ensure that programs are implemented in a non-discriminatory 
manner. Advocacy organizations have expressed concerns that 
racial and language minorities may be subjected to disparate 
treatment in assignment to work, training and education programs. 
As the restructuring of welfare agencies proceeds, it is 
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essential that either the civil rights compliance components 
and/or the methods developed over the past three decades for 
ensuring that civil rights issues were addressed in program 
delivery are retained as integral aspects of state and local 
program implementation and oversight. 

7. Access to Services for Limited English Proficient people 

The OCR has developed internal staff guidance concerning limited 
English proficiency (LEP). The proposed guidance addresses the 
responsibilities of HHSrecipients of Federal assistance to 
persons with LEP under Title VI of the civil Rights Act of 1964. 
This guidance is intended to ensure consistent application of 
Title VI standards in assessing the compliance of HHS recipients 
with respect to the provision of health and social services to 
LEP persons. 

The OCR will continue to work with health care and social 
services providers, state and local agencies and HHS partners, to 
ensure that persons are not discriminated against on the basis of 
national origin and/or English language proficiency. 

MANAGEMENT INITIATIVES 

1. civil Rights Strategic Plan 

The central premise of the HHS civil Rights strategic Plan 
provides that civil rights protection must be an integral part of 
Departmental deliberations on issues as disparate as changes in 
the delivery of health care, changes in health insurance 
arrangements, implementation of welfare reform, long-term care, 
adoption and child welfare, immigration, jobs, preventive health 
initiatives, and location and integration of services. 

Under the Civil Rights strategic Plan, the Deparcment--with OCR 
leadership--has been working more collaboratively with its 
customers to provide feedback on actions taken to address key 
civil rights issues related to race, national origin, color and 
disability. Consistent with the strategic. Plan and program­
specific objectives set out in OCR's Government Performance and 
Results Act (GPRA) annual performance plan, OCR will continue to 
expand its use of partnerships with state agencies to ensure non­
discrimination. 

The OCR anticipates an increased need for outreach· through 
education and partnerships. Particularly in light of welfare and 
health insurance reform and implementation of the Temporary 
Assistance to Needy Families program (TANF) and its welfare to 
work ·components. Additional factors effecting this need are: the 
Department's initiatives in performance partnerships for health 
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programs, continuing growth in managed care plans and the 
relationship between access and the Secretary's quality of care 
initiative, and ongoing support of Medicaid waivers to encourage 
State and local laboratories for program change. 

The OCR's expanding partnerships will result in increased 
coverage of HHS's universe of recipients, and in a growing number 
of state, local, and program provider solutions that provide 
quality resolution of civil rights problems. In addition, the 
OCR will work in partnership with HHS OPDIVs to educate grantees 
and staff so they will incorporate civil rights concerns as an 
integral part of their programmatic activities. 

2. streamlining Efforts Under the strategic Plan 

The OCR is continuing to build on streamlining initiatives begun 
as pilot projects in 1995 through 1997 and will continue. to build 
on other initiatives and projects undertaken to implement the 
strategic plan during 1997 and 1998. During fiscal years 1996 
and 1997, performance and customer-based activities in OCR 
regional and headquarters offices focused on streamlining and 
reengineering compliance processes; employing case triage 
techniques to concentrate on high priority or precedent-setting 
issues; using alternate dispute resolution techniques to resolve 
allegations of discrimination; forming partnerships with other 
Federal agencies and HHS OPDIVs, State and local governments 
and/or beneficiary groups; realigning and using team and other 
modern management practices; and investing in staff development 
in compliance methods and in communications and human resources 
management skills. 

3. Case Resolution Manual Implementation under the strategic 
Plan (Assessment Phase) 

FY 1997 is the first full year in which OCR utilized its new 
flexible Case Resolution Manual (CRM) and continued team pilot 
projects. During FY 1997, OCR is assessing the implementation of 
the new manual and team pilot projects as part of its continuous 
commitment to evaluating reinvention initiatives to determine 
whether they may serve as models for oCR-wide realignment and 
further change in compliance processes. The expansion of 
streamlining and modern management initiatives is enabling OCR to 
carry out its program and serve its customers in a more efficient 
and effective manner by changing the way it conducts·cits 
activities and redeploying staff to high priority programmatic 
issues. . 

4. Performance Measurement and Requirements of the Government 
Performance and Results ACT (GPRA) 

In January 1995, OCR issued a strategic plan that established 
goals of: 1) leading in the creation and evolution of a 
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Department-wide civil rights program, 2) increasing non­
discriminatory access to and participation in HHS programs, and 
3) redeveloping OCR's infrastructure and investing in its staff. 
The five performance objectives in OCR's FY 1999 GPRA performance 
plan flow directly from our strategic plan's goals and objectives 
of reducing discrimination in high incidence and high priority 
areas, using partnerships to assist OCR in carrying out its 
mission, and enhancing OCR's operational efficiency. 

As noted by many civil rights agencies government-wide, civil 
rights law enforcement does not have a "discrimination rate" that 
is comparable to a crime rate, as in the area of criminal law, 
for example. There are no direct measures of discrimination 
against which OCR can assess the success of its compliance 
activities.· Therefore, OCR will pilot test mea.sures that it has 
developed, consistent with the goals set out in the strategic 
plan. 

The OCR's first four GPRA performance objectives deal with high 
priority issues identified by OCR--adoption and foster care, 
managed care, services for limited-English proficient persons, 
and welfare reform. The fifth performance objective deals with 
increasing operational efficiency by focusing resources on high 
priority areas. 

These measures were developed with substantial dialogue with 
staff from the Office of the Assistant Secretary for Management 
and Budget (AS) and OCR management team. The GPRA-related 
performance plan will aim at developing and defining performance 
baselines and targets that can be applied to each of OCR's major 
activities. 

In preparing OCR to begin thinking in terms of GPRA requirements, 
OCR has worked hard in familiarizing management and staff through 
discussions on GPRA, teleconference training/discussions and 
distribution of GPRA training materials, such as video 
presentations and written materials to all employees. 

SUMMATION 

The OCR's legal authority to ensure non-discrimination cuts 
across all of the programs and services funded by the Department 
of Health and Human Services. From hospitals, nursing homes, 
home health services, welfare to work, Head Start arid-senior 
centers, the public expects to receive high quality services 
without regard to race, color, national origin, disability, age, 
sex and religion. 
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The OCR recognizes these responsibilities and that it has 
exciting challenges ahead. As the nation is in the midst 
of sUbstantial reforms in health care and welfare, we 
foresee expanded responsibilities and demands to ensure 
non-discriminatory access to services. 

In an environment of downsizing and budget constraln~s, OCR is 
working hard to streamline the organization and reinvigorate its 
work force by eliminating unnecessary processes that stifle 
creativity and flexibility at all levels of the organization. 
Through the use of working partnerships that focus on cooperation 
and team building, including an effective labor-management 
relationship, OCR believes it will be able to accomplish its 
mission and, in doing so, meet the future challenges of the 
Department. 

If additional information is needed, please contact Omar 
Guerrero, Deputy Director, OCR, at 619-0403. 



'MEMORANDUM UNITED STATES Q.EPARTMENT Of EDU!=ATION 

TO 

FROM 

" : mena!Cagen ' 
Domestic Policy Council 
The White House 

Norma V. Cantll 71~r/, G 4-
Assia1ant Sectctary 

for Civil Rights 

SEP - 5 I99J. 

SUBJECT: Rcc:omntendations for Improved Oovcmment-Wide Civil Rights Enforcement 

The Office for Civil RIghts, U.S. Department of Education is pleased to offer the following 
rccommcndatioDs to improve Federal civil rights enfcm:emcnt as one means of c:Ontnouting to 
meeting the goals of the President's Initiative on lW:c. The mission of the U.S. Department 
of Education, Offiee for Civil Rights (OCR), established by this Administration, is to ensure 
equal access to education and to promote educational cxccJ1encc throughout the nation through 
vigorous enforcement of civil rights. ,OCR's impact as a law enforcement agency is enhanced 
by the commitment of the Department as ~ through its mission, to ensure equal access 
to education and to promote educational exccfienc:e throughout the nation 

Despite the progress of the put decades, and despite Fcdenl, state and local efforts to 
eradicate barriers to equal educational opportunity, real and flagrant examples of intentional 
discrimination persist. In dramatically more cases, adequate education about the requbcments 
of the civil rights laws and assjstance in rcaolvinl problems have not rached those who may 
have the greatest need. In addition to improved civil rights enforcement, there remains a need' 
to inform and c4ucatc parmts~ educators, and all ""1ceholdcrs of thcJarible consequences for 
students and the Country alikI: when equal access to ediJc:ational opportUnity is denied. 

L Baclqround 

• OCR enforces civil rights laws that proluoit discrimination on the basis of race, 
color, national, origin, sex, dilabllity, and lie among recipients of Federal 
funds. , Coverage of these civil rights JaWI extends to a!most'lS,OOO school 
districts, more that 3,600 co1leges and universities, about l(MlOO proprietary 
schoob, and thousands of libraries, museums, vocational ichabllitation 
agencies, and conectional facilities which provide educational programs. 

• OCR is a team based orpnization at management and staff levels. It is 
organized into four enftm:cment divisions, each containing three of OCR's 12 
regional offices, and a small headquartcn component. The majority of OCR 
employees £primarily attorneys and investigators] arc ~ to the 
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enforcement divisions and are re5pOl)sible for resolving complaints and 
conducting proactive compliance reviews. Unlike complaints, agency initiated 
compliance revie1-'s tar&et resoun:es on compliance problems that appear 
particularly acute or national in scope. Forexample, a'few years ago, OCR 
targ~ the assignment ofstudents to classes, and ipecifically minorities and 
spccial~' ucation, as one of issues which dim:t1y and profoundly impacts equal 
access high qualiti. bigh star&dards education. [Note that L'U: issue \\';13 also a 
maJoreme at the recent NAACP national convention.] After conducting 
several,' mpliance reviews of school districts in the state, OCR discussed the 
repetiti~ problems identified during these reviews with the Mississippi 
Department of Education (MOE). As an outgrOwth of these discussions ' 
involving OCR, MDE, and the U.S. Department of Education's'Office of 
Special' Education, a State Action Plan (plan) was developed which will 
potentially benefit all students in the state. Processes leamng up to the pIan 
served to increase the awareness of state and local school administrators as to 
their civil rights responsibilities in this area. but community awareness was also 
enhanced by OCR's parent and community focus groups and media coverage 
devote4,to the case. As part of the implementation of the Plan, OCR is also 
~ acti.ye participation of interested stakeholders in monitoring the 
state's 10DlPliance with 'the PIaIJ. OCR's range of enforcement strategies 
coupledlwith lp"cial!y !UietedYutreach and technical assistance grow out of a 
recognition that given the vast ,numbers of institutions in the educational 
community, one dimensional eiaforcement efforts alone are insufficient to stop 
illegal discrimination. The objective of OCR's targeted technical assistance 
initiatives is to employ a range of approaches designed to empower students, 
parents, community groups, and educators with the knowledge and skills to 
prevent illegal discrimination by pinpointing problems and working together to 
resolve civil rights issues. 

• . OCR has reached the limit of efficiencies and improvements to be gained from 
, ~onaI and proceduralldorms, 'and may well be losing ground as staff 

losses a.! critical areas has taken its toll Many of our field offices are showing 
significi:lint incrca.ses in the average c:asel.oad per attorney and average case load 
per inv~gator. The gap between the work of OCR and the resources available ' 
to carry out our vital mission has increased. Each clccade since the enactment of 
the Title VI of the Civil Rights Act of 1964 bas brought additional 
responsibilities to OCR. 

The importance of maintaining a civil rights enforcement presence is evident 
now more than ever as budget pressures at the Federal, state, and local level 
make it perlIaps more cIifficult for schools, colleges and universities to confront 
the problems of equal educational opportunity. Increasingly, OCR has needed 
to allocate a substantial amount of its budget to fund critical operating expenses 

,', 

.<' 



.. -
I . 

Page 3 - Recommendations for Improved Oovcmmcnt-Wide Civil Rights Enforcement 

at the expense of maintaining appropriate Slaffing levels and other critical 
activities essential 10 a viable civil rights propam. While OCR loses staff - its 
most vital resow,:e - its workload continues 10 pow. Sec Tables in the 
AttachlilCnt. 'I'b!* budCCWY c:onstraints are no secret to civil rights groups 
who complain that the lack of sufficient RIOUrCCI devoted to civil rights 
enforcement belies our comrilibnent to the viaorous enforcement of civil rights 
iaws. 

Do RecommenlJatloas [or Improved Govemmeilt·Wlde CivU Rights EDrorcement 

. -,' 

A. White HOuse Initiatives 

• Presidcntiai dircc:tive 10 Agcru:y Heads 10 evaluate nondiscrimination 
rovided b Federal contractors 10 ensure that they &Ie . 

identifying civil rights p mplcmenting plans for resolution 
:~f those problems. 

• Presidential dircc:tivc 10 Agcru:y Heads to evaluate the possible civil 
ri&hts implications in their pants. contracts, and ~s. Encourage 
Agency Heads 10 seck qpt information on civilrigti that would enable 
informed decisions abo~ programmatic policies and procedures. 

• Presidential dircc:tive 10 Aaen.cy Heads to address under representation of 
minority gmups in ~ployment through training and education. 

• J Presidential dircc:tivc 10 establish an evaluation mechanism 10 measure 
the effectiveness of White House dim:tives in this area. 

B. . Enforcement ---

• _. Coordinaii.on amOng Federal civil rights agencies has historically been a 
. challenge due to diffcrcnces in size, structure, proceduml, priorities, and 
legislative mandates. Civil Rights is not the same from agency to 
agency. Momn'er,.our effectiveness is aometimcs undermined by 
public perceptions when we don't seem 10 be in ali&nmcnt on major 
crosscutting policy issues. 

• Design, with input from civil rights agencies, a commonly understood 
ana coiisistently implemented PP'CC" for arriYiPg at the final 
Administration position on sensitive, cross-cutting issues suCh as 
affirmative action. 'I1iii proc:esa would be inclusive as 10 Secmarial and 
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civil rights agency input in a manner that achieves articulated cjvil rights policy 
outcomes in a ma,imer consistent with the comprehensive objectives of the 
... ",-:-:.--...: , 
nutlWUMlaLlon •. . ' 
• With critical'Cabinet-ievel support by all Federal Secmaries and senior 

leadership in other agencies, civil rights agencies with common interests 
will continue to explore the possibility of collaboration under conditions 
that make ~ for the strategic objectives of each agency. Activities 
that may crate positive experiences of collaboratiOn to improve civil 
rights enfortement involve the following: 

• ' , Promote the sharing of best pn.cti.c:es in gengal and case targeting , 
• criteria and procedures among Federal ciVil rights agencies to maximize 
0VCrall efficiency. ' 

• Promote support from top agency leadership to initiate specially targeted 
joint enforceincnt activities to iilaiimIU lmpia and limited resoUfCei:' 

• Share unique expertise ~g agencies contributing to more efficient 
and effective enforc:eme(it , 

C. Outreach and Tcchnical Assistance 

• 

• 

• 

C.~reate a guide to Federal civil rights agencies and make, it available to 
'public. establiSh a ·800· number to take calls from people who 

believe they have experienced discrimination in housing, education, 
employment, housing, voting, etc... Phone menus will forwaId a caller 'I to tm: appropriate ',~ n~ stafti, ' eel by ~le who can answer I q1IestiOIII and provide IIlformation. . , . . 

Create a National Clearing House(s) for two audiences - civil rights 
agencies and the public - to bring together in a single place common core 
data re1ated to civil rights, the most current thir\Jdng in the area, and 
best practices of civil rights enforcement agencies that have yielded 
significant results and impact, ' research findings, published materials, 
news about related trends, etc. Make available o~ databases 1inked 
to re1ated sites. ' . 

Create a federal presence in communities in crisis ot facing major 
challenaes through joint enforcement activities such u town meetings, in 
an effort to forge partnerships amorig &ovemment, communities, 
business and other stakeholders. 
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D. Budget 

• 

• 

• 

• 

. 
f1ncrcase f)lnding 10 Iddtess racial disparities in educational achievement, 
LA key weapon. For example, the dismantling of initiatives 10 achieve 

diversity in educational programs requires a shift in approaches while the 
debate goes on in the tourts. Fund programs desi~ 10 provide 
mjnoriiy sbvimii 'CCtii to coneie. .Tariet research and progra..-ns to 
reach the critical mass of people outside the mainstream uniquely 
plagued by the results of low educ:ational achievement and experience 
~th the criminal justice system. 

ECknowledae the civil riPts challenges that, remain by improving the 
level of fundin& 10 civil ri&hts I&encics to catch up or keep pace with 

demands of out,missioas. Fumly oppose any budget proposal 
which reduces the level. of funding ovenll for civil riPts agencies. ' 
Alternatively, if the budget debate 01\ the Hill is not won on this issue, 

~ 
dinIct agencies 10 usc discIetionary funds to offset budget losses in civil 
rights agencies, and identify and maIc.c available sources of funding in . 
the White House budget to offset losses 10 civil rights agency budgets. -, ,. 
Coordinate approaches tj) fund research concerning racial issues with the 
same lcvcl of commitment u if these issues caused a 'public health" 
threat. 

Provide staff in civil rights agencies thC tools to, enforce civil rights 
through a heavy ~. v $. t ~_c ltichnolCZBY infrastructure of 
each agency and· ~~~ ~~ in order to maintain the core 
capacity of each' ts agency to identify, investigate and remedy 
complelt cases of discriminatiOn. --: 
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ATIACHMBNTs 

" , 

U.S. DEPARTMENT OF EDUCATION 
OFFICE FOR CIVIL RIGHI'S 

(FY 1990 - FY 1997) 

.py 1990 IIIIIl Py 1995 AppDjiJiaIioa after ~. Py 1997 AppropriIIion aftat' __ ion. I I 
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