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MEMORANDUM
To: Members of Congress and Their Staffs
From: Joan Muthern, Legislative Counsel, Public Citizen’s Congress Watch

David Vladeck, Director, Public Cilizen Litigation Group
Date: March 16, 1998

Re: The Problem with Consent Decrees: Why Industry’s Plan to Place
Restrictions on the Advertising of Tobacco Products in Consent Decrees Is
Not Likely to Foreclose Litigation Challenging the Restrictions.

The tobacco industry’s current position is that the linchpin of any national tobacco
legislation must be a bargain betwecn Congress and industry over liability limitations. Industry
says that it will abide by advertising restrictions only if Congress enacts legislation giving the
industry the limitations on civil liability it covets. We have explained before that Congress
should reject this Faustian bargain because industry’s fundamental premise — that imposing strict
advertising restraints without industry’s consent would violate the First Amendment -- is wrong.
Congress in fact has broad power to impose advertising restraints to prevent the tobacco industry
from continuing illegally to market its deadly products to our nation’s children.'

The purpose of this memorandum is to address the second flawed premise in the
industry’s-argument. Industry maintains that the consent decree approach is superior to
legisiation because it would insulate advertising restraints from judicial attack, which could te
them up in court for years. As we now expiain, the consent decree approach is seriously flawed
and would Likely not prevent litigation over the constitutionality of advertising restraints.

To see why the industry’s approach is fraught with peril, it is important to understand just
what it proposes. Industry says that any government-imposed restraint on its advertising violates
the First Amendment, and hence that the only restraints that may lawfully be imposed are those
to which industry consents. Because Congress cannot legislate on' the basis of industry
"consent," industry contends that the advertising restraints should be embodied principally in a
series of "consent decrees” entered in pending cases brought against the industry by state
attomeys general. These decrees, industry ¢laims, would continue to constrain industry’s
advertising practices even if legislation imposing exactly the same restraints is struck down on
constitutional grounds. Industry’s point has some surface appeal, since it is true that consent
decrees would not automatically be invalidated if litigation succeeds in sewting asidc legislation.

! This position is set forth more fully in a Public Citizen memorandum distributed to
members of Congress and their staffs on March 6, 1998 and in the testimony of David Vladeck
before the Senate Commerce Committee on March 3, [998.

Ralph Nader, Founder
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. For this reason, industry touts the consent decree approach as a simple way of making litigation
over the constitutionality of advertising restraints imelevant. Industry claims that the major
tobacco companies will abide by the consent decrees, no matter what. For this concession,
however, industry insists that Congress capitulate and grant it liability limitations.

The consent decree approach is fafally flawed. As we explain in Point L, the most glaring
error is the contention that consent decrecs will be immune from legal challenge. From a
litigation standpoint, it makes no difference whether government imposes restraints through
legislation or court approved consent decrees -- both constitute "state action” that provides a
basis for constitutional attack. And consent decrees are ho harder to challenge in coun than
statutes. Consent decrees only bind signatories; and any entity facing financial loss, like a
billboard company, is likely to have stunding to challenge the decrees on constitutional grounds.
Thus, in terms of vulnerability to lcgal challenge. there is no meaningful difference between
legislation and consent decrees. Moreover. as we note in Point II, the industry itself could
challenge the consent decrees under the unconstitutional condition doctrine.

As we explain in Point L. the consent decree approach would also raise difficult. if not
intractable, problems with fcderal enforcement of the advertising restraints. The federal
government is not a party in any of the cases in which the consent decrees would be cntered, even
though, under industry’s scheme, unly the consent decrees would impose enforceable duties on
the industry. Enforcement issues would thus be presented in a litigation context, which will be
burdensome and time-consuming. This provides a further reason for Congress rejecting the
consent decree approach.

I. A '"Deal" With The Industry Would Not Foreclose Challenges By Entities Not
Bound By The Consent Decrees.

The first and most obvious flaw in the proposal to have the industry "consent” to
advertising restrictions in consent decrees is that the decrees would be binding on signatories and
no one else. Any other entity adverscly affected by the decrees would be free to challenge them.
Thus, consent decrees would not achieve Congress’ goal of avoiding a First Amendment
challenge to the advertising restraints.

It is well-settled that, except for certain class actions, only parties are bound by consent
decrees entered in litigation. Even those aware of litigation and affected by its outcome have no
obligation to participate in the case or comply with any resulting decree. Non-parties are free to
wait on the sidelines, and then, if thcy are unhappy with the result, come into court and challenge
the decree collaterally by filing a separate uction, or by intervening in the underlying action.

That is the teaching of Murtin v. Wilks, 490 U.S. 755 (1989). In Martin, the City of
Birningham, Alabama, cntered into a consent decree with minority firefighters, which gave
minorities certain preferences in hiring and promotion to remedy alleged past discriminatory
practices, White firefighters. who believed that they were unlawtully disadvantaged by the
consent decree, waited until the decree became final and then sought to challenge the decree both
by moving to intervene in the underlying case and by filing a separate action. The City's defense
in both proceedings was that the white firefighters had notice of the initial suit and had
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aban:doned their rights by not secking to participate in the case before the consent decres was
finalized. Moreover, the City argued, any action the City took that might harm the white
firefighters was authorized by the consent decree.

The Supreme Court ruled that the white firefighters had not forfeited their right to
challenge the decree by waiting, even though they were aware of the proceedings and could have
intervened before the decree was entered. The Court emphasized that its ruling was dictated by
"our deep-rooted historic tradition that everyone should have his own day in court.” Marrtin, 490
U.S. at 762 (citation omitted). The only way to insulate a judicial decrce from attack. the Court
observed, is to join all potential objectors as parties. /d. at 765. That option may be available in
conventional litigation. but is plainly not available here.

' The lesson of Marrin is simple. While the tobacco companies might be barred from
challenging the decrees they sign, that prohibition would not extend beyond the signatory
companies. As a consequence. the conscnt decrecs would be open to constitutional attack by a
broad range of potential plaintitfs. Any commercial entity that is adversely affected by the new
regime -- advertising agencies. billboard companies, magazines, periodicals, printers. etc. --
could seek to intervene in the conscnt decree procecdings or file a separate action to challenge
the decrees on First Amendment grounds. °

There can be no doubt that the decrees would be subject to challenge on constitutional
grounds in much the same way 4 party could challenge assertedly unconstitutional legislation.
The key inquiry in determining whether u constitutional claim can be raised is whether there is
"state action;"” that is, whether the injury complained of in the litigation can be directly traced to
government action. Obviously, if u restraint is imposed by lcgislation, the state action
requirement is met. But jt is equally clear that restraints imposed by consent decrees qualify as
"state action.” It has been settled law for at least fifty years that judicial enforcement of even a
covenant between privare parties constitutes state action. Thus, in the landmark case of Shelley
v. Kramer, 334 U.S. 1 (1948), the Court held that judicial enforcement of a restrictive covenant
forbidding the sale of property to Blacks constituted state action that could form the basis of a
challenge to the constitutionality ot the restraint. The case with respect to tobaceo consent
decrees would be far easier than in Shellev, since here the decrees would be entered into by state
attomeys general on behalf of their slates, not just private parties. Thus, from a fegal standpoint,
it would be entirely irrelevant whether the restraints were imposed by statute or consent decree to
which the state is a party. In either case, they would constitute state action subject to
constitutional artack.

It has been suggested that non-parties to the decree would lack "standing” because their
injuries would arise from the “"consent” of the tobacco companies to limit their speech and not
from a government mandate that violates the First Amendment. But that argument would fail.

¥ The requirements for intervention are not onerous. Applicants for intervention need
show only that they are adversely affected by the decree and that their interests in the litigation
are not adequately represented by any of the existing parties. See Rule 24(b), Fed. R. Civ. P.
Under Martin v. Wilks, a district court judge would have little alternative but to let these non-
parties mount their First Amendment challenge.
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Standing doctrine under the First Amendment is especially broad to ensure that anyone affected
by speech restraints may challenge them in court. See, e.g., Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council. 425 U.S. 748 (1976) (First Amendment challenge may be
brought by "listener" as well as speaker); Richmond Newspapers v. Virginia, 448 U.S. 555 (1980)
(newspaper may challenge closing of judicial proceeding); Airports Comm'rs v. Jews for Jesus.
482 U.S. 569 (1987) (broad standing under First Amendment "overbreadth” doctrine); Craig v,
Boren, 429 U.S. 190 (1976) (third party standing). Indeed. every challenge to restraints on
tobacco advertising has been brought by advertisers or broadcasters, not the tobacco companies.
See, e.g., Packer v. Utah, 285 U.5. 105 (1932) (billboard company challenged to city law
forbidden outdoor advertising of tobacco products), Capital Broadcasting Co. v. Mitchell, 333 F.
Supp. 582 (D.D.C. [971) (three-judge cour), aff 'd without opinion, 405 U.S. 1000 (1972)
(challenge to ban on broadcast advertising of cigarertes brought by broadcastery; Penn
Advertising of Baltimore, Inc. v. Mavor of Baltimore, 101 F.3d 332 (4th Cir. 1996), cerr. denied.
117 5.Ct. 1569 (1997) (challenge to city ordinance limiting outdoor adventising of tobacco
products brought by biliboard company). Even the chalienges to the FDA's rule regulating the
advertising and promotion of tohacco products to minors were madc by advertisers and third
parties, as well as by industry. Coyne Beahm, Inc. v. United States Food and Drug Admin., 958
F. Supp. 1060 (M.D.N.C. 1997). uppeal pending suh nom. Brown & Williamson Tobacco Corp.
v, United States Food and Drug Admin., No. 97-1604 and consolidatcd cases (4th Cir.. argued
August 11, 1997).

Nor is it certain that, if a collateral attack were brought, the tobacco industry would
disavow an interest in shedding the terms of the consent decree. After all, the very existcnce of a
consent decree suggests that. in its absence. the industry would continue to engage in the
advertising practices forbidden by the decree. Industry candidly admits as much. Industry has
nor said that it is willing to restrict its advertising in the absence of liability limitations. In fact,
the industry’s offer is entirelv conditional: Industry will nor rein in its advertising practices
unless legislation is enacted conferring broad liability limitarions. Thus, if challenges to the
decrees were brought by others, the tobacco industry mught well contend that its consent was not
volitional (but was given only to secure liability limitations) and that. if the decrees were
overturned on constitutional grounds. the companies would reinstate some or all of their former

" advertiging practices.

For these reasons, industry assurances that the consent decree process will somehow
foreclose or reduce the likelihood of litigarion over the constitutionality of advertising restraints
are incorrect. Because litigation is likely to be filed against advertising restrictions regardless of
how they are implemented, there is no reason for Congress to opt for consent decrees, which, as
we explain in Point I, make participation by the federal government problematic, instead of
legislation that places responsibility for implementing the restraints where it belongs -- in the
hands of the federal governmeat.

TI. The "Unconstitutional Condition™ Doctrine May Allow The Tobacco Industry
Itself To Challenge The Decrees.

It is also possible that the tobacco industry itself could sign the decrecs and then
challenge their constitutionality under the "unconstitutional condition” doctrine. We do not
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believe that this argwment has merit because we disagree that the industry's First Amendment
rights are at stake. However, the argument is not so dissimilar from the one accepted in other
cases as to be simmarily dismisscd, and must be addressed by those who claim that Congress
cannot restrict the tobacco companies” advertisements without violating the First Amendment.

: The unconstitutional conditions doctrine dates back to Speiser v. Randall, 357 U.S. 513,
518-19 (1958), which involved a constitutional challenge to a state law that provided a tax
preference to veterans, if, but only if. they signed a loyalty oath disavowing any belief in

overthrowing the government by violence or force, which the First Amendment gave them a right
to refuse to do. The plaintiff argued. and the Supreme Court agreed. that the government could
not coerce an unconstitutional act -- making him sign a loyalty oath -- by conditioning the waiver
of his First Amendment rights on the receipt of a benefit 1o which he was otherwise entided. A
simple example illustrates this point: Congress could not say that registered voters are entitled to
$10, but only if they do not vote. See generally Kathleen M. Sullivan, Unconstitutional
Conditions, 102 Harv. L. Rev. 1413, 1415 (1989).

Using this argument, the tobacco industry could claim that it was compelled to surrender
its First Amendment rights in order to securc the benefits of limited liability -- benefits Congress
dangled in front of the industry ro coerce it (0 waive its First Amendment rights. Moreover, we
recogmize that in more recent cases the Court has rejected claims that the government “coerces”
the surrender of constitutional rights by offering a benefit that one can freely accept or reject. See
Rust v. Sullivan, 500 U.S. 173 {1991): Regan v. Taxation with Representation of Washingion,
461 U.S. 540, 546 (1983). Nonctheless, because this is a potential avenue of antack, we urge
Congress to consider caretully the possibility that this doctrine would be used by the tobacco
industry to repudiate the consent decrees.

-III. Consent Decrees Will Be Very Difficult for the Federal Government to Enforce.

Although industry has been remarkably silent on this point, the consent decree approach
raises a host of difficult. if not intractable, enforcement issues. We understand that most of the
bills now pending contemplate the enactment of legislation adopting advertising restraints, as
well as having them embodicd in consent decrees. But that does not guarantee that the industry
would concede that the federal government has a role in enforcing the restraints.’ Indeed, the
industry’s First Amendment position strongly suygests that it would resist any enforcement

"} We recognize that the seutlement and some of the bills pending before the Senate
contemplate the joint development of a "national protocol” by the United States Department of
Health and Human Services and the tobacco industry to establish procedures to implement the
legislation. Although the details on what form such a protocol would take are sparse, several of
the bills suggest that the protocol would be a "contract” between the industry and the
povernment, If that is the case. then the protocol would likely be enforced through the courts, as
would any contract, and not through the administrative enforcement process. This only
reinforces our view that it is necessary for Congress to explicitly lay out in statute the restrictions
that govern the tobacco industry’s advertising and promotional practices. and make it clear that
the statute will be enforced by the relevant federal agencies. not through the judicial system.
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" efforrs by the federal government, and would contend that only the consent decrees place
enforceable obligations on the industry.

To bring the enforcement issue into focus, suppose that a tobacco company began running
full color ads in a publication that the government (either the FDA or the FTC) decided did not
qualify as an adult publication because it had either more than 2,000,000 readers under age 18 or
because more than 15% of its readership were minors. And suppose that such advertising was
forbidden by both statute and consent decree. In that case, if the government sought to enforce
the statutory prohibitions against such advertising, the industry would likely raise its First
Amendment objections to the legislation and insist that any enforcement take place through the
consent degree process. The government would then be faced with a Hobson's choice -- either
litigate the constitutionality of the legislation (the very litigation the consent decree approach was
supposed to avoid) or enforce the restraints through the consent decree process.

Enforcing advertising restraints through the consent decree process would be an unwieldy
and perhaps unworkable option for the government. In the first place, the government would
have to seek to intervene in one or more of the consent decree cases. Then, instcad of the FDA
or the FTC imposing swift remedial action, as the agencies would be empowered 10 do under the
legislation, the government would havc (o prove to the court that a violation took place. Because
that determination would be made in a judicial proceeding, time-consuming trials and appeals
might be required before corrective acrion could be imposed.

It makes little sense to channel every aspect of industry’s compliance with the advertising
restraints through the litigation process, but that is the inevitable consequence of using consent
decrees to regulate the industry’s conduct. Indeed. it is not surprising that this system was
devised by an industry that would much 1o prefer have its compliance with advertising
restrictions overseen through the cumbersome litigation process than by the FDA or FIC. The
irony is that, although the conscat decree process is being heralded as a way to avoid litigation, it
guarantees virtuajly endless litigauon over enforcement questions.

7

&k *

In sum. the notion that conscnt decrees would insulate advertising restraints from
constitutiontal atiack is in error. Indecd. from the standpoint of constitutional] law, it makes no
difference whether restraints on speech are imposed by the government through legislation or
through a consent decree in terms of who can challenge them. But it is beyond question that the
federal government would have a difficult time enforcing restraints that are set forth principally
in consent decrees to Which the tederal government is not a party. For all of these reasons, we
urge Congress not to gavel down the consent decree path.

‘ David Viadeck’s recent testimony before the Senate Commerce Committee on the First
_ Amendment implications of regulating the promotion of tobacco products and other documents
. relared to the proposed wbacco deal are available at hizp.//www.citizen.org/.
' For more information, call Joan Mulhern at (202) 5464996,
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We represent Phillip Moris in connection with the national tobacco settlement [am
wrining o you about your recent comments at the Senate Judiciary Committee heaning on
March 6, 1998 concerning SBC Communicarions, Inc. v. FCC, 981 F. Supp 996 (N D
Tex 1997) We do nor read the SBC opinion to support the notion thar third parties have
standing to challenge the constitutionality of provisions in a consent decree to which they
are not pames

The SBC case did not invojve a challenge 10 a consent decree by a non-parnty, or even a
challenge 10 a consent decree at all. Instead it involved a challenge 1o sections of a statute
the Telecommunications Act of 1996, thar directly applied to the plaindffs (certain Bell
Operating Companies) -- to the point of expressly identfying them by name as the
parties to whom the sections of the stature at issue applied. See 981 F. Supp at 1001
Indeed, the Court invalidared the challenged sections precisely because they applied to

the plaintiffs in so direct and draconian a fashion as 1o amount to an unconstirutional Bill

of Antainder. There can be no questicn that a party to whom a statute applies by name
has standing to challenge that statute. That does not mean, however, that a non-party 10
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a voluntary consent decree has standing ro challenge someone else’s entry into that
decree

In fact, the SBC case underscores the critical difference berween (1) including measures in
a consent decree as part of a sertlement and (2) imposing those measures unilaterally
through legisiation on a non-consensual basis. The provisions of the Telecommunications
Act invalidated by the Court had previously been part of the federal government’s
consent decree with AT&T, and were part of a setdement with AT&T by which the
plaintiffs (who were then affiliated companies of AT&T) would comply with the
provisions in return for certain benefits The provisions were fully operarive and
enforceable in the years that they were part of that decree [n 1996, however, Congress
“replaced” these provisions of the consent decree with “the restrictions and obligations of
the Act” — thereby imposing those provisions on the plaintiffs unilaterally while
withholding the benefirs the plaintiffs had gotten as parr of the decree. 981 F Supp ar
1000-01. The Court rejected the government’s argument that there was no problem in
maving the provisions from “the consent decree to the legislative realm,” and held thar it
was precisely this transformation of the provisions from part of a consent decree into
non-consensual legislation that created the consumumnonal defect. Id. ar 1006

We respectfully submir that the SBC case thus teaches that measures which Congress
could not constitutionally impose through legislaton can be implemented through
contract — by consent decree and protocol -- precisely what the proposed robacco
settlement contemplates.

I am also enclosing a memorandum we have prepared an “Unconsttutional Conditions”

that likewise addresses the issue of whether financially affected third parties would have
standing to challenge the consent decrees or the protocol

Sincerely,

er G Koplow‘

o The Honorable Ormrin G. Harch
The Honorable Srrom Thurmond
- The Honorable Edward M. Kennedy
The Honorable Chuck Grassley
The Honorable Joseph R Biden, Ir
The Honorable Arlen Specter
The Honorable Herbert Kchl
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The Honorable Fred Thompson
The Honorable Dianne Feinstein
The Honorable Jon Kyl

‘The Honorable Russell D. Feingold
The Honorable Mike Dewine

The Honorable John Ashcroft

The Honorable Richard Durbin
The Honorable Spencer Abraham
The Honorable Robert Torricelli
The Honorable Jeff Sessions
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The "Unconstitutional Conditions" Doctrine Does
Not Leave the Advertising Restriccions in the
Stacte Congent Decrees and the National Protecol

Open to a legitimate First Amepndment Challengs

:n his February 10, 1998 testimony before the Sanate
Judiciary Commitcee, Professor Richard Daynard of Norcheastern
Universitcy Schoel of Law stated that under the doctrine of un-
constitutional conditions, Congress could not give tobacco pro-
duct manufacturers civil liability procections in exchange for
their voluntary commitments to refrain from certain forms of
adverrising, assuming that such advertising is censcituctionally
protected. Likewise, in his March 3, 1998 testimony before the
Senate Commerce Committee, Federal Trade Commission Chairman
Robert Pitofsky suggested that other financially affected
entities might be able successfully to challenge the voluncary
commitments unless the Proposed Resolution’s advertising re-
strictions were narrowed. These statements are based on mis-
underscandings of the Proposed Resolution and the First Amend-
ment. The Constitution does fnot preclude the tobacco product
manufacturers from agreeing to refrain from certain forms of
advertising, especially when such agreement is criciczl cto a
comprehensive CQngressionai plan aimed not at suppressing ideas
or debate but at accomplishing a major public health cbjective

-- the reduction of youth smoking.



- War-17-88 17:51 From= +2023470505 T-214 P.09/24 F-877
WACHTELL, LIPTON, ROSEN & KaTz

The state actorneys general and public healch adve-
cactes who negotiared the Proposed Resolution were in agreement
thac cthe only way to reduce youth smoking significantly wichout
prohibiting-tobacce is through a comprehensive and integrated
plan cthat combines (1} price increases; (2} access restric-
tions; (3) counter-advertising and cessation programs; and (4)
adverctising restrictions that go beyond what the FDA promul-
gated. Because the First Amendment would preclude Congress
from imposing unilaterally cthe Proposed Resolution’s advertis-
ing restrictions, the parties to the Proposed Resoluticn agraed
to an exchange -- tobatco product manufacturers that accepted
the advertising resctricrions: would receive certain civil lia-

bility protections.

Both the ¥condition” and the "bhenefit” are essential
to the succes;ful funcrioning of this regulatory plan. Obvi-
ously, without civil liabilicy protections, the tobacco preduct
manufacturers would have no inceéntive to waive their First
Amendment rights. But alsco, without such protections, the
ongoing payment stream to the federal gobernment -- meney for
funding of the enforcement of access rescrictions, cessation
programs, and counter-advertising -- would be at best an
uncertainty. AaAnd, without such protections, the tobacco

induscry would be unable to compete effectively against new

entrants that might not accept the advertising rescrictions.
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Congress and the Adminiscracion appear to agree with
the atcoerneys general and public health advocatas that adver-
tising restrictions are an essential element of any sound regqu-
latory plan. 2And, like rhe parties to the Proposed Resclution,
the Administration recognizes that -- absent the industry's
consent -- legislation of the Proposed Resclution’s advercising
restricrtions would "raise significant constitutional concerns,”
making "[v]oluntary commitmencs" an effective solution. 3Sze

Acrtachment to Leccer from the White House to Senator John

McCain, February 27, 1998, at 3, 10.

The Firsc Amendmeq; experts who have testified before
the Senate Judiciary Committee reject the position of Professor
Daynard, concluding that alcthough an Act containing che Pro-
posed Resolution’s advertising restrictions would violate che
First Amendment, such restrictions would be ceongtiturional if
placed in state consent decrees.and a national protocol. . As
stated by David S. Versfelc, General Counsel of cthe American
Association of Advertising Bgencies, "[v]oluntary self-censor-
ship is far different than government mandates." Testimony,
Senate Judiciary Commicree, February 10, 1398, at 12; Testimony
of Laurence H. Tribe, Senate Judiciary Committee, July 16,
1937, ac 11, 12 (Act containing Proposed Resolution’s adver-
tising restrictions would be 'extremely problematic under the
First Amendment" but such problems could be surmounted through

"consent decreeg and binding concractual protocels"); Testimony

-3-



.. Mar-17<88 17:51 From- +20234T0505 T-214 P.11/24  F-87T
WACHTELL, LIPTON, Rasen & KaTZ

of Floyd Abrams, Senate Judiciary Committee, February 10, 1998,
at 2, 3 (Act containing Proposed Resolurion’s restrictions
would be "destined to be held unconstitutional” but "completely
voluntary consent decrees and contractual obligations

should raise no First Amendment issues at all (since parties
are free to waive constitutional rights)"); Testimony of Marcir
H. Redish, Senate Judiciary Committee, February 10, 1958, ar 2
(Act containing Proposed Resolution’s restrictions would vio-
lace First Amendment but tobacco induscry has "full power to

contract away First Amendment righcsv).*

The conclusion of these Firsrt Amendment experts is
sound: N party -- whether a signatory tobaccec product manu-
facturer, a non-signatory tcbhacco product manufacrurer, or any-
one else -- could successfully challenge an Act conferring
civil liabkility proteption$ in exchange for the voluntary com-

mitments of tobacco product manufacturers to accept the Pro-

posed Resolution’s sweeping rescrictions on advertiging.

By voluntarily entering the consent decrees and the
protocol, the tobacco product manufacturers would waive their

First Amendment cbjections to the advertising restrictions.

d Chairman Pircfsky also acknowledged that it was "highly

unlikely® that the Proposed Resolution’'s advertising

reatrictions could withstand First Amendment scrutiny if

imposed legislatively in the absence of voluntary commitments.
.. Testimony, Senate Commerce Committee, March 3, 1998, at 28, 29.
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Such a waiver would be fully enforceable, since a party may
waive constiturional righrs, including First Amendment righrs,
provided that the waiver is knowing, veoluntary, and i1ntelli-
gent. Curris Publishing Co. v. Butts, 388 U.S. 130, 145
(1867); D.H. Overmeyer Co. v. Frick Co., 405 U.S. 174, 187
{(1972); Naricnal Polvmer Products, Inc, v. Bora-Warner Coroora-
tion, 641 F.2d 418, 423 (6th Ciyr. 198l) (parcy may waive Firsrt
amendment rights by consenting te a protective corder}. AaAnd the
courts will not hesjicace to find that a waiver was voluntary
when the waiving party is a sophisticated entity represented by
counsel who understand the significance of the waiver provi-
sion. See D.H. Overmever Co:, 405 U.S. at 185 (enforcing
corporation‘s waiver of due process rights); Leonard v. Clark,
12 F.3d4 885, 820 n.6 (9th Cir. 1994) (enforcing union’s waiver

of First Amendment rights).

In enforcing a First Amendment waiver, it is of no
moment that the United States or another government entity is a
parcty to the underlying agreement. $See, e.g., Snepp v. Unpited
States, 444 U.S. 507, 510 n.3 (1980} (enforcing secrecy
agreement between CIA and CIA employee that prevented employee
from publishing information about the agency without the
agency‘s approval); Leconard, 12 F.3d at 889-90 (uphelding on
waiver grounds provision in collective bargaining agreement
between fire fighters and City of Portland alleged to infringe

First Amendment right to peticion goverxrmment); jited States v.

-5~
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Int arional Brotherhood of Teamsters, 931 F.2d 177, 188 (24
Cir. 1991) ("by consencing to the Electicon Qfficer’s power un-
der the Consent Decree, the IBT waived any (First Amendmenct]

objecetion®}; Erie Telecommunications, Inc, v. City of Erie, 853

F.2d 1084, 1094-97 (3rd Cir. 1988) (holding that cable operator
waived First Amendment rights in entering concract with city on
finding cthat cable operator was a scphisticared corporation and

had received a substantial benefic in exchange for its waiver).

Just as it is clear that a First Amendment challenge
To the advertising restrictions by a signatory tobacco product
manufacturer would fail on gaiver grounds, it is equally clear
that no tebacco product manufacturer -- whether a signatory or
non-signatory -- could rely on the argument that, under the
"ynconsticucional conditions® doctrine, Congress lacks the
power to confer civil liability protections in exchange for
voluntary commitments by tobacco product manufacturers to re-
frain from certain forms of advertising. Any unconsticutional
condicions challenge to the consent decrees and the prorocol
would be baseqQ on the argument that although Congress has the
power to confer civil liability protections on all ctobacco
product manufacturers, it may not confer that benefir only on
manufacturers engaged in favored speech (advertising consistent

with the Proposed Resolution’s restrictions), while denying
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that benefit to manufacturers engaged in disfavored speech (ad-
vertising inconsistent with the Proposed Resolution’s restric-
tions). This argumentc is directly contrary to Supreme Court

precedent.

The Supreme Court has held chat, while Congress may
not penalize che exercise of a First Amendmentc right, cherxe is
no First Amendment violation merely because Congress chooses to
confer a benefit upon entities engaged in certain protected
speech while declining teo confer that benefit upon encities
engaged in other protected speech -- "a legislature‘s decision®
not co sdpport "the exercisg of a fundamental right does not
infringe the right{.]" See Regan v. Taxation With
Representation, 461 U.5. 540, 549 (1983) (unanimously upheolding
against First Amendment challenge a provision of the Internal
Revenue Code barring a nonprofit organization chat engages in
lobbying -- a comnstitutionally protected activity -- from
receiving rax deductible contributions); see alsc Gunther &
Sullivan, Qongriturional FLaw, 1318 (13th ed. 193%7) (government
may refrain from conferring a benefit upon "speech with which

it disagrees"),

The Supreme Court followed Regan in Rust v. Sullivan,
holding that because Congress has the power to "encourage cex-
tain activicies ic believes to be in the public interesc,” it

had not impermissibly penalized speech by conditioning Title X

]
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grants on the recipient not using the money for abortion advo-
cacy and counseling. 500 U.S. 173, 193 (19920). The Supreme
Court  explained that benefits are just that, benefits. Sze id.
at 19% n.5.- So long as the porential recipient is free to
"avoid the force of the regulation® by declining the benafic,
Congress does not violate the First Amendment "simply by
offering that choice." See id. at 195 n.5; Grgove City College
v. Bell, 465 U.S. 555, 575 (1984) (petiticner’'s Firsct Amendment
rights not viclated because 1t "may terminate its participation

in the [federal] program and thus avoid the requirements of

[the federal program]").

Congress thus would have the power to encourage to-
bacce product manufacturers to refrain from certain forms of
advertising by offering civil liability procections in ex-
change. And Congress would have no obligarion to confer this
benefit on tobacco product manufacturers that choose to
continue adverctising freely (thereby frustrating the public
health objective). Because each tobacco product manufacturer
could decide for itself whether it is better or worse off with
the status quo, the proffered exchange would noet constitute a
"penalty” on First Amendment rights, since non-signatory
tobacco product manufacturers would face no First Amendment
obstacle of Congress’'s creation -- all that could be said is
thac chey would continue to be subject to the same general laws

applicable today. Compare Harris v. McRae, 448 U.S. 297, 316

-8-

L]



-« Mar-17%88

17:53 From- +2023470505 T=214 P.16/24 F-877

WASATE e, =iPTEN, R25EN & KaTo

(1980) {"although government may not place obscacles in the
path of a [person's exercise of a conscitutional righcl}, ic

need not remove those not of its own c¢reation.")

Those cases that have_invalidated conditions as un-
constitutional in no way suggest that Congress lacks tha power
e enact the exchange at the heart of the Proposed Reasolution.
As the First Circuit has held, "if a condition is germane --
that is, if the condition is sufficiencly relaced to the ben-
efic -- then it may validly be imposed." Narional Amusements
Inc. v. Town of Dedham, 43 F.3d 731, 747-48 (1st Cir.), cert.
denied, 515 U.S. 1143 (18985). "“The more germane a condition to
a benefic, the more deferential the review; nongermane condi-
tions, in contrast, are suspect." Id. (cication omirted) (up-
holding against First Amendment challenge town's condicion on
enctercainment license banning exhibition of movies during
certain hours where condition was "closely related" to

legitimace purpose of preserving tranquility); see also,

‘Kathleen Sullivan, Unconstitutiopal Conditions, 102 Harv. L.

Rev. 1413, 1458-76 (1989).

Thus, if there is a close relatrionship between the
benefic that the govermment provides and the restricrion on
gspeech that the speaker voluntarily accepts, the restriction
has been upheld. 1In several leading cases, the Supreme Courtc

has found Firsc Amendment vioclations on an unconstitutional
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conditions theory when the lack of relationship between the
condition and the benefit reveals an illicit purpose. For
example, in Speiser v. Randall, a California law reqguired chac
veterans take an cath not to adveocate the forcible overthrow cf
the Uniced States to qualify for a tax exemption. 357 U.&.
513, 518 (1958). Since the ¢ath was 1in no way germans to the
State’s denial of cthe exemption, the Supreme Court correctly
concluded thar the "denial is frankly aimed at the suppression
of dangerous ideas." Id. at 519 (¢itation cmitcred) (holding
thar denial of the tax exemption was effectively "the same as

if the State were ro fine rhem for this speech").

Similarly, in FCC v. League of Women Vorers, after
determining that there was a sharp imbalance between the scope
of the condition and the scope of the benefit, the Supreme
Court invalidated as an impermissible penalty on speech an FCC
requlation barring public stations that received public funds
from editorializing.. 468 U.S. 364, 399-401 (1984). The Su-
preme Court found that "a noncommercial education. station that
receives only 1% of its overall income from CPB grants is
barrea absolutely from all editorializing," since the regula-
tion barred such entity from "using even wholly.private funds
to finance its editorial actiﬁity.“ Id. The Supreme Court
found further that the agency.could have accomplished icts puta-

tive purpese -- preventing noncoemmercial broadcast stations

-10-
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from becoming government "propaganda organs" -- by simply al-
lowing public stations to establish "affiliace" organizatjions

which could editorialize with "nonfederal funds." 4.

These cases in no way undermine Congress’'s recognized
power to set reasonable terms when it offers a benefic. Aas
Professor Tribe has explained, the power to offer a benefit
"must be thought te include at least some power to rescrict

other acrivities [that] bear a close encugh relacionship” to
the benefit. See Tribe, American Constitutional lLaw, 783 (24
ed. 1988;}.

Thus, when the relacionship between the conditijion and
the benefit has not revealed an acrempt to suppress debate or
dangexous ideas, the Supreme Court has held that Congress could
condirion the benefit, even though the same condition, if im-
posed unilaterally, would violate the First Amendment. See,
e.q., Lyng v. UAW, 485 U.S. 360,.' 366 (1988) (holding that Con-
gress could preclude workers who choose to strike from becoming
eligible for food stamps even though the right to strike is

protected by the First Amendment); Buckley v. Valeo, 424 U.S.

1, 58-59, 99 (1976) (holding thar Congress’s power TO restrict
use of public campaign funds includes power To cap privace cam-
paign expenditures of these who accept such public funds even
though unilateral cap on private campaign expenditures would be

unconstitutional}; CSC v. Lettexr Carriers, 413 U.S. 548, §54-64

-11-
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(1973} (upholding provisions of the Hatch Act barring employees
who accept federal employment from actively participating in
political management and political campaigns -- a constitution-
ally protected activity -- where Congress could conclude that
condition forwarded substantial interest in protecting fairness

and efficiency of government).”

The Supreme Court also examines the relationship berween
the condition and benefit outside the First Amendment context.
For example, although the Tenth Amendment precludes Congress
from conscripting the use of state employees, Printz v. United
Srares, 117 S, Ct., 2365, 2384 (19297), Congress may condition
grancs on state compliance with a federal mandate. Soucth Da-
koca v. Dole, 483 U.S5. 203, 208 (1987) (upholding Congress’'s
authority to wicthhold federal highway funds from stactes that
refused to raise the minimum drinking age to 21 on reascning
that "the condition imposed by Congress is directly related to
one of the main purposes for which highway funds are expended
-« safe interstate travel"), Likewise, in the takings context,
the Supreme Court has explained that " [u]jnder the well-sectled
doctrine of ’'uncenstitutional conditions, ' the government may
not require a person to give up-a constitutional right -- here
the right to receive just compensation when property is taken
for a public use -- in exchange for a discretionary benefit
conferred by the government where the property soughr has
licttle or no relationship to the benefit." Dolan v. gity of
Tigard, 512 U.S., 374, 385-87 (1994) (city could condition grant
of development permit on compliance with condition reasonably
related to legitimate public purpose of preventing flooding and
reducing traffic congestion); see alsgo Ruckelshaus v. Monsanro
Co., 467 U.S. 986, 1007-08 (1984) {(rejecting unconstitutional
conditions challenge ro starute requiring manufacturer to re-
veal dara pursuant to the registration of pesticide; "as long
as Monsanto is aware of the conditions under which cthe data are
submirted, and the conditions are rationally related to a
legitimate government interest, a voluntary submission of data
by an applicant in exchange for the economic advantages of

. regisctration can hardly be called a taking" (emphasis added)).

-12-
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It is clear that the condition and benefic here are
closely related and work together to further the Congressional
objective of reducing youth smoking. Like the attorneys gen-
eral and public health advocates, Congress may conclude thac
the advertising restrictions are an essential -- and insepa-
rable -- element of the plan to accomplish this public hezlch
objecrive, and thact, to the extent tobaccao prdduc: manufaccur-
ers do not make the veoluntary commitments, the objective would
not be accomplished. Congress may also conclude that the ex-
change at the heart of the Proposed Resolution achieves not
only the advertising restrictions, burt alsec (1) a secure pay-
ment stream to fund the enfdrcement of access restrictions,
cessation programs, and counter-advertising; and'(Z) some mea-
sure of financial predictability for the cobacco industry, and
the communities that depend on it, without which the induscry
would be unable to compete effectively against new entrants
that might not accept the adveriising restrictions. Because
non-signatory tobacce product manufacturers would not be called
upon to make payments that would fund the enforcement of the
access restrictions, cessation programs, and counter-adver-
tising, there is no government interest in cloaking chem with

civil liability protections.

Conferring civil liability protections only on signa-
tory tobacco preduct manufacturers is vical to the proposed

regulatory plan to reduce youth smoking. The Constitution does

-13~
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not preclude the tobacco product manufacturers from making vol-
untary commitments to refrain from certain forms of advertising

as part of zhac plan.

Finally, Chairman Pitofsky is wrong in suggesting
chat other financially affecred entities might be able
successfully to challenge the consent decrees and the protOFDl.
Other financially affected entities such as advertising
agencies and billboard operators would have no independent
First Amendment c<laim, since neither the Act, nor the consent
decrees, nor the protocel limits their speech. Moreover, even
if financially affected entities had third parcy standing to
assert the First Amendment rights of the signatory and nen-
signatory tobacco product manufacturers, their challenge would
fail on the merits for the same reasons that it would fail if
it were brought directly by the signatory and non-signatory

tobacco product manufacturers. .

In any event, it is clear that financially affected
entities would got have third party standing. The *"general

rule" is that "a litigant only has standing to vindicate his

own constitutional rights." See, e.g., QCity Council v.
Taxpavers for Vincent, 466 U.S. 789, ‘796 (1984). As a

threshold matter, "to bring actions on behalf of third parties
there must exist some hindrance to the third party’'s

abilicy to protect its own interests" Powerg v. Ohio, 459 U.S.

=14=-
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400, 410 (1991). The tobacco product manufacturers are, of
course, fully capable of asserting their own First Amendmenc
rights. See Shanahan v. City of Chicage, 82 F.34 776, 780 (7th
Cir. 1996) (no third party standing to raise Firsc Amendment
challenge where there was no showing that third parcties "faced

obhstacles to bringing their own consticuticnal claim[) ™).

Moreover, as the Supreme Court has held, standing
requires more than an "injury‘in fact.» Lujan v. Defenders of
Wildlife, 504 U.S, 555, 560-81 (1992). The party invoking
federal jurisdiction also bears the burden of proving that the
injury could be redressed bx_; favorable decision. Id. This
showing is exceptionally difficult when a plainniffltries to
invoke the rights of third parties, since redressability
"depends on the unfercered cheoices made by independent acrors

not before the courts and whoge exercige of broad and

legitimate discretion the courts cannot presume either to
conrrol or predict." Id. (cirtation omitted) (emphasis added).
It is thus the "burden of the plaintiff to adduce facts showing
that those choices have been or will be made in such manner as
to . . . permit redressability of injury." Id. A financially
affected entity could not possibly carry this burden here: A

billboard operator, for example, simply has no right te require

-15-
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a robacco company to adverxtise on the operater’s billboards if

the tobacco company does not choose to do se.*

Consumers would likewise be unable to challenge suc-
cessfully the voluntary commitments to accept the advertising
restrictions. As Professor Trike has explained, a listener has
no possikle Firsc Amendment objection in the absence of a
"willing speaker." Testimony, Senate Judiciary Committee, July

16, 1987.

We conclude, therefore, that the voluntary restric-

tions on advertising in the state consent decrees and the na-

» Courts have relaxed the standing requirement in the Firsc
Aamendment context when the plaintiff arcacks a statute on
"overbreadth®™ grounds. But other financially affecred entities
could not make an overbreadth attack on the consent decrees or
protocel, First, the "justification for the application of
overbreadth analysis applies weakly, if at all, in the ordinary
commercial context." PBates v. State Bar of Arizopa, 433 U.S.
350, 380-81 (1$77). Second, overbreadrh attacks involve
challenges both to a statute’s application to the plainciff and
its "hypothetical* applicatrjion to a third party whose speech
could not be constitutionally burdened; overbreadth attacks do
pot involve the different sort of third party claim involved
here in which the plaintiff challenges "a single application of
a law® on the ground that it "both injures him and impinges
upon the constitutioconal rights of third persaons." See
generally Bator, et al.,, Hart and Wechsler‘s the Fedexal Courts
and rhe Federal Sygtem, 16%-70 (3rd ed., 1988).

-16-
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tional protocel conform fully to well-recognized Fifst Zmend-

ment free speech standards.

Herbert M. Wachtell
Norman Redlich
Stephen R. DiPrima
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